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8  Elli.  chap.  3.    Emwrtatlon  of  wool   16B 

1  Jamee  I.  chap.  8.    Power  of  Jnatlces  to 

Bx  wBsea   164 

12  ft  14  Chat.  II.  chap.  IS.    RxporUtlon  of  ^ 

wool  16u 

12  Geo.  I.  chap.  29.    Service  of  proceai...  440 

5  Geo.  II.  cbap.  25.    Service  of  prooeia. 441 

1846.    Lurd  Campbell's  act   838 

18&T,  20  ft  21  Vict.  chap.  77.    AdmlcCra-  „ 

tlon  880 

24  ft  2G  Vict.  cbap.  114.   Lord  ICIngdown's 

act  424 

187B,  chap.  63.    Sale  of  fooda  and  dnisi. .  350 

United  States. 

Conatitution. 

Art.  1,  I  6.    Power  of  Congress  to  relate 

commerce  850 

Art.  1.  I  8,  T  8.    Power  of  Congress  to 

regulate  commerce..  135 

Art.  1,  I  10.  Problbltlug  states  from  exer- 
ulslng  certain  pow- 
ers  415 

Laylag  duty  or  tonnage   850 

Art.  4,  I  2.    Privileges  of  citizens   177 

Art.  5.    No  state  eball  be  deprived  of  equal 

sufTragc  162 

Art.  6.  I  2.    Supreme  law  of  the  land   720 

Amend.  5.    No  person  to  be  deprived  of 

life,  etc   162 

Amend.  14.    Banal  protection  of  the  laws. 

1Q6,  166,  248.  350.  406, 
  485.  684,  749,  776 

Amend.  14.  i  1.   Due  proceaa  of  law   177 

Treatieg. 

1870,  Bept.  16.    With  Great  Britain  422 

Statutes. 

1631.  Feb.  S,  1  9.    Copyright  sUtute   360 

1868,  July  27.    Bight  of  expatriation   422 

1875,    March    3.  llults   against  Federal 

court  receivers  650 

1887,  March    8.    Balta    against  Federal 

court  receivers   660 

1888,  Angnat  18.    Suits  against  Federal 

conrt  receivers   650 

1889,  February  22.    Enabling  act   735 

18U8,  Jnne  13.    Revenue  law   316 

1898,  July  1.  I  2b.    Bankrupt  act   294 

Statutes  at  Large. 

Vol.  4.  pp.  436,  438,  cbap.  16.  Copyright 

statute  860 

Vol.  28,  p.  438,  diap.  860.  Suits  against 
Federal  court  receiv- 
ers  650 

Vol.  25,  p.  484,  chap.  806.  I  2.    Removal  of 

sulls  651 

Vol.26,  p.  209,  chap.  647.  Protection 
against  unlawful  re- 
straints and  monop- 
olies  787 

Vol.  80,  p.  448,  chap.  448,  f  13.  Bevenoe 

law   316 

Vol.  80.  p.  553.  chap.  541.    Bankrupt  act. .  204 

Vol.  30,  pp.  565,  566,  i  70.  Transfer  of 
property  by  bank- 
rupt 286 

Revised  Statutes. 

1 1090.  Right  of  expatriation   422 
3421.  Uecord  of  Instrument  not  stamped.  318 
4321.  Form  of  coastlnx  license   850 
4967.    Copyright ;   publication  without 

consent  360 

51  L.  R.  A. 


Alabaaaa. 

Constitution. 

Art.  4, 1  IS.    Each  house  to  keqt  A  Jonmal 

of  Its  proceedings...  400 

Art.  4,  I  21.    Entry  on  journal  of  voters' 

names  400 

Art.  4, 1  22.    AmeodmentB  898 

Art.  4,  i  27.  Klgnlng  of  bills  and  Joint  reso- 
IntlODS ;  entry  on 
Jonmala  400 

Art.  5,  I  13.    Veto  of  governor   400 

Btatutm. 

1899,  Feb.  23,  p.  164.    Revenne  law   S98 

Code,  1806. 

{1074.    Duties  of  secretary  of  state  400 
2221.    Deposit  of  papers  of  general  as- 
sembly 400 

1 2222.    Preservation  of  engrossed  copies 

of  law  400 

I  2223.  Filing  of  papers  and  doenmenta. .  400 
1  2240.    Officers  to  file  papers  and  furnish 

copy  of  lonmal  400 

1 2533.  Insurance  on  husband's  lite  114 
2607.    Proceeds  of  life  Insurance  exempt 

from  credltorsL  ....  114 
I  2680.    Enforcement  of  usurious  contracts.  894 

CnllfonU. 

OontUtution. 

Art.  1, 1  10.    Rights  of  the  people   118 

Art.  1,  i  11.    Uniform  operation  of  laws..  118 
Art.  1.  i  21.   Equal  prlvltegea  and  Immuni- 
ties lis 

Art.  1,  i  28.   Enumeration  of  rlghta  not  to 

Impair  oUier  rights.  120 
Art.  11, 1  18.   Incurring  Indebtednesa. ...  787 
Statutes. 

1865-66,  p.  438.    Porter  primary  law   117 

1807.  p.  115.    Primary  elections   117 

1899,  Uarch  3,   p.   47.    Primary  election 

law  117 

Colorado. 

Constitution. 

Art.  2. 1    8.    Procedure    against  persons 

charged  with  felony.  250 

Art  2.  !  23.    Grand  Jury   250 

Art.  2.  i  26.    Due  process  of  law   250 

Art  6, 1  2.    General  superintending  control 

of  supreme  court . . .  110 

Art.  6,  i  28.    Uniform  operation  of  laws. .  250 

OanMeetiomt. 

General  Statutes. 

I  988.    Holder  of  mortgage  may  sue  for 

mortgage  debt  ....  054 

OeoTCla. 

Constitution. 
Art  12,  I  1,  n  1.  2,  3.   Laws  In  force.....  720 

Statutes. 

1858,  Dec.  9.    Codification  of  lawa   626 

ISSl,  Sept.  27.  Incorporation  of  railroads.  126 
1890-91,  vol.  1,  p.  Iu9.    Incorporation  of 

railroads  126 

1808,  p.  26.    Tax  act   135 

Code,  1882. 

(S  1680  (a)  et  eeq.    Railroad  law   126 

\  17113.    Loss  of  parental  power   844 

il899.  Suits  by  and  against  partnerships.  472 
1918.    Disposition  of  assets  of  insolvent 

partnerstalp  472 

1  1830.    Restrictions  on  limited  partner- 

shlpa  472 

i  1940.    Restrictions  on  limiting  partner- 

ship  472 

I  8676.   JndgmenU  In  favor  of  or  against 

firms  472 
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Civil  Code. 

1 2219.    BaUroad  erosBlUg   120 

I  2688.  SnlU  by  and  agalost  partnershlpa.  472 
i  2660.    DlipoBltloD  oC  assets  of  iDflolveiit 

partnerabtp   472 

I  2681.    BestrlctloDfl  on  limited  partnir- 

ihlpB   472 

12682.    Beatrlctlont  on  limited  partner- 
ships  472 

2098.    Words  of  description   627 

3038.    Agent's  rlffht  of  sctton   625 

3058.    Boandary  on  streams   IHl 

S05S.    Kavljrable  stream   181 

3247.    EstabllBtabis  divldloK  line   180 

3849.  Inquiry  before  committing  court. .  470 

3850.  When  right  of  action  accrues   479 

False  Imprisonment    under  war- 
rant  482 

13880.    Poasession  of  chattel   624 

4M4.    Joining  dltTerrat  claims   4K0 

S3SS.  PlaintTfl  mu  choose  verdict   C2.t 
6346.    Judgments  m  favor  of  or  against 

Arms   472 

Political  Code. 

1744.    CIIT  not  liable  for  Ulegal  arrest...  134 

1 748.    UaDldiMl  liability  134 

1899.   Klght  to  Interpose  claim   141 

Penal  Code. 


Revised  Utatutea,  1881. 

f  2106.    Hunting  quails  

il  2112-2115.    Keeping,  carrying,  nnd  sell- 
ing of  quull  

113233-3242.    Union  of  cities  Rnd  towns. 

Revised  Statutes,  ISO-i. 

I  2074.    Powers  of  church  sextons  and  of- 
ficers of  fairs  

5 2209.  Prohibiting  possession  of  qusll... 
2871.    Stste  live-stock  sanitary  cummle- 

sion  

ii  4208-4217.  Union  of  cities  ajid  towns. 
I  S103.    Oas  companies  ;  right  of  eminent 

domain  

1 5K06.    Regulating  practice  of  dentistry. 

I  5S40.    State  board  of  education  

1  6176.    Appointment  of  trustees  for  Pur- 
due University.  . .  . 
f  6258.    Klection  law ;  amendments.  

16618.  Sute  chemist  
6718.    Appointment  of  grain  Inspector.. 

Homer's  Revised  Statutes. 


407 


407 
738 


751 
40-5 

751 
733 

746 
74  i  J 
751 

75J 
725 
751 
7B1 


i2106.  Hunting  qnalla  
I  S238-3242.    Union  of  dtles  and 


towns. 


406 
733 


1 407.    Lotteries   497  [  Art- 1,  |  6. 

1655.    Assisting  desertion  of  sailors.  720 

Ii  1248  et  teg.    Compliance  with  aHLdavlt.  481  ■  Art.  1. 1  18. 
Idaho. 
Constitution. 
Art  20,  II  1,  2.    Proposed  amendments....  734 
niinols. 
Constitution. 


Art.  2, 1  12. 
Art.  2, 1 13. 


1898,  Jonc  15. 


.8,1 

.5.1 

.6,  i 


Art.  8, 
Art  " 
Art 
Art 


Art  7,  I 


1. 
I. 
18. 


Imprisonment  for  debt   852 

Compensation    for  property 

taken...  ..   807 

Statutes. 

Apportionment  act  233 

TnillnTiiii 

Constitution. 

Art.  1, 1  31.   Compensation   tor  property 

taken  409 

Art.  1,  I  28.   Forbidding  exclusive  prlvl- 

leges   ....  749 

Distribntlon  of  powers   749 

Executive  powers.   749 

Filling  vscancles.   749 

Election  of  county  and  town- 
ship officers  749 

2.    Supreme  court ;  terms  of 

Judges.  730 

Art.  T.  I  31.    Voters  enUUed  to  prceUee 

law  724 

Art  15.  I  1.    Appointment  of  officers  760 

Art.  16,  Ii  1.  2.    Amendments.  734,740 

Statutes. 

1857,  p.  39.    Protection  of  wild  game   406 

1867,  p.  128.    Protection  of  flsh  and  of  wild 

game  406 

1871,  p.  24.    Protection  of  flah   406 

1875,  p.  120.    Appointment  of  trustees  for 

Purdue  University..  751 

1875,  p.  130.    State  board  of  education   751 

1875,  p.  172.    Appointment    of    grain  In- 
spector 751 

1877,  p.  69.    Protection  of  wild  game   407 

1871),  p.  242.    Protection  of  wild  game   407 

1881,  p.  174.    Powers  of    church  sextons 

and  officers  of  fairs.  751 

1881,  p  511.    State  chemist   751 

1887,  p.  58,   I  2.    Regulating  practice  of 

dentistry   740 

18S9,  p  22.    Gas  companies,  rlgbt  of  eml* 

nent  domain  746 

188».  p.  184,  I  62.    Election  law   725 

IfsbQ,  p.  380.    State     live-stock  sanitary 

commission  7ril 

1897,  p.  122.    Destruction  of  quail   407 

1899.  March  6,  p.  479.    Rwnlatlng  practice 

of^ntlstry  749 

18£9,  Hareh  0,  p.  560.    Submission  of  pro- 
posed amendments..  724 

51  L  R.  A. 


Constitution. 

Forbidding    exclurive  prlT- 

lleses.  776 

Compensation   tor  proper^ 

taken.  fT...  416 

Statutes. 

let  Gen.  Assem.  chap.  113.  Improvement 

of  Des  Moines  river.  414 
8th  Oen.  Assem,  chap.  25.    Conveyance  of 

dam,  etc  414 

17th  Oen.  Assem.  chap.  188.  I|  1.  2.  Fish- 

I  *         ways  in  dams   418 

I  2l8t  Gen.  Assem.  chap.  65,  |  7.    Insurance.  144 
I  23d  Oen.  Assem.  chap.  14,  M  10,  11.  As- 
'  sessment  for  street 

pavement  767 

26th  Oen,  Assem.  chap  7.    Assessment  for 

street  pavement .  . .  767 

Code. 

1  845.   Limitation  ;  absence  from  state. .. .  411 

Code,  187S. 

1 46.  1  2.   Constreetlon   of  words  and 

phrases.   768 

462.    Licensing  transient  merchants.   895 

;  463.    License  tax   895 

466.  Assessment  for  street  pavement..  768 
i|  478,  470.  Recoven  of  assessments.....  769 
I  809.  Assessment  Of  railroad  real  estate.  768 
'  4092.  Penalty  for  maintaining  nuisance.  418 
1 4004.  Warrant  for  abatement  of  nuis- 
ance  41ft 

Code,  1891. 

1968.    Assessment  of  railway  property. . .  768 

1344.    Taxation  of  railroad  property   770 

2384.    Liquor  nuisance;  Indfctment   419 

2548.    Flshways  In  dams.   416 

it.  12,  chap.  17.    Practice  of  medicine   777 

12579.    Uualiflcatlons  of  physician   778 

I  3485.    joint  and  several  obligations   413 

fl  4989,  49tf0.    Prohibiting  adulteration  of 

milk   348 

Kentnoky. 

Constitution, 
f  157.    Incurring  Indebtedness.  737 

Statutes. 

i  12.    Judgments  against  trespassers   190 

f  3400,  Buba  27.   License  fee  to  sell  spirit- 
uous liquors   808 

Code. 

I  2S.   When  one  may  sue  for  others   672 

Irftuisiana. 

Constitution,  1879. 

Art.  00.    Powers  of  supreme  court   85 

Art.  166.    Duty  of  general  assembly  to  pass 

arbltratlon/lawB   4|S0 

Digiiized  by  VjOOQ  IC 


Ceutiosb. 


Oonatitution,  189S. 

Art.  94.    SoperrlBlng  Jurlsdlctloa   76 

Art.  101.    Bavlew  of  aeclslons  of  courts  of 

appeal   78 

Code  Praciice. 

Art.  298.    Granting  Injunctions   94 

Art.  307.    Dissolution  of  InJunctloDS.   93 

ArL666.    Remedy  by  appeal   77 

Art.  880.   Beitrletlon  as  to  appellate  Ju- 
risdiction  81 

Art.  846.    Prohibition  issoes  from  appel- 
late court   81 

MarylajUU 

Code  of  PuhUo  Otneral  Lav>9. 

Art  16, 1  88.   Deed  to  be  recorded   818 

Art.  21,  if  78-82.    ConveyanelnK ;  curative 

statute  819 

Maaaaoliiisetti. 

BiU  of  Riohts. 

Art.  12.    Due  process  of  law   485 

Body  of  Libei  ties,  1641. 
Art  10.    Forfeiture  of  lands.   449 

Provincial  Latca. 

170<M>1,  vol.  1,  pp.  447,  44S.    Attachnieut.  439 
1742-48,  cbap.  24  (vol.  3.  p.  42).  Parti- 
tion.." 446 

Statutes. 

1783,  chap.  41.    Partition  446 

1780,  Chap.  63.    Partition  446 

1791,  chap.  17,  I  3.    Writ  of  review   439 

1797,  chap.  50,  f!  1-6.  Service  of  process.  439 
1804,  chap.  105,  I  5.    BUI  of  exceptions...  462 

1820,  cbap.  63.    Writ  of  review  .489 

1820,  chap.  79.  I  6.    BUI  of  efceptions. . . .  462 
1882,  chap.  287.    Quieting  titles  to  real  es- 
tate 447 

186B,  chap.  88,  |  1.    Power  of  police  com- 
mlasloners  to  issue 

licenses  294 

1885,  chap.  283.    Quieting  titles   to  real 

estate  447 

1889,  chap.  442.    Quieting  titles  to  real  es- 
tate 447 

1891.  cbap.  823.    Highways  in  city  of  Bos- 

ton  611 

1892,  Cbap.  418.    Highways  In  city  of  Bos- 

ton 511 

1898,  chap.  340.    Quieting  titles  to  real  es- 
tate  447 

1894,  cbap.  608,  i  2.    Prohibiting  intimida- 
tion of  employees..  344 
1894, chap.  522,  |  29.    Insurance;  damue 
from   boiler  explo- 
sions  783 

1896,  Chap.  449.    Bevislon  of  Boston  char- 

ter  611 

1S97,  cbap.  402.    Actions  upon  assigned 

claims.  433 

1897,  chap.  622.    Quieting  titles  to  real  es- 

tate 447 

1898,  chap.  562.    Land  registration  act  484 

1899,  chap.  181.    Land  registration  act...  486 

Reviaed  Statutes. 


Chap. 
Chap. 
Chsp. 
Chap. 
Chap. 
Chap. 


Cbap. 
Chap. 

Cbap. 


128, 11  26.  28. 
126.il  


90,  II  41,  46,  48.    Service  of  process.  439 

92,  II  3-9.    Service  on  defendant   439 

99,  I  17.  27.    Writ  of  review   439 

90.  11  18-20.    Writ  of  review   439 

103,  SI  30-47.  Partition  of  lauds. .  446 
181, 1  1.    Sale  of  pure  food   360 

General  Statutes. 

Berviee  on  defendant  430 
e-8.  19.   Service  on  defend- 
ant 439 

146,  II  20.  21,  24.    Writ  of  review.  439 
Public  Statutes. 

Chap.  100, 1  1.    Bale  of  liquor*.  294 

Cbap.  100,  I  B.  License  for  sale  of  Intoxi- 
cating liquor  294 

Cbap.  100,  II  80-89.  Liquor  satea ;  prop- 
erty condemned.  . .  .  446 

Cbap.  161,  II  31.  84.    Service  on  defendant.  439 

Chap.  164, 11  0,  8,  10.  Service  on  defend- 
ant 439 

Chap.  178,  II  85^4.    Partition  of  lands...  446 

fil  L.  R.  A. 


Chap.  187.  II  21,  22,  25. 
Cbap.  212.  ~ 


Art.  6, 1  11. 
Art.  e,  I  1. 
Art.  6,  I  23. 
Art  12.  ' 


,  __,   Writ  of  rerlew.  489 

Seardi  warrants.  445 

THHftliljmi, 

Constitution. 

Governor  may  grant  pardons.  481 

Judicial  power   450 

Courts  of  conciliation   450 

ImpeaehmentB  and  removals  from 

office   459 

Art.  12, 1  4.   Judicial  officer  not  to  exer- 
cise oOee  460 

Art  12,  I  5.    ruling  vacancy   458 

Statutes. 

187S,p.  07.    Shade  trees.  957 

Revised  Btatutes,  1846. 

Chap.  28.    Planting  of  shade  treea.  95T 

Compiled  LawSt  1811. 

1 181T.   Ftealty  for  Injury  of  shadt  trees.  057 

Compiled  Laws, 

1 101.    Superintending  control  of  supreme 

court   460 

II  569-568.   Court  of  mediation  and  arbi- 
tration.  460 

II  4168  et  »«q.    Shade  trees   967 

f  0077.    Issuancs  of  writs  of  prohibition.. .  460 
IS  11,  877.   Unlawful  contracts  snd  com- 
binations  787 

Chap.  87.    Incorporation  act   846 

UovseU's  Statutes. 

II  1408  et  asQ.    Shade  trees.  957 

MluAsota. 

Constitution. 

Art.  4,  I  33.    Prohibiting  enactment  of  spe- 
cial or  private  laws.  828 
Uniform  operation  of  taws...  828 
1.    Proposed  constitutional 

amendments.  784 


Art  4, 1  84. 
Art  14,  I 


1897,  chap.  260. 
1800,  cbap.  859. 


Statutes. 
Treatment  of 


Inebriates 


by  conntles.  828 

Prohibiting  organisation 

and  trusts  827 


Special  Laws. 

1881,  chap.  410.    VaWe  rlrhts  in  White 

BearYake  882 

General  Statutes,  1894- 

"Fellow  servants  act"   589 

Attestation  of  wills  648 

When  defendant  may  appear   446 

Delivery  of  garnished  property...  641 


I  2701. 
t  4426. 
I  5206. 
1  5325. 


Hissiasippt. 

Statutes. 

1898,  pp.  82,  83.    Action  for  death  of  per- 
son .%87, 688 

Code,  189S. 

11649.    Illegitimates;  descent  and  distri- 
bution 888 

Missonri. 

Constitution,  3865. 

Art.  11,  I  14.    Prohibiting  township  sub- 
scriptions. 788 

Constitution. 

Art.  2,  I  20.   Taking  private  property  for 

public  use  043 

Art.  2,  I  30.    Due  process  of  law  166,  177 

Art.  4,  i  58.   Sxclnslve  privileges  or  Im- 
munities. 177 

Art.  0,  I  8.   General  superlntmdlng  con- 
trol    of  supreme 

court  104 

Art.  12, 1 4.    Bl^t  of  eminent  domain  946 

Art.  12,  I  14.   Ballroada,  public  highways.  944 

Statutes. 

1887,  p.  227.   Approval  Of  plats  by  common 

eoaneU./r?.  a.  ^.  J17S 
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2,  p.  lOee,  I  22.    Dinalml  for  faUare 


Vol.  2,  p.  1067,  I  31. 

Vol.  2,  p.  1069,  I  49. 
Vol  2,  p.  lUK,  I  20. 


i«fi78. 


1 11  IB. 


to  aasign  errora   276 

Statement  of  case  to 

be  made  out   276 

Fllinf  transcript.. .  276 
Proceaore  on  return 

otappMU   276 

Revited  Statutet,  1885. 

Cbap.  64,  I  7.   Forbidding  appropriation  of 

bulidftga."  MS 

Chap.  66,  I  8.   Appropriation  for  railroad 

land*.  946 

.  Rwiaed  Btatutea,  1879. 

112M.    Trial  for  murder   276 

Chap.  189.    FUt  law   173 

1 6509.    Duty  of  owner  to  make  oat  map...  172 

  When  plat  aball  mt  tlUe.   ITS 

BtatMtea,  1889. 

Bwltch  connection  with  ezlatinc 

railroad.  946 
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LAWYERS'  EEPORTS 


WISCONSIN  SUPREME  COURT. 


STATE  of  Wisconsin  eai  nU,  FOURTH  NA- 
TIONAL BANK  of  Philadelphia  et  al. 

9. 

D.  U.  JOHNSON  et  al. 

(IDS  Wis.  691.) 

t.  A  eoMtltatlOBal  srmat  of  ■■perln- 
tendlno;  control  over  iMferlor  comrtm 
ftMu  Id  the  lupreme  court  an  independent 
and  separate  Jurisdiction,  aiablinjr  It  to  re- 
strain the  excesses  and  quicken  ttae  neglects 
of  Inferior  courts  In  the  absence  of  other  ads- 
qnata  remedy,  and  authorises  the  use  of  all 
tbe  andent  writs  neeciary  to  the  exercise 
of  that  httti  power,  including  man  damns, 
prohibition,  certiorari,  and  procedendo. 


2.  Creditors  for  whose  beneflt  the 
debtor  hue  mude  an  nsalirnmeiit  of  all 
bis  property  arc  eutitled,  at  all  reasoaablo 
times  and  Id  all  reasonable  vajn,  to  be  In- 
formed of  the  progress  of  affairs  and  tbo 
state  of  the  business. 

3.  Any  uredltor  for  whose  heneflt  m 
debtor  Ima  made  a  veneral  avslsn- 
uient  oC  fala  property  may  demand  that 
the  assignee  make  and  file  an  account  an- 
swering the  requirements  of  the  statute,  be- 
fore he  is  required  to  make  special  objection 
to  any  particular  items  of  such  account. 

4.  Appeal  la  Mot  mu  ade«aatc  remedy 
which  will  bmr  m.  writ  of  mandamus 
to  compel  a  trial  court  to  require  a  statutory 
account  bjr  an  assignee  for  creditors,  and  pat^ 


Kon. — Sitperinttndtng  eoatrol  amd  eaper- 
otoorv  iurUdieUon  of  the  snjMrior  oosr  the 
inferior  or  mborHnate  tribunal. 

L  /ntrodtictory. 

IL  iwAereaf  power  o/  aapervtoonr  or  sajwr^ 

inteniiftg  control  over  inferior  *f+ 
busale. 

a.  Btttteace  and  derivation  of  power. 

b.  I»  wAof  oottrto  the  M^vrewt  power 

aobts. 

1.  tn  the  Mghewt  tow  oourt  of  orig- 

inal general  furiediction. 

2.  In  court*  of  appellate  iuriedto- 

tion. 

8.  In  courte  of  local  iuriaiietion. 

III.  Oonetitat  tonal  and  tfotatorv  granta  of 

$uperintendinQ  ooafrol,  gSMral  stver- 
vleion,  ele. 

IV.  In  stoles  wAfek  Hove  «o  wapreta  oonatt- 

lutfoaol  or  statntorv  gri»t»  of  the 

power. 

V.  In  courte  of  the  VMteA  Stotee. 
TI.  Where  the  appUcation  to  correct  sAowId 
be  ftrat  made. 
a  To  the  court  aought  to  be  controlled. 
b.  To  an  inferior   furiedictton  having 
the  iKwer. 

TIL  ITJkcii  the  power  ie  emeroiaei  without  Sea- 
ignating  it  oa  aiioh. 

a.  By  court*  of  original  furiadietion  at 
aucceaaor  of  the  King'a  benoA. 

ta>  Bv  eourta  having  no  0ront  of  the 
apeetfto  power, 

e.  Bjf  court t  having  granta  of  the  fu- 
riadietion. 

Till.  Uae  in  place  of  appeal  or  other  remedy. 
[X.  For  what  purpoaea  emerolaed. 

a.  Compelling  lower  court  to  aet. 

b.  Ooiitroll(n0  lower  eourVa  dfaoreffon 

or  Judgment, 
«.  To  aid  appettate  imriadiettou. 
d.  In  cMrefae  of  reviaory  /wrlecKctiOM. 
S1L.B.  A. 


X.  Power  of  legialature  to  interfere. 

a.  To  enlarge  the  power. 

b.  To  emeroaeh  upoa  the  power, 

XI.  Baieroue  of  the  power  fry  ooi^ta  of  loeal 
iuriaitctton. 

XII.  OOAOllltfoH. 

I.  /afrodaotorir. 

The  power  asserted  in  the  principal  case  la 
ancient  In  its  inception.  It  may  be  said  to  be 
nearly,  if  not  qnlte,  as  much  so  as  the  common 
law,  of  which  It  la  a  part.  Itself. 

It  was  Inherent  In  the  coort  of  King's  bench, 
which,  by  Tlrtne  of  It,  might  remore  all  matters 
for  rerlew  frun  Inferior  Jurisdictions  by  cer- 
tiorari (Bacon,  Abr.  OerUoruri)  ;  restrain  them 
within  their  bounds,  and  compel  them  to  exe- 
cute their  Jurlsdletlw)  by  mandamna  (Id.  ifoa- 
domus) :  and  caoss  them  to  desist  from  further 
proceedinga  In  any  matter  wh«i  the  same  wero 
wltbont  or  in  excess  of  Jurisdiction  by  prohibi- 
tion.   Id.  Prohibition. 

The  same  author  states,  as  the  wlgla  of  the 
power,  that  It  had  azUted  in  the  Wlttlnghan 
Hote  (or  Wittena-gemot)  of  the  Saxona,  which 
Is  aald  to  have  been  a  combination  of  court  and 
legislature.  This  was  abolished  at,  or  shortly 
after,  the  Conquest:  the  King  taking  all  tbo 
power  to  himself  until,  "the  Motmaaa  growing 
up  English,  they  became  fond  of  those  Ilherlles 
and  privileges  which  the  Bnglldi  had  enjoyed 
In  the  Saxon  times.  Hence,  It  was  necessary 
to  Introduce  a  new  policy,  and  henos  the  orig- 
inal of  oar  courts  as  we  have  them  at  this  day 
In  Westminster  Hall.  To  give  countenance  to 
this  new  erection  and  dlvleion  of  courts  (which 
was  completed  by  B.  1)  as  also  that  It  might 
atill  be  se«i  that  all  Justice  flowed  from  the 
King,  the  King  himself  Mt  In  person  In  the 
court  of  the  Kinga  bench  ;  and  hence  the  [wwer 
of  this  court,  which  It  sUll  retains/^  szculf>I. 
J  Digitized  byVjCTUfilt 
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Sbft., 


mlt  endltDfi  to  uamlM  the  tnnstctlMU  of 

the  assignee,  after  It  has  entered  an  order 
refusing  to  do  ho,  where  the  assigned  prop* 
erty  consists  of  assets  of  a  bank,  and  by  lapse 
of  time  prompt  action  la  neceaiarj  to  pre- 
Tcnt  claims  from  being  barred  bj  the  itatnte 
of  limitations. 

B>  A  trial  Jadre  baa  mo  dlseretloikmrr 
power  to  deny  creditors  for  whose  beneOt 
a  general  assignment  has  been  made  the  right 
to  an  account  by,  and  examination  of,  the 
assignee,  given  by  statute,  which  la  beyond 
the  control  ot  mandamus. 

6.  HaAdamiis  to  compel  the  ffrantlnii 
o(  «  rlirllt  hy  the  trlml  court  will  not  b« 
defeated  by  the  fact  that  that  court  has  en- 
tered an  order  denying  the  right,  which 
stands  unreversed  and  unappealed  from ;  and, 
if  necessary  to  meet  the  exigencies  of  the 
case,  the  ancient  writ  will  be  modlOed  and 
enlarged  In  termsL 

T.    A  writ  of  ecrttontrl  may  be  Isaved 


Ing  a  superlntendency  ovw  other  jarlBdlctloni." 
2  Bacon,  Abr.  Oottrt*  (A). 

The  highest  courts  of  the  several  colonies  of 
BoKland  In  America  aocceeded  to  thla  power  of 
the  King's  bench,  and  rabalned  It  after  their 
awratlwi  from  the  British  Crown,  and  tlie 
colonies  had  been  erected  atates ;  titber  by  con- 
stitutional grant  or  statutory  enactment  graot- 
lag  the  power  veclflcally.  or  by  piwiaiona  in 
their  MTeraJ  emcUtntlons  or  statute*  Indndlng 
It  In  a  genwal  statement  that  all  the  powers 
that  the  colonial  court  had  possessed  directly 
previous  to  the  separation  were  continued. 

The  "superlntendency"  of  the  King's  bench 
was  ortglnally  moat  comprehensive  In  Its  char- 
acter. It  extended  to  all  manner  of  supervision, 
revision,  and  control,  including  that  of  an  appel- 
late nature,  and  the  writ  of  error  was  utilised  In 
its  exercise  as  well  as  the  prwx>gatlve  and  other 
orUrlnal  writs.  Camall  t.  Crawford  County,  11 
Ark.  604. 

As  the  Jurisdiction  (rf  the  King's  bradi  came 
to  be  exercised  by  the  superior  ennmon-law 
courts  ot  each  of  the  several  colonies  by  virtue 
either  of  acts  of  Parliament  (Connectlcnt 
Blver  R.  Co.  T.  Franklin  County  Comrs.  127 
Haaa.  60,  84  Am.  Bep.  838),  gubernatorial  ordin- 
ance (State,  Dnffotd.  Prosecator,  t.  Decue,  31 
N.  J.  T<,  3(Ki),  or  acta  of  the  colonial  legisla- 
ture (Com.  V.  Balph,  111  Pa.  365,  8  Atl.  220), 
the  Jurisdiction  by  writ  of  error  and  appeal 
came  to  be  regarded  as  distinct  from  that  ex< 
erclsed  by  the  superior  over  the  Inferior  trl- 
banal  by  means  of  the  original  and  prerogative 
writs  of  certiorari,  mandamus,  and  prohibition; 
and  the  power  thereby  exerted  by  the  highest 
court  of  original  Jurisdiction  to  and  over  In- 
ferior courts  and  tribunals  exercising  Judicial 
functions  came  to  be  used  In  the  colonies,  and 
afterwards  In  the  states;  as  a  peculiar,  dlstlnc- 
Ure  and  discretionary  authority  mUy  to  be 
•zerclsed  under  extraordinary  clrcnmstances,  or 
when  all  other  remedies  either  failed  or  were 
■low,  difficult,  and  inadequate. 

The  province  or  office  of  this  note  will  be  to 
endeavor  to  give  a  Judicial  history  and  descrip- 
tion of  this  power,  whidi  Is  designated  In  the 
principal  case  as  "superintending  control"  as  It 
has  existed  and  now  exists  In  the  courts  of  the 
several  states,  and  (If  at  all)  in  the  courts  of 
the  United  States  under  Its  Tsrloos  names  and 
designations. 

12.  Jnhermt  power  of  aupervtaory  or  tuparin- 
tCKdiiHr  control  over  infmlor  trihunat*. 

a.  Kvfoteim  and  derfmiMon  of  power. 

Strictly  speaking,  whether  such  a  power  ei- 
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to  eoaapel  tbe  seMdlav  <•  tk«  •■preaas 

eoart  of  the  record  of  proeeedlncs  Itt 

a  trial  court,  which  Is  necessary  for  the  In- 
formation of  the  su[weme  court  upon  the 
question  of  the  Issuance  of  a  wilt  of  manda- 
mus to  compel  the  trial  court  to  accord  suit- 
ors a  statutory  right  which  It  has  denied 
tbem. 

S.  The  rlybt  to  hear  and  determine 
the  cause,  Involved  in  the  oonatlta- 
tlonal  icraat  to  the  supreme  court  of  supers 
intending  control  over  Inferior  conrts,  can- 
not be  taken  away  by  the  legislature  by  di- 
recting that  Isauea  of  fact  arising  during  Che 
attempted  exercise  of  such  control  shall  be 
tried  In  certain  designated  Inferior  courts. 

(Septenriwr  B,  1S99.) 

APFLICATION  for  a  mandamus  to  00m- 
pei  d^endant  to  permit  relators  to  ex- 
ists Is  a  question.  As  has  been  stated,  it  did 
exist  originally  In  the  court  of  King's  bench.  It 
so  existed,  not  because  ot  any  grant,  but  be- 
cause the  Klog  himself,  the  fountain  of  jus- 
tice, sat  there  In  person  and  in  power,  and  the 
superintending  power  ot  the  court  of  which  he 
was  the  head  passed  to  that  court  as  an  attribute 
of  the  Crown;  and  the  writs  which  that  court 
employed,  and  which  have  erer  since  been  em- 
ployed, in  Its  exercise  were  denominated  pre- 
rogative writs.  State,  Duffotd,  Prosecutor,  t. 
Decue,  81  N.  J.  L.  802. 

If  the  adoption  of  the  common  law,  by  the 
several  states  which  hare  adopted  It,  either  by 
constltQtdonal  or  statutory  provision,  or  In  the 
same  manner  ot  the  powers  and  practice  of  the 
court  of  King's  bench,  can  be  called  a  grant 
of  the  "superlntendency"  which  awertalns  t(v 
that  court,  thai  it  is  not  purely  and  In  the  ab- 
stract Inherent. 

But  the  same  may  be  said  of  the  power  of 
the  court  to  punish  for  contempt,  which  is  de- 
rived from  the  same  source.  And  yet,  In  speak- 
ing of  the  latter  power,  the  courts  universally 
allnde  to  it  as  Inherent  And,  In  a  like  sense, 
the  power  under  discussion  may  be  said  to  be 
so. 

The  power  thus  attained  Is  Illustrated  In  the 
following:  CamaU  v.  Crawford  (Niunty,  11 
Arfc.  604 ;  Pso^e  M  rel.  Church  v.  Hester,  9 
Cal.  670 ;  Hlllken  v.  Huber,  21  Cal.  166 ;  People 
ea  rel.  Green  v.  De  La  Ouerra,  48  Cal.  22S; 
Faut  T.  Mason,  47  Cal.  7 ;  People  v.  Jordan.  65- 
Cal.  648:  Bailey  t.  Luif,  2  Barr.  (Del.)  202, 
note ;  Cloud  v.  State,  2  Harr.  (Del.)  861 ;  State- 
ec  reL  Richardson  v.  Swift,  T  Houst.  (I>el.> 
187,  80  Atl.  781 ;  Swftt  v.  State  «>  rel.  Richard- 
son, 7  Houst.  (Del.)  838,  82  Atl.  143  ;  Bcaubleik 
T.  BrlnckerbofT,  3  III.  269 ;  Kenney  v.  Greer. 
13  III.  482,  64  Am.  Dec.  489 :  People  cx  rel. 
Loomis  V.  Wilkinson,  18  III.  660 ;  Chicago  &  R. 
I.  H.  Co.  V.  Wblivle,  22  III.  106 ;  Uason  &  T. 
Special  Drainage  DIst.  Comra  v.  Griffin,  134 
111.  830,  25  N.  B.  996;  White  Wagar,  185- 
111.  105,  BO  L.  R.  A.  60,  57  N.  B.  56;  Arnold  v. 
Shields,  B  Dana,  18,  80  Am.  Dec.  669 ;  Bunkel 
T.  WlnemlUer,  4  Harr.  &  VB.  429,  1  Am.  Dec. 
411 ;  Little  v.  Cochran,  24  Me.  509 ;  State  v. 
Buchanan,  6  Harr.  ft  J.  817,  0  Am.  Dec.  684  ; 
Price  v.  State,  8  Gill,  296 ;  Pailis  t.  Boston,  » 
Pick.  218,  19  Am.  Dec.  822 ;  Cooke,  Petitioner, 
16  Pick.  234 ;  Atty.  Gen.  v.  Boston,  123  Mass. 
460;  Connecticut  River  R.  Co.  v.  Fraukllo 
County  Comrs.  127  Mass.  SO,  34  Am.  Rep.  338; 
Planter^  Ins.  Co.  t.  Cramer,  47  Miss.  200: 
Robinson  t.  Hboon,  68  MIsa  712.  9  80.  887; 
State  em  ret,  Fuller  v.  Beail,  48  Neb.  817,  6T 
N.  W.  86S;  A<terman  v.  Taylor.  0  M.  J.  Jt. 

Digiiized  by  Google 


1899. 


Statb  «  rd.  FovBTH  Natiomaii  Bank  v.  Johmkw. 


3S 


amine  under  oath  the  assignee  and  others  am 
to  the  settlement  of  the  sifairs  of  the  insol- 
TCBt  Plankinton  Bank.  Qranted. 

Statoneut  liy  Wlnalow,  J.: 

On  the  Ist  day  of  June.  1893,  the  Plankin- 
ton  Bank,  a  stote  banking  corporation  of 
Milwaukee,  executed  to  William  Flankinton, 
its  rice  president,  a  voluntary  assignment 
ior  the  Mueflt  of  its  creditors,  and  the  as- 
signee qualified,  and  ent«red  upon  the  duties 
of  hia  truoi.  On  the  2l8t  of  the  same  month 
the  assignee  filed  schedules  showing  the  face 
values  of  the  assets  of  tiie  bank  to  be  $1,840.- 
861.67.  and  ite  liahUibes  to  be  $1,430^43.- 
68.  Thereafter  the  assignee  proceeded  witii 
the  administration  of  ue  assigned  estate, 
bat  rendered  no  account  of  his  administra- 
tion until  Juij  1,  1898,  when,  pursuant  to 
an  order  of  court,  he  filed  what  purported 

69 ;  Ludlow  t.  Lndlow,  4  N.  J.  L.  887 ;  Morris 
Caaal  &  Bkg.  Co.  v.  State,  14  N.  J.  L.  411 ;  New 
Jersey  B-  *  Transp.  Co.  v.  Snytem,  17  N.  J.  L. 
2S :  State,  Tan  Vorat,  Prosecutor,  v.  Qoaife,  28 
N.  J.  L.  88:  State.  Dullord,  Prosecutor,  t.  Da- 
eue,  81  H.  J.  L.  302 ;  Trspbagen  West  Ho- 
boken  Twp.  39  N.  J.  L.  282 ;  Tucker  v.  Burllns- 
t«a  Ctaatj  Freebolders,  1  N.  J.  Bq.  282  ;  Harris 
V.  Tanderveer,  21  N.  J.  Eq.  424;  State  v. 
nenpeon,  2  N.  H.  236 ;  Hall  v.  Bomerswortli, 
39  N.  H.  511 :  Boodr  V.  Watam,  64  H.  H.  168, 
»  Atl.  794  :  People  v.  Cbenango  County  Justices. 

I  JobnsL  Cas.  179 ;  Lawton  Cambridge  Hlgb- 
nj  Comre.  2  Cal.  182 ;  Lynde  v.  Noble,  20 
Johna.  80 ;  Le  Boy  v.  New  York,  20  Jobos.  4S4, 

II  Am.  Dec  289;  BraiHinrst  v.  First  Great 
Scmthwestem  Tump.  Boad  Co.  16  Johns.  18: 
People  ea  rel.  New  TMk  Coosol.  Stage  Co. 
New  York  City  &  County  Common  Pleas  Ot  48 
Barb.  278 ;  Niblo  v.  Post,  20  Wend.  280 ;  Appo 
T.  People^  20  N.  Y.  531 ;  Jones  T.  PeopK  70 
N.  Y.  45;  People  «•  reL  Adams  v.  Weatbrook, 
89  N.  Y.  152 ;  People  n  rsl.  Lower  Donovan, 
135  M.  T.  76,  81  N.  B.  1009 ;  Balelfti  Comrs.  v. 
Kane,  47  N.  C.  (2  Jones  L.)  288;  Be  Turner,  6 
Ohio.  M2 ;  HoUUter  v.  Lvcaa  County  Dlst.  CL 
Jodsee,  8  Ohio  Bt.  201 ;  Hommel'a  Oee,  9  Watte, 
416 ;  Ooa.  ae  rel.  Wilson  v.  Veiirtesn  Hog%  16 
Berg.  &  B.  898;  Com.  v.  Bal^,  111  Pa.  885,  8 
Atl.  220 ;  State  v.  Nathan,  4  Bleb.  L.  513  ;  Mur- 
free  v.  I.eeper,  1  Overt.  1 ;  Hay  v.  Campbell,  1 
Overt.  61:  Kendrlck  v.  Sute,  Cooke  (Tenn.) 
474 :  Bosers  V.  Ferrell.  10  Yexg.  254 ;  Nashville 
V.  Pearl.  11  Humph.  348;  Cooper  t.  Sammers, 
1  Bneed,  453 ;  Wade  v.  Murry,  2  Sneed,  50 : 
State  V.  Green,  2  Head,  808;  Friedman  Bros. 
T.  Hathes^  8  Heisk.  488;  Hayden  v.  Memphis, 
100  Tenn.  682,  47  8.  W.  183 ;  Mm  parte  Knigbt. 
8  Lea,  401 ;  Duriiam  v.  TTnlted  States,  4  Hayw. 
(Teim.)  54 ;  Bob  t.  State,  2  Yerg-  173 ;  State 
tm  reL  Sneed  t.  Hall,  3  Coldw.  255 ;  Saunders 
V.  Buaaeli,  20  Lea.  298 ;  Kneehler  v.  Wright.  40 
Tex.  600 ;  Ballard  v.  Thorpe,  66  Tt.  899,  26  L. 
B.  A.  606.  80  Atl.  86 ;  Mayo  T.  James;  18  Oratt 
17;  Cnnnlngham  r.  Sqalree,  8  W.  Vs.  483,  98 
Am.  Dec  770 ;  Dry  den  r.  Swinburne,  20  W.  Ta. 
89. 

The  Inbmnt  power  Is  derived  from  the 
King's  bendi,  either  esmeasly  tfj  cohstltntlonal 
pent  or  hr  Implication  ttom  tlie  general  adop- 
tion of  the  coBamop  law  by  conetltntloo  or  stat- 
■te. 

The  sopreme  eoort  of  Oie  «riony  of  New  York 
««s  Invested  with  the  Jurisdiction  of  the  meg's 
bench,  common  pleas,  and  exchequer  In  Bngland 
to  all  Intents  and  purposes  whatsoever.  Ordin- 
ances of  leth  of  Hey.  1699. 

The  authorities  are  nnmerous  that  this  power 
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to  be  an  account  of  his  receipts  and  disburse- 
ments, with  a  statement  of  the  dividends 
paid  to  creditors.  The  account  came  up  for 
hearing,  after  notice  by  mail  to  the  creditors 
who  had  proven  their  claims,  on  Au^st  10, 
1898.  On  tiiet  day  genereJ  objections  to 
the  account  were  nude  by  c^^in  creditors, 
and  a  motion  made  to  require  the  account  to 
be  made  more  definite  and  certain,  and  the 
court  made  no  decision,  but  took  the  whole 
matter  under  advisement  until  May  9,  1899, 
when  the  court,  without  notice,  made  an  or- 
der confirming  the  report  and  account  of  the 
assignee  (except  as  to  the  compensation  of 
the  assignee)  ae  a  full  accounting  of  all  aets 
up  to  Jmf  1, 1898,  and  extended  the  time  for 
settlement  of  the  estate  until  January  1, 
1900.  On  the  following  day  the  assignee 
presented  to  the  court  his  resignation,  and 
the  same  was  accepted,  but  not  to  take  ef- 

ezlsted  and  was  exercised  by  tbe  Klng*s  bench 
In  Ungland,  and  that  It  was  transmitted  by  the 
several  constitutions  to,  and  is  now  possessed 
by,  the  supreme  court  of  New  York,  Jones  v. 
People,  70  N.  Y.  45. 

All  these  great  powers  (of  the  King's  bench) 
were  by  the  ordinance  ol  the  first  provincial 
governor  of  New  Jersey  transferred  to  the  su- 
preme court,  and  these  extraordinary  powere 
were  eonUnned  by  the  Conetltution  to  that 
eoort  State,  ZtaSord,  Proaseetor,  t.  Decue,  81 
N.  J.  L.  303. 

Tbe  common  law  has  been  adopted  by  sev- 
eral state  Constitutions.  Del.  Const.  1776,  art 
25;  Md.  Declsiatlon  of  Bights,  art  0;  Mich. 
Sdiedule,  f  1 ;  W.  Ta.  Const,  art  8.  i  81. 

It  has  been  adopted  by  every  state  In  the 
United  States  except  Louisiana  (and  there  In 
criminal  matters),  either  Indirectly  by  provl* 
slons  of  state  constitution  or  statute  conferring 
and  continuing  former  Isws  and  ordinances  of 
the  colonies  and  states,  or  of  the  United  States, 
or  by  express  statutes  of  the  several  states. 

For  the  manner  In  which  tbe  several  states 
have  adopted  tbe  commtm  law,  see  note  to  Mc- 
Kennon  v.  Winn  (Okla.)  22  L.  B.  A.  601. 

It  la  hardly  neceasary  to  say  that  the  adop- 
tion of  the  oonuBOB  law  comprehends  all  the 
powers  and  praetlce  of  the  eonrt  of  King's 
bench.  Including  that  of  "general  snperlntend- 
ency."  Kendall  v.  United  States  em  ret.  Bttdces, 
18  Pet.  524,  9  L.  ed.  1181. 

It  would  seem  from  the  foregoing  that  In  all 
tbe  states  except  Louisiana  the  hUlfaest  court 
of  original  general  JarlBdIctl<»i  possessed  this 
extraordinary  power  of  the  King's  bench,  which 
Is  thus  described  by  the  great  English  commen- 
tator :  "The  larlBdictlon  of  this  court  Is  very 
higb  and  transcendent.  It  keeps  all  inferior 
Jurisdictions  wltbln  tbe  bounds  of  tbeir  anthor- 
Ity,  and  may  either  remove  their  procee lings  to 
be  determined  here,  or  prohibit  tbeIr  progress 
batow.  It  superintends  all  civil  corporatlooa  In 
the  Kingdom.  It  commands  magistrates  and 
others  to  do  what  their  duty  requires^  In  every 
case  where  there  Is  no  other  specific  remedy.  It 
protects  the  liberty  of  the  snhjeet  by  speedy 
and  summary  Interposition.  It  takes  cognis- 
ance both  of  criminal  and  dvU  censes."  8  Bl. 
Com.  48. 

b.  I»  «Ae*  oevrts  tike  tofterset  pewer  mUta. 

1.  In  the  M0ke«t  lew  oowrt  of  ertginel  /ertaHo- 

tton. 

Generally  speaking,  the  Inherent  power  of 
"general  soperlntendency"  has  Its  seat,.ln  the  . 
highest  law  eonrt  of  orlgln^Jjy3gi^J^<ieyoOgl 
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feet  until  the  final  confirmation  M  the  aa- 
lignee's  account;  and  the  matter  was  re- 
ferred to  Court  C<HnmiaH<mer  Bjan  to  state 
and  report  the  assignee's  aeeoant  since  July 
1, 1898>  and  also  the  amount  of  compensation 
which  the  oaaignee  should  receive;  and  it 
was  further  ordered  that  until  "the  allow- 
ance and  confirmation  of  «aid  account"  and 
the  final  discharge  of  the  assignee  be  con- 
tinue to  perform  the  duties  of  his  office.  On 
the  said  Dth  day  <rf  M^,  upon  petition  of 
nertain  creditorB.  Hon.  Fnd.  Schdber,  a  (dr- 
cuit  court  commiBsioner,  made  an  order  re- 
quiring the  assignee  and  Frederldc  T.  Day 
and  others,  who  were  alleged  to  be  officers 
of  the  insolvent  bank,  to  appear  before  him 
on  the  17  th  of  the  same  month,  and  submit 
to  an  examination  under  oaUi  as  to  the  busi- 
ness affairs  and  condition  of  the  assignor 
before  and  since  the  asugnment.  Imme- 

Wlille,  ss  will  be  seen  later.  In  some  of  the 
states,  a  power  akin  to  it  le  used  bj  the  ulti- 
mate coorts  of  appeal,  and  bj  the  United  States 
courts.  In  aid  oi  their  appellate  Jarlsdlctlon,  yet 
the  transmitted  power  olf  the  Klnr's  beodb,  pore, 
oompreheaslve,  and  simple,  may  be  said  to  be 
lodged  In  tbe  courts  first  mentioned.  Kendall 
T.  United  States  ss  reL  Stokes.  12  Pet.  S24,  9 
L.  ed.  1181 ;  Camall  t.  Crawford  CouDty,  11 
Ark.  60* ;  Fbjd«  v.  McCabe,  S7  Ark.  S18 ;  Peo- 
ple rel.  Church  t.  Hester,  6  Cal.  678 ;  MIU- 
ken  T.  Huber,  21  Cal.  166 ;  Heacbam  Austin, 
S  Dajr,  283;  Bailer  KiUff.  2  Harr.  (Del.) 
282  note:  Cloud  State,  2  Harr.  (Del.)  361; 
Swift  T.  State  €w  rcl.  Ulchar^son,  7  Houet. 
(Del.)  838,  82  Atl.  143;  Beaubl«b  T.  Brlnckei^ 
hoS.  8  111.  269;  Eenne;  t.  Greer.  18  111.  432, 
64  Am.  Dec.  489  ;  People  ea  rel.  Loomis  Wil- 
•  klnson,  13  III.  662;  Chicago  *  B.  I.  B.  Co.  t. 
Whipple,  22  III.  lOS ;  Mason  &  T.  Special  Drain- 
age Dl9t.  Comrs.  t.  GrlfDo,  134  III.  330,  26  N. 
E.  965 ;  Warren  Comity  Comrs.  t.  State  em  reL 
Ennla.  16  Ind.  260 ;  Arnold  t.  Shields,  6  Dana. 
18,  30  Am.  Dec.  669 ;  Little  t.  Cocbran,  24  Me. 
609;  Buskel  r.  Wlcemlller,  4  Harr.  A  M'H. 
429,  1  Am.  Dec.  411;  State  t.  Buchanan,  6 
Harr.  A  J.  317,  9  Am.  Dec.  ES4  ;  Price  v.  State, 
a  Glil,  295 ;  Com.  v.  Dampden  County  Justices, 
2  Pick.  414  ;  Parks  t.  Boston,  8  Pick.  218,  18 
Am.  Dec.  822  ;  Strong,  Petitioner,  20  Pick.  484  ; 
Atty.  Gen.  v,  Boston,  123  Mass.  460;  Connec- 
ticut Blver  R.  Co.  r.  FrankllD  Coanty  Comrs. 
127  Masa  50,  34  Am.  Rep.  838;  Robinson  t. 
Mhoon,  68  Mlas.  712,  9  So.  887 ;  Planters'  Ina 
Co.  T.  Cramer,  47  Hiss.  200 ;  State  «m  rel.  Ful- 
ler T.  Beall,  48  Neb.  817,  67  H.  W.  868;  State 
T.  ThompsoD,  2  N.  H.  286 ;  Hall  T.  Somerswortb, 
89  N.  H.  511 :  Boody  t.  Watson,  64  N.  H..162, 
9  Atl.  7M ;  State  t.  Darls,  4  N.  J.  L.  811 ;  Mills 
Sl^t,  S  N.  J.  L.  565 ;  TeAtme  T.  Barcalow, 
11  N.  J.  L.  88 :  Combs  t.  Johnson.  12  N.  3.  L. 
244;  Krumelc^  T.  Krumelck,  14  N.  J.  Z<.  89; 
Ackerman  Tsylor,  9  N.  J.  L.  69 ;  Ludlow  t. 
Lndlow,  4  N.  J.  L.  387:  New  Jersey  B.  * 
Tranap.  Co.  t.  Snydam,  17  N.  J.  L.  26;  SUte, 
Tan  Vorst,  Prossentor,  t.  Quelle,  28  H,  J.  L. 
89;  State.  DnlTord,  Proseentor,  t,  Deene,  81 
N.  J.  L.  302 ;  State  em  rel.  Rodwell,  Prosecutor, 
T.  Newark,  34  N.  J.  L.  264  ;  Bitter  t.  Knnkle, 
89  N.  J.  L.  259 :  Traphagen  t.  West  Hoboken 
Twp.  89  N.  J.  L.  282;  Tucker  r.  BnrllBgtoa 
County  Freeholders,  1  N.  J.  Bq.  282:  Harris 
T.  VanderTeer,  21  N.  J.  Elq.  424 ;  People 
Chenango  County  Justices,  1  Johns.  Cas.  179; 
Lawton  T.  Cambridge  Highway  Comra  2  Cal. 
178 :  I^nde  Nobler  28  Jobna  80 ;  Ls  Boy  t. 
61  L.B.  A. 


diately  Mlowlng  tiiese  orden,  moMon  was 
made  by  the  assignee  to  set  aside  the  m?der 
of  t>)urt  Commisuoner  Schelber*  and  eountar 
motions  were  made  1^  the  creditors  to  set 
aside  the  orders  of  May  9th  and  lOth,  and 
to  allow  examination  of  the  books  and  of  the 
bank  officers  before  the  court.  Numerous 
affidavits  were  submitted  on  both  aides  upon 
the  several  motions,  and  on  June  9th  follow- 
ing the  court  vacated  the  order  of  Court 
Commissioner  Bcheiber,  denied  the  motion 
tor  examination  of  the  bank  oflBoars  before 
tbe  eourt,  and  denied  the  motion  to  vacate 
the  orders  of  May'9th  and  10th.  On  the  7th 
day  of  J une  the  court  lleo  denied  the  motion 
to  require  the  assignee's  account  to  he  made 
more  definite  and  certain,  which  had  been 
held  under  advisement  since  August  10,  1898. 
On  the  14th  of  June  a  further  order  was 
made,  amending  Uie  order  of  June  7th  so  as 

New  York.  20  Johns.  484.  11  Am.  Dec.  280; 
Bradhurst  V.  First  Great  Southwestern  Tump. 
Road  Co.  16  Johnsi  IS ;  People  em  rel.  New  York 
Oonsoi,  Stags  Co.  v.  New  York  City  &  County 
Common  Pleaa  Ct  48  Barb.  278 ;  Appo  v.  Peo- 
ple, 20  N.  y.  631;  Jones  t.  People,  79  N.  Y. 
45  :  People  em  ret.  Byan  v.  Green,  68  N.  T.  296 ; 
People  et  ret.  New  York  v.  Nichols.  79  M.  Y. 
682 ;  People  em  rel.  Van  Rensselser  v.  Tan  Al- 
Btyne,  32  Barb.  131 ;  People  v.  Donnelly,  21 
How.  Pr.  400 ;  People  em  rel.  Adams  v.  West- 
brook,  88  N.  Y.  162;  People  em  reL  Lower  v. 
Donovan,  186  N.  Y.  76,  81  N.  B.  1009 ;  Balelgb 
Comrs.  V.  Klane,  47  H.  C.  (2  Jones  L.)  288; 
Brooks  V.  Morgan.  27  H.  C.  (6  Ired.  L.)  481 ; 
Re  Turner,  6  Ohio,  642 ;  Hummel's  Case,  U 
Watts.  416;  Com.  em  rel.  Wilson  v.  Fourteen 
Hoga,  10  Serg.  *  B.  393 ;  Com.  em  rel.  Joho- 
soa  V.  Belts.  76  I>a.  465 ;  Com.  v.  Balph,  111  Pa. 
365,  3  Atl.  220;  State  v.  Nathan,  4  Rich.  L. 
518;  Cendrlck  v.  State,  Cooke  (Tenn.)  474; 
Rogera  V.  Ferrell.  10  Yerg.  254 ;  Nashville  v. 
Pearl,  11  Humph.  248 ;  State  v.  Green.  2  Head. 
356;  Friedman  Bios.  v.  Hathes,  8  Helsk.  488; 
Hayden  v.  Memphis,  100  Tenn.  682,  47  S.  W. 
182 ;  Sx  parte  Knight,  3  Lea,  401 ;  Durham  v. 
United  SUte%  4  Uayw.  (Tenn.)  54;  Bob  v. 
State,  2  Yerg.  178 :  Bnllard  v.  Thorps,  66  Vt. 
699,  26  L.  B.  A.  806.  80  AtL  86. 

2.  /»  eosrt*  of  ofvellate  /HHMkrHon. 

It  does,  however,  exist  In  the  highest  court 
of  the  state,  although  that  court  may  be  re- 
stricted by  organic  or  statute  law  to  appellate 
Jarladlctlon  only,  where  It  la  clothed  by  the  same 
law  with  the  power  to  Isaue  the  writs  by  means 
of  which  the  power  of  "saperlntendency"  Is 
exercised.  Hyatt  v.  Allen.  64  Cal.  363 :  Avery 
V.  Contra  Costa  County  Super.  Ct.  S7  Cal.  247 ; 
Havemeyer  v.  San  Francisco  City  ft  County 
Super.  Ct  84  Cal.  827,  10  L.  B.  A.  627,  24  Pac. 
121 ;  Mastlck  v.  San  Francisco  City  ft  County 
Super.  Ct.  04  Cal.  347,  29  Pac.  868;  Phllbrook 
V.  San  Francisco  City  ft  County  Super.  Ct.  Ill 
Cal.  31,  48  Pac.  402 ;  Kllbum  v.  Law.  Ill  Cal. 
287,  43  Pac.  616 ;  Hensley  v.  Sacramento  Coun- 
ty Super.  Ct.  Ill  Cal.  641,  44  Pac.  282:  DIzon 
V.  Blsley.  114  Cat.  204,  40  Pac.  5 ;  Whelan  v. 
San  Francisco  City  ft  County  Super.  Ct.  114 
Cal.  648,  46  Pae.  488 ;  Foster  v.  San  Francisco 
City  ft  County  Super.  Ct.  115  Csl.  279,  47  Pac 
68:  McCIatchy  v.  Sacramento  County  Super. 
Ct.  118  Cal.  413,  39  L.  R.  A.  601.  51  Pac.  696 ; 
Wells  V.  Torrance,  119  Cal.  487,  61  Pac.  626 ; 
Whits  V.  San  Francisco  City  ft  County  Super. 
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to  show  that  the  motion  to  make  the  account 
more  definite  and  certain  was  based  upon  all 
the  records  and  flies  in  the  assignment  pro- 
oeedin^,  m  well  as  upcm  affidante.  In  this 
condition  of  the  record  an  order  to  show 
causa  was  issued  by  the  chief  jusUoe  of  this 
ecmrt,  at  chambers,  MMd  upon  a  verified  pe- 
tition of  the  creditors  who  bad  appeared  in 
the  circuit  court,  setting  forth  the  forcing 
facts,  which  order  was  directed  to  the  cir- 
cuit judge,  and  required  him  to  show  cause 
before  this  court  on  the  22d  of  June  follow- 
ing why  the  petitioners  should  not  be  al- 
lowed to  examine  the  assignee  and  officers  of 
the  bank,  and  fits  objections  to  the  assignee's 
account,  and  why  the  <mlers  denying  such 
examination,  as  well  as  the  orders  of  May 
9th  and  10th  and  of  June  7th  and  14th, 
should  Dot  be  Tacsted.  This  motion  was  ar- 
gued on  the  return  day,  and  taken  under  ad- 

Ct.  126  Cal.  249.  58  Pac  450;  State  m  rcL 
Beynolds  t.  White.  40  Fla.  207,  20  So.  160; 
People  00  r«l.  Bristol  t.  Pearson,  4  111.  270  ;  Peo- 
ple e*  rel.  Coberly  t.  Scates.  4  III.  351;  Doo- 
iittle  T.  Oalena  &  C.  Union  R.  Co.  14  111.  881 ; 
People  e»  rel.  Bell  r.  Zaue,  106  111.  602 ;  State 
«»  rel.  Fuller  t.  Beall,  48  Neb.  817,  67  N.  W. 
668;  Wiggins  Henderson,  22  Nev.  103,  86 
Pae.  459;  CaTanaugb  t.  Wrisht,  2  Ner.  166: 
Blebardaon  t.  Farrar,  88  Ta.  760,  IS  B.  & 
137:  awlDboni  T.  Smith,  IS  W.  Ta.  488. 

But  when  not  clothed  bj  CMistltntlon  or  stat- 
ute either  with  the  power  of  superintending 
eoDtrol  or  with  aothorltr  to  Issue  the  several 
writs  by  means  of  wMeh  that  power  Is  nsually 
exerted,  the  suprane  appellate  court  will  not 
•ssame  to  exercise  It.  People  ee  reL  Barle  t. 
Cook  CountT  Circuit  Ct  169  111.  201,  48  N.  EL 
717;  People  tm  rel.  Qraver  r.  Cook  Coustj  Clr- 
entt  Ct,  173  lit  272,  SO  N.  B.  928 ;  iTa  parte 
Bollman,  4  Crancb.  76,  2  L.  ed.  S64 ;  Ae  Oar- 
vey,  7  Colo.  507,  4  Pac.  758 ;  State  em  roL  Pow- 
ell T.  BMdIe,  86  Ind.  188 ;  Sute  ect  rel.  Seree 
V.  First  Jud.  Diet.  Ct.  19  Mont  601.. 48  Pae. 
1104  ;  Hitler  T.  Wheeler,  88  Neb.  766,  61  M.  W. 
137 :  State  em  rel.  King  v.  Hall,  47  Neb.  679, 
66  N.  W.  642. 

Yet  a  court  of  purely  appellate  Jurisdiction 
will  Issue  to  the  court  over  which  that  jurlsdEc- 
tloB  extends  anj  of  the  writs,  and  exercise  all 
the  control  essential  to  compel  the  subordinate 
court  to  act :  or  otherwise  to  aid  appellate  Ja- 
rlsdletlim.   Bee  anthorltlea  under  IX.  s,  b. 

6.  im  etmrtt  of  leool  iurUMetto*. 

It  la  also  possessed  by  courts  created  by  the 
eoDstltntion  or  legislature  baring  a  Jurisdic- 
tion eonHned  to  a  partlenlar  locality  or  mnolcl- 
pality.  bat  whidi.  within  Its  local  Jarlsdictlon, 
is  elotbed  by  the  grant  or  law  ereatlng  It  with 
all  tbe  powers  oC  the  h^hest  eoort  of  original 
Jurisdiction.  State  em  rel.  Plnney  r.  WllUuns, 
68  Ala.  811 :  Knigbt  t.  Farrell,  118  Ala.  258,  21 
So.  974;  Wilson  T.  Donean,  114  Ala.  659,  21 
an.  1017:  People  em  rek  Alien  t.  Murray,  2 
Wse.  182.  28  M.  T.  Snpp.  160;  People  em  rel. 
Byan  Green,  68  N.  T.  295;  People  m  rsl. 
Tan  Benssetaer  t.  Tan  Alstyne,  82  Barb,  181 ; 
Swinbum      Smith,  15  W.  Ta.  483. 

m.  OoneUtutUMUl  and  etatutorv  irraot*  of  eu- 
perfetendMff  oontr^  general  eupervieUm, 
etc 

"Except  In  eases  otherwise  directed  In  thU 
Constitution  the  suprcms  court  shall  have  ap- 
«1  UB.  A. 


visement  until  July  3d  following,  at  which 
time  the  motion  was  denied.  In  the  mean- 
time, however,  a  petition  had  been  died  by 
the  appealing  creditors,  setting  forth  tae 
facts  above  stated,  and  praying  for  the  issu- 
ance by  this  court  of  a  writ  of  maDdamus  re- 
quiring the  drcuit  court  to  vacate  the  afore- 
said orders,  and  grant  the  relief  prayed  for 
by  the  previous  petition;  and  thia  court  on 
the  28th  of  June  Issued  an  alternative  writ 
of  mandamus  as  prayed,  directed  to  the  cir- 
cuit judg^  returnable  on  the  3d  of  July  fol- 
lowing, and  at  the  same  time,  of  its  own  mo- 
tion, issued  its  writ  of  certiorari  as  auxil- 
iary to  the  writ  of  mfcndamus  to  the  clerk  of 
said  cirerUt  court  commanding  him  to  certify 
and  return  the  account  of  the  assignee,  and 
tbe  various  orders  in  question,  and  all  rec- 
ords and  files  upon  which  they  were  based. 
In  order  that  the  same  might  be  present  in 

pellate  Jurisdiction  only,  which  shall  be  coex- 
tensive with  the  state,  under  such  restrict 
tlone  and  regulatloni^  not  repugoant  to  this 
Constitution,  as  may  be  from  time  to  time  pre- 
scribed by  law.  Provided,  that  said  court  ^all 
have  power  to  iKue  writs  of  lojunctlon,  babeas 
corpus,  quo  warranto,  and  such  other  remedial 
and  original  writs  as  may  be  necessary  to  give 
it  a  general  saperlnlendence  and  control  of  In- 
ferior Jurisdlctlona"   Ala.  Const  art.  6,  I  2. 

"The  circuit  court  shall  have  original  Juri^ 
diction  in  all  matters,  cMl  and  criminal,  with- 
in tbe  state,  not  otherwise  excepted  In  this  Coa- 
stltutloQ."    Id.  art.  6,  I  6. 

"1.  The  supreme  court  hsa  anthorltjr  to  exer- 
dee  appellate  jurisdiction  coextensive  witb  the 
state,  under  such  reetrlcttone  and  regulations 
as  are  prescribed  by  law. 

"2.  To  exercise  original  Jurisdiction  in  tbe 
iBsne  and  determination  of  wilts  of  quo  war- 
ranto and  mandamus  In  relation  to  nutters  In 
which  no  other  court  has  Jurisdiction. 

"S.  To  Issue  writs  of  Injuoctlou,  babeas  cor- 
pus, and  such  other  remedial  and  original  writs 
as  are  necessary  to  give  to  It  a  general  soperin^ 
tendence  and  control  of  Inferior  Jorisdlctlons.** 
AU.  Civ.  Code,  f  675. 

Tbe  circuit  court  baa  authority : 

"1.  To  exercise  original  Jurisdiction  of  all 
felonies  and  mlsdemeauors :  of  all  actions  for 
libel,  slander,  assault  and  battery  and  of  eject- 
ment without  regard  to  tbe  amount  Involved; 
and  of  all  other  suits  and  actions  at  law  when 
the  matter  or  sum  In  controversy  exceeds  |50. 

"2.  To  exercise  appellate  Jurisdiction  of  all 
civil  actions  cognizable  before  a  Justice  of  the 
peace  and  in  such  other  cases  as  may  be  pro- 
vided by  law. 

"3.  To  exercise  a  general  uperlntendaiee 
over  all  inferior  Jurisdictions."  Ala.  ClT.  Cods^ 
I  756. 

The  circuit  Judges  have  antborlty: 

"1.  To  grant  writs  of  certiorari,  soperssdeas, 
quo  warranto,  mandamus,  and  all  other  remedial 
and  original  writs  which  are  grantable  by 
Judges  at  common  law. 

"2.  To  grant  writa  of  Injunction  and  as  ex- 
eat returnable  into  the  coarts  of  chancery. 

"8.  To  exerdse  such  other  powers  ss  are  or 
may  be  granted  tbem  by  law."    Id.  I  758. 

The  Judge  of  probate.  In  making  an  order  un- 
der tbe  statute  of  1684  to  regulate  the  sale,  etc., 
of  spirituous,  etc.,  liquors,  acts  la  a  summary 
manner,  and  En  a  course  different  from  the  com- 
mon law.  No  method  la  provided  by  which  his 
action  may  be  reviewed.  In  such  case  certio- 
rari Is  the  proper  remedy,  and  the  ^cjilt  court. 
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court  upon  tha  hearing  of  the  alternative  writ 
of  manoamua.  Upon  uie  return  day  of  the  two 
writi  the  ol«rk  urst  made  a  special  return  to 
the  writ  of  certiorari,  eeekiog  to  excuse  him- 
self from  returning  the  original  record  on 
the  ground  that  the  ^ial  court  had  made  no 
order  authorizing  the  traoBmieaion  of  the  or- 
iginal papers  to  this  court;  but  the  objec- 
tion was  Bummiirily  overruled,  and  the  orig- 
inal papers  were  at  once  returned  in  obedi- 
ence to  the  writ.  Thereupon  the  circuit 
judge  made  his  return  to  the  lUtcnuitiTC 
writ  as  follows ; 

"It  is  true  that  in  a  certain  proceeding  of 
the  voluntary  assignment  of  the  Planldnton 
bank,  pending  in  the  circuit  court  of  Mil- 
waukee county,  the  respond«it,  as  judge  of 
said  court,  on  the  9th  day  of  May,  a.  d. 
1899,  made  and  entered  an  order  confirming 
aa  account  of  William  Flaukinton,  the  as- 


signee of  said  bank,  filed  in  said  court  on  the 
1st  day  of  July,  1898.  It  is  also  true  tiiat  in 
md  by  said  <ffder  time  for  tlie  settlenwit  of 
said  aasigned  estate  ww  utended  to  the  let 
day  of  January,  1900.  It  is  also  true  that 
on  the  10th  day  of  May,  1889,  the  respond- 
ent, as  judge  of  said  court,  did  enter  a  fur- 
ther order  in  said  assignment  proceedings, 
accepting  the  resignation  of  William  Plank- 
tnt<m  as  assignee.  It  is  not  true  that  said 
OTder  rdievea  said  assignee  from  the  stat- 
utory duty  of  filing  an  account,  but  it  was 
the  true  intent  and  meaning  of  said  ord«r  to 
refer  tiie  taking  of  said  acoount  in  the  first 
instance  to  Hugh  Ryan,  Esq.,  the  commis- 
sioner therein  named;  that  said  assignee  was 
to  file  hia  account  with  said  ocHnmiesioner, 
and  said  commissioner  to  act  thereon  as  di- 
rected in  said  order,  and  report  the  same  for 
final  acUon  to  the  court.   It  is  true  that 


1^  virtue  of  Its  atatatoiy  suthorltr  to  exercise 
a  general  superintendence  over  all  Inferior  ]u- 
rlwllctfons.  Is  the  proper  conrt  to  supervise  Uie 
proceediQga    Miller  v.  Jones,  80  Ala.  88. 

The  city  court  of  Mobile  bas  the  same  power 
wltbla  Its  territorial  Jurisdiction  as  tbe  circuit 
court.  State  «•  reL  Pinner  v.  Williams,  69 
Ala.  811. 

Tbe  city  court  of  Talladeca  has  the  sane  Ju- 
risdiction within  its  territory.  Wilson  t.  Don- 
can,  114  Ala.  658,  21  So.  1017. 

Tbe  provisions  of  art.  6,  1  2,  irf  the  original 
Constitution  (18M>,  as  rsgazds  tlie  power  to  la- 
sae  tbe  original  and  other  zMnedlal  writs,  wm 
the  same  snbatsatlallT  as  art.  6,  I  2,  of  tbe 
present  Constitution,  except  that  mandamus  was 
among  the  enumerated  wilts.  Under  tbls  sec- 
tion It  was  held  that  the  exception  omtained  in 
the  first  words  conM  not  enlarge  tbe  meaning' 
nS  the  proviso  following  (JB«  parte  Slmonton, 
«  Port.  (Ala.)  883)  ;  that  tbe  Jurisdiction  con- 
ferred upon  tbe  supreme  eoart  to  Issue  writs  of 
Injunction,  mandamus,  etc..  was  revlscHT.  and 
could  only  he  exercised  when  Justice  required 
it  In  order  to  control  an  Inferior  Jurisdletl<ai. 
S9  parte  Mansony,  1  Ala.  98;  State  am  ret. 
Atty.  Oen.  r.  Williams,  1  Ala.  842. 

But  that  in  a  case  in  which  no  aabordlaate 
court  would  act  the  supreme  court  would  have 
Jnrlsdletlon  to  award  either  of  the  snumerated 
writs  or  the  approprlats  remedial  or  original 
writ  that  might  be  "necessary  to  give  It  the 
general  superintendence  and  control  of  inferior 
Jurlsdlctloua"  State  e»  rel.  Atty.  Oen.  v. 
Porter,  1  Ala.  688;  Em  parte  Chaney,  8  Ala. 
4S4  i  Bm  parte  Croun,  19  Ala.  B61 :  Ex  parte 
Burnett,  80  Ala.  461 :  Em  parte  Hardy,  68  Ala. 
808. 

The  foregoing  are  clearly  all  cases  of  bsbeas 
corpus^  and  while  It  Is  dlfflealt  to  see  how  the 
writ  at  habeas  corpus^  which  Is  always  ad- 
dressed to  an  Individual  and  never  to  ao  Inters 
lor  tribunal  or  Its  Inenmbent,  can  be  used  to 
superintend  or  ctmtrol  the  latter,  they  are 
valuable  as  showing  the  rale  in  Alabama,  that 
not  onlj  the  write  mentioned  as  remedial  and 
original,  but  also  those  expressly  enumerated, 
cannot  be  awarded  by  tbe  supreme  court  la 
tbe  exercise  of  original  Jurisdiction,  but  only  In 
aid  of  its  appellate  Jortsdletloo,  snd  in  sxertlog 
a  superintending  control  over  InferlOT  Jnrisdle- 
tlons.  In  tbls  position  Alabama  would  seem  to 
stand  alone,  with  tbe  exception  of  Arksosaa; 
from  1861  to  1868,  and,  alnce  the  Constitution 
of  1874.  Florida  until  lU  present  Constlto* 
lion,  and  a  single  decision  made  by  the  sn- 
prome  eoart  of  Wiseonsln  In  tbe  early  daye 
dt  Statehood,  when  the  eonrt  was  ecMBpoasd  eC 
SI  L.B.A. 


tbe  six  circuit  Judges.  State  e»  rel.  Bealey  v. 
Farwell,  4  Chand.  (Wis.)  106,  3  Plnney,  883. 
The  latter  was  promptly  overruled  by  the  new 
supreme  conrt  in  an  unanimous  decision, — ^Atty. 
Oen.  V.  Blossom,  1  Wla  317,  dted  In  the  prin- 
cipal case, — and  the  rule  there  laid  down  bas 
been  the  doctrine  In  that  state  since. 

The  power  ss  an  orltfnal  Jurisdiction  Is  ex- 
ercised In  Alabama  by  the  circuit  court  under 
the  provisions  of  the  Code  authorising  It  "to 
exercise  a  genemi  sniwrlntendence  over  all  la- 
Cerior  Jarisdlctlons."   Code,  I  7S6.  subd.  8. 

Under  this  revision  tbe  supreme  court  wUI 
decline  to  exerdse  tbe  "general  superintendence 
and  control"  conferred  upon  It  by  the  Constlto- 
tlon.  unless  the  power  Is  to  be  exerted  on  the 
circuit  eonrt  ItseU.  Bthwidga  v.  HaU.  7  Port. 
(Ala.)  47;  Mm  porta  Blmonteo,  9  Port  <Aia.> 
383 ;  Bm  porta  Mansony,  1  Ala.  08 ;  State  em  rat. 
Plnney  v.  Williams,  09  Ala.  311 :  Bm  parte 
TaritMi,  2  Ala.  SS ;  Harlon  v.  Chandler,  6  Ala. 
899 ;  Talladega  County  Road  A  Hevenue  Comrs. 
V.  TbontpBcm,  IB  Ala.  184 ;  E»  parte  Bussell, 
29  Ala.  717;  Bamett  V.  State  em  rel.  Ollmer. 
15  Ala.  828 ;  Ja<*  v.  Uoore.  68  Ala.  184 ;  Bm 
parte  Henderson,  43  Ala.  892;  Sm  porta  Pear- 
son, 76  Ala.  521. 

When  tbe  circuit  court  has  refused  to  exercise 
the  power  thus  conferred  upon  It  tbe  supreme 
court  will  correct  tbe  error,  either  on  appeal 
(£•  parte  Elston,  25  Ala.  72;  Bm  porta  Pear> 
son,  76  Ala.  621 ;  Jcffersonlan  Pub.  Co.  v.  Hil- 
llard,  105  Ala.  576,  17  So.  112),  or  by  Issuing 
tbs  writ  which  tbe  former  court  bas  denied  In 
case  tbs  remedy  by  appeal  is  inadequate.  Bm 
parte  CroMn,  19  Ala.  661 ;  Talladega  County 
Road  A  Bevenue  Comrs.  v.  Thompson,  16  Ala. 
134 ;  Em  parU  Csodee,  48  Ala.  386. 

Where,  however,  a  subordinate  court,  over 
which  the  circuit  conrt  has  ordinarily  a  "gen- 
eral superintendence,"  Is  iMssessed  of  a  particu- 
lar Jurisdiction  concurrent  with  the  circuit 
court,  or  one  In  which  an  appeal  lies  concur^ 
rently  to  either  tbe  supreme  or  circuit  court, 
the  supreme  conrt  will  exerdse  the  power  of 
"general  superlntendeoce  and  control"  directly, 
and  without  an  application  having  been  flrst 
made  to  tbe  circuit  court.  Bm  porta  Burnett, 
SO  Ala.  461;  Ray  v.  Porter.  42  Ala.  827;  Bm 
parte  Boyaton,  44  Ala.  861. 

The  foregoing  decisions  would  seem  to  Indi- 
cate that  the  supreme  court  has  tbe  authority 
under  the  constitutional  grant  to  exercise  the 
power,  even  where  there  haa  been  bo  previous 
application  to  the  circuit  court,  with  tbe  ex- 
eeptlon  of  Bm  parte  Bussell,  29  Ala.  717,  In 
wilA  It  waa  held  thot  the  supreme  eoart  had 
no  eonstltutlonai  power  te^Hsee ,  tha  (writ  nee- 
Digilized  byVjtJCTO  IC 
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«aid  order  pioTided  that  said  William  Plank- 
inton  oonuDM  to  act  as  awiAnee  unUl  his 
«cocnmt  nu  stated  and  nttle^  and  that  ths 
appointment  of  bii  aueeaiiwr  be  reeerred  un- 
til said  tine.  It  b  true  that,  after  being 
■Mved  M  to  do,  the  respondent,  as  eueh  judge, 
refused  to  vacate  and  set  aside  the  said  or- 
'der.  It  is  not  true  that  the  order  oonflrming 
■aid  report  was  made  without  notice  to  the 
■creditors  of  said  assigned  estate.  Upon  that 
subject,  and  in  reference  to  the  motion  to 
inalce  said  account  more  definite  and  certain, 
enentioned  in  said  writ,  respondent  states  the 
ColUnringfacts: 

Plankinton  Bank  made  an  assign- 
vuDt  June  1,  1893.  In  due  time  an  inven- 
^larj  vt  assets  and  a  list  of  creditors  were 
flled,  as  required  by  {  1607  of  the  Kevised 
fitatutes,  then  in  force.  Thenceforth,  from 
"time  to  tim^  many  and  repeated  ^plications 


for  direction  in  the  administration  of  the 
affairs  of  the  bank  were  addreesed  to  said 
court  or  the  undersigned  by  the  assignee, 
and  orders  made  thereon,  all  of  which  re- 
main of  recM^  in  said  {HXNieeding.  It  was 
impracticable  to  close  the  affairs  <^  said 
bank  within  six  months.  The  pro^^rees  of 
settlement  was  ineritablj  riow.  DiTidends 
were  paid  from  time  to  time  as  money  was 
realized.  No  requirement  was  made  for  the 
filing  of  an  account  by  the  assignee  until 
Uie  28th  day  of  May,  1898,  when,  upon  appli- 
oatios  «f  a  creditor,  the  assignee  was  ordered 
to  make  and  file  a  report  and  itemized  ac- 
count on  the  1st  day  of  July,  1898.  On  July 
1,  1808,  a  report  and  itemized  statement  of 
account  were  tiled  by  the  assignee.  A  no- 
tice signed  by  said  assignee,  to  the  effect  that 
he  had  filed  his  report  containing  a  statement 
of  bis  transactions,  receipts  and  disburse- 


to  ezerdaa  "general  snperintendMice  and 
•control"  In  sacb  casea 

Under  the  proTiM  of  the  section  of  tbe  Con- 
-atltntlon  granting  to  the  snpreme  eoort  Jarls- 
^ctlon  to  Issue  "sudi  other  remedial  and  orig- 
inal writs  as  mar  Iw  nicassary  to  give  It  a  gen- 
«rBl  saperintendence  and  cwtrot,"  that  court 
IkU  power  to  proMbIt  the  chancery  court,  where 
«  proper  ease  for  the  exercise  ot  this  power  Is 
iweeented.  Bm  parte  Smith,  23  Ala.  94 ;  Bm 
parte  Walker,  26  Ala.  81 ;  Bm  parte  Oreeae, 
-29  Ala.  52 ;  Bm  parte  Bardf.  68  Ala.  808 :  Bm 
^rte  Sayre.  05  Ala.  288,  11  So.  878. 
jarkauMM. 

"The  suproDe  court  .  .  .  shall  have  a 
ifeneral  SDperlotendlug  control  over  all  Inferior 
■courts  of  law  and  egnltyi  and.  In  aid  of  Us 
Appellate  aod  superrlsorj  Jurisdiction,  It  shall 
baTS  power  to  Issue  writs  of  error,  and  super- 
sedeas, certiorari,  habeas  corpus,  prohibition, 
naDdamus,  and  quo  warranto,  aod  other 
remedial  writs,  and  to  hear  and  determine  the 
•flame.   AA.  CongL  art.  7, 1  4. 

Tht  drenlt  court  shall  bave  Jurisdiction  In 
-•ll  cItII  and  criminal  cases,  the  ezelosire  Juris- 
-dlctlon  of  which  majr  not  be  vested  In  tome 
■other  oonrt  provided  for  bf  this  Constltotlon. 
.Ark.  Onist  art.  7.  I  11. 

"Circuit  courts  shall  exercise  a  snperlntend- 
iDg  control  and  a^Mllate  Jurisdiction  over 
«ountr>  probate,  court  of  common  pleas  and  cor- 
yoratlM  courts,  and  Justices  of  the  peace,  and 
ataall  haTs  power  to  Issue,  hear,  and  determine 
all  the  necessary  writs  to  carry  Into  sKeet  their 
'.(fneral  and  specific  powers."  Const,  art  7,  | 
14. 

These  constitutional  prorlslona  are  repeated 
wcrbatlm  In  the  statutes.  Bandels  *  Hill's  Dig. 
'<Ark.)  »  1014,  1118,  1114.  1120:  Uansf.  Dig. 
^Ark.)  II  1263,  1366,  1367,  1868. 

"Circuit  courts  shall  have  original  Jurisdic- 
tion of  all  actions  and  proceedings  for  the  en- 
-fereement  of  dTll  r^ts  <hf  redress  of  cItH 
wrongs,  acept  when  exclusive  Jarisdlctlon  Is 
•Civen  to  other  courts;  and  where  such  actions 
and  proceedlngH  are  not  expressly  provided  for 
"by  statute,  the  same  may  be  had  and  coodneted 
by  the  drenlt  coorts  and  Judges  In  accordance 
-with  the  eoorse,  rules,  and  Jorisdletlon  of  the 
common  law."  Sandels  ft  Hill's  Dig.  (Ark.) 
«  1114:  Hanflf.  Dig.  (Ark.)  |  1367. 

Hie  eaerdse  of  "graeral  superintending  eon- 
■troT'  In  Affcansas  has  been  a  varied  one.  This 
was  owing,  not  only  to  the  many  changes  In 
the  Judiciary  article  of  the  CJonstltutlon,  but 
*lao  to  the  different  manner  In  which  the  ssme 
vrovistoDS  of  the  Omutltntlon  ct  1886  In  regard 
-to  the  Jnriidlcttoa  ot  the  anprsBS  and  drenlt 
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courts  have  been  eonstrued  by  the  supreme 
court,  due,  possibly,  to  diaaffea  In  the  p«rsei»> 
net  of  Its  Judges,  or  an  Insnffldsnt  regard  for 
■tore  deoMs,  or  both. 

In  the  first  case  In  the  stmts  In  which  the 
subject  under  ctmslderatlon  was  Involved  In 
reference  to  |  2  of  the  Judldary  article  of  th* 
drst  Conitltutlon  the  supreme  court  held  that 
the  object  and  Intention  of  the  convention  that 
framed  the  Constitution  was  to  confer  upon 
both  the  snpreme  and  circuit  courts  superin- 
tending control  over  the  county  court  and  over 
Justices  of  the  peace.  The  court  said:  "In 
general  we  would  deem  It  more  appropriate  and 
regular  for  the  application  to  be  Qrst  made  to 
the  circuit  court ;  but  ihonld  the  party  ag- 
grieved prefer  this  tribunal,  and  present  his 
case  before  us;  It  becomes  oar  duty  to  award 
him  the  writ  If  he  Is  legally  entitled  to  It." 
Webb  V.  Hanger,  1  Ark.  121. 

Shortly  after  the  supreme  court  decided  that 
It  was  the  Intention  of  the  framers  of  the  0>n- 
stltutlon  to  limit  and  restrict  the  suprenw  court 
In  the  ezerdse  of  origloal  Jurisdiction  to  such 
cases  as  to  which  the  writs  therein  specially 
enumerated  would  apply,  and  that  the  power  to 
Issue  other  remedial  writs  was  Intended  to  em- 
brace only  soch  othOF  writs  as  might  be  prop- 
erly used  In  the  eaerdse  ot  appellate  powers  or 
power  of  control  over  Inferior  or  other  eonrts 
expressly  granted  by  the  ConstltntlcHL  State 
V.  Ashley,  1  Ark.  270. 

Thereafter  the  sopreme  eonrt  held  that  the 
"superintending  omtrcri''  which  It  possessed 
acted  directly  ap(W  the  Interior  trfhnnaL  Mm 
parte  Wooda  8  Ark.  682. 

This  was  soon  after  followed  tj  a  cass  In 
which  It  was  hsid  that  the  drenlt  eonrts.  In  the 
exerdss  d  their  "sopsrlntendlng  control,"  were 
bound  to  cwifine  their  action  to  snch  process 
and  proceedings  as  might  be  regularly  taken 
against  the  tribunals  tbenselves;  and  that  the 
supreme  eonrt  acted,  not  in  the  exercise  of  ap- 
pellate, bot  original.  Jurisdiction;  and  that, 
notwithstanding  the  rights  ot  others  might  be 
thereby  affected,  the  tribunals  sgalnst  which 
the  proceeding  was  taken,  or  the  individual  or 
persons  composing  It,  must  always  hi  such 
cases  be  the  party  defendant;  and  further, 
that  the  "superintending  control"  given  by  the 
Constitution  to  the  supreme  court  was  In  no 
reveet  dlfferat  from  that  possessed  by  the  dr- 
enlt courts,  except  that  the  latter  was  Ilmltsd 
to  coanty  courts  and  Justices  of  the  peace,  and 
the  former  extended  to  all  courts  In  the  state. 
Em  parte  Anthony.  5  Ark.  868. 

In  r.«vy  V.  Lyehlnskl.  8  Ark..U8,  the  laa> 
me  of  tbs  e>M  ls>t[5|^^i^(ie|ie^fg^.- 
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ments  down  to  1st  of  July,  1898,  and  ihonld 
a«k  for  an  order  of  the  court  oonflrming  said 
report,  and  directing  Lis  compensation  aa  aa- 
signee  thus  far  on  the  16th  day  of  July,  1898, 
at  ten  o'clock  A.  ic,  was  mailed  to  each  and 
every  creditor  of  aaid  bank,  aa  appears  by 
affidavit  on  flie.  Said  notice  not  having  been 
f^ven  for  a  sufficient  length  of  time,  the  hear* 
log  was  postponed  to  Augtut  10,  1898,  and  a 
further  notice  directed  to  be  giren.  A  fur* 
ther  notice  waa  then  given  by  the  assignee 
by  pootal  card  to  the  effect  that  aaid  assignee 
had  filed  his  account  as  such  in  the  <^ce  of 
tbe  clerk  of  this  court  on  the  lat  day  of  July, 
1896,  and  should  apply  to  the  court  on  Au- 
gust 10th,  at  ten  o'clock  a.  h.,  for  an  order 
oonfinning  the  same.  Proof  of  the  due  and 
proper  mailing  of  such  postal  cards  to  all 
th/b  creditors  of  said  bank  was  presented  to 
xwpondent  at  the  bearing.   Objections  to 

"Tbat  the  circuit  courts  sre  bound  In  the  exer- 
cise of  tbeir  superlntencUng  control  to  conllne 
their  scttMi  to  sQcb  process  and  proceedings  as 
may  be  legally  taken  agalost  the  tribunals 
themselves,  and  In  such  case  the  court  act^  not 
in  tbe  exercise  of  appellate^  but  of  original,  ^o- 
rlsdlctlon." 

Directly  after  thla  It  waa  decided  that  the 
aupretoe  court,  throngb  Its  "general  superin- 
tending control"  orer  InferlM  courts,  would  be 
authorised.  In  a  case  where  the  connty  court 
had  exceeded  Its  Jurisdiction,  to  remove  and 
guisb  the  proceedings  by  certiorari.  JB«  parU 
Buckner,  9  AA.  78. 

The  case  of  parte  Hunt,  10  AA.  284,  was 
a  habeas  corpus  proeeedlng,  and  has  no  present 
slgnlflcance  except  tbat  It  was  here  that  Jus- 
tice Scott  Inserted  his  entering  wedge  of  mild 
dissent,  whlcb  he  afterwards  drove  with  such 
Tigor  and  earnestness  as  to  completely  overturn 
that  jndlelal  oonstmctlon  at  the  provisions  of 
I  2  of  the  jndlclaty  article  of  the  ConaUtntton, 
which  had  existed  without  interruption  from 
the  origin  of  the  state  to  1851. 

Camall  v.  Cnwford  Coanty,  11  Ark.  604,  Is 
tbe  beginning  of  tbe  overturning  just  alloded 
to,  Justice  Scott,  who  delivered  tbe  opinion, 
in  the  beginning  of  that  opinion.  Id  distinguish- 
ing Levy  V.  Lychlnskl,  8  Ark.  113,  more  than 
Intimated  that  there  would  be  no  hesitancy  in 
promptly  OTerrulIng  tbat  case  should  oceaslou 
require  It,  because  It  was  "founded  upon  a  radi- 
cal misconception  of  the  true  character  of  the 
powers  ot  superia  tending  control  over  county 
courts  and  justices  of  the  peace  wblcb  by  tbe 
Constitution  Is  vested  In  the  circuit  courts." 
The  coart  then  proceeded  to  demolleh  the  doc- 
trine suggested  in  State  V.  Ashley,  1.  Ark.  279, 
laid  down  In  Webb  v.  Hanger,  1  Ark.  121,  and 
Bm  parte  Anthony,  S  Ark.  358,  and  adopted  in 
Iievy  v.  Lycfalnskl,  8  Ark.  IIS,  by  In  terms  over- 
ruling the  last  tvro  cases,  and  asserting  as  Che 
true  doctrine  under  tbe  provisions  of  the  Con- 
stitution tbat  the  "powers  of  superintending 
control,  so  far  from  being  all  powers  of  primary 
and  original  jurisdiction,"  were  tor  the  most 
part  in  their  essence  and  nature  revlsoiy  powers 
as  well  over  cases  as  over  tribunals,  "and  are 
to  be  exerted  as  well  upon  the  one  as  the  other, 
according  to  tbe  exigency  of  the  matter  to  be 
controlled the  judge  writing  tbe  opinion  dt* 
lug  his  owa  dissent  In  Xm  parte  Hunt,  10  Ark. 
284,  as  an  authority. 

At  the  same  term  the  supreme  court  In  tbe 
case  of  Eg  part9  Uarr,  IS  Ark.  84.  overruled 
the  doctrine  of  Webb  v.  . Hanger,  1  Art.  121,  and 

Sroceeded  to  lay  down  the  contrary  doctrine, 
lat  the  power  of  superintending  eeatrol  would 


said  aceouitt  were  filed  on  and  before  the  lOik 
day  of  Augost,  1898,  by  several  crediton,  all 
of  which  were  general,  and  referred  to  u» 
particular  par^  subject-matter,  or  iteiii> 
thereof.  No  objections  or  exceptions  to  said 
report  and  account  were  filed  oy  either  the 
Fourth  National  Bank  of  Philadelphia,  Penn- 
sylrania,  tbe  Tankton  National  Bajik  of 
Yankton,  South  Dakota,  the  First  National 
Bank  f>f  Uarquette,  Michigan,  the  Stata- 
Bank  of  Qrant  Coun^,  Wiaoooain,  or  Blaoeb- 
ard  Bank  of  Blanchudvill^  Wiaemsin.  Am. 
affidavit  of  Herman  A.  Wittig,  an  officer  of 
the  Wittig  Plumbing  Company,  a  creditor  of 
said  bank,  dated  August  lU,  1898,  vras  filed,, 
objecting  to  the  allowance  of  compensaUoB 
to  the  asKgnee,  containing  also  objections  to- 
said  account*  all  of  a  veoy  general  nature^ 
not  referring  to  any  particular  part,  sub- 
ject, or  it«m  thereof.   Said  Wittig  Flumb- 

not  be  exercised  by  It  over  the  courts  inferior 
to  the  drcDlt  courts  until  tbe  applicant  baA 
first  sought  It  at  the  hands  of  ths  latter,  or 
could  riiow  that  tbat  court  was  Incompetent  to- 
act  In  the  premises,  either  in  consequence  of 
some  Inherent  defect  in  tbe  tribunal,  or  of 
some  Incompetency  of  its  Incumlwnt.  At  ttao- 
next  term  the  supreme  court  again  eonndateJ 
tbe  new  doctrine.  Bm  parte  UcHeechen,  1^ 
Ark.  TO :  Ea  parte  Marr,  12  Ark.  87. 

The  complete  overthrow  tit  the  former  doe- 
trine  culminated  In  the  decision  of  the  suprome- 
court  in  £>  parte  Allls,  12  Ark.  101,  In  whidk- 
It  not  only  reaffirmed  the  doctrines  of  Camall 
V.  Crawford  County,  and  the  other  eases  of  llko- 
import,  that  the  powers  of  "general  superln- 
tendency  and  ctrntiol"  embraced  the  powers  both 
of  original  and  revisory  Jsrlsdlction,  and  are> 
to  be  exerted  by  means  of  process  affecting  and 
running  to  cases  and  parties  litigant  as  well  aa 
to  eourts  and  offlcws,  and  that  there  is  an  Im- 
^ied  and  constltDtlofflal  Inhibition  upon  tbdr 
exercise  by  the  supreme  court  until  relief  first 
sought  In  the  drcult  court,  etc,  and  tbat  th*- 
powera  should  not,  except  in  extreme  casesw 
be  exerted  so  as  to  conflict  with  and  in  effect 
supersede  the  appellate  jurisdiction  of  the  su- 
preme court;  and  atated  that  those  doctrlnea 
were  weil-settled  In  the  supreme  court  of  Ala- 
bama, and  had  Juat  been  recognlEed  and  adopted 
by  the  supreme  court  of  Florida,— citing  Bm- 
parte  White,  4  Fla.  165;  but  concluded  a  some- 
what lengthy  opinion  by  dedding  that  the  su- 
preme court  had  no  original  Jurisdictiou  othn- 
than  such  as  might  be  necessary  to  exercise  ths- 
general  superintendency  and  control  over  all 
the  courts,  end  as  part  and  parcel  et  thoae- 
powers  of  control. 

Tbe  opinion  of  the  court  In  tbe  Camall  Case, 
the  two  Marr  Cases,  and  In  tbe  Alils  Case,  wer* 
each  and  all  written  by  Mr.  Justice  Scott,  who- 
dlssented  in  Mm  parte  Hunt. 

Whatever  may  be  thought  as  to  the  correct- 
ness  of  the  doctrines  promulgated  In  tbese  ded- 
sloos,  It  Is  suggested  that  there  can  be  no  doubt 
of  tbat  of  the  deflnltlon  of  Justice  Scott  In  the- 
Allls  Case,  of  the  power,  and  of  the  writs,  anA 
their  relation,  f.  c,  that.  In  brief,  the  power 
is  the  thing  to  be  exerted,  tbe  writs  Lbe  niean»> 
by  which  It  ie  exercised. 

In  Bm  parte  Good,  19  Ark.  410,  tbe  circuit 
conrt  bad  denied  an  application  to  admit  thS' 
prisoners  cbarged  with  murder  to  ball.  Tbi* 
waa  an  application  to  the  supreme  court  to 
grant  either  a  habeas  corpus  or  mandamus  to- 
the  ciroult  court  to  admit  tbem  to  ball  or  to- 
sign  a  hill  of  exceptions  which  the  circuit  court 
had  refused.  The  supreme  eeort  held  Uutt  It 
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tag  Oompany  had  also  obtained  an  order  to 
show  cause,  returnable  at  the  same  time 
wUh  the  hearing  upon  Mid  account  pursu- 
ant to  the  notices  given  as  aforesaid,  upon 
an  aflldaTit  of  Samnel  T.  Mock,  one  of  the 
attorneys  for  said  Wittig  Plumbing  Com- 
pany, why  said  accouot  should  not  be  item- 
ized and  particularized  as  in  the  affidavit  of 
said  Mock  set  forth,  and  why  the  petitioning 
creditors  should  not  have  further  time  to  file 
objections,  and  for  such  other  and  further 
relief  in  the  premises  as  might  be  jnst  and 
equitable.  ObjecUons  w«re  also  filed  by 
Dodge  County  I«nd  Company,  Mrs.  L.  J. 
Fisher,  Louis  Fisher,  and  Nie^laua  Knoe- 
schel,  creditors  of  said  bank,  all  of  a  very 

feneral  character.  None  of  the  objections 
led  raised  any  question  of  fact  upon  said 
report  and  account  The  applioatiou  for  the 
eonflrnuition  of  the  same,  the  hearing  upon 


the  objections  thereto,  and  said  order  to  show 
cause  came  on  for  hearing,  and  were  heard 
and  fully  argued  before  said  court,  the  re- 
spondent presiding,  ou  August  10,  I89S. 
During  the  discussion  reference  made  to 
the  matter  of  compensation  to  be  allowed  to 
the  assignee.  The  respondent  then  atat«d 
that  he  should  not  pass  upon  that  question 
upon  the  present  application,  but  reserve  the 
some  until  the  rendition  of  tiie  final  account 
by  said  assignee  at  the  winding  up  of  the 
assignmoit  proceedings-  The  whole  conten- 
tion was  thereupon  taken  under  advisement, 
and  entry  thereof  was  made  in  the  minutes 
of  the  court  as  follows:  'Assignee's  moUoD 
to  have  his  report  oonflnned,  and  motion  to 
make  said  assignee's  report  more  definite 
and  certain,  came  on  to  be  heard.  After 
hearing  respondent's  counsel,  court  takes 
same  under  advisement'  After  fully  inveati- 


would  be  the  exercise  of  original  Jurisdiction 
Cor  It  to  Issue  the  habeas  corpus,  and  would 
be  Inconsistent  with  the  Hunt.  Carnall,  Uarr, 
Allts.  and  Crlse  Cases.  Held  that  both  writs 
Bboald  be  refused,  bat  that  a  certiorari  would 
Issue  to  the  circuit  court  in  a  proper  case  made. 

An  application  for  mandamus  was  orlglnallf 
to  tbe  supreme  court  In  Bm  parte  Crlse,  IS  Ark. 
193,  because  there  was  then  no  judge  of  tbe 
drenlt  court.  It  was  denied  for  not  stating 
certain  facts  after  tbe  circuit  Judge  had  been 
commissioned  and  qnaltfied.  The  petitioner 
aongbt  to  renew  his  application,  and  to  amend 
hfs  petition  wherein  It  bad  been  held  to  be  de- 
f^lve.  The  supreme  conrt  said  :  It  was  "the 
duty  of  this  court  so  to  exert  Its  revisory  pow- 
er of  SDperlQtcQdlng  control  as  to  condict  with 
Its  ordinary  appellate  power  as  regulated  bj 
law  as  little  as  maj  be  practicably  conslstsnt 
witb  the  stern  demands  of  Justice  in  prevention 
of  irreparable  mischief."  l%e  court  cites  the 
Camall  and  Allls  Cases. 

In  X8U8  a  new  eonstltntlon  was  adopted. 
Up  to  thst  time  the  rule  had  continued  as 
stated  In  the  eases  last  referred  to.  Thereafter 
in  the  case  of  Price  v.  Page,  26  Ark.  527,  tbe 
Judge  delivering  the  opinion  of  tbe  majority  of 
the  court,  after  taking  a  good-slsed  wbaci:  at 
Jaallce  Scott,  said:  "Under  the  Constltutloa 
of  1836  the  circuit  court  was  a  creature  of  the 
Constitution,  .  .  .  and  that  under  the  Con- 
stitution of  ises  it  Is  a  mere  creature  of  the 
l«w.  Its  Jurisdiction  Is  now  regulated  b;  tbe 
will  of  the  legislature."  The  court  said  far- 
ther: "Notwithstanding  all  this.  If  there  had 
aot  been  a  radical  change  in  the  Judiciary  clause 
«f  the  CoDstltntlon  of  1S66  we  would  have 
deemed  It  to  have  been  our  duty  to  have  sus- 
tained the  decision  In  E»  parte  Allls,  even 
against  tbe  Judgment  of  a  portion  of  the 
beach."  Distinguishing  Jones  v.  Little  Bock, 
IS  Ark.  284, — then  recently  decided, — tbe  court 
stated  that  the  application  In  that  case  was 
for  an  Injacctlon,  and  that  the  authorities  there 
cited  anJ  approved  (Carnall  v.  Crawford  Coun- 
ty, 11  Ark.  604,  and  kindred  cases)  were  only 
approved  so  far  as  they  referred  to.  and  were 
applicable  to,  the  question  then  before  the  court, 
and  called  attention  to  the  fact  that  at  the 
saoie  term,  In  the  case  of  Jones  v.  Little  Bock, 
which  was  an  application  for  a  mandamus,  the 
conrt  assnned  Jurisdiction,  and  disposed  of  tbe 
cose  on  its  merita  (If  this  Is  a  reference  to 
Jones  V.  Little  Rock,  26  Ark.  801,  where  ths 
eonrt  exerclred  Its  sppellate  Jurisdiction  pure- 
ly, Its  application  Is  too  refined  to  be  clear  ^o 
ordinary  neatal  vision.)  '  The  court  also  de- 
cided that,  inasmuch  as  the  woMs  of  the  Con* 
UL.B.A. 


stltutl<n  of  1886,  whldi  limited  tbe  supreme 

conrt  to  appellate  Jurisdiction  only,  were  left 
out  of,  and  tbe  power  to  grant  tbe  enumerated 
writs  retained  In,  tbe  Constitution  of  1868, 
there  was  an  object  In  doing  so,  and  that  that 
object  was  th«t  the  supreme  court  should  exer- 
cise original  Jurisdiction  as  to  those  writs. 

This  decision  was  made  by  a  bare  majority. 
Judge  Harrison,  writing  a  strong  dissent,  citing 
and  claiming  that  the  court  should  follow  Car- 
nail  V.  Crawford  County,  11  Ark.  604,  and  Sm 
parte  Allls,  12  Ark.  101,  and  stating  that  the 
court  since  tbe  adoption  of  the  Constltutloa  of 
1868  bad  approved  those  decisions  In  Jones  v. 
Little  Rock,  25  Ark.  284,  then  recently  decided. 

Hudson  v.  Jefferson  County  Ct.  28  Ark.  369. 
cites  with  approval  Price  v.  Page,  25  Ark.  527. 

In  1874  a  new  crastltntion  was  adopted 
which  substantially  abrogated  the  provisions  of 
that  of  1868,  and  restored  those  of  that  of 
1836. 

In  Baxter  v.  Brook%  29  Ark.  173,  a  cose 
which  arose  under  tbe  Constitution  of  1868,  but 
decided  after  that  of  1874  was  In  force,  the 
three  Constitutions  and  tbe  various  decisions 
under  them  were  discussed  and  considered.  It 
was  a  certiorari  to  the  circuit  court  to  review 
Its  proceedings  in  overruling  a  demurrer  to  the 
complaint  on  tbe  ground  that  the  circuit  court 
had  no  Jurisdiction  ot  tbe  subject-matter  in  an 
action  brought  by  Brooks  against  Baxter  to  oust 
tbe  latter  from  the  office  of  governor  and  In 
rendering  a  Judgment  of  ouster  and  for  n  sum 
ot  money.  The  court.  In  awarding  tbe  writ  and 
In  doing  so  asserting  that  It  exercised  the  pow- 
er of  superintending  control,  after  considering 
the  Woods,  Anthony.  Camall,  Marr,  and  Allls 
Cases,  and  Price  v.  Psge,  and  Jones  v.  Little 
Rock,  referred  to.  and  Em  parte  Crlse,  16  Ark. 
105,  and  Ea  parte  Good,  10  Ark.  411.  most  of 
which  arose  under  tbe  Constitution  of  1836, 
said :  "The  decision  under  the  Constitution 
of  1868  first  followed  these  <see  Jones  v.  Little 
Bock,  25  Ark.  284),  and  afterwards,  in  tbe  case 
of  Price  V.  Page.  25  Ark.  527,  It  was  held  that 
the  Constitution  of  1636  and  that  of  18G8  were 
different  In  this, — that  that  of  1836  prohibited 
all  original  Jurisdiction  In  this  court,  while  that 
ol  1868  did  not,  and  therefore  this  court  could 
take  original  Jurisdiction  whenever  the  writs 
named  were  the  apprt^rlate  legal  remedy. 
But  upon  this  question  of  supralntendlng  con- 
trol there  has  never  been  any  difference  in  the 
construction  of  the  two  Constitutions." 

To  ascertain  the  correctness  ot  tbe  foregoing 
statement  the  profession  Is  reCerred  to  Webb  v 
Hanger.  1  Ark.  121,  and  eases  before  mmttlonsd, 
which  followed  it  ,|or 
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gating  said  aeootmt  in  oonnection  with  the 
orders  made  and  direetfons  given  from  time 
to  time  1^  respondent  as  of  said  court 

in  reference  to  the  administration  of  the 
said  estate,  respondent  concluded  that  the 
same  was  a  full  and  sufficient  account,  and 
that  the  objections  thereto  should  be  over- 
ruled, and  on  the  forenoon  of  May  9,  1899, 
he  so  informed  Mr.  E.  H.  Bottum,  one  of  the 
attorneys  {or  the  said  assignee,  and  directed 
him  to  prepare  an  order  to  tiiat  effect.  On 
the  aftenuxm  of  the  same  day,  Mr.  K.  H. 
Bottum  presented  to  respondent  an  order  al- 
lowing and  confirming  said  account  as  a  full 
accounting  on  the  part  of  the  assignee  for  all 
his  actions  prior  to  the  1st  day  of  July,  1898, 
reserving  the  question  of  allowance  of  com- 
pensation to  tho  assignee  until  the  final  set- 
tlement of  the  trust  Said  order  being  in 
accordance  with  the  judgment  of  the  respond- 


mtf  he  signed  the  same  oonsiderlng;  fliat  Um 
same  fully  disposed  of  all  the  matters  mb- 
mitted  on  August  10, 1898,  including  the  mo- 
tion of  said  Wittig  Plumbing  Company  to 
make  said  report  more  definite  and  certain. 

"It  is  true  that  the  undersigned,  on  June 
9,  1899,  as  judge  of  said  court,  made  and  en- 
tered an  order  setting  aside  a  certain  order 
made  by  Frederidc.  Scheiber,  court  otnumis- 
sioner,  for  a  certain  examinati<»  at  the  ex- 
pense of  the  estate;  and  also  that  he  denied 
a{>plication  for  an  order  for  a  general  ex- 
amination of  «  like  diaracter,  at  the  expense 
of  the  estate,  upon  the  petition  of  a  number 
of  creditors  by  M.  M.  Riley  and  Mock  k  Wit- 
tig,  their  attorneys,  verified  May  18,  1800. 
It  is  not  true  that  the  respondent  has  re- 
fused to  allow  the  oreditors  of  said  bank  an 
opportunity  to  examine  under  oath  the  as- 
signee of  said  bank  concerning  his  adminis- 


wblcb  It  was  decided,  among  other  things,  tbat 
the  snpieme  court  had  tbe  same  power  of  snper- 
Intendlng  eontrol  orer  the  eonn^  conrt  and 
Justices  of  the  peace  as  the  drenlt  court,  and 
tbat,  should  tbe  part;  sggrleved  prefer  tbe  su- 
preme court  and  present  bis  ease  before  it.  It 
would  become  Its  dutr  to  award  blm  the  writ 
It  be  was  legally  entitled  to  it,  and  to  Ba  parte 
Marr,  12  Ark.  84,  and  the  eaass  also  n»ntloned 
wblch  followed  It,  In  which  a  diametrically  op- 
posite doiitrlne  Is  asserted. 

Id  Ex  parte  Snoddy,  44  Arfe.  221,  tbe  conrt 
In  dMiflng  an  application  for  a  mandamns  to 
compel  tbe  clerk  of  tbe  circuit  court  to  effect  a 
ebonge  of  venue  ordered  by  tbe  latter  court  aft- 
er refusal  on  tbe  part  of  tbe  clerk  to  do  so  on 
the  ground  tbat  it  conld  not,  in  tbe  exercise  of 
superintending  control,  direct  the  action  of  an 
offlcer  of  another  court,  said :  "All  courts,  and 
eqieclaily  the  superior  courts  at  or^nal  ]nrls- 
dletlon,  have  within  tbeir  proper  spheres  the 
original  control  of  the  opentlon.  of  their  pro- 
ceedings and  tbe  discipline  of  tbeir  recasaut  of- 
flcera  subject  to  correction  for  error  or  abuse  of 
discietloo.  and  subject  to  be  set  In  motion 
wboi,  having  no  diseretkm  ai  to  aeting,  th^ 
refuse  to  act  This  la  said  In  reference  to  so- 
perlntendlng  eontrol.  In  aid  of  appellate  pro- 
ceedings we  may  send  writs  of  certiorari  and 
habeaa  corpus  to  officers  and  Individuals;  but 
oor  superintending  eontrol  nmst  be  directed  to 
the  courts  themselves."  This  case,  decided  aft- 
er the  Constitution  of  1ST4,  which  restored  the 
provisions  of  that  of  1886,  would  seem  to  be 
contrary  to  tbe  provltfons  <tf  tbe  latter  as  in- 
terpreted hi  Canull  v.  Crawford  Coantj,  11 
Ark.  604,  and  Ba  parte  AIIls,  12  Art.  101,  to 
the  effect  that  the  powers  of  the  supreme  eoart 
are  to  be  exerted  by  means  of  process  affect- 
ing and  running  to  cases  and  parties  as  well  as 
to  courts  and  ofBcers. 

1*0  sum  up  what  may  seem  too  long  a  dis- 
sertation on  tbe  rule  In  Arkansas : — It  would 
•ecm  that  if.  as  stated  In  Price  v.  Page,  26  Ark. 
527,  that  but  for  the  Interposition  of  the  Con- 
stitution of  1868  tbe  doctrine  laid  down  In  Car- 
nall  V.  Crawford  County,  11  Ark.  604 ;  Ba  parte 
Harr,  12  Ark.  84 ;  and  £a  parte  AIIIs.  12  Ark. 
101,  would  prevail;  and  If  as  stated  In  Baxter 
V.  Brooks,  29  Ark.  ITS,  tbe  Constitution  of  1874 
has  virtually  restored  the  Constitution  of 
1886. — that  those  doctrines  again  prevail,  and 
are  the  rule  In  Arkansas,  and  are  substantially : 

1.  That  superintending  control  may  be  ex- 
erted by  writs  and  process  affecting  and  mn- 
ning  to  cases  and  parties  litigant,  as  well  as  to 
courts  and  their  incumbents; 

3.  That  the  Mipreme  eout  has  a»  anthorltr 
«1L.B.  A. 


to  issns  the  enumerated  and  other  writs  in  the 
exercise  of  original  jurisdiction,  but  only  In  aid 
of  Its  appellate  Jurisdiction,  and  In  the  exerdse 
of  superintending  control. 

8.  That  tbe  supreme  conrt  not  only  wUI  not 
exercise  superintending  control  over  a  tribunal 
Inferior  to  tbe  circuit  court  until  the  applica- 
tion therefor  has  shown  that  the  latter  court 
Is  Incompetent  to  act  In  tbe  premises,  either  In 
consequence  of  some  Inherent  defect  In  the 
tribunal,  or  of  some  incompetency  of  its  lncam< 
bent,  but  that  it  Is  under  an  Imiriled  and  con- 
stitutional Inhibition  not  to  do  so. 

It  Is  believed  tbat  tbe  first  of  tbe  forcing 
proposltlwis  Is  not  acquiesced  In  by  the  ulti- 
mate courts  of  all  of  the  states ;  that  the  sec- 
ond Is  denied  m  all  except' Alabama  and  Arkan- 
sas; and  tbat  the  third  is  generally  aecqted 
as  correct. 

The  drenlt  eoort.  or  a  jndge  thereof  who 
obstinately  reCnses  to  perfWm  any  of  the  duties 
required  of  him  by  law,  may  be  compelled  there- 
to by  mandamus  from  the  supreme  conrt  In  the 
exercise  of  Its  constitutional  control  over  la- 
terlor  tribunals.  Mm  parte  Tiapnall,  t  Art.  9, 
42  Am.  Dee.  676;  Bm  part*  Allston,  IT  Ark. 
580. 

Where  no  appeal  lies  from  the  county  court 
to  the  circuit  court  an  order  of  tbe  latter  dis- 
missing tbe  cause  will  be  affirmed.  Certiorari 
is  the  proper  remedy.   Ba  parte  Conch,  14 

Ark.  887. 

The  supreme  court  granted  a  habeas  corpus 
because  there  was  no  subordinate  tribunal  com- 
petent to  give  the  relief  soo^t,  'and  withont 
the  Interpodtlon  ot  the  Mort  In  the  exercise 
of  its  constitutional  powers  of  superiatendinf 
eontrol  there  would  be  a  failure  of  jnstica.  Ba 
parte  Boblns,  15  Ark.  403. 

Where  prooecdings  In  the  county  conrt  to  es- 
tablish a  terry  are  erroneous,  the  proper  method 
of  procedure  Is  to  put  on  record  by  bill  of  ex- 
ceptions suffleieut  of  tb«  evidence  to  show  th« 
errors  eomplalned  of,  and  then  Invoke  the  ap- 
pellate JurMietlen  of  the  drenlt  court  by  writ 
of  certiorari  according  to  the  doctrine  laid  down 
In  the  Conch  and  Camall  Cases.  Lindsay  v. 
LIndley,  20  Ark.  678. 

An  application  made  to  the  supreme  eoart  for 
a  certiorari  to  a  Justice  of  tbe  peace  because  tbe 
circuit  Judge  was  aVln  to  tbe  petitioner  was  de- 
nied because:  (1)  The  degree  of  relation  was 
not  shown ;  and,  (2)  it  appeared  that  the  Jus- 
tice bad  Jurisdiction.  Km  parte  Allston*  17 
Art.  680. 

Until  the  legislature  testrieU  It,  the  drenlt 
court  Is  clothed  with  all  powers  1^4^|LJWn  eoa- 

Digiiized  by  VjOOQlC 


Mat. 


Btati  «  nf.  FooBTH  National  Bank  t.  JomiBON. 


48 


trmtioa  u  audi  Mslgnee,  and  to  allow  op- 
portunity for  filing  objeotMHU  by  creditors 
to  the  aw%nee*8  acooimt  filed  on  the  Ist  day 
of  July,  1808,  and  a  hearing  on  audi  objec- 
tions. All  oreditors  were  duly  notified  of 
the  filing  ol  aaid  account,  and  of  the  appli- 
cation for  the  confirmation  thereof,  to  be 
heard  on  the  10th  day  of  August,  1898,  and 
thm  had  full  opportututy  of  filing  objec- 
tions thereto,  and  being  beard  upon  the  same. 
All  the  objections  filed  related  wholly  to  the 
aufficieney  in  form  of  said  account,  and  no 
^ncBtSons  d  fact  were  raised  thereon.  No 
application,  of  any  kind  was  made  for  Uie 
«zainiiiatioB  of  the  assignee,  or  taking  of 
testimony  upon  said  account,  iintil  after  the 
same  had  been  confirAied,  aa  hereinbefore 
•tated.  The  orders  then  asked  for  were  not 
based  upon  any  objections  to  any  particular 
pmiions  of  said  account,  or  any  particular 


acts  of  the  assignee,  but  adced  the  oourt  to 
authorize  a  general  examination  of  the  as- 
signee and  other  parties,  at  the  expense  <^ 
the  estate,  as  to  ail  transactions  during  the 
whole  period  of  the  six-years  administration, 
very  many  of  which  transactions  had  been 
had  and  had  taken  place  under  the  orders 
and  express  directions  of  the  court,  and 
which  remained  of  record.  A  general  exam- 
ination, so  conducted  before  a  court  commis- 
sioner, would  necessarily  consume  a  great 
deal  of  time,  be  oumbersoiii^  and  involra 
very  great  expose. 

"It  has  been  represented  to  the  respondent, 
and  it  has  not  been  denied,  that  all  the  cred- 
itors and  their  attorneys  have  had  free  ac- 
cess at  all  times  to  all  the  books  of  the  bank 
and  the  books  kept  by  the  assignee;  that  it 
is,  in  the  judgment  of  this  respondent,  im- 
practicable in  a  business  of  so  large  an  ex- 


Cerrcd  apoo  It  by  the  Constitution  of  1886. 
Mord  T.  Ollbreath,  27  Ark.  675. 

(Does  not  this  militate  against  the  statement 
^  McClore,  3.,  In  Price  t.  l^ace,  25  AA.  5277) 

A  certiorari  was  Issued  to  test  the  lecalitj 
«C  a  tax  ISTT.  An  objection  was  made:  (1) 
That  the  court  had  no  Jurisdiction  to  Issue, 
taosr.  ud  determine  the  writ;  (2)  tbat  the 
plaintiffs  have  a  remedr  by  appeal ;  (3)  the 
«lrenit  court  has  sole  and  exdasive  Jurisdiction 
to  sttperrlse  and  control  the  Judgment  of  the 
«oantj  court,  and  the  snpraae  courts  bare 
■uma  natU  thera  bas  bsen  an  ajwUeaUon  to,  and 
ctfosal  to  act  br.  said  court.  The  first  and 
third  obJectlonB  were  oTermled  on  the  author- 
ity of  Price  T.  Pi«^  25  Ark.  S27.  Hudson  t. 
Jefferson  County  Ct.  28  Ark.  859. 

The  circuit  court  bad  Issued  a  certiorari  to 
the  county  court  to  icTlew  the  action  of  the 
tatter  in  issuing  connty  bonds.  The  sapreme 
«ourt  held  that  the  circuit  court  had  Jurisdic- 
tion to  issue  its  certlora.ri  by  virtue  of  Its  su- 
perintending control  granted  It  by  the  CcHtstltn- 
tioo.  This  decision  would  seem  to  have  been 
■Bade  ooder  the  Constitution  ta  1874.  McKay 
Jonei^  80  Ark.  148. 

A  petition  had  been  made  to  the  county  court 
<M  Um  ranoval  of  the  county  seat.  The  dr^ 
«alt  court  had  Issued  a  certlomrl  to  bring  before 
it  the  order  of  the  county  court  and  the  returns 
4if  ths  eleetton  held  by  virtue  of  the  order.  The 
relators  herein  on>oaed  the  application  for  want 
of  JnrisdlctJ(Hi  of  the  circuit  Judge  over  the 
aabjeet-nuitter.  The  circuit  court  stayed  the 
proceedings  of  the  county  court  with  a  super* 
■edeas,  and  this  was  an  awlleatlon  for  a  pro- 
hibition nstralnlng  the  cirenit  court  fran  pro- 
■eeedlng  on  the  certiorari.  Prohibition  was 
made  peremptory,  and  the  supersedeas  vacated 
■on  the  ground  that  the  county  court  had  exdu- 
«lTC  original  jarlsdletlon  of  ths  subjeetmatter. 
■maA  In  such  esss  the  superintending  control  of 
-the  drcDit  eourt  over  the  county  court  did  not 
-obtain.    KuBSell  v.  Jacoway,  SS  Ark.  191. 

The  drenit  court  issued  a  mandamus  com- 
manding s  sheriff  to  seoept  In  payment  of  an 
-ezecQtlou  upon  a  Judgment  In  favor  of  the 
-county  certain  county  script.  The  sheriff  ap- 
-pealed,  and  the  supreme  court  reversed  the  Judg- 
ment and  remanded  the  cause,  and  instmetad 
tlie  drenit  court  to  dismiss  the  pstltion  for 
-want  of  Jarlsdletlon.  HInkle  v.  Ball.  84  Ark. 
177. 

The  petitlMier  was  defendant  In  an  action  In 
the  drenit  court  in  which  Judgment  bad  been 
rSDdered  against  her.  She  had  prayed  an  ap- 
peal In  tiM  dreutt  emiit,  which  the  latter  liad 
vefuaed.  The  eourt.  In  awarding  a  parsmptorr 
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writ  of  mandamua  said :  "This  court  has  the 
gttietal  superlntMidlng  control  over  all  Inferior 
courts  of  law  or  equity  In  aid  of  which  It  can 
issue,  hear,  and  determine  writs  of  mandamus." 
HeCreary  v.  Rogers,  85  Ark.  298. 

In  an  ai^llcation  for  a  mandamus  to  compel 
tho  chancery  oourt  to  award  an  interlocutory 
Injunction  under  the  «eclai  act  of  March  28, 
1881,  providing  that  when  an  application  for 
an  Injunction  Is  refused  the  chanc^lor  or 
court  shall  certify  siich  refusal  to  the  supreme 
court,  and  if,  upon  examination,  the  supreme 
court  should  be  satisfied  that  the  injunction 
should  issue,  K  should  award  a  nandamoa  to 
the  Judge,  diaacellor,  or  Inferior  court  to  grant 
It,  the  writ  was  denied.  Bm  part*  Batearilla 
*  B.  B.  Co.  80  Ark.  82. 

The  petitioner  had  been  Indicted  for  the 
crime  of  murder  In  the  drenit  court.  He  ap- 
plied to  the  circuit  Judge  for  ball,  which  was 
refused.  He  then  applied  to  the  supreme  court 
for  a  certiorari  to  bring  up  the  transcript  to 
the  circuit  court  that  the  order  of  the  clscult 
Judge  refusing  ball  udght  be  renewed.  Tlia 
court  held  that,  in  the  exerdse  of  Its  constitu- 
tional power  of  superintending  control  over  an 
Inferior  tribunal  It  could  review  on  certiorari 
the  decision  of  the  drenit  eourt  refusing  balL 
Certiorari  was  Issued.  Mm  parte  Harbour,  88 
Ark.  126. 

The  record  e<  allowaaes  in  ths  probate  court 
against  the  estate  of  wbldi  Wylda  was  adminis- 
trator In  favor  of  Basklns  was  removed  by  certi- 
orari Into  the  circuit  court,  and  the  Judgment 
of  allowance  quashed,  and  tlie  claimant  ap- 
pealed to  this  court.  The  court  held  that  certio- 
rari could  not  be  used  by  the  circuit  eourt  un- 
der their  appellate  power  and  superintending 
ctHitrol  for  the  men  correctlm  of  errors  there- 
in as  a  substitute  for  appeal ;  but  when  It  ap- 
pears from  the  face  <rf  the  record  at  the  inferior 
court  tltat  it  has  no  Jurisdiction  of  the  subject- 
matter  or  the  person.  Its  Judgment  may  be 
quashed  on  certiorari  tiy  the  circuit  court.  The 
Judgment  of  the  circuit  eourt  quashing  the  Judg- 
ment of  alhmmnce  of  the  probate  court  was  af- 
flrmsd.    BaAloB  v.  Wylds,  S9  Ark.  847. 

An  application  was  made  for  a  certiorari  to 
the  chancery  court  to  quash  an  order  revising 
an  injunction  pending  an  appeal  from  an  or- 
der of  the  diaacery  court  dissolving  the  in- 
junction and  dismissing  the  complaint  tor  want 
of  equity.  Certiorari  was  dismissed.  Payne 
V.  McCabe,  87  Ark.  318. 

A  writ  of  mandamus  was  refused  to  compel 
ths  dianeery  court  to  cauae  Its  eletk  to  do  a 
certain  ministerial  act  on  the  grwud  that  la 
sodi  eaas  it  wag  oanaesMaty, 
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tent  M  tbat  of  the  Plftnldttton  Bank  and  its 
aaaigneeship,  to  render  aa  account  so  com- 
plete and  in  detail  that  it  will  not  raqaira 
reference,  more  or  less,  to  the  books  of  the 
bank  for  explanation;  that  it  would  be  a 
very  great  abuse  to  allow  all  the  transaC' 
tioos  of  the  assignee,  frwn  the  beginning  of 
his  trust,  to  be  gone  into  and  investigated 
in  the  form  of  testimony,  involving,  at  the 
expense  of  the  estate,  a  Tery  great  outlay 
without  compensatory  benefit.  Creditors 
should  anil  themselmt  of  their  opportunity 
to  exmmine  the  books  of  the  assignee,  am 
thereupon  present  to  the  court  speeifle  objee- 
tions  or  points  upon  whldi  investigi^ni  it 
desired  or  sought,  giving  the  court  an  oppor- 
tunity to  determine  if  any,  aod  what  form  of, 
examination  is  required. 

"The  applications  have  been  made  under  { 
16836  of  the  Eevised  Statutes,  providing  for 


the  inspection  of  the  botdcs  of  the  asngnor^ 
and  for  his  examination.  No  proper  ease  for 
•ucb  an  examination  has,  in  the  judgment  of 
the  respondent,  been  shown,  nor  do*  the  eir* 
cumstauees  of  the  Plankioton  Bank,  as  they 
are  known  to  respondent  from  the  course  <MF 
tbe  administration  of  the  aseigneeship  under 
his  supervision,  call  for  such  an  examination. 
Said  bank  has  practi«aJly  ceased  to  exist 
from  the  making  of  said  assignment.  There 
is  no  claim  or  pretense  thai  it  has  withheld 
from  the  assignee  any  <tf  its  aaaets,  or  any  of 
its  books  or  papers,  or  has  had  any  dealings 
with  the  same  subsequent  to  that  time. 

"The  indebtedness  of  said  assignor,  as  to 
which  examination  is  asked  for,  has  long 
since  become  rea  judicata  under  the  opera- 
tion of  Rev.  Stat.  K  ISSB,  1700.  No  sub- 
ject-matter as  to  the  property  of  the  as- 
signor for  which  inquiry  of  the  as^gnor  is 


lies  In  a  ease  of  neceairttjr.  Bashsm  t.  Carroll, 
44  Ark.  284. 

Upon  ft  certiorari  to  the  circuit  court  to  re> 
view  Its  Rctlon  In  habeas  corpus  proceedlnKS, 
It  was  held  that  to  review  the  action  of  the 
drcalt  court  It  would  be  necessarr  to  consider 
the  admlsslbliitr  and  competency  of  evidence 
to  be  Introduced  on  tbe  trial  of  the  relator  for 
an  offenu  :  that  this  could  not  bs  done  on  a  re- 
view of  the  habeas  corpus;  and  petition  was 
denied.  There  Is  no  mention  of  superintending 
control,  am  parte  Perdue,  S8  AA.  28S,  24  S. 
W.  428. 
Colorado. 

"The  supreme  conrt,  except  as  otherwise  pro- 
vided In  this  Constitution,  shall  have  appellate 
Jnrlsdtction  Mkly,  which  Aall  be  coextensive 
with  (he  state,  and  shall  have  a  general  super- 
intending control  over  all  Inferior  courts,  under 
■Ddi  regulations  and  llmltatloDS  ss  may  be  pre- 
scribed by  law."    Colo.  Const,  art.  6,  |  2. 

"It  shall  have  power  to  Issue  writs  of  habeas 
corpus,  mandamus,  quo  warranto,  certiorari. 
Injunction,  and  other  original  and  remedial 
writs,  with  authority  to  hear  and  determine  the 
■ime."    Id.  I  8. 

"Tbe  district  courts  aball  have  original  Ju- 
risdiction of  all  causes,  both  at  law  and  In 
equity,  and  such  appellate  Jurisdiction  as  may 
be  conferred  by  Isw.  They  shall  have  original 
JurlsdlctloD  to  determine  all  controversies  upon 
relation  of  any  person  on  behalf  of  the  people, 
cancernlng  the  rights,  duties,  and  liabilities  of 
railroad,  telegraph,  or  toll-road  eom^nles  or 
corporations."    Id.  I  11. 

Tbe  statutes  seem  to  confer  no  other  or  dlff^ 
«nt  Jurisdiction  on  either  court. 

An  application  was  made  for  a  mandamus  to 
compel  tbe  respondent.  Judge  of  tbe  Judicial 
district,  to  recognize  one  Green  as  prosecuting 
attorney  of  that  district.  Qreen  had  been 
elected  in  September,  1870,  prosecuting  attor- 
ney of  tbe  third  district  at  the  December  term. 
The  respondent  then  presiding  as  Judge  refused 
to  recognize  Oreen  because  be  was  not  an  at- 
torney of  the  conrt.  It  was  admitted  that  at 
the  date  of  the  election  Green  was  not  a  licensed 
attorney.  The  proceeding  was  against  the  chief 
Justice  of  tbe  supreme  court,  and  the  other  two 
Judges  were  oot  agreed  upon  the  principal  point, 
and  therefore  the  writ  was  denied.  Both  the 
latter  Judges  delivered  oplniooe,  Belford  op- 
posed to  the  granting  of  tbe  writ  and  Wells  In 
favor  of  It.  Wells  at  the  opening  of  his  opin- 
ion soys:  "Although  I  at  Srst  doubted,  I  am 
now  satisfied  that  the  court  has  Jurisdiction  to 
enteitala  this  application ;  the  court  to  whldi 
the  writ  was  prayed  is  within  the  lopemsory 
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Jurisdiction  of  this  conrt ;  the  dnty  sought  tO' 
be  enforced  Is  of  public  concern,  and  Is  not  Judi- 
cial In  Its  nsturev  nor  one  abont  which  that 
court  Is  called  upon  to  exercise  s  discretion." 
Uts  opinion  concludes  as  follows:  "I  am  of 
opinion  that  Ur.  Qreen  was  unlawfully  ex- 
cluded from  the  office  of  district  attorney,  and 
that  a  peremptory  maodamns  ought  to  Issue 
according  to  the  prayer  of  the  relator."  Peo- 
ple eir  reJ.  Baxter  v.  Hallett,  1  Coio.  852. 

The  petitioners  were  members  of  the  city 
council  of  Leadvllle.  They  had  preferred 
charges  as  sucb  against  the  dty  solicitor,  and 
were  proceeding  to  consider  the  same.  Thqr 
were  acting  In  the  manner  provided  by  ordi- 
nance, and  the  ordinance  was  passed  in  accord- 
ance with  law.  The  district  Judge  upon  peti- 
tion granted  an  order  commanding  the  mem- 
bers of  the  dty  eonnell  to  show  cause  wby  • 
writ  of  prohibition  should  not  Issue,  and  direct- 
ing that  further  proceedings  by  them  be  stayed 
nntll  the  hearing  thereof.  The  examinatioD  of 
charges  preferred  against  the  solicitor,  finding 
bim  guilty  of  malfeasance  in  ofBce  and  remov- 
ing him  therefrom,  by  the  city  council,  was  not 
tbe  exercise  of  Judiclsl  power.  Tbe  court  be- 
low had  token  Jurisdiction  of  the  contempt  case, 
tried  the  petitioners  and  adjudged  them  guilty 
ot  contempt,  had  deferred  sentence,  but  tbreat- 
ened  to  pronounce  it.  The  supreme  court  held 
that  the  district  court  had  no  Jurisdiction,  eith- 
er to  Issue  the  original  order,  or  to  punish  tbe 
petitioners  for  contempt,  and  granted  a  writ 
of  prohibition.  People  em  rel.  Dougan  T.  Lake 
County  DIst.  Ct.  6  Colo.  634. 

Tbe  court  aft«-  adopting  what  tt  claims  was 
decided  In  Vail  v.  Dinning,  44  Uo.  214,  and  Sm 
parte  Allis,  12  Ark.  116,  that  the  expression 
"and  other  original  and  remedial  writs"  should 
be  construed  to  ntean  writs  of  like  nature,  and 
holding  that  the  power  to  Issue  the  writs  men- 
tioned In  I  8  was  not  conferred  solely  to  pro- 
mote the  efllcient  exercise  of  the  authority  given 
In  tbe  preceding  section :  that  these  writs  were 
only  to  he  used  In  aid  of  the  appellate  jnrlsdlc- 
tlon  or  in  effectuating  the  general  superintend- 
ing control  over  Inferior  courts, — held  Curtiier 
that  the  declaration  In  |  2,  "except  as  other- 
wise provided  in  this  Constitution,"  implies  tbe 
conferring  of  some  Independent  original  Jaris- 
dtctton;  that  at  least  two  of  the  writs  desig- 
nated in  i  8  cannot  be  used  In  aid  of  appellate 
Jurisdiction,  nor  are  they  appropriate  to  the 
exercise  of  a  superintending  control  over  In- 
ferior courts;  that  tbe  appellate  Jorisdictloik 
and  superintending  control,  each  witboat  anr 
express  provision  on  the  nbjeet^carrles  with  Ik. 
aatherity  to  Issue  oil  wiiu 
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desired  Is  mentlone^f  nor  is  the  officer  of  the 
usignor  named  who  hu,  or  ia  eupposed  to 
h«Te,  iaforinetioit  ooncenung  the  Bame.  Ap- 
plication for  sach  examinatioQ  b^ng  firat 
made  six  years  after  the  date  of  the  aaaign- 
ment,  it  is  due  that  a  reaeonable  necessity 
tbcreior  efaould  be  shown,  and  reasonable 
limita  prescribed. 

"In  answer  to  the  speciflo  commands  con- 
tained in  said  alternative  writ,  this  respond- 
«nt  respectfully  informs  this  court  that  he 
has  not  complied  with  the  same,  and,  show- 
ing eauae  for  auch  nonoomplianee,  answers 
the  several  commands  aa  follows :  First. 
The  command  *to  allow  the  creditors  of  the 
Plankinton  Uank,  through  or  by  their  duly- 
authorized  attorneys,  to  fully  examine,  under 
«ath,  before  such  court,  William  Plankinton, 
as  assignee  of  such  bank,  concerning  his  ad- 
ministration as  such  assignee.'  Bespondent 


has  omitted  to  oomply  with  sneh  eommand 
for  the  reason  that  no  proper  foundatims 
for  such  an  «camination  have  been  laid,  as 
hereinbefore  stated,  and  that  said  account 
stands  confirmed  by  the  order  of  this  court. 
Second.  The  command  'to  take  and  consider 
all  proper  eridenoe  offered  r^^ding  such  ob- 
jecUone.'  Respondent  has  omitted  to  com- 
ply with  this  command  for  the  reason  that 
no  objections  were  filed  which  required  the 
takii^  of  testimony,  and  no  proper  founda- 
ti<m  is  laid  therefor,  and  that  said  account 
stands  oouflzmed  by  the  order  of  this  court. 
Third.  The  command  'to  allow  such  credi> 
tors,  by  their  duly-authorized  attorneys,  to 
inspect  the  books  of  the  assignor.'  Respond- 
ent has  omitted  to  make  any  order  in  this  re- 
spect for  the  reason  that  none  ia  required. 
All  the  books  and  papers  of  the  assignor 
were  delivered  to  the  assignee  at  the  time  ol 


oected  with  the  proper  performance  of  the  da- 
tlcs  Impoaed ;  and  finallj  held  that  the  writs 
msDtlooed  Id  the  eoDStltntloual  provision,  |  8, 
were  lotcnded  to  famlsb  the  sapremc  eoort  wUb 
•a  equipment  powerful  for  the  protection  of 
tile  BOTerelgn  rigbta  and  Interests  of  the  state 
•t  large,  and  bence  possess  a  leading  preroga- 
tive feature.  The  eonrt  said  further:  "Ws 
are  elearly  of  the  (pinion  that  original  Jurisdic- 
tion should  be  here  entertained  onlj  In  cases 
Involving  qnestlons  publM  furiM,  and  that  the 
write  from  this  court  Aould  In  general  be  put 
J  to  preragatlve  uses."  Wheeler  t.  Northern 
Colorado  Irrlg.  Co.  9  Colo.  24S.  11  Pae.  108. 

"The  'aupuintendlng  control'  given  hj  the 
coostltational  provision  .  .  ,  refers  pri- 
marily to  courts,  not  to  parties  or  cases.  Its 
purpose  is  to  keep  tbe  coarts  theinaetves  witb- 
iB  bounda  and  to  insure  the  harmonious  work- 
ing of  oar  Judicial  system.  It  was  not  designed 
to  aemre  tbe  review  ot  Judgments  in  connec- 
tion with  ordinary  appellate  jurisdiction ;  and. 
In  so  far  as  the  rigbu  of  suitors  in  particular 
«auses  may  be  affectedi  tbe  effect  is  incidental 
pately.  To  say  tbat  the  'laperlntendlDg  con- 
trol' was  intended  to  laelnde  ordinary  appellate 
power  Is  to  render  tbe  iwecedlng  elanses  saper- 
Anous  in  eo  tar  as  they  coostltnte  a  grant  of 
•acta  power."  People  V.  Biehnond,  Id  Colo. 
374,  20  Pae.  92». 

One  Ksnfmao,  a  defendant  la  an  ezecatim. 
had  been  arrested  and  ecmflned  In  the  Jail,  and 
thereafter  had  filed  his  petition  In  the  district 
court  for  a  writ  of  habeas  corpus  alleging  that 
he  was  unlawfully  detained  by  the  sheriff.  The 
oherlft  made  return  la  the  district  court,  by 
whldi  It  appeared  that  the  eaecotlMi  was  dnly 
lamed  by  the  county  court  upon  a  Judgment  In 
an  action  therein,  of  which  tbat  court  bad  Ju- 
risdiction, and  authority  to  Issoe  such  an  ezecn- 
tkm.  The  district  court  discharged  tbe  petl- 
tiouM',  and  entered  Judgment  against  the  re- 
spondent for  costs.  The  petitioner  in  this  pro- 
ceeding thereupon  sued  out  a  certiorari  from 
this  eonrt  to  the  district  court,  and  opon  the 
ksarlBg  tba  court  annulled  the  Judgment  of  the 
district  eoart.  and  In  doing  so  said:  "Frun 
tke  application  for  the  writ  of  habeas  corpus 
and  tbe  return  thereto  It  appeared  tbtt  peti- 
tfoner  was  restrained  of  his  liberty  under  a 
peoesss  la  proper  form  Issoed  in  a  case  where 
the  law  allows  process  for  Imprlscniment  to  Is- 
sue by  a  court  l^ally  constituted,  and  upon  a 
Judgment  valid  upon  its  face,  and  attempted 
to  be  impeached  only  by  the  averment  of  facta 
dthort  tbe  record,  and  not  cognizable  by  the 
floart  on  habeaa  eorpua  Upon  this  showing 
the  court  below  was  not  authorised  to  Interfere 
n  L.R.  A. 


with  tbe  custody  ot  petltlcmer,  and  In  discharg- 
ing bim  It  exceeded  ite  Jnrtsdletlon.'*  People  w 
rtl.  Burehlnell  v.  Arapahoe  County  DIsL  Ct.  32 
Cola  422.  4B  Fa&  402. 

Original  application  was  made  to  tbe  supreme 
court  for  a  writ  of  prohibition.  An  Indictment 
for  murder  was  pending  In  the  district  court. 
Ths  csuse  bad  be«i  set  for  trial  against  the  ob- 
Jeetloa  of  the  state:  the  district  attonwy 
moved  for  a  continuance  upon  the  ground  of 
public  excitement  at  the  place  of  trial.  The 
application  for  a  continuance  having  been  over- 
ruled tbe  state  filed  aa  apptleatlon  tor  a  change 
of  Judges;  bssing  tbis  application  upMi  the  al- 
leged prejudice  of  tbe  presiding  Judge  of  the 
district  of  wiricb  tbe  county  formed  a  part. 
This  appHcatioo  having  been  overmled  tbe  die* 
trict  attemejr  thereupon  filed  a  nojte  proecfw^ 
and  requested  tbe  court  to  dismiss  tbe  cause. 
Tbereopon  tbe  coort  refused  to  dismiss  the  pro- 
ceedings, and,  iMlng  about  te  Impanel  a  Jury 
for  tbe  trial  ot  the  defendants  upon  tbe  charge 
of  murder,  the  attorney  general  applied  to  tbe 
supreme  court  for  a  writ  of  prohibition  to  pre- 
vent the  district  court  from  proceeding.  The 
supreme  court  held  that  the  district  attorney 
Iiad  power  to  discontinue  any  criminal  cause 
without  the  consent  of  the  court,  and  that  pro- 
hibition would  lie  to  restrain  a  district  court 
from  trying  a  criminal  cause  after  the  dis- 
trict attorney  had  entered  a  nolle  pretegai 
therein,  and  a  tsnporary  writ  of  prohlbiUoa 
was  ordered  to  issue.  People  <•  rel.  Atty.  Gen. 
V.  Lake  County  Diet.  Ct  28  Colo.  466,  48  Fac. 
600. 

After  a  verdict  on  Issues  tot  the  plaintiff  la 
a  divorce  action  a  motion  was  nisdc  to  set  aside 
the  verdict,  and  for  a  new  trial.  Tbe  motion 
was  overruled,  and,  the  ease  coming  on  further 
to  be  heard,  the  Judge  rendered  a  decision  to 
tbe  ^eet  that  the  plaintiff  in  the  suit  was  en- 
titled to  a  deeree,  and  tbat  the  defendant  sbonld 
be  awarded  the  sum  of  |S,000  as  permanent 
alimony.  Plaintiff  bad  previously  been  required 
to  pay  for  the  use  of  the  defendant  tbe  sun  of 
$600  connsel  fees,  sad  also  allmcnqr  yeadenta 
lite,  first  at  970,  and  then  at  $100,  per  month. 
It  affirmatively  appeared  that  all  these  sums 
had  bew  paid  prior  to  the  time  that  the  case 
was  reached  for  JadgmenL  Beqwsdent,  after 
oQtllning  bis  deeree,  refused  to  enter  the  same 
Duless  91.000  ot  the  $B,000  awarded  the  de> 
feudant  should  be  first  paid,  and  afterwards 
prepared  a  written  decree  inserting  said  condi- 
tion therein,  but  refusing  to  sign  the  same  un- 
til the  cooditlon  should  be  compiled  with.  Thie 
was  an  original  application  for  a  writ  of  manda- 
nuis  eenimandlng  the  rc^ondent  sv^oae  ^f_  ~ 
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tlM  MslgnmeDt,  uid  have  been  open  to  the 
inspection  <d  aXi  oreditor*  and  Uieir  duly- 
authorixed  attorneys  at  all  reaaonable  times 
sinoe  uid  assignment.  Foarth.  The  com* 
mand  'to  fully  examine,  under  oath,  before 
the  reeptMident  as  sudi  judge,  or  before  said 
court,  or  some  judicial  officer  authorized  to 
act  in  such  matters,  under  S  1693&  of  the  Re- 
Tised  Statutes,  the  officers  and  directors  of 
the  aaaignor  as  to  the- business  affairs  and 
condition  of  the  assignor  before  and  after 
tiie  making  of  the  assignment  aa  to  all  mat- 
ters appertaining  to  uie  assigned  property 
and  the  assignor's  indebtedness.'  Respond- 
ent has  omitted  to  make  any  order  tor  such 
an  examination  under  the  statute  referred 
to  for  the  reason  that  no  proper  application 
therefor  has  been  made,  and  no  occasion 
therefor  has  been  shown  to  exist,  as  herein- 
before stated,  and  for  the  furUier  reason 


that  there  was  not  sufficient  time  to  comply 
with  any  of  said  orders  before  the  return 
day  of  said  writs«  said  time  beii^  limited  to 
two  days,  not  oonnting  Sunday." 

To  -Uiia  return  the  petitioning  creditors 
made  answer  as  follows :  "  ( 1 )  Relators  al- 
lege that  the  order  of  May  10,  1899,  made  by 
the  respondent,  reforing  the  account  of  the 
aseignee  of  like  Plankinton  Bank  since  July 
1,  1898,  was  nude  witb<mt  authority  of  law, 
and  deny  that  any  order  was  made  and  filed 
directing  the  assignee  to  file  an  aeoount  with 
the  referee.  (2)  Bdators  deny  that  any 
such  account  as  is  required  by  the  statutes  hsis 
ever  been  filed  by  said  assignee,  and  allege 
that  the  account  filed  was  and  is  insufficient, 
indefinite,  and  uncertain,  and  wholly  fails  to 
comply  with  the  requirements  of  Rev.  Stat.  } 
1701.  (3)  Relators  allege  that  the  objec- 
tions made  and  filed  by  we  creditors  to  the 


Judges  of  tbe  secood  Judicial  tUstrict  to  enter 
a  decree  In  a  case  pendinf  la  the  court.  The 
oourt  said :  "At  aa  earlier  period  In  the  case 
the  court  refused  to  proceed  until  Its  order  In 
reference  to  allmooy  pendente  lite  bad  been 
(all7  compiled  wltb.  Its  rigbt  to  Impose  such 
condition  is  undisputed,  tbe  plaintiff  being  able 
to  eomplj.  But,  as  we  bars  seen,  at  that  time 
tbe  case  was  ripe  for  a  final  decree ;  all  former 
•rders  of  the  court  had  been  fully  complied 
with.  It  will  be  time  enoogb  to  enforce  the 
provisions  of  the  proposed  final  decree  when  In 
fact  It  beocnnes  tbe  dseree  of  the  eoort.  The 
district  court  by  Its  conduct  li  placed  in  the 
attitude  recusing  to  proceed  to  Judgment  In 
the  cause.  While  tbe  writ  of  maodamus  can- 
not be  Issued  to  control  Judicial  discretion.  It 
Bay  properly  be  Invoked  to  command  a  subor- 
dinate court  to  proceed  to  Judgment,  as  is 
prayed  In  this  case."  Peremptory  writ  Issued. 
People  ev  rel.  BoscnCeld  T.  Oraham,  18  Colo. 
847,  26  Psc.  986. 

Application  was  made  tor  a  writ  of  certiorari, 
Tbe  court  said :  "The  court  of  appeals  had  ex- 
claslve  Jurisdiction  of  the  appeal,  and  tbe  pow- 
er to  review  and  revise  tbe  Judgment  of  the 
court  below,  and  If  satisfied,  from  an  examina- 
tion of  tbe  record,  that  an  error  In  weighing 
the  facts  or  appljing  the  law  had  been  com- 
mitted, to  reverse  and  remand  the  cause  for  a 
new  trial.  We  cannot  for  a  moment  admit  that 
If,  In  the  performance  of  Its  duty.  It  should 
commit  an  error  In  respect  to  the  matter  now 
complained  of,  that  this  court  would  have  any 
right  to  Interfere  under  the  guise  of  its  super- 
visory power  over  subordinate  Judicial  tribu- 
nals." People  e>  ret.  Barter  r.  Court  of  Ap- 
peals, 24  Colo.  ISe,  49  Pac.  86. 

The  complaint  In  an  equity  action  stated 
that  tbe  plaintiff  was  president  of  a  Christian 
temperance  union  Interested  in  tbe  moral,  mate- 
rial, and  financial  welfare  of  tbe  city  where  she 
resided,  and  In  that  of  her  children ;  that  It 
was  her  Interest  that  the  dt;  be  made,  as  far 
as  possible,  a  peaceable,  law-loving  and  order- 
abiding  community,  to  tbe  end  that  tbe  bus- 
bands  and  fatbNs  might  not  be  led  sstray  by 
the  unlawful  devices  and  practices  carried  on 
by  the  defendants ;  that  she  was  a  property 
owner  In  tbe  dty,  and  It  was  her  Interest  that 
the  moral  and  flnaudal  Interests  might  be  pro- 
tected: that  tbe  defendants  were  tbe  owners 
and  engaged  In  tbe  operation  of  gambling  rooms 
used  for  the  purposes  of  gambling  openly  In  di- 
rect violation  of  the  slatutes  of  tbe  state,  to 
the  detriment  of  the  well-being  and  good  order, 
the  deterioration  of  the  moral  tone,  of  tbe  com- 
munity, and  the  detriment  and  destruction  of 
SI  L.  S.  A. 


plaintiff's  financial  and  moral  Interests ;  and 
that  the  officers  whose  dnty  It  was  to  enforce 
the  said  statutes  refused  to  Interfere  with  tbe 
illegal  conduct  of  tbe  defendants ;  and  prayed 
an  Injunction.  Upon  the  filing  of  the  complaint 
a  temporary  Injunction  was  issued  ev  parte,  a 
demurrer  to  tbe  complaint  was  Interposed  and 
overruled,  and  a  motloa  to  dissolve  the  lajone- 
timi  denied.  Whereupon  tbe  relators,  tbe  de- 
fendants in  tbe  action,  applied  to  the  supreme 
court  tor  a  writ  of  prohibition  to  restrain  the 
district  court  from  further  proceeding  In  tbe 
ease.  It  was  claimed  on  the  part  of  the  re- 
spondent that  tbe  qoestion  as  to  whether  or 
not  the  court  below  erred  In  granting  or  refus- 
ing to  dissolve  the  writ  could  only  be  deter- 
mined on  writ  of  error  after  final  Judgment  was 
rntdered  In  the  cause.  Tbe  court  held  that 
a  court  of  canity  had  no  Jurisdiction  to  pre- 
vent a  criminal  act  merely  because  It  Is  crimi- 
nal, that  tbe  court  below  bad  assumed  unwar- 
ranted Jurisdiction,  or  exceeded  Its  legitimate 
powers,  in  issuing  tbe  hnjunctlon  complained 
of,  and  that  tbe  defendants  were  without  any 
other  speedy  and  adequate  remedy  tbrougli  the 
ordinary  modes  prescribed  by  law ;  and  granted 
the  writ  of  prohibition  restraining  tbe  district 
oourt  from  further  proceeding  In  the  case.  Peo- 
ple e»  rel.  L'Abbe  v.  Lake  County  Dlst.  Ct.  39 
Colo.  386,  46  L.  B.  A.  S50.  58  Pac.  604. 

The  foregoing  is  another  notable  Instance  of 
the  exercise  of  superintending  control  witbont 
mentioning  It  as  such ;  snd  also  as  to  when  and 
under  what  circumstances  tbe  superior  trlbunat 
will  exerdse  the  power  of  superintending  con- 
trol over  the  Inferior  court  by  prohibiting  Its 
further  action,  evai  where  there  Is  a  remedy  by 
appeal,  for  the  reason  that  such  remedy  Is  not 
plain,  speedy,  and  adequate :  and  In  this  re- 
spect la  very  much  tike  Havemeyer  v.  San  Fran- 
cisco City  A  County  Super.  Ct.  84  Cal.  827,  10 
L.  R.  4-  027.  24  Pac  121 ;  Detroit  t.  Hosmer, 
79  Mich.  384,  44  N.  W.  622 ;  SUts  as  rel.  If e- 
CaSery  v.  Aloe,  182  Uo.  466,  47  L.  B.  A.  SSS* 
B4  S.  W.  494. 

A  petition  to  the  supreme  court  for  a  cer- 
tiorari to  be  directed  to  the  conrt  of  appeals 
averred  that  the  latter  court  disregarded  Its 
own  ral^  and  refused  to  follow  the  practice 
therein  prescribed.  Upon  demnirer  to  tbe  pe- 
tltitHL  the  supreme  court  held  that  such  a  case 
did  not  ctHue  within  either  of  tbe  Instances  in 
which  its  power  of  sup»lnt«idlng  control 
should  be  exercised.  Ingersoll  v.  Colorado  Ct. 
of  Appeals  (Colo.)  61  Pac.  594. 

The  power  of  superintending  control  grsnted 
to  tilt  supreme  court  over  Inferior  courts  by  the 
Constitution  will  be  exercised 
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•wgnea^s  report  ar«  tuffldent^  and  not  too 
genersl,  in  view  of  the  nature  and  character 
of  said  report,  and  tliat  the  motion  to  make 
■aid  report  more  definite  and  certain  was  ex- 
pressly made,  as  appears  on  the  face  of  tbo 
petition,  for  the  purpose  of  enabling  the 
creditors  to  make  farther  and  mmre  apeciflo 
objections  to  lud  report  and  acooun^  and 
that  aaid  creditors  were  entitled  to  have  said 
motion  determined  and  passed  upon  by  re- 
ipondent  before  the  motion  to  confirm  said 
account  was  determined;  and  relators  allege 
that  the  objections  to  such  report  and  ac- 
count filed  by  the  creditors  raised  issues  of 
fact  aa  to  said  report  and  account.  (4)  Re- 
lators deny  that  said  objections  so  made  and 
filed  by  creditors  were  ever  passed  upon  by  re- 
Qwndent,  and  allf^  that  the  only  matten 
taken  under  adviaement  on  the  10th  day  of 
Aogiut,  1898.  as  shown      the  record,  were 

tbe  court  of  appeals  Is  without  Jarisdictloa  to 
review  the  Judgment  la  qnestlon;  (2)  when.  In 
a  dear  case,  It  refuses  to  be  snlded  or  controlled 
bj  the  law  as  laid  down  In  the  prior  dedsloos 
of  tbe  sopreme  court 

But  It  will  not  be  exercised  to  ccwreet  errors 
In  law.  People  «e  rsL  Oreen  t.  Colorado  Ct. 
o<  Appeals  (Colo.)  61  Pac.  692. 

Under  its  general  superlirteDdlng  control 
over  Interior  eonrt«  eooCerred  bj  Colo.  Const, 
srt.  6,  I  2,  tbe  sapreme  eoart  has  no  power  to 
rcTlew  <Hi  certiorari  a  Jodgment  of  tbe  court  of 
q>peals  In  a  babeas  corpas  proceeding  to  de- 
termine tbe  right  to  the  custody  of  a  cblid, 
ss  beCwetti  the  fatber  and  relatlres  of  the  de- 
ceased mother,  upon  the  theory  that  the  court 
applied  a  rule  of  law  at  variance  with  the  set- 
tled doctrine  upon  tbe  subject,  where  the  court 
had  Jurisdiction  to  detmnine  the  question,  and 
Its  Jadgmec!  was  not  in  conflict  with  any  prior 
decision  of  the  supreme  ooort.  /Hd. 
lew*. 

"Tbe  supremecoort  .  .  .  shall  hare  power 
to  issue  all  writs  and  process  necessary  to  se- 
cure Justice  to  parties,  and  exercise  a  super- 
Tisory  control  overall  Inferior  Judicial  tribunals 
throughout  the  state."    Iowa  Const,  art.  K,  I  4. 

"Tbe  district  court  ^sll  .  .  .  have  ]u- 
risdletlMi  In  dvU  and  criminal  matters  aris- 
ing In  their  respective  districts^  In  such  man- 
ner as  shall  be  prescribed  by  law."   Id.  I  8. 

No  additional  statutory  Jorisdletlon  to  sa- 
preme court. 

*^e  district  court  shall  hxn  general, 
original,  and  exclusive  Jurisdiction  of  all 
actions,  proceedings,  and  remedies,  both  civil 
and  criminal  .  .  .  [except  when  conferred 
by  constitntlca  on  other  courts],  and  shall  have 
and  cxerdse  all  the  powers  usually  possessed 
snd  exeretsed  by  courts  ot  record.  It  shall  also 
possess  and  exercise  Jurisdiction  In  all  appeals 
SDd  writs  of  error  taken  in  dvil  and  criminal 
actions  snd  special  proceedings  authorised  to 
be  taken  from  all  Inferior  courts,  tribunals, 
boards  or  offlcers  under  any  provisions  of  the 
lews  of  this  state,  and  shall  have  a  general  so- 
perrlston  thereof  In  all  matters^  to  prevent  and 
correct  abuses,  where  no  other  raoedy  Is  pro- 
vided."   Iowa  Code  1887,  cbap.  ^  |  326. 

Tbe  district  courts  have.  In  the  absence  of 
Buy  statDte.  power  to  award  writs  of  certiorari 
to  bring  before  it  causes  pending  before  a  Jos- 
tlec  ot  the  peace.  The  district  conrt  had 
grsntod  a  motion  to  dismiss  the  proeee^ngs 
for  the  rssson  that  a  case  had  not  been  pre- 
sented to  anthorlse  the  granting  ot  the  writ  In 
pursuance  of  the  statute.  <The  statutes  prac- 
tically make  certiorari  an  appeaL)  The  su- 
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the  motion  to  confirm  the  report,  and  the  mo- 
tion to  make  the  same  more  definite  and  cer- 
tain, and  to  allow  the  creditors  more  time  in 
which  to  file  additional  objections.  (5)  Re- 
lators deny  that  the  order  made  by  Freder- 
ick Scheiber,  as  court  commissioner,  directed 
an  examination  of  the  assignor  or  assignee 
at  the  expense  of  the  estate,  anA  allege  that 
Uie  aj^lication  upon  which  said  order  was 
made  is  based  upon  the  provisions  of  Rev. 
SUt.  B  1693&.  (6)  Relators  allege  that  the 
respondent  did,  by  an  order  dated  June  14, 
1899,  deny  the  applications  of  certain  credi- 
tors for  leave  to  examine  the  assignor  and 
assignee.  (7)  Relators  deny  that  creditors 
have,  since  the  deniaJ  by  respondent  of  the 
motion  to  make  such  report  more  definite 
and  certain,  had  any  oj^rtunity  to  file  ob- 
jections to  aaid  rqtwti  or  to  be  heard  in  re- 
gard to  tiie  same.    (8)  B«dators  deiqr  that 

preme  court  held  that  this  was  a  common-law 
certiorari,  and  that  tbe  district  conrt  erred  In 
dismissing  tbe  writ  Ueimlcb  v.  Johnson,  Mor- 
ris (Iowa)  89. 

"The  supraue  court  of  Iowa  baa  no  Jurisdic- 
tion to  issue  a  man  damns.  It  la  a  court  of  ap- 
pellate  Jurisdiction.  Iowa  Bev.  Stat  |  2631; 
Const  ext.  5,  I  4. 

"A  writ  of  mandamus  .  .  .  Issues  from 
tbe  district  court."    Iowa  Rev.  Stat  f  S761. 

"It  may  also  be  Issned  by  the  supreme  conrt 
to  any  district  conrt  U  necessary :  and  also  to 
any  other  cass  irtiere  It  Is  found  necessary  to 
enable  It  to  exerdss  Its  legitimate  power."  Id. 
I  8764. 

The  express  grant  ot  tbe  power  In  raumer- 
ated  cases  implies  a  negation  of  It  In  those  not 
mentioned.    Westbrook  v.  Wicks.  36  Iowa,  382. 

The  circuit  and.  not  tbe  district,  court  has 
power  to  issue  and  determine  certiorari  In  civil 
matters.    K«ilst(m  v.  Hewitt,  48  Iowa,  679. 
Kentnekj'. 

"The  court  of  appeals  shall  bare  power  to 
Issue  such  writs  as  may  be  necessary  to  give  It 
a  general  control  of  inferior  Jurisdictions." 
Ky.  Const.  1892,  |  110. 

"The  Jurisdiction  of  the  circuit  court  shall  be- 
and  remain  as  now  established."  The  Oeoeral 
Assembly  has  power  to  change  it.    Id.  |  126. 

There  Is  no  ad^tlonal  Jurisdlctltm  by  statute. 

Actions  had  been  commenced  by  one  appel- 
lant before  the  other,  a  Justice  of  the  peace, 
for  enforcing  in  each  case  a  penalty  denounced 
by  a  statute  claimed  by  the  appellees  to  be  un- 
constltotionsi,  snd  therefore  void.  They  Insti- 
tuted proceedings  In  the  circuit  conrt  for  pro- 
hibition. That  conrt  rendered  Judgment  for  pro- 
hibition, and  the  appellants  appealed  to  tbe  su- 
preme court.  Tbe  latter  court,  in  describing  the 
authority  of  the  circuit  court  In  prohibition  said  : 
"Prohibition,  being  a  useful  snd  usual  common- 
law  remedy,  Aould  be  deemed  applicable  and 
proper  here,  unless  abolished  by  statute  or  desoe- 
tud^  or  deemed  Inconsistent  with  our  peculiar 
Instltuthwa  It  has  not  been  sbolIAed  by  any 
positive  enactments ;  nor  can  we  perceive  any 
reason  for  conridering  It  either  obsolete  or  In- 
congruous. Wherefore  we  do  not  feel  author- 
ised to  dedde  otherwise  than  that  It  Is  stilt 
here  an  exlatlng  legal  remedy  In  an  appropriate 
case." 

According  to  the  common  law,  superior  courts 
are  entitled  to  a  general  superintendence  over 
all  aabordlnate  coarts  for  tbe  pnrposs  of  keep- 
ing them  In  tbelr  prescribed  sphere,  and  of  pee* 
venting  usurpation.  In  thtc  commonwealth  the 
circuit  courts  bear  towards  the  county  courts 
and  Justices  of  the  peace  a  relation  (rf.-Stfperlor- 
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aU  objpctioQS  filed  to  Baid  report  relate  whol- 
ly to  the  inBufflciency  in  form  of  said  report 
or  account,  and  allege  that  isauea  of  fact  were 
Bpecilically  raised  by  said  objections.  (9) 
Relators  allege  that  the  ordera  asked  for, 
permitting  the  examination  of  Uie  assignor 
and  assignee,  were  based  upon  the  objections 
filed  to  said  account,  and  to  speeifio  items 
thereof.  (10)  Bdatora  allege  that  attor- 
neys for  the  creditors  have  requested,  and 
been  refused  by  said  assignee,  informatioD 
relative  to  the  eontenU  of  said  report  and 
account.  (11)  KelatC'rs,  further  answer- 
ing, show  to  the  court  that  as  to  all  matters 
hereinbefore  referred  to,  and  for  the  evidence 
as  to  proof  of  each  and  every  allegation, 
denial,  and  statement  of  fact  herein,  relators 
hereby  refer  to  the  record  in  the  above-enti- 
tled matter,  and  in  the  matter  of  th«  assign- 
ment of  the  Flankinton  Bank,  now  <ai  file  in 

its  resembllDg  In  all  Its  essentiai  partlcolars 
that  of  the  King's  bencb  over  the  Inferior  trl- 
banals  of  England,  and  are  the  only  courts  of 
original  Jurisdiction.  In.  which  the  common-law 
suit  In  prohibition  could  be  maintained.  Con- 
MQoently,  It  seemi  to  us  that  In  sudt  a  ease  aa 
this  the  circuit  court  had  Jurisdiction  If  M.aj 
«ourt  bad.  Arnold  v.  Shields,  6  Dana,  16,  30 
Am.  Dec.  069.  • 

The  mere  fact  that  an  Inferior  court  Is  at- 
tempting to  azerclse  control  tfver  a  cause  (rf 
which  It  baa  no  JorladlctloD  Is  a  lafilclent 
Cionnd  for  a  writ  of  problUtion,  Newport 
News  ft  M.  Tallej  COi  T.  U<£raTer,  16  Xj.  L. 
Hep.  399. 

Altbongli  the  writ  of  mandamus  as  defined 
and  treated  In  the  Civil  Code  cannot  in  an; 
case  be  Issued  b;  the  court  of  appeals,  which  Is 
of  appellate  and  not  of  original  Jurisdiction,  Its 
power  to  Issue  writs,  when  there  Is  a  right  and 
no  other  spedflc  remedy  directed  even  to  an 
Inferior  court  of  Judicature  within  Its  Jurls- 
4lotlon,  still  exista  as  It  did  btfore  the  adoption 
<a  the  Civil  Code.  Tanee  t.  Field.  88  Kr-  178, 
12  S.  W.  190. 

From  the  forefolnf  It  would  eeem  that  In 
Kentucky  the  court  of  appeals  since  the  adop- 
tion of  the  Constitution  of  1892  has  power  to 
Issne  such  writs  as  ma;  be  necessarj  to  give 
it  a  general  control  of  Inferior  Jurlsdictiooa ; 
and  that  tbe  circuit  court,  by  virtue  of  its  au- 
thority as  a  court  of  original  Jurisdletion,  Is 
entitled  to  a  general  Buperlntendenee  over  ail 
subordinate  courts  for  the  purpose  of  keeping 
them  la  tlwlr  prescribed  spheres,  and  of  pre- 
venting usurpation. 

An  actlra  was  brought  against  tbe  appellant 
In  the  county  court  when  he  moved  to  quash 
the  sommons.  but  his  motion  was  overruled. 
He  tbea  demurred  to  the  Information,  and,  the 
demurrer  having  been  overruled,  he  applied  to 
tbe  common-pleas  court  for  a  writ  of  prohibi- 
tion against  the  county  attorney  snd  the  court, 
fbrbiddlng  them  to  take  any  further  action  in 
the  proceeding  against  him.  The  common-pleas 
«oun  sustained  a  demurrer  to  tbe  writ  of  pro- 
hibition, and  dlsmlBsed  It,  and  this  was  an  ap- 
peal from  that  Judgment.  The  court  of  ap- 
peals held  that  tbe  writ  tfuniM  have  been  Is- 
sued ;  and  reversed  tbe  Judgment,  and  remand* 
«d  the  cause  with  directions  to  overrule  the  de- 
murrer.   Pennington  v.  Woolfolk,  79  Ky.  IS. 

It  was  held,  prior  to  the  adoption  of  the  pres- 
ent CoDstltntlon,  that  there  could  be  a  proceed- 
ing In  this  court  (court  of  appeals)  for  prohibi- 
tion only  In  a  case  In  which.  In  the  exercise  of 
appellate  Jurisdiction,  it  hns  tbe  power  of  con- 
trolling tbe  Inferior  court  by  a  direct  revision 
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this  eonrt;  and  said  records,  and  each  and 
every  part  thereof,  are  hereby  for  all  proper 
purposes  made  a  part  of  this  anewer." 

Upon  the  filing  of  the  answer  motion  was 
made  by  counsel  for  tbe  circuit  judge  to  send 
the  issues  of  fact  raised  by  the  answer  to  the 
circuit courtof  Milwaukeecounty  for  trial  un- 
der the  provisions  of  |  3462,  Ber.  Stat  1808, 
but  the  motion  was  denied,  and  the  hearing 
proceeded  upon  the  record,  and  the  mattw 
was  taken  under  advisement  until  tbe  5th  of 
July  following,  when  judgment  was  entered 
adjudging  that  the  alternative  writ  of  man- 
damus be  made  peremptory,  and  that  the 
record  sent  up  in  response  to  the  writ  of  cer- 
tiorari be  returned  to  ,the  irierk.  At  the 
same  fame  the  following  statement  of  the  oon- 
dusion  reached  by  the  court  was  filed: 

"In  thu  eaw  it  is  decided: 

"(1)  That  the  account  filed  ly  the 


of  its  Judicial  acta.  But  It  seems  to  have  been 
Intended  by  the  clause  of  the  Constitution  which 
provides  that  tbe  court  of  appeals  "shall  have 
power  to  issue  such  writs  as  may  be  necessary 
to  give  It  a  general  ctmtrol  of  Inferior  Juris- 
dictions," which  was  not  In  tbe  old  Constitution, 
to  give  to  the  court  of  appeals  plenary  power 
to  Issue  wrltB  In  every  case  necessary  to  give  It 
control  of  Inferior  Jurisdictions.  Hlndnan  T. 
Toney.  97  Ky.  418,  80  8.  W.  1006. 
EiOwlelsAa. 

"Tbe  supreme  ooart  shall  have  control  and 
general  supervision  over  all  Inferior  courts. 
They  tfiall  have  power  to  Issue  writs  of  certio- 
rari, iwofalbltlon,  mandamus,  quo  warranto, 
and  other  xemadlal  writs."  La.  Const.  1879, 
art.  80. 

From  its  organisation  to  the  adoption  of  art. 
90  of  the  ConstltutlMi  of  1870,  the  supreme 
court  repeatedly  and  uniformly  disclaimed  and 
refused  to  exercise  any  general  superintending 
control  over  the  proceedings  of  inferior  tri- 
bunals, and  held  that  It  could  interpose  its  au- 
thority only  when  such  interposition  was  nec- 
essary for  the  maintenance  of  appellate  Jurls- 
dlctimi.  lAverty  v.  Dupleesis,  S  Mart  (La.) 
42;  State  T.  Bsnault.  12  Mart.  (La.) 
488;  Winn  v.  Scott,  2  La.  88;  Hacarty's  Suc- 
cession, 2  La.  Ann.  979;  State  v.  First  DIat. 
Judge,  19  La.  183 ;  Whipple's  Buceesalon,  2  La. 
Ann.  2S6 ;  State  v.  Watts,  8  La.  80 ;  State  v. 
New  Orleans  Dist.  Judge,  8  La.  Ann.  92 ;  State 
em  rel.  Henly  v.  Reynolds,  8  La.  Ann.  288; 
State  V.  East  Baton  Bouge  DIst.  Judges,  8  La. 
Arm.  522 ;  State  v.  Sixth  Dist.  Judge,  12  La. 
Ann.  40B ;  State  em  rel.  Foulbonze  v.  New  Or- 
lenuB  DIst.  Judge,  12  La.  Ann.  filS;  State  v. 
Bermudez,  14  La.  478;  BUte  em  rek  Dt  Hesa 
V.  Orleans  Dist.  Judge,  21  La.  Ann.  128. 

PreviouB  to  tbe  adoption  ot  the  ConstltotIcA 
of  1879,  art.  90.  which  gives  to  the  supreme 
court  "control  and  general  supervision"  over 
ail  Inferior  oonrt%  the  l^lslature  had  adopted 
a  Code  of  Practice,  and  In  a  ease  arising  Jost 
before  Oit  Constitution  erf  1879  tbe  supreme 
court  decided  that  arta  820,  821,  of  that  Code 
were  sufflclently  broad,  and  would  authorize  tbe 
writ  of  mandamus  If  tbe  eonrt  were  not  re- 
strained by  the  constltntlonal  provision  which 
declared  that  its  Jurisdiction  is  appeltste  only. 
Sute  «*  rel  Padron  v.  St.  Bernard  Judge,  31 
La.  Ann.  794. 

In  tbe  first  case  after  the  Constitution  of 
1879  took  effect  the  supreme  court  held  that, 
from  the  context  oi  art.  90,  It  was  clear  that  Ite 
power  thereunder  could  only  be  expressed 
through  the  medium  erf  the  stated  writs,  tbat 
that  article  vltellsed  the  provlfloas  of  the  Code 
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signee  July  1,  1898,  ie  not  the  final  report 
and  account  contemplated  and  required  hy 
Rev.  SUt.  1898,  S  1701. 

"(2)  A  final  order  aetUii^  an  assignee's 
aeoonnt,  under  Rev.  Stat,  i  1701,  cannot 
properly  be  made  until  the  duties  of  the 
trust  hare  been  fully  performed.  Magnus 
T.  Sleeper,  CO  Wis.  219,  34  N.  W.  149. 

"  ( 3 )  Not  only  was  the  account  which  was 
filed  July  1,  not  in  fact  a  final  account, 
under  Kev.  Stat.  1808,  8  1701,  but  it  wae  not 
so  treated  upon  the  hearing  by  the  circuit 
«ourt,  for  it  appears  by  the  return  that  upon 
said  hearing,  August  10,  1898,  the  judge  of 
that  court  expressly  recognized  the  same  as 
merely  an  interlocutory  account  1^  stating 
that  he  reserved  certain  matters  until  the 
rendition  of  a  'future  final  account  by  the  as- 
signee and  the  winding  up  of  the  assign- 
ment proceedings;'  and  the  creditors  acted 


thereafter  under  the  belief  that  a  final  ac- 
count was  thereafter  to  be  filed  under  the 
entry  of  the  order  of  May  9,  1899,  without 
notice,  which  purports  to  approve  said  ac- 
count as  a  final  account. 

"(4)  No  finaJ  report  and  account,  within 
the  meaning  of  the  statute,  having  been  filed, 
the  rights  of  the  creditors  to  have  an  in- 
spection of  the  books  oi  the  assignor,  and  an 
examination  of  the  assignor  and  other  wit- 
nesses under  §  16936,  were  absolute,  and  not 
discretionary. 

"  (5)  Aside  from  the  statute,  the  rieht  of 
a  creditor  to  have  an  examination  of  the  as- 
signee under  oath  as  to  his  dealings  with  the 
estate,  under  reasonable  restrictions,  is  ab- 
solute, and  a  refusal  to  allow  such  examina- 
tion prior  to  the  approval  of  the  final  ac- 
count can  only  be  regarded  as  an  abuse  of 
discretion. 


of  Practice  mentioned  In  the  cam  last  dted; 
and  that  tbe  court  bad  Jurisdiction  to  Issue  a 
mandamus  to  allow  an  Injunction  i«  limine 
vbenever  a  proper  state  of  tacts  was  presented. 
State  e»  rel.  New  Orleans  v.  Sixth  Dlst.  Judge, 
33  La.  Ann.  M9. 

Since  then  the  supreme  court  has  nnlforml; 
exercised  the  power  conferred  by  art.  90  of  the 
Constitution  ot  1879,  or  asserted  Its  aathorlfj 
to  do  so  under  tbe  varying  drcutnstances  shown 
In  tbe  tollowlog  cases :  State  ex  ret.  Cobb  v.  Clr- 
cnlt  Court  of  Appeals  Judges,  82  La.  Ann.  T74  ; 
State  ex  rel,  Marks  v.  Third  Dlst  Judge,  82 
L-a.  Acn.  206;  State  e»  rel.  New  Orleans 
Sixth  Dlst.  Judge.  32  La.  Ann.  549;  State >w 
rel.  De  Buys  v.  Orleans  Dlst.  Judges,  32  La. 
Ann.  1256:  State  ex  reL  Slnnott  v.  Falls,  32 
La.  Ann.  553;  State  ex  rel  Berthoud  v.  Jeffer- 
son Dlst.  Judge,  34  La.  Ann.  782 ;  Slate  ex  rel. 
Morgan's  L.  &  T.  B.  ft  S.  8.  Co.  t.  Twenty-first 
Dlst.  jQdge,  36  La.  Ann.  392 ;  State  cr  ret. 
Hurray  v.  Lazarus,  36  La.  Ann.  676 ;  State  em 
rtl.  New  Orleans  Gasligbt  Co.  T.  New  Orleans 
City  Judge.  37  La.  Ansa.  28S;  State  cm  rel. 
Wood  New  Orleana  City  Judge,  88  La.  Ann. 
177 :  State  ex  rel.  Ilirsch  v.  St.  Mary  Dlst. 
Judge,  30  La.  Ann.  97,  1  So.  281 ;  State  »  rel. 
Heudcraon  t.  HcCrea.  40  La.  Ann.  20,  8  So. 
380 :  State  tm  reL  Cohen  v.  Ellla,  41  La.  Ann. 
41,  6  So.  SS;  State  v.  Carreau,  4B  La.  Ann. 
14 IH.  14  So.  292;  State  es  rel.  Rocchl  v.  Or- 
leans Dlst.  Judge,  45  La.  Ann.  532,  12  So.  941 ; 
SUte  «*  ret.  Waller  v.  Fowler,  47  La.  Ann.  27, 
16  So.  565 ;  State  ex  rel.  Lyons  v.  Circuit  Court 
of  Appeala  49  La.  Ann.  1221,  22  So.  3Q8 :  State 
reL  Croxler  v.  Host,  49  La.  Ann.  1451,  22 
So.  421 :  State  ex  rel.  Babla  v.  Voorbles.  49  La. 
Ann.  1717,  23  So.  107 ;  Stste  ex  rcl.  Moore  v. 
BIngle.  50  La.  Ann.  083,  23  So.  616  ;  State  ex 
rel  New  Iberia  Telepb.  Kxch.  Co.  v.  Voorbles, 
SO  La.  Aon.  671,  23  So.  871 ;  State  ox  rel 
Bivoire  t.  SU  Paul  (La.)  28  So.  873. 

In  State  ««  relL  U  Inti  t.  Orleans  Dlst.  Jndge, 
82  La.  Ann.  1222,  tbe  court  said:  "We  are 
thorouglily  satisfied  tbe  Constitution  Intended 
that  our  sapervlsory  Jurisdiction  should  be  dis- 
tinct la  nature  as  well  as  In  name  from  onr  ap- 
psllatt  Inriedletloa.  Tbe  former  was  Intended 
■Imply  to  enable  ns  to  compel  Inferior  courts 
to  perform  their  tnnctlona  to  prevent  tb«n 
from  exceeding  tbe  bounds  ot  their  Jurisdiction, 
and  to  enforce  tbs  observance  that  regularity 
la  tbelr  proceedings  whieb  Is  eaeential  to  fair- 
Dsaa  In  the  condaet  ot  emtradletory  lltlgatlra." 
It  la  hardly  necessary  to  state  that  the  first  of 
tbese  la  accomplished  by  mandamua  the  see- 
ood  by  prohibition,  and  the  third  by  certiorari. 

Tbe  supreme  eourt  aleae  ie  vesMl  with  "eooi- 
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trol  and  general  supervision"  over  inferior 
courts;  but  every  sppellate  court  has  power  to 
Issue  writs  of  niandamuB,  prohibition,  and 
certiorari  In  aid  ot  Its  appellate  Jurisdiction. 

The  court  was  nnanlmous  on  the  above  prop- 
osition, but  divided  on  the  question  whether 
this  was  a  case  for  the  exercise,  the  majority 
holding  that  It  was  not.  State  ex  rcl  UocchI 
V.  Orleans  Dlst.  Judge,  46  La.  Ann.  532,  12  So. 
941.  To  the  same  effect,  are  State  ex  rel 
Hlrsch  V.  St.  Mary  Dlst.  Judge,  89  La.  Ann. 
97,  1  So.  281 :  State  ex  rel.  Babln  v.  Voorbles, 
49  La.  Ann.  1717,  23  So.  107. 

But  when  the  circuit  courts  are  vested  with 
authority  to  Isme  writ*  of  mandamus,  prohibi- 
tion, and  certiorari  In  aid  of  their  appellate  Ju- 
risdiction, the  supreme  court  has  no  authority 
to  Issue  and  determine  such  writs  under  Its 
supervisory  Jurisdiction.  Troegel  v.  King,  46 
La.  Ann.  421,  15  So.  410. 

The  supreme  court  la  without  power.  In  the 
exercise  of  Its  supervisory  Jurisdiction,  to 
coerce  the  circuit  court  of  appeals  to  reinstate 
a  case  It  has  dismissed  for  want  of  appellate 
Jurisdiction,  and  to  try  and  decide  the  same  on 
Its  merits.  State  em  rel  LIggina  v.  First  Cir- 
cuit Ct.  of  Appeala  Judges.  47  La.  Ann.  1516,  18 
So.  510 ;  State  ex  rel  Mutual  Nat.  Bank  v. 
Court  of  Appeals  Judgea,  40  La.  Ann.  1084, 
22  So.  198. 

Before  the  eterclae  ot  snpervlaorr  Jnriadle- 
tlon  can  be  successfully  Invoked  one  ot  three 
things  must  be  estabilsbed:  First,  that  tbe 
proceedings  are  Infected  with  some  fatal  Irreg- 
ularity rendering  tbem  absolutely  void :  second, 
that  the  Jurisdiction  of  the  cause  did  not  belong 
to  tbe  court  which  assumed  It,  but  to  a  different 
court ;  or,  third,  that  the  cause  Is  of  a  nature 
Jurisdiction  of  which  Is  denied  to  any  court  be- 
cause not  within  tbe  limits  of  Judicial  power. 
State  ex  rel  Patton  v.  Houston,  40  La.  Ann. 
898.  4  So.  50. 

Upon  an  application  for  tbe  exertion  of  tbe 
supervisory  Jurisdiction  ot  the  supreme  court 
the  investigation  must  be  strictly  condned  to 
the  Question  ot  Jurisdiction  vel  son  ot  (be  low- 
er court.  State  ex  rel  Berthoud  v.  Jefferson 
Ulst.  Judge,  34  La.  Ann.  782 ;  State  ex  ret. 
Wood  V.  New  Orleans  City  Judge,  88  La.  Ann. 
377. 
Blaine. 

-The  Judicial  power  of  this  state  ahall  be 
vested  In  a  supreme  Judicial  eourt  and  such 
other  courts  as  the  legislature  shall  from  time 
to  time  establish."    Ue.  Const,  art.  6,  |  1. 

"The  [supreme  Judicial]  court  pafi  cognl* 
■anoe  ot  all  offense*  and  niladem 
TjigiLizec 
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"(6)  Under  the  raperlntending  power 
giren  this  court  by  the  Oonstitution  this 
eourt  may,  by  mandamus,  compel  an  inf«-ior 
court  to  p«rf  OTm  a  duty  imposed  by  the  stat- 
ute which  is  not  discretionary  in  its  nature, 
and  may  also  compel  action  even  in  cases 
where  discretion  is  to  be  exercised  when  it 
clearly  appears  that  such  discretion  has  not 
in  fact  been  exercised,  or  that  action  haa  been 
Uken  in  manifest  disregard  of  duty,  or  with- 
out semblance  of  l^al  power,  and  where  it 
further  appears  that  there  is  no  remedy  by 
appeal,  or  that  such  remedy,  if  existing,  is 
entirely  inadequate,  and  the  exigency  is  of 
such  an  extreme  nature  as  to  justify  the  in- 
terposition of  the  extraordinary  superintend* 
ins  powers  of  this  court. 

"'(7)  The  refusal  to  ^low  the  examination 
of  the  asHgnee  and  other  witnesses  bein^  a 
Tlolation  of  a  dear  duty,  and  the  same  bemg- 

cItII  actions  betweea  party  and  party  and  be- 
tween tbe  state  and  IndlTldaals  legally  brought 
before  It ;  may  render  Jodgment  and  award 
ezecutlDn  thereon;  may  eserclse  Its  Jurisdic- 
tion according  to  the  common  law  not  Incon- 
sistent with  tbe  Constitution  or  any  statute." 
He.  Bev.  Stat.  1883,  chap.  77,  |  2,  p.  626. 

"It  fthe  supreme  Judicial  court]  has  general 
soperlnteadence  of  all  Inferior  conrts  for  tbe 
prsventlon  and  correction  of  errors  and  abuses 
wbere  the  law  does  not  expressly  provide  a 
remedy."    Id.  f  8.  p.  626. 

"It  may  Issue  writs  at  error,  certiorari, 
maDdamua.  probibltlou,  quo  warranto,  and  all 
writs  and  processes  necessary  for  tbe  further- 
ance of  Justice,  or  the  execution  of  the  laws." 
Id.  I  6,  p.  627. 

In  an  application  by  a  petitioner  for  certio- 
rari to  bring  up  the  records  and  proceedlnga 
of  the  respondent  In  relation  to  the  disclosure 
of  a  poor  debtor  who  had  been  arrested  on 
mesne  process  by  Tlrtne  of  a  writ  In  favor  of 
tbe  petitioners,  and  had  been  brought  before  the 
respondentK  two  Justices  of  tbe  peace,  a 
quorum  for  tbe  county  In  which  the  arrest  bad 
been  made,  the  court  said:  "The  Justices  bad 
Jurisdiction  of  the  subject-matter  In  regard  to 
which  the  plalntllfB  seek  relief.  It  was  In  Ita 
nature  of  a  Judicial  character.  No  appeal  lies 
from  their  decision.  This  court  has  a  superln- 
to^ing  power  over  Inferior  tribunals.  As  the 
proceedings  of  tbe  Justices  were  not  according 
to  the  course  of  the  common  law  a  writ  of 
certiorari  la  the  regular  process  from  this  eourt 
under  which  their  errors  are  to  be  examined 
and  corrected."  Tbe  court  quashed  the  pro- 
ceedings because  the  debtor  bad  declined  to 
make  the  full  disclosure  required  of  him  by  the 
■Utnte.  Wblla  what  Is  done  In  this  case  Is 
exactly  what  Is  done  in  a  namber  of  others, — 
that  is,  certiorari  allowed  wbere  there  Is  Juris- 
diction but  no  sppeal, — In  this  case  alone  It  is 
•tated  to  be  in  tbe  exercise  of  superintending : 
power.   Dow  v.  True,  10  Me.  46. 

Little  T.  Cochran.  34  He.  609,  was  the  same : 
kind  of  review  as  Dow  v.  True,  19  Ue.  46,  but 
no  superintending  power  is  mentioned.  Both 
oases  were  a  certiorari  to  review  tbe  action  of 
the  two  justices  In  making  discharges  of  poor 
debtors,  under  the  Mslns  statutea  In  Smyth 
V.  TItcomb,  31  Me.  272,  on  a  petition  for  manda- 
mna  the  court  said:  "This  court  has  power 
to  Issue  writs  <a  mandamus  to  courts  of  infe- 
rior Jurisdiction,  to  corporatlcns  and  individ- 
uals, when  it  'may  be  necessary  for  the  fur- 
therance of  Justice  and  tbe  due  execution  of 
the  lawa'  Rev.  Stat.  chap.  96,  |  6.  As 
«  eonrt  of  the  highest  common-law  Jurisdiction 
M  I1.R.  A. 


within  the  power  of  this  eourt  to  summarily 
correct  by  mandamus,  the  order  of  the  court 
below  purporting  to  confirm  the  said  ac- 
count, and  the  orders  thereafter  made  in  any 
way  interfering  with  the  making  of  a  proper 
final  report  by  the  assignee  and  the  filing  ob- 
jections thereto  by  the  creditors,  and  tbe  ex- 
amination of  the  assignor,  assignee,  and 
other  witnesses  (which  ordera,  being  unap- 
pealed  from,  are  now  claimed  to  be  rei  judi- 
cata, and  to  consUtute  insnpenUile  <H>jee- 
tions  to  the  effective  exercise  of  the  power 
of  this  court  by  mandamus),  cannot  impair 
or  defeat  the  remedy  by  mandamus,  and  the 
court  below  will  be  directed  by  the  peremp- 
tory writ  to  vacate  all  such  orders. 

"(8)  The  alternative  writ  heretofore  is- 
sued will  be  made  peremptory,  with  specifie 
direeUons  to  vacate  the  orders  referred  to  ii» 
the  last  paragraph,  it  being  oonsidered  that 

it  would  have  this  Judicial  sovereignty  a.nS 
general  superintendence  tbrougbout  the  state 
upon  the  principles  of  the  common  law  if  there 
were  no  statute  upon  the  subject.  It  Is  the- 
only  power  through  which  magistrates  of  infe- 
rior Jurisdiction  and  officers  of  tbe  law  can  be 
compelled  to  perform  their  official  duties.  The- 
writ  Is  to  Issue  'in  ail  cases  wbere  the  party 
hath  a  right  to  have  anything  done,  and  hatb 
no  other  speclflc  means  of  compelling  Its  per- 
formance^*  8  BI.  Com.  110." 

Ross  r.  Ellsworth,  48  Me.  417,  Is  the  same 
kind  of  review  as  In  Dow  v.  True,  19  Me.  46, 
tbe  poor-debtor  case.  In  this  case  tbe  court 
doubted  It  certiorari  woald  ile^  It  Is  only 
mentioned  here  to  Aow  that  then  cases  arise 
and  the  power  Is  exercised  without  mentioning- 
It.  To  the  same  effect,  are  Lewis  v.  Brewer,  61 
Me.  108  :  Marr  v.  Clark,  66  Me.  642. 

"  'The  law  not  having  expressly  provided  any- 
remedy'  for  correcting  the  errors  of  the  boarA 
of  county  commlssoners  in  their  adjudication 
relating  to  tbe  abatement  of  taxes,  parties  ag- 
grieved by  their  decisions  In  matters  of  law 
may,  under  the  general  authority  contained  In 
the  above  provisions  [of  He.  Rev.  Stat.  chap. 
77,  ff  3,  4J  seek  redress  In  this  court.  A  writ 
of  certiorari  is  In  some  respects  similar  to  a 
writ  of  error,  and  in  others  dissimilar.  The 
former,  unlike  the  latter,  is  not  a  writ  of  right, 
and  it  lies  where  the  proceedings  sought  to  be 
revised,  like  those  now  under  conslderatlw,  ar* 
not  according  to  the  course  ot  the  common  law." 
Tbere  are  a  large  number  of  casea  In  the  Uaine 
reports  wbere  certiorari  Is  Issnsd  to  correct 
county  commissioners  In  their  decision  In  the 
matter  of  opening,  laying  out,  changing,  anft 
controlling  roads  and  highways,  and  In  the 
abatement  of  taxes,  etc.,  but  this  Is*  the  only 
case  In  which  It  Is  stated  that  It  Is  done  by  the 
exercise  of  the  power  of  general  superintendence. 
Levant  v.  Penobscot  County  Comrs.  67  Me.  429. 

In  a  case  which  was  commenced  In  tbe  su- 
preme eourt  by  a  petition  for  a  certiorari  te 
quash  the  proceedings  of  the  mayor  and  alder- 
men of  Portland  In  removing  the  petitioner 
from  the  office  of  city  marshal  on  the  1st  day 
of  May.  1884,  it  appeared  as  a  matter  of  fact 
that  the  mayor  was  not  present  when  tbs  ac- 
tion was  taken,  and  the  supreme  court  held 
that  tbe  court  constituted  by  tbe  statute  did 
not  sit,  that  the  mayor,  an  essential  factor, 
abdicated  his  Judicial  functions.  Tbe  board  of 
Ridermen  aasumed  to  themsetves  the  power  that 
was  only  to  be  exercised  by  tbe  mayor  and 
board  of  aldermen,  Tbe  second-named  Irrogu- 
larlty  was  an  error  In  tbe  procedure.  Tliey 
are  both  within  the  superlnteQdlng  power  ot  the 
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tbe  same  are  m  fact  Toid  awl  ineffective,  and 
that  they  constitute  apparent  obstacles  only 
to  the  full  effect  of  the  writ. 

"An  opinion  will  be  prepared  and  filed  In 
the  near  future  mora  fully  azpreHing  the 
Tiewi  of  tbe  oourt." 

Mr.  Joseph  B.  Doo.  for  relator: 
Tliis  tribunal  is  invested  with  the  highest 
judicial  authority  and  jurisdiction,  but  in 
no  way  are  the  means,  nu^inery,  or  iuatru- 
nienlalities  by  which  its  jurisdiction  shall 
be  exerciaed  specifled,  prescribed,  or  limited. 
The  clause  ai  to  •uperintcnding  control  over 
taiferiOT  oonrts  U  a  clear  granting  of  power, 
unlimited  in  extent,  indefinite  in  character, 
untupplied  with  meana  or  instrumentali- 
tiea. 

The  exercise  of  such  power  is  not  limited 
to  the  use  of  tbe  write  enumerated. 


■upreme  court,  wblrb  bas  feoeral  auperlntend- 
tng  power  ot  all  Inferior  courts  for  tbe  preveD* 
tlon  aiid  correction  ot  errors  end  abuses  wbere 
the  lew  does  not  expressir  provide  a  remedy. 
He.  Bev.  vitat.  chap.  77.  i  8.  This  jnrisdiotion 
Is  broad  enougb  to  Include  the  superintendence 
of  the  mayor  and  aldermen  wbere  tbey  are  stt- 
tine  Id  tnj  Judlefal  capacity.  Such  power  baa 
been  repeatedly  exercised  In  Unsland  and  In  this 
eoantry,  and  In  easea  of  removal  of  offlcers  of 
private  corporations  as  well  as  of  public  oSl- 
eere.  It  does  not  extend  to  a  re-trial  of  tbe 
facta,  nor  to  a  review  of  the  evidence,  nor  to 
a  revision  of  any  matters  of  discretion. 
It  does  extend  to  an  ezamlDatlon  of 
Che  gniands  of  the  proceedinga  and  of  tbe 
coarse  of  the  procedure  to  determlDe  whether 
the  Inferior  court  kept  wlthio  Its  jurisdiction 
and  proceeded  according  to  law.  Whether  the 
Inferior  court  Is  legally  constituted;  whether 
tbe  allegations  made  to  It  are  sufficient  In  form 
and  substance  to  euihortse  It  to  proceed ; 
whether  Its  procedure  Is  correct ;  and  whether 
Its  sentence  la  lawful, — are  questions  for  tbe 
■opreme  court  to  determine.  If  abuses  or  er* 
ror  be  found  In  any  of  these  matters  the  so- 
prvme  court  can,  by  proper  process,  annul  tbs 
whole  proceeding  wbere  no  other  mode  of  cor- 
rection Is  provided.  The  foregoing  proposition 
as  to  the  exteut  of  the  superrlsory  power  of 
the  supreme  court  and  that  It  comprehends 
caaes  of  attempted  removal  ot  officers  for  cause, 
la  well  established  by  anthorlty.  Andrews  v. 
King,  77  Ue,  2S4 ;  Citing  People  se  rel.  Hun- 
day  V.  New  York  irire  Comrs.  72  N.  Y.  445; 
People  e»  ret.  New  York  v.  Nichols,  79  N.  Y. 
S82;  Peuple  €w  reJ.  Campbell  v.  Campbell,  62 
H.  Y.  247 ;  State  e«  rcl.  Norton  v.  Lupton,  04 
Ho.  41S,  27  Am.  Rep.  258;  Rex  v.  Richardson, 
1  Burr.  517;  Dill.  Hun.  Corp.  8d  ed.  250, 
351.  note. 

An  application  was  made  by  the  selectmen 
of  •  town  for  a  writ  prohibition.  Tbe  coun- 
ty eommlsslonere  (respondents)  had  laid  eat, 
bat  had  not  bollt,  a  highway  In  tbe  town.  The 
petitioners  and  other  Inhabitants  of  the  town 
bad  petitioned  tbe  connty  commissioners  to 
make  so  alteration  In  tbe  highway.  Tbe  com- 
■Issloners  adjudged  and  detemriaed  against  the 
alteration,  which  Judgment  was  reversed  by  a 
committee  appointed  according  to  statute.  The 
reversal  was  accepted  by  tbe  supreme  Judicial 
coort,  and  the  Judgment  duly  eerti&ed  to  the 
commissioners,  wbo.  In  disregard  of  the  same, 
took  measures  to  open  tbe  highway  as  orlgloal- 
ly  located.  Tbe  court  at  nisi  prius  awarded 
probttiltlon,  and  the  supreme  Judicial  court  In 
attrmlng  tbe  decleloa  said:  "This  court  'has 
SI  L.  IL  A. 


Atty.  Qen.  v.  Blossom.  1  Wis.  317  j  Re 
Booth,  3  Wis.  1;  Atty.  Oen  v.  Okioago  A 
y.  W.  B.  Co.  36  Wis.  425;  State  ew  ret. 
Lamb  v.  Owmingham,  83  Wis.  124,  17  L.  B. 
A.  145,  53  a.  W.  36;  Atty.  Gen.  T.  Sou 
Clait-e,  37  Wis.  400;  State  v,  Bt.  Croite  Bo»m 
Corp.  00  Wis.  505.  19  K.  W.  396;  Btate  em 
rel.  Wood  v.  Bofcer,  38  Wis.  71. 

Mcasrs.  M.  M.  BUer,  Morita  WlttlSt 
V.  Quzlea,  and  O.  B.  Eatabrook  also  lot 
relator. 

Messrs.   WlnUer,   Xluidera*  Swlth, 
Bottnm,  A  Vilas  for  reepondents. 

WImsIow,  J.,  delivered  the  opinion  ot  the 

court: 

The  Constitution  of  this  state  (S  8,  art. 

7)  provides:  "The  supreme  court,  except  in 
cases  otherwise  provided  in  this  Constitu- 
tion, shall  have  appellate  jurisdiction  only, 

tbe  geoerai  superintendence  ot  all  courts  of 
Inferior  Jurisdiction  for  tbe  prevention  and  cor- 
rection of  errors  and  abuses  where  the  laws  do 
not  expressly  provide  a  r«nedy.  It  may  lasuo 
writs  of  error,  certiorari,  mandamus,  prohibi- 
tion, QUO  werrant<^  and  all  writs  and  proeessea 
oeceaaary  for  the  furtherance  of  Justice  or  the 
execution  of  tbe  laws.'  Rev.  Stat.  chap.  77,  || 
6,  6.  We  have  Jurisdiction,  then,  unless  the 
laws  expressly  provide  a  remedy.  They  do  not, 
for  DO  legislature  ever  contemplated  aucb  a  state 
of  facta.  The  writ  of  mandamus  might  have 
prevented  the  evil,  bat  now,  before  such  writ 
could  be  issued  the  old  blgtaway  may  have  been 
made.  The  only  remedy  for  tbe  time  being  le 
the  writ  of  prohibition."  Harrlman  v.  Waldo 
County  Comrs.  58  Me.  83. 

It  may  be  well  to  say  here  that  the  olal  prine 
court  Is  held  by  any  of  the  members  ot  the  su- 
preme court, — that  la  to  say,  the  aggregation 
of  the  Judges  ot  the  nlsI  prlos  court  form  the 
appellate  court. 
HHaeachnactta. 

"The  [supreme  Judicial]  court  shall  have 
general  superintendence  of  ail  courts  of  Infe- 
rior Jurisdiction  to  correct  and  prevent  errora 
and  abases  therein,  where  no  other  remedy  la 
expressly  provided,  and  may  issue  writs  of  er^ 
ror.  certiorari,  mandamus,  prohibition,  quo 
warranto,  and  all  other  writs  and  proceaaeB  to 
courts  of  Inferior  Jurisdiction,  corporations, 
and  IndlvldaalB  necessary  to  the  furtherance  of 
Justice  and  the  regular  execution  ot  the  lawa" 
Uasa  Pub.  Stat.  chap.  160.  |  8. 

The  superior  court  Is  a  court  of  limited  Jnrls- 
dlctlon,  and  while  it  has  original  Jurisdiction 
In  regard  to  some  matters.  It  la  not  considered 
tbat  it  has  such  original  Jurlsctlctton  as  gives  It 
a  superintending  control  over  Inferior  courts, 
either  by  express  provision  of  statutes,  or  an 
having  tbe  Inherent  powers  of  the  KIng'a 
bench.    Mass.  Tub.  Stat.  chap.  152.  ||  1-7. 

There  is  no  provision  in  tbs  Constitution  of 
MassQcbusetta  whereby  the  power  and  author^ 
ity  of  tbe  courts  of  tbat  commonwealth  are 
either  conferred  or  limited,  and  no  fetter  Is 
placed  by  that  Instrument  upon  the  legislature 
in  tbe  matter  of  clothing  those  tribunals  with 
such  Juriadlction  an  it  sees  Qt.  Tbe  act  of  Par- 
liament of  1699  and  1700  (11  Wm.  III.},  chap. 
3,  conferred  a  very  extensive  Jurisdiction  of 
plena  of  the  criminal  and  civil  actions  upon  the 
superior  court  of  Judicature  of  tbe  province  of 
Massachusetts,  and  generally  ot  all  other  mat- 
tera  aa  fully  and  amply  to  all  Intents  and  pur* 
poses  whatsoever  aa  the  conrta  ot  King's  brach, 
common  pleas,  and  ej chequer  have.  Of  course 
the  supreme  court  of  the  eommoo^MilUi  su«4 
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which  shaJI  be  coextenaiTe  with  the  state; 
but  in  DO  case  removed  to  the  supreme  court 
shall  a  trial  by  jury  be  allowed.  Tbe  su- 
preme court  shall  have  a  general  superin- 
tending control  over  all  inferior  courts;  it 
shall  have  power  to  issue  writs  of  habeas 
corpus,  mandamus,  injunction,  quo  warranto, 
certiorari,  and  other  original  and  remedial 
writs,  and  to  hew  and  determine  the  same." 
Yerr  early  in  the  history  of  this  court  and 
of  the  state  the  question  of  the  construction 
and  meaning  of  the  section  was  presented  to 
this  court,  and  learnedly  discussed  by  Jus- 
tice Smith  in  tbe  opinion  in  the  case  of 
Atty.  Gen.  v.  Blossom,  1  Wis.  317.  That 
case  was  an  information  filed  in  this  court 
by  the  attorney  general  in  the  nature  of  a 
quo  warranto  a^^ainst  Blossom  and  others, 
and  motion  was  made  to  dismiss  the  eanse 
for  lack  of  jurisdiction,  on  the  ground  that 

ceeded  to  tbose  powers,  and.  In  addition  there- 
to, tbe  earlier  statutes  provided  tbat  tbat  court 
Bbould  bave  power  to  Issue  all  writs  of  prohibi- 
tion and  mandamas  according  to  the  law  of  tbe 
land,  and  should  have  cognisance  of  all  such 
matters  as  by  the  laws  of  tbe  province  were 
made  cognisable  b;  the  superior  court  of  Judi- 
cature.   Btat.  1780,  chap.  17 ;  1782,  chap.  9. 

Soon  thereafter  the  legislature  enacted  tbe 
statute  before  Quoted  (Gen.  Stat.  chap.  112, 
i  8).  It  tbui  appears  that  both  by  legis- 
lative grant  and  as  tbe  successor  of  the  King's 
bench  the  power  of  the  supreme  Judicial  court 
as  to  the  possession  of  general  superintendence 
became  and  remains  unlimited,  and  also  ex* 
elnslve,  for,  as  will  be  noticed,  while  the  one 
provision  of  tbe  before-mentioned  statutes  con- 
fers the  unrestricted  power  on  the  supreme  Judi- 
cial court,  tbe  other  specialty  excludes  "super- 
Intending  control"  from  tbe  jurisdiction  of  tbe 
superior  court  Att7.  Gen.  t.  Boston,  127  llass. 
471. 

The  following  are  the  instances  of  the  exer- 
cise of  t-he  power  by  tbe  supreme  Judicial  court : 

Tbe  power  to  lay  out,  etc.,  streets,  conferred 
by  statute  on  tbe  mayor  and  aldermen  of  the 
dty.  Is  Judicial  In  Its  character,  and  their  ac- 
tion la  Bucb  matters  Is  subject  to  review  by 
certiorari.  Parks  T.  Boston,  8  Plch.  S18.  19 
Am.  Dec.  322. 

Tbe  reason  for  the  existence  of  the  power, 
the  mode  of  action  of  tbe  superintending  court 
In  exerting  the  control,  and  tbe  circumstances 
under  which  It  will  be  exercised,  are  thus  stated 
In  tbe  case  of  Strong,  Petitioners.  20  Pick.  484 : 
"In  every  well-constituted  government  the 
bigbeat  Judicial  autborit;  must  necessarily 
have  a  supervisory  power  over  all  inferior  or 
subordinate  trlbuoala,  magistrates,  and  all  oth- 
ers exercising  public  authority.  If  they  com- 
mit errors  It  will  correct  them.  If  they  refuse 
to  perform  their  duty  It  will  compel  tbem. 
In  tbe  former  case  by  writ  of  error.  In  tbe  lat- 
ter by  mandamus.  And  gwerallT  In  all  cases 
of  omissions  or  mistakes,  where  there  Is  no 
other  adequate  specIRc  remedy,  resort  may  be 
bad  to  this  blgb  Judicial  writ.  It  not  only  lies 
to  ministerial  but  to  Judicial  offlcers.  In  the 
former  case  It  contains  a  mandate  to  do  a 
speclflc  act,  but  In  the  latter  only  to  adjudicate, 
to  exercise  a  discretion  upon  a  particular  sub- 
ject." 

As  will  be  seen  later,  the  above  statement 
bas  been  approved  and  adopted  In  other  stain. 

While  the  power  to  Issue  the  specified  orig- 
inal writs  Is  conferred  by  statute,  tbe  cases 
and  modes  In  which  it  Is  to  be  exercised  are 
not ;  and  tor  that  dependence  must  be  had  up- 
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the  granting  the  writs  in  the  third  clause 
of  the  constitutional  provision  above  quoted 
gave  no  additional  jurisdiction,  but  that 
those  writs  were  simply  named  as  instru- 
mentalities by  which  the  appellate  power 
and  the  superintending  control  were  to  be  ex- 
ercised. This  contention  was  repudiated 
the  court,  and  the  oonclusion  diatinctly 
reached  and  clearly  stated  that  the  constitu- 
tional provision  contained  three  separate 
granta  of  jurisdiction  to  this  court,  namely, 
(1)  the  appellate  jurisdiction;  (2)  the  su- 
perintending control  over  inferior  coarts ;  and 
(3)  the  original  jurisdiction  to  be  exercised 
by  means  of  the  writs  named  in  the  third 
clause  to  protect  the  sovereignty  of  the  state, 
preserve  the  liberty  of  the  people,  and  secure 
the  rights  of  its  citizens.  In  discussing  the 
second  clause  of  the  section,  namely,  "the 
sQpreme  oottrt  shall  have  a  general  superin- 

on  what  the  court  Id  the  following  case  partly 
styles  "that  great  repertory  of  rules  aud  prece- 
dents,— tbe  common  law." 

Prohibition  to  restrain  a  court  martial  hav- 
ing Jurisdiction  under  tbe  statutes  was  refused 
In  Washburn  v.  Phillips,  2  Met.  206. 

The  supreme  court,  as  such,  could  not  exer- 
cise appellate  Jurisdiction  over  the  probate 
courts,  but  for  the  statute  of  178^,  chap.  46, 
by  which  tbe  former  court  is  constituted  the 
supreme  court  of  probate.  As  tbe  latter  It 
bas  such  appellate  Jurisdiction,  and  will  de- 
cline to  Issue  certiorari  to  the  probate  courts. 
Peters  v.  Peters,  8  Cusb.  529. 

While  the  remedy  of  certiorari  has  osually 
been  eonflned  to  casea  where  some  errcn'  or  de> 
feet  In  proceedings  In  their  nature  Judicial, 
which  are  not  according  to  the  course  of  the 
common  law,  appears  on  the  record,  that  rem- 
edy la  not  restricted  to  that  class  of  casea  If 
ft  were  so  It  would  ba  a  serious  defect  In  the  ad- 
ministration of  Justice.  Umd<m  v.  Worcester 
County  Comrs.  2  Allen,  463.  In  this  case  the 
court  said,  after  Quoting  Gen.  Btat.  chap.  112, 
t  8 :  "This  broad  and  general  authority  was 
doubtless  conferred  for  tbe  purpose  of  enabling 
tbls  court  to  bring  before  them  any  proceed- 
ings of  Judicial  tribunals  when  there  was  no 
special  mode  prescribed  for  revising  and  corrcct- 
in?  them."  A  certiorari  will  not,  however,  be 
made  a  substitute  for  appeal  or  exceptions. 
Tbe  granting  of  It  la  always  addressed  to  tbe 
discretion  of  the  court. 

To  same  effect  Is  Farmlngton  River  Water 
Power  Co.  v.  Berkshire  County  Comrs.  112 
Mess.  212. 

Tbe  case  of  Atty.  Gen.  t.  Bostui.  123  Mass. 
460,  contains  a  statement  by  Lord  Hardwlebe, 
of  tbe  reason  why  the  Klng*8  bench  grants  tbe 
original  prerogative  writs,  which  "Is  to  pre- 
vent a  failure  of  Justice,  and  for  the  execution 
of  tbe  common  law,  or  of  some  statute,  or  of 
the  King's  charter."  And  Lord  Manafleld  said 
that  "tbe  original  nature  of  the  writ  [of  manda- 
mus], and  the  end  for  which  It  was  framed,  di- 
rect upon  what  occaalons  It  should  be  used," 
vit.:  "Where  tbe  law  bas  established  no  specif- 
ic remedy,  and  where  In  Justice  and  good  gov- 
ernment there  ought  to  be  one."  Tue  court 
Chen  held  tbat,  as  the  highest  court  of  law  of 
the  commonwealth.  It  had  as  extensive  powers 
and  duties  in  tbls  respect  as  tbe  court  of 
King's  bench  In  England,  and  tbat  the  grantins 
of  tbe  writ  of  mandamua  rested  In  tbe  souad 
discretion  of  the  court :  nnd  quoted  the  stat- 
ute in  reference  to  "general  superlntendeoce" 
and  the  permission  to  lssiu4be  sereial  writs. 
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tmdin^  ooatrol  over  all  inferiw  oourti,"  it 
«u  wud:  "ThiB  sentence  contains  a  clear 
Ijraot  of  power.  We  will  not  undertake  to 
8sy  that  without  this  grant  the  power  would 
not  be  in  the  court,  it  is  not  neceeaary  to 
discuss  that  question.  We  are  endeavoring 
to  arrive  at  Uie  proper  con£tructi<Hi  of  the 
mitten  law.  It  is  a  grant  of  power.  It  is 
unlimited  in  extent.  It  is  undefined  in  char- 
acter. It  is  unsupplied  with  means  and  ia- 
strumentalities.  The  C<Hi3titution  leaves  us 
irhoUy  in  the  dark  as  to  the  means  of  exer- 
eising  this  clear,  unequivocal  grant  of  pow- 
er. It  gives,  indeed,  the  jurisdiction,  but 
does  not  pretend  to  intimate  its  instruments 
or  agencies."  Again,  in  duouasing  the  third 
clause  of  the  section,  it  was  said:  "Here  is 
also  a  distinct  grant  of  power.  The  first  of 
the  section  is  restrictive, — one  of  limitation 
merely.    The  two  last  are  dear  grants  of 


power,theoneof  which  gives  the  power  of  ■ 
superintending  control  over  inferior  court* ; 
the  other  giving  the  power  to  issue  certain 
writs  in  the  appropriate  cases,  and  to  hear 
and  determine  the  same."  The  section  came 
before  this  court  again  in  the  great  case  of 
Atty.  Gen.  v.  Chicago  &  N.  W.  R.  Co.  35 
Wis.  425,  and  the  exhaustive  discussion  by 
Chief  Justice  Kyan  in  that  case  of  the  orig- 
inal jurisdiction  of  this  court  under  the 
third  clause  of  the  section  will  ev«-  stand  as 
a  monument  to  the  l^al  learning  and  ability 
of  tiiat  distinguished  justice.  In  that  dia- 
cussion  the  conclusion  reached  in  the  Bloa- 
torn  Case  to  the  effect  that  there  were  three 
separate  and  independent  grants  of  jurisdic- 
tion in  the  section  quoted  was  fully  ap- 
proved, and  the  court  said  pp.  615  et  seq.) : 
"The  framers  of  the  Constitution  appear  to 
have  well  understood  that  with  appellate 


The  coart  awarded  a  mandamus  to  the  city  of 
Boston  to  compel  it  to  maintain  a  toll  ferry. 

Ttto  legislature  had  enacted  a  statute  pro- 
viding for  tbe  eondenmatltm  of  Isnds  of  the 
Connecticut  River  Ballroid  Company  ander  the 
right  of  eminent  domain  for  the  c<mstrnctloii  of 
a  onion  passenger  statlMi  to  be  used  by  the 
Connecticut  Blver  Railroad  and  otber  railroad 
eompaales,  Inclading  a  railroad  owned  and  con- 
trolled by  tbe  commonwealth.  The  only  provl- 
siao  la  the  statute  for  compensation  was  that  It 
staoold  be  made  from  the  earnings  ot  the  last- 
nentloned  railroad.  Thereupon  tbe  manager 
U  that  railroad,  by  dlrectl<m  ot  the  govmtor 
and  council,  entered  and  took  possession  of  the 
lands  of  tbe  Connecticut  River  Railroad  Conv 
pany,  and  presented  a  petition  to  the  coanty 
commissioners  praying  them  to  determine  and 
award  such  damages  to  the  said  eompsny  as 
might  seem  just.  Tbe  latter  company  appeared 
before  tbe  commlBBioners,  and  objected  to  their 
uvuming  any  jurisdiction  In  the  premises.  Tbe 
objection  waa  overruled,  and  tbe  company  there- 
upon applied  to  a  Justice  of  the  supreme  Judi- 
cial court  for  a  writ  of  prohibition  to  the  de- 
feodantsi  tbe  county  commlssltHiers,  upon  the 
ground  tbat  tbe  statute  was  unconstitutional 
because  no  proTlslon  was  made  therein,  or  oth- 
Hwlse,  for  tbe  reasonable  compensation  of  the 
Connecticut  lUver  Railroad  Company  for  the 
Isnd  no  taken.  Tbe  supreme  Judicial  court  do- 
dded  tbat  the  provision  of  the  statute  for  com- 
pensation was  not  such  as  tbe  Constitution  re- 
quired :  tbat  tbe  statute  was  as  a  consequence 
imconstltutlonal,  and  the  county  conmilssloners 
without  JnrlsdIeUon,  and  Issaed  a  writ  of  pro- 
hibition to  restrain  thtir  further  proceedings. 
Tbe  opinion  of  Chief  Justice  Gray  Is  of  value 
ss  a  history  of  the  exercise  of  the  power  by  tbe 
King's  bench,  and  contains  citations  of  the 
various  acts  of  Parliament  and  provincial  sut- 
otes  whereby  the  Jurisdiction  ot  the  King's 
bendi,  common  pleas,  and  exchequer  passed  to 
tbe  province  of  Massachusetts.  Connecticut 
Klver  R.  Co.  V.  Franklin  County  Comrs.  127 
Mass.  CO,  84  Am.  Rep.  838. 

The  aupreme  court  will  Issue  a  writ  of  pro- 
hibition to  restrain  a  magistrate  from  enter 
talning  an  application  of  a  debtor  to  take  the 
oath  tliat  he  does  not  Intend  to  leave  tbe  state 
after  a  similar  application  has  onee  been  heard 
sad  rtfosed.  Henshaw  v.  Cottcm,  127  Mass. 
«0. 

MleltlKan. 

**Tbe  saprsne  court  shall  have  a  general 
sjperlBtradlng  e<mtrol  over  all  Inferior  eoorts, 
snd  diall  have  power  to  Issue  writs  of  error, 
habeas  OMfpos,  mandamns,  qoo  warranto,  pro- 
51  L.  R.  A. 


cedendo,  and  otber  original  and  remedial  writs, 
and  to  hear  and  determine  the  same.  In  all 
otber  cases  It  shall  have  appellate  Jurisdiction 
only."    Mich.  Const,  art.  6,  {  3. 

Circuit  courts  have  saperlntendfng  control  of 
foferlor  courts  and  tribunals. 

"They  shall  also  have  power  to  Issue  writs 
of  habeas  corpni^  mandamus,  Injunction,  quo 
warranto^  certiorari,  and  otber  writs  necessary 
to  carry  into  effect  their  orders.  Judgments,  and 
decrees,  and  give  them  a  general  control  over 
Inferior  courts  and  tribunals  within  their  re- 
spective Jurlsdietlons."  Mich.  Const  art.  8,  i 
8. 

"The  supreme  court  shall  have  a  general  su- 
perintending control  over  all  Inferior  courts  to 
prevent  and  correct  errors  and  abuses  tberein, 
where  no  other  remedy  Is  ezprestiy  provided 
by  law,  .  .  .  and  shall  have  power  to  Issue 
writs  of  veroe,  certiorari,  habeas  corpus,  manda- 
mus, quo  warranto,  procedendo,  prohibition, 
supersedeas,  and  all  other  original  and  remedial 
writa"  2  How.  Anno.  Stat.  (Mich.)  title  29, 
chap.  243,  f  6404,  p.  1690. 

Where  there  Is  no  otber  mode  of  reviewing 
a  judgment  the  party  aggrieved  has  the  right 
to  avail  himself  of  tbe  superintending  power 
which  this  court  possesses  over  all  Inferior  ju- 
risdictions, and  to  have  tbe  proceedings  of  the 
court  below  reviewed  by  the  supreme  court  In 
a  mode  antborlied  by  the  common  law.  Per- 
kins V.  Lapeer  County  Superintendents  ot  Poor, 
1  MIcb.  B04. 

Where  tbe  right  of  appeal  from  tbe  action 
of  the  board  of  SDpervisors  Is  entirely  abro- 
gated by  the  Constitution  It  Is  not  to  be  pre- 
sumed that  the  framers  of  that  Constitution  In- 
tended to  confer  upon  the  board  absolute  des- 
potic power  to  place  them  entirely  above  and 
beyond  the  reach  of  all  legal  control  or  re- 
straint touching  their  offlclsl  acts  and  the  dls- 
chaige  of  ttadr  olBclal  duty  Imposed  upon  them 
by  existing  laws,  and  to  leave  sll  those  who 
have  Just  and  honest  claims  against  counties 
without  legal  remedy.  At  any  rate  the  mere 
abrogation  of  the  right  ot  appeal  by  tbe  Con- 
stitution raised  no  such  legal  presumption,  nor 
does  It  authorise  the  construction  which  tbe 
board  of  supervisors  assumes  to  claim, — that 
the  Buprone  court  has  no  supervisory  power 
over  their  ofllclal  acts.  People  e«  rsl,  Brlstow 
V.  Haeomb  County  Supers.  8  Hlcb.  476. 

In  People  e*  rel  Russell  v.  State  Prison  In- 
spectors, 4  Mich.  187,  tbe  supreme  court  quoted 
witb  approval  what  has  been  given  In  tbe 
Strong  Case^  20  Pick.  484. 

WImts  a  mandamns  issued  to  direct  tbe  ac- 
tion of  a  legal  tribunal  or 
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iarisdiction  th«  court  took  all  common- 
ftw  writs  applicable  to  it,  a^d  with  super- 
intanding  control  all  oommon-law  writa  ap- 
plicable to  that;  and  that  failins  adequate 
commoQ-Iaw  writs,  the  court  might  well  de- 
viaenewones.as  Lord  Coketell8ui,aa'aiecret 
in  law.'  Hence  the  Constitution  names  no 
writ  for  tiie  exercise  of  the  appellate  or  su- 
perintending jurisdiction  of  the  court."  And 
again:  "The  grant  of  original  jurisdiction 
ia  one  entire  thing,  given  in  one  general  pol- 
icy, for  one  general  purpose,  though  it  may 
have  many  objects,  and  many  modes  of  exe- 
cution. So  it  ii  of  the  appellate  power.  So 
it  ia  of  the  superintending  control.  There  are 
three  independent  and  distinct  grants  of  ju- 
risdiction, each  compact  and  ctmgruouB  in 
itself;  each  a  uniform  group  of  analogous 
remedies,  though  to  be  exercised  in  several 
ways,  by  several  writs,  in  l^gal  and  equitable 


proceedings  on  many  objects,  in  great  varie- 
ty of  detail.  The  Constitution  wisely,  al- 
most neceuarily,  stopped  with  the  general 
grants  of  junsdietion  carefully  distin- 
guished, and  left  details  to  practioe  and  ex- 
perience. .  .  .  The  three  grants  of  ju- 
risdiction proceed  on  one  policy:  Appellate 
jurisdiction  to  decide  finally  all  ordinary 
litigation;  superintending  jurisdiction  over 
all  other  courts  to  contru  the  course  of  or- 
dinary liti|[ation  in  them;  and,  outside  of 
these,  original  jurisdiction  of  certain  pro- 
ceedings at  law  and  in  equity,  to  protect 
the  general  interests  and  wdfare  of  the  state 
and  its  people,  which  it  would  not  do  (to 
quote  Smith,  J.)  to  dissipate  and  scatter 
auunig  many  inferior  courts."  These  prop- 
ositions, so  clearly  laid  down,  have  never 
been  questioned,  nor  does  it  seem  that  they 
are  open  to  question  even  in  the  absence  of 


«onrse  of  Justice  It  Is  an  ezerdse  of  supervisory 

control,  aod  Is  In  the  nature  of  an  appellate 
action.  In  other  cases  It  la  generally,  If  not 
•Jways,  an  exercise  of  original  Jurisdiction. 

It  would  seem  to  follow  that  the  writ 
should  be  regarded  as  directed  to  the  Judge  ofS- 
dally,  and  as  binding  the  incumbent  whoever 
he  may  be.  In  all  cases  the  Jurisdiction  to  Is- 
sue mandamus  depends  on  the  official  charac- 
ter, and  binds  the  officer,  and  the  reason  Is,  If 
anything,  stronger  where  the  writ  Issues  to  a 
ooart  of  Justice.  People  em  rel.  Barrett  v. 
Bacon,  18  Hlch.  247.  , 

The  circuit  court  bad  Issued  a  certiorari  to 
the  recorder  of  a  city,  and  upon  review  de- 
cided that  he  had  no  Jurisdiction  over  the  per- 
son or  the  subject-matter  In  dispute,  and  that 
the  judgment  was  wholly  void  and  oi  no  effect, 
but  by  an  order  dismissed  tbe  certiorari.  The 
relator  thereupon  brought  error  to  tbe  supreme 
court  Insisting  that  the  order  was  Inconsistent, 
to  which  It  was  replied  that  the  circuit  courts 
have  not,  like  the  supreme  court,  any  general 
superintending  or  supervisory  control  over  In- 
ferior courts  or  tribunals  so  as  to  enable  them 
to  Issue  a  common-law  writ  of  certiorari.  The 
supreme  court  held  that  while  the  statutes  did 
not  eoiUFer  the  power  upon  the  circuit,  tbe  Con- 
stitution, by  I  8  of  art.  8  did  as  clearly  as  |  8 
(Ives  It  to  the  supreme  court ;  and  that,  while 
a  statutory  certiorari  may  have  been  Intended 
to  have  been  Issued,  yet  the  proceedings  were 
suadent  to  Justify  the  granting  of  a  common- 
law  writ ;  and  the  Judgmmt  of  the  circuit  court 
In  dismissing  the  certiorari  and  the  Judgment 
of  the  recorder  was  reversed.  ThcMnpson.  v. 
School  DIst.  No.  e,  25  Mich.  483. 

The  dreult  court  bad  made  an  order  appoint- 
ing a  receiver  over  a  railroad  company,  and 
granted  an  Injunction  restraining  tbe  majority 
ei  the  directors  of  tbe  company  from  the  man- 
agement and  control  of  the  corporate  business. 
The  supreme  court  held  that  the  appointment 
««  purls  of  a  receiver  to  manage  the  corporate 
tmslness.  snd  the  granting  of  an  Injunction  in 
a  tike  manner  on  an  Interlocutory  e»  parte  ap- 
plication, whereby  tbe  control  of  tbe  huslneas 
Is  taken  from  tbe  directors,  are  more  than 
Irregular,  and  are  absolutely  void  as  entirely 
beyond  the  power  of  tbe  court,  and  are  sucb 
an  abuse  as  may  be  required  to  be  corrected  by 
mandamus:  and  awarded  a  writ  of  mandamus 
to  compel  tbe  circuit  court  to  vacate  the  order 
appointing  a  receiver,  and  to  dissolve  tbe  In- 
junction. People  AS  rel.  Port  Huron  4  O.  &. 
Co.  V.  St.  Clair  Circuit  Judge,  81  Hldi.  4B6. 

This  ease  Is  very  nearly  Identical  wltb  Bavs- 
n  L.  R.  A. 


meyer  T.  Ban  Pranciseo  City  A  County  Super. 
Ct.  84  Cal.  32T.  10  L.  B.  A.  62T,  24  Pac.  164. 

In  another  case  the  supreme  court  held  that 
Its  Jurisdiction  la  not  statutory,  but  plenary, 
and  supervision  is  given  over  all  inferior  tribu- 
nals by  the  Constitution.  The  court  In  this 
case  granted  a  mandamus  to  compel  the  circuit 
Judge  to  set  aside  an  lojunctlon  which  It  held 
to  be  more  than  erroneoua,  ebaoluteiy  void; 
that  an  appeal,  although  admissible,  was  not 
necessary  to  rescind  It;  that  the  existence  of  a 
remedy  of  another  nature,  which  Is  not  ade- 
quate, furnishes  no  reason  tor  refusing  a  rem- 
edy by  mandamus  if  the  necessity  of  Justice  re- 
iiulres  it.  Tawas  ft  B.  County  B.  Co.  v.  Iosco 
County  Circuit  Judge.  44  Uleb.  479,  7  M.  W. 
67. 

Ab  to  compelling  the  drcult  court  to  dissolve 
tbe  injunction,  the  same  thing  was  accom- 
plished in  the  last  two  cases,  In  the  same  man- 
ner and  by  the  same  mode  of  reasoniug;  but  la 
the  first  no  mention  Is  mads  of  the  supervltion 
given  over  all  Inferior  tribunals  by  the  court, 
and  In  tbe  last  It  Is  expressly  stated  to  be  dono 
In  virtue  of  It. 

Where  the  circuit  court  grants  sn  injunction, 
and  tbe  bill  of  complaint  In  the  equity  action  Is 
devoid  of  substance,  a  mandamus  will  bs 
awarded  by  the  supreme  court  to  compel  the 
circuit  court  to  dissolve  the  injunction.  Tan 
Norman  v.  Jackson  Coiuty  Clrenlt  JudgS^  4S 
Mich.  204,  7  M.  W.  796. 

Vr'here  a  preliminary  injunction  operated  In 
such  a  way  as  to  do  violence  to  vested  rights 
and  Interests  It  was  sucb  an  Invasion  of  rights 
as  entitled  tbe  aggrieved  parties  to  a  prompt 
redresa  Mandamus  was  awarded  to  compel 
the  circuit  Judge  to  dissolve  the  Injunction. 
Detroit  T.  Hosmer,  78  Xlch.  884.  44  N.  W.  822. 

Certain  persons  claiming  to  be  trastees  of  s 
church  commenced  an  equity  action  against  the 
relator,  tbe  pnstor  of  the  church,  to  estobllsb 
the  validity  of  an  actios  taken  at  a  church 
meeting  at  which  It  was  alleged  that  the  pas- 
toral relation  was  dissolved ;  and,  anticipating 
an  attempt  to  rescind  that  action,  procured  an 
injunction  to  enjoin  the  relator  from  admit- 
ting any  person  to  membership  without  the  con- 
sent of  a  majarity  of  tbe  church  council.  A 
motlou  to  dissolve  tbe  Injunction  was  made  and 
denied.  The  supreme  coun  granted  a  manda- 
mus to  compel  such  dissolution  on  the  ground 
that  the  questions  Involved  related  to  the  meth- 
od of  admlssiua  to  membership  In  a  denomina- 
tional body  and  the  ijnaltflcatlon  of  voters  at  s 
meeting,  not  of  the  corporation,  bnt  of  th« 
church:  and  that  both  parties  mnst  first  ex- 
haust the  remedies  affordsd£^t%«o8ldBtasUcal 
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•deonons  upon  the  subject,  and  loiddng  at 
the  language  of  tlie  Mction  alone.  It  must 
t»e  redded  aa  settled,  therefore,  that  by  the 
constitutional  grant  o<  "a  general  auperin- 
4«nding  control  over  all  inferior  courts '  this 
-court  was  endowed  with  a  separate  and  in- 
dependent jurisdiction,  which  enables  and 
requires  it  in  a  proper  case  to  control  the 
-course  of  ordinary  litigation  in  such  inferior 
«ourt8,  and  was  also  endowed  with  all  the 
-common-law  writs  applicable  to  that  juria- 
dietiott.  What  those  writs  are,  and  the 
manner  of  their  use,  are  questions  which 
have  not  as  yet  been  directJy  presented  or 
decided,  but  Uiey  are  necessarily  involved  in 
the  present  case,  and  hence  must  now  be  con- 
sidered. That  the  makers  of  the  Constitu- 
tion used  the  words  in  question  understand- 
ingly,  and  with  a  specific  meaning,  and  not 
■as  a  mere  rhetorical  flourish  or  high-sound- 


ing form  of  words,  can  admit  of  no  doubt. 
Only  a  superficial  knowledge  of  the  growth 
and  development  of  the  English  judicial  sys- 
tem is  necessary  to  determine  what  that 
meaning  was  and  is.  The  English  court  of 
King's  bench  had  a  superintending  jurisdiC' 
tion  over  all  the  inferior  courts  of  the  realm, 
which  it  freely  exercised  by  the  use  of  well- 
defined  writs  from  very  early  times.  The 
I^orman  idea  was  that  the  King  was  the 
foundation  of  all  justice,  and  hence,  when 
an  inferior  court  executed  its  jurisdiction, 
or  refused  to  act  within  tiie  jurisdiction  to 
the  prejudice  of  a  suitor,  and  no  other  reme- 
dy was  provided,  application  could  be  made 
by  the  aggrieved  party  to  the  King's  court 
to  restrain  or  compel  action.  The  King's 
bent^  was  peculiarly  the  King's  court,  in 
which  he  sometimes  sat  himself,  and  was  al- 
ways supposed  to  sit  when  not  personally 


Ixxllefl  before  the  coart  will  consider  the  ques- 
clons  Involved.  Buettner  v.  Frozer,  100  Ulch. 
178,  58  N.  \V.  S34. 

In  ui  action  Id  the  circuit  court  against  the 
-relator  for  an  Injunction  restraining  the  lev; 
«f  an  assessment  by  the  relator  upon  the  plain- 
tiff In  that  actlm  as  a  member  of  and  Insured 
in  tbe  relator  company,  an  Injunction  pendente 
Ute  was  Issued  and  served,  a  motion  to  dissolve 
which  was  denied,  and  thli  action  was  Instl- 
tnted  to  compel  such  dlssolntion.  Tbe  supreme 
■court  held  that  tbe  bill  ItssU  showed  that  the 
complainant  was  liable  to  paj  tbe  assessmsat, 
and  had  nothing  to  complain  it  on  account  of  It, 
juMi  that,  as  a  matter  of  law.  It  appeared  from 
tbe  bill  alone  that  be  was  not  entitled  to  an 
injunction ;  and  granted  a  mandamus  to  com- 
pel the  court  in  which  the  action  was  brought 
to  dissolve  Uie  injunction.  X(mle,  'Bt.  ft  B.  Farm- 
era'  Hat.  P.  Ins.  Co.  v.  Davis,  100  Ulcb.  606, 
S2  L.  &  A.  481,  69  N.  W.  2C0. 

The  circuit  court  had  granted  an  Injunction 
against  the  relators  in  an  equity  action  enjoin- 
ing the  board  from  Issuing  bonds  for  the  pur- 
^ase  of  tbe  site  for,  and  erecting,  a  county 
building.  The  supreme  court  held  that,  admit- 
ting oil  tbe  allegations  of  the  bill,  there  were 
no  grounds  for  su  Injunction ;  and  awarded  a 
■writ  ot  mandamus  to  compel  Its  dissolution. 
Wayne  County  Supers,  v.  Wayne  Circuit  Judges, 
106  UlcA.  166,  64  N.  W.  42. 

What  was  done,  and  tbe  manner  of,  and  rea- 
«ODS  for  doing  It,  In  the  last  Ove  cases,  wss  tbe 
ttme  as  In  Tawas  ft  B.  County  B.  Co.  v.  Iosco 
Ctounty  CIrcalt  Judge,  44  Mich.  479,  7  N.  W. 
-4^7.  But  no  mention  is  msde  In  either  of  the 
coast Itutional  power,  tbe  exercise  of  which  was 
asserted  In  that  case. 

In  Detroit  v.  Wabash.  St.  L.  ft  P.  R.  Co.  63 
Idlch.  712,  80  N.  W.  321.  tbe  court  said  It  has 
1»een  always  held  that  oar  Jurisdiction  by  eertlo- 
zari  Is  constltntionnl,  and  not  subject  to  revo- 
cation. 

The  Judge  of  the  recorder's  court  bad  quashed 
■certain  Indictments  for  want  of  Jurisdiction, 
and  the  prosecuting  attorney  applied  to  the 
sapreme  court  for  a  mandamus  to  compel  blm 
to  proceed  to  tbe  trial  of  the  Indictments.  Tbe 
aupreme  court  held  that  the  recorder's  court 
ted  jnrlsdlctloii.  And  tbst  "under  ths  eonatl- 
ntlon  .  .  .  this  court  is  given  general 
superintending  control  over  all  Inferior  courts 
with  power  to  Issue  ail  tbe  various  classes  of 
original  and  remedial  writs  Including  writs  of 
-error,  msDdamns,  procedendo,  etc.  The  writ 
■of  procedendo  has  been  practically  superseded 
.  .  «  by  tbe  writ  ot  mandamus."  I^ple  «a 
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rel.  Roblson  v.  Switt,  60  Ulch.  620,  26  N.  W. 
694. 

In  Detroit  Tug  ft  Wrecking  Co.  v.  Gartner,  75 
Mich.  860,  42  N.  W.  008,  wblch  was  an  applica- 
tion In  mandamus  to  compel  tbe  circuit  Judge 
to  grant  a  new  trial,  tbe  court  said :  "It  Is 
true  that  the  Constitution  has  given  this  court 
a  general  superintending  control  over  all  Infe- 
rior courts,  but  m  tbe  exercise  of  this  Jurisdic- 
tion It  bas  never  been  claimed  that  this  court, 
can  substitute  its  discretion  for  that  of  the' 
Inferior  tribunal,  and  compel  it  to  exercise  and 
enforce  our  discretion  and  not  theirs.  This 
court  has  uniformly  beld  that  It  bas  no  author- 
ity to  review  the  discretion  of  trial  courts  In 
granttng  or  refusing  new  trials." 

Relator  bad  executed  a  bond  on  appeal  from 
a  Justice's  court.  A  Judgment  was  rendered 
against  him  and  the  appellant  at  circuit.  Be- 
fore an  execution  was  legally  Issuable,  the  at- 
torney for  the  appellee  signed  a  stipulation 
which  was  filed  In  the  case,  agreeing  not  to 
take  out  an  execution  for  sixty  days;  aftet  the 
expiration  of  wblch  he  Issued  an  execution, 
which  was  returned  unsatisfled  and  an  alias 
execution  Issued.  The  relator  moved  to  quash 
the  alias  execution  on  the  ground  that  it  was 
not  Issued  until  after  the  expiration  of  thirty 
days  United  by  tbe  statute,  and  that  the  stipu- 
lation was  made  without  relator's  consent.  Tbe 
respondent  denied  ths  motion,  and  relator  ap- 
plied for  a  mandamus  to  compel  him  to  quash 
the  alias  execution.  The  supreme  court  held 
that  tbe  circuit  Judge  bad  no  power  to  extend 
the  liability  of  a  surety  In  a  bond  executed  on 
an  appeal,  and  granted  the  writ.  Olldersleeve 
V.  Adslt,  07  Hlifli.  606.  S7  N.  W.  187. 

Wh6re  tbe  circuit  court  In  a  divorce  action 
beld  that  It  had  no  Jurisdiction  because  of  a  de- 
fect In  pnblishlng  under  an  order  of  pubtlca. 
tlon  the  supreme  Judge  on  application  for  a 
mandamus  to  compel  tbe  circuit  court  to  pro- 
ceed, held  that  the  publication  was  sufficient, 
and  tbe  circuit  court  had  Jurisdiction  and 
awarded  the  writ.  Adams  v.  Hoamsr,  08  Utch. 
31,  66  H.  W.  1061. 

Attorneys  procured  an  attaetament  and  under 
It  procured  the  sheriff  to  levy  on  certain  books 
of  account,  trial  balances,  and  private  papers 
of  a  firm,  and  while  in  bis  possession  the  sher- 
iff permitted  the  attMrneys  to  examine  and  take 
copies  of  such  books,  etc.  Tbe  property  was  tbsn 
returned  and  the  sttacbmevt  proceedings  dis- 
continued. Upon  the  facts  thus  obtained  a  sec- 
ond attachment  was  sued  out.  The  circuit 
court  denied  a  motion  Cor  an  order  restraining 
the  use  of  the  facts  so  obtained  for  the  purposes 
ot  the  second  attacbment.  The  sufRue  jeoorfl^ 
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present.  It  lucceeded  ia  this  respect  the 
very  ancient  aula  regis  when  (near  the  close 
of  the  Norman  period)  Uiat  court  was  di- 
vided into  the  courts  of  the  King's  bench, 
common  pleas,  and  exchequer.  Being  the 
King's  oourt,  it  was  natural,  if  not  inevita- 
ble, that  the  King's  soverei^  power  of  caus- 
ing justice  to  be  dealt  to  his  Bubjects  in  the 
course  of  litigati<m  in  inferior  courts  should 
be  administered  by  and  through  that  court. 
Ulackstone  says  of  this  court  (Com.  bk.  3, 
chap.  4,  p.  42) :  "The  jurisdiction  of  this 
court  is  very  high  and  transcendent.  It 
keeps  all  inferior  jurisdictions  within  the 
bounds  of  their  antiiorlty,  and  may  eitlier 
remove  tiieir  ^woceedings  to  be  determined 
here  or  prohibit  their  progress  below.  It  su- 
perintends all  civil  oorporations  in  the  King- 
dom. It  commands  magistrates  and  others 
to  do  what  their  duty  requirea  in  every  ease 

awarded  a  writ  of  mandamus  to  compel  the 
clreult-eourt  Judge  to  enter  the  order.  Boseu- 
tba)  T.  Ptc^erman,  98  Mich.  208.  22  L.  R.  A. 
6U3,  57  N.  W.  112. 

In  Combs  T.  Wilber.  90  Mich.  234,  58  N.  W. 
71,  tbe  supreme  court  Issued  a  mandamus  to 
compel  the  circuit  court  to  vacate  an  order  al- 
lowing an  appeal  from  a  Justice's  court,  where 
It  was  not  a  proper  esse  for  such  allon^ance. 

Belator  recovered  a  Judgment  In  the  superior 
court  of  tbe  city  possessed  of  a  co-ordinate  Ju- 
risdiction wltb  tbe  circuit  court.  A  motion  for 
a  new  trial  In  the  superior  court  was  denied, 
and  on  writ  Of  error  to  the  supreme  court  the 
Judgment  was  affirmed.  Thereupon  tbe  de- 
fendant In  tbe  Judgment  commenced  an  equity 
action  against  relator  In  tbe  circuit  court  al- 
leging the  mlsoouduct  of  tbe  Jury  In  tlie  prin- 
cipal suit,  and  asked  to  have  the  Judgment  can- 
celed because  of  It.  Tbe  topreme  court  beld 
tbat  the  equity  action  was  practically  an  ap- 
plication for  a  new  trial  in  another  action  In  a 
court  having  co-ordinate  Jurisdiction,  whicb  tbe 
circoit  Judge  bad  no  Jurisdiction  to  entwtaln : 
and  granted  a  mandamus  to  compel  bim  to  va- 
•:ate  a  restraining  order  made  In  tbe  equity  ac- 
tion, and  a  writ  of  prohibition  to  stay  further 
proceeding*  tbereln.  Maclean  v.  Speed,  52 
Micta.  257,  IB  N.  W.  890. 

Circuit  courts  have,  undw  the  Constitution. 
<rt.  6,  I  8,  a  general  supervisory  control  over 
Inferior  courts  and  tribunals  subject  to  appel- 
late Jurisdiction  of  the  supreme  court.  Peo- 
ple e*  ret.  Taylor  v.  St.  Clair  Clrcidt  Judge,  82 
Uieh.  M. 

And  by  virtue  of  tbat  section  the  circuit  court 
of  the  county  of  Wayne  correctly  Issued  a  writ 
of  cntiorari  to  review  a  conviction  In  tbe  re- 
corder's court  of  Detroit  for  an  alleged  viola- 
tion ot  the  city  ordinance.  Bwlft  v.  Wayne 
County  Circuit  Ct.  Judges,  64  HIch.  484,  31  N. 
W.  434. 

In  Bamum  Wire  ft  Iron  Works  v.  Speed,  59 
Hicb.  272,  28  N.  W.  802,  a  mandamus  was 
awarded  by  tbe  supreme  court  to  compel  the 
circuit  court  to  vacate  an  order  restraining  re- 
lator from  proceeding  In  an  attachment  suit. 

Mandamus  will  Issue  under  tbe  power  of  sn- 
pertntendlDg  control  conferred  upon  the  su- 
preme court  by  Mich.  Comp.  Laws,  |  191,  to 
vacate  a  void  order  hj  tbe  state  court  of  medi- 
ation and  arUtratl<m  granting  a  rehearing  In  a 
cause  decided  by  It.  And  prohibition  to  stay 
further  proceedings  under  such  order  will  be 
granted  under  the  like  power  of  control.  Re- 
naud  V.  State  Court  of  Mediation  ft  Aibltratlon 
(Mlcb.)  83  N.  W.  6S0. 
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where  there  is  no  other  specifle  remedy.  It- 
protects  the  liberty  of  the  subject  by  speedy 
and  summary  interposition.  It  takes  cog- 
nizance both  of  criminal  and  civil  causes,, 
the  former  in  what  is  called  the  Crown  side 
or  Crown  office^  the  latter  in  the  plea  side  of 
Uie  court." 

It  is  very  apparent  that  when  the  maker» 
of  the  Constitution  used  the  words  "superin- 
tending control  over  all  inferior  courts" 
they  definitely  referred  to  that  welI-knowi» 
superintending  jurisdiction  of  the  court  of 
King's  bench.  In  England  it  was  a  branch 
of  the  King's  power  lodged  with  the  King*s- 
court;  in  uiis  country  it  is  a  branch  of  uie 
sovereign  power  of  the  people,  committed 
by  them  as  a  sacred  charge  to  this  court,  not 
to  be  exercised  upon  light  occasion,  or  when 
other  and  ordinary  remedies  are  sufiScieuty 
but  to  be  wisely  used  for  the  benefit  of  any 

■Isaonvl. 

"Tbe  supreme  lourt  shall  have  a  general  su- 
perintending control  over  all  Inferior  courts. 
It  shall  have  power  to  Issue  writs  of  habeaa 
corpus,  mandamufl^  quo  warranto,  certiorari, 
and  other  original  remedial  writs,  and  to  hear 
an<t  determine  tbe  same."  Uo.  Const,  art.  % 
i  3. 

"The  supreme  court  shall  have  superintend- 
ing control  over  the  courts  of  appeal  by  man- 
damus, prohibition,  and  certiorari."  Mo.  Const. 
Amend.  1884,  |  8. 

Kansas  City  and  St.  Louis  courts  of  appeals 
Iiave  power  to  Issue  writs  of  habeas  corpus,  quo 
warranto,  mandamus,  certiorari,  and  other  or- 
iginal remedial  writs,  and  to  hear  and  deter- 
mine the  same,  and  shall  have  a  superlutend- 
Ing  control  over  all  Inferior  courts  ot  record 
In  the  countie*  of  tbelr  respective  districts.  Id. 
11  2,  4. 

"Tbe  circuit  court  shall  exercise  a  superin- 
tending control  over  criminal  courts,  probate 
courts,  county  courts,  municipal  corporation 
courts.  Justices  ot  the  peace,  and  all  inferior 
tribunals  In  each  county  in  their  respective  dr- 
cults."    Mo.  Const,  art.  6,  |  23. 

Where  tbe  chancellor  refuses  to  certifyacauae 
In  which  he  bad  been  counsel  before  his  acces- 
sion.  to  the  supreme  court  on  tbe  ground  tbat 
there  had  been  no  final  determination  of  the  ac- 
tion, and  that  the  supreme  court,  having  ap- 
pellate Jurisdiction  only,  could  not  assume  Ju- 
risdiction until  such  a  determination,  the  su- 
preme court  In  the  exercise  of  superintending 
control  can  award  a  certiorari  to  remove  the 
cause  Into  that  court  Rector  v.  Price,  1  Mo. 
198. 

Tbe  supreme  court  will  not  exercise  its  power 
of  superintending  control  to  command  the  Judge- 
of  the  circuit  court  to  alter  his  record  so  as  to 
conform  to  what  it  may  be  told  Is  tbe  truth. 
Dixon  V.  Second  Jud.  Circuit  Judge,  4  Mo.  286. 

Speaking  of  tbe  i^ower  of  superintending  con- 
trol, the  supreme  court,  In  Lane  v.  Charless,  6- 
Mo.  285.  said :  "it  Is  most  apparent,  then, 
that,  but  for  the  exceptions,  this  court  would 
have  no  original  Jurisdiction  at  all.  Now  what 
are  the  exceptions?  They  are  all  found  in  tbtt- 
3d  section,  and  tbey  are :  1.  That  the  supreme 
court  shall  have  a  genera)  superintending  con- 
trol over  all  Inferior  courts  of  law.  Tbl» 
power  may.  I  have  no  doubt,  sometimes  require 
tbe  exercise  of  original  Jurisdiction,  and  some- 
times the  power  may  be  used  In  tbe  exercise 
of  appellate  power,  as  In  cases  of  appeals  antf 
writs  of  error.  But  my  opinion  rather  Is,  that 
the  first  of  tbe  section  Is  a  general  grant  of 
power,  and  tbat  tbe  twlanee  Is  a  qteclfieatlon 
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citizeti  when  an  inferior  court  either  refuses 
to  act  within  its  jurisdiction,  or  acts  beyond 
its  jurisdiction  to  the  serious  prejudice  of 
the  citizen.  2  Spelling,  Extraordinary  Ke- 
lief,  S  1388.  The  two  great  writs  by  which 
this  superintending  jurisdiction  was  princi- 
pally ezerciBed  by  the  court  of  King's  bench 
were  the  writs  of  mandamus  and  prohibi- 
tion; the  one  directiiu;  action  by  the  infe- 
rior court,  and  the  otnter  forbidding  action. 
Of  these  writs  ud  their  peculiar  ofBce, 
when  directed  to  an  inferior  court.  Black- 
stone  says  (Com.  bk.  3,  chap.  7,  p.  110): 
"For  it  is  the  peculiar  business  of  the  court 
of  King's  bench  to  superintend  all  inferior 
tribunals,  and  therein  to  enforce  the  due  ex- 
ercise of  those  judicial  or  ministerial  powers 
with  which  the  Crown  or  legislature  have 
invested  them,  and  this^  not  only  by  restrain- 
ing their  excesses,  but  sJso  by  quickening 


their  negligence,  and  obriating  their  denial 
of  justice."  In  addition  to  these  two  pre- 
rogative writs,  the  superintending  control 
over  inferior  courts  was  at  common  law 
sometimes  exercised  by  means  of  the  writs, 
of  certiorari  and  procedendo,  the  first  of 
which  issued  either  from  the  King's  bench 
or  from  chancery,  and  the  second  from  the 
court  of  chancery  alone,  which  court  was 
also  invested  with  a  part  of  the  superintend* 
ing  {tower.  Harris,  Certiorari,  I  3,  p.  4;  Bl. 
Com.  bk.  3,  chap.  7,  p.  109.  As  to  the  writ 
of  certiorari,  it  is  used  so  frequently,  and 
its  ordinary  functions  are  so  well  known, 
that  discussion  of  it  is  unnecessary;  and  as 
to  the  writ  of  procedendo  it  may  be  said 
that  it  has  practically  fallen  into  disuse,  its 
functions  being  fully  performed  by  the  writ 
of  mandamus.  High,  Extr.  Lwl  Rem.  3d 
ed.  9S  147,  148.   It  would  hardfy  be  helpful 


of  the  iastances  and  tbe  mode."  Referring  to 
the  conclOBion  oC  Che  section,  the  coart  said 
farther:  "What  can  those  other  writs  be  I 
To  bring  them  nnder  the  clause  they  mast  be 
both  original  and  remedial.  I  consider  a  writ 
of  prohibltioa  as  known  at  common  law  one 
Instance  ander  the  general  words,  for  as  I  un- 
dersLand  tbe'  objects  and  nature  of  that  writ 
the  court  can,  from  Its  organization,  both  hear 
and  determine  the  writ."  The  court  then  held 
tkat  the  writ  at  Injunction  coald  not  be  an- 
other Instance,  on  the  ground  that,  although  It 
was  remedial.  It  was  not  an  original  writ,  and 
tbe  court  had  no  power  to  grant  It. 

In  Harper  t.  Baker,  S  Ho.  116,  the  supreme 
conrt  eald  that  what  li  the  regular  law  day  of 
tbe  Jastiee"*  court  is  a  question  of  fact  which 
coald  be  proved  on  tbe  trial ;  or  perhaps  ad- 
vantage of  the  Irregularltj  might  have  been 
bad  bj  an  exercise  of  the  supMlnteudlng  con- 
tnd  of  the  circuit  court. 

A  party  flled  a  petition  twfore  the  law  com- 
missioner praying  the  latter  to  make  an  order 
nn  a  Justice  of  the  peace  to  retax  coats,  and 
to  refrain  from  Issaing  execution,  and  otber  re- 
lief. The  Justice  demurred  to  the  petition,  and 
the  commissioner  sustained  the  demurrer,  which 
tbe  court  considered  as  equivalent  to  the  refus- 
al of  tbe  order  asked  tor  by  the  petition.  The 
court  said:  "This  proceeding  was  designed  to 
call  Into  exercise  tbe  superintending  control 
wblcb  the  statute  confers  upon  the  law  commls- 
idoners  over  Justices  of  the  peace.  Ladue  v. 
Spalding,  17  Uo.  159. 

The  clerk  of  the  supreme  court,  after  falling 
to  appear  at  a  term  thereof,  and  refusing  obedi- 
ence to  tbe  orders  of  the  court,  flled  a  petition 
In  a  circuit  court  making  the  Judges  of  the  su- 
preme court  and  others  defendants,  and  praying 
an  Injunction  to  restrain  the  dtfendants  from 
taking  the  records,  seal,  etc.,  of  the  supreme 
eonrt  from  bis  possession.  TIpon  an  affidavit 
that  the  Injunction  had  been  served  on  the  de- 
fendants and  others,  among  them  the  governor 
of  tbe  state,  and  that  they  had  violated  It,  the 
elreolt  court  made  an  order  for  them  to  sbow 
cause  why  an  attacbment  ahoold  not  Issne 
against  them  for  contempt.  This  was  an  ap- 
plication to  the  supreme  court  for  a  prohibition 
to  tbe  plaintiff  and  the  Judge  of  the  circuit 
court,  to  prohibit  them  from  proceeding  further 
in  Che  matter.  A  peremptory  writ  was  Issued. 
The  case  presents  tbe  novel  qtectacle  of  an  ap- 
plication being  mode  to  a  court  for  a  writ  to 
another  court  to  prohibit  the  latter  from  pro- 
ceeding in  a  matter  before  tt  in  which  two  of 
the  three  Judges  composing  the  former  were  par- 
tits  defendant,  and  the  awarding  of  the  peremp* 
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tory  writ  of  prohibition  by  the  necessary  vote 
of  one  of  those  two.  It  was  no  doubt  the  exer- 
cise of  superintending  control.  Thomas  v. 
Mead,  86  Mo.  232. 

Where  tbe  law  devolves  npon  an  officer  the 
exercise  of  discretion.  It  la  tbe  sound  legal  dis- 
cretion, not  a  capricious  arbitrary  or  oppres- 
sive one.  In  a  case  like  this,  if  the  supreme 
court  bad  no  Jurisdiction  the  petitioner  would 
stand  in  tbe  antHnalons  attitude  of  a  penoa 
liavlng  a  specific  right,  and  might  i>e  entirely 
remediless  by  law.  State  rel.  Adamson  v. 
Lafayette  County  Ct.  41  Mo.  221. 

And  the  supreme  court  will  exercise  a  super- 
intending control  over  that  discretion  so  far 
as  to  compel  tbe  conrt  to  proceed  according  t» 
a  sound  and  Jnat  discretion,  and  Co  prevent  tbe 
exercise  of  it  In  an  unjust  and  arbitrary  man- 
ner: but  wilt  not  undertake  to  Judge  of  that 
matter  In  the  flrat  Instance,  but  will  only  com- 
mand the  oaurt  to  proceed  In  the  perfomunca 
(tf  their  official  duty.  Btate  em  rel.  Jaeluoa  t. 
Howard  County  Ct.  41  Mo.  247. 

Where  the  drcult  court  was  attempting  to 
supervise  tbe  action  of  tbe  county  court  la  a 
mattpr  In  which  it  had  no  Jurisdiction  to  do  so, 
the  supreme  court  awarded  a  prohibition  to  the 
circuit  court  to  prevent  it  from  farther  pro- 
ceeding In  tbe  matter.  Vltt  v.  Owoai,  42  Mo, 
512. 

The  county  court  Is  an  inferior  tribunal  over 
which,  by  tbe  Oonstltutlon  and  laws  of  tbe 
state,  the  supreme  court  has  supervising  con- 
trol, and  can  compel  It  to  act  when  It  refuses 
to  perform  or  proceed  In  tbe  execution  of  a 
plain  duty  enjoined  on  It  by  law.  State  ex  rel. 
Ensworth  v.  Albln,  44  Mo.  84S. 

In  an  application  for  a  mandamus  to  tbe 
Judge  of  tbe  circuit  court  to  oompel  him  to  re- 
ceive a  verdict  rendered  by  tbe  Jury,  where  the 
Jury  had  found  as  a  verdict,  "We,  the  Jury, 
find  a  verdict  for  defendants,  tbey  to  pay  the 
costs  of  this  suit,"  and  the  respondent  bad  re- 
fused to  receive  the  verdict  and  discharged  the 
Jury,  a  peremptory  writ  was  awarded  to  compel 
him  to  receive  and  enter  tbe  verdict  of  record. 
State  ex  rel.  Webster  v.  Knight,  46  Mo.  88. 

The  writ  of  mandamus  Is  one  mode  of  exer- 
cising the  superintending  cootrol  over  inferior 
courts  conferred  upon  tbe  supreme  court  by  the 
Constitution,  and  can  be  resorted  to  In  crimi- 
nal, as  well  as  civil,  cases.  In  neither,  however, 
can  It  be  made  to  perform  the  functions  of  a 
writ  of  error  or  appeal  when  addressed  to  sub- 
ordinate Judicial  tribunals.  State  ex  rtl.  Har- 
ris V.  Laugblln,  7S  Mo.  358. 

The  St.  Ixmls  court  of  appeals  bas  no  power, 
nnder  |  12  of  art.  0  of  the  CoMtlbttion.  to 
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to  enter  into  any  extanded  inrestigation  u 
to  whether  there  were  other  writs  at  oom- 
Bnon  law  by  which  the  Buperintending  power 
was  exercised.  The  writs  already  named 
form  a  Teritable  arsenal  of  l^al  weapons  by 
moans  of  which  all  ordinary  excesses  or  de- 
faults on  the  part  of  inferior  courts  which 
■call  for  the  exercise  of  such  power  can  be 
■corrected  and  controlled.  Nor,  for  the  same 
reason,  is  it  necessary  to  cmsider  tlw.  eng- 
^stion  of  Chief  Justice  Ryan  in  the  Rmt- 
road  Caaea  to  the  effect  that  the  court  may 
•devise  new  writs  in  case  of  the  inadequacy 
•of  the  common-law  writs  to  meet  the  case  in 
)innd.  The  conclusion  is  inevitable  that 
v-ith  the  constitutional  grant  of  superin- 
tcndinff  control  this  court  took  at  the  same 
time  all  the  ancient  writs  necessary  to  en- 
able it  to  exercise  that  hi^  power.  Includ- 
ing certainly  the  writs  of  mandamos,  pro- 
liibition,  c^iorarl,  and  procedendo.  The 
statute  which  purports  to  grant  to  the  au- 
preme  court  the  power  to  issue  writs  of 
^'prohibition,  niperaedeas,  procedendo,  and 


8bpt., 

all  other  writa  and  process  not  specially 
provided  by  statute,  which  may  be  necessary 
to  enforce  the  due  administration  of  right 
and  justice  throughout  the  state"  (Stat. 
1898,  S  2406),  can  hardly  be  said  to  bav« 
given  the  court  any  additional  instrumen- 
talities for  the  exercise  of  the  superintend- 
ing jurisdiction,  because  this  court  possessed 
those  write  as  a  necessary  adjunct  of  the 
ewutitutlonal  grant  of  a  superintendinff  con- 
trol. Nevertheless,  the  section  is  helpful  aa 
indicating  the  Icsislative  intention  that  no 
doubt  should  be  left  as  to  the  power  of  the 
court  to  issue  any  writs  necessary  to  make 
effective  the  three  separate  grants  of  juris- 
diction made  to  it  by  the  Constitution.  Nor 
does  the  fact  that  in  the  third  clause  of  the 
Constitution  certain  writs  are  named,  in- 
cluding mandamus  and  certiorari,  aa  the 
means  by  which  original  jurisdiction  is  to 
be  exercised,  militate  against  the  position 
that  the  grant  of  superintending  control  car- 
ried with  it  all  itecesBary  writs  applicable 
to  its  efifident  exercise,  for  the  plain  reason 


craat  an  allowance  to  a  wife  for  attomers'  fees 
and  expmses  of  proceeOfngs  on  appeal  Crom  tbe 
Jadgment  of  tbe  circuit  court  In  favor  of  the 
husband  for  a  divorce.  State  cx  rel.  Clark- 
mon  ▼.  St.  Louis  Court  of  Appeals,  88  Mo.  135. 

The  Kansas  city  court  <^  appeals  bad  dls- 
nlssed  an  appeal  from  the  circuit  court.  Tbe 
supreme  court  held  that  It  had  the  power,  un- 
-der  Const.  Amend.  1884,  |  8.  to  issue  a  manda- 
mus to  compel  tbe  Judges  of  tbe  Kansas  eitj 
court  of  appeals  to  reinstate  the  cause,  which 
4t  bad  refused  to  hear  and  determine  and  had 
«trltiken  from  Its  docket.  The  opinion  la  of 
•ome  lensth,  and  contains  antherltlea  pro  and 
eon  on  the  question  whether  the  Junior  appellate 
«oart  can  be  compelled  bj  mandamua  from  the 
Qltimate  appellate  court  to  reinstate  and  hear 
and  determine  an  appeal  which  it  has  dls- 
alssed.  The  court  aald,  inter  aUa:  "There 
Is  perhapa  no  aubject  la  the  whole  range  of  Ju- 
risprudence where  the  decisions  of  dltTerent 
courta,  and  frequently  of  the  same  court,  are 
«»  oonfllctlng  as  upon  the  subject  of  tt\e  writ 
«t  mandamus, — aa  to  when  the  writ  shall  la- 
«ne.  Aa  Chancellor  Kent  would  say,  tbe  law 
-on  the  aubject  la  In  a  state  of  'painful  vlbra- 
tiML' "  State  e*  reL  Bayba  v.  Pblllpa,  87  Ho. 
481.  8  L.  K.  A.  476.  10  S.  W.  855. 

A  Jury  hod  conTlcled  a  person  of  felony,  and 
tfxed  hla  punlabment  at  six  months'  Imprlson- 
mont.  The  Judge,  of  bis  own  motion,  set  aside 
the  verdict,  and  entered  an  order  forever  die 
■qualifying  the  Jurors.  Aftenvards  the  defend- 
ant was  placed  on  trial,  and  pleaded  bis  former 
•conviction.  The  plea  was  disregarded  by  the 
court,  and  the  defendant  was  convicted  and  his 
^nlabment  fixed  at  .five  years.  This  waa  a 
writ  of  error  to  tbe  trial  court.  Tbe  supreme 
-court  reversed  tbe  Judgment,  and  added :  "And 
an  order  herein  will  be  entered  In  this  court 
-expressly  commanding  the  Judge  of  the  criminal 
court  .  .  .  that  on  receipt  of  a  copy  of 
aald  order  be.  said  Judge,  do  forthwith  rein- 
state the  original  verdict  In  this  cause  aa  of 
tbe  date  the  aame  was  returned  and  set  aside. 
.  .  .  and  that,  tbta  being  done,  he.  the  said 
Judge,  do  forthwith  enter  Judgment  and  aen- 
tence  thereon  as  of  said  date."  State  v.  Sny- 
der. 08  Mo.  555,  12  S.  W.  369.  All  that  could 
properly  be  done  under  the  writ  of  error  was 
accomplished  when  the  Judgment  was  reversed 
«nd  the  defendant  ordered  discharged ;  but  It 
la  suggested  that  the  making  of  the  order  Is 
vnrely  tbe  exercise  of  superintending  control. 
£1  L.  R.  A. 


State  eJT  rel.  Blakemore  t.  Bombaner,  101 
Mo.  49B,  14  8.  W.  726,  was  an  action  Involvloc 
the  title  to  the  oillce  of  clerk  of  tbe  circuit 
court,  which  tbe  supreme  court  held  was  an 
ofllce  under  the  state,  and  that,  therefore,  under 
the  Constitutloa,  an  appeal  lay  directly  to  tba 
supreme  court ;  and  that  In  such  ease  tbe  court 
of  appeals  had  no  Juriadlctlon  to  entertain  a 
proceeding  in  quo  warranto;  and  that,  if  the 
court  of  appeali  attempted  to  assume  Jurlsolc- 
tion,  tbe  supreme  court  had  the  power  to,  and 
would,  arrest  Its  action  by  prohibition.  Tb* 
result  o4  tbia  declalon  is  that  tbe  supreme  eonrt 
has  exduadve  appellate  and  original  Jurisdic- 
tion of  all  the  rases  mentioned  In  Ifo.  Const. 
1675.  an.  0,  I  12,  and  also  Ammd.  1884,  1  6, 
and  that  the  original  and  appellate  Juriadlc- 
tlon of  tbe  conrta  of  appeals  Is  confined  to 
those  eases,  tbe  subject-matter  at  wblcb  Is  not 
within  tbe  original  and  appellate  Jorladletton 
of  the  supremo  court. 

The  doctrine  of  this  ease  waa  afterwards  a^ 
proved  and  reasserted  In  Btate  em  rel.  Hogera 
V.  Bombaner,  109  Mo,  108.  16  &  W.  606.  In 
which  case  it  was  also  beld  that  the  olBee  of  the 
writ  of  prohibition  was  not  alone  merely  to  ar- 
rest Illegal  action,  but  was  broad  enougb  to,  in 
a  cose  calling  for  it,  compel  restitution.  This 
view,  RB  will  be  seen,  was  that  of  the  supreme 
court  of  California  In  Haveroeyer  v.  San  Fran- 
cisco City  A  County  Super.  Ct.  84  Cal.  827,  10 
L.  K.  A.  627,  24  Pac  121. 

Where  a  cause  had  been  transferred  to  tbe 
circuit  court  of  the  nearest  adjoining  coonty, 
which  court  held  that  the  case  had  been  Im- 
properly sent  there,  and  ordered  It  stricken 
from  its  docket  and  returned  to  tbe  county 
where  it  originated,  on  an  application  for  a 
mandamus  to  oompel  said  circuit  court  to  rein* 
state  tbe  case  on  the  ground  that  It  bad  Juris- 
diction, tbe  supreme  court  so  beld,  aaylng: 
"Tbe  premises  considered,  we  do  not  doubt  that 
this  wss  an  appropriate  occasion  tor  tbe  ezcr- 
clae  of  our  aupervlsory  control  and  mandatory 
authority,  and  consequently  we  Issue  our  per- 
emptory writ."  State  tm  rel.  ScbonboS  v. 
O'Bryan,  102  Mo.  264, 14  8.  W.  888. 

Where  the  court  of  appeals  bad  omitted  to 
certify  a  cause  to  the  supreme  court  under  thp 
provision  of  Amend.  1884.  |  6,  and  It  appf>nred 
that  one  of  the  Judges  of  tbe  court  of  appeals 
had  dissented,  but  did  not  state  In  terms  that 
he  deemed  tbe  deeisloa  contrary  to  a  former 
decision  at  ths  snprena  eoutr^^  either  of 
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41iat  mandaniiii  and  certiorari,  though  en- 
tirely suitable  and  efficient  aa  superintend- 
ing writs,  are  equally  veil  adapted  for  use 
in  the  exercise  of  the  original  jurisdiction,. 
«nd  in  faet  neceuary  to  make  tnat  juriLsdic- 
tion  eom|»1ete  and  effective.  iWtber,  it 
nay  be  said  that  said  last-named  writs  are 
frequently  used  in  the  exercise  of  the  appel- 
late jurisdiction  of  this  and  other  nqtrenie 
«ourta,  but  th<7  are  not  thereby  confined  to 
«uch  use. 

It  was  suggested  at  the  bar  upon  the  ar- 
fument  of  this  case  that  this  "superintend- 
ing control"  was  a  branch  of  the  juriadietion 
■of  this  court  which  bad  practically  remained 
•dormant  during  the  «ristence  of  this  court, 
Init  a  very  slight  examination  d  the  ded- 
sions  will  demonstrate  that  this  is  an  erro- 
neous idea.  The  examples  may  not  be  nu- 
merous, and  it  is  to  the  credit  of  the  trial 
•courts  that  such  is  the  fact,  but  they  are  en- 
tirely sufficient.  It  is  true,  the  subject  has 
never  been  fully  diseossed,  and  the  jurisdic- 
tion has  been  exerdsed  without  bcdng  dass- 

the  courts  of  appeals.  It  was  b«ld  tbat  tbe  su- 
preme court  has  snpertatendlog  control  OTcr 
cbe  courts  of  sppesis,  but  n»  sppellate  Juris- 
diction from  tbat  ooart;  that  to  give  the  su- 
preme court  authority  to  compel  the  court  ol 
appeals  to  certify  the  case  there  mast  have  been 
a  refusal  to  do  so  after  the  dtaseating  Judge 
bad  stated  !n  terms  tbat  he  deemed  the  deci- 
sion contrary,"  etc.  State  ex  rel.  Third  Nat. 
Bauk  V.  Smith,  107  Mo.  527,  16  B.  W.  401.  IT 
S.  W.  UOl:  HIssoori,  K.  A  T.  R.  Co.  T.  Snltb, 
154  Mo.  300,  65  8.  W.  470. 

Tbe  writ  of  prohlbltl<Hi  Is  a  familiar  mode 
of  the  exercise  of  tbe  power  of  superintendlns 
cMitrol  over  sll  Inferior  courts  witb  which  the 
•opreme  court  Is  Invested  by  the  Constitution. 
State  «•  rel.  Herrlam  v.  Ross,  123  Mo.  435,  23 
L.  R.  A.  634,  25  B.  W.  047. 

Where  an  Inferior  trlbnnal  or  otDclal  body 
charsed  wltb  tbe  performance  of  a  daty  Involv- 
iDs  a  discretion  In  the  exercise  thereof  la  guilty 
«f  a  gross  and  palpable  violation  of  tbe  dis- 
cretion confided  to  It,  tbe  supreme  court.  In  the 
exercise  of  the  noperlntendlngr  control  conferred 
ttj  the  Constitution,  will  control  the  Interior 
trlbonal  by  Its  writ  of  mandamus,  especlslly 
If  the  right  Tlolated  pertains  to  the  public. 
State  em  rtt.  Kelleher  v.  at.  Louis  Public 
Scboola,  134  Mo.  206,  85  S.  W.  617. 

This  case  quotes  witb  approval  tbe  statement 
In  Strong,  Petitioner,  20  Pick.  496,  also  Quoted 
In  People  €»  rel.  Russell  t.  State  Prison  In- 
epectora  4  Mich.  187. 

A  writ  of  bsbeas  corpus  had  been  leaued  by 
4erendaDt  Dobson,  dn-nlt  Judge,  for  the  pro- 
4iictlon  of  certain  parties  wbo  bad  been  con- 
victed of.  and  sentenced  to  be  executed  for, 
murder.  Tbe  attorney  general  removed  tbe 
prooeedlng  Into  the  supreme  court  by  a  certio- 
rari. Tbe  court.  In  qusshlng  the  habeas  cor- 
pus proceedtngs,  after  quoting  the  provision  of 
the  Constitution  giving  It  a  general  superintend- 
ing centred  over  all  Inferior  coorta  further 
stated  that,  as  a  means  of  maintaining  that 
eoperlntendlng  control,  the  supreme  court  had 
power  to  Issue  writs  of  habeas  corpua  quo  war- 
ranto, certiorari,  and  other  original  and  reme- 
dial writs,  and  hear  and  determine  the  same; 
and  that  tbe  poaer  of  tbe  court  Is  as  eompre- 
li«BBlve  In  this  respect  over  Inferior  courts  In 
tbe  state  aa  was  tbe  court  of  King's  bench  In 
England :  and  that  the  power  of  superintend- 
ing control  hss  been  exercised  by  the  supreme 
court  from  the  earliest  days  of  Its  history  down 
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ifled  or  named,  but  the  fact  remains  that  it 
has  certainty  been  exercised  by  the  use  of 
the  writs  of  mandfinins  and  prohibition. 
Thus,  in  State  ex  rel.  Brotonell  v.  MoArthur, 
13  Wis.  407,  the  writ  of  mandamus  was 
granted  comx>olling  a  circuit  judge  to  make 
an  order  changing  the  venue  of  an  action, 
and  in  State  cos  ret.  Sperice  v.  Dick,  103  Wis. 
407,  79  N.  W.  421,  the  same  judgment  was 
rendered.  In  State  em  rel.  Atty.  Oen.  v. 
Eau  Claire  County  Circuit  Ct.  07  Wis.  1,  38 
L.  R.  A.  864,  72  N.  W.  193,  a  writ  of  prohi- 
bition was  granted  preventing  the  further 
prosecution  of  certain  eontempt  proceedings 
in  the  circuit  court  because  such  court  was 
acting  in  excess  of  its  jurisdiction.  Doubt- 
less other  cases  could  be  cited  in  this  court 
where  the  superintending  control  has  been 
exercised  by  this  court,  but  these  will  suf- 
fice to  show  that  such  power  has  not  Iain 
dormant.  Instances  of  the  exercise  of  this 
power  by  the  circuit  court  under  its  consti- 
tutional grant  of  "superintending  control" 
over  inferior  courts  (Wis.  Const,  art.  7,  S  8) 

to  the  present  time  In  keci^ng  the  circuit  and 
other  courts  within  tbe  cwnpass  ol  their  legiti- 
mate Jurisdiction,  snd  In  preventing  tbem  from 
transcending  tbe  confines  of  their  lawful  an* 
tborlty.  State  ex  rel.  Walker  v.  Dobson,  18S 
Mo.  1,  36  B.  W.  238. 

State  CM  rcl.  Molllneauz  v.  Mvdlson  County 
Ct.  136  Mo.  823,  87  B.  W.  1126,  reasserts  the 
power  of  superintending  control  of  the  sapraia 
court  over  all  Inferior  coarta 

An  appeal  bad  been  taken  from  an  order  over- 
ruling a  motion  to  vacate  aa  order  appointing 
a  receiver  of  the  property  of  the  relators,  and 
an  appeal  bond  had  been  duly  approved.  Tbe 
receiver  retained  tbe  possession  of  the  prop- 
erty after  the  perfected  appeal,  and  did  not  turn 
It  back  to  the  posaesalon  of  tbe  relators  not- 
withstanding the  approval  of  their  appeal  bond. 
The  supreme  court  held  thst  the  bond  oper- 
ated to  suy  all  proceedings  to  enforce  the  re- 
ceivership order ;  snd,  ss  Incident  to  thst  stay. 
It  had  likewise  the  effect  to  release  tbe  prop- 
erty to  the  party  from  whom  It  had  been  taken 
by  reason  of  the  order  of  appolutment  of  ilie 
receiver ;  and  further,  that  It  was  not  necessary 
for  the  relators  to  uake  any  further  formal  ap- 
plication to  th^  circuit  Judge  by  tbe  way  of  sug- 
gesting his  want  of  Jurisdiction  over  tbe  proper- 
ty after  the  appeal  became  perfect  by  the  ap- 
proval of  tbe  bond ;  as  It  was  obvious  from  the 
whole  proceedings  that  such  an  appHcatlcMa 
would  be  futile, — dtlng  London  v.  Cox,  L.  E. 
2  H.  L  282,  16  Week.  Bep.  44,  86  L.  J.  Bxdl. 
N.  8.  226.  Tbe  alternative  writ  of  prohibition 
was  made  absolute;  and  It  was  further  or- 
dered that  the  receiver  forthwith  deliver  all 
property  In  his  custody  to  tbe  parties  from 
whom  he  received  the  same.  Stste  es  ret.  Bt. 
Louis  &  K.  R.  Co.  V.  Hlnel.  187  Mo.  486,  tT 
S.  W.  921,  88  8.  W.  961. 

Tbe  court  of  sppeals  had  reversed  the  Jadg- 
ment  of  tbe  crimlnsi  court  which  discharged 
the  relator  convicted  by  a  police  Justice,  and 
restored  the  conviction,  end  refused  an  applica- 
tion to  certify  the  case  to  tbe  supreme  court  on 
the  ground  that  a  constitutional  question  was 
Involved,  and  tbat  the  court  of  appeals  had  no 
Jurisdiction.  Relator  then  applied  to  the  su- 
preme court  for  a  mandamus  to  compel  the 
conrt  of  appeals  to  make  the  certificate.  Tbe 
supreme  court  decided  tbat  a  constltntlcmal 
question  was  Involved,  and  awarded  -p.  peremo- 
tory  muidamna    Stats  ffl^i,^  b^Vfi^'eig+e 
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may  also  be  cited.  Thus,  in  State  ea  ret. 
Afarsh  V.  Whittet,  61  Wis.  351,  21  N.  W. 
246,  the  circuit  court,  by  maadamus,  com- 
pelled a  justice  of  the  peace  to  correct  the 
entries  is  his  docket  to  accord  with  the 
facts,  and  it  was  held  that  the  circuit  court 
hod  the  power  under  its  grant  of  supervisory 
control.  There  seems  to  have  been  no  ex- 
tended discussion  of  the  general  character 
and  limits  of  the  sujfierintendin^  jurisdiction 
of  supreme  courts  in  the  decisions  of  other 
states,  although  the  Constitutions  of  Mis- 
souri, Michigan,  and  Colorado  contain  pro- 
visions very  similar  to  our  provision  grant- 
ing to  the  supreme  court  superintending  con- 
trol over  all  inferior  courts;  while  in  Ala- 
bama, Arkansas,  Iowa,  and  North  and  South 
Carolina  the  superintending  rantrol  ia  given 
in  somewhat  different  phraseology.  How- 
ever, we  have  found  no  decisions  nor  intima- 
tions contradictory  to  the  views  hereinbefore 
expressed,  while  we  find  the  writs  of  man- 
damus and  prohibition  to  have  been  fre- 
quently used  in  the  exercise  of  this  jurisdic- 

Smlth,  141  Mo.  1,  41  S.  W.  906 ;  State  mi  rO. 
Bmltb  v.  Smdtta,  152  Ho.  444.  &4  S.  W.  218. 

The  circuit  coart  hss  control  of  asslffaments 
for  the  benefit  of  creditors.  Where  the  surviv- 
Ing  partner  oC  a  firm,  who  hsd  been  admlnti- 
tmtor  of  the  partnership  estate,  was  removed 
ttterefrom  for  failure  to  grive  the  security  re- 
paired by  the  probate  court :  and  thereafter  as- 
nmed  to  assigit  tbe  partnerdilp  estate  for  the 
benefit  of  creditors, — the  circuit  court  was  re- 
strained from  exercising  jurisdiction  over  the 
partnership  estate  under  the  assignment.  State 
«r  rel.  Richardson  v.  Witbrow,  141  Uo.  69,  41 
B.  W.  880. 

Tbe  circuit  court  Issued  a  temporary  Injunc- 
tion restraining  the  relators  from  acting  aa 
slectloa  commissioners  on  the  ground  that  the 
act  under  which  they  were  appointed  and  about 
to  be  commissioned  was  unconstltutioDal.  The 
Injunction  was  Issued  Ave  days  before  the  act 
complained  of  became  a  law.  The  supreme 
court  held  that  the  circuit  court  hsd  no  Juris- 
diction to  isinie  the  Injunction,  and  awarded  a 
prohibition  to  the  circuit  court  forbidding  Its 
entertaining  Jurisdiction  of  the  suit.  State  e« 
rel.  HcCafTery  t.  Aloe,  1S2  Ho.  466.  47  L.  B.  A. 
nit?,  G4  S.  W.  494;  State' «v  rc(.  HcCaffery  T. 
Eggers,  1S2  Ho.  485,  54  S.  W.  408. 

An  application  was  made  to  the  supreme  court 
for  a  prohibition  to  the  court  of  appeals  on  the 
grouDd  that  a  case  In  ths  last-named  court  had 
been  decided  in  disregard  of  the  last  mling  of 
the  Mpreme  court  on  tbe  qoeatlMi  Involved. 
The  writ  was  refused  for  the  reason  that  the 
court  of  appeals  has  the  right  to  determine  all 
cases  before  It.  Missouri,  E.  &  T.  R.  Co.  t. 
Smith,  154  Ho.  800,  65  8.  W.  470. 

Tbe  circuit  court  baa,  under  the  Conatitu- 
tlon.  art.  6,  I  23,  superfntendlng  Jurisdiction 
over  Inferior  courts.  Bennett  UcCaffery,  28 
M'y.  App.  220. 

The  circuit  court  had  refused  a  mandamus  to 
compel  a  Justice  of  tbe  peace  to  allow  a  change 
of  venue  In  a  ease,  and  under  circumstances 
where  the  statute  was  lnq>eratlve  that  he 
should  io  so.  The  court  of  appeals  reversed 
this,  and  directed  the  circuit  court  to  award 
the  writ.  State  ex  rel  Lloyd  v.  Clayton,  34 
Mo.  App.  563. 

In  State  ea  reh  Kansas  City  Auditorium  Co. 
V.  Allen,  45  Ho.  App.  651,  the  Kansas  city 
court  of  appeals  held  that  while  Uo.  Const,  art. 
6.  I  12,  In  connection  with  f  4  of  the  Amend- 
ment of  1884,  gave  that  court  "superintending 
SI  L.  R.  A. 


tion.  Thus,  in  Btate  ea  rel.  Bayha  Phil- 
ips, 97  Mo.  331,  3  L.  R.  A.  47«,  note,  10  S. 
W.  855,  mandamus  was  issued  under  th« 
superintending  power  to  compel  an  inferior 
court  to  reinstate  a  cause,  and  it  was  said 
of  the  superintending  control:  "The  con- 
trol granted  to  this  court  in  the  particulars 
mentioned  is  fettered  ij  no  restriction  or 
limitation;  it  is  u  broad  as  the  exigency  of 
the  case  demands."  And  in  Bt.  Louie,  K.  <( 
8.  R.  Co.  V.  Wear,  136  Mo.  230,  33  L.  R.  A. 
341,  36  S.  W.  357,  658,  a  writ  of  prohibition 
was  granted  to  prevent  an  inferior  court 
from  proceeding  to  exercise  unauthorized 
power.  See  a  discussion  of  superintending 
control  in  2  Le^.  Adv.  April,  1890,  p.  333. 
See  also  2  Spellmg,  Extraordinary  Relief,  f 
1394,  and  cases  cited  in  note  2,  and  cases 
cited  in  note  to  Btate  em  rel.  Bayha  t.  PhiU 
ipe,  8  L.  R.  A.  476. 

Having  thus  demonstrated  that  the  con- 
stitutional grant  of  superintending  control 
over  all  inferior  courts  vested  in  this  court 
an  independent  and  separate  jurisdiction  en- 

coatrol  over  all  Inferior  courts  of  record,"  yet, 
as  tbe  first  clause  of  tbe  section  gave  it  pow- 
er to  Issue  writs  of  habeas  corpus,  quo  war- 
ranto, mandamus,  certiorari,  and  other  original 
remedial  writs,  and  to  bear  and  determine  the 
same,  It  might  Issue  a  writ  of  prohibition  to  a 
Justice  of  the  peace, — citing  and  following 
Lane  r.  Ctiarless,  5  Uo.  285.  Tbe  court  said : 
"The  original  remedial  writs  Included  In  the 
lirst  clause  are  frequently  tbe  mode  best 
adapted  to  superin  tend  and  control  Inferior 
courts,  but  they  are  not  always  so.  .  .  .  We 
supervise,  superintend,  and  contrcd  Inferior 
courts  by  appeal  and  writs  of  error.  .  .  . 
Any  other  view  would  drive  us  to  the  position 
that  we  can  only  exercise  superintending  con- 
trol by  an  original  remedial  writ,  which  was 
certainly  not  contemplated  by  the  makers  of 
the  Constitution,  else  they  would  have  stopped 
short  and  not  have  added  the  second  clause, 
■and  shall  have  superintending  control,'  etc. 
Th«  particular  words  of  the  first  clause  ex- 
haust all  original  remedial  writs;  therefore.  'If 
the  particular  words  exhaust  a  whole  genus, 
the  general  words  must  refer  to  some  larger 
genus.'  Sutherland,  Stat.  Constr.  |  278.  The 
general  words  of  tbe  laat  clause  are  of  broader 
stgnldcation,  as  It  relates  to  superintending 
control,  than  the  particular  words  of  the  first." 

State  em  rel.  Houston  v.  Ganzhom,  62  Mo. 
App.  220,  cites  and  follows  SUte  «w  rel.  Blake- 
more  V.  Bombaner,  101  Ho.  400,  14  8.  W.  726. 
To'  tbe  same  effect,  Joplln  A  W.  B.  Co.  v.  Mc- 
Gregor, 53  Uo.  A{q>.  866. 

Where  a  change  of  venue  has  been  duly  takes 
and  a  transcript  ot  tbe  record  filed  In  the  oflloe 
of  tbe  clerk  of  the  circuit  eonrt  of  the  county 
to  which  the  ease  has  been  transferred,  so  that 
the  court  has  complete  Jurisdiction  thereof,  but 
the  court  dismisses  tbe  cause  on  Its  own  motion 
for  alleged  want  of  Jurisdiction,  the  supreme 
court  will,  by  mandamus,  require  tbe  circuit 
court  to  reinstate  the  case,  and  to  proceed  with 
the  trial  thereof;  but  It  has  not  the  power  to 
control  the  Judgment  and  discretion  of  tbe  cir- 
cuit court  In  any  particular  direction,  under 
Const,  art.  6,  |  3,  giving  the  supreme  court  "a 
general  superin  tending  control"  over  the  cir- 
cuit courts  of  the  state.  State  er  ret.  Monctt 
Mill  Co.  V.  Neville  (Mo.)  67  8.  W.  1012. 
HontanM. 

"The  supreme  court  .  .  shall  bSTe  • 
general  supervisory  control  over  all  Inferior 
courts,  under  such  regulatloBs>and  limitation* 
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abling  and  requiring  it,  upon  suflScient  oc- 
casion, by  the  use  of  all  proper  and  neces- 
sary writs  to  promptly  restrain  the  excesses 
and  quicken  Uie  neglects  of  inferior  courts 
in  the  absence  of  other  adequate  remedy,  the 
question  arises  whether  the  case  presented  is 
one  within  that  jurisdiction,  and,  if  bo, 
whether  mandamus  is  an  appropriate  and 
efficient  remedy.  The  present  controversy 
arises  out  of  the  administration  of  the  af- 
fairs of  an  insolvent  bank  with  nominal  as- 
sets of  over  a  million  and  a  half,  and  debts 
nearly  as  large.  By  the  deed  of  assignment 
these  assets  became  substantially  the  prop- 
«rty  of  the  creditors  to  the  amount  of  their 
just  claims  held  in  trust  for  th^r  benefit 
by  the  assignee,  to  bo  converted  into  mon^, 
under  the  direction  of  the  court,  and  ap- 
plied  in  liquidation  of  their  claims.  Tlie 
creditors  were  the  real  owners,  the  assignee 
their  trustee,  and,  in  a  sense,  their  mere 
agent.  While  they  were  not  entitled  to  of- 
ficiously intermeddle  with  the  business,  nor 
dictate  to  the  assignee,  they  were  entitled  at 

a*  may  be  prescribed  by  law."  Mont.  Const, 
art.  8,  i  2. 

"Said  court  shall  have  power,  in  Its  discre- 
tion, to  Issue  and  to  bear  and  determine  writs 
of  hobeaa  corpus,  mandamuB,  quo  warraoto, 
fenlorari,  problblUon,  and  iojunctlon,  and  aucb 
otlier  original  and  remedial  writs  ss  may  be 
necessary  or  proper  to  the  complete  exercise  of 
lU  appellate  jurisdiction."  MonL  Const,  art. 
8,  1  3. 

"The  district  court  sball  have  original  ]a> 
fisdiction  In  all  cases  at  law  and  In  equity 
.  .  .  and  In  all  criminal  cases  amounting  to 
felony.  .  .  .  Said  courts  and  the  Judges 
thereof  shall  have  power  also  to  laaue,  bear,  and 
determine  writs  of  mandamus,  quo  warranto, 
«ertIorari,  probibltion.  Injunction,  and  other 
original  and  remedial  writs,  and  also  all  writs 
«f  habeas  corpus  on  petition  by  or  on  behalf  of 
any  person  held  in  actual  custody  In  their  re- 
spective dlstrlcta"    Mont.  Const,  art  8.  I  11. 

"In  tbe  exercise  of  its  original  Jurisdiction 
tbe  supreme  court  has  power  to  issue  writs  of 
mandamus,  certiorari,  probibltion.  Injunction, 
and  habeas  corpns;  also  has  power  to  Issue  all 
other  writs  necessary  and  proper  to  the  com- 
plete exercise  of  Its  appellate  Jurisdiction." 
Mont.  Code  Civ.  Proc.  18'J5,  f  19, 

Tbe  Code  provision  as  to  district  courts  Is 
tbe  same  as  the  Constitution, 

Tbe  drenit  court  had  denied  a  writ  of  manda- 
nna  to  compel  a  Justice  of  the  peace  to  Issne 
an  order  on  a  personal  Judgment  In  attachment 
proceedings  against  a  Donresldent,  to  a  garn- 
labee.  to  appear  and  testify  under  oath  where 
tbe  justice  bad  refused  to  make  the  order  on 
request.  On  appeal  to  tbe  supreme  court  the 
Judgment  of  tbe  circuit  court  wu  reversed,  and 
a  mandamus  to  the  Justice  ordered.  State  ex 
r9L  Uathews  v.  Eddy,  10  HontSll  25Pac.l032. 

In  fie  UacKDigbt,  11  Hont.  126,  27  Pac.  336, 
the  court,  after  quoting  the  provision  of  tbe 
^institution,  art.  8,  f  8,  held  that  only  the  use 
of  the  "other  original  and  remedial  writs"  men- 
tioned In  the  last  clause  4s  restricted  or  limited 
to  the  ezerciso  ol  appellate  jurisdiction.  Tbe 
writs  named  are  deflned  In  law,  and  their  use 
in  tbe  administration  of  justice  la  fixed  by  long 
usage  and  well-settled  prlnclplea  Their  offlce 
iMing  known,  the  framers  of  the  Constitution 
understood  exactly  what  Jurisdiction  was  being 
granted  by  placing  them  within  tbe  power  of 
the  court  to  Issue,  bear,  and  determine. 

This  is  onosed  to  the  construction  of  a  like 
fil  L.RA. 


alt  reasonable  timeft  and  in  all  reasonable 
ways  to  be  informed  of  the  progress  of  af- 
fairs and  the  state  of  the  business.  These 
propositions  seem  self-evident  from  the  very 
nature  of  the  relations  of  the  parties  to  the 
subject-matter,  and  from  the  care  which  is 
taken  by  the  statute  to  arm  the  creditors 
with  all  necessary  power  to  intervene  in  the 
proceedings,  to  examine  the  assignor  and  bis 
books ;  to  investigate,  by  the  examination  of 
the  assignor  and' other  mtnesses,  the  business 
afTairs  of  the  assignor,  both  before  and  after 
the  assignment;  to  compel  the  rendering  of 
an  account  by  the  assignee;  to  be  heard  up- 
on the  settlement  of  the  account,  and  to  re- 
quire the  removal  of  the  assignee  1^  the 
court  Rev.  Stat  1898,  9!  10&3b,  1701, 
1702. 

We  are  compelled  to  say  in  the  present 
case  that  the  fundamental  rights  of  the 
creditors  seem  to  have  been  entirely  ignored 
or  denied  by  the  assignee  and  by  the  court, 
and  the  position  seems  to  have  been  taken 
that  the  business  was  the  business  of  the 

provlrion  in  the  Constlhitlons  of  Alabama  and 
Arkansas  by  the  supreme  courts  of  those  states. 

Relator,  having  been  arrested  before  a  justice 
of  tbe  peace  upon  a  warrant  In  two  cases,  de- 
posited f50  cash  ball,  and  presented  a  suffi- 
cient Bffldavlt  for  a  change  of  venue,  which  was 
overruled  by  the  Justice.  She  was  eonvleted  in 
tbe  first  case^  and  fined  |25  and  costs.  She 
afterwards  deposlbed  (SOO  casta  bail  In  the  sec- 
ond ease.  She  did  not  appear,  and  the  deposits 
were  forfeited.  Tbo  supreme  court,  on  certio- 
rari, held  that  the  justice  had  no  jurisdiction 
after  the  presentation  of  tbe  affidavit  to  change 
the  venue,  and  annulled  all  bis  proceedlnga 
State  ex  rel  Gielm  v.  Evans,  13  Uont.  239,  SS 
Pac.  1010. 

A  Justice  of  the  peace  had  entered  judgment 
on  the  verdict  of  a  jury,  and  the  Jury  were  dis- 
charged. Several  days  afterwards  the  Justice,  on 
motion  of  the  plaintiff,  entered  anotber  jud^- 
mcat,  which  Included  $S0  attorney's  fees.  On 
an  appilcati<»i  to  tbe  district  court  for  a  certio- 
rari to  review  the  action  of  tbe  justice  as  In  ex- 
resB  of  jurisdiction  tbe  latter  court  dismissed 
the  writ  and  affirmed  the  Judgment.  On  appeal 
from  the  dismissal  the  supreme  court  held  the 
aetlon  of  the  Justice  was  beyond  his  Jurisdic- 
tion and  the  Judgment  void,  and  reversed  the 
Judgment  of  the  district  court,  and  remanded 
the  case  with  Instmctiona  to  the  latter  court 
to  sustain  the  writ  and  annul  the  judgment  of 
the  justieea  State  ea  reL  Johnson  v.  Case,  14 
Mont.  520,  37  Pac.  95. 

A  suit  was  commenced  In  respondent's  court 
agalDst  the  husband  of  reiatrix.  The  constable 
served  the  summons  by  delivering  a  copy  and 
reading  It  to  reiatrix  as  wife  of  defendant.  A 
Judgment  was  rendered  against  the  husband, 
and  an  execution  iasued.  Months  afterwards 
the  respondent  Issued  an  alias  execution  against 
the  husband  and  the  reiatrix.  by  virtue  of  which 
a  constable  levied  on  her  property.  Tbe  dis- 
trict conrt,  on  certiorari,  annulled  tbe  proceed- 
ings as  In  excess  of  jurisdiction,  and  on  appeal 
this  was  afHrmed  by  the  supreme  court.  Stste 
ex  rel.  Simpson  v.  Votaw,  IS  Mont.  279,  44  Pae, 
0S2. 

The  district  conrt  bad  by  an  order  directed 
a  special  administrator  to  pay  a  claim  against 
an  estate.  The  supreme  court  on  rertlorari 
held  that,  as  the  relator  had  no  authority  to 
pay  claims,  the  district  court  acted  witbont, 
and  exceeded  Its  Jurisdiction  in  directing  him  to 
pay  It,— that  tbe  only  d!^Kt9S#^  \Ee^@>r)^ 
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assignee,  in  which  the  creditorB  were  only 
remotely  intereated,  if  interested  at  alL 
Five  years  and  more  passed  without  the  ren- 
dering of  any  account  by  the  assignee,  and 
thpse  years  were  full  of  many  business  trans- 
actions, some  of  them  of  considerable  mag- 
nitude, including  the  compromise  of  large 
elaima,  the  pur^iase  and  doung  out  of  a 
large  stock  of  furniture  upon  execution,  and 
the  payment  of  senior  execution  creditors 
from  the  proceeds.  When  at  last,  in  com- 
pliance with  an  order  of  court,  the  assignee 
rendered  a  supposed  account  of  his  long 
stewardship,  he  failed  utterly  to  comply 
with  the  requirement  of  the  statute.  By  S 
1701,  Rev.  Stat.  1898,  his  account  and  re- 
port must  consiet  of  (1)  an  itemized  and 
Terifled  statement  of  the  property  by  him 
received,  (2)  the  manner  of  his  dealiiw 
therewith,  (3)  the  amount  of  money  real- 
ized by  him,  (4)  the  condition  of  the  prop- 
erty and  funds  in  his  possession,  (5)  the 
names  and  residences  of  the  assignor's  cred- 
itors, (6)  the  dividends  paid  them,  (7)  his 

certiorari ;  and  denied  tlie  motion  to  quasb  the 
certtoiarl,  aod  aonulled  the  order  aC  tbe  dis- 
trict courL  State  ea>  rel.  Bartlett  v.  Second 
Jud.  Diet.  Ct.  18  Mont  481,  46  Pae.  259. 

The  relator  having  been  denied  a  eertlflcate 
entitling  him  to  practise  medicine,  etc.,  In  the 
etate.  br  the  board  of  medical  examiners,  ap- 
pealed from  that  decision  to  the  district  coort. 
That  court  dismissed  the  appeal  on  the  ground 
that  It  had  no  Juriadlctton  to  trj  and  determine 
the  same.  The  supreme  court  held  that  the 
district  court  should  have  entertained  the  ap- 
peal, and,  having  dismissed  It.  would  be  com- 
pelled to  assume  the  Jarlsdlctlon  It  thus  re- 
fused to  entertain,  and  ordered  a  peremptory 
mandate  for  that  parpose.  State  em  rel.  Seres 
T.  First  Jod.  DliL  Ct.  18  llonL  BOl,  48  Pae. 
1104. 

Montana  Code  Civ.  Proc.  |  1080,  Is  In  the 
following  words :  "The  writ  of  prohibition  is 
the  counterpart  of  the  writ  of  mandate.  It  ar- 
rests the  proceedings  of  any  tribunal,  corpora- 
tion, board,  or  person,  whether  exercising  func- 
tions Judicial  or  ministerial,  when  such  pro- 
ceedings are  without,  or  in  excesa  of,  the  Juris- 
diction of  sncb  tribunal,  corporation,  board,  or 
person." 

In  a  recent  case  It  was  held  that  this  section 
did  not  enlarge  the  ofilce  of  the  writ  so  aa  to 
permit  its  use  to  arreat  proceedings  not  of  a 
Judicial  but  merely  of  a  ministerial  ehsracter. 
State  80  reL  SchanUkow  v.  Hogan  (Mont.)  62 
Pac.  493. 

Hew  Hnnipalilre. 

No  constitutional  grants. 

"The  supreme  court  shall  have  general  m- 
perfntendenee  of  all  courts  of  interior  jurisdic- 
tion to  prevent  and  correct  errors  and  abuses, 
and  shall  have  exclusive  autbority  to  Issue 
writs  of  error,  certiorari,  and  prohibition,  and 
may  lasue  writs  of  habeas  corpus  snd  all  other 
writs  and  processes  to  other  coarts,  to  corpo- 
rations and  to  individuals."  N.  H.  Pub.  Stat. 
1891.  chap.  204,  |  2.  p.  572. 

"The  court  at  the  trial  terms  shall  take  cognl- 
aaace  of  civil  actions  and  pleaa  real,  personal, 
and  mixed,  according  to  tbe  course  of  the  com- 
noo  law ;  of  writs  of  mandamus,  and  qno  war- 
ranto, and  proceedings  In  rriatlon  thereto." 
Id.  I  4,  p.  678. 

Tbe  power  to  tssne  certiorari  Is  given  to  the 
tmpreme  court  to  keep  inferior  eonrts  wtthin 
tbe   bounds  of  their  JorisdfetleB.    State  v. 
Thompson.  S  N.  H.  236. 
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reetipta  and  disburaements,  and  (8)  bte 
claim  for  compensation.   Tbe  account  filed 

by  the  assignee  consisted  principally  of  a. 
transcript  of  his  cash  account,  which  is  no- 
where footed,  and  which  utterly  fails  to- 
state  the  property  received  by  him,  the  man- 
ner of  his  dealing  therewith,  and  from  whicb 
the  amount  realized  and  the  condition  of  Che- 
funds  and  property  in  his  posttession  caa 
only  be  determined,  if  at  'all,  by  loug  and. 
patient  examination  by  expert  accountants. 
It  is  an  account  better  calculated  to  obscure- 
and  confuse  the  situation  than  to  render  it- 
plain.  It  was  an  account  that  did  not  com- 
ply with  the  statute,  and  which  any  cred- 
itor was  entitled  to  Iiave  made  definite  and 
certain  before  bung  required  to  file  spedlte 
objections  to  it.  Upon  the  bearing  of  the. 
so-called  "account"  certain  creditors  moved 
that  the  same  be  made  more  definite  and 
certain,  so  as  to  comply  with  the  require- 
ments of  the  statute.  There  can  be  no  ques- 
tion of  the  absolute  right  of  any  creditor  to 
demand  that  the  assignee  make  and  tile  an 

An  ordinary  tax  assessment  of  a  town  Is  a 
Judicial  act  of  the  selectmen.  A  suit  lies  for 
an  exercise  of  superintending  power  against  the 
selectmen  of  the  town  for  a  writ  ot  mandamus- 
to  compel  them  to  assess  a  tax,  and  for  gen- 
eral relief,  and  the  supreme  court  of  New  Hami>- 
shire  has  Jurisdiction  ot  auch  action.  Boody 
V.  Watson,  64  N.  U.  162,  9  Atl.  794.  The  court 
then  oMtcluded  with  approval  of  tbe  statement 
In  Strong.  PetlUoner,  20  Pl^.  484,  and  further 
said :  "The  necessity  of  a  8uperintendlng< 
power  to  reviae  the  proceedings  snd  correct  the 
Irregularitlea  of  such  tribunals  cannot  be  ques- 
tioned. Lynde  V.  Noble,  20  Johns.  80:  LawtoO' 
V.  Cambridge  Highway  Comrs.  2  Csl.  179. 
From  this  necessity  srlees  the  common-law  Ju- 
risdlction  of  general  superintendence." 
Kopth  Cnrollna. 

"The  supreme  court  .  .  .  shall  have  the- 
power  to  Issue  any  remedial  writs  necessary  to 
give  It  a  general  supervision  and  control  over 
the  proceedings  of  the  Inferior  eoorta."  N.  C 
Const,  art.  4,  I  8. 

The  most  frequent  use  of  the  writ  of  certio- 
rari In  North  Carolina  Is  to  supply  the  place- 
of  an  appeal  where  the  applicant  has  been  de- 
prived of  the  right  by  fraud  or  accident ;  and, 
when  allowed  by  the  order  of  the  auperior  court 
the  cpae  has  been  tranaferred  to  the  trial  docket. 
Its  effect  is  precisely  the  same, — ^the  trial  Is  ds- 
novo.  Oldney  v.  Hallsey,  0  N.  C.  (2  Hswks) 
3S2 :  Collins  V.  Hanghtoo,  26  N.  C.  (4  lied.  L.> 
420:  Otey  v.  Rogers,  26  N.  C.  (4  Ired.  L.)  684. 

Tbe  superior  court  had  granted  a  certiorari 
to  review  certain,  proceedings  In  the  county 
court  which  were  not  appealaMe.  The  defend- 
ant here  moved  to  qnasb  the  writ  because  no 
appeal  was  given  by  law  and  therefore  the- 
superior  court  could  not  take  Jurisdiction  In 
any  way.  The  superior  court  refused  the  mo- 
tion and  allowed  an  appeal  to  tbe  aupreme- 
court.  The  supreme  court  held  that  tbe  ordi- 
nary nee  of  tbe  writ  (as  asserted  in  the  fore- 
going eases)  was  not  the  only  application  of 
this  remedy  In  use  here, — much  less  allowed 
by  tbe  commiMi  law ;  that  It  is  often  used  aa  a 
writ  of  ftilse  Judgment  to  correct  errors  and' 
convictions  and  Judgmenta  of  Justices  of  tbe 
peace  out  of  coort;  that  altbongh  an  appeal 
wblch  Is  In  the  nature  ot  a  new  trial  on  the- 
fscts  and  merits  cannot  be  snstalned  unless  ex- 
pressly given  by  statute,  tbe  superior  court  wilt 
always  control  Inferior  magistrates  and  trlbn- 
nats  'a  matters  for  which  ^writ  ot  enror  1U» 
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aercHiiit  aMWerlng  tlM  iwnirameiitB  ol  tiie 
■utute,  before  he  is  requred  to  make  spe- 
cial objections  to  any  particular  items  of 
auch  account.  But  uie  circuit  judge  took 
the  motion  and  the  account  under  advise- 
ment, stating  that  he  should  reserve  tne 
question  of  the  assignee's  compensation  un- 
til the  rendering  of  the  final  account  of  the 
assignee.  No  further  action  was  taken  by 
the  court  until  the  9th  day  of  May  follow- 
ing, when,  without  nt^ca  to  ai^  creditor, 
and  without  disposing  of  the  motion  to  make 
the  account  definite  and  certain,  an  order 
was  made  confirming  the  account  as  a  full 
accounting  of  all  acts  of  the  assignee  up  to 
July  1,  1898,  except  as  to  his  compensation; 
thus,  in  effect,  closing  every  avenue 
wliidi  creditors  could  hope  to  investigate 
the  assignee'a  conduct  of  uairs.  After  this 
action,  taken,  as  we  must  conclude,  in  utter 
disrc^rd  of  the  rights  of  the  creditors  to 
ttumine  and  object  to  the  account  required 
by  the  statute,  orders  were  made  in  rapid 
auccesaion  denying  the  creditors  the  right  to 


examine  the  a«ugnee  and  the  facers  id  tb* 
assignor,  accepting  the  resignation  of  tin- 
aasignee,  but  continuing  him  in  the  dia- 
charge  of  his  duties,  vacating  an  order  for 
the  examination  of  the  officers  of  the  as- 
signor made  by  a  court  commissioner,  deny- 
ing the  motion  to  make  the  account  more- 
definite  and  certain,  and  denying  a  motion, 
to  vacate  the  order  confirming  uie  account 
of  the  assignee.  If  any  additional  order 
could  have  wen  devised  which  would  more- 
completely  and  thoroughly  prevent  the  in- 
vestigation of  the  transactions  of  the  as- 
signee prior  to  July  1,  1808,  we  do  not 
know  what  it  could  be.  N'otwithstanding- 
the  fact  that  the  creditors  had  an  absolute 
statutory  right  to  an  account  aubstantially 
conforming  to  the  requirements  of  S  1701, 
Rev.  Stat.  1808,  and  notwithstanding  the- 
fact  that  some  of  them  had  moved  the  court 
to  require  the  making  of  such  an  account, 
th^  now  found  themselves  out  of  court,  and. 
the  doors  barred  to  all  future  entrance  ex- 
cept for   the   purpose   of  consiilering  the' 


Bot.  hj  certiorari  to  bring  up  their  Jodlclal  pro- 
ceedings Co  b«  reTl«wM  in  the  matter  at  law ; 
that  tbe  auperlor  court  Is  the  highest  court  of 
original  jurisdiction,  and  has  always  exercised 
the  superintending  control  which  the  King's 
bencb  has  lo  England  as  far  as  necessary  to  the 
preservation  of  the  common  rlgni  of  the  citl- 
leD:  that  such  a  Jurisdiction  Is  Indlspeasable 
In  a  tree  country  where  the  principle  of  arbi- 
trary decision  is  not  acknowledged,  but  the 
law  is  held  to  be  the  true  and  only  standard  of 
Joitlce.  Orsoka  t.  Uorgan.  27  N.  C.  (5  Ired. 
L.)  481. 

The  writ  of  certiorari  Is  ordinarily  and  com- 
■only  used  In  North  Carolina  aa  a  substitute 
for  an  appeal  when  the  latter  has  been  lost 
without  any  fault  of  the  party  entitled  to  It. 
Its  effect  In  such  a  case  la  to  give  to  the  party 
a  right  to  a  trial  tfe  ttovo  or  a  rehearing  In  the 
aniellate  court.  But  though  this  Is  the  ordi- 
nary and  most  common.  It  Is  not  the  only,  use 
of  the  writ.  It  may  be  and  often  Is  employed 
as  a  writ  of  false  Judgment, — to  correct  errors 
In  law,  and  then  It  Is  the  means  whereby  the 
•aperier  court,  which  Is  the  highest  court  of 
original  Jurisdiction  In  this  state,  can,  and  In 
a  proper  case  always  will,  control  inferior  tribu- 
nals In  matters  for  which  no  writ  of  error  lies 
hj  bringing  up  their  Judicial  proceedings  to  be 
reviewed  In  the  matter  of  law.  Raleigh  Comra. 
V.  Koiie.  47  N.  C.  (2  Jones  L.)  288. 

In  North  Carolina  tbe  superior  court  has  no 
power  to  issue  a  writ  of  prohibition.  The  su- 
preme court  alone  baa  that  power.  If  there 
was  any  doubt  before  the  adoption  of  our  pres. 
«t  Constitution  it  would  seem  to  be  plain  now. 
Pmj  V.  Sbepherd,  TS  N.  C.  88.  The  opinion 
states  tbat  tbe  reports  furnish  bat  one  Instance 
of  the  use  of  the  writ  of  prohibition  In  the  state, 
nylng  that  It  must  be  owing  to  the  fact  tbat 
there  are  other  remedies  more  apprt^riate  and 
eScsdoas:  tbat  the  caae  alluded  to.  In  which 
It  f?BS  resnrted  to.  Is  Bute  v.  Allen.  34  N.  C. 
(2  Ired.  L.)  188.  and  that  It  waa  held  that  it 
would  not  lie  In  tbat  case. 

When  tbe  matter  Involvea  the  power  of  the 
Boperlor  court,  and  error  In  Its  exercise,  the 
record  may  be  brought  up  for  review.  Under 
N.  C.  Const,  art.  4,  |  10,  the  supreme  court  has 
power  to  Issue  any  remedial  writs  necessary  to 
live  It  a  genera)  superintendence  and  control 
tt  the  Inferior  courts.  Bit  ports  Blgg^  64  N. 
C  202. 

Tbe  saprene  court  haa  the  power  to  saperrlss 
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and  control  the  proceedings  In  the  superior 
courta  and  to  that  end  may  use  any  write  nec- 
essary and  proper,  ot  which  the  writ  of  certio- 
rari is  the  aH>r&prlate  one,  as  we  have  seen. 
State  V.  Swepson,  83  N.  C.  S84.  This  was  \u 
a  case  where  the  superior  court  bad  reftised 
to  entertain  a  motion  to  amend  Its  record  on 
the  ground  of  want  of  power ;  the  supreme 
court  deciding  that  It  had  the  power. 

The  prerogative  writ  of  mandamuB  has  never 
obtained  In  the  state  ot  North  Carolina.  Scire 
facias  and  quo  warranto,  are  abolished  and  civil 
actions  aubetltuted  (M.  0.  Code.  I  623).  Anft 
mandamus  Is  regulated  as  an  action,  by  the 
Code.  I  022.  Lyon  v.  Oranvllle  County  Comrs. 
120  N.  C.  237,  26  S.  B.  929. 
North  Dakota. 

"The  supreme  court  .  .  .  riiall  have  a 
general  auperintendlng  contnrf  over  all  Interior 
courts  Under  soch  regulations  and  limitations 
as  may  be  prescribed  by  law."  N.  D.  Const, 
art.  4,  I  86. 

"It  shall  have  power  to  Issue  writs  of  habeas- 
corpna  mandamus,  quo  warranto,  certiorari, 
Injnnctloo,  and  auch  other  original  and  remedial 
writs  as  may  be  necessary  to  the  proper  exer- 
cise of  Its  Jurisdiction,  and  shall  have  author- 
ity to  hear  and  determine  the  same."    Id.  {  87- 

"The  district  court  shall  have  original  Ju- 
risdiction, except  as  otherwise  provided  In  this 
Constitution,  of  all  causes,  both  at  law  and' 
equity.  .  .  .  Tbey  and  tbe  Judges  thereof 
■hall  also  have  Jurisdiction  and  power,  to  Issue 
writs  of  habeas  corpus,  quo  warranto,  certio- 
rari. Injunction,  and  other  original  and  reme- 
dial writs,  wltb  authority  to  bear  and  deter- 
mine tbe  same."    Id.  |  ICS. 

In  State  v.  NriSMi  County,  i  N.  D.  88,  8  L. 
R.  A.  283,  4B  N.  W.  S3,  the  court  said :  "This 
caae  furnishes  the  first  Instance  of  an  appli- 
cation to  this  court  to  put  forth  Its  original  Ju- 
risdletioB  by  lasnlng  a  writ  except  In  a  single 
habeaa  corpus  case.  We  deem  It  expedient, 
therefore,  to  now  Indicate  briefly  the  clrcum- 
etances  under  which  this  court.  In  tbe  exercise 
of  a  discretion  vested  in  It,  will  deem  it  Its 
duty  to  take  original  cognisance  ot  caaes.  Sec- 
tion 87  ot  tbe  Constitution  of  the  state  auttaor- 
lEes  this  court  to  'issue  writs  of  habeas  cor- 
pua,  mandamus,  quo  warranto,  certiorari,  and 
injunction.'  In  the  exercise  of  Its  appellate 
and  supervisory  power  over  Inferior  courts  the 
supreme  court  may  have  occasion  from  time 
to  time  to  Issns  certain  <tf  the  infttLabneg 
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i]uest!on  of  tha  eompenaation  at  the  as- 
8igQe6.  It  seeioB  to  us  mataifest  that  there 
has  been  in  this  court  a  denial  of  eeveral 
absolute  and  valuable  rights  which  the  law 
guanintees  to  the  creditors  of  an  insolvent 
estate.  They  had  a  statutory  right  to  have 
an  account  rendered  by  the  assignee  in  sub- 
stantial conformity  with  the  terms  of  the 
statute;  they  had  a  statutory  right  to  file 
-objections  to  such  an  account  after  exam- 
ination thereof  (Rev.  Stat  1898,  I  1701)  : 
they  had  a  statutory  right  to  inspect  the 
books  of  the  assignor,  and  examine  the  ofS- 
cers  of  the  assignor  and  other  witnesees 
prior  to  the  final  adjustment  and  approval 
of  such  account  (Id.  8  1693b;  Berle*  v. 
Comstock,  104  Mich.  120,  62  N.'W.  146); 
and  they  had  a  common-law  right,  arising 
from  their  relations  to  the  property  and  to 
the  assignee,  to  examine  the  books  of  the 
assignee,  and  the  asasnee  himself,  prior  to 
the  final  approval  of  Buc^  account.  All 
these  rights  were  valuable  and  absolute 
rights,  to  be  exercised  within  reastntable 


limits,  but  which,  in  the  present  ease,  wera 
wholly  denied  to  the  creditors;  and,  unless 
there  be  adequate  remedy  for  such  denial 
in  the  regular  exercise  of  the  appellate  ju- 
risdiction of  this  court,  it  is  difficult  tx>  8e« 
why  the  superintending  jurisdiction  should 
not  be  exercised  to  quicken  the  n^lect  or 
refusal  of  the  circuit  court,  and  compel  it 
to  act  within  its  jurisdiction.  Merrill,  Man- 
damus, 9  204.  But  it  is  argued  that,  in- 
asmuch as  an  appeal  lies  from  the  order 
settling  the  assignee's  account  (Rev.  Stat. 
1808,  9  1701),  as  well  as  from  the  other 
orders  made  in  the  assignment  proceedings 
(Id.  9  I702t;  Re  Oilhert,  94  Wis.  108,  68  N. 
W.  863),  there  can  be  no  remedy  by  manda- 
mus. The  general  rule  of  law  undoubtedly 
ia  that  mandamus  will  not  lie  where  there 
is  a  remedy  appeal  or  writ  of  error.  Mer- 
rill, Mandamus,  S  201;  2  Spelling,  Extra- 
ordinary Relief,  |  1300;  State  ea  reL  Spenee 
v.  Dick,  103  Wis.  407,  79  N.  W.  421.  But 
tbt  remecty  by  appeal  must  be  substantially 
adequate  in  order  to  prevent  relief  by  nuin- 


ftnumerated,  but  such  writs  will  act  issue  oat 
of  tbls  court  In  the  exercise  of  its  ortstnal  Ja- 
rlBdlctlOD.  except  In  a  limited  cIbbb  ot  cases, 
and  such  as  are  not  ordloartlr  of  freqaent  oc- 
currence. All  of  the  orlslml  and  remedial 
writs  wtaleli  csn  be  Issued  oat  of  this  court, 
nnder  the  Constltutton.  may,  under  i  103  of 
the  state  Constitution,  be  Issued,  not  only  by 
the  district  courts,  but  the  Judges  thereof.  We 
think  the  Intention  was  to  devolve  upon  the 
district  courts,  which  are  readily  accessible, 
and  at  all  times  open  for  public  busluesa  the 
duty  of  assuming  original  cognizance  of  aJl  ordi- 
nary cases  wbicb  are  remediable  by  means  of 
the  writs  aforesaid ;  and  to  confer  upon  the  au- 
-preme  court.  In  the  exercise  of  a  discretion 
vested  In  It,  the  duty  ot  taking  original  cogni- 
sance only  la  ibe  limited  class  of  cases  where 
the  writs,  except  the  writ  of  habeas  corpus,  are 
sought  for  on  motion  of  the  attorney  general 
as  prerogative  writs." 

Ad  alternative  writ  of  mandamus  was  Issued 
to  compel  the  Judge  of  the  district  court  to  de- 
cide a  motion  for  a  new  trial  alleged  to  tw  pend- 
ing before  bim,  and  which  he  refused  to  de- 
ol>3e.  The  writ  was  Issued  under  ||  86,  87.  of 
the  Btate  Constitution,  vesting  Id  the  supreme 
court  SQperlDtendlBg  control  over  all  Inferior 
courts,  and  giving  it  power  to  Issne  such  orig- 
inal and  remedial  writs  as  ml^t  be  necessary 
to  the  proper  pxerolse  of  Its  Jurisdiction.  The 
court  foDDd  as  a  fact  that  the  motion  had  never 
been  submitted  to  the  Judge  for  decision,  and 
he  therefore  had  do  duty  to  perform  with  re- 
spect to  it,  and  quashed  the  alternative  writ. 
State  »  rel.  Northern  P.  R.  Co.  t.  Stutsman 
County  Dist.  Judge.  3  N.  D.  43,  53  N.  W.  433. 
The  converse  of  the  proposltfoa  decided  by  the 
court  is.  that  had  there  been  a  motion  properly 
wbmltted  to  the  Judge  which  he  refused  to 
decide,  a  peremptory  writ  would  have  Issued 
under  the  power  of  superintending  control. 

An  assignment  for  the  beneflt  of  creditors 
had  been  made  of  the  property  of  an  assignor. 
Such  property  having  b^en  attached  In  the 
hands  of  the  assignee,  the  district  Judge  of  the 
district  In  which  aucb  assignment  was  executed 
made  an  order  directing  the  Aerlff  forthwith 
to  surrender  r^sscsslon  of  the  property  attached 
to  the  assignee  on  the  theory  that  tbe  property 
was  In  the  custody  of  tbe  court.  Such  order 
was  not  made  In  any  action  or  special  proceed- 
ing peDdIng  in  court.  It  was  granted  upon  the 
mere  sllldavit  of  tbt  assignee,  wltbont  hearing 
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the  sheriff  or  the  plaintiff  In  the  attachment; 
and  without  notice  to  either  of  them.  The  su- 
preme court  held  that  tbe  order  waa  absolntely 
void,  and  should  be  set  aside  on  certiorari ;  and 
further,  that  tbe  proceeding  was  not  before  tbe 
court  on  appeal,  that  the  writ  had  been  issued 
by  tbe  supreme  court,  not  in  the  exercise 
of  its  appellate  Jurisdiction,  but  under 
the  power  of  superintending  control  over  In- 
ferior tribunals  vested  in  It  by  tbe  Constlto- 
tion  ;  and  further,  that  the  court  In  any  case 
has  a  right  to  Issue  a  writ  of  restitution  when 
under  certiorari  it  has  aoDalled  an  order  or 
Judgment  of  an  Inferior  court  under  which 
the  successful  party  has  lost  property  or  rigbts. 
and  it  appears  that  tbe  lower  court  has  no 
power  to  order  tbe  Issuance  of  such  writ.  State 
e»  rel.  Enderlln  State  Bank  v.  Rose,  4  N.  D. 
319.  20  L.  R.  A.  598.  68  N.  W.  S14. 
Orearoa. 

"The  Judicial  power  of  the  state  shall  be 
vested  in  a  supreme  court,  circuit  courts,  and 
couDty  court,  which  shall  be  courts  of  record, 
having  general  Jurisdiction,  to  be  d^ned,  lim- 
ited, and  regulated  by  law  in  accordance  with 
this  OonstltutloD."    Or.  Coast,  art.  7,  f  1. 

"The  supreme  court  shall  have  Jurlsdictlom 
only  to  revise  the  final  decMons  of  the  cir- 
cuit eonrta"    Id.  i  S. 

"All  Judicial  power,  authority,  and  Jnrisdie* 
tlon  not  vested  by  this  Constltutton,  or  by  laws 
consistent  therewith  exclusively  In  some  other 
court,  shall  twioug  to  the  circuit  courts;  and 
they  shall  have  appellate  Jurisdiction  and  su- 
pervisory' coDtrol  over  the  county  courts,  and 
all  other  Inferior  courts,  oOlcers,  and  trlbunala" 
Id.  I  9. 

One  of  the  moat  common  and  Important  oC- 
fl«>s  performed  by  the  oommon-law  writ  of  cer- 
tiorari was  to  enable  the  superior  courts  to 
supervise  the  proceedlnga  of  inferior  trlbunaia, 
and  see  that  they  did  not  exceed  their  Juris- 
diction or  proceed  wholly  without  authority. 
Thompson  v.  Hultnomali  County,  2  Or.  34. 
After  quoting  Const,  art.  7,  |  9.  the  coart  said : 
"it  may  be  said  that  this  section  simply  alRrms 
the  common  law  lot  this  state),  but  as  the 
fundamental  law  of  this  state  governing  the 
legislature  as  well  as  the  court,  and  looking  to 
the  peculiar  phraseology  of  the  last  clause.  It 
may  be  matter  ot  grave  doubt  whether  the  leg- 
iriatnre  could  so  far  abridge  the  power  of  tbe 
circuit  eonrts  as  to  confine  them  to  exaulna- 
tlou  of  eases  brought  upon  an^ftsal  WiM.,-..  !■ 
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dtmiu.  If  it  appears  that  an  appeal  will 
not  be  an  adequate  remedy,  mandamus  may 
still  i^ue,  in  the  diacrction  of  the  court. 
Uerrill,  Mandamus,  S  201;  Merced  Min.  Co. 
T.  Fremont,  7  Cat.  130;  Hawes,  Jurisdiction 
«{  Courts,  S  141.  In  the  present  case  it  is 
quite  apparent  that  appeals  from  tlie  orders 
complained  of  would  in  all  reasonable  prob- 
ability constitute  no  remedy  to  the  credit- 
ore.  The  assignment  was  made  June  1, 
IS93.  A  large  portion  of  the  assets  of  the 
bank  consistel  of  commercial  paper  execut- 
ed prior  to  that  date,  and  necessarily  ma- 
turing in  the  summer  and  early  fall  of  1893. 
Such  of  the  paper  which  is  still  uncollected, 
and  has  not  been  sued  on,  will  become 
barred  the  statute  of  limitations  with- 
in a  few  months.  Fnrtfaermore,  the  long 
lapse  of  time  which  has  occurred  since  the 
assignment  renders  it  almost  certain  that 
rights  of  action  are  daily  lapsing.  Appeals 
from  such  orders  could  not,  in  the  ordinary 
course  of  appellate  proceedings,  be  heard  and 
•decided  before  late  in  the  autumn  or  in  the 


winter  of  1899.  It  is  very  plain  that,  if 
the  creditors  are  to  exercise  their  rights 
with  any  prospect  of  benefit,  they  must  ex- 
ercise them  promptly.  The  delay  attending 
upon  the  presentation  and  consideration  of 
an  appeal  would  probably  be  fatal  to  any 
effective  relief. 

Again,  it  is  said  that  the  orders  in  ques' 
tion  are  discretionary  in  their  nature,  and 
reliance  is  placed  upon  the  well-known  prin- 
ciple that  mandamus  will  not  lie  to  control 
the  exercise  of  discretion.  It  has  already 
been  shown  that  the  rights  which  have  been 
denied  to  the  creditors  here  were  absolute 
rights,  and  not  dependent  upon  the  discre- 
tion of  the  court.  True,  the  rights  must  be 
reasonably  exercised,  and  in  this  respect 
there  may  exist  some  degree  of  diecretioa 
in  the  trial  court;  but  tiie  ease  fails  to  show 
that  the  objecting  creditors  have  chosen  an 
unreasonable  time  or  manner  for  the  exer- 
cise of  their  rights,  or  that  they  have  been 
guilty  of  laches.  They  set  the  i)roeeedlngB 
in  niotion  to  require  an  aocounting  1^  the 


eupport  of  this  view  It  hsa  been  held  where, 
by  tbe  act  creating  an  Inferior  tribunaJ  Its  ad- 
indieatfons  were  declared  to  be  final,  neverthe- 
less a  writ  of  certiorari  woold  He.  Eai  parte 
Altanr.  28  Wend.  277." 

In  a  case  where  the  circalt  court  was  asked 
to  exercise  a  supervisory  control  over  tbe  coun- 
tj  court  b7  Injanction  and  by  a  decree  In  the 
BBtore  of  speelfle  performanee,  It  was  held  tbst 
this  oonld  not  be  done  by  Injanetlon  or  by  suit 
la  eqnity.  The  supervlsorj  control  exercised 
tj  the  circuit  coart  as  s  freneral  rule  Is  to  be 
exercised  bj  moiulanius,  tbe  writ  of  review,  or 
^ipeal,  and  tbls  case  furnishes  no  exception 
to  this  general  rale.  Douglas  County  Road  Co. 
T.  Donglss  County,  Q  Or.  373. 

IB  the  case  of  Simon  v.  Portland,  9  Or.  437, 
the  decision  does  not  mention  tbe  general  sub- 
ject, but  some  of  the  decisions  stated  do ;  quot- 
ing from  Blrdssll  v.  Pbiltlps,  17  Wend.  464, 
wblrh  says :  "This  writ  Is  bat  sn  emosstlon 
from  the  general  supervisory  doty  of  tbe  su- 
preme court  to  restrain  the  action  of  all  In- 
ferior magistrates  within  their  legal  grasp." 
This  was  aald  In  relation  to  the  writ  of  cer- 
tlorarL 

The  opinion  In  Wm  fortf  Heath.  8  HIII,  42, 
was  written  by  Mr.  Justice  Cowen.  who  gave 
tbe  opinion  of  the  court  In  E»  parte  Albany, 
-23  Wend.  277.  and  be  there  cites  tbe  cane  cited 
by  bim  In  King  v.  Fens  Comrs.  2  Keble,  4S,  and 
says:  "This  case  declares  another  principle 
which  baa  been  held  by  this  court,  that  a  writ 
of  certiorari  will  lie  to  an  inferior  tribanal, 
«reD  tbougb  tbe  act  by  which  it  Is  created  de- 
clares Its  adjudication  to  be  llnal." 

In  King  V.  Fens  Comra  2  Keble,  4S.  It  was 
tteld  to  He,  although  the  act  declared  the  pro- 
ceeding should  be  wltboat  appeal. 

The  decision  does  not  mention  the  general  sub- 
ject, but  one  of  the  decisions  cited  does:  quot- 
iDg  from  Blrdssll  v.  rbllllps,  17  Weod.  464, 
wblch  says:  "This  writ  Is  but  an  emanation 
from  the  general  supervisory  doty  of  tbe  su- 
preme court  to  restrain  tbe  sctlon  of  all  In- 
ferior magistrates  within  their  legal  grasp." 
This  was  said  In  relation  to  the  writ  of  certio- 
rari. 

Soath  Carolina. 

"The  sapreme  eonrt  shall  have  appellate  Ju- 
risdiction only  In  cases  of  chancery,  and  shall 
etmstltute  a  court  for  the  correction  of  errors 
at  law.  under  sucb  regulatloaa  as  the  general 
assembly  may  by  law  prescribe :  Provided,  the 
«1  L.  R.  A.  fi 


said  court  'iriiall  always  have  power  to  Issue 
writs  of  Injunction,  mandamus,  quo  warranto, 
habeas  corpus,  and  such  other  original  and 
remedial  writs  as  may  be  necessary  to  give  it 
a  general  supervisory  euitrol  over  all  other 
courts  In  the  state."    S.  C.  Const,  art.  4,  |  4. 

"The  courts  of  common  pleas  shall  have 
.  .  .  exclusive  original  jurisdiction  In  all 
civil  cases  and  actions  em  deUoto  which  shall 
not  be  cognisable  before  Justices  of  the  peace, 
and  appellate  jurisdiction  In  all  such  cases  as 
may  be  provided  by  law.  They  sball  have 
power  to  Issue  writs  of  mandamus,  prohibition, 
scire  facias,  and  sll  other  writs  which  may  be 
necessary  for  carrying  their  powers  fully  Into 
effect."    Id.  I  15. 

"Rach  of  the  Justices  [of  the  supreme  court] 
sball  have  power  to  .  .  ,  Issue  writs  of 
Injunction,  mandamos,  habeas  corpus,  and  other 
remedial  writs  according  to  the  prlDclplea  and 
course  of  the  common  law  not  inconsistent  with 
tbe  Constitution;"  1  S.  C.  Stat  I  222S,  p. 
775. 

"The  Judges  of  the  courts  of  common  pleas 
shall  have  power,  at  chambers,  to  grant  writs 
of  prohlbltioo,  mandamus,  and  certiorari."  Id. 
I  2247,  p.  780. 

Where  one  tit  the  judges  of  the  c<Hnmoa  pless, 
sitting  as  a  court  of  sessions,  made  an  order 
for  a  prohibition  to  restrain  the  execution  of 
a  Judgment  of  death,  which  tbe  respondents, 
who  composed  a  court  of  magistrates  and  free- 
holders, had  awarded  erroneously  sgainst  a 
slave  for  an  offense  not  capItaJ,  thereby  trans- 
gressing tbe  bounds  prescribed  to  such  court  by 
law,  a  motion  to  tbe  court  of  appeals  to  rescind 
tbe  order  granting  the  prohibition  was  dis- 
missed. State  V.  Rldgeil,  2  Ball.  L.  560.  Tbis 
case  Is  similar  In  Its  facts  to  Bob  t.  Stste,  2 
Terg.  178. 

"By  the  Constitution  and  laws  of  both  Bng- 
Isnd  and  this  state  the  Judicial  power  is  com- 
mitted to  a  variety  of  courts,  some  of  limited, 
and  some  of  general.  Jurisdiction.  And,  In  or- 
der that  this  may  move  in  harmony  each  In  Its 
proper  sphere,  it  Is  essentisl  that  a  power  of 
control  should  be  lodged  somewhere.  .  .  . 
This  coDtrolling  power  Is  vested  In  this  state. 
In  tbe  court  of  sessions,  which  exercises  here 
the  Jurisdiction  of  the  court  of  King's  bench  In 
England;  and  the  process  by  wblch  this  con- 
trolling power  Is  exercised  Is  called  a  'writ  of 
prohlblUoD.' "  SUta  V.  Nathan,  4  Bl^  L. 
618. 
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uaignee  more  than  a  year  ago,  and  cannot 
be  held  accountable  for  tbe  long  delays 
which  have  occurred  since  that  time.  A 
writ  of  mandamus  compelling  the  trial 
court  to  accord  to  the  creditors  the  exercise 
of  thtir  clear  rights  in  the  assignment  pro- 
ceedingB  cannot,  therefore,  be  held  an  inter- 
ference with  judicial  discretion,  when  no  at- 
tempt is  made  to  control  the  action  of  the 
court,  or  prescribe  its  judgment,  after  such 
rights  have  been  exercised.  Merrill,  Manda- 
mus, 5  204.  Furthermore,  it  is  not  entirely 
accurate  to  say  that  no  act  involving  dis- 
cretion can  be  controlled  or  corrected  by 
mandamus.  Where  it  clearly  appears  that 
discretion  has  been  not  merely  abused,  but 
not  exercised  at  all,  or  that  the  action  taken 
by  the  inferior  court  is  without  semblance 
of  legal  cause,  and  no  other  adequate  rem- 
edy exists,  mandamus  will  lie  to  compel  the 
specific  action  which  should  have  been  taken. 
Id.  S  40;  State  ea  rel.  Buchanan  v.  Kellogg, 
95  Wis.  672,  70  N.  W.  300.  Such  cases  are, 
however,  more  apparent,  than  real,  excep- 

In  an  application  to  a  Judge  of  tbe  circuit 
court  for  a  writ  of  probibltioa  tbe  supreme 
court  held  that  tbere  wag  no  doubt  as  to  Its 
power  to  issue  writs  of  prohibition  In  proper 
eases  made.  That  tt  was  granted  Id  une^nlvo- 
cal  terms  by  Const,  art.  4,  |  4.  It  Is  an  orig- 
inal and  remedial  writ,  and  Is  covered  by  tbe 
right  confemtd  by  terms  as  fall  and  complete 
as  If  directly  expressed.  StaU  am  rol.  Soath 
Carolina  R.  Co.  t.  Columbia  *  A.  R.  Co.  1  S. 
C.  N.  8.  4S. 

In  Ew  parte  Carson,  5  8.  C.  N.  8.  IIT,  It  was 
decided  that  the  words,  "all  other  courts  In  tbe 
stale,"  Id  the  lost  clause  of  S.  C.  Const,  art.  4, 
I  4,  did  not  Include  tribunals  which,  though  ad- 
ministrative or  executive  duties  are  Imposed  up- 
on them,  may  nevertheless  be  required  to  Ind- 
denlally  exercise  powers  of  a  Judicial  character, 
but  should  be  conflned  to  those  which  by  the 
Constitution  were  to  constitute  "tbe  Judicial 
powers  of  this  state."  Tbat  the  case  of 
State  em  rel.  Sooth  Carolina  B.  Co.  v.  Colum- 
bia &  A.  R.  Co.  1  S.  C.  N.  S.  46,  did  not  mili- 
tate against  this  proposition  as  Id  that  case 
the  court  Issued  Its  prohibition  In  tbe  exercise 
of  Its  supervisory  control  over  a  court  of  com- 
mon-law powers  established  by  tbe  Constitu- 
tion. 

It  woald  seem  tbat  this  posltltm  Is  In  flat 
contradiction  to  that  taken  by  courts  of  other 
states  having  eonstltotional  provisions  snbslan* 
tially  similar,  where  It  Is  held  that  the  control 
extend*  to  all  tribunals  exercising  Judicial  func- 
tlona 

In  an  application  for  a  writ  of  mandamus  to 
compel  the  secretary  of  state  to  deliver  the  cer- 
tificate of  election  of  speaker  of  the  house  of 
representatives  to  the  petitioner  tbe  respondent 
made  tbe  claim  tbat  tbe  enumerated  writs  could 
only  be  Isnued  by  the  supreme  court  to  control, 
by  Its  supervMon  over  all  other  courts  In  the 
state.  Tbe  court  held  that  that  Interpretation 
of  the  Constltutltm  was  not  well  founded.  Tbat 
the  write  of  Injunction  and  habeas  corpus  were 
never  used  to  control  courts,  being  always  dl* 
rected  to  tbe  party,  and  not  to  tbe  court.  State 
ex  rel.  Wallace  v.  Hayne,  8  8.  C.  N.  S.  867. 

The  Jurisdiction  of  the  supreme  court  was  de- 
fined In  Const,  art.  4,  I  4.  It  embraces  four 
distinct  olasses  of  powers:  (1)  Appellate  Ju- 
risdlcti<»  in  eases  of  chancery ;  <2)  the  cor- 
rection of  errors  at  law  under  such  regulations 
as  the  general  assembly  may  prescribe  ;  (3)  tbe 
power  to  issue  cwtaln  specified  writs;  (4)  the 
«1  U  K.  A. 
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tions  to  the  rule,  because,  when  only  on* 
course  is  open  to  the  court  upon  the  facts' 
presented,  the  pursuance  of  that  course  be- 
comes the  plain  and  absolute  duty  of  the- 
court,  and  the  refusal  becomes,  in  etfect,  a. 
failure  to  perform  a  duty  within  its  juris- 
diction. It  is  not  meant  this,  howevor, 
that  mandamus  will  be  used  to  perform  the 
functions  of  appeal  or  writ  of  error,  as- 
seems  to  have  been  the  tendency  in  the  su- 
preme courts  of  Alabama  and  Michigan. 
The  duty  of  the  court  must  be  plain,  the  re- 
fusal to  proceed  within  its  juriadiction  t» 
perform  that  duty  must  be  clear,  the  re- 
sults of  such  refusal  prejudicial,  the  rem- 
edy, if  any,  by  appeal  or  writ  of  error  ut- 
terly inadequate,  and  the  application  for 
relief  by  mandamus  speedy  and  prompt,  in 
order  to  justify  the  issuance  of  the  writ. 

This  brings  us  to  the  consideration  of  an- 
other objection  made  by  tbe  respondent, 
namely,  that  the  various  orders  made  by  the- 
court  below  condrming  the  assignee's  account 
and  refusing  the  api^icaUons  for  examina- 

power  to  Issue  ouch  other  original  and  remedial 
writs  as  may  be  necessary  to  give  It  a  general 
supervisory  control  over  all  other  courts  of  the- 
state.  Whenever  the  court  Is  a^ed  to  Issue  one- 
of  tbe  writs  embraced  in  tbe  general  terms  em- 
ployed In  cwferring  tbe  fourth  class  of  powersr 
bat  In  the  third  class  of  ^eclfied  writs,  U  l» 
ne<»8sary  to  ^ow:  1.  That  the  writ  Is  to  go 
to  one  of  the  courts  of  this  state,  as  was  decided 
in  tbe  caae  of  Ex  parte  Carson,  5  S.  C.  N.  S. 
IIT.  2.  That  such  writ  is  demanded  for  the 
purpose  of  givinc  to  the  supreme  court  some  au- 
pervlsory  control  over  the  court  to  which  It  i» 
directed.    Em  parte  Chllds,  12  B.  C.  111. 

The  mayor  and  aldermen  of  a  city  were  in- 
vested with  various  powers  by  the  city  charter : 
leBlslatlve,  executive,  Jndlelal,  and  administra- 
tive; but  that  certainly  cannot  be  regarded  a» 
one  of  the  courts  of  tbe  state,  except  when  act- 
ing in  a  judicial  capacltj/.  And  tbe  supreme 
court  thorefore  has  no  power  to  Issue  a  writ 
of  prohibition  for  the  purposes  of  supervising 
or  controJUng  their  action,  unlesM  aueh  action  be- 
taken in  their  fudiclai  capacitp.  State  cx  rel. 
Richland  County  v.  Columbia,  16  S.  C.  412. 

Tbis  case  cites,  and  seems  to  approve.  Em- 
parte  Carson,  B  S.  C.  N.  S.  117,  and  Em  parte- 
Childs,  12  S.  C.  111. 

But  If  such  action  be  taken  In  their  judicial 
capacity  what  then?  If  the  Hallclsed  words- 
are  to  be  taken  for  the  deelslmi  of  the  court, 
and  not  the  obiter  of  the  Judge.  Is  It  not  aa 
Inferential  holding  that  If  the  city  authorities 
had  been  acting  in  "their  Judicial  capacity,"  but 
without  or  In  excess  of  Jurisdiction,  the  writ 
would  have  Issued? 

Stat9  em  rel.  Sawyer  v.  Fort,  24  S.  C.  510, 
cltea,  approves,  and  follows  State  em  tel.  Wal- 
lace V.  Hayne,  S  S.  C.  N.  8.  867.  and  Ex  part* 
Cbllds,  12  8.  C.  111.  See  also  Em  parte  Baeot,. 
36  8.  C.  125.  16  L.  R  A.  686.  16  8.  C.  S04. 

Mandamus  Is  not  a  prerogative  writ  but  m 
writ  of  right  In  South  Carolina.    Lord  v.  Bates,. 
48  S.  C.  9^,  26  S.  B.  218. 
Sonth  Dnfeota. 

"The  supreme  court,  except  as  otherwise  pro- 
vided In  this  Constitution,  shall  have  appellate- 
Jurisdiction  only,  wUch  Shall  be  coextensive 
with  the  state,  and  shall  have  a  general  superin- 
tending control  over  all  Inferior  courts,  under 
such  regulations  and  limitations  as  may  be  pre- 
scribed by  law."    S.  D.  Const,  art.  5,  i  2. 

"Tbe  supreme  court  and  tbe  Judges  thereof' 
shall  have  power  to  Issue  wtltf  of  babsu  eorpusi. 
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tion  cannot  be  revmed  upon  mandamus,  and 
hence  that,  tting  unreversed  and  unappealed 
from,  thej  constitute  complete  bars  to  any 
relief  by  mandamua.  This  di£Bculty,  also, 
is  more  apparent  than  real.  While  it  is 
true  that  the  le^timate  function  of  the 
writ  of  mandamus  is  to  compel  action  by 
the  inferior  court,  rather  than  to  reverse 
action  aJ  ready  taken,  it  would  be  gross  ab- 
surdity to  hold  that,  after  refusal  to  per- 
form a  plain  duty  within  its  jurisdiction, 
the  inferior  court  could  nullify  the  consti- 
tutional grant  of  superintendiog  power  by 
the  entry  of  any  order  or  orders.  This  court 
holds  its  power  under  no  such  uncertain 
terms.  Those  powers  are  not  dependent 
upon  the  speed  with  which  the  trial  court 
enters  orders.  If  it  becomes  necessary,  in 
the  due  disdiarge  of  its  power  of  supnin- 
tending  control,  that  orders  of  the  imerior 
court  be  vacated,  this  court  will  not  hesitate 
to  compel  the  vacation  of  such  order  by  the 
inferior  court  by  so  framing  ita  writs  of 
mandamus.    With  the  anperintending  con- 

The  snprane  court  sball  slso  have  power  to  it- 
•ae  writs  of  mandamua,  quo  warranto,  certio- 
rari, tnjuDctlon,  and  other  orlgloal  and  rmed- 
Ul  writs,  with  antborttj  to  bear  and  deter- 
mine the  same  In  such  cases  and  under  such 
regulations  as  ma;  be  prescribed  bj  law."  Id. 
1  3- 

"The  clrcDlt  eoorts  have  original  Jnrlsdletim 
of  all  actlona  and  eaaee  bodi  at  ^w  and  In 
equity.  .  .  .  They  and  the  judges  thereof 
■hall  also  have  ]nrIsdletl<Hi  and  power  to  Issue 
writs  of  faabeas  corpus,  mandamus,  quo  war- 
ranto, eertU»arl,  Injanettoo,  and  other  original 
aad  remedial  writs,  with  authorl^  to  bear  and 
determine  the  same."   M.  |  14. 

The  primary  Jurlsdlctloa  of  the  supreme  eourt 
[a  appeHate  and  the  exercise  of  superintending 
control.  Its  origiojil  Jurisdiction  Is  the  power 
to  Issue  tbe  enumerated  and  other  original  and 
remedial  writs  with  power  to  bear  and  deter- 
mine tbe  same.  These  writs,  being  In  their  na- 
ture prcroeatlve  or  quasi  prerogative,  shontd  be 
tallied  by  tbe  supreme  cosrt  generally  only  for 
prerogattve  purposes  In  cases  where  the  Inter- 
ests of  the  sute  are  In  some  way  directly  tn- 
Tolved.  Tbe  power  to  Issue  these  writs  Is  also 
eonferred  up<ai  the  circuit  court,  and  It  Is  not 
to  be  presumed  that  the  frsmers  of  the  Constl-  \ 
tntlon  Intended  that  tbe  supreme  court  sboutd 
exercise  a  concurrent  jurisdiction  with  the  clr- 
ealt  eourt  In  all  eases  In  whicb  these  writs 
m^bt  afford  an  appropriate  remedy.  No  doubt 
esses  may  arise  where,  In  the  fartherance  of 
jastlce,  and  by  reason  of  the  existence  of  spec- 
ial causes,  the  snbordlnate  courts  are  inade- 
quate to  fnmiab  the  reHef  aongbt,  or  may  by 
reason  of  Interest  or  other  cause  be  unable  to 
do  so:  or  where  tbe  attorney  general  refuses 
to  assume  responsibility  of  prosecuting  the  ease. 
Everitt  V.  Huskies  County  Comrs.  1  6.  D.  866. 
4T  N.  W.  296. 

Thereafter  an  application  was  mads  by  tbe 
attorney  general  for  a  certiorari  to  tbe  same 
board  of  commissioners  upon  the  same  state  of 
facts,  which  were  as  follows:  The  board  of 
county  conmilssloQers  of  an  organised  county 
had  assumed  to  establish  voting  preclbcts  snd 
appoint  Judgea  of  election  In  a  territory  outside 
tbe  limits  of  Its  county.  In  nnorgaulzed  counties 
attached  to  such  organized  county  "for  Judicial 
psrposes."  This  was  an  application  by  the  at- 
torney geaeral,  as  stated,  for  a  writ  of  certiorari 
to  remove  and  review  the  proceedings.  Among 
Ifcs  gronnds  of  tbe  motion  to  qoasb  the  writ ' 
SI  LB.  A. 


trol  and  the  attendant  writs  this  cburt  took 
all  the  power  necessary  to  make  that  con- 
trol and  those  writs  effective,  and  its  arm 
is  not  nerveless  because  no  writ  may  be 
found  in  the  form  books  so  framed  as  to 
meet  the  emergencgf.  The  writ  will  bo 
framed  to  meet  the  exigencies  of  the  case, 
and  the  court  will  discharge  the  duties  of 
the  trust  reposed  with  it  the  people, 
though  it  becomes  necessary  to  modify  and 
enlarge  the  terms  of  the  ancient  writ. 

And  so  we  have  reached  the  conclusions 
briefly  stated  in  tbe  memorandum  decision 
which  was  filed  at  the  time  of  the  decision 
of  the  case.  There  are  yet  remaining,  how- 
ever, two  matters  which  require  discussion. 
When  the  application  for  the  writ  was  pre- 
sented to  us,  there  at  once  arose  an  apparent 
diffionlt^,  resulting  from  the  fact  tnat  the 
record  in  the  court  below  was  not  before 
US,  and  would  not  be  brought  up  by  the 
writ.  It  is  true  that  the  petition  set  forth 
many  of  the  facts,  and  contained  copies  of 
the  orders  complained  of,  and  of  the  affida- 

waa  "that  the  acts  complained  of  are  minis- 
terial in  character,  and  not  such  as  will  admit 
of  review  under  a  writ  of  certiorari."  The  court 
Bald :  "But  our  statute  Inherited  from  the  ter- 
ritory of  Dakota  is  mi  ffcneria.  It  la  not  only 
nnlike  the  common  law,  but  equally  unlike  the 
law  ot  any  other  state  so  f^r  aa  we  have  had 
the  means  of  pursuing  the  Inquiry."  After 
BtatlDg  the  substance  of  tbe  statute  as  to  eer- 
tlorari,  and  quoting  a  portion  of  It,  the  court 
says,  further:  "Thus,  the  legislature,  whether 
wisely  or  unwisely  It  Is  not  within  the  province 
of  this  court  to  Inquire,  has  la  plain  and  un- 
eqalTocal  terms  extended  the  scope  of  ths  writ 
In  this  state,  m  that  It  tairly  brings  before  ua 
tbe  record  of  these  proceedings^  whether  Judicial 
or  otherwise."  State  e»  ret.  Dollard  v.  Hughes 
County  Comrs.  1  S.  D.  292,  10  L.  R.  A. 
588,  M  N.  W.  1127.  The  court  did  not  In- 
timate whether  the  board  acted  In  a  Judicial  ca- 
pacity In  doing  what  they  did.  If  they  did, 
then  the  supreme  court  exercised  superintend- 
ing control,  notwithstanding  that  the  confer- 
ring of  power  to  exercise  It  Is  iocluded  In  the 
same  section  with  tbe  appeMate  Jurisdiction, 
and  is  by  the  court  in  tbe  Everett  Case  classed 
with  the  latter  aa  "primary  Jurisdiction." 
t  Tbat  the  clothing  of  the  supreme  appellate 
court  of  a  state  by  tbe  organic  law  with  the  ad- 
ditional power  of  "superintending  control"  Is  a 
grant  of  original  jurlBdlction  Is  too  plain  a  prop- 
osition for  discussion.  Marbury  v.  Hadlaon, 
1  Crancb,  13T,  2  L.  ed.  60 ;  Eg  parte  White,  4 
Fla.  16S ;  Mayo  v.  James,  12  Gratt.  17 :  State 
ea  rel.  Meggctt  T.  O'Neill,  104  Wis.  227,  80  N. 
W.  447  ;  State  em  ret.  Fonrtb  Nat.  Bank  v.  John- 
son, 106  Wis.  104,  88  N.  W.  820. 

In  an  sppllcati<m  for  a  mandamus  to  compel 
the  circuit  Judge  to  vacate  an  Injunction  tbe 
court,  after  citing  authorities  from  various 
states  that  under  like  provisions  of  tbe  Con- 
stitution the  court  possessed  tbe  power,  held 
that  in  this  case  tbe  circuit  Judge  bad  properly 
granted  the  injunction  and  denied  tbe  writ. 
Huron  v.  Campbell,  3  8.  D.  309.  53  N.  W.  182. 

The  county  court  baa  charge  of  probate  mat- 
ters. An  application  for  a  mandamus  alleged 
that  tbe  son  of  a  Judge  of  tbe  county  court  bad 
made  an  agreement  with  certain  of  tbe  persons 
claiming  to  be  the  only  heirs  of  a  decedent  to 
prosecute  a  claim  for  a  fee  contingent  upon  bis 
success  with  their  claim  In  the  county  court. 
This  waa  an  original  proceeding  in  tbe  supreme 
'  court  for  a  mandamos  to  compel  thm"  circuit 
Digitized  by  VjOOQ 
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Tits  on  which  they  were  based,  but  the  as- 
signee's account  was  not  here,  nor  the  min- 
vttm  of  the  clerk,  and  it  seemed  quite  appar- 
ent that  the  enUre  record  should  be  before 
us  upon  the  hearing  upon  the  merits.  Upon 
consideration,  the  court,  of  its  own  motion, 
issued  with  Uie  alternate  writ  of  mandamus 
its  writ  of  certiorari  directed  to  the  clerk 
of  the  trial  court  commanding  him  to  return 
the  original  records  for  the  sole  purpose  of 
placing  before  us  the  entire  record  as  it 
existed  in  the  trial  court.  The  writ  of  cer- 
tiorari was  thus  issued  as  ancillary  only 
to  the  writ  of  mandamus.  While  the  writ 
of  certiorari  is  generally  issued  as  an  in- 
dependent writ  for  the  purpose  of  reviewing 
action  below,  it  is  well  adapted  to,  and  is 
frequently  used  for,  ancillary  purposes  only, 
as  a  means  of  bringing  up  a  record  for  use 
upon  tiie  hearing  of  another  and  different 
writ.  "As  a  matter  of  practice  in  England 
and  in  this  country,  the  writ  of  oertiorari 
is  granted  as  an  auxiliaiy  pmoBss  In  the 
courts  where  causes  have  been  removed  hy 


other  remedy."  Harris,  Certiorari,  }  9.  In 
the  courts  of  the  United  States  it  is  com- 
monly used  as  auxiliary  to  the  writ  of 
habeas  corpus  for  the  sole  purpose  of  bring- 
ing up  the  record.  Ea  parte  Yerger,  8  Wall. 
85,  19  L.  ed.  332;  Ew  parte  Lange,  18  Wall. 
163,  21  L.  ed.  872;  Ea  parte  Royall,  112  U. 
8.  181,  28  L.  ed.  690,  6  Sup.  Ct.  Rep.  98. 
It  is  also  used  in  aid  of  a  writ  of  error  or 
appeal  where  diminution  of  the  record  ap- 
pears. Fiaher  t.  McNulty,  30  W.  Va,  186, 
3  8.  £.  693;  Btate  v.  Randall,  87  N.  0.  571 ; 
Fwld  T.  Jftflon,  3  Cranch,  614,  2  L.  ed.  516 ; 
Fowler  t.  Lindtey,  3  Dall.  411,  1  L.  ed. 
658.  But,  even  in  the  absence  of  direct  au- 
thority, the  writ  is  so  well  adapted  for  such 
use  that  we  should  feel  no  hesitation  in 
using  it  in  a  case  where  the  court  has  ob- 
tained jurisdiction  by  other  process,  and 
where  the  presence  of  the  record  is  neces- 
sary, and  it  is  wholly  or  partially  absent. 

The  remaining  questions  referrra  to  arose 
upon  the  hearing  of  the  return  to  the  alter- 
native writ.   It  was  claimed  by  the  reapond- 


coart  to  determine  whatliH  it  would  assume  ju 
risdictlon  <rf  the  matter  pending  In  the  conntr 
court.  The  supreme  court  held  that  If  the  son 
of  tbe  Judge  of  the  county  court  was  Interested 
In  the  event  of  the  case  the  Judge  was  disquali- 
fied :  that  In  this  ease  there  was  no  adequate 
remedy  except  to  exercise  the  power  of  superln- 
tendlDg  control  granted  by  the  Const  Itnttcm, 
and  by  virtue  of  It  award  a  peremptory  man- 
damus to  the  circuit  court  commanding  It  to 
receive  plaintiff's  application  and  proceed  to 
determine  whether  the  Judge  was  dlaQuatlOed ; 
and  it  was  aa  ordersd.  Vine  v.  Jones  (8.  D.) 
82  N.  W.  S2. 

The  supreme  court  has  a  qnsHfled  appellate 
Jurisdiction.  "The  supreme  court  and  the  Jus- 
tices thereof  shall  have  power  to  Issue  writs  of 
habeas  corpus,  as  may  be  prescribed  by  law, 
and.  under  such  regulations  as  may  be  pre- 
scribed by  law,  the  said  courts  ^d  the  Justices 
thereof  may  Issue  the  writs  of  mandamus,  pro- 
cedendo, certiorari,  and  such  other  writs  as  msy 
be  necessary  to  oiforce  Its  Jurisdiction.  The 
legislature  may  confer  original  Jurisdiction  on 
the  supreme  conrt  to  issue  writs  of  quo  war- 
ranto, and  mandamus  In  such  cases  as  may  be 
apecifled,  except  as  against  the  governor  of  the 
state."   Tex.  Const,  art.  6.  I  8. 

"The  district  court  Aall  have  appellate  Jaris- 
diction  and  general  control  la  probate  matters 
over  the  county  court.  .  ■  .  The  district 
court  shall  have  apellate  Jurisdiction  and  gen- 
eral eapsrvlsory  control  over  the  county  com- 
mlsslonen^  conrt  .  .  .  and  shall  hare  gen- 
eral original  Jurisdiction  over  all  causes  of  ac- 
tion whatever  for  which  a  remedyorjurlsdlctlou 
Is  not  provided  by  law  or  this  Constitution,  and 
such  other  Jurisdiction,  original  and  appellate, 
as  may  be  provided  by  law."    Id.  g  8. 

There  Is  no  express  grant  of  the  power  In 
either  Constitution  or  statute,  except  as  above 
to  district  courta 

From  184S  to  1876  the  district  court  was 
clothed  with  power,  by  the  several  Constitu- 
tions In  force  during  that  period,  to  Issae  all 
writs  necessary  to  enforce  Its  own  Jurisdiction, 
and  to  give  It  a  general  superintendence  and 
control  over  inferior  tribunals.  N.  T.  Conv. 
Han.  1867.  part  1,  Tex.  Const.  1869,  art.  4, 
{  6.  raschal's  Dig.  p.  1116. 

The  cases  of  Ban  ton  v.  Wilson,  4  Tex.  400, 
and  Titus  v.  Latimer,  6  Tex.  433,  are  dedrions 
recognizing  this  power  In  the  district  conrt; 
fil  L.  B.  A. 


and  In  the  latter  case  It  was  further  held  that 
a  district  conrt  bad  no  tppeimte  Jurisdiction 
except  from  the  probate  court,  and  that  none 
other  could  be  conferred  upon  It  by  the  leslsla- 

ture. 

Alter  TMdlet  and  judgment  in  favor  of  tba 
plaintiff  In  the  Justice's  court  the  defendant  ob- 
tained a  certiorari  from  one  of  the  Judges  of  the 
district  court,  and  the  cause  after  the  return 
of  the  certiorari  was  transferred  by  consent  to 
the  district  court.  The  Jndge  ot  the  district 
conrt  dismissed  the  cass,  assigning  as  a  reason 
for  his  decision  that  It  was  for  want  of  Ju- 
rtsdictlon.  The  supreme  court  reversed  the  de- 
cision of  the  district  court,  holding  that  what 
it  had  decided  in  Tltns  v.  Latimer.  B  Tex.  438, 
was  that  while  the  district  court  had  no  jnrle- 
dlction  by  way  of  appeal  from  an  Inferior  court 
(except  the  probate  court),  tliat  It  could  review 
the  proceedings  of  any  and  all  of  such  inferior 
courts  by  means  ot  any  of  .the  writs  used  in  the 
exercise  of  super  in  tending  control.  O'Brien  t. 
Dunn,  5  Tex.  670. 

All  the  common-law  and  chancery  jurisdiction 
known  to  the  courts  of  common  law  and  chan- 
cery in  England  is  conferred  on  the  district 
courts  not  Incompatible  with  the  Constitution 
ot  the  United  States  nor  the  Conatltntlon  of 
this  state  and  laws  under  It.  Where  a  person, 
and  not  the  conrt,  is  to  be  acted  upon,  this 
Jurisdiction  may  be  exercised  by  proceedings  In 
the  usual  form  to  prevent  an  Injury  or  enforce 
u  remedy.  But  whenever  It  Is  to  control  an  In- 
ferior Jurisdiction  by  acting  upon  inch  tri- 
bunal to  restrain  Its  action  or  review,  revise,  or 
correct  Its  proceedings,  it  must  be  by  the  use 
of  some  process  Issued  from  the  district  court 
or  one  of  Its  Judges.  To  this  there  Is  an  ex- 
ception that  an  appeal  will  He  from  the  probate 
court  to  the  district  court.  This  right  of  ap- 
peal, however,  does  not  destroy  the  right  of  the 
district  court  to  exercise  this  control  In  the 
manner  mentioned  sbove.  If  Cor  any  sufficient 
cause  an  appeal  has  not  be«i  taken.  Newsou  v. 
Chrlsman.  9  Tex.  118. 

The  C«i«tltutlMt  of  1866  clothed  the  district 
courts  with  the  power  to  issue  the  writ  of  cer- 
tiorari and  all  other  writs  necessary  to  give 
them  general  superintendence  and  control  over 
inferior  trlbunala  Walierath  v.  Kapp,  81  Tex. 
359. 

Knechler  r.  Wrl^t,  40  Tex.  600,  ettei  with 
approval  State  ee  rel.  nodftes  v.  Powers,  14 
Ga.  888,        ^^V^  tr^Q^^^^t  «> 
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cnt  that  issues  of  fact  were  raised  by  the  re- 
turn to  the  writ  and  the  answer  to  said  re- 
turn, ud  that  the  said  issues  must  be  tried 
cither  in  the  circuit  court  of  Milwaukee 
eaanty  or  some  other  circuit  court,  as  pro- 
vided by  I  3452,  Rev.  Stat.  1898.  That  sec- 
tion provides  that  issues  of  fact  in  a  man- 
damua  proceeding  in  this  court  shall  be  tried 
in  the  circuit  court  of  the  county  within 
which  the  material  facts  are  alleged  to  have 
arisen,  or  in  some  other  circuit  court  to 
which  this  court  shall,  in  its  discretion,  for 
causa  shown,  order  audi  trial.  This  conten- 
tion was  summarily  overruled  for  two  en- 
tirely euilicient  causes :  First.  There  are  no 
true  issues  of  fact  raised  by  the  return  and 
answers  thereto.  The  issues  raised,  upon 
analysis,  will  all  be  found  to  be  issues  of 
law.  There  are  no  material  contentions 
raised  as  to  the  rulings  of  the  court,  nor  as 
to  the  papers  upon  which  those  rulings  were 
baaed,  but  the  sole  material  contentions  are 
as  to  the  legal  effect  of  those  rulings,  and 
the  legal  rigbta  of  the  parties  as  shown  by 


the  record.  Second.  Even  admitting  that 
issues  of  fact  were  raised  by  the  answer,  we 
cannot  admit  that  the  l^alature  has  any 
power  to  deprive  this  court  of  any  part  of 
its  constitutional  jurisdiction  to  fully  hear 
and  try  such  questions.  By  the  Constitu- 
tion this  court  was  given  power  to  exercise 
fully  and  completely  the  jurisdiction  of  su- 
perintending control  over  all  inferior  courts. 
This  power  carries  with  it,  not  only  the 
writs  necessary  to  its  exercise,  but  the  right 
to  hear  and  determine  the  cause  when  the 
writ  has  brought  it  before  the  court.  No 
part  of  that  power  can  be  taken  away  1^  a 
statute.  This  court  will  always  pay  all  due 
deference  to  the  legislative  will,  and  upon 
mere  questions  of  practice  or  orderly  pro- 
ceeding will  heed  and  conform  to  the  stat- 
ute; but  when  the  statute  invades  or  at> 
tempts  to  take  away  any  of  the  constitu- 
tional powers  of  the  court  the  court  would 
be  untrue  to  itself,  and  to  the  people,  from 
which  it  holds  its  commission,  if  it  permit- 
ted the  statute  to  control.   As  said  in  Kldm 


(reqnently  alluded  to  heraln  as  being  taken 
from  Scn>D9.  Petitioner,  20  Pick.  484,  commenc- 
Inc  with  tbe  words :  "In  every  well-constituted 
fovernment  the  Ugbest  Judicial  autborltr  must 
oeecssarllr  have  a  supervlshic  power,"  etc. 

Worsbam  v.  RIAanls,  46  T».  441,  Is  only 
«r  nee  as  showing  to  a  certain  extMit  wbat  tbe 
dICerent  Constitutions  provided  In  regard  to  tbe 
sabjeet  under  conelderatlon.  The  court  said : 
"It  Is  contended  bf  counsel  for  appellants  that, 
altboa^  this  has  been  repeatedly  held  to  be  a 
question  pertaining  to  the  political  department 
of  the  gorernnieat.  It  has  become  a  subject  of 
Judicial  oognlzSQce  by  the  provision  tn  the  Con- 
■tltatloD  of  1869,  which  gives  to  tbe  district 
eonrta  power  to  Issue  writs  necessarr  to  give 
tbem  *a  general  superintendence  and  control 
over  Infertor  trlbunsla'  Const.  1869,  art.  S,  I 
7,  Paschal's  Dig.  p.  1115.  Ttala  clause  Is  not 
contained  In  the  Constitution  of  1876,  and  there- 
fore the  district  court  could  not  now  Issue  any 
writ  by  virtue  of  said  clause.  Wall  t.  State,  18 
Tex.  682,  70  Am.  Dec.  802.  If,  however,  tbe  dis- 
trict court  could  DOW  Issue  such  a  writ  for  the 
paipose  of  superintending  and  controlling  tbe 
action  of  the  county  court  It  most  be  In  relation 
to  some  private  right  of  a  person  or  persons 
which  is  recognized  by  law  as  being  a  subject 
of  Judicial  action." 

The  COnstltotlon  gives  tbe  district  court  no 
general  superrlslng  control  by  writ  or  otherwise 
over  tbe  proceedings  of  tbe  commissioners' 
court,  or  any  other  such  courts  or  inferior  trU 
banal*.    Const.  1876,  art  li,  i  8. 

In  E9  parte  Towlea^  48  Tex.  418,  tbe  court 
said :  "It  Is  Important,  then,  to  consider 
whether  or  not  the  district  court  had  the  power 
BDUgbt  to  be  conferred  by  this  taw.  to  entertain 
JvrlsdietloD  of  the  appeal  in  this  case  from  tbe 
«HnniIsrioner*s  conrt."  <E<aws  1875,  2d  8es- 
sloo.  14  Leg.  87.)  Tbe  court  made  a  state- 
ment that  ail  of  the  proceedings  In  this  case 
have  occurred  since  the  adoption  of  the  Con- 
Btltatlon  of  1876,  and  said  further :  "The 
constitution  dues  not  confer  upon  tbe  district 
court  tbe  power  to  entertain  appeals  from  any 
other  court  than  tbe  county  court  Is  cases  of  sd- 
nlQlstratlon  and  gnardiansfalp.  (Const.  1876, 
art.  G.  i  8.)  Nor  does  this  Constitution,  as 
dM  that  of  1869,  give  to  the  district  court 
'a  general  saperintendenee  and  control  over  in- 
(ertor  tribunals,*  which  might  have  been  ezer- 
elssd,  br  legislative  direction,  tbroogb  some  writ 
IssDCd  from  the  district  eoort." 
U  L.B.A. 


Under  tbe  Constitution  of  1845,  the  district 
courts  were  given  original  and  appellate  Juris- 
diction and  general  control  over  tbe  Inferior 
tribunals  to  which  was  conllded  the  transaction 
of  business  appertaining  to  estates.  The  pres- 
ent Constitution,  unlike  tbe  former,  confers  n» 
Jurladlctloo  upon  tbe  district  courts  over  county 
courts  sitting  as  probate  courts.  Const,  art.  6, 
I  8,  evidenced  that  while  an  -original  Jurisdic- 
tion and  control  over  execntorst  admlnlstratorsr 
guardians^  and  minors  Is  given  to  the  district 
courts,  the  sole  Jurisdiction  glv«i  to  snch  courts 
over  the  county  courts  sitting  In  probate  Is  an 
appellate  Jurisdiction,  and  that  must  be  exer- 
cised under  such  regulations  as  may  be  pre- 
scribed by  tbe  legislature.  Under  the  present 
Constitution,  which  contains  no  grant  of  orig- 
inal Jurisdiction  to  the  district  over  county 
courts  In  probate  matters,  tbe  rule  is  as  stated 
by  Lipscomb,  J.,  In  Ncwson  v.  Chrlsman,  9  Tex. 
113.    Franks  T>  Chapman,  60  Tex.  46, 

This  case  Is  of  no  particular  account  except 
for  the  purpose  of  showing  that  In  Texas  the 
district  court  has  do  M-lglnal  Jurisdiction  to 
contnH  the  county  court  la  probate  matters, 
but  only  appellate^  and  that  until  it-  has  ac- 
quired JnrlsdlcUon  It  has  no  control  over  tbe 
latter. 
Vtuli. 

"The  supreme  eonrt  shall  have  original  Jnrts- 
diction  to  Issue  writs  of  mandamna,  certiorari, 
prohibition,  quo  warranto,  and  habeas  corpus." 
Utab  Const,  art.  8,  |  4. 

"Xbe  district  coort  shall  have  original  Juris- 
diction In  all  mattera  dvll  and  criminal,  not 
excepted  In  this  Constitution  and  not  prohibited 
by  law;  appellate  Jurisdiction  from  all  inferior 
courts  and  tribonala  and  a  supervisory  control 
of  the  same.  Tbe  district  courts,  or  any  Judge 
thereof,  shall  have  power  to  Issue  writs  of 
habeas  corpua  mandamus.  Injunction,  quo  war- 
ranto, certiorari,  prohibition,  and  other  writs 
necessary  to  carry  into  effect  th^r  orders, 
.  .  ,  and  to  give  them  a  general  control  over 
Inferior  courts  and  tribunals  within  their  re- 
spective Jurlsdlctlona"    Id.  |  T. 

The  statutory  provisions  as  to  Jurisdiction 
of  both  courts  ars  identical  with  tbe  sbuve. 

Relator  was  a  member  of  the  fire  department, 
and  was  removed  therefrom  by  respondeuu. 
The  district  court  on  certiorari  reversed  ihe  re- 
moval, and  this  was  affirmed  by  tbe  supreme 
court,  holding  that  the  decision  of  remoyal  was 
TOld  as  being  In  excess  o<  ji^cgl^Q^^^ 
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Valeriut,  87  Wis.  64,  22  L.  R.  A.  609,  57 
N.  W.  1112:  "It  must  be  remembered  that 
this  oourt  as  well  u  tfae  legislature  gets 
its  judicial  power  and  jurisdiction  directly 
from  the  Constitution.  It  may  well  be 
that  when  a  bona  fide  issue  of  fwct  is  pre- 
sented in  a  mandamus  proceeding,  and  one 
which  involves  the  hearing  of  oral  evidence 
outside  the  record,  this  court  will,  for  con- 
venience, order  the  preliminary  trial  of  such 
issue  to  be  held  before  the  circuit  court,  the 
findings  or  verdict  being  subject  to  final 
revision  by  this  «>urt,  as  has  been  done  in 
several  cases.  State  ea>  rel.  Field  v.  Bax- 
ton,  14  Wis.  123;  State  rei.  Covenant 
Mut.  Ben.  Asso.  v.  Root,  83  Wis.  667,  19  L. 
R.  A.  271,  64  N.  W.  33.  But  the  statute 
cannot  be  considered  as  obligatory  upon  the 
cfmrt,  especially  in  •  case  uke  the  present, 

reBpondent  In  making  the  decisfon  exercised 
Judicial  functions;  and  that  certiorari  was  the 
appropriate  remedy.  Gilbert  v.  Salt  Lake  City 
Police  *  FlM  Comrs.  11  ntab.  878,  40  Pac.  264. 
West  Vlrvlaln. 

"The  supreme  court  of  appeals  shall  have  or- 
iginal Jurisdiction  In  cases  of  habeas  corpus, 
mandamus,  and  prohibition."  W.  Ta.  Const, 
art.  8,  S  8. 

"The  circuit  court  shall  have  the  supervision 
and  control  of  all  proceedings  before  Justices 
and  other  inferior  tribunals  by  mandamus,  pro- 
hibition, aud  certiorari.  They  shall,  except  Is 
cases  confined  exclusively  by  this  Constitution 
to  some  other  tribunal,  have  original  and  gen- 
eral Jurisdiction  of  all  matter*  at  law  where 
the  amount  in  controversy,  excloslve  of  interest, 
exceeds  flfty  dollars:  of  all  cases  of  hsbeas  cur- 
pua  msndamua,  quo  warranto,  and  prohibition." 
Id.  I  12. 

The  statutory  provisions  sre  substantially 
repetitious  of  the  constitntlonal  provisions. 

A  board  of  supcrrlsors  Is  an  Inferior  tribunal 
within  the  meaning  tjt  W.  Va.  Const,  art.  6, 

1  6,  giving  tbe  circuit  court  superrision  and 
coQtrtri  over  Justices  and  other  Inferior  tri- 
bunals. All  the  reasons  which  exist  for  the 
•npervlslon  and  control  ot  Inferior  trIbaBals  by 
the  court  of  King's  bench  equally  exist  In  this 
case,  &nd  are  equally  within  the  reason  and  In- 
tent of  the  Constitution,  so  that  the  board  Is 
no  leas  within  the  spirit  than  the  letter  of  the 
Constitution  giving  the  supervision  and  control 
thereof  to  the  circuit  court.  In  this  case  a 
prohibition  to  oust  certlorsri  from  the  circuit 
court    was  refused.    Cunningham  v.  Squires, 

2  W.  Va.  422,  08  Am.  Dec.  770. 

In  Me^ks  V.  Windon,  10  W.  Va.  180.  a  Judg- 
ment was  recovered  against  the  appellant  In  tbe 
circuit  court,  and  he  appealed  to  the  supreme 
court.  Upon  tbe  trial  of  the  appeal  tbe  court 
found  for  tlie  defendant,  and  gave  a  Judgment 
for  coals  against  the  plaintiff.  The  plaintiff 
obtained  a  writ  of  certiorari  to  remove  the  pro- 
ceedings into  tbe  clrenit  coort  for  supervision. 
The  supreme  court  awarded  a  prohibition  to  pre- 
vent the  circuit  court  from  proceeding  further 
on  the  groiuid  that  it  did  not  appear  that  it 
bsd  Jurisdiction. 

In  an  election  contest  tbs  county  court  In 
which  the  primary  Jurisdiction  lay  declined  it 
on  account  of  what  It  held  to  be  a  defective 
proof  for  service.  Tbe  circuit  court  Issued  a 
certiorari,  snd  tbe  hearing  held  the  service  good, 
and  then  proceeded  over  objection  to  hear  the 
matter  on  the  merits  de  noi-o;  its  Judgment  be- 
ing ihsi  neither  party  was  entitled  to  the  of- 
fice. The  supreme  court  reversed  the  Judgment, 
deciding  that  Ibe  circuit  court  was  right  la 
holding  thst  the  MTTles  ww  food,  but  tned  la 
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where  the  questions  at  issue  arise  upon  the 
record  alone,  and  where  the  course  prescribed 
by  the  statute  would  amount  to  a  denial  of 
relief.  Such  a  holding  would  amount  to  & 
practical  abdication  of  constitutional  pow- 
ers, or  rather,  perhaps,  to  a  submission  to 
legislative  invasion  of  constitutional  pow- 
ers. 

No  costs  will  be  awarded  against  the  re- 
spondents, but  the  fees  of  tbe  clerk  of  thia 
court  will  be  taxed  and  paid  out  of  the 
assigned  estate. 

Judgment  m  ordered  that  a  peremptory 
writ  of  mandamus  issue  in  accordance  toith 
this  optnton,  and  that  the  record  transmit- 
ted to  this  court  in  response  to  the  writ 
of  certiorari  be  At  onoe  remitted  to  the  trial 
court. 


trying  the  matter  when  It  should  bave  remsnd- 
ed  It  to  the  county  court  with  directions  to  pro- 
ceed to  hear  It  on  tbe  merits.  Dryden  v,  Swln- 
bnm.  IS  W.  Ta.  834. 

Ttals  Is  tbe  sequel  to  Qie  fbregolng  case.  The 
eonnty  court  heard  the  case  on  tbe  merits  and 
awarded  the  office  of  clerk  of  the  circuit  court 
to  Swinbum.  Thereupon  the  circuit  court  al- 
lowed a  supersedeas  and  writ  of  error,  and  In  aa 
equity  suit  brought  by  the  clerk  holding  over,  an 
Injunction  enjoining  Swinbum  from  exercising 
tbe  duties  of  the  office  was  granted  by  the  re- 
spondent. Judge  of  tbe  circuit  court.  In  both 
cases  prohibition  wss  asked,  and  the  supreme 
court  held  thst  a  writ  of  error  does  not  He  to 
tbe  Judgment  of  tbe  county  court  in  an  election 
contest,  and  that  certiorari  is  tbe  remedy.  Tbe 
circuit  court  bad  assumed  by  an  Injunction 
granted  In  tbe  equity  suit  to  decide  that  the 
clerk  holding  over  was  entitled  to  fill  said  office, 
and  perform  all  Its  duties,  and  receive  ell  Its 
emoluments  and  fees  until  tbe  contest  afore- 
said should  be  fully  decided.  The  supreme 
court  held  that  the  circuit  court  had  obviously 
no  right  tu  this  parte  proceeding  to  decide 
who  was  then  entitled  to  said  office,  and  that 
tbe  order  of  Injunction,  etc^  could  be  regarded 
as  only  the  expression  of  the  opinion  ot  tbe 
Judge  and  of  bis  determination  to  recognize  the 
person  holding  over  as  clerk;  an  opinion  which 
he  might,  whenever  he  pleased,  change.  As  tbs 
decision  of  the  court  the  order  must  be  regarded 
as  a  nullity.  Tbe  court  ordered  a  writ  of  pro- 
hibition to  be  granted  to  pnAlblt  tbe  proceed- 
ings In  the  court  of  chancery,  as  well  ss  In  the 
common-law  oourt.  Swinbum  v.  Smith,  IB  W. 
Va.  483. 

The  circuit  court  Issued  a  certiorari  to  the 
county  court  to  review  its  action  overruling  tbe 
objections  of  tbe  board  ot  education  to  an  ac- 
count of  the  sheriff.  The  circuit  court  had 
dismissed  the  certiorari  which  It  had  awarded, 
for  wan.t  of  Jurisdiction,  and  tbe  board  of  edu- 
cation bad  caused  a  writ  of  error  to  issue. 
The  supreme  court  of  appeals  held  that  the  writ 
of  error  was  tbe  proper  mode  of  reviewing  tbe 
action  of  the  circuit  court,  and  that.  In  the  ab- 
sence of  any  restriction  by  the  leglslsture,  the 
circuit  courts  would  propsriy  supervise  tbe 
connty  courts  In  those  cases  In  which,  by  the 
common  law.  It  was  proper  to  exerelss  this  su- 
pervision. There  is  nothing  In  the  statute  to 
except  this  proceeding  from  supervislou,  and, 
as  It  can  only  be  supervised  by  certlorsri,  it 
was  liable  to  be  supervised  In  tbst  meaner. 
Sherman  Dist.  Bd.  of  Bdn.  t.  Hopkins;  18  W. 
Va.  S4. 

Tbe  omission  of  the  word  "control"  from 
tbe  Constitution  of  1872  wroijgbt  no  change  Id 
the  power  .<  tb^.d^m^l^^^^gg^powe* 


t«ML 


Sura  «  rtt.  New  Oblbahb  t.  Jodgb  ov  Civil  Dutbioi  Coukt. 


n 


LOUISIANA  SUPREME  COURT. 


STATE  of  Louisiana      rel.  Cibr  ot  NEW 
ORI.EANS 

V. 

JUDGE  OF  CIVIL  DISTRICT  COURT  for 
Parish  of  Orleans,  Division  "B." 

(62  La.  Ann.  1275.) 

^X.  The  CoBBtttntion  confeni  upon  the 
amprcme  coart  the  control  and  sen- 
«nl  sMperrlalon  of  all  Inferior  eonrtSf 
and,  for  the  pnrpoee  ot  micb  JaiiMUctloo,  au- 
tboilMa  It  to  make  uae  of  tbe  writa  of  mi- 
tlorarl,  mandamus,  prohibition,  and  goo  war- 
ranto, and  other  remedial  writs;  and  tbe 
fonctloDB  of  tbe  writs  mentlmied  are  Uiereby 

*Headuotea  br  MomoB,  J. 


broadene*]  br  the  antbortty  of  the  fanda- 
mental  law.  In  order  that  tbey  may  subBerve 
the  uses  to  which  tbey  are  thua  asBlgned. 

2.  Where  a.  defendant  In  Injunction 
appllea  for  the  dlsaolntlon  of  the 
'n-rit,  on  fumlsblng  bond,  end  big  application 
iB  denied,  and  it  appears  to  tbis  court,  upon 
an  application  for  a  mandamuB  to  compel  tbe 
court  a  qua  to  grant  tbe  same,  that  no  In- 
jury will  result  to  tbe  plaintiff  in  injunction 
by  tbe  iHsBolutlon  tbereof,  and  that  Irrepar- 
able injury  may  result  to  the  defendant  from 
Its  maintenance,  and  It  further  appears  that 
tbe  remedy  by  appeal  will  be  of  no  avail,  and 
that  tbe  relator  will  otherwise  be  without 
remedy,  the  mandamus  will  be  Issued. 

8.  Where  the  coTcrnment  of  the  city 
of  New  Orleans  Is  arrested  In  the  dls- 
ehanre  af  Its  fanetloaa  by  an  Injunction 


■€>f  sopervtsion  iDciudes  control.  No  statute  law 
waa  necessary  to  confer  this  power  on  the  eir- 
«iiit  court,  especially  when  the  act  of  1872  and 
187S,  and  tbe  Constitution  of  1872  conferred  on 
-them  tbe  power  to  superrlse  all  proceedings  be- 
fore the  eonnty  eoorts  by  a  mandamns.  It  at 
4nee  called  Into  existence  the  power  conferred 
by  the  oommon  law  to  enforce  the  performance 
of  each  a  duty  by  mandamus.  Dryden  r.  Swln* 
iMime.  20  W.  Va.  80. 

While  the  court  having  the  power  to  lasae 
probibition  to  Inferior  trlbanals  exercising  Ju- 
dicial functions  as  a  board  of  canvassers  of 
election  will  do  bo  it  It  Is  proceeding  under  such 
oerclae  In  excess  of  its  Judicial  powers,  or  is 
osorplng  Judicial  powers  which  do  not  belong  to 
It,  mere  errors  In  the  Irregularities  of  the  com- 
sntesiobMS  acting  as  such  board  of  canvassers 
proceeding  within  their  Jurisdiction  are  not 
sabject  to  prohibition.  Fleming  v.  Kanawha 
County  Comrs.  31  W.  Va.  608,  8  8.  E.  267. 

In  West  Virginia  there  is  no  tribunal  which 
Is  not  subject  to  be  l^ally  controlled  by  tbe 
■ooarta.  Not  even  a  board  of  canvassers  of  the 
votes  after  electton  can  escape  legal  responalbil- 
Ity;  and  where  such  boards  act  without  author- 
ity.— usurp  Judicial  functions  where  none  are 
conferred  by  statute, — the  courts  will  control 
them  by  pnAIbitlon.  Brasle  t.  FajeAts  County 
-Oomrs.  25  W.  Ta.  213. 

And  where  tbey  decide  Improperly,  and  de- 
-clare  s  wrong  result,  their  action  will  be  con- 
trolled by  certiorari.  Cunningham  v.  Squires. 
A  W.  Va.  422,  08  Am.  Dec.  770 ;  Cbeuowltb  T. 
Baodoiph  County  Comrs.  26  W.  Va.  230 ;  Poleet 
T.  Cabell  County  Comrs.  80  W.  Ta.  58,  8  8. 
B.  97.  Aiderson  v.  Kanawha  County  Comrs. 
31  W.  Va.  633,  8  S.  B.  274. 

Under  W.  Va.  Const,  art.  8,  |  12,  making  it 
the  duty  of  tbe  circuit  court,  and  giving  it  Ju- 
rlsdlction,  to  supervise  and  control  all  proceed- 
ings before  Jnatlces  and  other  Inferior  tribunals 
by  mandamus,  prohibition,  and  certiorari,  that 
court  will  not  issue  a  certlorsrl  to  review  and 
revise  a  Justice's  Judgment  for  $14,  when  the 
•Mtnte  provides  that  no  certiorari  for  review 
sball  Issue  unless  the  amount  In  controversy 
exceeds  flB.  Wilson  r.  West  Virginia  C.  &  P. 
n.  Co.  88  W.  Va.  213,  18  S.  E.  (STT. 

Tbe  circuit  court  bad  dismissed  an  appeal  for 
the  reason  that  the  statute  providing  for  it  was 
tmronstltntlMial.  The  supreme  court  at  ap- 
peals; taking  a  Afferent  view  of  that  question, 
awarded  a  mandamus  to  compel  tbe  circuit 
court  to  assume  Jurisdiction.  Wheeling  Bridge 
■*  Terminal  B.  Co.  Panll,  80  W.  Ta.  142,  19 
fl.  B.  591. 

Wlm  Judgment  has  been  erroneously  ren- 
■dersd  for  covtS)  bnt  the  execution  Issued  has  not 
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been  satisfied  or  returned,  prohibition  Is  a  iffop- 
er  proceeding  to  arrest  the  execution  of  tbe 
Judgment,  where  no  writ  of  error  or  other  ade- 
quate remedy  is  available  to  afford  tbe  redress 
to  which  the  party  is  entitled  for  such  excess 
of  power.  "It  is  the  means  by  which  the  su- 
perior tribunal  exercises  Ks  superintendence 
over  tbe  inferior,  and  keeps  It  within  the  limits 
of  its  rightfol  JurlBdicHou"(HIgh,  Extr.  Legal 
ReuL  I  768)  :  and  tbe  Constitution  gives  the 
suprems  court  ol  appeals  original  Jurisdiction. 
Wliklnsui  Boke.  80  W.  Ta.  408,  19  8.  B. 
620. 

A  tows  council,  acting  under  a  statute  giving 
It  authority  to  abate  a  nuisance,  acts  Judicially, 
and  its  prooeedlngs  will  be  reviewed  on  certio- 
rari. Certiorari  always  lies  unless  expressly 
taken  away,  and  it  requires  very  strong  words 
to  do  so.  The  reason  of  this  Is  that  It  Is  an 
extremely  tteneflciai  writ,  being  tbe  medium 
through  wblcb  the  court  of  Queen's  bench  exer- 
cises Its  power  of  Jurisdiction  over  tbe  Inferior 
proceedings  of  Inferior  courts.  And,  so  far 
from  tbis  comnum-Iaw  writ  beinc  taken  away 
In  this  sute,  tbe  Constitution  In  express  terms 
gives  the  circuit  court  supervision  and  control 
over  all  proceedings  before  Justices  and  other 
inferior  tribunals  by  certiorari.  In  this  case 
the  judgment  of  tbe  circuit  court  dismissing 
tbe  certiorari  was  afBrmed  by  a  divided  court, 
but  on  tbe  proposition  that  the  proceeding  by 
the  council  against  a  party  for  maintaining  a 
nuisanoe  Is  judicial  in  Its  character,  and  the 
decision  therefore  subject  to  review,  there  was 
no  division.  Davis  v.  Davis.  40  W.  Ta.  464, 
21  8.  B.  006. 

Tbe  petitioner  was  indicted  In  tbe  circuit 
court  for  murder,  and  be  obtained  from  tbe 
Judge  of  tbe  supreme  court  of  appeals  a  rule 
against  the  Judge  of  tbe  circuit  court  to  abow 
cause  why  a  writ  of  prohibition  should  not  be 
awarded  to  him  to  prohibit  tbe  circuit  court 
from  further  proceeding  upon  the  indictment. 
The  state  moved  to  discharge  that  rule  aa  tm- 
providently  awarded.  Brannon.  J.,  says:  "Ob- 
serve that  to  warrant  prohibition  two  things 
must  concur;  (1)  That  tbe  court  has  no  ja- 
rlsdlctlon  or  Is  abusing  Its  lawful  Jurisdiction; 
and,  <2)  that  tbere  Is  no  other  remedy  to  cor- 
Kct  Its  error.  Code  1891,  chap.  110,  |  1 ;  Wood 
County  Ct.  t.  Boreman,  34  W.  Va.  862.  12  8.  B. 
490."  Eastbam  v.  Holt,  48  W.  Ta.  599.  2T  & 
E.  888,  31  S.  E.  259. 

In  Norfolk  ft  W.  R.  Co.  v.  Pinnacle  Coal  Co. 
44  W.  Va.  574,  41  L.  R.  A.  414.  30  8.  E.  106. 
Dent,  J.,  who  disagreed  with  Brannon,  J.,  In 
Eastham'T.  Holt,  43  W.  Ta.  599.  27  8.  B.  683, 
81  8.  B.  269.  said:  "Our  statute  greatly 
slmpHAM  the  eommo&Jaw  nmedy  /jtZ  ^WPb 
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tnaed  at  tha  Instance  of  a  taxpayer,  who  al- 
lege* ao  threatened  injury  personal  to  hlm- 
aiAt,  and  It  appears  that  the  partlcnlar  act 
enjoined,  before  becomlns  binding,  must  be 
the  sabject  of  subsequent  leglslatlTe  aod 
ezecutlTe  action  on  the  part  of  the  offlcers  of 
the  clt7,  and  that  no  Injury  will  result  from 
tbe  dissolution  of  the  injunction,  as  on  bond, 
the  Injunction  ought  to  be  dlHolred,  as  on 
bond,  upon  tbe  application  of  the  city. 

(BtoNOftord  and  Watktiu,  JJ..  dfstnrt.)  ' 

(March  29,  1900.) 

APPUGATION  for  a  writ  of  mandamiu 
to  compel  defendant  to  diBsolve  as  on 
bond  an  injunction  against  relator  which  re- 
strained it  from  proceeding  to  idl  certain 
•Irert-rallway  fruchisee.  Oranttd. 
Tba  facts  are  stated  In  the  t^inions. 


Messrs.  Sajnnel  L.  GUmore  and  Hanx 

H.  Hall,  for  relator : 

When  an  injury  is  reparable,  an  injunc- 
tion restraining  it  may  be  dissolved  on  bond. 

S^outhern  Cotton  Oil  Co.  v.  Leathers,  50 
La.  Ann.  134,  23  So.  201 ;  State  ex  ret.  La- 
fitte  V.  Orleaiu  Diat.  Judge,  51  La.  Ann, 
1771,  26  So.  374. 

A  taxpayer,  however  humble  or  inaigDifl- 
cant,  may  bring  a  suit  to  test  tbe  validity 
of  an  ordinance;  but  he  cannot  have  a  pre- 
liminary injunction  unless  he  clearly  shows 
irreparable  injury. 

Btate  ea  rel.  Lafitte  v.  Orleams  Diat.  Jvdge, 
51  La.  Ann.  1771,  26  So.  374;  Citisens'  Bank 
V.  Wcitre,  44  La.  Ann.  1083,  11  So.  706; 
State  em  rsl.  Whiteaidee  v.  Twenty-first  Di*t. 
Judge,  48  La.  Ann.  94,  18  So.  904;  Uorria  A 
E.  R.  Co.  y.  Prudden,  20  N.  J.  Eq.  530; 
Dodge  V.  Pennaglvania  B.  Co.  43  N.  J.  Eq. 


tlon.  It  it  as  follows  (Code.  chap.  110.  i  1)  : 
The  wilt  of  problbftion  sbaJl  He  as  a  matter  of 
right  m  all  eases  of  usurpation  and  abuse  of 
power  when  the  Inferior  court  has  not  Jurisdic- 
tion of  the  subject-matter  In  controversy,  or, 
having  snch  Jurisdiction,  exceeds  its  legitimate 
powers.'  Two  important  changes  are  made  in 
the  common  law:  (1)  The  writ  Is  no  longer 
a  matter  of  soond  discretion,  but  a  matter  of 
rigbt:  (2)  It  Hes  in  all  proper  cases  whether 
there  is  other  remedy  or  not." 

The  three  last  eases  exhibit  •  difference  of 
opinion  as  to  the  constmetlon  of  W.  Va.  Stat, 
chap.  110,  I  1 ;  one  part  of  the  supreme  court 
of  appeals  holding  that  tbe  common-law  condi- 
tion of  no  otber  adequate  remedy  existing  must 
be  present  before  prubibltlon  can  be  enter- 
tained, and  the  otber  that  the  writ  will  Iw 
awarded  whether  there  is  or  is  not  another 
remedy. 
WlMconsln. 

•'The  supreme  court,  except  In  cases  otherwise 
provided  In  this  Constitution,  Shall  have  appel- 
tats  jurisdiction  only  which  shall  be  coexten- 
sive wltb  the  state ;  but  In  no  case  removed  to 
Utte  suprane  court  frtiall  a  trial  by  Jury  be  al- 
lowed. The  supreme  court  shall  have  a  general 
superintending  control  over  all  hiferior  courts. 
It  shall  have  power  to  Issue  writs  of  habeas 
oorpus,  mandamus.  Injunction,  quo  warranto, 
certiorari,  and  Other  original  and  remedial 
writs,  and  to  bear  end  determine  the  same." 
Wis.  Const,  art.  7,  |  8. 

•  The  circuit  courts  shall  have  original  juris- 
diction In  all  matters,  civil  and  criminal,  with- 
in this  state  not  excepted  In  this  Constltatlon, 
and  not  hereafter  prohibited  by  law.  and  sppel- 
late  Jurisdiction  from  all  Inferior  courts  and 
tribunals,  and  a  supervisory  control  over  the 
same.  They  shall  also  have  tbe  power  to  Issue 
writs  of  habeas  corpus,  mandamus,  Injunction, 
quo  warranto,  certiorari,  and  all  other  writs 
necessary  to  carry  Into  ellect  their  ordera  Judg- 
ments, snd  decrees,  and  givs  them  a  general 
control  over  Inferior  courts  snd  Jnrlsdlctlons." 
Id.  i  8. 

"In  addition  to  the  writs  mentioned  in  |  3 
of  article  T  of  tiie  Constitution,  the  supreme 
court  shall  have  power  to  Issue  writs  of  prohibi- 
tion, BupersedPKS.  procedendo,  and  all  other 
writs  and  process  not  specially  provided  by 
statute,  which  may  be  neceessry  to  enforce  the 
due  administration  of  right  and  justice,  etc.'* 
Sanborn  ft  lierr^man  (Wis.)  Anno.  Stat.  chap. 
112.  I  2406,  p.  1720. 

"Tbe  supreme  court  shall  be  vested  with  all 
power  and  authority  necessary  for  carrying  In- 
to complete  execution  all  the  Judgments  and  de- 
terminations In  the  matters  abMrestld,  and  for 
61  L.  R.  A. 


the  ezcrdse  of  Its  Jarlsdletlmi  as  the  supreme 

Judicial  tribunal  of  the  state,  agreeably  to  the 
usages  and  principles  of  law."  Id.  |  2407,  p. 
1729. 

"The  elreult  courts  have  tbe  general  jurisdic- 
tion prescrllwd  by  tbe  Constitution,  and  In  the 
exercise  tiiereof  they  have  power  to  Issue  all 
writs,  process,  and  commissions  provided  there- 
in or  by  these  statutes,  or  which  may  be  neces- 
sary to  the  due  execution  of  the  powers  wltb 
which  they  are  vested."  Id.  chap.  113,  I  2420, 
p.  1742. 

In  tbe  flrst  rase  srising  nnder  Wis.  Const, 
art.  7,  I  3,  It  was  held,  adopting  the  doctrine 
prevailing  in  Alabama  snd  Arkansas,  that  the 
IKjwer  to  Issue  both  the  enumerated  writs  and 
the  other  original  and  remedial  writs,  and  to 
hear  and  determine  the  same,  was  not  conferred 
upon  the  supreme  court  by  way  of  extending 
Its  original  jurisdiction,  but  only  to  enable  it 
to  exercise  the  jurisdiction  already  conferred, 
viz.:  that  of  appellate  jurisdiction  and  of  so- 
perintendlng  control.  State  es  rel.  Uesley  v. 
Farwell,  4  Chand.  (Wla)  106,  8  Plnney,  303. 

Refore  the  above  ease  was  reported  it  was 
reversed  by  tbe  first  case  tn  which  the  ques- 
tion was  Involved  that  came  before  the  reorgan- 
ised supreme  court,  that  court  holding  that  It 
has  original  Jurisdiction  of  the  writs  of  habeas 
corpus,  mandamua  quo  warranto,  injunction, 
and  otber  original  and  remedial  writs.  Atty. 
Gen.  V.  iJlossom,  1  Wis.  317. 

This  proposition  has  been  approbated  by 
nearly  all  the  decisions'  In  the  state  in  whicb 
the  questions  of  superintending  control  and  tbs 
original  Jurisdiction  of  tbe  supreme  court  to 
Issue  the  writs  have  arisen.  It  has  also  been 
cited  with  commendation  In  other  statea  Tbe 
opini<m  has  also  been  commended  and  alluded 
to  as  thou^  it  were  a  model.  And  yet  while 
<ts  conclusion  is  undoubtedly  correct.  It  starts 
with,  and  Its  course  of  reasoning  to  a  large  ex- 
teat  is  based  upon,  a  false  premise.  It  is  sug- 
gested that  it  is  also  liable  to  criticism  In  two 
ststements  made  by  it,  although  It  may  be  said 
that  they  are  practically  statements  of  tbe 
same  thing.  It  says  that  the  use  of  the  writs 
-f  mandamus  and  certiorari,  two  of  the  enum* 
orated  writs,  are  "no  more  adapted  to  the  exer- 
cise of  a  'general  snperintending  control  over 
Inferior  .-^urta'  than  would  have  been  the  spear 
of  Goliath  to  ^he  siege  of  Acre."  But  the  same 
court  In  tlM  principal  case  used  both  manda- 
mus and  certiorari  In  the  exercise  of  what  It 
denominated  •'general  superintending  eontrol" 
pure  and  simple.  Again,  the  opinion  says : 
"A  mandamus  cannot  go  to  an  Inferior  court 
to  eontrol  its  action.  But  1{- om?  be  Issued  to 
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351.  11  Atl.  751,  45  N.  J.  Eq.  366,  19  Ail. 
622. 

The  allegation  that  the  dissolution  of  the 
injaDtrtion  will  cause  irreparable  injury  will 
not  take  awuy  from  the  judge  all  discretion 
to  dissolTe  it  on  bond. 

Cameron  r.  aodohatta>,  48  La,  Ann.  1345, 
SO  So.  710;  Btat«  ea  nl.  Capitol  City  Oil 
UUta  Co.  T.  Uomro«t  60  La.  Ann.  266,  23  So. 
830. 

An  injury  is  not  irreparable  when  it  can 
be  made  good  or  repaired  by  payment  of 
money. 

Hale  V.  Point  Pleasant  <£  O.  R.  R.  Co.  23 
W.  Va.  454 ;  Crescent  City  L.  8.  L.  £  8.  H. 
Co.  V.  Police  Jury,  32  La.  Ann.  1195;  South- 
em  Cotton  Oil  Co.  T.  Leathers^  60  La.  Ann. 
134.  23  So.  201;  Btai9  ea  rel.  Capitol  City 
Oil  itills  Co.  V.  Monroe,  60  Ia.  Ann.  266,  23 


So.  839;  Union  Oil  Co.  v.  Leathers,  60  La. 
Ann.  300,  23  So.  1013. 

While  this  matter  is  under  the  considera- 
tion of  a  co-ordinate  brtinch  of  the  govern- 
ment, the  courts  will  not  interfere,  and  par- 
ties have  no  right  to  enjoin. 

High,  Inj.  H  1240;  Morgan  v.  Graham,  1 
Woods,  124,  Fed.  Cas.  No.  9,801 ;  Phelpa  v. 
Watertoum,  61  Barb.  121 ;  Linden  v.  Case, 
46  Cal.  171;  Roudanes  v.  New  Orleans,  29 
La.  Ann.  272;  Harrison  v.  Hew  Orleans,  33 
La.  Ann.  222,  39  Am.  Rep.  272;  New-  Orleans 
Eltiv.  R.  Co.  V.  New  Orleans,  30  La.  Ann. 
130,  1  So.  434. 

Messrs.  Dinkelapell  ft  Hartf  for  re- 
spondent: 

A  mandamus  does  not  lie  in  such  a  case. 
State  ex  rel.  Roth  t.  Iberville  Dist.  Judge, 
38  La.  Ann.  49 ;  State  ex  rel.  Morgan's  L.  d 


pat  the  court  In  motion.  It  may  be  called  the 
morlng,  not  the  ecntrolllnr,  acener."  And  yet, 
aa  before  stated.  It  was  this  t«7  writ  that  was 
□Bed  to  exert  control  In  the  principal  case.  And 
vnbseqaently  in  the  same  case  the  supreme 
court  uMd  the  same  writ  to  compel  the  Inle- 
rlor  court,  not  simply  to  appoint  an  assignee 
and  to  exercise  Its  discretion  In  doing  so,  but 
to  appoint  a  designated  IndlTldual.  State  e» 
ret  f  ourth  Nst.  Bank  T.  Joha*on,  lOB  Wis. 
1S4,  Sb  N.  W.  320. 

Ke  Booth.  S  Wis.  49,  which  was  a  certiorari 
to  review  a  habeas  corpus  proceeding,  approves 
Atty.  Gen.  v.  Blossom,  1  Wis.  317. 

A  mandamus  nas  awarded  by  the  supreme 
eoart  dlivctlng  the  Judge  of  the  circuit  court 
to  make  an  order  changing  the  venue  of  the  ac- 
tion. State  em  rel.  Brownell  v.  McArthur,  13 
Wla.  407.  Nothing  la  said  in  the  opinion  In 
tbe  case  about  snperlntending  control,  although 
It  la  dt«d  in  tbe  principal  case  as  an  Instance 
where  superln tending  control  was  exercised. 

The  supreme  court  will  not  award  a  manda- 
niu  to  oompel  tbe  county  Judge  to  sign  tbe  nec- 
■anry  orders  to  perfect  an  appeal  from  his  or- 
der, and  to  approve  the  appeal  bond.  The  pow- 
er to  do  so  la  In  tbe  circuit  court.  State 
rel.  Tallmsdge  r.  Flint,  10  Wis.  621. 

Under  the  ConMltntlon  tbe  supreme  court 
with  appellate  Jurisdiction  took  all  common- 
law  writs  appllcabis  to  It,  and  with  superin- 
tending control  all  common-law  writs  applica- 
ble to  that.  Atty.  Oen.  v.  Chicago  ft  N.  W.  B. 
Co.  35  Wis.  425. 

If  a  Justice  of  tbe  peace  makes  Incorrect  en- 
trfrs  the  circuit  court.  In  the  exercise  of  Its 
sapervisory  cuntrol,  has  the  power  by  manda- 
mus CO  compel  hlu  to  make  true  entries  accord- 
IdK  to  tbe  real  farta  State  ex  rcl.  Uaji-sh  v. 
Wbltiet.  61.  Wis.  351.  21  N.  W.  245. 

The  writ  of  prohloltlon  Is  the  meana  by  which 
tbe  superior  court  exercises  Its  supervision  over 
the  inferior  court  and  keeps  It  within  the  limits 
of  Its  rightful  Jurlscllctlon ;  but  where  the  infe- 
rior tribunnt  has  Jurisdiction  to  do  the  act 
Bought  to  be  prohibited,  bnt  the  manner  of  do- 
InjE  It  Is  Improper  or  even  nnautborized,  tbe 
writ  of  prohibition  Is  not  the  remedy.  State 
<v  rel.  De  Puy  v.  Bvaua,  S8  Wis.  253.  60  N.  W. 
433. 

The  supreme  court  will  award  a  writ  of  pro- 
hlbUtoo  to  prohibit  the  circuit  court  from  pun- 
ishing a  party  for  contempt  because  beyond  the 
powers  of  the  latter  to  do  so.  State  ex  rcl. 
Atty.  Gen.  v.  Eau  Claire  County  Circuit  Ct. 
97  Wia  1.  88  I*  R.  A.  854,  72  N.  W.  193. 
No  mention  was  made  of  tbe  power  under  con- 
sideration, yet  the  effect  of  the  reasoning  and 
the  resutt  of  the  decision  would  seem  to  indi- 
cate that  the  court  did  iasoe  the  writ  of  pro- 
51  L.  S.  A. 


bibltlon  aa  a  means  to  exercise  the  power  of 
superintending  control.  And  the  case  Is  quoted 
In  the  principal  .case  as  one  In  which  It  was  ex- 
ercised. 

Where  tbe  county  Judge  should  bare  ap- 
pointed commissioners  to  revlewtheactlonof  the 
supervisors  of  a  town  In  altering  a  highway  lo 
the  detriment  of  relators,  and  the  circuit  court 
had  quashed  an  alternative  writ  of  mandamus 
to  compel  the  county  Judge  to  appoint  tbe  com- 
missioners, the  supreme  court  on  appeal  re- 
versed tbe  judgment  of  tbe  circuit  court,  and 
remanded  the  cause  with  directions  to  Issue 
the  writ,  and  for  further  proceedings  according 
to  law.  State  ex  rel.  Rogers  v.  Wheeler,  07 
Wis.  96,  72  N.  W.  225. 

Relator  being  defendant  In  a  foreclosure  ac- 
tion, an  Injunction  order  was  made  therein  re- 
straining htm  from  collecting  rents  of  mort- 
gaged premises.  After  being  served  with  thla 
order  relator  collected  rents  which  on  demand 
be  refused  to  pay  to  tbe  receiver  appointed  la 
the  same  action.  For  such  collection  tbe  cir- 
cuit court  adjudged  him  guilty  of  contempt,  and 
that  he  be  Imprisoned  In  Jail  until  he  obeyed  by 
making  tbe  required  payment.  This  was  a 
certiorari  to  review  the  action  of  tbe  circuit 
Judge.  The  supreme  court  held  that  a  certio- 
rari would  not  He  In  such  a  case,  aa  the  rela- 
tor had  an  adequate  remedy  by  appeal ;  and: 
that  Its  powers  of  superintending  control,  like 
Its  other  original  Jurlsdicticn.  were  not  to  be 
exercised  upon  light  occasion,  or  when  other 
and  ordinary  remedies  were  sulSclent.  State 
ex  rel.  Meggett  v.  O'Neill,  104  Wis.  227,  SO  N. 
W.  447. 

Application  by  the  relator  on  the  return  of 
an  alternative  writ  of  mandamus  for  a  peremp- 
tory writ  to  compel  the  clrcalt  Judge  to  Issue 
a  writ  of  assistance.  In  refusing  the  writ,  the 
court,  per  Winslow,  J.,  who  wrote  the  opinion. 
In  the  principal  case,  nid:  "In  order  to  JastI* 
fy  mandamos  In  sncb  a  oass  as  tbe  present  It 
must  Appear  that  the  duty  of  the  court  below 
was  plain,  the  refusal  to  perform  such  duty 
clear,  the  result  of  the  refusal  prejudicial,  and 
the  remedy  by  writ  of  error  or  appeal  utterly 
Inadequate.  State  c«  rel.  Poubth  Nat.  Bamk 
v.  Johnson."  State  e»  rel.  Oshkosb,  A.  ft  B. 
W.  R.  Co.  V.  Bumell,  104  Wis.  246,  80  N.  W. 
460. 

Wyomlnir. 

"Tbe  supreme  court  shall  have  general  ap- 
pellate Jurisdiction  coextensive  with  tbe  state. 
In  tioth  civil  and  criminal  causes,  and  shall 
have  a  general  superintending  cMitrol.over  alt 
Inferior  courts,  nnder  such  rules  and  regulations 
as  may  be  prescribed  by  law."  Wyo.  Const. 
1889.  art.  5,  |  2. 

"The  supreme  eonrt  shall  have  original  ju-i 
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T.  d  8.  8.  Go.  V.  Tiomty-firsi  DUt.  Judge, 
30  La.  Aan.  394 ;  Btate  em  reU  New  Otleane 
■d  H.  8.  a.  A  Lottery  Co.  t.  Eighth  Diat. 
^vdg«,  23  La.  Ann.  766. 

Per  CwiuBt 

This  court  being  of  opinion  tiiat  the  ease 
presented  is  one  in  which  the  dissolution  of 
the  injunction  as  prayed  for  by  relator  will 
work  no  irreparable  injury  to  the  plaintiffs 
in  injunction;  and  considering  that  the  dis- 
cretion vested  in  the  legislative  department 
-of  the  city  government  should  not  be  inter- 
fered with  by  the  courts,  save  in  clear  cases, 
and  after  hearing,  and  satiafaetory  proof  of 
■abuse  of  audi  diBcretion*  unless  it  is  made 
to  appear  that  immediate  injury  will  other- 
wine  result  to  the  party  complaining;  and 
further  considering  tJiat  the  application  in 
this  case  was  made  to  restrain  the  sale  of 


rlidlettoQ  Id  quo  warranto  and  mandamns  at  to 
all  state  offlcers,  end  lo  habeas  corpua  The  n- 
preme  court  shaJ)  also  have  power  to  Issue  writs 
of  mandamus,  review,  prohibition,  habeas  cor- 
pus, certiorari,  and  other  writs  necessary  and 
proper  to  the  complete  exerrtse  of  Its  appellate 
and  revisory  JurlBdlctioo,"    Id.  |  8. 

"The  district  court  Aall  have  original  Jurls- 
'dletlon  of  all  canses,  both  at  law  and  In  equity, 
and  lo  all  criminal  cases,  of  ail  matters  of  pro- 
bate and  Insolvency,  and  of  such  special  cases 
and  proceedings  as  are  not  otherwise  provided 
for.  The  district  court  shall  have  original  Ju- 
risdiction la  all  cases  and  of  all  proceedings  In 
which  Jurisdiction  shall  not  have  been  by  law 
vested  exclusively  In  some  other  court;  and 
ssid  court  shall  have  the  power  of  naturalisa- 
tion, and  to  Issue  papers  therefor.  They  shall 
have  such  appellate  Jurisdiction  In  cases  aris- 
ing in  Justices'  and  other  Inferior  couris  In 
their  respective  counties  as  may  be  prescribed 
by  law.  Said  courts  and  their  Judges  shall 
fasve  power  to  issue  writs  of  mandamus,  quo 
warranto,  review,  certiorari,  prohibition.  In- 
junction, and  writs  of  habeas  corpua  on  peti- 
tion by  or  on  behalf  of  any  person  In  actual 
custody  In  their  respective  districts."    Id.  1  10. 

The  Jurisdiction  of  the  supreme  court  by  art. 
0,  I  2,  of  the  Constitution  does  not  appear  to 
be  enlaiged  or  changed  by  statutory  provision. 
The  general  original  Jurisdiction  of  the  district 
conrts  does  not  appear  to  be  provided  tor  by 
•tatatory  euactmenL 

IT.  In  atatOB  Khich  have  no  «mpre$$  eontittu- 
ttonal  or  statutory  granta  of  the  power, 

OallfornlA. 

"The  supreme  court  shall  have  power  to  Is- 
flofl  writs  of  owadamus,  certiorari,  prohibition, 
and  habeas  corpua  and  ail  other  writs  neces- 
sary or  proper  to  the  complete  exercise  of  Its 
appellate  Jurisdiction."    Cal.  Const,  art.  6,  |  4. 

"Said  courts  [superiw  courts]  and  tbelr 
Judges  Aall  have  power  to  Issue  writs  of  manda- 
mus, certiorari,  prohibition,  quo  warranto,  and 
habeas  corpus  on  petition  by  or  on  behalf  of 
any  person  In  actual  cuatodr  In  their  respec- 
tive counties."    Id.  1  5. 

The  statute  merely  reiterates  the  language 
of  the  Constitution,  verbstim  as  to  both  courta 
Cal.  Code  Civ.  Proc.  ||  Bl,  76. 

As  has  been  seen,  there  Is  no  eonetltntlonal 
or  statutory  grant  of  the  power  under  consid- 
eration in  California 

Tinder  Ihe  first  Constitution  (1840)  the  su- 
preme court  hsd  no  original  Jurisdiction  to  Is- 
sue any  of  the  common-law  writs  except  habeas 
corpus,  but  did  have  "power  to  Issue  all  other 
£1  L.  R.  A. 


a  franchise  under  the  authority  of  the  mty 
government,  after  the  same  had  been  adver- 
tised for  Uie  greater  part  of  the  ninety  days 
required,  and  at  so  late  a  period  as  to  pre- 
clude a  final  hearing  upon  the  merits  before 
the  day  fixed  for  said  sale,  thus  giving  to  the 
preliminary  writ  the  effect  of  defeating  said 
sale;  and  furUier  cMiudering  that  the  rights 
of  all  pftrtiea  are  fully  preserved  with  refer- 
enoe  to  the  merits  of  the  case;  and  for  fur* 
ther  reasons,  vhioh  the  oouit  reserves  the 
right  to  file, — it  is  <n^ered,  adjudged,  and 
decreed  that  the  preliminary  writ  of  manda- 
mus herein  iaeited  be  now  made  peremptory, 
and,  accordingly,  that  the  respondent  judge 
be  commanded  to  permit  the  city  of  New  Or- 
leans to  dissfdve  the  preliminary  injunction 
herein  granted  by  him,  in  the  manner  as 
prayed  for  by  said  city. 

writs  and  processes  necessary  to  the  exercise 
of  their  appellate  Jurisdiction."  Thua  the 
power  of  "general  supertntendency"  must  have 
been  Inherent  la  the  highest  court  of  original 
general  Jurisdiction.  This  was  tbea  the  dis- 
trict court. 

In  the  early  days  of  the  state  an  effort  was 
made  to  have  the  soprane  court  assume  the 
original  Jurisdiction  o<  the  King's  bench,  .and 
issue  a  quo  warranto.  In  support  of  the  appli- 
cation. It  was  urged  that  the  omission  of  the 
word  "only"  under  the  authorities  In  some  of 
the  other  states  worked  an  Implied  grant  of 
powerS'  additional  to  those  of  an  appellate  na- 
tura  On  this  subject  the  conrt  said:  "It  Is 
difficult  to  perceive  how  the  presence  of  this 
word  could  In  any  manner  BUbstantlaliy  affect 
the  Jurisdiction  of  this  court."  The  court 
held  further,  that  the  power  which  created  the 
court  had  declared  irtiat  Its  Jurisdiction  was, 
and  that  there  was  no  reason  for  defining  the 
Jurisdiction  If  the  declaration  of  It  was  not  to 
be  exclusive  of  all  other.  That  without  the 
use  of  the  words  the  court  would  possess  ap- 
pellate Jurisdiction,  sad  that  the  only  original 
Jurisdiction  of  the  supr^ne  court  was  to  award 
the  writ  of  habeas  corpus.  Em  parte  People  M 
rel.  Atty.  Qai.  1  CaJ.  S6. 

The  district  courts^  under  the  Constitution 
of  1849,  had  general  Jurisdiction  as  superior 
courts  corresponding  to  the  superior  courts  of 
Westminster,  and  as  such  hsd  a  superior  power 
and  control  over  the  proceedings  of  supervis- 
ors. People  em  rsl,  Chnreb  r.  Heater,  6  Cal. 
679. 

In  the  next  ease  whIA  arose  under  the  first 
Constitution  the  plaintiffs  obtained  an  Injunc- 
tion order  pendente  Hie,  from  which  order  the 
defoidant  appealed  and  gave  an  undertaking 
for  ¥300,  and  thereafter  continued  the  tres- 
psBses,  to  «iJoIn  which  the  Injunction  order 
was  made.  Plaintiffs  applied  to  the  court 
malting  the  Injunction  order  for  an  attachment 
against  the  defendsnt  tor  contempt  In  disobey- 
ing It,  which  was  refused  on  the  ground  that 
the  appeal  superseded  the  Injunction.  The  su- 
preme court  held  that  It  did  not,  and  awarded 
a  mandamus  to  the  Judge  of  the  district  court 
to  issue  the  attachment  on  the  ground  that 
the  plaintiff's  remedy  by  sppeal  was  Inade- 
quate. Merced  MIn.  Co.  v.  Fremont,  7  Cal. 
130. 

On  an  appltratlon  for  a  mandamus  to  compel 
the  Judge  of  the  district  court  to  tiga  a  bill  of 
exceptions  which  be  had  refused  to  sign,  the 
answer  of  the  judge  was  to  the  effect  that  be 
had  signed  a  bill  wbldi  be  believed  to  be  cor- 
recL   This  was  traversed  by ^s  rdatw.  Tba 
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MonxM*  J.t  deliTered  the  following  opin- 
ion: 

"niiB  ia  an  application  for  a  writ  of  man- 
damua  directing  the  judge  a  quo  to  permit 
the  city  of  New  Orleans  to  diesolve,  as  on 
bond,  a  prelimiDary  injunction  restraining 
the  sale  of  a  certain  street-railroad  fran- 
-chiae.  The  respondenl,  for  answer,  says 
that  he  refused  to  dissolve  the  injunction 
after  hearing  tiie  partiee,  and  in  the  exercise 
of  a  discretion  vested  in  him  law,  which 
'discretion,  aa  he  apprehenda,  is  not  lubject 
to  review  1^  a  writ  ot  manduniu.  There  is 
■o  doubt  that  the  more  common  and  the 
preferable  method  of  bringing  up  questions 
■of  this  kind  ia  by  appeal.  But  it  is  equally 
unqnestionaUe  tiiat  where  there  ia  no  rran- 
«dy  by  appeal,  or  where  an  appeal  will  not 
Afford  adequate  relief,  or  meet  the  ends  of 
justice,  the  power  exists  in  this  court,  in  the 


exercise  of  the  supervisory  jurisdiction  con- 
ferred upon  it  by  the  Constitution,  to  inter- 
pose its  authority  by  means  of  some  remedial 
writ  or  order.  It  waa  with  the  view  that 
the  broadest  latitude  should  be  allowed  in 
this  respect,  and  that  no  case  and  no  litigant 
should  be  beyond  the  reaoh  of  its  protection, 
that  the  Constitution  of  1879  conferred  upon 
the  supreme  court,  in  addition  to  its  appel- 
late jurisdiction,  "control  and  general  super- 
vi&ion  over  all  inferior  courts,"  and,  for  the 
purposes  of  sudi  control  and  general  super- 
vision, authorized  it  "to  issue  writs  ot  cer- 
tiorari, prohibition,  mandamus,  quo  Wftr- 
ranto,  and  other  remedial  writs,"  and  that 
the  present  Constitution,  adopted  after  on 
experience  of  eighteen  years  under  the  Con- 
stitution just  referred  to,  confers  the  same 
authority  in  the  same  language,  and  makes 
the  grant  more  effective  by  authorizing,  not 


Mpreme  court  declined  to  employ  superlDtend- 
tarn  power,  and  dealed  the  writ  on  the  ground 
that  It  eonid  not  dedde  the  qnestlon  of  fact 
first, — that  the  bill  had  bum  made  a  part  of 
tin  record,  wlitcb  the  district  coart  alone  eoald 
•diause.  People  «•  rel.  Oalvln  v.  Tenth  Dtst. 
Jodce.  d  Cat  10. 

The  next  ease  Involving  Indlreetlj  the  snb- 
Jcct  under  consldeiKtlon  arae  after  the  adop- 
tion of  the  first  amendment  to  the  section  of 
the  Constitution  granting  power  to  the  supreme 
coart.  This  amendment  was  that  the  snpreme 
«oart  rtumid  "have  power  to  lesoe  writs  of 
■■■rtamns.  certiorari,  prtAlbltlon,  and  habeas 
«orpa*,  and  also  all  writs  neceaeary  or  proper 
to  the  complete  exercise  of  Its  appellate  jurls- 
^letkn."  Art.  6,  I  4.  And  tt  was  decided  that 
the  change  effected  bj  the  amendment  was  de- 
«lgned  to  enlarge  the  powers  of  the  court  by 
'Conferring  apon  it  original  JnrlBdIctlon  In  the 
particulars  above  specified.  Miller  t.  Sacra- 
nento  County  Supera  26  Cal.  93. 

And  thereby  enlarge  that  larlsdlctlOTi  to  that 
«zteut  by  giving  It  express  power  to  Issue  writs 
of  mandamus,  certiorari,  and  prohibition  In 
•ddltloa  to  Its  former  Jnrlsdietioo.  Tyler  v. 
Hougbtoo.  2C  Cat.  26. 

That  is  to  sny,  the  effect  of  the  amendment, 
MM  will  be  seen  hereafter,  was  to  Indirectly  con- 
t&r  npon  the  mpreuie  court  the  power  of  gen- 
«fml  snperlntendency  possessed  by  the  KIsgr's 
Imcb,  which  csn  be  exerted  by  the  writs  of 
masdamoa  certiorari,  and  prohibition,  by  grant- 
ing It  the  power  without  condition  or  quallQca- 
«)oo  to  Issue  those  three  extraordinary  common- 
law  writs,  by  means  of  which  the  extraordinary 
fwwer  of  "general  superlntendency"  has  almost, 
if  not  qolte,  always  been  exercised. 

Thereafter  the  supremo  court  In  another 
case  said :  "While  the  county  courts  are  au- 
thorized by  statute  to  grant  writs  of  certiorari, 
they  have  not  the  general  power  of  Bupervlsion 
-over  inferior  tribunals  which  pertains  to  the 
court  of  King's  bench  in  England.  That  pow- 
er pertains  to  the  supmne  and  district  courts 
alone  In  this  state."  Fant  v.  Uason,  47  Cal. 
7. 

County  courts  can  Issue  writs  of  certiorari 
«nly  In  aid  of  their  appellate  jurisdiction. 
Wilcox  V.  Oakland,  49  Cal.  29. 

The  writ  of  prohibition  mentioned  In  the 
constitution  is  the  same  as  that  known  to  the 
common  law,  and  t  1102  of  the  Code  of  Civil 
Procedure  does  not  affect  an  extension  of  the 
«fllee  of  the  writ,  nor  enlarge  or  add  to  the 
«l«Ba  of  easps  In  which  it  msy  be  resorted  to. 
llann-r  v.  Ultehell.  M  Csl  289. 

As  11  111  be  abown  hareaCter,  ttna  eDDunon-law 
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writ  of  prohlbltlw  Is  only  awarded  In  the  exer- 
cise of  the  power  ot  general  snperlntendency 
and  control  over  Inferior  tribunals.  High,  Bxtr. 
Legal  Bern.  |  7ft7. 

The  case  of  Hyatt  v.  Allen,  54  Cal.  363,  la 
very  Interesting  and  Instructive.  It  arose 
shortly  after  the  adoption  of  the  second  amend- 
ment ot  the  clause  of  the  section  of  the  Judi- 
ciary artlele  of  the  Constitution  under  eontid- 
eraClon.  The  opinion  .gives  a  history  of  the 
clause  from  the  adoption  ot  the  original  Con- 
stitution down  to  the  date  of  the  decision.  It 
Is  also  valuable  for  Its  correct  and  simple  state- 
ments of  the  rules  of  constrnctlon  of  orgsnlc 
and  statute  law.  The  conclusion  and  Judgment 
of  the  court  Is  that  the  change  of  the  words  of 
the  first  amendment,  "and  also  all  writs,"  to 
those  of  the  second  amendment,  "and  all  other 
writs,"  before  the  word  "necessary"  did  not  ef- 
fect any  change  In  the  meaning  of  the  clause, 
and  that  the  original  jurisdiction  of  the  su- 
preme court  to  Issue  the  writs  of  mandamus, 
certiorari,  and  prohibition  continued. 

In  1861  the  legislature  amended  {  1102  of 
the  Code  of  Civil  Procedure  so  as  to  provide 
that  the  writ  of  prohibition  should  "arrest  the 
proceedings  (in  excess  of  Jurisdiction)  of  any 
tribunal,  corporation,  board,  or  person,  'wheth- 
er exercising  functions  Judicial  or  mlolsterlal.'  " 
It  was  held  that  the  writ  of  prohibition  men- 
tlMied  In  and  Intended  by  the  Constitution  waa 
the  common-law  writ,  and  that  the  legislature 
had  no  power  to  enact  the  amendatory  statute 
In  so  far  as  It  attempted  to  extend  the  office  ot 
the  writ.    Camroa  v.  KenSeld.  87  Cal.  560. 

Havemeyer  v.  San  Francisco  City  ft  Connty 
Super.  Ct.  84  Cal.  827.  10  L.  R.  A.  827,  24  Pac 
121,  Is  an  Important  and  Interesting  case  In 
which  the  decision  of  (he  supreme  court  of  Cali- 
fornia Involved  several  questions  all  more  or 
less  related  to  the  subject  under  consideration. 
It  Is  In  its  conclusions  and  effects  as  hlgb  and 
comprehensive  an  exhibition  of  the  power  of 
superintending  control  as  any  case  In  the  books 
not  excepting  the  principal  casei  In  consider- 
ing the  case  It  should  be  borne  In  mind  that  the 
means  used  by  the  supreme  court  was  that  writ 
which,  as  has  been  seen,  is  never  awarded  but  In 
the  exercise  of  superintending  control  over  an 
Inferior  tribunal.  It  was  an  original  applica- 
tion to  the  supreme  court  for  a  writ  of  prohibi- 
tion to  the  superior  court  and  its  Judge,  and  to 
the  receiver  appointed  by  that  court,  command- 
ing and  directing  each  of  them  to  desist  and  re- 
frain from  proceeding  or  acting  upcn  or  In  pur- 
suance ot  a  certain  order  of  the  superior  court 
appointing  the  receiver,  and  also  another  order 
d  Um  aaiBa  eourt  dirsetlng  the 
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only  the  oourt,  but  "any  justice  thereof,"  to 
issue  the  writs  necessaiy  to  afford  relief 
(art.  94),  and  mecially  authorizes  the  re- 
view of  the  deciaiMiB  of  the  courts  of  appeal 
"by  certiorari  or  otherwise"  (art.  101).  If, 
therefore,  a  litigant  is  aggrieved  by  the  ac- 
tion of  any  inferior  tribunal,  and  no  other 
adequate  remedy  is  provided  by  law,  he  is 
entitled  to  invoke  the  authority  thus  vested 
in  this  court  for  his  relief.  If  his  case  can 
be  brought  here  by  appeal,  Uien  ordinarily 
he  should  avail  himBell  of  that  ranedy.  But 
if  the  particular  remedy  thus  provided 
should  be  inadequate,  and  should  aJTord  no 
relief  with  respect  to  his  grievance,  he  is  en- 
titled to  a  remedy  in  some  other  form,  since 
the  power  of  this  court  is  not  restricted  to 
granting  relief  in  caues  which  maybe  brought 
before  it  by  appeal,  but  extends  to  all  cases 
cognizable  by  tlie  inferior  courts  of  this 


state;  and  the  case  of  a  litigant  who  is  en- 
titled to  an  appeal,  but  who  can  derive  no 
benefit  therefrom,  does  not  differ  in  this  re- 
spect from  that  of  one  who  has  no  right  of 
appeal, — the  question  to  be  determined  be- 
ing whether  the  grievanoe  complained  of, 
considered  with  reference  to  its  character, 
and  witli  reference  to  the  existence  or  non- 
axistence  of  other  adequate  remedies,  is  such 
as  to  justify  the  intOTpoaition  of  the  author- 
ity of  this  court. 

The  main  case  out  of  which  the  present 
controversy  arises  is  now  pending  and  un- 
tried in  the  civil  district  court,  and  is  ap- 
pealable, on  its  merits,  to  this  court.  The 
particular  order  or  judgment  which  is  the 
immediate  subject  of  complaint  (that  is  to 
say,  the  refusal  of  the  judge  a  quo  to  dis- 
solve, as  on  bond,  the  pending  injunction, 
upon  the  application  of  the  city  of  New  Or- 


tbe  receiver  In  poisesHfon  of  certain  property, 
descrlbliv  It,  of  wbldt  petitioners  claimed  In 
their  petition  and  affidavits  to  be  In  possession 
as  owners.  Several  objections  were  made  by 
the  respondent  and  receiver.  The  court  held, 
among  otber  things,  that  the  writ  of  prohibi- 
tion, where  a  partj  makes  a  case  showing  that 
he  Is  entitled  to  It,  issues  em  deMto  tuttltia, 
and  not  In  the  discretion  of  the  court.  That 
the  rule  that  the  court  will  not  Issae  the  writ 
until  the  objection  to  Its  wast  or  excess  of  Ju- 
risdiction bag  In  some  form  been  made  In,  and 
overruled  by,  the  lower  court.  Is  merely  a  prac- 
tice wb\eb  the  Judges  of  the  court  have  adopted 
and  prescribed  for  tbemselvea  which  they  may 
igrnore  In  a  case  rendering  such  action  neces- 
sary; citing  London  v.  Cox,  L.  B,  2  H.  L.  278, 
16  Week.  Itep.  44,  30  L.  J.  Bzch.  N.  S.  225. 
The  case  Is  most  valuable  as  a  verification  of 
the  proposition  that  prohibition  is  one  of  the 
most  powerful  engines  of  snperintendlns  con- 
trol, whose  enerfles  are  never  broo^^it  Into  ac- 
tion except  in  Its  exercise. 

The  case  is  also  like  State  ea  reU  Brownell 
V.  McArthur,  18  Wla  407;  State  e»  reL  Atty. 
a«L  T.  Ban  Claire  County  Circuit  Ct.  97  Wis. 
1,  88  L.  U.  A.  564.  72  N.  W.  198 ;  State  am  reL 
Spence  v.  Ulck.  103  Wis.  407,  79  N*.  W.  421, 
■ — cited  In  the  principal  case, — typical  of  a  class 
of  cases  wbkb.  while  exercising  In  the  highest 
decree  the  power  of  superintending  control, 
make  no  mention  of  it. 

In  Bchwara  v.  San  Francisco  City  A  County 
Bnper.  Ct.  Ill  Cal.  106.  4S  Fac.  B80.  the  re- 
lators bad  been  restrained  by  an  injunction 
In  an  action  In  the  superior  court  from 
using  certain  words  In  signa  Ughta  etc..  In 
and  about  their  business,  which  was  keeping 
a  aaIo<m  and  restaurant,  and  was  conducted  on 
precnlses  which  had  been  leased  for  a  term  of 
years  by  a  corporation  and  sublet  to  the  rela- 
tors. The  corporation  had  In  the  glass  win- 
dows or  doors  of  tbe  premlsea  and  In  the  wall 
of  tbe  building  In  wbicb  the  premises  were  situ- 
ate, placed  the  forbidden  words  In  a  permanent 
manner  previous  to  tbe  taking  possession  of  the 
prebilses  by  the  relators.  It  also  appeared 
that  the  relators  had  In  every  other  way  tbsn 
leaving  those  permanent  signs  so  placed  by  tbe 
corporation  before  their  possesBion.  abstained 
wholly  from  the  use  of  the  enjoined  words  or 
terms.  The  superior  court  held  It  a  violation 
of  the  Injunction,  and  was  proceeding  to  pun- 
lab  the  relators  for  contempt,  and  a  certiorari 
to  review  Its  action  was  issued  from  the  su- 
preme court.  Tbe  objection  was  made  that  the 
snpreme  court  could  not  go  beyond  tbe  recitals 
or  flbdlngi  In  tbe  Judgment  Itaelf  In  reviewing 
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the  action  of  tbo  court  twlow.  Tbe  supreme 
court  said,  In  referenre  to  this:  "In  many 
cases  Jurisdictional  facts  may  not  appear  itf 
record,  either  by  failure  of  the  Inferior  court 
or  officer  to  follow  the  requirements  of  the  law 
and  make  them  of  record,  or  because  the  law 
itself  does  not  require  It  to  be  done.  In  sud^ 
eases  this  court  and  all  other  courts  havtsg 
Jarlsdletlon  to  review  and  correct  tbe  proceed- 
ings of  inferior  courts  would  be  powerless  un- 
less It  can  compel  the  inferior  tribunal  to  certi- 
fy  to  this  court,  not  ouly  what  Is  technically 
denominated  a  'record,'  bnt  such  facta  or  the 
evidence  of  tbem,  as  may  tw  necessary  to  de- 
termine whatever  questions  as  to  tbe  Jurladle- 
tlon  of  tbe  Inferior  tribunal  may  be  involved; 
and  the  grossest  abuses  of  power  to  tbe  great 
reproach  of  tbe  law  might  t>e  perpetrated  wltb 
Impunity  and  witboat  tbe  possibility  of  a  rem- 
edy." Tbe  action  of  the  superior  court  was  an- 
nulled. 

There  was  prohibition  from  the  snpreme  conrk 
to  tbe  superior  court  to  restrain  the  prosecution 
of  the  relators,  state  bank  commissioners.  The 
Penal  Code  ot  Callfornis  provided  for  the  prose- 
cution and  rsmoval  from  office  of  certain  offi- 
cers, and  It  was  claimed  by  the  relators  that  by 
certain  other  sections  of  the  Penal  Code  the 
Ii revisions  of  the  former  seotlons  were  con- 
ilned  to  district,  county,  and  township  officers; 
and  tbat  tbey,  tbe  relators,  beliv  state  officers, 
were  not  within  Its  pnvlslona  Tbe  anpcrlor 
conrt  held  that  the  section  under  which  the 
complaint  was  made  did  apply  to  relators,  and 
was  proceeding  upon  the  charge  thus  made  when 
tbe  relators  applied  for  a  writ  of  pnbibltlon 
to  restrain  the  action  ot  tbe  superior  court. 
The  supreme  court  held  that  the  relators  were 
state  officers,  that  the  section  under  which  tbe 
prosecution  was  sought  to  be  carried  on  applied 
only  to  district,  county,  municipal,  or  township 
officers,  and  therefore  did  not  apply  to  the  rela- ' 
tors;  and  a  peremptory  writ  was  Issued  to  re- 
strain their  further  prosecution.  KUbum  T. 
Law,  111  Cal.  237.  43  Pac.  616. 

Mandamus  was  sought  from  the  supreme 
court  to  the  superior  court.  It  would  seem 
that,  by  tbe  Code  of  Civil  Procedure  of  Califor- 
nia, where  proof  Is  made  that  a  publication 
pursuant  to  an  order  of  tbe  superior  court  has 
been  made  by  an  executor,  the  latter  is  entitled 
to  a  decree  from  the  conrt  of  due  notice  to  credi- 
tors. An  order  to  publlsb  had  directed  that 
notice  to  creditors  be  given  In  tbe  "Daily  Rec- 
ord Union,"  and  under  thai  order  the  proper 
notice  had  been  published  the  proper  time.  The 
Judge  of  the  superior  court  refused  to  ntske  the 
order  or  decree  of  dne  notice/ 
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leaiw,  defendant  therein),  being  in  the  na- 
ture of  an  interlocutory  decree,  is  subject, 
under  fnir  jurisprudence,  to  appeal,  in  the 
«vent  of  its  being  found  that  it  may  work  an 
irreparable  injury.  Code  Prac.  art.  560; 
JUtate  ex  rel.  Barthe  v.  Orleans  Diat. 
Judge,  28  La.  Ann.  903;  State  ex  rel. 
l}ouUut  V.  OrleOFM  Diat.  Judge,  29  La. 
Ann.  869.  But  the  drcumstancee  of  the 
«ase  are  such  that  the  appeal,  if  allowed, 
vould  afford  no  relief  quoad  the  particular 
injury  complained  of.  Those  circumstances, 
■as  diselosed  by  the  pleadings  and  papers  in 
the  record,  are  as  follows,  to  wit:  Upon  He- 
«einber  SQ,  1899,  the  legislative  department 
of  the  city  of  New  Orleans  adopted  an  ordi- 
nance, which  was  duly  signed  by  the  mayor 
upon  the  following  day,  providing  for  the 
«ale,  after  ninety  days'  advertiseanent,  of  a 
«ertain  street^railroad  franchise ;  and  the 


sale  was  accordingly  advertised,  Deceonber 
29,  1899,  and  other  days  succeeding,  to  take 

?lace  March  29,  1900.  Upon  March  16, 
'eter  Johnson,  uid  E.  J.  Dare,  claiming  to 
be  citizens  of  New  Orleans,  and  owners  of 
property  assessed  at  more  than  $2,000  to 
each  of  them,  and  for  that  reason  interested 
in  the  proper  administration  of  the  affairs 
of  the  city,  filed  a  petition  in  the  civil  dia- 
triot  oourt,  praying  that  the  ordinance  au- 
thorizing the  sale  of  said  friuichise  as  pro- 
posed be  decreed  null,  and  that  the  sale  be 
perpetually  enjoined.  A  rule  niai  was 
served  on  the  city,  and  the  matter  of  the  is- 
suance of  the  preliminary  injunction  prayed 
for  in  the  petition  was  heard  on  the  2lBt, 
and  determined  on  the  23d,  of  March,  when 
the  rule  was  made  absolute,  and  the  injunc- 
tion issued,  on  a  bond  of  $2,500. 

We  are  not  so  much  concerned  at  this  time 


•trued  the  section  of  the  Code  under  which 
•neb  notice*  are  made  to  require  that  the  order 
for  notice  to  creditors  must  specify  the  number 
-of  time*  the  natlee  riioold  be  pobllihed;  and 
that,  as  the  order  did  not  so  specif r.  It  was  void, 
■and  the  notices  glveu  under  It  of  no  effect. 
The  sopfeme  court  held  this  not  to  be  so,  and 
that  the  aapsrior  conrt  had  no  disetetlon  to  r«- 
fnee  relief,  and,  "If  the  relief  Is  refused,  and 
there  Is,  as  In  this  Instance,  no  appeal,  or  oth- 
•er  plain,  speedy,  and  adequate  remedr.  roanda- 
•no*  will  lie  to  compel  It."  Hensley  v.  Sacra* 
nento  County  Super.  CC  111  Cal.  641,  44  Pae. 
•392. 

In  the  course  of  probate  proeeedlnga  in  the 
wperlor  court,  the  latter  bad  appolated  attor- 
mj»  to  represent  certain  absent  lesateea  e. 
the  pAtltlonera  Subsequently  these  legatees 
Vroposed  and  asked  the  court  to  substitute  an- 
-otber  attorney  of  their  own  choice.  The  court 
refused  to  make  the  order,  g\v\ag  various  rea- 
sons, and  the  legatees  petitioned  the  supreme 
-court  for  a  mandamus  to  compel  tbe  substitu- 
tion. From  what  la  said  In  the  opinion  It  would 
-eeem  a  motion  had  been  made  to  vacate  the  ap- 
pointment of  the  attorneys,  and  discharge  them. 
The  supreme  court.  In  granting  the  peremptory 
-writ,  said :  "It  Is  eminently  proper  that  the 
-court  should  appoint  sttom^a  to  guard  the  In- 
teresu  of  absent  heirs  and  l<«atees,  and  sucb 
attorneys  are  entitled,  not  only  to  a  rsssonable 
-compensation  for  their  serrtees,  but  to  eonald- 
•crate  treatment.  The  motion  originally  made 
to  vacate  their  appointment  and  to  discharge 
ttaen  was  therefore  properly  denied;  but,  on 
tbe  present  motion  for  a  substitution,  the  petl- 
tioners  bebv  ««<  /oHs  and  Insisting  upon  thetr 
rigfata  the  statute  makes  the  granting  of  the 
-order  Imperative."  Lee  t.  San  Joaqnln  Coun- 
ty Super.  Ct.  112  Cal.  SB4,  44  Pac  666. 

In  an  action  In  tbe  superior  court,  aftw 
Judgment  recovered  for  plalntltt  and  tbe  rever- 
sal of  the  same  on  appeal  to  the  supreme  court, 
tbe  cause  was  remaikded  to  tbe  superior  court 
wftb  leave  to  plaintiff  to  amend  bis  complaint 
In  certain  respects  specified.  The  superior 
4miit  sought  to  Impose  ooets  upon  the  plain- 
tiff as  a  condition  i>S  allowing  tbe  amendment. 
Tbe  petitioner  applied  to  the  supreme  court  for 
a  mandsmus  to  compel  the  superior  court  to 
allow  tbe  antendntent  without  terma  In  award- 
Inc  the  peremptory  writ'  the  supreme  court 
said;  "When  tbe  [superior]  conrt  refuses  to 
allow  the  amendments  which  were  ordered  by 
tbis  court,  even  as  understood  by  tbe  trial  court. 
It  refuses  to  abtj  the  directions  of  this  court, 
and  obedience  may  be  compelled.  It  is  not  the 
^OTlnee  of  that  eoort  to  afflz  eondltlona  to  tbe 
«1  L.  R.  A. 


exercise  of  privileges  granted  by  this."  Dlxtm 
V.  RIsley,  114  Cal.  204,  46  Pac.  B. 

An  execution  upon  a  Judgment  In  an  action 
in  the  superior  court  bad  been  placed  In  the 
bands  of  the  petitioner,  the  sheriff,  and  with 
It  certain  written  Instructions  from  tbe  plain- 
tiff's attorney  to  tbe  sheriff.  Tbe  attorney  for 
the  defendant  In  the  ezecotloa  applied  to  the 
sheriff  to  see  these  Instnictfona  which  tbe  sher- 
iff declined  to  furnlrti.  Tbe  defendant's  attor- 
ney then  obtained  an  order  from  tbe  superior 
conrt  directing  tbe  sheriff  to  grant  btm  an  In- 
spection thereof.  Upon  a  eertlorart  to  review 
the  action  of  tbe  respcmdents  in  making  such 
order  the  court  annulled  the  order,  holding  that 
there  was  no  Jurisdiction  In  the  superior  court 
to  make  It.  Whelan  v.  Sao  Francisco  City  * 
County  Super.  Ct.  114  Cal.  K48,  46  Pae.  468. 

An  article  appeared  in  the  "Sacramento  Bee" 
purporting  to  be  an  account  of  testimony  given 
by  witnesses  In  a  trial  wblch  was  being  had  in 
the  superior  court.  At  the  opening  of  the  court 
oo  the  following  day  attention  waa  called  to  the 
article.  Tbe  Judge  stated  from  the  bench  that 
be  bad  no  hesitation  In  saying  that  tbe  stste- 
ment  referred  to  was  a  grossly  false  statement, 
a  gross  fabrication,  and  that  there  was  not  tbe 
slightest  ground  In  the  testimony  of  the  wit- 
ness upon  which  such  a  statement  could  be 
based.  In  the  afternoon  of  the  same  day  the 
•'Bee''  published  tn  Its  editorial  columns  an  artl- 
clt  which  tho  supreme  eoort  In  Us  opinion  In 
this  matter  characterised  as  coarse  and  vitu- 
perative. Similar  articles  appeared  In  the 
newspaper  on  tbe  two  succeeding  dsya  The 
petitioner  is  the  editor  and  one  of  the' proprie- 
tors ot  the  "Bee,"  and  opw  an  eOdavit  setting 
forth  the  publlcationa  and  that  the  same  were 
an  interference  with  the  proceedings  of  the 
court  In  tbe  trial  of  the  cause  and  constituted  a 
contempt  of  court,  a  citation  was  Issued  di- 
recting petitioner  to  show  cause  why  he  should 
not  be  puuiriied  for  the  contempt.  Upon  tbe 
bearing  the  court  reporter  was  sworn,  and  bis 
testimony  given  as  to  tbe  testimony  of  the  wit- 
ness sllnded  to  In  tbe  first  publication.  The 
petitioner  tfa«i  offered  to  prove  that  tbe  publi- 
cation In  the  "Bee"  was  In  point  of  fact  tru& 
Tbe  court  held  that  he  would  allow  no  testi- 
mony except  from  the  reporter's  notes.  The 
supreme  court  held  that  tills  ires  error,  that 
the  petitioner  should  have  been  allowed  to  prove 
tbe  truth  of  bis  reports  of  the  proceedings  of 
the  court,  and  that  the  Judge  could  not  restrict 
the  evidence  to  the  reporter's  notes :  and.  In 
holding  that  the  petitioner  should  have  been  al- 
lowed to  at  least  attempt  to  prove  the  states 
mwt  correct,  said:  "A  Jodge 
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with  the  allegatifflu  of  the  petition  upon 
which  the  ordu-  for  the  injunction  was  made, 
and  it  might  be  conceded,  for  the  purposes 
of  the  question  which  we  are  called  upon  to 
decide,  that,  if  sustained,  after  a  trial  upon 
the  merits,  they,  or  some  of  them,  may  be 
■ufllcient  to  entitle  the  plaintiffs  to  a  judg- 
ment annulUng  the  ordinance  which  is  the 
subject  of  attack,  and  annulling  any  sale 
made  under  ita  authority,  thoiuh  upon  this 
point  we  reserve  our  oinnion.  It  suffices  for 
tlie  presoit  to  say  that  it  was  made  to  ap- 
pear upon  the  trial  of  the  rule  nisi  that  the 
ordinance  received  the  votes  of  all  the  mem- 
here  of  the  council  except  three,  of  whom 
two  were  absent,  and  one  was  excused  from 
voting,  and  it  was  thereafter  duly  signed  by 
the  mayor.  It  also  appears  that  by  the 
twms  of  said  ordinance  the  right  is  reserved 
to  the  council  to  reject  any  and  all  bids,  and 

00  more  than  any  other,  can  cast  aspersions 
upon  the  character  of  a  person  not  a  partj  or 
participant  In  a  case  on  trial,  without  a  right 
In  the  latter  to  defend  himself."  The  court 
held,  Onally,  that  the  petitioner  on  his  trial  In 
the  Cjurt  below  was  denied  that  due  proceos  of 
law  requisite  to  a  valid  ctmvlctlon,  and  the  or- 
der couTlcttng  him  of  ccatempt  was  aooulled. 
UcClatchy  V.  SactameDto  County  Super.  .  Ct. 
118  Cal.  413,  89  L.  R.  A.  091.  51  Pac.  696. 

The  superior  court  of  California  has  Jurisdic- 
tion of  appeals  from  Justice's  court  Judgments. 
It  would  seem  that  proceedlof^  supplementary 
to  execution  ma;  be  entertained  by  a  justice 
d  the  peace;  and  a  certain  proceeding  upon  a 
Judgment  obtained  by  the  petitioner  before  a 
Justice  of  the  peace  was  being  had  before  a 
Justice,  and  In  such  proceedtag  be  had  made  an 
order  requiring  the  Judgment  debtor  to  pay  to 
the  constable  holding  the  execution  a  certain 
sum,  which  he  tonud  as  a  matter  oi  fact  was 
in  the  possession  and  under  the  control  of  the 
Judgment  debtor  at  the  time  that  the  order  for 
his  examination  was  served.  The  Judgment 
debtor  appealed  from  this  order  of  tbe  Justice 
to  the  superior  court  A  motion  to  dismiss  the 
appeal  was  overruled,  and  the  appeal  set  down 
for  trial.  Upon  an  application  for  a  writ  of 
prohibition  restraining  the  superior  court  from 
proceeding  on  the  appeal  the  supreme  court 
held  that  appeals  from  Justice's  courts  could 
only  be  taken  to  the  superior  court  from  a  Judg* 
meirt;  that  tbe  order  appealed  from  was  not  a 
Judgment,  and  that  tbe  superior  court  therefore 
had  no  Jurisdiction  to  bear  or  try  tbe  appeal, 
and  tbe  peremptory  writ  of  prohibition  was 
awarded.  Wells  v.  Torrance,  119  Cal.  487,  Bl 
Fac.  626. 
Connect!  out. 

•The  supreme. court  of  errors  shall  have  final 
and  conclusive  Jurisdiction  of  all  matters 
broi^ght  before  tt  according  to  law,  and  may 
carry  Into  execution  all  Its  Judgments  and  de- 
crees, and  Institute  rules  of  practice  for  Its 
regulation."    Conn.  Qen.  Stat.  1  SIS. 

"The  superior  court,  court  of  common  pleas, 
and  district  court  may  Issue  writs  of  mandamus 
in  cases  wltbln  their  Jurisdictions  respectively. 
In  which  such  writs  may  by  law  be  granted, 
and  proceed  therein  and  render  Judgment  ac- 
cording to  the  course  ot  the  common  law."  Id. 

1  12M. 

Tbe  superior  court  In  any  county,  and  any 
Judge  thereof  In  vacation,  may  Issne  writs  of 
prohibition  to  any  Inferior  court  or  tribunal. 

Id.  I  1209. 

In  an  action  before  the  respondent  as  Justice 
of  the  peace,  against  tbe  petitioner,  Judgment 
fil  L.  B.  A. 


that  in  the  event  d  the  aeoeptmnee  of  uay 
bid  the  city  and  the  sucoeesfnl  bidder  are, 
fifteen  days  thereafter,  to  enter  into  a  oon- 
tract,  before  a  notary  public,  declaring  and 
defining  their  respective  rights  and  obliga- 
tions. There  is  therefore  a  Uxnta  poenitentia, 
provided  for  the  city,  in  case  the  franchise 
should  be  adjudicated  under  the  advertise- 
ment, of  which  she  (x>uld  avail  herself  be- 
fore becoming  bonnd  by  such  adjudicationr 
and  of  which  it  would  be  equally  practicable 
for  the  plaintiffs  in  injunction,  or  any  other 
complaining  citizens,  to  vnil  themselves,  in 
order  to  c^feat  the  coasummation  of  what 
the  plaintiffs  all^e  to  be  an  illegal  and  ul- 
tra vires  proceeding.  The  effect  of  tbe  in- 
junction, therefore,  is  to  arrest  the  officers 
upon  whom  is  imposed  the  responsibility  of 
administering  the  government  of  the  city  of 
New  Orleans,  in  both  its  legislative  and  ex- 
was  rendered  by  respondent  in  favor  of  petition- 
er for  costs  against  plaintiff,  wblcb  was  stiU 
in  full  force.  Tlie  plaintiff  In  that  action 
brought  an  action  against  tbe  petitioner  be- 
fore another  Justice  ot  the  peace  alleiring  tbe 
same  cause  of  action.  The  petitioner  pteade<S 
the  Judgment  b^ore  respood«it  as  a  bar.  The 
last-named  Justice  rendered  a  Judgment  against 
the  petitioner  for  $50  and  costs,  from  wblcb 
Judgment  the  petltlcmer  appealed  to  tbe  supe- 
rior court.  Tbe  petition  showed  that  the  peti- 
tioner had  applied  to  respnulent  for  a  true  rec- 
ord of  all  tbe  proceedings  of  an  action  tried 
before  him  to  be  used  as  evidence  on  tbe  trial 
before  the  other  Justice,  and  that  afterward* 
he  made  the  like  antlfcatlon  that  he  might 
plead  said  proceedings  and  Judgment  In  bar  t» 
the  actlcm  so  appealed,  and  that  It  might  be 
used  in  evidence  In  defense  of  said  action.  Tbe 
supreme  court  of  errors  advised  tbe  superior 
court  to  Issue  the  mandamus  to  compel  tbe  re- 
spondent to  make  and  certify  tbe  record.  Smith 
V.  Moore,  88  Conn.  105. 

In  Central  R.  A  Electric  Co.'s  Appeal,  67  - 
Conn.  197,  35  Ati.  82.  tbe  supreme  court  of 
Conneetlent  used  tbls  language:  "A  remedy 
equivalent  to  such  an  appeal  is  afforded  under 
the  practice  existing  In  many  of  our  sister 
states  by  the  common-law  writ  of  certiorari. 
It  Issues  to  revise  tbe  proceedings  of  munici- 
pal corporatlMiSt  and,  when  issued,  the  con- 
troversy between  the  parties  in  interest  be- 
coToes  one  of  a  Judicial  nature.  .  .  .  Tbe 
fact  that  this,  writ  has  never  been  used  In  tbla 
state  Is  an  additional  reason  why  statutes  grant- 
ing an  appeal  from  such  proceedings  should  not 
be  too  narrowly  construed."  To  same  effect, 
are  Williams  r.  Hartford  *  N.  H.  B.  Co.  IS 
Conn.  110 ;  Grelle  V.  Pinn^,  S9  Conn.  478,  2ft 
Atl.  1106. 
Delaware. 

"The  Judges  of  the  superior  court,  or  any 
two  of  them,  shall  hold  pleas  of  assize,  scire 
fadea  replevins.  Informations,  and  action* 
on  penal  statutea  and  bear  and  determine  all 
and  all  manner  of  pleas  and  actions,  suits  and 
causes,  civil,  real,  personal,  and  mixed,  accord- 
ing to  the  Constitution  and  laws  ot  this  state, 
as  fully  and  amply  to  all  Intents  and  purpose* 
as  the  Justices  ot  tbe  King's  bench,  common 
pleaa  and  exchequer,  or  any  of  tbem,  may  or 
can  do."    Del.  Rev.  Code,  ctaap.  92,  |  1. 

In  Delaware  there  are  five  Judges,  who  are 
all  meii>t>ers  ot  tbe  supreme  court  of  errors 
and  appeals.  One  ot  them  Is  appointed  chan- 
cellor, and  another  chief  Justice.  Tbe  superior 
court  consists  of  tbe  chief  Justice  and  two  asso- 
ciate Judges.  The  court  of  goisral  sessions  ot 
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centive  departjnaita,  in  the  discharge  of 
their  functioiis,  while  dealing  with  a  partic- 
ular Bubject  within  the  scope  of  the  author- 
ity' conferred  upon  tiiem,  and  before  any  such 
daSnite  action  is  imminent  as  could  of  it' 
self  work  injuxT  to  the  public  at  large  or  to 
any  eitizm.  For,  aa  we  ha-ve  seen,  the  ad- 
judication am  have  no  effect  until  ratified 
by  tlie  eouDdl,  and  the  ratifleatios  must  be 
by  means  of  an  ordinance,  the  question  of  the 
adoption  of  which  is  subject  to  the  exercise 
of  legislative  discretion;  and  not  until  fif- 
teen days  after  the  adoption  of  said  ordi- 
nance, which  may  never  be  adopted,  is  there 
any  possibility  of  the  city's  entering  into  a 
contract  whereby  she  will  be  bound  by  said 
adjudication.  It  is  apparent,  also,  that  no 
rights  acquired  by  the  plaintiffs  by  reason 
of  the  institution  ot  their  suit  and  the  issu- 
ance of  their  Injunction  con  be  affected  by 

tbe  peace  is  ot  the  same  Judges  aa  the  superior 

court.  The  court  ot  oyer  and  terminer  Is  com- 
posed of  all  the  Judges  except  tbe  chancellor. 

Bj  certiorari  In  all  cases  this  court  has,  bj 
the  act  o<  1T60  (1  l>el.  Laws,  376),  "a  discre- 
tionary power  to  examine  and  correct  the  er- 
ror* of  Justices;  and  to  examine,  correct,  and 
punish  the  contempts,  omlBslons,  neglects,  fav- 
ors, corruptions,  and  defanlte  of  Justices  of  the 
peace  as  fuHy  snd  amply  as  tbe  Justices  of  the 
King's  bench  and  common  pleas  at  Westminster 
Bsy  or  can  do.  Way  v.  Steward.  Superior 
Ctoort,  1795."  Bailey  v.  Luff.  2  Harr.  (Del.) 
294.  note. 

The  acts  of  1810  and  183B  give  no  additional 
superlnteudlsg  power  to  thin  court,  nor  is  there 
sny  other  mode  provided  aa  to  the  method  of 
exercising  this  power.  By  tbe  40th  section  of 
tbe  act  of  l&2o  certiorari  Is  recognized  as  a 
rmedy.  It  must  therefore  be  exercised  In  the 
manner  prescrilied  by  the  act  of  1760,  which 
refers  to  and  limits  tbe  exercise  of  this  power 
to  tbe  powers  and  practice  In  England,  and  also 
by  tbe  praetice  beretitfore  established. 
Florldis. 

"The  supreme  court  shall  have  appellate  Ju- 
risdiction in  all  cases  at  law  and  In  equity  orig- 
inating In  drcalt  courts^  and  of  appieals  from 
the  drentt  courts  in  cases  arising  before  Judges 
of  the  county  conrts  In  matters  pertaining  to 
their  probate  Jurisdiction,  and  In  the  manage- 
ment ot  the  estates  of  Infants,  and  In  cases  of 
conviction  of  felony  In  tbe  criminal  courts,  and 
iB  all  criminal  eases  originating  In  the  drcnlt 
eoarts.  The  court  sball  have  the  power  to  Is- 
sue writs  of  mandamus,  certiorari,  prohibition, 
quo  warranto,  habeas  corpus,  and  also  all  writs 
necessary  or  proper  to  the  complete  exercise  of 
lU  Jurisdiction."    Fla.  Const.  18M,  art.  B,  |  6. 

"The  circuit  conrts  sball  have  exclusive  orig- 
Insl  Jurisdiction  in  ail  cases  In  equity,  also  In 
all  cases  at  law,  not  cognisable  by  Ipferlor 
eonrts.  .  .  .  They  sball  have  final  appel- 
late Jurisdiction  In  all  civil  and  criminal  cases 
arising  In  the  county  court  or  before  the  county 
Judge,  of  sH  misdenwanors  tried  In  criminal 
courts,  of  Judgments  or  sentences  of  any  msy- 
or's  court,  and  of  all  cases  arising  before  Just- 
ices of  tbe  peace  In  counties  to  which  there 
Is  no  county  court ;  and  sapcrrlslon  and  appel- 
late Jurisdiction  of  matters  arising  before  coun- 
ty Judges  pertaining  to  their  probate  Jurisdic- 
tion, or  to  the  estates  and  interests  of  minors, 
and  ot  aueb  other  matters  as  the  l^slatnre 
may  provide.  The  circuit  conrts  and  Judges 
Aall  have  power  to  issue  writs  of  mandamus, 
injunction,  quo  warranto,  certiorari,  prohlbl- 
tlMt,  habeas  corpus,  snd  all  writs  proper  and 
Al  LkR.  A. 


the  dissolution  of  said  injunction,  aa  oui 
bond,  at  the  instance  of  the  city.  The  case 
remains  to  be  tried  on  its  merits,  and  the- 
judgment  to  be  rmdered  will  be  as  effective, 
BO  far  OS  the  plaintiffs  are  concernedf 
whether  the  injunction  be  released  as  oa 
bond  or  kept  in  force.  The  dissolution 
could  ther^ore  work  no  injury  to  th«n,  ei- 
ther irreparable  or  otherwise,  while  its  main- 
tonatnce,  having  the  effect  of  preventing  the 
offering  of  the  franchise  as  contemplated^ 
defeats  the  deliberately  considered  plans  of 
the  city  government,  and  may  work  injury, 
not  only  serious,  but  perhaps  irreparable,  m 
the  sense  in  which  that  word  has  not  unfre- 
quently  been  need  in  our  jurisprudence. 

Upon  the  one  hand,  then,  the  plaintiffs  in 
injunction  cannot  be  injured  by  its  dissolu- 
tion in  the  manner  pn^Msed,  while  the  city 
of  New  Orleans,  defendant  in  injunctionr 

necessary  to  tbe  complete  exercise  ot  their  Jn* 
rfsdictlon."   Id.  f  11. 

lliere  appear  to  i>e  no  statutes  conferring  Ju- 
risdiction upon  the  supreme  or  circuit  courts  In 
addition  to  that  granted  by  tbe  Constitution. 

Tbe  first  CcHislltotion  provided  that  "the  su- 
preme court  .  .  .  shall  have  appellate  Ju- 
risdiction only,  .  .  .  provided  that  tbe 
sold  court  shall  always  have  power  to  Isaue 
writs  of  Injunction,  msndamus.  quo  warranto, 
habeas  corpus,  and  such  other  remedial  andr 
original  writs  as  may  be  necesssry  to  give  it 
a  general  superintendence  and  control  of  all 
other  courta" 

Under  this  Constitution  It  was  held  that  tbe 
Jurisdiction  of  the  supreme  court  was  twofold ; 
First,  appelate  Jurisdiction  proper,  by  whtdt 
Is  understood  tbe  revision  of  the  proceedings  ot 
the  subordinate  courts  and  tbe  correctloa  of  er- 
rors In  their  Judgments;  and  secondly,  a  gen- 
eral supervision  and  CMitrol  ot  all  other  courC% 
and  this  by  mesns  of  all  appropriate  original 
and  remedial  writs  known  to  the  common  law. 
Tbe  court  said :  "No  original  proceeding  can 
be  Instituted  In  this  court  unless  It  be  to  exer- 
cise this  power  of  superintendence  or  control 
over  some  other  court."  The  court  refused  a 
mandamus  to  compel  the  roister  to  execute  a 
deed  on  the  ground  that  tbe  petition  did  aot 
ask  for  tbe  exerclee  ot  tbe  superintending  and 
controlling  power  of  tbe  supreme  cpurt  upon 
the  action  of  any  other  court ;  and  that  was  tbe 
only  question  before  tbe  court.  pari* 
White.  4  Fla.  ]«5. 

In  Sw  parte  Henderson.  6  Bla.  279,  tbe  court. 
vJd:  "The  circuit  courts  ot  tbe  state  perform 
the  ofllce  and  discharge  the  functions  of  the 
court  of  King's  bench  of  England,  and  not  the 
supreme  court  of  the  state.  This  latter  Is  the- 
court  of  last  resort,  and  has  its  analogy  In 
the  Supreme  Court  of  the  United  States  and 
the  courts  of  appeal  of  the  ststes." 

The  writ  of  certiorari  will  lie  from  the  su- 
preme court  to  any  of  the  inferior  Jurisdictions 
whenever  an  appropriate  case  may  be  presented, 
or  It  shall  become  necessary  tor  tbe  attain- 
ment of  Justice.  It  was  held,  however,  that  In 
this  Instance  the  right  to  appeal  barred  the 
writ.  Malllday  v.  Jacksonville  &  A.  Pi.  Boad 
Co.  6  Fla.  804. 

In  a  case  which  arose  in  Florida  growing  out 
of  the  Intestine  troubles  which  existed  In  that 
state  shortly  after  the  close  ot  tbe  late  Civil 
War  and  during  the  process  ot  reconstmctlon 
which  succeeded,  considerable  attention  wa» 
paid  by  the  supreme  court  Co  this  subject.  The 
proceeding  was  an  Information  In  tbe  natnre- 
of  a  quo  warranto  to  test  the  rlght-^^  tbe  de* 
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may  be  seriously  injured  1^  tlie  refusal  of 
its  application  for  dissolution  as  on  bond. 
We  arc  of  opinion,  under  these  circumetan- 
ceSftbat  the  city  has  a  substantial  grievance; 
and  the  question  is,  Has  she  any  remedy?  It 
will  be  remembered  tbat  the  ninety-days  ad- 
vertisement of  the  franchiae  was  begun  upon 
December  20,  1899,  and  that  the  inunction 
was  applied  for  March  16,  IdOO^  and  was 
issued  upon  the  23d  of  the  same  month, — 
only  six  days  before  that  fixed  for  the  sale. 
When,  therefore,  the  application  to  dissolve 
aa  on  bond  was  refused,  the  remedy  by  ap- 
peal was  not  available,  because  the  appeal 
would  have  left  the  injunction  in  force,  and 
the  matter  could  rtot  have  been  heard  or  de- 
termined in  this  court  before  the  day  fixed 
for  the  sole;  and  henoe  the  sale  could  not 
take  plane  as  adro'tiBed.  If  tJie  injunction 
had  issued  within  a  reoaonaUe  time  after 


fendaat  to  tbe  offlce  of  UeatMiant  governor. 
While  qoo  warranto  Is  not  used  in  tbe  exertion 
of  superiu tending  control,  ttie  case  Is  Interest- 
ing and  applicable.  Inasmuch  aa  the  dlacuBslon 
«(  the  power  of  the  court  to  issue  qoo  warranto 
as  original  Jurisdiction  InvolTCd  tbe  considera- 
tion of  the  power  to  award  the  several  writs  \>j 
mesns  of  which  superintending  control  Is  exer- 
cised, and  at  least  Indirectly  the  latter  itself. 
It  is  also  of  valoe  In  stating  tbe  rule  as  to  the 
«xlatence  of  the  original  power  In  the  supreme 
courts  of  tbe  several  states.  The  court  laid 
4own  the  role  that  tbe  Jurisdiction  of  the  su- 
preme court  Is  twofold: — sppellate  Jurisdiction 
proper  with  power  to  issue  all  writs  necessary 
to  Its  full  exercise,  and  original  Jurisdiction  to 
Issue  the  specified  writs,  when  they  are  appro- 
priate remedies.  In  deciding  this  case  the 
court  distinguished  Em  parte  White,  4  Fla.  166, 
In  which  it  was  held  that,  under  the  provisions 
of  the  flrst  ConstltutlM,  the  supreme  court  had 
no  original  Jarisdlctlon  to  Issue  the  numerated 
writs,  hut  only  to  aid  appellate  Jnrlsdlctloo.  aod 
exercise  saperlntending  control ;  being  tbe  same 
doctrine  aa  prevails  In  Alabams  and  Arkansas, 
Ex  parte  White,  4  Fla.  16B,  being  one  of  the 
authorities  cited  and  relied  upon  In  Ba  parte 
AlllB,  12  Ark.  101.  State  ex  rel  Atty.  Oen.  v. 
«lMson.  12  Flo.  190.  It  will  be  noticed  that 
there  Is  a  seeming  discrepancy  In  the  statement 
In  this  ease — that  there  was  a  sufflclent  differ* 
ence  between  the  same  section  of  the  flrst  Con- 
stitution ai^  the  Constitution  of  1868,  arising 
from  the  omistion  of  tbe  word  "only"  from  tbs 
latter — from  tbat  In  State  t.  Johnson,  18  Fla. 
38,  infra. 

In  State  T.  Johnson,  13  Fla.  33,  the  court 
said:  "The  Orst  ConstltuUon  (1888)  art.  fi, 
I  3,  says  that  the  snprems  court  shall  have  ap- 
pellate Jurisdiction  only,  'provided  that  the  said 
court  shall  always  have  power  to  Issue  writs 
ot  Injunction,  mandamus,  quo  warranto,  ha< 
beas  corpus,  and  other  such  remedial  and  origi- 
nal writs  as  may  be  necessary  to  give  a  general 
superintendence  and  control  of  other  courts.' 
The  ConstitutlOQ  of  1865  repeats  this  language 
verbatim.  The  language  of  tbe  Constitution  of 
1S08  Is,  as  already  shown,  substantially  the 
same." 

Tbe  drcult  court  has  authority  to  Issue  a 

certiorari  to  the  county  court  aa  a  probate 
court,  aa  It  is  tbe  obvious  Intent  of  the  Consti- 
tution to  make  the  county  court  in  the  exercise 
of  this  Jurisdiction  subject  to  a  general  saper- 
visory  and  directory,  as  well  as  appellate,  pow- 
er tt  the  circuit  court;  and  whenever  a  writ  of 
certiorari  is  the  proper  remedy  to  correct  an 
existing  evil  In  tbe  probate  court  the  power  of 
£1  L.  IL  A. 


the  advertisement  first  appeared,  the  matter 
might,  perhaps,  have  been  determined,  both 
in  the  district  court  and  here,  in  time  to 
have  relieved  the  situation.  But  the  plain- 
tiffs in  injunction  delayed  their  application 
until  practically  the  laat  moment;  and,  be- 
cause it  was  then  too  late  for  the  city  to  in- 
voke the  remedy  snppoeed  to  be  applicaUe  in 
stirh  cases,  it  is  said  she  is  without  remedy. 
This  is  to  say,  not  only  tiiat  there  is  a  wrong 
without  a  remedy,  but  that  the  very  broad 
grant  of  authority  conferred  upon  this  court, 
by  the  fundamental  law,  with  respect  to  the 
"control  and  general  supervision  over  all  in- 
ferior courts,"  is  still  inadequate  for  the  pur- 
poses of  what  appears  to  a  very  simple 
oase.  The  difficulty,  it  is  said,  lies  in  the 
fact  that  the  writ  of  mandamuB  will  only 
issue  to  direct  a  judge  to  perform  some 
purdy  ministerial  act.  and  will  not  lie  to 

the  circuit  court  to  award  it  exl^   Dcona  t. 

Wllcoxon,  18  Fla.  B31. 

A  railroad  company  had  brought  sn  equity  ac- 
tion to  restrain  the  state  comptroller  from  mak- 
ing a  levy  or  sale  on  account  of  asseaament  for 
state  taxes.  The  soprems  court,  in  reversing 
a  Judgment  of  tbe  circuit  court  overruling  a 
demurrer  to  a  supplemmtal  bill,  directed  a  cer- 
tain decree  to  be  entered  by  the  circuit  court 
In  wblcb  the  plaintiff  waa  given  permiaalon  to 
I4>ply  to  tbe  latter  court  for  leave  to  file  a  bill 
of  review  as  to  new  matter  which  bad  been  dis- 
closed. The  circuit  Judge  apon  a  petition  there- 
for made  an  order  that  tbe  complainant  be  al- 
lowed to  flie  a  bill  of  review  to  review  tbe  final 
decree.  Thereafter  (the  decree  ao  directed  by 
the  supreme  court  having  been  ottered)  the  rail- 
road company  died  Its  bill  of  review,  praying 
inter  alia  tbat  the  final  decree  be  reviewed,  re- 
vised, and  set  aside.  This  was  demurred  to, 
and  tkefore  the  demurrer  was  brought  to  a  hear- 
ing the  relatMS  filed  In  the  supreme  court  a 
suggestion  praying  that  a  writ  of  problbltioa 
issue  to  the  eireult  Judge  and  railroad  company 
commanding  theta  to  desist  from  taking  any 
further  proceedlnga  in,  or  otherwise  entertain- 
ing Jurisdiction  against,  relators.  The  defend- 
ant demurred  to  tbe  suggestion,  and  tbe  court. 
In  overruling  tbs  demurrer,  said;  "When  de- 
fendant applied  for  leave  to  file  a  bill  to  re- 
view the  entire  decree.  It  exceeded  the  permis- 
sion granted  it,  and  when  the  circuit  Judge 
granted  leave  to  flie  such  a  bill  he  acted  in  dis- 
regard of  a  Ju^ment  of  this  court  rendered  In 
the  same  cause  tbat  such  a  bill  eouid  not  be 
filed  without  leave  first  obtained  from  this 
court  .  .  .  Wilson  v.  FrldesbeTg,  21  Fla. 
386.  Under  these  circumstances  the  relator's 
remedy  by  appeal  Is  inadequate  aa  well  aa  use- 
lesa  The  matter  baa  already  passed  to  final 
Judgment  In  this  court,  and  If  that  Judgment  is 
enforced  the  proceedings  In  the  circuit  court  in 
disregard  thereof  will  cease.  We  are  given 
power  (I  &,  art.  6,  Const.  18SS)  to  issue  all 
writs  'necessary  or  proper  to  the  complete  ex- 
ercise of  our  Jurisdiction.  There  Is  no  doubt 
that  the  attempt  to  open  up  for  review  the  de- 
cree entered  In  pursuance  of  our  mandate,  for 
errors  ctHomltted  by  us,  as  well  as  the  attempt 
to  exercise  Jurisdiction  over  other  features  of 
the  decree  in  disregard  of  our  decision  that 
such  Jurisdiction  must  not  be  exercised  without 
leave  first  granted  by  this  court,  constitute  an 
unwarranted  interference  with,  and  disregard 
of,  the  Judgments  of  this  court,  for  the  correc- 
tion of  which  prohibition  la  the  proper  remedy." 
State  ew  rel.  Wolferman  v.  Spokane  County 
Super.  Ct.  8  Waab.  691,  36  |HBrri- 
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«i»inpel  him  to  do  a  tiling  the  doing  of  which 
is  within  his  discretion.  This  is  undeniably 
"true  aa  a  general  propostti<Hi,  but  the  func- 
tions of  that  writ  have  been  considerably 
'broadened  by  the  termi  in  which  the  super- 
visory jurisdiction  mentioned  above  has  been 
■conferrad  upon  Uiis  court,  since  the  language 
•of  the  Cbnstitution  is  that,  in  the  exercise 
and  for  the  purposes  of  that  jurisdiction, 
we  may  issue  "writs  <rf  certiorari,  prohibi- 
tion, mandamus,  quo  warranto,  and  oUior 
remedial  write,"  whereas,  referring  to  the 
writs  of  mandamus  and  prohibition,  as  de- 
fined  in  the  Code  of  Practice,  we  find  that 
they  were  intended  only '  for  the  use  of  a 
•eourt,  exercising  appellate  jurisdiction  anx 
an  inferior  oourt.  Code  Prac.  arts.  838, 840. 
Hie  authority  of  the  Constitution,  then,  be- 
ing superior  to  that  of  the  Code  of  Practice, 
the  use  in  this  court  of  the  writs  mentioned 


is  no  longer  conflned  to  cases  aa  to  which 
this  court  has  only  appellate  jurisdiction, 
but  is  extended  to  all  cases  where  they  may 
be  needed  for  the  purposes  contemplated  by 
the  Constitution.  The  Code  of  Practice  ex- 
presses the  generally  accepted  idea  of  the 
functions  of  the  writ  of  mandamus,  and  the 
rule  therein  contained — that  its  us^  as  be- 
tween courts,  is  confined  to  those  exercising 
appdtate  jurisdiction — is  as  commonly  re- 
ceived as  the  rule  that  the  writ  does  not  He 
to  control  the  discretion  of  a  judge.  And 
yet,  acting  under  the  authority  of  the  Con- 
stitution, its  use  has  been  extended  in  the 
one  respect  by  this  court,  and  it  would  be 
difficult  to  find  any  sound  reason  w^  it 
should  not  be  extended  in  the  other.  It  Is 
quite  evident  that  if  It  becomes  a  question 
whether  the  court  will  nceroise  the  lurisdic- 
Uon  conferred  upon  it,  or  decline  to  do  so  be- 


«ian  T.  Waldo  Conntr  Comrs.  B8  Ue.  8S." 
State  »  rel.  Sernolds  t.  White,  40  Fla.  297,  24 
So.  160. 

Tbe  case  Is  one  wblch,  like  Havemeyer  T. 
-Han  Francisco  Cltj  ft  County  Super.  Ct.  84 
Cal.  827.  10  U  R.  A.  627.  34  Pac.  121.  snd 
olmllar  deelsloua  Illustrate  the  manner  Id  wtilch 
the  superior  court  exercises  the  power  of  su- 
•perlntendlng  control  orer  tbe  Inferior  tribunal 
bj  means  of  tbe  ntraordfnarj  writ  of  pnAlbl- 
tion,  wlttaoot  msntlonlng  tbe  fact  tbat  It  does 

**11ie  supreme  court  Akll  bsve  no  original 
Jarisdlctlon,  but  sball  be  a  court  alone  for  tbe 
trial  and  cortection  of  errors  frMn  the  saperlor 
-eoarta  and  from  the  cit;  courts  of  Atlanta  and 
SsTonnab,  And  such  other  like  court  as  may  be 
bereolter  established  In  other  cities;  and  shall 
sit  at  the  seat  of  government  at  such  times  In 
«acb  year  as  shnll  be  prescribed  by  law,  for  tbe 
trial  and  determination  of  writs  of  error  from 
latd  superior  and  city  courts."  Ga.  ConsL 
1877,  art.  6.  S  2,  1  fi. 

"Tbe  superior  coaris  shsll  have  exclualve  jn* 
risdlctlon  in  cases  of  divorce;  In  criminal  cases 
vhere  tbe  offender  la  subjected  to  loss  of  life, 
-or  conllnement  In  the  penitentiary ;  In  cases  re- 
specting titles  of  land,  and  equity  eases."  Id. 
14,  t  1. 

"Bald  courts  shall  havs  Jurisdiction  In  all 
-dvll  cases  except  as  bersinaCtsr  provided."  Id. 

^  s. 

"Tbey  shall  have  appellate  jurisdiction  In 
all  sndi  CSMS  as  may  be  provided  by  law."  Id. 
14, 

"Ibc  superior  court  shall  have  power  to  cor- 
rect errora  In  Inferior  Judicatories  by  writ  of 
-cenlorarl,  wbicb  shall  only  Issue  on  the  sanc- 
tion of  tbe  Judge ;  and  said  eonrts  and  the 
Judges  thereof  shall  have  power  to  Issns  writs 
of  nrandamua  problbltlcn,  scire  facias,  and  all 
other  writs  tbat  may  be  necessary  for  carrying 
their  powers  fully  Into  effect,  and  shall  havs 
saeb  other  poweii  as  are  or  maj  be  eonferred 
on  them  by  law."    Id.  1  S. 

"The  supreme  court  bas  authority:  (1)  To 
exercise  appellate  Jurisdiction  and  that  only, 
and  In  bo  case  to  bear  facts  or  examine  wit- 
nesses: (2)  to  bear  and  detennlne  all  canaes. 
dvll  and  criminal,  tbat  may  come  before  it ; 
and  to  grant  Judgments  of  affirmance  or  re- 
versal or  any  otber  order,  direction,  or  decree  re- 
■^nlred  therein ;  and  if  necessar?  to  make  a 
•flaal  dispoaltloD  of  the  cause.  It  shall  be 
wftbin  Its  power  to  award  such  order  and  dl- 
•nctloa  to  ths  eaiMS  In  tbe  court  below  as  may 
-51  li.  R.  A.  6 


be  consistent  with  tbe  law  snd  Justice  of  the 
case."    S  Ga.  Code,  art.  3,  |  1068. 

"Tbe  sap«ior  coarta  have  authority:  (1) 
To  exercise  original  exdualve  or  concurrent  Ju- 
risdiction (as  ths  ease  may  bs)  of  all  causes, 
both  civil  and  criminal,  granted  to  them  by 
the  Constitution  and  lawa  (2)  They  have  ex- 
clusive JurladlctioD  In  criminal  cases  where  the 
offender  Is  subjected  to  loss  ot  lite  or  confine- 
ment  In  the  pMiltentlary."    Id.  art.  1,  |  701. 

"Tbe  Judges  of  tbe  superior  court  have  au- 
thority: (1)  To  grant  for  their  respective  cir- 
cuits writs  of  certiorari,  supersedeas,  quo  war- 
ranto, mandamus,  habeas  corpus,  and  balls  In 
actions  M  delicto."    Id.  |  792. 

The  l^Islatnre  bad  passed  an  act  directing 
tbe  Justice  of  an  Inferior  court  of  a  county  to 
levy  an  extra  tax  to  pay  tbe  expense  of  build- 
ing a  courthouse,  etc.  Tbe  commtssloners  ap- 
pointed to  carry  oat  tbe  building,  etc.,  applied 
to  the  county  court  to  raise  a  tax  for  tbe  amount 
of  tbe  expenses  Incurred,  duly  and  properly 
certified,  which  ths  Justice  of  tbat  court  refused 
to  do.  Tbe  supreme  court,  affirming  the  Judg- 
ment of  the  superior  court  granting  a  man- 
damus to  compel  tbe  Justices  of  the  Interior 
court  to  do  as  directed  by  the  act,  said:  "A 
superior  court  will  not  undertake  to  regalate 
and  control  a  discretion  In  tbe  inferior  Judlcsp 
tory  wbldi  la  not  and  cannot  be  governed  by 
any  fixed  principles  or  rule."  But  where  the 
act  to  be  done  Is  certain  and  fixed  maodamus 
win  He  to  compel  Ita  performance.  Hanon 
HcCall,  S  Ga.  622. 
Idaho. 

"The  supreme  court  ahaill  bsve  Jurisdiction 
to  review,  upon  appeal,  any  decision"  of  the  dis- 
trict conris,  or  the  Judges  thereof.  Tbe  su- 
preme court  shall  aim  have  original  Jurisdiction 
to  Issue  writs  ot  mandamua  certiorari,  prohibi- 
tion, and  habeas  corpus,  and  ail  write  neces- 
sary or  proper  to  tbe  complete  exercise  ot  Ita 
appellate  JurlsdlcUon."  Idaho  Const.  1880,  art 
5,  {  9. 

"The  district  eonrt  shall  have  orlgtoal  Juris- 
diction in  ail  cases,  both  at  law  aud  in  equity, 
and  such  appellate  Jurisdiction  as  may  be  con- 
ferred by  law."    id.  {  20. 

Tbe  provlrims  of  the  Revised  Statutes  are 
Identical  with  the  Code  of  Civil  Procedure  of 
Califoraia,  under  which  it  was  held  that  the 
writ  there  provided  is  the  common-law  writ, 
and  that  It  extends  only  to  inferior  tribunals 
acting  Judicially.  Uaurer  v.  Hitcbell,  53  Cal. 
291 :  CaroroD  v.  Kenfleld.  S7  Cal.  660 ;  People 
V.  San  Francisco  CItj  4  County  Election  Comrs. 
64  Cal.  404. 

Tbe  above  cited  eass 
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cause  tlie  writ  of  mandamus  may  not  orig- 
inally have  been  intended  for  such  me,  we 
oughtto  follow  the  Constitution, rather  than 
the  text  wntera,  or  enren  cases  which  have 
been  decided  us,  and  in  which  this  view 
of  the  matter  was  not  considered.  In  deal- 
ing with  the  subject  of  the  exercise  of  its 
supervisory  jurisdiction,  and  of  the  manner 
of  its  exercisCi  this  court  said  in  State  ex 
rel.  Saizan  v.  8t,  Landry  Diat.  Judge,  48  La. 
Ann.  1501,  21  So.  94:  "In  tlie  exercise  of 
its  supnviaoiy  juriadictiiHi,  the  Biqireme 
court  »  not  rigidly  tied  down  to  form. 
When  the  facts  of  a  given  case,  being  recited, 
present  a  case  for  r^ief  under  its  sup^nris- 
ory  jurisdiction,  and  the  prayer  is  for  such 
orders  and  decrees  as  those  facts  will  justify, 
and  for  general  relief,  tiie  supreme  court 
will  not  remit  the  relator  to  new,  expensive, 
unnecessary,  and  sometimes  fruitless  reme- 


dies,  simply  by  reason  of  a  mistake  in  th« 
writ  asked  for."  In  the  instant  case  there- 
was  absolutely  no  other  rranedy  to  which- 
the  relator  could  have  bem  remitted,  as  th» 
matter  was  brought  to  t^e  attention  of  the 
court  so  late  that  when  it  was  able  to  take 
action  the  moment  for  the  contemplated  sale- 
had  arrived.  It  is  not  necessary  that  we 
should  make  any  radical  departure  from  es- 
tablished jurisprudence  for  the  purposes  of 
the  question  now  under  consideration.  li 
is  well  settled  that  when  an  injunction  is- 
dissolved  on  bond,  and  the  plaintiff  is  re- 
fused an  appeal  from  the  order  granting  the 
dissolution,  a  mandamus  will  lie  to  compel 
the  granting  of  the  appeal,  provided  this- 
court  reaches  the  conclusion  that  such  dis- 
solution may  work  an  irreparable  injury. 
In  order  to  reach  this  conclusion,  however,, 
it  is  necessary  to  review  and  reverse  conclu- 


67  Cal.  550,  held  tbat  the  legislature  bad  no 
power  to  enlarge  the  power  of  the  sapreme  court 
to  Isme  tbe  wilt  of  pnAibitlen,  so  as  to  sztsnd 
the  exercise  of  ministerial  fonctloaa. 
Illinois. 

"The  sapreme  court  .  ,  .  sball  have  orfg. 
tnal  Jurisdiction  In  all  cases  relating  to  tbe 
revenue,  in  mandamus  and  habeas  corpus,  and 
appellate  Jorisdletiou  In  all  other  eaaea"  III. 
Const,  art.  6,  |  2. 

"The  circuit  courts  shall  have  original  Juris- 
diction of  aU  causes  in  law  and  equity,  and  such 
appellate  Jurisdiction  as  Is  or  may  be  provided 
hj  law."    Id.  I  12. 

"After  tbe  jear  of  our  Lord  one  thousand 
eight  hundred  and  seventy-four.  Inferior  ap- 
pellate courts  of  imltorm  organization  and  Ju- 
rlfldictlon  may  be  created  In  districts  formed 
for  that  purpose  to  wblch  suCh  appeals  and 
writs  of  error  as  the  general  assembly  may  pro- 
Tide  may  be  prosecuted  from  circuit  and  other 
courts.  .  .  .  Sucb  appellate  courts  lAall  be 
held  by  such  number  of  Judges  of  the  clrcalt 
courts,  and  at  such  times  and  places,  and  In 
sucb  manner,  as  may  be  provided  by  law."  Id. 
i  11. 

"The  supreme  court  sball  be  vested  with 
all  power  and  authority  necessary  to  carry  Into 
complete  execution  all  Its  Judgments,  decreea 
and  determinations  In  all  matters  within  Us 
Jurisdiction  according  to  tbe  rules  and  principles 
oi  tbe  common  law  and  of  tbe  laws  of  this 
state."  1  111.  Anno.  Stat.  <8tarr  *  C.)  2d 
•d.  cbap.  87,  1  9. 

"It  may  Issue  writs  of  mandamua  habeas 
corpus,  CMtlorarl,  error,  and  Bupersedeas,  and 
all  other  writs  not  prohibited  by  law,  which 
msT  be  necessary  to  enforce  tbe  due  administra- 
tion of  Justice  tn  all  matters  within  Its  Juris- 
diction."   Id.  1  20. 

"Tbe  said  appellate  courts  shall  be  vested 
with  all  power  and  authority  necessary  to  carry 
Into  complete  execution  all  their  Judgmenta  de- 
crees, and  determinations  in  all  matters  within 
their  Jurisdiction  according  to  tbe  rules  and 
principles  of  the  commui  law  and  of  the  law 
of  this  state."    Id.  1  10. 

"Tbe  said  appellate  courts  respectively  may 
Issue  the  writ  of  mandamus  to  cause  a  proper 
record  to  be  duly  certified  or  made  and  certified, 
or  to  cause  any  other  act  to  be  done  which  may 
be  necessary  to  uiforce  tbe  due  administration 
of  Justice  in  all  matters,  sutta  or  proceedings 
wblch  could  or  migbt  by  appeal  or  writ  of  er- 
ror, o*  In  any  other  lawful  manner,  be  brought 
irithin  tbeir  respective  Jurisdictions.  .  .  . 
And  the  said  appellate  courts  reapecUvely  may 
also  Issue  writs  of  certiorari,  error,  sopersedess, 
SI  L.R.  A. 


and  all  other  writs  not  prohibited  by  law,  whlcb- 
may  be  necessary  to  enforce  tbe  due  administra- 
tion of  Jaatlce  In  all  matters  within  their  ]u> 
risdictlon.**   Id.  t  31. 

"The  several  circuit  courts  In  this  state,  and 
tbe  superior  conrt  of  Cook  county,  may  make 
and  award  such  Judgments,  decrees,  order%. 
and  Injunctions,  snd  Aall  Issue  all  such  writs 
snd  process  ss  may  be  necessary  or  proper  to- 
carry  Into  effect  tbe  powers  granted  to  them." 
Id.  1  66. 

Tbe  sapreme  court  has  no  power  of  super- 
Intending  control,  and  no  original  Jurisdiction 
except  bt  cases  relating  to  the  revenne  in  man- 
damus and  habeas  corpna 

As  there  Is  no  omstltutlonal  or  statutory 
grant  of  the  power  under  consideration,  and  the 
common  law,  except  where  changed  by  statute, 
being  In  force.  It  follows  that  the  circuit  court, 
as  the  highest  court  of  original  Jurisdiction, 
possesses  tbe  same  power  of  "general  supertn- 
teodency"  over  Inferior  tribunals  as  tbe  court 
of  King's  bench.  This  power  has  been  exer- 
cised by  that  court,  and  its  exercise  affirmed 
or  corrected  by  the  supreme  and  appellate  courta 
on  appeal. 

In  one  case  the  defendant  was  counsel  tn- 

an  action  previous  to  his  election  to  the  office 
of  county  Judge.  After  taking  office  he  reHised 
to  certify  tbe  cause  on  account  of  his  disabil- 
ity In  tbe  manner  provided  by  taw,  and  the  dr- 
cult  court  awarded  a  mandamus  to  compel  bin 
to  do  so,  and  Its  action  was  afflrmed  by  the  su- 
preme court.  Graham  T.  People  ««  rcl.  Out- 
ledge,  111  111.  253. 

In  this  state  It  has  been  repeatedly  held, 
and  the  law  Is  well-settled,  tbat  tbe  circuit 
<-ourtB  hare  Jurisdiction  to  award  tbe  common- 
law  writ  of  certiorari  to  all  inferior  tribunal* 
and  Jurisdictions,  where  It  Is  shown,  either 
that  they  have  exceeded  the  limit  of  their  Jn. 
risdictlon,  or  In  cases  where  tb^  have  proceed- 
ed Illegally  and  no  appeal  Is  allowed  and  no- 
other  mode  Is  provided  for  reviewing  their  pro- 
ceedings. Uyslop  V.  Finch,  99  III.  171 ;  Dona- 
hue V.  Will  County,  100  III.  »4;  Gerdes  v. 
Champion,  108  III.  141 ;  Lees  v.  Drainage  Comra. 
DIst.  No.  2,  125  III.  47,  16  N.  B.  015 ;  Smith  v. 
Hudson  Twp.  Hlgbway  Comra.  150  III.  SS5,  3ft- 
N.  E.  967 :  Deltrick  v.  Bishop  Twp.  Highway 
Comrs.  6  111.  App.  70. 

Original  petition  for  writ  of  prohibition,  and- 
also  an  appeal  from  an  ord»r  of  the  appellste 
court  for  the  first  district  dlnalsslsg  ttis  pe* 
tltlon  for  a  like  writ. 

Among  the  writs  employed  as  auxiliaries  of 
tbe  reviewing  power  of  appellate  courts  Is  tbe 
writ  of  prohibition.   The  g^^i^^^^|^that 
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sions  reached  by  the  trial  judge,  who  re- 
fuses the  appeal  upon  the  ground  that  the 
plaintiff  will  suataiD  no  irreparable  injury 
by  8uch  refusal.  When,  therefore,  the  man- 
damus issues,  and  he  is  ordered  to  grant 
the  appeal,  it  may  be  said  that  it  la,  in  ef- 
fect, controlling  nia  judgment,  by  manda- 
mus, in  «  matter  with  respect  to  which  he 
has  exercised  a  discretion  vested  iD  him  by 
law.  The  right  of  appeal  is  in  such  a  case 
not  abaolute,  but  is  granted  or  refused  by  the 
judge  as  he  may  believe  that  the  resultii^ 
injury  will  be  irreparable  or  otherwise.  If, 
upon  the  other  hand,  it  be  true  that  a  liti- 
gant is  entitled  to  an  appeal  from  any  in- 
terlocutory  order  which  may  cause  him  ir- 
reparable injury,  then  it  follows  that  if  the 
defendant  in  injunction  is  refused  order 
to  bond,  and  such  refusal  would  cause  him 
irreparable  injury,  he  is  as  much  entitled  to 


an  appeal  as  is  the  plaintiff,  from  an  order 
dissolving  au  injuncti<»i  which  he  has  ob- 
tained. But  the  appeal  will  do  the  defend- 
ant in  such  a  cane  no  good,  since  the  injunc- 
tion which  indicts  the  injury  is  not  thereby 
suspended;  and,  if  he  can  obtain  no  other 
remedy,  he  must  do  without,  although  his 
opponent  in  the  case  would  have  a  complete 
and  adequate  remedy  if  similarly  threatened. 

A  further  question  which  is  entitled  to 
consideration  is  this :  The  Code  of  Practice 
provides  a  remedy  by  appeal  for  a  case  of 
threatened  irreparable  injury,  and  it  has 
been  left  to  the  courts  to  determine  when  an 
injury  may  be  irreparable;  this  court  having 
had  occasion,  not  unfrequently,  to  differ 
with  the  lower  courts  upon  that  subject. 
In  White  v.  Casenave,  14  La.  Ann.  57,  it  waft 
held  that  the  question  must  be  determined 
"by  the  facta  and  circumstances  of  each 


an  appeal  mast  be  pendlnc  before  the  aDzlIlar; 
JnrlBdletion  of  the  apellate  tilbima]  can  be  In- 
voked. 

The  Constitution  !s  a  Ilmltstlon  upon  the 
powers  of  the  legislature,  but  It  Is  regarded  as 
a  grant  of  power  to  the'  executive  and  Jadlclal 
departments  of  the  government.  However,  the 
ezecatlve  and  Jadtclar;  can  only  exercise  aneb 
powers  as  are  granted  by  tbe  Constitution. 
(Field  T.  People  ex  rel.  McCleroand.  3  111.  79.) 
Tbe  Constitution  onljr  specifies  three  esses  In 
wbieb  this  court  can  exercise  original  Jnrfsdle- 
tlon.  and  tbe  Issuance  ot  writs  of  prohibition  Is 
not  one  of  tbem.  Original  Jurisdiction  being 
thus  conferred  upon,  tbe  supreme  conrt  In  cer- 
tain specified  cases,  it  cannot  exercise  original 
JnrlBdlction  In  cases  not  specified.  In  all  other 
cases  than  those  named  Its  Jurisdiction  Is  ap- 
pellste  only. 

Tbe  relator  filed  a  petition,  and  stated  that  on 
a  bill  filed  against  him  In  the  circuit  court  the 
court  bad  made  an  order  directing  him  to  pay 
alimony  and  solicitor's  fees :  afterwards  made 
like  additional  orders;  sgsln,  more  orders  on 
appeals  from  those  orders.  The  petitioner  ap- 
pealed. The  petition  averred  that  the  Judge, 
respondent,  announced  In  conrt  that  he  would 
continue  each  week  to  enter  orders  for  alimony, 
and  order  tbe  payment  of  solicitor's  fees,  and 
the  petition  alleged  tbat  tbe  eonrt  exceeded  Its 
Jnrlsdictlon  in  entering  some  of  the  orders. 
Tb«  original -petition  filed  In  the  supreme  court 
asked  for  leave  to  flJe  a  petition  for  a  writ  of 
prohibition  against  tbe  circuit  court  and  the 
Jodga  (naming  htm),  and  for  a  rule  tbat  they 
shoald  show  cause  why  It  shoold  not  be  Issued, 
prohibiting  them  from  enforcing  the  last  two 
orders.  Tbe  court  said:  "A  writ  of  prohibi- 
tion is  an  extraordinary  writ  issued  by  a  super- 
ior court  to  an  Inferior  court  to  prevent  the 
latter  from  exceeding  Its  Jurisdiction."  It  oper- 
ates on  tbe  court,  snd  not  on  the  parties.  "It 
Is  never  resorted  to  when  there  Is  snother  ade- 
quate remedy,  nor  can  It  be  used  to  correct  mere 
Irngularltles  or  to  perform  tbe  functions  of  an 
appeal  or  writ  of  error.  .  .  .  The  Coostl- 
tntlon  only  specifies  three  eases  In  which  this 
court  can  exercise  original  Jurisdiction,  and 
the  issuance  wt  writs  of  prohibition  Is  not  one 
of  them.  ...  A  prohibition  ts  an  original 
Nncdlal  writ  as  old  ss  tbe  comm<Ht  law  It- 
self. .  .  .  Such  [appellate]  tribunals  bsve 
a  species  of  Jurisdiction  which  may  be  called 
auxiliary  Jurisdiction.  This  aaxlllsry  Jurisdic- 
tion Is  an  incident  of  tbe  power  to  review  Judg- 
amts  and  decrees  pronounced  by  courts  of 
original  Jnrlsdictlon,  and  Is  necessary  to  enable 
the  reviewing  conrt  to  maintain  Its  ladepend- 
SIL.  B.  A. 


ence  and  administer  Justice."  People  em  r»L 
Rsrie  V.  Cook  County  Circuit  Ct  16S  lU.  201,. 
48  N.  E.  717. 

The  supreme  court  has  no  power  under  the 
ConstltntloD  to  Issue  a  writ  of  prohibition  ex- 
cept in  aid  of  its  acquired  appellate  Jurisdiction. 
People  em  rel.  Graver  v.  Cook  County  Clreolt  Ct. 
17B  III.  272,  50  H.  B.  928.  ' 
Indiana. 

"The  Judicial  power  of  the  state  shall  be  vest- 
ed in  a  supreme  court,  In  circuit  courts,  and  In 
such  other  courts  as  the  genemi  assembly  mi^ 
establish."   Ind.  Const.  18B1.  art.  7.  1  1. 

"The  supreme  court  shall  have  Jurisdiction 
coexteuslve  with  the  limits  of  the  state.  In  ap- 
peals and  writs  of  error,  under  such  regula- 
tions snd  restrictions  as  may  be  prescribed  by 
law.  It  shall  also  bave  such  original  Jurisdic- 
tion as  the  general  aMembly  may  confer."  Id. 
I  i. 

"Tbe  circuit  courts  shall  each  consist  of  <me 
Judge,  and  shall  have  such  civil  and  crimlnaJ 
JurlsdletloD  as  may  be  prescribed  by  law."  Id. 
I  8. 

"The  supreme  court  shall  consist  of  five 
Judges,  and  three  of  wbom  shall  form  a  quorum, 
and  shall  have  Jurisdiction  la  appeals  coextens- 
ive with  tbe  state."  1  Ind.  Stat  1896.  Homer's 
Anno.  ed.  chap.  8,  I  1292. 

"Said  [dreult]  court  Aall  have  original  ex- 
clusive Jurisdictltm  In  all  cases  at  law  aibd  In 
equity  wbatsoever,  and  In  criminal  cases  and 
actions  for  divorce,  except  where  exclusive  or 
concurrent  Jurisdiction  is  or  msy  be  conferred 
by  law  upon  Justices  of  tbe  peace.  .  .  .  Vro- 
vided,  however,  tbat  In  coontles  in  wMch  criminal 
or  superior  courts  exist  or  may  be  organized 
nothing  In  this  section  shall  be  construed  to  de- 
prive such  courts  of  the  Jurisdiction  conferred 
upon  them  by  Isw.  And  It  shall  have  sucb  apvnl- 
late  Jurisdiction  as  may  be  conferred  by  iaw; 
aud  It  shall  have  Jurisdiction  of  alt  other  causes, 
matters,  and  proceedings  where  exclusive  Jnrls- 
dictlon thereof  Is  not  conferred  by  law  upon 
some  other  court,  board,  or  officer."  Id. 
t  1314. 

A  superior  court  Is  established  In  every  coun- 
ty bavlug,  according  to  tbe  United  States  census 
of  1870.  a  population  not  less  than  40,000, 
which  shall  consist  of  three  Judges. 

Tbe  original  act  was  passed  Pebmaiy  IS. 
1871.  By  act  of  Uarch  5,  1877,  a  fourth  Judge 
was  added.  It  Is  stated  In  tbls  act,  ISTS,  p. 
120,  In  force  1879,  that  tbe  Intent  of  It  Is  to 
sbollsh  the  fourth  Judge  provided  by  tbe  act 
of  Haidi  5.  1877.    Id.  |  1842. 

"Said  court  within  and  tor  .  .  /T"  equntleJ  _ 
In  whld  It  may  be  otgafilgitaeMl^lNlnMidMtlv: 
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eaae,"  and  for  the  purposes  of  the  case  before 
it  the  court  said:  'The  article  566  of  the 
Code  of  Practice  allows  an  appeal  where  an 
order  may  work  an  irreparable  injury,  and 
it  appears  to  m  that  an  order  which  neces- 
sarily compels  a  party,  in  order  to  protect 
his  rights,  to  institute  another  suit  for  the 
same  cause  of  action,  is  covered  by  this  arti- 
cle." See  also  Ultringham  t.  Clarke,  49 
1^.  Ann.  340,  21  So.  547:  De  La  Oroiss  v. 
Villere,  11  La.  Ann.  3S.  From  Hiis  point  of 
view,  it'  may  well  be  said  that  where  affairs 
of  ^eat  public  magnitude  and  interest, 
which  are  being  acted  upon  by  the  constitu- 
ed  governmental  authority  of  &  large  cit^, 
are  tied  up  at  the  instance  of  a  single  citi- 
zen, or  two  citizens.  clatmiDg  to  act  in  the 
interest  of  the  public  at  large,  and  by  vir- 
tue merely  of  tJieir  ownership  of  property 
assessed  at  $2,000,  the  resulting  injury  may 


be  irreparable.  But  even  supposing  that  it 
is  not  absolutely  irreparable,  or  not  irrepar- 
able in  the  sense  in  which  that  word  is  used 
in  the  Code  of  Practice,  but  that  neverthe- 
less it  IE  serious,— that  it  may  turn  out  that 
the  proceeding  is  an  unwarrantable  interfer- 
ence with  public  oflTioers  in  the  discharge  of 
functions  assigned  to  them  by  law,  and  in- 
volving the  exercise  of  legislative  discretion, 
over  which  the  courts  have  no  control, — if  in 
Bucb  a  cose  there  is  no  remedy  by  appeal, 
ought  not  a  remedy  to  be  found  in  the  grant 
of  authority  conferred  upon  this  court,  or 
are  the  operations  of  the  city  government  to 
be  stopped  irremediably  by  any  citizen  who 
may  ainn-  with  the  city  officials  as  to  the 
expedient^  of  an  ordinance,  or  may  make 
more  serious  charges  against  its  action, 
without  Inquiry  into  the  merits  of  such 
charges,  <Hr  as  to  the  reeponBiblUty  of  the  eit- 


Inal  concurrent  Jurisdiction  with  the  circuit 
coart  Id  all  civil  causes  except  slander  and 
except  sucb  causes  of  which  the  court  of  com- 
mon pleas  now  [Febmary  15,  1871]  has  orig- 
inal ezelDsIve  JarlsdIctlMi  and  jurlsdlctltm  cou- 
correot  with  the  clrcnlt  court  In  all  cases  of  ap- 
peal from  Justices  of  the  peace,  boards  of  county 
commissioners,  and  mayors'  or  city  courts ;  and 
all  other  appellate  Jurisdiction  cow  vested  In, 
or  wblch  may  hereafter  be  vested  by  law  In, 
clrcnit  courts."    Id.  {  1851. 

"The  said  court  at  general  or  special  term 
shall  have  power  to  Issue  and  direct  all  proc- 
esses to  courts  of  inferior  Jurisdiction  and  to 
corporations  snd  Individusla  which  shall  be 
necessary  Id  ezercisli^  Its  Jurisdiction,  aud  for 
the  regular  execution  of  the  law."    Id.  f  1S57. 

"The  Judges  of  said  court,  or  either  ol  them, 
have  the  same  power  in  term  or  vacation  to 
grant  restraining  orders,  injunction,  and  writs 
of  ne  exeat,  and  to  Issue  writs  of  habeas 
corpus^  mandate,  and  prohibition."   Id.  I  1858. 

<On  Uarch  6,  1873.  ths  conrt  of  common 
pleas  was  abolished,  and  Its  Jurisdiction  trans- 
ferred to  the  circuit  court.) 

By  Stat.  1891.  p.  39,  In  force  February  28. 
1881,  the  appellate  court  of  Indiana  was  created 
to  be  composed  of  five  Judges,  and  to  have  ex- 
clusive jnrlBdletlon  subject  to  designated  ex- 
ceptions of  appeals  from  the  circuit,  superior, 
and  criminal  courts,  and  In  all  cases  where 
there  Is  Jurisdiction  the  decisions  of  the  appei* 
late  court  shall  be  final.    Id.  %  eM2a. 

In  Jared  v.  UUt,  1  Blaclcf.  155,  the  following 
Is  in  the  minutes  of  die  decirion:  "When  the 
Judgment  of  the  circuit  court  Is  reversed,  and 
the  proceedings  up  to  a  certain  point  are  set 
aside  at  the  costs  of  the  defendant  In  error,  and 
the  cause  Is  remanded  for  further  proceedings, 
If  the  circuit  court  refuse  to  render  a  Judgment 
for  the  costs  aecordtnt  to  the  mandate,  this 
court  will  grant  a  rule  to  show  eaoss  why  a 
mandamus  afaouid  not  tssoe." 

"The  issuing  of  this  rule  to  show  cause  Is 
under  the  appellate  powers  of  the  court,  it  hav- 
ing no  original  Jarisdietlon  In  the  ease.  Const, 
art.  5,  I  2.  The  rule  Is  that  a  court  of  appeals 
as  such  may  award  a  maodamns  whenever  It  la 
an  exercise  of  appellate  JurisdIetlMi,  or  neces- 
sary to  enable  It  to  exercise  appellate  Juriadlc- 
tlon.  Blarbury  v.  Hsdison,  1  Craneh,  ITS,  2 
L.  ed.  72:  .  .  .  United  States  v.  Peters,  6 
Cranch,  IIB,  8  L.  ed.  63 :  .  .  .  Livingston 
T.  Dot^eDOls,  7  Cranch,  577,  8  L.  ed.  444 ; 
.  .  .  Uartln  v.  Hunter,  1  Wheat.  804.  4  L. 
•d.  97 ;    .    .   .   1  Kent,  Com.  801."    Id.  note. 

The  complainant  filed  bis  complaint  In  ths 
circuit  conrt  for  a  writ  of  prohibition  somnandp 
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log  the  commissioners  not  to  enter  on  their  or- 
der book  an  order  establlsblog  tbe  boundary 
of  a  new  county.  The  circuit  court  awarded 
tbe  writ,  and  on  appeal  the  supreme  court  re- 
versed that  Judgment,  holdinx  that  while  tbe 
statute  allows  the  writ  It  falls  to  point  oat  ths 
causes  for  which  It  may  hare  been  allowed. 
Hence,  for  these  causes  we  must  look  to  the  com- 
mon law.  .  .  .  Under  oar  system  of  pro- 
cedure It  can  only  be  uiied  for  one  cause,  name- 
ly, to  command  the  parties  to  a  suit  In  an  In- 
ferior court  to  cease  the  prosecution  thereof 
upon. a  suggestion  that  the  cause  original,  or 
some  collateral  matter  arising  therein,  does  not 
belong  to  that  Jurladlctlon,  but  to  the  cognis- 
ance of  some  other  court.  Jasper  County  Comrs. 
V.  Spltler.  18  Ind.  235,  citing  Perkins.  Pr.  464. 

In  Haggard  v.  Hawkins,  14  Ind.  299,  the 
court,  in  alBrmlng  the  case,  said :  "All  the  ob- 
jections urged  against  tbe  act  in  this  case,  or 
nearly  all,  were  presented  and  held  Invalid  In 
Jasper  County  Comra  v,  Spltler,  13  Ind.  235." 

The  petitioners  apiriled  to  tbe  board  of  com- 
missioners for  a  change  of  the  boundary  line  be- 
tween two  countlea  Tbe  commissioners  dis- 
missed tlie  petition, — that  Is  refused  to  order 
It  filed.  The  petitioners  desired  to  appeal,  but 
the  commissioners  refused  to  permit  any  eatrf 
to  be  made  of  record  of  their  proceedings  and 
final  order,  so  that  a  transcript  could  be  ob- 
tained for  the  purposes  of  the  appeal.  The  pe- 
titioner applied  to  the  circuit  court  for  a  man- 
date to  tbe  oommissloners  to  permit  such  entrr. 
Tbe  court  ordered  the  mandate,  and  this  was  an 
appeal  from  the  Judgment  which  was  affirmed 
In  tbe  supreme  court.  Warren  County  Comrs. 
V.  State  e»  rel.  Ennia  15  Ind.  250. 

Tbe  supreme  court  has  no  Jurisdiction  to 
award  s  writ  of  mandate  where  the  writ  Is  not 
necessary  to  the  proper  discbarge  of  the  duties 
of  said  court  as  an  apellate  courL  Stat*  m 
ret.  Powell  V.  Blddle,  36  Ind.  188. 

In  State  em  rel.  Reynolds  v.  Tippecanoe  Coun- 
ty Comra  45  Ind.  501,  the  court,  after  describ- 
ing the  writ  of  mandamus  ss  issued  by  the 
King's  bench,  said  further:  "In  this  state  ths 
authority  to  issue  tbe  writ  does  not  exist  as 
a  prerogative  power,  but  Is  conferred  upon  tb« 
courts  by  tbe  power  and  according  to  the  pleas- 
ure of  the  legislature.  By  statute  the  power  Is 
conferred  upon  this  court,  to  Issue  the  writ  only 
when  necessary  for  tbe  exercise  of  Its  func- 
tions and  powers.  2  Oavin  &  Herd  (Ind.) 
Stat.  820.  S  788.  .  .  .  The  authority  to  the 
circuit  court  to  Issue  the  writ  Is  general,  and 
It  may  be  awarded  to  any  inferior  tribunal,  cor- 
poration, board,  or  person  tg^compel  the  per> 
formanc.  oC  sn  @c)^5gT^'»' 
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izeni  hy  whom  they  are  made?  Aa  has  al- 
ready 1>eeD  stated,  this  court  hai  frequently 
held  that  a  mandamus  will  Ue  to  oompel  the 
^ntin^  of  blu  appeal  from  an  order  ussolv- 
mg  an  injunction  on  bcmd,  and  that  in  such 
eases  it  will  look  into  the  question  of  irre- 
parshle  injury,  and  review  the  conclualoBS 
of  tlte  lower  court  thereon.  White  t.  Caee- 
now,  14  La.  Ann.  57 ;  BUite  ea  rel.  Dardenne 
T.  Ibei-vtlle  Di9t.  Judge,  28  La.  Ann.  889; 
Beebe  V.  Quinault,  29  La.  Ann.  795.  In 
Biate  w  rel.  Violttt  t.  £tfi|r.  46  La.  Ann.  78, 
U  So.  423,  where  the  question  Tras  present- 
ed, it  was  said:  "Hie  fact  stated  1^  the 
judge  in  his  answer^  that  an  order  diasolv- 
ing  an  injunction  on  bond  is  granted  by  a 
district  judge  in  the  eocercise  of  a  judicial 
discretion  expressly  eonferred  upon  him  by 
law,  does  not  withdraw  that  order  alM^ute- 
ly  from  being  made  ths  subject  of  review  by 


this  court  .  .  .  [The]  plaintiff  has  tb« 
teg;al  right  to  apply  for  a  suspessive  appeal 
frtrni  the  order,  .  .  .  [and]  on  such  an 
inquiry  this  eoart  has  necesaarily  to  deter- 
mine whether  the  judge's  discretion,  which 
only  extends,  legally,  to  cases  wherein  the 
dissolution  of  the  injunction  would  not 
work  irrmarable  injury  to  the  plaintifT,  has 
been  legally  applied  or  not.  If  we  find  it 
has  not,  we  grant  relief;  otherwise,  relator 
takes  nothing  by  his  application  to  us.  Aa 
has  been  said  senral  times  by  this  court, 
each  ease  must  stwid  w  fall  upon  its  own 
special  facts  and  circumstances."  In  Siate 
ex  rel.  Lehman  v.  King,  46  La.  Ann.  163,  16 
So.  283.  it  is  said  In  the  syllabus:  "The 
powers  of  the  supreme  court,  under  article 
90  of  the  Constitution,  are  not  ocmflned  to 
writs  of  oertiorari,  prohibition,  mandamus, 
and  quo  warranto,  but  extend  to  other  renie- 


enjolna,  or  a  duty  resnlttaff  from  an  office,  tnut. 
or  atatioD." 

Whwa  an  aittoner  has  been  Impn^rly  saa- 
peoded  or  diabarred,  the  Jodgment  la  a  nnllltj, 
and  the  writ  of  nuudate  Is  a  proper  remedy 
to  restore  him  to  hia  rlghta;  Walla  v.  Palmer, 
M  Ind.  493. 

A  criminal  esse  was  tried  by  a  Jnrr  btfois  a 
Jnstlce  of  the  peaes,  and  a  Terdtct  rendered 
flndlDg  the  defendants  ^llty.  On  a  motion  of 
tbe  defendants  the  Jaatlce  granted  a  new  trial. 
n»  relator  applied  tm  a  writ  of  mandate  to 
eonpel  the  Jnstles  to  SBter  Jndfment  on  the  Tcr^ 
diet  of  tbe  jury,  and  an  sltematln  writ  issued. 
It  would  seem,  althousb  it  la  not  vtated,  that 
thft  return  was  demurred  to  and  the  demurrer 
sustained,  aa  tbe  Jadgment  In  the  supreme  court 
la  a  Judgment  reversed  with  Inatmcttona  to  over- 
rule  the  demurrer  to  appellant's  return  on  the 
tcronnd  that  the  verdict  was  null,  and  tbe  Jus- 
tice could  not  be  compelled  to  enter  Jndgmoit 
00  It.  Moore  t.  State  em  reL  Clegg,  72  Ind. 
SS6. 

Where  an  Impeiatlve  duty  la  enjoined  by  law 
upon  an  Inferior  trlbnoal  a  mandanoa  will  Ue 
to  compel  Ita  performanea.  State  m  reU  Win- 
terburg  t.  Demaree,  80  Ind.  519. 

Where  In  apt  time  one  takes  the  proper  ateps 
required  bj  statute  to  appeal  from  tbe  Judg- 
ment of  a  Justice  of  tbe  peace  against  bim  In 
s  criminal  case,  tf  tbe  Jnstlce  fail  to  send  up 
to  tbe  appellate  court  the  transcript,  etc.,  nn- 
tli  after  the  time  limited,  be  may  be  compelled 
to  do  ao  by  mandate.  State  em  reL  Jtcobj  t. 
Creaslnger,  88  Ind.  499. 

A  Jastfce  of  the  peaes  bad  dlamlaaed  a  snlt 
agalnat  the  relator,  bat  refused  to  enter  Jndg^ 
Bent  In  favor  of  relator  for  coata  upon  demand 
that  be  do  so.  Tbe  circuit  court  sustained  a 
demurrer  to  the  complaint  for  a  mandamus. 
Tbla  waa  reversed  by  the  suprane  court,  and 
tbe  circuit  court  was  directed  to  overrule  tbe 
deimrrer.  State  em  rel.  Hamilton  v.  Engle,  127 
Ind.  457,  26  N.  E.  1077. 

In  State  es  rel.  Oodfroy  v.  Hlaml  Connty 
Comra.  68  Ind.  497,  the  court  aald :  "Tbe  bear- 
ing of  tbe  proofs  and  determination  of  the  Tight 
of  a  party  to  have  taxes  paid  by  him  refunded 
Is  a  Judicial,  rather  than  a  ministerial,  act,  and 
hence  not  a  proper  subject  to  be  controlled  by 
a  mandate  from  a  superior  court." 
Kansas. 

"The  supreme  court  shall  have  original  Ju- 
risdiction In  proceedings  In  qao  warranto,  man- 
damua  and  habeas  corpna :  and  audi  appellate 
Jnrladletlcm  as  may  be  provided  by  law."  Kan. 
Conat.  18B9,  art  8.  |  8. 

"mie  district  courts  diall  haw  sneb  Jnrlsdlo- 
UL.R.  A. 


tlon  In  their  respective  dlatrlcta  as  nay  be  pro* 
vlded  by  law."    Id.  |  6. 

*mie  aopreme  court  may,  by  apeclaJ  mandate 
or  other  proper  mode,  require  the  district  court, 
or  any  other  court  or  tribunal  of  the  county 
where  any  action  or  proceeding  shall  have  orig- 
inated, to  carry  tbe  Judgment  or  decree  of 
the  supreme  court  Into  execution.  Kan.  Oen. 
Stat  1800,  p.  400.  chap.  27.  |  1888. 

Two  courts  of  appeals  (northern  and  southern 
departments)  have  original  Jurisdiction  same  as 
the  supreme  court  In  quo  warranto,  mandamus, 
and  taabeea  corpus.   Id.  |  1864,  p.  407. 

The  dlatrlct  court  "abal)  be  a  court  of  record, 
and  Aall  have  general  original  Jurisdiction  of 
all  mattera  both  civil  and  criminal  [In  each 
county]  (not  otherwise  provided  by  law). 
.  .  .  and  shall  have  a  general  aupervltfon 
and  control  of  all  such  Inferior  courts  and  tri- 
bunals to  prevent  and  correct  errors  and 
abuses"    Id.  chap.  28.  art.  1,  I  1879,  p.  410. 

A  case  was  brought  Into  the  supreme  conrt 
by  writ  of  error.  The  whole  record  being 
brought  up  and  the -Judgment  of  the  aapreme 
court,  goliv  to  the  whole  merlta  of  tbe  eaae, 
waa  rendered  upon  tbe  flodlngs  of  fact  speelfl* 
cally  stated  by  the  district  court.  Thereupon 
a  mandate  was  sent  to  the  court  below  directing 
it  to  render  the  Judgment  It  should  have  ren- 
dered on  the  facts  found  in  the  caae.  Tbe  su- 
preme court  beld  that  R  was  tlw  duty  of  tbe 
district  court  to  render  the  Judgment  directed 
by  the  mandate,  and  Issued  a  peremptory  writ 
to  the  Judge  of  the  district  court  commanding 
htm  to  do  ao.  DulBtt  T.  Crosier,  80  Kan.  160, 
1  Pac.  60. 

A  Judgment  bad  been  rendered  for  tbe  def*nd- 
ant  in  an  action  In  the  district  court  wL<ch 
the  plaintiff  moved  to  vacate,  and  the  court  In- 
stantly vacated  the  Judgment;  to  which  action 
no  objection  was  taken  by  any  of  the  parties. 
The  action  being  pending  thereafter  In  tbe  dis- 
trict court,  It  waa  removed  to  the  superior  court 
under  tbe  statute.  The  latter  court  declined 
to  entertain  Jurisdiction  tor  the  reason  that 
tbe  Judgment  waa  a  final  determination  ctf 
tbe  rtg^ts  of  the  parties.  The  supreme  court 
took  a  different  view,  and  granted  e  peremptory 
mandamus  to  require  the  Judge  of  tbe  superior 
court  to  try  tbe  caae.  State  em  rel.  Uorrls  v. 
Webb,  84  Kan.  710,  9  Pac.  770.  As  tbe  control 
exercised  In  tbe  first  case  was  to  complete  the 
revisory  action  ot  the  supreme  court,  and  In 
the  second  to  compel  tbe  Inferior  tribunal  to 
exercise  Its  Jurisdiction  so  that  Its  action  might 
be  reviewed  by  the  aapreme  court.  It  may  be 
aald  that  In  both  of  tbe  foregoing  the  power  was 
axerelaed  by  tbe  aapreme  eoart  as  irffl,.^LJdd|, 
Digiiized  by  VjOOy  V\ 
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dial  iiritB.*  And  in  the  body  of  tbe  opinion 
we  find  the  following:  "We  think  the  righU 
of  all  pertieB  are  fajrly  guarded  and  protect* 
ed  in  this  state,  under  the  discretionary  pow- 
ers  of  the  district  judges  over  such  ques- 
tions, supplemented  as  they  are  by  the  su- 
pervisorj'  control  over  inferior  tribunals 
which  haa  been  given  to  this  court."  In 
Slate  ea  rel.  Capitol  City  Oil  Milla  Co.  v. 
Monroe,  50  La.  Ann.  266.  23  So.  83S,  this 
Court  said:  "The  whole  iHue  before  us  on 
this  application  is  whether  or  not  the  con- 
idusions  of  the  district  judge  that  the  act 
prohibited  by  the  injunction  which  issued  in 
this  case  was  not  of  a  character  to  work  an 
irreparable  injury  to  the  plaintiff,  at  whose 
instauce  it  was  issued,  and  therefore  was 
subject  to  be  dissolved  on  bond,  were  well 
founded  or  not.  If  tiiey  were,  then  his  ac- 
tion in  ordra-ing  tiie  btmding  of  the  injunc- 


tion, and  In  refuafi^  to  grant  a.  suspensive 
appeal  therefrom,  must  stand,  as  against  re- 
lator's application."  And  in  State  ea  rcl. 
Moyse  Broa.  v.  GvUm,  50  La.  Ann.  492,  23 
So.  014,  where  the  district  court  had  issued 
a  mandamus  directing  a  justice  of  the  peace 
to  enjoin  the  consummation  of  a  sale  under 
execution,  it  was  held  that  the  proceeding 
was  regular,  and  would  not  be  interfered 
with.  In  Btate  em  rel.  Murray  v.  Lazarua, 
86  La.  Ann.  678  (being  an  appUoation  for  « 
mandamus  to  ooi)^>eI  a  district  court  to 
grant  an  injunction),  the  judge  a  quo  for 
answer  and  for  cause  why  the  writ  should 
not  issue,  said:  "That  he  h&e  declined  the 
relief  asked,  after  hearing  the  parties  on  a 
rule  niaij  that  there  is  no  suggestion  in  the 
peUtion  that  any  process  or  writ  has  been 
applied  for  or  issued  by  the  defendants  for 
the  execution  of  the  judgment,  nor  that  they 


of  Its  appellate  Jurladlctlcm  as  \tj  vlrtua  of  Its 
original  Jurisdiction  to  Issue  mandamos. 

On  a  trial  In.  tbe  district  court  the  language 
and  conduct  of  an  attomer  la  preaeDtlag  an  ap- 
plIeatloD  to  tbe  court  were  such  that  tbe  court 
adjudged  him  guilty  of  contempt.  Imposed  on 
blm  a  floe  and  Imprisonment ;  and  farther,  that 
until  be  was  purged  of  his  contempt  he  was  de- 
nied the  right  to  appear  In  tbat  court.  He  took 
an  appeal  trom  the  Judgment  of  contempt,  and 
obtained  from  one  of  the  Justices  of  this  court 
a  star  of  proceedtDgs  pending  the  appeal.  Tbe 
district  Judge  vas  competlet'.  hj  mandamus  to 
permit  him  to  practise  hla  professloo  In  the 
district  court  nntll  tbe  appeal  was  determined. 
Bird  T.  Ollbert,  40  Kan.  468,  19  Pac.  924. 

Under  tbe  Constltutlra  the  supreme  court  has 
original  Jurisdiction  In  quo  warranto,  man- 
damus, and  haheaa  corpus.  An  action  of  man- 
damus was  commenced  bj  a  railroad  corporation 
against  tbe  board  of  coanty  commissioners  to 
compel  the  Issue  by  defendants  to  plaintiff  of 
eertain  county  booda  In  an  application  by  tbe 
plaintiff  la  such  action  for  a  writ  of  prohibition 
to  restrain  the  county  attorney  end  district 
«ourt,  while  the  action  was  pending  in  the  su- 
preme court,  from  further  proceeding  la  an 
action  pending  In  the  district  court,  iastltuted 
by  the  county  attorney  in  the  name  of  the 
atate  of  Eansas  for  tbe  purpose  of  restralnlag 
and  enjoining  the  county  commlssloaerB  and 
county  clerk  from  tesulag  bonds,  tbe  decision 
<4  tbe  court  was  tbat  while,  with  respect  to 
tbe  original  Jariadletlm  that  might  t>e  exercised 
by  tbe  supreme'  court,  tbe  Intent  of  the  Constl- 
tntion  Is  that  that  court  should  exercise  only 
Just  such  original  Jurisdiction  as  Is  prescribed 
by  the  Constitution,  and  not  any  more  nor  any 
leas ;  and  that  while,  as  neither  prohibition  nor 
Injunction  Is  named  or  mentioned  In  the  Consti- 
tution, such  matters  cannot  rightfully  come 
within  the  original  Jurisdiction  of  tbe  supreme 
court. — ^thla  would  not  prevent  the  supreme 
court  from  exercising  Jurisdiction  with  regard 
to  such  matters  where  they  were  Ineldents  or 
auxiliaries  necessary  for  the  rightful  and  proper 
exercise  of  the  Jurisdiction  actually  conferred 
upon  tbe  supreme  court  by  tbe  Constitution  and 
statntea;  that  tbe  supreme  court  has  Inherent 
power  to  protect  Its  own  JnrfsdlctloD,  process, 
proceedlogs,  orders,  and  Judgments,  and  for 
this  purpose  may,  when  necessary,  prohibit  or 
restrain  the  performance  of  any  act  which  mlgbt 
Interfere  with  tbe  proper  exerdse  of  its  right- 
ful Jurisdiction  In  cases  pendliv  before  It  Chi- 
cago, K.  &  W.  B.  Co.  V.  Chase  Connty  Comra  42 
Kan.  223,  21  Pac.  1071. 

No  mention  Is  made  of  "aaperlntendlng  con- 
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trol"  by  any  of  Its  various  names,  yet  here  la 
an  exblbltlon  of  the  exertion  of  that  extraordin- 
ary power  in  the  highest  sense.  It  Is  an  lllaa- 
tratlon  of  tbat  elasticity  of  the  common  law 
which  its  ^mirers  claim  for  it. 

Where  a  duty  Is  Imposed  upon  the  Judge  of 
a  district  court  by  statute,  and  the  findings  of 
fact  made  by  him  as  required  by  the  statute 
have  been  adjudged  to  be  the  exercise  of  Ju- 
dicial power,  a  mandamus  will  Issue  to  com- 
pel the  parfonnance  after  refusal.  Emporia  t. 
Ltandolph,  96  Kan.  117,  42  Pac.  876. 

Where  an  appellant  offered  a  new  appeal  bond 
in  the  place  of  one  that  was  Insufficient  In 
amount,  whicb  offer  was  refused  by  the  district 
court  and  tbe  appeal  dismissed,  mandamus  was 
awarded  to  compel  tbe  latter  court  to  accept 
the  bond  and  reinstate  the  appeal.  8t.  Louis 
&  3.  F.  B.  Co.  T.  Shinn.  60  Kan.  Ill,  65  Pac 
346. 

Where  the  discretion  of  tbe  probate  conrt  has 
been  abused  in  the  appointment  of  an  admlnla- 
trstor,  mandamus  will  be  Issued  to  compel  It  to 
follow  tbe  statutory  order  of  priority  la  tbe 
making  of  the  appolntmenL  Grimes  v.  Barratt, 
60  Kan.  259,  56  Pac.  472. 
BfMrylKnd. 

"The  Jurlsdictlofl  ot  said  [the]  court  of  ap- 
peals ^all  be  coextensive  with  the  limits  of 
the  state,  and  such  as  now  Is,  or  may  hereafter 
be,  prescribed  by  law."  Ud.  Const,  art.  4,  part 
2.  S  14. 

"The  circuit  courts  .  .  .  are  the  highest 
common-law  courts  of  record  and  original  Juris- 
diction within  this  statsv  and  eadi  has  full 
common-law  powers  and  Jurlsdlctioo  in  all  civil 
and  criminal  cases  within  Its  county  (except 
where  by  law  the  Jurisdiction  has  been  taken 
away,  or  conferred  upon  another  tribunal),  and 
all  tbe  additional  powers  and  Jurisdiction  given 
by  the  Ctmatltutlon  and  by  law."  1  Ud.  Pub. 
Gen.  Lawa  art.  26,  |  36,  p.  446. 

The  court  of  appeals  and  the  chief  Judge 
thereof  has  power  to  grant  writs  of  babeas  cor- 
pus, and  to  exercise  Jurisdiction  In  ail  matters 
relating  thereto,  throughout  the  whole  state. 

Circuit  courts  and  Judges  thereof  In  their  re- 
spective counties,  the  superior  court,  court  of 
common  i^eaa,  circuit  court  ot  Baltimore,  and 
Baltim<H«  city  court,  and  tbe  several  Judges  out 
of  court  and  Judges  of  the  Baltimore  court  ot 
appeals  have  power  to  grant  writs  of  habeas 
corpus,  and  exercise  Jurisdiction  In  all  matters 
pertaining  thereto.   Id.  art.  42,  |  1,  p.  768. 

"AU  appllcatlooB  for  granting  writs  of  man- 
damns  shall  be  made  to  the  circuit  courts  for 
the  several  counties  and  the  superior  court  of 
Baltimore  city,  the  court  ct  common  plus  ot 
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propose  any  aeUoB.  except  the  general  state- 
iDCDt  Uiat  they  tiireatened  to  execute  said 
judgment,  without  indication  when  it  was 
^ooe,  or  that  any  action  was  contemplated, 
«xcept  through  the  court;  that,  if  he  haft 
«rred  in  the  exercise  of  the  discretion  vested 
in  hizn«  his  error  can  be  revised  on  appeal, 
•onljr.**  Chief  Justice  Bermudez,  as  the  or- 
Man  of  the  ooart,  referring  to  the  Code  of 
Practice,  and  disposing  of  the  proposition!! 
presented  by  the  return  of  the  respondent 
judge,  dealt  with  the  subject  as  follows: 
'"We  find  it  distinctly  stated  that  the  object 
of  the  writ  of  mandamus  is  to  prevent  a  de- 
nial of  justice;  that  the  writ  should  there- 
fore be  issued  where  the  law  has  assigned  no 
relief  by  the  ordinary  means,  and  where  jus- 
tice and  reason  require  t^at  some  mode 
should  exist  of  redressing  a  wrong  or  an 
Abase  of  any  miture  whatever.   It  arises, 

Saltlmoro  dty,  or  the  Baltimore  dtjr  court,  or 
■to  the  Judges  of  said  courts  respectively."  2 
Vd.  Vub.  tien.  Laws,  art.  60.  {  1.  p.  066. 

A  religious  corporatl<»t  had  endeavored  to 
«nd  was  succeeding  In  removing  the  clergyman, 
who  had  been  duly  appointed  as  pastor  of  tbe 
•oclety.  He  applied  for  a  writ  of  mandamus  to 
•compel  tbe  officers  of  tbe  corporation  to  permit 
tilm  to  exercise  the  duties  of  bis  clerical  office. 
The  application  was  made  to  what  was  then  tbe 
felghest  court  of  original  Jurisdiction  la  Mary- 
land, which  was  then  known  as  tlie  general  court 
«nd  eoart  of  appeals  of  Maryland,  and  the  man- 
■4amus  was  awarded.  ThB  court.  In  ordering 
the  mandamus  to  Issue  after  stating  the  history 
^  the  writ  and  Its  origin  and  the  reasons  for 
Hm  being  denominated  prerogative,  ait  of  which 
bas  been  seen  before,  said :  "The  position  that 
this  court  is  Invested  with  rtmllar  powers 
fas  tbe  Eiiqr's  bendil  Is  generally  admitted, 
«nd  the  dedsloos  have  Invariably  conformed  to 
It,  from  whence  the  Inference  Is  plainly  deducl- 
Itle  tbat  tbls  court  may,  and  of  right  ought,  for 
tbe  sake  of  Jnsttce,  to  interpose  in  a  summary 
way  to  supply  a  remedy  where  for  the  want  of 
«  specific  one  there  would  otherwise  be  a  failure 
«f  Justice."  Runkel  v.  Wlnsniller,  4  Uarr.  & 
M'H.  429,  1  Am.  I>ec.  411. 

In  a  case  arising  In  Maryland  the  court,  by 
way  of  Illustration  of  the  manner  in  which  the 
■common  law  with  ail  Its  attributes  came  to  be 
craatod  In  that  state,  said :  "Tbey  lour  ances- 
tors] were  therefore  in  tbe  predicament  of  a 
fMopIe  discovering  and  planting  an  uninhabited 
«onDtry ;  and  as  they  brought  with  them  all 
tbe  rights  and  privileges  ot  native  Englishmen, 
tbey  consequently  brought  witb  them  also  as 
tbelr  birihrtght  all  tbe  laws  nt  England  wblcb 
were  necessary  to  the  preservation  and  protec- 
'tlon  of  those  rights  and  privileges."  State  v. 
Buchanan.  S  Uarr.  A  J.  81T,  9  Am.  Dec.  534. 

It  has  alwsys  been  held  In  Maryland  that 
tbe  county  courts,  being  the  only  courts  of  ree- 
•<ml  with  original  common-law  Jurisdiction,  can 
rightfully  exercise  ail  tbe  powers  exercised  la 
Sngiaud  by  tbe  court  ot  King's  bench  so  far  as 
these  powers  are  derived  from  rules  and  princi- 
ples of  the  common-law,  and  So  far  as  the  same 
.are  suited  to  the  change  In  oar  polltieal  Insti- 
tutions, and  are  not  modified  by  Constitution 
•or  statutory  enactmenia 

The  court  of  King's  bench  has  tbe  power  of 
removal  ss  an  aeknowte^ed.  If  not  an  essential, 
vart  of  Its  ordinary  common-law  Jurisdiction, 
twtb  with  respect  to  civil  and  criminal  casea 
"  'At  common  law  the  court  has  tbe  power  of  di- 
recting tbe  trial  to  take  place  In  the  next  ad- 
joining coaoty  when  Jnatlee  requires  It.'  [Cblt> 
Jil  U  R.  A. 


says  the  Code,  at  the  discretion  <rf  the  court, 
e%'en  where  a  party  has  other  means  of  relief, 
if  the  slowness  of  ordinary  I^al  forms  is 
likely  to  produce  such  a  dday  that  the  ad- 
ministration of  justice  may  suffer  from  it. 
In  cases  like  the  present  one,  in  which  an  in- 
junction was  refused  in  limine  after  hearing 
on  a  rule  ntsi^  it  has  been  held  that  an  ap- 
peal lies;  but  it  has  never  bem  decided  that 
such  an  appeal,  even  if  allowed  as  a  suspen- 
sive one,  would  operate  as  the  desired  in- 
junction would  have  done,  had  it  been  grant- 
ed. Indeed,  it  is  hard,  not  to  say  impossible, 
to  conceive  how  a  suspensive  appeal  frtun  a 
decree  refusing  an  injunction  can  produce 
tbe  effect  of  preventing  the  act  which  the  in- 
junction sought  would  have  arrested,  had  it 
been  allowed.  ...  So  that,  if  there  be  a 
remedy,  it  is  not  an  adequate  one,  and,  if  a 
party  entitled  to  an  injunction  is  refused  the 

ty.  Crim.  Law,  201.]  .  .  .  During  the  a- 
Istence  of  the  general  eoart  the  process  of  certio- 
rari answered  every  necessary  purpose,  and  was 
In  consequence  the  familiar  prat^ice ;  but  when 
that  court  was  abolished  ...  It  was  con- 
sidered, as  doubtless  It  must  have  been,  that, 
tbe  courts  being  of  co-ordinate  grsde  and  each 
equally  supreme  within  Its  territorial  limits, 
some  mode  was  proper  to  be  adopted  as  a  sub- 
stitute for  the  certiorari  or  other  common-law 
process  to  continue  tbe  enjoyment  of  this  privi- 
lege. That  it  was  not  tbe  Intentloo  of  those 
who  amended  the  Constitution  to  destroy  tbls 
right,  is  not  s  debatable  question.  Tbey  not 
only  express  a  contrary  design,  but  they  make 
the  privilege  for  the  flrst  time  an  object  of  con- 
stitutional security,  leaving  to  the  legisiatnre 
no  longer  the  power  to  deprive  a  party  of  Its 
exercise,  bat  only  the  power  ot  extending  it 
or  prescribing  the  mode  of  Its  exercise."  Pries 
V.  State,  8  GUI,  295. 
HlnneKotm. 

"Tbe  supreme  court  .  .  .  shall  havs  orig- 
inal Jurisdiction  In  such  remetfal  cases  ss  may 
be  prescribed  by  law.  and  appelate  Jurisdiction 
in  all  cases."   HInn.  Const,  art.  6,  I  2. 

"District  courts  have  original  Jurisdiction  la 
all  civil  cases,  both  in  law  and  equity."    Id.  | 

a. 

"Hie  supreme  court  has  power  to  issue  writs 
ot  error,  certiorari,  mandamus,  prohibition, 
quo  warranto,  and  also  all  other  writs  and  proc- 
esses not  especially  provided  for  by  law  to  sll 
courts  of  inferior  Jurisdiction,  to  corporations 
and  to  Individuals,  that  are  necessary  to  tbe 
furtherance  of  Justice  and  the  execution  of  the 
lawa"    2  Uinn.  SUt.  1894.  chap.  63,  |  4823. 

It  has  "full  power  and  authority  necessary 
for  carrying  Into  complete  execution  all  Its 
Judgmenta  decrees,  and  determinations  In  tbe 
matter  aforesaid,  and  for  tbe  exercise  of  Its 
Jurisdiction  as  the  supreme  JuAclsl  tribunal 
ot  the  state."    Id.  |  4824. 

District  courts  have  original  Jurisdiction  In 
all  civil  matters  over  $100,  etc. ;  criminal  mat- 
ters over  SlOO  floe  and  three  months'  Imprison- 
ment; and  appellate  Jurisdiction  over  courts 
of  probate  and  Justices  of  the  peace.  Id.  chap, 
64,  I  4833. 

"Tbe  said  courts  in  term  time,  and  the  said  ' 
Judges  thereof  In  vacation,  have  power  to  award 
throughout  tbe  state,  returnable  to  the  proper 
county,  writs  of  Injunction,  ne  exeat,  certiorari, 
and  ail  other  writs  or  processes  necessary  to 
the  perfect  exercise  ot  tbe  powers  with  which 
they  are  vested  and  the  due  administration  of 
Justice."    Id.  I  4837. 

In  State  as  reL  Lawton  t.  Ramsey  County 
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•snM,  h«  remaina  witli  a  right,  but  without 
a  remedy, — at  the  merc^  of  a  district  judge, 
unless  tni*  court  can  interfere  and  relieve 
him  from  the  effect  of  a  denial  of  justice. 
Where  a  clear  case  for  an  injunction  ia  pre- 
sented, it  is  the  duty  of  the  judge  to  grant 
the  relief.  He  haa,  then,  no  more  discretion 
to  exercise  than  when  a  seasonable  appHea- 
tion  is  made,  and  a  proper  bond  tendered  for 
an  appeal,  in  an  appealable  case.  In  such  a 
case  it  is  manifest  that  justice  and  reason 
require  that  some  mode  should  exist  of  re- 
dressing at  once  the  wrong  or  the  abuse  of 
power  on  the  part  of  Uie  district  judge,  even 
if  there  be  other  means  of  relief,  or  the  slow- 
ness of  ordinary  legal  forms  would  produce 
such  a  delay  that  the  administration  of  jus- 
tice may  suffer  from  it."  And  so.  in  Btate 
ta  rel.  Oaj/nor  v.  Young,  38  La.  Ann.  923, 
Mr.  Justice  Watkiiu^  being  the  organ  of  the 

Dist  Ct.  44  Minn.  244,  46  N.  W.-  849.  tbe  court 
■aid:  "In  tbls  state  certiorari  Is  employed 
nrfctlj  as  In  tbe  nature  of  a  writ  of  error,  Its 
legitimate  office  being  to  review  aod  correct 
decisions  and  final  determinations  of  laleiior 
trlbunala  not  to  devest  them  of  the  right  ot 
terminating  the  proeeeOlngs." 

HlMlMlppl. 

"Tbe  supreme  court  sliall  bare  sucb  Jarlsdlc- 
tlon  as  properly  betongs  to  a  court  of  appeala" 
MisB.  Const,  art.  6,  %  146. 

The  circuit  court  sball  bave  original  Jurlsdic- 
tloa  in  all  matters,  civil  and  criminal,  In  this 
state  not  vested  by  tbls  ConsUtutioD  In  some 
other  court."    Id.  I  156. 

In.  a  case  arising  under  the  Constltatlon  and 
statutes  of  MIsslBsippI  the  supreme  court  held 
that  there  was  no  court  In  Mississippi  possess- 
log  the  eztrawdlnary  powers  of  the  court  of 
King's  bench,  to  whose  cc«nlsance  the  writ  of 
mandamus  would  belong  without  constitutional 
or  statutory  regulation,  and  then  cites  the  pro- 
vtsloD  ot  the  Constitution  as  to  the  wiglnal  Jn- 
rlsdlctlon  of  the  dreolt  court  and  the  ptovl- 
alons  of  Rev.  Code.  482.  art.  29.  479,  art 
9,  and  S61,  art.  S,  and  stated  that  under  these 
provlBlona  In  the  absence  of  further  regula- 
tions, the  practice  had  been  adopted  of  applying 
by  petition  to  a  Judge  in  vacation  for  an  alter- 
native writ  of  mandamaa ;  and  that  the  petition 
thus  comes  In  place  of  the  rule  to  show  cause 
in  England,  and  the  order  of  the  Judge  Is 
equivalent  to  the  rule  absolute.  Beyond  these 
modlflcatlouB  the  court  Is  guided  In  the  pro- 
ceedings by  the  rules  of  common  law.  Swann 
V.  BuclE,  40  Miss.  268. 

The  right  to  use  the  writ  of  prohibition  which 
tile  courts  of  Westminster  possessed  over  all 
Inferior  courts  In  order  to  prevent  Innovation 
■nd  usurpation  of  power  not  given  them,  or  In 
excess  of  povtt  In  reference  to  some  collateral 
matter  arising  In  the  sntt.  did  not  emanate  from 
the  King's  bench,  common  pleas,  or  eacehequer  be- 
cause of  any  appellate  or  revisory  Jurisdiction, 
bat  by  reason  ot  their  being  superior  courts  of 
original  Jurisdiction.  And  unless  the  claim  to 
a  8uperviBi>ry  power  over  Inferior  Jurisdictions 
as  exerted  by  tbe  superior  courts  in  England 
can  be  granted  upon  the  words  "properly  be- 
longs to  the  supreme  court,"  as  used  In  the 
Constitution,  It  bas  no  foundation.  The  su- 
preme court  does  not  poeseas  tbls  power,  but 
the  circuit  court  does  as  the  superior  court  of 
original  Jurisdiction  analogous  to  the  courts  of 
Westminster.  Planters'  Ins.  Co.  T.  Cramer,  47 
Ulss.  200. 

A  Justice  of  tbe  peace  had,  as  tbe  supreme 
court  held,  erroneuusly  refused  to  approve  a 
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court,  refers  to  the  writ  M  mandamus  as  be- 
ing a  writ,  the  object  oi  which  is  "to  prevent 
a  denial  of  justice,  .  .  .  and  should 
therefore  be  issued  in  all  cases  where  the- 
law  has  assigned  no  relief  by  the  ordinary 
nieauB,  and  wh^e  justice  and  reason  require- 
that  some  mode  should  exist  of  redressing 
a  wrong  or  an  abuse  of  any  nature  what- 
ever." And  finally,  in  State  ex  rel.  Lafitte- 
V.  Orleans  Diet.  Judge,  51  La.  Ann.  1768,  2S- 
So.  374,  being  an  application  for  a  manda- 
mus to  compel  the  respondent  judge  to  grant 
an  injunction,  this  court,  referring  to  the- 
ease  of  Citizens'  Bank  t.  Webre,  44  La.  Ann> 
1083,  11  So.  706.  and  Chatard  v.  yeio  Or- 
leans, 10  La.  Ann.  762,  said:  "We  affimk> 
anew  the  doctrine  of  these  decisions;  it  be- 
ing always  understood  that  the  discretion  so 
to  be  exensised      the  lower  Judge  is  subject. 

bond  given  on  an  appeal  to  the  circuit  court. 
The  appellant  bad  moved  In  tbe  circuit  court 
for  a  certiorari,  and  afterwards  that  bis  bonA 
be  approved.  Tbe  circuit  court  overruled  the- 
motion,  and  the  appellant  appealed.  The  court 
held  that,  upon  the  facts,  the  circuit  court 
should  not  only  have  granted  the  motion,  but 
approved  the  bond.  If  the  sureties  were  founds 
solvent,  and  proceeded  with  the  trial.  And  Uk 
doing  so  said.  In  conclusion,  "the  misconduct  oT 
an  official  should  not  be  permitted  to  defeat  liti- 
gants of  clear  rights  accorded  them  by  law,  andi 
the  circuit  oourt,  by  virtue  of  lu  inherent  pow- 
ers as  an  appellate  tribunal.  In  proper  cases- 
Bbonld  exercise  Its  authority  in  restraining  the- 
Inferlor  tribunal,  and  constraining  it  to  ytelA 
obedience  to  lawful  requirement."  Robinson  v. 
Ubooa,  68  Hiss.  712,  9  So.  887. 
M«brMka. 

"The  supreme  court  shall  consist  of  three- 
Judges,  a  majority  of  whom  shall  be  necessary- 
to  form  a  quorum,  or  to  pronounce  a  decision. 
It  shall  have  original  Jurisdiction  in  cases  re- 
lating to  tbe  revenue,  dvll  cases  In  which  Uw- 
state  shall  be  a  party,  mandamos,  quo  warran- 
to, habeas  corpus,  and  such  appellate  Jurisdic- 
tions as  may  be  provided  by  law."  Neb.  Const, 
art.  6,  I  2. 

"Ths  district  courts  shall  have  both  ebancery- 
and  c(Hnm<Hi-law  Jurtsdlctltm,  and  such  other 
Jurisdiction  as  the  legislature  may  provide  :  and 
the  Judges  thereof  may  admit  persons  charged 
with  felony  to  a  plea  of  guilty,  and  pass  ■uct> 
sentence  as  may  be  prescribed  by  law."  Id.  ^ 
9. 

No  genera]  Jurisdiction  Is  conferred  opon  any 
of  the  courts  of  record,  either  supreme  or  dis- 
trict, beyond  that  conferred  by  tbe  Constitu- 
tion. 

The  supreme  court  has  no  power  to  grant  a 
writ  of  prohibition  for  the  reason  that  It  Is  not 
authorised  to  do  so  by  the  Constitution.  Art. 
6.  t  2,  is  a  grant  of  power,  and  by  Impllcatloik 
limits  tbe  original  Jurlsdictloa  of  the  supreme- 
court  to  tbe  subjects  therein  enumerated.  Mil- 
ler v.  Wheeler.  88  Neb.  7«6.  61  N.  W.  187; 
State  69  r«L  King  v.  Hall.  47  NA.  679,  60  M.  W. 
642. 

As  there  la  no  grant  of  superintending  con- 
trol by  any  of  Its  deslgnatlona  nor  of  the  right 
to  Issue  prohibition  or  a  certiorari,  It  would 
seem  that  the  mly  way  In  which  the  supreme 
court  can  control  Inferior  Jurisdiction  Is  by- 
mandamus.  This  It  did  In  State  eat  rel.  Fuller 
V.  Beall,  48  Neb.  817,  67  N.  W.  868.  where  It 
awarded  a  mandamus  to  compel  a  Judge  of  the 
district  court  to  receive  and  enter  a  verdict, 
and  In  doing  so  cited  TbompsQU  on  Trials,  ft 
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to  review  by  ibis  oonrt  in  case  of  abuse  of 
mch  discretion." 

The  whole  question,  then,  resolves  itself 
into  tliis:  No  <Hie  denies  that  this  court 
may  make  orders  and  render  decrees  which 
will  necessarily  oontnd  the  discretion  of  the 
iad^  presiding  in  the  infwior  oourts,  but 
it  is  said  that  tbia  cannot  be  done  by  means 
of  the  writ  of  mandamus.  Where,  however, 
a  case  is  presented  requiring  the  interposi- 
tion of  this  court  in  the  exercise  of  its  pow- 
er of  control  and  general  supervision,  and  no 
other  adequate  remedy  suggests  itself,  the 
mandamus,  aa  defined  our  law,  seems  to 
be  the  appropriate  writ  to  be  used.  In  the 
cases  to  which  we  have  been  referred,  that 
of  State  ex  rel.  New  Orleania  d  H.  B.  S.  d 
Lottery  Co.  r.  Eighth  Diat.  Judge,  23  La. 
Aon.  766,  was  decided  before  the  adoption  of 
the  Constitution  of  1879;  while  in  the  oth- 

263S.  and  quoted  therefrom  as  follows:  "If 
tbe  verdict  bas  been  unanimously  agreed  upou 
hj  the  jury,  reduced  to  writing  In  due  form,  re- 
tamed  hj  tbe  Jarr,  and  regnlarlr  prsMated  to 
tbe  court :  and  if.  tor  Insufflctent  reasons,  tbe 
court  refuses  to  receive  and  record  the  same, 
— It  may  be  compelled  to  do  so  b;  a  maodamos 
sued  out  In  a  tribunal  possesirtng  saperlntend- 
Ing  JnrisUetlOB  over  It." 

*^he  [snpreme]  oourt  sball  also  have  power 
to  issue  writs  of  msndamus,  certiorari,  prohlbl. 
tlon,  quo  warranto,  and  babeaa  corpus^  and  also 
all  wrlM  necessary  or  proper  to  the  eomplece 
cxereiss  of  Ita  appellate  jarlsdlctlon."  Nev. 
Const,  art  6,  I  4. 

District  courts  are  the  highest  courts  of  orig- 
inal Jurisdiction.  "Tbe  district  courts  and  tbe 
Judges  thereof  shall  have  power  to  lasn«  writs 
of  mandamus,  Injunction,  quo  warranto,  certio- 
rari, and  all  other  writs  proper  and  necessary 
to  the  complete  exercise  of  tbdr  Jurisdiction ; 
and  also  shall  have  power  to  Issue  writs  of 
halieas  eorpoa."   Id.  |  6, 

No  additional  power  Is  conforred  by  atatate 
«a  either  eoart. 

"This  writ  [certiorari]  may  be  granted  by 
any  court  .  .  .  except  a  Justice's  or  re- 
carder's  or  mayor's  court ;  the  writ  shall  be 
granted  In  all  cases  when  an  Inferior  tribunal, 
board,  or  officer  exercising  Judicial  functions 
liaa  exceeded  tbe  Jurisdiction  of  such  tribunal 
.  .  .  and  there  Is  no  appeal,  nor  In  the  Judg- 
ment of  the  court  any  plain,  q>eedy,  and  ade- 
quate remedy."    Nev.  Oen.  Stat.  |  3458. 

Tbe  petitioner  was  sued  In  a  Justice's  court 
and  Judgment  rendered  against  him.  He  took 
the  necessary  steps  to  perfect  an  appeal  to  the 
district  court  according  to  the  provlsloua  of 
an  act  of  the  legislature.  Tbe  act  directs  that 
trials  i»  appeal  from  Justice's  conrt  shall  be 
i€  novo  in  the  district  court.  The  district 
court  had  refused  to  proceed  with  the  trial  of 
tbe  app««I  upon  tbe  ground  that  tbe  court  had 
no  constitutional  power  so  to  do,  and  that  tbe 
act  authorizing  such  trial  Ae  novo  was  nocon- 
Btltntional  and  void.  The  snpreme  court  held 
otberwisek  and  granted  a  peremptory  writ  Of 
atsndnmns  to  tbe  district  conrt  directing  It  to 
assume  Jurisdiction  and  try  tbe  appeal  ds  noeo. 
Cavanaugb  v.  Wrigbt.  2  Nev.  166. 

Tbe  petitioner  was  convicted  of  felony  In 
tbe  district  court.  When  tbe  time  within  which 
he  mig^it  have  appealed  from  the  Judgment  had 
elapsed  Be  presented  his  petition  to  tbe  supreme 
court  for  a  certiorari  commanding  tiie  district 
court  to  eertUy  Ita  proceedings  on  the  trial  of 
the  Indictment.  The  cinut  adopted  the  Ian- 
fil     B.  A. 


ers,  in  which  it  was  held  that  a  mandamua- 
would  not  lie  to  compel  the  dissolution  of  an- 
injunction  on  bond,  it  did  not  appear,  as  far 
as  we  can  see,  that  the  parties  were  left  en- 
tirely  without  ronedy,  or  that  such  serious 
consequences  were  possible  as  in  a  ease  such' 
as  this,  wb«'e  oi^nized  governmental  au- 
tbority  is  arrested  in  its  action,  with  refer- 
ence to  a  matter  of  public  ooncem,  which  is 
still  subject  to  legislative  consideration,  and' 
has  not  yet  reached  such  definite  shape  as  to- 
threaten  injury  to  the  individuals  who  com- 
plain, or  to  the  public  at  large,  whom  they 
are  undertaking  to  represent,  and  where  the- 
dissolution  of  uie  injunctim  eai^  therefor^ 
work  them  no  Injury. 

Bluobard,  J.,  dissenting; 
Peter  JtAnson  and  E.  J.  Dare,  alleging 
tbeniBelves  to  be  citizens  and  taxpayers  of 

guage  of  tbe  Judge  delivering  tbe  opinion  l» 
tbe  case  of  People  «»  rel.  Seward  v.  Dutchess- 
Cuunty  Judges,  28  Wend.  362,  and  held  that,  In- 
asmuch as  the  statute  provided  that  the  re- 
view upon  this  writ  idiall  not  be  extended  fur- 
ther than  to  determine  If  the  Inferior  tribunal, 
board,  or  officer  has  regularly  pursued  tbe  au- 
thority of  such  tribunal,  board,  or  officer,  an<t 
It  i^psartng  that  the  dtstrtct  court  had  not 
transeeoded  Its  authority,  the  certiorari  wa» 
denied.    Re  Wtxom,  12  Nev.  219. 

In  Wiggins  V.  Henderson,  22  Nev.  103,  86- 
Fac  4B9,  It  was  held  that  no  appeal  to  tbe  dis- 
trict court  lies  fran  a  Judgment  Iqr  deAinlt  ren- 
dered In  a  Justice's  court,  there  being  no  Issne- 
of  taw  or  fact  to  be  tried  upon  such  appeal. 
And  where.  In  such  case,  the  Justice's  court  baa 
exceeded  its  Jurisdiction,  certiorari  is  the  prop- 
er remedy. 

On  an  application  for  a  mandamus  to  compel 
the  Judge  of  tbe  district  court  to  settle  a  state- 
ment on  moti(Mi  for  a  new  trial.  It  was  held  that 
where  it  was  the  duty  of  tbe  Judge  to  settle 
such  statement  mandamus  was  tbe  prc^r  rem- 
edy to  compel  him  to  do  m>,  and  that  tbe  rule 
that  mandamus  would  not  Issue  to  control  dis- 
cretion or  revise  Judicial  action,  does  not  ap- 
ply to  a  case  of  determining  tbe  preliminary 
questions  relating  to  such  settlemmt.  State 
er  rel.  Keane  v.  Hurpfay,  19  Nev.  89,  6  Pae.  840. 
New  Jerser. 

No  Jurisdiction  Is  conferred  by  ConstltntloD- 
on  the  supreme  court. 

"Tbe  circuit  courts  shall  be  held  In  every 
county  of  this  state  by  one  or  more  of  tbe  jus- 
tices of  tbe  supremo  court,  or  a  Judge  appointed 
for  that  purpose,  and  shsll  in  all  cases  wlthlft 
the  county,  ezceiit  In  those  of  a  criminal  nature, 
hare  common-law  Jurisdiction  concurrent  with. 
tbe  supreme  court."  N.  J.  Const,  art.  0.  |  5, 
subd.  a. 

There  Is  no  ststute  conferring  additional  Ju- 
risdiction. 

A  Statute  provided  for  a  line  of  not  more- 
tban  fSO  agaloBt  military  delinquents,  but  con- 
stituted no  court  to  Judge  ot  the  neglect  or  Im- 
pose the  Bne.  A  general  of  brigade  assumed  by 
general  <»der  to  create  such  a  court,  and  tbe 
court  tbos  founded  assume^  to  Impose  a  Dne- 
on  relator.  It  was  held  by  the  supreme  court 
on  certiorari  that  there  waa  a  mistake  In  the 
general's  creating  this  new  court,  and  In  giv- 
ing this  new  Jurisdiction  to  the  captains  under 
his  command,  and  the  proceedings  were  set 
aside.    State  v.  Davis,  4  N.  J.  L.  311. 

The  superintending  power  vested  In  the  su- 
preme court  is  certainly  very  high;  It  can  di- 
rect the  proceedings  oi  all  Inferfw  courts,  clvl» 
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"Nevr  Orleans,  filed  a  rait  in  the  civil  district 
court,  setting  fdrth  that  the  St.  Charles 
Street- Rail  road  Company  owns  and  operates, 
'Uuder  existing  francnises,  which  will  not  ex- 
pire by  limitation  until  April  11,  1906,  oer- 
tain  street-railway  linea  In  the  city  of  New 
Orleans;  that  in  December,  1699,  tiie  city 
■coundl  purported  to  finally  adopt,  and  the 
mayor  to  approve,  an  ordinance  whereby  the 
'Comptroller  of  the  city  was  authorized  and 
■directed  to  advertise  and  sell  at  public  auc- 
tion an  extension  for  fifty  years  from  April 
1 1,  1906,  of  the  said  company's  present 
«treet- rail  way  rights  and  franchises,  and  al- 
so the  right  and  francbiae  to  oonatruct, 
maintaia,  and  operate  lines  of  street  railway 
■on  certain  authorized  extensions  and  addi- 
tions to  its  existing  lines  or  routes,  not  only 
'during  the  fifty  years,  as  abov^  from  April 
11,  1906,  but  also  for  the  yeazB  subsequent 

■and  crliDinal,  within  the  state  to  be  certlfled 
Iwfore  It  Id  order  to  see  that  thej  have  been  in 
•eoDformltr  to  the  laws  ot  tbe  land.  Ludlow  v. 
I.ad1ow,  4  N.  J.  L.  887. 

A  Judsment  had  been  rendered  against  a  per- 
son upon  a  confession  of  another  In  an  action 
asalDst  both,  and  the  first-mentioned  person 
Jiad  been  discharged  from  Imprlaonment  under 
the  Insolvent  ^w  and  tbereafter  arrested  on  an 
'«xecation  regalar  on  its  face  on  the  Jndgmeut. 
On  production  of  bis  discharge  the  sheriff  llb- 
•ersted  hlra.  In  an  action  b;  the  Judgment 
creditor  against  the  aherlff  a  verdict  was  ren- 
•dered  against  the  latter,  and  tbe  proceedings 
were  removed  Into  the  supreme  court  hj  certio- 
rari. Tbe  court  decided  that  the  action  of  tbe 
aherlff  In  letting  tbe  defendant  go  at  large  was 
aot,  strictly  speaking,  Justifiable,  yet  the  su- 
preme court.  In  tbe  exercise  ot  Its  high  super- 
intending powers  over  these  Inferior  Jurtsdle- 
tlone.  Is  not  merely  to  correct  errors,  technical- 
ly speaking,  but  to  Inspect  tbe  whole  proceed- 
ing, and  see  that  Justice  Is  rendered  according 
to  law;  and  reversed  the  Judgment.  Mills  v. 
«Icgbt,  S  N.  J.  L.  565. 

A  Statute  required  that  on  application  by  an 
Apprentice  two  Justices  ot  tbe  peace  might  for 
■certain  enases  discharge  the  apprentice  from 
service.  On  application  of  the  father  of  the 
apprentice  the  Justices  dlschai^ed  hfm,  and  ou 
■apiwal  the  court  of  quarter  sessions  affirmed 
their  action.  On  certiorari  to  review  tbeir  ac- 
tion tbe  supreme  court  beld  that  the  Justice, 
ud  consequently  tbe  court  of  sessions,  had  no 
Jurisdiction ;  that  Its  general  superlutendlng 
power  over  the  proceedings  ot  inferior  tribunals, 
•especially  of  such  as  are  created  by  statute,  is 
anquestlonable :  and  that.  If  the  proceedings  of 
the  iDferlor  tribunal  are  declared  by  the  legis- 
lature to  be  dual  and  conclusive,  the  supreme 
-court  will  not  Inquire  whether  such  inferior  tri- 
bunals bavs  Justly  and  property  exercised  the 
powers  confided  to  them,  but  It  Is  bound  to  take 
■care  that  they  do  not  exercise  power  wbldi  they 
-do  not  legitimately  possess.  Ackerman  Tay- 
lor, 0  N.  J.  L.  65. 

A  Justice  of  the  peace  had  entered  a  Judg- 
ment and  afterwards  assumed  to  open  it  on 
payment  of  costs,  having  refused  to  Issue  an 
■executloo  on  the  Judgment.  A  mandamus  was 
-•ought  In  the  supreme  court  to  compel  bim  to 
Issue  It.  Tbe  court  Issued  the  mandamus,  say- 
ing that  tbe  Justice  of  tbe  ease  called  for  tbe 
remedy  which  can  nowhere  be  found  bat  In  the 
general  superintending  authority  of  this  court 
«ver  Inferior  Jurisdictions.  Terbune  T.  Barca- 
low.  11  N.  J.  L.  88. 

The  defendant  being  temporarily  absent  from 
«1  li.  R.  A. 


to  this  date  and  prior  to  April  11,  1006,  tba 
whole  to  be  sold  in  block;  that  the  total 
lengtli  of  street  railways  included  in  this 
franchise  thus  advertised  for  sale  aggregates 
22.08  miles,  of  which  the  lines  it  now  owns 
and  operates  constitute  11.77  miles,  and  the 
proposed  extensitm  and  additions  10.91 
miles;  that  the  latter  have  no  oonuectiott 
with  each  tAheT,  are  of  no  value  except  to 
the  person  owning  and  operating  the  pres- 
ent, existing  lines  of  the  said  company,  and 
are  not  capable  of  being  operated  as  inde- 
pendent lines  of  street  railway;  and  that  the 
comptrollw  had  advertised  the  sale  of  said 
franchises  to  take  plscia  March  £9,  1900,  and 
will  sell  the  same  at  that  time  in  block,  at 
auction,  unless  restrained,  to  Uie  irreparable 
injury  of  the  petitioners,  who  are  remedilesa 
in  the  premises,  except  through  the  writ  of 
injunction.    The  petition  then  charged,  in 

the  state,  a  summons  was  attempted  to  be 
served  by  leaving  It  with  his  wife.  The  case 
was  adjourned  fourteen  days,  and  then  Judg- 
ment was  rendered  for  the  plaintiff,  the  defend- 
ant being  still  absent  from  tbe  state.  On  these 
facts  and  additional  facts  the  supreme  court  oa 
certiorari  said.  If  tbe  defendant  cannot  have 
relief  In  tbls  court  on  eertlorart  be  Is  without 
remedy,  and  held  that  be  was  entitled  to  tbe  re- 
lief, and  that  tbe  Justice  of  tbe  case  called  for 
a  remedy  which  could  nowhere  be  found  but  In 
the  general  superintending  authority  of  the  su- 
preme court  over  Inferior  Jurlsdictlona  Combs 
V.  Johnson,  12  N.  J.  L.  244. 

The  court  of  common  pleas  had  denied  a  mo- 
tion to  set  aside  an  attachment,  and  tbe  sn- 
prenw  court  awarded  a  certiorari  to  remove  the 
proceedings,  and  on  tbe  bearing  vacated  tbe  at- 
tachment :  tbe  court  holding  that,  unless  the 
court  could  superintend  and  control  the  writ  of 
attachment  by  keeping  It  within  the  design  and 
Intent  of  tbe  act,  It  might  become  an  enfrlne  of 
great  oppression  and  abuse.  Branson  v.  Shinn, 
13  N.  J.  L.  250. 

In  a  case  In  the  court  for  the  trial  of  smell 
causes.  In  which  a  verdict  and  Judgment  for  the 
plaintiff  had  been  rendered  In  the  presence  M 
both  parties,  after  tbe  defendant  left  the  court 
the  plaintiff  applied  for  an  execution  upon  mak- 
ing what  Is  usually  called  tbe  oath  of  danger. 
Tbe  Justice  Issued  the  execution.  Tbe  court 
beld  that  the  ri^ht  of  reviewing  such  Judgments 
In  tbe  first  Instance  belongs  to  tbe  common 
pleas,  yet  that  does  not  In  terms,  and  need  not 
by  Implication,  restrict  the  general  superin- 
tending Jurisdiction  of  the  supreme  court  over 
other  proceedings  in  the  court  for  the  trial  of 
small  causes,  and  set  aside  the  execution. 
Krumeick  v.  Kmmefck,  14  N.  J.  L.  39. 

A  person  owned  land  In  Cumberland  on  which 
he  grazed  cattle.  At  tbe  time  of  tbe  annual 
assessmettt,  and  for  some  time  Mart,  he  had 
feeding  on  these  lands  ninety-nine  cattle  sub- 
ject to  taxation.  An  assessment  was  made  In 
Downe,  from  which  tbe  defendant  appealed,  but, 
not  obtaining  the  relief  sought,  he  sued  out  this 
wilt.  It  was  objected  that  tlie  court  had  no 
Jurisdiction,  The  court  beld  tbat  nothing 
short  of  express  words  would  deprive  the  court 
of  Jurisdiction,  and  exercised  what  It  styled  tbs 
power  of  general  snperlntenUng  control  by  sus- 
taining a  eertl<»arL  State  T.  FalUnbnrge,  IS 
N.  J.  L.  820. 

Commissioners  had  been  appointed  to  deter- 
mine the  compensation  and  damages*  to  tbe 
owner  of  land  lo  be  taken  for  railroad  purposes. 
Tbls  was  an  application  to  review  the  proceed- 
ings.  Tbs  qnestlOBS  were  whether  the  cemmls- 
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effect,  tbat  the  whole  proceeding  is  %  Bcheme 
to  enable  the  St.  Charles  Street  Railway 
Company  to  purchase  the  franchises  offered 
At  a  price  below  their  value;  that  the  way  in 
which  tlie  offer  to  sell  is  made  precludes 
full,  fair,  and  free  competition,  excludin*; 
aoy  other  than  the  said  «Hnpany  frMn  bid- 
■ding;  that  the  offer  becomes  a  mere  bargain- 
ing and  sale  between  the  city  council  and  the 
<ar  Gompanyj  that  the  ordinance  authoriz- 
ing this  to  be  dime  is  unreasonable,  illegal, 
and  void;  that  the  eonditions  and  obliga- 
tions attached  by  the  ordinance  to  the  sale 
4>f  the  franchises  are  in  vitdatioa  of  existing 
atatutes;  that  the  necessary  preliminaries 
and  proceedings  required  by  law  were  not  le- 
gally complied  with  previous  to  the  adop- 
tion <d  the  ordinance;  that  the  ordinance 
was  never  l^ally  adrated;  and  that  the 
aune  is  ultra  virea  and  void.   The  reasons, 


gronnds,  and  details  M  these  various  ehaiges 
of  illegality,  etc.,  were  set  forth  at  length. 
Finally  it  was  avemd  that  there  would  be 
other  bidders  for  said  franchises,  if  same 
were  advertised  and  sold  according  to  law, 
under  valid  ordinances,  and  with  opportuni- 
ty for  fair,  open,  and  equal  competition. 
The  prayer  was  for  writ  of  injunction  to  re- 
strain the  sale,  and  for  judgment  decreeing 
the  ordinance  ill^ial,  null,  and  void.  This 
petiUon  was  filed  in  Uie  district  court  March 
10,  1900.  Subsequently  an  amended  petition 
was  filed,  setting  forth  other  grounds  for 
the  nullity  of  the  ordinance.  The  district 
judge  to  whom  the  petitions  were  presented 
did  not  immediately  grant  the  order  for  in- 
junction, but,  instead,  directed  a  rule  to  is- 
sue^ requiring  the  defendant  city  to  show 
cause  why  a  prdiminary  injunction  should 
not  issue  on  the  showing  made.   This  rale 


etoaers  bad  exceeded  their  jurlsdlctton,  and  1( 
tb«y  bad  could  tbe  court.  In  tbe  exercise  ot  Its 
aaperlatendinff  power  bj  certiorari,  set  aside 
tbe  award.  Both  questions  were  answered  by 
«  majorltj  <a  the  court  la  the  aOlrmative,  and 
the  award  of  tbe  commlBSloners  set  aside.  New 
Jersey  a.  &  Transp.  Co.  v.  Snydam,  17  M.  J.  U. 
25. 

lo  State,  Tan  Vorst,  Prosecutor,  v.  Qualfe,  23 
H.  J.  L.  8S,  tbe  court  said:  "At  commoa  law 
the  province  of  the  writ  of  certiorari  by  which 
this  court  exercises  its  general  supervlsMy  Ju- 
riadletlon  over  Inferior  trlbanals  la  to  correct 
tbe  errors  of  law  of  sacb  trlbuuals,  not  to  re- 
view the  merits  ot  their  decisions.  But  by  the 
very  words  of  the  statute  tlie  decision  of  tbe 
•commissioners  of  appeal  In  cases  of  taxation  Is 
dnal.    Bev.  Stat.  1014,  1  48." 

It  is  tme  that  the  court  Is  not  deprived  by 
the  words  <rf  tbe  act  of  lU  general  supervisory 
Jnrlsdlctlont  whldi  can  only  be  talten  away  by 
«m>res8  words. 

Id  State,  Smith,  Prosecutor,  v.  Tandervere, 
26  N.  J.  L.  669,  tbe  court  said ;  "If  a  court  ot 
eoinmon  pleas  in  tbe  appointment  of  surveyors 
Should  use  their  discretion  capriciously  In  viola- 
tion of  settled  principles  of  equity  or  of  taw, 
the  superintending  tribunal  baa  power  to  re- 
view tbeir  proceedings." 

In  Camden  v.  Hulford,  26  N.  J.  L.  4d,  tbe 
-court  gaotes  with  spproval  what  la  said  la  Lud- 
low V.  Ludlow,  4  N.  J.  L.  and  Whitehead  v. 
Oray,  12  N.  J.  L.  41. 

In  proceedings  before  a  Justice  of  tbe  peace  to 
remove  a  tenant  the  court  held  that  U  the 
Jnstlce  bad  no  Jurisdiction  of  tbe  cause,  but 
proceeded  under  color  of  tbe  act,  tben  the  sn- 
jueme  court,  by  virtue  et  Its  general  superin- 
tending power  over  all  Inferior  tribunals,  has 
Jsrisdictlon  of  tbe  case,  end  a  writ  ot  certiorari 
will  afford  tbe  proper  remedy.  Morris  Canal 
4  Bkg.  Co.  T.  MItebell,  31  N.  3.  L.  99. 

The  drcnlt  court  had  asked  the  advice  of  the 
sopreme  court  as  to  wtaetber  It  hsd  power  to 
use  the  writ  of  certiorari  as  an  original  pro- 
ceeding. Tbe  supreme  court.  In  advising  tbe 
circuit  court  that  It  had  no  such  power,  dwelt 
largely  on  tbe  power  ot  tbe  King's  bench,  but 
ssid  that  tbe  authority  was  exercised  by  means 
of  the  various  writs  belonging  to  that  high  tri- 
bunal alone  because  the  power  to  award  them 
was  reserved  for  that  court,  and  that  by  the 
ordinance  of  tbe  first  provincial  governor  of 
New  Jersey  tbey  were  transferred  to  the  su- 
preme court  of  tbat  colony,  and  were  ezcluslve- 
>f  exercised  by  that  tribunal  from  that  time  to 
Ihc  era  of  tbe  new  Constitution,  and  It  was 
these  extraordinary  powen  which  belong  to  it 
<1  L.  R.  A. 


as  a  supreme  court  which  were  not  Intended  to 
be  granted  to  the  circuit  court  by  tbat  Instru- 
ment. To  deposit  these  powers  la  several  hands 
would  seem  to  be  most  unwise,  for  It  Is  by 
force  ot  this  prerogative  power  that  the  au- 
perinteodency  Is  exercised  over  many  affairs 
in  which  tbe  pe^^le,  not  of  a  particular  local- 
ity, but  ot  the  state  at  large,  have  an  interest, 
^ate,  Dultord,  Prosecutor,  t.  Decue,  81  N.  J. 
L.  302. 

This  case  Is  ot  value  as  showing  tbat  the  New 
Jersey  supreme  court  takes  tbe  superinteodii^ 
power  by  transfer  by  tbe  ordinance  of  tbe  first 
ptoTlndal  governor,  and  not  by  constitutional 
grant,  except  as  tbe  ConstitntlMi  continues  the 
powers  ot  the  colonial  court. 

In  setting  aside  on  certiorari  an  ordinance  of 
the  common  council  of  the  city  ot  Newark 
which  ordered  the  filing  of  a  ditch  ostensibly 
to  abate  a  nuisance,  it  was  held  tbat  while  it 
was  true  tbat  the  council  should  be  allowed  coa- 
riderable  discretion  In  tbe  mode  to  be  adopted, 
yet  it  was  very  Important  with  due  regard  te 
prlrate  rights  that  tbe  superintending  Jurisdic- 
tion of  the  supreme  court  over  such  proceedings 
should  be  firmly  maintained,  and  tbe  council 
kept  within  the  reasonable  bounds  of  law. 
State  em  reL  Bodwell  v.  Newark,  84  N.  I.  L. 
264. 

The  supreme  court  originally  had  tbe  right 
through  the  writ  of  eeriiorarl  to  superintend 
and  review  the  proceedings  ot  all  Inferior  tri- 
bunals not  proceeding  according  to  the  course  of 
the  commoD  law.  Instances  have  occurred  tn 
which,  prior  to  tbe  adoption  of  tbe  said  Consti- 
tution, hostile  testation  has  attempted  to  cur^ 
taH  the  use  of  tbe  writ  of  certiorari,  and  ths 
courts  have,  to  some  extent  at  least,  recognised 
the  right  of  legislative  Interference. 

In  Vunck  v.  Whorl,  2  N.  J.  L.  3S5,  notwith- 
standing a  provision  lu  tbe  lOtb  section  ot  tbe 
apprentice  act  that  no  writ  of  certiorari  should 
be  allowed  to  remove  Into  the  supreme  court  any 
proceeding  had  In  pursuance  of  that  act,  tbat 
court  held  tbat  It  wsa  competent  by  tbls  writ  to 
determine  whether  the  Inferior  trlltunal  had  ex- 
ceeded Its  Jurisdiction. 

In  Trapbagen  v.  West  Hoboken  Twp.  8ft 
N.  J.  L.  232,  the  Judge  expressed  the  opinion 
that  the  powers  heretofore  confided  to  the  su- 
preme court  may  unquestionably  be  abridged 
or  taken  away  by  the  authority  of  tbe  legis- 
lature, yet  In  both  cases  the  legislative  In- 
terdiction was  held  not  to  bar  the  Inquirr 
whether  the  proceedings  below  had  been  In 
pursuance  of  the  act,  or  whether  the  special 
Jurisdiction  had  been  exceeded.  The  court  then 
said :    "So  tar  as  the  eSect  upon  tbe-  court  la 
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was  made  returnable  on  March  21,  1900,  and 
on  that  day  the  city,  throush  oouasel,  ap- 
peared,  and.  for  eauge  why  the  order  of  in- 
junction  should  not  be  made,  arerred,  in  ef- 
fect, the  regularity  and  legality  of  the  ordin- 
ance in  question,  and  the  full  right  and  pos- 
er of  the  city  in  the  premises.  On  the  same 
day  the  St.  Charles  Street- Rail  way  Company 
appeared  in  the  case  by  intervention,  and 
joined  the  city  in  resisting  the  writ,  setting 
forth  at  length  the  grounds  therefor.  After 
bearing  upon  the  rule,  the  judge,  on  March 
23,  1900,  discharged  Uie  same,  and  entered 
an  order  directing  the  writ  of  injunction 
pendente  lite,  to  issue,  upon  bond  being  giv- 
oi  by  plaintiffs  in  the  sum  of  $2,S00,  whei-e- 
up<»i  the  city  of  New  Orleans  on  March  26. 
1000,  filed  an  application  to  dissolve  the  in- 
junction as  in  case  of  giving  a  bond  to  in- 
demnify plaintiffs  in  'whatever  injury  might 


result  to  them  by  reason  of  the  sale  of  th» 
franchise  rights  as  advertised  under  the  citj 
ordinance,  but  averring  its  exemption  hy 
law  frMn  furnishing  bond  in  l^al  proceed- 
ings; that  is  to  say,  claiming  the  right  to 
dissolve  on  bond,  but  asserting  legal  exemp- 
tion from  giving  the  bond  itself.  The- 
ground  upon  which  the  application  to  dis- 
solve on  bond  was  made  was  that  the  sal» 
sought  to  be  enjoined  would  not,  if  permit- 
ted, work  plaintiffs  any  irreparable  injury, 
or  injurjr  at  all.  The  district  judge  denied 
the  application  to  dissolve  whereupon  the 
city  of  nerff  Orleans  applied  to  this  court  for 
its  writ  of  mandamus  to  compel  the  judge- 
to  grant  the  order  to  dissolve  on  bond,  or  ii» 
in  case  of  bond.  The  rule  nisi  issu^,  re- 
quiring the  district  judge  to  show  cause  why- 
^e  writ  should  not  issue,  and  for  snswer  he- 
replies  that,  iu  the  exercise  of  the  discretion 


concerned  It  matters  not  whether  the  writ  of  cer- 
tiorari Is  denied,  or  a  class  of  cases  to  which  It 
before  extended  Is  attempted  to  be  withdrawn 
from  Us  operation.  In  the  latter  mode  the 
court  coatd  be  as  effectually  destroyed  aa  in  the 
former.  If  one  dass  of  cases  may  be  placed 
bejond  the  saperlnteodlng  Jurlsdlctloo  of  this 
eourt  relief  mmj  be  denied  to  the  entire  elass ; 
and  If  to  cme  class,  then  to  every  class.  The 
thinff  to  be  preserved  la  the  Inherent  power  of 
the  court  to  superintend  the  proceedings  of  the 
Inferior  tribunala  The  writ  Is  a  mere  oachin- 
•ry  provided  for  accwnpllehlnB  that  end.  The 
Ibrmer  Is  the  snbstanee,  the  latter  the  shadow, 
which  would  be  of  no  avail  It  the  legislature 
could  at  wilt  declare  that  all  or  any  of  the  sub- 
jects to  which  It  can  now  be  directed  shall  not 
la  the  future  be  reached  by  It.  .  .  .  These 
prerogative  writa  are  the  anns  of  the  court,  by 
which  every  class  of  subjects  over  which  it  ez- 
•rclaes  Its  authority  is  brought  within  Ita  Ju- 
risdiction, and  therefore  every  enactment  which 
materially  affects  the  vigor  and  reach  of  those 
arms  sabstantlallj  Impairs  the  power  of  the 
court.  It  may  be  competent  Cor  the  l^lslature 
to  enact  that  the  proceedings  of  a  special  tri- 
bunal shall  be  final  and  CMiclusive,  snd,  so  long 
as  the  granted  power  is  strictly  pursued,  the 
legislative  will  must  be  respected ;  but  In  my 
i^lnlon,  whea  the  Inferior  Calls  to  pursue  the 
provisions  of  the  grant,  and  to  keep  within  it, 
the  right  oC  this  court  to  review  the  erroneous 
proceeding  attaches,  and  It  la  beytmd  the  power 
of  the  lawmaker  to  arrest  the  employment  of  the 
appropriate  writ  for  that  purpose."  The  court 
quoted  from  Aekerman  v.  Taylor,  8  N.  J.  Zi. 
SOS.  and  the  later  case  of  Aekerman  v.  Taylor, 
0  N.  J.  h.  65. 

A  Justice  of  the  peace  had  adjourned  a  cause 
to  the  27tb  <^  the  month,  but  by  a  clerical  tr- 
ror  entered  It  as  the  24th.  On  the  24th  the 
^alntiff  appeared,  and  tlie  Justice  tried  the 
eauae  and  rendered  Judgment  for  the  plaintiff 
In  the  absence  of  the  defendant.  The  court 
held  that  while  It  might  be  true  that  the  statute 
conferred  upon  the  defendant  the  right  of  ap- 
peal It  was  not  the  Intenthm  of  that  statute  to 
preclude  him  from  seeking  relief  In  this  coart 
by  certiorari ;  that,  while  appeal  Is  strictly  a 
statutory  remedy  originating  In,  and  In  all  re- 
spects regulated  and  governed  by,  provisions  oC 
positive  law.  the  remedy  by  certiorari  pertains 
to.  and  rcaults  from,  the  general  superintend- 
ing Jurisdiction  of  the  supreme  court  over  alt 
inferior  tribunals  which  do  not  proceed  accord- 
ing to  the  course  of  the  common  law.  Rlttcr 
v.  Kunkle.  80  N.  J.  L.  269. 

A  motion  was  made  In  the  court  of  chaneerr 
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to  dlBstrive  an  Injunction  restraining  the  board 
of  chosen  freehotders  from  building  a  bridge 
autborlsed  by  an  act  ot  the  l^slatnre.  In  dis- 
solving the  injunction  tbe  diancellor  held  tbst 
the  right  of  correction  and  supervision,  which 
In  England  belongs  to  tbe  King's  bench,  In  this 
state  belongs  to  the  supreme  court.  That  when- 
ever tbe  rights  of  Individuals  ars  Invaded  br 
persons  clothed  with  aathorlty  to  act,  who  ex- 
ercise that  autliorlty  Illegally,  the  persons  ag- 
grieved must  seek  redress  by  certiorari.  It  ap- 
iwrtalns  to  the  general  supervisory  Jurlsdlctloo 
of  the  supreme  oourt  exwdslng  in  that  behair 
the  power  of  tbe  King's  bench  to  correct  abuses 
of  tbat  character.  The  Jurisdiction  Is  not  a 
doubtful  one,  nor  la  the  exercise  of  power  un- 
der It  novel  either  In  England  or  this  etste. 
Tucker  v.  Burlington  County  Freeholders,  1  X. 
J.  Eq.  262. 

Tbe  legislature  bad  passed  an  act  providing 
that  "  'all  persons  aggrieved  by  any  order  or 
decree  of  the  prerogative  court  may  appeal  front 
the  same'  to  this  court  [of  errors  and  appeals]. 
In  the  same  manner  In  all  respects  as  now  pro- 
vided by  law  for  appeals  from  the  court  of 
chsacery.**  The  act  was  qnestlooed  as  being  un- 
constitutional. The  court  held  that  the  act 
was  constltutlmal ;  tbat  the  legislature  could 
not  deprive  the  decrees  and  the  Judgments  of 
their  quality  of  being  conclusive,  nor  take  front 
the  supreme  eonit  say  of  those  preragstlve 
writs  by  which  Infertor  Jurisdictions  are  super- 
Intended  and  regulated.  The  power  to  do  this 
would  Involve  the  power  to  modify  In  essential 
particular*  the  Conetitntlon  of  those  courts,— 
a  power  not  to  be  dlstlngnlshed  from  an  an< 
thorlty  to  supersede  or  abolish.  It  Is  oitlrelr 
dear  that  the  legislature  has  not  the  compe- 
tency to  Impair  the  essential  nature  or  Jurisdic- 
tion of  any  ot  the  constltutlcHial  coorta  It 
may,  howevw,  extend  tbat  Jurisdiction,  as  waa 
done  by  the  statute  ander  consideration.  Har- 
ris V.  Vanderveer,  21  N.  J.  Bq.  424. 
New  York. 

By  the  several  Constitutions  tbe  supreme 
court  bss  been  continued  with  Its  Jurisdiction 
SB  It  Mdsted  at  the  adoption  of  tbe  Constitu- 
tion of  177T  unimpaired.  There  Is  no  express 
grant  of  tbe  power  under  consideration  In  any 
of  tbe  Constitutions,  but,  ss  will  1»e  seen,  tbe 
supreme  court  and  certain  local  courts  posses- 
sing Its  general  powers  within  their  territorlat 
Jurisdiction  bave  tbe  same  [mwera  In  refturd  to 
this  subject  as  the  King's  t>ench  of  BnglanA 
had  at  the  time  of  the  separation. 

The  general  Jurisdiction  of  law  and  equity 
which  the  supreme  court  of  tbe  state  poi 
nndsr  the  provisions  oC  tbtOCen^^flm  In- 
Digilized  I 
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Tested  in  him  by  law,  he  had  declined  to  die- 
«olTe,  as  on  bond,  the  injunction  he  batl 
granted,  and  that  this  was  done  after  due 
bearing  of  the  parties  in  interest.  He  re- 
•peetfutly  sutnnits  that  his  discretion  in  the 
premiaes  b  not  subject  to  review  in  a  pro- 
-eeeding  by  mandamus,  and  cites  in  support 
•of  this  poeitjon  Code  Prac  art.  307 ;  State 
«s  rel.  Itoth  v.  Iberville  Dist.  Judge,  38  La. 
Ann.  49 ;  State  ea  rel.  Morgan's  L.  <£  T.  £.  <G 
8.  S.  Co.  v.  Ttomty-firtt  Diet.  Judge,  36  La. 
Ann.  394;  and  State  ea  rel.  if  mo  Orleans  <fi 
B.  8.  8.  d  Lottery  Co.  r.  Eighth  Diat.  Judge, 
23  La.  Ann.  766.  And  this  is  the  issue  now 
presented  for  determination. 

The  langua^  of  the  Code  of  Practice  l«rt. 
SOT)  anthoriziDg  the  dissolving  of  injunt^ 
tioni  by  the  giving  of  bonds  to  stand  in  lieu 
"thereof  is  as  follows:  "Whenever  the  act 
prohibited  by  the  injoncUon  is  not  such  as 

'dndea  all  the  Jarledlcthm  wbldi  was  possessed 
and  exercised  by  the  Bnpreme  coart  of  tbe  col- 
■onj  of  New  York,  at  any  time,  and  by  tbe  court 
4»f  chancery  In  England  on  tbe  4tb  da;  of  Jnlj, 
1776;  with  the  exception*,  addition^  and  limits^ 
tlons  created  and  Imposed  by  tbe  ConstltntloB 
«nd  laws  of  tbe  state.  N.  T.  Code  Clr.  Proc 
4toap.  3,  art.  1,  |  217. 

In  New  York  there  Is  no  express  constlCutlon- 
«1  or  statutory  grant  of  the  power  of  superis- 
tmdlng  control,  but  tbe  power  of  general  bu- 
perlntendence  over  Inferior  tribunals,  as  well 
Mu  all  otber  powers  resident  in  the  courts  of 
King's  bencb,  common  picas,  and  exchequer 
were,  by  the  act  of  May  9,  1691,  conferred  upon 
tbe  saprenn  court  of  tbe  province  or  colony, 
«Bd  renewed,  recognised,  and  continued  by  pro- 
vtndsi  act  or  royal  ordinance,  until  the  adc^- 
tlon  of  tbe  first  Coustitntion.  Bob't  Ludlow 
Fowler,  In  IS  Alb.  L.  J.  211. 

Tbe  court,  without  any  new  specifications  as 
«o  Its  common-law  powers,  was  continued 
tbningh  the  several  Constitntlons  down  to  tbe 
present,  wblch  states  that  It  Shall  have  general 
Jarladlctlon  In  law  and  equity,  and  nblch,  by 
tbe  Code  of  Civil  Procedure  before  quoted  (| 
31T),  Is  stated  to  be  "all  the  jurisdiction  which 
vai  possessed  and  eserelsed  by  tbe  sapreme 
«onrt  of  tbe  colony  of  New  York  at  any  time," 
«te.  Ite  Stelnway,  1S9  N.  T.  260,  46  L,  R.  A. 
461,  63  y.  W.  1103. 

Jndge  Venn,  who  wrote  the  opinion  In  this 
«ase,  and  also  Mr.  Fowler,  are  deserving  of  great 
credit,  and  here  earned  tbe  thanks  of  the  peo- 
ple of  New  York  for  resuscitating  this  old 
gtrovlnclal  statute  from,  as  stated  by  tbe  latter, 
"the  back  of  an  obsolete  book  on  Practice  and 
In  several  rare  volumes  preserved  as  unique 
specimens  of  the  prhiters"  art,"  and  placing 
It.  with  B  history  of  tbe  supreme  court  thereby 
created,  down  to  the  present,  with  sll  Its  orig- 
inal powers  nnlmpatred,  but  rather  confirmed 
and  continued  by  general  constitutional  grant, 
andlsturbed  by  the  maker  of  statute  law,  where 
It  will  endure  as  long  as  the  leaves  of  the 
reporta  of  tbe  declsloni  of  tbe  court  of  ap- 
veala. 

The  court  of  gmeral  sessions  of  the  peace  has 
always  been  considered  and  treated  as  an  In- 
ferior court  subject  to  tbe  general  superintend- 
ence of  the  supreme  court  Writs  of  error, 
«ertiorarl,  mandamus,  and  attachment  issue  to 
It  from  tbe  supreme  court.  These  writs  con- 
elnalvely  sbow  It  to  be  subordinate,  and  prove 
the  aathorlty  which  has  always  been  exercised 
«vev  It.  It  Is  fit  and  proper  that  tbe  courts 
«f  gencnl  sessions  at  tbe  peace  in  tbe  different 
^ooBtles  riMHild  be  nndsr  the  eonttol  of  a  siips»> 


may  work  an  irreparable  injury  to  tbe  plaiii- 
tilT,  the  court  may  in  their  discretion  dis- 
solve the  same,"  etc.  In  tbe  23  La.  Ann. 
case,  cited  supra,  it  was  held  that,  the  dis- 
trict judge  being  vested  with  discretionary 
power  and  authority  to  dissolve  an  injunc- 
tion on  bond,  the  writ  of  mandamus  could 
not  He  to  coerce  that  discretion.  In  the  36 
La.  Ann.  case  [page  394],  cited  aupra,  Mr. 
Justice  Manning,  as  the  organ  of  the  court, 
said:  "The  decisions  of  this  court  that  the 
writ  of  mandamus  will  be  issued  by  it  only 
in  aid  of  its  appellate  jurisdiction  may  now 
be  relefpUed  to  the  judicial  lumber  roMn, 
since  the  broad  ctmferring  upon  us  of  super- 
visory powers  by  the  existing  Constitution 
[that  of  1879].  Many  artielee  of  the  Code 
of  Practice  which  until  then  were  benumbed 
have  been  quickened  into  beneficent  life  by 
the  wand  of  that  terae  aad  oomprehenuTe 

Intending  Jurisdiction.  These  courts  are  whol- 
ly independent  of  each  otber,  and  If  their  pro- 
ceedings were  not  subject  to  be  here  reviewed 
we  might  find  different  rules  of  law  and  of  jus- 
tloe  In  almost  every  eonn^.  This  would  In- 
troduce disorder  and  confusion,  and  be  Incon- 
sistent with  tbe  regular  and  uniform  admlnlstnt' 
tlon  of  justice.  People  v.  Chenango  County 
Justices,  1  Jobna  Caa  179. 

A  statute  authorized  the  laying  out  of  high- 
ways by  the  highway  commissioners,  and  pro- 
vided for  an  appeal  from  their  determination 
to  the  judges  of  tbe  common  pleas,  and  that 
the  decision  of  the  latter  should  be  conclusive. 
A  certiorari  was  Issoed  by  the  supreme  court  to 
remove  the  proceedings  to  that  court.  The 
right  of  the  supreme  court  to  award  a  certiorari 
to  Inferior  courts  and  persons  invested  by  the 
legislature  with  power  to  decide  on  the  prop- 
erty snd  rights  of  citizens,  even  In  cases  where 
they  are  authorized  by  statute  finally  to  hear 
and  determine,  was  asserted  as  that  maintained 
by  the  King's  bencb  in  4  Hawk.  144 ;  and  fur- 
ther, that  the  necessity  of  superintending  power 
was  eo  obvious  and  indispensable  that  the  court 
ought  by  no  means  to  deny  themselves  a  juris- 
diction of  such  salutary  influence.  Lawton  v. 
Cambridge  Highway  Comrs.  2  Cat.  179. 

To  tbe  aame  effect,  quoting  and  approving 
the  above,  Is  Lynde  v.  Noble,  20  Johns.  80 ; 
Kinderhook  Highway  Comrs.  v.  Claw,  15  Jobns. 
637 ;  Ea  parte  Albany.  28  Wend.  277. 

When  the  l^tlature  confers  power  on  any 
Inferior  tribunal,  the  exercise  of  which  may  af- 
fect tbe  rights  of  persons  or  property  notwith- 
standing their  decision  may  be  declared  to  be 
final,  yet  the  supreme  court,  like  tbe  court  of 
King's  bench,  bss  a  general  snperlotendlng  con- 
trol over  Its  proceedings.  Bradburst  v.  First 
O.  S.  W.  Tump.  R.  Co.  18  Johns.  13. 

That  "the  general  superintending  power  of 
the  court  to  award  a  certiorari,  not  only  to  In- 
ferior courts  but  to  perscms  Invested  by  the 
legislature  with  power  to  decide  on  tbe  prop- 
erty or  rWits  of  the  citizen,  even  Id  cases  where 
they  are  authorized  by  statute  finally  to  hear 
and  determine,  has  been  frequently  exercised, 
is  considered  as  wall  established  by  the  com- 
mon law,  and  can  only  be  taken  away  by  ex- 
press words."  Supervisory  power  "will  be  ex- 
ercised when  the  duty  to  be  performed,  and  tbe 
manner  of  executing  It,  are  clearly  pointed  out 
by  law,  and  there  shall  appear  to  have  been  an 
essential  departure  from  It."  L«  Roy  v.  How 
York.  20  Jobna  480,  11  Am.  Dec.  280. 

In  the  exercise  oX  superintmding  power,  the 
writ  of  error  Is  a  writ  of  right,  but^be  writ  trf 
certiorari,  a  writ  of  dl>cr^^|^^9^i|^4e 
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prOTision.  But,  while  the  range  of  cases  in 
which  we  may  issue  this  writ  is  thus  ca- 
larged,  it  does  not  follow  that  it  may  he 
invoked  alwa^,  instead  of  an  appeal.  It 
would  revolulionize  our  jurisprudence  to 
hold  that  every  right  that  was  formerly 
enforced  by  appeal,  and  every  wrong  that 
was  formerly  redressed  by  appeal,  can  now 
be  enforced  or  redressed  by  mandamus, 
when  an  emergency  senna  to  require  or  in- 
vite it"  Referring  to  Code  Prac.  art.  307, 
the  learned  justice  said:  "The  language  is 
.  .  .  permissiTe  when  dissolving  upon 
bondj — 'Ue  court  may  dissolve,'  and  use  its 
discretion  whether  it  will  or  will  not  dis- 
solve,"— citing  8taU  ea  rel.  New  Orleans  <£ 
II.  S.  8.  d  Lottery  Co.  v.  Eighth  Dist.  Judge, 
23  Ia.  Ann.  7tiO.  DtMilaring  that  the  relat- 
or's remedy  was  by  appeal,  and  not  by  man- 
damus, he  concluded  bis  opinion  in  these 
words:  "We  do  not  rule  definitely  that  we 
will  not  grant  a  mandamus  whenever  there 
is  a  remedy  by  appeal.  We  confine  our- 
■elves  to  the  point  presented  in  the  case  at 
bar."  And  the  writ  was  refused.  In  the 
88  La.  Ann.  case  [page  49],  dted  svpra,  it 
was  held:  "The  dissolution  of  an  injunc- 
tion on  bond  is  the  exercise  of  the  discretion- 
ary power  vested  expressly  in  the  judge  by 
the  terms  of  the  Code  of  Practice;  When  re- 
fused, a  mandamus  will  not  lie  to  compel  a 
dissolution.  The  reme^  is  by  appoU."  See 
also  State  ete  rel.  Dimllut  v.  Orleana  Ditt. 


In  People  rel.  Cliurell  T.  All^hany  County 
Supers.  15  Wend.  198. 

"Tbls  writ  Is  an  emanation  from  tbe  sen- 
era!  BQperrlsory  duty  of  tbe  supreme  court  to 
reetraln  tbe  action  of  all  Inferior  magistrates 
to  matten  witbln  tbelr  legal  grasp."  Tbls  was 
said  In  relation  to  the  writ  of  certiorari.  Bird- 
sail  T.  Phllllpfl,  17  Wend.  464. 

Want  of  Jurisdiction  In  the  court  below  Is 
equally  a  want  of  It  In  the  appellate  court,  and 
tbe  only  direct  proceediiv  tar  redress  would 
be  by  a  certiorari.  The  court  said :  "The  booke 
are  studded  wltb  cases  of  certiorari  grounded  on 
excess  of  Jurisdiction  In  divers  departments  of 
th«  law.  .'  .  .  The  writ  goes  on  tbe  as- 
SDUptlon  that  powers  had  been  usurped,  and 
tbe  proceedlog  Is  In  England  always  considered 
as  at  the  suit  of  tbe  King.  It  Is  so  entitled, 
and  should  here  be  entitled  the  People  v.  UagU- 
tmta."  People  v.  Suffolk  County  Judges,  24 
Wend.  240. 

The  relator  was  charged  wltb  being  the  father 
of  a  bastard  child.  The  Justice  ot  the  peace 
after  examining  the  charge  decided  that  be  was 
not,  and  discharged  blm.  Tbe  superintendents 
of  the  poor  served  a  notice  on  the  relator  that 
they  appealed  from  the  determination  of  the  Jus- 
tice to  the  aeit  court  of  general  sessions  of 
tbe  county.  Tbe  relator  appeared  at  the  ses- 
rions  and  objected  to  tbe  Jurisdiction  of  tbe 
court  to  mistalD  the  appeal,  which  was  over- 
ruled. The  supreme  court  awarded  a  writ  of 
prohibition  to  restrain  the  court  of  general  ses- 
sions from  proceeding  on  the  appeal.  People 
em  rel,  Immont  v.  Tompkins,  10  Wend.  104. 

A  writ  of  certiorari  Issued  for  tbe  purpose  of 
enebling  tbe  supreme  court  to  exercise  Its  su- 
pervisory powers  over  Inferior  tribunals  re- 
moves Dotbing  but  the  record  or  other  entry  In 
the  nature  of  the  record  of  tbe  imiceedlngs  In 
tbe  court  below.  The  coari  cannot  look  be- 
yond it  for  the  purpose  of  a  review  on  tbe  mer- 
its People  reL  Agnew  t.  New  York,  a  Ulll. 
10. 
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Judge,  29  La.  Ann.  SCO.  Theae  decisions  ar» 
to  the  point,  and  constitute  store  decisis.  Iia 
view  of  them.  I  think  the  jurisprudence  may- 
be considered  settled  that  the  remedy  is  by- 
appeal,  and  not  by  mandamus,  from  the  nil* 
ing  of  the  judge  of  the  oourt  of  the  first  in- 
stance, denying  an  application  to  dissolve  oi» 
bond  the  preliminary  injunction  he  haO' 
granted.  I  have  not  been  able  to  find,  nor 
has  the  able  and  diligent  counsel  for  the  re- 
lator cited,  a  single  decision  of  this  court  af- 
firming a  oontrary  view,  or  sustaining  th» 
conclusion  reached  by  the  majority  of  the 
court.  There  are  repeated  decisions  making' 
peremptory  writs  of  mandamus  requiring 
district  judges  to  grant  orders  of  injunctioit 
under  Code  Prac  art.  298,  on  the  primik 
facie  showing  made;  for  the  language  of  that 
article  is,  '"Die  injunction  must  be  granted,"' 
etc.,  but  not  one  coercing  the  discretion  spe- 
cially vested  in  him  by  Code  Prac  art  307,. 
by  requiring  him  to  permit  the  injunction 
granted  to  be  dissolved  on  bond.  It  is,  I 
fear,  equivalent  to  a  new  ruling,  estahlishing- 
that  the  writ  of  mandamus  will  issue  to  co- 
erce tbe  judgment  of  the  trial  judge  in  a  case- 
where,  like  the  present  one,  by  the  expresa 
language  of  the  law  he  is  vested  with  discre- 
tion. For  iheae  reasons,  I  respecUuIly  dis- 
sent. 

Watklma,  J.,  eonenrs  in  this  dissent. 


in  Re  Mount  Uorrls  Square.  2  Hill,  14.  the- 
court  said:  "A  certiorari  to  reverse  a  mere 
corporate  act  Is  without  precedent;  though,  if 
It  should  be  altogether  destitute  of  authority, 
and  followed  by  a  Judicial  decision  which  woalA 
therefore  be  void  for  want  of  Jurisdiction,  tbe 
corporate  act  might  be  examinable  on  certio- 
rari as  incidentally  vitiating  the  latter;  for  It 
la  too  late,  perhaps,  to  deny  that  there  are- 
some  Judicial  acts  of  municipal  corporatloos,  or 
rather  acts  of  certain  officers  of  those  Institu- 
tions, wUch  may.  In  the  discretion  of  thl» 
cour^  be  reviewed  by  certiorari.  Le  Roy  v. 
New  Tork,  20  Johna  430.  11  Am.  Dec.  289; 
Parks  V.  Boston,  8  Pick.  218,  19  Am.  Dec.  322; 
Starr  v.  Rochester,  d  Wend.  664." 

In  Bm  parte  Heath,  8  Ulll,  42.  the  court  sal« 
that  while  certain  words  In  a  statute  might  be- 
liberally  construed  to  Imply  an  Intent  to  take- 
away the  power,  so  might  a  statute  declaring 
the  dedston  of  an  Inferior  court  conclusive  or 
dnal  be  coostmed  to  take  from  this  court  the 
power  to  review  tbe  decision  by  certiorari.  But 
It  has  often  been  held  that  this,  or  the  like- 
words,  should  not  be  constmed  to  devest  the 
superior  court  of  Its  supervisory  power;  mudf 
that,  to  give  a  statute  such  an  effect,  tbe  leg- 
islature must  say  In  so  many  words  that  they 
Intended  to  take  away  the  power 

But  In  grder  to  warrant  our  Interference  In 
this  form,  the  act  must  be  plainly  Judicial.  Tbe- 
wrlt  lies  to  inferior  courts  only.  Bacon  Abr. 
Certtorari  B.  And  even  then.  If  tbe  act  be  mere- 
ly ministerial,  the  writ  will  not  lie.  Bex  v. 
Lloyd,  Cald.  Caa  809. 

The  defendant  had  been  convicted  and  sen- 
tenced In  the  general  sessions  of  felony,  anA 
was  afterwards  granted  a  new  trial  by  tbat 
court.  Tbe  district  attorney  procured  a  writ 
of  certiorari  to  Issue  out  of  the  supreme  court 
to  the  sessions,  and  tbe  action  of  tbe  session* 
was  reversed  on  the  ground  tbat  It  bad  no  Ju- 
risdiction to  grant  a  new  triaU.  People.T,  Dm- 
nelly,  21  How.  Pr^«^^^    GoOg  Ic 
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MI8S0UBI  SUPBEME 

STATB  of  IfissoUTi  ea  reL  M0I7KTT  MILL- 
ING COMPANY 
«. 

Jmmes  T.  NEVILLE,  Judge  of  Greene  Coun- 
ty Circuit  Court. 

(  Mo.  ) 

1.  HMtemna  to  compel  tbe  TClnatsto- 
McMt  of  •  ««ie  errcmeoDtir  atriAen  from 
the  docket  may  be  lamed  to  a  circuit  eoart  by 
tbe  supreme  court  of  Ulsaoorl  lo  the  ezerclee 
of  tbe  geaeral  power  of  BuperlnteDdiog  cod- 
trol  cranted  to  tbe  latter  court  by  Const, 
art.  6,  I  8,  but  DO  order  will  be  made  as  to 
what  declaloa  tbe  coart  shall  reader  as  to 
mnj  questioa  InTolTed,  or  as  to  the  course  It 
■ball  pursue  la  dtsposlnx  of  tbe  cause. 

Mm  Tli«  voncrml  ■■porlntondlnv  eoatvol 
euiferred  by  Const  art  6,  I  8,  upon  tbe  so- 
preme  court  over  Inferior  courts,  inclades  no 
power  to  control  the  judgment  or  discretion 
of  a  lower  court  for  any  particular  purpose 
or  in  any  particular  manner. 

(Jane  26,  1900.) 

PETITION  for  a  writ  of  mandamus  to 
compel  respoadent  to  reinstate  and  pro- 
ceed with  the  trial  of  a  cause  which  he  had 
■tricken  from  the  docket.  OnmtetL 
The  facta  are  stated  in  the  opinion. 


COURT  (Division  2). 

Messrs.  A.  W.    Lyon   and  DatIb 
Steele,  for  relator: 

Mandamus  will  lie  where  the  court  refuses- 
to  a£t,  and  strikes  the  case  from  the  dockets 

State  ea  rel.  Bayha  v.  Philips,  97  Mo.  331,. 
3  L.  R.  A.  476,  10  S.  W.  855;  State  ex  rel. 
Huey  V,  Cape  Girardeau  Common  Pleas  Ct. 
73  Mo.  660;  State  ex  rel.  Schonhoff  v. 
(yBryan,  102  Mo.  264,  14  S.  W.  933;  State 
ea  rel.  Martin  v.  Wofford,  121  Mo.  62,  25> 
S.  W.  861. 

The  original  decree  was  interlocutoiy. 

A  decree  is  not  final  unless  it  decides  and 
disposes  of  the  whole  merits  of  the  litiga- 
tion, and  reserves  no  further  questions  or 
directions  for  the  future  judgment  of  the- 
court,  so  that  it  will  be  uunecen^ary  to- 
bring  up  the  case  again  for  the  final  deci- 
sion of  thC'  court. 

Deickhart  v.  Rutgers,  46  Mo.  132;  Butler 
V.  Lee,  33  How.  I^.  200;  Mutual  L.  Ins.  Co. 
V.  Sturges,  32  N.  J.  Eq.  678;  Gcrriah  v. 
Black,  109  Mass.  474 ;  Forbes  v.  Tuckerman, 
116  Mass.  115;  Williams  v.  Field,  2  Wis. 
422,  60  Am.  Dec.  426 ;  Dickenson  v.  Codwtae, 
11  Paige,  189;  WilUamson  v.  Field,  2  Barb. 
Ch.  283;  Forgay  t.  Oonrod,  6  How.  204,  IS 
L.  ed.  40S. 

The  decree  is  not  final  because  it  does  not 
grant  the  relief  contemplated  by  the  Inll. 


Belatora,  commissioners  of  highways,  had  re- 
fused to  lay  out  a  highway.  An  appeal  had 
been  Uken  from  tbeir  declslm,  and  the  ref- 
erees had  reversed  tbe  decree.  The  relators 
kad  procured  a  certiorari  to  Issae  out  of  the 
Mapreme  court  to  review  the  proceedings  of  tbe 
Rfcreea.  Tbe  latter  bad  made  their  return  to 
tb«  writ  sod  this  was  a  motion  on  the  part  of 
tbe  relators  for  a  further  return.  The  court 
•rdered  a  further  return,  and  held  tbat  In  gen- 
eral, If  not  universally,  tbe  supervisory  power 
•f  the  supreme  court  over  Inferior  tribunals  by 
means  of  the  common-law  writ  of  certiorari  ex- 
tends to  questions  touching  the  Jurisdiction  of 
tbe  subordinate  tribunal,  and  the  regularity  of 
Ita  imeeedlDga.  If  snch  tribunals  neither  ex- 
ceed tfaoir  powers  nor  depart  from  tbe  forma 
prescribed  to  them  by  law,  thdr  decision  upon 
tbe  merits  Is  final  and  ctmcluslve.  People  ed> 
rsl.  Tan  Rensselaer  v.  Tan  Alstyne,  82  Barb. 
ISl ;  Birdaall  v.  Phillips  17  Wend.  464 ;  Frin- 
dle  Anderson.  10  Wend.  801 ;  People  em  reL 
Seward  Dntehew  County  Judges,  23  Wend. 
SAO.  In  this  rase  the  court  held,  further,  that, 
altbongh  the  inferior  tribunal  must  pass  upon 
the  facts  toneblag  tbelr  JarisdlcUon,  their  deel- 
rioB  Is  not  eoncluBlve,  otherwise  tbey  ral^t 
exercfae  arbitrary  power,  decide  judicially  that 
tbe  case  Is  within  their  Jurisdiction,  and  bid 
deOance  to  the  superior  court  Hence  tbe  evi- 
dmce  touching  thus  facts  mnst  be  returned  up- 
on certiorari  that  tbe  superior  court  may  exam- 
ine tbe  same  and  determine  whether  the  In- 
ferior tribunal  came  to  the  right  conclusion  up- 
on tbe  facta  which  gave  it  power  to  act.  Peo- 
^e  em  reL  Bodine  v.  Goodwin,  6  N.  T.  6T2. 

Tbe  wedal  term  of  tbe  superior  court  of 
New  York  city  had  awarded  a  peremptory  man- 
damus to  tbe  Justices  of  a  district  court  (the 
district  court  la  New  YorlL  city  Is  a  somewhat 
enlarged  Justice's  court)  commanding  him  to 
■Isn  the  final  order  In  a  summary  proceeding 
to  reeover  the  possession  of  land  as  of  the  date 
UL.B.A. 


when  be  should  have  done  so,  and  to  Issue  hla 
warrant  thereon.  The  action  of  the  Justice  was 
affirmed  by  the  general  term  of  the  superior 
court  holding  that  tbe  superior  eonrt  of  the 
city  of  New  York  had  all  the  Jurisdiction  and 
power  In  civil  matters  of  the  supreme  court, 
limited  only  In  Its  territorial  Jurisdiction.  Peo- 
ple ea  rel.  Allen  v.  Uurray,  2  MIk.  1S2,  23  N. 
Y.  Supp.  leo. 

The  office  of  the  writ  of  cerilorarl  Is  to  bring 
up  for  review  In  the  superior  court  the  record 
of  tbe  inferior  court  or  of  a  tribunal  exercis- 
ing Judicial  functions.  It  la  not  the  office  of 
tbe  writ  to  bring  up  the  proceedings  of  any 
other  bodies  or  classes  of  public  officers.  Peo- 
ple em  reL  Dicklnacn  t.  Urlngston  Connty  Sup- 
ers. 48  Barb.  282. 

This  case  does  not  view  with  favor  Lawton 
V.  Cambridge  Highway  Comra  and  Le  Roy  v. 
New  Yqrk,  saying  of  them:  "But  this  course 
of  decisions  came  pretty  much  to  an  end  with 
the  cases  of  Peoide  em  r«L  Agnew  v.  New  Yorii, 
2  Hill,  10,  and  Re  Uount  Horrls  Square,  2  Hill, 
14,"  and  quoting  with  approval  what  was  said 
by  Bronson,  J..  In  the  first  of  the  last  two 
casea 

The  relator  bad  been  legally  employed  by  the 
oonstltuted  authorities  of  tbe  city  to  perform 
professional  services  as  an  attorney  at  law.  He 
presented  his  bill  therefor  to  tbe  common  coun- 
cil for  audit.  It  was  audited,  and  tbe  resolo- 
tlon  by  which  It  was  aodlted  was  vetoed  by 
the  mayor,  and  the  veto  was  sustained.  Rela- 
tor then  resubmitted  his  bill,  and  It  was  re- 
ferred to  tbe  law  committee,  which  was  after- 
wards dtscbaqed  from  consideration  of  It,  and 
tbe  claim  was  audited  at  $1,800  less  than  tbe 
former  audit.  The  charter  of  the  city  required 
that  all  claims  for  services,  etc.,  should  be  re- 
ferred to  a  committee  to  be  known  as  the  "com- 
mittee on  auditing  aeeooats."  The  relator's 
claim  was  never  so  referred,  nie  supreme 
court  on  certiorari  vacated  and 
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Bondttrxmt  v.  Apperaon,  4  Met.  (K7.)  88; 
Pkillipa  T.  Alcorn,  4  J.  J.  Marsh.  38;  John- 
son V.  Kverctt,  9  Paige,  636;  Beehe  t.  Hub- 
scU,  19  How.  283,  IS  L.  ed.  068;  MoMurtry 
V.  Glascock,  20  Mo.  432. 

It  is  not  now  a  question  as  to  whether  the 
circuit  court  of  Barry  county  acted  correct- 
ly or  incorrectly  in  setting  aside  the  orig- 
inal decree. 

Stttto  ex  Tel.  Herriford  r.  M«K«e,  160  Mo. 
233,  61  8.  VV.  421. 

Jurisdiction  of  the  subject-matter  means 
Jurisdiction  of  similar  actions. 

Roseiiheim  v.  Hartsock,  00  Mo.  366,  2  S. 
W.  473;  I'osthlewaite  v.  Qhiselin,  97  Mo. 
424,  10  S.  W.  482;  State  ect  rel.  Cnion  De- 
pot R.  Co.  V.  Southern  B.  Co.  100  Mo.  69. 
13  S.  W.  398. 

Measra.  Oftorse  Rvlbbcrt,  D.  K.  Kvmpi 
■and  Clond  A  l>avis,  for  respondent: 

After  Jud^uiciit  and  lapse  of  term,  a  cir- 


cuit court  has  no  further  control  of  the  case 
or  its  issues,  nor  power  to  set  aside  the 
judgment,  nor  authority  to  make  ntjw  issiieti 
or  grant  appeal  from  its  decisions  therein, 
nor  jurisdiction  to  correct  errors  of  judg- 
ment. 

Roberts  T.  St.  Louis  Merchants'  Land  Im- 
prov.  Co.  126  Mo.  460,  29  S.  W.  584;  State 
ex  rel.  Brovm  v.  Walla,  113  Mo.  42,  20  S. 
W.  883;  Jackson  v.  St.  Louis  d  S.  F.  B. 
Co.  89  Mo.  104,  1  S.  W.  224;  Danforth  v. 
Lowe,  53  Mo.  217;  State  ex  rel.  Ozark  Coun- 
ty V.  Tate,  109  Mo.  266,  18  S.  W.  1088; 
Little  Rock  t.  Bullock,  6  Ark.  282;  Raw- 
don  V.  Bapley,  14  Ark.  203,  68  Am.  Dec. 
370;  Cosaitt  v.  Biscoe,  12  Ark.  96;  Brady 
V.  Hamlett,  33  Ark.  106;  Turner  v.  John- 
aon,  18  Ky.  L.  Rep.  202,  35  S.  W.  923;  Cof- 
feen  v.  Thomas,  66  111.  App.  117;  Kamp  v. 
Kamp,  60  K  Y.  212;  Dela/ield  v.  IlUnois,  2 
Hill,  169;  Re  Mouaaeau,  30  Minn.  202.  14 


audit  and  allowance  of  relator's  claiai.  People 
«•  rel.  Nlsttet  t.  Amsterdam,  90  lion,  488,  86 
N.  V.  Siipi).  fti). 

Vih'.ie  ibe  claim  of  the  relator  In  the  preced- 
ing L-use  was  before  the  law  committee  of  the 
common  council  that  committee  proceeded  to 
take  teatlmonr  as  to  the  value  ot  relator's  serr- 
ices.  Relator  requested  leave  to  attend  to  such 
hearlDg  and  take  part  In  the  InveBtlgatlon, 
which  was  refused  by  the  committee :  where- 
'opoo  the  supreme  court,  at  special  term, 
.(ranted  an  order  prohibiting  sucb  committee 
from  proceeding  with  such  laveetlgatlon,  and 
from  making  aay  report  of  the  result  of  their 
Investigation  to  the  common  council.  On  ap- 
peal from  that  order  to  the  general  term  of  the 
supreme  court  the  order  was  afDrmed,  the  court 
■■ring  that  it  bad  been  "stated  In  the  dlscus- 
wion  ot  the  principal  case  that  the  charter  of 
tho  city  of  Amsterdam  provides  that  claims 
against  such  city  shall  be  referred  to  the  'eon- 
mlttee  on  auditing  accounts,'  and  that  such 
provlsloD  of  the  statute  excludes  other  commit- 
tees from  acting.  The  law  committee  was 
therefore  witboat  Jurisdiction."  l*eopie  em  rel. 
Nisbet  ▼.  Amsterdam.  90  Unn,  4S5,  86  N.  T. 
Supp.  64. 

la  these  two  cases  the  action  ot  the  court 
In  the  allowance  of  the  certiorari  In  tbe  Brst, 
and  tb«  making  at  the  order  (wlileh  was  sim- 
ply a  writ  of  prohibition)  In  tbe  last,  was  in 
both  Instances  the  exercise  of  the  power  under 
consideration  without  giving  it  a  name. 

Tbe  case  of  Appo  v.  People,  decided. by  the 
court  of  appeals  and  reported  In  20  N. 
T.  631,  affirms  the  exercise  of  the  power 
of  supervision  of  tbe  supreme  court.  Appo  bad 
•been  convicted  of  murder  In  the  oyer  and  termi- 
ner, and,  after  conviction  and  sentence,  that 
-court  at  a  subsequent  term  thereof,  on  tbe  ap- 
pIleatlCHi  of  the  defendant,  announced  Its  in- 
tention to  grant  a  new  trial.  Thereupon  tbe 
{HQsecatlag  attorney  sued  out  a  writ  of  pro- 
hibition in  the  supreme  court  to  prevent  sncb 
sctlon  by  tbe  oyer  and  terminer.  The  supreme 
court  made  the  writ  absolute,  and  this  was  a 
writ  of  error  to  the  court  of  appeals  to  reverse 
that  Judgment.  There  bad  l>een  decisions  of 
the  question  both  ways,  which  tbe  court  of  ap- 
peals held  to  be  almost  evenly  balanced,  and 
that  they  were  entitled  to  treat  it  as  an  orig- 
inal proposition.  The  court  held  that,  althou^ 
the  courts  of  oyer  and  terminer  were  In  one 
-sense  not  interior  courts.  In  the  view  that  they 
were  subordinate  to  the  supreme  court  they 
were :  and  as  such  were.  In  common  with  all 
•otber  minor  tribunals,  suliject  to  its  snperrlsolry 
41  L.  B.  A. 


control,  as  much  so  as  the  court  ol  general  ses- 
sions, and,  applying  the  decMon  in  Peoi^e 
Chenango  County  Justices,  1  Johns.  Cas.  179, 
held  that  they  had  no  authority  to  grant  a  new 
trlaJ  after  conviction,  and  affirmed  tbe  Judg- 
ment of  the  supreme  court  awarding  a  prohibi- 
tion. 

Where  It  Is  plain  that  assessors  have  com- 
mitted an  error  In  making  an  assessment,  the 
supreme  court,  In  virtue  of  Its  supervisory 
power  over  inferior  tribunals,  by  means  of  the 
common-law  writ  ot  certiorari,  has  Jurisdiction, 
and  ought,  In  plain  and  dear  duty  under  tbe 
law,  to  correct  such  error  by  means  of  that 
writ.  People  em  rel.  Cltlzras'  Qasllgbt  Co.  v. 
Brooklyn  Ild.  of  Assessors.  30  N.  Y.  SI. 

People  c«  ref.  Byan  v.  Green,  58  N.  Y.  295. 
holds  that  the  legislature  baa  power  to  confer 
upon  a  local  court  all  tbe  powers  of  the  suprems 
court,  lodndlng  the  right  to  Issue  a  mandamus 
within  its  territorial  Jurisdiction.  After  the 
stating  of  the  reason  which  is  so  frequently 
given  for  the  existence  of  tbe  power  Ln  tbe 
King's  bencb,  the  court  said :  "Another  rea- 
son mote  applicable  to  this  ease  and  to  this 
time  Is  'becanse  of  tbe  general  superlntendencs 
which  It  exorcised  over  all  Interior  Jurisdictions 
and  persons.' "  And  again,  "there  is  great 
force  in  tbe  position  tbat  there  is  a  necessity 
that  the  power  to  eompsl  Inferior  or  subordi- 
nate tribnnats,  magistrates^  and  ail  others  ex- 
ercising public  powers  to  pertorm  their  duty 
should,  4n  a  well-constltnted  government,  re- 
side in  the  highest  Judicial  authority  having 
original  Jurisdiction."  For  the  origin  of  this 
proposition,  see  BtrMtg,  Petitioner,  SO  Pick- 
484  (not  cited  here). 

The  general  superintntdency  of  the  court  of 
King's  bench  over  all  courts  ot  inferior  Juris- 
diction, and  the  power  to  award  a  certiorari  to 
remove  tbe  proceedings  from  any  of  them,  was 
transmitted  by  the  several  Constltations  to,  and 
Is  now  possessed  by,  tin  supreme  court. 

The  right  to  Issue  a  certiorari  to  remove  an 
Indlctntent  from  tbe  oyer  and  terminer  Is  in 
the  discretion  of  the  supreme  court,  and  Its  deci- 
sion thereon  is  conclusive  and  not  revlewabls 
by  the  court  of  appeala  Jones  t.  Fsople,  TO 
N.  Y.  45. 

The  right  to  Issue  a  writ  of  prohibition  Is 
discretionary  wltb  tlie  supreme  court,  and  ita 
order  denying  the  writ  Is  not  appealable  to  the 
court  of  appeals.  People  em  rcl.  Adams  v. 
Westbrook,  89  N.  T.  152 :  St.  David  v.  Lucy.  1 
tAi.  Itaym.  B30 :  Ex  parte  Braudlacht,  2  illll. 
367,  88  Am.  Dec.  608  ;  8tat«  v.  UndBall,  2 
Nott  *  irc.  419. 
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N.  W.  887  ,*  Parbint  t.  Perkins,  7  Conn.  658, 
18  Am.  Deo.  120;  Woodruff  v.  Baoon,  34 
ConiL  182;  BamiU  v.  Bottcorth,  12  R.  Z. 
124;  State  t.  ifa»,  49  Me.  412;  People  ea 
rel.  Manya  v.  Whitaon,  74  111.  20;  Kenney 
T.  &re«r,  13  III.  432,  54  Am.  Dec.  439;  HiU 
•V.  St.  Louis,  20  Mo.  584;  Ross  v.  Ross,  83 
Ho.  100;  Hall  v.  Lane,  123  Mo.  633,  27  S. 
W.  546;  Oamer  v.  Tucker,  61  Mo.  427; 
Baker  t.  HamitAof  <S  £ft.  A.  Co.  36  Mo. 
.648;  Green  t.  CMtello,  85  Mo.  App.  127; 
First  Nat.  Bank  t.  Oarton,  40  Mo.  App.  113; 
£mith  V.  Hockley,  44  Mo.  App.  614 ;  State  t. 
irt»iam«,  147  Mo.  14.  47  S.  W.  891;  Be- 
■skcars  V.  VandaUa  Bkg.  Auo.  78  Ma  App. 
293. 

The  absence  of  both  duty  and  power  to  ad> 
Judicate  the  matters  as  presented  is  appar- 
«iit  from  want  of  lavrful  authority  to  dis- 
4ari»  the  final  judgment  in  either  the  mut- 


ner  or  for  the  oause  presented  the  record 
to  the  Greene  circuit  court. 

The  question  whether  a  court  rightfully 
refused  to  entertain  jurisdiction  of  a  cause 
may  be  reviewed  in  proceedings  for  a  man- 
damus. 

Beguht  v.  Btcan,  39  Cal.  411;  Rexd  v.  Ben- 
zie, 116  Mich.  418,  73  N.  W.  301;  Htate  em 
ret.  Walker  v.  Murphv,  132  Mo.  382,  33  8. 
W.  1136;  State  ea  rtt.  BUie  t.  Elkin,  130 
Mo.  90,  30  8.  W.  333.  81  6.  W.  1037;  Appo 
V.  Peopie,  20  N.  Y.  681. 

The  original  judgn-ent  of  the  Barry  cir- 
cuit court  was  a  flnul  judgment  in  its  en- 
tirety, and  closed  tU»<  case,  so  that  it  could 
no  longer  be  said  to  be  a  pending  action. 

CatUfield  v,  Fariah,  24  Mo.  App.  110; 
Bruoe  humher  Co.  t.  Hoo»,  67  Mo.  App.  264; 
MoOord  T.  UeOord,  77  Bfo.  166,  40  Am.  Rep. 
fl. 


Proeeedlngfl  before  tbe  ma^or  ot  a  cltj  seek- 
IBS  the  retnoTsI  ot  a  city  offlctal,  who,  br  tbt 
proTlslons  of  tbe  goTemlnc  ■tatnte^  eonld  be  re- 
■oored  only  "for  eaase  and  after  opportonltr 
to  be  heard,"  Is  Jadlclal  In  Its  character,  and 
■aa  a  necessarr  conseqaeoce  la  subject  to  review 
by  writ  of  certiorari  Issued  by  the  supreme 
■coart  In  the  exercise  of  Its  superintending  pow- 
«r  oTer  Inferior  tribunals  and  persons  exercis- 
ing judicial  functlona  The  court  of  appeals 
■decided  tbat  the  Justice  of  the  supreme  court 
-at  special  term  bed  the  right  to  grant  an  order 
to  idiow  cause  whj  the  certiorari  should  not 
■fsane  to  rerlew  the  proceedings  before  tbe 
mayor,  and  that  the  general  term  of  the  au- 
vreme  court  was  without  authorltj  to  award  a 
prohibition  to  restrain  tbe  Justice  at  special 
term  from  proceeding  on  the  return  of  the  or- 
-der  to  show  cause,  and  reversed  the  order  of 
tlie  general  term  awarding  such  prohibition. 
People  em  rsL  New  York  r.  Nichols,  79  N.  Y. 
ZS2. 

A  party  other  than  the  relator  applied  to  tbe 
•eommlasloner  ot  tbe  land  office  to  acquire  title 
to  a  atrip  ol  land  onder  the  waters  of  Lake  On- 
tarlo.  The  relator  contested  the  claim,  and 
«  decision  was  made  against  htm  by  the  eom- 
mlsslonera  Upon  a  certiorari  bronght  by  him  to 
rerlew  the  proceedings,  they  were  moved  Into 
the  supreme  court,  and  tbe  award  ot  the  com- 
mlaaloaers  reversed.  Hie  court  ot  appeala  In 
■afflrming  the  dedsloa  of  tbe  supreme  court, 
held.  In  regard  to  the  right  to  a  certiorari  In  a , 
case  like  thl%  that  It  Is  clearly  the  right  of  re-  J 
lator  In  a  eontroverqr  between  blm  and  another 
holding  tbat  be  Is  not  such  owner  and  therefore 
BOC  entitled  to  such  grant.  He  was  entitled 
at  common  law,  as  he  Is  now  by  the  Code,  to 
review  the  determination  by  certiorari.  People 
-ec  rel.  Bumtaam  v.  Jones,  112  N.  T.  597,  20  N. 
B.  677. 

The  power  to  Issue  the  writs  of  mandamna 
and  prohibition  Is  In  the  supreme  court,  and 
not  in  the  Justices  thereof  when  not  holding 
tbe  eonrt.  A  Justice  <^  the  supreme  court  had 
issued  and  made  returnable  before  blm  on  tbe 
^y  of  general  election  an  order  to  show  cause 
why  a  mandamus  should  not  Issue  to  compel 
iBspeetors  ol  election  to  receive  relator's  vote ; 
and.  no  cause  having  been  shown,  he  on  the 
«une  day  issued  a  peremptory  mandamus ;  and, 
the  same  not  having  beoi  obeyed,  h«  proceeded 
to  Una  and  Imprison  tbe  Inspectors  tor  con- 
tempt. Under  a  statute  no  conrt  could  be 
-opened  within  tbe  state  on  tbe  day  of  any  gen- 
eral election  except  to  receive  a  verdict  or  dfs- 
'Charge  a  Jury.  The  court  of  appeals  held  that, 
«•  tbe  court  only  could  award  tbs  writ,  and  as 
41  Ll  R.  A.  . 


the  court  could  not  legally  be  opened  for  such 
purposes  on  electlM  day.  the  proceedings  were 
without  antborlty,  and  reversed  the  order  of 
the  special  term,  and  ot  the  general  term  affirm- 
ing ic.  Feeble  tm  ret.  Lower  t.  Donovan,  18B 
N.  r.  76.  81  N.  B.  1009. 

otais. 

"The  supreme  court  shall  .  .  .  have 
original  Jurisdiction  In  quo  warranto,  manda- 
mus, habeas  corpus;  procedendo^  and  such  ap- 
pellate Jurisdiction  as  may  be  provided  by  law." 
Ohio  Const,  art.  4,  f  2. 

"The  circuit  court  aball  have  like  original 
Jurisdiction  with  tbe  supreme  court,  and  such 
ftppeHate  Jurisdiction  aa  may  be  provided  by 
law."    Id.  I  6. 

Tn  Holllster  v.  Lucas  County  Dlst.  Judges,  8 
Ohio  St.  201,  the  court  said :  "A  writ  of 
mandamus  to  a  subordinate  Judicial  tribunal  la 
properly  directed  to  the  Judge  or  Judges  ot  the 
court,  and  especially  where  there  may  be  other 
Judges  authorised  to  bold  or  participate  IB 
holding  tbe  court.  In  case  of  disobedience  to 
the  mandate  of  the  supervisory  court  the  au- 
thority to  compel  obedience  Is  exercised  over  the 
Judges  personalty  having  the  power  to  ezerelse 
the  functions  of  tbe  court." 
Pennsrlvanla. 

Tbe  Jurisdiction  of  tbe  supreme  court  shall 
extend  over  tbe  state,  and  the  Judges  thereof 
shall,  by  virtue  ot  their  offices,  be  Justices  ot 
oyer  and  terminer,  etc;  they  shsll  have  orlg- 
*na)  Jurisdiction  where  a  corporation  Is  de- 
r>>n<lant,  of  habeas  corpus,  ot  mandamus  to 
.»iirts  of  Inferior  Jurisdiction,  and  of  quo  war- 
ranto es  to  all  officers  ot  the  commonwealth, 
etc.,  but  no  other  original  Jurisdiction;  appel- 
late Jurisdiction  by  appeal,  certiorari,  or  writ 
of  error  In  all  cases,  as  Is  now  or  may  hereafter 
be  provided  by  law.    Pa.  Const,  art.  5,  |  3. 

"Tbe  Judges  of  tbe  courts  of  common  pleas 
within  their  respective  counties  shall  have  pow- 
er to  Issue  writs  of  certiorari  to  Justices  of  the 
peace  and  other  Interior  courts  not  of  record, 
and  to  cause  their  proceedings  to  be  brought 
before  them  and  right  and  Justice  to  be  done.' 
Id.  I  10. 

A  motion  was  made  tor  a  rule  to  show  cause 
why  a  mandamus  should  not  be  Issued  sgalnsi 

the  Judges  of  the  eonrt  of  common  pleas  com- 
manding them  to  proceed  to  the  examination 
of  the  relator,  and.  If  found  competent,  to  ad- 
mit him  to  practice  as  attorney  ot  their  court. 
Tbt  supreme  court  decided  that  tbs  courts  of 
common  pleas  were  not  Inferior  courts  In  a 
legal  sense,  subject  to  the  superintendence  and 
control  ot  tbe  supreme  court  by  writs  of  manda- 
mus, and  that  such  authority  was  aerar  mean^ 
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Where  the  rij^ta  of  the  parties  axe  BetUed 
as  to  the  aubjeot-matter  by  judgment  or  de- 
cree, BO  tbat  it  only  remains  to  execute  the 
■anifl  under  the  proceBs  of  the  court,  either 
under  execution  or  by  judicial  sale  proper, 
the  adjudication  is  final  and  rea  judicata. 

1  Black,  Judgm.  9S  43,  44,  48;  1  Freeman, 
Judgm.  S9  22  et  aeq.;  Myert  v.  Manny,  03 
lU.  211;  Winthop  Iron  Co.  v.  Meeker,  109  U. 
8.  180.  27  L.  ed.  898,  3  Sup.  Ct.  Rep.  Ill; 
Qramt  v.  Phomiw  Mat.  L.  Ina,  Co.  106  U.  S. 
429,  27  L.  ed.  287,  1  Sup.  Ct  Sep.  414;  MiU$ 
T.  Hoag,  7  Paige,  18,  81  Am.  Dec.  271;  Teaff 
T.  Hewitt,  1  Ohio  St.  611,  69  Am.  Dec.  634; 
Weall  V.  Hill,  16  Cal.  14S.  76  Am.  Dec.  608; 
Morria  r.  Morange,  38  N.  Y.  172;  Dow  f. 
Blake,  148  111.  76,  35  N.  E.  761;  (hiardian 
Boo.  Bank  v.  Reilly,  8  Mo.  App.  544;  2 
Bailey,  Jurisdiction,  S  446 ;  Smith  v.  Whitney, 
116  U.  S.  167,  29  L.  ed.  601,  6  Sup.  Ct.  Rep. 


670;  Ea  parte  Penneylvania,  100  U.  S.  174^ 
27  li.  ed  894,  3  Sup.  Ct.  Bep.  84 ;  Ea  part^- 
Gordon,  104  U.  6.  615,  26  L.  ed.  814;  Statr 
em  rel.  De  Puy  v.  Evana,  88  Wia.  266,  60  N. 
W.  433;  Curtia  t.  Ban  Franoisoo  City  ^ 
Covnty  Super.  Ct.  63  CaL  436;  Col«imm 
Dalton,  71  Mo.  App.  14. 

A  final  decree  in  equity  with  r^ard  to- 
mortgage  foTeclosure  is  as  binding  under 
the  principle  of  ree  judicata  as  a  judgment 
at  law,  and  it  includes  everything  the  par- 
ties might  have  brought  forward  had  thcff 
exercisM  reasonable  diligenoe. 

Donnett  V.  WHgM,  147  Mo.  639,  49  S. 
874;  Oreenabaum  v.  Elliott,  00  Mo.  25;. 
Shelbina  Hotel  A»ao.  t.  Parker,  58  Mo.  327  ;. 
Biohardaon  t.  Btotoe,  102  Mo.  33,  14  S.  W. 
810;  Phelan  t.  Gardner,  43  Cal.  306;  Rogerm^ 
T.  Higgina,  67  III.  244;  Chesapeake  d  0. 
Canal  Co.  t.  Oittinga,  36  Md.  270;  Bhepard- 


to  be  conferred  oa  It.  Com.  em  reU  Bracken- 
ridge  T.  Cumberiand  County  Common  Plea* 
Judges,  1  Serg.  ft  B.  187.  Compare  tbla  cam 
wltb  llagertr'a  caae,  4  Watta  800,  and  Com. 
em  ret.  Wilson  r.  Fourteen  Hoes,  10  8erg,  ft  S. 

8oa. 

The  relator  had  made  an  afflrmatlon  before  a 
jnatlcs  ot  tbe  peace  that  he  had  loond  fourteen 
hogs  on  his  land,  some  without  rings  In  their 
noses,  and  all  witliout  rotes  or  poles  about 
tbelr  iieckB,  and  that  be  took  and  drove  them 
away.  The  Justice  Issued  his  prscept  appoint- 
ing and  ordering  two  citizens  to  make  a  Just 
and  reasonable  appraisement  of  the  hogs. 
Thej  made  return  tbat  the;  foand  tbe  number 
to  be  fourteen,  the  whole  without  yokes,  ten 
without  rings  In  their  nosea  valued  at  |67. 
This  was  a  certiorari  to  review  the  action  of 
tbe  Justlcea  Tbe  court,  in  quashing  the  pro- 
ceedings, held  that  a  certiorari  would  He  to  re- 
verse tbe  proceedings,  that  the  court  would 
examine  the  proceedings  of  all  Jurisdictions 
created  by  act  of  assembly,  and  IC  tbey,  under 
pretense  of  such  act,  proceed  to  encroach  Juris- 
diction to  themselves  greater  than  tbe  act  war- 
laata,  the  aupreme  court  will  send  a  certiorari 
to  them  to  have  tbe  proceedings  returned  to 
tbat  court  to  the  end  that  It  may  see  that  they 
keep  themselves  within  their  Jurisdiction,  and 
U  tbey  exceed  it  to  restrain  them  (Rex  v.  Ola- 
morganAlre,  1  Ld.  Baym.  080) ;  and  this  snper- 
faitmdlDg  power  can  only  be  taken  from  the 
court  by  express  words.  Com.  e»  rel.  Wilson 
T.  Fourteen  Hogs,  10  Serg.  &  B.  308. 

The  supreme  court  Issued  a  rule  to  show 
cause  why  a  mandamus  should  not  Issue  to  tbe 
county  commissioners  commanding  them  to  re- 
ceive the  return  of  an  assessment  made  by  tbe 
relator  and  others,  and  to  make  payment  of  the 
amount  prescribed  by  law  for  their  services, 
and  appoint  as  collector  of  taxes  one  of  the  in- 
dividuals returned  by  them  to  the  commission- 
ers. The  court  decided  that,  conceding  that 
commissioners  had  no  discretion  In  relation  to 
the  returns,  yet  It  Is  not  perceived  how  this 
kelps  the  relator's  case  unless  It  can  be  shown 
titat  the  return  is  conclusive  on  tbe  supreme 
court,  and  tbat  In  fact  there  li  no  tribunal  In 
tbe  commonwealth  competent  to  examine  Into 
and  correct  gross  fraa^  or  Illegalities  of  tbe 
procedure  on  the  part  of  the  returning  officer. 
Tbat  it  was  vain  to  deny  that  the  supreme  court 
has  a  Buperlntwdlng  power  by  Information  to 
examine  and  correct  abuses  in  such  casea 
Com.  e»  reL  Leslie  v.  Philadelphia  County 
Comra  S  Bawle,  TO. 

In  Hagerty's  Case,  4  Watts,  300,  the  court, 
la  reviewing  the  proceedings  of  tbe  court 
01  LuB.  A. 


of  common  pleas  upon  a  petition  for  leave  t*- 
prove  tbe  contract  for  a  sale  of  land  by  a  ^ 
cedent,  held  that  its  power,  In  a  ease  like  the- 
present,  to  issue  a  certlotail  to  the  court  or 
common  pleas,  and  remove  tbeir  proceedings- 
for  tlie  purposes  of  Inquiring  whether  tbey  haA. 
exceeded  tbelr  Jurisdiction,  could  not  b* 
doubted.  That,  If  the  court  tof  common  plea» 
could  sasnme  a  jurisdiction  not  given  them  by 
tbe  laws,  and  no  superintending  anthorlty  t» 
restrnia  them  existed,  the  consequences  woul& 
be  exceedingly  mlschleroua  Under  the  provi- 
sions of  the  Constitution  and  acts  ot  assembly 
such  autborl^  faaa  been  uniformly  exercised 
by  the  supreme  court;  citing  Burglnhofen  v. 
Martin,  8  Yeates,  480.  It  was  decided  that  Ia- 
this  case  the  common  pleas  bad  exceeded  lt» 
Jurisdiction,  and  Its  adjudication  and  proceed- 
ings were  quashed- 

It  Is  the  duty  of  three  county  commissioners,. 
In  connection  with  tbe  sheriff,  to  malce  the  se> 
lection  of  the  Jurors  for  service*  ot  the  year. 
Tbe  court  of  common  piesa  had  sustained  a> 
challenge  to  the  array  of  grand  and  petit  Ju- 
rors In  consequence  oi  failure  by  tbe  sheriff  ana< 
oommiHloners  to  make  a  new  ssleetiou  la  th*- 
way  designated  by  tbe  court  as  being  In  ac- 
cordance with  the  law.  Tbe  Sheriff  and  one  or 
tbe  commlsslouers  essayed  to  obey  tbe  order 
ot  the  oourt,  but  tike  other  two  refused  to  unite- 
wltb  tbem  In  making  tbe  selectlMi  as  had  bcem. 
directed  by  the  common  pleas,  and  Inidsted  ob 
selecting  the  Jurors  In  another  manner  as  thejr 
had  been  accustomed;  tbe  result  being  that 
tbe  court  was  obliged  to  adjourn  on  account  or 
Improper  selection  ot  Jurors.  The  eonrt  oT 
common  pleas  thereaftv  caused  the  otHumlsslon- 
ers  who  bad  refused  to  obey  Its  order  to  appear- 
before  It  and  proceeded  to  adjudge  them  In  con- 
tempt, and  to  Impose  a  fine  upon  them  therefor. 
This  was  a  writ  of  error  to  review  the  action 
of  the  common  pleaa.  It  was  objected,  amonr 
other  tbinga  that  tbe  common  pleas  was  not 
an  Inferior  court.  Tbe  supreme  court,  in  decid- 
ing tbe  case,  cited  Hagerty's  Case  as  having  de- 
cided tbat  tbe  proceedings  of  the  common  plea»> 
might  be  removed  into  the  supreme  court  antf 
examined  into  on  certl<miri,  and  that  tbat  was- 
a  civil  case;  and  that  there  was  a  still  stronger 
reason  why  tbe  proceedings  ot  an  Inferior 
tribunal  for  a  contempt  of  court,  which  had  al- 
ways ranked  as  a  criminal  proceeding,  should' 
be  subject  to  the  power  ot  the  court  to  see  that 
tbey  had  not  over8teK>ed  their  Jurisdiction  anA 
exercised  this  summary  power  In  a  case  not 
warranted  by  law ;  tbat  the  supreme  court  pos- 
sesses a  superintending  Jurisdiction,  and  that: 
the  questlOD  as  to  whether  tlu  power  wsp  nroiK 
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m»  T.  Cory,  £0  Wis.  34;  PeterttM  T. 
rfcoMM,  28  Ohio  St.  696. 

The  order  of  the  court  to  set  its  own  jndg- 
■wnt  of  a  former  term  aside  for  the  alleged 
eaases  was  not  the  exerciae  of  ai^  lawful 
power. 

Pome  Moonlandf  IS  Ohio,  444,  46  Am. 
Dee.  686;  AvemaM  v.  Thompa<m,  63  Mo. 
188;  Gray  t.  fotrfos,  74  Mo.  419;  Babh  T. 
Bruere,  23  Mo.  App.  604;  iETtota  t.  Wear, 
145  Mo.  162,  46  8.  W.  1099;  Hope  T.  BUUr, 
106  Mo.  86,  16  S.  W.  696. 

Burceaa,  J.,  delivered  the  <^inion  of  the 
eonrt: 

This  U  an  original  proceeding  by  manda- 
mua  begim  in  this  oourt  the  purpose  of  which 
is  to  compel  the  respondent  judge  of  the  eir- 
enit  court  ol  Oreene  eounty  to  rrinstate  and 
to  proceed  with  the  trial  of  the  oauae  of  A. 


J.  Webber  agaioBt  the  Monett  Milling  Com- 
pany, II.  J.  Webber,  Submit  M.  Mills,  Harrj 
N.  Mills,  and  Alberta  B.  Mills,  which  is  now 
depoiding  in  said  circuit  court  of  Greene 
county  on  a  change  of  venue  from  the  cir- 
cuit court  of  Barr^  ooun^,  where  it  was  be- 

?:un,  but  which  said  suit  the  respondent,  be- 
oie  the  institution  of  this  proceeding,  w 
dered  and  caused  to  be  stricken  from  the 
docket,  and  declined  to  entertain  jurisdictitm 
thereof  and  to  proceed  tfaerewiui.  On  the 
20th  day  of  February,  1900,  there  was  duly 
issued  from  this  court  an  original  writ  of 
mandamus,  directed  to  said  Neville  as  judge 
of  the  circuit  .court  of  Crreene  county,  com- 
manding him  to  forthwith  set  aside  tiie  order 
spiking  said  cause  from  the  dodcet,  and  to 
proceed  to  hear  said  cause,  or  that  he  appear 
and  show  cause  before  division  2  of  the  su- 
preme eoort  on  the  10th  day  of  April,  1900, 


erlr  eieFdslble  bj  writ  of  error  had  not  been 
made  a  qoesUon,  bnt  that.  If  It  had.  tbe  court 
would  bare  tbooght  a  certiorari  the  appropriate 
node  of  bringing  tbe  OMtter  before  tbe  court. 
Thli^  however,  does  not  sffect  tbe  merits  of  tbe 
cue  bnt  merely  the  form  oC  removal,  and  it 
tberefore  la  not  material.  Hnmmel's  Cass^  0 
Watta,  416. 

In  Con.  am  rel.  Johnsao  v.  Betts,  76  Pa.  469, 
It  was  stated  tbat  it  had  been  beld  in  several 
cases  that  the  JIarlsdIctlon  ot  tbe  supreme  court 
eanoot  be  taken  away  acept  by  express  terms 
or  necessarir  impllcatloo.  It  was  beld  In  that 
ease  that  if  It  should  be  decided  that  the  juris- 
diction was  taken  awsj  it  would  be  upon  tbe 
merest  inference  not  necessary,  and  certainly 
not  Irreslstlbls.  Tbat  while  tbe  act  gave  the 
remedy  for  the  reeovery  of  tbe  penalty  Incurred 
under  It,  it  adopted  tbe  provision  of  the  act  ot 
1810  for  tbe  form  of  the  action  and  mode  of 
proceeding  to  recover  the  penalty,  but  did  not 
oecesaarlly  take  away  the  Jarlsdlction  of  tbe 
anprcBM  court  to  supervise  tbe  proceedb^C  and 
kc^  tfa«  Intwlor  trUnmala  within  their  bounds, 
la  an  action  sueb  as  this  In  tbe  name  of  tbe 
commonwealth  to  recover  a  penalty  for  statu- 
tory offenses  the  snpervislon  which  the  essen- 
tial Interests  of  tbe  pnbllc  requires,  belongs  to 
the  anpreme  court. 

In  Com.  V.  Balph,  111  Pa.  866,  8  Atl.  320, 
the  court  ssys :  "It  will  be  observed  tbat  tbe 
set  of  1722  expressly  confers  upon  this  court 
the  powers  of  tbe  King's  bench  In  criminal  casea 
nis  is  plain  from  tbe  language  of  the  set  It- 
■eli;  and  authority  is  scarcely  needed  Cor  so 
plain  a  proposition.  Tliat  there  may  be  no 
doubt,  however,  u|wn  tbla  questlou,  I  will  refer 
to  tbe  case  ol  Com.  v.  Simpson,  2  Grant  Cas. 
488*  where  tbe  act  of  1722  was  ander  considera- 
tion, and  tbe  conetruction  I  have  Indicated 
placed  upon  It  by  this  court."  Then  follows  a 
diawrtatlon  upon  tbe  powers  of  tbe  King's 
bcDCh  at  considerable  length,  citing  and  quoting 
from  many  and  various  authorities  on  the  pow- 
ers of  tbat  court,  and  finally  aaytng:  "This  la 
the  settled  taw  of  England,  and  In  this  coun- 
cry  in  those  states  In  which  tbe  snpreme  court 
Is  clotbed  wltb  King's  bench  powers,  tbe  same 
rule  prevails dtlog  and  qooting  as  authori- 
ties for  this  statement,  Petqile  v.  Termllyea,  7 
cow.  187;  Keoditi^  v.  State,  Cooke  (Teno.) 
475 ;  Bob  v.  State,  2  Yerg.  176 ;  State  v.  Hunt, 
1  H.  J.  L.  287 ;  StaU  v.  Gibbons,  4  N.  J.  L. 
41;  HlchoIlB  V.  BUts,  6  N.  J.  I*  58B:  SUts  v. 
Stone,  8  Harr.  *  ITH.  118.  In  eonelnslon  the 
esurt  said  further:  *^e  general  powers  of 
snpervislon  over  criminal  cases  inherent  to  tbe 
Kiss's  bOMb,  and  saprsssly  conferred  npcm  this 
U  L  B.  A. 


court  by  statutSk  means  SMnathIng  mors  than 
the  trial  of  the  case  bef<m  a  Jury.  .  .  . 
That  It  is  a  power  to  be  exercised  wltb  extreme 
caution  is  admitted.  Tbat  It  may  be  abused 
is  possible.  But  1  can  readily  Imagine  circum- 
stances In  tbe  future  which  wonid  make  the  ex- 
ercise of  this  power  the  only  barrier  Iwtween  a 
good  citiien  and  gross  oppression.  .  .  . 
Tbe  mere  knowledge  that  such  a  power  exists 
lu  this  court  It  is  btileved  will  make  its  fre- 
quent use  unnecessary," 
BJiode  Islmnd, 

"The  snpreme  court  In  Its  respective  divl 
slons  shall  bave  cognisance  of  all  pleas,  real, 
personal,  and  mixed,  and  of  all  civil  actions  be- 
tween party  and  party,  and  between  tbe  state 
and  citizens  thereof,  and  ot  all  criminal  pro- 
ceedings which  may  be  legally  brought  before 
It."    R.  I.  Gen.  Laws  1896,  cbap.  221,  |  6. 

In  Wheeler  v.  Westerly  Probate  Ct.  21  R.  I. 
49,  41  Atl.  674,' the  supreme  court  decided  that, 
in  exercising  Its  supervisory  Jurisdiction  over 
quasl-Jndlclai  tribunals  from  whose  decisions 
no  appeal  or  writ  of  error  lies.  It  had  examined 
the  regularity  of  their  proceedings  very  critical- 
ly. See  Providence  License  Comrs.  v.  O'Con- 
nor, 17  R.  I.  40,  19  Atl.  1080 ;  Lonsdale  Co. 
V.  Cumberland  license  Comrs.  18  B.  I.  6,  25 
Atl.  665:  UanHisy  v.  Pawtucket,  19  R.  I.  8,  81 
Atl.  265. 

Certiorari  In  Rhode  Island  is  the  common- 
law  certiorari,  neither  more  nor  less^  and  not 
Ebe  statutory  certiorari  (wbldi  in  soum  states 
serves  as  an  sppsal  from  tbe  minor  courts) 
wherever  It  Is  used  In  that  state.  Ther^ore  It 
must  be  ccmsldered  as  directed  to  tribunals  ex- 
ercising Judicial  fnnctlona  Smith  v.  BurrlU- 
vllle,  IB  B.  I.  61,  81  Atl.  678,  and  cases  there 
dted. 

Tewa«»ee. 

"The  Jurisdiction  of  this  [supreme]  court 
Btaall  be  appellate  only,  undw  such  restrictions 
and  regulations  as  may  from  time  to  time  be 
prescribed  by  law;  bnt  It  mtj  possess  such 
other  Jurisdiction  as  Is  now  conferred  by  law 
on  the  present  snpreme  court."  Tenn.  Const, 
art.  6,  i  2. 

"Tbe  Jurisdiction  oi  the  circuit,  ehancMy, 
and  other  Inferior  courts  Shall  be  aa  now  ss> 
tabllsbed  by  law.  antll  changed  by  the  legisla- 
ture."   Id.  I  S. 

The  statute  as  to  supreme  courts  Is  Identi- 
cal with  the  ConstltutUm.    Tenn.  Code,  |  344. 

"The  circuit  courts  .  .  .  are  courts  of 
general  Jurisdiction,  and  the  Judges  thereof 
shall  administer  right  and  Justice  according  to 
law  In  all  cases  where  the  Jurisdiction  Is  not 
oonferrod  upon  another  tribunal."    Id^  |  4897. 
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why  be  •bonld  not  do  to.  On  May  17,  1000, 
the  respondent  made  return  to  said  writ  as 
follows:  "(1)  That  on  the  ftnt  day  of  the 
May  term  of  tiie  above  circuit  court,  on  the 
14t^  day  of  May,  1900,  the  reiqKmdent,  as 
presiding  judge  thereof,  ordered  and  caused 
the  case  <^  A.  J.  Webber,  Plaintiff,  v.  Hon- 
ttt  Milling  Company  et  al.,  Defendants,  to 
be  duly  docketed,  with  the  purpose  and  in* 
tention  to  exercise  the  jurisdictioD  of  the  re- 
spondent's court  over  the  said  cause  and  its 
subject-matter,  on  the  record  and  pleadings 
therein.  (2)  That,  in  pursuance  of  said 
purpose,  respondent  has  received  uid  filed  in 
his  said  court  second  amended  answer  of  the 
relator  as  defendant  company,  and  amended 
motions  of  plaintiff  and  other  defendants, 
and  received  the  resignation  of  J.  W.  Vance 
as  receiver,  and  appointed  a  new  receiver  in 
his  stead,  and  directed  care  and  lease  of  the 

"Tber  bave  exclusive  original  Jarlsdletlon  of 
all  pleas  of  the  state  for  crimes  asd  mlsdemean- 
orw,  either  at  ommoa  law  or  bj  statute,  un- 
less otherwise  expresslj  provided  by  tbls  Code." 
Id.  i  4998.  ' 

Tbe  drcolt  eonrt  by  the  common  law  had  a 
control  over  all  inferior  jurisdictions.  The  writ 
o(  certiorari  was  tbe  proper  means  of  exercis- 
ing this  control,  and  tbe  power  of  the  circuit 
court  to  Issue  writs  of  certiorari  conld  not  be 
taken  away  except  by  express  words.  Hurfree 
T.  Leeper,  1  Overt.  1. 

The  EngllA  authorities  Aow  that  tbe  supe- 
rlor  court,  or  court  of  King's  bench,  exercises 
controlling  superintendence  over  all  Inferior 
Jurisdictions.  A  certiorari  la  one  of  the  writs 
adapted  to  tbls  purpose. 

Upon  the  principles  of  tbe  comBHm  law  the 
power  cannot  bo  taken  away  by  Inference.  Hay 
T.  Campbell,  1  Overt.  61. 

Dy  the  common  law  the  court  of  King's  bencb, 
whose  province  It  Is  to  supwvlse  the  proceed- 
ings of  Inferior  tribunals,  could  bavs  issued  a 
oertlorari.  Our  supervisory  oonrts  were  the 
only  ones  of  a  general  and  supervisory  Jurisdic- 
tion, and  are  supposed  to  have  a  slpillar  power 
in  sucb  a  case.  Tbe  act  of  1794,  cbap.  1,  {  1, 
expressly  recognises  tbls  writ  as  one  by  which 
criminal  eases  may  be  removed  from  Inferior  Jo- 
rtsdlotlons.  Kendrlck  v.  State,  Cooke  <Tenn.) 
474. 

Petitioner  filed  his  petition  In  the  circuit 
court,  stating  that  a  fine  was  assessed  against 
him  by  a  court  martial  for  delinquency  for  not 
appearing  when  drafted,  and  that  he  Itnew  not 
when  or  by  whom  tbe  court  was  holden.  Tbe 
return  showed  that  It  was  a  conrt  martial  held 
under  the  laws  of  the  state.  The  return  does 
not  state  any  notification.  Tbe  One  was  as- 
sessed under  the  laws  of  the  United  Btates.  and 
was  claimed  by  tbe  United  States.  Tbe  court 
held  that  as  the  United  States  claimed  a  fine 
assessed  by  a  state  court  msrtlal,  tbey  so  far 
recognised  the  authority  of  the  state  conrta 
Of  eoosequcnce,  tbey  must  recognise  the  author- 
ity of  the  state  ciMirt  which  was  constituted  to 
■npwlnteod  them.  That  all  Inferior  courts 
erected  by  statute  and  proceeding  under  the 
laws  of  tbe  state  are  subject  to  tbe  superin- 
tendence of  tbe  circuit  courta  Exercising  that 
power  of  superintendence,  tbe  court  held  the  as- 
sessment of  the  fine  void,  tbe  psrsou  acted  upon 
baring  no  notice,  and  quashed  the  proceedings 
of  tbe  court  martial.  Durham  t.  United  Btates, 
t  Uayw.  (Tena.)  54. 

Writs  of  certiorari  and  sapersedeas  are  In- 
strumoits  In  tbe  hands  ot  superior  Jurlsdictltms 
by  wbldi  tbey  can  Inquire  Into  sad  control  the 
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mill  prc^rty  in  question,  by  consent  of  the 
parUes,  for  the  coming  year.  (3)  That  the 
respondent  and  his  saUl  court  stand  ready  to 
ana  will  exercise  snoh  further  power  and  Ju- 
risdicticHi,  according  to  his  best  judgment, 
as  the  law  seems  to  require,  upon  the  issues 
presented,  or  to  be  presented,  by  the  parties 
under  their  pleadings,  and  lias  proceeded  to 
hear,  and  is  ready  to  pass  npcm,  a  motion 
that  will  determine  tbe  cause.  (4)  That  re- 
spondent does  not  understand  that  he  is  re- 

5[uired  to  decide  in  any  particular  way,  or  to 
ollow  any  special  course',  in  passing  upon 
the  issues  or  disposing  of  Uie  eaiiae  by  hi>  le- 
gal ju<k;ment;  and  prays  specifle  directions, 
if  any  be  intended,  oy  this  honoraUe  oourt» 
still  wuving,  however,  technical  writ  and 
formal  service  thereof.  Counsel  for  tbe  par- 
ties disa^pree  as  to  the  directions;  defend- 
ants' claiming  that  the  order  is  to  proceed 

cxacein  of  Inferior  Jurtsdlctlona.  Llnebaugb  t. 
Rtnker,  Peck  (Tenn.)  S62. 

The  circuit  court  of  Tennessee  bas  Jurisdic- 
tion to  Issue  a  writ  of  certlMSrl  to  all  courts 
of  Inferior  Jurisdiction  not  proceeding  accord- 
ing to  the  course  ot  the  cMnmon  law,  and  may 
bring  up  all  such  criminal  matters  as  could  be 
brought  by  such  writ  Into  the  court  of  King's 
bencb,  except  such  cases  as  are  prohibited  by 
statute.  Where  an  application  to  tbe  circuit 
conrt  tor  a  writ  vi  eertk»ari  to  rerlew  the  de- 
cision (rf  a  court  created  by  statute  for  tbe  trial 
of  slaves  was  denied  by  tbat  court,  tbe  case  was 
taken  by  writ  of  error  to  the  supreme  court, 
wbl^  reversed  tbe  Judgment  of  tbe  circuit 
court,  holding  that  In  denying  tbe  writ  tbat 
conrt  bad  not  exerdsed  its  discretion  acoord- 
lag  to  law,  but  arbitrarily,  and  ordered  the  dr* 
euit  court  to  grant  the  certiorari,  and,  on  tbe 
proceedings  being  brought  before  It,  to  proceed 
to  give  such  Judgment  thereon  as  In  Its  opin- 
ion ought  to  be  done.  Bob  v.  State,  3  Xng. 
178. 

The  statutes  ot  Tennessee  give  no  power  to 
Justices  of  the  peace  to  award  the  Issuance  of 
writs  of  certiorari  and  supersedeas  which  are  to 
be  used  In  tbe  place  of  an  audita  querela.  An 
attempt  to  do  so  Is  III^I  and  ▼<rid.  The  dr- 
cult  courts  exercise  tbls  pcnrer,  not  by  virtue  of 
positive  enactment,  but  by  virtue  of  the  general 
Jurisdiction  with  which  tbey  are  vested,  and 
the  control  which  tbey  necessarily  bave  the 
rigbt  of  ezerdsing  over  the  proceedings  of  the 
Inferior  tribnnaL  Bogwre  t.  Ferrell.  10  Zeif. 
264. 

From  the  earliest  period  In  the  state  hlsteir 
the  certiorari  has  bad  given  to  It  a  much  more 
extended  application  than  in  England,  and  it 
has  been  used  for  purposes  wholly  unknown  to 
tbe  common  law.  It  bas  been  adopted  as  the 
almost  nnlversBl  method  by  which  the  circuit 
courts  as  courts  ot  general  Jurisdiction,  both 
dvll  and  criminal,  eocerelse  control  over  all  In- 
ferior Jurisdictions,  however  constituted  and 
whatever  their  course  of  proceeding, — as  well 
where  they  have  attempted  to  exerdse  a  Juris- 
diction not  conferred,  as  where  there  bad  been 
an  irregular  or  erroneous  exercise  of  Jurisdic- 
tion, and  In  criminal  proceedings  as  well  as  In 
civil.  Nashville  v.  Pearl,  11  Humph.  24B; 
Friedman  Bros.  v.  HatbeB,  8  Helsk.  4S8. 

Tbe  writ  <tf  certlcrarl  bas  been  adopted  In 
tbls  state  as  the  universal  method  by  which 
the  circuit  court  as  a  court  of  general  Jurisdic- 
tion exercises  control  over  all  Inferior  Jurisdic- 
tions however  constituted  and  whatever  their 
course  of  proceeding.   The  drcult  court  has  the 
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to  Imw  the  «Ha  on  Iti  merlti,  plaintiff*! 
couiiMl  eontending  otherwise.  BeapectfuUy 
submitted.  James  T.  Neville,  Judge  of  the 
Circuit  Court  of  Greene  Co." 

The  action  by  Webber  against  the  Monett 
Milling  Company  and  others  was  begun  in 
the  circuit  oourt  of  Barry  county  on  Uie  6th 
day  of  February,  1897.  It  was  allq^  in 
the  petition  tiiat  plaintiff  was  the  owner  and 
assignee  of  certain  promissory  notea  a^e- 
gating  the  sum  of  98,500,  tneretofOTO  exe- 
cuted by  the  Monett  Milling  Coinpany  to  one 
A.  D.  Butler,  and  secured  hy  deed  of  trust  on 
said  milling  compan^s  mill  plant  at  Monett, 
Missouri,  in  which  H.  J.  Webber  was  named 
as  trustee,  and  that  the  said  defendant  Mills 
claimed  the  title  to  the  land  on  which  the 
mill  stood,  and  that  there  were  other  liens 
against  said  priHierty,  and  prayed  judgment 
against  the  said  Monett  Milling  Company 


for  the  amount  of  said  notes,  and  a  foreclos- 
ure of  said  deed  of  trust  Chi  the  7th  day  of 
April,  1897,  during  the  regular  term  of  the 
Barry  circuit  court,  T.  H.  Jeffries,  who  was 
then  president  of  the  milling  company,  filed 
an  answer  to  said  petition,  denying  generally 
all  the  allegations  therein  contained.  On 
the  next  day  following,  and  during  Uie  same 
term,  a  cross  bill  was  filed  in  said  cause  by 
the  defendants  Mills  therein,  in  which  they 
allf^ed  that  they  were  the  owners  of  the  land 
upon  which  the  mill  was  located,  and,  in  ef- 
fect, that  they  bad  sold  the  land  to  the  mill- 
ing company  for  the  sum  of  $1 ,500,  and  asked 
judgment  for  said  amount,  and  that  it  be  de- 
clared a  Tender's  lien  against  said  premises. 
Thereafter,  and  on  the  same  day,  a  decree 
was  rendered  in  said  cause  for  the  sale  of 
said  premises,  providing  for  the  distribution 
arising  from  sale  among  certain  creditors. 


all  Inferior  Jarlsdlctlooa,  flvoi  courts  martial, 
virtue  of  the  ctmstUntlonal  writ  of  certlo- 
fail  anatogoua  to  the  King's  bmch  In  Bnglaa^ 
Bute  T.  Green.  2  Head.  858. 

Certiorari  is  the  appropriate  method  br  which 
the  elrcnlt  court  as  a  coart  of  gvueral  jurisdic- 
tion exercises  control  over  all  Inferior  tribunals. 
Wsde  T.  Hurrf,  2  Snced,  60. 

In  Km  parte  BUght,  8  Lea,  401.  after  atat- 
i&C  that  no  appeal  to  the  supreme  court  lies 
from  an  order  of  a  Judge  ol  the  cltcolt  court  re- 
fusing to  approve  the  bond  of  a  coontr  officer 
•ad  <teclarlag  the  office  vacaat  for  failure  of  the 
officer  to  furnish  a  proper  bond,  the  court  sa^s : 
"If,  however,  an  attenpt  Aould  be  made  to  re- 
move an  officer  wltboot  authority  or  color  of 
law, — that  Is,  If  the  Judge  so  far  depart  from 
the  mode  pointed  out  by  tbe  statute  as  to  render 
his  action  void, — then,  according  to  the  ease  of 
Wsde  T.  Hurry,  2  Sneed,  50,  the  remedy  would 
be  by  certiorari  to  quash  the  proceeding  In  the 
circuit  court,  that  court  having  this  Jurisdiction 
by  virtue  of  Its  general  revisory  powers  over 
inferior  trlbunala" 

The  general  snpervlrion  of  tbe  elrealt  court 
ever  Inferior  trlbnnals  must  ordinarily  be  re- 
stricted to  tribunals  within  the  limits  of  Its 
Jurisdiction,  and  the  Judgment  rendered  would 
be  such  a*  tbe  inferior  tribunal  ought  to  have 
rendered.    Saunders  v.  Ruseeii,  10  Lea,  203. 

ne  drcnlt  court  has  saperrlsory  power  over 
tbe  city  eoondl  to  determine  whether  that  tri- 
tunal  pursued  legal  methods  In  removing  the 
petitioner  as  a  member  of  tbe  cocncll,  and  could 
require  by  Its  writ  ot  certiorari  the  record  of 
tbe  proceedings  for  tbe  removal  to  be  bronght 
before  It  for  revlrion.  Hayden  t.  Ifemphii^  100 
Tina.  S82.  47  a  W.  1S2. 
TeraeoBt. 

"Tbe  eapreme  court  shall  have  exclusive  ju- 
risdiction f>t  ench  petitions  not  triable  by  Jory 
as  are  by  law  brought  before  It,  and  may  Issue 
and  determine  writs  of  wror.  certiorari,  man- 
dSMiit.  prohibition,  and  quo  warranto,  and  other 
write  and  processes  to  courts  of  Inferior  Jurle- 
dicClonsk  to  eMporatlons  and  Individuals  that 
nay  be  necessary  to  tbe  fnrtbMmnce  of  Justice 
aad  the  r^lar  execution  9i  the  laws."  Tt. 
Stat.  1S&4,  chap.  Bl.  |  AOS. 

Judges  Ot  tbe  supreme  court  shall  be  Justices 
of  the  peace.  Then  Is  no  other  conetltntlonal 
glut  of  poiper  or  authority.  ConsL  chap.  9, 
14. 

The  writ  of  prohibition  was  granted  prohib- 
iting one  brandi  of  tbe  circuit  court  from  Is- 
SDing  a  mandaxaos  to  compel  tbe  clerk  to  de- 
termine by  lot  how  an  action  on  tbe  docket  aad 
anhject  to  uothw  branch  shonld  be  disposed 
«1  li.  R.  A. 


of.  The  court  quoted  and  approved  Appo  v. 
People,  20  N.  T.  581.  Bullard  v.  Thorpe,  Oft 
Tt.  699,  26  L.  R.  A.  606,  80  Atl.  80. 

Tbe  chief  dllTerenoe  In  tiie  remedy  by  certio- 
rari and  mandamus  Is  that  by  the  former  tbe 
record  Is  brought  Into  the  superior  court,  and 
that  tbe  court  then  proceeds  with  the  case, 
while  by  tbe  latter  tbe  cese  Is  to  be  proceeded 
with  according  to  tbe  order  of  tbe  superior 
court,  but  In  the  Inferior  court  The  court  said 
further:  "It  must  be  always  borne  In  mind 
that  In  regard  to  all  these  prerogative  write 
whereby  this  court  assumes  a  supervisory  Jn- 
rlsdictim  over  sobordinate  tribunals  we  have, 
aad  in  many  caaee  exercise,  a  discretion  In  with- 
holding the  remedy,  even  when  It  Is  obvious  that 
some  formal  error  has  intervened.  .  .  .  And 
when  a  civil  ease  Is  utterly  Instgnlfloant  In 
point  of  pecuniary  amount  It  becomes  almost 
Impossible  to  gird  ourselves  up  to  a  polat  of 
painful  solemnity  In  order  to  discuss  the  vital 
Importance  of  the  principles  Involved."  PaJoe 
V.  Leicester,  22  Vt.  44. 

Mandamus  Is  not  a  writ  right,  but  a  pre- 
n^tlve  writ.  Bates  v.  Keltb,  66  Vt.  163.  28 
Atl.  865. 

Tbe  Judge  of  a  court  of  Insolvency,  who  re- 
fuses to  appoint  commissioners  as  required  tqr 
statute,  will  be  compelled  to  do  so  by  mandamus. 
Sowles  V.  Bailey,  09  Tt.  615,  88  Atl.  237. 
VirwiMla. 

"it  [tbe  supreme  court  of  appeals]  shall  have 

appellate  Jurisdiction  only,  except  In  cases  oi 
habeas  corpus,  maudamua,  and  prohibition.** 
Va.  Const,  art.  6,  i  11. 

Tbe  supreme  court  "Aall  have  Jurisdiction  to 
Issue  writs  of  mandamus  and  prohibition  to  tbe 
circuit  and  corporation  courts  and  to  the  hust- 
ings court  and  the  chancery  oourt  of  the  city 
of  Illcbmond,  and  In  all  other  cases  In  which  It 
may  be  necessary  to  prevent  a  failure  of  Jus- 
tice, and  In  which  a  mandamus  may  Issue  ac- 
cording to  the  principles  of  tbe  common  law." 
Ta.  Code,  chap.  180.  I  8080. 

"Tbe  circuit  courts  shall  have  Jurisdiction 
.  .  .  to  Issue  writs  of  mandamus,  prohibi- 
tion, and  eertlM^,  to  tbe  county  courts  and 
Judgee  thereof,  and  to  other  Inferior  tribunals, 
and  to  issue  tbe  writ  of  mandamus  In  all  eases 
In  which  It  msy  be  necessary  to  prevent  a  fall- 
are  of  Justice,  and  In  which  a  mandamus  may 
Issue  according  to  the  principles  of  the  com- 
mon law."    Id.  chap.  148.  |  80SS, 

Tbe  county  court  assumed  to  give  a  Judgment 
prohibiting  a  Justice  ot  the  peace  from  enforc- 
ing a  Judgment  rendered  before  blm.   The  ■ 
county  court  has  no  Jurisdiction  by  prohibition 
la  any  Instanee,  and  when  the  cumty  eouni 
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and  judgment  rendered  in  favor  of  the  MilU- 
«■  in  the  turn  of  $1,600,  which  waa  declared 
to  be  a  vendor's  lien  againet  the  premiieB. 
Said  trustee,  J.  H.  Webber,  was  authorized 
by  and  empowered  by  the  decree  to  sM  the 
premises.  On  the  I3th  day  of  April,  1808, 
A.  J.  Webber,  the  plaintiff,  filed  hie  motion 
to  set  aside  said  judgment  and  decree;  which 
being  overruled,  he  appealed  the  case  to  the 
supreme  court,  where  it  was  affirmed,  on  the 
2l8t  day  of  February,  18B9,  because  of  the 
failure  of  the  appellant  to  prosecute  his  ap- 
peal. Thereafter,  on  the  Bth  day  of  Manui, 
1890,  the  said  milling  company  filed  in  the 
oircuit  court  of  Barry  county  its  amended 
answer  to  plaintiff's  petition.  On  the  16th 
day  of  October,  1899,  at  the  October  term  of 
said  court,  plaintiff,  Webber,  filed  his  motion 
in  said  cause,  asking  that  the  judgment  of 
the  court  theretofore  made,  setting  aside  the 


original  decree,  be  set  aalde,  and  thrt 
cause  be  stricken  from  the  docket.  On  the 
80th  day  of  October,  1809,  a  similar  motloa 
was  filed  on  the  part  of  said  MiUses.  And 
afterwards,  on  toe  lat  day  of  Norember, 
1899,  the  court  overruled  plaintiff's  said  mo- 
tion, and  sustained  defendants  Mills'  mo- 
tion, as  follows:  "Now,  at  Uiis  day,  the 
motion  to  set  aside  Uie  order  of  the  court 
setting  aside  the  judgment  heretofore  ren- 
dered  herein  is  taken  up,  and  the  court  finds 
from  an  examination  of  the  records  in  this 
cause,  including  Uie  bill  oi  exceptions,  that 
the  plaintiff  appeared  to  the  pro<»edings  had 
in  this  oourt  to  set  aside  said  judgment,  and 
appealed  from  said  order,  and  that  the  judg- 
ment of  the  court  in  said  appeal  was  afBrmeo, 
and  the  court  determites  plaintiff  is  bound 
by  said  ordw,  and  the  motion  of  plaintiff  to 
set  aside  the  same  is  overruled."   The  court 


Sbsll  exteod  Its  Jurisdiction  bj  grantlog  sucb 
writ  tbe  superior  oourt  of  law  may,  and  ongbt, 
upon  proper  appllcatimi,  to  award  a  writ  of  pro- 
hibition prohibiting  such  county  court  from  tbe 
further  exercise  of  such  Jurisdiction,  or  the  en- 
forcing of  any  order  or  Judgment  made  under 
odor  thereof.  Jackson  v.  Maxwell,  S  Band. 
(Ta.)  086. 

James,  a  free  negro,  preeented  a  petition  to 
tbe  Judge  of  the  circuit  court  stating  that  he 
bad  been  unlawfully  prosecuted  before  the 
mayor  for  violation  of  an  ordinance  of  the  city 
oC  Richmond  providing  tbat  no  negro  should 
keep  a  cook  shop  In  that  city  under  tbe  pen* 
alty  of  stripes,  at  the  dlscretloD  of  the  mayor; 
that  he  bad  been  duly  licensed  to  keep  a  cook 
shop  according  to  the  provisions  of  an  act  of 
tbe  tseembly,  and  tbat  the  ordinance  was  In  con- 
flict with  tbat  act  and  therefore  void;  and 
prayed  for  a  writ  of  prohibition  to  restrain  tbe 
mayor  from  holding  cognisance  of  tbe  prosecu- 
tion. The  writ  was  awarded  by  the  Judge  In 
vacation,  and  when  It  was  returnable  tbe  mayor 
moved  to  discharge  It.  The  court  ovt^rruled 
tbe  motion,  and  rendered  Judgment  for  costs 
against  the  city,  sad  to  tbat  order  a  snpwsMle- 
as  was  awarded  by  tbe  supreme  court.  The 
oourt  said :  "The  writ  of  prohibition  has  not 
v«ry  often  been  resorted  to  In  this  state,  the 
present  being  tbe  first  case  tbe  kind  whicb 
bss  been  before  this  court.  ...  It  bss  si- 
ways,  however,  been  regarded  as  an  existing 
legal  remedy  In  this  state."  After  stating  that 
It  was  not  a  part  or  continuance  of  tbe  pro- 
hibited proceedings  by  removing  It  from  tbat 
eonrt  to  another  for  the  purpose  of  adjudication 
In  the  lattn,  tbe  court  ssld  further:  "It  Is 
In  effect  s  proceeding  between  two  courts, — a 
superior  and  an  Inferior, — and  Is  the  means 
wbereby  the  superior  exercises  Its  doe  superin- 
tendence over  the  luferlor,  and  keeps  It  with- 
in the  limits  and  bounds  of  the  jurisdiction 
prescrlb^  to  It  by  law."  llayo  v.  James,  12 
Gratt.  17. 

In  Burch  v.  Hardwieke,  23  Gratt.  61,  tbe 
court  said :  "The  restriction  of  tbe  writ  [of 
prohibition]  to  Judicial  proceedings — to  courts 
atone— has  been  distinctly  and  repeatedly  sanc- 
tioned by  this  [supreme]  court:"  citing  tbe  lan- 
guage used  In  Uayo  v.  Jamea  12  Gratt.  17,  and 
also  riting  Culpepper  Coonty  Supera  v.  Oorrell. 
ao  Gratt.  484,  In  wblcb  tbe  eonrt  said;  **A 
prohibition  la  a  proper  remedy  to  restrain  an 
Infi^rlur  court  from  acting  In  a  matter  of  wblcb 
It  has  no  Jurisdiction  or  from  exceeding  tbe 
bounds  of  Its  Jurisdiction."  It  thus  appears 
that  both  In  England  and  Virginia  the  writ  of 
problbltloo  Is  a  proceeding  by  eourts  alooi^  and 
61  L.  R.  A. 


furthermore,  that  such  courts  must  bear  the  re- 
latlcm  of  superior  and  Inferior,  the  superior  hav- 
ing autborlty  to  exercise  "due  miperlntendence 
over  the  Inferior."  Now  it  cannot  with  any 
propriety  be  said.  In  tbe  first  place,  that  tbe 
mayor  of  a  city,  constituted  by  law  the  chief 
executive  officer  thereof,  and  clothed  witb  dls- 
cretlcmary  powera  to  sopervlse  tbe  officers  in 
bis  own  department,  to  Investigate  tbeir  eon- 
duct,  and  to  remove  tbem  from  office,  acts  as 
a  court  In  the  discharge  of  these  executive  fucc- 
tlona  Tbis  esse  was  a  writ  of  error  to  tba 
corporation  eoart  of  Lynebbarg^  which  had 
granted  a  prohibition  to  restrain  the  charges 
against  Hardwieke,  and  the  court  nversed  the 
Judgment  of  tbe  corporation  court,  and  directed 
Judgment  dlscbarglog  tbe  rule  for  prohibition. 

Tbe  respondents  appeared  in  response  to  a 
complaint  filed  alleging  frand,  etc.  In  an  elee* 
tlon  for  county  officers  and  without  demurrer  or 
any  dilatory  motion  or  proceeding  filed  with 
counter-complaint,  as  they  might  do  under  the 
statute,  and  the  matter  In  Issue  thus  formed 
was  adjourned  to  take  testimony,  and  tbe  pe- 
titioners took  240  pages  of  depositions,  but  tbs 
respondents  took  none.  At  the  foilowtng  tern 
tbe  respondents  were  p«^ltted  to  make  a  mo- 
tion to  dismiss  the  complaint,  and  other  dila- 
tory motions  which  tbe  county  court  entertained 
and  at  a  subsequent  term  sustained,  and  on  the 
writ  of  error  the  circuit  court  sustained  tbe  ac- 
tion of  the  county  court.  This  was  an  sppllca- 
tloo  to  tbe  original  Jurisdiction  of  tbe  suprema 
court  to  award  a  peremptory  mandamus  to  the 
Judge  of  the  county  court  commanding  bim  to 
set  aside  and  annul  the  wder  of  that  court  dis* 
missing  tbe  relator's  eomplslnt.  In  awarding 
the  writ  tbe  Judge  delivering  the  prevailing 
opinion  gives  copious  citations  of  authorities 
as  to  tbe  power  of  superior  courts  to  send  tbe 
writs  to  Inferior  tribunals  to  oompd  tbera  to 
the  performance  of  tbelr  duties  and  the  undo- 
ing of  tbeir  Illegal  acta  Richardson  v.  Farrsr, 
88  Va.  760,  IB  8.  B.  IIT. 

WaMlllMKtOM. 

"Tbe  snpnme  court  Shall  also  have  powsr 
to  Issue  writs  of  mandamna  review,  prohibi- 
tion, babeas  corpua  certiorari,  and  all  other 
writs  necessary  and  proper  to  the  complete  ex- 
ercise of  Its  appellate  and  nvlaory  Jurisdiction." 
Wash.  OonsL  srL  4.  i  4. 

"The  superior  court  shall  also  bsve  origlBSl 
Jurisdiction  In  nil  cases  and  of  all  proceedings 
in  which  Jurisdiction  sball  not  have  been  by  law 
vested  exclusively  In  some  other  eonrt.  .  .  . 
Said  courts  and  their  Judges  thall  have  power 
to  Issue  writs  of  mandamua  quo  warranto,  r^ 
vlsw,  certiorari,  prohlbltlonri^^wrlUiaC  hab^ 
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fotlwr  Itnds  that  tha  defendants  Mills  had 
no  notice  of  uiid  motion,  and  did  not  appear 
'therato,  and  aa  to  said  defendanta  the  said 
■order  setting  aside  said  judgment  is  nuga- 
tory and  of  no  effect.  Immediatcdy  there- 
-after  plaintiff  filed  bis  application  for  a 
-change  of  venue,  which  was  thereafter 
-awarded  to  Greene  county,  where  a  complete 
transcript  of  the  record  and  ptwera  in  said 
-cause  was  sent  by  the  clerk  m  the  circuit 
■eonrt  of  Barry  oounty,  and  the  said  cauM 
waa  docketed  in  said  last-mentioned  court  at 
the  January  term  thereof,  1900.  Plaintiff 
«iid  s^d  defendants  Milla  filed  motions  in 
■mXd  cause  and  court,  asking  that  the  said 
-cause  be  stricken  from  the  docket;  where- 
upon the  said  court  refused  to  pass  upon 
«aid  motitm,  or  to  take  any  action  in  said 
-cause,  or  to  have  anything  to  do  therewith, 
and   ordered  the  same  stricken  from  the 


docket  by  the  following  cn<der,  entered  of  reiy 
ord,  to  wit:  "Now,  at  tills  day,  «t  an  in- 
spection of  the  record,  the  court  ascertains 
that  it  has  no  jurisdiction  of  anything  there- 
in contained,  and  orders  this  cause  stricken 
from  the  dotd^et,  and  the  court,  and  the  judge 
thereof,  declines  and  refuses  further  to  pro- 
ceed." 

It  appears  from  the  return  of  the  respond- 
ent that  after  the  alternative  writ  was  is- 
sued to  him,  to  wit,  on  May  14,  1900,  be,  as 
PTesiding  judge  lA  the  oireait  oourt  of 
Greene  county,  caused  said  cause  of  Webber 
against  the  Monett  Milling  Company  and 
oUiers  to  be  docketed,  with  the  purpose  of 
exercising  jurisdiction  of  said  court  over  It, 
and  the  subject-matter  involved  therein,  and 
that  he,  as  judge  of  said  court,  now  stands 
ready  and  willing  to  exercise  such  further 
power  and  Jurisdiction,  according  to  bis  best 


«s  corpus,  on  petition  "by  or  on  bebalf  of  any 
fwraoD  In  aetnal  eaatody  In  their  reactive 
■aoanUcs."   Id.  i  6. 

Statutes  confer  no  addltlonai  poww  upon 
cltber  court. 

Tht  superior  court  made  an  order  deelsrinx 
«a  anomey  gulltj  ot  contempt  <^  conrt,  and 
ordering  tbat  he  pay  «  fine  and  stand  committed 
vntll  It  Is  paid,  and  tbat  be  purge  blmself  of 
tbe  contempt :  and  also  an  order  adjudrins  that 
tbe  attomer  will  not  be  permitted  to  appear  as 
•ttomey  or  counsel  before  that  coart  until  he 
cornier  with  said  <ffder,  and  until  the  farther 
-order  of  tbe  coart.  Tbe  suprenie  court  award- 
■«d  a  maudamuB  to  tbe  Judge  of  the  superior 
court  commanding  talm  to  vacate  the  last  order, 
SUte  »  rel.  Robde  v.  Sachs,  2  Wash.  878,  26 
Fae.  865. 

In  State  ««  rel.  Shannon  T.  Hunter,  8  Wash. 
•92.  27  I'ac.  1076,  the  supreme  court  awarded  a 
mandamus  compelling  tbe  Judge  of  tbe  si^erlor 
court  to  relDstate  and  hear  a  case. 

Where  a  Judge  waa  allotted  to  have  charge 
-of  the  equltr  business  ot  tbe  superior  court, 
«nd  declined  to  fnlOl  It,  the  auprane  conrt 
awarded  a  naodamns  to  compel  bin  to  do  so. 
ilute  aa  rel.  UlII  t.  Uchtenberg,  4  WaA.  663, 
80  Pac  659. 

In  State  ex  rel.  Ualtby  v.  Spokane  County 
Soper.  Ct.  T  Wash.  228.  84  Fac.  922,  the  su- 
preme conrt  granted  a  mandamus  to  the  so- 
lierlor  oourt  commanding  It  to  entertain  an  ap- 
peal from  tbe  Justloe's  court. 

Tbe  relators  brought  an  action  to  recover  po»- 
•esslon  of  certain  premises  nnder  the  forcible 
•entry  and  detainer  act  which  was  commenced 
snnuDwui,  which  <m  tbe  return  day  tbe  de- 
fendant moved  to  quash.  This  motion  was 
granted  by  tbe  court  except  tbat  it  gave  to  tbe 
Vlaintlft  leave  to  Issue  and  serve  a  new  snm- 
Bona.  By  this  proeeedtng  It  Is  sought  to  pro- 
cars  tnm  this  court  a  peremptory  writ  of  man- 
•date  requTring  the  court  to  take  Jurisdiction  of 
*be  cause  and  proceed  therein.  The  defendant, 
filler  aUa,  raised  the  question  as  to  Jurisdiction 
to  grant  tbe  relM  pnyed  for  In  the  petition, 
that  tbe  sopreme  coart  has  no  Jurisdiction  to 
issae  a  writ  of  mandate  to  a  superior  court  ex- 
cepting in  aid  ol  Its  appellate  Jurisdiction. 
{"Superior  court"  Is  the  name  itf  the  Inferior 
oMirc)  The  eonrt  held  that,  conceding  this 
to  be  true,  It  would  not  deprive  the  supreme 
court  of  Jurisdiction  to  compel  by  such  writ  tbe 
«aperlor  court  to  proceed  in  a  cause  to  such  a 
Anal  determination  as  would  antborlse  an  ap- 
|Mal  to  the  BupreoM  court.  To  compel  It  thus 
to  proceed  would  be  necessary  to  make  effective 
tbe  right  oi  appeal :  and  that  whettw  It  bs  for 
«lIi.B.  A. 


this  reason,  or  because  of  the  provision  of  the 
Constitution  which  ^eclally  authorises  writs  of 
mandate  to  Issue  from  the  supreme  court  by 
reason  of  Its  supervisory  Jurisdiction,  the  an- 
thorlty  to  issue  such  writs  has  often  been  exer- 
cised, and  la  well  sustained  by  the  f>ractlce  in 
this  court;  dtlog  State  e*  rel.  Shannon  v. 
Hunter,  S  Wash.  02,  27  Fac.  1076,  and  holding 
that  upon  that  eaae,  and  the  authorities  there* 
In  cited,  the  court  bad  Jurisdiction  to  grant  the 
relief  prayed  for  In  the  petition.  State  e»  reL 
Smltb  T.  FaAer,  12  Wash.  085.  42  Fac.  118. 

Y.  In  oearts  ef  tJhe  ChKted  Btatet. 

"The  Judicial  power  of  the  United  States 
shall  be  vested  in  one  supreme  oourt,  and  In 
such  Inferior  courts  as  the  Congreas  may  from 
time  to  time  ordain  and  establlsb."  V,  B. 
Const,  art  8,  f  1. 

"Tbe  Judicial  power  shall  extend  to  all  casee 
in  law  and  equity  arising  under  tbls  Constitu- 
tion, tbe  laws  of  the  United  States,  and  trea- 
ties made,  or  which  shall  be  made,  under  their 
authority ;  to  all  cases  afTecting  ambassadors, 
other  public  ministers,  snd  consuls ;  to  all 
cases  of  admiralty  and  maritime  Jurisdiction ; 
to  controversies  to  which  the  United  States 
shall  be  a  party ;  to  controversies  between  two 
or  more  states;  between  a  state  and  dtliens  of 
aoolber  state ;  between  citizens  of  different 
states ;  between  citizens  of  tbe  same  state  claim- 
ing lands  under  grants  of  different  states ;  and 
between  a  state  or  the  cltlsens  thereof  and  for- 
eign states,  cltlsens,  or  subjects."  Id.  |  2,  snbd. 
1. 

"In  alt  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  party,  tbe  supreme  court 
shall  have  original  Jurisdiction.  In  all  tbe  oth- 
er cases  before  mentioned  the  supreme  court 
shall  have  appellate  Jurisdiction,  both  as  to 
law  and  fact,  with  soch  exceptions,  and  under 
such  regulations,  as  the  Congress  shall  make." 
Id.  subd.  2. 

"The  trial  of  all  crimes  except  in  cases  oC 
Impeachment  shall  be  by  Jury,  and  such  trial 
shall  be  held  lu  the  state  where  tbe  said  crlmei 
shall  bare  been  committed,  but  when  not  com- 
mitted wlthlD  any  sUte  the  trial  abati  be  at 
such  placs  or  places  aa  the  Congrsas  may  1^ 
law  have  directed."    Id.  snbd.  8. 

"The  [United  States)  Supreme  Court  shall 
have  power  to  Issue  writs  of  prohibition  in  the 
district  courts  when  proceeding  as  courts  of  ad- 
miralty and  maritime  Jurisdiction :  and  writs 
of  mandamus  la  easea  warranted  by  the  princi- 
ples and  ussgss  of  law  to  any  eoaitt^ppQliital 
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Judgment,  u  the  law  seems  to  require  upon 
the  isBues  presented,  or  to  be  presented,  by 
the  parties  under  their  pleadings,  and  is 
ready  to  pass  upon  a  motion  that  will  deter- 
mine Oxe  case;  out  we  are  not  advised  as  to 
tha  character  of  the  motion  or  whom  pre* 
sen  ted.  The  change  of  venue  was  in  r^lar 
order,  and  it  is  olear  that,  when  the  tran- 
script of  the  reoord  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  Greene 
county,  that  court  had'  full  and  complete 
jurisdiction  of  t^e  cause,  and  that  it  was  its 
duty  to  proceed  therewith  in  accordance  with 
the  rules  of  law  applicable  in  such  cases,  and 
not  to  order  the  case  atriekan  from  the  dock- 
et, and  to  decline  and  refuse  to  further  pro- 
end  wiUi  it;,  as  tt  was  its  duty  to  do.  But 
as  to  what  dedsitm  the  court  shall  render 
upon  uiy  question  that  may  be  involved  in 
the  case,  or  what  course  it  shall  pursue  in 
disposing  of  tlie  cause  by  its  l^;al  judgment, 

noder  the  authority  of  the  United  State*  or  to 
pen«is  holding  office  under  the  aothority  of 
t&e  United  States,  where  a  state  or  an  ambas- 
sador or  other  public  minister,  w  a  cwsttl  or  a 
vies  eonsal,  Is  a  party."  IT.  8.  Bev.  Stat  I 
088.  United  State*  v.  Peters,  8  DalL  121.  1 
L.  ed.  68S. 

The  United  States  Supreme  Coort  Is  not  au- 
tborlied  to  Inue  tb«  writ  of  prohibition  to  tbe 
dlatrlct  court  In  anr  case  except  where  the  lat- 
ter Is  proceeding  as  a  coort  of  admiralty  and 

maritime  jariadlctlon.  Sa  parte  City  Bank,  3 
How.  292,  11  L.  ed.  603 ;  £0  parte  Gordon,  1 
Black,  503,  17  L.  ed.  134 :  Em  parte  Baston,  95 
U.  B.  68.  24  L.  ed.  873;  Smith  v.  Whitney.  116 
U.  8.  167,  29  L.  ed.  001,  6  Sup.  Ct.  Rep.  570. 

To  enable  tbe  United  States  Supreme  Court 
to  Issue  a  mandamos  It  must  be  shown  to  be  an 
exercise  of  appellate  lurlsdlctlon,  or  to  be  neces- 
sary to  enable  It  to  exercin  appellate  jarlsdlc- 
tioD.  Marbury  v.  Madtaon,  1  Crandi,  187,  2 
L.  ed.  so. 

"The  Sa^eme  Court  and  the  drealt  court 
and  district  eonrts  shall  have  power  to  Issue 
writs  of  scire  facias.  They  shall  also  have 
power  to  Issue  all  writs  not  BpecIQcelly  pro- 
Tided  for  by  statute  which  may  be  necessary  for 
the  exercise  (tf  their  remteetlve  Jurisdlctloos  and 
agreeable  to  the  nsages  and  principles  of  law." 
U.  S.  Rev.  Stat.  |  716.  Judiciary  Act,  |  14. 

Under  the  provisions  of  tbe  acts  of  Conf^resB, 
the  courts  of  tbe  United  States  never  bad  tbe 
poww  to  aequlie  Jurisdiction  of  a  case  or  ques- 
tion by  the  Issue  of  a  writ  of  mandamna  Their 
authority  in  this  regard  was  limited  to  tbe  Issue 
of  writs  of  maadanvas  in  aid  of  their  Jurlsdlc- 
tloo  In  sncb  cases  as  were  already  pending  In 
those  courta  and  In  whldi  Jurisdiction  had  been 
obtained  on  other  grounds  and  by  other  proc- 
esa  United'  States  ex  rel.  Harleea  v.  United 
States  Court  of  Appeals  Judges,  29  C.  C.  A. 
78,  66  U.  S.  Aiv  88,  85  Fed.  Bep.  177,  and 
cases  there  cited. 

The  circuit  courts  of  appeals  sbali  hare  tbe 
powers  specified  in  |  716  of  tbe  Revised  Stat- 
utes of  U.  S.  act  March  8,  1891,  t  12  (1  Supp. 
Bev.  Stat.  chap.  517,  p.  905).  Since  tbe  clr- 
enlt  court  of  appeals  has  no  greater  power  to 
Issue  a  writ  of  mandamus  than  tbe  courts  of 
the  United  States  had  under  f  716,  it  follows 
that  It  haa  no  power  to  lasne  such  a  writ  in 
any  case  which  Is  not  pending  in  Its  court,  and 
In  which  It  haa  not  already  acquired  Jurisdic- 
tion by  other  appropriate  proceedings.  Ibid. 

Under  the  Constitution  the  power  to  Issue 
nandamns  aa  an  original  writ  in  the  general ; 
aeasB  of  the  common  law  cannot  be  given  to 
61  L.  R.  A. 


it  is  not  our  province  to  say;  for  while,  un> 
der  the  Constitution  of  this  state  (art.  6,. 
9  3),  "a  general  superintending  control"  i> 
given  the  supreme  court  over  the  cirouit 
courts,  and  to  require  th«n  by  the  writ  of 
mandamus  to  (reinstate  a  eause  which  haa 
been  erroneously  stricken  from  the  4<»:ket, 
and  to  proceed  therewith  {State  ex  rel. 
Huey  V.  Cape  Oirardeau  Common  Pleas  Ct. 
73  Mo.  660),  its  discretion  or  judgment  must 
be  left  free  to  act,  and  cannot  be  controlled 
for  any  particular  purpose  or  in  any  par- 
ticular direction.  From  an  inspection  of  the 
record,  it  appears  that  the  case  has  not  beei» 
finally  disposed  of  upon  its  merits,  and,  aa 
tbe  Greene  <drcuit  court  haa  jurisdiction  of 
it,  it  should  not  be  disnusied  because  of  th» 
want  of  such  jurisdiction. 
TFe  therefore  Mcard  a  peremptory  writ. 

0*mtt,  Ch.  J.,  and  Skovwood,  J.,  concur. 


the  supreme  eonrt.  Under  Bev.  Stat.  |  716, 
tbe  supreme  court  Issues  tbe  writ  to  circuit 
courts  to  compel  tbam  to  proceed  to  a  floal  Judg- 
ment or  decree  lo  a  cause.  In  nder  that  tt  may 
^arelse  the  Jurladietlon  of  review  i^ven  by 
law;  and  the  same  power  la  exercised  by  tbe 
circuit  courts  over  the  district  courts  when  a 
writ  of  error  lies  to  the  circuit  court.  But  this 
power  is  not  exercised,  as  In  England  by  tbe 
King's  bench,  as  having  a  general  supervisory 
power  over  Inferior  coorta,  bnt  only  for  tho 
purpose  of  bringing  the  case  to  a  final  Judgment 
or  decree  >o  that  It  may  be  reviewed.  Kendall 
United  States  m>  reL  Stokes,  12  Pet.  624.  » 
L.  ed.  1181. 

Courts  which  are  created  by  written  law,  and 
whose  Jurisdiction  Is  defined  by  written  law. 
cannot  transcend  that  Jurlsdlctloa.  Sm  portr 
Bollman,  4  Cranch,  75,  2  L.  ed.  554. 

Tbe  nearest  the  Supreme  Court  of  the  Unit- 
ed States  has  come  to  asserting  the  power  of 
general  superintendence  of  the  Interior  tribn- 
nala  Is  this :  In  SUtes  v.  Ransom,  6  Johoa  270. 
the  supreme  court  of  New  York  had  decided  that 
by  virtue  of  Its  general  superintendence  of  Infe- 
rior tribunals  It  had  the  power  to  Issue  a  writ 
of  mandamus  to  compel  the  inferior  tribunal 
to  ammd  a  bill  of  exeeptlona  Thereafter  a 
motion  was  made  In  tbe  Supreme  Court  of  tbe 
United  States  for  a  mandamus  to  compel  tbe 
circuit  court  for  the  southern  district  of  New 
York  to  review  and  settle  a  blU  of  exceptions. 
Tbe  court,  per  Uarshall,  Ch.  J.,  said;  "In 
the  opinion,  then,  of  the  very  respectaUe 
court  which  decided  the  motion  made  for  a 
mandamus  In  Slkex  v.  Ransom,  6  Johns.  279, 
the  supreme  court  of  New  Yoric  possesses  the 
power  CO  Issue  this  writ  In  virtue  of  Its  general 
superintendence  of  Inferior  tribunala  Tbe 
Judicial  act  confers  the  power  expressly  on  this 
court.  No  other  tribunal  exists  by  which  It 
can  l>e  exercised."  It  was  also  stated  In  the 
same  case  to  be  In  aid  of  appellate  Jurisdiction, 
tbe  Chief  Justice  making  tbe  following  distinc- 
tion :  "A  mandamus  to  an  officer  fa  held  to  be 
the  exercise  of  original  Jurisdiction ;  but  a 
mandamus  to  an  inferior  court  of  the  United 
States  Is  In  the  nature  of  an  appellate  Jurisdic- 
tion." Two  Judges  dissented  on  the  ground 
that  It  was  an  essential  criterion  of  appellate 
Jurisdiction  that  It  revises  aqd  corrects  the  pro- 
ceedings in  a  cause  already  instituted,  and  does 
not  create  that  cause.  And  that  mandamos  Is 
always  the  commencement  of  an  original  pro- 
ceeding. Crane  v.  Kelly,  B  Pet.  190,  8  L.  ed. 
92. 

Certain  actions  known  as  writs  of  right  ha4  ' 
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PEOPLE  of  the  8Ut«  of  Colorado  «m  nl 
Frederidc  I.  GREEN,  Petitioner, 

V. 

COURT  OF  APPBAI£  OP  THE  STATE  OF 
COLORADO. 


.Colo.. 


.) 


1.  UB^er '  Ita  seHentl  avpsrliLtandlnv 
control  ovor  Infevior  eoarta  conferred 
b7  Cooat.  art.  6,  I  2,  the  npreme  coort  bai 
ao  power  to  xevlev  (hl  cartlonul  a  Jadgment 
of  the  court  of  appeali  In  a  habeaa  corpus 
proceeding  to  detMnilne  the  rlffht  to  the  cus- 
todj  of  a  child,  as  between  the  father  and  reU 
atlT«a  of  the  deceaaed  mother,  upon  the  the- 
orjr  that  the  court  ozoeeded  Iti  Jnrladlctloa 
bj  appljlDf  a  rale  of  law  at  Tarlance  with  the 
■ettltd  doctrine  oiran  the  sobject,  where  It 


had  Jurtsdlctlon  to  determine  the  question* 
and  Its  Judgment  was  not  In  conflict  with  anr 
prior  decision  of  the  supreme  court,  since  Its 
jurisdiction  Is  not  affected  by  the  correctnesa 
or  iDOorrectacsB  of  Its  decision. 
2.  A  habeas  eorpiis  proeeedtnv  to  de- 
termine the  rleht  to  the  castodr  of  k 
ehlld  being  a  dvll  suit,  a  Judgment  of  the 
district  court  awarding  the  custody  to  the 
father  as  against  the  relatlvea  of  the  deceased 
mother  may  be  reviewed  by  the  court  of  a^ 
peals  on  writ  of  error, 

(June  4,  1000.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  the  Court  of  Ap- 
peals reversing  a  judgment  of  the  District. 
Court  for  Arapahoe  County  in  a  habeas  i-or- 


bMB  prosecuted  bj  the  petitioner  against  oei^ 
tain  tenanu  In  the  United  States  district  court 
f4»  the  northern  district  of  New  York.  The 
diatrlet  Judge  dismissed  them  for  want  of  Juris* 
dletlMi.  The  Supreme  Coort  of  the  United 
State*  awarded  a  mandamna  to  the  diatrlet 
judge  to  compel  him  to  reinstate  and  proceed 
to  trj  them.  Mm  porta  Bradstreat,  7  Fet.  684, 
•  L.  ed.  810. 

This  Is  said  to  be  In  aid  of  appdiate  ]urls> 
dletkm,  to  the  end  that  a  decision  maj  be  had 
which  may  be  reviewed  by  the  supreme  coort  In 
Its  appellate  character.  To  the  same  effect, 
M»  parte  Parker,  120  U.  B.  787,  80  L.  ed.  818, 
7  Sup.  Ct.  Rep.  7C7,  131  U.  B.  221,  88  L.  ed. 
128,  9  Sop.  Ct.  Rep.  708. 

In  Knglaod  the  court  of  King's  bench  has  a 
saperlntcndeace  over  all  courts  of  an  inferior 
criminal  Jurisdiction,  and  may  by  the  plenl- 
tade  of  Its  power  award  a  eertlotarl  to  have 
any  Indictment  removed  and  l»oagbt  before  It ; 
and  where  ■u<>h  certiorari  Is  allowable  It  Is 
awarded  at  the  Instance  of  the  King,  and  he  has 
«  prerogative  soing  In  whatever  court  he 
pleasea 

The  courts  of  the  United  States  derived  so- 
tliorlty  to  issoe  such  a  writ  from  the  C<mstlta- 
tlOD  and  Icglalatlon  of  Congress.  The  decision 
was  that  the  Bupranie  Coort  ni  tbe  United 
States  has  no  power  to  review  by  ewtiorari  the 
proceedings  of  a  military  commission.  Ea 
parte  Vallandlgham.  1  WalL  248.  17  L.  ed.  580. 

Under  the  Judiciary  act,  i  14  (Rev.  Stat.  | 
T16),  the  circuit  coprt  has  power  to,  sod 
^onJd,  award  a  mandamus  to  county  authori- 
ties to  compel  the  levy  of  a  tax  to  pay  a  Judg- 
ment la  such  elrcolt  coort  rradered  optm  coun- 
ty obligations ;  snd  the  decision  of  tbe  circuit 
court  denying  a  mandamus  under  soch  circom- 
•taneea  will  be  reversed  by  the  Supreme  Court 
of  tbe  United  States  on  writ  of  error.  Biggs  v. 
Johnson  County,  6  Wall.  166,  tub  nom.  United 
Slates  em  rel.  Biggs  v.  Johnson  County  Supers. 
18  L.  ed.  768. 

A  person  bad  been  Indicted  by  a  grand  Jory 
at  a  stats  eourt  for  murder.  On  his  applica- 
tion stating  that  the  facts  for  which  he  was 
Indictpd  arose  while  he  was  executing  the  du- 
ties of  (he  oOIce  of  United  Slates  nuu-shal,  the 
Indictment  was  removed  to  the  United  States 
circuit  court  by  order  frf  that  court,  and  he 
taken  from  the  custody  of  the  stste  aalhori- 
ties  and  let  to  ball.  On  the  application  of  tbe 
Slate  the  Supreme  Court  of  tbe  United  States 
awarded  a  mandamna  to  the  United  States  clr- 
CBit  court  commanding  It  to  restore  the  case 
and  the  enstody  of  tbe  persim  indicted  to  the 
state  courts  and  aothorltlea.  Virginia  v.  Faul, 
51  L.  B.  A. 


148  U.  8.  107,  87  L.  ed.  386,  13  Sup.  Ct.  Rep. 
630. 

Receivers  had  been  appointed  for  the  Phila- 
delphia *  Beading  Railroad  and  the  Philadel- 
phia 4  Beading  Goal  ft  Iron  Companies.  Xhe> 
receivers  and  railroad  company  afterwards  died 
a  petition  In  the  circuit  court,  which  was  after- 
wards referred  by  the  court  to  a  special  master 
by  agreement  of  parties,  who  afterwards  re- 
ported to  the  coort  a  scheme  for  the  raising 
of  money  and  paying  off  the  indebtedness  of  the- 
companlea  and  also  for  their  reorganisation. 
The  circuit  conrt  afterwards  made  on  order- 
which  did  not  approve  the  proposed  plan  of  re- 
organisation  nor  disapprove  It,  bat  directed  the- 
partlee  Interested  to  go  on  without  any  con- 
straint from  the  coort,  directing  the  receivers. 
Qot  CO  enlist  on  rtther  side  in  conflicts  amongst 
those  Interested  In  the  property  they  bad  in> 
cbarge,  but  that  they  accord  facilities  to  all' 
alike  with  regard  to  every  plan  adTsaced  In 
good  faith,  and  that  the  court,  while  It  would 
not  pass  opon  the  comparative  merits  of  rival 
schemes  of  rsorgsnlsatlon,  would  regard  with 
satisfaction  any  and  every  legitimate  effort  to 
terminate  the  receivership.  The  petitioner  sub- 
sequently made  amtileatlon  to  the  circuit  conrt 
to  set  aside  the  decretal  order  made  upon  the 
recelveri^  and  companies'  petition,  and  for  leave 
to  file  a  demurrer,  plea,  and  answer  to  that 
petition :  and  that.  If  the  demurrer  or  plea 
should  be  ovomled,  a  reference  be  had  and 
evidence  adduced  for  and  against  the  proposed 
action,  snd  for  a  stay  In  tbe  meantime;  and. 
In  the  alternative,  that  the  decretal  order  be- 
opcned  with  leave  to  petitioner  to  file  ntino  pro 
tunc  such  demurrer,  plea,  and  answer :  and 
with  leave  to  file  nuno  pro  tunc  exceptions  to 
the  master's  report,  upon  the  ground  that  such 
proceedings  had  been  bad  and  decree  made  with- 
out regard  to  the  rules  and  regulations  of  prac- 
tice; snd  for  general  relief:  which  application 
the  circuit  court  denied.  The  petitioner  there-' 
upon  applied  to  this  court  for  leave  to  flle  a 
petition  for  a  writ  of  prohibition  to  prohibit 
tbe  circuit  Judge  fmn  further  proceeding  npMi 
the  petition  of  the  receivers,  and'  from  enforce- 
Ing  or  carrying  out  the  decree  thereunder ;  and 
for  a  writ  of  mandamus  directing  the  circuit 
Judge  to  cause  securities  deposited  under  the 
proposed  plan  to  be  returned  to  their  owners, 
and  to  restore  the  parties  to  their  original  posi- 
tions, or  to  vacate  the  decree  and  require  Ifae 
parties  In  Interest  to  be  brought  In,  and  there- 
after to  proreod  according  to  tbe  rules  and 
forms  ol  Isw  for  such  cases  made  and  provided. 
The  conrt,  per  Ur.  Chief  Justice  Fuller,  In 
denying  tbe  leave  to  file  the  peUtlon, 
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£as  proceeding  to  obtain  the  custody  of  an 
ifant.  DitmtMed. 

The  facts  are  stated  in  the  opinion. 
Metsrs.  Hevrr  T.  Sale  and  Kovcftm 
lldcar,  for  petitioner: 

The  court  of  appeals,  no  Colorado  statute 

S'ving  the  right,  had  no  jurisdiction  to  issue 
e  writ  of  error,  or  renew  the  order  of  the 
district  court  releasing  the  child  of  peti- 
tioner from  unlawful  tutention. 

Neither  writ  of  error  nor  appeal  will  Ife 
to  a  judgment  or  order  in  habeas  corpua,  aa 
ibe  judgment  is  not  a  final  one. 

See  Church,  Habeas  Corpus,  9S  386,  389; 
also  9  Am.  8^  Eng.  Enc.  Law,  p.  239,  S  4, 
Id.  p.  237,  S  14.  See  also  Haynes,  New 
Trial  &  Appeals,  i  11,  pp.  542,  1006;  Peo- 
ple T.  Sehutter,  40  Cal.  027 ;  Houghton't  Ap- 


"Where  It  appears  that  tbe  court  whose  action 
Is  sought  to  be  prohibited  ba«  dearlr  no  Jaris- 
■dletlcm  of  tbe  cause  orfslnally,  or  of  some  col- 
lateral matter  arlslnc  therela,  a  party  who  has 
objected  to  the  Jurisdiction  at  the  outset,  and 
has  no  other  remedj,  is  entitled  to  a  writ  of 
problbltloa  as  a  matter  of  right.  Bat  where 
there  Is  another  legal  remedy  by  appeal  or  oth- 
erwise, or  where  the  question  of  the  Jorisdietlon 
of  the  court  is  doobtful  or  depends  on  facts 
which  are  not  made  matter  of  record,  or  where 
the  application  Is  made  by  a  stranger,  tbe 
(ranting  or  refusal  of  the  writ  la  discretionary. 
Nor  Is  the  granting  ot  the  writ  obligatory 
where  the  case  has  gone  to  sentence  and  the 
want  of  Jurisdiction  does  not  appear  npim  the 
face  of  the  proceedlnga.  (Smith  T.  Whitney, 
110  V.  S.  167,  29  L.  ed.  601.  6  Sup.  Ct.  Rep. 
570 :  Re  Cooper,  14S  U.  S.  472,  86  U  ed.  282. 
12  Sap.  Ct.  Kep.  4S8.)  Tested  by  these  rules, 
we  are  clear  that  a  ^vper  ease  Is  not  made  for 
-awarding  the  writ  of  prohibition."  JCe  Rice, 
16S  U.  8.  896,  S9  L.  ed.  198,  16  Sop.  Ct  Rep. 
149. 

It  la  bellered  that  this  Is  the  first  time  In 
-the  history  of  the  Supreme  Court  of  the  United 
States  that  It  haa  been  stated  as  the  opinion 
of  tbe  court  that  a  prohibition  eonid  Issue  from 
the  Supreme  Coart  of  the  United  States,  except 
to  a  district  court  In  the  exercise  of  Ita  admiral- 
ty and  maritime  Jurisdiction. 

A  petition  addressed  to  the  ■opreme  eonrt 
of  tbe  District  of  Columbia  stated  that  a  Jus- 
tice of  the  peace  of  the  District  had  In  a  case 
before  him  acted  with  apparent  partiality,  and 
xefased  on  proper  appllcatloa  and  grounds 
therefor  to  remove  the  case  to  another  Justice 
as  provided  by  law :  had  entered  Judgment 
agnlnst  tbe  petitioner  regardless  of  a  proper 
affidavit  of  defense;  and  had  refused  to  ap- 
prove a  proposed  appeal  bond  or  any  bond  that 
might  be  offered  by  the  petitioner,  and  wilful- 
ly refused  tbe  petitioner  an  appeal ;  and  prayed 
for  a  writ  of  certiorari  to  the  Justice  command- 
ing him  to  quash  the  execution  lasaed  on  tbe 
Judgment,  and  to  certify  tbe  record  and  pro- 
ceedings to  the  supreme  court  of  tbe  District. 
Tbe  supreme  court  quashed  the  certiorari,  and 
-on  appeal  to  tbe  court  of  appeals  of  the  District 
the  latter  court,  In  adlrinlng  tbe  order  quashing 
the  certiorari,  decided  that  tbe  several  grants 
of  power  to  tbe  supreme  court  of  the  District 
contained  In  the  several  acts  of  Congress  In 
rftfer«>nce  to  that  court  necessarily  Implied  a 
general  supervision  by  the  supreme  court  over 
the  ofllelal  conduct  of  a  Justice  of  the  peace  of 
the  District. — and  this  by  analogy  to  tbe  power 
of  Bup^rvUion  of  the  superior  courts  of  Eng- 
land exercised  over  the  Inforlcr  courts  and  of- 
ficers of  that  Kingdom  engaged  In  the  admlnla- 
.61  L.  R.  A. 


peal,  42  Cal.  3S;  i2«  Ooldtmith,  12  Or.  420, 
7  Pac  97,  9  Pac.  666;  Clough  t.  CUmgK,  10 
Colo.  App.  433,  51  Pac  S13;  People  ea  nL 
Keator  v.  Moaa,  6  App.  Biv.  414,  39  N.  T. 
Supp.  692;  Be  Farrell,  22  Colo.  461,  45  Pac 
428. 

Habeas  eorptu  loses  none  of  ita  efaaractw- 
isticB  when  used  for  the  purpoee  ai  obUdn- 
ing  tbe  custody  of  children,  and  the  sun* 
analogies  ought  to  obtain  in  such  cases  aa 
when  used  simply  for  the  purpose  oi  dis- 
charging a  prisoner  from  illegal  restraint. 

Weir  Y.  ilarley.  09  Mo.  484,  6  L.  R.  A. 
672,  12  8.  W.  708 ;  Hammond  t.  People  em 
rel.  Vacaro,  32  III.  446;  Ew  parte  Thompson^ 
93  III.  89;  Jiapier  y.  People  ex  rel.  Napier, 
9  III.  App.  623 ;  People  &r  rel.  Reeve  v.  Gil- 
bert, 67  111.  App.  606 ;  State  00  reL  MaUme 


tratltm  <tf  Justice.  The  eoort  then  stated  the 
remedy,  which  was  a  role  upon  tbe  Justice  to 
show  causB  why  an  appeal  should  not  be  al- 
lowed  and  the  bond  approved.  Fidelity  A  De- 
posit Co.  T.  Beck,  12  App.  D.  C.  237. 

A  mandamus  was  afterwards  awarded  by  the 
supreme  court  of  tbe  District  commanding  the 
Justice  &t  the  peace  to  oooslder  the  question  of 
the  sufllclency  of  the  proposed  saretlea,  and,  if 
found  sufSeleut  to  approve  the  bond,  allow  the 
appeal,  and  send  the  papers  to  the  supremo 
court.  The  Justice  of  the  peace  appealed  from 
tbe  order  awarding  tbe  mandamus  to  tbe  court 
of  appeals,  and  the  petitioner  moved  to  dlsmlaa 
the  appeal.  The  court  of  appeals  granted  the 
motion,  and  In  doing  so,  spealiing  of  tbe  so- 
rreme  court  of  tbe  District,  said :  "That  court 
hod  a  right  In  tbe  exercise  of  Its  appellate  Ju- 
rladlctloa  and  Its  general  power  of  supervision 
over  the  proceedings  of  Justices  of  ths  peace, 
to  issue  the  writ  of  mandamus  aa  a  meana  to 
effectuate  Ita  appellate  Jurisdiction.  Church  t. 
United  States  e*  rel.  Fidelity  A  Deposit  Co.  U 
App.  D.  C.  284. 
iMdten  Territory. 

"The  provisions  of  dmpter  18,  title  18.  of 
ths  Revised  Statutes  of  the  United  States  shall 
govern  such  court  so  far  aa  applicable ;  provided, 
that  the  practice,  pleadings,  and  forms  of  pro- 
ceedings In  civil  causes  rtiall  ccuifotm  as  near 
as  may  be  to  the  practice,  pleadings,  snd  forms 
of  proeeeding  existing  at  the  time  lo  like  canses 
In  tbe  eourta  of  record  of  the  state  of  Arkan* 
ssa."  (26  U.  S.  Stat,  at  U  cbap.  888,  |  6,  p. 
784.)    Ind.  Terr.  Stat.  1899.  |  6. 

"That  certain  general  laws  of  ths  stata  of 
Arkansas,  In  fOroe  at  the  close  of  the  session 
of  the  general  assembly  of  that  state  In  1888, 
as  published  In  1884,  in  the  volume  known  as 
'Mansfield's  Digest  of  the  Statutes  of  Ar- 
kansas,' which  are  not  locally  Inapplicable  or  In 
conflict  with  this  act  or  with  any  law  of  Con- 
gress relating  to  the  subjeeta  specially  men- 
tioned in  this  section,  are  hereby  extended  over, 
and  put  in  force  In,  the  Indian  territory  ontll 
Congress  shall  otherwise  provide,  that  Is  to 
say,  tbe  provMons  of  the  said  General  Statutes 
of  Arkansas  relating  to  .  .  .  pleadings 
and  practice,  chapter  119 ;  .  .  .  and  wher- 
ever In  aald  laws  of  Arkansas  tbe  courta  of 
record  of  said  state  are  mentioned  tbe  said 
court  In  the  In^an  territory  shall  be  substi- 
tuted therefor."  (26  tT.  8.  Stat,  at  L.  cbapw 
182,  I  81,  p.  94.)  Ind.  Terr.  Stat.  1899.  |  81. 

The  Jurisdiction  of  the  court  of  appeals  of 
Indian  fibrrltory  is  the  same  as  that  of  the  si^ 
preme  court  of  Arkansas.  It  had  authority  to 
iBBUe  certiorari,  mandamus,  and  prohibition 
only  In  aid  of  Its  appellate  Jurisdiction.  Walk- 
er V.  Wantland  (Ind.  Terr.)  47.  a  W.  SM. 
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Mmbma,  8  Sneed.  413 ;  Cotton  t.  Coaton, 
45  Md.  600;  jftate  t.  BojfU,  26  Ud.  610; 
Matthewt  t.  ffo&&«.  61  Ala.  210. 

No  review  U  allowed  in  tlie  absenee  of 
-atatute. 

Hammond  t.  People  em  rel.  VaoarOt  82  111. 
446;  J/apier  T.  People  mr  reJ.  1/apier,  6  111. 
Ai^.  623;  AffU  T.  Com.  7  Gratt.  201;  Wade 
•w.  Judge,  6  Ala.  130;  State  em  nJ.  IfoJoM 
T.  itaione,  8  Smed,  418;  WeddAn$tot^  T. 
iBIoan,  16  B.  Ifon.  147;  AvadweU  t.  Com. 
98  Ky.  16,  32  8.  W.  Ul ;  Bell  v.  Stale  use 
-of  MiOer,  4  OUl.  301,  46  Am.  Dec  130;  Coa- 
*o»  Cotton,  26  Md.  600;  State  ▼.  Boyle, 
26  Md.  610;  Jfeod  t.  Metcalf,  7  UUh,  103, 
26  Pac  720 ;  £'«  parte  Mitchell,  I  La.  Ann. 
413;  State  ea  reL  Cook  t.  Parish  Prison 
Keeper,  16  La.  Ann.  347;  Howe  v.  State,  0 


"VI.  VJkere  lAe  epptication  to  eorreet  cAoaM  fra 
jCrtt  Mtfa 

a.  T0  Mf  eewrt  teught  to  be  ooalrolM. 

As  a  role  the  application  to  comet  wbat  Is 
complained  ol  must  be  first  made  to  the  court 
sousbt  to  be  controlled.  Southern  P.  R.  Co. 
T.  Kern  County  Super.  CL  69  Gal.  476 ;  LlOTd 
T.  Spurrier.  lOS  Iowa.  744,  73  N.  W.  688 ;  Bltcb- 
•eock  T.  HoMMr,  07  Midi.  614,  67  N.  W.  189; 
State  e»  rel.  Attr.  Oen.  Oill,  187  Ho.  627,  89 
&  W.  81 ;  State  ta  rel.  McCafletr  t.  Aloe.  152 
Mo.  466,  47  L.  R.  A.  393,  64  8.  W.  494. 

Tbis  is  a  rule  of  pnetlee,  however,  and  Its 
•Mlbreenwnt  or  noneneorcement  Is  wholly  In 
tbe  dlseretlcu  of  the  eonrt;  as  where  It  can- 
not be  made  without  Impairing  the  remedy ;  or 
where  It  would  be  of  no  arall ;  or  where  It  baa 
t>een  practically  made,  though  not  formally. 
Haveffleyer  t.  Ban  Pranclaco  City  &  County 
4luper.  Ct.  84  Cal.  827,  10  L.  B.  A.  627,  24  Pac. 
121 :  London  t.  Cox.  L.  R.  2  U.  L.  276,  16  Week. 
Bep.  44,  36  L.  J.  Rxch.  N.  S.  225 ;  State  <w  rel. 
St.  Louis  A  K.  K.  Co.  Hircel,  187  Mo.  438, 
S7  8.  W.  921,  88  8.  W.  861 ;  State  ea  ret  Mc- 
<:airery  t.  Aloe,  168  Mo.  466,  47  L.  R.  A.  898, 
64  a  W.  464. 

tt.  To  an  tnfertor  furtedteUen  katUng  the  power. 

It  la  alao  uaually  held  that  a  court  will  re- 
-<inlr«  tbe  application  to  be  firat  made  to  an  In- 
ferior Jurisdiction  where  there  la  sucb  an  one 
chat  can  exercise  tbe  power.  Be  parte  Han- 
■ony,  1  Ala.  98;  State  rel.  Atty.  Oen.  t. 
Willlamsk  1  Ala.  342 ;  Marion  t.  Chandler,  6 
Ala.  896 :  B»  parte  Tarltoo.  2  Ala.  35 ;  Be 
.parte  Cro^m,  19  Ala.  561;  Bm  parte  Rossell, 
29  Ala.  717  ;  Be  parte  Henderson,  48  Ala.  892 ; 
Be  parte  Pearson,  76  Ala.  521 ;  State  ee  rel. 
Brenoan  t.  Walbrldge,  116  Mo.  660, 22  S.  W.  893  ; 
Bm  parte  Boanoke,  117  Ala.  647,  23  So.  524  ;  Car- 
BSll  T.  Crawford  County,  11  Ark,  604 ;  Bm  parte 
Marr.  12  Ark.  84.  87;  Bm  parte  Allla,  13 
Ark.  101;  Troesel  King,  46  La.  Ann.  421. 
15  So.  410 ;  Be  parte  McMeecben.  12  Ark.  70 ; 
St.  LonlS  County  Ct.  T.  Sparks,  10  Mo.  117.  45 
Am.  De&  855;  Howard  T.  Pierce,  88  Mo.  206; 
Stats  Nelson  County.  1  N.  D.  88,  8  L.  B.  A. 
283,  46  N.  W.  88 ;  Fleming  t.  Kanawha  County 
Comra.  81  W.  Ta.  608,  8  S.  B.  267 ;  Alderson 
T.  Kanawha  County  Comra  81  W.  Va.  633.  8 
8.  K.  274 ;  State  ee  ret.  Tallmadge  t.  Flint,  10 
^la  621 ;  State  ee  ret.  UaiA  ▼.  Wblttet,  61 
■Wlm.  3S1,  21  N.  W.  246. 

To  this  rule  laid  down  In  tbe  for«K(ring  eases 
^are  the  following  exceptions,  vie.: 

1.  Where  the  two  courts  having  tbe  power 
Jiave  also  concurrent  appellatejurladlctlonof  the 
4rUninal  sought  to  be  eontrolled;  or  the  latter 
41  L.  R.  A. 


Mo.  682;  Weir  y.  Martey,  09  Ma  484,  8  L. 

R.  A.  672,  12  S.  W.  798;  Com.  ea  rel.  Oria- 
pm  T.  Jones,  3  Serg.  &  R.  1S8;  Russelt  t. 
Com.  I  Penr.  &  W.  82 ;  Wyeth  v.  Riohardetm, 
10  Gray,  240;  Tates  t.  Lansing,  8  Johns. 
396,  6  Am.  Dee.  290;  Mitohell's  Case,  12 
Abb.  Pr.  249;  Yarbrough  t.  State,  2  Tex. 
619 ;  Skinner  T.  SedgbeeTf  8  Kan.  App.  624, 
66  P««.  136. 

As  a  general  rule,  tbe  parents  are  enti- 
tled to  the  custody  of  their  infant  children. 

Field,  Infanta,  63,  64 ;  Browne,  Dom.  Rel. 
342,  S  248. 

liie  law  preeumeB  that  it  is  to  the  inter- 
eat  of  the  child  to  be  under  the  care  of  its 
natural  protector  for  maintenance  and  edu- 
cation. 

Schleuter  t.  Canataj/,  148  Ind.  388,  47  X. 


baa  the  particular  Jurisdiction  concurrent  with 
the  Inferior  auperlntendlng  court.  Bm  parte 
Burnett,  80  Ala.  461;  Bay  t.  Porter, 
42  Ala.  827 ;  Bm  parte  Boynton,  44  Ala.  261 ; 
Dunbar  t.  Fraaer,  78  Ala.  B29. 

2.  Where  tbe  Inferior  court  baTing  the  power 
or  Ita  inctimbent  Is  dlsqoaliaed  or  unable  to  act. 
SUte  em  ret.  Atty.  Ueo.  v.  Porter,  1  Ala.  688; 
Camall  t.  Crawford  Coonty,  11  Ark.  604;  Bm 
parte  Marr,  12  Ark.  84 ;  Bm  parU  Allls,  12  Art. 
101. 

8.  Or  refuses  to  act  or  mistakes  the  law. 
Bm  parte  Tarlton,  8  Ala.  88 ;  Bm  parte  Bussell 
29  Ala.  717 ;  Bm  parte  Pearson,  T8  Ala.  521 ; 
Bm  parte  McMeecben.  12  Ark.  70. 


VII.  When  the  power  Is  aserofs«8  teithoii$  4e§- 
tgnattoff  U  as  sueJt. 

a.  Bp  oearte  of  original  Jwisdiotion  as  aaoeat* 
•or  0/  Me  K^n^s  Aeaoh. 

In  SMue  Instances  this  Is  done  by  courts  In 
states  having  no  grant  of  tbe  Jurisdiction,  but 
In  which,  as  has  been  stated,  the  court  at  orig- 
inal general  Jurisdiction  takes  the  power  as 
successor  of  the  King's  beach.  Belmleh  t 
Johnson,  Morris  (Iowa)  89;  Beaublen  r.  Brlcek. 
erboff,  8  111.  260 ;  People  ea  rel.  Loomls  t.  Wil- 
kinson, 18  III.  660 :  Sonora  Highway  Comrs.  r. 
Carthage  Supera  27  III.  140;  Oeneseo  Comra 
T.  Harper,  38  III.  103 ;  Miller  t.  Trustees  of 
Schoola  88  III.  26.  33 ;  Hyslop  t.  Plncb.  69  111. 
171 ;  Donahue  t.  Will  County,  100  III.  64 ; 
Oerdes  t.  Champion,  108  111.  137 ;  Graham  t. 
People  ea  rel.  Butledge,  111  III.  253;  Leea  t. 
Drainage  Comra  DlsL  No.  2,  126  III.  47.  16 
N.  ifl..915;  Smith  T.  Hudson  Twp.  Highway 
CMura  150  IlL  385.  86  N.  B.  967:  Gordon  v. 
State  ea  rel.  Boder,  4  Kan.  489 ;  Munkers  t. 
Watson,  9  Kan.  668:  Rmporla  Randolph.  66 
Kan.  117,  43  Pac.  876;  Chicago,  K.  ft  W.  B. 
Co.  T.  Chase  County  Conra  42  Kan.  223,  21 
Pac.  1071;  State  ea  rel.  Barnes  r.  Belmont 
County  Comra  31  Ohio  8t  451 ;  Providence  Li- 
cense Comra.  v.  O'Connor,  17  R.  I.  40.  10  Atl. 
lOSO ;  Lonsdale  County  v.  Cumberland  License 
Comra  18  R.  I.  6,  25  Atl.  655;.Maroney  t. 
Pawtucket,  19  B.  I.  8.  31  Atl.  265;  State  em 
ret.  Fuller  v.  Deall,  48  Neb.  817,  67  N.  W.  8G8; 
State  V.  Davla  4  N.  J.  L.  311 ;  Tenbrook  v. 
M'Colm,  10  N.  J.  L.  333 ;  People  ee  rel.  Nls- 
bet  T.  Amsterdam,  90  Hun,  405.  36  N.  T.  Supp. 
64 ;  People  ee  rel.  Hess  v.  Inman,  74  Hon, 
130.  26  N.  Y.  Supp.  329 ;  People  ee  rel.  Howes  r. 
Qrady.  66  Hun,  405,  21  N.  Y.  Supp.  361 : 
People  ea  rel.  Spencer  v.  New  Rochelle,  88 
Hun,  185.  81  N.  Y.  Supp.  602;  Kinder- 
hook  Highway  Comra.  v.  Claw,  16  Jnbna 
687;  Me  parte  Albany.  38  Wend.  ^77 :  PMpjr 
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X.  826;  Vorvai  r.  2ifiMM«(ar,  57  Neb.  168. 
77  N.  W.  379;  Stato  m  rel.  Lyneh  r.  Brat- 
ion  (Del.)  16  Am.  L.  Keg.  N.  S.  382.  363; 
United  States  v.  Taylor,  147  U.  8.  696,  37 
L.  ed.  335,  13  Sup.  Ct.  Rep.  479;  Gregg  v. 
Spencer,  96  Iowa,  501,  65  N.  W.  411. 

The  statute  of  Colorado  gives  the  surviv- 
in^  parent  the  right  to  custody  of  his  or  her 
cbild,  and  no  act  or  declaration  on  Uie  part 
of  a  deceased  person  can  deprive  a  worthy 
surviving  parent,  who  is  able  'to  provide  for 
his  or  her  child,  of  the  custody  of  the  child, 
unless  the  surviving  parent  acquiesce  in  the 
Intended  disposition  of  the  child  by  the  de- 
ceased. 

Btringfellow  v.  SomerviUe,  96  Va.  704,  40 
L.  R.  A.  623,  29  S.  E.  685. 

Assuming  that  the  court  of  appeals  had 
jurisdiction  to  issue  the  writ  of  error,  to 
review  the  ease,  and  to  render  the  particu- 


lar jo^^cment,  fhe  awarding  of  the  enato^ 
of  the  infant  to  the  McKerchera  was  mani- 
festly a  great  abuse  of  discretion,  apparent 
from  an  inspection  of  the  opinion  of  tbo 
court  of  appeals. 

People  ete  rel.  Oehriokt  v.  2fme  York  City 
Super.  Ct.  6  Wend.  116;  Fowell,  Appellat* 
Proceedings,  308,  note  2,  Appx.;  State, 
Baird,  Prosecutor,  v.  Baird,  18  N.  J.  £q.l95, 
19  N.  J.  Eq.  481,  21  N.  J.  £q.  384. 

Metsra.  Fattersont  Rlehardson,  ft 
Hawkins,  for  respondent: 

There  is  nothing  in  the  constitutional  pro- 
visions which  warrants  this  court  In  under- 
taking to  review  by  certiorari  the  decisions 
of  the  court  of  appeals. 

Even  if  we  are  mistaken  in  this  view, 
this  court,  for  reaeons  of  public  polity,  and 
because  of  the  oranlty  which  has  existed  be- 


V.  Baffolk  Count7  Judges,  24  Wend.  249 ;  Snod- 
dy  V.  Madison  Count;  Ct.  Bneed  (K7.)  74; 
Craddock  v.  Croghan,  Sneed  (Kj.)  100;  Bert- 
lett  V.  Franklin  Count;  Ct.  Bneed  (Ky.)  IM; 
Jat^Bon  T.  Uazwell,  6  Band.  (Va.)  686. 

b.  By  oovrU  having  no  front  of  tJu  speo^lo 
jHwar. 

In  other  Instances  tbls  power  Is  exercised  bj 
eonrta  having  no  grant  of  the  Inrlsdlctlon  as 
SQcb,  but  having  a  coastltntlonal  or  statutorj 
grant  of  original  jurisdiction  to  Issue  the  writs 
by  which  the  general  superintendence  la  gen- 
erally exercised.  Merced  MIn.  Co.  v.  Fre- 
mont, 7  Cal.  130;  Hyatt  v.  Alien,  54  Cal.  863: 
Avery  v.  Contra  Costa  County  Super.  Ct.  57 
Cal.  247;  Camran  v.  Kenlleld,  67  CaL  650; 
Havemeycr  v.  San  Francisco  City  ft  County 
Super.  Ct.  84  Cal.  827,  10  L.  R.  A.  627,  24  Pac. 
121 ;  Uastlck  v.  San  Francisco  City  &  County 
Super.  Ct.  94  Cal.  847.  29  Pac.  869 ;  Fbllbrook 
T.  San  Fraadseo  City  k  Ctmnty  Super.  Ct.  Ill 
Cal.  81,  48  Pac.  402 ;  Sehwan  v.  San  Fiandseo 
City  A  County  Super.  Ct.  Ill  Cai.  106,  48  Pac. 
B80 ;  Kllbum  v.  Law,  111  Cal.  287,  48  Pac  615 ; 
Uensley  v.  Sacramento  County  Super.  Ct.  Ill 
Cal.  641,  44  Pac.  282 ;  Lee  v.  San  Joaquin  Coun- 
ty Super.  Ct.  112  Cal.  854,  44  Pac.  666;  Dixon 
V.  RIsley,  114  Cal.  204,  46  Pac.  5 ;  Wbelan  v. 
San  Francisco  Ctty  k  County  Snper.  Ct.  114 
Cai.  S48,  46  Pac  408 :  Foster  v.  Ban  Francisco 
City  &  County  Snper.  Ct.  115  Cal.  270,  47  Pac. 
68 :  Grimwood  V.  Barry,  118  Cal.  274,  50  Pac. 
430 ;  McClatcby  v.  Sacramento  County  Super. 
Ct.  119  Cal.  413.  89  L.  R.  A.  691.  61  Pac.  696; 
Wells  T.  Torrance,  119  Cal.  437,  51  Pac.  626 ; 
White  v.  San  Francisco  City  ft  County  Super. 
Ct.  126  Cal.  245.  58  Pac.  450;  Btate  Investment 
ft  Ina  Co.  V.  San  Francisco  City  ft  County  Super. 
Ct.  101  Cal.  135,  35  Pae.  B49 ;  Murray  v.  Los 
Angeles  County  Super.  Ct.  129  Cal.  628,  62  Pac. 
191 ;  State  e»  ret.  Beynotds  r.  White,  40  Fla. 
2B7,  24  So.  160 ;  Hacon  v.  Shaw,  16  Oa.  172 ; 
Field  V.  Putman,  22  Oa.  83;  Livingston  v. 
Uvlugston,  24  6a.  379;  Cherokee  Ina  ft  Bkg. 
Co.  V.  Whitfield  County  JuMlces,  28  Oa.  121 ; 
Twiggs  County  Inferior  Ct.  Justices  v;  Griffin, 
36  Ga.  398 ;  Taylor  v.  Amerlcus,  89  Oa.  69 ; 
Ecdd  V.  Dure,  40  Ga.  889 :  Harrell  v.  Pickett, 
43  Ga.  271 ;  Maxwell  v.  tamllo,  79  Ga.  670,  4 
8.  E.  858 :  Pope  v.  Jones,  70  Ga.  487,  4  S.  E. 
600;  Memmler  v.  Roberts,  81  Ga.  851,  8  S.  B. 
625;  Flte  v.  Black,  85  Ga.  413,  11  S.  E.  782; 
Blcbardson  v.  Farror,  88  Va.  760,  16  8.  E. 
117;  State  em  reL  Rohde  v.  Sachs,  2  Wash. 
878,  26  Pac.  806 :  SUte  em  reU  Hill  v.  Llchten- 
bergi  4  Waab.  668,  80  Pac.  659;  State  e»  reL 
61  L.  R.  A. 


Ualtby  V.  Spokane  Coanty  Super.  Ct.  7  Wash. 

223,  84  Pac  922. 

c.  Bw  oourtM  having  granie  of  the  jurUdlotlon. 

And  In  still  other  Instances  the  power  Is  ex- 
ercised by  courts  having  grsnts  of  the  Jurisdic- 
tion, but  which.  In  tbe  exercise  of  It,  make  no 
mention  ot  It.  Hill  v.  Bridges,  6  Port.  (Ala.) 
1»7 ;  Sa  parte  Bibb,  44  Ala.  141 ;  Reynolds  v. 
Crook.  05  Ala.  570,  11  So.  412;  E»  parte  Sayre, 
05  Ala.  288,  11  So.  878 ;  B»  parte  Green,  109 
Ala.  660,  20  So.  60 ;  Ba  parte  Breadiove,  118 
Ala.  172,  24  So.  363 ;  Day  v.  Fleming  County 
Ct.  Justices,  3  B.  Hon.  198 ;  Lawless  v.  Reese,  8 
Bibb,  479;  Appiegate  v.  Applegate.  4  Met.  <Ky.) 
286 :  Beese  v.  Lawlesa  4  Bibb,  894 ;  Rodman  v. 
I^rue  County  Justices,  8  BuA,  144;  Shelby 
County  Ct.  v.  Cumberland  ft  O.  R.  Co.  8  Bush, 
20s ;  Clarke  County  Ct.  Justices  v.  Paris.  W. 
ft  K.  River  Tump.  Co.  11  B.  Mon.  14S ;  Louis- 
ville V.  Keen.  18  B.  Mon.  16 ;  Anderson  County 
Ct.  V.  Stone,  18  B.  Mon.  848:  Blanton  v. 
Breckinridge,  Lltt  Bel.  Caa  25 ;  Sanders  v.  Nel- 
son Circuit  Ct.  Hardin  (Ky.)  17  :Spencer  County 
Ct.  V.  Com.  84  Ky.  36 ;  Cumberland  ft  0.  R.  Co.  v. 
Washington  County  Ct.  10  Busb,  564 ;  Detroit 
V.  lioemer,  70  Mich.  384,  44  N.  W.  622 :  OUder- 
sleeve  v.  Adsit,  97  Mich.  606.  67  N.  W.  187; 
Adams  V.  Hosmer,  98  Mich.  61,  56  N.  W.  1051 ; 
Rosenthal  v.  Dickerman,  98  Mich.  208.  22  L. 
R.  A.  693,  57  N.  W.  112;  C<HnbB  v.  Wliber.  09 
Mlcb.  2:14,  08  N.  W.  71 ;  People  e»  rel.  Port 
Huron  ft  G.  R.  Co.  v.  St.  Clair  Circuit  Judge, 
31  Mich.  466 :  Maclean  v.  Speed,  62  Mlcb.  257, 
18  N.  W.  396 ;  Bamum  Wire  ft  Iron  Works  v. 
Speed,  69  Mich.  272,  26  N.  W.  802,  805:  Buett- 
ner  v.  Fraxer,  100  Mich.  179,  68  N.  W.  834; 
lonlo,  B.  ft  B.  Farmers'  Mnt.  F.  Ina  Co.  v. 
Davis,  100  Micb.  606,  82  L.  a  A.  481.  69  N. 
W.  250 :  Wayne  Count?  Sopera  t.  Wayne  Cl>^ 
cuit  Judges,  106  MIeh.  169,  64  N.  W.  42; 
Thomas  v.  Mead,  80  Mo.  232;  State  em  ret. 
Webster  v.  Kulght.  46  Mo.  88 ;  State  v.  Sny- 
der. 96  Ho.  566,  12  S.  W.  869;  State  om  ret. 
RIebatdsoa  T.  WIthrow,  141  Ho.  69.  41  8.  W. 
9S0 :  SUte  ea  rel.  Scales  v.  Zaehrlta,  145  Ho. 
269.  46  S.  W.  901 :  State  em  rel.  Smith  v. 
Smith.  152  Mo.  444,  64  8.  W.  218:  State  em 
rel.  Hathews  v.  Eddy,  10  Mont.  811.  25  Pac. 
1032;  Bute  em  rel.  Glelm  v.  Evana  18  HonL  ' 
289,  88  Pae.  1010;  State  em  rel.  Bartlett  v. 
Second  Jud.  Dlst.  Ct.  18  Mont.  481.  46  Pac. 
250 ;  Burgtorf  V.  Bentley,  27  Or.  268,  41  Pac. 
163 :  Gilbert  v.  Bait  Lake  City  Police  &  Flr« 
Comrs  11  Utah,  378,  40  Pac.  204:  Bullard  v. 
Thorpe,  60  Vt.  590,  25  L.  R.  A.  605.  30  Atl. 
86;  Dryden  v.  Swinbom,  16  ]Wi  3ta^234uiB« 
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tween  oar  appellate  courts,  should  refuse  to 
4o  so. 

Be  Rojfort,  14  Cola  21,  22  Pac  1053; 
Pwple  €m  Boater  t.  Court  of  Appealt, 
tA  Cola  1S8«  48  Pae.  30. 

The  petition  for  a  oertiormrl  Is  simply  an 
attempt  to  get  this  court  to  review,  under 
the  guise  of  a  certiorari,  a  judgment  which 
it  ia  powerless  to  review  1^  writ  of  error  or 

''£ove<imd     iSeor*,  I  Colo.  196. 
The  writ  of  certiorari  is  a  writ  of  disere- 
tion*  and  not  to  be  issued  except  when  a  case 
«ppeab  strongly  to  tha  diacretion  of  the 
<oart. 

Leonard  t.  Barteb,  4  Colo.  OS ;  MoZn«mey 
T.  Denver,  17  Colo.  304,  29  Pao.  616. 

We  could  admit  that  the  court  of  appeals 
•didnt  have  the  least  particle  of  juriscuction 
in  this  cascj  and  still  the  oertionui  should 
ba  refniad,  heoanae  the  faet  that  snbataap 


tial  justice  had  been  arrived  at  would  pre- 
vent this  court  from  issuing  its  discretion- 
ary writ  of  certiorari. 

Sopkina  V.  Folgetf  60  Me.  266;  Rutland 
T.  Woreetter  County  Comn.  20  Pick.  71; 
People  em  ret  Boediger  r.  Wayne  Omu^ 
Drain  Comre.  40  Mich.  746. 

Such  a  controversy  is  nothing  more  nor 
leas  than  a  civil  suit,  in  which  the  fornu  of 
habeas  Cwcpus  are  used  to  effectuate  the 
power  of  the  court;  and  when  a  judgment 
18  rendered  it  is  a  final  one  whidi  can  b* 
reviewed. 

Legate  t.  Legate^  87  Tex.  248,  28  8.  W. 
281 ',  Bm  parte  Reed,  S4  Tex.  Crim.  App.  0, 
28  a  W.  669;  ^  parte  Miakimine  (Wya) 
49  L.  R.  A.  831,  68  Pac.  412. 

Per  Curiam  I 

This  is  a  petition  for  a  writ  of  oartiorari 
to  review  a  Judgment  of  tha  court  <tf  ap* 


Booth.  8  Wla  49 ;  State  em  rel.  Attj.  Oen.  t. 
Kao  Oalre  Coantj  Circuit  Ct.  OT  Wis.  1,  88 
U  B.  A  65^  72  M.  W.  19S. 

TIIL  U*e  to  plooe  of  aneaH  or  other  remeig. 

This  power  of  superintending  control  wlU 
•lot  be  exercised  la  the  place  ot  appellate  ]a- 
dadictloB,  or  where  other  remedj  exists. 
Buxtet  Brooks.  20  Ark.  178;  HalUday  t. 
Jacksonville  *  A  PI.  Eoad  Co.  6  Fla.  804; 
Trustees  of  Schools  School  Directors,  88  III. 
100;  Gonhot  v.  Hlpkins.  8  Ky.  U  Rep.  818; 
Stata  «*  reL  New  Orleans  t.  Sixth  Dlst.  Judge, 
S2  La.  Ann.  MO;  State  em  rel.  Wlnts  v.  Or- 
leans Dlst.  Judge,  82  La.  Ann.  1222 ;  Brown  v. 
RaglaDd,  3A  La.  Add.  88T ;  State  €m  rat.  Cbar- 
117  Hoq>ital  v.  Monro*,  S9  La.  Aon.  664,  2  So. 
81S ;  State  ea  r«I.  Jaffray  v.  Ninth  Jud.  DlsL 
Judge,  80  La.  Ann.  1108,  S  Bo.  S42 ;  State  at 
rel.  Henderson  v.  AfeCrea,  40  La.  Ann.  20,  3 
So.  880  ;  SUte  em  rsL  Sbakemraare  r.  Civil  Dlst 
Jadge,  40  La.  Ann.  607,  4  So.  486;  State  «• 
ral.  l>atton  v.  HoDSton,  40  La.  Ann.  893,  4  So. 
90 :  State  «s  roL  Hatrangs  v.  CrlmlnAl  Dlst. 
Judge,  42  La.  Ann.  108S,  10  L.  R.  A  248.  8 
So.  277 ;  State  ee  reL  Morers  v.  Second  Record- 
^r**  Judge.  44  La.  Ann.  1100,  11  So.  683 ;  State 
«•  r«I.  BocchL  V.  Orleans  Dlst.  Judge,  4S  La. 
Ann.  632.  12  So.  941;  Troegcd  v.  King,  46  La. 
Ann.  421.  15  So.  410;  State  em  r«L  Kepllnger 
T.  Ferea,  48  La.  Ann.  1848,  80  Bo.  164 ;  State 
em  reL  Butler  t.  Fergnsoa,  48  Za.  Ann.  787,  19 
So.  947 ;  State  ee  rel.  Wells-Pargo  Bzp.  Co.  v. 
Uartln.  48  La.  Ann.  1249,  20  So.  729;  State 
■«■  rel.  Uoore  Hlngle.  60  La.  Ann.  688,  28 
«o.  816:  State  ee  reJ.  Harris  v.  Laughlin,  76 
Mo.  858 :  Bute  «•  reL  Oiovanonl  v.  Bombaner, 
125  Uo.  682,  28  S.  W.  068 :  Mendon  v.  Worces- 
ter OoDDtj  Comta  2  Allen,  468;  Parmiogton 
Blver  Water  Power  Co.  v.  BeAshIre  County 
-Comrs.  112  Mats.  206 ;  Freod  T.  Snow  (Mlcb.^ 
85  N.  W.  103 ;  SUte  «0  rel.  King  Second  JuA 
Dial.  Ct  (Mont.)  62  Pac  820  ;  EasCbam  v.  Holt, 
48  W.  Ta.  699,  27  8.  B.  883, 81  S.  B.  269 ;  Nor- 
folk *  W.  B.  Co.  V.  Pinnacle  Coal  Co.  44  W.  Va. 
574,  41  L.  B.  A.  414.  30  8.  B.  106;  State  em 
rel  Meggett  T.  O'Neill.  104  Wis.  227,  80  N.  W. 
447  ;  8UU  reL  Oabkoab.  A.  A  &  W.  B.  Co. 
T.  Bomell,  104  Wis.  346,  88  N.  W.  460. 

There  are  ether  Lonlslaaa  eases  to  the  same 
«ffect.  but  the  foregoing  are  deemed  sufllelent 
from  that  sute. 

Where,  bowerer,  the  appeal,  writ  of  error,  or 
«l2wr  remedy  is  slow,  dlfflcalt.  or  Inadequate 
the  power  will  be  exerted.  Havun^rer  v.  San 
rranclseo  City  *  Couatj  Inpar.  Ct  84  Cal.  827, 
«1  L,  B.  A. 


10  L.  B.  A  627,  24  Pac.  121 ;  M«%ed  MIn.  Co. 
V.  Fremont,  7  Cal.  ISO ;  Henslej  v.  Sacramento 
County  Super.  Ct  111  Cal.  641,  44  Pac  282; 
People  em  reL  L'Abba  v.  Lake  County  Dlst  Ct 
26  Colo.  886,  46  L.  R.  A  860,  68  Pae.  604; 
State  em  rel.  Hurray  v.  Laaama,  86  La.  Ann. 
678 ;  Bute  em  rel.  Crosier  v.  Boot,  40  La.  Ann. 
1451.  22  So.  421 ;  People  em  reL  Port  Huron  h 
Q.  B.  Co.  T.  St  Clalr  Circuit  Judge.  81  HIch. 
456;  Tawaa  *  B.  C.  B.  Co.  T.  Iosco  County 
Circuit  Judge,  44  Hlcb.  479,  7  N.  W.  65 ;  Van 
Norman  Jackson  County  Circuit  Judges,  45 
Mich.  204,  7  N.  W.  796 ;  Maclean  v.  Speed.  62 
Mich.  267,  18  N.  W.  396;  Bamum  Wire  k 
Iron  Works  v.  Speed.  59  Hlch.  272,  26  N.  W. 
802,  805:  Detroit  v.  Bosmer,  79  Mich.  884. 
44  H.  W.  623 ;  Rosenthal  v.  Di<±Hman,  98  Mich. 
208,  23  L.  a  A.  698.  67  N.  W.  113 ;  Bnettner 
V.  Kraaer,  100  Hlcb.  179,  68  N.  W.  884 ;  Ionia, 
B.  A  B.  Fanners'  Mut  F.  Ids.  Co.  t.  Davis,  100 
Mich.  606,  82  L.  B.  A  481,  59  N.  W.  260; 
Wayne  County  Supers,  t.  Wayne  Cirenlt 
Judges,  106  Hlch.  106,  64  N.  W.  42 ;  Bt  Louis, 
K.  A  S.  B.  Co.  t.  Wear,  186  Mo.  230.  tub  nom. 
SUte  em  reL  St.  Louis,  K.  A  8.  B.  Co.  v.  Wear. 
88  L.  B.  A  841,  36  B.  W.  857,  658 ;  Sute  em  reL 
McCaffery  r.  Aloe,  1S2  Mo.  466,  47  L.  B.  A 
893,  64  a  W.  494;  SUte  em  reL  John- 
son T.  Case.  14  Mont  520,  87  Pae.  95; 
Bute  em  rtL  Simpson  t.  Votaw,  18  Mont  279, 
44  Pac.  982 :  Huron  v.  CamjAell,  8  S.  D.  309, 
53  N.  W.  182 :  St  Paul's  Parish  C<Hnrs.  of  Poor 
T.  Lynah,  2  McCord.  L.  170. 

The  principal  cans  is  a  striking  example  of 
this  axcsptloB. 

XX.  For  what  fwrpotss  emeretteS. 

a.  OompeWng  lower  court  fe  aet. 

Where  the  subordinate  tribunal  Improperly 
dlsmlsaee  the  application,  action,  or  proceeding 
on  the  grooi|d  of  lack  of  Jnrladlction  or  power, 
the  court  exercising  the  power  M  superintend- 
Ing  control  will  compel  It  to  act 

Where  the  application  to  the  suborOlnate  tri- 
bunal Is  Cor  the  award  of  one  of  the  writs  for 
the  purpose  of  exerclalogsuperlntendlng  control, 
and  that  tribunal  improperly  dlamlaaea  the  pro- 
ceeding, the  court  will  in  some  Jurisdictions  com- 
pel the  lower  court  to  aet  by  reversing  its 
Judgment  on  appeal  and  Issuing  its  mandate  to 
that  elTect.  State  em  reL  Hamilton  t.  Engle, 
127  Ind.  457,  26  N.  E.  1077;  Peantogton  t 
Woolfolk,  79  Ky.  18 ;  Thonpson  v<  School  Dlst 
No.  8,  25  Uleh.  483;  Sute  em  reL  Johnson  t. 
Cass,  14  Uont  620,  87  Pac.  95;  XAidiick  *l 
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peala  in  the  ease  of  BUza  J.  MoKercher 
and  others  Frederick  I.  Green,  brought 
to  that  court  on  a  writ  of  error  to  a  judg- 
ment of  the  district  court  of  Arapahoe 
county.  A  proceeding  In  habeas  oorpus  was 
instituted  in  the  district  court  to  detemune 
the  right  to  the  custody  of  an  infant  child, 
as  between  the  father  and  the  immediale 
family  of  the  deceased  mother.  The  district 
court  awarded  the  custody  of  the  child  to 
the  father.  The  court  of  appeals  reversed 
this  judgment,  and  ronanded  the  case  to  the 
district  court,  with  instructions  that  a  de- 
cree be  entered  dismissing  the  writ»  and 
awarding  the  enatody  of  the  child  to  re- 
■pondoi^  upon  the  ground  t^at  the  best  in- 
terests of  the  child  would  he  therein  sub- 
served. McKeroher  t.  Green,  13  Colo.  App. 
270,  68  Pac.  406. 
Tb»  grounds  upon  which  the  right  to  the 


writ  is  predicated  are — ^First,  that  the  court 
of  appeals  had  no  jurisdiction  to  review  th* 
judgment  of  the  district  court;  second,  that, 
if  it  should  be  held  that  it  haid  jurisdictioa 
to  review  the  judgment,  it  oeeeded  its  ju- 
risdiction, and  greatly  abused  its  disGretitm^ 
in  rendering  the  particular  judgment  it  did 
render. 

It  is  conceded  that  no  appeal  to,  or  writ 
of  error  from,  this  court  would  lie  to  review 
the  judgment  rendered  by  the  district  court 
in  the  first  instance,  and  that,  if  reviewable 
at  all  on  appeal  or  error,  it  was  within  the 
exclusive  and  final  jurisdiction  of  the  ooort 
of  appeals,  and  the  review  now  asked  can 
only  be  had  in  the  exercise  of  our  "gencvml 
superintending  control  over  all  inferior 
courts,"  lodged  in  the  aupfeme  court  by  9  2, 
art.  6,  of  the  Constitution,  which  reuls  a» 
follows:    "The  supreme  court,  except  a» 


State,  Co<*e  <Tenn.)  474  ;  Bob  v.  State.  2  Terg. 
178 ;  State  ew  ret  Borers  v.  Wheeler,  97  Wis. 
M,  72  N.  W.  225. 

In  other  Instances,  and  In  eases  where  the 
proceedltv  In  the  lower  eoart  Is  not  tor  the  pur- 
pose of  the  Issainf  of  anj  soeh  writs,  the  super- 
intending control  over  the  sabordlnate  trl- 
boDal  to  compel  It  to  act  will  be  exerted  by 
mandsniDt  or  certiorari.  Adams  v.  Bosmer,  08 
Ulch.  61,  66  N.  W.  1051  (mandamus)  ;  People 
ttv  rel.  Robinson  v.  Swift,  59  Mich.  529,  26  N. 
W.  694  (mandamus)  :  State  ee  rel.  Ba^ha  v. 
PhlllpB,  97  Mo.  881,  8  L.  B.  A.  476,  10  8.  W, 
865  (mandamus)  ;  State  em  rel.  Schonhoff  v. 
O'Bryan,  102  Mo.  254,  14  8.  W.  933  (man- 
damus) ;  State  es  rel.  BtiBwortb  v.  Albln,  44 
Ho.  846  (mandamus) ;  Statb  ew  ret.  Honstt 
lfiu>  Ca  T.  NaviUii  (mandamus) ;  State 
em  rel.  Ifathews  v.  Edd?,  10  Uont.  811, 
25  Fee  1032  (mandamus)  ;  State  em  rel. 
Seres  v.  First  Jnd.  Dlst.  Ct.  19  Mont 
501,  48  Pac.  1104  (mandamus)  ;  Vine  v.  Jones 
<8.  D.)  82  N.  W.  82  (nandamns)  ;  SUte  ei  rel. 
Northern  P.  B.  Oo.  v.  Loud  (Ucmt.)  62  Pac. 
497  (mandamus)  ;  CavanauKh  t.  Wright,  2  Nev. 
166  (mandaQius)  ;  State  v.  Swepson,  83  N.  C. 
684  (certiorari^ ;  State  e»  rel.  Maltb;  v.  Spo- 
kane (>>antT  Super.  Ct.  7  Wash.  223,  84  Pac. 
922  (men^imus)  ;  State  em  rel.  Shanuon  v. 
Hunter,  8  Wash.  92,  27  Pac.  10T6  (mandamus)  ; 
Wheeler  Bridge  k  Terminal  R.  Co.  v.  Panll,  89 
W.  Va.  142,  19  8.  B.  561  (mandamus)  ;  Bm 
parte  Bradstreet,  T  Pet  684,  8  L.  ad.  810  (nan* 
damns). 

k  OontntUng  lower  oottrt't  dUoretion  or  fudg- 
memt. 

The  general  rate  Is  that  tlie  power  will  not  be 
exercised  to  review  or  control  the  discretion  of 
a  subordinate  tribunal.  Detroit  Tug  A  ^^'reck- 
Ing  Co.  Gartner,  76  Mich.  860.  42  N.  W. 
968;  Lone  r.  Charless.  S  Ho.  285;  State  em 
ret.  Adanison  v.  LaCajrette  Connty  Ct.  41  Ho. 
221 :  State  em  rel.  Jackson  v.  Howard  County 
Ct.  41  Ho.  247 ;  State  em  rel.  Caetllo  v.  Bd- 
wardfl,  11  Mo.  App.  152 ;  State  e»  reL  Gaxsalo 
T.  Hudson,  13  Mo.  App.  61 ;  Be  Wlxon,  12  Nev. 
310 ;  People  em  rel.  Seward  v.  Dutchess  County 
Judges,  23  Wend.  802. 

But  where  an  Inferior  court  has  been  guilty 
•f  an  abuse  or  a  capricious  or  arbitrary 
exercise  of,  such  discretion,  the  superior  court 
win  Interfere  by  the  exercise  of  Its  superln- 
tending  power.  State  em  rel.  Adamson  v.  La- 
teyette  Cowty  Ct.  41  Ho.  221 ;  State  em  ret. 
Jackson  T.  Howard  Coonty  Ct.  41  Ho.  247; 
State  em  rek  Kelieher  r.  St  Louis  Public 
SI  L.  R.  A. 


Schools,  184  Ho.  290,  86  8.  W.  617;  State,. 
Smith,  Prosseator,  v.  Vandervere,  26  N.  J. 
669 ;  Bob  v.  State,  t  Yerg.  178. 

«.  n  oM  oppelMe  ivrtediotUm. 

The  power  has  been  frequently  enrted, 
where  the  subordinate  tribunal  from  whose 
judgment  or  order  the  appeal  or  writ  of  error 
was  taken  has  done,  omitted,  refused,  or  ne- 
glected to  do  something  that  Interferes  with,  or 
prevents,  the  procession  In  the  appellate  court. 

As  where  the  trlbnaal  whose  Judgment  or  or- 
der Is  aivealed  from  has  omitted  or  refused  t» 
sign  the  necesnry  case  or  bill  at  exertions,  or 
otherwise  neglected  to  complete  the  record  es- 
sential to  the  review  on  appeal.  Warren  Coun- 
ty Comrs.  V.  State  em  reL  Ennls.  15  Ind.  2o0  ; 
State  em  reL  Jacoby  v.  Cresslnger,  88  Ind.  499; 
Swarta  v.  NaSh,  46  Kan.  841.  26  Pac  878;  X» 
parte  Bradstreet,  7  Pet  084.  8  L  ed.  810: 
SUte  em  rel.  Keane  v.  Unrphy,  19  Nov.  89,  6 
Pac.  840;  State  em  reL  Richards  t.  Sneed, 
(Tenn.)  58  S.  W.  1070. 

Or  Improperly  refused  to  grant  an  appeal. 
Tioulsrille  Industrial  School  of  Reform  v> 
Louisville,  88  Kj.  584,  11  S.  W.  603 ;  Kelly  T. 
Toney,  96  Ky.  338,  25  B.  W.  264. 

Or  where  the  subordinate  tribunal  has  Im- 
properly refused  to  entertain  jurisdiction  and 
proceed  to  the  trial  or  determination  of  the  ap- 
plication, action,  or  proceeding.  Purcell  v.  He- 
Kune,  14  Cal.  230 ;  People  em  rel.  Green  v.  De 
La  Guerra,  43  Cal.  225 ;  State  em  reL  Morris  t. 
Webb,  34  Kan.  710,  9  Pac.  770 ;  State  em  reL 
Shannon  v.  Hunter,  8  Wash.  92,  27  Pae.  1076; 
State  em  reL  Maltby  v.  Spokane  County  Super. 
Ct.  7  Wash.  228,  84  Pac  922;  State  em  reL 
Smith  T.  Parker.  12  Wadi.  686.  42  Pae.  113. 

Where  the  appellate  court  bos  reversed  or 
modified  the  judgment  or  order  of  the  Inferior 
tribunal,  and  remitted  the  case  with  Instruc- 
tions to  rater  a  particular  Judgment  or  proeeetf 
In  a  particular  manner,  and  ttae  lower  court 
omits  or  refuses  to  obey  the  mandate,  the  ap- 
pellate court,  in  the  exercise  of  this  jurisdic- 
tion, win  compel  It  to  do  so  by  mandamuo. 
Jared  v.  Hill,  1  Blackf.  165. 

Tbe  trial  court  announced  an  optalon  that 
the  defendant  was  Indebted  to  the  plaintiff,  and 
tbe  trlaJ  judge  privately  directed  the  clerk  not 
to  enter  the  judgment.  Two  days  after  th* 
trial  term  had  adjourned  the  court  granted  the 
defendant  an  appeal,  and  thereafter  caused  an 
entry  to  be  made  giving  a  Judgment  nmno  pre 
tunc  as  of  tbe  last  day  at  the  trial  tern.  The 
supreme  court  award^  a  man^Dus  to  compel 
the  trial  ind,.  .0  i^^^  ttg^^Q^^ra. 
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oOwrwiaB  provided  in  this  Ootutitntion, 
Aall  have  appellate  juriadietion  only,  which 
■hall  be  coextensive  with  the  state,  and  ehall 
have  a  general  euperintending  control  over 
all  inferior  conrta,  under  such  r^ulationB 
and  limitottoBt  «■  may  be  prsseribed  by 
law." 

We  are  directly  called  upon,  in  this  and 
three  other  caaee  now  pending,  to  lay  down 
the  rule  whkh  should  goverii  n»  in  the  «x- 
eidaa  of  tin  power  of  ^mperintending  con- 
trol" conferred  upon  ua  by  the  foregoing 
provinon,  in  reference  to  the  action  and  de- 
cisions of  the  court  of  appeals.  It  is  strenu- 
ously insisted  by  some  of  the  petitioners  in 
these  cases  that  it  dumkl  be  exercised  in  all 
eases  where  the  court  <tf  appeals  ignores  or 

InaUte  the  case  so  that  the  defendant  mlffbt 
not  lose  the  benefit  ot  an  appeal  to  the  mipreme 
court.  State  ea  rel.  Bicbards  v.  Soeed  (Tens.) 
•saw.  1070. 

i.  /»  apTBlae  of  revftory  /wMteUo*. 

The  followinc  cases  are  to  the  effect  that  the 
power  ma;  be  exerted  In  the  exercise  of  revlaorj 
Jarledletlon :  Caroall  v.  Crawford  County,  11 
Atk.  604 ;  Lane  v.  Charteea,  B  Uo.  285 ;  State 
«*  reL  Kansas  City  Avdltorlnm  Co.  v.  Allen, 
45  Ho.  App.  BSl ;  and  see  casea  In  Alabama  and 
Arkansas,  III. 

It  Is  doobtfol,  however.  If  this  doctrine  tith 
tains  except  In  Alabama,  Arkansas,  and  Mls- 
asnrl;  and  It  la  by  no  means  certain  that  It 
B0W  pmalla  in  the  latter  state. 

X.  Powtr  of  lairlilatitrs  to  InUrfan. 

a.  To  enlarge  the  power. 

The  provlslona  of  tb«  Constitution  of  a  state 
eoaferrlns  apon  the  supreme  court  tbe  power  to 
lisoe,  bear,  and  determine  tbe  writ  of  problbl- 
tloD,  does  not  enlarge  the  common-law  office  of 
the  writ  so  as  to  permit  tbe  arrest  of  proceed- 
tags  not  of  a  Judicial  character ;  and,  tbis  be- 
tas so.  the  legislature  Is  without  power  to  so 
enlatse  It.  Camron  v.  Kenfleld,  57  Cal.  BSO ; 
State  em  reL  Schamlkow  v.  Hosan  (Uont.)  62 
Fac.  4d3. 

To  tbe  same  effect  as  to  saperlotendlng  con- 
trol, Vail  V.  Dinning,  44  Mo.  210. 

b.  To  encroaeh  upon  the  potosr. 

Where  tbe  Constitution  eoufers  open  tbe  so- 
pteme  Judicial  tribunal  oC  the  state  the  power 
ot  saperlntendlng  CMitroI  over  inferior  Jurisdic- 
tions, either  In  express  terms  or  by  srant  of  the 
power  to  award  tbe  various  writs  by  means  of 
whicb  tbat  control  Is  generally  exercised :  the 
legislature  has  no  power  to  encroach  upoa  and 
Impair  or  Halt  tbe  JorlalletlCMi  thus  conferred 
by  organic  law.  V*  porfs  Candee.  48  AJa.  886 ; 
Brooks  V.  Morgan,  27  N.  C.  (5  Ired.  L.)  481 
(by  Implication)  ;  Detroit  v.  Wabasb,  St.  L.  A 
P.  R.  Co.  63  Mich.  712.  80  N.  W.  821 ;  Vail  v. 
DInnlnff,  44  HOb  210 ;  Thompson  t.  Moltnonuh 
Oonnty,  3  Or.  84 ;  O'Brien  v.  Dunn.  B  Tex.  BTO ; 
Stats  «*  reL  Vaughn  V.  Ashland,  71  Wla  602, 
17  N.  W.  809. 

Neither  can  the  leglslsture  encroach  opoa, 
Isipalr,  or  limit  tbe  power  where  tbe  same  In- 
hered In  the  seperior  jurisdiction  at  tbe  time 
ei  the  formatltm  of  tbe  Constitution :  and 
where  by  the  Constitution  all  tbe  tb«i  existing 
powers  of  tbe  superior  Jurisdiction  are  con- 
tinued. TrsphSftai  V.  West  Hoboken  Twp.  39 
■.  J.  Ih  283;  State,  Flansgan.  Prosecutor,  v. 
PIslnOeld  Traaaovw,  44  N.  J.  L.  US;  8tat% 
n  UK.  A. 


misconceives  any  well-settled  rule  of  law 
opcm  any  given  subject,  or  falls  to  r^fularly 
pursue  uie  authoribr  conferred  upon  it.  wn^ 
do  not  think  that  uiis  is  the  intendment  of 
this  provision.  As  was  said  in  People  v. 
Richmond,  16  polo.  265,  26  Pac.  933:  "It 
was  not  designed  to  secure  tbe  review  ot 
judgments  in  connection  with  ordinary  ap- 
pellate jurisdiction,"  but  "it  was,  rather,  in- 
tended tiiat  the  power  thus  lodged  in  the- 
supreme  oourt  should  be  exensised  only  in. 
special  or  extreme  cases,  whose  peculiar  cir- 
cumstancea  as  to  the  faots,  or  the  law  gov- 
erning the  same,  justify,  in  the  opinion  of 
this  courtj  a  resort  to  it."  IngersoU  v.- 
Umge,  60  La.  Ann.  748,  23  So.  889.  WiUi- 
out  attempting  to  specify  the  reasons  that 

McCuUough,  Prosecutor,  v.  Essex  County  Cir- 
cuit Ct.  69  N.  J.  L.  103,  34  Atl.  1072 ;  Harrl* 
V.  Vanderveer,  31  N.  J.  Eg.  424. 

XI.  Bmorolae  of  the  power  by  courts  of  loool  fm^ 
rUdicUon. 

Where  the  legtslatore,  under  the  provisions  or 
the  Constltotloo  therefor,  has  organised  courts- 
ot  local  Jurisdiction,  and  conferred  upon  tbem 
wtthia  their  territorial  Jarisdictlon  the  power 
and  authority  ot  courts  of  orlglnsi  general  Ju- 
risdiction, such  local  courts  take  and  have  aU 
the  powers  of  superintending  control  orer  In- 
ferior tribunals  within  Lhelr  territorial  Jurisdic- 
tion possessed  by  the  courts  of  original  Juris- 
diction. State  em  reL  Plnney  v.  Wllllama  61^ 
Ala.  811:  Knight  v.  Varrell,  118  Ala.  258.  21 
So.  974 ;  Wllion  v.  Duncan,  114  Ala.  650.  21 
So.  1017 ;  People  ««  rel.  Ryan  v.  Green.  58  N. 
Y.  295 ;  People  cm  rel.  Allen  v.  Murray,  3  Misc. 
152,  28  N.  Y.  Supp.  160;  People  em  reJ.  VaB> 
Uansselaer  v.  Van  Alstyne,  82  Barb.  181 ;  SwlU- 
bnrn  v.  Smith.  16  W.  Va.  488. 

XII.  OOHOUUIom. 

In  oHielasion  It  may  be  said : 

That  the  eonstltntlonal  or  statutory  grant 
of  power  to  issue  tbe  writs  by  means  of  wbldfc 
tbe  power  of  superintending  control  is  exercised 
comprehends  and  carries  with  It  tbe  aathorttr 
to  exerdae  the  power  of  superintending  oontrd 
to  tbe  extent  thst  It  can  be  exerted  by  those- 
wrlta 

Thst  tbe  OHistltutlonal  or  statutory  giant  of 
snperintoidlng  control  comprehends  and  carries* 
with  It  tbe  power  and  authority  to  issue  alt 
writs  and  other  proceaaes  esaentlal  to  Its  com- 
plete exercise. 

In  either  case  where  tbe  grant  Is  eonstltn- 
tlonal, 4t  is  a  grant  ot  tbe  "geoeral  supertn- 
tendency"  aa  It  was  exerted,  and  of  tbe  righC 
to  iasne  the  writs  as  they  were  awarded,  ac* 
cording  to  tbe  course  ot  the  common  law, — 
wblcb  can.  neither  ba  enlarged  nor  pared  dowa 
by  the  leglalatore. 

As  Is  BO  often  stated  In  tbe  decisions,  tbe- 
power  ot  superintending  control  Is  an  extraor- 
dinary power.  It  Is  hampered  by  no  specifle- 
ralea  or  means  tor  Its  exercise.  It  la  ao  gen- 
eral and  comprehoialve  tbat  Its  complete  and 
full  extent  and  use  have  practically  hitherto 
not  been  fully  and  completely  known  and  ex- 
emi^lfled.  It  Is  unlimited,  being  bounded  only 
by  tbe  exigencies  whlcb  call  for  Its  exercise. 
As  new  instances  ot  these  occnr  It  will  be  tounift 
able  to  cope  with  Uiem.  And,  If  required,  the- 
tribunals  having  authority  to  exercise  It  will, 
by  virtus  ot  It,  possess  the  power  to  Invent, 
Crams,  and  formalate  new  and  additional  means,, 
writ^  and  proesssss  whereby  It  may  be  Merted. 
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may  b«  aufficient  to  justify  ub  in  exercising 
the  power  in  other  cases,  we  are  of  the  opin- 
ion that  it  may  be  resorted  to  in  the  fol- 
lowing instances.*  Firstf  when  the  court  of 
appeals  is  without  jurisdiction  to  review  the 
judgment  in  question;  second,  when  in  a 
clear  case  it  refuses  to  be  guided  or  con- 
trolled by  the  taw  as  laid  down  in  the  prior 
decisions  of  this  cdurt.  In  this  event  it 
would  become  our  imperative  duty  to  re- 
sort to  it,  in  order  to  enforce  uniformity  of 
decision  in  the  appellate  oourts  of  the  state. 

In  the  present  case  it  is  not  elatmed  that 
the  judgment  of  the  court  trf  appeals  is  con- 
trary to  any  prior  decisitm  of  this  court,  but 
that  in  rendering  the  particular  judgment 
«omplained  of  it  applied  to  the  undisputed 
facts  of  the  case  a  rule  of  law  at  variance 
with  the  settled  doctrine  upon  the  subject 
under  consideration,  and  that,  if  its  juris- 
-diction  to  review  the  judgment  of  the  dis- 
^ct  court  be  conceded,  it  nevertheless  had 
no  authority  to  render  the  judgment  it  did. 
In  other  words,  it  appearing  from  the  tes- 
timony that  no  moral  disqualification  pre- 
vented the  father  from  receiving  the  custody 
<if  the  child,  and  that  he  was  financially 
able  to  provide  for  all  its  wants,  and  raise 
it  in  the  station  of  life  in  which  it  was 
bom,  the  court  had  no  power  to  deprive  him 
of  its  custody,  notwithstanding,  under  all 
the  drcnmstanoes,  the  best  interests  of  the 
-child  would  be  subserved  by  its  remaining 
with  respondents.  It  is  said  that  no  court 
has  the  authority,  for  such  reason,  to  de- 
prive the  father  of  his  natural  and  statu- 
tory right  to  the  giiardianship  of  his  infant 
«hild,  and  in  so  cfoing  the  court  of  appeals 
■exceeded  its  lawful  authority  in  the  prem- 
ises. If  the  court  of  appeals  had  jurisdic- 
tion to  review  the  ease  before  It,  it  is  clear 
that  such  jttri8<Uction  was  not  affected  by 
the  manner  in  which  it  decided.  While  it 
ia  true  that  jurisdiction  includes,  not  only 
the  power  to  hear  and  determine,  but  also 
the  power  of  the  court  to  render  the  partlo- 
ular  judgment  in  the  particular  case, — 
that  is,  it  may  not  render  a  judg- 
ment not  within  the  issues,  but  must  have 
properly  before  it  tiie  particular  question 


it  assnmes  to  decide, — yet  from  this  it  by 
no  means  follows  that,  if  it  wrongly  deddee 
a  question  within  the  issues,  it  therein  ex- 
ceeds its  jurisdiction.  In  other  words,  it> 
jurisdiction  is  not  affected  hy  the  correctness 
or  incorrectness  of  its  decision.  In  this 
case  the  court  of  appeals  was  called  upon  to 
determine  whether,  under  the  facts  and  cir- 
cumstances of  the  case  as  presented  1^  the 
record  before  it,  the  district  court  had  cor- 
rectly adjudged  the  right  to  the  custody  of 
the  diild.  It  was  theiefore  within  its  juris- 
diction to  determine  that  question,  and 
whether  it  oorreetly  or  inoorractly  applied 
the  rule  of  law  to  the  fiusts  thus  presented 
is  not  open  to  inquiry  in  this  proceeding. 
If  it  is,  as  contended  by  counsel,  a  proper 
exercise  of  our  superintending  control,  to 
determine  this  question,  then  every  case 
within  the  final  jurisdiction  of  the  court  of 
appeals  might  be  brought  before  this  court 
for  review. 

The  remaining  question  is  whethw  the 
court  of  appeals  had  jurisdicti<»i  to  review 
the  judgment  of  the  diatrict  court,  it  being 
a  judgment  in  a  habeas  corpus  proceeding. 
Coimsel  for  petitioner  contend  that  no  re- 
view of  such  judgment  can  be  had  on  appeal 
or  error  unless  the  same  is  expressly  provid- 
ed for  by  statute.  Whatever  may  oe  the 
rule  in  this  r^[ard  applicable  to  the  usual 
judgment  in  habeas  corpus  discharging  a 
paiiy  from  illc^  imprisonment,  we  think 
that  in  a  case  where  the  controversy  in- 
volves the  right  to  the  custody  of  an  in- 
fant, although  the  writ  of  habeas  corpus  is 
used  to  determine  that  ri^ht,  it  is  neverthe- 
less a  civil  suit,  and,  the  ju^ment  rendered 
being  a  final  adjudication  in  r^ard  to  such 
custody,  it  is  clearly  reviewable  by  the  court 
of  app^Ja,  .under  the  statute  creating  that 
court. 

Onr  eondurion  is  that  the  petition  pre* 
sented  Is  insuflStuent  to  jtutify  the  issuanee 
of  the  writ  prayed  lor,  and  the  demurrer 
thereto  should  be  sustained,  end  the  peti* 
fton  diamisaed,  whi<^  Is  aooordin^  doie. 

Rehearing  denied. 
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Charlts  T.  LBBUAN  e<  al.,  ±ppt*^ 

V. 

William  R.  OtJMN  st  al. 

(124  Ala.  218.) 

The  proeeede  of  m  life  lBe«raaee  poller 
wlileh  Is  tKken  out  by  mm  InaolTent 

for  tbe  bencAt  of  his  parents  ae  a  mere  gilt 

to  tbem  will  be  subjected  to  tbe  claims  of  his 
creditors,  wbere  be  created  a  valid  liability 
agataat  blmself  or  bis  estate  b;  giving  a  check 


NoTB. — In  connectloD  with  this  case  flhoald 
te  noticed  that  of  Bot>erts  r.  Wlnton  (Tenn.) 
41  L.  B.  A.  279,  In  which  a  different  eonclDSlon 
wss  reached  b7  the  sniffeiDe  ooort  ot  Tenneasee 
In  a  Blmllar  case. 
51  L.  R.  A. 


for  a  part  of  the  preralnm,  which  Is  held  tim 
an  existing  obligation  at  the  time  of  his 
death,  although  do  part  of  tbe  premium  Is 
actually  paid  bj  him  or  ont  of  his  pro];>ert7, 
and  the  check  is  never  presented  against  bis 
estate,  bat  Is  paid  gratoltoasly  by  his  ad- 
ministrator oat  of  the  letter's  own  faada. 

(Fsbmarr  T,  l&oo.) 

APPEAL  by  plaintiiTa  from  a  decree  of  the 
Chancery  Court  for  Jefferson  Coun^ 
dismissing  a  bill  filed  to  reach  the  proceeds 
of  a  life  insurance  policy  which  was  alleged 
to  have  been  taken  out  in  fraud  of  creditors. 
Reversed. 
The  facta  are  stated  in  th«D] 
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Ut.  immmm  A.  MitelieU,  with  Mr.  Hem- 
*y  Kirk  WMt«,  for  appellants : 

The  purchase  of  life  insurance  by  Winton, 
and  gift  of  the  policgr,  'which  was  property — 
a  chose  in  action — to  his  parents,  by  having 
them  made  beneRciaries,  when  he  was  insolv- 
■oit  and  owed  complainants,  was  a  fraad  up- 
on his  creditwrs,  and  therefore  Toid  as  to 
creditors. 

CaUlncll  V.  King,  76  Ala.  149;  Feam  t. 
"Ward^  «d  Ala.  33,  80  Ala.  555,  2  So.  114;  An- 
derton  v.  Aiiderson,  64  Ala.  403. 

Winton  purchased  personal  property,  a 
life  insurance  policy,  for  the  benefit  of  his 
father,  on  merely  a  good}  not  a  valuable,  con- 
sideration, as  his  father  paid  him  nothing 
for  it.  Ho  Utle  to  this  property^Ufe  polf 
•^y— did  or  oould  pass  into  Winton's  fatner; 
it  became  and  remained  the  property  of 
Oeorge  Winton,  the  debtor,  as  to  his  cred- 
itors, and  the  instant  Winton  died  his  cred- 
itors had  the  right  to  subject  that  policy  to 
the  debts  Winton  owed  them. 

Feam  v.  IVard,  80  Ala.  564,  2  Bo.  114; 
Drake  t.  8t07te,  68  Ala.  133;  Pinkaton  v. 
UcLemore,  31  Ala.  308;  Friedman  Broa.  v. 
Fatnell,  94  Ala.  670.  10  So.  649. 

Creditors'  rights  d^wnd,  not  on  whether 
T7inton  paid  the  premium  on  his  policy,  but 
on  what  he  did  with  the  policy. 

The  question  as  to  whether  creditors  could 
•object  insurance,  the  premium  on  which 
was  paid  by  the  debtor  out  of  exempt  prop- 
-erty  which  creditors  oould  not  reach  at  the 
time  he  applied  it  to  such  payment,  has  been 
decided  in  favor  of  creditors,  for  the  reason 
that  ezenption  is  personal  to  the  dri>tor,  and 
fieasea  to  exist  when  he  dies,  ud  exempt 
property  is  then  on  the  same  basis  as  all 
other  property  as  to  payment  of  creditors. 
I  Fewtcs  V.  Lewit,  65  Ala.  343;  Martin  t. 
<!Toabjf,  11  Lea,  198. 

Roberts  v.  Winton,  100  Tenn.  484,  41  L. 
R.  A.  275,  45  S.  W.  673,  was  in  direct  con- 
flict with  Martin  v.  Croahjf,  11  Lea,  198,  and 
Fellotca  v.  Letcia,  65  Ala.  343. 

The  creditors*  rights  are  not  determined  by 
"what  Winton  parted  irith  in  exebange  for 
the  policy,  but  whether  or  not  the  policy  be- 
longed to  Winton, — was  his  choee  in  action, 
his  property, — and  what  he  did  with  it. 

Feam  v.  Ward,  80  Ala.  664,  2  So.  114; 
Blliott'a  Appeal,  60  Pa.  75,  88  Am.  Dec.  625. 

The  two  obligations  given  for  Uiis  insur- 
ance by  Geo.  T.  Winton  increased  the  amount 
-of  his  personal  obligations  while  he  lived, 
and  diminished  pro  rata  the  assets  to  be  di- 
vided among  tu  other  ereiiitors  of  his  es- 
tate after  his  death. 

Measra.  H.  O.  flMb«lK«r  and  A.  lAiady 
ior  appellees. 

Dowdell,  J.,  delivered  the  opinion  of  the 
•court: 

The  bill  in  this  case  is  filed  by  the  creditors 
of  George  T.  Winton,  deceased,  and  seeks  to 
subject  to  the  payment  of  their  claims  and 
demands  as  such  creditors  the  proceeds  of  a 
policTof  life  insurance  issued  on  the  life  of 
«aid  Winton  by  the  Mutual  Benefit  Life  In- 


December,  1896,  in  which  policy  T.  J.  Win- 
ton and  Sarah  F.  Winton,  the  father  and 
mother  of  the  insured,  were  named  as  bene- 
ficiaries. A  motion  was  made  to  dismiss  the 
bill  for  want  of  equity,  which  was  sustained 
by  the  chancellor,  and  from  that  decree  this 
appeal  is  prosecuted. 

The  bill  charges  that  at  the  date  of  the  is- 
suance of  the  policy  the  said  George  T.  Win- 
ton was  indebted  to  complainants  in  the 
sums  and  manner  alleged,  and  also  that  he 
was  at  that  time  wholly  insolvent,  and  that 
the  making  of  the  policy  payable  to  his 
father  and  mother  was  a  voluntary  convey- 
ance or  gift  of  the  Insurance  covered  by 
said  policy,  and  therefore  fraudulent  and 
void  as  to  creditors.  The  bill  also  avers 
that  the  policy  was  applied  for,  purchased, 
and  received  by  the  said  George  T.  Winton, 
and  that  the  premium,  which  was  divided 
into  quarterly  instalments,  was  paid  for  in 
the  following  manner :  The  first  instalment, 
being  for  the  sum  of  $29.66,  was  divided  into 
a  cash  premium  of  920.76,  and  a  premium 
loan  of  $8.89 ;  tbat  for  the  cash  premium  the 
insured  gave  to  one  Halstead,  the  local  agent 
of  the  defendant  company,  and  tJirough 
whom  the  insurance  was  negotiated,  his  per- 
sonal cheek  on  the  Bern^  National  Bank, 
with  which  the  insured  did  his  business,  and 
for  the  premium  loan,  executed  his  promis- 
sory note  to  the  defendant  company.  It  is 
also  averred  that  at  the  time  of  the  giving 
of  the  check  for  the  cash  premium  the  said 
Halstead  remitted  the  amount  of  the  cash 
premium  to  the  company  out  of  his  own 
funds,  holdiiw  the  chedc  as  bis  individual 
claim  agafDSi  the  said  George  T.  Winton. 
On  the  15th  of  January,  1896,  within  a 
month  after  the  policy  was  taken  out,  Win- 
ton died,  and  at  the  time  of  his  death  the 
check  in  question  had  not  been  paid,  but  for 
what  reason  is  not  stated  in  the  bill.  Let- 
ters of  administration  were  granted  in  Feb- 
ruary, 1896,  on  Winton's  estate  to  the  re- 
spondent W.  R.  Gunn,  who  immediately  en- 
tered upon  the  discharge  of  his  duties  as  ad- 
ministrator. It  is  alleged  tbat  Gunn  knew 
that  his  intestate's  estate  at  that  time  was 
totally  insolvent,  and  he  was  also  notlfinl 
and  informed  tbat  the  creditors  were  claim- 
ing the  insurance  covered  by  the  policy  in 
question,  and  it  is  also  charged  that  the  de- 
fendant insurance  company  likewise  had 
knowledge  of  the  claims  of  these  creditors 
at  the  time  and  before  it  made  the  compro- 
mise Kttlemsnt  charged.  Shortly  after  the 
grant  of  letters  of  administration  the  said 
Gunn  sought  out  Halstead,  and  took  up  the 
chedc  which  Winton  had  given,  paying  the 
same  out  of  his  own  funds,  and,  as  it  is 
charged  in  the  bill,  for  the  purpose  of  pre- 
venting said  chedc  from  being  presented  as 
a  claim  against  the  estate  of  Winton.  In 
March  following  the  grant  of  administratjon, 
the  administrator  Ounn,  having  the  policy 
of  insurance  in  his  possession  for  collection, 
went  to  the  state  of  Tennessee  where  the 
beneficiaries  named  in  the  policy  resided, 
and  there  received  on  said  policy  from  an 
'•nranee  Company  of  Smmk,  New  Jextey,  in '  agent  of  defeulant  eompany  $2,600.  that  ba- 
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lug  one  half  tlie  imoiint  of  the  laid  insur- 
ance, in  settlement  of  said  policy,  and  de- 
livered it  up  to  the  company;  thai  out  of 
the  92,500  BO  collected  he,  Qunn,  retained 
1(1,000  paying  over  ttie  remainder,  $1,500,  to 
T.  J.  and  tiarah  F.  Winton,  the  beneficiaries 
named  in  the  policy.  Subsequently  the  es- 
tate of  George  T.  Winton  was  decreed  in- 
solvent, and  a  final  settlement  of  the  ad- 
ministration was  made  by  Gnnn,  but  no  ac- 
counting was  had  by  him  for  any  money  col- 
lected on  said  policy.  The  bill  also  charges 
that  the  settlement  had  by  the  insurance 
company  with  said  Gunn  and  the  benefici- 
aricB  in  the  state  of  Tennessee  was  a  collu- 
sive one.  We  have  not  undertaken  to  set 
out  here  all  of  the  averments  of  the  bill,  but 
only  so  much  as  we  deemed  necessary  for  the 
application  of  the  legal  ^IndpleB  inv<^ved 
in  the  controversy. 

It  will  be  observed  frcnn  the  foregoing 
statement  of  factB  that  there  is  nothii^  to 
bring  the  case  within  the  influence  of  either 
S  2535  or  {  2607  of  the  Code  of  1896.  The 
beneficiaries  named  in  the  preaent  policy 
fall  without  the  class  of  persons  named  in 
the  former  section;  and  the  transactions,  the 
subject  of  this  suit,  arose  prior  to  the  en< 
actment  of  the  latter  staUite.  -So  the  solu- 
tiw  of  this  case  mutt  depend  upon  the  law 
as  it  isi  independent  of  these  statutes. 

That,  as  against  existing  creditors,  a  vol- 
natary  conveyance  by  the  debtor  is  in  law 
per  ae  fraudulent  and  void,  without  regard 
to  the  intention  of  the  debtor,  is  a  propoei- 
tion  too  familiar  and  well  settled  to  require 
citation  of  authority.  The  nature  and  form 
of  the  conveyance,  or  the  ways  and  means 
employed  in  bestowing  the  gift  or  donation, 
is  immaterial.  It  is  enough  if  tiie  thing 
given  be  liable  to  the  aatiafaction  of  the  de- 
mands of  creditors,  to  reader  Uie  conveyance 
void. 

In  the  solution  of  this  case  some  diflSculty 
will  be  obviated  by  first  determining  what  it 
in  that  the  debtor  has  conveyed  or  donated. 
It  must  be  conceded  that  the  benefits  to  be 
derived  under  the  present  policy  by  the  bene- 
flciaries  named  therein  proceed  from  the  acts 
of  the  insured  who  procured  tiie  p(^i<7.  The 
policy  was  issued  by  the  company  for  a  valu- 
able consideration;  the  consideration  mov- 
ing from  the  insured,  and  not  from  the  bene- 
ficiaries. It  cannot  he  doubted  that  if  the 
policy  had  been  taken  out  payable  to  the  es- 
tate of  the  insured,  and  subsequently  trans- 
ferred by  him  as  a  gift  to  his  father  and 
mother,  that  such  a  transaction  would  have 
been  void  as  against  existing  creditors.  So, 
too,  though  the  policy  be  issued  in  favor  of 
the  father  and  mother,  if  the  premiums  be 
paid  out  of  the  funds  of  the  debtor,  will  the 
transaction  be  void  as  against  exisUng  cred- 
itors. Feam  v.  Ward,  80  Ala.  560,  2  So. 
114;  Friedman  Bros.  v.  Fennell,  94  Ala.  870. 
10  So.  649. 

It  is  contended  by  appellees,  however,  that 
ae  Uie  check  given  by  the  insured  to  the 
agent  Halstead  was  never  paid  out  of  the 
funds  of  Winton  during  his  life,  nor  pre- 
•ented  as  a  claim  against  bis  estate,  but  was 
«1  L.  R.  A. 


n-atuitously  paid  the  administrator 
Gunn  out  of  his  own  fundi,  that  no  injury 
resulted  to  the  creditws  by  any  diversion  of 
the  assets  of  the  debtor,  to  which  they  had 
the  right  to  look  for  the  satisfaction  of  their 
demands;  that  fraud  without  injury  alTords 
no  grounds  for  relief  to  Uie  creditor.  It  i» 
a  well-settled  principle  that  fraud  and  in- 
jury must  coexist  to  create  a  cause  of  ac- 
tion or  grounds  for  relief,  but  the  fallacy  of 
appellees'  oontenUon  rests  in  the  misappre- 
hension as  to  wherein  the  injury  arises  In 
the  present  case. 

The  policy,  or  the  insurance  which  it  rep- 
resented, was  the  subject-matter  of  the  gift,, 
and  not  the  premium — the  premium  is  used 
in  the  purchase  of  the  property  donated,  and 
it  is  in  the  gift  of  this  property  so  pur- 
chased that  ue  creditor  eomplains  he  faaa 
been  injured.  In  Feam  t.  Ward,  80  Ala. 
560,  2  So.  114.  this  court  said:  "The  in- 
surance constitutes  the  property  purchased, 
and  is  the  subject-matter  of  the  investment. 
If  the  father  be  in  debt,  Buch  voluntary  in- 
vestment in  fraudulent  in  law  as  to  his  ex- 
isting creditors,  without  r^ard  to  his  in- 
tent, or  to  his  circumstances  and  condition 
as  to  ability  to  pay.  ...  In  such  case 
the  donee  will  be  regarded  as  a  trustee  of 
the  investment  for  vie  benefit  of  tJbe  ered- 
ittn-B  of  the  donor;"  citing  OoIdweZI  r.  King, 
76  Ala.  148,  and  Anderson  v.  Anderson,  04 
Ala.  403. 

Under  the  facts  in  this  case,  when  the 
policy  was  delivered  to  the  insured,  he  hav- 
ing executed  his  note  for  the  premium  loan, 
and  given  his  check  for  the  cash  premium  to 
Uie  agent,  which  was  held  by  the  agent  as  a 
claim  against  the  insured,  the  agent  having 
paid  out  of  his  funds  the  cash  premium  to 
his  company,  the  contract  of  purchase  of  in- 1 
surance  was  complete,  and  a  vested  interest 
in  the  insurance  arose  to  the  beneficiary, 
subject,  of  course,  to  the  conditions  and  stip- 
ulations contained  in  the  contract.  But  if 
the  beneficiary  named  in  the  policy  be  a  mere 
donee,  his  interest  in  the  insurance  will  he 
postponed  to  the  claims  and  demands  of  ex- 
isting creditors  of  Uie  donor.  The  insurance 
being  the  subject-matter  of  the  gift  hy  the 
debtor,  aa  to  the  rights  of  creditors,  it  is 
immaterial  wheUier  the  purchase  of  insur- 
ance be  made  by  the  deMor  for  cash  or  on 
credit;  the  principle  remains  the  same.  The 
right  of  creditors  to  proceed  against  the  fund 
for  the  satisfaction  of  their  demands  arises 
as  soon  as  the  insurance  becomes  due  and 
payable,  under  the  stipuljitlons  of  the  con- 
tract of  insurance.  Under  the  present  policy 
tite  insurance  was  payable  at  death,  and  up- 
on the  happening  of  that  event  the  right  of 
creditors  of  the  insured  to  proceed  to  sub- 
ject the  insurance  to  the  satisfaction  of  their 
debts  arose.  The  payment  by  the  admin- 
istrator Gunn  of  the  check  given  W  Winton 
to  Halstead  could  not,  imder  the  law,  alter 
the  torms  of  the  contract  of  insurance,  or 
afifect  the  rights  of  parties  thereunder;  nor 
could  it  impair  the  rights  of  creditors  arir 
ing  upon  the  death  of  Winton.  It  cannot 
be  denied  that,  if  Winton  had  paid  the  prv 

Digiiized  by  VjOOg  IC 


LlHM AH  T.  GUKH. 


lis 


miuni  in  cash  out  of  his  own  funds,  this 
mmld  have  been  a  diversion  of  assets 
to  which  his  creditors  had  a  right  to  look 
for  the  payment  of  their  debts ;  and  the  fact 
that  the  amount  in  question  was  small  can- 
not vary  the  principle.  It  is  diminution  of 
the  fund  to  which  the  creditor  bad  the  right 
to  look  for  the  payment  of  his  demands  t£at 
gives  him  the  right  to  complain.  The  fund 
may  be  diminished  by  the  improper  diver- 
sion of  assets  which  constitute  it,  or  by 
fraudulently  creating  additional  claims 
against  it.  In  other  words,  the  diminution 
may  result  by  either  diminishing  the  divi- 
dend or  increasing  the  divisor.  If  the  divi- 
dend be  diminished  by  an  improper  diver- 
sion of  bis  assets  by  the  insolvent  debtor, 
the  creditor  may  in  a  court  of  equity  follow 
the  same  into  the  hands  of  a  donee  or  fraud- 
ulent grantee,  and  subject  to  his  demand, 
not  01117  assets  themselves  so  diverted, 
but  also  the  profits  and  increase  growing  or 
springing  out  of  their  use.  So  if  Uie  insolv- 
ent debtor,  by  way  of  credit,  creates  a  valid 
elaim  against  himself  or  his  estate,  thereby 
augmenting  the  divisor,  which  in  effect  ia 
equivalent  to  diminishing  the  dividoid,  and 
at  the  same  Ume  making  a  donation  to  an- 
other of  the  property  acquired  by  the  credit 
given  him,  np<m  plain  equitable  principles 
the  creditor  should  have  the  right  to  subject 
the  property  thus  created  and  acquired  in 
the  hands  of  a  donee  or  fraudulent  grantee. 

It  cannot  be  denied  that  when  Winton  re- 
ceived the  policy  of  insurance  and  gave  hit 
check  to  ifalstead,  who  immediately  remit- 
ted out  of  his  own  funds  the  cash  premium 
to  t^e  insurance  company,  tJiat  upon  the  dis- 
honor of  the  check  the  bank,  a  nlid  daim 
or  donand  arose  in  utvor  of  Etalstead  against 
Winton  for  the  amount  of  the  check  or  cash 
premium  so  paid.  Halstead  became  the 
creditor  of  Winton  for  that  amount,  and  the 
daim  was  a  valid  one  against  the  estate  of 
Winton  at  his  death.  He,  Halstead,  was  en- 
titled to  share  with  other  creditors  in  the 
assets  of  the  common  debtor's  .estate.  The 
shares  of  the  other  creditors  were  ther^ 
diminished  by  the  augmentation  of  the  di- 
visor through  the  fraud,  actual  or  construct- 
ive, of  the  debtor.  If  IJie  wrong  and  injury 
to  the  ereditor  be  aoeompliBbed  tlirough  the 
fmod   «f   the   debtor,   actual   or  oon- 


structivB,  it  is  immaterial  what  form 
it  assumed,  equity  will  deal  with  the 
facts,  the  substance,  without  regard  to 
forms  or  shadows.  Halstead  held  the 
dishonored  check  as  a  claim  against  the 
common  debtor  Winton,  and  after  his,  Win- 
ton's  death,  Gunn,  the  administrator  of  Win- 
ton's  estate,  paid  this  debt.  It  is  insisted 
that,  inasmuch  as  the  claim  was  never  filed 
ttgainst  the  estate,  and  having  been  gratuit- 
ously paid  by  Gunn  out  of  his  own  funds^ 
no  injury  resulted  to  the  creditors.  As  we 
have  said  above,  the  rights  of  the  creditors 
to  proceed  against  the  fund  arose  upon  the 
death  of  Winton,  and  of  which  they  could 
not  be  deprived  by  the  gratuitous  act  of  the 
administrator,  whose  duty  it  was  to  collect 
and  preserve  the  assets  of  his  intestate's  es- 
tate for  the  benefit  of  creditors.  If  th» 
right  of  the  creditor  to  subject  the  fund  to 
his  demand  arose  upon  the  death  of  Winton, 
then  it  became  a  vested  right,  and  its  ter- 
mination or  continuance  did  not,  and  could 
not,  depend  upon  the  mistaken  generosity  of 
the  administrator  in  the  gratuitous  pay- 
ment out  of  his  own  funds  of  Halstead's 
claim.  Our  attention  has  been  directed  by 
counsel  for  appellees  to  the  case  of  Roberta  v. 
Winton,  100  Tenn.  484,  41  L.  R.  A.  27S,  4& 
8.  W,  678.  It  appears  from  the  opinion  in 
that  ease  that  the  insurance  was  purchased 
with  property  exempt  to  the  debtor  under  the 
law.  'That  is  a  question  not  presented  by 
the  record  in  this  case,  and  we  decline  to  ex- 
press any  opinion  upon  it.  The  reasoning 
employed  by  the  court  in  Roberta  v.  Winton, 
100  Tenn.  494,  41  L.  R.  A,  275,  46  S.  W.  673, 
upon  the  proposition  of  a  purchase  by  an 
insolvent  debtor,  of  life  Insurance  on  a  cred- 
it basis,  is  not  in  harmony  with  the  views 
we  have  hereinabove  expressed,  and  we  there- 
fore decline  to  follow  that  case  as  authority. 

Taking  the  allegations  of  the  bill  as  true, 
upon  the  death  of  Winton  the  insurance  be- 
came a  trust  fund  for  the  benefit  of  credit- 
ors, and  all  parties  dealing  with  such  a  fund 
with  notice  may  be  held  to  an  accounting. 
The  chancellor  erred  In  sustaining  the  mo- 
tion to  dismiss  the  bill  for  want  of  equity, 
and  the  decree  mpit  be  reversed. 

Reversed  and  remanded. 

n&arpe,  J.,  not  sitting. 


CALIFORNIA  SUPREME  COURT. 


Joseph  BRIITON,  Appt., 

V. 

BOARD  OP  ELECTION  COMMISSIONERS 
of  the  Gitf  and  Coanl7  of  Saa  Franeiieo 
0t  al.,  Ae^rts. 

(1S9  Cal.  887.) 

1.  Tfe«  4«nlal  to  m  polUleml  partr 
vrihlek  out  iMW  tkmm  a  per  mat  vt  tkc 


Nora. — Per  limitation  of  rl^t  to  a  place  on 
eOelal  ballot  to  parties  lystisff  certain  per 
eeat  of  vote  at  last  eleeton,  see  also  De  Walt 
T.  Bartl«7  (Pa.)  15  L.  B.  A.  771 ;  SUte,  Ran- 
•on,  Proeecator.  v.  Blu*  (N.  J.)  le  L.  B.  A. 
81  L.  R.  A. 


vote  at  tbe  next  preceding  election,  of  the 
rlgbt  to  the  privileges  and  protection  accord 
ed  to  other  political  partlea  bj  tbe  prlmarj 
election  law  of  Marcb  3.  1899  (Stat.  1899, 
p.  4T),  and  tbereb;  probtbltlng  the  members 
of  such  party  from  holding  a  nomlnatltv 
convention.  Is  a  deprivation  of  the  rlgbt  of 
franchise,  and  a  violation  of  ths  constitu- 
tional rights  under  Const,  art.  1.  t  10.  giv- 
ing tbem  tbe  rlgbt  to  freely  sssemble  together 


769 :  State  e»  rei.  Pllmmer  v.  Poston  (Ohio)  4} 
L.  R.  A.  237 ;  State  es  ret.  Bangs  v.  Anderson 
(Wla)  42  L.  B.  A.  288;  and  Hlgglns  v.  Bers 
(Minn.)  42  L.  B.  A.  S45. 
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to  consult  for  tbe  commoo  good,  etc.,  |  21, 
providing  for  equality  of  privileges  and  Im- 
manltleB,  and  t  H.  requiring  laws  of  a  gen- 
eral natnre  to  have  a  uniform  operation. 
Per  Henshaw,  Tan  Dyhe,  and  Ucf'arland, 
33. 

S.  PermtttliiB  &  voter,  wltbont  resard 
to  pRrtr  afflllatlona,  to  vote  at  a  pri- 
mary election  under  act  Marcb  8,  1899 
(Stat.  1899,  p.  47),  for  delegates  to  tbe  po- 
litical convention  of  any  party  that  be 
chooses  to  select,  whether  he  Is  a  member  of 
that  party  or  not.  or  ever  intends  to  become  a 
member  of  It,  gives  an  opportunity  for  the 
disruption  and  destruction  of  a  political 
party  by  Its  opponents,  and  constitutes  a  vio- 
lation of  the  reserved  rights  of  the  people, 
which.  It  Is  provided  by  Const,  art.  1,  I  23, 
sball  not  be  impaired  or  denied  by  the  enu- 
meration of  rights  declared. 

S.  A  deprlTAtlon  of  Uie  rlskt  to  par- 
ticipate In  tbe  selection  of  candidatss  (or 
office  is  a  deprlTatlon  of  th«  right  of  Cnut- 
vbise. 

(Beatty,  Ch.  J.,  and  GoravH^,  JtosWt.) 

(July  26,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisoo  in  f&TW  of  defend- 
ants in  a  proceeding  to  enjoin  the  enforce- 
ment of  tiie  primary  election  law.  Ae- 
veraed. 

The  facts  are  stated  in  the  opinions. 

Jtfuer*.  Kyvlok  ft  Beeiiiis  and  Xi.  A. 
OlbboBSt  for  appellant: 

The  primary  law  of  1899  violates  f  11  of 
art  1,  and  subdivs.  33,  11,  i  25,  art.  4,  of 
the  ConBtitution  of  the  state  of  California. 

Bach  end  every  voter  has  the  constitu- 
tional rigfat  to  his  political  faith;  he  may 
Join  othera  in  promulgating  their  political 
faiUi;  may  abandon  the  old  for  the  new. 

A  political  party  is  a  body  of  men  in  a 
state,  diatrict,  county,  or  city,  united  in  po- 
litical thought  and  action  for  the  acoom- 
pliahment  of  a  political  end,  or  united  in 
political  opposition  to  another  body  of  men 
joined  in  political  action;  and  each  body  of 
men  so  united  is  entitled  to  the  same  and 
equal  rights  before  the  law. 

Fielda  T.  Osborne,  00  Conn.  644,  12  L.  B. 
A.  551,  21  Atl.  1070. 

A  primary  law  giving  to  some  political 
parties  rights  which  It  denies  other  politi- 
cal  parties  is  special  legislation. 

Eaton  V.  Brown,  86  Cel.  375,  17  L.  R.  A. 
097,  31  Pac.  2S0;  Cooley,  Const  Lim.  pp. 
768.  759;  Pasadena  T.  Btlmton,  91  Cal.  238, 
£7  Pac.  604. 

The  legislature  has  attempted  to  select 
frran  the  genm  political  parties,  a  certain 
epede^,  ana  to  confer  upon  that  apedes  priv- 
lieges  which  it  denies  to  others. 

Doufjherty  v.  AuMtin,  94  Cal.  fiOl,  16  L.  R. 
A.  ICl',  28  Pac.  834.  20  Pac.  1092;  Bruch  v. 
VolombPt,  104  Cal.  347,  38  Pac.  46;  Darcy  v. 
Ban  J034,  104  Cal.  642.  38  Pac.  600;  State  ex 
tel.  Jticharda  v.  Aowmer,  42  N.  J.  L.  430 ; 
BloM  V.  Letou,  109  Cal.  493,  41  Pac.  1081 ; 
Et  parte  Jmttzech,  IIS  C^.  468,  32  t.  R.  A. 
664.  44  Pac.  803. 

The  priinaiy  aet  is  v<M  in  thai  it  vicdatos 
SI  L.  R.  A. 


5  1,  art.  2,  of  the  Constitution.  It  prohibits 
and  prevents  electors  from  freely  exercising 
the  right  of  suffrage. 

A  primary  election  is  an  election  author- 
ized b>  law,  and  no  elector  can  be  denied  the 
right  of  voting  thereat. 

Hpicr  V.  BOicr,  120  Cal.  370,  41  L.  R.  A. 
196.  62  Pac.  659. 

A  voter  is  not  alone  to  vote,  but  to  cast 
his  vote  upon  t^e  same  free  and  untram- 
nieled  conditions  as  other  voters. 

Eaton  v.  BrtAPn,  96  Cal.  873,  17  L.  R.  A. 
697,  31  Pac.  250. 

The  legislature  may  r^ulato  the  mode  of 
exercising  the  right  of  suffrage,  but  this 
regulation  must  be  subordinate  to  the  Con- 
stitution and  the  rights  of  voters. 

Page  v.  Allen,  58  Pa.  338,  98  Am.  Dec. 
272;  Monroe  v.  Collina,  17  Ohio  St.  605; 
State  em  rel.  Lamar  v.  Dillon,  32  Fla.  679,  22 
L.  R.  A.  124,  14  So.  383;  Banner  T.  Potion, 
165  III.  563,  40  N.  £.  290. 

The  primary  law  is  contrary  to  8  li  art. 
2,  <A  the  Con8tituti<Hi,  and  therefore  void,  in 
that  it  deprives  voters  physically  incapahia 
of  writing  or  fixing  "paaters**  to  the  ballot, 
of  tlie  right  of  suffrage. 

Spier  V.  Baker,  120  Cal.  370,  41  L.  R.  A. 
196,  52  Pac.  659;  Atiy.  Qen.  ex  rel.  Conelif 
V.  Detroit,  78  Mich.  645,  7  L.  R.  A.  !)!).  44  N. 
W.  388;  DelU  V.  Kennedy,  49  Wis.  S.'i.'i.  6  N. 
W.  246.  881 ;  Daggeii  T.  ffudwm.  43  Ohio  St. 
548,  3  N.  E.  638 ;  Edmond*  t.  Banbury,  28 
Iowa,  207,  4  Am.  Rep.  177. 

The  primary  law  provides  that  the  dele- 
gates to  conventions  shall  be  voted  for,  in- 
discriminately, by  the  members  of  all  par- 
ties, and  prevents  each  party  from  holding 
a  convention  ctmiposed  of  delegates  elected 
by  the  voters  exdusively  of  tte  party.  It 
takes  from  parties  the  .right  of  representa- 
tion, and  autiiorizes  frauds  upon  the  parties 
and  the  pubtic. 

People  V.  CavoMugh,  1 12  Cal.  675,  44  Pac. 
1057;  State  ea  rel.  Metealf  v.  Johnson,  18 
Mont.  548,  34  L.  R.  A.  313,  46  Pac.  534;  Em 
parte  Jcntzsch,  112  Cal.  472.  32  L.  R.  A. 
664,  44  Pac.  803;  Spier  v.  Baker,  120  Cal. 
380,  41  L.  R.  A.  190,  62  Pac  659;  McDonald 
T.  Hinton,  114  Cal.  487,  86  L.  a  A.  162,  48 
Pac  870. 

Meaera.  Franklin  K.  Iiame,  K.  M.  Hm- 
tee,  and  Gavin  MoNab,  for  respondents: 

It  is  only  laws  of  a  general  nature  which 
must  have  a  uniform  operation. 

Hellman  v.  Shoulters,  114  Cal.  147,  44 
Pac  915,  45  Pac  1057;  People  em  rel.  Smith 
V.  Twelfth  Diet.  Judge,  17  Cal.  647;  Wig- 
more  v.  Bwttl,  122  Cal.  144,  64  Pac  600; 
People  V.  Central  P.  R.  Co.  106  Cal.  676.  38 
Pac  005;  Aheel  v.  Clark,  84  Cal.  227.  24 
Pac.  383. 

Tlie  primary  election  law  answers  precise- 
ly the  constitutional  requirement  of  uni- 
formity. It  relates  to,  and  operates  uni- 
formly upon,  tbe  whole  of  a  single  class;  it 
operates  uniformly  upon  that  class  of  vot- 
ers who  seek  to  manifest  their  selectiw  of 
nominees  to  party  offices  through  the  medi- 
um of  party  conventions.  It  operates  uni- 
formly upon  the  whole  of  the  daaa  of  eandi- 
datea  for  public  ofBee  wfatT  seek  bi  obtain 
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place  npon  the  official  ballot  at  general  and 
loeal  elections  through  the  medium  of  those 
eonventions. 

It  does  not,  and  is  not  intended  to,  oper- 
ate upon  those  electors  who  desire  to  mani- 
fest their  tdeotion  of  nonunees  to  publio  of- 
fiee  by  neans  of  indiTidual  petition. 

Abtel  T.  Ciark,  64  Cal.  280.  24  Fac.  888. 

In  many  statn  a  per  oent  limit  has  been 
adopted  and  upheld  ai  constitutional. 

McCrary,  Elections,  i  099;  De  W<Ut  t. 
B«rtley,  146  Pa.  543,  IS  L.  R.  A.  771,  24  Atl. 
185;  Sckulcr  v.  Hogan,  168  III.  869,  48  N.  B. 
195;  State  ea  rel.  Letoit  v.  Einnejf,  67  Ohio 
St.  221,  48  X.  E.  942;  Re  Confine,  14  Misc. 
139,  85  N.  Y.  8tt|n>.  684;  Oonora»  w.  B«n- 
nett,  20  R.  I.  0.  36  Ati.  1122;  Btate  em  ret. 
atm-devaiU  r.  AUen,  48  Keb.  601,  62  N.  W. 
35;  MUur  ▼.  OUm,  169  Mas*.  489,  84  N.  E. 
721. 

The  primary  election  law  does  not  take 
from  political  parties  the  right  of  represen- 
tation, nor  authorize  Irsuda  npon  the  par- 
ties «id  the  public. 

This  court  will  not  neA  for  trifling  lea- 
•ona  to  declare  the  primary  law  Toia.  It 
most  appear  to  be  violatin  of  the  cardinal 
principles  of  conBtitutioual  gonmment  be- 
fore this  will  be  done. 

Stockton  d  V.  K.  Co.  v.  Stockton,  41  Cal. 
147;  University  of  California  y.  Bomard,  57 
Cal.  613 ;  Bourland  v.  Biidnsth,  26  Cal.  161 ; 
Day  T.  Jonea,  31  Cal.  S63;  Pratt  t.  Crane, 
68  Cal.  539;  Woodward  r.  Frvitvale  8ani- 
tary  Diet.  99  Oal.  554,  84  Pae.  239;  People 
ea  rel.  Mwgan  y.  Bayne,  83  Cal.  Ill,  7  L. 
R.  A.  348,  23  Pac.  1 ;  Re  Madera  Irrig.  Diet. 
Bonds.  92  Cal.  206,  14  L  R.  A.  755,  28  Pac. 
272,  675. 

Mr.  W.  B.  Treadwell,  amicus  curia: 
The  legislature  of  this  state  is  not  omnipo- 
tent. Ito  power  is  limited,  not  merly 
the  express  restraints  imposed  upon  it  by  the 
words  of  the  Constitution,  but  by  certain 
principles  inherent  in  the  nature  of  free  gov- 
ern nient  by  the  people,  which  are  presup- 
poMd  1^,  and  implied  in,  the  Constitution, 
and  to  which  it  owes  all  of  its  tqieratiTe 
force. 

Cooler,  Const.  Lim.  174-176;  Colder  v. 
Bull,  3  Dall.  386.  1  L.  ed.  648;  Citizens'  Sav. 
d  L.  Aaso.  T.  Topeka,  20  Wall.  665,  22  L.  ed. 
456 ;  Durkee  t.  Janeevflle,  28  Wis.  467,  9 
Am.  Rep.  500;  People  ex  *vl.  Detroit  d  E.  R. 
Co.  r.  Salem  Tiep.  Bd.  20  Mich.  452,  4  Am. 
Rep.  400;  Janesville  v.  Carpenter,  77  Wis. 
303.  8  L.  R.  A.  808,  46  N.  W.  128  j  Inqram 
T.  Colgan,  106  Cal.  113,  28  L.  R.  A.  187,  38 
Pac  SLS,  39  Pac.  437. 

If  there  be  any  inherent  and  inalienable 
rieht  of  the  electors  of  the  state,  which  can- 
not be  supposed  to  have  been  surrendered  to 
the  lejiislature,  it  is  the  right  of  political  as- 
sociation. 

Self-preservation  is  an  inherent  riRht  of 
political  parties  as  well  a*  of  individnalB. 
Whipple  T.  i¥roa<I,25  Colo.  407, 55  Pac  172. 
Mr,  T.  O.  Bpelllas,  tiwo,  amicus  ewia. 

BeaslMw*  J.,  delivered  the  opinicm  of  the 
court: 

Br  Nn  act  approved  March  S,  1899  (Stat. 
61  Zi.  R.  A. 


1899,  p.  47),  the  lecislature  added  certain 
sections  to  the  Political  Code,  providing 
thereby  an  exclusive  scheme  controlling  po- 
litical parties  in  holding  their  conventions 
for  the  nomination  of  candidates  to  public 
offiea  The  act  is  Icnown  as  the  "Primary 
Election  Law/'  and  for  eonvenienee  may  be 
so  designated.  HainUff,  a  resident  and  tax- 
payer of  the  dty  and  ooun^  of  San  Francis- 
co, bis  complaint  sought  an  injunction 
aga  inst  the  defendanta,"  conBtituting^  the 
"feoard  of  election "ijomniissionera  of  the  coun- 
ty of  San.  Trancisco,  to  ififitiaiu  them  f com 
'expending  the  public  moneys  of  the  eity_and 
oounly  under'uie  terms  ^  this  law,  alleging 
U  ib  be  uuconstitutiimal  and  void.  Defend- 
aiits'^'general  demurrer  to  the  complaint  was 
sustained,  and  plaintiff,  declining  to  amend, 
appeals  from  the  judgment  against  him 
which  followed. 

Conventions  of  political  parties,  eonsisting 
of  representatives  of  the  voters  of  such  par- 
ties, aeeerobied  to  deliberate  and  place  in 
nomination  their  candidates  for  various  pub- 
lie  oflScea,  have  long  hem  known  in  the  his- 
tory of  this  eountiy.  Heretofore  the  meth- 
ods which  political  parties  might  adopt  for 
the  selection  of  delegates  to  such  nominat- 
ing conventions  have  usually  been  left  to 
party  organization,  and  the  legislature  has 
contented  itself,  when  it  has  seen  fit  to  act 
at  all,  with  conBer\-ative,  tentative,  and  per- 
nrissive  acts,  auch  as  found  expression  in  the 
earlier  primary  law  of  this  state  (Stat. 
1865-66,  p.  438),  popularly  called  the  "Por- 
ter Primary  Law."  In  1897  the  legislature 
made  its  first  essay  in  mandatory  and  com- 
pulsory l^islation  touching  the  hnldins  of 

firimary  elections.  Stat.  1897,  p.  115.  That 
aw  was  declared  unconstitutional,  as  impos- 
ing limitations  and  condititms  upon  the 
right  of  suffrage  other  than  sueh  as  were 
named  in  the  Constitution  itself;  and  grave 
doubt  was  expresMd  as  to  the  power  of  the 
legislature  to  prescribe  a  voting  test^  and 
impose  it  upon  political  parties  and  their 
niembem  as  a  prerequisite  to  their  right  to 
participate  in  party  affairs.  Spier  v.  Bak- 
er, 120  Cat.  370,  41  L.  R.  A.  I9G,  S2  Pac. 
659.  In  the  present  law  the  legislature  has 
omitted  certain  obnoxious  features  found  in 
the  earlier  act,  but  has  introduced  others 
which  go  to  the  esrcnce  of  the  legislation, 
and  which  we  are  earnestly  told,  in  argu- 
ment, are  violative  of  the  constitutional 
rights  of  the  people,  both  express  and  im- 
plied. 

That  a  compulsory  primary  law,  such  as 
this,  forms  a  part  of  the  general  elet-tion 
laws  of  the  state,  is  not,  we  think,  debata- 
ble, and  has  been  distinctly  decided.  Spier 
v.  Baker,  120  Cal.  370,  41  L.  R.  A.  106.  52 
Pac.  fiS9.  At  the  outset  the  law  declares 
that  all  delegates  to  conventions  of  political 
parties  for  the  purpose  of  making  nomina- 
tions of  candidates  for  public  offices  shall  be 
elected  at  elections  conducted  under  the  reg- 
ulations in  the  act  provided.  There  is  at 
once  to  be  perceived  an  express  limitati''>n 
npon  the  powers  of  political  parties,  which 
heretofore  tiiev  have  emrcisea,  of  adopting 
iheir  own  modes  for  tfefgn^^g'^t^^gte 
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repreMntatavea.  It  is  a  part  of  the  political 
history  of  this  atat«  aod  of  the  United 
States  that  such  powers,  whether  resting  in 
right,  or  merely  in  the  permissive  sil«ice  of 
the  Ic^slature,  have  been  freely  enjoyed. 
In  some  instances  political  parties  have  had 
recourse  to  primary  elections,  under  such 
regulations  and  tests  as  the  executive  mana- 
gers of  the  party  might  prescribe.  In  oth- 
ers, resort  was  had  to  the  organization  of 
precinct  or  district  political  clubs,  with  an 
enrolled  membership ;  the  members  thus 
duly  entered  having  alone  the  right  to  select 
delegates  to  the  nominating  conventions. 
But  we  will  not  now  stop  to  ocmsider  wheUi- 
er  political  parties  have  heretofore  enjoyed 
these  privil^es  as  of  right,  or  merely  under 
permission.  We  have  referred  to  the  mat- 
ter only  as  illustrating  the  bold  innovation 
of  this  legislatimi,  and  thus  of  an  added  ne- 
cessity for  a  carefiil  scrutiny  and  considera- 
tion of  its  terms.  This  much,  however,  we 
think  will  be  freely  oonoeded  by  advocato  as 
well  as  by  antagonist  <rf  the  law:  That,  i£ 
the  legislature  takes  onto  itself  the  r^ula-,^ 
.tion  arid_cofltiDfgrthcie  internal  afTairioi' 
political  parties,  it  must  do  eo  without  dis- 
cHmlnntion,  "and  with  equal  consideration 
aiid  bcnoBt  to  all.  With  the  wisdom  or  the 
policy  of  the  law  this  court,  of  course,  can 
have  nothing  to  do;  but,  if  the  law  be  wise 
and  beneficent,  every  organized  politi- 
cal party  must  oome  imder  its  cloak. 
If,  upon  the  other  hand,  the  law  be 
unwise  or  inexpedient,  none  the  less 
every  political  party  must  equally  suf- 
fer the  burden  and  bear  the  consequences. 
Hut  here  we  are  confronted  with  a  pi'ovision 
in  this  law  denying  its  rights  and  privileges 
to  all  political  parties  which  did  not  cast  at 
the  npTt  preceding  election  at  least  3  per 
cent  of  the  total  vote.  In  other  words,  no 
matter  how  well  organized  a  small  political 
party  may  be,  no  matter  how  devoted  its  ad- 
herents may  be  to  its  tenets,  tbey  are  denied 
a  representation  upon  the  primary  ballot, 
cut  off  from  all  benefits  of  the  law,  prohib- 
ited from  holding  a  nominating  convention 
(because  only  under  the  provisions  of  this 
law  can  such  a  convention  be  held),  and  are 
thus  absolutely  debarred  from  the  privileges 
and  protections  accorded  to  other  political 
parties.  This  is  not  the  case  where  the 
state,  as  matter  of  regulation  when  called 
upon  to  print  ballots  at  public  expense,  re- 
stricts the  names  to  be  printed  thereon  to 
the  parties  polling  a  certain  percentage  of 
the  votes.  Even  upon  this  question  there 
has  been  a  division  in  the  courts ;  some  hold- 
ing it  to  be  a  mere  matter  of  regulation,  and 
not  an  interference  with  the  right  of  suf- 
frage, and  others  maintaining  that  it  con- 
fers a  special  privilege  upon  the  stronger  of 
the  political  parties.  But  where  such  laws 
have  Itecn  upheld  the  right  of  the  voter  free- 
ly to  express  his  preference  has  always  been 
preserved,  as  in  this  state,  by  blank  spaces 
wherein  he  may  write  the  names  of  the  can- 
didates of  his  choice.  This  law  contains  no 
sneli  provision.  Minor  political  parties  are 
denied  any  right  of  repraeentati<Ht  upon  the 
ffl  h.  R.  A. 


ballot,  and  are  in  effect  forbidden  to  hold 
political  conventions  under  the  protection 
of  the  law.  It  ia  no  answer  to  this  to  say 
that  they  may  still  cause  the  names  of  their 
nominees  to  be  placed  upon  the  election  bal- 
lot  by  petition.  The  objection  is  not  that 
they  may  not  in  some  way  preserve  this  im- 
portant right,  but  that  they  are  denied  the 
means  to  accomplish  this  result  by  the  hold- 
ing of  a  convention;  that  they  are  denied 
the  right  freely  to  assemble  under  the  pro* 
tection  of  the  law, — a  right  preserved  to 
them  hoth  by  the  Constitution  M  the  United 
Sutes  and  of  the  state  of  California,— while 
other  political  parties,  no  differoitly  situ- 
ated, saving  uiat  th^  are  numerieallT 
stronger,  are  given  this  right,  and  protecbM 
by  alt  of  the  machinery  of  the  law  in  ite  ex- 
ercise. Political  conventions  are,  after  all, 
but  public  assemblages  of  the  people,  havitw 
for  their  end  the  discussicm  of  ways  and 
means  for  the  public  good.  By  the  declara- 
tion of  rights  of  the  C<matitution  of  this 
state  the  people  have  the  right  to  assemble 
fredy  to  consult  for  tiie  oommon  good,  to  in- 
struct their  representatives,  and  to  petition 
the  legislature  for  redress  oi  grievances. 
Article  1,  S  10.  No  dtizen  or  class  of  eiti* 
zens  shall  be  granted  privileges  or  immuni- 
ties which  upon  the  scune  terms  shall  not  be 
granted  to  aJI  citizens  (|  21),  and  all  laws 
of  a  general  nature  shall  have  a  uniform 
operation  (§  11).  How  can  it  be  said  that 
u  law  which  protecte  by  l^slation  a  certain 
number  of  citizens,  forming  one  political 
pai'ty,  and  deprives  a  fewer  number  of  citi- 
zens, forming  another  political  party,  of  the 
same  protection,  is  not  vicdative  of  these 
provisions  T  Or  bow  shall  it  be  said  that  a 
man  belonging  to  a  party  holding  certain 
political  principles  may  not  participate  in  a 
primary  election,  when  bis  neighbor,  of  dif- 
ferent political  faith,  is  accorded  the  right 
BO  to  do!  The  case  in  this  regard  is  identi- 
cal in  principle  with  the  views  expressed  by 
Mr.  Justice  Garoutte  in  his  concurring  opin- 
ion in  Eaion  v.  Brown,  06  Cal.  371,  17  L.  R. 
A.  097,  31  Pac.  250.  where  he  sa^:  "It  is 
very  a(>parent  from  the  reading  of  the  act 
that  in  both  spirit  and  letter  it  was  intended 
that  only  parties  polling  three  per  cent  of 
the  entire  vote  cast  at  the  last  general  elec- 
tion should  have  a  heading  upon  the  ticket. 
Such  being  the  fact,  to  my  mind  the  law  is 
clearly  unconstitutional."  Moreover,  If  the 
l^slature  may  deny  the  protection  of  its 
laws  to  a  political  party  which  has  oast  lees 
than  S  per  cent  of  the  votes,  why  may  it  not 
deny  the  same  right  to  a  party  which  has 
cast  49  per  cent  of  the  votes?  This  is  not  a 
mere  matter  of  regulation,  as  in  the  case  of 
the  election  ballot.  It  is  the  deprivation  of 
the  one  party,  and  the  conferring  upon  an< 
other,  of  certain  important  political  privi- 
leges, and  answer  to  it  cannot  be  made  by 
saying  that  the  3  per  cent  limit  is  reasona- 
ble, while  a  48  per  cent  limitetion  would  be 
unreasonable.  It  is  a  questaon  of  power. 
Either  the  legislature  has  or  has  not  the  eon- 
stitutiona!  power  eo  to  do.  If  it  has  th* 
power,  the  queetiim.  of^««s@e5^fe"- 
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reasonableness  is  for  the  legislature  alone, 
ud  a  court  would  no  more  be  justified  in 
overthrowing  the  law  because  it  believed  a 
49  per  cent  limitation  to  be  unreasonable, 
Ihan,  in  the  absence  of  such  power,  it  would 
be  warranted  in  upholding  a  3  per  cent  limi- 
tation because  it  might  telieve  it  to  be  rea- 
sonable. And  upon  this  we  think  that,  un- 
der the  express  limitations  upon  the  power 
of  the  l^slature  in  the.^eetiQliB-&i-th»-6o»- 
stilittion  above  adverted  to,  the  legislature 
has  not  such  poWEf ;  fOr  the  elTect  of  its  act 
here  under  consideration  is  not  only  to  die- 
•criuiiiiAte  between  poUtieal  parties  and  the 
nunnbers  thereof,  but  absolutely  to  work  the 
disfranchisement  of  voters,  or  to  oompel 
them,  if  they  vote  at  aJI,  to  vote  for  repre- 
sentatives of  political  parties  other  than 
that  to  which  tiiey  belwig.  The  deprivation 
of  tlie  riglit  of  selection  is  a  deprivation  of 
the  right  of  franchise. 

It  is  further  contended  against  this  law 
that  in  its  present  state  it  works  an  unwar- 
ranted Invasion  of  the  rights  of  political 
parties,  and  this  contention  merits  more 
tbao  a  passing  notice.  No  one  can  be  so  ig- 
norant as  not  to  appreciate  t^e  value — indeed, 
the  necessity — of  opposing  political  parties 
in  a  government  such  as  ours.  No  one,  it 
would  seem,  can  be  so  thoughtless  aa  not  to 
realize  that  government  by  the  people  is  a 
progressive  institution,  which  seeks  to  give 
'depression  and  effect  to  tiie  wisest  and  best 
ideas  of  its  members.  No  statement  is 
needed  in  the  declaration  of  rights  to  the  ef- 
fect that  electors  holding  certain  political 
priaeiplea  in  common  may  freely  assemble, 
organize  themselves  into  a  political  party, 
and  use  all  Intimate  means  to  carry  their 
principles  of  government  into  active  opera- 
tion through  the  suffrages  of  their  fellows. 
Such  a  right  is  fundamental.  It  ie  inherent 
in  the  very  form  and  substance  of  our  gov- 
ernment, and  needs  no  expression  in  its  Con- 
stitution. Says  Judge  Cooley,  in  discussing 
this  general  subject  (Const.  I^m.  p.  174): 
*'It  does  not  follow,  however,  that  in  every 
case  tbe  courts,  before  they  can  set  aside  a 
law  as  invalid,  must  be  able  to  find  in  the 
■Constitution  some  specific  inhibition  which 
has  been  disregarded,  or  some  express  com- 
mand whidi  has  been  disob^fed.  Prohibi- 
tions are  only  important  when  th^  are  In 
the  nature  of  exceptions  to  a  general  grant 
of  power ;  and,  if  the  authority  to  do  an  act 
has  not  been  granted  the  sovereign  to  its 
representative,  it  cannot  be  necessary  to  pro- 
hibit its  being  done.  .  .  .  The  right  of 
local  self-government  cannot  be  taken  away, 
hecause  all  our  Constitutions  assume  its  con- 
tinuance as  the  undoubted  right  of  the  peo- 

file,  and  as  an  inseparable  incident  to  repub- 
ican  government.  The  bills  of  rights  in  the 
American  Constitutions  forbid  that  parties 
shall  be  deprived  of  property  except  by  tbe 
law  nf  the  land,  but,  if  the  prohibition  had 
been  omitted,  a  legislative  enactment  to  pans 
one  man's  property  over  to  another  would 
nevertbelesB  be  void.  .  .  .  There  is  no 
^lilDeully  in  aayins  that  any  such  act  which, 
imder  pretense  of  exercising  one  power,  Is 
nsurping  another,  la  opposed  to  the  Consti- 
-■^1  L.  R.  A. 


tuUon  and  void.  It  is  assuming  a  power 
which  the  people,  if  they  have  not  granted  it 
at  all,  have  reserved  to  themeelves."  As 
early  as  1798  the  Supreme  Court  of  the 
United  States,  speaking  through  Mr.  Justice 
Chase,  in  Oalder  r.  Bull,  3  DaU.  380,  1  L.  ed. 
648,  said:  "I  cannot  subscribe  to  the  om- 
nipotence of  a  state  legislature,  or  that  it  is 
absolute  and  without  control,  although  its 
authority  should  not  be  expressly  restrained 
by  the  Constitution  or  fundamental  law  of 
the  state.  Tlie  people  of  the  United  States 
erected  their  Constitutions  or  forms  of  gov- 
ernment to  establish  justice,  to  promote  the 
general  welfare,  to  secure  the  blessings  of  lib- 
erty, and  to  protect  their  persons  and  prop- 
erty from  violence.  The  purposes  for  which 
men  enter  into  society  will  determine  the  na- 
ture and  terms  of  the  social  compact,  and, 
as  they  are  the  foundation  of  the  legislative 
power,  they  will  decide  what  are  tlie  proper 
objects  of  it.  The  nature  and  ends  of  legis- 
lative pou<er  wilt  limit  the  exercise  of  it. 
This  fundamental  principle  fltms  from  Ote 
very  nature  of  our  free  republican  govern- 
ments.— ^that  no  man  shonla  be  compelled  to 
do  what  the  \a,wa  do  not  require,  nor  to  re- 
frain from  acte  wliich  tbe  laws  permit. 
There  are  acts  which  the  Federal  or  stato 
Ipgicilature  cannot  do  without  exceeding 
their  authority.  There  are  certain  vit^ 
principles  in  our  free  republican  govern- 
ments which  will  determine  and  overrule  an 
apparent  and  flagruit  abuse  of  legislatire 
power, — as  to  authorize  manifest  injustice 
by  positive  law,  or  to  take  away  that  secnri- 
ty  for  personal  liberty  or  private  proper^ 
for  the  protection  whereof  the  government 
was  established.  An  act  of  the  legislature 
(for  I  cannot  call  it  a  law)  contrary  to  the 
great  first  principles  of  the  social  compact 
cannot  be  considered  a  rightful  exercise  of 
legislative  authority."  And  in  OitUena' 
8av.  ds  L,  Aaao.  t.  Topeka,  20  Wall.  605,  22 
L.  ed.  456,  that  same  tribunal  declared :  **It 
must  be'Ocmoeded  that  there  are  such  rights 
in  every  free  government  b^ond  the  control 
of  the  state.  .  .  .  There  are  limitations 
on  such  power  which  grow  out  of  the  essen- 
tial nature  of  all  free  governments, — implied 
reservations  of  individual  rights,  without  . 
which  the  social  compact  could  not  exiBt>  and 
which  are  respected  by  all  government!  enti- 
tled to  the  name." 

Active  political  parties — parties  in  oppoei- 
tion  to  the  dominant  political  party — are,  as 
has  been  said,  essential  to  the  very  existence 
of  our  government.  The  right  of  any  num- 
ber of  men  holding  common  political  beliefs 
or  governmental  princif^es  to  advocate  their 
vierws  through  purty  Denization  cannot  be 
denied.  As  has  been  said,  "Self-preserva- 
tion is  an  inherent  right  of  political  parties 
as  well  as  of  individuals."  Whipple  v. 
Broad,  25  Colo.  407,  55  Pac.  172.  A  law 
which  will  destroy  such  party  organization, 
or  permit  it  fraudulently  to  pass  into  the 
hands  of  ite  political  enemiea,  cannot  be  up- 
held. The  procedure  of  political  parties 
may  be  rttgulated,  and  the  wisdom  of  the  leg- 
islature may  well  be  exercised  In  devisinff 
method,  to  check  Po'itf,^;,i5|,r'@e5(3^e 
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fraud;  but  the  legislature  itself,  under  the 
guiae  cf  regulation,  cannot  be  permitted  to 
Uirow  oprai  tlie  doors  to  these  very  abust's. 
A  law  authorizing  or  even  permitting  the 
opponents  of  an  organized  political  party  to 
name  the  delej^ateg  to  the  nominating  oon- 
vention  of  tliat  party  would  not  for  a  mo- 
nieut  be  countenanced.  Yet  that,  in  effect, 
is  precisely  what  the  act  under  consideration 
does  permit,  tt  provides  that  the  primary 
elections  of  all  political  parties  shall  be  held 
at  the  same  tim&  To  the  intending  voter  at 
such  primary  one  tidcet  is  given.  No  ques- 
tion may  be  permitted  touching  his  political 
affiliationa, — past,  present,  or  future.  The 
voter  takes  the  ticket,  retires  into  the  priva- 
cy of  the  booth,  and  there,  secretly,  and  not 
in  violation  of  any  law,  but  in  strict  accord- 
ance with  the  law,  names  such  delegates  as 
he  desires  to  the  political  convention  of  one 
or  another  of  the  parties,  whether  he  is  a 
member  of  that  par^  or  not^ — whether  he 
ever  inten'ds  to  become  sueh  a  member  or 
not.  The  result  is  apparent.  The  control 
of  the  party  and  of  its  affairs,  the  promulga- 
tion and  advocacy  of  its  prindples,  are  taken 
from  the  hands  of  its  honest  members,  and 
turned  over  to  the  venal  and  corrupt  of  oth- 
er political  parties,  or  of  none  at  all.  Mas- 
querading thus  under  the  name  of  one  of 
uie  great  pi^itical  parties  might  be  a  oon- 
venUon  of  men  authorized  by  this  law  to  rep- 
resent it  and  place  upon  the  general  election 
ballot,  as  its  condidates,  those  whom  they 
might  select, — a  body  of  men  whose  sole  pur- 
pose might  be  the  disruption  and  destruction 
of  the  party  whose  representatives  this  law 
declared  tliem  to  be.  It  is  expressly  an- 
nounced in  the  declaration  of  rights  that  the 
enumeration  therein  contained  shall  not  be 
construed  to  impair  or  deny  other  rights  re- 
tained by  the  people.  Art  1,  8  2S.  A  law 
^ich  thus  permits  the  disruption  and  mis- 
representation of  a  political  party  is  an  in- 
novation of  these  reserved  rights. 

For  the  foregoing  reasons,  the  judgment 
of  the  trial  court  is  reversed,  witii  directions 
that  it  orerrule  the  demurrer  of  defendants. 

We  oonour:   Tax  Vrke*  J.;  XoFftv* 

J. 


'   I  diflsent:   BMitr*  Ch.  J. 

Temple,  J.,  concurring: 

I  concur  in  the  judgment  on  the  second 
ground  discussed  by  Mr.  Justice  Henshaw, 
Mid  for  the  following  addiUonal  reasons: 
The  act  itself  recof^izea  the  necessity  of  po- 
litical parties,  and  th^  are  in  fact  ttie  in- 
strumentalities through  whidi  the  people 
govern.  A  political  party  is  an  association 
of  citizens  who  a^ee  on  certain  lines  of  pol- 
icy, and  the  purpoae  for  which  it  exists  is  to 
impose  that  policy  upon  the  government. 
This  can  only  be  done  by  electing  to  office 
those  who  are  in  favor  of  such  policy.  It  is 
for  this  that  conventions  are  held  and  candi- 
dates selected.  To  do  this,  it  is  absolutely 
necedsary  that  the  party  shall  be  able  to  ex- 
clude from  its  conventions,  and  from  cou- 
trolling  posititMU  in  the  party,  those  who  are 
fil  L.  it.  A. 


not  in  accord  with  its  principles.  It  must 
have  the  power  to  prescribe  its  own  testa., 
it  is  the  test  that  determines  what  the  party 
8]iall  be.  To  deprive  the  party  of  this  pow- 
er is  to  destroy  it.  No  one  would  contend 
that  the  legislature  can  prescribe  what  the 
test  shall  be.  If  it  could  do  this,  it  could 
prescribe  what  parties  shall  exist.  And 
then  parties  sometimes  divide  on  great  pub- 
lic questions.  In  such  case  the  party  retain- 
ing the  old  name  would  have  the  right,  by 
proper  tests,  to  exclude  those  formerly  affili- 
ated with  it.  but  who  now  differ.  Unless  a. 
party  can  do  all  these  things,  it  has  no  se- 
curity that  the  candidates  put  forth  in  it» 
name  represent  its  principles.  And  then  the 
management  and  control  of  its  organization 
may  be  taken  out  of  its  hands  and  given  to 
its  enemies.  All  this  right  of  self-control 
the  primary  election  law  takes  from  the  par- 
ty organization.  The  party  is  destroyed,  or 
may  be,  and  the  members  practically  denied' 
the  right  of  free  suffrage.  And  then  ther«- 
may  happen  to  be  a  new  party  which  did  not 
exist  at  the  previous  election.  Why  should' 
it.  or.  indeed,  other  political  parties  polling- 
less  than  3  per  cent  of  the  votes,  be  d^ed 
the  benefit  of  the  proteotioii  of  this  law,  if  it 
be  a  protection! 

Harrison,  J.t  I  concur  in  the  above- 
opinion. 

Garontte,  J,,  dissenting  T 

I  dissent  In  the  Australian  ballot  law  » 
declaration  is  found  defining  what  consti- 
tutes a  political  party  within  the  purview  of 
the  act  then  it  is  further  declared  that 
those  parties  are  mtitled  to  hold  political 
conventions  and  nominate  candidates  for  of- 
fice. The  vital  element  going  to  make  up  & 
political  party  under  that  act  is  that  it  soalT 
have  polled  3  per  oent  of  the  entire  vote  oast 
at  the  last  eleotion.  The  primary  law  does- 
not  attempt  to  define  the  phrase  "political' 
parties,"  but  declares  that  only  those  politi- 
cal pai'ties  which  polled  3  per  cent  of  the  to- 
tal vote  cast  at  the  last  election  shall  partici- 
pate in  primary  elections.  In  oiher  words» 
this  is  a  deoIarati<m  that  only  those  politi- 
cal parties  which  are  entitled  to  hold  eoa- 
ventions  and  nominate  candidates  for  ofRoe- 
under  the  Australian  ballot  law  are  entitled 
to  hold  primary  elections.  It  is  thus  ap- 
parent that  the  primary  law  refers  to  a  great 
class  of  political  parties.  And,  if  the  politi- 
cal parties  declared  and  recognized  by  the 
Australian  ballot  law  form  a  constitutional 
class,  then  the  primary  law  in  dealing  with 
the  same  class  of  political  parties  is  like- 
wise oonsUtutional.  While  the  question  haa 
never  been  detuded  in  this  state,  it  has  heea 
decided  in  other  states,  and  held  that  a  class- 
ification of  parties  upon  the  basis  of  a  cer- 
tain percentage  of  the  total  vote  cast  at  the 
last  election  is  not  violative  of  constitution- 
al provisions.  Indeed,  it  seems  to  me  that 
tiie  declaration  of  the  state  legislature  found 
in  the  Australian  ballot  law  a.s  to  what  shall 
constitute  a  political  party  within  the  mean- 
ing of  that  act  is  constitutional  legislation. 
For  these  reasons,  I  do  not^deem  theiS  pev 
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«ant  duiw  (rf  ths  primuy  election  law  ob- 
noxioul  to  the  ConBtitotkm  of  this  state.  It 
mmy  be  further  suggested  that,  as  the  Aiu- 
tralian  ballot  law  does  not  reoc^ize  an  or- 
ganization as  a  party  which  failed  to  poll  3 
per  cent  of  the  total  rote  oagt  at  the  last 
election,  no  substanrtial  benefits  could  be  de- 
rived by  such  a  party  in  participating  in 
primary  elections,  for  the  nominees  of  a  oon- 
voition  oompoaed  of  delegates  selected  at  the 
primary  election  hy  such  party  would  not  be 
entitled  to  a  plaoe  inmn  the  ballot.  It  must 
be  borne  in  mind  aJwaya  that  the  primary 
law  in  t4iis  regard  is  not  dealing  wiui  TOtera 
as  iudividuals.  but  with  politioU  parties  as 
such.  If  the  declaration  found  in  the  pres- 
ent Australian  ballot  law,  defining  what 
shall  constitute  a  p<^itical  party,  had  been  in 
that  law  at  th«  time  Eaton  y.  Brovm,  96 


Cal.  371.  17  L.  R.  A.  607,  31  Pac.  250,  waa 
decided,  I  am  not  prepared  to  say  that  my 
views  as  thrae. expressed  would  have  been  the- 
same.  It  may  be  further  su^ested  that 
under  the  present  law,  the  ballot  being  en- 
tirely  secret,  and  every  voter  being  allowed 
to  cast  his  vote  for  the  del^ates  of  any  par- 
ty represented  upon  the  ballot,  the  result  is 
that  Democratic  voters  may  dect  del^ates 
to  Republican  waveatiana,  and  Republican 
voters  may  elect  delates  to  Dnnocratie 
conventions,  and  thereby  absolutdy  own  and 
control  the  conventions  of  opposing  p(^itical 
parties.  Z  Km  not  prepared  to  say  that  the 
existence  of  these  conditions  clearly  rendera 
a  law  unconstitutional  which  permits  it. 
But  I  ain  prepared  to  say  that  a  law  of  that 
character  presents  a  most  anomalous  state- 
of  affairs. 
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DENVER  ft  RIO   GRANDE  RAILROAD 

COMPANY,  Appt., 

V. 

Henry  C.  SPENCER  et  al. 
<  Colo.  ) 

1.  The  qaesttav  of  the  ncrllvenee  of 
m  railroad  comvsny  in  placing  a  baggage 
track  between  two  tracks,  In  the  space  used 
tor  receiving  and  discharging  passengers,  of 
each  width  that  as  ortgloally  placed  It  woald 
clear  a  train  pasting  upon  sltber  sldSk  but 
so  constructed  as  to  veer  easily  so  that  a  mov- 
ing train  wonld  come  In  cimtact  with  It  and 
rwder  It  dangerous  to  pass«igers  within  the 
^ce,  Is  for  the  lory.  In  an  aetltm  to  recover 
damages  for  the  death  of  a  man  killed  while 
awaiting  the  arrival  of  a  relative  on  an  in^ 
coming  train,  where  the  engine,  baggage  and 
smoking  car  cleared  the  tmck,  but  the  next 
car,  thoii^  of  the  same  wldtb,  struck  and 
harled  It  against  deceased,  Inflicting  the  In- 
juries from  which  he  died. 

%,  Fjttsl  Injarles  to  m  person  mt  m  rall- 
romd  statiOB  awaiting  the  arrival  of  a  rela- 
tive, at  the  place  provided  bj  tbe  company 
for  that  pnrpose,  and  while  in  the  exercise 
of  due  care  ana  caption,  render  the  railroad 
company  liable  If  caused  by  negligence  of  Its 
employees. 

S.  The  coBtrlbatorr  aecltsonco  of  m 
peraoa  killed  through  the  negligence  of 
railroad  employees  while  awaiting  tbe  arrival 
of  a  relative  on  an  Incoming  train,  In  the 
strace  between  two  tracks,  used  by  tbe  com- 
pany for  receiving  and  dtscharglag  passen- 
gen,  Is  a  question  for  the  Jury,  where  the 
situation  did  not  suggest  Imminent  danger. 

4.  A  third  poraon  snay  teatlty  as  to  a 
conversation  between  one  fatally  injured  at 
a  railway  station  and  a  relative  alighting 
from  an  incoming  train  which  purported  to 
explain  the  decedent's  presence  at  the  sta- 
tl«i. 

B.  Four  thoossnd  dollars  is  excessive 
compcniiKtor}'  daraases  for  the  death 

of  m  man  sixty-eight  years  old,  whose  net 
worth  at  the  time  of  his  death  was  little 
more  than  S6,400,  and  whose  annual  Income 

NoTK. — As  to  doty  of  carrier  to  person  go- 
ing to  station  to  see  a  relative  off,  see  Dowd  v. 
Chicago,  M.  &  St.  P.  B.  Co.  (Wla)  20  L.  B.  A. 
527.  and  aota 
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arising  from  his  persmol  sxertlons,  after  de- 
ducting personal  expensea  was  gl.OOO,  In  an 
action  by  persons  whose  sole  claim  is  for 
dimlnntlon  of  the  estate  in  wblcb  they  are- 
entitled  to  share. 

(Hay  21.  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
tbe  District  Court  for  Arapahoe  County 
in  favor  of  plaintilT  in  an  action  to  recover 
damages  for  the  alleged  negligent  lulling  of 
plaintiff's  father.  Reversed. 
The  facte  are  stated  in  the  opinion. 
Mc€sra.  Woleott  ft  Valle  and  HeBTjr  7. 
May,  for  appellant: 

Tb^to  was  clear  negligence  on  tbe  part  of  - 
the  deceased,  witiiout  which  no  injury  would 
have  been  sustained  by  him. 

Even  a  passenger  is  bound  to  use  some 
care;  and  a  person  who  is  not  in  that  rela- 
tion may  not  neglect  the  precautions  that 
are  ordinarily  imposed,  nor  may  be  assume 
that  the  company  has  made  its  way  safe. 

Atchison,  T.  &  8.  F.  B.  Co.  v.  Shean,  18- 
Colo.  368,  20  L.  R.  A.  729.  33  Pac.  108;  Den- 
ver &  R.  O.  R.  Co.  V.  Ouatafson,  21  Colo. 
393,  41  Pac.  605;  Chicago  <E  E.  I.  R.  Co.  v. 
Chancellor,  165  111.  438,  46  N.  E.  269. 

Deceased  had  no  right  to  neglect  precau- 
tions ordinarily  imposed  upon  all  persons 
not  holding  the  relation  of  passenger  to  the- 
carrier. 

Atchison,  T.  d  8.  F.  R.  Co.  v.  Shean,  li- 
Colo.  372,  20  L.  R.  A.  729,  33  Pac.  108. 

It  cannot  be  said  that  leaving  a  truck  in 
such  a  place  is  a  negligent  act  because  it  may 
be  expected  that  it  will  be  thrown  agnintit 
a  bystander,  and  at  the  same  time  be  said 
that  a  man  standing  practically  in  contact 
with  it,  and  having  passed  it  twice  within 
a  very  few  moments  preceding,  waa  not  in 
as  good  a  position  to  see  any  danger  that- 
there  waa  as  the  company  or  any  of  its  serv- 
ants. 

He  failed  to  exercise  ordinary  care,  and  as- 
sumed the  risks  from  the  position  he  took 
with  reference  to  the  standing  truck  and  the- 
approaching  train. 

Casey  T.  Canadian  P.  R.  Co,  IS  Ont.  Ren,. 
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-S74 ;  Duvemet  y.  Morgan's  L.  S  T.  B.  8.  8. 
•Co.  49  La.Ajm.  484,21  So.^,UoOeehan  v. 
Lehigh  Valley  R.  00.149  Pa.  188,24  Atl.20S. 

Pecuniary  loss,  not  to  tbe  estate  of  the 
-deceased  peraon,  but  to  those  who  had  a  tea- 
sonahle  expectation  of  pecuniary  benefit,  aa 
■of  right  or  of  duty,  or  from  a  recognized 
sense  of  obligation,  from  the  continuance  of 
.the  life,  is  the  foundation  of  the  action. 

It  is  tbe  injury  to  the  survivors  entitled 
-to  sue,  and  not  the  value  of  the  life  lost, 
that  forms  tbe  baaia  of  damagea. 

Louiwille,  N.  A.  d  C.  R.  Co.  v.  Goody- 
koontz,  119  Ind.  Ill,  SI  K.  E.  472;  Diehold 
V.  SAorpe,  19  Ind.  App.  474,  49  N.  E.  837. 

Mr.  in,  Q.  Tarnqnarr,  for  appellees: 

The  correct  test  of  the  liability  of  plain- 
tiff to  the  charge  of  contributory  negligence 
was  whether  a  prudent  person  in  the  same 
-situation,  end  with  the  knowledge  possessed 
by  plaintiff,  would  have  done  what  he  did. 

Texat  A  P.R.  Co,  t.  Best,  66  Tex.  116,  18 
■S.  W.  224. 

An  extensive  and  technical  knowledge  of 
what  might  constitute  a  source  of  danger  un- 
•der  such  circumstances  is  not  required  or  ex- 
pected of  the  ordinary  prudent  person. 

Philadelphvi  <£  R.  R.  Co.  v.  AHderaon,  04 
Pa.  351,  39  Am.  Rep.  787. 

As  a  matter  of  law  it  cannot  be  said  that 
n^Hgence  of  the  deceased  directly  contrib- 
uted to  his  death,  and  whether  it  was  true 
as  a  matter  of  fact  was  for  the  consideration 
of  a  jury. 

Eanaaa  P.  R.  Co.  v.  Ttoonibly,  3  Colo.  125; 
Denver^  8.  d  P.  R.  Go.  v.  Wilson,  12  Colo. 
27,  20  Pac  340;  Solly  v.  Clayton,  12 
■Colo.  30,  20  Pac.  351;  Moifatt  v.  Tenney, 
17  Colo.  191,  30  Pac  348;  Denver  Tramway 
•Co.  V.  Reid,  22  Colo.  362,  45  Pac  378. 

Deceased  had  the  right  to  approach  the 
train  to  accomplish  his  purpose,  and  it  was 
manifestly  the  duty  of  the  defendant  com- 
pany to  keep  its  platforms  and  approaches 
in  a  safe  condition  for  the  use  of  those  who 
might  seek,  or  have  been  invited,  to  do  busi- 
-neas  with  it. 

McKone  V.  Michigan  C.  R.  Co.  51  Mich. 
■601.  47  Am.  Rep.  596.  17  N.  W.  74;  Doss 
T.  Missouri.  K.  A  T.  R.  Co.  99  Mo.  27,  21 
Am.  Rep.  371 ;  Teaas  d  P.  R.  Co.  v.  Best, 
66  Tex.  116,  18  S.  W.  224;  Grand  Rapids 
A  /.  R.  Co.  V.  Martin,  41  Mich.  667.  3  N.  W. 
173;  robin  v.  Portland,  S.  £  P.  R.  Co.  59 
Me.  187,  8  Am.  Rep.  415;  Hamilton  v.  Texas 
&  P.  R.  Co.  64  Tex.  251.  53  Am.  Rep.  756; 
A'eir  York,  C.  &  St.  L.  R.  Co.  v.  Mushrush, 
11  Ind.  App.  192,  37  N.  £.  954;  Sullivan 
T.  Vioksbvrg,  8.  A  P.  B.  Co.  39  La.  Ann.  800. 

4  So.  ssa. 

The  rule  allows  as  compensatory  damages 
the  estimated  accumulations  of  the  deceased 
-during  the  probable  remainder  of  his  life,  if 
he  had  not  come  to  an  accidental  death,  hav- 
ing reference  to  his  age,  occupation,  habits, 
fxidily  health,  and  ability. 

Hayes  v.  Williama,  17  Colo.  474,  30  Pac 
352 :  Kansas  P.  B.  Co.  t.  LwuUis  3  Colo.  94. 

Oabbert,  J.,  delivered  the  opinion  of  the 
«ourt: 

At  the  station  of  Colorado  Springs  appel- 
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lant  maintains  several  parallel  tracks.  At 
the  time  deceased  received  the  injuries  re- 
Bulting  in  hia  death,  one  of  these  tracks,  ad- 
jacent to  the  station  proper,  was  occupied 
by  a  Rock  Island  train,  wnich  was  "cur'  to 
allow  access  to  trains  arriving  on  tracks  be- 
yond. Employees  of  appellant  left  a  truck, 
used  for  handling  baggage,  between  the  track 
occupied  by  the  Rode  Island  train  and  the 
one  next  beyond,  so  situate,  it  is  claimed, 
that  trains  upon  each  of  the  tracks  between 
which  it  was  placed  would  dear  it  When 
these  tndcs  were  each  occupied  by  trains, 
the  apace  between  the  sides  of  the  cars  would 
be  S  feet  8  inches  in  width.  The  width  of 
the  truck  was  such  tiiat,  if  placed  equidia- 
tant  between  the  two  tracks,  it  would  clear 
the  trains  upon  each  by  1  foot  and  7  inches. 
The  apace  between  these  tracks  where  tbe 
truck  was  placed  was  used  by  appellant  to 
receive  ana  discharge  passengers.  The  de- 
ceased went  upon  this  space  for  the  purpose 
of  meeting  bis  daughter-in-law,  whom  he  ex- 
pected upon  one  of  appellant's  traina,  which 
arrived  over  the  trade  next  to  the  truck, 
and  next  to  the  one  upon  which  the  Rock 
Island  train  was  standing.  He  was  moving 
up  and  down  this  space,  in  the  near  vicinity 
of  the  tnidc,  when  tbe  expected  train  ar- 
rived. The  engine,  baffiage,  and  smoking 
cars  cleared  the  truck,  out  for  arane  unex- 
plainable  cause,  other  than  the  inference  that 
it  must  have  been  moved  by  stmieone,  the 
next,  though  no  wider  than  those  that  had 
passed,  did  not,  but  hurled  it  against  de- 
ceased, inflicting  injuries  from  which  he 
shortly  expired.  He  was  seen  to  have  passed 
and  repassed  this  truck  before  the  arrival 
of  appellant's  train.  The  truck  was  noticed 
by  uie  engineer  and  fireman  of  the  incoming 
train,  who  conduded  that  their  train  would 
clear  it.  The  engineer  also  noticed  people 
in  the  vicinity  of  tbe  truck.  It  was  so  con- 
structed that  it  could  be  easily  veered  at 
either  end.  Upon  this  state  of  facts,  coun- 
sel for  appellant  contend  that  no  negligence 
upon  ite  part  has  been  shown,  and,  even  if 
there  was,  ihe  accident  would  not  have  hap- 
pened but  for  the  neglig^ce  of  the  deceased. 

The  first  question  presented  is,  Wa^  the 
placing  of  the  truck  between  tbe  tracks  in 
the  limited  space  provided,  and  in  the  im- 
mediate vicinity  of  where  the  trains  of  ap- 
pellant received  and  discharged  passengers, 
negligence!  Although  originally  so  placed 
that  a  moving  train  upon  either  trade  next 
to  which  it  stood  would  clear  it,  yet  its  con- 
struction was  such  that  it  oould  be  easily 
veered,  when  its  position  would  be  such  that 
it  would  come  la  contact  with  a  moving 
train.  This  would  result  in  danger  to  those 
within  that  space,  in  line  with  ^e  direction 
the  truck  would  be  impelled  by  contact  with 
a  moving  train.  From  these  facts. and  cir- 
cumstances, the  jury  concluded  that  appel- 
lant was  guilty  of  negligence.  When  the 
question  of  negligence  is  dependent  u^n  in- 
ferences to  be  drawn  frmn  acts  and  circum- 
stances of  that  character  that  different  in- 
telligent minds  may  honestly  reach  different 
CfmcTusionB  on  the  question,  it  la  for  the  jury 
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tiooB,  whether  or  not  negligence  has  been  es- 
tablished. Lord  V.  Pueblo  Smelting  d  Ref. 
Co.  12  Colo.  3&0,  21  Pac.  148;  2  Thomp.  Neg. 
1230;  Colorado  C.  R.  Co.  v.  Martin,  7  Colo. 
■59:£,  4  Fac.  1118;  Shearm.  &  Redf.  Neg.  { 
11;  Empson  Packing  Co.  v.  Vaughn  (Colo.) 
■59  Pac.  749.  Under  this  rule,  the  evidence  is 
'Clearly  sufficient  to  support  the  conclusion 
of  the  jurj  that  placing  the  truck  between 
the  tracks  was  nc^ligenoa  <m  the  part  of  ap- 
pellant. 

The  next  question  presented  is  whether  or 
not  deceased  was  ffuilty  of  negligence,  but 
for  which  the  aocidoit  would  not  have  oc- 
•curred.  In  thia  connection  eounsel  for  ap- 
pellant make  some  suggestjons  relative  to 
the  comparative  degrees  of  care  which  a  car- 
rier is  required  to  exercise  as  between  pas- 
sengers and  those  who  are  not.  We  do  not 
believe  it  is  necessary  to  go  into  a  discusaion 
of  this  question.  Deceased  was  lawfully  at 
■a  place  provided  by  appellant  for  the  pur- 
pose for  which  he  was  there,  at  the  proper 
time  to  cariy  out  that  purpose;  and  inju- 
ries received  by  him  at  Uiis  place  through 
the  negligence  of  its  employees,  while  in  the 
«xercise  of  due  care  and  caution  upon  his 
part,  appellant  is  responsible  for.  Hamil- 
ion  V.  Teaaa  A  P.  R.  Co.  64  Tex.  251,  56  Am. 
Rep.  756;  Pierce,  Railroads,  276;  Tobin  v. 
Po7  tland,  a.  d  P.  R.  Co.  SB  He.  183,  8  Am. 
itep.  415;  Veto  TorJb,  C.  A  St.  L.  tC.  Co.  v. 
Jluahruah,  11  Ind.  App.  192.  37  N.  E.  964. 

It  is  urged  by  eounsel  that,  as  deceased 
must  have  seen  tiie  truck,  he  should  have 
comprehended  the  situation,  realized  the  dan- 
ger to  which  he  was  exposed,  could  have 
avoided  it,  and,  having  failed  to  do  so,  such 
failure  was  contributory  n^ltgence  upon  hia 
part,  which  caused  the  accident.  When,  on 
the  question  of  contributory  negligence,  the 
facts  and  circumstances  are  such  that  dif- 
ferent minds  may  honestly  draw  different 
'Oonelusions  therefrom  on  this  subject,  it  is 
within  the  province  of  the  jury  to  determine 
that  question.  Kantaa  P.  R.  Co.  v.  Tioom- 
bly,  3  Colo.  125;  Lord  v.  Puehlo  Bmelting  d 
Ref.  Co.  12  Colo.  390,  21  Pac.  148;  Moffatt 
v.  Tenney,  17  Colo.  189,  30  Pac.  348;  Den- 
ver TramvMif  Co.  t.  Reid,  22  Colo.  349,  45 
Pac.  378.  While,  on  the  other  hand,  if  the 
-undisputed  facts  are  such  that  the  inference 
of  contributory  n^Iigenoe  is  the  only  conclu- 
sion which  can  be  mgwally  deduced,  the  ques- 
tion is  one  of  law,  for  tiie  court  For  the 
purpose  of  ascertaining  whether  or  not,  on 
the  established  facts,  deceased  was  so  clearly 
^ilty  of  negligence  that  this  question  is  one 
of  law  alone,  or  whether,  from  the  evidence, 
it  was  for  the  jniy  to  determine,  as  a  mat- 
ter oi  faet^  it  is  oiuy  necessary  to  refer  brief> 
1y  to  the  evidence,  and  the  acts  of  tiie  em- 
ployees M  appellant.  If  tiie  presence  of  the 
tmek,  in  the  position  it  was,  should  have  at 
once  suggested  to  the  mind  of  an  ordinarily 
prudent  perstm  that  it  was  liable  to  come  in 
contact  with  the  incoming  train,  then  cer- 
tainly it  would  have  been  the  duty  of  the 
engineer  and  fireman,  who  were  aware  of  its 
location,  and  who  knew  that  persons  were  in 
its  immediate  viciniiy,  to  have  taken  steps 
to  prevent  inch  a  disaster,  and  their  failure 
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to  do  so  would  have  been  wantonly  reck- 
less conduct  upon  their  part.  When  this 
case  was  here  oefore  (25  Colo.  9,  52  Pac. 
211),  it  was  held,  upon  evidence  which  is 
Bubstantially  the  same  as  now  presented  by 
the  rec<H^  in  the  case  at  bar,  that  an  instruc- 
tion to  the  effect  that  if  the  jury  found  from 
the  evidence  that  deceased  was  guilty 
of  contributory  negligence,  appellant  was 
not  responsible,  unless  it  appeared  that  its 
servanta  and  employees  were  guilty  of  reck- 
less conduct,  was  erroneous,  for  the  reason 
that  the  evidence  did  not  justify  any  such 
an  instruction;  there  being  no  evidence  tend- 
ing to  prove  reckless  contnict  on  the  part  of 
such  employees.  The  conclusion  deducible 
from  this  holding  is  that  the  presence  of 
the  truck,  in  the  situation  it  was,  did  not 
suggest  imminent  danger.  If  this  danger 
was  not  suggested  to  the  minds  of  railroad 
employees  whose  experience  would  cause 
them  to  anticipate  dangers  from  sources 
which  would  not  make  a  similar  impression 
upon  the  minds  of  those  not  versed  in  the 
hazards  of  railroading,  it  certainly  cannot 
be  said,  as  a  matter  of  law,  that  deceased 
should  have  detected  danger  which  the  em- 
ployees of  appellant  did  not.  It  is  appar- 
ent, therefore,  from  the  facts  and  circum- 
stances,  that  whether  or  not  the  truck,  situ- 
ated as  it  was,  should  have  suggested  to  de- 
ceased the  danger  to  which  he  was  exposed 
from  that  source,  is  a  question  upon  which 
different  intelligent  and  honMt  minds  mi^ht 
draw  different  conclusions,  and  the  question 
of  contributory  negligence  was  therefore 
properly  left  to  the  determination  of  the 
jury.  The  finding  Uiat  he  was  not  guilty  of 
such  n^ligenea  is  fully  supported  by  the 
evidence. 

Errors  are  assigned  and  argued,  based 
upon  the  giving  and  refusal  of  certain  in- 
structions. From  the  views  expressed  on 
the  two  questions  of  negligence,  already  con- 
sidered, it  is  apparent  that  appellant  can- 
not  complain  of  either  the  instniotions  giv- 
en or  refused,  and  it  becomes  unnecessary 
to  notice  them  in  detail. 

For  the  purpose  of  explaining  the  presence 
of  the  deceased  at  the  place  where  he  received 
the  injury  resulting  in  his  death,  evidence 
was  admitted,  over  the  objection  of  appel* 
lant,  to  prove  that  he  had  gone  there  for 
the  purpose  of  meeting  his  daughter-in-law, 
who  was  expected  to  arrive  from  Denver. 
In  the  former  opinicm  in  this  case  it  was  held 
that  a  conversation  between  the  deceased 
and  his  daughter-in-law,  from  which  it  ap- 
peared that  be  bad  arranged  to  meet  her,  was 
admissible  as  part  of  the  rea  geata,  to  ex- 

Elain  his  purp<Me  in  being  at  the  place  where 
B  was  injured.  That  nuing  is  therefore  the 
law  of  the  case  on  this  subject,  and  cannot 
be  disturbed ;  but  counsel  for  appellant  con- 
tend that  the  declarations  of  third  persons 
cannot  be  received  for  the  purpose  of  proving 
thia  arrangement.  From  an  examination  of 
the  evidence,  it  does  not  appear  that  the  dec- 
larations of  third  persons  were  admitted. 
The  witness  who  testified  on  thia  subject  only 
purported  to  give  what  he  remranbered  and 
nnderstood  was  the  conjM;«|*J^@^|,rJ^ 
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place  between  the  daughter-in-law  and  de- 
ceased with  respect  to  her  request  that  he 
should  meet  her  at  Colorado  Springs  on  the 
arrival  of  a  train  from  Denver,  to  which  he 
assented. 

'  The  final  question  relates  to  the  amount 
of  damages  assessed  by  the  jury.  The  ver- 
dict was  in  the  sum  of  $4,000,  which  appel- 
lant contends  is  excessive.  The  right  of  ap- 
pellees to  maintain  this  action  is  purely  stat- 
utory. It  did  not  exist  at  common  law.  The 
damages  which  they  are  entitled  to  recover 
must  be  limited  to  those  of  a  compensatory 
character, — in  other  words,  to  such  pecuni- 
ary damages  as  they  have  sustained  by  rea- 
son of  the  death  of  their  father.  As  aptly 
stated  by  the  late  Justice  Elliott  in  Pieroe 
T.  Oonnorg,  20  Colo.  178,  37  Pac.  721:  "The 
true  measure  of  compensatory  relief  in  an 
action  of  this  kind,  under  the  act  of  1877, 
is  a  sum  equal  to  the  net  pecuniary  benefit 
which  plaintiff  might  reasonably  have  ex- 
pected to  receive  from  the  deceased  in  case 
nis  life  had  not  been  terminated  by  the 
vrongful  act,  n^lect^  or  default  of  defend- 
ant; .  .  .  but  it  must  be  borne  in  mind 
tbat.the  recovery  allowable  is  in  no  sense 
a  solatium  for  the  grief  of  the  living,  oc- 
casioned by  the  death  of  the  relative  or 
friend,  however  dear.  It  is  only  for  the  pe- 
cuniary loss  resulting  to  the  living  party 
entitled  to  sue,  resulting  from  the  death  of 
the  deceased,  that  the  statute  affords  com- 
pensation. This  may  seem  cold  and  mer- 
cenary, but  it  is  unquestionably  Uie  law." 
At  Uie  time  of  bis  death  his  wife  was  liv- 
ing, and  BurriTad  him  about  two  years.  The 
appellees  were  in  no  manner  dependent  upon 
him  for  support.  The  mere  relationship  be- 
tween them  and  deceased  cannot  be  made  the 
basis  of  a  recovery  in  this  case,  however 
much  they  may  have  grieved  over  his  untime- 
ly death.  Therefore,  as  stated  in  the  former 
opinion  in  this  case,  "the  pecuniary  loss,  if 
any,  that  resulted  to  them  by  reason  of  the 
death,  wu  in  being  deprived  of  their  share 
of  the  money  that  he  might  accumulate  dur- 
ing his  expectancy  of  life."  Or,  under  the 
evidence,  their  recovery  must  be  limited  to 
the  sum  which  the  father,  by  his  personal 
exertions,  less  his  necessary  personal  ex- 
penses, and  those  of  his  wife  during  her  life, 
would  have  added  to  his  estate,  and  which 
would  have  descended  to  the  appellees,  as 
bis  heirs  at  law.  The  court  so  instructed 
the  jury.  Was  this  instruction  followed? 
At  the  time  of  his  death,  deceased  was  up- 
ward of  sixty-eight  years  of  His  ex- 
pectancy of  life  was  about  nine  and  a  half 
years.  There  is  testimony  to  the  effect  that 
at  the  time  of  his  death  his  annual  income, 
arising  from  his  personal  exertions,  after  de- 
ducting his  personal  expenses,  equaled 
the  sum  of  about  $1,000  per  annum,  although 
the  evidence  is  not  entirely  satisfactory  upon 
this  point,  for  the  reason  that  the  witness 
testifying  on  this  subject  was  not  certain 
that  he  was  fully  advised  regarding  the  per- 
sonal expenditures  of  the  father.  The 
money  earned  by  deceased  from  this  source 
eonsisted  of  a  salary  of  91,500  per  annum  as 
61  L.  R.  A. 


an  employee  of  a  bank,  and  about  $500  more 
per  annum,  earned  as  a  conveyancer  and  no- 
tary, in  connection  with  his  bank  duties.  Ue- 
had  considerable  income  from  investments, 
but  this  cannot  be  considered,  in  estimating 
his  annual  savings.  We  mention  this,  how- 
ever, because  it  appears  that  his  net  worth 
at  the  time  of  his  death  could  not  have  been 
so  very  much  in  excess  of  the  value  of  hia 
bonk  stock,  which  was  $6,400,  because 
it  appears  that  his  other  investments  were 
encumbered  in  such  an  amount  that,  after  de- 
ducting interest,  there  was  but  little  left  in 
the  way  of  income  from  these  sources,  after 
payment  of  taxes.  Had  he  lived  the  full 
term  of  bis  expectancy,  and  during  that 
period  been  able  at  all  times  to  continue  to 
engage  in  the  work  in  which  he  was  em- 
ployed at  the  time  of  his  death,  his  net  per- 
sonal earnings  would  have  exceeded  much 
more  than  the  damages  awarded.  It  cannot 
be  fairly  assumed,  however,  or  expected,  that 
at  his  advanced  age,  he  would  have  contin- 
ued to  labor  during  all  the  future  ^ears  of 
his  life.  In  considering  this  question,  ac- 
count sbonld  be  taken  ol  his  liability  to  ill- 
ness, his  incapability  of  further  exertions  by 
reason  of  age,  and  Uiat  he  might,  on  account 
of  his  years,  conclude  to  retire  from  active 
work ;  that,  in  all  probability,  his  age  would 
soon  incapacitate  him  from  discharging  his 
duties  as  an  employee  in  the  bank,  in  which 
he  was  engaged;  that,  if  he  did  continue  to 
earn  mon^  for  a  portion  of  his  expectancy 
of  life,  he  would  at  least  expend  a  part  so 
earned  for  personal  use  during  the  remain- 
ing years.  All  these  are  contingencies  which 
must  be  considered.  Necessarily,  the  ascer- 
tainment of  damages,  dependent  upon  a  va- 
riety of  circumstances  and  future  contingen- 
cies, is  difficult  of  exact  computation;  but, 
nevertheless,  they  cannot  be  presumed  and 
arbitrarily  given.  Undoubtedly  much  lati- 
tude must  given  a  jury  in  coses  of  this 
character,  but  there  must  be  some  basis  of 
facts  upon  which  to  predicate  a  finding  of 
substantial  pecuniary  loss.  Diebold  t. 
Sharpe,  19  Ind.  App.  474,  49  N.  E.  837.  Ex- 
cept for  the  statute,  appellees  could  not 
maintain  this  action.  Its  provisions  are  be- 
neficent, but  limited.  In  no  case  under  it 
can  damages  exceed  tbe  sum  of  $5,000.  Tak- 
ing into  consideration  ttie  evidence  upon 
whieb  the  award  of  damages  is  based  in  thia 
case,  Uie  contingencies  to  which  we  have  di- 
rected attention,  the  improbability  that  de- 
ceased, during  the  remaining  years  of  his 
life,  would  have  saved  from  net  personal 
earnings  a  sum  anywhere  nearly  approximat- 
ing the  damages  awarded,  and  the  dispro- 
portion of  that  sum  to  his  previous  accumu- 
lations, it  is  evident  that  the  jurors  certain- 
ly failed  to  consider  the  instructions  of  the 
court  on  the  subject  of  damnsef",  but  must 
have  been  influenced  by  considerations  other 
than  those  which  the  law  recognizes  as  ele- 
ments of  damages  in  such  cases. 

For  these  reasons,  the  judgment  of  th* 
District  Court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Oamplielt  Ch.  [^^,i|^^O^lj0gJe 
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SOUTHERN  RAILWAT  COMPANY,  Plff. 
in  Err., 

V. 

ATLANTA  RAILWAT  A   POWER  COM- 
PANY. 


SAME,  Plif.  in  Brr,t 

ATLANTA  RAPID  TRANSIT  COMPANY. 
(Ill  Ga.  679.] 

«1.  Bven  If  tbe  provisions  of  Civil 
Code,  I  2210,  are  applicable  to  the  cross- 
ing by  a  street  railrosd  of  any  other  railroad, 
the  phrase,  "heretofore  or  hereaiter  char- 
tered by  the  leglslatare  of  this  state,"  em- 
bmces  a  atreet-rallroad  company  whose  char- 
ter, tbougb  granted  by  the  secretary  of  state, 
baa  been  eonflnned  and  made  Talid  by  ao  act 
oS  the  general  assembly.  A  company  haTlng 
SDch  a  charter  may  properly  be  termed  one 
"chartered  by  the  leglalatnre." 

a.  Ko  new  burden  or  serrltnde  la  Im- 
posed upon  a  pnbllo  street  or  highway 
by  constructing  and  operating  therein  a 
street  railway  for  the  transportation  of 
passengers,  the  cars  of  wblch  are  propelled 
by  electric  power. 

3>  That  a  street-rallwaT  eompany  bias, 
aader  Its  cbartcr,  nntbority  to  nae 
atcam  aa  well  as  electricity  as  a  motlra 
power,  Is  B  matter  of  no  consequence  in  test- 
ing its  right  In  a  ^vtn  Instance  to  cross  a 
railway  ou  a  street  under  a  municipal  grant 
restricting  the  company  to  the  use  of  elec- 
tric power,  and  where  it  Is  not  seeking  to 
employ  steam  power. 

4.  A  railroad  corporation  wblcb  Is 
permitted  to  construet  Its  tracks 
across  an  existing  city  street  or  public  road 
does  so  subject  to  the  condition  that  It  must 
■nbmit  to  the  Increased  inconrenience  to  It 
which  may  resnlt  from  tbe  growth  and  de- 
Tdopmoit  of  tbe  city  or  coantry,  and  the  con- 
nnent  Increase  of  travel  In  tbe  usnal  metb- 
i>da  alone  aucb  street  or  road. 

5.  A  company  ovruiniv  and  operating  a 
Street  railway  of  the  character  above  Indi- 
cated may,  under  tbe  permission  of  tbe  prop- 
er municipal  or  county  authorities,  construct 
Its  lines  across  tbe  track  of  a  ateam-rallroad 
company,  and  use  the  same,  without  fnstltnt- 
Ins  condemnation  proceeding!,  or  being  z«- 
f  olntd  to  pay  damagea. 

(August  7.  1900.) 

HITS  of  error  to  tie  Superior  Court  for 
Fuilon  (]!ouDty  to  review  judgments  in 
iavor  of  defendants  in  ftctions  brought  to  en- 
join defendant!  from  oonstructing  railway 
tomcks  over  those  of  ixHiiplainant.  Af' 
firmed. 

The  focts  are  stated  in  tlie  opinion. 
'Headnotes  by  Lawis,  3. 

Num. — As  to  right  of  street  railway  to  croaa 
tallroad  without  oompenaatlon,  see  Chicago,  B. 
A  Q.  R.  Co.  T.  West  (Chicago  Street  B.  Co. 
(111.)  29  L.  R.  A.  483,  and  note. 

Aa  to  right  to  cross  railroad  at  grade  gen- 
erally, see  New  York.  N.  H.  ft  H.  B.  Co.  v. 
Bridgeport  Traction  Co.  (Conn.)  20  L.  B.  A. 
S6T :  and  Nortbem  C.  B.  Co.  t.  Barrlibui|  tt 
H.  Blectrle  B.  Co.  (Pa.)  84  L.  B.  A.  S72. 
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Messrs.  Dorsey,  Brewster,  ft  Howell 
and  Henry  A-  Alexander,  for  plaintiff  in 
error : 

Without  first  making  compenBation  for  the 
damages  which  will  result  therefrom,  one 
railway  company  cannot  lay  and  use  its 
tracks  across  the  tracks  of  another  railway 
company  located  In  a  public  street  of  a  city. 

Georgia  Iftdlond  <fi  G.  S.  Co.  v.  ColumbuM 
Southern  B.  Co.  89  Ga.  200.  15  B.  E.  306. 

One  railway  company  cannot  lay  and  use 
its  track  across  the  track  of  another  railway  * 
company,  located  in  a  public  street  of  a  city, 
whether  the  company  seeking  to  cross  be  a 
steam  or  a  street  railrosd,  or  whether  its 
construction  will  conatttute  ^  new  serritude 
upon  the  street  or  not. 

r&td. 

'f^'hether  a  street  railroad  be  an  additional 
servitude  upon  a  street  or  not,  if  it  inflicts 
damage  upon  property,  the  owner  can  re- 
cover. 

Campbell  v.  Metropolitan  Street  B,  Co. 
82  Ga.  320,  9  S.  K  1078. 

The  rule  that  a  street-car  company  is  no 
additional  servitude  upon  a  street  was  for- 
mulated under  very  difTermt  olreumstances 
from  those  of  the  present  case. 

When  street-car  companies,  by  process  of 
consolidation,  operate  great  systems  of  more 
than  100  miles  in  length,  interlacing  the 
streets  of  the  entire  city;  when  electricity, 
an  agent  ss  powerful  as  steam,  has  displaced 
the  horse,  and  substituted  a  network  of  wires 
and  poles  blocking  the  channel  of  the  street; 
when  the  cars  follow  one  after  the  other  in 
endless  succession  at  intervals  of  two  or 
three  minutes,  and  dominate  all  other  traf- 
fic on  the  street;  and  when  the  cars  than- 
selves  are  as  large  and  heavy  as  the  ooaehes 
formerly  used  on  steam  railroads, — tiie  rule 
is  an  absurdity,  and  runs  counter  to  common 
observation  and  common  sense. 

Floyd  CowUy  v.  Rome  Street  R.  Co.  Tt 
Ga.  6i4,  3  S.  K.  3. 

The  question  as  to  the  right  of  a  railroad 
company  to  compensation  when  its  track  !■ 
crossed  by  a  street  railway  within  a  publle  ' 
street  has  been  directly  decided  only  in  a 
few  very  recent  cases. 

Chivatjo,  B.  ^  Q.  It.  Co.  T.  West  Chicago 
Street  R.  Co.  156  111.  255,  28  L.  R.  A.  486,  40 
N.  £.  1008. 

Mcasrt.  Goodwin  ft  Hallman,  John  Ik 
Hopkins  ft  Sons,  Bosser  ft  Carter, 
King  ft  Spalding,  and  Brandon  ft  Ark- 
wrlght  for  defendants  in  error. 

Iiewla,  J.,  delivered  the  opinion  of  the 
court: 

'llie  Southern  Railway  Company  brought 
suit  in  the  superior  court  of  Fulton  county 
against  tlw  Atlanta  Railway  &  Power  Com- 
pany and  the  Atlanta  Rapid-Transit  (Com- 
pany, corporations  owning  and  operating 
lines  of  street  railway  in  Fulton  county,  and 
in  the  city  of  Atlanta.  The  peUtion,  in  sub- 
stance, alleged  that  plaintiff  waa  ^  -POMe^' 
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■ion  of,  owned,  and  operated  two  lines  of 
railroad,  among  others,  leading  from  the  city 
of  Atlanta  in  a  Boutheasterly  direction,  one 
running  to  the  town  of  Ft.  Valley,  in  said 
state,  and  the  other  to  the  city  of  Brunswick, 
Georgia,  and  each  ran  through  Fulton  coun- 
ty, and  crosBcd  what  is  known  as  the  "Mc- 
Donough  Public  Road"  at  grade  level  on  said 

Subiic  road  at  a  place  designated  as  "Hen- 
erson's  Crossing"  in  the  county  of  Fulton. 
In  the  transaction  of  its  business  it  was 
ohl^;ed  to  run  and  does  run  across  said  Mc- 
Donough  puUlc  road  upon  the  lines  of  its 
railway  a  great  many  passenger  and  freight 
trains  every  day,  and  this  renders  Hender- 
son's crossing  an  exceedingly  dangerous  and 
ha7ard0us  one.  It  alleges  that  the  Atlanta 
Railway  &  Power  Company,  owninR  and  op- 
erating a  system  of  street  railways  in  the 
city  of  Atlanta  and  Fulton  county,  was  pre- 
paring and  intending  to  lay  its  tracks  across 
the  line  of  plainti#s  railroad  at  Hender- 
son's crossing  on  the  McDonough  road ;  that 
it  had  prepared  everything  for  this  purpose, 
and  it  would  be  acctHnplished  unless  en- 
joined from  so  doing.  To  permit  this,  it 
was  charged,  would  render  the  use  of  the 
public  crossing  a  constant  menace  of  danger 
to  the  traveling  public,  and  would  at  the 
same  time  do  petitioner  an  irreparable  in- 
jury in  retarding  the  work  and  business 
in  which  it  was  engaged;  would  cause  irre- 
parable and  perpetual  dama^  to  petitioner^ 
resulting  in  delay  to  its  business,  and  in  ac- 
cidents to  both  persons  and  property  while 
crossing  at  said  point.  It  was  charged  that 
the  Atlanta  Railway  ft  Power  Company  was 
operating  its  street  railway  and  proposing 
to  cross  plaintiff's  track  by  virtue  of  a  cer- 
tificate of  the  secretary  of  state  issued  on 
May  10,  1891,  which  certificate  was  affirmed 
by  the  legislature  on  August  31,  1891. 
Plaintiff  denied  the  power  and  authority  of 
the  defendant,  under  its  charter  and  under 
the  law  by  which  it  is  operating,  to  cross  the 
track  at  a  grade  level  without  defendant's 
consent;  alleged  that  the  purpose  to  cross 
tbe  track  would  be  consummated  unless  it 
was  restrained  by  the  court;  and  prayed  for 
an  injunction  restraining  defendant  from  in 
any  manner  laying  its  track  across  plain- 
tiff's lines  of  railroad  at  Henderson's  cross- 
ing, in  the  county  of  Fulton.  Upon  this 
petition  a  temporary  restraining  order  was 
granted  by  the  court.  An  amendment  was 
added  to  the  petition  to  the  effect  that  the 
Atlanta  Railway  ft  Power  Company  was 
diartered  by  the  secretary  of  state,  and  not 
by  the  legislature,  and  that  the  general  law 
of  the  state  regulating  the  crossing  by  one 
railroad  of  the  track  of  another,  as  embodied 
in  Civil  Code,  §  2219,  restricts  the  right  of 
eroasing  the  track  of  anothnr  railroad  to 
those  railroad  companies  which  are  chartered 
by  the  legislature,  and  that,  therefore,  de- 
fendant is  forbidden  by  law  from  crossing 
the  track  of  petitioner.  The  right  of  plain- 
tiff to  cross  McDonough  road  constitutes  an 
easement  of  inestimable  value  vested  in  pe- 
titioner, and  as  the  owner  of  such  easement, 
it  has  a  right  to  operate  its  road  «i  said 
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crossing,  free  from  any  hindrance  or  molesta- 
tion whatever,  save  such  as  it  incident  to  the 
ordinary  use  of  said  road  by  the  public.  The- 
petitioner  then  specifies  the  damages  whicb 
would  result  to  plaintiff  by  increased  delay 
of  its  business,  wear  and  tear  of  its  ma- 
chinery, and  danger  to  life  and  property 
from  the  crossing  of  its  road  by  defendant. 
Defendant  illed  an  answer  to  the  petition^ 
and  denied  the  facts  set  up  therein  as  t» 
Hendersm's  crossing  being  dangerous  and 
hazardous,  aa  alleged.  So  far  ae  any  danger 
is  concerned,  it  is  caused  1^  plaintiff's  traina 
and  traffic  crossing  over  a  public  highway 
which  existed  thirty-five  or  forty  years  prior 
to  the  building  of  its  railruul.  Defendant 
claims  a  right  to  cross  the  track  under  anA 
by  virtue  of  the  provisions  of  its  charter,, 
granted  in  the  first  instance  by  the  secretary 
of  state  on  May  16, 1891,  in  compliance  with 
the  general  law  for  the  incorporation  of 
railroads,  approved  September  27,  1881,  and 
subsequently  confirmed  by  an  act  (Oa.  Law* 
1890-91,  vol.  1,  p.  109),  approved  August  31» 
1891.  It  denies  that  the  language  quoted 
in  the  petition  from  9  9  of  the  act  of  Septem- 
ber 27,1881  (Code  18S2,SS  1689  (a)  etseq.), 
was  in  force  on  May  16,  1891,  when  it  was 
first  incorporated,  or  on  August  31,  1891, 
when  its  charter  was  confirmed  by  the  gen- 
eral assembly  of  Georgia.  It  denied  that  it» 
cro8siii|g  plaintiff's  road  will  have  the  effect 
of  adding  to  the  dangerous  condition  of  the 
crossing;  allies  it  will  only  have  the  effect 
of  diverting  tbe  travel  on  said  highway  from 
private  vehicles  and  persons  traveling  on 
foot  and  horseback  to  and  upon  its  cars,  and, 
aa  a  matter  of  fact,  the  result  will  be  to  large- 
ly minimize  the  chances  for  accidents;  and 
that  the  building  of  its  street  railway  oa 
said  public  road  will  not  create  any  addi- 
tional burden  upon  said  railway,  and  none 
upon  said  public  road.  It  has  a  legal  right 
to  cross  plaintiff's  tracks  with  its  street  rail- 
way at  grade  level  along  and  upon  said  Mc- 
Donough road  at  Hraderson's  croeeing.  De- 
fendant prays  that  plaintiff  be  enjoined  and 
restrained  from  interfering  with  it  in  the 
construction  of  its  railway  on  said  public 
road  at  Henderson's  crossing,  and  that  the 
temporary  restraining  order  granted  against 
the  defendant  be  dissolved.  The  answer,  as 
amended,  also  denies  the  material  chai|ffie  lu 
the  amended  peUtion  of  the  plaintiff.  A 
like  petition  was  filed  by  the  Southern  Rail- 
way Company  against  the  Atianta  Rapid- 
Transit  Company  to  enjoin  it  from  crossing 
its  road  on  a  street  in  tbe  city  of  Atlanta, 
It  appears  that  this  road  procured  a  fran- 
chise from  the  city  of  Atlanta  to  construct 
and  operate  its  line  along  Decatur  street  and 
across  the  tracks  of  plaintiff  to  the  city  lim- 
ite.  Both  these  street  railways  |Hroeured 
like  franchises  from  proper  authorities  to  op- 
erate their  railroads  in  Atlanta,  and  be^OBd 
the  limite  of  that  city  to  Decatur.  It  was 
oonceded  that  the  issues  in  these  two  ease* 
were  practically  the  same;  the  only  differ- 
ence being  that  the  Atlanta  Rapid-Transit 
Company  also  had  in  its  charter  the  power 
to  use  steam,  but  the  eity  eonierred  umm  ik 
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only  the  power  to  use  electricity,  and  it  did 
not  propose  to  use  any  other  nwtive  power 
in  the  operation  of  its  road.  After  hearing 
the  evidence  for  plaintiff  and  defendants,  the 
eourt  denied  the  injunction  prayed  for  in 
each  case,  and  dissolved  the  former  restrain- 
ing ordefs  granted.  To  these  judgments 
j^aintiff  excepts.  The  grounds  of  error  al- 
leged are  as  follows:  (1)  Under  the  Consti- 
tution and  laws  of  Georgia  private  property 
cannot  be  taken  or  damaged  unless  just  com- 
pensation has  been  flrstpaid;  and  the  right 
of  petitioner  to  cross  Henderson's  crossing 
was  a  valuable  property  right  subsisting  in 
it,  and  was  embracra  within  the  term  "prop- 
erty" as  used  in  the  Constitution;  and  Uie 
construction  of  tiie  street-railroad  tracks 
acmes  the  tracks  of  petitioner  was  a  taking 
and  damaging  of  petitioner's  said  prop- 
erty right  (2)  Although  defendant  was 
thus  preparing  and  threatening  to 
take  and  damage  petitioner's  proper- 
ty, it  had  neither  paid  nor  offered  to 
pay,  nor  had  It  taken  any  steps  to  ascertain, 
the  damages  that  petitioner  would  suffer  by 
such  crossing  of  its  tracks.  (3)  The  acts 
of  tlie  defendant  in  building  its  tracks  across 
the  tracks  of  petitioner  without  first  paying 
just  compensation  for  damages  indicted  was 
an  unlawful  trespass  upon  petitioner's 
rights,  and  without  authority  of  law.  (4) 
For  the  acta  complained  of  petitioner  was 
remedileu  at  law,  and  oould  receive  adequate 
relief  oidy  in  a  court  of  equity.  (6)  The 
evidence  and  pleadings  show  that  the  defend- 
ant the  Atlanta  Rulway  &  Power  Company, 
had  been  incorporated  by  act  of  the  secretary 
of  state,  and  under  the  law  of  Georgia  only 
those  railroad  companies  which  were  char- 
tered by  the  I^islature  have  the  right  to 
cross  the  tracks  of  another  railroad  company 
at  grade.  I'he  same  questions  were  raised  in 
the  case  against  the  transit  company,  except 
the  one  last  mentioned;  and  as  to  this  com- 
pajiy  the  point  at  to  its  dtarter  power  to  use 
steam  wai  insisted  upon. 

1.  One  point  made  by  the  petition  in  this 
eaae  against  the  Atlanta  Railway  A  Power 
CfKnpanr  is  that  this  company,  in  the  light 
of  the  history  of  its  charter,  has  never  been 
incorporated  by  the  l^islature  of  this  state, 
but  was  incorporated  by  certificate  from  the 
secretary  of  state,  and  that,  therefore,  under 
Civil  Code,!  22ia,aa  the  privile^eof  one  rail- 
road company  erosaing  another  is  only  given 
to  such  companies  as  are  chartered  by  the 
legislature  of  this  state,  this  defendant  com- 
pany has  no  right  at  ail  to  cross  plaintiff's 
Toad.  We  do  not  think,  howerver,  that  a 
atreet  railroad  constructed  on  a  public  high- 
way, with  consent  of  the  proper  authorities 
baving  jurisdiction  over  such  highways, 
needs  any  benefit  from  the  provisions  of  Civil 
Code,  i  2219.  Being  a  public  highway,  it 
has,  independently  of  that  section,  a  right  to 
cross  the  tracks  <tf  a  railroad  crossing  the 
puUie  road,  just  as  any  other  vehide  or 
mode  d  transportation  on  such  public  road 
might  cross  the  same,  provided  it  duly  ob- 
tains a  lieeuK  from  the  proper  authority  in 
disrfa  of  the  atreet  or. road  it  jnoposes  to 
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use.  But,  even  if  the  provisions  of  Civil 
Code,  §  2219,  are  applicable  to  the  crossing- 
by  a  street  railway  of  any  other  railroad,  we 
are  quite  confident  that  the  phrase,  "hereto- 
fore or  hereafter  chartered  by  the  legislature 
of  this  state,"  embraces  a  street- rail  road  com- 
pany whose  charter,  though  granted  by  the 
secretary  of  state,  has  been  confirmed  or 
niAcle  valid  by  an  act  of  the  general  assembly^ 
While  this  defendant  company  originally  ob- 
tained its  charter '  from  the  secretary  of 
state,  the  same  has  since  been  confirmed  by- 
an  act  of  t^e  legislature  of  August  31,  1891 
(Acts  1800-91,  p.  109).  It  is  therein  de- 
clared: "That  all  charters  theretofore- 
granted  by  the  secretary  of  state  to  street 
1  and  suburban  railroad  companies  are  hereby 
confirmed  and  declared  to  have  had  full  ef- 
fect from  their  dates."  See  Almand  v.  At- 
lanta Consol.  atreet  It.  Co.  108  Ga.  423,  3* 
S.  E.  6  et  acq.,  where  the  charter  powers  of 
this  defendant  company  were  thoroughly  dis- 
cussed by  this  court,  and  where  the  act  of 
August  31,  1891,  above  cited,  was  recognized 
by  the  court  as  c<»ifirming  by  direct  act  of 
the  legislature  all  charters  theretofore 
granted  by  the  secretaiy  of  state. 

2.  The  main  contention  in  behalf  of  plain- 
tiff in  error  in  these  cases  is  that  the  defend- 
ants have  no  right  to  cross  its  track  even  on 
these  public  highways  without  first  making 
compensation  for  the  damsfes  which  would 
result  therefiMn.  It  is  obliged  to  be  con- 
ceded that  no  sudi  damages  can  be  chumed 
unless  the  acts  of  the  defendant  complained 
of  would  amount  to  an  invasion  of  some 
property  right  of  the  plaintiff  resulting  in 
its  injury  and  damage.  It  appears  from  the 
record  that  mtuiy  years  before  plaintiff's 
line  of  railway  was  constructed  over  the 
highways  in  question  they  had  been  ^n  use 
for  travel  by  the  public.  The  only  right  the 
railway  company  acquired  was  necessarily 
simply  an  easement  to  cross  these  highways 
with  its  lines  of  railway,  and  to  transport 
across  the  same  its  freight  and  passengers. 
It  acquired  no  fee-umple  title  whatever  to 
any  portion  of  the  road,  but  necessarily  re- 
ceive its  easement  subject  to  the  right  of 
the  public  to  continue  to  freely  use  the  high- 
way for  travel.  This,  of  course,  does  not  im- 
ply that  the  government  authorities  having 
control  of  these  highways  cannot,  as  the  pub- 
lic exigencies  and  convenience  may  require, — ' 
for  instance,  by  an  increase  of  population  in 
cities  or  ta>wns, — add  to  the  facilities  for 
travel  over  such  roads.  These  authorities 
would  have  as  much  right  to  grant  licenses 
and  privileges  to  others  to  use  vehicles  and 
conveyances  propelled  1^  different  kinds  of 
power  for  the  purpose  of  accommodating  th^ 
public,  and  for  the  public  benefit,  as  the 
plaintiff  company  would  have  to  increase  the 
number  of  cars  and  engines  on  its  line  of 
railway,  and  the  frequency  of  trips  across 
these  highways,  whenever  this  would  be  de- 
manded by  the  increase  in  its  business.  If, 
for  Instuice,  in  this  case,  it  should  happen 
that  the  present  business  of  the  plaintiff  com- 
pany requires  twice  as  many  cars  and  en- 
gines now  am  it  did  soon  after  its  first  oon- 
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struction,  can  it  be  pretended  that  either  the 
county  or  the  municipal  authorities  would 
have  a  right  to  exact  of  it  any  pay  for  such 
further  privileges  before  they  could  be  ex- 
ercised T  Kow,  if  t^ese  electric  car  com- 
panies impose  do  new  burden  or  servitude 
upon  the  public  streeta  or  highways  by  con- 
-atructing  and  operating  thereon  street  rail- 
ways for  the  transportation  of  passengers, 
the  cars  of  which  are  propelled  by  electric 
power,  it  will  necessarily  follow  that  pass- 
ing over  a  railway  track  crossing  a  public 
highway  does  not  make  them  liable  for  any 
damages.  Whether  or  not  a  company  en- 
gaged in  tlie  operation  of  electric  can  upon 
the  streets  of  a  city  or  the  public  roads  of  a 
country  would  thereby  impose  a  new  servi- 
tude upon  such  roada,  and  would,  therefore, 
be  liable  to  damages  which  others  might  sus- 
tain in  consequence  thereof,  seems  to  he  an 
open  question  in  this  court.  In  the  case  of 
Floyd  County  v.  Rome  Street  R.  Co.  11  Ga. 
614,  3  S.  E.  3,  it  was  decided  that  a  railroad 
operated  hy  horses  on  a  public  highway  ia 
not  an  appropriation  of  that  highway  to  a 
dilferent  use.  It  will  be  seen  fnnn  the  facts 
in  that  case  that  the  county  of  Floyd  had 
constructed  a  bridge  which  spans  a  river  at 
the  foot  of  Howard  street,  in  Rome,  Georgia, 
and  placed  it  under  the  control  and  manage- 
ment of  the  authorities  of  the  city  of  Rome. 
The  Rome  Street  Railroad  Company  was  em- 
powered by  its  charter  to  lay  out,  construct, 
equip,  use,  and  employ  street  railroads  in  the 
oity  of  Borne  and  Floyd  county,  and  was  giv- 
en power  to  cross  Uie  bridge  in  question. 
That  bridge  was  afterwards  washed  away. 
The  county  constructed  a  new  one,  and  then 
nought  to  enjoin  the  street- rail  road  com- 
pany from  running  its  track  over  the  bridge 
without  paying  compensation  therefor.  The 
injunction  applied  for  was  refused,  which  re- 
fusal was  affirmed  by  this  court.  On  page 
618,  77  Ga.,  and  page  4,  3  S.  E.,  Hall,  J.,  de- 
livering the  opinion,  said:  "The  laying  of 
railroad  tracks  In  a  public  highway  or  s^eet 
does  not  subject  it  to  a  new  use  or  servitude. 
Its  use  is  'not  confined  to  the  precise  mode  or 
kind  of  use  which  was  in  view  at  the  time  of 
the  taking,  but  may  extend  to  other  modes, 
which  were  then  unpractised  and  unknown.' " 
It  was  further  announced:  "A  railroad  op- 
erated by  horses  on  a  public  highway  is  not 
-an  approuriatioD  of  that  highway  to  a  differ- 
■ent  use;"  and  it  was  reoogmzed  that  in  some 
states  tjie  decisions  go  so  far  at  to  hold  that 
the  appropriation  of  a  highway  to  the  use 
oi  a  railroad  propelled  by  steam  would  not 
change  the  use  to  which  it  was  originally 
dedicated,  while  in  others  the  contrary  was 
held  as  to  steam  railroads.  It  is  true  this 
decision  had  reference  to  street  railroads  op- 
■frated  only  by  horse  power;  but  we  cannot 
conceive  how,  if  the  cars  are  operated  by 
electric  power,  they  can  produce  any  more 
burden  or  servitude  than  those  operated  by 
horse  power.  The  latter  certainly,  with  the 
horse  and  car  combined,  would  take  up  more 
space  on  the  street  than  the  ordinary  elec- 
tric car ;  and  the  facilitie*  for  stopping  and 
■avoiding  accidents  we  certainly  not  any 
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greater  than  they  would  be  when  electric 
power  is  used.  This  question,  however,  has 
been  passed  upon  by  courts  of  last  resort  in 
other  states,  and  we  have  failed  to  find  a 
single  case  where  it  has  ever  been  held  that 
a  street-oar  company,  it  matters  not  by  what 
power  its  cars  are  propelled,  did  net  have  a 
right,  after  receiving  a  grant  from  proper 
municipal  or  governmental  authorities, 
to  use  streets,  and  to  pass  over  the 
lines  of  other  railways  that  may  cross 
such  streets,  without  being  liable  in 
damages  to  such  other  railway  companies. 
There  is,  however,  abundant  authority  to  sus- 
tain the  contrary  view.  In  Chicago  A  C. 
TermitMl  R.  Co.  v.  Whiting,  E.  d  B.  C. 
Street  R.  Co.  139  Ind.  297,  20  L.  R.  A.  337, 
38  N.  E.  604,  it  was  held:  "Since  it  is  the 
settled  law  of  this  state  that  a  street  railway 
is  not  an  additional  burden  to  that  of  the 
easement  which  the  general  public  has  in  the 
street,  and  that  the  street-railway  company's 
right  to  use  the  street  is  founded  on  Ihut 
easement,  it  must  be  held  that  the  right  of  a 
street  railway  to  cross  over  the  tracks  of  a 
steam  railway  laid  on  such  street  is  subject 
to  no  conditioiw  other  than  those  to  which 
the  general  puUio  is  subject  in  traveling  over 
such  streets.  Hence  it  is  not  error  to  enjoin 
a  Bteam-railway  company  from  interfering 
with  a  street-railway  company  where  the  lat- 
ter is  proceeding  to  construct  a  proper  cross- 
ing at  its  own  expense."  In  that  case  it  ap- 
peared that  the  steam-railway  company 
sought  to  interfere  with  a  street-railway 
company,  which  was  operated  by  electricity, 
and  to  prevent  it  from  proceeding  to  con- 
struct a  crossing  over  the  railway  of  the  for- 
mer. The  street-railway  company  applied 
for  an  injunction,  and  the  grant  of  the  same 
was  sustained  by  the  supreme  court  of  Indi- 
ana. It  was  further  decided  in  that  case 
that  the  same  principle  applies  where  the 
crossing  is  in  a  public  highway  not  a  street. 
See  this  same  case  reported  in  ISl  Ind.  B77, 
46  N.  E.  099,  in  which  the  principle  was  re- 
aQlrnied.  In  Ohioago,  B.  d  Q.  R.  Co.  v.  West 
Chicago  Street  R.  Co.  156  III.  256,  29  L.  B. 
A.  485.  40  N.  E.  1008,  it  was  held:  "The 
fact  that  the  tracks  of  a  railroad  company 
are  laid  across  city  streets,  and  its  cars  per- 
mitted to  pass  over  them,  gives  the  company 
no  exclusive  use  of  the  crossing,  but  only  a 
use  to  be  enjoyed  in  common  with  the  pub- 
lic. ErecUons  upm  a  public  street  impos« 
no  additional  soritude  where  th^  old  and 
facilitate  its  use  for  the  purposes  of  travel 
and  transportation.  Permission  to  a  street- 
railway  company  to  lay  its  tracks  in  a  pub- 
lic street  is  not  a  grant  of  an  additional 
easement  in  the  soil  of  the  street,  such 
road  being  merely  a  modification  of  the  ex- 
isting public  use,  adding  thereto  an  addi- 
tional mode  of  conveyance,  and  inflicting  no 
damage  upon  the  owner  of  the  fee."  It  ap- 
pears in  that  case  that  the  street-roilwsy 
company  intended  to  lay  its  tracks  and  op- 
erate its  cars  by  animal  power  only,  al- 
though it  had  the  right  to  use  cable,  electric, 
or  other  motive  power.  In  ElUtabethtounit 
L.dB.8.B.  Co.  T.  Ashland  d  C  Street  B.  Co. 
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i>SI^.347,£6S.W.  ISl.itwoBheM:  "When 
«  railroad  company  has  obtained  the  right  to 
pass  over  a  turnpike  by  the  permiitsion  of 
those  controlliiig  the  road,  the  ri^ht  thus  ac- 
•qnired  is  not  excluflive  of  the  nghta  of  the 
puUic,  or  of  such  uses  and  purposes  as  those 
for  which  pablic  highways  and  streets  are 
'established,  among  which  uses  are  the  estal)- 
lishment  and  operation  of  street  railwayn. 
Therefore  Ibe  railroad  company  haa  no  such 
j>Toperty  rights  in  the  crossing  as  entitle  it 
to  compensation  from  a  street sailvray  com- 
pany crossing  its  track  at  tiiat  point,  the 
progresB  of  the  cars  of  the  former  not  iKing 
unreasonably  impeded  or  interfered  with. 
It  seems  from  that  ease  that  the  charter  of 
the  street  railway  empowered  it  to  use  steam, 
horse,  or  other  propelling  power  for  the 
transportation  of  its  passengers.  Counsel 
for  plaintiff  in  error  seek  to  distinguish  that 
«aHe  from  the  one  at  bar  by  reason  of  general 
and  special  legislation,  and  special  grants  to 
the  street-railway  omnpany;  but  we  foil  to 
wee  from  the  record  and  report  of  tiiat  case 
that  the  street  railway  had  any  more  special 
jprant  of  power  to  use  the  streets  and  high- 
waj's  where  it  had  its  road  in  operation  than 
ihe  defendants  in  this  case  have  under  the 
law  and  the  licenses  granted  them  to  use 
the  street  and  highway  in  question, 
la  Chicago,  B.  d  Q.  R.  Co.  v.  Steel,  47  Neb. 
741.  64i  N.  W.  830,  it  was  held:  "A  railroad 
company  which  has  by  ordinance  acquired  a 
permanent  easement  in  the  streets  of  a  city 
is  not  entitled  to  OHnpensation  from  a  street- 
railway  company  as  a  condition  to  the  cross- 
ing of  its  tracks  by  the  latter  under  a  grant 
■of  power  from  the  city."  See  the  able  opin- 
ion of  Post,  Ch.  J.,  on  page  74G,  47  Neb.,  and 
page  831,  66  N.  W.,  et  seg,,  and  authorities 
he  cites.  The  following  is  the  conclusion  of 
his  opinion:  "The  doctrine  of  the  cases 
cited,  and  whidi  to  us  appears  altogether  rea- 
sonable and  Boondj  is  that  a  railroad  com- 
pany acquires  no  exclusive  use  of  streets 
crossed  by  its  tracks  with  the  consent  of  tlie 
■«ty  or  other  municipal  body,  but  must  enjoy 
the  right  BO  conferred  in  common  with  the 
general  public;  that  it  is  presumed  to  have 
eontemplated  the  adoption  of  such  improved 
means  of  travel  as  the  ^igencies  of  the  case 
require  in  order  to  best  subserve  the  public 
interests  and  necessities ;  and  that  any  mere 
inconvenience  suffered  by  it  on  account  of 
the  crossing  of  its  lines  by  the  tracks  of 
street  railways  hy  permission  of  the  proper 
authOTities  is  damnum  absque  injuria."  See 
the  same  principle  enunciated  in  Texas  <£  P. 
R.  Co.  T.  Roscdale  Street  R.  Go.  64  Tex.  80, 
53  Am.  Rep.  739,  where  it  was  held:  "Streets 
are  acquired,  established,  and  maintained  for 
the  accommodation  and  convenience  of  the 
inhabitants  and  the  ftmeral  public,  and  mav 
be  used  for  the  conTcnience  of  the  public  by 
the  ordinary  modes  of  conveyance  operated 
upon  such  streets,  the  chief  of  which,  in  this 
case,  was  the  street  railway.  Railroad  com- 
panic's  have  not  the  exclusive  rieht  to  a  pub- 
lic cro«*iug,  but  are  restrictei  by  public  eon- 
Tcnitmce  and  necessity.  In  the  ca><c  of  Kan- 
mat  Citg,  St.  /.  d  O.  B.  B.  Co.  T.  St.  Joteph 
CI  L.  R.  A. 


Terminal  R.  Co.  97  Mo.  467,  8  L.  R.  A.  240, 
lU  S.  W.  82C,  it  appears  that  a  r^lroad  com- 
pany obtained  from  the  city  the  right  to  keep 
and  maintain  its  tracks  and  switches  upon 
certain  land,  and  to  construct  suvh  otiier 
tracks,  switches,  and  turnouts  upon  the  land 
and  across  a  street,  when  opened,  as  it 
deemed  necessary  for  the  transaction  of  its 
business.  It  was  there  held  that  such  reser- 
vation was  not  the  grant  of  an  exclusive 
privil^e,  but  only  equivalent  to  the  usual 
permission  to  occupy  the  street  with  its 
tracks,  and  plaintiff  was  not  entitled  to  com- 
pensation  from  the  defendant  railroad  com- 
pany laying  its  track  along  the  street  by  per- 
mission of  the  city,  and  across  plaintiff's 
track  therein;  nor  can  it  enjoin  defendant 
from  BO  laying  its  track,  when  authorized  by 
the  city,  to  do  so.  See  also  Du  Boxa  Traction 
Paaa.  R.  Co.  v.  Buffalo,  B.  A  P.  R.  Co. 
149  Pa.  1.  24  Atl.  179.  Several  of  the 
states  whose  decisions  are  directly  in 
point,  and  which  are  cited  above,  have  pro- 
visions in  their  Constitutions  similar  to  ours, 
to  the  effect  that  private  property  shall  not 
be  taken  or  damaged  for  public  purposes 
witlkout  just  and  adequate  compensation  toe- 
ing first  paid.  The  states  referred  to  are 
Nebraska,  Illinois,  Missouri,  Kentucky,  and 
Texas..  Authorities  might  be  multiplied  to 
sustain  the  principle  herein  announced,  but 
we  deem  it  entirely  unnecessary. 

8.  It  is  contended,  however,  that  one  of 
these  defendants  in  error,  to  wit,  the  Atlanta 
Rapid- Transit  Company,  has  in  its  charter 
authority  to  use  steam  as  a  propelling  pow- 
er for  its  cars,  and  that  the  weight  of  au- 
thority is  that  steam  railways  constitute  a 
burden  and  servitude  upon  a  public  street. 
A  complete  answer  to  this  is  that  by  the  li- 
cense or  franchise  granted  by  the  city  of  At- 
lanta to  this  company  it  is  authorized  only 
to  use  eleetric  power,  and  there  is  nothing 
in  the  record  to  indicate  that  it  ever  intcndji 
to  use  anything  else.  We  do  not  moan  to  say 
that  its  use  of  steam  instead  of  electricity 
as  a  propelling  power  would  neressarity  de- 
prive it  of  the  right  to  cross  this  track  at 
the  point  in  question  without  t>eing  liable  in 
damages  to  the  plaintiff  railroad  company. 
Whether  or  not  a  street  or  suburban  railway 
constitutes  a  burdeu  upon  streets  or  high- 
ways in  a  city  or  country  does  not  depend  so 
much  upon  the  motive  powers  used  in  pro- 
pelling the  cars  as  it  does  upon  the  character 
and  nature  of  business  it  transacts.  For  in- 
stance, what  is  known  as  a  "commercial  rail- 
way," which  carries  not  only  pfl8senf;prs,  but 
quantities  of  freight,  from  one  portion  of  the 
state  to  the  other,  and  even  from  one  state  to 
another,  in  traversing  public  highways  of  the 
country  or  streets  of  a  city  would  necessarily 
constitute  a  greater  burden  and  servitude 
upon  such  highways  or  strcfts  than  an  or- 
dinary car  of  a  street  or  suburlnui  railway, 
whether  propelled  by  steam,  cable,  electrici- 
I  ty,  or  otherwise,  which  has  for  its  purpose 
i  simply  the  transportation  of  pas-u^n^fprs 
j  from  one  point  to  the  other  on  the  streets  of 
I  a  city,  or  to  adjacent  places  in  the  contigu- 
ous oountiy.  A  marked  difference  between 
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the  two  aystema  is  that  the  former  often  car- 
ries long  traine  of  passenger  aod  freight  cars 
over  its  line,  and  is  not  intended  at  all  for 
the  accommodation  of  the  public  desiring  to 
go  from  one  portion  of  the  city  to  the  other, 
while  the  latter  ordinarily  uses  one  car,  and 
facilitates  the  transportation  of  passengers 
desiring  only  to  go  short  distances  between 
different  points  in  the  city.  Hence  it  is  that 
the  decision  of  this  court  in  Georgia  Midland 
d  0.  R.  Co.  V.  Columbua  Southern  R.  Co.  80 
Ga.  205,  15  8.  E.  306,  and  which  was  relied 
on  by  counsel  for  plaintiff  in  error,  has  no 
applicatiou  whatever  to  the  facts  in  the 
present  case.  It  was  there  decided  in  the 
neadnote:  "Without  first  making  compen- 
sation for  the  damages  which  will  result 
therefrom,  one  railway  company  cannot  lay 
and  use  its  track  across  the  trade  of  an- 
other railway  company  located  in  a  public 
street  of  a  city."  It  will  be  seen  from  the 
facts  in  Utat  com  that  it  was  a  contest  be- 
tween two  commercial  railway  companies, 
and  the  citj  of  Columbus  constituted  a 
terminus  of  each  of  these  lines  of  railway. 
It  was  complained  in  the  case  that  the  peti- 
tioner constructed  its  depot,  roundhouses, 
etc.,  on  the  depot  grounds.  The  lands  for 
terminals  of  defendant,  with  its  depot  site, 
side  tracks,  etc,  lay  east  of  petiticmer's  prt^ 
erty,  and  tiiat  it  waa  entirely  unnecessary 
for  it,  in  order  to  make  its  proper  connec- 
tions, to  construct  a  side  track  just  north  of 
petitioner's  depot  grounds  at  a  point  where 
was  located  the  travel  and  entrance  to  pe- 
titioner's grounds,  thus  unnecessarily  in- 
creasing damage,  delay,  hindrance,  inconven- 
ience, and  risk  of  accidents  to  the  plaintiff  at 
a  point  where  its  traffic  of  every  sort  passed. 
It  will  thus  be  seen  that  there  is  no  analogy 
whatever  between  that  case  and  tiie  present 
one,  where  the  defoidant  roads,  under  grant 
of  authority  from  proper  sources,  are  run- 
ning their  lines  along  the  streets  and  public 
highways  for  the  benefit  of  the  public  itself. 
Neither  haa  the  case  of  Campbell  v.  Metro- 
politOM  Street  Tt.  Co.  82  Ga.  320,  9  S.  E.- 
1078,  any  application  whatever  to  the  case 
we  are  now  considering.  It  waa  there  de- 
cided i  "ThB  oonstnietion  and  operation  of 
a  horse  railway  in  the  public  streets  of  a 
city  by  the  authority  of  the  legislature  and 
the  consent  of  the  city  government,  whether 
it  be  a  new  burden  upon  the  streets  or  not, 
does  not  entitle  a  private  individual  to  oom- 
p^isation  therefor,  unless  the  construction 
or  operation  of  such  railway  works  special 
damage  to  his  property.  ...  If  noise, 
smoke,  dust,  cinders,  or  things  of  that  sort 
be  shown  to  have  damaged  the  property,  they 
should  be  considered  in  arriving  at  the 
amount  of  the  reeoveiy;  but,  if  th^  amoont 
merely  to  inconvenience  or  discomfort  to  its 
occupants,  they  are  not  an  element  of  dam- 
ages,  and  should  not  be  so  considered."  It 
appears  in  that  case  that  the  -railroad  com- 
pany had  permission  from  the  l^slature 
and  the  city  council  to  lay  its  trauc  in  the 
streets  where  it  pleased.  In  this  particular 
place  it  elected  to  lay  ita  trade  near  the  side- 
walk of  plaintiff's  residence,  and  it  was  con- 
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tended  that  the  unceasing  passage  of  ears  bo 

near  the  «itire  front  of  petitioner's  property 
would  effectually  cut  off  all  safe  entrance  to> 
or  exit  from  the  front  of  said  property  to  any- 
kind  of  rehicle.  The  marked  difference  be- 
tween that  case  and  the  present  one  is  that 
the  plaintiff  there  owned  the  absolute  titlfr 
to  the  abutting  lot.  We  think  the  prind^ 
therein  decided  was  oorreet.  Under  the  pro- 
visions of  the  C<mstituti<Mi  which  require» 
compensation  to  be  paid,  not  only  for  prop- 
erty taken  in  the  exercise  of  eminent  do- 
main, but  also  for  projperty  damaged  thereby^ 
this  necessarily  implies  that  for  a  direct  in- 
vasion of  any  legal  right  of  prt^rty  per- 
taining to  its  ownership  and  enjoyment  which- 
results  in  material  damage  to  the  property 
the  owner  must  first  be  compensated,  whether 
it  has  been  seized  or  not.  One  of  Uie  right* 
|)ertainin^  to  the  ownership  of  a  home,  for 
instance,  is  free  and  comfortable  ingress  and 
egress  thereto;  and  this  right  cannot  be  in- 
terfered with,  even  for  the  public  good,  tO' 
the  extent  of  causing  material  damage  to  the 
market  vaJue  of  the  property  itself  without 
compensaUon  being  paid  in  advance  to  the 
owner. 

4,  S.  But  in  the  present  ease  we  fail  to  see 
that  the  defendants  have  invaded,  or  were 
seeking  to  invade,  any  l^al  right  of  plain- 
tiff.  As  above  indicated,  when  the  plaintiff 

was  permitted  to  construct  its  track  across 
an  existing  street  or  public  road,  it  did  so 
subject  to  the  condition  that  it  must  submit 
to  the  increased  inconvenience  to  it  which 
might  result  from  the  growth  and  develop- 
ment of  the  city  or  country,  and  the  conse- 
quent increase  of  travel  in  the  usual  method* 
along  such  street  or  road.  It  acquired  only 
on  easement;  that  is,  a  privilege  of  crossing, 
this  street  and  road  in  tne  transportation  of 
its  freight  and  passengers.  It  may  be  thst 
the  crossing  of  defendants*  tracks  over  thia 
street  and  highway  will  cause  inconven- 
ience to  the  plaintiff,  but,  as  we  have  above- 
demonstrated,  this  use  thereof  by  the  defend- 
ants, instead  of  constituting  any  burden  or 
servitude  upon  them,  is  intended  for  the  con- 
venience and  benefit  of  the  traveling  publie 
on  these  streets.  The  question  as  to  whether 
or  not  their  construction  was  necessary  and 
important  in  order  to  accomplish  such  a  pur- 
pose baa  been  passed  upon  by  tribunals  con- 
stituted by  law  to  decide  such  issues.  There' 
is  nothing  in  the  record  to  show  any  abuse- 
whatever  of  the  exercise  of  that  power. 
When  plaintiff,  therefore,  obtained  its  li- 
cense to  cross  these  highways,  it  necessarily 
took  the  same  subject  to  any  increased  in- 
convenience which  might  arise  by  reaaon  of 
the  demands  or  wants  of  the  public  for  grea^ 
er  fatdlitiea  tar  toaveling.  Cleveland  t.  Am- 
gvtta,  102  Ga.  23S,  43  L.  R.  A.  638,  2B  &  E. 
584.  We  are  at  a  loss,  therefore,  to  see  how 
any  legal  right  of  property  of  Uie  plaintiff 
will  be  invaded,  or  in  any  wise  affected,  by 
the  exercise  of  the  rights  and  franchises 
which  the  street-railway  companies  are  at- 
tempting to  use  in  the  present  instance.  It 
follows  from  the  above  that  no  l^^t  right  of 
[plaintiff  has  been  encroachefl  jipoo,  and  non* 
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of  iti  property  has  either  been  token  or 
threatened  to  be  taken  or  damaged  in  con- 
templation of  law.  The  companies,  there- 
fOTCt  owning  and  operating  street  Tailwayu 
ol  the  character  above  indicated,  may,  under 
the  permission  of  proper  municipal  or  coun- 
ty authorities,  construct  their  lines  across 
the  track  of  the  plaintiff,  and  use  the  same, 
without  instituting  condemnation  proceed- 
ings, or  being  required  to  pay  damages.  The 
court  did  not  err  in  denying  the  injunctions 
prayed  for.  or  in  diasolving  the  restraining 
orders  which  bad  prernonsly  been  granted. 
Judgment  in  each  ooM  ajpnaed. 

All  tiie  Justices  omeor* 


W.  B.  GRAY.  Plff.  In  Ar. 

Mayor,  etc,  of  QRIFFIN. 

(lU  Oa.  861.) 

*1.  la  areetlBV  and  auUatalalMC  «  elty 
vrtson  a  mnnlelpal  corporation  la  ezercls- 
iBg  a  pareir  goTemmeatal  fonctlon,  and  Is, 
therefore,  not  liable  In  <laaiage8  to  a  person 
•nested  and  Imprlsonsd  therein  by  its  police 
<rfBcers,  for  Injuries  sostalned  bj  hla>,  wblle 
■o  oonOned,  by  reason  of  the  Improper  con- 
stmctioD  or  nesllsent  maintenance  of  snch 
prison. 

9.  A  MDMlelpal  corporation  la  not  lia- 
ble for  the  Illegal  arrest  of  a  person  bj  Its 
police  officer*,  nor  for  bis  eonseqaent  Impris- 
onment. 

S>  Nor  la  a  elty  liable  la  damages  be- 
eaake  Its  naror  reanlrcd  of  a  person 
t-bai-ged  with  a  vlotatioo  of  a  cltj  ordinance 
a  larger  bond  for  bla  appearance  than  the  law 
authorized,  even  If  tbe  fallare  of  such  per- 
son to  give  bond  and  bis  consequent  confine- 
ment were  occasioned  thereby. 

(JnlT  18,  1900.) 

ERRUR  to  tlie  Superior  Court  for  Spald- 
ing County  to  revienr  a  judgment  in  fs^ 
Tor  of  defendajit  in  an  action  brought  to  n- 
eover  damages  for  injuries  alleged  to  have 
resulted  to  plaintiff  from  wrcnigful  conflne- 
inent  in  defendant's  guard  house.  A/^rmcd. 
The  facts  are  stated  in  tlie  ooinion. 
JfessTB.  UoTd  OlerdMid  and  J.  J* 
nymt*  for  plainUff  in  error: 

The  laws  of  our  state  uid  d  the  United 
States  guarantee  protection  to  every  eitlsen 
while  under  arrest  or  in  prison,  and  express- 
ly provide  that  cruel  and  unnsual  punish- 
ments shall  not  be  inflicted;  nor  idiall  any 
person  be  abused  while  under  arreet  or  in 
prison. 

0*.  Const  Code  No.  5700]  U.  8.  Conit.; 
Oa.  Code,  No.  6021. 

The  charter  of  the  city  of  Oriffin  author' 

•Beadnotes  bj  Fish,  J. 

NOTB. — On  the  qaestlon  of  tbe  liability  of  a 
city  for  Injury  to  a  prlsoaer  confloed  In  an  unfit 
prison,  see  tbs  confllctisK  eases  renewed  In 
a»««  to  Shields  t.  Durham  (N.  C.)  M  L.  B.  A. 
SM. 
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izes  it  to  build  and  maintain  a  guard  house 
and  imprison  therein  parties  violating  ordin- 
anees  of  the  city. 

The  authority  thus  granted  was  subject  to 
the  conditions  and  limitations  placed  there- 
in by  the  Constitution  of  Creorgia,  and,  con- 
strued in  that  light,  oould  mean  only  that 
the  mayor  and  council  are  authorized  to  con- 
struct a  guard  house  for  the  detention  of 
their  prisoners;  but  it  muat  be  so  built  and 
maintained  as  to  carry  out  the  spirit  and  in- 
tent of  the  laws  of  tbe  state,  and  that  a  pris- 
oner incarcerated  therein  shall  not  suffer  any 
cruel  or  unnsual  punii^unent;  nor  shall  ft 
be  BO  constructed  as  to  necessarily  endanger 
his  life  or  health. 

Cooiey,  Const.  Lim.  2d  ed.  p.  194;  Qreent- 
boro  V.  McOibbony,  93  Ga.  672,  20  S.  E.  37. 

The  act  of  which  plaintiff  complained  is 
not  the  act  of  police  officers  for  which  the 
city  is  not  liable,  nor  is  it  in  its  nature  gov- 
ernmental, but  it  is  a  ministerial  act  of  the 
municipality  for  vrhitA  the  ci^  is  liable; 
and  for  the  improper,  unskilful  or  negligent 
performance  of  ministerisl  duties  the  city 
is  liable. 

Collins  T.  if  aeon,  69  Oa.  644 ;  2  Dill.  Mun. 
Corp.  PCS;  Gibson  v.  Huntington,  38  W.  Va. 
177,  22  L.  R.  A.  561,  18  S.  E.  447. 

The  lawB  of  the  state  of  Georgia  impose 
upon  municipal  corporations  building  pris- 
ons a  duty  to  so  build  and  ocmstruct  them 
that  persons  confined  therein  shall  not  on  ac- 
count of  the  structure  be  deprived  of  life  or 
health. 

It  is  a  duty  imposed  either  by  express  leg- 
islation or  (dear  implication;  an  infraction 
of  a  public  duty  for  which  damages  may  be 
recovered. 

Code  No.  3807,  subd.  2;  MofliU  v.  Aahe- 
ville,  103  N.  C.  237.  9  S.  E.  606;  Bkielda  v. 
Dwham,  116  N.  C.  394,  21  S.  E.  402. 

Mr.  William  H.  Beok,  for  defendant  in 
error: 

A  municnpal  eorporaticm  is  not  liable  for 
the  torts  of  policemen  or  other  oflScers  en- 
gaged in  the  discharge  of  the  duties  imposed 
on  them  by  law. 

1  Ga.  Code,  I  744;  Vook  v.  ifaoon,  54  Oa. 
468 ;  Singer  Seunnff  Maoh.  Oo.  v.  Bamett,  76 
Ga.  378;  Harria  v.  Atlanta,  62  Ga.  290; 
Hammond  v.  Richmond  County,  72  Oa.  188. 

A  municipal  corporation  is  not  liable  for 
injuries  sustained  one  prisoner  at  the 
liands  of  another  by  reason  of  tbe  careless- 
nesB  of  the  city's  omcere  and  agents  who  had 
charge  of  the  city  prison. 

Wllaon  V.  Macon,  88  Ga.  465,  14  ^.  E.  710; 
Nighet  T.  Aitanta,  97  Ga.  650,  26  S.  E.  173. 

Neither  is  the  defendant  liable  for  the  acts 
of  the  mayor  in  requiring  the  plaintiff  to 
give  a  larger  bond  than  required  by  law,  as 
he  acted  ^yond  the  scope  of  his  power,  for 
which  the  city  is  not  liable. 

Ready  v.  Tualiolooaa,  6  Ala.  327. 

Municipal  corporations  are  not  liable  for 
the  failure  to  perform,  or  for  the  errors  in 
performing,  their  legislative  or  judidal  pow- 
ers. 

1  Oa.  Code,  S  748;  ISpps  v.  State,  19  Ga. 
102;  Sheaim.  k  Redf.  N^.  |  253;  Brown  v. 
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12  8.  E.  707 ;  Love  T.  A  tlanta,  9S  Ga.  129, 22 
S.  £.  29 ;  Rivera  v.  Augu9ta,  06  Ga.  376,  38 
Am.  Rep.  787j  *Vis6€(  v.  Atlanta,  97  Ga.  653, 
25  S.  E.  173;  Milledgeville  v.  Thomas,  69  Ga. 
535j  Mendal  v.  Wheeling,  28  W.  Va.  245,  57 
Am.  Rep.  G65. 

A  municipal  corporation  is  not  liable  for 
negligently  maintaming  its  lockup  or  prison 
in  a  defective  or  unfit  condition  by  reason  of 
which  a  person  confined  therein  is  injured. 

Gullikson  v.  UcDonald,  62  Minn.  278,  64 
N.  W.  S12;  NciD  Kiowa,  v.  Craven,  46  Kan. 
114,26  Pac.  426;  Alvord  v.  Richmond,- Z 
Ohio  N.  P.  136;  Brotcn  v.  Ouyandotte,  34  W. 
Va.  209,  11  L.  R.  A.  121,  12  S.  E.  707;  Pfef- 
ferlts  V.  Lyon  County  Comra.  39  Kan.  432,  18 
Pac.  500;  La  Clef  v.  Concordia,  41  Kan.  323, 
21  Pac  272;  Webster  v.  Hilladale  County, 
09  Mich.  269,  68  K.  W.  317;  Oumkaon  v. 
UeOottald,  62  Minn.  278,  64  N.  W.  812; 
Doolittle  V.  Walpole.  67  N.  H.  654,  38  All. 
19;  White  v.  Sullivan  County  Comra.  129 
Ind.  396,  28  N.  E.  846;  Morris  v.  Switzer- 
land County  Comra.  131  Ind.  285,  31  N.  E. 
77;  Qreene  County  Comra.  v.  Boawell,  4  Intl. 
App.  133,  30  N.  E.  634;  Lindley  v.  Polk 
Count!/,  84  Iowa,  308.  60      W.  975. 

Mr,  O.  K  P.  SlatoB  alio  for  defendant 
in  error. 

Fish,  J.,  delivered  the  opinion  of  the 

court; 

Taking  the  allegations  of  the  plaintifT'R 
petition  to  be  true,  as  we  must  do  upon  de- 
murrer, he  certainly  has  just  and  great  cause 
to  complain  of  the  needless  hardships  and 
auffering  which  he  endured  while  confined  in 
the  city  guard  house.  But,  however  strong- 
ly the  story  of  his  sufferings  may  appeal  to 
our  sentiments  of  humanity,  the  law  affords 
him  no  redress  against  the  municipality. 
The  general  rule  is  well  established  that  a 
municipal  corporation  is  not  liable  in  dam- 
ages for  injuries  sustajned  by  reason  of  the 
n^ligcnt  or  improper  exercise  of  a  purely 
governmental  power.  The  preservation  of 
the  public  peace,  quiet,  good  order,  etc.,  of  a 
community  is  n  governmental  function. 
Where  the  le^slative  authority  of  a  city 
passes  ordinances  for  such  purposes,  it  is 
clearly  exercising  a  governmental  power. 
When,  for  the  purpose  of  enforcing  such  or- 
dinances, the  city  erects  and  maintains  a 
prison  wherein  to  confine  offenders,  for  the 
purpose  of  punishment,  or  those  charged 
with  offenses,  for  safe-keeping  until  they  can 
be  tried,,  it  is  exercising  the  same  power. 
The  enactment  of  such  ordinances,  and  the 
provisions  made  for  their  enforcement,  be- 
long to  the  police  power,  which  is  purely  gov- 
ernmental in  character.  In  Love  v.  Atlanta, 
95  Ga.  129.  22  S.  E.  29,  this  court  held  that 
as  "the  duty  of  keeping  the  streets  clear  of 
putrid  and  other  substances  offensive  to  the 
sense  of  smell,  and  which  tend  to  imperil  the 
public  health,  devolves,  under  the  charter  of 
the  city  of  Atlanta,  upon  the  txwrd  of  health 
of  that  city,  and  the  functions  of  this  depart* 
meiit  of  the  city  government  being  govern- 
mental, and  not  purely  administrative,  in 
their  character,  it  follows  that  if,  in  the  ex- 
ercise of  such  functions,  and  in  the  discharge 
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of  the  duties  devolving  upon  this  department 
thereunder,  a  private  citizen  is  injured  by 
the  negligence  of  one  of  its  servants  in  and 
about  such  work,  no  right  of  action  arises 
against  the  city."  In  the  opinion,  Mr.  Jus- 
tice Atkinson  said:  "The  principle  of  non- 
liability rests  upon  the  broad  ground  that, 
in  the  discharge  of  its  purely  governmental 
functions,  a  corporate  body  to  which  has  been 
ddegated  a  portion  of  the  sovereign  power 
is  not  liable  for  torts  committed  in  the  dis- 
charge of  such  duties,  and  in  the  execution 
of  such  powers."  In  Bartlett  v.  Columbus, 
101  Ga,  300,  44  L.  R.  A.  796,  28  8.  E.  590,  it 
was  held  that  "a  municipal  corporation  is 
not  liable,  in  an  action  for  false  imprison- 
ment, for  damages  alleged  to  have  been  oc- 
casioned to  the  plaintiff  by  reason  of  his  im- 
prisonment under  a  judgment  rendered 
against  him  a  munidpal  court  for  the  vi- 
olation of  a  city  ordinance ;  and  this  is  true 
though  said  judgment  may  have  been  irregu- 
lar, erroneous,  or  even  void."  In  Xisbet  v, 
Atlanta,  97  Ga.  650,  26  S.  E.  173,  it  was  held 
that  "a  municipal  corporation  is  not  liable 
in  damages  for  the  death  of  one  convicted  in 
a  corporation  court  and  sentenced  to  work 
upon  the  puUie  streets,  altiiough  his  death 
was  occasioned  while  the  convict  was  en- 
gaged in  such  work,  and  resulted  from  negli- 
gence on  the  part  of  Uie  foreman  who  had 
been  placed  by  the  municipal  authorities  in 
charge  thereof,  and  from  the  failure  of  such 
foreman  to  provide  the  convict,  after  his  in- 
jury, with  the  proper  medical  attention  and 
treatment."  In  Uie  opinion  Mr.  Justice 
Lumpkin  said:  "Neither  the  law  of  master 
and  servant,  nor  the  doctrine  of  respondeat 
auperior,  applies"  in  such  a  ease,  "because  in 
such  matters  the  municipal  corporation  is 
exercising  governmental  powers  and  dis- 
charging governmental  duties,  in  the  course 
of  which  it,  of  necessity,  employs  the  serv- 
ices of  the  ofTiceT  in  question."  In  the  case 
of  Brown  v.  Ouyan^tte,  34  W.  Va.  298,  11 
L.  R.  A.  121,  12  S.  E.  707,  the  supreme  court 
of  West  Virginia  held  that  "a' town  is  not  li- 
able for  damages  for  the  death  of  a  person 
caused  by  the  burning  of  its  jail  while  such 
person  was  confined  therein  .  .  .  for  a 
violation  of  its  ordinances,  though  such  fire 
was  attributable  to  the  wrongful  act  or  n^- 
ligence  of  the  officers  or  agents  of  the  town." 
Brannon,  J.,  in  the  opinion,  said:  "I  think 
the  duty  and  function  of  keeping  a  jail,  and 
confining  therein  offenders  against  the  mu- 
nicipal ordinances  of  a  town,  are  plainly 
pui'ely  governmental  in  character."  In  La 
Clef  V.  Concordia,  41  Kan.  323,  21  Pac.  272, 
it  was  held  that,  "where  a  person  is  confined 
in  a  city  prison  upon  a  conviction  for  dis- 
turbing the  peace  and  quiet  of  the  city,  the 
city  is  not  liable  for  damages  for  injuries 
sustained  l>y  such  person  by  reason  of  the 
bad  character  of  tlie  prison,  or  the  negligence 
of  the  officer  in  charge  of  the  same."  This 
deeisfon  was  followed  in  New  Kiomt  v.  Cra- 
ven, 46  Kan.  114,  26  Pac.  426,  where  an  ad- 
ministratrix sought  to  recover  from  a  city 
damages  for  the  death  of  her  intestate  hus- 
band, alleged  to  have  been  caused  by  his  con- 
finement and  exposure  in  an.  unhealthv,  un- 
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inhabitable,  and  filthy  prison.  In  Oullih- 
90H  McDonald,  62  itinn.  278,  64  N.  W. 
81S,  it  WM  held  that  "a  municipal  corpora- 
tiou  is  not  liable  for  oegligenUy  maintain- 
ing its  lockup  or  prison  in  a  defective  and 
unfit  condition,  by  reaeon  of  which  a  priti- 
(mer  conrincd  therein  is  injured."  In  Blakr 
V.  Pontutc,  49  111.  App.  543,  a  case  in  which 
damages  were  sought  for  injuries  allied  to 
have  been  sustained  by  reason  of  the  confine- 
ment of  the  plaintiff  in  an  improperly  con- 
structed and  negligently  maintained  cily 
prison,  it  was  held  that  the  municipal  corpo- 
ration was  not  lioU^  and  that  "the  build- 
ing of  the  calaboose,  and  the  Mtablisbing  of 
regulations  for  the  detention  of  prisoners 
therein  to  answer  to  charges  of  violating  the 
ordinances  of  the  city,  are  clearly  within  the 
police  power  of  municipal  corporations,  and 
are  not  in  their  nature  corporate  acts."  So, 
in  Kelley  v.  Cook,  2\  R.  I.  29,  41  Atl.  671,  it 
was  held  that  a  demurrer  to  a  declaration 
WM  properly  sustained  where  it  was  alleged 
tint  ooHiplainont  was  negligently  cared  for 
while  temporarily  confined  in  a  police  sta- 
tion, as  such  negligence  did  not  render  the 
city  liable,  since  in  earing  for  persons  under 
arrest  the  city  discharged  a  public  duty. 
The  precise  question  under  consideration  was 
decided  in  another  recmt  case,  in  New  York, 
and  the  court  held  that  where  a  perscm  was 
arrested  for  Tiolation  of  a  village  ordinance, 
and  imprisoned  in  a  place  negligently  per- 
mitted to  become  and  remain  so  dilapidated 
that  in  consequence  of  the  exposure  ne  oon- 
traeted  a  disease  which  caused  his  death,  the 
village  was  not  liable  for  the  omission  of  its 
duty  in  the  exercise  of  its  goverumttital 
functions.  Eddy  v.  EllieoUvme^  86  App. 
Div.  25«,  54  N.  Y.  Supp.  800. 

In  support  of  their  contention  M  to  the 
lialHlity  of  the  municipal  corporation  for  the 
injuries  sustained  by  the  plaintiff  while  eon- 
flned  in  the  city  guard  house,  hia  counneK 
cite  Uof^lt  V.  Aaheville,  103  N.  C.  237,  9  S. 
E.  695,  and  Bhield^  v.  Durham,  116  K.  C. 
394,  21  S.  E.  402,  in  each  of  which  esses  the 
allegations  of  the  respective  plaintiffs  were 
of  a  similar  character  to  those  in  the  present 
ease.  In  each  of  those  eaaes,  howevw,  the 
eourt  held  that  the  municipal  corporation 
ancd  was  not  liable  in  damages,  as  it  had 
complied  with  the  law  of  North  Carolina  in 
the  eonstmction  of  its  prison  and  the  fur- 
nishing of  the  necessary  supplies,  etc.,  there- 
for, and  the  plaintiff's  injuries  were  sus- 
tained in  consequence  of  the  neglect  of  tlie 
jailer  or  attendants,  of  wtuoh  notice  had  not 
been  brought  to  the  city  before  the  injuries 
were  received ;  and  the  court  recognized  and 
upheld  the  general  rule,  stated  by  Avery,  J., 
in  the  AAevUle  Caw,  that  when  a  cit^  or 
town  is  exerci^ng  the  judicial,  discretion- 
ary, or  legislative  authority  conferred  by  its 
barter,  or  is  disdiarging  a  duty  ImfMsed 
wtAelj  for  the  benefit  of  the  public,  it  incurs 
■o  liability  for  the  n^ligence  of  its  oQicerB, 
aniess  some  statute,  expressly  or  by  neoes- 
■ary  implication,  sobjecta  the  oorporation  to 
a  pecuniary  reqwniibilitT  lor  snch  negli- 
gence. These  easel  are  doubtless  cited  be- 
eause  they  do  TMOgniae  the  principle  whidi 
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obtains  in  North  Carolina,  which,  as  stated 
in  the  same  opinion  from  which  we  have  just 
quoted,  is  that  towns  and  cities  are  liable 
in  damages  only  for  a  future  to  so  construct 
their  prisons,  or  to  provide  them  with  fuel, 
bedclothing,  heating  apparatus,  attendants, 
and  other  things  necessary,  as  to  secure  to 
the  prisoners  committed  to  them  a  reason- 
able degree  of  comfort  and  protect  them 
from  such  bodily  suffering  as  would  injure 
their  health.  But  this  principle  is  derived 
by  tiie  supreme  court  of  North  Carolina 
from  the  constitutional  and  statutory  law  of 
that  state;  the  case  in  which  it  was  first  in- 
volved and  ruled  being  that  of  Leirt's  v.  Ral- 
eigh, 77  N.  0.  230,  in  which  a  municipal  cor- 
poration was  held  liable  in  damages  for  th» 
death  of  a  person,  the  jury  having  found 
that  his  death  was  "accelerated  by  the  nox- 
ious air  of  the  guard  house"  of  the  city,  ia 
whicli  he  was  confined.  The  decision  of  the 
court  was  expressly  based  upon  the  wise  and 
humane  provision  of  the  Constitution  of  th* 
state,  which  provided  that  "it  shall  be  re- 
quired by  competent  legislation  that  the 
structure  and  superintendence  of  penal  in- 
stitutions of  the  state,  the  county  jaila  and 
city  police  prisons,  secure  the  health  and 
comfort  of  the  prisoners,"  and  upon  certain 
provisicms  of  the  Code  of  that  state  with  ref- 
erence to  furnishing  necessary  supplies  to 
jailers,  and  the  care  to  be  ta,ken  l^  sheriffs 
and  jail  keepers  of  prisoners  and  the  rooms 
in  which  th^  are  confined.  And  in  the  opin- 
ion in  Uoffltt  V.  Aaheville,  103  N.  C.  237,  0 
S.  E.  605.  Avery,  J.,  said  that  when  the  al- 
dermen of  Asheville.  who  were  vested  with 
authority  to  erect  a  city  prison,  "built  the 
police  guard  house  in  the  exercise  of  their 
power,  the  city  became  as  fully  amenable 
for  its  proper  structure  and  superintendence, 
as  the  general  assembly  was  required  by  the 
Constitution  to  make  it  answerable  com- 
petent legislatitm."  But  he  further  said: 
"The  defendant,  in  the  discharge  of  its  ju- 
dicial duties,  could  not  have  incurred  any 
liability,  in  any  view  of  the  case,  hut  for  the 
express  provisions  of  the  Constitution  and 
laws."  For  the  sake  of  humanity,  we  can 
but  regret  that  there  are  no  such  express 
provisions  in  the  Constitution  and  laws  of 
our  own  state  in  reference  to  miinicipal  pris- 
ons. The  only  case  t^at  we  have  found  in 
which  a  municipal  corporation  has  been  hdd 
liable  in  damages  for  injnriea  lustMned  by  a 
person  confined  in  its  prison,  in  conaequenca 
of  its  unwholesome  condition,  where  th«e 
was  no  express  constitutional  or  statutory 
provision  upon  which  to  base  the  decision,  is 
that  of  Edicarda  v.  Pocahontas,  47  Fed.  Rep. 
268,  in  which  District  Judge  Paul  held  "that 
a, town  which  used  a  jail  of  its  own  was  li- 
able for  injuries  to  the  health  of  a  prisoner 
caused  by  its  filthy  condition,  since,  under  { 
927  [of  the  Code  of  Virginia],  and  a  special 
provision  of  its  charter,  it  might  have  used 
a  county  jail,  subject  to  inspection  and  con- 
trol." In  view  of  the  decisions  of  this  court 
in  reference  to  the  nonliability  of  a  munici- 
pal oorporation  when  exercising  governmen- 
tal functions,  and  the  overvhcliiniis ;  '  ^' 
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of  outside  authority  in  cases  similar  to  the 
one  we  have  under  consideration,  we  are  con- 
strained to  hold  that  the  defendant  is  not  li- 
able to  the  plaintiff  for  any  injuries  which 
he  may  have  sustained  while  confined  in  the 
city  guard  house,  by  reason  of  its  improper 
construction  and  unwhtrfesome  oopdition,  or 
by  reason  of  the  failure  of  the  municipal  au- 
thorities to  provide  the  means  by  which  he 
could  have  protected  himself  frtun  the  in- 
demency  of  the  weathu-  during  his  impris- 
onment. 

2.  We  think  that  the  municipal  corpora- 
tion was  not  liable  for  another  reason.  The 
petition  all^s  that  the  plaintiff  "was  with- 
out just  cause  arrested  by  the  police  officers 
of  the  city  of  Griffin  without  a  warrant,  and 
was  placed  in  a  certain  place,  called,  the 
'guard  house'  of  the  said  city;"  that  "he  was 
not  drunk  or  disorderly,  and  no  reasonable 
«Mue  can  be  assigned  for  sui^  conduct  on 
the  part  of  the  ci^  government,  and  he  was 
not  guilty  of  any  violation  of  law  whatever." 
If  be  was  arrested  without  just  cause,  was 
not  drunk  or  disorderly,  was  not  guilty  of 
any  violation  of  law  whatever,  and  no  rea- 
sonable cause  can  be  assigned  for  the  con- 
duct of  the  police  officers  in  arresting  and 
imprisoning  him,  then,  clearly,  his  arrest 
and  consequent  imprisonment  were  the  re- 
sult of  the  tortious  acts  of  the  police  offioers, 
and  for  such  aets  oommitted  by  its  police- 
men a  municipal  corporation  is  not  liable. 
Section  744  of  the  Political  Code  provides 
that  "a  municipal  corporation  is  not  liable 
for  the  torts  of  policemen  or  other  officers  en- 
gaged in  the  discharge  of  the  duties  imposed 
on  them  by  law."  "A  municipal  corpora- 
tion is  not  liable  bo  an  action  for  damages 
for  the  illegal  arrest  of  a  citizen  by  one  of 
the  police  officers  of  the  city."  Cook  v.  Ma- 
con. 64  Ga.  468;  McEiroy  v.  Alhany,  65  Ga. 
387,  38  Am.  Rep.  791.  Kor  for  the  conse- 
quent imiKiBonment  of  the  person  arrested. 
ilarris  v.  Atlanta,  62  Gla.  290.  In  Atta^y 
V.  Cartergville,  68  Oa.  740,  the  plaintiff  al- 
leged that  the  marshal  and  a  policeman  of 
the  city,  "in  executing  the  commands  of  the 
said  mayor  and  aldermen,  did  arrest  and  im- 
prison him  for  the  space  of  ten  days  in  the 
calaboose  of  the  said  city,  without  lawful 
warrant,  and  without  the  authority  of  law; 
that  the  said  imprisonment  was  wanton,  in- 
human, and  brutal,  because  of  the  size,  ven- 
tilation, and  filthy  condition  of  the  said  cala- 
boose;" and  "tliat  by  reason  of  said  unlaw- 
ful imprisonment  he  became  sick."  In  the 
court  below  there  was  a  demurrer  to  the  dec- 
laration, which  was  sustained;  and  this 
court  affirmed  the  jifdgment  upon  the  ground 
"that  the  city  is  not  liable  for  the  illegal 
acts  of  police  officers,"  the  court  oiUng  the 
tliree  cases  last  above  cited. 

3.  The  defendant  corporation  was  not  lia- 
ble for  the  act  of  the  mayor  in  requiring  the 
plaintiff  to  give  a  larger  bond  than  the  law 
authorized.  In  fixing  the  amount  of  the 
bond,  the  mayor  acted  in  a  judicial  capacity, 
and  for  an  error  emnmitted  in  the  exercise 
of  judicial  authority  •  municipal  owporap 
El  L.  B.  A. 


tion  is  not  liable.  Pol.  Code,  {  748;  Bart- 
lett  V.  Columbus,  101  Ga.  300,  44  L.  R.  A. 

795,  28  S.  E.  599. 
Judgment  affirmed. 

All  the  Justices  concur. 


RACINE  IRON  COMPANY  ef  al.,  Ftffa.  In 

Err., 

V. 

B.  L.  McCOMMONS  et  A 
(111  Go.  689.) 

*1.  The  **lBtentmt«  eommevce  elm  we** 
*4  the  Constltiitlott  of  the  United 
States  does  not  operate  to  prevent  a 
state  from  imposing,  for  the  purpose  o£ 
raising  revenne.  a  license  tax  apon  persons 
who,  as  travelInK  agents  for  principals  re- 
siding In  other  states,  make  executor;  con- 
tracts for  the  sale  of  goods,  and  w.bo,  when 
the  same  are  shipped  Into  this  state,  receive 
them  in  bulk,  break  the  original  packages  in 
which  the;  are  contained,  and  distribute 
them  among  the  customers  with  whom  such 
contracts  had  been  made. 

3.  Ome  npoB  whose  property  ex«e«- 
tl«n  «valMt  ABothcr,  Issued  bj  a  tax 
collector,  Is  levied,  may,  under  |  899  of  the 
Political  Code,  Interpose  a  claim,  and  conae- 
qnentl;  has  no  need  of  an  Injouctlon  to  pre- 
vent the  tlireatened  sale. 

(August  T.  1900.) 

ERROR  to  the  Superior  Court  tta  Oreene 
County  to  reviev  a  judgment  in  favor 
of  defendants  in  a  suit  to  rajoin  proceedingB 
for  the  collection  of  a  tax.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  Davison,  for  plaintiffs  in  er- 
ror: 

If  a  citizen  of  another  state  procures  or- 
ders for  a  nonre«dent  seller,  for  goods  which 
the  seller  holds  until  ordered,  the  agent, 
though  a  peddler,  is  protected  by  the  Oml- 
st4tuti<«  of  the  United  States  againit  the 
provisions  oi  the  Code  requiring  a  lioenae  to 
peddle,  and  providing  a  penalty  for  fallvrt 
to  procure  such  license. 

Wrought  Iron  Range  Co.  v.  Johnaon,  84 
Ga.  754,  8  L.  R.  A.  273,  3  Inters.  Cora.  Rep. 
146, 11  S.  £.  233 ;  McClelland  v.  Marietta,  96 
Ga.  749,  22  S.  E.  329;  McCleOan  V.  Fetti- 

*Uesdnotes  by  Luufkih,  P.  J. 

Note. — For  business  of  agent  of  nonresident 
as  Interstate  commerce,  see  also  Re  Spain  (C. 
C.  R.  D.  N.  C.)  14  L.  B.  A.  97,  and  note ;  Tltns- 
vllle  V.  Brennan  (Pa.)  14  L.  E.  A.  100,  Re- 
versed in  Brennan  v.  Tltusvlile,  158  D.  8.  288, 
88  L.  ed.  719;  Gonn  v.  White  Sewing  llach. 
Co.  (Ark.)  18  L.  R.  A.  206;  SUte  v.  Riipps 
(Kan.)  18  L.  R.  A.  657;  State  v.  Gorham  (N. 
C.)  25  L.  R.  A.  810:  Hllan  Mill.  A  Mfg.  Co.  v. 
Gorton  (Tenn.)  26  L.  B.  A.  136 ;  South  Bttid 
V.  Martin  (Ind.)  29  L.  R.  A.  S81 ;  Com.  t. 
Uyers  (Va.)  81  L.  R.  A.  879;  State  V.  Scott 
(Tenn.)  86  L.  R.  A.  461;  Hacnsughtan  Co.  v. 
UoGIrl  (Mont.)  88  L.  R.  A.  367 ;  Smltb  t. 
Jackson  (Tenn.)  47  L.  R.  A.^6:  and  Adklna 
T.  Richmond  (V«.)Df,ifea?^^:,^gre 
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^•ew,  44  La.  Ana.  SM.  10  So.  853 ;  BrenMn  i 
T.  Tituaville,  163  U.  8.  200,  38  L.  «d  720,  4 
inten.  Com.  Rep.  858,  14  Sup.  Ct.  Rep.  829 ; 
Hmert  V.  Missouri,  166  U.  S.  296,  39  L.  ed. 
430,  6  Inters.  Com.  Kep.  68,  16  Sup.  Ct.  Rep. 
367;  Price  Co.  v.  Attanta,  109  Ga.  358.  31  S. 
£.  610;  Duncan  t.  State,  lOS  Oa.  467,  30  S. 
E.  755. 

If  a  nonresident  Bells  goods  or  wares  in 
this  state,  through  an  agent,  by  sample,  and 
'the  ordersare  then  filled  t^ttie  shipmentinto 
the  state,  to  the  purchaser  or  for  immediate 
■delivery  to  the  purchaser,  the  agent  is  pro- 
tected from  taxation.  On  the  other  hand, 
if  the  property  becomes  incorporated  into  the 
mass  of  property  subject  to  taxation,  before 
<>eing  sold,  the  agent  is  Ihible. 

The  irons  sold  by  Pettigrew  in  this  ease 
never  became  subject  to  taxation,  because 
they  did  not  become  &  p«rt  of  the  mass  of 
the  property  of  Georgia. 

That  this  tax  is  upon  the  occupation  does 
not  change  the  rule,  for  "when  the  burden  of 
m  tax  falls  on  a  thing  which  is  the  subject  of 
taxation  the  tax  is  to  be  considered  as  laid 
-on  the  thing,  rather  than  on  him  who  is 
-charged  with  the  duty  of  paying  it." 

25  Am.  t  Eng.  £nc  Law,  pp.  28,  29. 

If  these  irons  were  shipped  from  the  fac- 
'toiy  in  Wisconsin  for  the  sole  purpoee  of  fill- 
ing orders  and  oompleting  by  delivery  sales 
mlready  n»de,  th^  never  beeaune  subject  to 
the  taxing  power  of  this  state. 

11  Am.  &  Eng.  Enc.  Law,  p.  640;  State  r. 
Bichards,  32  W.  Va.  348,  3  L.  R.  A.  706,  9 
■S.  E.  245. 

Mr.  J.  8.  Zteyitolds  also  for  plaintiffs  in 
-orror. 

Messrs.  Park  ft  Kerritt  for  defendants 
in  error. 

Xiiunpkin,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  Racine  Iron  Company,  of  Wisconsin, 
and  G.  H.  Pettigrew,  filed  an  equitable  peti- 
tion to  enjoin  the  tax  collector  and  the  sher- 
iff of  Gre^oe  countr  from  proceeding  with  an 
execution  against  Pettigrew,  which  bad  been 
issued  by  the  collector,  and  by  the  sheriff 
levied  on  property  allejjed  to  be  Uiat  of  the 
-company.  The  eifeeution  purports  to  have 
-been  issned  for  a.  **8peeial  tax  for  the  year 
1868."  It  does  not  contain  a  recital  that 
the  tax  was  due  by  Pettigrew  as  a  peddler. 
The  petition,  however,  raised  no  objection  to 
the  execution  on  this  ground  but  expressly 
dealt  with  it  as  if  it  had  embraced  such  a 
recital.  Apparently,  the  tax  sought  to  be 
collected  was  for  the  year  1899,  for  the  facts 
-disclosed  at  the  hearing,  about  which,  as 
-will  presently  be  seen,  there  was  no  dispute, 
plainly  so  indicated.  The  ansnrer  of  tiie  de- 
-fendanta  allies  that  the  tax  In  question  was 
lor  that  year,  and  the  petition  distinctly 
avers  that  the  "tax  act  of  the  general  as- 
sembly of  Georgia  for  1898,  bo  far  as  it  ap- 
plies to  petitioners,  or  each  of  them,  is  re- 
-pognant  to  article  1,  S  8,  par.  3,  of  the  Con- 
stitution of  the  United  States,  and,  as  to 
them,  unconstitutional  and  void."  This  act 
da  the  one  bf  which  all  state  taxea  for  the 
41  L.  R.  A. 


t  years  1809  and  1900  were  Imposed.  It 

seems,  therefore,  that  the  appearance  of  the 
figuree  "1898"  in  the  copy  of  ^e  execution 
must  be  due  to  an  error  in  transcribing.  At 
any  rate,  it  is  certain  that  the  petition 
equarely  presents  the  question  whether  or 
not  the  paragraph  of  our  tax  act  of  1898 
which  imposes  a  license  tax  upon  certain 
classes  of  peddlers  is,  bo  far  as  it  relates  to 
the  business  carried  on  Pettigrew  for  the 
iron  company,  violative  of  the  interstate 
commerce  clause  of  the  Federal  Constitution. 
Indeed,  this  is  the  main  and  controlling 
question  in  the  case,  and  upon  it  counsel  for 
both  sides  invoke  a  decision  at  our  hands. 
The  bill  of  exceptions  alleges  error  in  the  re- 
fusal of  the  court  to  grant  ux  interlocutory 
injuncti(m  upon  the  following  agreed  state- 
ment of  facts:  "G.  11.  Pettigrew  sold  in 
Greene  county  a  lot  of  smoothing  irons,  tak- 
ing the  notes  of  tiie  purchasers  t£«^or.  The 
irons  sold  were  the  property  of  the  Racine 
Iron  Company,  of  Wisconsin,  and  the  defend- 
ant  sold  by  sample,  and  subsequently  had 
shipped  from  its  factory  in  Wisconsin,  his 
entire  sales,  in  boxes,  12  in  a  box,  and  con- 
signed to  G.  U.  Pettigrew  aa  their  local 
agent,  who  then  delivered  them  to  the  pur- 
cuaaers  on  tiie  sales  prerioualy  made.  Ko 
sales  were  made  In  Greoie  county  after 
April,  1800.  O.  H.  Pettigrew  both  soliirited 
the  orders  and  delivered  the  goods.  G.  H.  Pet- 
tigrew is  a  resident  of  Louisiana.  Said 
irons  were  sold  for  $7.75  each.  Defendants 
in  fi.  fa.  do  not  store  goods  in  the  state  of 
Georgia,  and  have  no  warehouse  or  place  of 
business  in  Georgia.  R.  L.  Pettigrew, 
brother  of  G.  H.  Pettigrew,  is  the  general 
agent  of  the  Racine  Iron  Company  for  the 
South,  and  Ib  a  rsBident  of  Tennessee.  The 
fi.  fa.  by  the  tax  collector  for  9100  was  is- 
sued and  levied  as  alleged  in  the  petition  for 
injunction."  It  will  be  noted  that  accord- 
ing to  this  statement  of  the  facts  Pettigrew 
sold  smoothing  ixons,  "taking  the  notes  of 
the  purchasers  thereof,"  and  that  he  "both 
solicited  the  orders  and  delivered  the  goods." 
It  makes  no  difference  whether  he  took  fr<Mn 
his  customers  promissory  notes  payable  to 
the  compauy,  or  writtw  orders  upon  it,  or 
both.  In  each  instance  the  ocmtract  of  sale 
was  executory,  and  it  required  a  delivery  of 
the  article  bargained  for  to  complete  the  sale. 
The  form  of  tlw  trauBaetion  is  a  matter  of  no 
consequence. 

1.  Our  tax  act  of  1898  imposes  for  each  of 
the  years  1899  and  1900,  "upon  each  peddler 
of  clocks  or  smoothing  irons,"  a  specific  oc- 
cupation tax  of  "$100  in  each  county  of  the 
state  in  which  such  peddler  may  do  busi- 
ness." Acts  1898,  p.  26.  A  stem  sense  of 
duty,  not  inclination,  constrains  us  to  enter 
upon  a  discussion  of  the  queaUon  whether  or 
not  Pettigrew  can,  Tirtue  of  the  above- 
menUoncd  clause  of  Uie  Constitution  of  the 
United  States,  escape  the  payment  of  the 
tax  imposed  upon  him  by  this  act,  and  for 
which  the  execution  in  controversy  was  is- 
sued. In  endeavoring  to  find  a  Bolution  of 
this  quesUon,  we  have  diligently^iwht  foi 
such  aid  OS  oould  be  derii^dEropMtfuwIUlC 
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tive  utterances  of  the  Supreme  Court  of  the 
United  States.  The  result  of  our  researcliea 
in  this  direction  will  be  developed  as  we  pro- 
gress. 

In  Woodruif  t.  P^rham,  8  Wall.  123,  19 
L.  ed.  382,  the  doctrine  waa  announced  that 
"the  term  'import,'  as  used  in  Uiat  clause  of 
the  Constitution  which  sajs  that  'no  state 
shall  levy  any  impoets  or  duties  on  imports 
or  exports,'  does  not  refer  to  articles  im- 
ported from  one  state  into  another,  but  only 
to  articles  imported  from  foreign  countries 
into  the  United  States.  Hence  a  uniform 
tax  imposed  by  a  state  on  all  salee  made  in 
it,  whether  they  be  made  by  ft  citizen  of 
it  or  a  citizen  of  some  other  sta^e,  and  wheth- 
er the  goods  sold  ore  the  produce  of  that 
state  enacting  the  law  or  of  some  other  stal^, 
is  valid."  To  the  same  effect,  see  Hinaon  v. 
Loit,  8  WaU.  148,  18  L.  ed.  387.  "A  dis- 
criminating tax  upon  nonresident  traders 
trading  in  the  limita"  of  a  state  other  than 
that  in  whidi  they  reside  cannot,  however, 
lawfully  be  imposed.  Ward  t.  Maryland,  12 
Wall.  418, 20  L.  ed.  449.  Such  a  tax  was,  in 
Welton  V.  Misaouri,  91  U.  8.  276,  23  L.  ed. 
347,  held  to  be  unecrastitutiona].  In  Hoice 
Mach.  Co.  T.  Qa^e,  100  U.  8.  676.  25  L.  ed. 
764,  the  question  was  presraited  whether  or 
not  a  sewing  machine  agent,  who  had  been 
sent  by  a  Connecticut  corporation  "into 
Suinner  county  [Tenn.]  to  sell  machines 
t^ere,"  was  subject  to  a  license  tax  imposed 
by  a  statute  of  that  state  upon  "all  peddlers 
of  sewing  machines  and  selling  by  sample.'' 
It  appeared  that  while  the  corporation  man- 
ufactured its  maohinea  at  Bridgeport,  in  the 
state  of  ite  residrace,  it  "had  an  agency  at 
Nashville,"  Tenn.,  from  which  latter  place 
its  agen,t  was  sent  into  the  county  above 
mentioned.  "The  supreme  court  of  Tennes- 
see decided  that  the  law  of  that  state  impos- 
ing*' that  tax  in  question  was  intended  to 
apply  to  "all  pedcners  of  sewing  machines, 
without  regard  to  the  plara  of  growth  or 
produce  of  material  or  of  manufacture;" 
and  it  was  accordingly  held  by  the  Federal 
Supreme  Court,  upon  a  review  of  the  judg- 
ment of  the  state  court  upholding  the  valid- 
ity of  the  statute,  "that  the  law,  so  con- 
strued, is  [was]  not  in  violaticm  of  the  Con- 
stitution of  the  United  States." 

Then  came  the  now  familiar,  though  at  the 
time  somewhat  startling,  decision  in  Rov- 
hing  T.  Bhclhy  County  Taxing  Diat.  120  U. 
8.  480,  SO  L.  ed.  694,  1  Inters.  Com.  Rep.  45 . 
7  Sup.  Ct.  Bep.  502.  Robbins,  a  citizen  of 
Ohio,  "wae  engaged  at  the  city  of  Memphis, 
in  the  state  of  Tennessee,  in  soliciting  the 
sales  of  goods  for"  a  Cincinnati  Arm,  "and 
exhibited  samples  for  the  purpose  of  effecting 
such  sales, — an  employment  usually  denomi- 
nated as  that  of  a  'drummer.' "  He  failed  to 
pay  a  license  tax  imposed  by  statute  upon 
persons  of  his  calling,  and  a  criminal  prose- 
cution was  instituted  against  him  on  the 
eharge  ai  doing  buainess  wiUiout  a  license, 
which  the  statnta  "made  a  misdemeanor, 
punishable  by  a  fine  of  not  less  than  five  nor 
more  tiian  fifty  dollars."  His  conviction  fol- 
lowed as  a  aiattar  oi  course,  and  the  same 
ffl  L.  B.  A. 


was  sustained  by  the  state  supreme  court 
upon  the  ground  that  the  statute  in  question 
was  not  unconstitutional.  In  reviewing  its 
judgment,  Mr.  Justice  Bradley,  speaking  for 
a  majority  of  ^e  members  of  the  Federal 
Supreme  Bench,  said  that  the  inquiry  pre- 
sented was  "whether  it  is  competent  for  a 
state  to  levy  a  tax  or  impose  any  other  re- 
striction upon  the  citizens  or  inhabitants  of 
other  states  for  selling  or  seeking  to  sell 
their  goods  in  such  state  before  they  are  in- 
troduced therein."  He  further  remarked,, 
in  the  course  of  his  opinion,  that  while  the 
conclusion  to  the  contrary  reached  by  a  ma- 
jority of  the  court  might,  to  some  extent,  op- 
erate to  interfere  "with  the  right  of  the- 
state  to  tax  business  pursuits  and  callings- 
carried  on  within  its  limits,"  yet  this  in- 
terference would  be  very  limited  in  its  oper- 
ation, and  would  "only  prevent  the  levy  of  » 
tax,  or  the  requirement  of  a  license,  for  mak- 
ing negotiations  in  the  conduct  of  interstate 
commerce."  Indeed,  all  that  was  decided  in 
that  case  was  that  a  state  has  no  power  to 
impose  an  occupation  tax  upon  a  commercial 
drummer,  who,  in  behalf  of  a  nonresident 
principflJ,  undertakes  to  do  no  more  than  ex- 
hibit a  line  of  samples,  and  solicit 
orders  for  goods  which  are  at  the  Ume- 
within  the  jurisdiction  of  another  state.  To- 
this  extent,  and  no  further,  did  the  court  go 
in  Corson  v.  Maryland,  120  U.  S.  502,  30  L. 
ed.  699,  1  Inters.  Com.  Rep.  50,  7  Sup.  Ct. 
Rep.  655  (decided  at  the  same  term).  On- 
the  same  line  are  tJie  cases  of  A-ther  t.  Teaas, 
128  U.  S.  129,  32  L.  ed.  368,  2  Inters.  Com. 
Rep.  241,  9  Sup.  Ct.  Rep.  1,  and  Stouten- 
burgh  v.  Hennick,  129  U.  S.  141,  32  L.  ed. 
037,  9  Sup.  Ct.  Rep.  256.  In  neither  was  the 
doctrine  announced  in  the  Robbina  Case  in 
any  wise  extended  or  applied  to  a  different 
state  of  facts. 

Next  came  a  similar  decision  in  Brenna» 
T.  Titiuville,  153  U.'S.  289,  38  L.  ed.  719,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829. 
Urennan,  at  the  time  the  restivining  hand  of 
the  law  was  placed  upon  him,  was  engaged 
in  a  "house  to  house"  canvass  in  pursuit  of 
customers  for  pictures  and  picture  frames. 
He  merely  exhibited  his  samples  and  solic- 
ited orders.  Such  orders  as  were  procured 
he  immediately  forwarded  to  a  nonresident 
principal,  who  shipped  the  goods  "to  the  pur- 
chasers" direct  "by  railroad  freight  and  ex- 
press." In  some  instances  Brennan  did  col- 
lect "the  price  of  said  goods,"  but,  so  far  as 
appears,  he  did  not  undertake  to  himself 
make  delivery  of  any  of  the  articles  for 
which  he  received  orders.  Commenting  up- 
on this  feature  of  the  case,  Mr.  Justice  Gray, 
in  Emert  v.  Missouri,  156  U.  S.  296,  39  L.  ed. 
430,  5  Inters.  Com.  Rep.  68,  15  Sup.  Ct.  Rep. 
367, said  (pp.319,  320,  166  U.  S.,  p.  437, 30  L. 
ed.,  p.  86,  5  Inters.  Com.  Rep.,  and  p.  374,  IS 
Sup.  Ct.  Rep.)  :  "In  Brennan'a  Case  it  waa 
expressly  agreed  by  the  parties  that  the 
goods  offered  by  him  tor  sale  In  Pennsyl- 
vania were  afterwards  sent  by  their  owner 
in  the  other  state  directly  to  the  purchas- 
ers." An  exhaustive  and  painstaking  review 
of  all  previous  deeiaions  iiAYt3g-Mar(!b^ 
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bearing  upon  the  caM  then  in  hand  was  en- 
tered upon  by  the  learned  justice,  and  the 
conclusion  was  announced  that  it  was  dis- 
tinguishable from  every  one  of  its  predeces- 
sors, save  Milr  the  case  of  Botoe.  Maoh.  Co. 
T.  Ceye,  100  tj.  8.  676,  26  L.  ed.  764.  which 
wae  "approved  and  followed.**  The  impor- 
tance of  getting  a  Arm  and  intdligent  grasp 
upon  the  facts  on  which  the  decision  in  Em- 
trt't  Case  was  rested  is,  therefore,  apparent, 
especially  in  view  of  the  fact  that,  so  far  as 
we  have  been  able  to  ascertain,  it  presents 
the  latest  enunciation  on  the  subject  which 
the  Federal  SupreoM  Court  has  Touchsafed. 
It  is  a  eircumetanoe  alao  worthy  of  eoni- 
ment  that  thU  decision  was  rendered  with- 
out »  dissent  on  the  part  of  ai^  of  the  jus* 
tices.  The  precise  ruling  made  WM  aa  fol- 
lows :  "A  statute  of  a  state  by  which  ped- 
dlers of  goods,  gmng  from  place  to  place 
within  the  state  to  sell  than,  are  required, 
under  a  penalty,  to  take  out  and  pay  for  li- 
censes, and  which  makes  no  discrimination 
between  residents  or  products  of  the  state 
ud  those  of  other  states,  it  not,  a*  to  ped- 
dlers of  goods  previously  sent  to  them  by 
manufacturers  in  other  states,  repugnant  to 
the  grant  by  the  Constitution  to  Congress 
of  the  power  to  r^ulate  commerce  among  the 
•e^-eral  states."  In  conformity  to  what 
seems  to  have  become  quite  a  common  cus- 
tom in  this  class  of  caseSj  Emert  went  to 
trial  upon  an  agreed  statement  of  facts.  We 
gather  therefrom  timt  while,  possibly,  he 
started  out  innocently  enough  aa  a  mere  so- 
liciting agoit,  carrying  with  him  on  his  trav- 
ds  a  sewing  machine  belonging  to  a  nonresi- 
dtmt  principal,  with  the  intention  oi  doing 
DO  more  with  it  than  exhibiting  it  as  a 
sample,  he  eventually  forsook  his  original 
calling  for  that  of  an  itinerant  vendra,  who 
not  only  solicits  trade,  but  actually  sells. 
At  all  events,  it  was  admitted  that  upon  a 
■peeiiled  day  "he  olTered  for  sale  to  various 
persons  at  different  places"  a  sewuig  ma- 
chine which  he  carried  aJong  with  him  in  a 
wagon,  and  that  he  did  on  the  same  day 
*^nd  a  purchaser  for  said  machine,  and  did 
sell  and  deliver  the  same  to"  him.  In  deal- 
ing with  the  facts  thus  presented,  Mr.  Jus- 
tice Gray,  speaking  in  behalf  of  all  the  mem- 
bers of  the  oourt,  said  (p.  311,  1S6  U.  S.,  p. 
434,  39  L.  ed.,  p.  77,  6  Inters.  Com.  Rep.  and 
p.  370,  16  Sup.  Ct.  Rep.)  :  "The  def^dant's 
occupation  was  offering  for  sale  and  selling 
sewing  machines,  by  going  from  place  to 
place  In  the  state  of  Missouri,  in  a  wagon, 
without  a  license.  There  is  nothing  in  the 
ease  to  show  that  he  ever  offered  for  sale  any 
machine  that  he  did  not  have  with  him  at 
the  time.  His  dealings  were  neither  accom- 
panied nor  followed  by  any  transfer  of  goods, 
or  of  any  order  for  their  transfer,  from  one 
state  to  another,  and  were  neither  interstate 
commerce  in  themselves,  nor  were  they  in 
any  way  directly  connected  with  such  com- 
merce. The  only  business  or  commerce  in 
which  lie  was  engaged  was  internal  and  do- 
mestic; sod,  BO  far  as  appears,  the  only 
goods  In  whieh  he  was  dealing  had  beeomt 
part  oi  the  mass  of  proper^  within  the  stata. 
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Both  the  occupation  and  the  goods,  there- 
fore, were  subject  to  the  taxing  power  and  to 
the  poUct  power  of  the  state."  It  was 
pointed  out,  in  this  immediate  connecLiou,. 
that  "the  stetute  in  question  [was]  out  port 
of  the  revenue  law,"  but  was  one  looking, 
solely  to  regulation,  and  designed,  apparent- 
ly, "to  protect  the  citizens  of  the  state 
against  the  cheats  and  frauds,  or  even  thefts,, 
which,  as  the  experience  of  ages  haa  shown,, 
are  likely  to  attend  itinerant  and  irresponsi- 
ble peddling  from  place  to  place,  and  from 
door  to  door."  That  is  to  say,  the  statute 
was  one  passed  by  virtue  of  the  police  power 
residing  in  the  state,  and  not  in  the  excrcise- 
of  its  rights  by  taxation  to  raise  revenue  for 
its  support. 

This  brings  us  to  a  consideration  of  the 
question  whether  or  not  Uiere  are  in  the- 
case  now  before  us  any  distinguising  feat- 
ures which  can  properly  be  said  to  differ- 
entiate it  from  that  last  cited.  The  two- 
cases  are  not,  upon  their  facts,  identical. 
Petti^ew,  the  agent  whose  anomalous  voca- 
tion IS  the  cause  of  our  present  distress,  first, 
solidted  orders  for  goods  which  at  the  time- 
were  in  the  bands  of  his  nonresident  princi- 
pal. Then  such  orders  aa  were  in  this  man- 
ner procured  were  duly  forwarded  to  be  filledi 
by  the  latter.  Not  a  single  order  was,  how- 
ever, filled  separately,  but  goods  sufiicient  in- 
quantity  to  fill  the  orders  of  a  number  of 
customers  were  shipped  in  bulk,  consigned  to 
Pettigrew  himself;  and  on  receipt  of  each 
shipment  he  broke  the  original  packages  in 
which  the  goods  were  sent,  and  proceeded  tO' 
distribute  the  contrats  among  sudi  custom- 
ers as  were  entitled  tikereto.  From  either  a> 
legal  or  a  moral  standpoint,  it  would,  there- 
fore, seem  that  Pettigrew  belonged  to  a 
class  of  itinerants  requiring  as  much  police- 
supervision  as  that  of  which  Emert  was  a 
member.  And,  if  this  be  true,  why  would  it 
not  inevitably  follow  that  the  reasons  as* 
signed  by  Mr.  Justios  Gray  for  upholding  the 
pmice  regulation  which  Eraert  called  into 
question  could  very  fairly  be  said  to  apply 
equally  as  well  to  PetUgrew  and  his  calling, 
if  the  statute  now  under  consideration  was 
one  designed  to  protect  the  citizens  of  this 
state  against  fraud  and  impositicMit  As  such 
is  not  the  nature  of  this  statute,  we  will  not 
indulge  in  further  conjecture  on  the  line 
juet  suggested,  but  will  discuss  the  question 
actually  before  us,  which  is:  Can  the  stat* 
ule  be  upheld,  as  against  PetUgrew  and  his 
principal,  upon  the  ground  that  tiiis  stats 
has  not,  in  thus  undertaking  to  exercise  its 
inherent  power  of  taxation,  invaded  the 
sacred  precincts  guarded  by  the  interstate 
commerce  clause  of  the  Federal  Constitu- 
tion !  The  purpose  of  the  general  tax  act  for 
was  not  simply  to  impose  taxes, 
but  to  actually  raise  revenue  for  the  support 
of  the  state  government;  and,  looking  to 
that  end,  penalties  were  prescribed  for  non- 
payment of  the  license  taxes  therein  laid,  re- 
gardless of  the  citizenship  of  the  persons 
thereto  affected.  In  support  of  the  proposi- 
tion that  this  was  "an  «er(Hse,  not  of  tba 
police  powsr.  but  of  ^^.^^^ 
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the  Btate,  we  need  only  cite  Breiman  T.  Tittu- 
vUle,  153  U.  S.  280,  38  L.  ed.  719,  4  Inters. 
'Com.  Rep.  068,  14  8up.  Ct.  Rep.  829.  Giving 
to  the  doctrine  which  was  first  an- 
■noimoed  in  the  Robhina  Caae  the  widest  pos- 
sible scope  which  can  legitimately  be  claimed 
for  itj.we  fail  to  see  how  it  eontrola  the  caae 
in  hand.  On  principle  it  is  certainly  true 
that  a  citizen  of  one  state,  who  is  engaged  in 
int^tate  commercial  dealings,  can  lawfully 
-acconipli&h  through  the  means  of  an  agent 
neither,  more  nor  less  than  he  himself  would 
have  a  right  to  do  in  person.  It  is  now  well 
settled  that  no  tax  can  be  laid  upon  the  exer- 
■ciK  by  a  manufacturer  of  his  privilege  of 
Tisiting  a  state  other  than  that  of  his  resi- 
dence with  a  view  to  creating  a  demand  for 
his  goods  by  exhibiting  a  sample  thereof,  and 
securing  orders  therefor ;  i.  e.,  seeking  a  mar- 
ket for  his  goods,  and  taking  advanti^  of  it, 
when  found,  by  entering  into  purely  execu- 
tory contracts  of  bargain  and  rale  to  be  per- 
formed in  the  state  of  his  residence  by  mak- 
ing actual  delivery  there  to  a  common  carrier 
■authorized  to  receiTe  tiiem  in  behalf  of  the 
persons  wlio  agree  to  buy.  But  what  if  he 
enters  into  a  contract  whereby  he  binds  him- 
«elf  to  make  delivery  to  a  customer  in  perecrn 
-within  the  state  of  the  latter's  residence? 
^What  if  the  parties  expressly  agree  that  the 
sale  itself,  as  distinguished  from  the  mere 
executory  contract  made  in  contemplation 
thereof,  shall  be  of  a  wholly  internal  and  do- 
mestic nature,  having  no  interstate  coin- 
meroe  feature  about  itT  A  customer  has,  of 
■eonra^  a  constitutioBal  right,  not  only  to 
agree  to  buy,  but  through  his  carrier  agent 
to  actually  buy,  goods  the  situs  of  which  is 
to  continue  at  tbe  home  of  the  manufacturer 
until  the  sale  is  consummated  there;  and 
upon  the  exercise  by  the  customer  of  this 
privilege  no  restriction  could  be  lawfully 
imposed  by  the  state  in  which  he  resided. 
Scott  V.  Donald,  165  U.  S.  68,  41  U  ed.  632, 
17Sup.Ct.Rep.  26S;  Vanoe  v.  W.  A.  Van- 
dcnook  Co.  170  U.  8.  438,  42  L.  ed.  1100, 18 
Sup.  Ct.  Rep.  674.  Suppose^  however,  the 
■customer  does  not  choose  to  exercise  this 
right,  but,  on  the  contrary,  decline*  to  even 
agree  to  purchase  save  upon  the  express  stip- 
uTatioD  that  the  goods  shall  be  brought  into 
the  state  by  the  manufacturer,  and  then,  and 
not  until  then,  really  sold.  In  that  event, 
the  customer  would  be  in  no  wise  concerned 
as  to  the  methods  employed  by  the  manufac- 
turer In  order  to  meet  hii  obligation  to  thus 
-effect  a  change  in  the  situs  of  the  goods  be- 
fore calling  upon  the  former  to  actually  pur- 
' chase  the  same;  and  if  the  manufacturer,  as 
A  matter  of  personal  wmvenienoe  to  himself, 
should  enter  into  an  independent  contract  of 
carriage  with  a  common  carrier,  whereby  it 
acted  as  his  agent  in  bringing  the  goods  to 
the  point  agreed  on  as  that  where  the  sale 
should  take  place,  this  surely  could  not  have 
the  effect  of  introducing  an  interstate  com- 
merce feature  into  the  transaction.  In 
Brown  r.  Houston,  114  U.  S.  623,  29  L.  ed. 
257,  &  Sup.  Ct  Rep.  1001,  it  was  held  that 
"coal  mined  in  Pennsylvania,  and  sent  by 
water  to  New  Orleans,  to  be  sold  in  c^en 
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market  tliere  on  account  of  the  owners  in 
Pennsylvania,  becomes  intermingled,  on  ar- 
rival there,  with  the  general  property  in  the 
state  of  Loaisiana,  and  is  subject  to  taxation 
under  geieral  laws  of  that  stat^  although 
it  may  be,  after  arrival,  eold  frnn  the  vessel 
on  which  the  transportotion  was  made,  and 
without  being  landed,  and  for  the  purpose  of 
being  taken  out  of  tiie  country  on  a  vessel 
bound  to  a  foreign  port."  This  decision  was 
based  upon  the  doctrine  announced  in  Wood- 
ruff v.  Parham,  8  Wall.  123,  19  L.  ed.  382,  to 
the  effect  that  goods  shipped  from  one  state 
into  another  for  the  purpose  of  sale  become 
immediately  subject  to  taxation  by  the  lat- 
ter state,  notwiUistanding  they  belong  to  a 
nonresii^t  importer  engaged  in  int«'Stat« 
commerce.  See  also  in  this  connection,  Coe 
V.  Hrrol,  116  U.  8.  617,  29  L.  ed.  716,  6  Sup. 
Ct.  Rep.  475.  The  theory  upon  which  it  is 
held  that  an  occupation  ^x  aometimes  oper- 
ates as  an  unwarranted  interference  with  in- 
terstate commerce  when  laid  upon  a  non- 
resident merchant  or  manufacturer  is  that 
"a  license  tax  required  for  the  sale  of  gooda 
is,  in  effect,  a  tax  upon  the  goods  them- 
selves." Welton  V.  Missouri,  91  U.  S.  275, 
23  L.  ed.  347.  Or^  as  was  said  in  Howe 
Maoh.  Co.  V.  Cage,  100  U.  S.  678,  25  L.  ed. 
756,  "a  tax  for  a  license  to  sell  goods  is,  in 
effect,  a  tax  on  the  goods  authorized  to  be 
sold."  When  applied  to  a  commercial  drum- 
mer, who  merely  "sells  goods  by  sample," 
the  gof>ds  being  at  the  time  in  the  hands  of 
a  nonresident  principal,  there  is  much  force 
in  the  argument  that,  as  the  state  in  which 
the  drummer  solicits  orders  has  no  juiisdie* 
tion  over  the  goods  themselves,  and  cannot 
impose  any  direct  tax  upon  them  before  they 
are  shipped  within  its  borders,  the  state  baa 
no  power  to  lay  an  indirect  tax  upon  them 
by  resorting  to  the  expedient  of  requiring  the 
drummer  to  pay  a  license  fee  for  the  privi- 
lege of  pursuing  a  calling  which  is  a  legiti- 
mate, and  oftentimes  necessary,  incidoit  to 
commercial  dealings  between  residMits  d  dif- 
ferent states.  But  the  argument  necessarily 
loses  its  force  when,  as  in  the  preeent  case, 
the  goods,  before  delivery  to  the  customer, 
are  shipped  into  the  state  with  a  view  to  con- 
summating the  executory  contract  of  sale. 
We  see  no  reason  why,  as  soon  as  the  ship- 
ment is  complete,  fuid  the  goods  turned  over 
to  an  agent  of  the  shipper,  they  may  not  be 
immediately  subjected  to  a  direct  tax,  irre- 
spective of  the  fact  Uiat  a  reeident  customer 
had  previously  been  found  who  was  willing 
to  accept  and  pay  for  the  goods  when  m  prop- 
er tender  of  them  was  made  to  him.  It 
would  follow,  as  a  matter  of  course,  that,  if 
a  direct  tax  oould  be  laid  on  the  goods  while 
yet  in  the  possession  of  the  shipper  or  his 
agent,  the  state  could,  by  imposing  a  ta.K 
upon  the  privilege  of  consummating  the  sale 
of  the  goods,  reach  them  indirectly.  The  fol- 
lowing extract,  taken  from  the  opinion  de- 
livered by  Mr.  Justice  Field  in  Welton's 
Case,  seems  to  bear  us  out  in  the  conclusion 
just  stated:  "The  general  power  of  the  state 
to  impose  taxes  in  the  way  of  licensee  ypoa 
all  purBuiii  and  oe^|^,^^@^^^I%>- 
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its  ii  admitted,  Imt,  lik«  all  other  powers, 

must  be  exercised  in  fiubordination  to  the  re- 
•quirementa  of  the  Federal  Ck>nBtitution. 
vTbere  the  business  or  occupation  consists  in 
the  sale  of  goods,  the  license  tax  required  for 
its  pursuit  is,  in  effect,  a  tax  upon  the  goods 
themselves.  If  suoh  a  tax  be  within  the 
power  of  the  state  to  levy,  it  matters  not 
-whether  it  be  raised  directly  from  the  |;ooda, 
■or  indirectly  from  them  through  the  license 
to  the  dealer,  but,  if  such  tax  conflict  wit.h 
Any  power  vested  in  Congress  by  the  Consti- 
tution of  the  United  States,  it  will  not  be 
any  the  less  invalid  because  enforced  through 
the  form  of  a  personal  license."  It  is  true 
that  in  Bouman  r.  Chicago  d  N.  W.  R.  Co. 
125  U.  S.  465.  31  L  ed.  700,  1  Inters.  Com. 
Bep.  823,  8  Sup.  Ot  Rep.  689,  1062,  the  re- 
viewing court  took  occasion  to  present  the 
■quare  "whether  the  right  of  transptHtation 
«f  an  article  of  commerce  from  one  state  to 
another  includes  by  necessary  implication 
the  right  of  the  consignee  to  sell  it  in  un- 
Iroken  packages  at  Uie  place  where  the 
transportation  terminates.*^  But  this  doitbt 
was  suggested  with  reference  to  the  right  of 
a  state,  in  the  exercise  of  its  police  powers, 
to  forbid  common  carriers  from  brii^png  "in- 
toxicating liquors  into  the  state  from  any 
«ther  state"  without  first  complying  with 
certain  prescribed  regulations.  We  are  also 
aware  that  it  was  subsequently  held,  in 
Leisy  v,  ffartiin,  135  U.  8.  100,  34  L.  ed.  12S, 
3  Inters.  Com.  Kep.  36,  10  Sup.  Ct.  Bep.  681, 
that  "a  statute  of  a  state  prohibiting  the 
tale  of  any  intoxicating  liquors,  except"  for 
medicinal  and  other  like  purposes,  was,  "as 
applied  to  a  sale  by  the  importer,  and  in  the 
■original  packages  or  k^,  unbroken  and  un- 
-opened,  of  such  liquors  manufactured  in  and 
brought  from  another  state,  unconstitutioBsl 
and  void."  However,  this  decision  was  put 
upon  the  ground  that,  in  undertaking  to  en- 
tirely prohibit  such  sales,  the  state  e.tceeded 
its  police  powers,  and  encroached  upon  the 
'«acclusive  right  vested  in  Congress  to  regu- 
late interstate  c<»nmeree.  That  Congress 
may  itself  impose  restrictions  upon,  or  en- 
tir^  prohibit,  interstate  traflBe  m  injurious 
eomnooiiities,  was  recognized  in  JZoArer's 
Case,  140  U.  8.  S45,  sub  nom.  Wilkerson  v. 
Rahrer,  35  L.  ed.  672,  11  Sup.  Ct.  Rep.  865. 
The  decision  in  Plumley  v.  Masaachuaetta, 
165  U.  8.  401,  39  L.  ed.  223,  6  Inters.  Com. 
Bep.  590,  15  Sup.  Ct  Rep.  154,  is  authority 
for  the  proposition  that  a  state  has  the  pow- 
•er  to  prohibit  the  sale  "of  oleomargarine 
artifically  colored  so  as  to  cause  it  to  look 
like  yellow  butter,"  and  purposely  so  made 
in  imitation  of  pure  butter  irith  a  view  to 
•deceiving  the  public,  notwithstanding  such 
imitation  butter  is  manufactured  in  and 
brought  from  a  sister  state.  But  when,  in 
^ehoUmber*fer  v.  Pennaylvania,  171  U.  S.  1, 
43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757.  the  ques- 
'Uon  arose  whether  oleomargarine  could  "be 
wholly  excluded  from  importation  into  a 
state  from  another  state  where  it  was  manu- 
factured" upon  the  idea  that  it  was  an  in- 
jurious  commodity,  the  court  reiterated  its 
ruling  made  in  LeUy  Bardin,  eitad  above, 
41  L.R.  A. 


and  held  that  an  importer  had  a  right  to  sell 
this  commodity  in  original  padcages,  wheth- 
er the  same  were  "suitable  for  retail  trade 
or  not,"  and  irrespective  of  the  question 
whether  a  consumer  or  a  wholesiUa  deala 
became  the  purchaser. 

In  referring  to  these  several  adjudieationi 
concerning  the  limits  within  which  a  state 
may  properly  exercise  ite  police  powers,  we 
are  not,  as  we  have  already  indicated,  to  be 
understood  as  entertaining  the  opinion  that 
any  one  of  them  has  any  bearing  whatever 
upon  the  case  at  bar.  As  matter  of  fact,  we 
think  directly  to  the  contrary;  and,  as  evi- 
dencing the  oorrectnees  of  our  concluaiou 
that  the  Supreme  Court  of  the  United  States 
has  never  departed  from  the  doctrine  that 
the  taxing  power  of  a  state  is  coextensive 
with  its  jurisdiction  over  proper^  of  a  non- 
resident brought  within  its  borders,  we  con- 
fidently crte  American  Refrigerator  Transit 
Co.  V.  Hall,  174  U.  8.  70,  43  L.  ed.  899,  19 
Sup.  Ct.  Kep.  599,  wherein  it  was  held  that 
a  state  could  lawfully  impose  a  revenue  tax 
upon  transient  railway  cars,  notwithstend- 
ing  "the  fact  that  such  cars  were  employed 
as  vehicles  ot  transportation  in  the  inter- 
change of  interstate  commerce,"  and  paid 
only  casual  visite  to  the  stete  in  the  course 
of  extended  peregrinations  covering  this  en- 
tire country.  Our  real  purpose  in  calling  at- 
tention to  what  that  court  has  said  in  re- 
gard to  the  right  of  an  importer  to  sell  his 
goods  in  the  original  packages  in  which  they 
were  shipped  is  (1)  to  point  out  that  he  is 
not  exempt  from  taxation  upon  such  goods, 
and  (2)  to  present  the  argument  that,  even 
were  this  otnerwise,  Fettigrew  could  rightly 
claim  no  Immuni^  from  taxation,  for  the 
reason  that  be  did  not  attempt  to  dispose  of 
goods  in  the  original  packages  in  which  Uiey 
were  shipped  to  him,  but  in  every  instance 
broke  such  packages,  and  peddled  the  con- 
tents thereof  among  his  customers.  We  use 
the  term  "peddled"  advisedly.  From  a  pure- 
ly legal  standpoint,  at  least,  he  was  a  ped- 
dler; for,  in  view  of  the  definition  whidi 
our  Code  gives  to  one  of  his  vocation,  it  can 
matter  little  whether  an  itinerant  trader 
carries  along  with  him  a  "pack,  and  makes 
immediate  delivery  of  bis  wares  to  custom- 
era,"  or  merely  "sells  by  sample,"  and  waite 
a  day,  a  week,  or  longer,  before  freighting 
himself  with  goods,  and  underteking  to  fill 
the  orders  he  had  previously  procured  by 
tiis  house  to  house  canvass.  In  this  connec- 
tion, see  Wrovght  Iron  Range  Co.  v.  John- 
son, 84  Ga.  758,  8  L.  R.  A.  273,  3  Inters.  Cora. 
Kep.  146,  11  S.  £.  233.  In  none  of  the  de- 
cisions of  this  court  whu'ein  the  subject 
herein  dealt  with  has  been  under  diseussioa 
do  we  find  anyUiing  which  militates  a^inst 
the  views  we  have  shove  expressed.  We  will 
therefore  present  but  a  brief  review  of  ^em. 
In  the  case  just  cited  a  foreign  corporation 
and  its  traveling  agent,  I>ee,  joined  in  an 
equitable  petition  to  enjoin  the  enforcement 
against  them  of  certein  executions  levied 
upon  their  property.  The  controlling  ques- 
tion presented  was  whether  or  not>I^e  was 
liable  for  the  payment  [5t|i,||gJ4e^^0^1e 
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posed  upon  peddlers.  He  did  no  more  than 
exhibit  a  eample  and  take  orders  for  goods, 
and  accordingly,  in  deference  to  previous 
ruliugB  announced  by  the  Federal  judiciary 
which  w«r«  authori^tive,  this  court  held 
that  Lee's  eaJling  was  exempt  from  a  license 
t&x.  It  is  perhaps  inferable  from  the  facts 
appearing  in  that  case  that,  after  he  for- 
warded to  the  company  at  St.  Louis  such  or- 
ders as  he  procured,  it  there  filled  the  same, 
and  then  shipped  the  goods  to  other  agents 
in  Georgia  for  delivery  to  the  purchasers,  the 
goods  Bometimea  being  stored  in  warehouses 
located  la  Uiis  state  until  such  delivery  oonld 
be  made.  But  no  question  was  raised  as  to 
the  right  of  these  sgenta  to  t^us  make  de- 
livery, nor  could  Lee's  right  to  pursue  his 
inofTensive  "interstate  commerce"  calling 
without  paying  a  license  fee  be  in  any  wise 
affected  by  what  they  did  or  failed  to  do. 
For  aught  that  was  disclosed,  they  complied 
with  the  law  as  to  taking  out  licenses.  If 
not,  the  executions  should  have  been  directed 
against  them,  not  acainst  Lee  or  the  com- 
pany itself,  it  not  being  a  "peddler/  witiiin 
the  meaning  of  the  statute  under  considera- 
tion. Had  Lee  been  criminally  prosecuted 
on  the  charge  of  confederating  with  other 
agents  of  the  com|>any  with  a  view  to  evad- 
ing the  laws  of  this  state  and  enabling  Uiem 
to  carry  on  the  business  in  which  th^  were 
engaged  without  paying  a  license  tax,  it 
may  be  taken  for  granted  that  this  court 
would  not  have  confiied  itself  to  the  inquiry 
whether  or  not  his  vocation  was  one  upon 
which  a  license  tax  could  lawfully  be  im- 

rsed.  See  Dunoon  t.  Btate,  105  Ga.  467,  30 
E.  756.  What  has  just  been  said  also  ap- 
plies to  UcCM^and't  Case,  96  Ga.  749,  22  S. 
£.  320.  It  there  appeared  that  it  was  some- 
times the  piactioe  of  the  company  which  he 
represented,  when  it  had  several  purchasers 
at  tme  point,  to  send  the  goods  to  one  cus- 
tomer, and  notify  "the  others  to  call  on  tiiat 
one  for  them,  allowing  him  fifteen  cents  per 
package  for  delivery."  McCelland  was  a 
traveling  salesman,  and  did  not  himself  at- 
tempt to  deliver  the  goods  for  which  he  solic- 
ited orders.  He  was  prosecuted  on  the 
charge  of  failing  to  take  out  a  license,  and 
therefore  the  only  question  presented  was 
whether  or  not  he  should  have  done  so.  In 
the  ease  of  Singer  Mfg.  Co.  v.  Wright,  97  Ga, 
114,  33  L.  R.  A.  497,  2o  8.  £.  249,  it  was  held 
tjiat  "a  specific  tax  levied  under  a  statute 
of  this  state  upon  persons  oigajged  in  the 
oonduct  of  a  particular  business  is  not  viola- 
tive of  paragraph  3,  }  8,  art  1,  of  the  Con- 
stitution of  the  United  States,  as  being  an 
interference  on  the  part  of  the  state  with 
commerce  between  the  several  states,  where 
the  property  employed  in  such  business  has 
been  brought  into  this  state,  and  has  itself 
become  subject  to  taxation  therein."  In  sup- 
port of  this  ruling  the  writer  ventured  to 
suggest  (pp.  122,  123,  97  Ga.  p.  601,  36  L. 
B.A.,andp.2!)2,2.5S.E.,)  thatas  the  prop- 
erty itself  was  within  the  state's  jurisdic- 
tion, and  subject  to  a  direct  tax,  "upon  prin- 
ciple the  business  of  selHog  it  bi  [was]  alike 
taxable  In  that  lurisdietton."  It  appeared 
61  U  R.  A. 


in  the  case  of  Walton  r.  Augu*ta,  104  Oa. 
757.  30  S.  £.  064,  that  the  plaintiffs  were- 
"persons  engaged  on  their  own  account  io 
a  'commercial  street  brokerage  business,'  In 
the  course  of  which  they  take  [took]  orders 
for  goods  to  be  filled  by  nonresident  dealers,'' 
who  were  regular  "correspondents,"  and  witli 
whom  the  plaintiffs  had  large  commercial 
dealings;  and,  upon  the  authority  of  Ficklen 
V.  Shelby  County  Taxing  Dist.  145  U.  S.  1, 
30  L.  ed.  601,  4  Inters.  Com.  Kep.  79,  12  Sup. 
Ct.  Rep.  810,  we  held  that  they  were  not  ex- 
empt from  a  municipal  tax  imposed  upon  the 
class  of  tv<^EerB  to  which  they  bdonged.  In 
Price  Co.  v.  Atlanta,  106  6a.  358,  31  8.  K. 
610,  there  was  "evidence  fairly  warranting  a 
finding  that  goods  manufactured  in  anol£er 
state  were  shipped  in  large  qnantities  to  a 
warehouse  located  in  this  state,  and  at  that 
point  divided  and  distributed  among  a  num- 
ber of  customers,  who,  after  such  shipment, 
had  purchased  different  articles  of  these 
goods  fr<Kn  a  person  going  from  house  to 
house  in  a  given  city  in  this  state,  exhibiting 
samples  and  taking  wders,  which  were  then 
filled  from  such  wardiouse  or  distributing 
point."  It  was  accordingly  held  that  "the 
sales  so  made  did  not  in  any  sense  constitute 
interstate  commerce,  and  the  person  so  sell- 
ing became  liable  to  a  license  tax  as  a  can- 
vasser." Precisely  the  same  doctriue  was 
also  applied  in  Duncan's  Case,  105  Oa.  457, 
30  S.  E,  756,  and  it  was  further  ruled  that: 
"When  one  person  travels  through  the  coun- 
try as  an  itinerant,  exhibiting  samples  of 
goods  and  taking  orders  for  goods  of  like 
character,  and  another  follows  in  his  wake, 
delivering  the  goods  thus  sold,  both  shoultl 
be  regarded  as  peddlers  when  it  appears  that 
the  business  was  thus  conducted  in  pursu- 
ance of  a  scheme  to  evade  the  law  of  thiS' 
state  requiring  peddlers  to  rwister  and  pay 
taxes."  The  question  herein  dealt  with  was 
incidentally  involved  In  Chrystal  v.  Macony 
108  Oa.  27,  33  S.  S.  810,  but,  as  it  was  not 
neceua^  in  that  ease  to  pass  upon  this  pre- 
cise point,  no  ruling  thereon  waa  made. 
There  it  appeared  that  the  Chicago  Portrait 
Company  was  ctmducting  in  this  state, 
through  agents,  its  business  of  taking  or- 
ders for  portraits  and  selling  picture  frames. 
Some  of  these  agents  solicited  orders,  which 
were  forwarded  to  the  company  to  be  filled; 
while  others,  after  shipment  to  them  here 
of  the  portraits  ordered,  delivered  the  same 
to  custmncTS  and  made  collections.  To  each 
oustiHner  was  given  the  privilege  of  "select- 
ing and  imrehasing  fnun"  the  cotDpau^ 
agents  in  this  state  *'a  suitaUe  frame  for 
every  portrait  from  a  stock  of  frames  ship- 
ped to  Georgia  for  this  purpose,"  but  no  cus- 
tomer obligated  himself  to  purchase  a 
frame,  or  was  called  upon  to  do  so,  ontil 
delivery  of  the  portrait  ordered  by  him  was 
made.  We  therefore  held  that,  in  so  far  as 
the  "sale  of  the  frames"  was  concerned,  this 
was  "a  Georgia  business,  pure  and  simple," 
with  "no  interstate  feature."  On  the  argu- 
ment here  counsel  for  the  plaintiffs  in  error 
relied  mainly  on  tiie  decision  of  tiie  supreme 
oonrt  of  I*.uisia^g|n^J^@^j^g^^lI« 
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Pettigrew,  44  .L*.  Ann.  356,  10  So.  853, 
"the  facts  of  which  were  somewhat  Bimtlar  to 
those  of  the  case  at  bar,  wherein  that  court 
held  that  where  eoods  belonging  to  a  nonrcgi- 
•dent  are  not  within  tiie  state  at  tiie  time  his 
agent  solicits  orders  therefor,  and  are  subse- 
•quently  shipped  direct  to  such  agent  merely 
for  the  purpose  of  filling  the  orders  procured 
1^  him,  'it  IS  immaterial  whether  the  sale  is 
perfected  by  delivery"  in  that  state.  We 
•cannot,  howerer,  regard  this  decision  as  even 
pNBuasive  authority,  for  it  was  based  whol- 
ly on  what  we  oonceive  to  be  an  entire  mis- 
'COQception  of  the  rulings  of  the  Supreme 
<3ourt  of  the  United  States  in  Howe  Maoh, 
<7o.  T.  Oage,  100  U.  S.  678,  25  L.  ed.  765,  and 
JCob&iM  V.  Shelby  County  Taxing  Di*t.  120 
XJ.  8.  489,  30  L.  ed.  694,  1  Inters.  Com.  Rep. 
45,  7  Sup.  Ct.  692,  and  no  argument 

whatever  was  advanced  to  show  that  it  is 
-aound  up<Hi  principle.  We  do  not  think  it 
is.  On  the  contrary,  it  appears  very  plain 
to  us  that,  when  a  traveling  salesman  so  far 
-departs  from  the  vocation  ordinarily  pur* 
sued  by  a  commercial  traveler  as  to  actually 
vend  the  goods  for  which  he  solicits  <H-ders, 
he  ceases  to  be  a  mere  "drumnm"  in  the 
sense  in  which  tiiat  term  is  used  by  Mr.  Jus- 
tice Bradley  in  Rohbirui'  Case.  We  so  hold 
upon  principle,  for  not  until  further  light  on 
the  subject  is  shed  by  the  Federal  Supreme 
Court  can  we  hope  to  better  reflect  its  views 


than  by  assuming,  as  we  do,  that  its  de- 
cisions were  intended  to  be  eonstrued  with 
reference  to  the  controlling  facts  nptm  which 
the  same  were  baaed. 

2.  The  ruling  announced  in  the  preceding 
division  of  this  opinion  disposes  of  the  case 
in  so  far  as  Pettigrew,  "the  unccmunercia] 
traveler"  of  the  Racine  Iron  Company,  is  con- 
cerned. Of  course,  property  belonging  to 
that  company  is  not  subject  to  levy  and  sale 
under  an  execution  issued  against  its  agent, 
it  not  being  itself  liable  for  the  payment  of 
his  license  tax.  Wrought  Iron  Range  Co.  v. 
Johnson,  S4  Ga.  754,  8  L.  B.  A.  273,  3  Inters. 
Com.  Rep.  146,  11  S.  £.  233;  Bohannon  v. 
Wrought  Iron  Range  Co.  Ill  Qo.  StiO,  36  8. 
E.  907.  But  it  by  no  means  follows  that 
there  was  any  occasion  for  granting  the  ex- 
traordinary equitable  relief  which  the  com* 
pany  sought  to  obtain.  It  cannot  justly  com- 
plain  of  uie  proceedings  taken  or  threatened 
to  be  instituted  against  Pettigrew  because  of 
his  failure  to  comply  with  the  lawe  of  this 
stale.  Assuming  that  the  property  levied 
on  really  belongs,  not  to  him,  out  to  his  prin> 
cipal,  it  should  have  interposed  a  claim. 
Having,  under  {  899  of  the  Political  Code,  a 
clear  statutory  right  to  do  so,  it  had  no  need 
whatever  for  an  injunction. 

Judgment  afprmei. 

All  the  Justioea  oonenr. 


IOWA  SUPHEHE  COURT. 


William  O.  SCHMIDT,  Admr.,  etc,  of  Glaus 
Behrens,  Deceased, 
x>. 

KORTHERN  LIFE  ASSOCIATION,  Appt. 
(  Iowa  ) 

\,  Cklldrem  of  »  1i«B«flclarT  who  mor- 
tfcra  the  lasared  cannot,  because  she  thus 
forfeits  ber  rights  to  the  tnsnrance,  claim  It 
as  her  heira  under  a  certificate  payable  to 
her,  ber  heirs,  or  legal  representativea 

■%.  Tbe  murder  of  the  insured  by  the 
beseflciarr  rorlelts  the  rights  oot  only  of 
the  beneficiary,  bat  ot  her  assignee. 

a.  Lla,bllitr  en  k  bemeflt  eertlflcate  la 
Bot  defeated  because  the  beneficiary's 
rights  are  rorfelted  by  causlog  the  death 
of  the  Insured,  but  the  certificate  may  be 
enforced  by  the  letter's  administrator  for  the 
benefit  of  his  estate  on  the  ground  of  a 
resulting  trust  created  la  favor  of  the  estate 
by  the  forfeiture  of  the  rights  o(  the  bene- 
flelary  named. 

(October  «,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Scott  County  or- 
dered ior  plaintiff  im  the  pleadings  in  an  ae- 

'  NoTa.-^s  to  effect  oS.  ki lling  of  InBured~by 
iBssne  beneficiary,  see  Holdkm  v.  Andent  Order. 

n.  W.  (111.)  31  L.  B.  A.  67. 

F\)r   ktlliiiR  of  Insured  by  assignee  of  policy. 
Me  New  York  L.  Ihs.  Co.  v.  Davis  (Va.)  44  L. 
B.  A.  30C. 
S\  L.  R.  A. 


tion  brought  to  enforce  'the  amount  alleged 
to  be  due  on  a  mutual  benefit  certificate.  A.f- 
firmed. 

The  facts  are  stated  in  the  opinion. 

iScsart.  Garmer  ft  Holt,  for  appellant: 

The  plaintiff  in  this  case  sues  upon  and 
under  a  special  contract  made  with  the  com- 
pany, paj'able  to  a  designated  beneficiary. 
In  such  case  the  insurance  association  can- 
not be  liable  to  any  person  except  the  one 
designated  in  the  contract. 

Niblack,  Ben.  Soc.  ed.  1804,  p.  673,  S  347. 

The  fact  that  the  beneficiary  has  volun- 
tarily become  incapacitated  by  her  own  act 
docs  not  relieve  or  aid  the  plaintiff. 

Schoep  V.  Bankers  AlliaMe  Ins.  Co.  104 
Iowa,  354,  73  N.  W.  825. 

The  wrongful  doer  cannot  recover  any 
benefit  or  insurance  for  his  wronp^ul  act. 

New  York  Miit.  L,  Ins.  Co.  v,  Armstrong, 
117  U.  S.  5i)l,  sub  nom.  Mutual  L.  Ins.  Co. 
V.  Armstrong,  29  L.  ed.  997,  6  Sup.  Ct.  Rep. 
877. 

The  suit  or  action  must  be  brought  by  the 

real  party  in  interest. 

Code,  §  3459;  Montague  v.  Rcineger,  11 
lowii,  503;  Dciinison  v.  Soper,  33  Iowa,  183; 
Northureatern  College  v.  Schicagler,  37  Io\va, 
579;  Kitter  r.  Mutual  h.  Ina.  Co.  169  U.  S. 
139,  42  L.  ed.  693,  18  Sup.  Ct.  Ecp.  300. 

The  proceeds  of  a  policy  of  life  insurance 
which  is  payable  to  another  than  the  insured 
do  not  constitute  assets  of  his  estate,  ai^ 
cannot  be  disposed  of  ^^^i^  ^feogk 
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McOlun  r.  Johtuon,  SO  Iowa,  620,  10  N. 
W.  217. 

If  ChristiiUL  Bdirens  liad  no  right  to  the 
fund,  then  her  assignee  Mr.  Vwmer,  »n 
have  none. 

Itigga  t.  Palmer,  IIB  N.  Y.  506,  6  L.  B.  A. 
340,  22  N.  E.  188. 

The  charter  and  by-laws,  respecting  the 
deaijErnation  of  the  person  to  whom  the  oene- 
flciary  fund  shall  be  made  payable,  were  a 
part  of  the  contract  with  the  defendant, 
which  the  inteatate  entered  into  when  he  be- 
came  a  member;  and,  as  their  provisions 
have  not  been  complied  with,  the  d^endant 
is  not  liable. 

Order  of  Mutual  Companion*  v.  Qneal,  76 
Cal.  494,  18  Pac.  652. 

The  moment  the  breath  has  left  the  body 
of  the  ininred  tiie  interest  is  fixed  irrevoca- 
bly as  to  ben^dary. 

Niblack,  Ben.  Soc.  p.  840;  May,  Ins.  3d 
«d.  par.  390. 

The  killing  of  the  insured  by  the  benefi- 
ciary prevents  a  recovery  by  such  benefi- 
ciary, as  it  is  contrary  to  public  policy. 

2  Joyce,  Ins.  pars.  833,  836;  Schreiner  v. 
High  Court  of  lUinoia  C.  0.  of  F.  36  HI. 
App.  576;  Prince  of  Wales,  ete.  A»»o.  v.  Pal- 
mer, 25  Beav.  606}  BolUnd  v.  Dieney,  3 
Suss.  Ch.  361. 

Jlf«Mr«.  DaTlsMi  ft  lAHe  also  for  appel- 
lant. 

Measra.  "Ely  ft  Bush  and  Heavy  VoU- 
mer,  for  appellee  and  interveners: 

The  contract  in  suit  was  made  by  Claus 
Behrens  for  the  benefit  of  others,  and  under 
our  Code  ond  the  decisions  of  this  court,  he 
or  his  administrator  may  sue  thereon  with- 
out joining  the  person  for  whose  benefit  the 
contract  is  made. 

Umifh  V.  Continental  Ins.  Co.  108  Iowa, 
382,  79  N.  W.  127:  Stevena  v.  Citizens'  Ins. 
Co.  69  Iowa,  e.'iS.  29  N.  W.  769:  jVnc  York 
t.  Tna.  Co.  V.  Bonner,  11  Neb.  172.  7  N.  W. 
74fi ;  Burns  v.  Grand  Lodge,  A.  O.  U.  W.  153 
Mrm.  173,  26  N.  E.  443. 

Having  entered  into  the  contract  with  the 
Insured,  the  defendant  cannot  now  say  that 
he  IB  not  entitled  to  sue  upon  and  enforce  it. 

The  beneficiary  named  in  the  certificate 
was  forbidden  by  public  policy  to  receive  the 
benefit  fund  by  reason  of  having  unlawfully 
caused  the  death  of  insured,  from  the  time 
of  the  act  which  afterwards  caused  such 
death,  and,  for  that  reason,  no  interest  ever 
vested  in  her,  and,  the  objects  of  defendant 
association,  as  governed  by  the  laws  of  this 
state,  being  to  furnish  the  benefits  contract- 
ed for  to  family  or  personal  representa- 
tive of  its  deceased  members,  such  insurance 
would  become  due  and  payable  to  the  admin- 
istrator of  the  deceased's  estate  for  the  bene- 
fit of  the  persons  to  whose  benefit  it  would 
Inure  under  the  laws. 

Supreme  Council  A.  h.  of  H.  v.  Perry,  140 
Mass.  680,  6  N.  K.  636;  Palmer  r.  Welch, 
132  111.  141,  23  N.  E.  412;  RyoM  v.  Roth- 
iceiler,  60  Ohio  St  695,  35  N.  E.  681; 
Kludge  v.  JITmr  England  Uut.  Aid  8oc.  146 
Mass.  286,  16  N.  E.  628;  New  York  L.  Ins. 
Co.  V.  Davis,  96  Vs.  737*  44  L.  R  A.  305,  32 
B.  E.  475. 
il  L.  R.  A. 


In  case  of  an  illegal  designation  of  benefi- 
ciary, or  the  failure  of  beneficiary  by  tlw 
death  or  inability  of  the  beneficiary  named 
to  take  the  insurance,  the  insurance  reverts- 
to  the  estate  of  the  iorared,  providing  the 
estate  can  legally  be  a  beneficiary,  or  caiv 
distribute  the  insurance  funds  among  those- 
who  are  authorized  to  become  beneficiaries. 

Fuller  V.  lAnzee,  135  Mass.  468;  Bancroft- 
V.  Russell,  157  Mass.  47,  31  N.  E.  7}0;  Bas- 
kius  V.  Kendall,  138  Mass.  224,  33  N. 
495 ;  Bacon,  Ben.  Soc.  2d  ed.  f  243ay  N«u>- 
man  v.  Covenant  Uut.  Ins.  Asso.  76  lowa^ 
61.  1  L.  R.  A.  669,  40  N.  W.  87;  Oleaver  v. 
Mutual  Reserve  Fund  lAf«  Aato.  [1892]  Ir 
Q.  B.  147. 

In  construing  policies  or  certificate  of  in- 
surance the  controlling  element  is  the  in- 
tenUon  of  tiic  parties  as  shown  by  the  mtirv 
contract. 

Re  Conrad,  89  Iowa,  399,  66  N.  W.  535; 
Goodwin  V.  Provident  8av.  Life  Asaitr.  Asw. 
97  Iowa.  233.  32  L.  R.  A.  473,  £3  N.  W.  157 ; 
Afeyer  v.  Fidelity  d  C.  Co.  96  Iowa,  385,  65> 
N.  W.  328  i  Collins  v.  Merchants'  d  B.  Mut. 
Ins.  Co.  95  Iowa,  543.  64  N.  W.  602. 

Where  no  designation  of  a  beneficiary  i» 
made  by  Insured,  or  where  the  benefieiaiy 
named  in  the  benefit  certificate  fails  by  rea- 
son of  prior  death,  or  any  other  cause,  aniV 
there  is  no  provision  in  the  contract  revert- 
inff  the  fund  to  the  association  in  such  case^ 
the  insurance  beoomcs  payable  in  accordance- 
with  the  objertii  of  the  association  as  gov- 
erned by  the  statutes  authorizing  the  organi- 
zation,  by  articles  of  incorporaUon,  or  by  by- 
Ia\vs,  to  the  classes  designated  in  the  object» 
of  the  association. 

Tievman  t.  Covenant  Mut.  Ins.  Asso.  7ft 
Iowa,  60,  1  L.  R.  A.  609,  40  N.  W.  87;  Bish- 
op V.  Grand  Lodge  B.  O.  of  Mut.  Aid,  112  N. 
Y.  627,  20  N.  E.  662;  Ryan  y.  Rothweiter, 
fiO  Ohio  St.  595,  35  N.  E.  681 ;  Rindge  T, 
Kcw  England  Mut.  Aid  Soo.  146  Mass.  286, 
15  H.  E.  628;  Fuller  v.  lAnzee,  135  Mass. 
468;  Haakina  v.  Kendall,  158  Mass.  224,  33 
N.  E.  495 ;  Bacon,  Ben.  Soc.  2d  ed.  par.  243a. 

Civil  courts  may  not  add  to  the  penalties- 
or  forfdtures  established  by  law  by  depriv- 
ing a  person  of  property  on  account  solely 
of  crimes  committed  by  him. 

8hellenherger  t.  Ransom,  41  Neb.  631,  25- 
L.  R.  A.  664,  69  N.  W.  936 ;  Owens  T.  OtfwiM^ 
100  N.  C.  240,  6  S.  E.  794;  Deem  v.  MilU' 
kin,  6  Ohio  C.  C.  357;  Carpenter's  Estate,. 
170  Pa.  203,  29  L.  R.  A.  145,  32  Atl.  637; 
36  Am.  Law  Reg.  &  Rev.  N.  S,  225;  Eller- 
son  V.  Wcatcott,  148  N.  Y.  149,  42  N.  E. 
640. 

For  the  court  to  deny  a  recovery  upon 
such  a  policy  is  to  permit  to  the  insurance 
company  an  unearned  profit,  and  to  deprive 
the  insured,  whose  labor  and  earnings  hava 
gone  into  Uie  policy,  of  any  benefit. 

Public  policy  is  a  two-edged  swdVd,  whieh^ 
while  it  prevents  reaping  benefit  from 
crime,  at  the  same  time  should  prevent  tlto 
retention  of  payments  without  the  giving  of 
the  promised  consideration. 

yew  York  Mut.  L.  Ins.  Co.  v.  Armstrong, 
117  U.  S.  591,  sub  nom.  Mi^ual  h.  Ins,  Co. 
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T.  Amuirong,  29  I*,  ed.  997,  6  Sup.  Ct  Bep. 

If  the  court  should  hold  that  at  the  time 
of  his  death  Urs.  Behrois  was  incapable,  by 
reason  of  her  alleged  crime,  of  becoming  the 
beneficiary,  there  would  be  a  failure  of  bene- 
ficiary, and  under  the  by-laws  and  constitu- 
tion, as  alleged,  the  insurance  would  be  pay- 
able to  the  heirs  of  Claiu  Behreoa,  namely 
Hulda  Bendt  and  Paula  Behrens,  and  tiiis 
Intervener,  being  the  as^inee  oi  Hulda 
Bendt,  would  be  entitled  to  reoorer  from  the 
defendant. 

Deemar,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  mutual  benefit  society 
organized  under  the  laws  of  this  state.  On 
the  10th  day  of  July,  1897,  it  issued  a  cer- 
tiSeate  of  insurance  on  the  life  of  Clans 
Behrens,  payable  to  Christina  Maria  Beh- 
renft,  her  heirs  or  legal  representatives,  un- 
der which  the  beneficiary  was  entitled  to 
share  in  the  funds  of  the  association  to  the 
amount  of  i^,000.  After  the  issuance  of  the 
eertiflcate  the  benefldary  caused  tiie  death 
of  the  insured  (her  husband),  1^  administer- 
ing to  him  a  lethal  dose  of  poison.  See 
State  \.  Behrena,  109  Iowa,  58,  79  N.  W. 
387.  Notice  and  seasonable  proofs  of  the 
death  of  the  insured  were  made  to  the  asso- 
ciation: but,  as  it  failed  to  pay  the  amount 
promised  in  its  certificate,  plaintiff,  as  the 
administrator  of  the  estate  of  Claus  Beh- 
rens, deceased,  commenced  this  action, 
daiming  that,  as  the  beneflciary  took  'Uie 
life  of  the  assured,  she  could  not  recover, 
and  that  she  held  the  legal  title  to  the  pro- 
ceeds of  the  certificate  in  trust  for  the  bene- 
fit of  the  estate  of  deceased.  Henry  Voll- 
mer,  who  received  an  assignment  of  the  cer- 
tificate from  the  beneficiary  after  the  death 
of  the  insured,  intervened  in  the  action,  and 
asked  that  the  amount  due  on  ^e  certificate 
be  paid  to  him.  Defendant  answered  this 
petition,  pleading  the  facta  above  recited  as 
a  defense  to  his  (intervener's)  claim,  and 
made  a  motion  for  judgment  on  the  plead- 
ings. This  motion  was  sustained,  and  Voll- 
mer  also  appeals.  Christina  Behrens,  the 
beneficiary,  has  two  children, — Hulda  Bendt 
and  Paula  Behrens.  The  former  also  filed 
a  petition  of  intervention,  in  which  she 
made  claim  to  one  fourth  of  the  proceeds  of 
the  eertiflcate  (one  half  of  her  interest  hav- 
ing been  assigned  to  Henry  Vollmer),  as  an 
heir  of  the  beneficiary  named  in  the  certifi- 
cate. To  this  the  defendant  demurred,  and 
its  demurrer  was  sustained.  From'  that  rul- 
ing Hulda  Bendt  appeals.  In  his  reply  to 
thr  answer  to  his  petition  of  intervention, 
Voilmer  set  forth  the  assignment  made  to 
him  by  Hulda  Bendt,  and  asked  judgment 
thereon  for  one  fourth  of  the  amount  of  the 
proceeds  of  the  certificate.  The  motion  filed 
Ij  defendant  for  Judgment  on  the  pleadings, 
tendering  the  issues  Iwtveen  VoUmer  and 
the  defendant,  was  grounded,  among  other 
things,  on  the  proposition  that  his  daim  to 
one  fourth  of  the  proceeds  in  virtue  of  the 
assignment  from  Hulda  Bendt  wu  not  prop- 
erly pleadable  in  a  reply. 
CI  L.  H.  A. 


Aside  from  the  issues  tendered  1^  the  pe- 
titions of  intervention,  the  question  present- 
ed may  be  stated  in  this  wise:  Where  a  cer- 
tificate in  a  mutual  benefit  society  is  made' 
payable  to  a  third  party,  aa  beneficiary,  who- 
afterwards  feloniously  causes  the  death  of 
the  insured,  can  the  administrator  of  the  in- 
sured recover  the  benefits  provided  in  the- 
certificate?  Before  going  to  that  question, 
it  is  well  to  consider  the  intervener's  ap- 
peals. The  certificate  provides  that  on  sat- 
isfactory proof  of  death,  and  it  appearing; 
thst  the  iiienil^er  was  in  good  standing  and 
had  complied  with  the  conditions  of  the  poli- 
cy, the  association  agreed  that  Christintt 
Behrens,  her  lieirs  or  legal  representatives, 
should  he  entitled  to  share  in  the  beneflciaiy 
fund  to  the  extent  of  $2,000.  The  certificate- 
was  made  nonassignable,  except  by  consent 
of  defendant's  board  of  directors.  It  is- 
clear  that  until  the  death  of  the  beneficiary, 
her  heirs  have  no  claims,  as  such,  against 
tiie  defendant.  The  amount  is  payable  to- 
Christina  Behrens,  her  heirs  or  legal  repre- 
sentatives. So  long  as  she  is  alive  she  has 
no  heirs,  and  her  children  have  no  claim  to- 
the  insurance  simply  because  she  caused  the- 
death  of  the  insured,  and  thus  forfeited  her 
right  to  take  under  the  certificate.  Civil' 
death,  growing  out  of  a  sentence  of  impris- 
onment for  life,  is  not  generally  recognized' 
in  this  country.  Avery  v.  Everett,  110  N. 
Y.  317,  1  L.  R.  A.  264.  18  N.  E.  148;  Balti- 
mora  v.  Chester.  53  Vt.  315,  38  Am.  Rep- 
677:  Fivxer  v.  Fuleher,  17  Ohio.  200:  Plat- 
ner  V.  SherKood,  6  Johns.  Ch.  118;  Cannon- 
v.  Windsor,  1  Houst.  (Del.)  143;  Dade  Coat 
Co.  V.  Raalett,  83  Ga.  549, 10  S.  E.  435 ;  Ken- 
yon  V.  Baundei-8,  18  R.  I.  590,  26  L.  R.  A. 
232,  30  Atl.  470;  WHUngham  v.  King,  23 
Fla.  478,  2  So.  851 ;  Dwvis  v.  Laning,  85  Tex. 
39,  18  L.  R.  A.  82,  19  S.  W.  846.  The  chil- 
dren of  the  beneficiary  had  no  right  of  action- 

Sainst  the  defendant,  and,  having  no  righV 
ere  was  nothing  for  them  to  assign  to  an- 
other. If  the  benefidary  named  in  the  cer- 
tificate could  not  recover,  because  of  her  act 
in  taking  tiie  life  of  the  insured,  her  as- 
signee, who  simply  stands  in  her  shoes,  can- 
not. That  Christina  Behrens,  who  took  the- 
life  of  the  insured,  cannot  recover  on  the 
policy,  is  conceded.  It  would  be  a  reproach 
to  our  system  of  jurisprudence  if  one  could 
recover  insurance  money  payable  on  the- 
death  of  the  insured,  whose  life  he  had  fd- 
oniously  taken.  Certainly  erne  who  sets  fire 
to  his  own  building  cannot  recover  the  In- 
surance thereon,  and  we  know  of  no  reason 
why  the  maxim  ynllus  commodum  capwe 
potest  de  injuria  sua  propria  should  not  ap- 
ply. Indeed,  the  unbroken  voice  of  authori- 
ty is  to  the  effect  that  a  beneficiary  in  an 
insurance  policy  who  murders  the  insured 
forfdts  his  rights  thereunder.  New  Torh 
Mut.  L.  Int.  Co.  V.  Arm9tr<mg,  117  U.  6. 
591,  «tt&  nom.  Mutual  L.  ins.  Co,  v.  Arm- 
atrong,  29  L.  ed.  997,  6  Sup.  Ct.  Rep.  877 : 
Prinoe  of  Wales  etc.  Asso.  Go.  v.  Palmer,  2i»- 
Beav,  605 ;  Sohreiner  v.  High  Court  of  Illi- 
nois C.  O.  of  P.  85  111.  App.  676.  See  also, 
as  somewhat  in  point,  Moore  v.  Woolaey,  4 
El.  ft  Bl.  24S;  Ifomes  t.  DwelUna, Mouse  fne. 
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Co.  95  Iowa,  042,  64  N.  W.  628;  AmusabU 
Sac.  T.  Bolland,  4  Bligh,  N.  R.  194;  Western 
Ilurae  6  Cattle  Ins.  Co.  v.  O'Neill,  21  Neb. 
548,  32  N.  W.  581;  Hitter  v.  Mutual  L.  Ins. 
Co.  IGP  XT.  S.  139,  42  L.  ed.  093,  18  Sup,  Ct. 
Kep.  302;  Uatch  v.  Mutual  L.  Ina.  Co.  120 
:M.-i«s.  550,  21  Am.  Eep.  641.  The  only  ex- 
ception to  this  wholesome  rule  seems  to  be 
found  in  cases  relating  to  the  descent  of 
property,  where  the  statutes  make  no  excep- 
■tioiia.  as  in  Shellenberger  v.  Ransom,  41  Neb. 
«31.  25  L.  K.  A.  564,  59  N.  W.  935;  Carpen- 
ter's Estate,  170  Pa.  203,  29  L.  R.  A.  145,  32 
At'.  637 ;  Otcens  v.  O^cens,  100  N.  C.  240,  6 
"S.  E.  7'J4.  But  see,  in  this  same  connection, 
RiflSS  V.  Palmer,  116  N.  Y.  506,  5  L.  R.  A. 
340,  22  N.  E.  188.  We  are  of  opinion  that 
the  maxim  cited  applies  to  the  case  at  bar, 
that  contracts  must  oe  mtUle  and  interpreted 
In  the  light  of  public  policy,  and  that  it  is 
contrary  to  the  good  order  of  society,  and  an 
■encouragement  to  crime,  to  allow  a  bene- 
ficiary who  murders  the  aBsured  to  receive 
the  benefits  of  the  insurance.  Any  other 
rule  would  furnish  the  strongest  temptation 
~t(>  crime,  and  give  to  the  party  interested 
the  most  potent  incentive  to  bring  about  the 
•death  of  the  insured,  tiiat  he  might  profit 
thereby.  The  public  has  an  interest  in  such 
Titatters  over  and  beyond  the  individuals  or 
fiocietice  involved,  and  courts  are  not  bound 
to  enforce  or  hold  valid  any  contract  which 
offtndB  public  morals,  violates  the  law,  or 
contravenes  public  policy.  Had  the  certifi- 
cate contained  a  provision  to  the  effect  that 
iKneRts  would  be  imid  in  the  event  the  bene- 
ficiary took  the  life  of  the  insured,  it  would 
-clearly  be  opposed  to  public  policy,  and 
would  not  be  enforced.  If  recovery  were 
permitted  by  the  beneficiary  or  her  assignee 
in  this  action,  it  would  be  giving  the  same 
-effect  to  the  certificate  as  if  such  a  clause 
was  included  in  the  contract.  Neither  of  the 
interveners,  Bendt  or  Vollmer,  is  entitled  to 
recover. 

2.  We  come  now  to  the  case  made  by  the 
administrator,  and  the  more  important  and 
controlling  question  hitherto  stated.  Pub- 
lie  policy,  as  we  have  »een,  forbids  an  action 
■on  behnif  of  the  beneficiary  or  her  assignee. 
Put  what  becomes  of  the  benefit  promised  to 
be  paid  on  the  death  of  the  assured  T  Is  the 
comp8.ny  absolved  from  all  liability  because 
of  the  murder  of  the  assured,  or  must  it  pay 
the  amount  promised  to  someone,  and.  if  ho, 
to  whomT  Neither  the  beneficiary  nor  her 
children  nor  her  assifniee  can  recover,  be- 
cause of  the  wrong  perpetrated  by  her;  but 
■docs  her  wrong  nbsolve  the  asaocixtion  from 
its  liability?  We  think  not.  There  is  no 
provision  in  the  certificate  that  it  should  be 
forfeited,  in  the  <n'ent  the  Insured  was  mur- 
■dered,  and  no  condition  of  any  kind  against 
murder.  The  agreement  was  to  the  effect 
that  in  case  of  the  death  of  the  assured  the 
hencllciary  should  be  entitled  to  a  aliare  in 
the  beneficiary  fund  to  the  amount  of  $2,- 
000.  The  application,  which  was  made  a 
part  of  the  certificate,  contained  this  atate- 
nient:  "I  direct  that  all  benefits  to  which 
I  mny  he  entitled  from  the  association  be 
paid  to  Christina  Behrens,  related  to  me  as 
£1  L.  R.  A. 


my  wife,  subject  to  such  future  disposal  of 
benefits  as  I  may  hereafter  direct"  It  is  al- 
so provided  that  the  certificate,  if  issued, 
Ehould  designate  as  beneficiary  either  one  of 
the  insured's  family  or  relatives,  or  his  le- 
gal representatives,  heirs,  or  legatees.  This 
was  in  accordance  with  the  statute  in  force 
at  the  time,  which  provided  Uiat  "no  corpo- 
ration or  OBBOciation  organized  or  operating, 
under  this  act,  ahall  issue  any  certificate  of 
membership,  or  ^licy,  unless  the  beneficiarr 
under  said  certificate  shall  be  the  husband, 
wife,  relative,  or  legal  representative,  heir, 
or  legatee  of  stich  insured  member,"  Acts 
21st  Gen.  Asseui.  chap.  65,  §  7.  The  object 
of  such  insurance  is  to  provide  a  benefit  for 
the  persona  named.  In  ordinary  life  in- 
surance contracts,  the  assured  has  no  prop- 
erty in  the  policy.  The  contract  is  between 
the  company  or  association,  on  the  one  part, 
and  the  beneficiary,  on  the  other,  and  from 
tlio  dny  of  its  issue  it  is  the  property  of  the 
beneficiary,  lly  the  decided  weight  -of  au- 
thority, however,  the  beneficiary  named  in  a 
certificate  issued  by  a  mutual  benefit  socie- 
ty has  no  property  therein.  All  that  he  haa 
during  the  lifetime  of  the  assured  is  a  mere 
expectancy,*  depending  on  the  will  and  act  of 
the  member.  After  ttie  death  of  the  member 
the  beneficiarj-  haa  a  property  interest,  but 
not  before.  Masonic  Mut.  8oo.  v.  Burkhart, 
110  Ind.  189,  10  N.  E.  79,  11  N.  E.  449; 
Brown  v.  Grand  Lodge  A.  O.  V.  W.  80  Iowa, 
287,  45  N.  W.  884;  Eirschl  v.  Clark,  81 
Iowa,  200,  9  L.  R.  A.  841. 47  N.  W.  78.  Cer- 
tificates of  insurance  in  mutual  benefit  socie- 
ties are  contracts  between  the  society  and 
the  member  whose  life  is  insured.  During 
the  life  of  the  asaurfcd  he  has  the  poiver  of 
appointment,  or  the  right  to  designate  to 
whom  the  benefits  shall  be  paid.  It  has  been 
held  that,  if  he  designates  one  outside  the 
class  prescribed  by  the  statute,  this  does  not 
render  the  policy  void,  but  the  insurance  in 
such  ease  oecomes  payable  to  those  who 
would  have  been  entitled  to  it  in  the  absenc« 
of  any  designation.  Shea  v.  Massachnsf^tts 
Ben.  A  880.  160  Mass.  289.  35  N.  E.  855: 
Rindge  v.  Jfetr  Knrrland  Mut.  Aid  Boc.  146 
Mass.  28G,  16  N.  E.  628;  Burns  v.  Grand 
Lodge,  A.  0.  V.  W.  153  Mass.  173,  26  K  E. 
443;  A'eoicr  v.  Grand  Lodoe,  A.  O.  (7.  W.  38 
Mo.  Anp.  643;  Palmerv.  Welch,  132  HI.  141, 
23  N.  Jl.  412;  Brittm  v.  Supreme  Council  of 
It.  A.  46  N.  J.  Eq.  102,  18  Atl.  675.  The 
naming  of  a  beneficiary,  though  not  a  be- 
quest, partakes  of  its  nature.  PhilUps  v. 
Carpenter,  7!)  Iowa,  600.  44  N.  W.  898;  Rob- 
inson V.  riuvall.  79  Ky.  83,  42  Am.  Rep.  208, 
In  Rindge  v.  Tfeio  England  Mut.  Aid  Soc. 
146  Maf»s.  286,  15  N.  E.  628,  it  is  expressly 
held  that  where  the  assured  makes  a  desig- 
nation of  beneficiary,  unlawful  because  of 
statutory  iiUiibition,  the  administrator  of 
his  estate  is  entitled  to  recover  on  the  certifi- 
cate for  the  benefit  of  the  persons  who  would 
have  been  entitled  to  the  insurance  in  the 
absence  of  any  designation;  and  in  Ryan  v. 
Rotkweiler,  50  Ohio  St.  595,  35  N.  E.  «81, 
the  Iwneflciary  died  before  the  death  of  the 
a»sured,  and'  it  w.as  held  that  the  fund 
lapsed  into  the  estate  of  the  mtfon  Tbn  ere- 
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-mted  the  trust,  ud  at  hia  death  became  a 
•pmrt  of  his  estate.  The  court  followed  the 
■xmat-fund  doctrine,  and  said,  among  other 
'things:  "The  question  is  not  governed  so 
-much  bj  the  principle  of  choses  in  action 
«jid  vested  rights  as  by  the  principles,  aima, 
MoA  will4aiown  obleeta  of  life  insaranee. 
"^le  cues  which  hold  the  insurance  money 
to  be  a  t^ust  fund  which  reverts  to  the  es- 
tate of  the  axBured  in  ease  of  the  death  of 
■all  the  named  beneflciaries  during  the  life- 
time of  the  assured  give  different  reasons  for 
^he  results  arrived  at.  Some  place  it  upon 
-the  ground  that  the  person  to  whom  the 
fund  would  otherwise  go  has  no  insurable 
interest  in  tiie  life  of  the  assured,  -while  oth- 
«Ta  place  it  npon  the  doctrine  of  failure  of 
'trust  by  the  death  of  the  beneficiary.  In 
the  ease  now  under  consideration,  should  the 
'plaintiff  in  error  [administrator  of  one  of  the 
deceased  beneficiaries]  succeed,  he  would  re- 
ceive the  insurance  money,  white  be  mant- 
"festly  had  no  insurable  interest  in  the  life  of 
"Mr.  Helwig.  .  .  .  The  theory  of  a  fail- 
ure of  trust  conies  witii  more  force  and 
stronfFer  reaiions  than  the  doctrine  of  choses 
in  action,  so  strongly  urged  by  counsel  for 
-plaintiff  in  error.  We  regard  the  doctrine 
of  choRCS  in  action  as  not  fully  applicable, 
"becauso  it  conflicts  In  many  cases  with  the 
controlline  doctrine  of  insurable  Interest. 
.  .  ,  On  principle,  therefore,  and  aside 
from  any  statute  on  the  subject,  we  think 
-that  in  this  ease  the  policy  reverted  to  Mr. 
HdwIfT  rthe  assured],  and  at  his  death  be- 
came a  part  of  his  estate.  It  seems  to  us 
that  thifi  was  the  manifest  intention  and  nn- 
derstandinf;  of  all  the  parties  Interested,  and 
that  the  result  is  just  and  equitable.  White 
there  may  have  been  a  vested  interent,  it 
waa  an  interest  not  in  possession,  but  in  ex- 
pectancy, liable  to  be  devested  1^  the  death 
of  the  bawfldaTy  before  the  death  of  the  as- 
Bnred.  .  .  .  We  therefore  hold,  both  up- 
on principle  and  a  construction  of  the  stat- 
ute, that  upon  the  death  of  the  wife  and 
daughter  .  .  .  the  policy  reverted  to 
Mr.  Helwig  [the  assured],  and  at  his  death 
1)ecame  a  part  of  his  estate."  In  Bancroft 
T.  JtiMell,  167  Mass.  47,  31  N.  E.  710,  the 
fBsorance  was  payable  to  a  trustee,  for  the 
twDclIt  of  the  mH  of  the  assured.  The 
irlfe  died  befbre  the  husband,  who  was  the 
aamired,  and  ft  was  held  that  there  was  a  re- 
sulting trust  in  favor  of  the  assnred's  estate. 
Bee  also  Ha$kitu  v.  Kmdall,  168  Mass.  224, 
3S  E.  496.  Commenting  on  this  last  ease, 
Mr.  Bacon,  in  his  work  on  Benefit  Societies, 
2d  ed.,  par.  243a,  says:  "Conceding  the 
rule  to  be  that,  if  the  perB<m  designated  as 
beneflaa^  die  in  the  lifetime  of  the  member, 
a  lapee  of  the  derignation  results,  it  has  besn 
held  that  under  ttie  rules  of  the  society  the 
Iteneflt  fwnerally  will  not  revert  to  the  so- 
ciety, but  a  resulting  trust  accrues  for  the 
benefit  of  either  those  designated  by  the  laws 
of  the  or^nixation  to  receive  in  case  of  fail- 
ure of  designation,  or  for  those  entitled  to 
take  ax  heirs  of  the  member  under  the  stat- 
utes of  distributioa."  We  are  not  entirely 
vithont  precedent  in  onr  own  cases,  In  Vew 
m»m  T.  Oovaiumi  Mnt.  tna.  Co.  70  Iowa,  81, 
«l  L.  B.  A. 


1  L.  R.  A.  OoD,  40  N.  W.  87,  the  certificate 
was  to  be  made  payable  to  devisees  named 
in  the  will  ot  the  assured.  He  failed  to 
make  the  designation,  and  his  administrator 
brought  suit  against  the  society.  We  held 
that  the  company  was  not  released,  and 
said;  "Surely  the  defoidant  ought  not  to 
seek  to  avoid  its  obligation  by  uie  alleged 
failure  of  a  beneficiary.  ...  If  he 
made  no  last  will  and  testament,  the  right  to 
the  avails  of  the  life  insurance  would  de- 
scend to  his  heirs,  the  same  as  any  other 
property  or  chose  in  action."  Defendant  ob- 
ligated itself  to  pay  on  the  death  of  the  as- 
sured, and  it  ought  not  to  be  held  that  the 
act  of  the  btoefieiary  forfeited  all  claim  un- 
der the  policy.  The  wife  cannot  recover,  be- 
cause it  is  contrary  to  public  policy  to  al- 
low her  to  enforce  the  claim.  But  this  rule 
of  public  policy  ought  not  to  be  extended  so 
as  to  defeat  all  claims  on  the  policy.  We 
have  seen  that  when  there  has  been  no  desig- 
nation, or  an  illegal  designation,  or  a  desig- 
nation of  a  person  as  beneficiary  who  dies 
before  the  death  of  the  assured,  the  associa- 
tion holds  the  money  in  trust  for  the  benefit 
of  the  estate  of  the  assured.  Following  this 
doctrine  to  its  logical  conclusion,  it  seems  to 
us  that,  when  the  beneficiary  named  is  pro- 
hibited from  taking  because  of  her  own 
wrong,  a  trust  arisen,  that  will  be  enforced 
in  a  proper  case.  This  trust  is  created  in  fa- 
vor of  the  husband's  estate,  and  takes  effect 
by  reason  of  the  crime  of  the  ^fe,  which  de- 
stroys the  trust  in  her  favor.  In  so  far  as 
she  is  concerned,  the  trust  is  destroyed  by 
her  crime,  and  In  consequence  a  resulting 
trust  in  favor  of  the  husband's  estate  is  al- 
lowed. If  we  treat  the  designation  of  a 
beneficiary  as  akin  to  a  bequest,  the  same 
result  follows;  for  a  lapsed  legacy  descends 
to  the  heirs  of  the  testator.  Moreover,  the 
fund  was  created  or  collected  1^  the  defend- 
ant for  the  benefit  of  the  persons  or  classes 
named  in  the  statute.  True,  it  is  to  pay  this 
fund  to  such  person  or  persons  of  this  class 
as  may  be  designated  by  the  assured;  but, 
if  no  one  is  selected,  It  is  nevertheless  a  trust 
fund  to  be  paid  to  the  estate  of  the  assured, 
for  the  benefit  of  one  of  the  classes  or  per- 
sons named.  No  one  will  doubt  the  proposi- 
tion that  whenever  property  ia  produced  by 
payment*  made  by  one,  that  are  to  be  held 
in  trust  for  another,  and  that  trust  fails  or 
is  satisfied,  a  resulting  trust  arises  in  favor 
of  the  party  making  the  payments,  or  his 
estate.  The  celebrated  case  of  Cleav«r  v. 
Mutual  Reserve  Fund  Life  Amo.  [1802]  1 
Q.  B.  147,  growing  out  of  the  Maybrick  Gate, 
is  much  like  the  one  at  bar;  and  it  was  there 
held  that  notwithstanding  Mrs.  Maybrick, 
whomurderel  her  husband,  was  named  as 
beneficiary  in  his  cerUfleate  of  insurance, 
and  could  not  recover  from  the  insurance 
company,  still  the  insurance  money  formed 
a  part  of  her  husband's  estate,  and  could  be 
recovered  by  his  administrator.  That  deci- 
sion meets  with  our  approval,  and  we  have 
no  hesitation  in  following  it.  See  also  fte 
<7o*rad,  80  Iowa,  899,  66  N.  W.  635,  wherein 
it  was  held,  in  a  case  where  the  benefloiary 
^^died  befon  the  a^inrs*^  tj»t^^^<§^^^ 
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1w  dispoaed  of  according  to  the  laws  of  de- 
scent. When  Mrs.  Behrens  caused  the  death 
of  her  husband,  all  ber  rights  under  the  pol- 
icy ceased,  and  the  trust  in  her  favor  was 
by  that  act  annulled,  but  the  obligation  of 
the  company  to  pay  the  promised  beheflt  was 
not  canceled.  Absolution  from  payment  to 
Mrn.  Behrens  was  brought  about  by  ber  own 
conduct,  which  prevented  her  from  recover- 
ing because  of  public  poliOT.  But  the  inter- 
est in  the  benents  to  which  the  assured  was 
entitled  from  the  aesociation  was  not  de- 
stroyed. We  have  no  occasion  to  determine 
whether  or  not  Mrs.  Behrrais  can  take  any- 
thing through  the  administrator,  as  that 


que.'Uon  is  not  before  us.  It  will  be  tioi» 
enough  to  consider  it  when  it  is  properly  pre- 
sented. None  of  the  cases  relied  on  by  ap- 
pellant are  in  point.  The  question  here  de- 
cided was  not  raised  in  Schoep  v.  Bankert^ 
Allianoe  Ins.  Co.  104  Iowa,  364,  73  N.  W. 
625.  McOlure  J^hnaan,  56  Iowa,  620,  10- 
N.  VV.  217,  involved  no  such  questitm  «s 
here  presented. 

Ordinarily  the  proceeds  of  a  policy  of  in- 
surance payable  to  another  than  the  assured 
do  not  constitute  assete  of  his  estate,  and 
cannot  he  disposed  of  by  will. 

The  judgment  of  the  Di$triet  Court  »  oor- 
rect,  und  it  ia  afftrvted. 


KORTH  CAROLINA 
T.  B.  LENOIR,  Est.,  etc,  of  W.  W.  Lenoir, 

V. 

LINVILLE  IMPROVEMENT  COMPANY. 


Thomas  7.  PARKER  tt  at.,  IntMreners, 
Appts. 

(126  N.  C.  922.) 

1.  A  flndlnv  by  a  referee  aittf  eonrt, 
made  without  ezelndlmK  any  «vl- 
denec,  to  the  effect  that  tbere  Is  no  evidence 
tending  to  prove  an  allegation,  cannot  be  re- 
viewed on  appeal,  as  that  would  tw  to  pan 
apon  tbe  weight  of  the  evidence. 

a.  Tbe  riarht  of  oMcers  of  a  eorpora- 
tlon  to  their  aalarte*  Is  terminated,  al- 
tbou^  their  term  of  oBlee  baa  not  expired, 
bj  tbe  appointment  of  a  receiver  for  tbe  com- 
pany on  acco'int  of  Its  Insolvency,  since  the 
appointment  of  the  receiver  operates  as  a 
dissolution  of  an7  contract  between  the  par- 
ties for  saeb  aervJcea  bj  the  sovereign  pow- 
er of  tbe  state. 

(Jane  0, 1900.) 


NoTB. — Effect  of  appoivtment  of  receiver  or  m- 
tignee  for  ereditort  of  a  oorporation  on  eom- 
pewMitfoo  of  oglcert,  Offente,  or  employees  for 
unempired  term  of  esiplOirMeHt. 

The  American  decisions  are  onlform  so  far 
oa  tbe  question  of  the  effect  of  an  assignment 
upon  the  right  to  compensation  for  unexpired 
term  of  empIoTment  Is  eoneemed,  and  tbere  Is 
practically  no  conflict  In  tbe  decisions  In  caae 
of  the  appointment  of  a  receiver. 

Thas,  In  Potts  v.  Hose  Valley  Mills,  167  Pa. 
tlO,  81  Atl.  655,  it  was  held  that  the  trvaaarer 
of  a  corporation  was  entitled  to  recover  for  the 
unexpired  term  for  which  he  was  elected,  pend- 
ing wblcb  the  corporation  made  an  assignment 
for  tbe  beneflt  of  creditors.  If  there  were  duties 
performed  doring  such  period,  or  If  there  were 
none  to  perform  but  he  was  ready  to  perform 
and  carry  out  bis  contract. 

And  one  employed  as  general  agent  of  a  cor- 
poration under  a  contract  for  a  specified  time  at 
a  designated  salary  Is  entitled  to  an  allowance 
of  his  claim  for  the  difference  between  his  sal- 
ary under  a  contract  entered  Into  with  another, 
after  tbe  making  of  a  voluntary  assignment  by 
the  corporation,  and  that  which  be  would  have 
received  under  bis  contract  with  It,  under  111. 
asstgnrnwit  act,  |  10,  tfvloc  a  creditor  whose 
«1  L.  R  A. 


SUPREME  COURT. 

APPEAL  by  interveners  from  a  Judgment 
of  the  Superior  Court  for  Mitchell 
County  oonOrmii^  the  r^ort  of  a  referee- 
disallowing  the  claims  m  interveners  for 
salary  alibied  to  be  due  them  by  the  defend- 
ant oorporation.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mesara.  Davidson  ft  Jones  and  Bmabe*- 
A  Bnabee  for  appellants. 

Mr.  E.  J.  Jnstlee*  for  appellee: 
As  interveners  have  no  olaimt  against  the- 
oorporation  except  for  salaries,  ihey  cannok 
recover  anything  as  creditors  in  this  action., 
Lenoir  v.  LinvUle  Improvgmmt  Co.  117  N. 
C.  471,  23  S.  E.  442;  Ualoomson  v.  Wappoo- 
Milla,  88  Fed.  Rep.  680;  People  v.  Qlohe  Hut. 
L.  Zns.  Co.  91  N.  Y.  174;  Pruin  r.  Crystal  R.. 
Co.  89  Mo.  407,  14  S.  W.  557;  Dermott  v. 
Jones,  2  Wall.  1,  suh  nom.  Ingle  v.  Jones,  IT 
L.  ed.  762. 
Mr.  D.  W.  Bobiason  also  for  appellee. 

Donclas,  J.,  delivered  the  opinion  of  the- 

court: 

TUa  is  an  appeal  by  the  petitioners.  Par- 
claim  Is  not  due,  but  la  to  become  due,  a  right 
to  share  In  the  assets  of  tbe  estate  In  Insol- 
vency. Parker  v.  Hull.  46  111.  App.  471.  It  Iv 
said  that  the  mere  act  of  asslgnmeat  did  not 
relieve  the  corporation  from  the  daty  of  paying- 
Its  debts  and  liabilities,  and  no  more  was  the 
assignee  relieved  thereby. 

The  position  taken  in  LRNoin  v.  Lihvilu 
iHrBOvnHiHT  Co.,  that  those  whose  terms  of 
employment  have  not  expired  on  the  appoint- 
ment of  a  receiver  cannot  recover  for  the  nnex- 
plred  portions  thereof,  seems  to  find  support  In 
nearly  all  the  American  declslona 

Thus,  In  People  v.  Olobe  Unt.  U  Ins.  Co.  Ot 
N.  T.  174,  It  was  held  that  tbe  dissolution  of  an 
Insurance  company  and  tbe  appointment  of  a 
receiver  at  the  suit  of  tbe  attorney  general  at 
the  Instance  of  tbe  superintendent  of  tbe  in- 
surance department  of  the  state,  and  the  re- 
straining of  tbe  doing  of  further  business  by 
Injunctlon  order,  cannot  be  considered  a  breach 
by  tbe  voluntary  act  of  the  corporation  of  the 
contract  of  a  general  agent  whose  term  of  em- 
ployment extended  beyond  the  time  of  such  dis- 
solution, wblcb  will  entitle  bim  to  elalm  any- 
thing therefor  from  the  assets  of  tbe  company, 
even  If  the  conditions  giving  rise  to  such  action 
on  tbe  part  of  tbe  state  may  haye  been  caused' 
by  the  ar^s  of  tbe  9^<!f(Sfg[^ 
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kar  and  Ktla^,  dmlminff,  xeBpectiTalj*  u 
prflsident  and  secretary  of  the  oompany,  the 
balance  of  their  BaJaries  coming  due  while 
the  company  was  in  the  hands  of  the  re- 
eeiver.  The  following  is  tho  repent  M  Ref- 
eree Biirwell: 

"lliis  cause  having  been  referred  to  me^ 
I  proceeded,  on  June  29,  1898,  at  Linville,  K. 
C,  to  hear  eTideaoe  upon  the  matters  sub- 
mitted to  me  for  detarmfnation.   There  were 

Src«ent  at  such  hearing  Messrs.  Davidson 
Jones,  attorneys  for  Thomas  F.  Parker 
and  Harlan  P.  Kelsey,  petitioners,  and  E. 
J.  Justice,  attorn^  for  the  defendant,  I 
■end  herewith  the  testimony  of  Uie  several 
witnesMfl  who  were  examined  before  me,  it 
having  been  taken  down  by  a  stenographer. 
When  the  cause  was  called  for  hearing  be- 
fore me,  counsel  suggested  that  the  fouow- 
ing  issues  had  been  agreed  upon  as  covering 


the  matters  in  dispute:  (1)  Is  the  Linville 

Improvement  Company  indebted  to  the 
plaintiff  Thomas  F.  Parker  upon  his  claim 
filed  in  this  caaeT  If  so,  in  what  amountt 
Ci)  Is  the  Linville  Improvement  Company 
indebted  to  the  plaintiff  Harlan  P.  Kelsey 
upon  his  claim  filed  in  this  easel  If  so,  in 
what  amount?  From  the  testimony  intro- 
duced before  me  1^  the  petitioners  and  de- 
fendant, I  find  the  following  facts:  (1)  On 
August  21,  1893,  an  order  was  made  appoint- 
ing a  recover  of  the  defendant  corporation, 
and  this  order  prescribed  the  duties  of  such 
receiver  as  follows:  'To  take  into  his  hands 
all  the  property  and  effects  of  the  Linville 
Improvement  Company,  both  real  and  per- 
sonal, together  with  all  ehoses  in  action,, 
debts,  claims,  and  demands  ot  every  kind; 
to  collect  all  dd>tB  due  the  company ;  to  keep 
in  proper  repair  the  houses  and  (rtber  prop- 


Ua  contract  with  knowledge  of  the  itatatoT? 
condltloDS  makiny  sach  illssolntlon  possible, 
■orh  conditions  were  a  part  of  the  agreement, 
and  tbe  remit  aaa  wlthlo  tbe  contemplation  of 
the  parties,  and  he  took  the  risk  of  such  act  or 
■M^Iect  on  tbe  part  of  the  officers  as  woald  tend, 
ander  the  law,  to  prodace  a  dissolution.  It  Is 
eonaldered,  also,  that  the  act  was  tbe  independ- 
ent act  of  the  state  for  tbe  reason  that  tbe  mak- 
ing of  the  certificate  bj  tbe  Insarance  Buperln- 
tadent  which  would  set  tbe  law  In  motion  was 
a  OMtter  Irlns  wltbln  his  sole  discretion,  and 
be  coaid  act  or  not  as  he  chose,  so  that  the  dls- 
aohitlon  was  not  a  necessary  oonscQnence  of 
tbe  existence  of  sronnds  therefor.  And  further, 
the  subject-matter  was  that  of  skilled  personal 
■ervlces  rendered  bj  one  and  received  bj  the 
•thcr,  for  wblcb  substltnted  service  would  not 
aaawcr.  The  contract  In  Its  own  nature  was 
dependent  upon  the  eooUnned  life  of  both  par- 
ties, sad  with  tbe  natural  death  of  one  or  the 
eorporate  death  of  the  other  the  contract  In- 
avltablj  ends. 

Tbe  principle  that  there  Is  no  breach  where 
dIasolntloB  la  not  the  volnntary  act  of  tbe  «>r- 
poratlon  was  sabseqnentlT  applied  In  EAij  v. 
Cooperative  Dress  Asbo.  8  N.  Y.  Civ.  Proc. 
Bep.  422,  In  tbe  case  of  the  practical  dissolu- 
tion of  the  corporation  by  the  appointment  of  a 
receiver  In  a  Jndsment  credltoi^s  action  to  se- 
cure tbe  sequestration  of  tbe  corporate  proper- 
ty, holding  that  there  was  no  breach  of  con- 
tract entitling  the  seneral  manager  of  a  corpo- 
ration to  an  allowance  of  bis  claim  for  the  dif- 
ference between  tbe  salary  ascured  with  an- 
other bODse  and  what  he  would  have  received 
nnder  bis  contract  for  the  unexpired  term  there- 
of, oat  of  tbe  funds  In  the  hands  of  soeh  te- 
eelver  to  the  detriment  of  creditors. 

So.  also,  the  claim  of  the  treasurer  and  man- 
ager of  a  corporation  for  services  claimed  to 
bare  been  rendered  In  tbe  eoatlnnanee  of  tbe 
buslnees  after  the  annulment  of  tbe  charter  by 
pmclamatlon  of  the  govaraor  (or  nonpayment 
of  taxes,  and  partly  after  tbe  sobseqnent  ap- 
pointment of  a  receiver,  will  not  be  allowed, 
alBce  the  dissolution  of  tbe  corporation  by  proc- 
lamation terminated  tbe  ration  of  tbe  par- 
ties Loacbhrim  t.  Clawson  Printing  ft  Weigh- 
ing Co.  13  Pa.  Super.  Ct.  BB.  And  evMi  If  It 
be  considered  that  sach  dissolatlon  was  not 
doe  to  an  arbitrary  act  of  vi»  mafor  because 
rssnltlng  from  the  company's  default  In  mak- 
ing such  payments,  yet  the  court  deemed  that 
the  possibility  of  such  result  was  within  the 
eontemplatlon  of  the  parties  when  the  office 
was  accepted,  where  at  that  time  be  was  a 
ntoAbolder  and  director  ef  the  corporation  and 
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In  a  position  to  know  that  snch  defanit  had  al- 
ready occurred. 

The  president  of  an  Insnrance  company,  tbe 
exercise  of  whose  office  was  suspended  by  the 
appointment  of  receivers  at  the  Instance  of  In- 
surance commissioners,  so  that  be  did  not  ren- 
der all  tbe  services  for  wblcb  bis  salary  was 
to  be  paid.  Is  entitled  to  an  allowance  of  only 
a  reasonable  sum  for  salary,  and  not  to  the 
amount  stipulated  In  his  contract,  although  by 
the  injunction  order  tbe  existence  of  tbe  cor- 
poration was  continued  until  tbe  final  closing 
an  of  its  business.  Com.  v.  Eagle  V.  Ina  Co. 
14  Allen,  844.  This  would  seem  to  be  simply 
an  allowance  for  aarrlces  aetnally  rendered  and 
otherwise  In  accord  with  the  preceding  cases. 

In  A«  Croton  Ina  Co.  8  Barb.  Cb.  642,  wblcb 
came  before  tbe  chancellor  on  application  by 
the  receiver  for  leave  to  pay  the  officers  of  tbe 
company  their  salaries  In  full,  he  was  permitted 
to  allow  them  the  amount  due  for  salary  "ap  to 
the  time  of  bis  appointment  only."  as  debts  to 
be  paid  ratably  with  other  credltora  The  main 
contention  seems  to  have  been  u  to  their  right 
to  a  preference  over  other  creditors,  and  as  to 
whether  the  requested  leave  to  paytbelrsalarlea 
In  foil  referred  only  to  tbe  question  of  priority 
or  was  intended  to  cover  salaries  for  their  no- 
expired  terms  subsequent  to  tbe  receiver's  ap- 
pointment does  not  appear,  except  tbe  poaalble 
Inference  from  the  language  quoted,  nor  is  It 
shown  at  whose  Instance  the  receiver  was  ap- 
pointed. 

The  case  of  People  v.  Globe  Mut.  L.  Ina  Co. 
was  distinguished  In  Tiffin  Glass  Co.  v.  Stoebr, 
64  Ohio  St.  1S7,  48  N.  E.  2T9.  on  tbe  ground 
that  tbe  dissolution  which  was  there  held  to 
have  terminated  tbe  contract  was  Iwonght 
about  by  an  action  by  the  state,  whereas  the 
dissolution  in  this  case  was  tbe  voluntary  act 
of  the  stockholders ;  however  It  did  not  involve 
tbe  effect  upon  the  right  to  compensation  for 
the  unexpired  term  of  employment  by  reason  of 
the  breach  of  the  contract  by  dissolution  and 
appointment  of  a  receiver,  bat  the  effect  of  such 
appointment  upon  an  agent's  right  of  action 
for  damages  upon  the  breach  of  bla  cootraet 
of  employment  wblcb  bad  aeemed  prhir  tbers- 
to  by  bis  discbarge  before  tbe  expiration  of  bis 
term. 

In  Spader  v.  Maral  Decoration  Mfg.  Co.  47 
N.  J.  Bq.  18,  20  Atl.  878,  tbe  mie  adopted  in 
the  preceding  decisions  is  dsputed  from,  and 
It  is  held  that  employees  of  a  corporation  whose 
terms  of  employment  had  not  expired  on  the 
Adjudication  of  the  corporation's  Insolvency 
and  appointment  of  a  receiver  era  entitled  to 
damages  for  the  tesacb[:^i,i|^^-y^i^@j^ 
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ertf;  to  pay  all  taxes  lawftilly  aeaeased 
against  the  said  company,  and  to  defend  and 
prosecute  all  suits  at  law  or  in  equity  touch- 
ing or  ooncerning  the  said  oompeny,  and  for 
tida  purpose  to  employ  couneel  at  a  compen- 
sation to  be  fixed  and  allowed  1^  tiie  court; 
to  sell  and  diqwse  of,  for  cash,  all  the  prop- 
«rty  of  a  personal  nature,  and  especially 
such  as  is  liable  to  deterioration,  at  either 
public  or  private  sale,  and  at  such  times  and 
places  as  ne  may  elect  to  sell  and  dispose  of 
the  houses,  lands,  and  tenements  of  said  com- 
pany, in  sueh  quantities,  and  at  such  times 
and  places,  and  upon  such  terms,  a«  he  may 
deem  best,  and,  upcm  confirmation  of  the  said 
sale  or  sales  by  the  oonrt,  to  execute  deeds 
conveying  such  to  tlie  purchaser  or  purchas- 
ers.' (2)  That,  pursuant  to  this  order,  J. 
F.  Spainhour  was  duly  qualified  as  receiver, 
and  immediately  thereafter  tot^  charge  of 


the  property  and  effects  of  defendant  corpo- 
ration according  to  the  terms  of  the  order 
appointing  him  receiver.  (3)  That  at  the 
time  of  said  appointment  of  a  receiver  the 
petitioner  Thomas  F.  Parker  was  president, 
and  Harlan  P.  Kelaey  wb«  secretary  of  de- 
fendant corporati(ni.  (4)  The  charter  of 
the  defendant  corporation  provided  that 
there  should  be  a  president  and  a  secretary 
and  a  treasurer,  who  should  be  elected  an- 
nually, and  should  hold  their  offices,  respec- 
tively, for  one  year,  or  until  their  succes- 
sors should  be  chosen.  The  charter  provided 
that  the  treasurer  should  be  elected  by  the 
board  of  directors,  and  should  hold  his  office 
for  one  year,  or  until  his  successor  should  be 
elected  or  inducted  into  office,  unless  he 
should  be  removed  by  tiie  board  of  directors, 
and  that  he  should  give  bond  with  good  and 
sufficient  surety  for  the  safe-keeping  of  all 


employmeDt,  under  a  statute  providing  that 
creditors  shall  be  paid  In  proportion  to  the 
-  amouut  of  their  debts,  altbougb  they  are  not 
eDtltled  to  the  amount  of  their  salaries  under 
tbelp  coatracta  In  measuring  their  damages 
tlielr  condition  of  health  and  tbelr  liberty  and 
opportuultr  to  obtain  other  employment  mast 
be  considered.  The  court  says  tbat  it  sees  no 
ground  for  distinguishing  between  cases  where 
the  breach  of  contract  precedes  the  adjudication 
of  Insolvency,  and  cases  where  the  breach  fol- 
lows In  consequence  of  tbat  adjudication.  The 
Insolvency,  suspension  of  boslness  and  rectiv- 
ersblp  do  not  «ttngufsb  the  corporation's  life. 
The  chancellor  "may"  declare  the  charter  to 
be  forfeited  anfl  void,  and  "may"  direct  a  divi- 
sion of  the  surplus  assets  among  tbe  stockhold- 
era;  but  eases  may  arise,  and  do  arlae,  where 
he  should  not,  and  does  not,  exercise  that  power 
because  the  assets  are  sofflclent  to  pay  the 
creditors  and  Justify  tbe  discharge  of  the  re- 
ceiver BO  that  the  company  may  resume  Its 
business.  And  ror«quentIy  tbe  rule  tbat  when 
a  master  dies  a  contract  with  his  servant  Is 
terminated  Is  not  potent  In  this  consideration. 
This  case  Is  not  necessarily  in  conflict  with  the 
other  decisions,  because,  although  the  suspen- 
sion of  Its  business  may  have  resulted  from  the 
act  of  a  third  person,  and  not  the  voluntary  act 
of  tbe  corporation,  yet  there  was  no  dissolu- 
tion of  the  corporation,  or  death,  and,  as  re- 
marked, the  circumstances  might  be  such  as  to 
permit  It  to  resume  business. 

The  English  decisions  are  practically  uni- 
form In  allowing  salaries  for  unexpired  terms 
of  employment,  and  seem  to  have  made  practi- 
cally no  distinction  between  voluntary  and  In- 
voluntary dissolution. 

Thus.  In  Yelland's  Case,  L.  R.  4  Eg.  860,  tbe 
manager  of  a  branch  bank  under  a  contract  (or 
five  years,  during  the  contlnuanee  of  whose 
term  tbe  bank  was  wound  op.  who  continued  to 
serve  for  a  short  time  thereafter  until  notified 
by  tbe  liquidator  that  bis  services  were  no  long- 
er required,  was  permitted  to  recover  compen- 
sation for  the  balance  of  his  term.  The  <Hily 
question  discussed  to  the  opinion,  however.  Is 
the  manner  of  computing  the  sum  to  which  he 
would  be  entitled,  tbe  court  saying  that  tbe 
present  value  of  an  annuity  equal  to  bis  annual 
salary,  terminating  at  tbe  date  of  tbe  expira- 
tion of  his  contract  term,  should  be  ascertained, 
and  from  this  amount  a  deduction  should  be 
made  for  his  liberty  of  obtaining  a  fresh  ap- 
pointment, end  regard  should  be  had  to  the  lib- 
erty reserved  to  blm  by  tbe  agreement  of  act- 
ing as  agent  for  other  companies. 

And  tbe  appofntment  of  a  receiver  and  man- 
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ager  of  a  corporation  at  the  Instance  of  de- 
benture holders  or  mortgagees  Is  a  discharge  of 
one  employed  by  tbe  corporation  as  manager  of 
Its  works,  under  a  contract  requiring  tix 
months'  notice  of  the  termination  of  his  em- 
ployment, which,  however,  does  not  give  him 
a  right  of  action  for  damages  as  for  wrongful 
dismissal  without  sodi  notieei  where  he  was 
continued  In  bis  employm«it  at  the  same  sal- 
ary by  the  receiver  for  more  than  six  months, 
so  that  he  sustained  no  damage.  He  would 
otherwise  have  been  entitled  to  six  months'  pay 
as  his  highest  damages,  sobject  to  reduction. 
Held  V.  Bxplosives  Co.  U  R.  IB  Q.  B.  Dlv.  264, 
56  L.  J.  Q.  B.  N.  8.  S88.  6T  L.  T.  N.  S.  439,  SB 
Week.  Rep.  B09. 

The  decision  In  Yelland's  Cass  was  followed 
In  Re  London  ft  C.  Co.  L.  R.  7  Bq.  5IM),  88  L.  J. 
Cb.  N.  a  562,  20  L.  T.  N.  B.  774,  a  limited  trad- 
ing company,  wherein,  on  the  voluntary  wind- 
ing up  of  tbe  company  before  the  expiration  of 
a  colonial  agent's  term  of  employment  under  a 
contract  for  a  specified  salary  and  certain  com- 
missions, tbe  eoort  allowed  tbe  agent  bts  full 
salary  for  the  unexpired  portion  of  his  term. 
A  claim  was  also  made  for  commissions  for  such 
unexpired  term,  but  does  not  seem  to  have  been 
allowed,  no  mention  thereof  being  made  In  tbe 
opinion  of  tbe  chancellor. 

IJkewlse,  one  employed  as  managing  director 
of  a  corporation  for  a  designated  territory  un- 
der a  contract  for  an  Indeflntte  period,  with  a 
provision  that  In  case  he  is  discharged  for  any 
other  cause  than  gross  misconduct  the  direc- 
tors shall  pay  blm  as  <»mpensation  for  bis  lose 
of  office  a  sum  equal  to  three  yeartf  salary  at 
tbe  rats  In  force  at  the  time  of  sueb  terminal 
tlon  of  his  engagement.  Is  entitled  to  prove  his 
claim  for  such  amount  when  the  company  is 
ordered  to  be  wound  up,  without  any  deduction 
for  his  libera  to  obtain  a  fresh  appointment. 
Re  London  &  S.  Bank.  L.  R.  9  ICq.  149,  18  Week. 
Rep.  273.  While  this  is  more  tn  the  nature  of 
liquidated  damages,  yet  It  might  be  considered 
in  a  sense  as  fixing  under  the  contract  the  unex- 
pired term  of  employment  on  discharge. 

Bo,  a  sharsboltier  in  a  corporation,  who  was 
ftl'polnted  managing  director  for  a  term  of  ten 
years  at  a  specified  annual  salary,  may,  on  tbe 
winding  np  of  the  company  before  the  expira- 
tion of  his  term,  prove  his  claim  for  damagss 
for  breach  of  bis  contract  of  employment  In 
competition  with  other  creditors.  Re  Dale.  L. 
R.  43  Ch.  Dlv.  2€5.  59  L.  J.  Ch.  N.  8.  180.  62 
L.  T.  N.  8.  215.  Tbe  main  qaestlon  in  tbe  case, 
however,  was  as  to  whether  bis  claim  was  a 
sum  due  to  him  Id  bis  diameter  as  a  member  of 
the  company  within  an  aeC/^qxfdlHkUiyt  n» 
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mtmeyi  that  might  oome  into  hit  handB,  and 
for  the  faithful  disdiarge  of  all  the  duties  of 
hht  office.  (5)  The  l^-Iawi  of  tiie  corpora- 
tion prorided  that  the  salaries  or  other  com- 
pensation of  all  offices  shoidd  be'flxed  by  the 
directors,  and  might  be  changed  or  discon- 
tinued at  the  end  of.  any  month.  (6) 
Thomas  F.  Parker  was  duly  elected  presi- 
dent on  July  20,  1893,  and  immediately 
thereafter,  at  a  meeting  of  the  directors,  he 
was  elected  treasurer,  and  ae  such  treasurer 
he  gave  bond  in  the  svm  of  $20,000.  (7) 
At  that  time  (July  20, 1803)  Harlan  P.  Kel- 
■ey  was  duly  elected  secretary  of  defendant 
corporation,  and  was  duly  inducted  into  that 
office.  (8)  At  a  meeting  of  the  directors  on 
July  20,  1893,  the  compensation  of  these  of- 
fices, to  wit,  president  and  secretary,  was 
fixed  aB  follows :  President,  |I00  per 
month ;  secretary,  $25  per  month.  Tha  sec- 
retary and  treasurer  were  both  ew  officio 
members  of  the  board  of  directors  that  so 
fixed  their  compensation.  (9)  It  was  al- 
wmys  the  custom  the  defendant  company 
to  pay  th«  actual  expoises  of  the  directors 
of  the  company  in  attending  meetings  when- 

■om  dne  to  any  member  of  the  eompanj  In  bis 
character  as  member  sball  be  deemed  the  debt 
of  the  conpaor  pnyable  to  soch  member  In  ease 
of  competition  between  blmsdt  and  anj  other 
creditor  not  a  memtwr. 

One  employed  for  a  term  of  years  as  a^ent  of 
an  t&sarance  company  at  a  desisnated  annual 
salary  and  a  ai>eclfled  per  cent  commission  apon 
tbe  profits  of  each  year  Is  not  entitled  to  recov- 
w  for  the  prospectlTS  ralue  of  incb  eommls- 
■lODS  on  a  voluntary  winding  up  of  tbe  compa- 
ny and  appointment  of  liquidators  before  tbe 
axptratloo  of  bis  term  of  employment.  Ae  Eng- 
lish *  8.  Marine  Ins.  Co.  L.  R.  B  Cb.  B8T.  80  It. 
J.  Ch.  N.  8.  eSB.  88  L  T.  N.  8.  686,  18  Week. 
Rep.  1122.  Tbe  estimated  ralne  of  bis  salary 
for  the  remainder  of  his  term  of  employment, 
however,  appears  by  the  state  of  facts  to  have 
been  allowed  by  the  master  of  the  rolls,  but  no 
appeal  was  taken  from  the  decision  as  to  that 
Item. 

But  commercial  travelers  employed  by  a  cor- 
poration for  a  designated  term  to  be  paid  In 
eommlsslons  at  a  certain  per  cent  on  sales  are 
entitled  to  recover  tbe  estimated  valne  of  tbe 
commissions  for  the  unexpired  terms  of  their 
contract  on  tbe  voluntary  winding  ap  of  tbe 
company  and  appointment  of  liquidators  before 
tbe  expiration  of  such  terms  of  employment. 
Re  Patent  Floor  Cloth  Co.  41  L.  J.  Ch.  N.  B. 
478,  26  L.  T.  N.  8.  467,  distinguishing  R«  Bng- 
llih  *  a.  Marine  Xna  Co.  on  tbe  ground  that 
that  was  a  case  In  which  two  things  bad  been 
stipulated  for. — salary  and  commission ;  and 
that,  if  tbe  master  who  had  agreed  to  pay  him 
salary  ehoee  to  leave  off  business,  tbe  servant 
conid  not  prescribe  to  hia  master  Oat  he  must 
carry  <m  business  whether  he  liked  It  or  not. 

One  appointed  secretary  of  a  Joint-stock  com- 
pany at  a  yearly  salary,  and  who  acted  as  such 
for  aboat  a  year  and  eleven  months,  Is  entitled, 
on  tbe  winding  op  of  the  company,  to  bis  sal- 
ary for  the  one  year  and  damages  for  not  being 
employed  daring  the  second  year,  bat  not  to 
a  year's  additional  salary  in  lien  of  notice  of 
dlpcharge,  on  the  theory  that  bla  employment 
being  a  yearly  one  be  could  not  be  discharged 
without  receiving  a  year's  notice  or  salary  In 
lien  thereof.  Cope's  Case,  20  Zj.  J.  Cb.  N.  S. 
28,  1  Sim.  N.  8.  54.  The  vice  chancellor  ac- 
toally  allowed  him  his  salary  for  the  full  two 
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ever  they  made  any  charge  for  so  doing. 
(10)  That  the  receiver  paid  to  each  of  these 
petitioners  the  amount  due  tiiem  on  account 
of  salary  up  to  Septeonber  1,  1898,  tbe  date 
of  his  qualiUcation  as  receiver  and  his  tak- 
ing charge  of  the  property  and  effects  of  the 
company.  (II)  "That,  after  the  appoint- 
ment of  the  receiver  and  his  entering  upon 
the  duties  of  his  office,  tiie  petitioner  Harlan 
P.  Kelsey  was  not  called  upon  or  required  to 
perform  any  service  whatever  for  the  com- 
pany, and  aid  not  In  fact  perform  any  serr- 
ice  on  its  account,  except  attendance  at  meet- 
ings of  the  stockholders.  (12)  That  the  pe- 
titioner Thomas  F.  Parker,  after  the  ap- 
pointment of  receiver  and  his  qualiflcntion, 
continued  to  act  as  president  of  the  corpora- 
tion as  to  all  matters  that  seemed  to  require 
his  attention,  and  interested  himself  in  the 
affairs  of  the  company,  and  in  the  efforts 
made  by  himself  and  odiers  to  extricate  the 
corporation  from  its  flnandal  difficulties, 
tie  was  recognized  as  the  president  of  the 
company  at  the  meeting  of  the  corporation 
held  in  1804,  and  he  aided  and  assisted  the 
receiver  in  his  care  of  the  affairs  of  the  corn- 


years,  considering  sncb  allowance  reasonable, 
Inasmncb  as  be  had  served  for  nearly  the  whole 
of  the  second  year,  and  tbe  measare  of  bis  dam- 
ages for  nonemployment  for  the  whole  year 
would  be  eleven  montha  and  perhaps  something 
more  for  the  Inconvenience  of  looking  ont  for 
other  employment. 

An  empioyee  of  a  corporation  under  an  agree- 
ment that  he  shall  serve  until  his  services 
shall  be  determined  by  three  months*  notice  la 
entitled  to  prove  his  claim  for  three  months' 
salary  In  lien  of  such  notice  of  discharge,  on 
the  termination  of  his  employment  by  the  liqui- 
dator of  the  company,  appointed  en  the  makliv 
of  a  compulsory  wlnding.np  order,  where  his 
services  were  continued  after  such  appointment 
while  tbe  company  was  In  the  bands  of  the 
liquidator,  since  such  continued  employment 
must  be  considered  to  go  on  under  tbe  old  con- 
tract, entitling  him  to  sach  notice.  Re  English 
Joint  Stock  Bank,  L.  B.  8  Eg.  S41,  15  L.  T.  N. 
S.  52S,  DIstlngnlBhlng,  on  the  ground  of  tbe  con- 
tlnaance  of  the  company,  the  decision  In  Re 
General  Rolling  8tock  Co.  I*.  R.  1  Bq.  846,  8S 
Beav.  207,  13  Jnr.  N.  8.  44,  In  which  a  similar 
allowance  was  contended  for,  but  wherein  It 
was  held  that  tbe  winding-up  order  was  notice 
to  all  tbe  world,  and  that  tbe  applicant  was 
entitled  to  prove  his  salary  on  the  footing  of 
having  had  notice  of  discharge  on  tbe  day  the 
order  was  made.  This  case  vAgbt  seem  to  In- 
dicate that  If  thm  had  hem  no  contlnnanee  of 
the  company's  business  no  allowance  would 
have  been  made ;  bat  in  Telland'e  Case,  L.  R.  4 
Bq.  860,  which  seems  to  have  arisen  out  of  tbe 
winding  np  of  tbe  same  corporation,  tbe  al- 
lowance for  ttie  unexpired  portion  of  a  deflnlta 
term  of  employment  was  made  wUhont  any  soeh 
suggestion,  so  that  It  would  seem  to  rest  hers 
on  the  indeflnlteness  of  tbe  term  and  the  other 
facts  of  tbe  partlcolar  claim. 

The  doctrine  of  tbe  American  decisions  that 
no  recovery  can  be  had  as  for  the  breach  of  ancta 
contracts  upon  tbe  dissolution  of  tbe  corpora- 
tion seems  to  be  contrary  to  the  general  rule 
laid  down  by  some  text  writers,  that,  while  tbe 
necessary  effect  of  dissolution  Is  to  put  an  end 
to  the  contracts  of  the  corporation  Involving 
a  continuing  duty  or  llabill^  on  its  part,  the 
other  party  la  entitled  to  Jnat  eomiwnsatlon. 
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panj.  Vo  evidenoe  mu  introduced  before 
me  a*  to  the  value  of  such  serricea  aa  he 
r«idered  in  tbia  behalf.  (13)  Thomas  F. 
Parker  attended  a  meeting  of  the  corpora- 
tion, and  a.t  such  meeting  was  recognized  ae 
the  jpresident  of  the  company,  and  he  ex- 
pended of  his  own  means  in  attending  such 
meetingthe  sumof  seventeenand  95/100doI> 
lars.  (14)  There  was  no  contrail  or  agree- 
ment aa  to  oompensation  between  the  corpo- 
ration and  petitioners,  or  either  of  them,  ex- 
cept eueh  contract  or  agreement  as  is  con- 
tained in  the  action  of  the  etockholders  and 
directors  above  set  forth  electing  them  to  be 
oflicers  of  the  company,  and  fixing  their  sal- 
aries, and  inducting  them  into  their  offices. 
From  these  facts,  so  found  by  me,  I  conclude 
that  the  petitioners  are  not  entitled  to  prove 
in  this  action  the  claims  against  the  oorponb- 
iion  set  up  by  tiiem,  the  appointment  oi  the 
noeiver  having  bad  the  legaJ  effect  of  dis- 
conUnuing  their  right  to  salaries  from  the 
corporation,  and,  as  they  have  no  claimn 
against  the  corporation  except  for  such  sal- 
aries, they  cannot  recover  anything  as  cred- 
itors in  this  action.  I  disallow  Mr.  Parker's 
claim  (tI7.95)  for  expenses,  because  it  is  a 
claim  originating  entirely  after  this  Ull  was 
filed.  I  therefore  answer  both  issues,  'Na' 
In  arriving  at  my  conclusions  of  fact,  stated 
above,  I  have  considered  all  the  evidence  re- 
lied upon  by  the  claimants,  notwithstanding 
the  objections  of  defendant,  and  have  sus- 
tained all  objections  made  by  the  claimants, 
and  excluded  all  evidence  objected  to  by 
them." 

We  do  not  feel  at  liberty  to  review  the  ref- 
eree's finding  of  fact  as  presented  to  us  in 
the  first  and  aecond  exceptions.  Where  a 
fact  is  found  without  any  evidence  tending 
to  prove  it,  the  finding  is  reviewable  by  us : 
but  where,  without  the  exclusion  of  any  evi- 
dence whatever,  the  referee  and  court  find 
that  there  was  no  evidence  tending  to  prove 
an  allegation,  how  can  we  review  the  find- 
ing without  passing  upon  the  weight  of  the 
evidenced  If  we  were  to  say  that  the  court 
was  in  error  In  saying  that  there  was  no 
avidenoe,  and  that  tiiere  was  evidence  tend- 
ing to  support  the  alle^tion,  we  could  not 
eay  that  the  evidenoe  was  sufficient  to  prove 
the  allegation,  as  that  would  be  passing  up- 
on its  weight.  Therefore  the  thinl  exception 
of  the  petitioners  is  all  that  is  properly  be- 
fore us,  and  it  is  as  follows:  "(3)  For  that 
the  referee  erred  in  his  conclusions  of  law  as 
follows ;  That  the  petitioners  are  not  enti- 
tled to  prove  in  this  action  the  claims 
against  the  oonior«.tion  set  up  1^  them,  the 
aj^intment  of  the  receiver  having  had  the 
Icsal  effect  of  disoontinning  their  right  to 
■uariea  from  the  corporation,  and,  as  they 
have  no  claims  against  the  corporation  for 
such  salaries,  they  cannot  recover  anything 
as  creditors  in  this  action."  The  court  be- 
low confirmed  the  report  of  the  referee  in 
all  respects. 

We  frankly  admit  that  this  case  has  ^ven 
us  much  troiible.  and  to  it  we  have  given 
careful  consideratioiL  The  authorities  on 
the  exact  point  are  not  numerous^  but  they 
51  L.  R.  A. 


are  conflicting,  and  from  courts  of  Uie  high- 
est respectability.  In  Spader  v.  Murat  Dee- 
oration  Mfg.  Co.  47  it.  J.  En.  18,  20  Atl.  373, 
in  an  able  opinion  by  the  cnanoellor,  it  was 
held  that  claims  for  damages  arising  from 
breaches  of  contract  for  services,  occasioned 
by  the  insolvency  of  the  defendant  corpora- 
tion, were  entitled  to  be  paid  pro  rata  out 
of  the  funds  in  the  hands  of  the  receiver. 
After  calling  attention  to  the  fact  that,  upon 
the  dissolution  of  a  corporation,  all  it^  sur- 
plus assets,  existing  after  the  payment  of 
debts,  are  returned  to  its  stockholders,  the 
court  says :  "It  could  hardly  have  been  the 
intention  of  the  lawmakers  to  distribute  the 
surplus  of  assets,  or,  in  other  words,  return 
capital,  to  the  stockholders  of  the  company 
( that  is,  to  those  who  deliberately  ventured 
for  ^n,  and  pledged  their  cwital  for  the 
security  of  those  who  were  induced  to  deal 
with  them),  and  at  the  same  lime  disr^fard 
those  who,  dealing  with  those  stockholders 
upon  the  faith  of  that  security,  became 
justly  entitled  to  damages  for  breaches  of 
contracts  occasioned  by  an  insolvency  and 
suspension  that  the  very  capital  relied  upon 
was  intended  to  ward  off.  Such  distribution 
would  be  the  protection  of  capital  against  its 
just  liability.  .  .  .  I  see  no  rea«on  un- 
der this  law  for  distinguishing  between  caaes 
where  the  breach  of  contract  precedes  the 
adjudication  of  insolvency  and  cases  where 
the  breach  follows  in  consequence  of  tiiat 
adjudication.  The  insolvency,  suspension  of 
business,  and  receiver^lp  do  not  extinguish 
the  corporation's  life.  The  chancellor  ^ay' 
declare  the  charter  to  be  forfeited  and  void, 
and  'may*  direct  a  division  of  the  surplus  as- 
sets among  the  stookholderai  hut  cases  may 
arise,  and  do  arise,  where  he  should  not,  and 
does  not,  exercise  that  power,  because  the  as- 
sets are  sufficient  to  pay  creditors,,  and  jus- 
tify the  discharge  of  the  receiver,  so  that  the 
company  may  resume  its  business.  Conse- 
quently the  rule  that  when  a  master  dies  the 
contract  with  hie  servant  is  terminated  is 
not  potent  in  this  consideration."  This  is 
the  New  Jersey  mle,  and  there  is  much  to 
commend  it.  But  we  think  that  Uie  aver- 
age ends  of  justice  would  be  better  and  more 
f^nerally  aubaerved  by  following  the  New 
York  rul^  as  laid  down  in  People  v.  Globe 
Mut.  L.  Ine.  Oo,  91  N.  Y.  174,  where  the 
court  says,  on  page  178:  "There  was  no 
breach  of  the  contract  between  Mix  and  the 
insurance  company  by  either  of  the  parties. 
It  was  in  process  of  continued  performance 
according  to  its  terms,  and  was  unbroken, 
at  the  moment  when  the  Injunction  order 
was  served.  That  operated  upon  both  par- 
ties at  the  same  instant,  and  perpetuated  the 
then  existing  rights  and  conditions.  Before 
its  service,  the  company  had  done  nothing  to 
prevent  performance,  and  we  must  assume 
was  both  ready  and  ahle  to  perform.  It  had 
d<me  no  act  which  amounted  to  a  refusal, 
or  which  made  it  unable  to  carry  out  its  con- 
tract For  aught  that  appears,  it  would 
have  done  so  if  let  alone.  But  it  was  not 
permitted  to  perform.  The  state,  by  the  in- 
junction order  oi>erating  alilM  upon  the  com- 
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pm3^y  snd  it*  agents,  paralyzed  the  action  of 
%oth  the  contracting  parties,  bo  that  neither 
-eould  perform,  or  put  the  other  in  the  wrong. 
Thereupon  the  company  could  not  refuse, 
■and  did  not  refuse.  To  put  it  in  the  wrong, 
«nd  make  it  liable  for  a  brea^,  required  ac- 
tion on  the  part  of  Mix.  As  a  condition 
precedent,  he  was  bound  to  show  both  abil- 
sly  and  readiness  to  perform  on  his  part. 
.  .  .  He  could  do  neither.  Performance 
1)7  htm  had  become  illegal.  It  would  have 
4>een  a  criminal  contempt,  and  possibly  a 
misdemeanor.  There  could  be  neither  readi- 
jieBS  nor  ability  to  do  the  forbidden  and  un- 
lawful acts.  ...  So  tbat,  from  the  ne- 
-cessity  of  the  case,  as  there  was  no  breach  on 
«ither  side  before  the  injmietion,  so  there 
•could  be  none  after.  What  had  happened 
was  a  disEolution  of  the  contract  by  the  bot> 
■ereign  power  of  the  state,  rendering  perform- 
Anoe  on  either  side  impossible.  And  this  re- 
sult was  within  the  contemplation  of  the 
parties,  and  must  be  deemed  an  unexpressed 
-condition  of  their  agreement.  One  party 
was  a  corporation.  It  drew  its  vitality  from 
the  grant  of  the  state,  and  eould  only  live  1^ 
its  permifwion.  It  existed  within  o«rtain  de- 
fined limitations,  and  must  die  whenever  its 
-creator  so  willed.  The  general  agent  who 
'Contracted  with  it  did  so  with  knowledge  of 
«he  statutory  conditions,  and  these  must  be 
-deemed  to  have  permeated  the  agreement, 
.and  constituted  elements  of  the  obligation." 
Again,  in  distinguishing  a  different  class  of 
•casM,  the  court  says,  on  page  ISO:  "In  all 
■of  tbem  the  companies  stopped  payment  be- 
fore any  intervention  of  the  law,  and  this, 
beiiig  done  hy  open  and  puUie  noUce, 
.amounted  to  a  voluntary  refusal  of  perform- 
Ance,  and  therefore  a  breach  of  contract,  es- 
"tablished  before  the  winding-up  orders  were 
made  and  the  liquidators  appointed.  When 
the  court  interfered,  it  found  broken  con- 
tracts, and  a  liability  for  a  breach  already 
-existing,  and  dealt  with  what  it  found.  It 
did  not  itself  break  what  was  already  bro- 
ken.'* The  court  farther  distinguishes  a  cer- 
tain class  of  cases  where  property  rights 
«iiTvivc  the  death  of  the  parties.  We  have 
•quoted  at  length  from  this  opinion  because 
it  expresses  so  cleaj-ly  our  own  view  of  the 
law.  It  is  cited  and  followed  by  the  circuit 
■court  of  the  United  States  in  Maleomson  v. 
Wappoo  SlilU,  88  Fed.  Rep.  680.  This  rule 
■applies  in  the  ease  at  bar.  ^e  petitioners 
-were  elected  to  tlwlr  respeetive  offices  for  Uie 


purpose  of  having  the  ordinary  duties  of 
those  offices  properly  performed.  Salaries 
were  aaeigned  to  them  for  the  proper  per- 
foriuance  of  those  duties,  and  were  paid  for 
the  full  time  that  they  were  performed. 
The  company  never  refused  to  perform  its 
part  of  the  contract,  nor  were  the  claimants 
in  a  conditi<Hi  to  perform  th^r  part  after 
the  appointment  of  a  receiver.  It  is  true 
th^  do  not  appear  to  have  been  enjoined 
from  doing  so,  but  that  was  the  practical 
effect  of  the  order  appointing  the  receiver. 
He  was  directed  to  take  control  of  all  the 
property  of  the  cranpany,  and  to  assume  en- 
tire management  of  its  affairs.  This  left 
nothing  for  the  petitioners  to  do,  as  any  in- 
terference with  the  duties  of  Uie  reCMver 
would  have  been  a  contempt  of  court.  It 
makes  no  difference  whether  their  relations 
with  the  company  were  severed  or  not.  It  is 
probable  that  if  the  recover  had  been  dis- 
charged, and  the  company  permitted  to  re- 
sume the  managonent  of  its  own  affairs,  dur- 
ing the  continuance  of  their  terms,  or  per- 
haps even  if  before  the  Section  of  tJieir  suc- 
cessors, they  would  at  once  have  resumed 
their  oiRces,  witA  all  their  duties,  powers, 
and  emoluments.  But  it  is  certain  that 
during  the  continuance  of  the  receiyersbip 
they  neither  did  nor  could  perform  such  du- 
ties, and  that  their  inaMlity  to  do  so  did  not 
arise  from  any  adverse  action  on  the  pert  of 
the  company.  As  they  did  not  perform  those 
duties,  they  did  not  earn  the  salary  attached 
to  their  performance,  and  they  cannot  re- 
cover from  the  defendant  for  a  breach  of 
contract  where  the  defendant  has  been  guilty 
of  no  breach.  If  the  receivership  had  been 
only  partial,  extending  only  to  particular 
property,  and  leaving  the  defendant  corpo- 
ration still  in  the  general,  and  even  partial, 
management  of  its  affairs,  the  ease  would  be 
different.  If  the  petitioners  rendered  any 
service  to  the  receiver,  we  do  not  see  why 
they  should  not  be  paid,  but  they  cannot  re* 
cover  bi  the  ^lape  of  salaries  for  offices 
that  were  practically  in  sheyanos.  When 
this  ease  was  here  before  (reported  in  117 
N.  C.  471,  23  S.  E.  442),  all  that  this  court 
decided  wns  that  the  petitioners  had  a  right 
to  be  heard  upon  the  facts  as  well  as  the  law. 
They  have  now  been  heard,  and,  npon  the 
facte  as  found  by  the  referee,  they  eamot  re- 
cover, in  our  view  of  tiie  law. 
The  judgment  betoio  it  ajflrmod. 
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STATE  of  Missouri  rel.  STAR  PUB- 
LISHINO  COMPANY,  Formerly  Sayings 
Company, 

V. 

ASSOCIATED  PRESS. 

(  Ho  ) 

1.   A  «eMud  amd  ronmal  of  m  »rope« 
«mtn«t  to  mpply  news  to  a  aewspaper  la 


a  neeessarr  condition  preeedent  to  anj  writ 
of  mandamus  to  compel  a  press  assoelatlSK 
to  eater  Into  snch  a  contract. 

«.  Ab  allevatloM  th«t  •  aewipapcr  !■ 
roadr  to  enter  Intc  "s  proper  contract"  with 
a  press  association  Is  too  varue  and  IndeS- 
nlte  to  base  thereon  tbe  jud^ent  of  a  court 
for  the  maklDg  of  such  a  contract. 

S.    A  oovrt  will  a«t  hr  MUUtOamiui 

pel  a  preaa  aaaotilatloB  to  encor  fat* 


Note.— Ifte  above  ease  la  sharply  in  conflict  I  Ocean  Fob.  Co.  v.  Asaodatsd  Press  (ni.)  48 
-Wftb  the  IlHnols  dselrion  In  th»  esse  of  Intst^  I  L.  XL  A.  068. 
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A  contract  for  the  mpplrtng  of  oews  to  a 
newspaper,  Bkice  a  court  cannot  compel  tbe 
making  of  a  contract  because  tbe  element  of 
the  specific  act  to  be  performed  la  lacking, 
and  for  the  further  reason  that  a  contract  of 
thlB  kind  would  necessarily  Inrolre  and  re- 
quire for  a  long  time  the  exercise  of  Judgment, 
continuous  supervision,  special  experience, 
and  business  discretion. 

4.  A  by-la.w  of  m  press  MMOclation  pro- 
viding for  the  admission  of  new 
members  upon  tbe  sanction  of  a  majority 
of  tbe  board  ot  directors,  even  If  It  could  be 
deemed  to  have  been  passed  for  the  benefit 
of  an  applicant  for  membership,  caooot  be 
enforced  by  tbe  ooorts  for  bla  braeflt,  where 
It  does  not  fix  the  compensation  to  be  paid 
or  the  otber  tu^a  of  tbe  contract. 

5.  A  rlvht  of  eminent  domain  possesaed 
by  a  press  asBocIatlon  under  its  original 
charter  Cor  tbe  purpose  of  establishing  tele- 
graph and  telephone  lines,  but  which  has 
never  been  ezerclaed,  and  has  been  abdicated 
by  an  ammdment  to  the  chart«r.  Is  of  DO 
effect  Id  determining  the  right  of  the  goveru- 
mient  to  regulate  the  business. 

6.  A  press  aHOClatlon  wlilch  liaa  no 
exeloslve  or  pecnllar  facilities  for 
the  Bratherlnir  ot  news,  but  which  has  nu- 
merous competitors  In  the  buslneaa,  and  which 
has  been  granted  no  special  or  exclnslve  right 
or  privilege  by  the  state,  cannot  be  compelled 
to  enter  into  a  contract  with,  or  to  furnish 
newa  to,  a  newspaper  wlileb  It  has  refused 
to  serve  In  a  town  where  it  auppllea  newa  to 
other  newspapers. 

7.  The  famlsliinir  of  news  br  &  press 
•Moelfttlon  to  newspajters  Is  not  within 
the  scope  of  B«v.  Stat.  1809,  I  8965,  pro- 
hlUtlng  tnista  or  combinations  to  regulate 
or  fix  the  price  of  manafacturea,  commod- 
ities, "or  any  article  or  thing  whatKwrer." 

(October  Term,  1900.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defeaidant  to  furnish  relator 
with  news  collected  by  it  for  publication. 
Denied. 

The  facta  are  stated  in  the  opinicm. 

Jfr.  Matliam  Fnuk,  for  relator: 

The  Aasociated  PrcM  it  like  any  other  eor- 
poratioD  In  charge  of  a  public  utility. 

When  prin.te  property  is  affected  with  a 
public  interest,  it  ceases  to  be  juris  privati. 

It  is  clothed  with  a  public  interest  when 
used  in  a  manner  to  make  it  of  public  con- 
Bwuence  and  affect  the  community  at  large. 

When  one  devotes  his  property  to  a  public 
use  in  which  the  public  ms  an  interest  he,  in 
ihct>  grants  to  tm  public  an  interest  in  that 
use,  aud  must  sulmiit  to  be  contrt^led  "by  the 
public  for  the  common  good  to  the  extent  of 
the  interest  thus  granted. 

ifu»»  T.  IlUnois,  94  U.  S.  113,  24  L.  ed. 
77 ;  Chicago,  B.  <£  Q.  R.  Go.  v.  lotoa,  94  U. 

8.  16S,  aub  nom.  Chicago,  B.  d  Q.  R.  Co.  v. 
Cutta,  24  L.  ed.  04;  Peik  y.  Chicago  A  V.  W. 
R.  Co.  94  U.  &  105,  24  L.  ed.  97. 

This  definitioii  <Hf  the  oharaeter  of  prop- 
er^ whidi  may  be  denned  affected  by  a  pub* 
lie  use  haa  beian  time  and  time  again  con- 
firmed. 

Companies  conducting  grain  elevators : 
Stewart  r.  Great  Northern  R.  Co.  65  Minn. 
017.  S8  L.  R.  A.  427,  68  N.  W.  208 ;  People 
T.  Budd,  117  N.  Y.  1.  5  L.  R.  A.  569,  22  K. 
61  L.  R.  A. 


E.  C70,  682;  Budd  v.  W«w  Torh,  143  U.  & 
517,  36  L.  ed.  247, 4  Inters.  Com.  Rep.  4fi,  IS 

Sup.  Ct  Kep.  408. 
Street  railways: 

Buffalo  East  Hide  R.  Co.  t.  Buffalo  Street 
It.  Co.  Ill  N.  Y.  132,  2  L.  R.  A.  884,  19  N. 
K.  03;  Sternberg  v.  State,  36  Neb.  307, 19  L.. 
R.  A.  570,  54  N.  W.  S63;  Parker  r.  Metro- 
politan R.  Co.  109  Mam.  606. 

Public  warehouses: 

A'aa/i  v.  Page,  80  Ky.  539,  44  Am.  Rep- 
490 ;  Braaa  v.  North  Dakota  ex  rel.  Stoeaer^ 
153  U.  S.  391,  38  L.  ed.  757,  4  Inters.  Com. 
Rep.  670,  14  Sup.  CL  Rep.  857;  Delaware,- 
L.  d  W.  H.  Co.  V.  Central  Stock-Yard  &■ 
Transit  Co.  46  N.  J.  Eq.  60,  6  L.  R.  A.  855, 
17  Atl.  146. 

Supplying  customers  with  telephones  or 
sending  messages  by  telephone : 

Hookett  v.  State,  106  Ind.  250,  55  Am. 
Rep.  201,  5  N.  E.  178;  Central  U.  Teleph.  Co. 
V.  State  ex  rcl.  Policy,  118  Ind.  194,  19 
E.  004,  10  Am.  St  R^.  114,  and  note. 

All  classes  of  oommon  carriers: 

Georgia  R.  d  Bkg.  Co.  t.  Smith,  128  U. 
174,  32  L.  ed.  377,  9  Sup.  CL  Rep.  47;  Boa- 
ton  d  M.  'R.  Co.  V.  York  County  Comra.  19 
Me.  386,  10  Atl.  113. 

Telegraph  companies  and  corporations : 

Westei-n  U.  Teleg.  Co.  v.  Pendleton,  95 
Ind.  12,  48  Am.  Rep.  692. 

Grist-mills: 

Burlington  v.  Beasley,  94  U.  S.  310,  24  L. 
ed.  161 ;  Olmatead  t.  Camp,  33  Conn.  632,  89 
Am.  Dec.  221 ;  State  t.  Bdwarda,  86  Me.  105> 
25  L.  R.  A.  504,  89  Atl.  947. 

Hacks : 

Lindsay  v.  Anniaton,  104  Ala.  261,  27  L. 
R.  A.  436,  16  So.  646;  Veneman  r.  Jones^ 
118  Ind.  41,  20N.  E..644. 

Canals: 

Savannah  A  O.  Canal  Oo.  t.  Shumw^,  91 

Ga.  400,  17  S.  E.  987. 
Public  wharves: 

Chicago  Dock  d  Canal  Co.  v.  Qarrity,  111^ 
III.  155,  3  N.  E.  448;  Barrington  r.  Commer- 
cial Dock  Go.  15  Wash.  176,  S3  L,  R.  A.  116„ 
46  Pac  748. 

Hotels : 

Boatick  v.  State,  47  Ark.  126,  14  S.  W: 
476. 

Theaters  and  other  public  places  of  amuse- 
ment: 

Civil  Rights  Casea,  109  U.  S.  3,  27  L.  ed. 
835,  3  Sup.  Ct.  Rep.  18;  People  v.  King,  110 
N.  Y.  418,  1  L.  R.  A.  293,  18  N.  E.  245. 

C/orporations  supplying  the  public  with' 
gas: 

State  ex  rel.  Attj/.  (Ten.  v.  Oolumbua  Oaa- 
light  d  Coke  Co.  84  Ohio  St.  672,  32  Am.. 
Rep.  390. 

Companiea  mpplying  the   poblie  with 

water: 

Spring  VaUeff  WateneorkM  t.  Sehottler, 
110  U.  S.  347,  S8  L.  ed.  173,  4  Sup.  Ct  Rep. 
48 ;  Wheeler  v.  Northern  Colorado  Irrig.  Co. 
10  Colo.  582,  17  Pac  487 ;  White  v.  Farmer^ 
Eiqhline  Canal  d  Reservoir  Co.  22  Colo.  198, 
31  L.  R.  A.  828,  43  Pac.  1028;  American  Wo- 
terworks  Oo.  v.  State  em  rel.  Walker,  46  Neb*. 
194,  30  L.  R.  A.  447,  64  N.  W.  711. 

Boards  of  trade  engaged  in  the  busines* 
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•I  et^eeting  and  faTnUhing  to  the  publle  n- 
ports  and  quotationi  of  market  prices: 

New  York  A  O.  Omin  <£  Stock  Eaohangc 
T.  Chicago  Bd.  of  Trade,  127  HI.  168»  2  U  R. 
A.  411,  19  N.  E.  855. 

Legislation  enacted  for  the  r^ulation  of 
those  engaged  in  business  affected  by  a  pnb- 
lie  use,  intended  to  promote  the  pnolie  wel* 
fare,  has  been  almost  nnlTersally  sustained. 

32  Am.  Iaw  Bar.  501;  81  Am.  Lair  Rer. 
683;  Belaher  Sugar  Bef.  Co.  t.  St.  Louis 
Grain  Elevator  Oo.  101  Mo.  192,  8  L.  R.  A. 
801,  13  S.  W.  822;  Oravew  V.  Rodgers,  101 
Mo.  247,  14  S.  W.  106;  St.  Louis  T.  Bell 
Tetej>k.  Co.  90  Mo.  623,  2  L.  R.  A.  278,  10  S. 
W.  107 ;  State  em  rel.  National  Bubtoai/  Co. 
T.  St.  louie.  145  Ma  661,  42  L.  R.  A.  113, 
40  S.  W.  081. 

The  Aaaoeiated  Press  is  not  a  vtrtua]  mon- 
opoly only,  but  the  real,  genuine  artielK 

Minnesota  Tribune  Co.  v.  Aeeooiated 
I^  ess,  27  C.  C.  A.  542,  56  U.  8.  App.  186,  83 
Fed.  Rep.  350. 

Tbe  Associated  Press  has  taken  the  whole 
matter  of  the  collection,  distribuUon  and 
puUication  of  news  into  ita  hands.  It  has 
brought  the  leading  new«>aperB  of  the  coun- 
try under  its  oon^l.  It  is  possible  for  it 
to  eetaUish  a  censorship  over  public  Intelli- 
gence ;  it  dictates  to  a  newspaper  from  whom 
the  newspaper  shall  buy  its  news,  and  it  is 
daimed  that  this  can  be  done  as  a  mutual 
eoKiperative  association. 

The  fact  that  the  price  paid  by  t^e  mem- 
bers of  the  Associated  Press  to  the  Associ- 
ated Press  Is  called  an  "assessment"  does  not 
change  the  nature  of  the  transaction. 

Berry  v.  Knights  Templars?  cE  M.  Life  In- 
demnity Co,  46  Fed.  Rep.  439;  State  ea  rel. 
Beach  r.  Oitieen^  Ben.  Asso.  8  Mo.  App. 
183. 

The  remedy  soi^rht  here  is  the  proper  one. 

People  «dp  Tel.  Postal  Teleg.  Cable  Co.  v. 
Budeon  Bm«r  TeUph.  Oo.  19  Abb.  N.  C.  466; 
Stale  ex  rel.  Webster  v.  Nebraska  Teleph. 
Co.  17  Neb.  126,  52  Am.  Rep.  404,  22  N.  W. 
237;  State  ex  rel.  Ma$toon  v.  Republiean 
Valley  R.  Co.  17  Neb.  647,  52  Am.  Rep.  424, 
24  N.  W.  320;  People  ea  rel.  CantreU  v.  St. 
Louis,  A.  d  T.  H.  R.  Go.  176  111.  612,  36  L. 
R.  A.  056,  45  N.  E.  824,  S2  N.  E.  292. 

The  contract  of  the  respondent  with-  the 
St.  Louis  Post-Dispatdi  and  other  St.  Louis 
papers  is  void  as  against  puUIo  policy. 

State  ex  rel.  American  U.  Teleg.  Co.  ▼. 
Belt  Teleph.  Co.  36  Ohio  St.  296,  38  Am.  Rep. 
683,  and  note;  Texas  Standard  Oil  Co.  v. 
Adoue.  83  Tex.  860,  16  L.  R.  A.  698,  19  S.  W. 
274 ;  New  York  d  O.  Orain  d  Stock  Exchange 
¥.  Chicago  Bd.  of  Trade,  127  111.  153,  2  L.  R 
A.  411,  10  N.  E.  865;  Friedman  v.  Gold 
Stock  Teleg.  Co.  32  Hun,  4;  Smith  r.  Gold  d 
Btook  Teleg.  Oo.  42  Hun,  464. 

Ur.  F.  H.  7«dw«.  with  Meten.  Boyla, 
Priest.  *  lAlwajw  and  B.  E.  Ball,  for 
respondent; 

By-law  7  was  not  enacted  for  the  benefit  of 
the  relator,  and  it  does  not  in  aiqr  view  ere* 
ate  a  contract  between  the  relator  and  re- 
spondent. 

The  courts  will  not  by  mandamus  compel 
the  maldng  of  a  oontraet,  nor  will  tbey  bj 
•1  L.  IL  A. 


mandamus  or  otherwise  specifically  enforoe- 
a  contract  whose  performance  requires  lon|^ 
time,  continuous  supervision,  special  expe- 
rience, and  business  discretion. 

14  Am.  &  Eng.  Enc.  Law,  p.  104;  Tappings 
Mandamus,  66;  State  ex  rel.  BoJiannon  v. 
Howard  County  Ct.  39  Mo.  375 ;  Iron  Ag» 
Pvb.  Co.  V.  Western  V.  Teleg.  Co.  83  Ala. 
408,  3  So.  449 ;  People  ex  rel.  National  Cigar 
Co,  V.  Dulaney,  96  111.  603. 

If  newagathering  is  a  publie  esnploymentt- 
then,  a  fortiori,  the  publication  of  a  news- 
paper is  so. 

The  entire  usage  of  English-speaking  peo- 
ples with  newBjpepers  has  been  with  them  as- 
institutions  which  should  be  free. 

In  the  gathering  and  transmission  of  its- 
news  the  Associated  Press  exercises  no  pub- 
lic franchises  whatevM. 

llie  gathering  of  news  is  a  peraonal  serv- 
ice, and  the  transmission  of  it  is  through 
public  instrumentalities,  with  respect  to- 
which  the  Associated  Press  neither  has  nor 
claims  any  peculiar  rights  or  privileges. 

The  report  ol  current  events,  made  by  the 
members  of  the  Associated  Press  and  by  ita 
employees,  being  the  product  of  individual 
labor  unaided  by  public  powers  or  spedal 
privileges,  is  private  property. 

Vennble  v.  Wabaah  Western  R.  Co.  112- 
Mo,  103,  18  L.  R.  A.  68,  20  S.  W.  493 ;  Bard- 
ing  V.  Goodlett,  3  Yerg.  41,  24  Am.  Dec. 
546;  Dunlap's  Cable  News  Co.  v.  Stone,  3» 
N.  Y.  S.  R.  237.  15  N.  Y.  Supp.  2;  Matthew* 
V.  Associated  Press,  61  Hun,  199,  15  N.  T. 
Supp.  887,  1S6  N.  Y.  333,  32  N.  E.  981. 

The  Associated  Press  is  but  an  assooiatioik 
of  publishers  who  have  combined  their  ef- 
forts and  facilities  to  gather  news  for  them- 
selves as  efBciently  and  economically  as  pos- 
sible. It  has  and  can  have  no  monopoly  of 
the  news  itself,  and  hag  neither  monopoly 
nor  special  facility  for  the  transmission  of 
news. 

Other  agencies  for  newsgathering  do  In- 
fact  exist  and  an  in  suocessf ul  operation  at. 
this  time. 

Com.  T.  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346;  Cote  T.  Murphy,  169  Pa.  420,  23  L.  R. 
A.  136,  28  Atl.  190;  Hamilton-Brown  Shoe- 
Co.  V.  Saaey,  131  Mo.  212,  32  S.  W.  1106; 
Arthur  V.  Oakes,  26  L.  R.  A.  414,  4  Inters. 
Com.  Rep.  744,  11  C.  G.  A.  200.  24  U.  S.  App. 
230,  63  Fed.  Rep.  310;  United  States  v. 
Debs,  6  Inters.  Com.  Rep.  168,  64  Fed.  R^. 
724 ;  Be  PheUm,  4  Inters.  Gom.  Rep.  788,  62" 
Fed.  Rep.  803;  United  States  t.  EUtott,  8 
Inters.  Com.  Rep.  148,  64  Fed.  Rep.  27 ;  Her- 
riman  v.  Meneies,  116  Cal.  16,  35  L.  R.  A. 
318,  46  Pac.  730,  44  Pae.  660;  Matthews  v. 
Associated  Press,  136  N.  Y.  333,  32  N.  E. 
981 ;  ifunn  v.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77;  18  Am.  A  Eng.  Enc.  Law,  p.  746; 
Tiademan,  Pol.  Po>wer,  S  t. 

The  Associated  Press,  while  authorized  1^ 
Its  OTiginal  charter  to  conduct  a  telegraph 
and  telephone  business,  never  in  fact  exer- 
cised such  authority,  and  therefore  had  not. 
the  right  of  eaninent  domain. 

Since  this  suit  was  begun  it  has  amended 
its  charter,  and  relinquished  all  right  to  d» 
a  telegraph  m*  tel^hcme  busiiws^^  . 
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Harding  t.  Ooo^tif  8  Terg.  41,  24  Am. 
Dec.  MO ;  People  ecs  rvl.  Robmson  V.  Pitta- 
iuygh  It.  Co.  63  Cat.  694;  Shall  v.  German 
■Coal  Co.  118  111.  427,  69  Am.  Rep.  379,  10 
ir.  K  199;  Louisville  Transfer  Co.  t,  Atneri- 
«m  Diet.  Teteph.  Co.  (Ky.)  24  Alb.  L.  J. 
■283. 

The  purpose  of  tbe  Aesociated  Press  is 
«imply  to  facilitate  and  cheapen  the  gather- 
ing of  news  by  .its  manben.  It  does  not  as- 
«ume  to  regiuaie  in  any  wise  the  dealings 
«f  its  members  with  the  public,  and  does  not 
jn  any  manner  restrict  or  hinder  eompetiUon 
"between  them. 

Vawter  v.  Uisaouri  P.  R.  Co.  84  Mo.  679, 
-S4  Am.  Rep-  105;  Hamilton-Brown  Shoe  Go. 
V.  SasBcy,  131  Mo.  212,  32  S.  W.  1106;  Hop- 
Jiina  T.  United  Utates,  171  U.  8.  678,  43  L. 
<ed.  290,  19  Sup.  Ct  Rep.  40;  Anderson  v. 
Z/Hited  States,  171  U.  S.  604,  43  L.  ed.  300, 
19  Sup.  Ot  Rep.  60. 

Tlie  buijiness  of  the  Associated  Press  is 
the  rendition  of  personal  service;  but  if  it 
is  to  be  considered  as  commerce,  it  is  inter- 
state and  international,  and  therefore  with- 
in the  exclusive  power  of  Oongreas  to  regu- 
late. 

The  inaction  of  Congress  respecting  any 
t>raiidi  of  commerce  is  tantamount  to  a  dec- 
laration that  audi  commerce  shall  be  free. 

If  the  anti-trust  statute  of  the  United 
"States  is  held  to  be  applicable,  then  the  rem- 
edies prescribed  1^  it  are  exdusive  of  all 
-others. 

Welton  V.  Missouri,  91  U.  S.  275,  2S  L.  ed. 
:347;  Mobile  County  v.  Kimhall,  102  U.  8. 
-691.  26  L.  ed.  238;  Waltaah,  St.  L.  d  P.  R. 
<Jo.  T.  Tllinois,  118  U.  S.  SS7,  30  L.  ed.  244, 
1  Inters.  Com.  Rop.  31,  7  Sup.  Ct.  R«p.  4; 
Western  U.  Teleg.  Go.  v.  Pendleton,  122  U. 
■B.  347,  30  L.  ed.  1187,  1  Inters.  Com.  Rep. 
300,  7  Sup.  Ct.  Rep.  1126;  Beach,  Monopo- 
lies, 713;  Ch-eer  v.  Stoller,  77  Fed.  Rep.  1; 
BUnAell  v.  Hagan,  64  Fed.  Rep.  41 ;  Pideook 
-V.  Harrington,  64  Fed.  Rep.  821. 

The  citizens  of  the  United  States  have  a 
paramount  right  to  communicate  witii  each 
-other  by  all  the  modes  known  to  modem 
-civil  izatioQ,  with  respect  to  any  and  all  mat- 
ters of  oommon  interest. 

CrandaU  t.  Nwada,  6  Wall.  36,  18  L.  ed. 
748. 

Sherwood,  J.,  delivered  the  opinion  of 
the  court: 

The  object  of  this  original  proceeding  is 
-to  compel  respondent,  the  Associated  Press, 
"to  furnish  to  the  Star  Publiahinf?  Company 
for  publication  in  its  newspaper,  "The  Star/' 
Ihe  budget  of  news  collected  daily  by  re- 
spondent, and  also  its  Saturday  night  news 
Teports. 

Relator  avers  tender  of  a  sum  above  that 
-for  which  other  papers  of  St.  IxHiis  are 
served  by  respondu^  with  such  news,  and 
■also  avers  demand  made  on  respondent  for 
-furnishing  to  it  its  Sunday  morning  reports 
Jis  per  contract,  and  for  such  daily  news  re- 
ports, and  its  refusal  to  furnish  the  same. 

Relator  also  alleges:  "Tlat  the  relator 
lierpin  now  is  and  has  been  for  a  long  time 
past,  to  wit,  for  the  period  of  six  months, 
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ready  and  willing  to  enter  Into  a  pn^ier  con- 
tract with  the  said  Associated  Press  to  n- 
ceive  and  pay  the  reasonaUe  charges  of  the 
said  Associated  Press,  mt  only  for  its  Sat- 
urday night  news  reports,  but  also  for  its 
daily  news  reports,  and  to  comply  with  all 
the  terms  and  conditions  which  the  said  As- 
sociated Press  itnpoees  upon  ite  other  pub- 
lishers of  daily  English  newspapers  in  the 
city  of  St.  Louis  reo^viiig  suon  news  re- 
ports.*' 

But  there  is  no  averment  that  relator  de- 
manded of  respondent  to  aiter  with  it  into 
such  "proper  contract,"  nor  that  respondent 
refused  to  enter  into  such  a  contract,  nor 
in  what  such  a  contract  would  consist,  al- 
though the  mandate  of  the  alternative  writ 
commands:  "TTiat  you  do  serve  this  relat- 
or, the  Sayings  Company,  at  the  city  of  St. 
Louis,  state  3  Missouri,  with  your  r^lar 
afternoon  news  reports,  and  wiUi  your  regu- 
lar Saturday  night  news  reports,  the  same 
being  the  reports  which  you  serve  at  said 
city  to  the  Pulitzer  Publishing  Company 
under  your  subsisting  contract  with  the  said 
company,  upon  the  payment  to  you  by  said 
relator  of  the  same  just  and  reasonable , 
charges  for  said  news  reports  which  yon  re- 
ceive from  said  Pulitzer  PubTi^ing  Com- 
pany, and  upon  compliance  with  such  rea- 
sonable agreement  in  that  behalf  as  you 
shall  make  with  this  relator,  and  with  such 
reasonable  by-laws,  rules,  and  regulations  as 
you  have  made  or  shall  have  made  in  that 
behalf,  and  that  you  continue  so  to  furnish 
this  relator  with  your  said  daily  afternoon 
news  reports  and  your  Satorday  night  newq 
reports  so  long  as  this  rdator  shall  comply 
\rith  the  contract  mode  between  you  and  it 
in  that  behalf." 

Tlie  substance  of  the  issues  presented  by 
the  pleadings  of  the  parties  to  this  litiga- 
tion has  been  very  well  condensed  by  counsel 
for  respondent,  and  we  adopt  ludi  condensa- 
tion. 

Kelator  asserts  t 

1.  That  it  has  a  contract  wltii  the  Asso- 
dated  Press  for  the  Sunday  morning  news. 

2.  That  the  gatiiering  of  general  news  for 
publication  in  a  daily  newspaper  is  a  public 
employment  which  must  oe  exereised  1^ 
those  who  engage  in  it  for  all  puUishers  of 
dailies  who  may  desire  it,  upon  equal  terms 
and  without  discrimination. 

3.  That  the  Associated  Press  has  by  its 
charter  assumed  this  public  employment, 
and  so  is  bound  to  exerdse  it  on  behalf  of 
the  relator,  upon  tender  of  compensation 
equal  to  that  paid  other  pnbltshers  simi- 
larly situated  and  reCMVing  a  similar  serv- 
ice. 

4.  That  the  Associated  Press  has  broken 
down  all  competitors  and  secured  a  monopo- 
ly of  the  businees  of  newsgathering,  In  con- 
sequence of  which  it  is  not  practicable  to 
publish  a  daiJj  newspaper  without  the  aid 
of  its  service. 

5.  That  the  Associated  Press  has  been 
granted  telegraph  and  telephone  franchises 
by  the  states  oi  Illinois  and  Missouri,  and 
also  possesses  the  power  of  oninent  domain. 

6.  lliat  the  1^-law        the  Associated 
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Tnm,  wUdi  makes  Uia  (xnuent  of  exiBtiog 
memben  a  oonditim  of  admitting  new  mem- 
han  in  any  loealltj  ia  in  Tfolation  of  the  an- 
ti-tni6t  lam  of  UlMonrl.  lUini^,  and  the 
United  States. 

The  napondent,  oa  tha  otli«r  hand,  as- 
«erts: 

1.  l%at  it  nenr  made  any  oontraet  with 
41ie  relator. 

£.  Tliat  tiie  gatiuring  of  news,  whether 
for  daily  newspapers  or  for  other  pnUica- 
tiona,  is  a  pureljr  priTata  Irasiness  requiring 
for  its  oonduet  no  puUie  bBaohlses  or  in-iTi- 

3.  That  while  the  Associated  Press  is  in 
form  a  corporatiMi  for  pecuniary  profit,  in 
its  substance  it  is  bat  a  voluntary  associa- 
tion of  publishers  of  newspapers  who  have 
«0DilHiied  thdr  energies  for  ths  aake  of 
greatar  dScieney  and  aecowi^f  in  newagath- 
«ring. 

4.  That  it  has  not  and  cannot  possibly 
tnonopoliza  the  business  of  newBgathering, 
and  tliat  in  fact  there  are  now  other  general 
newsgathering  agencies  in  successful  opera- 
tioD  in  the  United  States. 

6.  That  it  does  not  own  or  operate  tele- 
graph or  telephone  lines*  and  has  no  means 
for  the  transmission  oi  news  except  sudi  as 
are  open  to  evnyliody  on  like  terms. 

6.  That  it  has  never  exercised,  and  does 
not  possess,  the  power  of  eminoit  domain. 

7.  Hiat  it  is  not  a  trust  in  any  sense,  nor 
is  there  anything  unlawful  in  its  methods 
or  aims,  since  t£at  which  the  combination 
acoompli^es  among  its  members  has  exclu- 
five  reference  to  a  matter  oi  internal  econo- 
my,  and  leaves  the  members  unaffected  and 
onrestrained  in  so  far  as  concerns  their  re- 
latione to  the  general  public. 

8.  That  its  business  is  national  and  inter- 
national in  its  scope  and  character,  and  no 
is  protected  against  stat«  interference  by  va- 
rions  provisions  of  the  Federal  Constitution 
which  are  cited. 

1.  It  is  fundamental  in  the  law  of  manda- 
snoB,  that  it  is  indispensable  to  granting  the 
wri^  that  a  pri<Mr  express  and  specific  de- 
mand be  made  of  respondent  of  that  v^ich 
rdator  seeks,  and  that  a  refusal  of  such  de- 
mand occur  before  relator  has  any  standing 
in  court,  or  his  application  for  the  writ  con- 
tains any  ground  for  relief  (Tapping,  Man- 
damus, 2S2;  2  Spelling,  Extraordinary  Be- 
lief, I  13S1) ;  and  it  should  also  be  shown 
thi^  defendant  has  it  tn  his  power  to  per- 
form the  aet.  Moses,  Mandamus,  204; 
Bigh.  Extr.  Rem.  3d  ed.  S  18;  14  Am. 

■ft  Eng.  Knc  Law,  1st  ed.  p.  106. 

Mandamus  is  never  granted  in  anticipated 
omission  of  a  duty.  An  actual  omission  of 
duty  must  have  occurred  before  application 
for  the  writ  is  made.  High,  Extr.  Legal 
Bern.  3d  ad.  S  12.  Here  there  is  no  avermCTt 
that  relator  evw  attempted  to  enter  into  "a 
firoper  ooatmA"  with  rsaptmdent,  Mying 
nothing  as  to  what  those  words  mean. 

Not  only  must  the  petition  for  the  alter- 
aative  writ  contain  such  specific  auctions 
as  to  prior  demand,  met  by  a  refusal,  but  the 
judgment,  if  for  rdator,  must  be  equally  spe- 
^fie,  both  as  to  the  rlghta  of  the  pl^ntiff, 
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and  the  obligatlmi  imposed  on  ths  defend- 
ant. Prie0  T.  Rivernde  Land  A  Irrigating 
Oo.  60  Gal.  431.  If  the  petition  for  the  writ 
be  defective  as  aforesaid,  the  defect  is  a  fa- 
tal one.  Ihid.  If  defendant  ia  not  in  de- 
fault about  agreeing  to  make  an  undefined 
contract  with  plaintiff,  then  this  court  has 
no  basis  on  which  it  can  act,  and  therefore 
can  enter  no  vsJid  judgment  <hi  this  point. 
Ibid.  Again,  the  alle^tions  of  a  "reasona- 
ble agreement"  or  "proper  oontraet**  in  the 
alternative  writ  are  too  vague  and  indefinite 
to  base  the  judgment  of  a  court  upon.  What 
is  a  "proper  oontraetl"  or  what  a  "reasona- 
ble a^^mentt" 

2.  But  in  addition  to  the  points  above, 
courts  will  not  by  mandamus  compel  ths 
making  of  a  contract,  tiecause,  in  such  case, 
the  element  of  the  specifle  act  to  be  per- 
formed must  be  -n^lly  lacking.  People  em 
rel.  National  Cigar  Co.  t.  JDwZaney,  06  111. 
503.  Nor  has  a  court  any  authority  to  com- 
pel the  performance  of  executory  contracts. 
Ibid.  See  also  Atchison,  T.  a  8.  F.  R.  Co. 
V.  Denver  d  i/.  0.  R.  Co.  110  U.  S.  667,  28 
I.,  ed.  291,  4  Sup.  Ct.  Rep.  185;  Eispreee 
Caaee,  117  U.  S.  1,  «u&  nom.  Memphis  A  L. 
R.  R.  Co.  V.  Southern  Exp.  Oo,  2B  L.  ed.  7B1, 
6  Sup.  Ct.  Rep.  642,  626 ;  Wmoohim,  M.  <A  P. 
R.  Go.  V.  Jaeobaon,  170  U.  8.  287,  46  L.  ad. 
194,  21  Sup.  Ct  Rep.  115. 

Besides,  a  contract  of  the  kind  in  contem- 
plation, must  necessarily  involve  and  require 
for  a  long  time  the  exercise  of  judgment, 
continuous  supervision,  special  experience, 
and  business  discretion.  Ibid.;  14  Am.  ft 
Eng.  Enc.  Law,  p.  104;  People  ea  rel.  Tfth 
tiotMl  Cigar  Co.  v.  Duianey,  96  111.  608; 
High,  Extr.  Legsl  Rem.  3d  ed.  fi|  25,  28; 
Iron  Age  Pub.  Co.  v.  Weetem  O.  Teleg.  Oo. 
83  Ala.  498,  3  So.  440. 

The  case  last  cited  strongly  bears  on,  and 
affords  apt  illustration  of,  the  principle  now 
under  discussion,  as  well  perhaps  as  others 
involved  in  this  case.  The  Iron  Age  Com- 
pany had  contmeted  with  the  New  York  As- 
sociated Press,  wherein  it  asserted  the  ex- 
clusive ri|^t  to  receive  and  to  puUish  at  Bir- 
mingham, Alabama,  the  daily  news  reports 
of  the  New  York  association.  The  Iron  Age 
OcHnpany  complained  of  a  breach  of  this  con- 
tract for  that  the  Western  Union  Company 
gave  those  reports  to  two  other  daily  papers 
in  Birmingham.  On  this  basis  of  fact,  the 
Iron  Age  Company  prayed  injunction  for 
specific  performance.  But  this  relief  was 
denied,  the  court  si^ng;  "We  have  sem 
that  the  duty  involves  the  exweise  of  special 
skill,  judgment,  and  discretion,  being  intel- 
lectual as  well  as  metAanical  in  its  diarao- 
ter.  These  duties  are  also  continuous  in 
their  nature,  and  of  indefinite  duration," 
and  that  the  court  could  not  "superintend 
the  continuous  performance  of  these  duties." 

3.  The  same  line  of  remark  and  of  au- 
thorities would  be  ai^ieable  to  by-law  7  had 
it  been  enacted  for  the  braeflt  of  relator, 
which  is  dearly  not  the  case.  Under  that 
by-law  relatm*  asserts  that  it  is  entitled  to 
i^e  service  of  news  for  its  Sunday  edition 
under  an  existing  contract  with  the  United 
Press.   But  that  by-law,  which  respecta  tha 
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admissIoD  of  memben,  only  allows  the  ad- 
mission of  new  mem  ben  upon  the  aCBrmative 
■ancUon  of  a  majority  of  the  board  of  direct- 
OTB.  This  sanction  has  not  been  obtained, 
nor  Is  it  asserted  that  it  has.  But  had  the 
by-law  been  enacted  for  relator's  express 
benefit,  it  lacks  a  great  deal  of  being  a  con- 
tract  in  its  favor.  It  fixes  no  oompenaation 
to  be  paid,  nor  any  other  terms  which  go  to 
make  up  a  contract  between  the  respondent 
and  its  members.  Price  is  as  essential  as 
any  other  of  the  terms  of  a  oon  tract,  and, 
without  this  agreed  upon,  no  contract  exists. 
Kelly  T.  Thucy,  143  Mo.  loo.  cit.  435,  46  S. 
W.  300.  And,  as  before  stated,  mandamus 
does  not  lie  to  compel  parties  to  contract 
with  one  another ;  it  would  l>e  wholly  foreign 
to  the  nature  and  attributes  of  sudi  a  writ 
which  issues  only  for  the  enforcement  of  a 
clear  and  specific  legal  right,  which  right 
has  been  omitted  to  be  granted  one  whose 
duty  it  was  to  grant  it  Until  the  party 
whose  duty  it  was  to  grant  such  right 
makes  default,  mandamus  does  not  lie. 

4.  In  BO  far  as  relates  to  respondent  be- 
ing possessed  by  its  original  charter  of  a 
right  to  conduct  a  telegraph  and  telephone 
business,  it  never  exercised  that  authority 
and '  therefore  did  not  acquire  the  right  of 
eminent  dom^n;  that  right  lay  ^rmant. 
But,  whether  exercised  or  not,  the  charter 
having  been  so  altered  by  amendment  as  to 
eliminate  those  rights,  the  case  stands  here 
as  if  such  rights  hod  never  been  existent. 
If,  as  all  the  authorities  concede,  a  corpora- 
tion may  abdicate  all  the  rights  conferred 
upon  it,  and  go  out  of  business  altogether, 
then  no  dif&culty  can  occur  in  its  abdicating 
a  portion  of  those  rights.  What  is  true  of 
the  integer  of  rights  must  needs  also  be  true 
of  each  of  its  component  fractions;  the 
greater  Includes  the  less. 

5.  These  remarks  bring  up  fdr  discussion 
tiie  main  issue  in  this  cause,  in  which  the 
doctrine  announced  in  the  Munn  Com,  B4  U. 
S.  113,  24  L.  ed.  77,  is  relied  on  by  relator. 
That  case  has  never  received  the  entire  sanc- 
tion of  the  legal  profession,  nor,  indeed,  the 
entire  concurrence  of  all  the  members  of  the 
two  courts  which  announced  the  decision. 
Two  dissents  were  entered  at  the  time  the 
majority  opinion  was  delivered,  Mr.  Justice 
Field  writing  the  minority  opinion,  marked 
by  his  accustomed  ability,  and  concurred  in 
by  Mr.  Justice  Stroi^.  And  there  were  two 
dissents  also  entered  in  the  state  supreme 
court,  09  111.  80.  Since  then  there  have  been 
various  limitations  to  the  doctrine  suggest- 
ed by  various  judges,  who  concurred  in  the 
original  opinion,  and  subsequently  pointed 
out  what  they  understood  the  opinion  to 
mean,  and  what  they  meant  by  their  concur- 
rence. And  in  subsequent  cases  there  have 
been  dissents  which  have  gone  in  direct  op- 
position to  the  ruling  In  that  ease.  Thus, 
in  Budd  T.  yew  York,  14S  U.  S.  S17.  36  L. 
ed.  247,  4  Inteis.  Com.  Rep.  46,  IS  Sup.  Ct. 
Rep.  468,  Brewer,  Field,  and  Brown,  JJ.,  die* 
sented;  while  in  Braaa  Uorth  Dakota  em 
rel.  Stocaer,  163  U.  S.  391,  38  L.  ed.  757,  4 
Inters.  Com.  Rep.  670,  14  Sup.  Ct  Rep.  867, 
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Brewer,  Field,  Jadcson,  and  WUte,  JJ.,  fia- 
sented. 

Ifunn's  Cose  In  brief  was  this :  Tlie  Om- 
stitution  of  niinoii,  adopted  in  1870,  con- 
tained a  provisitm  whioli  converted  every 
warehouse  in  which  grain  or  other  property 
was  stored  for  a  compensation,  into  a  publio 
warehouse.  Thereupon  the  legislature  of 
the  state  of  Illinois,  in  1871,  passed  an  act 
concerning  warehouses  in  cities  having  a 
population  not  less  than  100,000  inhabi- 
tants. This  act  fixed  a  maximum  charge  for 
the  storage  and  handling  <rf  grain,  and  made 
it  a  Clime  to  fail  to  take  out  license  to  do 
biisinees  as  a  public  war^ouseman.  Munn 
and  Scott,  a  private  and  unincorporated  firm 
owning  a  private  warehouse  and  refusing  to 
take  out  a  license,  were  prosecuted,  found 
guilty,  and  fined,  and,  on  appeal  taken,  the 
judgment  was  affirmed  in  the  state  supreme 
court,  6S  111.  80,  and  afterwards  in  the  Su- 
preme Conrt  of  the  United  States.  The  act 
in  question  was  held  not  obnoxious  to  any 
provision  of  the  Constitution  of  the  United 
States,  and  particularly  to  the  I4th  Amend- 
ment to  that  instrument  providing  that  no 
state  shall  "deprive  any  person  of  life,  liber- 
ty, or  property  without  due  process  of  law, 
nor  to  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws." 

The  authorities  cited  In  the  opinion  of  t^e 
latter  court  (and  we  say  it  with  due  defer- 
ence), scarcely  warnmt  the  conclusion 
reached.  Thus,  Hale,  as  quoted,  in  his  treat- 
ise De  Portibus  Maria  [chap.  6]  says:  "A 
man  for  his  own  private  advantage,  may.  In 
a  port  town,  set  up  a  wharf  or  crane,  and 
may  take  what  rates  he  and  his  cusb»ners 
can  agree  for  cranage,  wharfage,  housellage^ 
pesage;  for  he  doth  no  more  than  is  lawnil 
for  any  man  to  do,  viz.,  makes  the  most  of 
his  own.  ...  If  the  King  or  subject 
have  a  public  wharf,  unto  which  all  persons 
that  come  to  that  port  must  oome  and  un- 
lade or  lade  their  goods  as  for  the  purpose, 
because  they  are  toe  wharves  only  licensed 
by  the  King,  ...  or  because  there  is  no 
other  wharf  in  that  port  as  it  may  fall  ont 
where  a  port  is  newly  erected,  in  that  case 
there  cannot  be  taken  arbitrary  and  excea* 
sive  duties  for  cranage,  wharfage,  pesage, 
etc. ;  neither  can  they  be  enhanoed  to  an  im- 
moderate rate,  but  the  duties  must  be  rea- 
sonable and  moderate,  though  settled  by  the 
King's  license  or  (diarter.  For  now  the 
wliarf  and  crane  and  other  conveniences  are 
affected  with  a  public  interest  and  thqy 
cease  to  be  jurit  privaH  only;  a«  if  a  man 
set  out  a  street  In  new  building  on  his  own 
land,  it  Is  now  no  longer  bare  private  inter- 
est, but  it  is  affected  by  the  public  interest." 
In  the  first  part  of  the  quotation  distinct 
and  express  recognition  is  given  to  the  fact 
that  private  wharfs  were  in  abundant  exist- 
ence in  Hale's  time,  and  were,  if  remaining 
private,  unrestricted  In  their  charges.  In 
sharp  antithesis  to  the  case  of  the  owner  of 
a  private  wharf,  stands  that  (MF  <mt,  be  he 
King  or  subject,  who  has  in  opo'ation  a  pub* 
lie  wharf.  The  reason  of  this  is  that  "in 
England  it  hath  always  been  holden,  that 
the  King  is  lord  <rf  the  wholsrshjwe."  (il  Bl. 

Digiiized  by  VjOOg  TC 


i9oa 


Stats  eee  r§l.  Stab  PvBLUaaxa  Co.  t.  AesoaAXBD  Pbbbb. 


157. 


Com.  204),  ud  being  thus  lord  (and  as 
judge  Cooley  suggesta)  the  title  to  the  soil 
under  the  navisE^e  water  in  England  being 
in  rested  in  uie  Crown,  therefore,  such 
wharvea  eaa  onlj  be  erected  by  ezpreaa  or 
implied  lioense,  and  by  making  use  of  the 
public  property  in  the  s<hI.  In  such,  circum- 
•tancea.  then,  the  result  naturally  followed 
that  such  wharf  was  "affect«d  with  a  public 
interest"  since  it  was  public  propert;r>  used 
-either  directly  or  indirectly  by  public  per- 
mission, and  of  course,  subject  to  audi  terms 
MM  the  sovereign  might  impose.  And  the 
wm«  rule  would  hold  \rtiere  tne  owner  makes 
«  dedication  of  his  otherwise  private  wharf 
to  the  public  use.  In  either  case  of  erection 
^  public  permission  or  as  a  dedication, 
compensation  fcM*  wharfage  is  limited  to  rear 
•enable  charges.  Hus,  the  wharfinger  oc- 
cupies the  same  position,  precisely,  as  does 
cmc  who  sets  out  a  street  in  a.  new  building 
■on  his  own  land.  Heitz  v.  8t.  Louia,  110 
Mo.  loo.  at.  625,  19  8.  W.  735,  and  cases 
<dted. 

If  the  first  part  of  the  quotation  hereto- 
foTte  made  does  not  recognize  that  there  are 
•uch  things  as  private  wharfs  uncontrolled 
and  uncontrollable  in  their  charges,  then  the 
words  used  by  Hale  as  aforesaid,  fail  of  their 
pnrpon  and  are  devoid  of  meaning. 

AUnut  Inglis,  12  East,  627,  decides 
nothing  to  the  contrary  of  the  doctrine  as- 
wrted  by  Hal^  for  that  was  a  case  where 
the  London  Dock  Company  built  warehouses 
is  which  wines  were  deposited  upon  pay- 
ment of  such  rent  as  the  warehousemen  and 
the  depositors  agreed  upon.  Afterwards, 
however,  the  London  Dock  Company  ob- 
tained from  the  government  a  certificate, 
whereby,  under  the  general  warehousing  act, 
the  importers  could  lawfully  lodge  and  se- 
cure their  wines,  without  paying  the  duties 
on  them  in  the  first  instance;  aro  this  right 
was  exclusive  in  the  dock  company,  and  upma 
this  it  was  held  that  in  consequence  of  ac- 
cepting the  benefit  arising  from  the  certifi- 
cate, such  a  monopoly  and  public  interest 
Attached  upon  the  property  of  that  company 
M  compelled  it  to  charge  only  reasonable 
raim  for  receiving  wines  into  its  warehouse, 
l4>rd  Ellenborou^  remarking:  "There  is 
BO  doubt  that  the  general  principle  is 
fevored,  both  in  law  and  justice,  that  every 
man  may  fix  what  price  he  pleases  upon  his 
cwn  property,  or  the  use  of  it;  but  if,  for  a 
particular  purpose,  the  public  have  a  right 
to  resort  to  his  premises  and  make  use  of 
them,  and  he  have  a  monopoly,  ...  he 
must,  as  an  equivalent,  perform  the  duty  at- 
tadied  to  it  on  reasonable  terms." 

In  shorty  it  is  the  privUcse  conferred 
«ither  directly  or  indirectly,  or  uie  dedication 
to  the  public  ns^  which  gives  origin  to  the 
dnty  toward  the  public  to  demand  only  rea- 
sonable compensation  for  services  rendered. 
And  this  is  all,  it  would  seem,  that  is  meant 
by  Hale  when  he  speaks  of'the  wharf,  crane," 
etc,  being  "affected  with  a  public  interest." 

But  for  the  acceptance  of  the  exclusive- 
prlTilegea-conferrii4;  certificate,  there  was 
no  question,  and  there  could  be  ncme,  that  the 
Lnidon  Dock  Company  oould  have  oontinued 
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on  the  even  tenor  of  its  way  msking  such 
bargains  for  rent  of  its  war^ouaes  with  its 
patrons  as  oould  be  agreed  upon,  and  no  ex* 
tent  or  magnitude  of  sudi  ousiness  could 
have  "affected  with  a  puUic  interest"  the 
warehouse  of  the  Londtm  Dock  Company. 

And  it  is  not  inappropriate  to  say  just 
here  that  AUnutt  t.  Inglia,  though  quoted 
from  on  the  basis  and  theory  of  being  par- 
allel to  the  Murut  C(M9,  lacks  such  parallel* 
ism  in  this  important  and  controlling  feat- 
ure and  particular,  to  wit,  that  in  the  former 
the  London  Dock  Company  of  its  own  free 
will,  accepted  the  waruiousing  act,  and  hav- 
ing done  so,  took  its  burdens  along  with  its 
benefits,  while  Munn  and  Scott  were  forced 
by  the  organic  law,  and  in  invitum,  had  their' 
private  elevator  turned  into  a  public  one, 
without  a  single  benefit  received  or  a  single 
privilege  granted.  Is  it  within  the  bounds 
or  range  of  possibility  for  a  distinction  to  he 
more  plainly  apparent  than  lietween  these 
two  casesT  Bad  the  all-omnipotent  Parlia* 
ment  of  England  forced  the  London  Dock 
Company  to  accept  the  warehousing  act, 
then  this  would  have  brou^t  the  AlUiutt- 
Inglia  Case  oa  the  same  plane  and  under  the 
same  rule  as  the  Munn  Caae  announces,  but 
had  Parliament  done  so,  it  would  have  been 
incontinently  regarded  aa  a  high-handed  in- 
vasion of  common  right. 

In  the  lAcenae  Cases,  5  How.  604,  12  L. 
ed.  250,  the  only  point  decided  was  that  vari* 
oua  regulations  for  the  sale  of  intoxicating 
liquors,  and  requiring  licenses  to  issue,  en* 
acted  by  certain  states,  were  not  repugnant 
to  the  Federal  Constitution.  As  to  the  case 
of  Mobile  v.  Tuille,  3  Ala.  137,  36  Am.  Dec. 
441,  cited  and  quoted  in  Munn's  Case  to  show 
that  an  ordinance  regulating  the  weight  and 
price  of  bread  was  valid,  it  suffices  to  say 
that  the  only  point  in  judgment  there  was 
whether  that  portion  of  the  <ffdinanee  was 
valid  which  r^^lated  the  weight  of  bread; 
and  it  was  adjudged  valid  in  tut  particular. 
The  baker  in  that  case  had  failed  to  conform 
to  the  ordinance  in  regard  to  the  weight  of 
hie  loaves.  On  this  ground  alone  was  he 
prosecuted,  to  wit,  that  he  had  sold  bread  of 
less  weight  than  that  ordained  by  the  ordin- 
ance. There  was  no  question  raised,  and  he 
raised  none  in  the  trial  court  about  the  price, 
and  BO  the  remark  made  in  3  Ala.  137,  wss 
wholly  obiter.  Even  a  casual  reading  of  that 
case  shows  the  correctness  of  this  statement. 
See  Buffalo  v.  Collins  Baking  Co.  39  A  pp. 
Div.  432,  67  N.  Y.  Supp.  347,  24  Misc.  745, 
63  N.  Y.  Supp.  968;  Bolt  v.  Btmnett,  8  T. 
R.  006,  illurtrates  the  same  principle  an* 
nounc^  in  Alhattt  IngUs,  12  East,  527, 
for  there  tbe  crane  was  set  up  by  its  owners 
on  a  public  quay  (by  an  express  or  implied 
license  of  the  government),  and  being  so  set 
up  the  public  had  a  right  to  resort  there  and 
make  use  of  it  in  loading  and  unloading 
Uieir  vessels;  and,  this  being  the  case,  com* 
pensation  for  such  services  could  not  be  de- 
manded beyond  a  reasonable  sum. 

In  the  principal  opinion  reference  fs  made 
to  the  oases  of  puMic  ferries,  ionlceepera, 
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but  In  all  of  these  instances  those  persons 
who  engaged  in  6ucli  occupations,  or  in  build- 
ing, owning,  or  operating  such  properties, 
did  so  on  the  grounds  and  bases  of  some  Bpe* 
cial  privilege  granted  by  the  sovereign  pow- 
er, or  of  some  open  and  unambiguous  dedica- 
tion to  the  publio  use,  which  grant  or  which 
dedication  took  with  than  the  necessity  of 
■ubmission  to  the  terms  on  which  the  grant 
or  dedications  were  mode.  Thus,  an  inn  at 
common  law  was  publici  furis,  and  innkeep- 
ers were  compellable,  where  they  had  room, 
to  receive  all  guests  and  their  horses,  an<l 
every  man  had  a  right  to  put  up  at  such  com- 
mon inns,  and  they  were  devoted  to  the  serA'- 
ice  of  the  community.  Robinson  v.  Walter, 
3  Bulatr.  2U9;  Rea  v.  Collins,  Palmer,  367, 
and  2  Rolle,  Rep.  345.  For  this  reason,  they 
were  granted  {n-otecUon  by  the  law;  had  a 
lien  un  the  baggage  and  horses  of  their 
guests;  were  liable  if  their  guests'  goods 
were  stolen ;  and  were  liable  to  suit  for  re- 
fusing to  receive  a  guest,  he  tendering  a  rea- 
sonable price  for  the  same,  and  also  liable 
to  indictment  for  such  refusal.  0  Bacon, 
Abr.  title  Inns  and  Keepers,  232. 

But  although  a  llTery-itable  keeper  does 
■  Torj  extensire  busineH,  yet  he  enjoys  none 
of  the  privileges  of  an  innkeeper,  and  eon- 
tracts  with  bis  patrons  on  his  own  terms,  and 
is  not  bound  in  law  to  receive  coachM  or 
horses,  because  he  stands  on  the  foot  of  priv- 
ate contract  only,  and  is  not  under  obliga- 
tion by  law  to  receive  the  horses,  etc.,  of 
guests,  as  are  innkeepers.  Francis  v.  Wyatt, 
3  Burr.  1498.  Thus  ferries  were  both  private 
and  public  at  common  law;  the  former  where 
a  person  conveyed  only  himself  and  family 
across  a  stream  of  water;  the  other  where 
the  owner  could  only  operate  it  under  a  11- 
oense,  deemed  a  franchise,  of  the  King,  and 
where  the  ferry  was  treated  as  part  and  par- 
cel of  the  puUie  highway;  and  for  so  operat- 
•ueh  ferry,  tbs  owner  was  permitted  to 
e  such  rates  of  toll  as  the  law  allowed. 
yew  York  T.  StaHn,  106  IT.  Y.  1,  12  N.  E. 
631,  and  cases  <^ted.  Thus,  with  respect  to 
mills,  the  lords  of  the  manor  having  erected 
mills  on  their  respective  domains  for  the 
public  advantage,  fettered  their  gift  with 
the  condition  that  those  resident  within  their 
manors  were  to  grind  at  their  mills,  and 
upon  this  exelutive  right  to  compel  the  pub- 
lie  to  grind  at  their  mills,  arose  the  right 
of  the  lord  of  the  manor  to  r^ulate  tolls 
taken  at  such  publio  mills.  Woolrych, 
Waters,  chap.  0;  Hue  v.  Gardiner,  2  Bulstr. 
195;  15  Viner,  Abr.  398,  390;  Cooley,  Const. 
Lim.  8th  ed.  735,  736.  In  tliis  country,  mills 
being  at  an  carty  day  operated  by  water, 
tb^  became  affected  by  a  public  use  by  rea- 
son of  the  fact  that  In  c»der  to  establish  them 
It  became  necessary  to  exercise  the  power  of 
eminent  domain  in  flooding  the  lands  of 
others,  and  thus  the  owner  of  the  mill,  hav- 
ing accepted  governmental  aid  in  establish- 
ing his  mill,  had  to  sulnnit  to  governmental 
control  OS  to  his  charges  for  grinding.  And 
when  steam  mills  came  into  use,  it  was  an 
easy  transition  for  the  legislator*  to  rsgu- 
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late  their  tolls  without  inquiring  the  reasov 
or  making  any  distinction  between  mills  of 
the  latter  and  of  the  former  kind.  The  same- 
view  holds  as  to  the  right  to  fix  the  fees  of 
hackmen  exercising,  as  they  do,  a  public- 
employment  in  the  puUic  streets,  and  en- 
gaged in  an  occupation  affording  ^lecial  op- 
portuniUes  for  impositions  and  frauds,  anA 
therefore  requiring  close  snpervision,  tJiey 
are  panted  privileges  of  occupying  certain 
public  stands  denied  to  others,  and  their 
charges  to  the  public  are  regulated,  which  i» 
only  a  condition  imposed  in  return  for  privi- 
leges granted,  privileges  otherwise  liable  to- 
abuse.  And  a  like  rule  holds  as  to  a  com- 
mon carrier, — one  who  holds  himself  out  t» 
the  public  as  ready  and  willing  to  carry,  for 
hire,  certain  classes  of  goods.  Doing  this,  he 
therd>y  exercises,  so  it  is  said,  "a  kind  of 
public  office,"  and  grants  the  public  such  an 
interest  in  his  business  as  authorizes  each 
individual  to  demand  the  carriage  of  hia 
goods  upon  tender  of  a  reasonahte,  or  a  legal- 
ly regulated,  compensation.  And  as  a  result 
of  his  general  assumpsit  to  the  public,  he  ia 
given  a  lien  on  the  goods  of  his  patrons,  both 
for  transportation  and  for  advances  made  o& 
them  to  the  other  carriers,  and  made  respon- 
sible for  their  safe  carriage  except  in  certaiii> 
cases.  Not  so,  however,  with  a  mere  private- 
carrier,  and  no  instance  is  on  record  where 
any  legislation,  even  during  the  rigors  of  the- 
common  law,  or  the  regime  of  an  all  prevail- 
ing Parliament  has  ever  been  attempted  ae 
to  the  regulation  of  his  charges.  Nor  catv 
any  instance  be  found  where  any  lodging- 
house  keeper,  however  extensive  his  busi- 
ness or  numerous  his  patrons  has  ever  been 
deemed  to  have  bis  "property  affected  with  a, 
public  interest,"  or  had  his  rates  for  board' 
supervised  or  fixed  by  law.  After  discussing 
the  cases  of  the  common  carrier,  innkeeper^ 
etc.,  the  learned  Chief  Justice  says:  "Under 
such  q^eumstancea  it  is  difficult  to  see  why,  if 
the  common  carrier,  or  the  miller,  or  the 
ferryman,or  the  innkeeper,or  the  wharfinger,, 
or  the  baker,  or  the  eartman,  or  the  hackney- 
coachman,  pursues  a  public  employment,  and' 
exercises  'a  sort  of  public  ofBoe,'  these  plain- 
tiffs in  error  do  not.  Tbey  stand,  to  use 
again  the  langua^fe  of  their  counsel,  in  the 
very  'gateway  of  oommerce,'  and  take  toll 
from  all  who  pass.  Their  business  most 
certainly  'tends  to  a  common  charge,  and  ie 
become  a  thing  of  public  interest  and  use.' 
Every  bushel  of  grain  for  its  passage  'pays- 
a  toll,  which  is  a  common  charge,'  and,  there- 
fore, according  to  Lord  Hale,  every  such 
warehonsemaa  'ought  to  be  tmder  pnbUo  r^ 
ulation,  viz.,  that  he  .  .  .  take  bat  rMi- 
Bonable  toll.'  Certainly,  if  any  buainess  can- 
be  clothed  'with  a  public  interest,  and  oeese 
to  be  juris  privati  only,'  this  has  been.  It 
may  not  be  made  so  by  the  operation  of  the- 
Constitution  of  Illinois  or  this  statute,  but 
it  is  by  Uie  facta.**  The  answOT  to  the  re- 
marks thus  made  has  already  been  given,  anct 
they  may  be  further  auswered  by  saying  that 
the  cases  of  the  common  carrier,  the  inMEcep- 
er.  ate^  an  oxeeptifpactSyilttt^aeAltfulr 
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dMlaring  thnt  bnsioess  rr>laiiow  of  one 
with  anotlier  emimit  be  aadt  ecmfnilscrj^. 

"It  is  a  part  of  ererj  man't  civil  righti 
that  he  be  hit  at  liberty  to  refuse  buaineHS 
relations  with  any  person  whomaoerer, 
K-bether  the  refusal  rests  upon  reason,  or  is 
the  result  of  whim,  caprice,  prejudice,  or 
malice."  Ckwley,  Torts,  278.  Ctmimenting 
on  the  same  topic.  It  is  said  by  another  au- 
thor: "Busineas  relations  must  be  voluntary 
in  order  to  be  consistent  with  dvU  liberty. 
An  attempt  of  the  state  to  econpel  one  man 
to  enter  into  business  relations  with  another 
can  only  be  justified  by  some  public  reason 
or  necessity.  In  an  ordinary  private  busi- 
ness relation,  the  state  cannot  constitution- 
ally interfere,  whatever  reason  may  be  as- 
signed for  one's  refusal  to  have  dealings  with 
another.  It  is  no  concern  of  the  state,  or  of 
the  individual,  what  those  reasons  are.  It 
is  his  constitutional  right  to  refuae  to  have 
business  relations  with  a  particular  individ- 
ual, with  or  without  reason.  But  there  are 
cases  in  which  it  has  long  been  held  to  be 
within  the  scope  of  legislative  authority  to 
interfere  with,  and  compel,  the  formation  of 
these  business  relations.  The  common  law 
of  England,  and  of  this  country,  has  for 
centuries  justified  tiiia  power  of  control  over 
common  carriers  and  innkeepers.  No  man 
ia  compelled  to  become  a  common  carrier  or 
innkeeper;  but,  if  he  holds  himself  out  to  the 
world  as  such,  he  is  obliged  to  enter  into 
business  relations  with  all,  under  im- 
partial and  reasonable  relations.  The 
common  carrier  must  carry  for  all,  with- 
in his  regular  line  of  business,  and  the 
innkeeper  must  provide  acoommodatioDS 
for  all  who  come  to  him,  as  long  as  he  has 
room  for  them.  These  two  cases  have  for  so 
long  a  time  been  recognized  as  ex^tions  to 
fhe  general  rule.  In  respect  to  the  Toludtary 
diaracter  of  business  ruations,  that  the  rea- 
sons for  them  are  rarely,  if  ever,  demanded, 
and  certainly  not  questioned.  But  a  deter- 
mination of  the  constitutional  reasons  for 
ibese  exceptions,  if  there  are  any,  will  help 
to  discover  the  limitations  of  legislative 
power  in  respect  to  other  kinds  of  business." 
Tiedeman,  Pot.  Power,  i  92. 

So  that  it  is  only  on  the  basis  of  the  ex- 
ercise of  the  police  power  and  that  exercise 
based  on  certain  exceptional  conditions  that 
a  person  enf^ged  in  some  ^uasi  public  busi- 
ness and  enjoying  some  privilege  or  immun- 
ity incident  to  such  business,  or  where  he  has 
dedicated  his  property  to  a  public  use,  that 
he  can  be  brought  under  governmental  con- 
trol in  relation  to  such  property  or  businesa 
and  its  regulation.  As  aptly  remarked  by 
Mr.  Justice  Field,  in  his  dissenting  opinion, 
"One  may  go,  in  like  manner,  through  the 
whole  round  of  regulations  authOTized  \y 
l^slaUon,  state  or  municipal,  under  what 
ig  known  the  police  power,  and  in  no  instance 
will  he  find  the  compensation  of  the  owner 
for  the  use  of  his  property  has  any  infiuenee 
in  establishing  ^em.  It  is  only  where  some 
right  or  privilege  is  conferred  by  the  govern- 
ment or  municipality  upon  the  owner,  which 
ha  aan  um  In  oonaeetifm  with  hia  j^part^f 


or  lij  mesM  of  which  the  use  of  his  propec  dy 
is  rnidercd  more  viJudb'.e  (•  him,  iir  ho  \.kttt- 
by  enjoys  au  advantage  over  others,  that  tlie- 
compensation  to  be  received  by  him  iKcoiiies- 
a  legitimate  matter  of  regulation.  Submis- 
sion to  the  regulation  of  compensation  ia 
such  cases  is  an  implied  condition  ot  tbe* 
grant,  and  the  state,  in  exercising  its  power 
of  preacribing  the  compensation,  only  deter- 
mines the  omditions  upon  which  its  conces- 
sion shall  be  enjoyed.  When  the  privitegv 
ends,  tiM  power  of  rwulation  ceases.  Jur- 
ists and  writers  on  public  law  find  authority 
for  the  exercise  of  this  police  power  of  the- 
state  and  the  numerous  regulations  which 
it  prescribes  in  the  doctrine  already  stated,, 
that  everyone  must  use  and  enjoy  his  prop- 
erty consistently  with  the  rights  of  others, 
and  the  equal  use  and  enjoyment  by  them  of 
their  property.  'The  police  power  of  the- 
state,'  says  tiie  supreme  court  of  Vermont, 
'extends  to  the  protection  of  the  lives,  limbs,, 
health,  comfort,  and  quiet  of  all  persons,  and 
the  protection  of  all  property  in  the  state. 
According  to  the  maxim.  Sic  uiere  tuo  ut 
alienum  non  Uedtu,  which,  being  of  universal 
application,  it  must,  of  course,  De  within  the 
range  of  legislative  action  to  define  the  mode 
and  manner  in  which  everyone  may  so  use 
his  own  as  not  to  injure  others.'  Thorpe  v. 
Hutland  d  B.  B,  Co.  27  Vt.  148,  62  Am.  Dec. 
625.  *We  tiiink  it  a  aettied  principle  grow- 
ing out  of  the  nature  of  well-ordered  civil 
society,'  saya  the  supreme  court  of  Massa- 
chusetts, 'that  every  holder  of  property,  how- 
ever absolute  and  unqualified  may  be  his 
title,  holds  it  under  the  implied  liability  that 
his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal 
right  to  the  enjoyment  of  their  property,  nor 
injurious  to  the  rights  of  the  community.' 
Com.  V.  Alger,  7  Cuah.  84." 

As  pointed  out  in  the  opinion  jiist  quoted 
from,  Chano^lor  Kent,  when  treating  of  the- 
protecting  care  which  the  Constitution 
throws  over  private  property,  says:  "But 
though  property  be  thus  protected,  it  is  still 
to  be  understood  that  the  law-giver  has  tha 
right  to  prescribe  the  mode  ai^  manner  of 
using  it,  so  far  as  may  be  necessary  to  pre- 
vent the  abuse  of  the  right,  to  the  injury 
or  annoyance  of  others,  or  of  the  public.  The 
government  may,  by  general  directions,  in- 
terdict such  uses  of  property  as  would  create- 
nuiaances  and  become  dangerous  to  the  lives,, 
or  health,  or  peace,  or  comfort  of  the  citizens. 
Unwholesome  trades,  slaughter-houses,  op- 
erations ofTensive  to  the  senses,  the  deposit 
of  powder,  the  application  of  steam-power  to 
propel  cars,  the  building  with  combustible 
materials,  and  the  burial  of  the  dead,  may 
all  be  interdicted  by  law,  in  the  midst  of 
dense  masses  of  population,  on  the  general 
and  rational  principle  that  every  person 
ought  so  to  use  hia  property  as  not  to  injure 
his  neighbors,  and  that  private  interests 
must  be  made  subaervlent  to  the  general  in- 
terests of  the  eommunily.  2  Kent,  Com. 
340." 

Having  made  the  quotations  just  aboye^ 
Ur.  JuaOAs  Field  proeaeda  to  u^:  "TRt 
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cILatimu  iho*  «1uib  f  liuvt  alictiilv  »tatod  to 
be  the  c&Be,  tkat  the  regulations  wbidi  the 
fitate,  in  the  exercise  of  its  police  power,  au- 
thorizes with  re8pect  to  the  use  of  property 
are  entirely  independent  <4  any  question  of 
compenaalion  for  such  use,  or  for  the  services 
-of  utt  owner  in  connection  with  it.  There 
is  nothing  in  the  character  of  the  business  of 
the  defendanto  as  warehousemen  which 
called  for  the  interference  complained  of  in 
this  case.  Their  baildiDgs  are  not  nuisances; 
their  occupation  of  receiving  and  storing 
grain  infringes  upon  no  rights  of  others,  dis- 
turbs no  neighborhood,  infects  not  the  air, 
and  in  no  respect  jM-events  others  from  using 
and  enjoying  their  property  as  to  them  may 
eeem  best.  The  legislation  in  question  is 
nothing  less  than  a  bold  assertion  of  abso- 
lute power  by  the  state  to  conbxrf  at  its  dis- 
uretion  the  property  and  business  of  the  citi- 
cen  and  fix  the  ccmipensation  he  shall  re- 
ceive. The  will  of  the  legislature  is  made 
the  condition  upon  which  the  owner  shall  re- 
ceive the  fruits  of  his  property  and  the  juft 
reward  of  his  labor,  industry,  and  enterprise. 
'That  government,'  says  Story,  'can  scarcely 
be  deemed  to  be  free  where  the  rights  of 
property  are  left  solely  dependent  upon  the 
will  of  a  legislative  body  without  any  re- 
etraint.  The  fundamental  maxims  of  free 
government  seem  to  require  that  the  rights 
of  personal  liberty  and  private  property 
should  be  held  sacred.'  Wilkinson  t.  Leland, 
2  Pet.  657,  7  L.  ed.  558.  The  decision  of  tiie 
court  in  this  case  gives  unrefitrained  license 
to  legislative  will." 

Judge  Cooley  in  commenting  on  "the  police 
power  of  the  states,"  says:  "The  police  of 
a  state,  in  a  (xnnpr^ensive  sense,  embraces 
its  whole  system  of  internal  regulation,  by 
which  the  state  seeks,  not  only  to  preserve 
the  public  order  and  to  prevent  offenses 
against  the  state,  but  also  to  establish  for 
the  intercourse  of  citizens  with  citizens 
those  rules  of  good  manners  and  good  neigh- 
borhood, which  are  calculated  to  prevent  a 
conflict  of  rights,  and  to  insure  to  each  other 
uninterruptM  enjoyment  of  his  own  so  far 
as  is  reasonably  consistent  with  a  like  en- 
jimnent  of  rights  by  others."  Const.  Lim. 
6Ui  ed.  704. 

"The  limit  to  the  exercise  of  the  police 
power  in  these  cases  must  he  this :  the  regu- 
lations must  have  reference  to  the  comfort, 
safety,  or  welfare  of  society.  .  .  .  The 
maxim,  Bic  utere  tuo  ut  alienum  non  Uedaa, 
is  that  which  lies  at  the  foundation  of  the 
power."  Id,  710.  Further  on  the  eminent 
author  quotes  from  and  discusses  the  Munn 
Case,  and  in  doing  so,  says :  "What  circum- 
stances shall  affect  proper^  with  a  public 
interest  is  not  very  clear.  The  mere  fact 
that  the  public  have  an  interest  in  the  exis- 
tence of  the  bnsinesa,  and  are  accommodated 
1^  it,  cannot  be  sufficient,  for  that  would  sub- 
ject the  stock  of  the  merchant,  and  his 
charges,  to  public  regulation.  The  public 
have  an  interest  in  every  business  in  which 
Ml  individual  offers  his  wares,  his  merchan- 
dise, bis  services,  or  his  accommodations  to 
the  public;  but  his  offer  does  not  place  him 
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at  Ilia  luercy  of  ttie  poblfc  la  respect  to 
charges  and  prices.  If  one  is  permitted  to 
take  upon  himself  a  public  employment,  with 
special  privileges  which  only  the  state  can 
confer  upon  him,  the  case  is  clear  enough." 
Id.  736.  He  then  proceeds  to  state:  "In 
the  following  cases  we  should  say  that  prop- 
erty in  business  was  affected  with  a  publie 
interest:  1.  Where  the  business  is  one  the 
following  of  which  is  not  of  right,  but  is  per- 
mitted by  the  state  as  a  privilege  or  fran- 
chise. Under  this  head  would  be  comprised 
the  business  of  setting  up  lotteries,  of  giving 
shows,  etc.;  of  keeping  billiard  tables  for 
hire,  and  of  selling  intoxicating  drinks  when 
the  sale  by  unlicensed  parties  is  forbidden; 
also  the  cases  of  toll-bridges,  etc.  2.  Where 
the  state,  on  public  grounds,  renders  to  th« 
business  special  assistance,  taxation  or 
otherwise.  3.  Where,  for  the  accommoda- 
tion of  the  business,  some  special  use  is  al- 
lowed to  be  made  of  public  property  or  of  a 
public  easement.  4  Where  exclusive  privi- 
l^es  are  granted  in  consideration  of  some 
special  return  to  be  made  to  the  public.  Pos- 
sibly there  may  be  other  cases."    Id.  738. 

But  it  is  quite  observable  that  Munn'm 
Case  does  not  fall  within  any  of  the  catego- 
ries which  are  mentioned  in  the  list  just 
quoted,  although  that  ease  was  necessari^ 
under  criticiem  in  the  very  definition  of  in- 
stances where  legislation  would  he  constitu- 
tional. Elsewhere,  Judge  Cool^  toudhes  on 
the  same  subject  by  saying:  "The  g^eral 
rule  undoubtedly  is,  that  any  person  is  at 
liberty  to  pursue  any  lawful  calling,  and  to 
do  so  in  his  own  way,  not  encroaching  upon 
the  rights  of  others.  This  general  right 
cannot  be  taken  away.  It  is  not  competMit, 
therefore,  to  forbid  any  person  or  class  of 
persons,  whether  citizens  or  resident  aliens, 
offering  their  services  in  lawful  business,  or 
to  subject  others  to  penalties  for  employing 
them."    Id.  744,  74li. 

And  in  treating  in  this  connection,  of  the 
regulation  of  business  charges  and  the  power 
of  the  state  in  this  regard,  he  makes  these 
observations:  '^n  the  early  days  of  the 
common  law  it  was  scHnetimes  thought  nec- 
essary, in  order  to  prevent  extiHtion,  to  in- 
terfere, by  n^al  proclamation  or  otherwise, 
and  establish  the  charges  that  might  be  ex- 
acted for  certain  commodities  or  services. 
The  price  of  wages  was  oftener  regulated 
than  that  of  anything  else,  the  local  magis- 
trates being  generally  allowed  to  exercise  au- 
thority over  the  subject.  The  practice  was 
followed  in  this  country,  and  prevailed  to 
some  extent  up  to  the  time  of  independence. 
Since  then  it  has  been  commonly  supposed, 
that  a  general  power  in  the  state  to  regulate 
prices  was  inconsistent  with  eonatitutirauU 
liberty."    Id.  734. 

Similar  observations  respecting  the  regu- 
lation of  prices  of  labor,  manufactures,  and 
commodities  by  the  different  states  before 
the  American  Revolution,  and  of  the  aban- 
donment of  such  regulations  after  our  inde- 
pendence was  achieved,  and  Federal  and 
state  constitutions  were  framed  and  adooted, 
are  to  be  found  in  an  interesting  anil  In- 
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«truetive  addreas  delivered  before  the  State 
fiar  Association  two  years  ago  by  Hon.  Q. 
A.  Finkelnburg,  in  which,  after  speaking  of 
such  reflations  and  their  diacootinuance 
when  more  rational  ideas  of  the  personal 
rights  of  individual  citizens  began  to  pre- 
Tul,  he  myat  "In  other  words,  it  was  m- 
sumed  to  be  a  part  of  the  natnral  and  civil 
liberty  guaranteed  by  American  institutions 
to  form  business  relations  and  to  make  con- 
tracts free  from  state  interference,  and  this 
was  tJiougbt  to  it-clude  the  right  of  every- 
■one  to  ask  for  his  wares  or  services  whatever 
price  he  was  able  to  get  aad  others  were  will- 
ing to  pay."     32  Am.  !<.  Rev.  S03. 

Of  course,  isolated  cases,  sporadic  in- 
■staaces,  perhaps,  may  be  found  of  statutes 
snaking  regulations  of  the  sort,  but  they  are 
-extremely  scarce;  and  it  is  to  the  last  de- 
gree  doubtful  whether  such  an  enactment  is 
yet  to  be  found  lingering  obsoletely  on  Uie 
statute  books  of  any  of  our  states.  Certain- 
Jj  it  is  not  enforced. 

The  supreme  court  of  Illinois,  in  Munn'a 
•Oaae,  when  speaking  of  the  power  to  "make 
needful  rules  and  regulations  respecting  the 
use  and  enjoyment  of  property,  speaks  of 
familiar  instances  In  mit<^  the  exercise  of 
it  in  the  state  has  been  unquestioned,  and 
-among  them,  "in  delegating  power  to  munic- 
ipal bodies  to  rtsulate  charges  of  hackmen 
-and  draymen  and  the  weight  and  price  of 
bread."  Whereupon  Judge  Cooley  says: 
"Kegulating  the  weight  of  bread  is  common, 
.and  necessary  to  prevent  imposition;  but 
r^folating  the  price  of  bread  we  should  aup- 
pose  wowd  now  meet  with  such  resistanoe 
■Anywhere  as  would  require  a  distinct  deter- 
mination upon  its  constitutional  rightful- 
ness. How  the  baker  can  have  the  price  of 
that  wiiich  he  sells  prescribed  for  him,  and 
not  the  merchant  or  the  day  laborer,  is  not 
■apparent.  Indeed,  to  admit  the  power  seems 
to  render  necessary  the  recognition  of  the 
principle  tiiat  there  is  and  can  be  no  limit 
-to  legislative  interference,  but  sneh  as  legis- 
lative diseretion  from  time  to  time  may  pre- 
-seribe.**  Const.  Lim.  736.  And  if  the  ex- 
-tensive  nature  and  magnitude  of  the  busi- 
neas  is  to  authorize  legislative  interference 
with  the  rates  or  prices  charged,  and  thus 
-^affect  with  a  public  Interest*'^  the  property 
-Mnployed  in  such  business,  as  is  the  evident 
theory  which  bore  with  great  weight  on  the 
mind  of  the  court  of  ultimate  resort,  then  in 
Addition  to  nomerous  instances  su^ested  by 
Judge  Cooley  and  1^  Justices  Field  and 
Brewer  where  leigldative  interference  would 
logically  follow  the  rule  adverted  to,  may 
be  mentioned  the  case  of  the  farmers  of  this 
coantry,  whose  labors  on  many  million  fields 
AUpply  not  only  their  own  native  land,  but 
■*  urge  portion  of  the  civilized  world  with 
-«om.  wheat,  pork,  and  beef.  Surely  the 
producte  of  these  farms  on  which  th^  labor, 
if  not  the  farms  themselves,  are  "affected 
with  a  public  interest,"  for,  in  the  language 
■of  ttie  Federal  Supreme  Court:  "Property 
does  become  clothed  with  a  public  interest 
when  used  in  a  manner  to  make  it  of  public 
-consequence,  and  affect  the  community  at 
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large.  When,  therefore,  one  devotee  his 
property  to  a  use  in  which  the  public  has  an 
interest,  he,  in  effect,  grante  to  the  public  an 
interest  in  that  use,  and  must  submit  to  be 
controlled  by  the  public  for  the  common 
good.  ...  He  may  withdraw  his  grant 
hy  discontinuing  the  use;  but,  so  long  as  he 
maintains  the  use,  he  must  submit  to  the 
control."  Mwm  v.  lUinois,  04  U.  S.  126,  24 
L.  ed.  84. 

If  the  property  of  these  farmers  is  not 
"used  in  a  manner  to  make  it  of  public  con- 
sequence and  affect  the  community  (indeed 
the  world)  at  large,"  if  they  do  not  "devote 
their  property  to  a  use  in  which  the  public 
has  an  interest"  (a  very  great  interest),  and 
ther^y  "in  effect  grant  to  the  public  an  in* 
tercet  in  that  use,"  it  is  diflScult  to  conceive 
of  a  case  where  "property  does  (not)  be- 
come clothed  with  a  public  interest,"  and  if 
thus  "clothed,"  then,  according  to  the  rule 
laid  down,  the  right  of  the  legislature  of 
each  stete  to  regulate  and  to  settle  the  price 
of  each  bushel  of  wheat  and  of  corn,  and  of 
each  pound  of  beef  and  pork,  cannot,  for  a 
moment,  be  gainsaid  or  denied.  Their  busi- 
ness is  oertaJnly  of  ''public  consequence,"  as, 
but  fen*  the  labors  of  the  farmers,  the  eleva- 
tors of  this  country,  and  the  mills,  and  in- 
deed all  mannfactories  would  stand  still, 
and  all  commerce  with  foreign  nations  erase, 
to  say  nothing  of  other  and  greater  calam- 
ities incident  to  a  cessation  of  farming  oper- 
ations, and,  in  oonsequenoe,  a  cessation  of  a 
food  supply. 

Contrasted  with  such  a  business,  whidi  Is 
truly  a  "virtual  monopoly,"  all  other  hunian 
occupations  fall  into  insignificance.  As- 
suredly, then,  the  business  of  farming  is  nec- 
essarily a  devotion  of  property  to  a  use  in 
which  the  public  has  an  interest,"  and  ite 
pursuit  in  effect  grante  to  the  public  an  inter- 
est in  tJiat  use^  and,  this  being  the  case,  sub- 
mission to  public  control  as  to  rates,  a  fortio- 
ri, follows.  But  he  would  indeed  be  r^rded 
as  a  bold  innovator,  if  not  a  madman,  who, 
keeping  witiiln  the  lines  marked  out  in 
Mwm'M  Oa*»  and  following  the  premises 
there  laid  down  to  their  logical  conclusion, 
should  offer  a  bill  esteblishing  the  maximum 
rates  at  which  wheat,  pork,  ete.,  could  be 
sold,  or  merchandise  or  wares  of  the  shoe- 
maker or  the  potter  or  the  blacksmith.  Cer- 
teinly  all  of  these  producte  of  labor  do  "be- 
come clothed  with  a  public  interest,"  because 
"used  in  a  manner  to  make  them  of  publio 
consequenee  and  afFeet  the  community  at 
large."  It  is  not  easy  to  see  how  they  could 
be  used  in  any  other  manner. 

In  the  state  supreme  court,  In  d^ense  of 
the  decision  OS  to  regulation  of  prices,  the  case 
of  r^^lating  interest  on  money  is  instenced. 
But  at  common  law  taking  any  interest 
on  money  was  called  usury,  was  a  crime, 
punishable  by  ecclesiastical  censures  during 
life,  being  regarded  by  canon  law  a  mortel 
sin,  and  if  after  death  one  were  found  an 
usurer  while  living  all  his  chattels  were  for- 
feited to  the  King  and  his  lands  escheated 
to  the  lord  of  the  fee.  1  Hawk.  P.  C.  chap. 
^82.  Afterw«d.P*rl(^|^m@^{^ 
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to  taks  a.  limited  rate  of  intamt,  but  it  is 
■aid  that  this  was  not  on  the  theory  of  legis- 
lation arbitrarily  Axing  the  price  for  the  use 
of  property,  but  of  granting  a  privilege 
which  the  common  law  denied.  Judge 
Cooley  is  of  opinion  that  usury  laws  are  not 
sustainable  on  principle.  Principles  of 
Const  Law,  3d  ed.  200. 

It  WEB  asserted  in  the  state  supreme  court 
that  so  long  as  one  retains  title  and  posses- 
sion of  his  property  he  is  not  deprived  of 
his  property  within  the  meaning  of  the  14th 
Amendment.  The  "destruction  must  be,  for 
all  substantial  purposes,  total."  This  doe- 
trine  was  echoed  by  the  higher  court.  The 
latter  court  seems  to  regard  it  as  a  matter 
of  regret  that  the  word  "deprive,"  used  in 
the  above  amendment,  was  not  therein  "de- 
fined." Apart  from  the  fact  that  the  same 
word  had  long  before  been  employed  in  the 
constitutions  of  the  several  states,  in  fact  or 
ia  substance  (2  Story,  Const.  }  1940),  and 
the  word  itself,  in  article  S  of  the  original 
Constitution,  and  in  article  5  of  the  amend- 
ments thereto,  and  apart  from  the  fact  that 
it  is  not  customary  in  framing  an  organic 
law  to  define  the  words  used  in  composing  it, 
the  standards  of  our  language,  as  well  as 

J'udicial  decisions,  may  be  consulted.  Tuni- 
ng to  those  stancUirds,  we  find  that  the  word 
"deprive  conveys  the  idea  of  either  taking 
away  that  which  one  has  or  withholding  that 
which  one  may  have."  Crabb's  Synonyms. 
Other  standards  of  our  language  deSne  the 
word  "deprive:"  "To  take  something  from; 
to  keep  from  acquiring,  using,  or  enjoying 
something."  Standard  Diet.  "Deprive:  To 
take  away,  end,  injure,  or  destroy."  Century 
Diet.  And  the  synonyms  of  injure,  are: 
"To  do  harm  to;  inflict  damage  or  detriment 
Q^n;  impair  or  deteriorate  in  any  way." 

Turning  to  judicial  decisions  we  And  that 
in  Pumpelly  v.  Qreen  Bay  d  if.  Canal  Co.  13 
Wall.  166,  20  L.  ed.  657,  it  was  held  that  the 
flooding  of  a  man's  land  by  constructing  a 
dam  across  a  river,  under  authority  of  a 
state  law,  was  a  taking  within  the  prohibi- 
tion, and  required  compensation  to  be  made 
to  the  owner  of  the  land  thus  flooded  in  order 
to  meet  the  demands  of  the  Constitution, 
and  Qiat  it  was  not  necessary  that  property 
■bould  be  absolutely  taken,  in  the  narrowest 
sense  of  that  word,  to  bring  the  ease  within 
the  constitutional  provision;  that  conse- 
quential injury  was  in  many  cases  a  sufH- 
eient  basis  on  which  to  invoke  the  protection 
of  the  fundamental  law,  and  that  serious  in- 
terruption of  the  common  and  necessary  use 
of  property  is  such  as  will  be  equivalent,  un- 
der the  Constitution,  to  a  taking.  This 
court  reached  a  similar  conclusion  under  the 
Constitution  of  1866t  "that  no  private  prop- 
erty ought  to  be  t^cen  or  applied  to  public 
use  without  just  eompenaatlon,"  where  the 
city  built  a  dike  out  into  the  river  several 
hundred  feet,  thus  filling  up  with  mud  the 
channel  at  that  point,  thereby  cutting  off  the 
plaintiff,  a  riparian  owner,  from  his  custom- 
ary access  to  the  stream  where  bis  landing 
was.  i/yers  St.  Louit,  82  Mo.  369. 
SI  UB.A. 


It  is  familiar  law  that  the  fee  of  land  wiU 

pass  by  deed  which  grant*  the  rents,  issues, 
and  profits  of  the  land  mentioned  (3  Washb. 
Beal  Prop.  6Ui  ed,  406),  and  the  same 
method  of  description  holds  good  in  a  devise. 
Schouler,  Wills,  2d  ed.  }  603.  And  so  of  a 
devise  of  the  income  of  land.  Ryan  v.  Alleti, 
120  in.  648,  12  N.  E.  65;  Parker  v.  Plummer, 
Cro.  Eliz.  190.  This  was  so  in  the  days  of 
XiOrd  Coke,  who,  when  treating  of  this  rule 
of  description,  said:  "For  what  is  land  but 
the  profits  thereof  1  Co.Litt4  h.  So  that,  it 
resmts  that  "to  deprive  one  of  the  use  of  hi* 
land  is  depriving  him  of  his  land."  Suther- 
land, J.,  in  People  v.  Kerr,  37  Barb.  399. 
Such  derivation  may  be  partial  or  totals 
but,  in  either  case,  compensation,  under  con- 
stitutional guaranties,  is  an  inseparable  in- 
cident. Of  counse,  cases  of  mere  incidental 
injury  are  not  included  in  these  remarks. 

These  observations,  drawn  and  deduced 
fnHn  the  authorities  cited,  find  ample  and 
felicitous  illustration  in  the  case  of  Eaton 
V.  Boaton,  C.  d  M.  R.  Co.  51  N.  EL  604,  12 
Am.  Rep.  147.  In  that  case  the  railroad 
corporation,  claiming  to  act  under  legisla- 
tive authority,  removed  a  natural  barrier 
situated  south  of  E's  land,  which  theretofore 
had  completely  protected  E's  meadow  front 
the  effects  of  floods  and  freshets  in  a  neigh- 
boring river.  In  consequence  of  this  re- 
moval the  waters  of  the  river  in  times  of 
floods  and  freshets  sometimes  flowed  on  to 
E's  land,  carrying  sand,  gravel,  and  stones 
thereon.  Held,  that  this  was  a  taking  of  E'a 
property,  within  the  meaning  of  the  consti- 
tutional prohibition;  and  that  the  legisla- 
ture could  not  authorize  the  infliction  of 
such  an  injury  without  making  provision  for 
compensation.  In  discussing  the  points  pre- 
sented by  the  reoord.  Judge  Jeremiah  Smith 
delivered  an  opinion  which,  for  close  analysis 
and  exhaustive  research,  is  seldom  equaled. 
Among  other  things  he  said:  "The  vital  is- 
sue, then,  is  whether  the  injuries  complained 
of  amount  to  a  taking  of  the  plaintifi''s  prop- 
erty, within  the  constitutional  meaning  of 
those  terms.  .  .  .  The  constitutional 
prohibition  which  exists  in  most,  or  all,  of 
the  states  has  received,  in  some  quarters,  a 
construction  which  renders  it  of  compara- 
tively little  worth,  being  interpreted  much 
as  if  read :  'No  person  shall  be  devested  of 
the  formal  title  to  property  without  com- 
pensation, but  he  may  without  compensa- 
tion be  deprived  of  all  that  makes  the 
title  valuable.'  To  constitute  a  'taking  of 
property,'  it  seems  to  have  sometimes  been 
held  necessary  that  there  should  be  "an  ex- 
clusive appropriation,"a  total  assumptionof 
posseaeion,*  "a  complete  ouster,'  'an  ab- 
solute or  total  conversion  of  th* 
entire  property,'  *a  taking  the  prop- 
erty altogether.'  These  views  seem  to 
us  to  be  founded  on  a  misconoeption  of  the 
meaning  of  the  terra  ^property,'  as  used  Id 
the  various  state  constitutions.  In  a  strict 
I^I  sense,  land  is  not  'property,'  but  the 
subject  of  property.  The  term  'property,' 
although  in  common  parlance  frequently  ap- 
plied to  a  tract  of  land  or  •  di^teL  ki  its 
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l^al  ligniflcation  *means  onlj  the  rights  of 
the  owner  in  relation  to  it'  'It  denotes  a 
right  .  .  .  over  a  determinate  thing.' 
'f*roperty  is  the  right  of  any  person  to  poa- 
Kss,  use,  enjoy,  and  dispose  of  a  thing.' 
Selden,  J.,  in  Wynehamer  v.  People,  13  N. 
Y.  378,  433:  1  Bl.  Com.  138;  2  Austin,  Ju- 
risp.  3d  ed.  817,  818.  If  property  in  land 
oonsists  in  certain  essential  rights,  and  a 
physical  interference  with  the  land  sub- 
stantially subverts  one  of  those  right<i, 
such  interference  'takes'  pro  tanto  the 
owner's  'property.'  The  right  of  indefi- 
nitA  user  (or  of  using  indefinitely)  is 
an  essential  quality  or  anributs  of  at»o1ute 
property,  without  which  absolute  property 
can  have  no  legal  existence.  'Use  is  the  real 
side  of  property.'  This  right  of  user  neces- 
sarily includes  the  right  and  power  of  ex- 
cluding others  from  using  the  land.  See  2 
Austin,  Jurisp.  3d  ed.  836;  Wells,  J.,  in 
Walker  t.  Old  Colony  A  N.  R.  Co.  103  Mass. 
10,  14,  4  Am.  Rep.  509,  Sll.  From  the  very 
nature  of  these  rights  of  user  and  of  exclu- 
sion, it  is  evident  that  th^  cannot  be  mate- 
rially abridged  without  ipso  faeto  taking  the 
owner's  'proper^.'  If  the  rigbt  of  indefinite 
user  is  an  essential  clement  of  absolute 
property  or  complete  ownership,  whatever 
physical  interference  annuls  this  right  takes 
'property,'  although  the  owner  may  still 
have  left  to  bim  valuable  rights  in  the  arti- 
cle, of  a  more  limited  and  circumscribed  na- 
ture. He  has  not  the  same  property  that 
he  formerly  had.  Then  he  had  an  unlimited 
right;  now  he  has  only  a  limited  right.  His 
SMolute  ownership  has  been  reduced  to  a 
qualified  ownership.  Restricting  A's  unlim- 
ited right  of  using  100  acres  of  land  to  a 
limited  right  of  using  the  same  land  may 
work  a  far  greater  injury  to  A  than  to  take 
from  him  the  title  in  fee  simple  to  1  acre, 
leaving  him  the  unrestricted  right  of  using 
the  remaining  90  acres.  Kobody  doubts  that 
the  latter  transaction  would  constitute  a 
taking  of  property.'  Why  not  the  former! 
If,  on  the  other  hand,  the  land  itself  be  re- 
garded as  'property,'  the  practical  result  is 
the  same.  The  purpose  of  this  constitution- 
al  prohibition  cannot  be  ignored  in  its  inter- 
pretation. The  framera  of  the  Constitu- 
tion intended  to  protect  rights  which  are 
worth  protecting,  not  merely  empty 
titles  or  barren  Insi^ia  of  ownership, 
which  are  of  no  substaotial  value.  If 
the  land,  'in  its  corporal  substance  and 
entity'  is  'property,'  still,  all  that  makes  Uiis 
property  of  any  value  is  the  aggregation  of 
rights  or  qualities  which  the  law  annexes  as 
incidents  to  the  ownership  of  it.  The  con- 
stitutional prohibition  must  have  been  in- 
tended to  protect  all  the  essential  elements 
of  ownership  which  make  'property'  valu- 
able. Among  these  elements  is,  fundamen- 
tally, the  right  of  user,  including,  of  course, 
the  corresponding  right  of  excluding  others 
from  the  use.  See  Comstock,  J.,  in  Wyne- 
kumer  v.  PeopU,  13  N.  Y.  378,  300.  .  .  . 
The  principle  must  be  the  sune  whether  the 
owner  is  wholly  deprived  of  the  use  of  his 
land,  or  only  partially  deprived  of  i^  al- 
Cl  U  R.  A. 


though  the  amount  or  value  of  the  property 
taken  in  the  two  instances  may  widely  dif- 
fer. If  the  railroad  corporation  take  a  strip 
4  rods  wide  out  of  a  farm  to  build  their  track 
upon,  tbey  cannot  escape  paying  for  the  strip 
by  the  plea  Uiat  they  have  not  taken  the 
whole  farm.  Ho  a  partial,  but  substantitJ 
restriction  of  the  right  of  user  may  not  an- 
nihilate all  the  owner's  rights  of  property 
in  the  land,  but  it  is  none  the  less  true  thiut 
a  part  of  his  property  is  taken.  Taking  a 
part  'is  as  much  forbidden  by  the  Constitu- 
tion as  taking  the  whole.  Tne  differen<M  is 
only  one  of  degree;  the  quantum  of  interest 
may  vary,  but  the  principle  is  the  aame.' 
See  0  Am.  L.  Rev.  197,  198;  Lawrence,  J.,  ia 
Nevina  r.  Peoria,  41  HL  S02,  511,"  89  Am. 
Deo.  392. 

A  ruling  In  which,  in  similar  circum- 
stances, a  Tike  result  was  reached,  has  oc- 
curred in  England.  Lawrrnce  v.  Oreat  North- 
em  R.  Co.  20  L.  J.  Q.  B.  N.  S.  293.  4  Eng. 
L.  A  Eq.  2C5,  cited  In  Angell,  Watercourses^ 
7th  ed.  S  331a.  "DepriWng  an  owner  of 
property  of  one  of  its  essential  attributes  i» 
depriving  him  of  his  property  within  the  con- 
stitutional provision."  People  ea  rel.  Man- 
hattan Bav.  Inat.  v.  Otis,  90  N.  Y.  48. 

As  the  right  to  the  use  of  property  is  all 
that  makes  it  valuable,  and  there  may  be  a 
partial  deprivation  of  such  xtse  equally  de- 
manding compensation  as  would  a  total 
deprivation,  then  it  must  also  follow  that  a 
legislative  and  compulsory  diminution  of 
"the  price  of  the  use  of  property"  ( to  phrase 
it  as  does  the  learned  Chief  Justice)  must 
be  equally  as  obnoxious  tocongtitutional  pro- 
hibitions as  a  similar  diminution  or  depriva- 
tion of  the  use  Itself.  It  would  seem  noth- 
ing could  be  more  logically  clear  than  this. 

Both  in  the  state  supreme  court  and  in 
that  of  the  nation  it  was  ruled  that  the  fix- 
ing of  a  reasonable  compensation  for  the 
use  of  property  was  wholly  a  legislative,  and 
not  a  judicial,  question ;  tiiat  is,  a  maximum 
in  rates  beyond  which  the  owner  could  not 
go;  and  that  the  only  redress  against  these 
arbitrary  legislative  edicts  was:  "For  pro- 
tectitm  against  abuses  by  leffislatures 
the  people  must  resort  to  the  polls, 
not  to  the  courts."  According  to 
this,  if  the  owner  of  a  water  mill  should  have 
the  stream  which  turns  it  diverted  by  legis- 
lative authority,  so  as  to  injure  or  ruin  liis 
business,  so  long  as  he  is  left  in  peaceful 
possession  and  his  title  is  untouched,  he  has 
not,  according  to  the  state  supreme  court, 
had  his  constitutional  rights  invaded,  and 
according  to  the  Federal  Supreme  Court,  if 
the  stream  has  been  only  partially  diverted, 
and  he  has  water  enough  left  him  to  grind 
one  bushel  a  day,  where  he  ground  forty  be- 
fore, be  is  not  entitled  to  compensation  for 
his  loss,  nor  to  due  process  of  law  to  ascer- 
tain it;  the  question  has  simply  resolved  it- 
self into  one  of  l^slative  expediency.  Tliis 
position  as  to  regulating  rates  by  law  was 
not,  however,  long  maintained ;  it  was  aban- 
doned in  sulwequent  cases  holding  that  "the 
element  of  reasonablenees  .  .  .  is  emi- 
n«itly  a  question  for  ^^I@|^^>^ 
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requiring  due  process  of  lav  for  its  deter- 
mination." Chioago,  U.  A  8t.  P.  R.  Go.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3  In- 
ter!. Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702.  To  the  like  effect  are  Reagan  v. 
Farmers'  Loan  d  T.  Co.  154  U.  S.  362,  38  L. 
ed.  1014,  4  Inters.  Com.  Rep.  660,  14  Sup. 
Ct.  Rep.  1047 ;  S*.  Louia  <6  S.  F.  R.  Co.  v. 
Gill,  166  U.  S.  649,  39  L.  ed.  567,  15  Sup.  Ct 
Rep.  484,  and  other  cases.  But  ttie  court 
lias  never  yet  ventured  to  fix  what  rates 
would  be  reasonable,  though  "judicial  pro- 
tecUon,"  is  certainly  more  preferable  tnan 
"resort  to  the  poUs.^ 

This  change  in  position  would  appear 
quite  a  modification  of  the  original  doctrine. 
The  case  of  People  T.  Budd,  117  N,  Y.  1,15  L. 
K.  A.  559,  22  N.  E.  670,  682.  was  a  ease  of  a 
"floating  elevator,"  but  the  same  doctrine 
was  announced  as  in  Mwin'a  Case,  where  the 
elevators  were  stationary.  Mr.  Justjce  Peck- 
ham,  with  wliom  concurred  another  member 
of  the  court,  delivered  a  most  exhaustive  and 
instructive  dissenting  opinion,  in  which  are 
reviewed  a  great  array  of  authorities  all 
bearing  on  the  subject  under  discussion,  and 
ail  opposed  to  Munn's  Case.  When  the 
cause  reached  the  final  tribunal,  Mr.  Justice 
Brewer,  in  dissenting,  said  with  great 
foroe  and  aptness  ( rem  acu  tetigit ) 
ri43  U.  S.  549,  552,  36  L.  ed  257, 
r>9,  4  Inters.  Com.  Rep.  56,  67,  12  Sup.  Ct 
Rep.  478,  479]  :  "The  vice  of  the  doctrine  is, 
^at  it  places  a  public  faiterest  in  Uie  use 
of  property  upon  the  same  basis  as  a  public 
iise  of  property;"  and  in  the  course  of  his 
dissent,  in  discussing  the  doctrine  above  re- 
ferred to,  took  occasion  to  very  pertinently 
say;  "The  paternal  theory  of  government  is 
to  me  odious.  The  utmost  possible  liberty 
to  the  individual,  and  the  fullest  possible 
protection  to  him  and  his  property,  is  both 
the  limitation  and  duly  of  government.  If 
it  may  regulate  the  price  of  one  service, 
which  ii  not  a  public  MrTiee,  or  the  com- 
pensation for  the  use  of  one  Idnd  of  property 
which  is  not  devoted  to  a  public  use,  why 
may  it  not,  with  equal  reason,  r^ulate  the 
price  of  all  service,  and  the  compensation  to 
be  paid  for  the  use  of  all  property?  And  if 
so,  'Looking  Backward'  is  nearer  than  a 
dream."  In  concluding  his  opinion,  in  which 
Mr.  Justice  Field  and  Mr.  Justice  Brown 
eoncnrred,  the  leanvd  Justice  expressed  the 
hope:  "I  believe  the  time  is  not  distant 
when  the  evils  resnlUng  from  this  assump- 
tion of  a  power  on  the  part  of  government 
to  determine  the  compensation  a  man  may 
reeeiv«  for  th«  use  of  his  property  or  the  per- 
formance of  his  penmal  servieea  will  be- 
come BO  apparent  that  the  courts  will  hasten 
to  declnrd  that  governtnent  can  prescribe 
con^pensation  only  when  it  grants  a  special 
privil^e,  as  in  the  creation  of  a  corporation, 
or  when  the  service  which  is  rendered  is  a 
public  service,  or  the  property  is,  in  fact,  de- 
voted to  a  public  use." 

In  his  dissenting  opinion  in  Bitdd'a  Case, 
117  K.  Y.  65,  Mr.  Justice  PecJcham  noticed 
the  fact  that  in  Wabash,  8t.  L.  d  P.  R.  Co. 
T.  rUinoia,  IIS  U.  S.  667,  80  L.  ed.  244,  1  Xn- 
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tors.  Oom.  Rep.  31,  7  Sup.  Ct.  Rep.  4,  Mr. 
Justice  Miller,  speaking  for  the  court  in  re- 
gard to  Munn's  Case,  and  what  was  there 
decided,  said:  "And  in  that  case  the  court 
was  presented  with  the  question,  which  it 
decided,  whettier  anyone  engaged  in  a  pub- 
lic business,  in  which  all  the  public  had  a 
right  to  require  his  service,  could  be  regu- 
lated by  acts  of  the  legislature  in  the  exer- 
cise of  this  public  function  and  public  duty, 
so  far  as  to  limit  the  amount  of  charges  that 
should  be  made  for  such  services."  But  this 
states  a  very  different  doctrine  and  vei;  dif- 
ferent facts  to  those  announced  in  the  case 
to  which  it  r^ers,  because  Mimn  was  not  "en- 
gaged in  a  public  business,"  nor  did  tha 
"public  have  a  right  to  require  his  serrice.** 

In  Brass  v.  ATorfft  Dakota  ea  rel.  SiocssTf 
153  U.  8.  391,  38  L.  ed.  767,  4  Inters.  Co  n. 
Rep.  670,  14  Sup.  Ct.  Rep.  857,  the  defend- 
ant owned  a  small  elevator  located  on  hia 
own  land;  capacity  30,000  bushels.  His  e.v- 
clusive  business  was  buying  and  selling 
grain,  although  occasionally  he  accommo- 
dated his  neighbors  with  the  temporary  use 
of  his  bins,  mien  those  bins  were  temporari* 
ly  empty;  but  yet  it  was  held  that  under  the 
rule  in  Munn's  Case  he  was  traund  to  accom- 
modate all  comers,  notwithstanding  the  "ad- 
mitted fact  that  if  he  is  compelled,  as  he  is 
compelled  by  this  mandate  to  receive  ^rain 
as  tendered  so  long  as  he  has  storage  capac- 
ity unoccupied  in  his  elevator,  his  principal 
business  and  that  for  which  he  built  the 
elevator  will  be  utterly  ruined  and  de- 
stroyed." To  this  ruling,  Brewer,  Field, 
Jackson,  and  White,  JJ.,  ussented. 

Recurring  to  the  views  of  Lord  Hale  as 
heretofore  quoted,  it  is  not  thought,  as  al- 
ready stated,  that  those  views  give  counte- 
nance to  what  is  asserted  of  them  in  the  prin- 
cipal case ;  nor  does  Judge  Cooley  approve  of 
the  construction  placed  upon  them  by  the 
court,  as  above  pointed  out.  But  granting 
that  Hale's  views  are  as  extreme  as  repre- 
sented, or  that  certain  deductions  are  wa^ 
ranted  therefrom,  yet  ft  must  not  be  forgot- 
ten that  he  wrote  at  a  time  when  patemaliun 
was  in  flower,  and  its  veritable  exponent, 
chapter  4  of  5th  Elizabeth,  was  in  full  force. 
"That  statute  assumed  to  regulate  the  ex- 
istence and  determine  the  number  of  the 
artisans  in  the  whole  country.  It  provided 
how  long  one  should  work  us  an  apprentice ; 
how  many  there  should  be  in  proportion  to 
joum^men;  where  th^  should  live;  nndw 
what  circumstances  move  to  another  neigh- 
borhood ;  how  many  hours  Uiey  should  labor, 
and  for  how  long  a  Ume  a  ioumeyman  should 
be  employed;  and,  finally,  it  provided  that 
wages  should  be  assesaed  for  the  year  by  the 
justices  of  the  peace,  who  were  also  directed 
to  settle  all  disputes  between  masters  and  ap- 
prentices. Dy  an  act  of  1  James  I.  cbap.  0, 
the  above  act  was  extended  by  giving  to  the 
justices  power  to  fix  the  wages,  not  only  of 
journeymen  and  apprenticee,  but  of  all  kinds 
of  laborers  and  workmen.  During  this  time 
also,  there  were  statutes  making  it  a  felony 
to  export  wool  from  England,  and  the  ex- 
porter  of  iheep.  ^fm^^^f^^km^*  *• 
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impriaonment,  the  forfeiture  of  all  his  prop- 
trtj,  and  to  have  his  left  hand  cut  off  for 
the  first  offenM  and  for  the  second  offense  to 
be  adjudged  a  fdlon  and  to  suffer  deatji  ac- 
cordingly. See  8  Eliz.  chap.  3;  12  and  14 
Cfaas.  II.  chap.  18.  ProviBions  were  extant 
forbidding  exportation  of  hides,  raw  or 
tanned  leather,  and  many  other  things,  and 
all  for  the  supposed  benefit  of  the  Kingdom 
or  the  various  interests  in  whose  favor  the 
legislation  was  enacted.  Smith's  Wealth  of 
Nations,  by  McCa'lodi,  pp.  292  «t  teq.  Laws 
ware  then  in  force  which  regulated  down  to 
the  minutest  detail  the  manner  of  life,  and 
the  texture  of  dress  and  the  ooetliness  liiere- 
ol,  and  the  variety  of  dishes  upon  the  tables 
of  the  people;  special  laws  determined  how 
much  land  of  an  estate  should  be  plowed  and 
how  much  left  in  pasture ;  how  much  was  to 
surround  a  laborer's  cottage;  how  numy 
sheep  should  be  supported  on  a  farm.  Eng- 
land in  the  Eighteentii  Century,  Lecky,  vol. 
%vp.  231  et  teq." 

That  Hale's  views  were  colored  by  the 
state  of  the  th^n  existent  statutory  law,  no 
one  oan  doubt  who  has  any  knowledge  of  the 
nature  of  the  human  mind.  Besides,  when 
Uale  wrote,  the  country  where  he  wrote  was 
under  the  dominion  of  a  practically  omnipo- 
tent Parliament,  unfettered  and  unhampered 
by  the  prohibitions  of  a  writtm  constitution. 
In  the  opinion  under  eomment  it  is  said: 
"When  the  people  of  the  United  Cc^tmies  sep- 
arated from  Oreat  Britain^  th^  changed  the 
fonn,  but  not  the  substance,  of  tlieir  govern- 
ment. They  retained  for  the  purposes  of 
government  all  the  powu's  of  the  British 
Parliament,  ...  so  that  now  the  gov- 
ernments of  the  states  possess  all  the  powers 
ui  the  Parliament  of  England,  except  such  as 
have  been  delegated  to  the  United  States  or 
reserved  by  the  people.  The  reservations  by 
the  people  are  ^own  in  the  prohibition  of 
tiie  constitutiou.*'  94  U.  8.  loe.  eit.  124,  24 
L.  ed.  83. 

Now  if  this  statement  it  is  meant  to 
be  intimated,  as  seems  to  be  the  case  from 
subsequent  observations,  that  a  state  legis- 
lature is  possessed  of  substantially  the  same 
powers  ae  the  Parliament  of  Oreat  Britain, 
the  intimation  is  unfounded  in,  and  unsup- 
ported by,  reoo^ijEed  authmrtty.  Discussing 
the  essential  differenee  betweon  the  powers 
of  the  British  Parliunent  and  tb«e  of  a 
state  legislature.  Judge  Cooley  says:  *^t  is 
natiiral,  also,  ...  to  concede  witJbout 
reflection  that  whatever  the  legislature  of 
the  country  from  which  we  derive  our  laws 
can  do  may  also  be  done  by  the  department 
created  for  the  exercise  of  legislative  author- 
ity in  this  country.  But  to  guard  against 
being  misled  by  a  comparison  between  the 
two,  we  must  bear  in  mind  the  important 
distinction  already  pointed  out,  that  with 
the  Parliament  rests  practically  the  sover- 
eignty of  the  eonntry,  so  that  it  may  exercise 
all  powers  of  the  govmiment  U  It  wills 
ao  to  do;  while  on  the  other  hand  the  le^s- 
latores  of  the  American  states  are  not  the 
acmreign  authority,  and,  though  vested  with 
the  exerdae  ot  one  brandi  of  the  sovereignty, 
fil  Lb  IL  A. 


they  are  nevertheless,  in  wielding  it,  hedged 
in  on  all  sides  important  limitations, 
some  of  which  are  imposed  in  express  terms, 
and  others  implications  which  are  equally 
imperative."   Cooley,  Const,  Lim.  102. 

Touching  this  matter,  it  is  said  by  the  au- 
thor of  the  Institutes:  "The  power  and  ju- 
risdiction of  Parliament,  says  Sir  Edward 
Coke,  is  so  transcendent  and  absolute  that 
it  cannot  be  confined,  either  for  persons  or 
causes,  within  any  bounds.  ...  It  can, 
in  short,  do  everything  that  is  not  naturally 
impossible.  .  .  .  True  it  is,  that  what 
the  Parliament  doth,  no  authority  upon 
earth  can  undo.  ...  4  Inst.  36;  1  Bl. 
Com.  161.  The  strcmg  language  in  which 
the  complete  jurisdiction  of  Parliament  is 
here  described  is  certainly  inapplicable  to 
any  authority  in  the  American  states,  unless 
it  he  to  the  people  of  the  states  when  met  in 
their  primary  capacity  for  the  formatim  of 
their  fundamental  law,"  etc  Cooley,  Const. 
lam.  108.  Parliament  "is  at  once  a  legis- 
lature and  a  oonstitnUonal  oonvention."  1 
De  Tocqueville's  Democracy  in  America, 
chap.  6,  p.  103;  Eaton  v.  Boston,  C.  d  M.  R. 
Co.  61  N.  H.  loo.  dt.  516,  12  Am.  Rep.  147. 

Mimn'9  Com  has  met  with  many  criti- 
cisms of  an  adverse  character  in  addition  to 
those  above  noted.  Speaking  of  the  doctrine 
it  establishes,  Tiedexnan,  in  reviewing  that 
case,  rcanariESi  "I  say  this  rule  has  been 
laid  down  for  the  first  time,  altiiough  the 
Chief  Justice  refers  to  it  as  a  long-estab- 
lished rule,  and  refers  to  Lord  Hale  as  his 
authority.  A  careful  study  of  Hale's  writ- 
ings will  disclose  the  fact  that  to  no  case 
does  he  refer  in  which  the  business  does  not, 
under  the  law,  constitute  a  privilege  more 
or  less  of  a  legal  monopoly.  There  is  noth- 
ing in  his  writings  to  justify  the  application 
of  his  rule  or  his  reasoning  to  a  business 
which  is  a  virtual  monopoly,  but  is  not  made 
so  by  law."  Tiedeman,  Pol.  Power,  pp.  230, 
231.  Vol.  16  Am.  L.  Reg.  N.  S.  626.  pub- 
lished the  opinion,  as  well  as  a  very  copious 
note,  citing  many  authorities,  which  con- 
cludes thus:  "No  other  court  has  ever  held 
that  a  legislature  oould  fix  the  rate  at  which 
a  private  person  performing  a  service  in 
which  he  has  no  other  monopoly  than  that 
which  the  possession  of  superior  means  for 
conducting  bis  business  gives  to  him,  and  no 
^d  from  the  public,  should  be  otmpensated 
tot  the  service.  No  sudi  case  is  dited  in  the 
opinion.  Therefore  none  need  be  cited  con- 
tra." And  criticism  has  not  been  confined  to 
this  side  of  the  Atlantic;  even  in  the  land 
from  whence  our  common  law  is  derived,  Mr. 
Bryce,  a  lawyer  and  statesman  of  distin- 
guished ability  and  author  of  the  great  work, 
"The  American  Commonwealth,"  in  review- 
ing the  case,  "thinks  that  the  decision  was 
perhaps  more  the  effect  of  public  opinion  in 
its  action  upon  the  court  than  of  a  strict  ad- 
herence to  Icfial  principles;  and  while,  as  he 
says,  not  presuming  to  question  its  correct- 
ness, he  yet  adds  that  it  evidently  represents 
a  different  view  of  the  sacrednesa  of  private 
rights  and  of  the  powers  of  the  legislature 
from  that  entertained      Chief  J^A^^j^ 
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shidl  And  hU  aAsoeUtM.**  Sea  1  Bryce. 
Anerieaa  CommonwMUth,  2  toI.  ed.  p.  267. 

Much  waa  aaid  in  the  opinion  in  question, 
about  a  "virtual  monopoly."  These  words 
were,  it  is  true,  used  by  Lord  Ellenborougb 
in  Alinutt  T.  Inglis,  12  East,  627,  but  those 
words  must  be  construed  with  reference  to 
the  facta  then  presented.  It  was  a  clear 
case  of  a  legal  monopoly ;  for  there  the  "Lon- 
don Dock  Co."  waa  mentioned  1^  name  in 
the  warehonsing  act,  and  was  the  cmly  com- 
pany in  whose  wardiouaes  winea  eould  be 
stored,  without  prior  payment  of  exetse 
duties. 

There  can  be  no  such  thing  as  a  legal  mo- 
nopoly unless  baaed  upon  a  license  or  privi- 
lege allowed  by  the  King,  etc.  (4  Bl.  Com. 
169.  To  same  point,  are  Proprietora  of 
Charlet  River  Bridge  v.  Proprietora  of  War- 
ren Bridge,  1 1  Pet.  420.  OOfl,  607, 9  L.  ed.  773, 
847,  per  Btory,  J.;  Richmond  v.  Dubuque  A 
a.  City  H.  Co.  26  Iowa.  191,  201,  202,  Af- 
firmed, 19  Wall.  984,  22  L.  ed.  173;  Re 
<ireene,  62  Fed.  Bep.  104) }  and  necessarily, 
the  party  to  whom  the  license  is  granted 
takes  it  on  such  conditions  as  the  license- 
granting  power  may  see  fit  to  impose. 

6.  It  has  been  thought  best  to  consider 
at  large  the  doctrine  announced  in  the  case 
nlied  on,  as  well  m  opposing  views,  in  or- 
der to  oideavor  to  discover  whether  MuwCa 
Oaae,  granting  it  eorrectly  decided,  has  any 
a.pplicaiion  to  the  case  at  bar.  Following 
a  familiar  rule,  the  general  words  employed 
in  that  opinion  ahould  be  restricted  to  the 
particular  facts  of  that  case,  and  should  not 
be  extended  to  other  cases  which  could  not 
have  been  in  the  mind  of  the  court  at  the 
time  {Cohen  T.  Virginia,  6  Wheat.  264, 
309,  6  L.  ed.  257,  per  Marshall,  Ch.  J.; 
Plumley  v.  MaesachusettB,  166  U.  S.  401,  39 
L.  ed.  223,  S  Inters.  Com.  Rep.  600,  16  Sup. 
Ct.  Rep.  154) ;  nor  has  tiuit  court  so  ex- 
tended them  to  any  case  of  similar  sort  to 
tiie  one  before  us. 

The  controlling  element  which  gave  origin 
to  the  opinion  relied  on  seenu  to  have  been 
that  of  a  monopoly.  But  of  course,  that 
element  can  have  no  place  in  the  present  in- 
stance, because  respondent  has  been  granted 
no  special  or  exclusive  right  or  privilege  by 
the  state,  nor  has  it  received  any  benefits 
from  that  quarter.  Nor  has  the  respondent 
acquired  any  additional  right  by  reason  of 
its  incorporation,  to  that  it  possessed  before. 
Fverrone  is  at  liberty  to  gather  news;  and 
the  tact  that  one  has  greater  facilities  or 
finances  for  gathering  and  transmitting 
news,  or  that  the  business  has  grown  into 
one  of  greut  magnitude,  widespread  in  its 
ramifications,  or  that  mere  incorporation  has 
been  granted  a  company  organized  for  the 
purpose  of  gathering  news,  does  not,  and  can- 
not of  itself,  give  the  state  the  Tight  to  regu- 
late what  before  incorporation  was  but  a 
natural  right.  Tieden>ao,  Pol.  Power,  fi 
03,  p.  234.  Were  the  rule  otherwise  than  as 
just  stated,  the  effect  would  be  to  deprive  a 
person  of  a  ri<;ht  to  pursue  any  lawful  call- 
ing, or  to  contract  where  and  with  whomso- 
ever and  at  what  [Hrioe  he  will.  The  right 
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thus  to  oontraet  eannot  be  interfered  with; 
it  is  part  and  parcel  of  personal  liberty,  and 
therefore  under  the  protection  of  sec  30, 
art.  2  of  our  state  Constitution  and  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States,  as  heretofore  quoted.  Cooley, 
Const  Lim.  944.  945;  Cooley,  Torta,  278; 
State  V.  Loomit,  115  Mo.  307,  21  L.  R.  A. 
789.  22  S.  W.  360,  and  cases  cited;  State 
Julow,  120  Mo.  108,  20  L.  R.  A.  257,  31  & 
W.  781,  and  eases  cited.  To  like  effect,  see 
Allgeyer  v.  Louiaiana,  166  U.  S.  689,  691, 
41  L.  ed.  836,  836,  17  Sup.  Ct.  Rep.  427; 
Williama  Feara,  179  U.  S.  270,  46  L.  ed. 
IBC,  21  Sup.  Ct  Rep.  128-130. 

If  relator's  position  as  to  its  right  to  com- 
pel respondeat  to  turn  over  to  it  the  results 
of  its  labors  and  researches  after  news  is 
correct,  then,  by  the  same  tcrften,  any  eitixen 
oould  compel  any  newspaper  to  admit  him  as 
a  subscriber;  or,  as  news  is  a  synonym  oi 
information,  intelligenet^  and  knowledge, 
then  a  lawyer  profoundly  versed  in  his  pro- 
fession could  be  compelled  to  yield  his  treas- 
ures of  erudition  to  some  less  ^rtunate  mem- 
ber of  the  bar,  of  the  ^ype  deaoribed  1^ 
awift: 

"Who  knows  of  law  nor  text  nor  margent* 
Calls  Singleton  his  brother  sargeant.^ 
And  even  if  the  business  of  respondent  esn 
justly  be  deemed  a  monopoly,  thm  relator's 
efforts  should  be  directed  toward  the  de- 
struction of  that  mcmopoly,  and  not  towards 
obtaining  the  mandate  of  this  oourt  compel- 
ling relator's  admission  into  that  "real  gen- 
uine article,"  as  counsel  are  pleased  to  desig- 
nate it. 

Conceding  respondent's  business  to  be  in 
truth  a  monopoly  would  furnish  an  all-suffi- 
cient reason  and  answer  for  denying  the  re- 
lief relator  asks;  because  the  addition  of 
one  more  monopolist  to  a  monopolistic  or* 
ganization  would  not  lessen  ita  monopolistic 
features  or  abate  its  vicious  tendencies.  But 
there  is  nothing  here  on  which  a  monopoly 
can  attach.  The  business  is  one  of  mere 
personal  service;  an  occupation.  Unless 
there  is  "property"  to  be  "affected  with  a 
public  interest,"  Uiere  is  no  basis  laid  for  the 
fact  or  the  charge  of  «  monopoly.  See,  on 
this  point,  Sforrie  v.  Ootman,  18  Vee.  Jr.  4S7 
(per  Chancellor  Eldon)  ;  Mogul  S.  8.  Oo.  T. 
McGregor,  L.  R.  23  Q.  B.  Div.  598,  609  (per 
liord  Esher) ;  Expreaa  Caaea,  117  U.  S.  1,  21, 
24,  aub  nom.  ifemphie  A  L.  R.  R.  Co.  v. 
Southern  Exp.  Co.  29  L.  ed.  791,  800,  801,  6 
Sup.  Ct.  Rep.  542,  028;  Chicago,  St.  L.  &  N. 
O.  R.  Co.  V.  Pullman  Southern  Car  Co.  139 
U.  S.  79,  89,  01,  36  L.  ed.  97,  101,  102,  11 
Sup.  (Dt.  Rep.  400. 

Nor  is  there  any  more  property  in 
"news" — to  wit,  "information,"  "intelli* 
gence,"  "knowledge" — than  there  is  in  "the 
viewless  winds,"  until  the  "guinea  stamp"  of 
a  copyright  is  impressed  upon  its  external 
similitude,  thus  giving  it  one  of  the  ele- 
ments of  property,  to  wit,  governmental  pro- 
tection for  a  limited  period.  That  there  is 
no  monopoly,  even  in  fact,  in  the  business  in 
which  respondent  is  engaged,  is  shown  in  the 
clearest  possible  Dumner  bj>  this  record. 

Digiiized  by  VjOOQ  IC 


Btatb  ot  rO.  Stab  Pdblibhih«  Co.  t.  Aoocuted  Pbul 


167 


Other  newogathering  agencies  bave  tbe  Bame 
iacilities  over  the  wires  of  the  Weetem 
UnioD  Telegraph  as  has  tbe  Associated 
Press;  tbe  terms  of  the  telegraph  eompaoy 
■are  uniform  as  to  all  organizatioBi,  and  such 
other  agencies  ar«  at  work  in  their  occupa- 
tion, and,  it  would  seem,  with  great  success. 
Hundreds  of  daily  newspapers  in  every  quar- 
ter of  tbe  Unioni  leaders  in  point  of  circula- 
tion in  their  respective  localitieSi  look  for 
their  news  supplies  to  some  other  agency 
than  that  of  respondent.  Boine  publishers 
accustomed  to  receive  reports  from  respond- 
ent hare  discontinued  their  business  rela- 
tions with  it,  and  gone  to  some  rival  or  com- 
peting organization.  The  New  York  Sun, 
repeatedly  urged  to  join  the  respondent,  has 
«ontinuoualy  declined.  And  the  relator  com- 
pany notwithstanding  the  all^^tions  of  its 
petition,  that  its  paper  could  not  be  pub- 
lished with  a  profit  without  the  aid  of  the 
Associated  Press,  Mr.  Lowenstein,  tbe  Star's 
business  manager,  gives  it  as  his  opinion  un- 
der oath,  that  "t£e  Star  prints  a  better 
Imdget  of  news  than  any  of  its  rivals." 

For  the  purpose  of  obtaining  its  supplies 
of  news,  the  Star  is  afBliated  with  the  New 
York  Sun  or  Laffan  News  Bureau,  and  con- 
cerning the  eflBciency  of  that  service  Mr.  Laf- 
lin,  testifying,  says:  "It  has  no  equal  at 
atl,  from  our  pcdnt  of  view."  And  answer- 
ing the  question  whether  "as  a  matter  of 
fact  is  it  better  than  the  Associated  Press?" 
answered:  "Of  course  it  is;  everybody 
knows  that."  And  Mr.  M.  E.  Stone,  general 
manager  of  the  Associated  Press,  says  that 
tile  Scripps-McRae  service  is  an  excellent 
'One. 

If  these  statements  are  to  be  taken  as 
true,  and  so  they  will  be  r^farded  for  the 
purpose  of  this  case,  relator  has  no  stand- 
ing in  court,  because  Lord  Ellenborough.  in 
the  Allnutt-Infflis  Case,  12  East,  627,  after 
•commenting  on  the  fact  that  the  London 
Dock  Company's  warehouses  were  the  only 

EIncee  where  wines  of  importers  could  be 
onded,  went  on  to  say:  "If  the  Crown 
should  hereafter  think  it  advisable  to  extend 
the  privilege  more  generally  to  other  persons 
and  places,  so  far  as  that  the  public  will  not 
be  restraint  from  exercising  a  choice  of 
warehouses  for  the  purpose,  the  company 
may  be  enfranchised  from  the  restriction 
which  attaches  upon  a  monopoly."  12  East, 
ioc.  cil.  640.  And  because,  further,  a  court, 
in  circumstances  m  above  related,  will  not 
awvrd  a  discretionary  writ  as  now  here 
prayed,  for  the  mere  purpose  of  determining 
an  empty  and  barren  technical  right  in  be- 
half of  a  petitioner.  It  will  "let  well 
«noufrh  alone." 

Subsidiary  to  considerations  heretofore 
mentioned  may  be  suggested  others  tending 
in  the  f^me  direction.  In  Matthews  v.  Aa- 
sociatcd  Pics?,  61  Hun,  199,  15  N.  Y,  Supp. 
SSI,  defendant,  a  corporation  organized  un- 
der tlie  act  "to  incorporate  the  Aasoeiated 
Press  of  tbe  State  of  New  York"  (Laws 
1807.  chap.  754),  adopted  a  by-law  prohibit- 
ing its  members  from  receiving  or  publish- 
ing "the  regular  news  deapatdies"  of  any 
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other  news  assooiatitm  covering  a  like  terri- 
tory and  organized  for  a  like  purpose."  A 
suspension  of  all  tbe  rights  and  privileges 
of  the  associaUon  was  provided  as  a  penalty 
for  a  violation  of  said  wovisiw.  In  an  ao- 
tlon  to  restrain  defendant  from  enfordng 
this  penalty,  held,  that  the  association  had 
power  to  enact  the  by-law;  that  it  was  not 
objectionable  either  as  unreasonable  and  op* 
pressive,  or  as  tending  to  restrain  trade  and 
competition  and  to  create  a  monopoly.  It 
appeared  that  while  defendant  only  ap- 
points and  engages  agents,  in  the  strict  eensa 
of  tbe  term,  in  the  state  of  New  York,  by 
virtue  of  contracts  with  otho-  associations, 
it  receives  from  them  news  collected  from 
the  principal  portions  of  the  civilized  world. 
I'laintifTs  are  also  mcmbera  of,  and  they  pub- 
lish the  news  received  from,  another  press 
association  which  collects  its  news,  by  its 
own  agents,  from  substantially  ihe  same  ter- 
ritory. Held,  further,  that  this  action  of 
plaintiffs  came  within  the  prohibition  of  the 
by-law,  and  authorized  denmdant  to  enforce 
the  penalty.  "Hie  court  in  general  term, 
among  other  tilings,  said:  "The  business  of 
collecting  the  news  of  the  day  and  furnish- 
ing reports  of  it  to  the  press  for  a  compen- 
sation has  become  a  very  well-known  and 
important  industry.  It  can  scarcely  be 
called  a  branch  of  trada  There  is  no  right 
of  property  in  the  news  itself.  That  is 
neiUier  bought  nor  sold.  Any  man  who 
hears  it  may  make  such  use  of  it  as  he  can 
for  his  own  advantage,  or  may  communicate 
it  to  others.  So,  he  may  make  a  business  of 
collecting  news  and  furnishing  reports  of  it 
to  the  newspapers,  or  to  such  of  them  ns 
will  compensate  him  for  bis  trouble.  The 
work  is  commonly  done  in  the  locality  of 
each  newspaper  by  its  own  reporters  em- 
ployed and  paid  for  Uiat  purpose,  .  ,  . 
In  this  case  the  agents  are  employed  by  the 
defendant,  the  Associated  Press  of  the  State 
of  New  York,  acting  for  all  the  pnblishers 
who  are  comprised  in  its  membership.  As 
to  all  these,  the  diarter  and  by-lawa  of  the 
corporation  constitute  the  oontrart  between 
themselves,  and  between  them  and  the  asso- 
ciatJon.  Among  the  provisions  of  that  con- 
tract is  me  to  the  efTect  that  none  of  the 
members  shall  contract  with  any  other  news 
association  to  employ  for  them  ofrcnte  for 
the  procuren^ent  of  news  within  the  same 
territory  as  that  in  which  agents  of  the  de- 
fendant association  are  employed.  This  con- 
tract between  the  members  of  the  asaoriation 
is  mutual  and  is  for  the  common  benefit,  and 
ao  is  supported  1^  a  sufficient  consideration. 
It  is  for  the  common  benefit  because  the  effi- 
ciency of  the  association  depends  upon  the 
numb«-  and  activity  of  its  agents,  and  these 
largely  upon  the  extent  of  its  revenues,  from 
which  salaries  are  paid,  and  that,  in  turn, 
upon  the  number  of  its  patrons;  so  the  build- 
ing up  of  ocmpetitors  which  must  draw  o£f 
from  its  patronage  will  necessarily  detract 
from  the  extent  and  value  of  its  work.  The 
contract,  therefore,  of  the  associates  with 
each  other  and  of  tiiese  wiUi  tbe  association, 
which  is  embodied  in  the  by-law  in  question* 
seem,  to  US  not  to  ex«ed^tte^fj,g^ 
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of  self-protection,  and  not  to  be  unreasona- 
ble nor  obnoxious  to  any  principle  which  has 
been  invoked  for  its  oondemnaticHi." 

lliia  ruling  of  the  supreme  court  wae 
unanimously  affirmed  by  the  court  of  ap- 
peals, Mr.  Justice  Pedcham  delivering  the 
(^inioD,  who  afterwards  delivered  the  opin- 
ion of  the  court  in  United  8tatea  v.  Tram- 
Misaoun  Freight  Aaao.  166  U.  S.  290.  41  L. 
ed.  1007,  17  Sup.  Ct  Rep.  540. 

In  a  prior  cause,  DunUtp's  Cable  Newa  Co. 
T.  Btone,  15  N.  Y.  Supp.  2,  the  contention 
was  made  that  newsgathering  was  a  "public 
business."  The  Cable  News  Company  was 
a  corporation  engaged  in  collecting  news  and 
Belling  the  same  to  all  newspapers  applying 
therefor.  The  Kevr  York  AsBociated  Press 
•wtm  an  aesodatira  of  newspaper  proprietors, 
also  engaged  in  the  business  of  collecting 
news  and  furnishing  it  to  newspapers.  The 
association  had  a  by-law  to  the  effect  that 
none  of  its  members  should  take  news  from 
any  other  agencies.  For  violation  of  this 
by-law  by  a  number  of  publishers  the  associ- 
ation threatened  to  discontinue  its  service 
to  them.  The  suit  was  to  enjoin  the  asso- 
eiaticHi  from  such  proposed  action.  The 
plaintiff  alleged  that  the  business  engaged 
lu  by  the  parties  was  "a  public  business,  and 
that  both  plaintiff  and  the  said  New  York 
Associated  Press  are  therefore  under  an  ob- 
ligation to  serve  the  entire  public ;  and  that 
it  is  essential  for  the  proper  conduct  of  a 
newspaper,  and  for  the  interests  of  its  read- 
era,  BUMcribers,  and  advertisers,  and  for  the 
interest  of  the  public,  that  such  newspapers 
should  be  at  liberty  to  ava-il  itself  of  all 
sources  of  information,  and  combine,  if  it 
thinks  best,  the  intelligence  and  information 
furnished  by  the  various  agencies  instituted 
for  that  purpose.  A  motion  for  an  injunc- 
tion pendente  lite  was  denied.  On  appeal 
to  the  general  term  the  ruling  below  was 
sustain^.  The  conrt  said:  "The  plain* 
tiff's  applicati<m  amounted  to  nothing  more 
nor  less  than  an  attempt  to  restrain  the  de- 
fendants from  transacting  their  lavrful  busi- 
ness in  their  own  way,  lest  in  doing  so  plain- 
tiff's rival  business  should  be  injured  or  di- 
minished. The  defendants  have  a  perfect 
right  to  limit  the  sale  of  the  news  whidi  they 
collect,  to  those  who  contract  to  deal  exchi- 
■Ively  with  them.  They  are  private  individ- 
uals dealing,  it  is  true,  with  a  large  public, 
but  governed  by  no  corporate  duty  or  statu- 
tory obligation.  They  certainly  owe  no  duty 
to  the  plaintiff,  whidi  fs  a  foreign  corpora- 
tion attempting  to  compete  with  them,  and 
with  whom  they  have  no  privity  or  relation 
of  any  kind." 

In  'the  latter  case  the  defendant  associa- 
tion was  not  incorporated;  in  the  former  It 
waB,  but  both  oascB  were  treated  alike  in 
ilb.it  respect  And  it  has  been  determined 
that  voluntary    association,  whetheo- 

incorporated  or  not.  haa,  within  certain  well- 
deOned  limits,  power  to  make  and  enforce 
by-laws  for  the  government  of  its  members. 
Such  by-laws  are  ordinarily  matters  between 
the  association  and  its  members  alone,  and 
with  wbich  BtrangerB  have  no  eonoem.'* 
Amerioem  IAm  BtoeJc  OomnUsBlon  Co.  r.  OM* 
fil  U  R.  A. 


cago  Live  Stoek  Bttehange,  143  111.  210,  1^ 
L.  R.  A.  190,  32  N.  E.  274. 

The  charter  of  respondent,  after  emenda- 
tion, is  couched  in  these  words:  "The  ob- 
ject for  which  it  is  formed  is  to  buy,  gather, 
and  accumulate  information  and  news;  to- 
vend,  supply,  distribute,  and  publish  the 
same."  Under  iha  terms  of  its  charter,  re- 
spondent owes  no  dn^  to  rdator,  since  it 
pi^esses  no  greater  right  in  regard  to  the- 
gatiitting  and  pnrdiaae,  etc.,  of  news  than 
its  incorporators  poesessed  as  individuals, 
before  the  act  of  incorporation  (authorities- 
Bupra).  But  on  the  basis  that  the  charter, 
by-laws,  etc.,  place  respondent  on  the  plane 
of  an;f  other  corporation  in  charge  of  a  "pub- 
lie  utility,"  relator  assert*  that  respondent'a- 
businesB  is  to  be  regarded  in  the  same  light 
precisely  as  a  railroad,  telegraph,  or  tele- 
phone company;  that  it  involves  a  public- 
franchise.  But  in  American  Life  Stock 
Commission  Co.  v.  Chicago  Live  Stock  Ex- 
cJumge,  143  111.  210,  18  L.  R.  A.  190,  32  N. 
K.  274,  it  was  ruled  that  the  mere  fact  that 
the  business  of  a  particular  market  owned  by 
a  private  corporation  has  become  so  large  r» 
to  influence  the  commerce  of  a  large  section 
of  the  country  will  not  give  the  courts  any 
power  to  declare  such  market  public  and  im- 
pressed with  a  public  use,  or  to  apply  to  it 
any  rules  of  public  policy  peculiar  to  that 
class  of  markets.  That  power  belongs  alone 
to  the  legislative  department  of  the  state. 
See  Express  Vases,  117  U.  S.  1,  21,  24.  sub- 
no  in.  Memphis  cE  L.  A.  R.  Co.  v.  Southern 
^;ajp.  Co.  29  L.  ed.  791,  800,  801.  6  Sup.  Ct. 
Rep.  542,  628;  Little  Rook  d>  M.  R.  Go.  t. 
fir*.  Louts,  /.  M.  <£  8.  R.  Co.  2  Inters.  Com. 
i;ep.  763,  41  Fed.  Rep.  669,  689  (per  Cald- 
well, .T.)  ;  Interstate  Commerce  Commission- 
V.  Ginoinuati,  N.  0.  T.  P.  R.  Co.  167  U.  8. 
479,  499.  42  L.  ed.  243,  263,  17  Sup.  Ct.  Rep. 
896 ;  Delaware,  L.  d  W.  R.  Co.  v.  Centrat 
Biock-Yard  A  Traneit  Oo.  45  N.  J.  Eq.  50,  ff 
L.  R.  A.  865.  17  Atl.  146.  In  making  this 
ruling,  not  only  was  Mwm's  Case  on  th» 
point  involved,  cited  with  approval,  but,  in 
addition  thereto,  liodd  v.  Southern  Cotton 
Press  (£  Mfg.  Co.  63  Tex.  172,  was  cited,  and 
its  language  approvingly  quoted:  "We 
know  of  no  authority,  and  none  has  been 
shown  us,  for  saying  t^at  a  business  strict- 
ly jmie  privaH  will  beoome  juris  publtoj^ 
merely  Iqr  reason  of  its  extent  If  tJie  mag- 
nitude a  particular  business  Ib  such,  and* 
the  persons  affected  by  it  so  numerous,  that 
the  interest  of  society  demands  that  the' 
rules  aud  prindplee  applicable  to  public  em- 
ployments should  be  applied  to  it,  this- 
would  have  to  be  done  by  the  legislature,  if 
not  restrained  from  doing  so  the  Consti- 
tution, befwe  a  demand  for  lodi  use  oould 
be  enforced  1^  the  courtB." 

It  is  not  pretended  here  that  such  legisla- 
tion as  would  make  respondent  corporatioD'» 
business  jvris  pvbUoi  has  been  enacted, 
granting  that  such  le^slatlon  oould  have- 
any  extraterritorial  effect,  as  to  which  see 
Vawter  v.  Missouri  P.  R.  Oo.  84  Mo.  679,  64 
Am.  Rep.  104;  Btate  y.  Qriimer,  134  Mo. 
612,  36  S.  W.  89.  and  eases  dted;  Bwrit  t. 
WMte,  81  K.  T.  Ie«.  eU.  544. 
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It  ii  needless  to  discuH,  in  this  connec- 
tion, cases  which  bring  into  view  the  duties 
of  railroad,  telegraph,  and  telephone  oom- 
paiues,  since  those  oompanies  having  accept- 
ed legislative  favors,  right  of  eminent  do- 
main, etc,  the7  miut  shoulder  tlie  burdens 
■long  with  tbe  beneflta,  and  thtUr  business 
becomes,  by  such  acc^tance,  ipso  facto  pub- 
lic* juris.  Not  so,  however,  with  respond- 
ent, wliich  was  granted  no  privileges,  asks 
none,  and  cannot,  therefore,  be  burdened 
with  conditions  eu<di  aa  pertain  to  common 
carriers  and  the  like. 

As  to  the  case  of  Minnesota  Tribune  Oo. 
T.  A.MOeiated  Pren,  27  C.  C.  A.  642.  SB  C. 
8.  Api».  130,  88  Fed.  R^.  350,  it  seeina  to 
recognize  the  validity  of  such  contracts  by 
the  Assodated  Press  ae  are  the  subject  of 
complaint  here.  But  if  this  is  not  so,  we 
prefer  the  ruling  and  reasoning  on  this  point 
in  Matthmos*  Case. 

In  regard  to  A'eic  York  A  O.  Grain  rf 
Stock  Exchange  v.  Chicago  Bd.  of  Trade,  127 
HI.  153,  2  L.  R.  A.  411,  10  N.  E.  85S,  much 
rdied  on  by  relator:  For  many  years  the 
board  of  trade  had  been  accustomed  to  fur- 
nish to  all  customers  the  telegraphic  reports 
as  to  daily  and  hourly  oonditiona  of  the 
grain  and  other  markets.  Having  done  so 
for  such  a  long  time,  it  undertook  suddenly 
to  disrupt  those  long-continued  business  re- 
lations, and  leave  the  plaintiff,  a  corporation 
engaged  in  the  commission  business,  without 
any  means  of  conducting  its  ordinary  and 
loi^^tablisbed  business;  and  upon  this  ba- 
ris  it  was  very  properly  held  that  plaintilT 
was  entitled  to  injunction  to  prevent  the 
threatened  disruption  of  business.  ThU 
was  the  very  gist  of  the  decision  in  that  case, 
and  we  need  not  say  whether  we  fully  in- 
dorse much  of  the  langiuige  and  of  the  rea- 
soning used  in  arriving  at  the  conclusion 
reacdied;  and  ^is  reason,  among  others,  oc- 
curs, why  we  need  not,  and  that  Is  respond- 
ent has  never  entered  into  business  relations 
with  relator,  and  consequently  there  are  no 
such  relations  to  be  severed,  and  no  such  in- 
jurious results  can  occur  in  this  case  aa  in 
the  one  referred  to. 

Relative  to  the  recent  decision  by  the  su- 
preme oourt  of  Illinois  In  Inter-Oeean 
Pvb.  Co.  T.  Associated  Preu  [184  Hi.  439, 
48  L.  S.  A.  568,  56  N.  822],  to  which  our 
attention  has  been  called;  The  Inter-Ooean 
Company  was  engaged  in  publishing  two 
newspapers  in  Chicago,  the  Daily  and  tiie 
Weekly  Inter-Ocean.  A  contract  was  en- 
tered into  between  the  parties  as  to  furni.4h- 
ing  news  in  acoordanoe  wit^  the  by-laws  of 
the  Associated  Press.  This  contract  the 
Inter-Ooean  Publishing  Company  violated 
hj  proouring  and  publishing  news  obtained 
from  other  news  concerns  located  in  the  city 
of  New  York.  Being  notified  by  the  Asso- 
ciated Press  to  appear  to  answer  such 
charges  of  violation  of  contract,  the  Inter- 
Ocean  Publishing  Company  resorted  to  in- 
junction to  prevent  expulsion  for  violation 
of  the  by-laws  of  the  Associated  Press,  which 
formed  part  and  parcel  of  the  oontract  be- 
tween the  parties.  The  Inter-Ocean  Publish- 
ing Company  admitted.  In  its  bill  for  injnno> 
SI  L.  R.  A. 


tion,  that  it  had  violated  its  contract,  and,, 
seemingly,  by  way  of  excuse,  alleged  that  it. 
could  not  obtain  all  the  news  from  the  other 
contracting  party,  and  so  was  forced  to  engage- 
the  services  of  oUier  newsgatheriug  associa- 
tions. Answer  was  filed,  and,  upon  hearing 
had,  the  bill  was  dismissed  for  want  of  equi- 
ty, and  this  decree  was  affirmed  in  the  appel- 
late court.  But  when  the  cause  reached  the- 
supreme  court,  the  decrees  of  the  lower 
courts  were  reversed  and-  the  cause  remand- 
ed, with  directions  to  enter  a  decree  as- 
prayed.  The  rulings  in  that  case  were:  1. 
The  by-law  and  contract  created  a  monopoly. 
2.  That  it  was  necessary  to  publish  news- 
frran  other  sources  to  make  a  check  on  the' 
defendant.  3.  That  the  by-law  tends  to  re- 
strict competition,  because  it  prevents  mem- 
bers from  purchasing  news  from  any  other 
source.  4.  That  the  contract  and  by-law 
are  void  as  beii^  beyond  the  power  of  the 
defendant  to  make.  5.  That  the  "obligation 
[of  the  defendant]  to  serve  the  public  is  one 
not  resting  on  contract,  but  grows  out  of  the 
fact  that  it  is  in  liie  discharge  of  a  publie 
duty,  or  a  private  dut^  which  has  been  so 
conducted  that  public  interest  has  attached 
thereto."  And,  6th,  that  the  fact  that  the 
defendant  possessed  the  right  to  use  the 
power  of  eminent  domain  as  to  telegraph  and 
telephone  lines,  although  not  exercised,  con- 
tributed to  determine  the  character  of  its- 
corporate  organization.  And  on  these- 
grounds  was  based  the  ruling  that  tiie  de- 
fendant must  furnish  everyone  applying, 
with  the  same  service  of  news. 

The  above  decision  is  evidently  at  war 
with  the  rulings  in  the  Live  Stock  Commie' 
sion  Case,  143  III.  210,  18  L.  R.  A.  190,  32" 
N.  E.  274,  where  "the  amount  of  business  an- 
nually transacted  aX  said  stockyards  is  such- 
aa  to  constitute  the  market  thus  established* 
the  largest  live-stock  market  in  the  world." 
If  the  ^cts  just  related  did  not  impress  the 
business  wiUi  a  public  use.  it  is  difiicult  to 
conceive  what  facts  could  do  so,  and,  in  ad- 
dition to  the  utterances  heretofore  quoted  in 
the  Live  Stock  Commission  Case,  tno  court 
there  also  said:  "The  views  here  expressed' 
do  not  conflict  with  what  was  decided  in 
Jilunn  V.  lUinoia,  94  U.  S.  118,  24  L.  ed.  77. 
The  question  raised  and  decid^  in  that  case 
was  as  to  the  constitutionality  of  the  act  of 
the  legislature  of  this  state  declaring  certain 
grajn  elevators  to  be  public  warehouses,  and 
prescribing  rules  for  their  management,  and 
fixing  maximum  charges  for  the  storage  and' 
handling  of  grain.  There  the  legislative  de- 
partment had  interposed  and  declared  the- 
puUie  use,  and  the  oourt,  in  holing  the  act 
constitutional,  held  merely  that  the  legisla- 
tive power  had  been  properly  exercised. 
This  was  the  only  question  having  any  rde- 
vancy  liere,  presented  in  that  ease,  or  which' 
the  court  undertook  to  decide,  and  the  dis- 
cussion of  the  evidence  showing  that  the 
business  carried  on  in  said  grain  elevators 
was  of  such  character  that  it  bad  in  fact 
become  impressed  with  a  pubUc  use  was  oaiy 
for  the  purpose  of  showing  that  a  oondition> 
of  things  existed  whicdi  justified  the  legisla- 
ture in  passing  tiie  statute  ttsn  under  conr- 
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«Meration.*'  143  lU.  loo.  ott.  239,  18  L.  R. 
-A.  200,  32  N.  E.  282.  That  OOM  dearly  an- 
nounces that  it  is  neceasary  in  cases  like  the 
present  one,  that  the  lesislature  should  de- 
•elare  that  the  business  '"had  in  fact  become 
impressed  with  a  puUic  use;"  something 
which,  aa  there  stated,  the  courts  were  pow- 
■erlesB  to  declare.  But  that  case  was  whol- 
ly ignored  in  the  case  under  comment.  For 
^ese  reasons,  beaides  those  already  given 
■during  the  course  of  this  investigation,  we 
■decline  to  follow  that  ease  or  regard  its  rul- 
ings authoritative. 

7.  There  is  one  remaining  point  to  be  con- 
sidered, and  that  relates  to  the  anti-trust 
laws.  So  far  as  concerns  those  of  Illinois 
they  are  not  of  force  in  this  state,  and  as  to 
"those  of  tlie  United  States  they  must  be  en- 
forced in  another  forum.  The  law  on  the 
subject  in  Uiis  state  prohibits  "any  pool, 
-trust,  agreement,  c(Mnbination,"  etc.,  "to  reg- 
ulate or  fix  the  price  of  any  article  of  manu- 
facture, mechanism,  merchandise,  commodi- 
ty, convenience,  repair;  any  product  of  min- 
ing, or  any  article  or  thing  whatsoever;  or 
the  price  or  premium  to  be  paid  for  insur- 
-auM  of  property;"  or  to  fix  or  limit  the  pro- 
■duction  of  the  Uiinga  whose  price  may  not 
%e  regulated  or  fixed.  Rev.  Stat.  1899,  % 
■89B5. 

Kothing  is  discovered  in  this  section  which 
-is  at  all  applicable  to  the  business  in  which 
respondent  is  engaged.  Whether  we  apply  to 
the  words  of  tlie  sUitute  the  rule  of  noscitur 
•a  aociis  (AIcNiohol  v.  United  States  Mercan- 
tile Reporting  Agency,  74  Mo.  457),  or  that 
-of  ejuadem  generin  {State  t.  Sehuchmann, 
133  Mo.  Ill,  38  S.  W.  36,  34  S.  W.  842),  the 
Tesult  must  be  the  same.  And  there  is  an 
■«8pecial  reason  why  the  ruling  in  this  regard 
T^ould  be  a  strict  one,  and  this  is  because  the 
statute  is  highly  penal. 

Moved  by  these  oonsideratitms  toe  deny 
4h«  peretapforjf  writ. 

All  COttCUT. 


Ella  DOWNEND,  Reepf., 

V. 

KANSAS  CITT,  Appt. 

(ise  Mo.  60.) 

a.  A  narrow  atrip  of  land  on  tlie  bor- 
der of  n  platted  block  will,  for  tbe 
pnrpoNCB  of  an  action  aicalnit  the  cttj 
toT  Injuries  caused  by  defects  In  a  walk 
thereon,  be  treated  as  part  of  a  street  formed 
sdjarent  to  it  In  the  platting  of  adjoining 
propertr,  where  It  boa  been  so  treated  bj 
the  persons  Interested,  and  It  appears  on  the 
plat  in  such  a  form  that  It  might  be  consid- 
ered as  dedicated  to  public  use. 

3.  The  approval  of  the  plat  of  a  pro- 
poavd  addition  to  a  cltr  by  tbe  com- 
mon connell  does  not  constitute  an  ac- 
ceptance of  tbe  streets  thereon  laid  out,  or 
amount  to  an  act  of  Jarladlctlon  over  them, 

NoTK. — As  to  public  user  as  acceptance  of 
<ledlcsted  highway,  see  Southern  P.  R.  Co.  v. 
Ffrr\f>  u.-nl.|  18  L.  It.  A.  &10.  and  note. 
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or  Inposs  sn  obligation  upon  the  dty  (o  keep 
them  In  repair,  although  such  plat  vests  the 
fee  of  the  streets  therein  described  In  the 
cit7.  and  the  charter  of  the  dty  pruvldes  that 
It  shall  be  unlawful  to  make  or  dla  anj  such 
plat  wHbonc  the  api>roval  of  the  commoa 
couneiL 

3.  Here  naer  by  the  pnblle  of  a  atrip 
of  land  dedicated  b;  the  owner  as  a  street 
doee  not  constitute  It  a  public  street  or  high- 
way which  the  cltj  Is  bound  to  keep  In 
repair,  where  the  olBeera  authorised  bj  tbe 
city  charter  to  laj  out,  open,  and  establish 
streets  have  not  acc^ed  the  Btrset,  or 
treated  It  as  such. 

4.  Leavlnv  an  opening  from  m  attr 
street  to  a  strtp  of  laad  mied  br  the 
pnblle  aa  a  street,  hut  not  accepted  by 
the  dty,  and  placing  a  light  at  tbe  same  point, 
do  not  ciHutltute  an  adoptlmi  of  the  alleged 
street  as  a  public  highway  which  tbe  dtj  Is 
bound  to  keep  In  repair. 

(April  U,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jackson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  a  fall  on  a  de- 
fective street  in  defendant  oity.  Revereed. 

Sttbtement  by  BCarsltall,  J.: 

The  plaintiff  sues  the  defendant  for  dam- 
ages for  injuries  sustained  by  her  by  falling 
on  a  sidewalk  on  what  is  allied  to  be  a  pub- 
lic strert  of  the  city.  The  principal  ques- 
tion in  the  case  is  whether  it  waa  such  a 
public  street.  It  is  called  "Twenty-Uiird 
street,"  and  extends  from  Woodland  avenue 
weetwardly  for  a  distance  of  about  160  feet, 
at  which  point  there  is  a  bluff  about  30  feet 
high,  which  effectually  stops  travel;  but 
from  the  top  of  the  bluff  it  extends  west- 
wardly  to  Highland  avenue,  and  perhaps  fur- 
ther. This  alleged  street  is  claimed  to  have 
become  a  public  street  in  this  manner:  On 
October  6,  1880,  Dudley  &  Cook  laid  out  an 
addition  to  Kansas  City,  and  the  common 
council  of  the  city,  in  pursuance  to  the  duty 
devolved  upon  it  by  fi  9  of  article  7  of  its 
charter  (1875),  approved  the  plat.  Block  4 
of  this  addition,  as  laid  out  on  the  plat,  waa 
bounded  on  the  north  by  Cottage  avenue,  on 
the  east  by  Woodland  avenue,  on  the  south 
by  what  is  here  claimed  to  be  Twenty-third 
street,  and  on  the  west  by  Henry  street  (nov 
Highland  avenue).  No  street  was  shown  on 
the  plat  on  the  south,  but  a  space  5  feet 
wide  was  left  at  the  south  end  of  the  Iota 
which  fronted  on  Cottage  avenue.  This 
space  is  not  designated  on  the  plat  as  an 
alley,  nor  as  dedicated  to  public  use  in  any 
manner  or  for  any  purpose.  It  aimply  ap- 
pears as  6  feet  fronting  on  Woodland  ave- 
nue, and  extending  along  the  rear  of  said 
lots  westwardly  for  a  distance  of  600  feet 
Thereafter,  on  December  22,  1885,  Waltw  H. 
Holmes,  who  owned  the  property  adjoining 
the  Dudley  &  Cook  property  on  the  south, 
laid  out  an  addition  to  the  city,  which  he 
called  "Mt.  Evanston  Addition;"  and  the 
common  council  of  the  city,  likewise,  under 
the  charter  provision  referred,  to,  approved 
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tba  pUt.  Tbla  pUt  ihomd  Twenty-third 
street  (a  90-foot  street)  to  be  dedicated  as 
«  public  street.  In  this  way,  aolely,  it  is 
claimed  that  Twenty- third  street  became  a 
public  street  35  feet  wide.  Thereafter,  in 
1887,  Mr.  Haynea,  who  had  become  the  own- 
-er  of  lots  22,  23,  and  24  of  block  4  of  Dud- 
ley A  Cook't  addition,  built  two  double  flats 
on  the  south  end  of  those  lots,  fronting  them 
upon  the  alleged  Twenty-third  stavet.  Lot 
£4  b^fan  60  feet  west  of  Woodland  avenue, 
and  hia  property  actended  westwardly  for 
76  feet.  He  graded  hie  lots,  and  constnict- 
«d  a  sidewalk  4  feet  wide  in  front  of  his 
flats.  He  wanted  to  extend  tiie  sidewalk 
«utwardly  to  Woodland  avenue,  but  the 
owner  of  lots  25  and  26,  whidi  lay  between 
Ikis  property  and  Woodland  avenue,  would 
not  permit  him  to  grade  in  front  of  hie  lota, 
iMcause  ha  had  a  bam  built  on  these  lots, 
which  would  be  inacoesaible  if  the  grading 
waa  dtme.  Bo  Haynes  built  tiw  sidewalk  In 
front  of  Iota  25  and  26  on  the  natural  grade, 
in  consequence  of  this  manner  of  construc- 
tion, there  was  a  step,  rise,  or  offset  of  5 
inches  in  height  at  the  dividing  line  be- 
tween lots  24  and  26.  On  the  23d  of  April, 
1893,  about  7  o'clock  in  the  evening,  while 
miking  along  this  sidewalk,  going  east- 
wardly  towards  Woodland  aTenue,  the 
plaintiff  stumped  h«r  toe  against  this  step 
on  the  sidewiMK,  and  fell,  and  was  seriously 
injured.  Beyond  Haynes's  house,  on  the 
north  side  of  the  alleged  Twenty-third  street, 
there  were  a  pretzel  factory  and  several 
bams;  and  on  the  west  side  of  Woodland 
avenue,  or  the  south  side  of  Twenty-third 
street,  as  shown  on  the  plat  of  Mt.  Evanston 
addition,  thero  was  a  groenr  store.  Prior 
to  the  accident  the  city  had  not  accepted 
the  dedication  of  the  alleged  Twenty-third 
street,  unless  the  approval  of  the  plats  of 
those  two  additions  constitutes  an  accept- 
ance, and  had  exercised  no  authority  over 
the  alleged  street.  In  improving  Woodland 
avenue,  however,  the  city  had  left  an  open- 
ing into  the  alleged  Twenty-third  street, 
and  had  placed  a  light  in  Woodland  avenue 
at  that  point.  The  tenants  of  Haynes  and 
the  operatives  of  the  pretzel  factory,  and 
the  public  generally,  had  used  the  6-foot 
space  shown  on  the  Dudley  &  Cook  plat,  and 
the  30-foot  space  called  "Twenty-third 
Street"  on  the  Mt.  Evanston  plat,  for  about 
six  years  before  the  accident  to  the  plaintiff. 
The  city  bad  exercised  no  jurisdiction  over 
the  alleged  street,  but,  on  the  contrary,  its 
officers  had  expressly  stated  that  "they 
would  not  have  anything  to  do  with  the  | 
street"  The  plaintiff  had  on  a  former  trial 
recovered  jud^ent  against  the  city  for  $2,- 
<tO0,  but  on  appeal  the  Kansas  City  court 
of  appeals  reversed  that  judgment  (Down- 
€nd  T.  Kanaaa  City,  71  Ho.  App.  529)  on  the 
ground  that  the  approval  of  the  plats  by 
the  common  council  of  the  city  was  not  such 
an  acceptance  of  the  street  by  the  city  as 
imposed  the  duty  upon  the  city  to  keep  it 
in  repair,  but  that  the  city  is  not  responsi* 
ble  for  injuries  received  upon  such  streets 
ontil  it  has  assumed  emtn^  over  them,  "or 
•1  L.  IL  A. 


unUl  th^  have  become  neosssary  to  the  pub> 
lie,  and  have  been  so  used  as  to  charge  a 
duty  on  the  city."  On  the  retrial  the  case 
was  submitted  to  the  jury  upon  instructions 
that  authorized  a  recovery  by  the  plaintiff 
if  the  city  had  assumed  control  over  this  al- 
leged street,  or  if  it  was  necessary  to  the 
public,  and  bad  Iiecn  used  by  the  public  as 
a  street  There  was  a  verdict  for  the  plain- 
tiff for  $10,000,  but  the  court  ordered,  and 
the  plaintiff  entered,  a  remittitur  of  $5,000, 
and  judgment  was  accordingly  entered  for 
$5,000,  fnrni  which,  after  proper  steps,  the 
defendant  appealed. 

Meaars.  B,  B.  Mlddlebrook,  K.  S. 
Hadley  and  L.  A.  KansUla,  for  appel- 
lant: 

The  court  erred  in  instructing  the  jury 
that  the  acceptance  of  Twenty-tiiird  street 
by  the  city,  so  as  to  make  the  city  liable  for 
repairs  upon  it,  oould  be  established  solely 
bjr  evidence  of  its  use  by  the  public  as  a 
highway. 

Meinera  v.  8t.  Louia,  130  Mo.  274,  32  8. 
W.  637;  Baldtoin  v.  Springfield,  141  Mo. 
205,  42  S.  W.  717;  Landia  v.  Bamilton,  77 
Mo.  654;  Game**  v.  Slater,  50  Mo.  App.  207; 
Do\fmend  v.  Kanaaa  City,  71  Mo.  App.  S2B; 
Mayherry  v.  Btanditik,  60  Me.  842;  Btata  v. 
WiUon,  42  Me.  24 ;  Folaom  v.  Vnderhill,  36 
Vt  680;  Oawego  v.  Oawego  Canal  Co.  6  N. 
Y.  2S7 ;  Bpeir  v.  2few  Utrecht,  121  N.  Y. 
420,  24  N.  E.  692;  Holmes  v.  Jersey  City,  IS 
N.  J.  £q.  299 ;  Methodist  Epiacopal  Church 
V.  Ilobokcii,  33  N.  J.  L.  13,  97  Am.  Dec. 
696;  Kennedy  v.  William*,  87  N.  C.  6;  Gil- 
der v.  Brenham,  67  Tex.  345,  3  S.  W.  309; 
People  ex  ret.  Skurtx  v.  Worth  Twp.  High- 
toay  Comra.  62  III.  498;  WiUey  v.  People, 
30  111.  App.  609;  Tegarden  v.  McBean,  33 
Miss.  283;  State  t.  Carver,  6  Strobh.  L.  217; 
Wilkina  v.  Bamea,  79  Ky.  323;  Stone  T. 
Brooks,  35  Cal.  489;  Kennedy  v.  Cumber- 
land, 6S  Md.  514,  9  Atl.  234;  Com.  v.  Kelly, 
8  Oratt.  632 ;  Moore  v.  Cape  CHrardeau,  ICS 
Mo.  470,  16  S.  W.  766. 

The  court  erred  in  refusing  the  peremp- 
tory  instruotion  to  find  for  the  defendant, 
l^ecause  the  evidence  of  public  user  was  in- 
sufficimt.  It  had  not  continued  for  such  a 
length  of  time  as  to  be  notice  to  the  munld- ' 
pality  of  the  existence  of  Uie  street 

Jemanga  v.  Tisbury,  6  Gray,  73;  State  t. 
Walters,  69  Mo.  463;  State  v.  Wella,  TO  Mo. 
635. 

In  a  common-law  dedication  of  a  street 
the  acceptance  of  the  dedication  may  be 
shown  by  public  user  or  by  some  act  of  the 
municipal  authorities,  but  the  adoption  of  a 
street  can  be  shown  only  by  some  act  of  the 
municipality. 

Heitz  V.  St.  Louia,  110  Mo.  618,  19  S.  W. 
735. 

There  was  a  valid  dedication  of  Twenty- 
third  street,  and  the  abutting  owners  of  lots 
fronting  on  it  had  acquired  a  vested  right 
to  its  use  as  a  street,  which  was  as  much 
their  property  as  the  soil  they  bought. 

Lackland  v.  North  UiBsouri  R.  Co.  31  Mo. 
180i  FerrmbaoA  t.  Turner,  86  Mo.  416,  Aft 
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Am.  R^.  437;  Thuntm  t.  Bt.  JoaepK,  61 
Mo.  610,  11  Am.  R^.  463. 

No  power  exiate  in  the  city  to  close  a  pri- 
vate way. 

Brincfc  v,  CoUier,  56  Mo.  160;  Page  v. 
WeatKerafteld,  13  Vt.  429;  Heinrioh  v.  St. 
Louis,  125  Mo.  424,  28  S.  W.  626. 

Messrs.  William  P.  Borland,  Willard 
P.  Hall,  and  Frank  Haserman,  for  re- 
■pondent: 

The  city  was  bound  to  maintain  in  a  rea- 
sonably eafe  condition  Twenty-third  street 
at  the  Bcene  of  the  accident,  because  upMi 
the  facts  it  was  dedicated  to  the  city  as  a 
street,  and  by  it  expressly  accepted  aa  such, 
and  because  it  acquiesced  in  the  public  use 
thereof  as  a  street. 

Twenty<third  street  became  a  street  by 
Tirtne  of  a  statutory  dedication.  In  this 
state  a  statutory  dedication  acts  as  a  grant, 
and  has  the  effeet  of  vesting  the  fee  to  the 
street  at  once  in  the  city,  and  theref<»«  no 
acceptance  is  required. 

Beid  V.  fdtna  Bd.  of  Edu.  73  Mo.  295; 
OaUfomia  v.  Howard,  78  Mo.  88;  Busoh- 
man  v.  St.  Louis,  121  Mo.  530,  26  S.  W.  687 ; 
Brown  T.  Carthage,  128  Mo.  17,  30  S.  W. 
312;  Meinert  v.  Bt.  Louia,  130  How  284,  32 
S.  W.  637. 

Aside  from  the  effect  of  the  statutory  dedi* 
cation,  Ttfenty-third  street  was  a  street  of 
defendant  because  the  long  use  of  it  by  the 
public  showed  an  acceptance  thereof  by  the 
defendant,  and  the  fact  of  platting  showed 
an  intenUon  on  the  part  of  the  owner  to 
dedicate. 

If  the  public  are  permitted  by  the  city  to 
use  said  strip  of  ground  as  a  street  by  trav- 
eling over  it  for  any  length  of  time  sufficient 
to  Indicate  the  purpose  to  appropriate  it  to 
thmt  use,  tiie  a<H!eptanee  the  city  will  be 
regarded  as  complete^ 

Ueinera  v.  Bt.  Louis,  130  Mo.  274,  32  S. 
W.  037;  Baldwin  v.  Spring  field,  140  Mo. 
206,  42  S.  W.  717;  Landis  v.  Hamilton,  77 
Ho.  554;  Brinok  v.  Collier,  66  Mo.  160;  2 
Dili.  Mun.  Corp.  3d  ed.  631;  Beach,  Pub. 
Corp.  1449;  Cohoes  V.  Delaware  d  H.  Canal 
Co.  134  N.  Y.  397,  31  N.  E.  887;  Bauman  v. 
Boeckeler,  119  Mo.  189,  24  S.  W.  207;  Rose 
V.  St.  Charles,  49  Mo.  509;  Baker  v.  Vander- 
hurg,  99  Mo.  378,  12  S.  W.  462;  Kansas  City 
Mill.  Co.  V.  Kilej/,  133  Mo.  574,  34  S.  W.  835; 
Heitx  V.  8t.  Louis,  110  Mo.  618,  19  8.  W. 
735. 

The  fact  that  Twenty-third  street  was 
only  two  Mocks  long,  or  was  broken  into 
two  parts  by  an  abrupt  fall,  makes  no  dif- 
ference so  far  as  it  concerns  the  question  of 
street  or  no  street. 

Beitz  V.  Bt.  Louis,  110  Mo.  618,  19  S.  W. 
736;  Stone  v.  Brooks,  35  Gal  489;  Bateman 
T.  Bluek,  14  Eng.  L.  A  Eq.  69;  People  est  rel. 
Williams  v.  Kingman,  24  N.  Y.  559 ;  Rughhy 
Charity  v.  Merryweather,  11  East,  375,  note; 
Wiggins  v.  Tallmadge,  11  Barb.  461.  See 
also  Beach,  Pub.  Corp.  1448. 

After  a  city  has  opened  any  street  or  por- 
tion thereof  for  public  travel  its  liability  be- 
gins. Its  duties  in  relation  to  the  street  or 
61  L.  R.  A. 


portion  thereof  opened  become  purely  miit- 

isterial. 

The  city  does  not  have  to  open  the  street, 
but  if  it  does  so,  its  duty  is  plain  and  ab* 
solute,  and  a  failure  to  perform  it  renders  ii 
liable  beyond  peradventure. 

Taubman  v.  Lecnngton,  25  Mo.  App.  226; 
Brennan  v.  St.  Louis,  92  Mo.  482,  2  S.  W. 
4S1;  Walker  v.  Kansas,  99  Mo.  662.  12  8. 
W.  894. 

This  duty  is  ministerial  and  absolute 
and  cannot  be  avoided  on  any  plea  whatever. 

Young  v.  Kansas,  27  Mo.  App.  101 ;  Hmd* 
V.  Marshall,  22  Mo.  App.  214;  Jordan  v. 
Hannibal,  87  Mo.  676. 

A  city  may  open  a  street  for  public  travel 
without  municipal  action  of  any  kind. 

Maus  V.  Springfield,  101  Mo.  617,  14  S.  W. 
630;  Haniford  v.  Kansas,  103  Mo.  181,  15 
S.  W.  753;  Bchenok  v.  Butler,  50  Mo.  App. 
106;  Boyd  v.  Springfield,  62  Ma  App.  466; 
Walker  v.  Poini  Pleaamtt,  49  Mo.  App.  244; 
Qolden  T.  Clinton,  64  Mo.  App.  100. 

Hie  obligation  of  a  city  to  keep  its  streets 
in  &  reasonably  safe  condition  for  travel  is 
a  continuing  obligation,  and  cannot  be 
shirked  or  shifted  to  the  shoulders  of  an- 
other. 

Welsh  V.  St.  Louis,  73  Mo.  73. 

Where  tiie  oity  has  notice  of  a  defect  in 
any  of  its  opened  streets,  i.  «.,  streets  opened 
for  travel,  it  matters  not  who  caused  the  de- 
fect, the  city  is  liable  for  all  injuries  caused 
thereby. 

Russell  V.  Columbia,  74  Mo.  480,  41  Am. 
Rep.  325;  Shannon  v.  Tama  City,  74  Iowa, 
22,  36  N.  W.  776;  Baulsbury  v.  Ithaca,  94 
N.  Y.  27,  48  Am.  Rep.  122;  Streeter  v. 
Breckenridge,  23  Mo.  App.  244;  Taubmatt 
V.  Lexington,  26  Mo.  App.  218;  McCarroU  v. 
KatteoB  City,  64  Mo.  App.  287. 

Marshall,  J.,  delivered  the  opinion  of 

the  court: 

1.  The  evidence  does  not  clearly  show 
whether  or  not  the  4-foot  sidewalk  wa» 
built  on  the  5-foot  space  left  by  the  Dudley 
Sl  Cook  plat  at  the  south  end  of  block  4. 
As  before  stated,  the  plat  shows  a  strip  of 
land,  marked  6  feet,  fronting  on  Woodland 
avenue,  and  extending  westwardly  500  feet^ 
and  numiug  along  the  roar  of  the  lots  whidk 
front  on  Cottage  avenue.  Section  6669» 
Rev.  Stat.  1879,  which  was  in  force  when 
this  plat  was  filed,  required  that  when  an 
owner  laid  out  an  addition  to  a  city  be 
should  make  out  an  accurate  map  or  plat 
thereof,  showing,  first,  all  parcels  "reserved 
for  public  purposes,  bj  their  boundaries, 
course,  and  extent,  whether  they  be  intended 
for  avenues,  streets,  lanes,  alleys,  commons, 
or  other  public  uses;  and,  second,  all  lots 
for  sale,  by  numbers,  and  their  preelsfr 
lengtb  and  widtli."  All  the  lots  on  the  plat 
are  numbered,  and  their  precise  length  and 
width  are  shown.  The  precise  width  of 
5-foot  strip  Is  stated  on  the  plat,  and  its- 
precise  length  is  ascertainable  by  reference 
to  the  lots  on  which  it  abuts,  but  it  is  not 
numbered.  So  in  this  respect  it  does  not 
comply  with  the  plat  laws  then  in  forc^  so 
Digiiized  by  VjOOQ  It 
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■as  to  be  treated  u  a  lot  reserved  for  eale. 
Upcn  the  principlet  laid  down  in  California 
T.  Uoujardt  78  Ho.  88,  and  Bitaahnumn  t. 
St.  Louis,  121  Mo.  636.  26  S.  W.  687,  this 
strip  may  Uierefore  be  considered  aa  having 
■been  dedicated  to  public  use  for  such  pur- 
poses as  it  might  appropriately  be  applied 
to.  The  parties  hereto  treated  it  as  an  alley 
until  the  plat  of  Mt.  Evanston  addition  was 
filed,  and  because  that  plat  showed  Twenty- 
third  street  30  feet  wide,  adjoining  it  on 
the  south,  they  have  treated  it  as  a  part  of 
Twenty-third  street,  and  called  that  a  street 
35  feet  wide;  and,  as  they  so  treated  it,  we 
shall  so  deal  with  it  in  this  case. 

2.  The  main  contention  of  the  plaintiff  is 
that,  when  the  common  council  of  the  city 
approved  the  Dudley  &  Cook  and  Mt.  Evans* 
ton  plats,  the  city  thereby  accepted  Twenty- 
third  street,  and  became  bound  to  keep  it 
in  repair,  and  ther^ore  is  liable  to  plaintiff 
for  its  failure  bo  to  do.  The  Kansas  City 
•oonrt  of  appeals  decided  adversely  to  this 
eonteatlMi  when  this  case  was  before  ttiat 
<»urt,  and,  we  think,  properly  so  decided. 
At  the  time  these  two  plats  were  filed  for 
record  the  plat  laws  of  tne  state  (Rev.  Stat. 
lS7fl,  chap.  130)  did  not  require  the  ap- 
proval of  such  plats  by  municipalities,  nor 
was  it  then  required  that  the  streets  and  al- 
leys dedicated  by  such  plats  should  conform 
to  the  nisting  streets  of  the  city  or  town. 
The  act  of  1887  (Laws  1887,  p.  227)  re- 
-qnired  the  approval  of  such  plats  by  t^e 
common  council  of  the  city  or  town,  and 
slso  required  a  conformity  to  existing 
streets,  before  they  could  be  recorded.  Prior 
to  the  passage  of  this  act,  however,  the  char- 
ter of  Kansas  City  ( S  B,  art.  7,  Charter  Kan- 
sas City  1875)  made  it  unlawful  to  make 
•or  file  any  such  plat  unless  it  was  approved 
the  common  council  of  that  city.  In 
State  ex  reL  Btrother  v.  Ohaae,  42  Mo.  App. 
343,  the  Kajuas  Gily  court  of  appeals  held 
that,  when  an  owner  presented  a  plat  to  the 
«ommon  council  for  approval  which  con- 
formed to  the  requirements  of  the  act  of 
1887,  the  common  council  had  only  a  min- 
isterial duty  to  perform,  and  was  bound  to 
Approve  it,  and  could  be  compelled  by  man- 
-dsmus  to  approve  it,  and  that  the  common 
council  had  no  power  to  add  additional  con- 
ditions, qualifications,  or  restrictions,  nor 
could  it  dictate  the  leneth  or  width  of  a 
■street  or  alley,  since  the  Ic^slature  had  not 
seen  fit  to  require  such  conditions.  The 
^urt  ccmstrued  the  set  of  1887  strictly,  and 
held  that  the  statute  only  required  the  pro- 
posed platted  streets  to  "conform  to  the 
streets  of  such  city,  town,  or  village,  so  that 
the  streets  and  avenues  of  such  additions  or 
plats  shall,  as  near  as  may  be,  run  parallel 
to,  or  be  continuations  on  a  straight  line  of, 
the  streets  of  said  city,  town,  or  village,  and 
all  taxes  against  the  property  proposed  to 
lie  platted  shall  be  paid."  Accordingly  in 
that  ease  the  common  council  was  compelled 
1)j  mandamus  to  approve  the  plat.  The  sole 
purpoee  of  requiring  plats  to  be  submitted 
to  and  i^roved  hy  the  omnmon  council  of 
■*  eity  wu  to  aeeure  «ystematic  prolonga- 
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tiona  of  its  streets,  and  thus  conform  to  the 
plan  upon  which  the  city  was  laid  out.  The 
landowner  can  or  cannot  dedicate  streets  or 
all^  to  the  public.  He  may  lay  out  an 
addition,  and  reserve  all  the  ways  and  means 
provided  for  access  to  platted  lota  as  private 
ways;  but,  because  the  city  has  the  right 
to  condemn  a  private  way  and  convert  it 
into  a  public  street,  the  city  haa  an  interest 
in  seeing  that  the  private  ways  ahall,  as  near 
as  may  be,  be  prolongations  of  existing 
streets,  to  the  end  that,  u  they  are  ever  con- 
demned M  public  streets,  there  may  be  con- 
formity and  r^fularity.  So,  when  a  com- 
mon council  approves  a  plat  of  a  proposed 
addition,  this  is  the  extent  to  which  it  binds 
itself.  Such  an  approval  is  a  certificate  that 
the  plat  conforms  to  the  law,  but  it  is  in 
no  sense  an  acceptance  of  the  street  as  a 
public  highway;  nor  does  it  cast  upon  Uie 
city  the  duty  of  keeping  it  in  repair,  Su<^ 
a  statutory  plat  vests  Uie  fee  to  the  parcels 
of  land  thereon  described  aaintanded  for  pub- 
lic use  in  the  ci^(Kev.  SUt.  1888,  §  7313; 
Rev.  Stat.  1879,  9  6673),butnuthertheplat 
nor  its  approval  isa^eaeatacceptanee there- 
of by  the  city.  As  a  common-law  dedication 
is  a  continuous,  irrevocable  offer  to  dedicate, 
which  the  dedicator  cannot  retract,  but 
which  does  not  become  a  street  until  the 
properly  c(mstituted  authorities  do  some  act 
showing  acceptance  thereof  (fieito  v.  8t. 
LottM,  110  Ho.  618,  19  S.  W.  736;  BuaeK- 
matm  v.  St.  Louis,  121  Mo.  636,  26  8.  W. 
687) ,  so  a  statutory  dedication  vests  the  fee 
to  the  street  in  the  city;  but,  until  the  prop- 
erly authorized  city  officers  do  some  act  evi- 
dencing an  intention  to  asaume  jurisdiction 
over  the  same,  the  obligation  of  the  city  to 
keep  it  in  repair  does  not  begin,  and  con- 
sequently it  is  not  liable  for  a  failure  to 
do  so.  And  the  mere  approval  of  the  plat 
ta  not  audi  an  act  of  jurisdiction.  Ifetn- 
ers  V.  at.  Louis,  ISO  Ho.  loo.  oit.  284,  32  8. 
W.  637;  Baldioin  T.  Springfield,  141  Mo. 
206,  42  S.  W.  717;  Brinck  v.  Collier,  56  Mo. 
166;  Holmes  v.  Jersey  City,  12  N.  J.  Eq. 
299;  2  Oreenl.  Ev.  S  622.  It  follows  that 
the  mere  approval  of  these  plate  by  the  com- 
mon councu  of  the  city  did  not  constitute  an 
acceptance  of  the  streets  thereon  laid  out  by 
the  city,  nor  amount  to  an  act  of  jurisdic- 
tion over  them,  nor  impose  an  obligation 
upon  the  city  to  keep  them  in  repair;  and 
therefore  this  cannot  be  considered  a  pub- 
lic street  of  the  defendant  city,  and  the  city 
cannot  be  held  liable  for  daects  existing 
therein. 

3.  The  plaintiff  asked,  and  the  court  gave, 
the  following  instructions:  "The  jury  is  in- 
structed that  the  place  where  the  injury 
complained  of  is  alleged  to  have  occurred 
was  dedicated  by  the  owners  of  the  land  for 
public  use  as  a  highway,  and  such  dedication 
was  approved  by  the  authorities  of  Kanaaa 
City  in  accordsnce  with  law;  and  you  are 
further  instructed  that,  while  such  dedica^ 
tion  and  approval  do  not  of  themselves  im- 
pose upon  the  city  the  duty  to  keep  the 
street  in  repair,  yet  the  court  instructs  you 
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Twenty-third  street,  west  from  Woodland  to 
»  point  beyond  the  point  where  plaintiff  al- 
leges she  was  injured,  was  at  the  time  of 
such  alleged  injury  an  open  thoroughfare, 
with  dwelling  houses  and  places  of  business 
fronting  thereon,  and  that  such  thorough- 
fare was  actually  used,  and  had  been  uaed 
previous  thereto  as  a  public  thuroughfare  by 
those  living  and  doing  buainesa  thereon,  and 
by  people  visiting  and  doing  business  with 
them,  and  by  others ;  that  there  were  no 
fences  in  said  street,  or  anything  to  prevent 
free  ingress  and  egress  thereto  from  Wood- 
land avenue;  and  that  the  closing  of  said 
street  would  inconvenience  those  living  and 
doing  business  thereon, — then  so  much  of  it 
as  was  so  used  was  accepted  by  the  city  as 
a  street,  and  the  city  was  liable  to  keep  the 
portion  so  used  in  a  reasonably  safe  condi- 
tion for  travel."  In  a  word,  this  instruc- 
tion declares  the  law  to  be  that  a  statutory 
dedica<tion,  and  the  approval  by  the  common 
council  of  the  plat,  do  not  of  tjiemselves  im- 
pose upon  the  city  a  duty  to  keep  the  pro- 
posed street  in  repair,  but  that  the  use  there- 
of by  the  persons  living  thereon,  and  by  the 
public,  for  a  length  of  time  not  stated,  and 
the  fact  that  it  was  not  fenced  so  as  to  pre- 
vent persons  using  it,  and  that  fencing  it 
would  inconvenience  persons  living  and  do- 
ing business  on  it,  constituted  an  acceptance 
of  the  proposed  street  by  the  city,  and  im- 
posed on  it  the  obligation  to  keep  it  In  re- 
Pflir.  Cases  may  be  found  in  England  hold- 
1:^  that  necessity  and  long  use  by  the  pub- 
lic create  a  highway,  and  impose  upon  the 
constituted  authorities  an  obligation  to 
keep  it  in  repair ;  and  cases  can  be  found  in 
Missouri  which  hold  that  streets  and  high- 
ways may  be  created  by  prescriptive  use,  or 
by  the  puUie  u^ng  them  as  such  for  a 
period  long  enough  to  bar  the  owner's  right 
to  recover  under  the  statute  of  limitations. 
But  this  is,  perhaps,  the  first  case  where  the 
doctrine  has  been  bluntly  stated  that  by  the 
nse  of  what  is  conceded  not  to  be  a  street 
by  virtue  of  any  act  of  the  constituted  au- 
thorities it  has  become  a  street,  first,  because 
the  public  has  used  it  for  a  time  not  speci- 
fied; second,  because  the  public  authorities 
have  not  fenced  it  up  so  as  to  prevent  the 
public  from  using  it;  and,  third,  because,  if 
the  public  authorities  had  fenced  it  up,  it 
would  have  been  inconvenient  to  those  liv- 
ing on  it,  and  their  friends.  Or,  otherwise 
stated:  The  proper  public  authorities  have 
never  accepted  it  as  a  street.  The  public 
has  used  it  for  a  day,  a  week,  a  year,  six 
years,  but  not  prescript! vely  or  for  ten  years. 
The  authorities  have  no  power  over  it,  be- 
cause they  have  never  adopted  it  as  a  street, 
and,  notwithstanding  they  had  no  authority 
to  do  so,  they  have  never  fenced  it  to  pre- 
vent the  public  from  using  it.  But  the  pub- 
lic authorities  ought  not  to  have  fenced  it 
up,  because  it  would  have  been  inconvenient 
to  the  persons  living  on  it,  and  their  friends, 
Sf  th^  had  fenced  it.  Therefore  it  is  a  pub- 
lie  street,  and  the  city  is  liable  for  injuries 
received  on  it  because  the  city  did  not  keep 
it  in  repair.  It  is  hardly  pouible  to  aeri- 
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ously  discuss  the  errors  and  manifest  Incon- 
gruities which  this  instruction  embodies. 
The  mere  luse  by  the  public  does  not  consti- 
tute the  way  a  street  or  highway,  so  as  t» 
cast  the  burden  of  keeping  it  in  repair  on 
the  public  authorities.  As  between  the  own- 
er of  the  land  and  the  public,  prescriptive 
use  or  public  use  for  longer  than  ten  yeora 
bars  the  owner's  right  to  close  it  up  or  to 
deny  the  use  as  a  way.  But  the  public  ac- 
quire no  right  by  such  use  to  demand  that 
the  city  shall  keep  it  in  repair;  for  the 
power  to  lay  out,  open,  tuid  establish  street* 
is  vested  by  the  organic  law  of  the  cities  in 
Missouri,  at  least,  in  the  city  as  a  political 
subdivision  of  the  state,  and  can  only  he  ex- 
ercised by  the  officers  and  in  the  manner 
specified  in  the  charter  of  the  city.  Our 
government  is  a  democracy,  but  a  represen- 
tative democracy. '  The  people  have  them- 
selves vested  thd  power  in  certain  city  offi- 
cers to  acquire  streets,  but  the  people  have- 
not  reserved  to  themselves,  nor  has  such 
power  been  delegated  to  them,  the  power  to 
acquire  streets  by  user,  nor  by  user  to  cast 
the  burden  of  maintenance  upon  the  city. 
The  owner  of  the  land  may  be  barred  by  lim- 
itation, or  estopped  by  acts  jn  pats,  fron» 
claiming  that  the  way  belongs  to  him,  but 
the  city  is  not  barred  or  estopped  into  ac- 
cepting that  as  a  public  street  which  tho 
officers  authorized  by  its  charter  to  speak  on 
that  subject  have  never  accepted  or  treated 
as  a  street. 

The  plaintiff  relies  upon  Mans  v.  Spring- 
field, 101  Mo.  613,  14  S.  W.  630,  to  support 
the  proposition  asserted  in  this  instruction, 
— that  mere  user  by  the  public  will  estab- 
lish a  street  and  require  a  city  to  keep  it  ia 
repair;  and  plaintiff  quotes  from  the  opin- 
ion in  that  case  the  following:  "To  estab- 
lish the  character  of  the  locality  where  the- 
injury  occurred  as  a  part  of  a  public  street,, 
nothing  more  was  essential  than  toshowthat 
it  was  in  actual  possession  of  the  city,  and 
open  to  and  used  by  the  public  as  a  thor- 
oughfare, at  the  time."  To  which  should  be 
added  what  was  further  said  in  tiie  same- 
connection:  "This,  plaintiff  did.  It  waa 
not  necessary  to  prove  any  formal  dedica- 
tion or  appropriation  of  the  street."  There 
is  perhaps  no  case  in  the  books  which  i* 
oftMier  misapplied  than  the  Maua  Cote,  and 
none  which  ia  more  generally  misunderstood 
than  that  ease.  It  affords  no  foundation 
whatever  for  the  statement  that  mere  user 
by  the  public  can  establish  a  street  and  re- 
quire the  city  to  keep  it  In  repair.  No  such, 
question  was  before  the  court  in  the  Jfou* 
Case,  and  therefore  the  court  could  not  hava- 
decided  any'  such  proposition.  The  state- 
ment of  facts  in  that  case  is;  "The  alleged 
defect  in  the  street  was  upon  the  crosawallc 
in  prolongation  of  the  sidewalk  on  Pbelpa 
avenue  (a  much-frequented  thoroughfare)^ 
at  the  intersection  of  Benton  aTMiue.**  Only 
this;  nothing  more.  Now,  it  is  apparent 
that  the  court  assumed  that  Phelps  and  Ben- 
ton avenues  were  both  public  streets.  Not 
only  this,  but  neither  the  opinion  of  tho- 
oourt  nor  tho  briefs  of  eouiu^  containi  evei» 
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the  remoteat  suapicion  of  aa  iatimatioii  or 
■uggestioB  that  there  wu  any  iMue  in  the 
case  as  to  the  street  being  a  public  street. 
But,  even  if  there  had  been  any  such  issue  in 
the  cas^  what  the  ranirt  said  would  not  bear 
out  the  contention  that  it  decided  that  mere 
user  by  the  public,  without  any  action  by  the 
city  authorities,  could  eatahlish  a  street,  so 
as  to  require  the  city  to  keep  it  in  repair. 
What  the  court  said  was  that  it  is  only  nec- 
essary to  show  "actual  poflseasion  of  the 
city,"  and  that  it  was  "open  to  and  used  by 
the  public  as  a  thorDnghfaTe."  If  it  was  in 
the  actual  possession  of  the  city,  and  open 
to  public  use,  the  city  must  have  done  some 
act  evidencing  an  intention  to  accept  it  as 
a  street;  and  therefore  it  was  a  street  by 
Tirtue  of  the  act  of  the  city  authorities,  and 
not  by  virtue  of  user  alone  by.  the  public, 
without  any  act  on  the  part  of  the  city.  In- 
stead of  deciding  that  mere  user  by  the  pub- 
lic is  enough  to  establish  it  as  a  street,  aa 
against  the  city,  the  Ifaua  Coat  decides 
that,  in  addition  to  such  public  user,  the 
street  or  way  or  place  must  be  shown  to  be 
in  the  "actual  possession"  of  the  city.  And 
that  this  was  the  meaning  intended  by  Bar- 
clay, J.,  in  the  Maua  Case  is  conclusively 
shown  by  bis  later  opinion  in  Baldidn  v. 
Springfield,  141  Mo.  loo.  eit.  212,  42  S.  W. 
717,  where  he  aaid:  "The  mere  dedication 
of  a  city  street  to  public  use  by  means  of  a 
recorded  plat  does  not  of  itself  render  the 
municipality  liable  for  negligent  failure  to 
keep  the  street  In  repair.  It  is  necessary, 
further,  to  show  that  the  street  in  question 
has  been  accepted,  before  that  liability  be- 
gins. Even  an  acceptance  of  a  dedication 
transferring  title  to  the  street  in  trust  for 
the  public  doea  not  impose  a  liability  to 
keep  the  dedicated  land  in  repair  as  a  street 
The  latter  oblation  doea  not  attach  un- 
til the  corporation,  fn  some  official  and  ap- 

Sropriate  manner,  has  invited  or  sanc- 
ioned  its  use  as  a  street  by  the  public.  But 
such  sanction  may  be  given  by  acts  of  its 
proper  officers,  as  well  as  by  acts  in  the  form 
of  ordinances.  To  the  extent  to  which  the 
city  has  sanctioned  the  use  of  such  land  by 
the  public  as  a  thoroughfare  may  the  city 
justly  be  held  liable  for  ordinary  care  to 
maintain  the  thoroughfare  in  reasonable  re- 
pair for  such  use."  This  is  not  only  a  com- 
plete refutation  of  the  improper  interpreta- 
tion put  upon  the  Maua  Case,  but  it  is  di- 
rectly in  point  in  the  case  at  bar,  and  de- 
cides not  only  that  the  filing  of  theplataand 
their  approval  by  the  common  council  did 
not  make  Twenty-third  street  a  public  street, 
but  also  that  the  use  of  such  platted  street 
by  the  general  public  could  not  give  it  the 
character  of  a  street,  nor  throw  upon  the 
city  a  duty  to  keep  it  in  repair,  and  that  it 
would  not  be  a  public  street,  and  such  obli- 
gation  to  repair  would  not  attach,  until  the 
city,  "in  some  official  and  appropriate  man- 
ner, has  invited  or  sanctioned  its  use  as  a 
street  by  the  public."  In  the  Baldwin  Ctuv 
the  question  was  squarely  raised,  and  it  will 
be  noted  that  it  was  held  to  be  a  street  be- 
cause the  street  commissioner  of  the  city  had 
«stKised  juriadisttMi  ow  it,  in  repairing 
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it,  and  had  thrown  or  Mt  it  open  for  public 
use.  This  case  states  the  law  correctly,  and 
is  in  harmony  with  the  decisions  in  thia 
state  and  elsewhere,  as  is  shown  by  the  cases- 
cited  in  the  opinion,  and  also  by  the  follow- 
ing cases:  Brineh  t.  CoUter,  56  Mo.  166; 
Landia  v,  Bamilton,  77  Mo.  loc.  oit.  563; 
Meiners  v.  8t.  Louis,  130  Mo.  loc.  oit.  284, 
32  S.  W.  637;  Oamett  v.  Slater,  56  Mo.  App. 
loc.  oit.  212;  Uayberry  v.  StandwA,  56  Me. 
342  (where  the  public  use  was  for  sixty- 
five  years)  ;  State  V.  Wilson,  42  Me.  24;  Fol- 
8om  T.  VnderhiU,  36  Vt  670,  580;  Ostoego- 
v.  Onoego  Canal  Co,  6  N.  Y.  257 ;  Speir  v. 
2few  Utrecht,  121  N.  Y.  too.  dt.  429,  24  N. 
E.  692  J  Holmes  v.  Jersey  City,  12  N.  J.  Eq. 
298;  Methodist  Episcopal  Church  v.  Hobo- 
ken,  33  N.  J.  L.  13,  97  Am.  Dec.  696;  Qilder 
V.  Brenham,  07  Tex.  345,  3  S.  W.  309 ;  Peo- 
ple ex  rel.  Shurtz  v.  Worth  Twp.  Highway 
Comrs.  52  111.  498;  Willey  v.  People,  36  IIU 
App.  loo.  oit.  616.  .The  distinction  should 
never  be  lost  sight  of  between  user  1^  the 
public  for  such  length  of  time  as  will  bar 
the  owner  cf  the  land  from  stopping  the  use,, 
and  mere  user  by  ihe  public  when  relied 
upon  to  give  the  land  uie  character  of  a 
street  and  impose  upon  the  city  the  duty  to 
repair.  As  between  the  owner  and  the  pub- 
lic, the  owner  can  ntop  the  use  by  the  public- 
at  any  moment  before  his  right  to  do  so  be- 
comes barred  by  limitation.  But  the  city 
is  in  a  very  different  position;  for,  up  to  thfr 
last  minute  of  the  last  day  of  the  tenth  year 
of  the  use  of  the  land  by  the  public,  the  city 
baa  no  right  to  stop  the  use,  for  it  has  nfr 
title-  to  the  land  used ;  and  on  the  first  mo- 
ment of  the  first  day  of  the  eleventh  year  it 
could  not  stop  the  use,  on  the  principle  con- 
tended for,  because  Uie  ten  years'  use  by 
the  public  has  established  it  as  a  street  or 
highway,  and  thereby  cast  the  duty  to  re- 
pair upon  the  city.  Thus,  it  will  appear 
that  the  city  would  be  ateolutely  helpless 
to  prevent  its  becoming  a  street,  and  equally 
helpless  to  get  rid  of  the  duty  to  repair.  The 
people  would  have  established  ttie  street 
against  the  will  of  the  city  authorities,  and 
perhaps  at  a  place  which  would  not  conforn» 
to  existing  streets,  notwithstanding  the  peo- 
ple, by  the  organic  law  of  the  city,  had  de- 
vested themselves  of  the  power  to  establish 
streets,  and  bad  expressly  vested  the  sole 
power  to  do  so  in  the  city  as  a  political  cor- 
poration. This  is  enough  to  show  that  nei- 
ther upon  precedent  nor  principle  is  the  con- 
tention true  that  mere  user  by  the  public, 
for  any  length  of  time,  without  any  act  of 
tlie  city,  of  land,  can  impress  upon  it  the 
character  of  a  street,  and  thereby  east  upon 
the  city  the  duty  to  keep  it  in  repair,  or 
make  it  liable  for  failure  to  do  so.  It  fol- 
lows that  the  instruction  above  set  out,  giv- 
en for  the  plaintiff,  is  fundamentally  wrong. 

The  leaving  by  the  city  of  an  opening  to 
Twenty-third  street  on  Woodland  avenue 
cannot  be  regarded  as  an  act  adopting  or  as- 
suming jurisdiction  over  Twenty- third 
street,  for  such  openings  are  always  left  at 
intersections  with  private  places,  or  at  en- 
trances to  private  premises  which  have 
driveways  into  them.   The  placing^  of  the 
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'li^t  on  Woodland  avenne  at  the  same  point 
-must  be  r^^arded  in  the  wme  way. 

This  case  has  now  been  tried  twice  In  the 
-circuit  court,  once  in  the  Kansas  City  court 
of  appeals,  and  once  in  this  oourt;  and  it  ia 
fair  to  aBBunie  that  counsel  who  have  shown 
such  marlced  ability  in  this  case  have  elicit- 
ed all  the  facts  that  exist  as  to  the  acts  of 
the  city  with  respect  to  this  street,  and  that 
no  new  light  could  be  thrown  on  the  case 
1^  another  trial  Therefore,  to  the  end  that 
there  may  be  an  end  to  litigation,  we  hold 
that  the  plaintiff  has  no  case  against  the 
-dty,  and  reverse  the  judgmeta  of  the  Circuit 
•Court. 

All  ctmcur,  except  BobiBwm,  absent. 
Rehearing  denied. 


R«  Helen  FLUKES. 

(  MO  ) 

4.  A  atatvte  malcliiK  It  m  erlme  <o  aend 
■n7  cboae  in  ustton  out  of  the  ■ta.te 
for  the  »«rpoee  of  mmit  tbereoa  and  of 
havlDK  gamlshmeot  or  other  process  issued 
acaloat  the  wages  of  a  resident  of  the  state, 
aad  served  upon  any  person  Indebted  to  him 
for  wages  who  is  subject  to  the  processes  of 
the  courts  of  the  state.  Is  In  violation  of  the 
provisions  ot  V.  B.  Const.,  14th  Amend.,  for 
«qual  protection  of  the  laws  and  the  equal 
privileges  and  Immnnltles  of  citizens  of  the 
United  States,  and  also  of  a  provision  o{  Uo. 
'Const,  art.  2,  |  80,  against  granting  special 
or  exclDSlve  privileges  or  Immunltlea  since 
the  statute  dlscrimlDstes  between  employees 
whose  emplojers  are  subject  to  the  processes 
of  the  courts  ot  the  state,  and  others,  and  al- 
so discriminates  among  creditors  bj  grant- 
ing greater  exemptions  of  wages  In  suits  oat 
of  the  state  than  can  be  had  in  suits  within 
the  state,  while  It  denies  the  creditor  of  a 
wage  earner  the  same  rl^t  that  other  cred< 
Itors  have  to  bring  salts  In  other  states,  and 
permits  n  creditor  of  a  wage  earner  who  ob- 
tains Jtidemeot  In  the  state  to  enforce  It  ont 
of  the  state  bj  processes  denied  to  creditors 
who  brinjt  nit  out  of  the  state  In  the  flrst 
Instance. 

~S.  A  statute  deprivtnv  s  eredltor  of 
hfs  vested  rlKbt  of  bringing  an  action  In 
another  state  Is  s  deprivation  of  property 
without  due  process  of  law. 

--9.  It  does  not  lie  In  the  power  of  the 
leirlslatnre  to  make  that  act  a  crime  which 
consists  In  the  bare  exercise  of  a  simple  eon* 
atltatlonal  right. 

(April  Term,  1900.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  discharge  of  petitioner  from 
custody  to  which  she  had  been  committed 
for  all^^  violation  of  a  statute  forbidding 
the  levying  in  a  foreign  jurisdiction  upon 
the  wages  of  a  resident  of  the  state.  Peti- 
tioner distAarged. 

NOTB. — As  to  llabllltr~ tor  evasion  of  ezem^ 
tlon  laws  by  action  in  other  state,  see  note  to 
Stewart  v.  Thomson  (Ky.)  86  Z<.  R.  A  S82. 
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The  facte  are  stated  In  Qim  opiiUon. 
Mr.  Tkornaa  B.  Kwwey  for  petitioner. 
Mr.  P.  W,  Habenun  for  respondent 

Sherwoodt  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  original  proceeding  instituted 
in  the  court,  the  object  of  which  is  to  teat 
the  constitutionality  of  an  act  passed  by  the 
40th  general  assembly  of  this  state,  which 
act  is  the  following:  "Every  Person  or 
Persons,  Company,  O^rporation,  or  Firm, 
and  Every  Agent  of  Any  Person,  Persons, 
Company,  Corporation,  or  Firm,  Who  Shall 
Take  or  Send,  or  Cause  to  Be  Talcen  or  Sent, 
out  of  This  State  Any  Note,  Bond,  Account 
or  Chose  in  Action  for  the  Purpose  of  Insti- 
tuting or  Causing  to  be  Instituted  Any  Suit 
Thereon  in  a  Foreign  Jurisdictiim  agunst  a 
Resident  of  This  State,  for  the  Purpose  of 
Having  Execution,  Attachment,  Garnish- 
ment, or  OUier  Process  Issued  in  Such  Suit, 
or  upon  a  Judgment  Rendered  in  Any  Such 
Suit,  against  the  Wages  of  a  Resident  of 
This  State,  and  Having  Such  Process  Served 
upon  Any  Person  Who  la  or  Firm,  Company 
or  Corporation  Which  Is  Subject  to  the 
Processes  of  the  Courts  of  This  State,  Who 
is  Indebted  or  may  Become  Indebted  to  a 
Resident  of  Oliis  State  for  Wages,  Shall  be 
Deemed  Guilty  of  a  Misdemeanor,  and,  on 
Conviction  Thereof,  shall  be  Punished  by  a 
Fine  of  not  Less  than  One  Hundred  Dollars 
nor  More  than  Five  Hundred  Dollars,  and  by 
Imprisonment  in  the  County  Jail  for  a 
Period  of  not  Less  than  Thirty  Days  nor 
More  than  Ninety  Days."  9  2356,  Rev.  Stat. 
1899.  If  the  act  just  quoted  be  unconstitu- 
tional, the  petitioner's  right  to  be  discharged 
can  no  longer  be  questioned  in  this  court, 
because  we  now  treat  (just  as  ft  ought  al- 
ways to  have  been  treated)  an  unconstitu- 
tional law  as  no  law  at  all.  Ba  parte  Bmith, 
135  Mo.  223,  33  L.  R.  A.  606,  30  S.  W.  628. 
and  cases  cited.  When  put  in  more  con- 
densed form,  the  section  on  which  the  prose- 
cution of  the  petitioner  is  based  gives  forth 
these  results:  It  subjects  any  person,  etc., 
to  a  fine  of  not  less  than  $100  nor  more  than 
$600,  and  tmpristmment  in  the  county  jail 
for  not  less  than  thirty  nor  more  than 
ninety  days,  who  sends  out  of  this  stat^  ete., 
any  note,  etc.,  account,  ete.  for  the  purpMe 
of  "instituting  .  .  .  any  suit  thereon 
in  a  foreign  jurisdiction  against  a  resident 
of  this  state,  for  the  purpose  of  having  exe- 
cution, attachment,  garnishment,"  etc.,  "is- 
sued in  such  suit,  or  upon  a  judgment  ren- 
dered in  such  suit,  against  the  wages  of  a 
resident  of  this  state,  and  having  such  proc- 
ess served  upon  any  .  .  .  corporation 
.  .  .  subject  to  the  processes  of  the 
courts  of  this  state,  which  Is  indebted  .  .  . 
to  a  resident  of  this  state  for  wages.**  Un- 
der the  proTisions  of  S  3435,  Rev.  Stat  1800. 
no  person  can  be  "charged  as  garnishee,  on 
account  of  wages  due  from  him  to  a  defend- 
ant in  his  employ  for  the  last  thirty  days' 
service :  provided,  such  employee  is  th? 
head  of  a  family  and  a  resident  of  this 
atate."  It  will  thus  be  seen^that  under  the 
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Ivn  of  this  state  the  vages  of  a  single  per- 
son, an  employee  and  a  resident  of  this  state, 
Are  not  exempt  from  the  process  of  garnish- 
ment here,  while  under  trie  terms  of  S  2356 
«uch  wages  are  expressly  exempted  from  the 
process  of  garnishment  in  another  state,  un- 
less the  creditor  who  attempts  to  garnish 
-them  over  there  is  willing  to  incur  the  pun- 
ishment of  both  fine  and  imprisonment  for 
such  a  course,  litis,  in  effect  gives  to  sin- 
gle and  unmarried  persons  who  nxe  residents 
•of  and  employees  in  this  state  an  exemption 
in  Illinois  and  other  states  that  they  are 
not  allowed  in  this  the  state  of  their  resi- 
•dence.  This  results  in  exempting  all  those 
-single  men,  residents,  etc.,  whose  wages  are 
-attempted  to  be  seized  under  process  of  a 
foreign  court,  while  it  leaves  unexempt  those 
whose  wages  are  garnished  under  process  of 
'Our  own  eonrts.  Besides,  those  wage  earn- 
ers, residents  of  this  state,  who  s^e  married, 
-can  only  claim  in  this  state  an  exemption  of 
wages  due  for  the  last  thirty  days'  service, 
while  they,  and  all  single  wage  earners,  by 
the  law  in  question,  so  far  as  concerns  suits 
in  foreign  jurisdictions,  are  exempt,  with- 
out any  limit  as  to  their  exemption.  The 
■effects  of  the  section  are  more  widespread 
than  already  related,  as  will  presently  ap- 
pear. The  creditor  of  any  other  than  a  wage 
«arner  may  freely  send  over  to  Illinois  or 
•elsewhere,  without  fear  of  arrest  or  of  fine 
•or  imprisonment  "any  note,  bond,  account  or 
-chose  in  action,"  and  institute  such  suit  as 
lie  may  please,  and  obtain  any  such  process 
M  he  may  desire,  and  levy  and  seize  on  any 
personal  or  real  or  mixed  property  or  debts 
<T  wages,  and  may  collect  his  claim  in  due 
And  lunal  coarse  of  law,  without  let  or  hin- 
-d ranee.  Why  ihoald  snch  discrimination  be 
made  among  creditors  merely  because  the 
■debtors  in  one  case  receive  their  remunera^ 
'tion  for  their  labor  in  wages,  and  in  the 
-other  in  oash  payments  day  by  day,  or  in  a 
•cow,  horse,  produce,  or  a  tract  of  landt 
Again,  the  creditor,  though  residoit  of  this 
-state,  while  he  may  not  institute  suit  in  a 
"foreign  jurisdiction,  in  the  manner  contem- 
plated in  8  2356,  on  a  "note,  bond,  account 
•«r  cboM  in  action/*  yet,  so  soon  as  he  con- 
Tcrti  his  note,  etc.,  into  a  Judgment  against 
Us  wage-earning  debtor,  he  immediately  be> 
■comes  *'law  proof,"  so  far  as  concerns  the 
•ection  nnder  discussion,  and,  securing  a 
«opy  of  his  judgment,  may  do  with  it  as  he 
will,  so  far  as  foreign  courts  and  processes 
Are  concerned,  erea  against  his  coresident 
and  wago^eaming  debtor,  and  cannot  be  pun- 
-ished  for  so  doing.  This  instance  affords 
-fresh  illustration  of  the  discriminations 
which  the  questioned  law  makes  in  favor  of 
«onie  eroditora  and  agidnst  others, — ^those 
who  live  side  by  side  in  the  same  town.  Fur> 
thermore,  the  controverted  law  does  more 
«till.  Kot  content  with  its  rigorous  restric- 
tions and  severe  punishments  on  creditors 
resident  of  this  state,  it  levels  its  denuncia- 
-ticms  against  all  mankind.  It  comprehends 
within  its  forbidding  and  globe-encircling 
«naetment  all  creditors  having  a  note,  bond, 
account,  or  chose  in  action  within  the  con- 
«1  L.  P.  A. 


fines  of  this  state  who  dare  to  send  or  causa 

to  be  sent  such  note,  etc.,  to  another  state, 
to  institute  a  suit  on  it  as  contemplated  in 
the  section  imder  review.  Is  not  such  a  far- 
reaching,  world-embracing  law  beyond  the 
power  of  the  legislature  to  make  valid  I  But 
the  act  does  not  stop  even  there.  It  sepa- 
rates wage  earners  in  a  way  different  from 
any  yet  suggested.  Only  those  wage  earners 
who  are  in  the  employ  of  "any  person  who 
is,  or  firm,  company,  or  corporaticm  which 
is,  subject  to  the  processes  of  the  courts  of 
this  state,"  are  under  the  protection  of  tho 
statute.  If  the  person,  firm,  company,  or 
corporation  is  not  subject  to  such  processes, 
then  there  is  no  prohibition  against  the  cred- 
itor sending  his  note,. etc.,  into  a  foreign  ju- 
risdiction K>r  collecUon.  It  is  a  familiar 
principle  in  equity  jurisprudence  that  if  a 
resident  creditor  brings  suit  in  a  foreign  ju* 
risdiction  to  seize  upon  the  wages  of  a  resi- 
dent debtor  which  are  exempt  under  our 
laws,  a  court  of  equity  in  this  state  will  in- 
terpose  by  injunction  to  prevent  such  re- 
sult; and  we  have  been  cited  to  the  case  of 
Sioeeny  v.  Hunter,  145  Pa.  363,  14  L.  R.  A. 
504,  22  Atl.  653,  where  an  act  wae  under  dis- 
cussion which  forbade  a  resident  creditor  of 
Pennsylvania  from  suing  in  another  state  to 
collect  the  wages  oS  a  debtor  resident  in 
P«insylvania,  and  imposed  as  a  penalty  that 
in  case  of  such  collection  they  might  be  re- 
covered by  the  debtor  in  a  court  in  Pennsyl- 
vania. And,  from  the  fact  that  a  court  of 
equity  would  enjoin  such  collections  in  a 
foreign  state,  it  was  argued  that  the  law 
was  valid  which  allowed  the  debtor  to  re- 
cover the  sum  of  which  he  had  been  deprived 
by  the  judgment  of  a  foreign  court.  Con- 
ceding the  oorreetaess  ol  thu  ruling,  wliich 
is  certainly  opposed  by  the  vigorous  dissent 
of  Judge  Miller,  concurred  in  by  Judges 
Field  and  Harlan,  in  Cole  v.  Ounninghamt 
133  U.  8.  loo.  oit.  134,  33  L.  ed.  549,  10  Sup. 
Ct.  Rep.  26S,  and  supported  by  the  opinion 
of  the  Supreme  Court  in  the  case  of  Oreen 
V,  Van  Buskirk,  5  Wall.  307,  18  L.  ed.  599; 
Id.,  7  Wall.  139,  19  L.  ed.  109,-^tin  the 
ruling  in  Sioeenj^t  Oaae  does  not  cover  the 
present  one,  beoiuse  1^  tiie  provisions  of 
the  litigated  statute  the  act  of  sending  a 
note  out  of  this  state  for  the  purpose,  etc., 
is  made  a  crime.  Under  the  prohibitions  of 
S  1,  art.  14,  of  the  Amendments  to  the  Con- 
stituticra  of  the  United  States,  "no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  Unit^  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction 
the  equal  protection  of  the  laws."  Our  own 
Constitution  contains  a  provision  which  de- 
clares "that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law''  (art.  2,  9  30),  and  also  a  provision 
forbidding  the  legislature  to  grant  "to  any 
corporation,  association,  or  individual  any 
special  or  exclusive  right,  privilege,  or  im- 
munity" {art.  4,  fi  53).  And  art.  4,  9  2,  of 
the  Constitution  of  the  United -States  pre- 
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icribes  that  **tlie  citizens  of  each  state  shall 
be  entiUed  to  all  privileges  and  immunities 
of  citizens  in  the  several  states."  As  is  said 
bj  an  eminent  judge:  "The  rights  thus 
guaranteed  are  something  more  than  the 
mere  privileges  of  locomotion.  The  guar- 
anty la  the  negation  of  arbitrary  power  in 
every  form  vhich  results  in  a  deprivation  of 
a  right."  These  terms,  "life,"  "liberty,"  and 
"property"  are  representative  terms,  and 
cover  every  right  to  which  a  member  of  the 
body  politic  is  entitled  under  the  law.  With- 
in their  comprehensive  scope  are  embraced 
the  right  of  self-defense,  freedom  of  speech, 
religious  and  political  freedom,  exemption 
fr<HU  arbitrary  arrests,  the  right  to  buy  and 
■dl  as  others  may, — all  our  liberties,  per- 
Bonal,  civil,  and  political ;  in  short,  all  that 
makes  life  worth  linng;  and  of  none  of 
these  liberties  can  anyone  be  deprived,  ex- 
cept by  due  pro(^s  of  law.  2  Story,  Const. 
6th  ed.  S  1950;  State  v.  Julow,  120  Mo.  163, 
29  L.  R.  A.  267,  31  S.  W.  781. 

Kow,  as  elsewhere  stated,  each  of  the 
rights  heretofore  mentioned  carries  with  it, 
as  its  natural  and  necessary  coincident,  all 
that  effectuates  and  renders  complete  and 
full,  unrestrained  enjc^ent  of  that  right. 
And  it  has  been  determined  by  this  court 
and  numerous  other  courts  that  no  one  can 
be  deprived  of  a  vested  right  of  action  with- 
out infringing  on  that  provision  of  our  Con- 
stitution and  that  of  uie  United  States  re- 
specting the  deprivation  of  life,  liberty,  and 
property  without  due  process  of  law.  Leete 
T.  State  Bank,  IIS  Mo.  184,  21  S.  W.  788; 
Id.,  141  Mo.  584,  42  S.  W.  927.  And  this 
court  has  also  determined  that  it  does  not 
lie  in  the  power  of  the  legislature  to  make 
that  act  a  crime  which  consists  in  the  bare 
exercise  of  a  simple  constitutional  right. 
State  V.  Julow,  129  Mo.  103,  29  L.  R.  A.  257, 
31  S.  W.  781.  The  right  to  bring  a  suit  to 
mforce  a  contract  is  part  and  parcel  of  that 
contract,  and  one  of  the  essential  attributes 
of  property,  of  which  the  owner  cannot  be 
deprived  if  the  organic  law  of  both  state  and 
nation  be  obeyed.   People  v.  Otts,  90  N.  Y. 


48.  The  act  under  discussion  also  deprive* 
any  creditor,  as  therein  mentioned,  of  the- 
equal  protection  of  the  laws,  and  abridges- 
the  privileges  and  immunities  of  citizens  of 
the  United  States,  and  denies  to  such  credit- 
ors those  rights  which  S  2  art.  4,  of  the' 
Constitution  of  the  United  States  grants  t4> 
them,  by  declaring  that  "the  citizens  of  wih 
state  shall  be  entitled  to  all  the  privilegea. 
and  immunities  of  citizens  in  the  several 
states."  A  citizen  of  New  York  or  of  Cali- 
fornia could  bring  just  such  a  suit  as  the- 
petitioner  has  brought,  and  be  held  wholly 
blameless.  The  act  is  also  obnoxious  to  the- 
charge  that  it  grants  special  and  exclusive- 
privileges  to  certain  persons  or  a£80ciati(m» 
of  persons,  and  denies  the  same  to  others  ii» 
the  same  or  similar  situations.  Judge  Coo- 
ley  says:  "A  statute  would  not  be  consti- 
tutional .  .  .  which  should  select  par- 
ticular individuals  from  a  class  or  locality^ 
and  subject  them  to  peculiar  rulee,  or  im-^ 
pose  upon  them  special  obligations  or  bur- 
dens, from  which  others  in  the  same  locality 
or  class  are  exempt.  .  .  .  Everyone  baa- 
a  right  to  demand  that  he  l>e  governed  by 
general  rules,  and  a  special  statute,  which, 
without  his  ocmsent,  singles  his  ease  out  as- 
one  to  be  regulated  by  a  different  law  from- 
that  which  is  applied  in  all  similar  cases- 
would  not  be  legitimate  l^slation,  but 
would  be  such  an  arbitrary  mandate  as  1» 
not  within  the  province  of  free  govern- 
ments." Cooley,  Const  6th  ed.  481-4oJ. 
Finally,  S  2356  undertakes  to  arbitrarily 
separate  natural  classes  of  j>eople,  and  to 
provide  different  rules  of  action  for  each  of 
the  dissevered  fractions,  thus  unvarrantahly 
formed  into  a  class  td  its  own.  Biate  v. 
Julow,  120  Mo.  163,  29  L.  R.  A.  267,  31  S. 
W.  781. 

The  premises  considered,  we  declare  the 
law  unconstitutional,  on  the  various  grounde- 
hereinbefore  set  forth,  and  hence  diacharg*- 
the  prisoner. 

All  concur. 


QEOROIA  SUFKEME  COURT. 


J.  L.  BOARDMAN,  Plff.  in  Err^ 

Minnie  L.'  SCOTT, 
(loa  Oa.  404.) 

•1.    UaAer  «  deed  feonndlnv  the  lamd 
tkercla    eonyered    br    an  artlftelal 

poBd,  which  had  been  in  existence  for  more 
than  forty  years,  and  irtitch  had  thna  be- 

•Headnotes  bj  Fish,  J. 


come  a  permanent  body  of  water,  and  wa» 
still  being  kept  up  and  maintained  ss  such. 
Its  waters,  however,  eU>tnK  and  flowing,  from 
time  to  time,  so  as  to  leave  a  margin  of  land 
between  Its  bl^  and  low  water  marks,  the 
line  of  the  land  so  conveyed  did  not  extend 
to  the  thread  oC  the  stream  from  whose  wat- 
ers the  pond  was  formed,  but  only  to  the 
low-water  mark  of  the  pond  at  the  date  or 
the  execution  of  the  deed. 
2.    In  view  of  tbe  evidence  IntrodnceA' 


Hon. — Bottndartf  on  art^lolal  body  of  water. 

In  the  absence  of  special  elrenmstanees,  an 
artlflclsl  watercourse  Is,  for  the  purpose  of 
boundary,  treated  like  a  natural  stream,  so 
that  a  mere  mention  of  It  as  a  boundary  will 
carry  title  to  the  center,  while,  on  the  other 
band,  the  boundary  may  be  limited  to  the  edge 
In  the  same  manner  that  It  may  In  the  case 
of  ordinary  watercourses.  The  rale  In  regard 
to  watercourses  generally  will  be  found  In  a 
61  L.  R.  A. 


note  to  Hanlon  v.  JSobaon  (Colo.)  42  L.  It.  A. 
602. 

Where  one  who  baa  eonstmeted  a  ditch 
throufrh  his  land  conveys  a  portion  of  the  land 
bounding  It  on  the  ditch,  the  grantee  will  take 
title  to  the  center  of  the  ditch,  and  the  ditch 
will  be  treated  as  a  common  fence.  Warner 
V.  Southwortb,  6  Conn.  471. 

A  boundary  running  "with"  a  ditch  will  car- 
ry the  title  to  Its  center.  Canslw  t.  Hendei^ 
son,  64  N.  C.  469. 
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at  tke  trial,  the  eoart  erred  In  adjndglng, 
u  matter  of  law,  that  the  true  boundary  be- 
tvau  ttM  eontendlns  partlea  wa*  the  high- 
water  piark  of  the  pond  aa  tt  extated  on  tbe 
16tb  dajr  of  Aoiuat.  1888. 

S.  The  case  akoiild  b«  tried  avala.  In 
the  llKht  of  lite  law  aa  aiinoiiaced  la 
the  flrat  headiiutei  and  at  the  next  hear- 
ing It  can  be  Inveitlgated  and  determined 
whether  or  not,  (or  any  reaaon,  depending 
npmi  the  panlcnlar  tact*  ai  then  made  to 
appear,  the  high-water  mark,  rather  than  the 
low-water  mark,  ahould  be  treated  aa  the  true 
dlTldloK  lliM  between  the  poMeMloni  of  the 
plaintiff  and  the  defendant. 

4.  la  ao  eveat,  aader  the  faeta  ap- 
pearlac  la  the  record  now  before  this 
court,  can  the  ptalntll^  aa  agatnat  the  de- 
fendant, claim  title  to  .the  additional  land 
«mred  by  water  In  conaeqnenee  of  the  rala- 
lag  9i  tlw  dam  after  the  present  litigation 
b^aa. 

(Ifaz^  28,  189T.> 


17» 

ERROR  to  the  Superior  Court  for  Bibb 
County  to  review  a  judgment  in  favor 
of  plaintiu  in  a  proceeding  to  estt^i^  a 
boundary.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Messrs.  Hill,  Hanii,  Jfc  Blrsb  for  plain- 
tifr  in  error. 

Messrs.  Deniau,  Bartlett,  *  Ellla 
defendant  in  error. 

Flab,  J.,  delivered  the  opinion  of  the 
court: 

Thi»  litigation  ariaea  out  of  a  dispute  bo> 
twem  the  proprietors  of  adjoining  tracta  of 
land  over  the  boundanr  between  their  re- 
spective possessions,  'nie  land  of  the  de- 
fendant, Boardman,  Is  described  in  hit 
deeds  as  being  bounded  on  the  south  by  Mc- 
Call's  mill  pond.  Under  this  description  of 
his  aouthem  boundaiy,  Boardman  claima 


An  artlflclal  watercourse  which  la  made  a 
boundary  will  be  regarded,  as  between  the  par- 
ties to  the  deed,  as  a  natural  stream.  But  this 
was  aaid  with  reference  to  the  right  to  change 
the  counS  of  the  stream  after  the  conveyance. 
Danklee  v.  Wilton  B.  Co.  34  N.  H.  489. 

A  grant  of  land  on  both  sides  of  a  mill  race, 
bj  a  description  ronnlng  around  each  sepa* 
rately,  the  line  running  to  the  edge  of  the  mill 
race,  thence  with  the  side  of  the  race,  will  not 
eomvey  any  part  of  the  bed  of  the  race.  And  In 
ease  the  course  Is  marked  by  stakes  on  the 
bank,  the  grant  will  extend  no  further  than  the 
stakes.  Carter  v.  Chesapeake  ft  O.  B.  Co.  26 
W.  Va.  644,  58  Am.  Rep.  116. 

A  grant  of  land  with  reference  to  a  map 
which  shows  it  to  be  bounded  by  an  artlflclal 
■Bill  race^  will  not  carry  title  to  any  portion 
of  the  race.  The  court  holds  that  the  presump- 
tion that  the  grant  curries  title  to  the  center 
•f  the  stream  does  not  arise  when  the  stream 
la  an  artificial  rsssrvolr  created  for  purposes 
wholly  Irrespective  of  any  connection  with  the 
premises  conveyed  by  the  deed  since  then  such 
presumption  would  be  Inconsistent  with  the 
uses  and  purposes  for  which  It  Is  obvious  the 
reservoir  was  created.  Hoff  v.  Tobey,  66  Barb. 
U7. 

Cafwl. 

In  case  of  a  canal  the  fee  of  which  is  not 
In  the  public  the  same  rule  applies  as  In  case 
of  watercourses  generally,  so  tbat  a  bonndarr 
on  It  will  carry  title  to  the  center  If  the  grant- 
or owns  to  that  extent. 

Where  a  deed  undertakes  to  convey  all  the 
land  owned  by  the  grantor  bounded  by  a  navig- 
able canal.  It  will  carry  title  to  the  center  If 
the  grantor  owns  to  that  point,  so  that,  upon 
the  abandonment  of  the  canal,  the  title  so  far 
as  the  center  will  vest  in  the  grantee.  Qood- 
year  r.  Shanahan,  43  Conn.  204. 

In  Lawson  v.  Mowry,  B2  Wis.  21S,  6  N.  W. 
280,  It  seems  to  be  recognised  that  one  who  re- 
ceives a  deed  of  land  abutting  on  a  canal  will 
take  to  the  center. 

Where  two  owners  of  land  on  both  sides  of 
a  private  canal  exchange  land  so  that  one  shall 
own  all  on  one  side,  and  the  other  all  on  the 
other,  the  land  being  iwunded  "on  the  canal," 
the  center  of  the  canal  wlil  be  taken  to  be  the 
dividing  line.  Agawam  Canal  Co.  v.  Edwards, 
86  Conn.  476. 

Deeds  bounding  land  on  a  navigable  canal 
should  bs  Interpreted  so  as  to  give  eltect  lo  the 
Intention  of  the  parties.    Ooodraar  t.  Bhana- 
ban.  48  Conn.  204. 
filUB.  A. 


A  boundary  on  a  canal  will  carry  title  to  the 
highest  water  line,  although  figures  on  the  plat 
showing  the  side  lines  running  toward  the 
canal  indicated  a  length  which  would  not  ex- 
tend to  that  point,  so  that,  although  during  the 
continuance  of  the  existence  of  the  canal  the 
public  may  be  entilled  to  use  a  space  on  the 
bank  tor  purposes  of  navigation,  upon  Ita 
abandonment  and  sale  the  purchaser  will  ac* 
quire  no  title  beyond  high-water  ma^  Mor* 
gan  T.  BSM,  14  Fed.  Bep.  4S4. 

Pond. 

Where  the  pond  is  created  by  the  damming 
back  of  the  waters  of  a  stream  the  tendeucy  Is 
to  apply  the  rule  applicable  to  streams  gener> 
ally,  but  If  it  Is  an  artlflclal  raising  of  a  natur- 
al pond  the  rule  applicable  to  ponds  and  lakes 
will  be  applied. 

When  a  lot  of  land  Is  bounded  by  a  pond 
arttUdally  created  by  a  miildam  the  same  rule 
applies  lo  the  pond  as  was  applicable  to  the 
stream  before  the  dam  waa  built.  So  that,  in 
case  the  boundary  iiins  to  the  pond  thence  by 
the  aide  of  the  same,  the  title  will  extend  lo  the 
center.    Uansnr  v.  Blake,  62  Me.  88, 

A  deed  of  land  bounding  the  grant  bj  an 
arllflclally  created  pond  through  which  the 
thread  of  the  stream  has  always  been  appar- 
ent, conveys  title  to  the  thread.  Pbinney  v. 
Watts,  d  Gray,  269. 

A  boundary  on  au  artificial  mlllpond,  not  ex- 
pressly or  by  clear  Implication  limiting  the 
grant  to  the  margin,  will  convey  title  to  the 
middle  of  the  original  atream  as  If  no  pond 
existed.  UiU  River  Woolen  Mfg.  Co.  v.  Smith, 
34  Conn.  462.  One  Judge  dissented  on  the 
ground  that  where  ponds  have  been  In  existence 
Cor  a  long  time,  and  in  ail  probability  will  con- 
tinue to  exist  so  long  as  they  are  useful,  ihe 
Identity  of  the  stream  is  lost,  and  It  la  going 
too  far  to  presume  that  the  parties  actuslly 
contemplated  a  grant  of  the  land  under  It. 
The  margin  of  the  pond  is  a  plain,  visible 
boundary,  and  In  nine  cases  out  of  ten  It  Is  the 
one  actually  contemplated  by  the  parties. 

If  a  grant  of  land  on  a  pond  formed  by  the 
artlflclal  expansion  of  a  stream  describes  the 
boundary  as  beginning  at  a  stake  on  the  side  of 
the  pond,  thence  around  the  land  to  another 
stake  on  the  side  of  the  pond,  thence  "by  the 
said  pond  to  the  fl rat-mentioned  bounds,"  the 
grant  extends  to  tbe  center  of  the  pond.  Low- 
ell V.  Roblneon,  16  Me.  357,  8,1  Am.  Dec.  671. 

In  Stevcna  v.  King,  76  He.  107.  40  Am.  Rep. 
600.  the  iMundSTy  ran  to  a  pond,  tjbence  by  the 
shore  of  aald  pond,  and  the  cov 
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that  his  title  extend*  to  the  center  of  the 
pond,  through  which  he  olauna  there  flows  a 

well-defined  current.  On  the  other  hand, 
the  plaintiff  claimB  that  Boardman'a  title  ex- 
tends oniy  to  the  high-water  mark  of  the 
pond.  It  is  admitted  by  both  parties  that 
the  plainti/T's  ancestor,  under  whcnn  both  of 
theon  claim,  had  title  to  all  the  land  adjacent 
to  and  covered  by  McCall's  mill  pond,  as  well 
that  portion  now  owned  by  Boardman  aa 
that  part  owned  by  the  plaintiff;  that  the 
title  to  all  of  said  land  is  now  in  the  plain- 


tiff, accept  in  lo  lar  as  it  ms  dwrested 
the  deed  ot  Sarah  Me(?all  and  B.  J.  Davis  to 

Henry  B.  Davis,  dated  August  IS,  1883,  con- 
veying the  land  now  own^  by  Boardman  to 
Hrairy  B.  Davis,  from  whom  Boardman  de- 
rives his  title;  and  that  Boardman  has  title 
to  all  the  land  covered  by  said  deed.  The 
evidence  shows  that  H.  B.  Davis  conveyed 
the  land  oovered  by  his  deed  to  H.  T.  Powell, 
on  August  18,  1886 ;  and  on  Maj  10,  1887, 
Powell  made  a  deed  to  the  aame  to  Board* 
man,  the  defendant   Each  of  these  three 


eonverance  was  to  low-water  mait.  Bat  the 
report  does  not  sbow  whetlieF  the  pond  was 
wholly  or  oailj  partly  artlflclal. 

In  Wheeler  v.  Splnola,  64  N.  T.  877,  the  rule 
li  recognized  In  argument  that  a  boundary  on 
an  artlllclnl  pond  carries  title  to  the  center. 

Where  the  boundary  Is  described  as  a  straight 
line  through  the  center  of  the  pond,  the  surface 
of  the  pond  will  be  divided  Into  two  equal  parts 
as  nearly  as  practicable.  KIngsland  v.  Chit- 
tenden, 61  N.  Y.  618.  Afflnnlng  6  Lena  16. 

A  grant  ot  land  excluding  that  covered  by 
a  river  will  exclude  that  covered  by  a  pond 
formed  by  the  damming  back  of  the  river  to 
the  height  that  It  I*  likely  to  rise  by  reason 
of  the  dam  daring  the  ordinary  changes  ot  the 
seasons.  Brady  v.  Sadler,  IT  Ont  App.  Rep. 
865,  Reversing  16  Ont.  Rep.  49,  where  It  was 
held  that  the  reservation  embraced  only  the 
land  covered  by  the  river  la  Ita  natural  condi- 
tion. 

If  the  boundary  Is  on  the  edge  of  the  pond  no 
title  to  the  soli  under  the  water  will  be  con- 
veyed, and  no  title  will  pass  to  the  grantee  to 
land  formed  by  the  gradual  filling  up  ot  the 
pond.  Holden  v.  Chandler.  61  Vt.  291,  18  Atl. 
310. 

If  the  boundary  line  Is  to  commence  at  a 
■take  near  the  high-water  line  on  an  artiflclal 
pond,  thence  running  "along  the  hlgb-water 
mark  to  the  upper  end  of  the  pond,"  the  line  so 
flxed  is  permanent,  and  will  not  change  with 
the  subsidence  of  the  water  In  the  pond.  Cook 
T.  McClure,  68  N.  Y.  437,  17  Am.  Sep.  270,  Re- 
versing 2  Thomp.  A  C.  434. 

In  PrlDun  v.  Walker,  38  Uo.  94,  where  the 
call  was  for  the  middle  of  the  pond,  the  court 
•ays.  doubtless  when  the  call  is  for  the  pond 
merely  or  tor  metes  and  bounds  along  the  bank 
of  the  rlv«r,  the  margin  of  the  pond  at  low- 
water  mark,  or  the  edge  of  the  pond,  by  many 
authorities  is  to  be  taken  as  the  boundary. 

Where  land  covered  by  an  artificial  pond, 
and  that  adjoining,  la  convqred  to  different  par- 
ties by  deeds  which  bound  each  "on  the  edge  of 
the  pood,"  the  grantee  of  the  upland  will  not 
take  to  the  center  of  the  pond,  although  tbe 
upland  la  conveyed  first.  Bddy  v.  St.  Ulra 
58  Vt.  462,  88  Am.  Bep.  699. 

A  boundary  running  to  low-water  mark, 
thta(*e  along  low-water  mark  of  an  artificial 
pond,  will  convey  no  land  under  tbe  water. 
Allen  V.  Weber,  80  Wla  631,  14  L.  R.  A.  361, 
60  N.  W.  514. 

A  conveyance  bounded  by  a  pond  which  at 
the  time  Is  artificially  raised  beyond  its  natur- 
al limits  will  carry  title  to  tbe  low-water  mark 
of  the  pond  In  Its  natural  state.  Paine  v. 
Wooda.  lOS  Mass.  160. 

A  conveyance  ot  land  on  a  pood  permanently 
enlarged  by  a  dam  across  Its  outlet  eonv^s  title 
to  low-water  mark  of  the  pond  In  Its  enlarged 
state.    Wood  V.  Kellcy,  30  Me.  47. 

Where  the  boundaries  of  a  lot  conveyed  are 
shown  by  a  plao  to  be  a  pond  which  at  the 
time  Is  raised  by  artlflclal  meana  the  grant 
will  not  be  limited  to  tbe  margin  of  tbe  pond 
as  it  appears  at  the  time,  but,  opon  Its  tecas- 
£1  L.  B.  A. 


slon  on  account  ot  the  removal  ot  the  dam.  the 
title  will  extend  at  least  to  the  margin  of  tbe 
original  pond.  Hathome  t.  Stinson.  12  Me. 
183,  28  Am.  Dec  167. 

A  grant  of  land  bounded  by  a  pond  will 
carry  title  only  to  the  margin  as  It  at  the  time 
exista  although  It  is  then  raised  above  Its  nat- 
nral  level  by  a  dam  so  as  to  form  a  reservoir 
for  the  storage  ot  water.  The  case  ot  nat- 
home  V.  Stinson  Is  distinguished  on  the 
ground  that  in  the  latter  the  pond  was  created 
by  the  expansion  of  a  river,  so  that  the  rule  to 
be  applied  was  that  pertaining  to  streams  rath- 
er than  pertalnbig  to  ponda  The  court  says, 
had  the  land  been  bounded  upon  an  artificial 
pond  created  by  expanding  a  atream  Iqr  means 
of  a  dam,  the  riparian  proprlstor  would  go  to 
the  middle  of  the  stream.  Bradley  v.  Bice.  U 
Me.  198,  29  Am.  Dec.  501. 

P9rmaMm$  arUfioM  pond. 

In  Waterman  v.  Johnson.  18  Pick.  266,  It  Is 
said  by  way  of  argument  that  where  an  artlfl- 
clal pond  Is  raised  by  a  dam  swelling  a  stream 
over  lu  banks  It  will  be  natural  to  presume 
that  a  grant  of  land  bouoding  on  such  a  pond 
will  extend  to  the  thread  ot  the  stream  upon 
which  It  Is  raised,  unless  tbe  pood  hss  been  so 
long  kept  up  as  to  have  become  permanent  and 
to  have  acquired  a  well-defined  boandnry.  But 
that  rule  is  not  applicable  to  a  boandary  on  a 
natural  pond  which  has  been  raised  more  or 
less  by  artlflclal  means. 

The  rule  of  Wsterman  v.  Johnson,  18  Pick. 
261,  Is  recognized  In  Koblnson  v.  White,  42  Me. 
200,  slthuugh  the  question  was  not  before  the 
court  for  decision  In  that  case. 

It  thus  appears  that  Boxbdhah  v.  Scott  ti 
the  first  case  to  really  apply  the  rule  govern- 
ing boundaries  on  lakes  to  artlflclal  ponds 
which  may  have  acquired  some  degree  of  per- 
manency. Reason  and  analogy  seem  to  be 
agaiust  this  decision.  There  Is  no  doubt  but 
the  title  to  tbe  bed  of  the  pond  Is  In  tbe  pri- 
vate owner,  and  not  In  the  state,  so  that  the 
principal  reason  tor  limiting  grants  on  natural 
lakes  to  tbe  water's  edge,  as  was  done  In  the 
cases  cited  by  the  court,  does  not  exist.  More- 
over, there  Is  no  such  thing  aa  a  permanent 
artificial  pond. 

As  soon  as  the  dam  disappears  the  pond  will 
no  longer  exist,  and  the  dam  will  be  maintained 
only  so  long  as  it  is  commercially  valuable. 
The  fact  that  It  has  been  valuable  for  many 
years  does  not  establish  that  It  will  contlnos 
to  be  so  tor  any  time  In  the  future,  so  that 
for  all  the  parties  can  know  it  may  be  aban- 
doned any  day.  If  there  is  a  desire  to  exclude 
tbe  pond  from  the  grant  It  may  be  done  by  ap- 
propriate language  the  same  as  in  case  ot 
streama.  In  tbe  absence  of  express  exclusion 
every  resson  which  has  led  to  the  establish- 
ment of  tbe  rule  that  boundary  on  a  stream 
will  carry  title  to  the  center  would  seem  to  ap- 
ply In  eaas  ot  boundary  on  a  pood  formed  by 
artlflclal  axpanshn  ot  the  stream.  ^ 
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deeds  purport!  to  convey  30  acres  of  land, 
more  or  less,  tbe  southern  boundary  of  which 
is  described  as  being  "McCatl'a  Mill  Pond." 
Accordin-^  to  Uie  evidence,  there  is  no  per- 
oeptibJe  curr«it  in  the  pond  when  the  water 
U  up,  but,  when  the  water  is  down,  there  is ; 
ud  ihe  water  on  tlM  edge  of  the  pond  rises 
mnd  falls  to  the  extent  of  whether  the  pond 
is  full  or  low.  The  pond  has  been  in  exist- 
ence since  prior  to  1S40.  The  Central  Rail- 
road A,  Banking  Company,  in  1840,  made  a 
contract  with  the  Uien  owner  of  the  pond,  by 
which  it  agreed  to  keep  up  the  dam  of  the 
pond,  in  consideration  of  a  "right  of  wa^' 
across  it;  and  during  that  year  it  built  its 
track  aerou  the  top  of  said  dam,  and  it  has 
been  in  possession  of  tliis  "right  oi  way"  and 
tnu^  ever  since.  The  dam  washed  away 
onee,  and  hurst  out  once,  and  the  railroad 
company  restored  it.  Since  the  commence- 
ment of  this  litigation,  the  plaintiff  has 
raised  the  height  of  the  dam  1  foot,  which 
bas  caused  a  small  amount  of  additional 
land  to  be  overflowed.  In  the  opinion  of  the 
«nly  witness  wlio  testifled  on  this  subject, 
tbe  whole  amount  of  land  sabmerged  by  tea* 
son  of  the  raising  of  the  pier  head  was  not 
oyer  an  acre. 

1.  The  boundary  question  raised  in  this 
case  is  an  intemting  one,  which  is  now  for 
the  first  time  before  this  court.  Therefore, 
and  because  of  the  ctmflict  of  authorities,  we 
■hall  not  content  ourselves  with  mere  cita- 
tlons  which  might  sustain  our  rulings,  but 
will  fully  discuss  the  snbjeet.  It  is  well 
settled,  both  by  the  common  law  and  the 
decisions  of  the  courts  of  this  country,  that, 
where  land  is  bounded  by  a  non-navigable 
stream,  the  boundary  extends  to  the  center, 
or  thread,  of  the  stream.  Such  has  ever 
been  the  law  in  this  state.  Hendriok  v. 
Cook,  4  Ga.  255;  Jone»  v.  Water  Lot  Co.  18 
Gft.  630;  Htanford  T.  JTonpin,  SO  Oa.  355; 
CiTll  Cod^  S  S05S.  While  under  the  eom- 
nifm  law  a  navigable  stream  was  one  in 
wUch  the  tide  eblKd  and  flowed,  in  this  state 
it  Is  a  stream  capable  of  bearing  upon  its 
bosom,  either  for  the  whole  or  part  of  the 

?'ear,  boats  loaded  with  freight,  in  the  regu- 
ar  course  of  trade.  Civil  Code,  S  30o9. 
Whether,  where  land  is  described  as  being 
bounded  by  a  natural  lake  or  pond,  the  title 
of  the  grantee  extendi  to  the  center  of  the 
pond  or  lake,  is  a  question  upon  which  the 
authorities,  as  we  have  said,  are  1^  no  means 
barmonious,  there  being  much  respectable 
authority  upon  either  side  of  it.  But  we 
think  the  decided  weight  of  authority  sus- 
tains the  proposition  that,  where  a  deed 
bounds  the  premises  therein  conveyed  by  a 
natural  lake  or  pond,  the  title  of  the  gran- 
tee does  not  extend  beyond  the  low-water 
mark.  Angell,  Watercourses,  0th  ed.  f  41 ; 
S  Washb.  Heat  Prop.  Stb  ed.  p.  443 ;  Gould, 
Waters.  9  203;  Devlin,  Deeds.  «  1026;  4  Am. 
.  &  Eng.  Knc.  Law,  2d  ed.  p.  832 ;  6  Lawson, 
Rights,  Item.  &  Pr.  2008 ;  Tyler,  Boundaries, 
70;  Waterman  v.  Johntmn,  13  Pick.  201; 
West  Roxbury  v.  Stoddard,  7  Allen.  167; 
VeUoH  V.  Butterfield,  21  Me.  238;  Jakeway 
T.  Barrett,  38  Vt.  323;  Hathoms  v.  fifinaon,' 
12  Me.  183,  28  Am.  Dec  167;  Bradlejf  T. 
61  L.  R.  A. 


Rioe,  13  Me.  200,  29  Am.  Dec  601 ;  Wood  v. 
Kelley,  30  Me.  47;  Paine  t.  Wooda,  lOS 
Mass.  170;  Boorman  r.  Sunnwha,  42  Wis. 
233 ;  Diedrich  v.  Jforthweatem  Union  R.  Co. 
42  Wis.  248,  24  Am.  'Rep.  300;  TrMieea  of 
HohooU  v.  Bchroll,  120  IH.  S09,  60  Am.  Rep. 
576,  12  N.  E.  243;  Bteoau  t.  King,  7fl  Me. 
197,  49  Am.  Rep.  009 ;  Mansur  v.  Blake,  62 
Me.  38;  State  v.  Oitmanton,  0  N.  H.  461; 
Delaplaine  v.  Chicago  &  N.  W.  R.  Co.  42 
Wis.  214,  24  Am.  Rep.  386;  Beaman  v. 
Smith,  24  111.  521 ;  Noyet  v.  Collina,  92  Iowa, 
66G,  20  L.  R  A.  609,  61  N.  W.  250.  Wo 
think  that  this  view  is  not  only  sup- 
ported by  the  weight  of  authority,  but  also 
by  sound  reason.  If  the  ocmmon-law  rul* 
wfaicli  is  applied  to  land  bounded  by  a  stream 
is  applicable  to  land  bounded  by  a  lake  or 
pond,  then  every  lake  or  pond  which  is  sur- 
rounded 1^  separate  tracts  of  land,  belong- 
ing to  dilTerent  owners,  some  of  which  abub 
upon  it  at  each  end,  and  some  at  each  side, 
will  have  to  be  supplied  with,  at  least,  two 
imaginary  threads  of  streams,  which  will  in- 
tersect eadi  other,  at  right  angles,  in  the  em- 
ter  of  the  body  of  water,  and  the  side  linea 
projected  into  the  water  to  find  a  filum  aqua 
for  one  proprietor  will  intersect  the  similar 
outgoing  lines  of  another  proprietor;  and  if 
there  are  several  of  such  tracts  at  each  end, 
and  several  at  each  side,  the  side  iinea  of  one 
proprietor  may  intersect  those  of  several 
other  proprietors,  so  that  land  under  wat«r 
may  be  included  within  the  lines  of  two, 
three,  or  even  more  ostensible  owners.  Let 
i»  suppose,  simply  for  the  sake  of  easy 
illustration,  that  there  is  a  natural  lake  or 
pond,  which  is  perfectly  square,  currentless, 
and  the  marginal  line?  of  which  run  with 
the  cardinal  points  of  the  compass.  A  owns 
all  the  land  which  abuts  upon  the  lake  at  the 
north;  B  all  that  touches  it  at  the  south; 
and  C  and  D,  respecUvely,  own  all  the  land 
at  the  east  and  west  sides  of  the  same.  The 
land  of  each  of  the  four  proprietors  is  de- 
scribed as  being  bounded,  on  one  side,  1^ 
the  lake.  If  the  rule  that  we  are  discussing 
is  to  be  applied  to  lakes  and  ponds,  as  to 
A  and  B  the  thread  of  the  stream  Is  an 
imaginary  straight  line  running  due  east 
and  west,  through  the  center  of  the  lake; 
while  as  to  C  and  D  it  Is  an  imaginary 
straight  line  running  exactly  midway  of  the 
lake,  north  and  south,  and  necessarily  inter- 
secting, at  right  angles,  the  filum  aqua  made 
for  the  purpose  of  bounding  the  tracts  of  A 
and  B.  Does  A  own  one  half  of  the  bed  of 
the  lake,  to  the  exclusion  of  C  and  D,  or  do 
the  two  latter,  taken  together,  own  all  tlis 
land  under  the  water,  to  the  exclusion  of  the 
two  former  T  We  know  that  there  is  author- 
ity for  holding  that,  when  an  attempt  to  ap- 
ply the  common-law  principle  relative  to 
streams  to  a  lake  or  pond  develops  such  com- 
plications, the  land  under  the  water  should 
be  divided  ratably  between  the  different 
shore  owners.  Taking  this  view  in  the  cn^ie 
put,  a  modiflcation  of  the  principle  might  be 
adopted  by  drawing  two  diagonal  lines  from 
the  angles  of  tlie  lake,  intersecting  each 
other  at  Its  central  point,  and  holding  Uiat 
each  ol  the  four  pt^^^iej^^g^^^ 
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the  bed  of  tiie  laJce  within  the  triangular 
space  thus  formed,  immediately  in  front  of 
his  shore  line,  and  to  no  more.  But  it  is 
evident  that  each  proprietor  would  then  he 
deprived  of  one  half  of  the  land  covered  by 
water  to  which  be  would  be  entitled  under 
the  ai^Iication  to  his  boundary  alone  of  the 
nile,  Uegue  ad  fiUim  <iqwB.  If,  however, 
we  gradually  increB:sc,  upon  each  side  of  the 
lake,  the  number  of  shore  owners,  it  will  be 
seen  that  the  difficulty  of  adopting  even  a 
modiflcntion  of  the  rule,  which  will  be  fair 
and  just  to  all  parties  whose  interests  con- 
flict with  each  other,  will  become  greater  and 
greater,  soon  becuning  so  great  as  to  render 
it  practically  impouiUe  to  uphold.  In  any 
reasonable  and  sensible  de^ee,  in  behalf  of 
each  proprietor,  this  principle,  which  is  so 
well  adapted  to  streams,  and  so  ill  adapted 
to  lakes  and  ponds.  Of  course,  it  is  not  at 
all  probable  that  any  natural  lake  or  pond  Is 
square;  but  no  matter  what  the  shape  of  a 
body  of  water  may  be,  if  there  are  several 
shore  owners  at  each  of  its  sides,  or  if  there 
be  several  at  each  end,  and  several  at  earh 
side,  the  dtfficaUies  in  the  way  of  a  practical 
application  of  the  principle  under  ooosidera- 
tion  will  he  equally  as  greats  ff  not  greater, 
than  in  the  case  supposed.  In  fact,  owing 
to  the  irregular  and  more  or  less  cir<ft)1ar 
outlines  of  most  lakes  and  ponds,  in  the 
great  majority  of  eases  the  culBcuHlee  will 
be  greater. 

In  Indiana  r.  Milk,  11  Biss.  197,  11  Fed. 
Rep.  389,  Qreeham,  D.  J.,  well  and  forcibly 
states  the  reasons  why  the  common-law  prin- 
ciple relative  to  land  bcNinded  hj  a  stream 
is  not  applicable  to  land  described  as  being 
bounded  by  a  lake  or  pond.  He  says:  **Non- 
navigable  streams  are  usually  narrow,  and 
the  lines  of  riparian  owners  can  be  extended 
into  them  at  right  angles,  without  interfer- 
ence or  confusion,  and  without  serious  injus- 
tice to  anyone.  It  was  therefore  natural, 
when  such  streams  were  called  for  as  boun- 
daries, to  hold  that  tiie  real  line  between  op- 
posite shore  owners  was  the  thread  of  the 
current.  The  rights  of  riparian  proprietors 
in  the  bed  of  the  stream,  and  in  the  stream 
itself,  were  thus  clearly  defined.  But,  when 
this  rule  is  attempted  to  be  applied  to  lakes 
and  ponds,  practical  difficulties  are  encoun- 
tered. They  have  no  current;  and,  being 
more  or  lees  circular,  it  would  hardly  be  pos- 
sible to  run  the  boundary  lines  beyond  tlie 
water's  edge,  so  as  to  define  the  rights  of 
shore  owners  in  the  bods.  Beaver  lake  is 
7%  miles  east  and  west,  and  less  than  5 
miles  north  and  south.  Extending  the  side 
and  end  lines  into  the  lake,  there  being  no 
current,  when  would  they  meett  This  rule 
is  applicable,  if  at  all,  whether  there  be  one 
or  more  riparian  proprietors.  T  do  not 
think  that  the  mere  proprietorship  of  the 
surrounding  lands  will  in  all  eases  give  own- 
ership to  the  beds  of  non-navigable  lakes 
and  ponds,  regardless  of  their  size.  It 
would  be  unfair  and  unjnst  to  allow  a  party 
to  claim  and  hold  against  his  grantor  the 
bed  of  a  lake  containing  thousands  of  acren, 
solely  fm  tho  ground  thai  he  had  bought  and 
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paid  for  the  small  surrounding  fractional 
tracts, — the  mere  rim."  We  think  it  is  very 
unreasonable  to  presume  that  one  owning  a 
large  pond  and  all  the  land  under  and 
around  its  waters,  who  sells  and  conveys  to 
another  a  nnall  tract  of  the  surrounding 
land,  intends,  designating  the  pond  as  one 
of  its  boundaries,  that  his  grantee  shall  take 
all  the  land  beneath  the  water  between  the 
shore  line  of  the  premises  conveyed  and  the 
center  of  the  pond.  This  presumption  is 
particularly  unreasonable  when  the  pond  is> 
and  has  been  for  many  years,  probably  ever 
since  it  came  into  existence,  the  reservxHT 
which  supplies  the  necessary  power  to  oper- 
ate a  mJU  belonging  to  the  grantor,  located 
at  its  mouth.  Surely,  in  sudi  a  ease  there 
is  neither  reason  nor  common  sense  in  pre- 
suming that  the  grantor  intended  to  convey 
to  the  grantee,  in  addition  to  the  acreage 
named  in  the  deed,  part  of  the  reservoir 
which  is  absolutely  essential  to  the  operation 
of  his  mill. 

We  are  aware  that  the  Supreme  Court  of 
the  United  States,  in  Hardin  r.  Jordan,  140 
17.  8.  371.  3S  L.  ed.  428,  11  Sup.  Ct.  Rep; 
808,  8:18,  a  case  which  went  up  from  the 
northern  district  of  Illinois,  in  an  elaborate 
and  carefully  prepared  opinion,  held  that 
"by  the  common  law,  under  a  grant  of  lands 
bounded  on  a  lake  or  pond  which  is  not  tide 
water  and  is  not  navi^ble,  the  grantee  takes 
to  the  center  of  the  lake  or  pond,  ratably 
with  other  riparian  proprietors  if  there  be 
such,"  and  that  this  was  the  law  of  Illinois, 
"notwithstanding  the  opinion  of  its  highest 
court  in  Tnuteea  of  SmooU  v.  Bohroll,  120 
III.  509,  00  Am.  Rep.  S75,  12  N.  &  243." 
Three  of  the  justices,  however,  dissented 
from  this  ruling,  holding  that  "the  question 
how  far  the  title  of  a  riparian  owner  extends 
is  one  of  local  law,"  and  that  the  Supreme 
Court  of  the  United  States  was  bound  by  the 
decision  of  the  supreme  court  of  Illin<^s  in 
Tnuteea  of  Bohooh  t.  Sokroll,  which  Mr. 
Justice  Brewer,  who  delivered  the  dissenting 
opinion,  termed  "the  distinct  and  well-con- 
sidered, as  it  was  also  the  unanimous,  deci- 
sion of  the  highest  court  of  the  state."  He 
further  said:  "We  do  not  think  it  sufficient 
to  overthrow  the  force  of  this  decision  to  say 
that  the  common  law  of  England  was  differ- 
ent, a  proposition  whicii,  in  passing,  we  may 
say  we  doubt."  We  have  carefully  read  and 
considered  the  opinion  of  the  majority  of  the 
court  in  Hardin  v.  Jordan,  and  with  all  due 
deference  to  so  hi^h  an  authority,  for  which 
we  have  the  greatest  respect,  we  must  say 
that  we  are  not  convinced  that  the  common 
law  was  as  therein  stated.  While  the  opin- 
ion shows  that  the  earn  received  a  careful 
investigation  and  consideration,  as,  from  the 
high  character  of  the  court  which  rendered 
it,  one  would  naturally  have  presumed,  no 
case  decided  by  an  Kngltsh  court  prior  to  the 
American  Revolution  is  cited  as  authori^- 
upon  this  point.  We  therefore  naturally 
conclude  that  no  such  cose  could  be  found, 
if  there  is  such  a  case,  we  have  been  unable, 
with  the  resources  at  our  command,  to  dis- 
eoTcr  it  To  sustain  the  proposition  that, 
under  the  oommo.  ^»ti,^,«fe(«fc!^ 
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VMnsded  1^  a  lake  or  pond  vu  the  same  u 
'that  applied  to  land  bouDded  by  a  stream, 
-the  eourt  cites  and  Moni  to  lay  great  stress 
won  the  ease  of  Briatow  Oormiean,  decid- 
ed by  the  House  of  Lords  in  1878,  and  re- 
ported in  L.  R.  3  App.  Cas.  641.  We  shall 
presently  endeavor  to  show  that  the  estab- 
iiahment  of  this  proposition  was  not  neees- 
■saiy  in  order  to  reach  the  conclusion  arrived 
■At  by  the  House  of  Lords  in  that  case,  and 
-that,  as  we  understand  the  case,  the  eourt 
•did  not  pass  upon  it  Before  citing  and  com- 
xnenting  upon  that  case,  however,  the  able 
«ad  learned  justice  who  delivered  the  opin- 
ion ot  the  court  in  Bardin  v.  Jordan,  140  U. 
S.  871,  35  U  ed.  4S8,  11  Sup.  Ct.  Rep.  808, 
^8,  in  attempting  to  demonstrate  this  prop- 
■oeition,  says:  "Lord  Coke,  however,  when 
■enumerating  the  different  things  that  are 
-comprehended  under  the  term  'land,'  as  a 
subject  of  ownership,  ni«itions  land  oovered 
with  water.  His  words  are:  'Also  the  wa- 
ters that  yield  fish  for  food  and  sustenance 
•of  man  are  not  by  that  name  demandable  In 
■a  pneeipe;  but  the  land  vriiereupon  the  water 
floweth  or  standeth  is  donandable;  as,  for 
■example,  viginti  aoraa  tmra  aqua  coSpertas, 
— 20  Korta  of  land  covered  with  water.'  Co. 
liitt.  4a,  And,  after  showing  that  the  right 
■of  fishery  may  be  granted  by  the  owner  dis- 
tinct from  the  right  of  soil,  he  adds:  'If  a 
-man  grant  aquam  tuam,  the  toil  shall  not 
pass,  but  the  fishery  within  tine  water  pass- 
•«th  therewith.'  But,  where  a  collection  of 
water  has  acquired  a  specific  name,  he  says 
-that  the  land  may  be  included  under  that 
name;  as,  'Btagnum,  a  poole,  doth  consist 
•of  watOT  and  land,  and  therefore,  by  the 
name  of  atttgnum  or  poole,  the  water  and 
land  shall  pass  also.'  So,  of  a  gorse  or  gulf, 
-for  which  a  praecipe  will  lie  with  the  etpUes 
in  taking  of  flsb  therefrom.  Co.  I4tt.  Sb. 
This  shows  that  still  water,  as  well  as  rivers 
«itd  streams,  was  the  subject  of  private  own- 
ership by  the  old  English  law."  It  seems  to 
ns  that  it  shows  something  more  than  tiiis; 
-for  if  the  thing  designate  by  the  specific 
name  which  has  been  acquired  by  the  collec- 
tion of  water  consists  of  land  and  water,  so 
titat,  when  this  name  is  used  in  a  oonvey- 
Ance,  the  land  under  the  water  is  thereby  in- 
-«Iuded  and  described,  it  would  seem  that, 
when  a  boundary  is  designated  1^  this  spe- 
•dfle  mime,  the  land  covered  by  the  water 
would  be  included  and  designated  as  the 
"boundary ;  and,  as  no  part  of  land  described 
as  a  boundary  passes  ae  appurtenant  to  the 
land  which  it  bounds,  the  boundary  iine  of 
the  contiguous  land  would  be  at  the  water's 
«lge.  We  may  remark  in  this  connection 
that  in  was  decided  in  Jackson  ew  dem.  Teed 
T.  Halaiead,  6  Cow.  216,  upon  the  authority 
cf  Lord  Coke,  that  "a  grant  of  a  river,  eo 
nomtiw,  will  not  pass  the  soil  of  the  river, 
■or  an  Island  within  it"  The  specific  name 
nrhieh  has  been  acquired  by  the  collection  of 
water  now  in  question  is  "McCall's  Mill 
Pond."  Now,  if  one  who  owns  the  thing  de- 
••eribed  by  such  specific  name — that  is,  the 
water  and  the  land  upon  which  it  stands — 
•conveys  to  another  a  tract  vt  land  oontign- 


ous  to  it,  and  designates  McGsll's  mill  pond 
as  one  of  the  boundaries  of  such  contiguous 
tract,  is  not  the  land  under  the  water  as 
much  designated  as  the  boundary  as  the  wa- 
ter! Does  he  not  designate  the  whole  thing, 
consisting  of  land  and  water,  and  known  ss 
"McCall's  Mill  Pond,"  as  the  boundary? 

In  the  further  discussion  of  the  subjecti 
the  learned  justice  cites  the  case  of  Briatovo 
V.  Oomtcon,  L.  R.  3  App.  Cas.  641,  as  being 
"directly  in  point,"  and  <tf  which  he  says: 
"Of  course,  this  deieisioa  has  not  the  oontrol- 
ling  authority  which  it  woald  have  had  If  it 
had  been  made  before  our  revolution.  But 
it  is  the  judicial  decision  of  the  highest  au- 
thority in  the  British  Empire,  and  is  enti- 
tled to  the  greatest  consideration  on  a  ques- 
tion like  this,  of  pure  common  law."  Un- 
doubtedly, the  decision  of  the  highest  court 
of  the  British  Empire^  on  a  question  of  pure 
common  law,  is  entitled  to  great  eonsidera* 
tion  in  this  country,  even  though,  by  reason 
of  its  having  been  rendered  since  the  Ameri- 
can Bevoluticm,  it  is  not  to  be  considered 
here  as  a  controlling  precedent  upon  the 
question  involved.  But,  as  we  have  said,  we 
do  not  think  that  the  precise  question  which 
we  are  considerinc  was  passed  upon  by  the 
House  of  Lords  in  tiiat  case.  There  the 
plaintiffs  "brought  trespass  against  the  re- 
spondents to  assert  a  right  to  a  several  fish- 
ery in  Lough  Neagfa.  'The  plaint  cont^ned 
three  ootmts:  (1)  Trespass  on  the  plain- 
tiffs' several  fishery  in  Lough  Nei^h,  at  a 
place  called  Feimiore;  (2)  Trespass  on  the 
plaintiffs'  land,  oovered  with  water  at  Feu- 
more,  being  part  of  Lough  Neagh;  (3)  Con- 
version of  the  plaintiffs'  fish.  The  defend- 
ants pleaded  a  denial  of  the  alleged  trespass- 
es; a  denial  of  the  plaintiffs*  property  in  the 
several  fishery,  lands,  and  goods;  a  denial 
that  there  was  a  several  fishery  In  Lough 
Neagh;  and,  as  a  special  defense  to  the  flnt 
two  counts,  they  allied  that  the  several 
fishery  and  the  land  covered  with  watc 
were,  and  from  time  immemorial  had  befii, 
part  of  an  inland  sea,  called  Lough  Neagh, 
and  at  the  time  when,  etc.,  the  said  inland 
sea  had  been  a  common  or  public  navigable 
inland  sea,  and  that,  in  tne  part  thereof 
mentioned,  every  subject  of  the  realm  had, 
and  of  right  ought  to  have,  the  right  and 
privilege  of  fishing,  and  that,  in  the  exercise 
of  that  right,  the  defendants  committed  tlie 
trespasses  in  said  counts  mentioned.  The 
plaintiffs,  by  their  replication,  took  issue  on 
the  allegations  of  fact,  and  also  averred  that 
the  tides  of  the  sea  had  never  fiowed  in 
Lough  Neagh,  and  that  the  flahpry  in  the 
first  count  mentioned,  and  that  the  place  in 
the  second  count  mentioned,  had  been  put  in 
defense,  and  was  an  ancient  possession  of  the 
Crown,  and  had  been  granted  by  the  Crown 
to  the  Earl  of  Don^l,  through  whom  the 
plaintiffs  claimed.  The  defendants  de- 
murred to  this  replication,  and  joined  Issue 
on  the  other  pleadings.  The  demurrer  was 
overruled."  We  have  quoted  thus  fully 
from  the  statement  of  the  ease  by  the  report- 
er to  show  that  no  question  as  to  the  rights 
of  riparian  proprietors  in  the  bed^f  the  laka 
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vas  madei  The  question  whether  the  Crown 
hw  a  de  jure  right  to  the  boH  or  fisheries  of 
an  inland,  nontidal  iake,  was  squarely  made, 
and  was  decided  in  the  negative.  This  was 
the  main  and  controUliiff  question  in  the 
eaae,  as  the  plaintiffs  reTied  upon  a  grant 
from  the  Crown,  without  showing  prior  pos- 
Bflssion  in  the  Crown.  The  defendants,  as 
will  be  seen,  did  not  set  up  any  riparian 
rights  in  themselves,  nor  claim  under  the  ri- 
parian rights  of  anyhody  else.  They 
claimed  that  "every  subject  of  the  realm 
had,  and  of  right  ought  to  have,  the  ri^t 
and  privilege  of  fishing  in  Lough  Keagh," 
"Id  the  put  th«-eof  mentioned."  Such  a 
daim  wa«  necessarily  antagonistic  to  the 
idea  that  any  riparian  rights  in  relerenoe  to 
the  matters  in  controversy  existed.  Wliile 
tiie  court  did  not  pass  upon  this  claim  of  the 
defendants,  as  it  did  not  become  necessary  to 
do  so,  neiUier  did  it  decide  any  question  aris- 
ing out  of  riparian  ownership  on  Lough 
Neagh.  Certainly,  Lord  Blackburn,  who  de- 
livered an  able  opinion  in  the  ease,  coidd  not 
have  thought  tliat  audi  a  question  waa  in- 
volved In  the  ease^  or  he  would  not  have 
used  the  language  in  that  opinion  which  we 
shall  prcBently  quote.  In  discussing  some 
remarks  of  Kfr.  Justice  Wightman,  in  ifar- 
shall  V.  Vllemeater  Steam  Nov.  Co.  3  Best  ft 
S.  742,  be  says:  "This  is  the  only  case  cit- 
ed, and,  as  far  as  I  can  find,  the  only  case 
which  exists,  where  there  is  even  a  sugges- 
tion that  the  Crown,  of  oommon  right,  is 
entitled  to  the  soil  of  lalces.  Neither  the 
passage  in  Oomyns,  nor  that  in  Hale,  de 
Jure  Marls,  dted  1^  Mr.  Justice  Wightman, 
(fives  any  countenance  to  such  a  doctrine. 
But  it  does  appear  that  that  learned  judge 
did  not  think  that  the  law  as  to  land  covered 
by  still  water  was  so  clearly  settled  to  be  the 
same  as  the  law  as  to  land  covered  by  run- 
ning water  as  to  justify  him  in  unnecessarily 
deciding  it  was  the  same.  More  than  this, 
I  think,  does  not  appear  from  that  case.  I 
own  myself  to  be  unaUe  to  see  any  reason 
why  ttie  law  should  not  be  the  same,  at  least 
where  fhe  take  ia  so  amall,  or  the  adjoining 
manor  to  large,  that  the  whole  lake  is  in- 
cluded in  one  property.  Whether  the  rule 
that  each  adjoining  proprietor,  tchere  there 
are  several,  it  entitled  ueque  ad  filum  aquat, 
should  apply  to  a  lake,  is  a  different  ques- 
tion. It  does  Dot  seem  very  convenient  that 
eech  proprietor  of  a  few  acres  fronting  on 
Lough  Neagb  should  have  a  piece  of  the  soiT 
of  the  lough  many  miles  in  length  tacked  on 
to  hit  ftwitage.  But  no  qu^tion  arieee  in 
iM»  oa$e  aa  to  the  rightt  of  the  riparian  pro- 
prietors amongst  themselves,  for  no  title  is 
made  hy  either  party  through  anyone  as  ri- 
parian owner."  (The  italira  in  this  quota- 
lion  are  ours.) 

A  case  much  more  in  point  is  that  of  John- 
ston v.  Bloomfield,  Ir.  Rep.  8  C.  L.  68,  which 
the  supreme  court  of  Ohio,  in  Lemb&ik  v. 
Vye,  47  Ohio  St.  336,  8  L.  B.  A.  678,  24  N. 
X.  686,  in  discussing  the  rule  with  reference 
to  land  bounded  by  noa-navigab)e  lakes,  cites 
as  authority  for  the  statement  that  "in  Eng- 
land the  rule  ie  to  limit  the  operation  of  the 
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conveyance  to  the  water  edge."  And  it  is  tO' 
be  obaer\'ed  that  this  statement  as  to  the  law 
in  England  is  made  by  a  court  which  itself 
took  the  opposite  view.  In  the  case  of  Johi^ 
eton  V.  Bloomfield,  Ir.  R^.  8  0.  L.  68,  the- 
first  headnote  is;  'HSAng  James  I. — being' 
seised  of  the  lands  of  RossnMHre  and  other 
lands  adjacent  to  Lough  Erne,  (2)  (  whiehi» 
a  large,  navigable,  incloaed  water,  in  which 
the  tide  does  not  flow  or  reSow),  and  of  the- 
whole  soil  and  bed  of  the  Iake,---did,  by  let- 
ters patent,  grant  the  said  lands,  and  also 
certain  islands,  named,  in  Lough  Erne.  anA 
also  all  other  islands  in  Lough  Erne,  beinf 
parcel  of  the  said  lands  or  any  of  them,  ana 
also  4  free  flshei?  in  the  lake  or  watera  of 
Lough  Erne,  and  all  waters,  watereouraes, 
fisheries,  fishings,  etc.,  lying  and  being  in  or 
within  the  same: — Held,  that  the  soil  of 
Lough  Erne  covered  with  water  adjacent  to- 
the  lands  did  not  pass  to  the  grantee  to  the 
middle  thread  of  the  lake."  Whiteeides,  Cb. 
J.,  said ;  "In  the  decision  of  the  case  before- 
us,  the  determination  of  three  very  impor- 
tant questions  is  involved:  First,  whether 
the  soil  passes  1^  a  deed  granting  a  several 
fishery;  secondly,  as  to  the  distinction  (if 
any),  between  Itberia  piscaria  and  »eparaii9 
pisoaria;  and,  thirdly,  whether  the  law  as  to- 
riparian  ownership  in  streams  applies  to  the- 
case  of  great  inland  lakes,  such  as  Lough 
Erne."  In  reference  to  the  third  aucstion,. 
he  said:  "We  are  required  by  the  pleading* 
of  the  plaintilf  to  give  him  8  miles  of  land 
covered  with  water.  Where  Is  the  grant  of 
these  lands?  Lord  Coke  says  such  should  b» 
conveyed  by  the  words  terra  aqua  coSper- 
ata.  Where  are  such  words  to  be  found  oa 
this  grantT  Nowhere.  Certain  lands  de- 
scribe are  given  to  the  grantee. — certain 
islands  by  name,  and  others  parcels  of  the- 
premises;  but  the  lands  covered  with  water 
are  not  granted,  nor  intended  to  be  granted. 
Is  the  Crown,  the  grantor,  excluded  by  thi» 
grant  from  the  fishery,  or  from  the  bed  anA 
sml  of  the  lake,  and,  if  so,  by  what  meanat 
The  case  of  Allen  v.  Donnelly,  6  Ir.  Ch.  Rep. 
229,  shows  that  the  Grown  knew  when  and 
how  to  grant  the  ground  and  soil  of  a  lough 
or  lake,  becnuse  it  has  in  the  grant  to  the 
Society  of  the  Plantation  of  Ulster  granted 
'the  whole  water,  bay,  river,  stream,  or  rivu- 
let of  Lough  Poyle,  within  the  limits  afore- 
said, and  the  whole  ground,  and  soil  there- 
of, and  alio  the  whole  piscary,'  etc."  Fur- 
ther on,  he  said;  *'Ilie  bold  doctrine  that^ 
witliout  any  words  to  pass  this  property,  it 
has  passed  fr<»n  the  Crown,  cannot  be  main- 
tained. The  law  as  to  riparian  ownenihij^ 
of  the  banks  of  a  river  or  stream  flowing  be- 
tween the  estates  of  adjoining  proprieto.-a 
cannot  here  dispense  with  a  grant  of  the 
land  covered  with  water.  On  the  whole  case, 
therefore,  I  am  of  opinion  that  the  words  of 
the  patent  are  perfectly  clear,  and  there  is 
nothing  in  it  to  give  the  patentee  the  bed  end 
soil;  and  I  am  not  prepared  to  extend  *h» 
presumption  that  the  bed  and  soil  of  a 
stream  bel<mgs  to  the  riparian  proprietor* 
ad  mtdium  filum  aqua,  to  a  large  inland 
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curred  in  the  opinion  of  the  chief  justice. 
O'Brien,  J.,  c^Dncurred  in  the  judgment,  and, 
with  reference  to  an  illustrattDn  naed  by 
Lord  Coleridge,  in  Lord  j,  Sydney  Comrs.  12 
Moore,  P.  C.  C.  473,  that,*  "if  land  granted 
were  described  as  bounded  by  a  highway,  it 
would  be  absurd  to  suppose  that  the  grantor 
had  reserved  to  himself  the  right  of  the  soil 
ad  jncdium  filum,  in  the  far  greater  major!* 
ty  of  cases  wholly  unprofitable,"  he  said: 
"This  does  not  apply  to  the  case  before  us, 
as,  from  the  size  of  Lough  Erne,  so  well 
sdiapted  for  genera)  navigation,  and  used  by 
the  public  for  that  purpose,  there  is  no  ab- 
surdity in  supposing  that  the  Crown,  in 
grauting  all  the  lands  lying  along  the  lake, 
should  have  reserved  the  a^l  of  the  lake, 
but,  on  the  contrary,  various  reasons  may  be 
suggested  why  it  would  be  advisable  to  re- 
serve it."  Fitzgerald,  B.,  did  not  decide  this 
point,  thinking  that  the  case  oould  be  ruled 
without  doing  ao;  and  Fitzgerald,  J.,  and 
Deasy,  B.,  concurred  in  his  opinion.  Iliis  is 
the  only  ease,  so  far  as  we  have  been  able  to 
find,  where  the  question  whether  the  ooni< 
mon-Iaw  rule  with  reference  to  streams 
should  be  applied  to  lakes  has  been  before  a 
eoart  in  Great  Britain ;  and,  as  we  have  seen, 
the  judges  who  considered  and  decided  it 
were  of  opinion  that  it  should  not. 

The  rulings  of  those  of  our  American  state 
eourts  wbich  have  held  that  the  grantee  of 
land  desisibed  as  being  hounded  by  a  lake  or 
pond  takes  title  to  the  center  of  the  water 
uTe  not  been  reached  by  following  any  like 
mlin^  made  by  the  English  courts,  hut  by 
applying  to  sudi  a  case  the  well-established 
law  principle  in  reference  to  land 
described  as  being  bounded  by  a  stream,  up- 
on the  idea  that  the  analogy  between  the  two 
eases  is  such  as  to  make  the  same  rule  ap- 
plicable to  both.  The  fact  tiiat  there  is, 
when  the  water  is  low,  a  perceptible  current 
in  the  pond,  leads  us  to  remark  that  we  think 
that  there  has  been,  in  some  cases,  too  much 
stress  laid  upon  the  mere  presence  of  some 
eurrent,  however  slight,  or  upon  the  fact 
that  there  is  absolutely  no  eurrent  whatever. 
It  was  well  said  by  Shope,  J.,  in  Trustees  of 
Schools  V.  SchroU,  120  111.  609,  GO  Am.  Rep. 
S75,  12  E.  243,  tiiat  "the  riparian  propri- 
etor claiming  to  the  thread  or  middle  of  the 
stream  must  show  the  bordering  water  to  be 
a  stream,  and  that  his  grant,  in  terms  or  le- 
gal effect,  is  bounded  upon  or  along  such 
stream, — that  the  stream  is  made  the  boun- 
dary. And.  while  it  is  obvious  that  a  cur- 
rentless  body  of  water  cannot  be  a  stream, 
the  fact  of  sonie  current  in  a  body  of  water 
Is  not  of  itself,  in  every  instance,  sufficient 
to  determine  its  character  as  a  stream,  as 
distinguished  from  a  pond  or  lake.  The 
presence  of  some  current  is  not  enough, 
alone,  to  work  an  essmtial  change  in  so  es- 
sentially different  things  as  a  stream  and  a 
lake;  for  a  current  from  a  higher  to  a  lower 
level  does  not  necessarily  make  that  a  stream 
or  river  which  would  otherwise  be  a  lake; 
nor  the  ewelling  out  of  a  stream  into  broad 
water  sheets  does  not  necessarily  make  that 
a  lake  which  would  otherwise  be  a  river." 

We  believe  that  the  question  should  be 
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viewed  rather  from  a  practical,  common- 
sense  standpoint  than  from  a  purely  techni- 
cal one,  ana  that  if  the  prominent,  tangible- 
characteristics  of  the  thing  named  as  a  boun- 
dary, taken  as  a  whole,  are  those  of  a  laka- 
or  pond,  and  not  those  of  a  stream,  and  it  ia 
commonly  known  and  designated  as  a  certain- 
lake  or  pond,  and  it  has  been  in  existence  in- 
this  condition  long  enough  to  have  become- 
what  may  be  tenned  a  permanent  body  of 
water,  with  well-defined  boundaries,  the  lavr 
applicable  to  lakes  and  ponds  should  be  ap- 
plied to  it^  even  though  there  may  be  some 
evidence  of  a  current  in  it.  We  can  readily 
see  how  a  little  stream,  by  means  of  a  dank 
placed  across  its  current,  ehedcing  its  on~ 
ward  flow,  and  causing  its  accumulated  wa- 
ters to  spread  out  above  the  dam  into  a. 
large,  still  pond,  covering  a  vastly  greater 
space  than  that  previously  occupied  by  the- 
stream  at  that  point,  may,  during  a  sufii- 
ciently  long  period  of  time,  during  which  the 
p<md  is  maintained,  with  well-defined  boun- 
daries, completely  lose  its  separate  identity 
as  a  stream  at  that  particular  place,  its  iden~ 
tity  as  such  having  become  swallowed  up 
and  obliterated  by  tiie  large  expanse  of  dead 
water,  whieh  is  known  and  designated,  by  a 
definite  name,  as  a  particular  pond.  In  such 
a  case,  when  one  owning  the  pond  and  the- 
landB  surrounding  it  grants  to  another  a  troct 
of  land,  and  makes  the  pond  one  of  its  boun- 
daries, the  most  natural  presumption  is  that 
he  means  what  he  >ays, — that  the  pond,  and 
not  the  little  stream  flowing  into  it,  shall  ba- 
the boundary.  If  he  intends  the  stream  to- 
be  the  boundary,  it  would  seem  natural  for* 
him  to  name  the  etream  as  such.  It  is  true 
that  courts  which  have  refused  to  apply  the- 
principle  usque  ad  filum  aqua  to  natural 
lakes  and  ponds  have  held  that  it  is  applica- 
ble to  those  that  are  artificial.  We  appre- 
hend that  this  distinction  Is  based  upon  the 
presumption  that  the  natural  ones  are  per- 
manent, white  the  artificial  ones  are  but  of 
a  temporary  character.  This  is  correct  as  a 
general  rule,  and  the  presumption  upon- 
which  it  is  based  is  good  as  a  prima  facie 
one ;  but  every  natural  lake  or  pond  is  not 
permanent,  nor  is  every  artificial  one  neces- 
sarily at  a  purely  tranporary  character.  It 
was  said  in  a  leading  case  that,  "where  an  ar- 
tiii<nal  pond  is  raised  by  a  dam  swelling  a 
stream  over  its  banks,  it  would  be  natural  to- 
presume  that  a  grant  of  land  bounding  upon 
such  a  pond  would  extend  to  the  thread  of 
the  stream  upon  which  it  is  raised,  unless  the 
pond  had  been  so  long  kept  up  as  to  become 
permanent,  and  to  have  acquired  another 
well-defined  boundary."  Watermarn  v.  John- 
son, 13  Pick.  206.  In  Wood  v.  KeUey,  30- 
Me.  47,  it  was  held  that  where  a  conveyance 
bounded  land  upon  a  fresh-water  pond,, 
which  had  been  permanently  enlarged  by 
means  of  a  dam  at  its  mouth,  the  Utle  ex- 
tended to  the  low-water  mark  of  the  pond  in 
its  enlarged  state. 

In  the  case  at  bar  It  Is  not  clear  from  the 
evidence  in  the  record  whether  there  is  a 
stream  flowing  from  a  higher  level  into  the 
pond,  or  whether  it  is  simply  fed  by  springs 
arising  in  its  bed,  or  Jwftt^^byHjte^e 
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But,  however  this  mvr  be,  the  erldenea  ihows 
«bat  "McCall'B  Mill  l>oiid''  had  been  in  ex- 
istence, and  kept  up  aa  luch,  for  more  than 
forty  years  prior  to  the  execution  of  the  first 
-deed  to  the  Boardman  tract,  which  describes 
its  southern  boundary  as  being  this  pond. 
During  all  of  this  time,  with  but  temporary 
interruptions  on  two  occasions,  the  dam  at 
its  mouth  had  been  a  part  of  the  roadbed  of 
one  of  tlie  oldest  and  most  important  rail- 
way lines  in  the  Ktat^  which  was,  and  is, 
under  a  perpetual  contract  to  keep  it  in  good 
repair,  thus  inauring  its  stability  and  per- 
mauency.  It  had  existed  for  more  than 
twice  the  length  of  time  required  to  acquire 
title  to  real  estate  by  bare  poesession  alone. 
It  had  boen  there  long  enough  for  a  genera- 
tion to  oome  upon  the  scene  of  human  action, 
pUy  its  part,  and  be  succeeded  1^  another, 
which  was  well  advanced  in  its  own  career. 
Surely,  this  pond  had  «[isted  long  enough 
to  have  become  a  well-known  landmark  in 
the  neighborhood, — Iqng  enough  to  be  con- 
sidered a  permanent  b^y  of  water,  and  to 
have  acquired  as  well-defined  and  well-known 
boundaries  as  most  natural  lakes  or  ponds. 
Under  these  circumstances,  we  think  the  rule 
is  the  same  aa  that  applied  to  natural  lakes 
-and  ponds.  Bee  4  Am.  ft  Eng.  Enc.  Law.  2d 
•ed.  p.  837 ;  Gould,  Waters,  S  203,  where  the 
principle  above  quoted  from  Wt^mnnan  t. 
•Johnson  is  recognized. 

2.  One  of  the  assignments  of  error  is  that 
^'the  court  erred  in  holding  and  deciding,  as 
matter  of  law,  upon  the  deeds  admitted  and 
the  facts  agreed  on,  that  the  defendant,  John 
It.  Boardman,  had  no  right  or  title  in  and  to 
■said  pond  or  the  land  thereunder,  nor  any 
right  of  easement  or  flriiery,  boating,  or  user 
therein  when  raised  to  the  full  capacity  al- 
lowed by  the  height  of  dam  as  said  dam  ex- 
isted at  the  time  of  the  conveyance  to  H.  B. 
Davis."  This  assignment  of  error  is  good, 
because,  when  the  pond  was  "raised  to  the 
full  capacity  allowed  by  the  height  of  the 
4am,"  it  was  necessarily  at  its  high-water 
mark,  while  the  true  boundary  line,  under 
the  description  in  the  deed  to  H.  B.  Davis, 
according  to  the  weight  of  authority,  ia  the 
low-water  mark  of  the  pond.  See  authori- 
ties upon  this  subject  cited  supra,  and  Aiu- 
tin  V.  ItutUind  R.  Co.  4S  Vt.  216;  Wheeler  v. 
Bpinola,  64  N.  Y.  377;  Chanplain  A  St,  L. 
R.  Co.  V.  Valentine,  19  Barb.  484.  The  rea- 
sons for  holding  the  low-water  mark,  in- 
fctead  of  the  high-^vater  mark,  or  the  margin 
of  the  pond  at  the  precise  time  of  the  convey- 
ance, to  be  the  boundary,  when  a  fresh-water 
pond  ia  named  as  the  boundary,  are  thus 
stated  by  Sfaepley,  Ch.  J.,  in  Wood  v.  Kelley, 
30  Bde.  47 :  "The  use  of  the  waters  of  such 
ponds  at  all  seasons  [of  the  year]  is  of  great 
importance  to  the  owners  of  the  adjoining 
lands.  When  the  water  is  low,  its  use  be- 
comes more  desirable  and  valuable.  .  .  . 
Unless  rebutted  by  some  proof,  the  presump- 
tion is  that  it  was  the  intention  of  the  par- 
ties to  a  conveyance  of  land  bounded  by  a 
pond  that  the  land  should  be  bounded  upon 
it  at  all  seasons  of  the  year,  and  not  while 
the  pond  remained  only  at  the  level  existing 
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at  the  time  <tf  the  oonr^aaee;''  And  Shaw, 

Ch.  J.,  in  Waterman  y.  Johnatm,  13  Pick. 
206,  says:  "A  large  naturaJ  pond  may  have 
a  definite  low- water  line,  and  then  it  would 
seem  to  be  the  most  natural  construction, 
and  one  which  would  be  most  likely  to  carry 
into  effect  the  intent  of  the  parties,  to  hold 
that  land  bounded  upon  such  a  pond  would 
extend  to  low-water  line,  it  being  presumed 
that  it  is  intended  to  give  to  the  grantee  the 
benefit  Of  the  water,  whatever  ft  may  be, 
which  he  could  not  have  upon  any  other  con- 
struction." In  the  case  of  Handly  v.  An- 
thony, 5  VTheat.  374,  S  L.  ed.  113,  it  was  de- 
cided that  the  state  of  Virginia,  when  she 
coded  to  the  United  States  the  territory 
northwest  of  the  Ohio  river,  retained  the  en- 
tire bed  of  the  river,  and  yet  that  land  on  the 
northwest  side  of  the  river  was  bounded  by 
the  low-water  mark.  And  Marshall,  Ch.  J., 
said:  "Wherever  the  rivor  is  a  boundary 
between  stateSf  it  is  the  main,  the  per- 
manent river  which  constitutes  that  boun- 
dary; and  the  mind  will  find  itself  embar- 
rassed with  insurmountable  difiioulty  in  at- 
tempting to  draw  any  other  line  than  the 
low-water  mark."  As  the  defendant  in  er- 
ror has  raised  the  dam  somewhat  since  this 
litigation  began,  we  will  say  that,  under  the 
description  in  the  deeds,  Boardman's  land 
extends  to  the  low-water  mark  of  the  pond 
as  it  existed  before  this  was  donsi 

3.  Counsel  for  defendant  in  error  contends 
that,  irrespective  of  the  proper  legal  oon- 
stmction  to  be  given  to  the  deeeription  of  the 
boundary  in  the  deeds,  "the  edge  of  the 
pond"  has  been  "recognized,  admitted,  and 
acquiesced  in"  by  each  of  the  several  owners 
of  the  Boardman  lot  as  the  true  boundary. 
The  expression  "edge  of  the  pond"  is  indefi- 
nite. It  may  mean  the  margin  of  the  pond 
at  high  water,  at  low  water,  or  at  an  inter- 
mediate stage  of  the  water.  If  the  intention 
be  to  claim  that  the  high-water  mark  has 
been  fixed  by  acquiescence  as  the  true  divid- 
ing line  between  the  lands  of  the  contending 
partiee  in  this  case  we  do  not  think  it  is  sus- 
tained by  the  evidenceu  As  we  have  seen, 
under  the  description  in  Boardman's  deeds, 
the  boundary  of  bis  land  on  the  south  Is  the 
low-water  mark  of  the  pond.  The  evidence 
contained  in  the  record  does  not  show  that 
this  boundary  has  been  changed  by  acquies- 
cence. Section  3247  of  the  Civil  Code  pro- 
vides that  "acquiescence  for  seven  years,  by 
acts  or  declarations  of  adjoining  landowners, 
shall  establish  a  dividing  line."  We  could 
easily  demonstrate,  by  analyzing  and  dis- 
cussing the  evidence  bearing  upon  this  point, 
that  no  dividing  line  has  been  established  in 
this  way;  but  aa  the  case  Is  to  be  tried 
again,  when  other  evidence  may  be  intro- 
duced, we  do  not  dean  it  either  necessary  or 
profitable  to  do  so.  He  case  should  be 
tried  again,  in  the  light  of  the  law  as  an- 
nounced in  the  first  headnote;  and  at  the 
next  hearing  it  can  be  investigated  and  de- 
termined whether  or  not,  for  any  reason,  de- 
pending upon  the  particular  facts  as  then 
made  to  appear,  the  high-watan  marl^  rather 
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ih&n  the  low-water  mark,  should  be  treated 
*m  the  true  diriding  line  between  the  posses- 
•ioni  of  the  plaintiff  and  the  defendant. 

4.  The  court  below  rightly  held  that  the 
plaintiff  WM  not  entitled  to  tlie  additional 
iaad  covered  by  water  in  oonseqoenoe  of  the 


raising  of  the  dam  after  the  present  litdga- 
tion  l^gan ;  for  in  no  orent,  under  the  facts 
appearing  in  the  record  now  before  this 
cour^  could  the  plaintiff,  as  acainat  the  de- 
fendant, daim  title  to  this  land. 
Judgment  reversed. 


KENTUCKY   COURT  OF  APPKAI^. 


W.  T.  BONTB,  Appt., 

V. 

Peter  FOSTELL  «t  ol. 


1.  A  f«<iit  llabllltr  InJwies  «o  • 
eanaed  by  water  from  «a 
■adeiv'ovBd  sewer  Ig  not  ImpoBed  upon 
persons  who  have  discharged  surface  water 
ftom  tlielr  respective  premises  Into  sach  sew- 
er, where  eacb  la  so  doing  acted  Independent- 
ly and  without  Intent  to  cause  the  Injury  that 
lesulied,  bat  each  person's  llabHIty  In  "O^h 
case  Is  limited  to  tbat  part  of  tbe  damages 
that  was  eansed  by  bis  own  act. 

&    Fmllwra  t*  iHStraettona,  tfaougb 

correct,  that  would  have  been  mere  sarplus- 
ace  because  already  substantial!/  (iTen,  Is 
not  prejudicial  error. 

(October  8,  1900.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Christian  County 
■in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  Injuries  alle^  to 
lave  been  caused  1^  the  wrongful  casting  of 
surface  water  upon  plaintiff's  premises. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

UeearM.  Joa  MoCarroll  and  A,  P. 
<:roek«ttt  for  appellant: 

An  action  will  lie,  either  jointly  m  sever- 
ally, against  joint  wrongdoers,  and  in  eiUier 
«asa  each  joint  wronxdoer  Is  liable  for  all 
tiie  damages  sustained  by  reason  of  the  joint 
wrong. 

Cooley,  Torts,  pp.  133,  135;  Webb's  Pol- 
lock.  Torts,  p.  230;  3  Lawson,  Rights,  Rem. 
A  Pr.  SS  1041,  1044;  26  Am.  A  Eng.  Enc. 
Law,  p.  U82;  United  Society  of  Shakers  v. 
Underwood,  11  Bush,  263,  21  Am.  Rep.  214; 
Mlliot  V.  Porter,  5  Dana,  209;  Knott  v.  Cun- 
mngham,  2  Sneed,  210;  BeUarda  t.  Zomes, 
«  Bush.  91 ;  Ky.  SUt.  S  12. 

It  was  prejudidal  error  in  the  court  below 
to  receive  evidence  tending  to  prove  that  the 

Elaintiff  might  have  so  constructed  bis  build- 
igs  or  north  wall  as  that  it  would  have  re- 
sisted without  injury  the  unlawful  trespass 
eomplained  of. 

26  Am.  A  Eng.  Ene.  Law,  p.  675,  title 

Urtsra.  Butwr  Wood  *  Som,  John 
ffalamd,  and  Dowmw  *  Bvasall  for  ap- 
pellee*. 


Nora. — As  to  right  to  recover  against  one  of 
several  defendants  In  action  for  tort,  see  Bos- 
un V.  Slniooas  (Uaas.)  e  L.  B.  A.  629,  and  nets,  i^***"! 
<1UB.A. 


J.,  delivared  tho  opinion  of  the 
court: 

Appellant  in  this  suit  charges  that  the 
brick  walla  of  his  warehouse  and  carriage 
factory  have  been  greatly  damaged  by  water 
flowing  from  certain  sewer  and  waste  pipes 
unlawfully  constructed  by  appellees  for  the 
purpose  of  conducting  from  their  premises 
the  surfuse  and  waste  water  aeeumulatlng 
thereon.  Appellees  deny  that  appellant? 
property  has  been  damaged  through  any 
negligent  or  unlawful  act  on  their  part,  and 
allege,  by  way  of  defense,  that  the  house  oc- 
cupied by  appellant  stands  on  lower  ground 
than  theirs,  and  that  the  natural  flow  and 
drainage  from  the  premises  occupied  by  them 
is  in  t£e  direction  of  and  against  plaintiff's 
house.  They  allege  that  ue  building  oo 
cupied  by  appellant  Is  across  the  mouth  of 
an  alley,  in  the  rear  of  their  premises,  and 
that  the  dty  of  Uoi^nsville  many  years 
since  caused  a  brick  sewer  to  be  built  along 
the  side  of  plaintiff's  house,  for  the  purpue 
of  conducting  surface  water  from  the  prem- 
ises occupied  by  appellees  and  others  to  the 
main  sewers  of  the  town,  and  that  the  water 
from  the  waste  pipe  emptied  into  this  sewer; 
that  appellant  nad  made  no  efforts  to  pro- 
tect his  walls,  bub  that,  on  the  contrary,  he 
bad,  by  means  of  a  gutter,  conducted  sJl  of 
the  water  that  fell  on  the  north  side  of  his 
bouse  into  the  same  sewer.  It  is  further 
allied  tbat  the  surface  and  waste  water 
from  all  of  the  lots  fronting  on  Main  and 
Seventh  streets  was  conducted  into  the 
sewer  pipe  which  led  into  the  alley,  and  tbat 
the  water  from  their  premises  constituted 
only  a  small  proportion  of  tbe  total  amount 
which  flowed  through  this  pipe.  Tbe  trial 
resulted  in  a  verdiot  and  judgment  for  de- 
fendants. Appellant  complains  that  both 
were  flagrantly  against  tbe  weight  of  evi- 
dence, and  that  the  trial  court  erred  in  the 
instructions  given  to  the  jury,  and  in  refus- 
ing those  asked  for  by  appellant. 

The  instructions  given  to  the  jury  are  as 
follows: 

"(1)  The  court  says  to  the  jury  that  if 
they  believe  from  the  evidence  that  the  de- 
fendants, or  either  of  them,  collected  tbe 
waste  water  from  their  said  business  house, 
or  the  surface  water  from  their  lot,  into 
pipes  or  ditches,  and  thus  conducted  the 
same  on  or  against  the  bouH  of  appellant, 
and  thereto  the  walls,  floors,  and  joists  of 
Ills  house  were  damaged,  then,  in  that  event, 
the  defendants  would  be  liable  to  the  plain- 
tiff for  any  actual  damage  be  sustaiacd  by 
thereof,  not  exoeeding 
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claimed  ia  the  petititm.  Given.  Thomas  P. 
Cook,  Judge. 

"  (2)  The  court  instructs  the  jury  that,  if 
the  natural  flow  of  water  is  on  or  over  the 
lot  of  i»laintiff,  then  it  would  be  the  duty  of 
the  plaintiff  to  protect  himself  ag^nst  such 
natural  flow  of  surface  water,  and  the  de- 
fendants would  not  be  liable  for  any  damage 
caused  by  such  surface  water,  unless  they  so 
collected  or  changed  its  natural  flow  in  such 
a  way  that  the  same  flawed  against  appel- 
lant's house  in  unusual  quantities,  or  out  of 
the  natural  way,  and  by  reason  of  snoh  col- 
lecting or  change  of  flow  the  same  was  dam- 
aged as  allegM  in  petition.  Given. 
Thos.  P.  Cook,  Judge. 

"(3)  Tlie  court  further  says  to  the  jury 
that,  if  th^  believe  from  Uie  evidence  that 
the  plaintiff  is  entitled  to  recover  in  this  ac- 
tion, then  they  will  find  such  damages  only 
against  the  party  who  caused  the  same,  as 
set  out  in  instruction  No.  1.  Given.  Thos. 
P.  Cook,  Judge. 

"{4)  The  court  further  says  to  the  jury 
that  th^  cannot  in  this  action  find  against 
the  defendants^  or  either  of  them,  for  any 
damages  which  accrued  more  Uian  five  years 
before  the  filing  of  this  action,  nor  for  any 
damages  caused  by  others  than  defendants. 
Nine  of  the  jurors  may  find  a  verdict  in  this 
case;  but,  if  all  do  not  agree  to  such  verdict, 
then  those  so  a^eeiiw  must  ugn  it.  Given. 
Thos.  P.  Cook,  Judge?' 

As  to  otefa  and  every  one  of  said  instrue- 
tions  the  plaintiff  objected,  and,  the  objec- 
tions being  orerruledf  excepted  at  the  time, 
and  stil)  excepts. 

And  thereupon  came  the  plaintiff,  by  at* 
tomey,  and  offered  the  following  written  in- 
structiona,  to  wit: 

"(a)  The  court  instructs  the  jury  that  it 
is  not  necessary  that  the  defendants  should 
have  done  all  the  damaee  sustained  by  the 
plaintiff,  if  any,  before  tney  can  be  held  lia- 
ble, but  if  the  plaintiff  has  sustained  damage 
br  reason  of  toe  negligent  location  of  water 
pipes,  by  and  through  which  quantises  of 
water  were  from  time  to  time  collected  and 
conveyed  to,  against,  or  under  the  plaintiff's 
building,  and  the  walla,  beams,  joists,  or 
floors  of  the  same  were  damaged  and  injured 
thereby,  and  the  defendant,  or  either  of 
them,  contributed  to  the  said  damage  in  any 
d^-ee  by  connecting  water  pipee  therewith 
and  conveying  water  through  the  same,  then 
such  defendant  or  defendants  would  be  lia- 
Ue  for  damage,  although  he  or  they  have  con- 
tributed to  the  same  a  comparatively  small 
extent.  If,  therefore,  they  believe  from  the 
evidence  that  the  defendants,  or  either  of 
them,  within  the  time  and  at  the  place  al- 
leged in  the  petition,  so  carelessly  and  negli- 
gently constructed,  located,  or  used  drain- 
age, waste,  or  water  pipes,  or  permitted  such 
pipes  to  he  so  located,  constructed,  or  used, 
or  connected  any  drunoge,  waste,  or  water 
pipes  with  any  pipes  so  located,  constructed, 
•ad  used,  as  to  collect,  carry,  and  convey 
wutei'  to,  against,  or  under  plaintiff's  car- 
riage buildings,  whereby  his  bride  walls, 
floorst  sills,  or  beams,  or  any  of  them,  have 
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been  injured  or  damaged,  or  rendered  unsafv 
or  unhealthful,  then  such  defendants  or  de- 
fendant are  liable  to  the  plaintiff  for  what- 
ever damage  he  has  sustained  thereby,  if 
any,  without  r^rd  to  the  quantJi^  of  water 
that  may  have  passed  through  defaidants*' 
said  pipes,  if  any,  from  defendants'  premises,. 
provided  Uie  water  passing  through  suctt 
pipe  from  defendants*  premises  contributed 
in  any  degree  to  Uie  damage  complained  of,, 
if  any;  and,  in  that  event,  uie  jury  must  find 
for  the  plaintiff  the  entire  damages  he  hits 
sustained  during  the  period  of  flve  years- 
prior  to  the  bringing  of  this  action,  not  ex- 
ceeding the  amount  claimed  in  the  petitlon- 
Befused.   Thos.  P.  Cook,  Judge. 

"(b)  The  court  instructs  the  jury  tiiat  if 
they  believe  from  the  evidence  that  the  de- 
fendants, or  ^ther  of  them,  exclusive  of  other 
persons,  or  in  connection  with  others,  did^. 
within  flve  years  before  the  commencing  of 
this  suit,  BO  carelessly  construct  or  use  their- 
water  pipes,  either  by  themselves  or  in  con- 
nection with  other  persons,  if  any,  who  hod 
connected  their  water  pipes  therewith,  as  to- 
coUeet  and  to  convey  water  up  to,  against^ 
or  under  plaintiff's  Mid  building  in  sucb 
quantities  as  would  naturally  dampen,  rot^ 
and  damage,  age  or  injure,  plaintiff's  said 
building,  and  the  plaintiff  was  in  fact  dam- 
aged thereby,  then  such  defendant  or  defend- 
ants would  be  liable  in  this  action  for  the- 
full  amount  of  plaintiff's  damage  so  caused^ 
provided  that  he  or  they  in  any  degree  con- 
tributed to  such  damage  or  injury,  if  any^ 
whetiier  intentional  or  not.  Befused.  Thos. 
P.  Cook,  Judge. 

"(c)  The  court  further  instructs  the  jury- 
that  they  are  not  to  consider  any  evidencv- 
showing,  or  tending  to  show,  that  plaintiff'a 
carriage  building  might  have  been  con- 
structed so  OS  to  protect  it  from  the  flow  of 
water  conveyed  against  it  by  means  of  the- 
sewers  or  oUier  artificial  means.  Such  evi- 
denoe  is  not  competent  to  be  heard  in  thi*' 
case  for  any  purpose.  Befused.  Thos.  P. 
Cook,  Judge.*' 

The  building  of  appellant  is  situated  on- 
the  southwest  corner  of  the  square  which  ia 
bounded  on  the  north  by  Seventh  street,  on 
the  east  by  Main,  on  tJie  south  by  Eighth 
street,  and  on  the  west  Water  street. 
That  part  of  the  block  which  fronts  on  Main- 
street  is  covered  by  business  houses,  which 
run  hade  to  a  blind  alley  in  the  center  of  the- 
block,  which  opens  on  Seventh  street,  but  is- 
shut  off  from  Eighth  street  by  the  building 
of  appellant,  which  extends  b^rond  the 
nioutii  of  the  alley  on  that  end.  The  lot  on- 
which  appellant's  building  is  located  is  the- 
lowest  level  in  the  square,  being  about  10- 
feet  below  the  level  of  tiie  lot  occupied  by 
appellees,  and  t^e  surface  water,  when  un- 
obstructed, flows  naturally  thereon.  To  pre- 
vent this,  the  city  of  Hopkinsville  many 
years  since  constructed  an  open  sewer  from 
the  blind  alley  across  a  vacant  lot  to  Water 
street  This  open  sewer  is  upon  the  north 
side  of  appellant's  property,  and  about 
feet  from  it.  Subsequently  an  underground 
pip.  was  laid  «^l^t^S©6ti^fe 
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«pen  sewer  above  referred  to,  wbicb  was 
tapped  by  connecting  pipes  from  the  prem- 
isei  of  appellees  and  other  property  holders. 
The  following  diagram,  taken  from  the  brief 
■of  appellant,  more  clearly  illustrates  the  lo- 
cation of  the  builduigBf  tliejt,  and  Mwert 
xvferred  to:  i 
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It  la  the  eontenUon  of  appellant  that  ap- 
pellees and  the  otlier  property  holders  bind- 
ing upcm  the  alley  have  Averted  the  surface 
water  from  their  premiaes  into  the  under- 
ground  sewer  in  the  alley  which  empties  in- 
to the  open  sewer  north  of  his  premises, 
leading  to  Water  street,  in  such  quantities 
«a  to  lood  his  wall,  or  that  the  water  thus 
«o1Ieetad  seeped  into  his  -building  through 
the  intervening  gronnd ;  that  for  uiis  action 
lie  is  entitled  to  maintain  an  action,  either 
jointly  or  severally,  against  the  allied 
wrongdoers,  and  that  each,  when  sued  sep* 
arately,  is  liable  for  all  the  damages  sub- 
tained  reason  of  the  misconduct  of  all; 
And  that  if  the  defendants,  or  either  of  them, 
eontributed  in  any  d^ree  by  conveying  the 
wmtar  through  the  sewer,  they  are  liable  for 
all  the  damages  sustained,  although  they 
nay  have  contributed  thereto  in  a  veiy  small 
degree.  It  Is  the  contention  of  appellees,  on 
the  other  hand,  that,  to  hold  persons  liable 
as  joint  trespassers  for  the  acts  of  others, 
there  must  be  co-operation  and  concert  of  ac- 
tion which  produces  the  injury  complained 
of;  that  in  cases  where  two  or  more  persons 
■act  independently,  and  without  co-operation, 
in  such  tfespass,  one  cannot  be  charged  with 
nsjMHuibilibr  tor  the  aeto  of  the  ^er. 

The  prinaple  of  lav  ia  wdl  established 
that  where  two  or  more  persons  unite  in  an 
met  which  oonstitntea  a  wrong  to  another,  in- 
tending at  the  time  to  commit  it,  or  doing  it 
Mt  a  time  and  under  circumstanoes  that  fair- 
ly charge  them  with  intending  the  oonse- 
■qoences  thereof,  the  law  como^s  each  to  as- 
Mime  and  bear  the  responsibility  of  the  mis- 
eonduct  of  alL  See  Cooley,  Twta,  p.  133. 
Bnt  where  two  or  mtne  peraona  acting  inde- 
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pendently,  without  concert^  plans,  or  other 
agreement,  inflict  a  damage  or  cause  an  in- 
jury to  another  person,  one  of  such  persons 
cannot  be  held  liable  for  the  acts  of  the  oth- 
ers. Authorities  to  support  both  propo- 
sitions are  abundant,  and  we  are  of  opinicHi 
that  this  ease  belongs  to  the  latter  class,  as 
tiiere  is  no  evidence  conducing  to  show  that 
the  various  property  holders  who  ran  water 
from  their  premises  into  the  underground 
pipe  in  the  alley  which  emptied  into  the  open 
sewer  which  ran  along  appellant's  wall 
either  acted  in  concert  in  so  doing,  or  believed 
that  any  injury  would  result  therefrom  to 
appellant's  property.  Each  acted  entirely 
independent  of  the  others.  The  cases  relied 
on  by  appellant  to  support  his  contention  be- 
long to  the  first  dass,  and  there  are  numer- 
ous and  very  respectable  authorities  which 
support  the  laXtae  proposition.  Black's  Law 
Dictionary  defines  "joint  trespassers"  as 
"two  or  more  persons  who  unite  in  commit- 
ting a  trespass."  And  in  the  case  of  Fergu- 
son V.  Terry,  1  B.  Mon.  96,  it  was  held  that 
"none  were  liable  for  trespasses  committed 
by  others  unless  they  give  authority,  com- 
mand, or  assent  to  it"  The  procrf  showed  in 
this  case  that  the  trespassers  were  separate 
and  distinct.  In  Bard  v.  Yohn,  26  Pa.  48S, 
it  was  held  that  where  two  persons  acted 
each  for  himself,  so  as  to  produce  an  injury 
to  the  plaintiff,  they  could  not  be  sued  as 
joint  trespassers,  unless  it  appeared  that 
they  acted  in  concert.  In  Ellis  v.  Botoard, 
17  Vt.  330,  the  court  said:  There  must  be 
a  privity  between  the  wrongdoers  in  order 
tiiat  eadi  may  be  held  responsible  for  tiie 
whole  of  the  damages.  In  QaltagKer  v. 
Eemmero',  144  Pa.  609,  22  AtL  970,  which 
was  an  action  to  recover  damages  for  in- 
juries to  plaintiff's  land  for  deposits  of  mine 
water  and  dirt  accumulating  thereon  from 
tiie  defendant's  mining  operation  on  a  creek 
having  ite  source  some  4  or  5  miles  off  in 
the  mountains  above  plaintiff's  land,  it  ap- 
peared in  the  proof  that  the  Highland  Coal 
Company  had  been  mining  coal  several  miles 
above  on  the  same  stream,  and  that  this 
company,  as  well  as  defendant}  dumped  the 
refuse  of  its  mines  directly  Into  the  creek. 
The  court  said:  "It  is  true  that  the  injury 
complained  of  may  have  been  caused  in  part 
by  the  operations  of  the  Highland  Coal 
Company,  conducted  contemporaneously  with 
the  operations  of  the  defendants'  mines,  and 
that  It  would  be  difficult,  if  not  quite  impos- 
sible, to  separate  and  ascertain,  definitely  or 
certainly,  the  proportion  of  the  whole  dam- 
age done  by  each  of  these  operations  respect- 
tively.  But  these  several  operations  were 
entirely  independent  of  each  other.  They 
were  several  miles  apart,  and  the  ownership, 
management,  and  control  were  wholly  dis- 
tinct and  separate.  There  was  no  concert 
of  action  or  ctKnmon  purpose  or  design  which 
would  support  the  theory  of  joint  injury." 
In  the  case  of  Little  Schuylkill  Jfao.  R.  d 
Ooal  Co.  V.  Richards,  87  Pa.  142,  S8  Am.  Dec. 
201),  which  was  a  case  in  which  the  milldam 
of  t^e  plaintiff  had  been  filled  by  th^  d«po«it 
of  ooal  dirt  from  diffei^,^^X^^<$»€^e 
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been  wuhed  down  1^  the  stream  from  the 
mines  alrave  of  several  ownere,  the  plaintiff 
Bought  to  charge  the  defendants  below  with 
the  whole  injury  caused  by  filling  up  his 
basin ;  the  substaaee  of  the  complaint  being 
that  if  at  the  time  the  defendants  were 
throwing  coal  dirt  into  the  river  the  same 
was  being  done  at  the  other  collieries,  and 
the  defendants  knew  of  this,  they  were  liable 
for  the  combined  result  of  the  series  of  de- 
posits of  dirt  from  the  mines  abova.  In  this 
case  the  court  held  that^  where  a  tort  was 
severally  committed  without  concert  with 
others  at  the  time  of  commission,  it  did  not 
afterwards  become  joint  because  its  conse- 
quence united  with  other  consequences;  that 
without  concert  of  action  no  one  suit  coiild 
be  maintained  against  the  owners  of  the  col- 
lieries. They  support  the  conclusions  reached 
in  that  case  with  numerous  authorities.  In 
the  case  of  MiUer  v.  Highland  Ditch  Co.  87 
Cal.  430,  25  Pac  650,  the  plaintiff  was  the 
owner  of  a  tract  of  land  near  where  a  canyon 
came  out  of  the  mountains,  bat  did  not  leaeh 
his  land,  and  naturally  the  waters  of  the 
canyon  would  not  flow  upon  his  land;  but 
defendants,  by  means  of  different  ditches, 
turned  foreign  water  into  the  canyon,  and 
the  commingling  water  from  said  ditcheis 
passed  through  said  canyon,  and  by  cutting 
new  channels,  etc,  flowed  out  on  plaintiff's 
land,  oovering  part  of  it  with  sand  and 
dibria.  The  ditches  were  not  owned  jointly 
by  all  of  the  defendants.  Each  ditch  was 
operated  by  part  only  of  the  defendants,  who 
had  no  interest  in  the  other  ditches,  in  that 
ease  the  court  said:  "It  is  clear  that  the 
rule,  as  established  by  the  general  author- 
ities, is  that  an  action  at  law  for  damages 
cannot  be  maintained  against  several  defend- 
ants jointly  when  each  acted  independently 
of  tlie  others,  and  there  was  no  concert  or 
unity  of  design  between  them.  .  .  .  The 
tort  of  each  defendant  was  several  when  com- 
mitted, and  that  it  does  not  become  joint  be- 
cause afterwards  its  consequences  united 
with  the  consequences  of  several  other  torts 
•enunitted  by  other  persons.   ...  If  it 


were  otherwise^  .  .  .  one  defendantp 
however  little  he  might  have  contributed  to 
the  injury,  would  be  liable  for  all  the  damage 
caused  by  the  wrongful  acts  of  all  the  other 
defendants,  and  would  have  no  remedy 
against  the  latter  because  no  contribution 
can  be  enforced  between  lloint  feasors."* 
These  authorities,  we  think,  vKry  conclusive- 
ly establish  the  doctrine  that  without  a  com- 
mon intent  and  co-operation  there  can  be  no 
joint  liability  in  the  commission  of  several 
trespasses,  and  S  12  of  the  Kentucky  Stat- 
utes does  not  change  the  oommon-law  form 
of  proceeding,  or  authorize  a  joint  action  for 
several  trespasses,  but  only  authorizes  sev- 
eral verdicts  and  several  judgments  against 
each  of  the  several  joint  trespassers  in  a 
joint  action.  See  Ferguson  v.  Terry,  1  ii. 
Moh.  96;  Benry  v.  Sennett,  3  B.  Mon.  311. 

Appellant  also  complains  that  the  court 
erred  in  failing  to  specially  call  the  attention 
of  the  jury  to  the  fact  that  it  was  no  part  of 
his  duty  to  have  protected  his  building 
agolnet  water  collected  into  artiflcial  chan- 
nels, and  wrongfuly  cast  upon  it  by  appellee. 
"Of  course,  it  is  an  actionaUe  injury  for  one 
to  collect  surface  water  and  cast  it  in  a  body 
upon  a  neighboring  proprietor,  and  it  is  no 
part  of  the  du^  of  the  person  so  injured  to 
expend  a  dollar  or  do  any  act  to  secure  for 
biuiself  the  exercise  or  enjoyment  of  the  legal 
right  of  which  he  is  deprived  1^  reason  of  the 
wrongful  act  of  anotiier."  See  Wood, 
Nuisances,  2d  ei.  600,  and  cases  cited. 

And  the  instructions  given  to  the  jury  lay 
down  these  propositions,  and  it  would  have 
been  mere  surplusage  to  have  added  instruc- 
tion "c,"  asked  by  appellant. 

It  is  also  contended  that  the  verdict  ie 
flagrantly  against  the  weight  of  evidence, 
and  that  appellant  is  entitled  to  reversal  ou 
this  account.  The  testimony  as  to  the  al- 
leged injury,  and  the  cause  thereof,  is  de- 
cidedly conflicting,  and  it  appears  to  us  that 
there  is  ample  proof  to  sustain  the  verdict 
of  the  jury. 

For  reas<NU  indicated,  (Ae  judgmmt  is  af- 
firmed* 
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Robert  0.  ULEADWELL,  Appv^ 

V. 

John  P.  TEtSADWELL. 

(176  Masa.  664.) 

Vhe  use  of  the  proceeds  of  trust  prop- 
erty by  the  trustee  In  hla  own  bnsi- 

ness  with  tbe  knowledge  and  conseot  of  the 
ocBtuta  iiue  trvat,  and  wblcb  are  credited  to 
him  as  a  debt  on  the  trustee's  books,  although 
with  the  understanding  that  It  Is  to  be  paid 
vhen  there  is  a  favorable  opportunity  for 
vestment  and  without  any  technical  revoca- 
tion of  the  indenture  of  trust,  dianges  the 
trust  relation  Into  one  at  debtor  and  cred- 


NotS. — The  effect  of  laches  on  the  right  to 
enforce  a  trust  Is  considered  also  In  Robinson 
T.  Stone  (Ala.)  46  L.  B.  A.  66. 
CI  L.  R.  A. 


itor,  so  that  when  the  debtor  has  become 
financially  ruined  without  repayment  of  the 
monv  an  action  therefor  Is  subject  to  the 
statute  at  Umltatlons  sovenlng  the  aetlona 
for  debt. 

(September  12,  1000.) 

APPEAL  by  complainant  from  a  decree  of 
the  Supreme  Judicial  Court  of  Suffolk 
County  sitting  in  equity  which  dismissed  * 
suit  brought  to  compel  an  accounting  of  trust 
property  alleged  to  have  been  placed  Inr 
plaintiff  in  possession  of  defendant.  Af~ 
firtned. 

The  facts  are  stated  in  the  opinion. 
Mr.  RlohArd  Stone,  for  appellant: 
The  statute  of  limitatiojrr ' 
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CMue  tlie  Hs^t  to  maintain  the  niit  did  not 
accrue  untif  a  demand  was  made,  and  the 
■uit  was  brought  within  lix  jears  after  the 
demand. 

Campbell  t.  Whorigkey,  170  Mass.  63,  48 
N.  £.  1070. 

At  the  ontaet  the  parties  created  an  ex- 
press tmat,  the  terms  of  which  are  set  forth 
in  the  indenture  an&«Ked  to  the  Mil. 

Under  this  express  trust  no  lapse  of  time 
would  bar  the  suit  unless  there  was  a  clear 
repudiation  of  the  trust  brought  home  to 
the  plaintiff,  so  as  to  require  him  to  act  as 
upon  a  clearlj  asserted  adverse  title. 

Merrian  v.  Ilaaaam,  14  Allen,  616,  92  Am. 
Dee.  705;  Davia  t.  Cobum,  128  Mass.  377; 
Jameaon  r.  Jameaon^  72  Mo.  640. 

To  enable  a  trustee,  without  giving  up  the 
possession,  to  turn  it  into  an  adverse  holding 
afiainst  the  cestui  gue  trust,  the  evidence 
must  be  clear  and  unmistakable,  and  such 
adverse  claim  must  be  brought  home  to  the 
ceatut  que  truat  beyond  question  or  doubt. 
The  attitude  of  the  trustee  must  be  hostile, 
and  continuously  so;  and  there  must  be  no 
mistake  or  misapprehension  as  to  Uie  char- 
acter of  his  holding,  hy  either  party. 

2  Perry.  Tr.  5th  ed.  S  864 ;  Ward  v.  Arch, 
12  Sim.  472;  Dickenaon  v.  Holland,  2  Beav. 
310;  Oliver  v.  Piatt,  3  How.  333,  11  L.  ed. 
«22. 

The  case  comes  within  the  rule  thait  the 
doctrine  of  laches  Is  not  to  be  applied  be- 
tween relations  with  the  same  strictness  as 
between  strangers. 

2  Story,  Eq.  Jur.  |  1520;  PaaohaU  Hin- 
derer,  28  Ohio  St.  668;  Lover  t.  Fielder,  9 
Jut.  N.  S.  190. 

The  plaintiff  was  out  of  the  country  from 
1874  until  the  fall  of  1880,  and  on  his  return 
he  sought  an  interview  with  the  defendant, 
and  demanded  a  settlement. 

By  the  statuto  of  limitaUons  in  force  in 
this  state  from  the  earliest  Umes,  absence  of 
a  party  fnnn  the  country  at  the  time  when 
his  cause  of  action  accrued  was  a  disability 
which  excused  him  from  bringing  his  action 
until  bis  return. 

Stat.  178G,  chap.  52;  Rer.  Stat.  chap.  120, 
I  6;  Gen.  Stat.  chap.  156,  8  0;  Ball  v.  Little, 
14  Mass.  203j  Vo»aamw*  v.  Porter,  11  Met. 
210. 

This  was  the  law  In  Musadiusetts  down 
to  February,  1880,  when  the  words,  "or  ab- 
sent from  the  United  Stotes,**  were  strickoi 
out  of  Gen,  Stat  chap.  155,  I  6,  by  Stat. 
1880, chap. 13. 

The  question  whether  the  statute  of  limi- 
tations shall  operate  in  cases  of  trust  in 
diancery  proceedings  is  within  the  disero- 
tjon  of  the  court. 

Feamam  r,  Brooka,  9  Pick.  212. 

if r.  SolonMHs  Uaoolm,  for  appellee : 

It  is  not  important  in  this  case  to  deter- 
mine whether  or  not  a  demand  upon  the  re- 
spondent was  necessary  in  order  that  Uie 
statute  of  limitations  should  begin  to  run. 
It  began  to  run  without  demand,  and  became 
a  bar  in  six  years,  that  is  to  say,  in  1884. 

This  demand,  if  necessary,  should  have 
been  made  within  six  jreara  from  1878,  and 
the  atetute  would  cleu-ly  become  a  bar,  at 
AIIkB.  A. 


the  farthest,  in  1890.  Iliis  proceeding  wa* 
not  commenced  till  1895. 

Campbell  v.  Whoriakey,  170  Mass.  63,  48' 
N.  K.  1070. 

The  case  is  one  for  law,  not  equity.  Then 
the  stetute  of  limitations  would  have  ita 
full  effect.  Then  laches  need  not  be  consid- 
ered. 

Speida  V.  Senrioi,  120  U.  S.  877,  80  L. 
ed.  718, 7  Sup.  Ct.  Rq).  610. 

Iiorins,  J.,  delivered  the  opinion  of  the- 
court: 

This  case  comes  up  on  an  appeal  from  a 
decree  overruling  the  -  plaintiff's  exception* 
to  the  master'a  report  and  dismissing  the 
bill.  The  (mly  questions  argued  in  thia 
court  are  the  two  questione  whether  tiie 
.plaintiff  has  been  guilty  of  such  unrectson- 
able  delay,  either  in  making  a  demand  or  in 
bringing  this  action,  that  he  ought  not  to 
be  allowed  to  recover,  and  whether  tbe  stat^ 
ute  of  limitatiims  is  a  bar  to  this  action. 
From  the  findings  made  by  the  master  it  ap- 
pears that  on  tlie  30th  day  of  September, 
1860,  the  plaintiff  and  the  defendant,  who  are- 
brothers,  executed  an  indenture  of  trust  b^ 
which  the  plaintiff  transferred  to  the  defend- 
ant certain  personal  property  of  the  face 
value  of  $23,500,  in  trust  to  sell,  invest,  and 
bold  the  same  for  the  benefit  of  the  plaintiff 
until  the  indenture  was  revoked  by  a  writing 
to  that  effect  recorded  in  the  Suffolk  registry 
of  deeds.  The  personal  property  so  trans- 
ferred to  tlie  defendant  consisted  of  four 
notes,  five  railroad  bonds,  and  two  bonds  itf 
the  United  States  of  America.  The  invest- 
ments which  by  the  indenture  of  trust  it  was 
contemplated  should  be  made  were  invest- 
ments in  real  estate.  Two  days  after  the  ex- 
ecution of  the  indenture  the  four  notes  wer» 
paid,  and  $17,000,  the  amount  thereof,  to- 
gether with  $300.09  interest,  was  received 
by  the  defendant  On  June  6,  1872, — two 
years  and  ei^t  months  after  the  date  of  the 
indenture  of  trust, — the  United  Stetes  bonda 
wei'e  sold,  and  tiie  prooeeds,  amounting  to 
$1,681.87,  were  received  by  the  defendant; 
and  three  months  later,  or  nearly  three- 
years  after  the  date  of  the  indenture,  the 
railroad  bonds  were  paid  at  maturity  to  the 
defendant,  and  the  proceeds,  $4,985,  were  al- 
so received  by  tbe  defendant  In  1872.  and 
after  this  sale,  the  defendant  invested  $6,- 
011.77  of  the  trust  funds  in  discounting  a^ 
note  of  Richardson,  Pa^e,  &  Co.,  due  in  six 
months.  This  was  repaid  seven  months  aft- 
erwards, with  interest  for  the  time  it  wa* 
overdue.  With  the  exception  of  this  invest- 
ment, all  the  money  received  from  the  collec- 
tion and  sale  of  the  personal  property  trans- 
ferred to  the  defendant  by  the  indenture  of 
trust  was  used  by  him  in  his  own  invest- 
ments. The  defendant  had  on  his  books  a 
ledger  account  with  tiie  plaintiff,  which  had 
been  begun  before  the  indenture  of  Septem- 
ber 30,  and  was  continued  after  that  date 
without  change.  In  this  account  the  plain- 
tiff was  credited  with  the  proceeds  of  the 
four  notes,  five  railroad  bonds,  and  tw» 
United  States  bonds  as  they  were  received, 
and  with  interest  at  7  iter  eent  m  the  dailr 
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balance  of  cash  in  tlie  defendant's  hutds.  Tn 
tliifl  account  was  also  entered  the  interest  on 
the  original  inveatments,  and  on  the  only 
new  inrestuient  in  the  Page-Hichardaon  note, 
while  those  investments  were  held  by  the  de- 
fendant. The  defendant  also  diarged  the 
])IaiQtiff  with  5  per  cent  o(»nmission  on  the 
income  of  the  trust  property  ooUected  by 
him,  including;  in  that  income  the  interest 
on  the  daily  balanoe  due  from  himself.  In 
the  same  account  there  were  entries  credit- 
ing the  plaintiff  with  sums  due  from  other 
«ourcca,  and  charging  him  with  payments 
made  generally  on  his  account.  The  defend- 
ant sent  the  plaintiff  regular  statements  of 
this  account  from  1869  up  to  and  including 
^une,  1877.  These  Btatements  were  usual^ 
«ent  once  in  three  montJia,  and  were  a  com- 
plete transcript  of  the  plaintiff's  account  as 
it  stood  (m  the  defendant's  books.  Except 
in  the  years  1809  and  1870,  the  payments 
snade  by  the  defendant  to  the  plaintiff  "were 
uniformly  less  than  the  total  amounts  car- 
ried to  his  credit,  bo  that  the  amount  stand- 
ing to  the  credit  of  the  plaintiff  steadily  in- 
-creaaed,  and  by  the  end  of  the  year  1877  it 
amounted  to  $20,080.99,  which  was  more 
than  the  proceeds  M  tiie  original  securities 
by  nearly  $5,500."  "By  the  end  of  the  year 
1876,  they  [the  defendant's  inveatm«its] 
were  entirely  gone,  and  the  defendant  was 
financially  ruined."  In  1877  all  remittan- 
■ces  from  the  defendant  to  the  plaintiff 
stopped,  and  the  plaintiff  was  made  aware, 
tne  stopping  of  these  remittances,  "that 
the  defendant  was  unable  to  meet  his  obliga- 
tions, and  the  defendant's  flnandal  failure 
soon  became  well  known  to  tiie  plaintiff 
through  other  members  of  his  family."  The 
plaintiff,  who  was  a  physician,  went  to  Eu- 
rope shortly  after  the  execution  of  the  inden- 
ture of  trust,  and  remained  there  until  the 
«nd  of  the  year  1893,  with  the  exceptions  of 
A  short  time  in  1874  and  of  six  months  in 
1889.  Since  1893  the  plaintiff  has  remained 
in  this  country.  The  defendant  is  a  lawyer, 
And  resided  in  Boston  during  all  the  time  in 
question.  On  April  1,  1895,  the  plaintiff 
nled  in  the  Suffolk  registry  of  deeds  a  revo- 
•cation  of  the  trust,  and  on  the  13th  of  May 
following  brought  this  bill  a^inat  the  de- 
fendant for  an  accounting.  The  master 
made  the  following  flndings :  "On  the  evi- 
-dmce  as  a  whole,  I  find  that  the  defendant 
toc^  and  used  the  plaintiff's  money,  allow- 
ing him  interest  theretm,  and  made  himself 
JL  debtor  for  the  sums  so  used;  that  he  in- 
formed the  plaintiff  of  what  he  was  doing; 
that  the  plaintiff  acquiesced  in  the  arrange- 
ment, and  that  the  terms  of  the  indenture 
were  modified  or  suspended  by  mutual  un- 
•derstanding  so  as  to  permit  it,  at  least  until 
the  money  should  be  invested  in  the  plain- 
tiff's behalf;  and  that  the  plaintiff  waived 
^1  provisions  of  the  indenture  inconsistent 
with  this  method  of  using  the  money."  "The 
iact  that  the  defendant  was  charging  a  ocmi- 
mission  on  income  might  indicate,  if  stand- 
ing alone,  that  he  was  ooUeeting  the  income 
Al  L.  B.  A. 


from  some  person  other  than  himself,  and 
this  charge  is  not  altogether  easy  to  exi^ain 
in  view  of  the  actual  situation  and  posi- 
tion taken  by  the  defendant  in  his  account* 
and  correspondence.  But,  whatever  may 
have  been  the  defendant's  explanation  of  this 
ch^^  on  income  which  he  waa  paying  out 
of  hu  own  pocket)  the  charging  of  the  com- 
mission could  not,  in  my  judgment,  have 
misled  the  plaintiff  into  the  belief  that  this 
interest,  periodically  credited  at  the  invaria- 
ble rate  of  7  per  cent,  was  anything  else  than 
what  it  purported  to  be, — a  credit  allowed 
by  the  defendant  on  the  daily  balance  stand- 
ing to  the  plaintiff's  credit."  The  master 
has  found  that  when  the  defendant  was 
ruined  financially  at  the  end  of  the  year 
1877,  and  all  remittances  from  him  stopped, 
and  the  defendant's  financial  ruin  became 
known  to  the  plaintiff,  as  it  did  shortly  aft- 
er it  took  place,  there  was  no  longer  any 
trust  in  existence  in  fact,  although  the  in- 
denture of  trust  had  not  been  technically  re- 
v<Aed.  When  a  trustee,  with  the  full  knowl- 
edge of  the  cestui  que  trust,  has  taken  all  the 
proceeds  of  the  trust  property,  and  has  be- 
come his  debtor  for  it,  the  whole  transaction 
has  been  reduced  in  fset  to  a  debt  due  from 
the  trustee  to  the  oeatui  que  tntwt.  When 
this  is  followed  by  the  financial  ruin  of  the 
trustee,  there  is  no  room  to  hold  that  the 
trust  relation  also  continues  because  by  the 
understanding  of  the  two  the  debt  was  to  be 
paid  when  a  favorable  investment  should  be 
found.  In  such  a  case  there  is  no  trust  prop- 
erty except  the  debt  due  from  the  trustee, 
which  cannot  be  collected,  and  there  is  no 
occasion  to  end  the  ^st,  fbr  it  has  been  al- 
ready changed  into  a  debt.  There  was  no 
recognition  by  the  defendant  of  any  trust 
after  1877.  The  suit  having  been  brought 
eighteen  years  after  the  transaction  had  been 
r^uced  to  a  mere  chose  in  action,  ia  barred 
by  the  statute  of  limitations.  Campbell  t. 
Whoriakep,  170  Mass.  63,  48  N.  E.  1070,  haJi 
been  much  rdied  on  the  plaintiff ;  but  in 
that  case  the  money  was  not  to  become  Am 
until  demanded  by  the  plaintiff,  and  the 
plaintiff  supposed  that  her  mon'-v  was  safe, 
and  her  right  to  It  was  recognized  by  the  de- 
fendant until  he  refused  to  pay  her  her  mon- 
ey when  she  demanded  it.  'This  cannot  be 
said  in  this  case,  after  the  defendant,  having 
witJi  the  plaintiff's  knowledge  taken  all  the 
proceed);  of  the  trust  fund,  and  become  his 
debtor  therefor,  beoune  financially  ruined. 
The  defendant  argues  that  the  diai^  of  a 
6  per  cent  CMnnussion  oo  income  is  incon- 
sistent with  the  contusion  that  the  plaintiff 
became  a  creditor  of  the  defendant  for  the 
amount  of  the  proceeds  of  the  trust  prop- 
erty.  There  aeems  to  have  been  much  con- 
fusion in  the  minds  of  both  parties  through- 
out these  tranaacUons,  but  we  agree  with  the 
master  that  this  fact  is  not  controlling,  and 
in  spite  of  it  we  affirm  the  finding  made  by 
the  master  on  the  wh<^  eridence: 
Deorct  diamiming  tkt  Mil  affrmei. 
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UiehMl  LEOER  et  al,  Pllfa.  m  Brr^ 

V. 

D»Tid  H.  WARREX. 
(es  Oblo  St.  SOO.) 

>!.  A  penoB  who  haa  b«en  mrrested 
withont  »  vTHrrKnt  cannot  lawfully  be 
held  In  cuatody  for  any  longer  period  than  la 
reaaooably  neceasary  to  obtain  a  legal  war- 
rant tor  bis  detention.  Wbera  be  la  beld  for 
a  longer  period  wltboot  ancb  writ  or  otber 
aQthorlty  from  a  competent  court,  be  baa  a 
tigbt  of  action  for  falee  Imprlaonment  againat 
the  ofDeer  or  person  who  made  tbe  arreat 
and  tbose  by  wbom  be  baa  been  ao  unlawfully 
beld  In  custody. 

L  In  anclt  sd  action  it  la  not  «  detcnae 
for  the  oflieer  who  made  tbe  arreit  tbat  be 
acted  under  order*  from  a  niperlor  offlcer. 

'Hendnotea  by  tbe  Cocbt. 


By  tbe  tallore  to  procure  the  oeceaaary  wtr- 
raot  or  authority  for  tbe  prisoner's  detention, 
the  ImpriaDument  becomes  aDlawfal  from  tbe 
beglnninc  and  all  concerned  In  it  are  equally 
liable. 

(April  24,  1900.) 

ERROR  to  the  Circuit  Court  for  Franklin 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleaa 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  falae  imprisonoient. 
Affirmed. 

Statement  by  Willlmnu,  J. : 

'J^e  defendant  in  error,  David  H.  Warren, 
brought  his  action  in  the  court  of  common 
pleas  of  Franklin  county  on  the  2d  day  of 
F^ru&ry,  1897,  against  ilichael  Leger  and 
three  other  police  olficers  of  the  city  of  Co- 


aforrs 
1. 


. — LiabiUtw  of  an  offleer  for  miMno  cm 
armt. 

Under  a  warrant  or  writ 

a.  Valid  on  iU  face. 

b.  Where  the  warrant  or  writ  It  1rrt0ih 

lor. 

e.  Vftere  the  warraat  U  tnvaUd  or  veld. 

d.  Where  the  conrt  hae  no  JurUdieHon. 

e.  Where  the  defendant  U  eaempt  from 

arreat. 
t,  J£«taiit. 

g.  Where  the  learrant  It  not  tn  poteea- 
f(oM  of  the  arreotUtg  o/fieer. 

Without  Karrant, 

a.  For  a  felony. 

b.  for  a  breach  of  the  peaae  "on  vieie." 

c.  For  a  breach  of  the  peace  not  "on 

view." 

d.  For  breach  of  a  dty  ordinance. 

1.  Whete  a  ttainte  authorim^  or- 

rests  OM  vleiD. 

2.  Where  an  ordinanee  authorlgea 

arre»t»  on  iHevj. 
8.  Other  arrcatB  made  on  vtett. 
4.  Arreeti  not  made  on  view. 
9.  For  other  viiedemeanera. 

1.  Pa»t  offeneee. 

2.  For  oflenee*  "on  vtew^  under 

statu  lory  authority, 
8.  Arregte  in  other  oaeea. 


IT. 


T. 

TI. 
Til. 

'Tin. 

IX. 
«1  L. 


Cireutnttanoeo  attendikHf  atreet, 

a.  rime. 

b.  Plooe  of  arreet. 
e.  Ifanaer  of  making  arreat. 
d.  Diepoaition  of  priaoner. 

1.  I/nrrosonabfe  detention. 

2.  Place  of  detention  or  deHnsry. 

Arreat  of  wrong  party  or  ^  foro*v  naaie, 

a.  Jfame  unfcaotm. 

b.  Arreattns  wrong  man. 
fr  Arreating  HffM  mtam  imdflr  wrong 

name. 

d.  Arreat  after  judgment  tafcsii  tvolnst 
wrong  party. 

Joinder. 

LtaWity  en  offtoial  benO. 
Arreating  for  one  offenae  and  fnatifying 

for  another. 

Queation  of  prebObU  catm 
SMMtnwy. 

R.  A.  la 


I.  Under  a  warrant  or  writ, 
a.  Valiit  on  ita  face. 
An  olHcer  acting  In  good  faith,  and  In  obedi- 
ence to  a  warrant  of  arrest  apparently  regular. 
Issued  from  a  court  having  Jurisdiction  of  tbe 
subject-matter,  Is  not  liable  for  false  Imprls. 
onment.  Pepper  t.  Mayes,  81  Ky.  674 ;  Ilanke 
V.  McCord,  55  Iowa.  378;  Hubbard  t.  Oarfleld, 
102  Mass.  72 ;  Mangold  v.  Thorpe,  33  N.  J.  L. 
138 ;  Kelsey  v.  Klabunde,  54  Neb.  760.  74  N.  W. 
1099  :  Butler  t.  Waahbum,  26  N.  H.  260  ;  Hann 
V.  Lloyd,  50  N.  J.  L.  1,  11  Atl.  348;  Lelb  v. 
Shelby  Iron  Co.  07  Ala.  626,  12  So.  67 ;  Ortman 
T.  Oreenman.  4  HIcb.  291 ;  Atwood  t.  Atwater, 
43  Neb.  147.  61  N.  W.  574 :  McDonald  t.  Wllkle. 
13  III.  22.  54  Am.  Dec.  423 ;  Tefft  v.  Asbbaugh. 
13  III.  602 ;  Hurdett  v.  Abbott,  14  East,  1,  5 
Dow.  P.  C.  165,  4  Taunt.  410;  Jennings  T. 
Thompson.  64  N.  J.  L.  65,  22  Atl.  1008 ;  Brooks 
V.  Mangan,  86  Mkh.  576,  49  N.  W.  633 ;  Marks 
T.  Sullivan,  9  Utah.  12,  20  L.  R.  A.  G90,  33 
Pac.  224;  Hallock  v.  Domlny.  69  N.  Y.  238: 
Cowdery  v.  Jobnaon,  60  Vt.  595,  15  Atl.  188; 
HesBler  v.  Peata.  86  III.  275;  Wbeaton  v.  Wblt- 
temore,  49  Mtch.  348,  13  N.  W.  769;  HUdretb 
v.  Brigham,  12  Allen,  71 ;  Lewln  v.  Dsuber,  65 
Ud.  341,  4  Atl.  285 :  Ortman  v.  Greenman,  4 
Ulcb.  291  ;  Clarke  v.  May,  2  Gray,  413,  61  Am. 
Dec.  470 ;  Slone  v.  Dana.  5  Met.  98  ;  Savacool  T. 
Boughton,  fi  Wend.  170.  21  Am.  Dec.  181; 
Hofschulte  T.  Doe,  78  Fed.  Rep.  436 ;  Wtaltten 
T.  Bennett,  80  C.  C.  A.  140,  57  D.  S.  App.  143. 
86  Fed.  Itep.  405,  Affirming  77  Fed.  Rep.  271 : 
Nowak  T.  Woller,  31  N.  Y.  8.  R.  458.  10  N.  Y. 
Supp.  199  :  Mercbant  v.  Bothwell.  60  Mo.  App. 
341;  Trammell  BnssellTllIe,  84  Ark.  105,  36 
Am.  Rep.  1 :  Cburcblll  T.  Churchill,  12  Vt.  6S1 ; 
Stewart  Hawley,  21  Wend.  552 ;  Munrbe  v. 
Merrill,  6  Gray,  236  ;  Chase  v.  Ingalla.  97  Hawi. 
524  ;  Underwood  v.  Robinson,  106  Mass.  2U6 ; 
Netfa  T.  Crofut,  30  Coon.  680;  Andrews  v.  Har- 
ris, 1  Q.  B.  a. 

And  the  same  was  said  to  be  tbe  role  Id  tbe 
following  cases:  Henry  t.  Lowell,  16  Barb. 
268 :  Scbults  V.  Huebner,  108  Mich.  274.  66  N. 
W.  57 :  Bersog  v.  Graham.  9  Lea.  152 ;  Mc> 
Oolnty  T.  Herrick,  S  Wend.  240. 

So  where  tbe  writ  or  warrant  Is  Talld  on  Its 
face  the  officer  Is  not  liable  for  executing  the 
same,  although  the  ordinance  may  be  Invalid 
or  unconstitutional. 

As  where  the  ordinance  Is  unconstitutional 
on  account  of  unreasonableness  and  dlscrlmi. 
nation  In  favor  of  residents.  BroeKs  v.  Manf 
gan,  86  Mich.  678,  49  N.a^jii8»by  V^OCrylC 


IM 
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lomboa  uid  tb«  snretleB  on  their  offleUl 
braids  to  recover  damages  for  hia  unlawful 
arrest  and  imprisoninent  by  those  officers  in 
January,  1897.  The  petition  allegM:  "lliat 
defendants  Michael  Leger,  Jacob  Miller,  and 
Andrew  Frank  did,  on  or  about  the  19th  day 
of  January,  1897,  near  the  hour  of  midnight 
of  eaid  day,  at  the  home  of  plaintiff,  in  the 
city  of  Columbus,0hio,un1awfully,malicious- 

S;  and  without  any  reasonable  or  proba- 
e  cause,  arrest  plaintiff,  and  with  force 
and  Tiolence,  and  against  the  will  of  plain- 
tiff, unlawfully  place  plaintiff  in  a  patrol 
wagon,  and  carried  him  to  the  city  prison, 
where  plaintiff  was,  by  the  defendant  Pat- 
rick Kelly,  chief  of  police  of  said  city,  for- 
cibly,  unlawfully,  maliciously,  and  a^inst 
the  will  of  plaintiff,  placed  in  a  cell  in  eaid 
prison,  and  confined  therein  from  said  mid- 
night of  said  19th  day  of  January,  1897,  to 


noon  of  the  £Bth  day  of  January,  18VT;  that 
at  the  time  of  his  said  arrest  and  imprison- 
ment, and  many  times  thereafter,  he  de- 
manded of  said  defendants  L^r,  Miller^ 
Frank,  and  Kelly  that  they  inform  him  what 
crime  he  was  charged  with  having  committed 
for  which  he  waa  so  arrested  and  imprisoned, 
which  information  said  defendants  refused 
to  give  plaintiff;  that  many  times  while  so- 
imprisoned  plaintiff  draianded  of  the  defend- 
ant Kelly  that  written  charges  be  filed 
against  him,  and  that  he  have  a  hearing  in 
the  police  court  of  said  city  on  said  charges- 
so  to  be  filed, — all  of  which  said  defendant 
Kelly  refused  to  do;  and  that  many  times- 
during  said  false  imprisonment  plaintiff  de- 
manded of  said  defendant  Kelly  that  he  bo- 
allowed  to  have  the  assistanoe  of  an  attorney 
at  law  to  advise  plaintiff  as  to  his  righto 
and  to  secure  his  release  from  said  illc^^ 


And  wbere  a  Justice  of  tfae  peace  In  aa  action 
of  trespass  asalngt  a  constable  refased  to  allow 
the  olBcer  to  Justify  under  a  warrant,  on  the 
groond  that  Ulcb.  act  1853,  problbltlnc  mana- 
faetaring  and  trafflcktns  In  liquors,  was  aneon- 
■tltutlonal,  the  appellate  court  said :  "We  for- 
besr  to  make  further  quotations  upon  tbls  point, 
and  bope  the  example  and  precepts  of  these 
eminent  Judges  may  not  be  disregarded :  and 
that,  hereafter,  no  Justice  of  the  peace,  how- 
ever great  his  legal  learning  may  be,  will  pre- 
sume to  sit  In  Judgment  and  decide  upon  the 
constitutionality  of  an  act  of  the  legislature." 
Ortmsn  v.  Greenman,  4  llich.  291. 

And  a  marshal  was  held  not  liable  Cor  making 
an  arrest  on  a  warrant  under  an  ordinance 
where  the  warrant  was  valid  on  Its  face,  al- 
though the  enforcement  of  such  ordinance  was 
■ubseguently  enjoined  tor  Invalidity.  Tram- 
mel! V.  RnssellTllle,  84  Ark.  106,  36  Am.  Rep.  1. 

And  a  city  marshal,  recrivlng  for  service  a 
writ  Issued  by  tfae  chairman  of  the  board  of 
aldermen,  In  the  alleged  absence  of  the  mayor, 
dtd  not  have  to  determine  whether  the  ordi- 
nance under  which  the  writ  Issued  was  regular- 
ly adopted  or  transcribed  In  the  records,  nor 
the  exact  whereabouts  of  the  absent  mayor. 
Uercbant  v.  Botbweli,  00  Mo.  App.  341. 

And  a  marshal  Is  not  liable  In  false  Impris- 
onment for  making  an  arrest  under  an  Invalid 
ordinance  against  peddling,  wbere  the  Justice 
who  Issues  the  warrant  has  Jurisdiction  of 
prosecutions  for  violations  of  ordinances,  and 
the  marshal  Is  the  proper  officer  to  execute  bis 
process.    Hofschulte  v.  Doe,  78  Fed.  Bep.  438. 

The  officer  will  not  be  required  to  Inquire  In- 
to tbe  facts  prior  to  the  Issuance  of  the  war- 
rant or  writ  if  It  is  valid  on  Its  face. 

.Where  Jurisdiction  la  given  a  magistrate  over 
the  snbjecl-matter,  his  warrant,  "reciting  the 
substance  of  the  accusation,"  will  not  always 
show  upon  Its  face  whether  tbe  magistrate  did 
or  did  not  hare  tbe  necessary  Jurisdictional 
tacts  before  blm.  The  officer  Is  not  reQuired,  tor 
his  protection,  to  Inquire  Into  the  facts  back  of 
bis  warrant.  Wbeaton  v.  Wblttemore,  49  Ulcb. 
848,  13  N.  W.  769. 

And  In  an  action  against  a  Sheriff  for  an  un- 
lawful arrest  he  may  Jnatlty  under  a  warrant 
from  a  court  of  limited  JurisdlctlcHi,  where  tbe 
warrant  shows  on  Its  face  that  the  court  had 
Jurisdiction  of  the  subject-matter,  and  nothing 
appears  to  apprise  blm  that  the  court  bad  not 
also  Jurisdiction  of  the  person.  He  is  not  re- 
quired to  see  whether  the  affidavit  upon  which 
It  was  Issued  was  sufficient.  Bessler  v.  Peats, 
«6  III.  276. 

And  a  constable  Is  not  liable  In  trespass  Cor 
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making  an  arrest  under  an  execution  Issued  by 
a  Justice  of  tbe  peace  on  a  Judgment  rendered 
against  the  plaintiff,  although  the  Justice  may 
have  rendered  said  Judgment  without  process- 
or appearance.  Savacool  v.  Dooghton,  6  Wend. 
170.  21  Am.  Dec.  181.  In  this  case  tbe  coort 
said :  "If  a  mere  ministerial  officer  execute* 
any  process,  upon  tbe  face  of  which  it  appear* 
that  the  court  which  Issued  It  had  not  jurla- 
diction  of  the  subject-matter  or  of  tbs  person 
sgalnst  whom  It  Is  directed,  such  process  will 
afford  him  no  protection  tor  acta  done  under  It. 
If  the  subject-matter  of  a  suit  Is  witbin  the  Jn- 
rledlctlon  of  a  court,  but  there  Is  a  want  of  Ju- 
risdiction as  to  tbe  person  or  place,  tbe  officer 
who  executes  process  Issued  In  such  suit  Is  no- 
trespasser,  unless  tbs  wont  of  Jurisdiction  ap- 
pears by  sucfa  process.  Bull,  N.  P.  88 ;  WlUea, 
32,  and  the  cases  thers  cited  by  Xiord  Ch.  J.^ 
Wllles." 

And  In  Marks  v.  Sullivan,  9  Utah,  12.  20  L. 
R.  A.  690,  83  Pac.  224,  It  was  held  that  a  con- 
stable was  not  liable  In  false  Imprisonment  for 
making  an  arrest  under  a  warrant  regular  od 
Its  face,  where  tbe  Justice  had  Jurisdiction  to 
ifl^ue  It,  even  It  the  constable  knew  of  the  de- 
fects In  the  proceedings  attending  the  Issuanco 
ot  tbe  execution. 

In  an  action  of  trespass  against  an  officer 
who  Justifies  making  a  civil  arrest  under  ■ 
justice's  execution,  evidence  that  tbe  same  offi- 
cer fraudulently  served  the  original  process  la 
not  admissible.  Allen  v.  Martin,  10  Wend.  301, 
25  Am.  Dec.  584. 

In  HUdreth  v.  Brigham,  12  Allen.  71,  which 
was  an  action  of  tort  against  a  deputy  sheriff 
tor  assault  and  false  Imprisonment  In  arrest- 
ing the  plaintiff  on  an  execution  against  blm 
for  tbe  possession  of  certain  land  and  costs. 
It  was  held  that  no  affidavit  was  neoessiiry  Id 
order  lo  Justify  tbe  arrest  of  the  defendant  for 
costs.  It  waa  also  held  that,  under  Mass.  Stat, 
chap.  124,  I  6,  providing  that  no  person  shall 
be  arrested  on  execution  Issued  for  debt  or  dam- 
ages In  a  civil  action,  except  In  acttous  of  tort, 
unless  the  creditor  or  some  person  for  bim.  aft- 
er execution  is  issued  amounting  to  $20  ex- 
clusive of  costs,  shall  make  an  affidavit  as  there- 
in provided,  no  affidavit  was  rcQOlred  for  ao 
arrest  for  costs  and  damages. 

An  arrest  under  a  warrant  valid  In  form.  Is- 
sued by  a  competent  authority  upon  sufficient 
complaint.  Is  not  false  Imprisonment,  The  war- 
rant cannot  bt>  attacked  collalerally.  and  Is  a 
perfect  shield  in  such  an  action  to  tbe  officer 
and  the  parly  who  has  procured  Its  lAsunnce 
Wbltten  V.  Bennett,  SO  C.  C.  A.  140.  57  U.  8. 
App.  145,  86  Fed.  Rep.  405^  Affirming  11  Fed. 
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imprisonment,  mhittii  the  said  dafendant 
Kellj  refused  to  do.  Plaintiff  furUier  av^s 
tiiat  h«  was  said  defendant  Kelly  unlaw- 
fully confined  as  aforesaid  in  a  cell,  the  floor 
id  which  was,  for  a  period  of  two  days  ot 
said  confinement,  covered  with  water.  On 
account  of  said  dampnees  and  the  unhealthy 
condition  of  said  cell,  plaintiff  became  vio- 
lently ill.  While  he  was  thus  ill,  defendant 
Kelly  refused  to  allow  plaintiff  the  attend- 
ance of  a  pliysiciMi,  altbotwh  requested  so 
to  do  by  plaintiff.  On  the  2rst  day  of  Janu- 
ary, 1897,  plaintiff  was  taken  from  said  cell 
Iqr  defendant  Kelly,  handcuffed  to  one  of  the 
common  prisoners  of  said  prison,  and  com* 
pelled  to  march  with  a  number  of  felons 
aJong  the  public  streets  of  said  city,  in  full 
view  of  a  large  concourse  of  people,  to  the 

^otograph  gallery  of    at  No.  276% 

South  High  street,  in  said  city,  where  he 


was,  by  said  defendant  Kelly,  compelled  to 
undergo  the  shame,  humiliation,  and  dis- 
grace of  being  photographed  as  a  common 
lelon.  Said  photograph  was  so  taken  by  de- 
fendant Kelly  for  the  purpose  of  placing  the 
same  in  the  rogues'  gallery,  and  has,  by  said 
Kelly,  been  exposed  to  view  of  a  large  num- 
ber of  persona  whose  names  plaintiff  does 
not  know,  and  therefore  cannot  all^e  the 
same.  Plaintiff  was  taken  by  said  defend- 
ant Kelly  from  his  cell  many  times,  and 
paraded  before  a  large  number  of  citizens 
of  said  city  whose  names  he  does  not  know, 
and  consequently  is  ijnable  to  plead  them. 
Plaintiff  further  allies  that  by  reason  of 
said  false  arrest  and  imprisonment  he  hs« 
been  to  great  loss  and  expense,  in  this,  to 
wit,  plaintiff  ia  a  paper  hanger  and  decora- 
tor by  trade,  and  hia  servicea  per  day  in  that 
business  are  reasonably  worth  $3.50.  The 


Bep.  271.  In  tbia  case  the  point  made  was  tbat 
the  Indictment  was  procured  tj  mistake  of  the 
grmnd  Jury  upon  which  the  warrant  laaoed. 

In  an  action  for  false  Imprisonment  a  war- 
rant Issued  from  a  eoart  having  Jcrlsdictlon  ot 
tiie  subject-matter,  regular  on  Its  face.  Is  a 
protection  to  tbe  constable.  Nowak  v.  Waller, 
SI  N.  Y.  a.  B.  438,  10  N.  Y.  Bupp.  IM.  In  this 
cue  the  Justice  had  made  a  misuke  In  falling 
to  take  an  examination  of  the  complainant  and 
the  wltoesB,  and  redacing  tbe  same  to  writing, 
as  required  by  N.  Y.  Code  Crim.  Proc.  I  148, 
bat  It  was  held  to  ba  no  part  of  the  duty  of  a 
constable  to  examine  the  record  made  by  the 
Biagistrate,  sod  it  was  Impracticable  to  do  so. 

And  an  officer  executing  a  warrant  of  arrest 
lasued  by  a  magistrate  la  not  liable  In  trespass, 
althoo^b  the  magistrate  may  have  erroneously 
leaned  the  warrant  ander  a  statute  within  his 
jorlsdlctlon,  and  which  called  for  the  exercise 
of  his  Judicial  fauctioDs.  Mnnroe  v.  Merrill, 
6  Gray,  230,  Stewart  v.  Hawley,  21  Wend. 
502. 

Jn  the  latter  case  It  wss  said  that  to  subject 
a  constable  to  re^wnsibllity,  It  must  be  shown, 
not  merely  that  the  maclstrate  has  no  Jnrlsdlfr- 
tlon,  bat  that  It  so  appeared  <m  the  bee  of  the 
process. 

And  a  sheriff  was  held  not  liable  In  tort  for 
an  alleged  Illegal  arrest,  although  the  affidavit 
for  a  body  execution  In  alimony  was  sworn  to 
before  a  Justice  who  was  the  attorney  for  plain- 
tiff  In  tbat  action ;  but  this  was  unknown  to  the 
■herltF.  Chase  v.  Ingalls,  97  Mass.  624.  In 
this  case  the  court  said  that  an  officer  Is  pro- 
tected by  bis  precept  If  the  court  or  magis- 
trate bas'authorlty  such  as  the  precept  assumea 
**It  is  not  bis  duty  to  inquire  Into  tbe  particu- 
lar facta  of  the  case,  If  the  general  power  ap- 
pear and  the  proceas  tte  regular.  He  cannot  be 
affected  by  any  Irregularity  occurring  prior  to 
the  lasue  of  his  precept,  nor  by  the  exietence 
«S  any  fact  which  deprives  the  court  or  magla- 
trate  of  JorladletlMi  In  thst  particular  case, 
provided  the  defect  ba  not  disclosed  by  the  pre- 
«^t  itself,  nor  known  to  the  officer." 

So.  an  officer  was  held  not  liable  for  making 
m  elvU  arrest  where  the  affidavit  was  sworn  to 
before  the  magistrate,  who  also  filled  out  a 
writ  as  attorney  for  the  plaintiff,  where  tbat 
fact  did  not  sppear  on  the  face  of  the  process, 
althongb  tbe  officer  might  have  known  this 
from  the  handwritlnx.  Underwood  v.  Bobin- 
MO.  106  Hssa  296. 

In  an  action  of  treapaas  against  a  owstable 
for  asssult  snd  fslse  Imprisonment,  an  Irregu- 
lar warrant  from  a  Justice  having  JurlsdictioQ 
of  the  person  and  of  the  aubject- matter  Is  a 
Jnstlfleatlon  notwlthstandlns  the  preliminary 
51  L.K.  A. 


steps  to  the  process  are  Irregular.  Taylor  v. 
Alexander.  6  Ohio.  144.  In  this  case  the  court 
said;  "The  larceny  la  bnngllngly  enon^ 
charged  In  the  warrant,  yet  It  shows  tbat  there- 
was  a  complaint  under  the  laws  for  the  pun- 
ishment of  Crimea,  for  taking  the  property  of 
another,  and  commanded  the  arrest,  and  lh» 
officer  was  legally  bound  to  execute  It." 

And  where  there  Is  nothing  on  the  fkee  of 
the  warrant  to  apprise  the  officer  that  tbe 
Juatice  has  not  acted  rightly,  be  Is  bound  to- 
execute  It,  and  can  Justify  In  trespass  under  It 
for  breaking  into  a  dwelling  house  to  make  the 
arrest.  Netb  V.  Crofnt.  80  Conn.  B80.  In  thl» 
case  the  offense  waa  committed  In  the  town  of 
W.,  and  the  Justice  who  issued  the  warrant  re- 
sided In  the  town  of  L. ;  but  the  warrant  was 
issued  by  him  within  the  town  of  W. 

Where  a  commissioner's  court  had  ordered  a 
debt  to  be  paid  by  certain  instalments  "or 
execution  to  Issue."  snd  tbe  clerk  could  not  on 
default  Issue  a  precept  tor  execution  without 
action  of  the  court.  It  waa  held  that  the  clerk 
was  liable  in  trespass  and  false  Imprisonment 
for  iaaalng  a  capias  without  antborlty.  But 
the  eergeant  was  not  liable.  The  court  said ; 
"He  Is  tbe  ministerial  officer  of  the  commls- 
tioners,  bonnd  to  execute  their  warrants,  and 
having  no  mean  a  whatever  of  ascertaining 
whether  they  issue  upon  valid  Judgments  or 
are  otherwise  sustainable  or  not.  There  would 
therefore  be  something  very  nnreasonable  in  the 
law  If  It  placed  him  In  the  position  of  being 
punishable  by  the  court  for  disobedience,  and 
at  the  same  time  suable  by  tbe  party  for  obed- 
ience to  tbe  warrant."  Andrews  v.  Uarrli,  1 
Q.  U.  3. 

In  HcOalnty  v.  Herrlck,  S  Wend.  240,  It  was 
said  that  where  an  Irregular  execution  iasues, 
which.  In  contemplation  of  law.  has  been  satis- 
fled,  tbe  officer  who  executes  It  by  arresting  the 
party  will  be  protected  If  tbe  process  Is  regular 
on  Its  face,  and  Issues  from  a  court  having  Jn- 
risdlctloo  of  the  subject-matter. 

In  Jennings  V.  Thompson,  &4  N.  J.  L.  59,  22 
Atl.  1008,  it  was  held  that  an  officer  was  not 
liable  for  arresting  plaintiff  under  a  warrant 
regular  on  its  face  from  a  court  having  Juris- 
diction, although  the  process  commanded  tbe 
officer  to  bring  the  plsintlff  before  tbe  court  on 
a  certain  day  to  give  evidence  in  a  certain  In- 
dictment lately  found  In  said  court  against  "J. 
H,  C.  J-,"  the  latter  being  the  witness  named 
In  the  process.  It  was  claimed  tbat  when  this 
process  was  Issued  the  Indictment  had  been 
tried  and  the  alleged  witness  could  not  have 
been  compelled  to  testify  against  himself. 

In  Clarke  v.  May,  2  Gray,  413,  61.  Am.  Dec. 
470.  It  was  held  that  a  B?^a^,@©Ogfe 
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time  loBt  while  so  imprisoned  was  reasona- 
bly worth  the  sum  of  $17.50.  He  was  put 
to  the  expense  of  $25  in  securing  the  serv- 
ices of  an  attorney  at  law.  By  reason  of 
Miid  false  arrest  and  impriBOnment  plaintiff 
lost  a  job  of  work,  the  reasonable  profits  of 
which  were  worth  the  sum  of  $40.  By  rea- 
son of  the  wrongs  and  grievances  committed 
Iieiein  by  said  defendants  Michael  Leger, 
Jacob  Miller,  Andrew  Prank,  and  Patrick 
Kelly,  his  business  has  been  damaged,  and 
he  has  sutTered  great  mental  anguish,  great 
humiliation,  shame,  and  disgrace,  and  much 
physical  lufTcring.  By  reason  of  the  prem- 
ises  plaintiff  has  been  damaged  in  the  sum 
of  $0,000."  The  remaining  allegations  of 
the  petition  relate  to  the  execution  of  the 
cOipial  twnds  of  the  police  officers,  with  their 
respective  sureties,  who  are  made  defend- 
»ais,  the  condition  of  each  bond  requiring 

liable  in  false  imprisonment  !n  aervlng  a  capias 
for  contempt  and  committing  the  plaintiff  up- 
on a  mittimus  wtiei-e  the  magistrate  bad  Juris- 
diction of  tile  subject-matter.  If  tbe  Irreguiar- 
It;  which  constituted  excess  ol  Jurisdiction  In 
the  magiBtrate  d4d  not  appear  on  the  face  of  the 
cnplas,  which  was  regular,  and  contained  noth- 
ing from  which  It  could  be  known  that  there 
was  anr  defect  of  Jurisdiction. 

Uut  in  Smith  v.  Boucbler.  2  Strange,  9S3,  2 
Barnard.  K.  B.  831,  Cuu.  80.  V27,  Cas.  t.  Hardw. 
62,  Kelynge.  141,  the  right  of  a  mere  ministe- 
rial officer  to  Justify  under  bla  process  where 
the  court  or  party  cannot  was  considered,  but 
not  settled.  Process  was  Issued  from  the  chan- 
cellor'a  court  of  Oxford  against  Smitbi  who  was 
arrested  and  committed  to  Jail.  The  proceed- 
ings were  Instituted  without  proving  what  was 
requisite  to  give  the  court  Jurisdiction.  The 
piainllff  who  pi-ocured  the  proceedings,  the  vice 
chancellor  who  held  the  court,  and  the  officers 
who  executed  the  process,  were  all  sued  tor 
false  imprisonment.  Sir  John  Strange  makes 
the  court  say  that  the  ofllcer  and  goaler  might 
have  been  excused  if  they  had  JustlQed  without 
the  plaintiff  and  vice  chancellor.  The  court 
of  common  pleas  in  lOngland,  In  their  opinion 
In  the  case  of  Perkin  v.  I'roctor,  2  Wlls.  3S2, 
question  this,  saying:  "Yet  It  seems  they 
could  not,  as  the  whole  proceeding  was  coram 
non  /Mdloe  and  a  mere  nullity."  In  Cas.  t. 
Hardw.  63,  Hardwicke,  Cb.  J.,  says,  respecting 
the  right  of  these  defendants  to  Justify  them- 
aelves:  "Had  they  severed  la  plea  each  man 
might  have  stood  upon  the  merits  of  his  own 
case,  but  ai  they  have  joined  In  the  plea,  they 
must  stand  or  fall  together,  as  they  have  put 
themselves  upon  the  same  defense.  .... 
If  this  action  will  lie  against  either  Judge  or 
party,  it  will  lie  against  all  the  defendants,  as 
they  have  made  the  same  defense." 

And  in  Kreger  v.  Osborn,  T  Blackf.  74,  It  was 
held  that  s  constable  could  not  Justify  an  ar- 
rest and  Imprisonment  under  a  capuxa  ad  re- 
wpondendum  inbued  by  a  Justice  of  the  peace 
against  a  person  not  a  resident  of  bis  county, 
without  an  affldavit.  In  this  case  it  was  held 
that  Ind.  Laws  1842,  p.  08,  abolishing  Imprison- 
ment for  debt,  provides  that  special  ball  shall 
In  no  case  be  required,  unless  the  aflldavlt  re- 
quired by  ihe  statute  shall  be  first  made.  This 
statute  Is  a  virtual  prohibition  of  an  arrest 
when  the  required  aflldavlt  Is  wanting.  The  ef- 
fect of  this  statute  la  that  a  capias  In  such  a 
case  la  of  no  more  antborlty  than  a  summons. 

In  an  action  against  a  city  marshal  and  po- 
lice Judge  for  false  Imprisonment  for  making  an 
arrest  under  an  order  of  court,  an  allegation 
iiiiii  neither  th«  marshal  nor  tba  Judge  was  ma 
M  L.  R.  A. 


that  the  officer  "shall  pay  any  and  all  dam- 
ages that  may  be  adjudged  against  him  by 
any  tribunal  for  the  illegal  arrest,  imprison- 
ttient,  or  injury  by  him  of  any  person  while 
he  shall  bold  said  office."  No  objection  ap- 
pears to  have  been  made  to  the  joinder  of 
the  sureties  in  the  action  at  any  stage  of  the 
case.  The  answer,  which  was  filed  by  Pat- 
rick Kelly  "for  him  and  codefendant.a.  ad- 
mits that  the  defendants  Michael  Lieger, 
Jacob  Miller,  Andrew  Frank,  and  Patrick 
Kelly  are  police  officers  of  the  said  city  of 
Columbus,  Ohio,  as  described  in  plaintiff's 
petition,  and  that  Louis  Seidensticker, 
Joseph  Kolb,  Joseph  B.  McDonald,  Cyrus 
Huling,  James  Ross,  Henry  A.  Reinhard, 
Dennis  Kelly,  and  John  E.  Drugan  are  the 
bondsmen  of  said  patrolmen.  Defendants 
deny  each  and  every  other  allegation  in 
plaintiffs   petition     contained."     And  it 

ofllcer,  but  pretended  to  be,  and  acted  as  such, 
was  held  Insuitlclent,  as  It  should  have  been 
also  alleged  that  they  were  not  duly  elected 
and  qualified,  and  were  therefore  without  legal 
right,  and  usnrpers.  Robinson  v.  Morgan,  100 
Ky.  629,  88  S.  W.  868. 

b.  Where  the  narrant  or  wHt  4f  trreguJar. 

It  seems  that  an  ofllcer  executing  a  warrant 
or  writ  that  is  Irregular  only,  and  not  void,  will 
uot  be  liable  In  false  Imprisonment. 

A  constable  Is  not  liable  la  assault  and  bat- 
tery for  making  an  arrest  on  a  vrarrant  Issued 
by  a  magistrate  on  a  criminal  charge  wbere  the 
warrant  has  no  seal.  Welch  v.  Scott,  27  N.  C 
(5  Ired.  L.)  72. 

And  a  person  arrested  on  a  Justice's  warrant 
for  a  breach  of  the  peace  cannot  maintain  an 
action  for  false  Imprisonment  against  a  con- 
stable in  consequence  of  a  mere  informality  in 
the  warrant,  provided  the  Justice  has  Jurlsdic- 
tion.    Cooper  v.  Adams,  2  Blackf.  294. 

In  Ressiler  v.  Peats,  86  III.  276,  It  was  said: 
"It  Is  again  urged  that  the  warrant  falls  to 
state  where  the  ofl^ense  charged  was  committed, 
and  Is  therefore  void,  and  affords  the  ofDcer 
no  protection.  The  warrant  states  thst  a  com- 
plaint In  writing  had  been  that  day  entered  be- 
fore a  justice  of  the  peace,  naming  the  person 
making  the  complaint,  that  a  larceny  or  sun- 
dry larcenies  bad  been  committed  In  this  state, 
and  that  It  stated  the  person  complaining  had 
Jr.Hl  reason  to  believe  appellant  was  guilty  of 
the  larceny  or  larcenies  charged.  The  sup- 
posed defect  Is  that  the  warrant  fails  to  state 
that  these  larcenies  bad  been  committed  in  the 
county  of  the  Justice  of  the  peace.  The  case  of 
Itarnes  v.  Barber,  6  III.  401,  announces  the 
rule  that  an  oBicer  may  Justify  under  process 
from  a  court  of  limited  Jurisdiction,  where  It 
shows  on  Its  face  that  the  court  had  Jorlsdlc- 
tloo  of  the  Bubject-maiter,  and  nothing  appears 
to  apprise  him  that  the  court  had  not,  also. 
Jurisdiction  of  the  person  of  the  defendant." 

A  party  arrested  under  a  warrant  for  violat- 
ing s  city  ordinance  by  conducting  a  show  and 
selling  goods  without  a  license  cannot  maintain 
an  action  against  the  police  for  an  arrest,  where 
be  pleads  guilty  and  pays  the  flne  assensed. 
Jones  V.  Foster.  43  App.  Div.  88.  59  N.  V.  Supp. 
73S.  In  this  esse  the  court  said :  "The  crime 
charged  was  violating  the  ordinance  against 
selling  goods  by  outcry  In  the  village  without 
a  license.  That  offense  was  a  misdemeanor  and 
within  the  Jurisdiction  of  the  police  Justice. 
Inasmuch  as  that  officer  poBsess(>d  Jurisdiction 
both  of  the  crime  and  of  the  oerson  of  respond- 
ent,  anr  defect  OTpfg^^i^^egit^nuit 
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■.vera:  "That  on  the  12th  of  January,  1897, 
at  the  city  of  Columbus,  and  county  of 
Franklin,  Ohio,  one  Joseph  MeVey  and  other 
persons,  whose  full  namea  are  unknown  to 
this  defendant,  into  a  certain  storehouse  of 
one  Charles  Mistereck,  there  situate,  did  un> 
lawfully,  maliciously,  and  forcibly  break 
into,  with  intent  then  and  there  and  thereby 
the  personal  property  of  said  Charles  Mis- 
tereclE,  in  said  storehouse  then  and  there 
being,  unlawfully  to  steal,  take,  and  carry 
away,  and  eighty  pairs  of  shoes,  oi  Uie  value 
of  one  hundred  and  sixty  dollars  ($160.00), 
of  iha  personal  property  of  the  said  Charles 
Mistereck,  in  said  storehouse  then  and  there 
being  found,  then  and  there  unlawfully  did 
steal,  take,  and  'carry  away.  The  defend- 
ants Patrick  Kelly,  Michael  Leger,  Jacob 
Miller,  and  Andrew  Frank,  on  or  about  the 
19th  day  of  January,  1807,  had  good  reason 

or  prellmloarr  deposition  was  waived  by  the 
TOlontary  appearance  and  plea  of  the  defend- 
ant in  the  procesdlns." 

And  an  ezeentlon  nnder  wblch  plaintiff  was 
arrested  protected  the  deputy  where  the  precept 
eoDStilDtins  the  deputy  was  pasted  on  the  exe- 
entlon  bj  order  of  the  sheriff,  under  Tt.  Rev. 
Iiaws,  I  868,  proTldlnff  that  the  sheriff  mar 
depute  any  proper  person  to  serre  a  writ  bj 
Indorsing  thereon  a  special  depatatton.  Cow- 
dery      Johason,  60  Tt.  &95,  15  Atl.  188. 

The  failure  to  Indorse  on  the  warrant  depn- 
tlalng  the  constable  that  there  Is  a  probability 
that  the  criminal  will  escape,  under  III.  Laws 
1818.  p.  163,  aatborlslng  the  appointment  ol  a 
deputy  "where  there  Is  a  probability  that  the 
criminal  will  escape,"  will  not  render  the  con- 
stable liable  In  trespass  and  false  Imprison- 
ment for  executing  the  warrant,  as  the  pre- 
Buniption  will  be  that  the  contingency  eilsted 
tbat  gave  him  the  power  to  appoint.  Flack  T. 
Ankeny,  1  III.  144. 

But  In  Dletrlchs  t.  Schaw,  48  Ind.  176,  It 
was  held  that  a  special  constable  Justifying  an 
arrest  under  a  warrant  must  show  tbat  the 
writ  was  directed  to  him  specially  by  name,  and 
his  appointment  to  act  as  special  constable 
siiould  be  noted  by  the  Justice  on  his  docket,  un- 
der 2  Gavin  A  H.  (Ind.)  Btat.  607,1  110.and639, 
f  16.  providing  for  sucb  a  writ.  Inthlscase  there 
was  no  special  appointment,  but  the  writ  was 
executed  by  a  private  eltlsen.  and  the  warrant 
was  directed  to  the  "constable."  If  the  warrant 
had  been  directed  to  "A  B.  special  constable," 
the  failure  of  the  Justice  to  enter  the  appoint- 
ment on  the  docket  might  not  have  rendered  the 
qKClal  constable  liable. 

See  also  Taylor  v.  Alexander,  6  Ohio,  144. 
sapro,  I.  a, 

Wbere  a  warrant  waa  sent  fr'om  an  out- 
lying county  to  a  city,  and  before  It  was  In- 
dorsed by  the  magistrate  In  the  city  an  arrest 
waa  made,  and  afterwarda  It  was  properly  In- 
dorsed, It  was  held  that  the  only  daicages  re- 
coverable were  for  a  trespass  up  to  the  time  of 
backing  the  warrant,  and  tbat  the  subsequent 
detention  under  a  proper  warrant  was  valid. 
Soothwldt  T.  Hare,  24  Ont.  Bep.  628. 

Whers  the  learrant  fs  tmvaUd  or  void. 

Wbere  the  warrant  Is  Invalid  or  void  on  its 
face,  or  where  there  Is  a  statutory  prohibition 
against  the  Issuance  of  the  same,  or  where  It 
is  only  a  summons,  the  officer  arresting  the  de- 
fendant will  be  liable  In  damages.  Prazler  v. 
Tanier,  76  Wla  662,  46  N.  W.  411 ;  Poulk  v. 
Slocom.  8  Btaekf.  421 :  Carratt  v.  Morlcy,  1  Q. 
B.  18.  1  Gale  *  D.  45 ;  Nichols  v.  Tbontas,  4 
SI  L.  R.  A. 


to  believe  and  did  believe  that  the  plaintiff 
above  named  unlawfully  and  fraudulently 
did  receive  the  personal  property  above  de- 
scribed belonging  to  said  Charles  Mistererk, 
then  lately  before  stolen,  he,  the  said  plain- 
tiff, then  and  there  well  knowing  said  prop- 
erty to  have  been  stolen  as  aforesaid;  and 
thereupon  the  said  officers,  Patrick  Kelly, 
Michael  Le^er,  Jacob  Miller,  and  Andrew 
Frank,  having  good  ground  and  reasonable 
cause  to  believe  that  said  David  H.  Warren 
was  guilty  of  receiving  and  concealing  stolen 
property  knowing  it  to  have  been  stolen, 
which  crime,  as  above  described,  is  a  felony 
in  the  state  of  Ohio,  punishable  by  imprison- 
ment in  the  Ohio  state  penitentiary,  did 
cause  and  procure  the  arrest  of  said  David 
H.  Warren,  and  imprison  him  in  a  cell  in  the 
city  prison.  The  defendants  deny  that  they 
in  any  way  used  violence  towards  the  plain- 
Mass.  232;  Batcheider  v.  Currier.  46  N.  H. 
460 :  Huckle  v.  Honey,  2  WIls.  206 ;  Money  v. 
Leach.  3  Burr.  1742,  1  W.  Bl.  666 ;  Forbes  v. 
Illcks,  37  Neb.  111.  42  N.  W.  898 ;  Gordon  v. 
Ollllord,  28  N.  H.  402 ;  Wasson  v.  CsnUeld,  0 
Diackf.  406:  Sbergold  v.  Holloway,  2  Strange, 
1002 ;  Blythe  v.  Tompkins,  2  Abb.  Pr.  468. 

A  warrant  for  larceny  Is  void  on  Its  face, 
and  Is  no  Justlflcatton  for  an  arrest  by  a  sheriff, 
where  It  falls  to  state  the  value  of  stolen  goods, 
under  Wis.  Rev.  Stat.  1878,  |  4415,  prescribing 
different  degrees-of  punishment  for  larceny,  de- 
pending upon  tbe  value.  Frazler  v.  Turner,  76 
Wis.  502.  45  N.  W.  411. 

And  a  constable  Jnatlfylng  an  Imprisonment 
under  a  marshal's  warrant  must  show  that  tbe 
warrant  on  Its  face  Is  legal,  and  that  tbe  mag- 
istrate had  Jurisdiction  of  the  subject-matter. 
Poulk  V.  Slocum,  3  Blsckf.  421.  la  this  case 
the  warrant  for  bastardy  was  not  In  the  name 
of  tbe  state  as  required  by  law.  The  officers 
averred  tbat  tbe  process  wss  In  dus  fbrm  of 
law.  The  plea  contained  no  averment  showing 
that  the  warrant  was  Issued  on  a  complaint 
under  oath,  but  stated  that  the  supposed  child 
was  not  bom  at  the  time  of  tbe  srrest.  It  did 
not  show  that  the  overseers  of  the  poor  Insti- 
tuted suit,  or  that  the  mother  had  or  had  not 
sued. 

A  warrant  for  the  arrest  of  an  alleged  fugi- 
tive, void  because  tbe  complaint  does  sot  stats 
that  tbe  original  charge  has  been  made  npoa 
oath,  or  made  to  a  court,  or  that  It  was  then 
pending,  affords  no  protection  to  the  constable. 
Forbes  V.  Hicks,  27  Neb.  Ill,  42  N.  W.  808. 

This  action  was  for  arrest  and  Imprison- 
ment. The  dec-Iston  does  not  distinguish  be- 
tween the  arrest  under  the  warrant  and  tbe  Im- 
prisonment under  the  mittimus,  but  tteats  the 
whole  proceeding  wss  void. 

A  sergeant  Is  liable  for  executing  t  ea.  sa. 
where  the  writ  misdescribes  tbe  court.  Carratt 
V.  Morley,  1  Q.  B.  18.  1  Qale  &  D.  45. 

And  a  sheriff  having  an  execution  against 
the  president,  directors  snd  company  of  the 
Union  Turnpike  Coi-poratlon,  directing  him  to 
make  a  levy,  and  for  want  of  property  to  take 
tbe  bodies  of  tbe  president,  directors  and  com- 
pany and  commit  them  In  execution  until  they 
had  paid  the  moneys,  wss  held  liable  for  arrest- 
ing the  body  of  one  of  the  proprietors  of  the 
Union  Turnpike  Corporation.  Nichols  T.  Thom- 
as, 4  Mass.  232. 

The  court  said :  "In  this  ease  the  corpora- 
tion, as  such.  Is  sued.  It  bss  no  body  which 
can  be  arrested :  and  In  tbe  execution  the  words 
'tbe  president,  directors  and  company'  are  the 
name  of  en  s^regate  corporation  and  are  not 
tb.  description  of  any  'T^^/,f^^[,P@eMgfe 
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tiff,  and  deny  that  the  arrest  and  impriant- 
ment  was  without  cause."  The  new  matter 
in  the  answer  was  controverted  by  reply,  and 
t^e  cause  proceeded  to  trial  to  a  jury.  The 
plaintiff  obtained  a  verdict  for  91,000,  on 
which  judgment  waa  rendered;  and,  that 
judgment  having  been  afQrmed  by  the  cir- 
cuit court,  error  is  proBeoutcd  here  to  ob- 
tain the  reversal  of  both  courts.  The  only 
question  deemed  of  sufficient  importance  to 
call  for  a  report  of  the  case  arises  upon  the 
charge  of  the  court,  which,  with  such  facts 
H  ma^  be  relevant,  will  be  more  particular- 
ly noticed  in  the  opinion. 

Messrs.  C.  D.  Sailers  and  Darld  B. 

Sharp,  for  plaintiffs  in  error; 

The  anrea^onableneeB  of  the  time  of  l^e 
detention  is  a  distinct  question  from  that  of 

bodies  are  to  t>e  arrested.  The  precept  Is  there- 
fare  absurd  and  impracticable." 

And  an  officer  Is  liable  In  treepaas  for  exe- 
eutlnff  a  warrant  of  arrest  void  on  its  face  be- 
cause returnable  before  a  justice  of  tbe  peace 
and  not  before  a  police  Judge,  under  N.  H. 
Pampb.  Laws,  chap.  835,  eBtabllsblcg  police 
courts  In  Concord,  and  providing  tbat  all  war- 
rants Isaned  by  any  Justice  of  tbe  peace  wlthta 
said  citj  sball  be  made  returnable  before  said 
police  court.  Tlie  court  said  :  "The  officer  had 
no  legal  authority  to  arrest  the  plaintiff,  nor  to 
convey  bim  before  the  magistrate,  as  he  was 
ordered,  and  became  a  trespasser  by  the  ar- 
rest."   Batchelder  v.  Currier,  46  N.  H.  460. 

Wbere  a  warrant  was  granted  by  the  secre- 
tary of  state,  directed  to  four  messengers  to 
apprehend  and  seize  the  printers  and  publish- 
ers of  a  paper  called  the  "North  Briton,  No. 
,  45,"  without  any  Information  laid  before  the 
secretary  of  state,  and  without  naming  any 
person  in  tbe  warrant,  a  Journeyman  printer 
was  arrested  and  taken  In  custody  for  about 
■Ix  hours.  Three  hundred  pounds  damages 
were  awarded  against  the  messenger.  Iluckle 
T.  Honey,  2  Wlls.  205.  Id  this  case  Lord,  Cb. 
J.,  said :  "If  the  Jury  had  been  conflned  by 
their  oath  to  consider  the  mere  personal  In- 
jury only,  perbaps  £20  damages  would  have 
been  thought  damages  sufficient;  but  the  small 
Injury  done  to  tbe  plaintiff,  or  tbe  Incoasldera- 
bleness  of  his  station  and  rank  In  life,  did  not 
appear  to  the  Jury  In  tbat  striking  light.  In 
which  the  great  point  of  law  touching  the  lib- 
erty of  the  subject  appeared  to  them  at  tbe 
trial :  tbey  saw  a  magistrate  over  all  the  King's 
subjects,  exercising  arbitrary  power,  violating 
Magna  Cbarta,  and  attempting  to  destroy  tbe 
liberty  of  the  Kingdom,  by  Insisting  upon  tbe 
legality  of  this  general  warrant  before  tbem. 
Tbey  heard  tbe  King's  counsel,  and  saw  the  so- 
licitor of  the  treasury,  endeavoring  to  support 
and  maintain  the  legality  of  tbe  warrant  In  a 
tyrannical  and  aevere  mauoer.  These  are  tbe 
Ideas  which  struck  the  Jury  on  tbe  trial,  and 
I  think  tbey  bare  done  right  In  giving  exem- 
plary damages.  To  enter  a  man's  bouse  by  vir- 
tue of  a  nameless  warrant  In  order  to  procure 
evidence  Is  worse  than  the  Spanish  inquisition; 
a  law  nnder  which  no  Kngllshman  would  wish 
to  live  an  bour.  It  was  a  most  daring  public 
attack  made  upon  the  liberty  of  the  subject." 

In  Money  v.  Leach.  3  Burr.  1742,  1  W.  Bl. 
555,  the  messengers  were  also  held  liable  for  a 
like  arrest,  as  ihe  warrants  were  general  in 
their  nature. 

And  a  tax  collector  was  held  liable  In  tres- 
pass for  arresting  a  party  under  a  tax  warrant 
where  the  tax  lists  were  not  signed  by  tbe  se- 
lectmen, under  H.  H.  Comp.  Stat.  chap.  4B,  I  8, 
51  L.  n.  A. 


the  first  arrMtf  If  the  urflrt  itMlf  wm  be 

justified. 

Eatoley  v.  Butler,  M  Barb.  400;  INIeher 
7.  Raap,  73  111.  266. 

The  ofiicers  in  tbe  first  place  had  reason- 
able ground  to  believe  that  Warren  waa 
guilty  of  the  felony.  Having  obeyed  orders, 
they  paid  no  further  attention  to  the  matter, 
believing,  as  they  had  the  right  to  believe, 
that  all  necessary  steps  for  the  conviction 
of  Warren  would  be  t&ken  by  those  in  au- 
thority. 

Raiu  T.  Ortm,  18  Ohio  C.  C.  45S. 

When  these  officers  delivered  the  person 
to  the  officers  of  the  patrol  wagon  their  au- 
thority over  him  ceased.  He  was  Uien  in 
the  bands  of  their  chief. '  It  was  beyond 
their  power  to  release  him.  Had  he  been  de- 
tained a  year  ih^  Mnld  not  have  dmie  ao. 

providing  that  sncb  lists  shall  be  signed  by  the 
selectmen.  Gordon  v.  Clifford,  28  N.  H.  402. 
In  tbla  case  It  waa  held  that  tbe  failure  to 
put  "L.  8."  on  the  copy  left  with  the  Jailer  by 
the  olltrer  arreattng  did  not  make  tbe  tax  col- 
lector liable  in  trespass. 

A  felony  which  will  Justify  aa  arrest  by  a 
private  individual  must  be  an  offense  wblcb 
may  be  tried  by  the  courts  of  tbe  state  In  which 
the  arrest  la  made ;  if  It  be  committed  In  a  for- 
eign state,  and  be  triable  there  only.  It  will  not 
Justify  auob  arrest.  A  sheriff  of  soother  state, 
who  arrests  a  man  la  this  state  on  a  bencb  war- 
rant issued  to  him  from  tbe  other  state,  and 
carries  the  plaintiff  out  of  the  state,  Is  guilty 
of  abduction,  and  liable  therefor.  Uandevllle 
V.  Guonsey,  51  Barb.  80. 

A  warrant  Issued  for  a  mattsr  that  Is  not  a 
criminal  offense  Is  no  Justification  for  a  ctm- 
Blable.    Wesson  v.  Canfield,  6  Blackf.  400. 

And  an  officer  is  liable  In  an  action  for  ar- 
resting plaintiff,  where  tbe  Justice  has  no  power 
to  grant  a  warrant  to  apprehend  tbe  party, 
hut  can  only  issue  a  summons.  Shergold  v. 
Hoiloway,  2  Strange,  1002.  In  this  case  the 
warrant  was  aa  follows:  "Whereas  complaint 
Is  made  to  me  on  the  oath  of  John  White,  that 
William  Shergold  refuses  to  pay  him  wages, 
these  are  to  require  you  to  cause  the  said  Sher- 
gold to  appear  before  me,  or  some  other  Justice, 
to  answer  tbe  complaint  aforesaid,  and  give 
notice  to  tbe  said  Whits  before  what  Justice 
you  appear and  this  was  held  not  to  be  a 
warrant  to  arrest,  and  was  not  equivalent  to 
tbe  words  ''bring  before  me." 

In  Savacool  v.  Boughtoo,  S  Wend.  170,  In 
referring  to  the  case  of  Shergold  v.  nolloway, 
2  Strange,  1002,  tbe  court  aald:  "There  the 
Jantlce  isfivied  a  warrant  on  a  complaint  for  not 
paying  wages,  and  the  defendant,  a  constatde, 
arrested  Shergold  on  It,  He  was  sued  for  this 
arrest.  The  court  said  the  Justice  had  no  au- 
thority In  any  Instance  to  proceed  by  warrant; 
a  summons  being  the  only  process.  Tbe  con- 
stable could  not  therefore  justify.  He  was  pre- 
sumed to  know  tbat  under  no  circumstance* 
could  a  warrant  be  Issued  In  such  a  case ;  there- 
fore the  court  said  there  waa  'no  pretense  for 
Buch  a  Juriotllctlon.'  This  decision  would 
doubtlebs  have  been  different  If  It  had  appeared 
that  under  any  state  of  things  a  proceeding  by 
warrant  was  allowable  In  such  a  case." 

In  BIytbe  v.  Tompkins,  2  Abb.  Pr.  46S,  It 
was  ssid  tbat  an  officer  who  executes  a  warrant 
Is  liable  for  assault  and  battery  and  false  Im- 
prisonment where  the  warrant  Is  not  valid  on 
Its  face.  Tbe  arrest  waa  under  a  warrant  for 
selling  liquors,  but  the  warrant  did  not  state 
the  place  where  tbe  plaintiff  sold  the  llqnor. 
Tbe  allegatlOD  la  the  wuranlT  tbat.  UbsflalnUS 
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trader  these  dreumatanceB  to  hicAA  these  men 
in  drnmrngee  to  Warren  ia  to  hold  inferior  of- 
ficers reaponsihle  for  the  fault  of  their 
euperior. 

Uessra,  Klmkead,  Menrine,  *  Bhoadst 

for  defendant  in  error: 

One  who  arrests  another  either  with  or 
without  probable  cause,  and  does  not  take 
him  before  a  maglstrato  within  a  reasona- 
ble time  for  his  examination,  and  holds  him 
-fai  eonfinement  tor  a  longer  period  than  that 
provided  by  law  is  a  trespasser  ab  initio. 

fiur  Carpenter^  Case,  8  Coke,  146a;  P(M- 
<or  T.  Regan,  9  Misc.  547.  30  K.  Y.  Supp. 

Policemen  do  nbt  possess  the  power  of  ar- 
Mtrary  arrest  more  than  other  ofRcials  do. 

Harria  v.  LouisvUte,  N.  O.  d  T.  R.  Oo.  86 
Fed.  Rep.  116. 


•utd  "tntozicating  or  alcobotlc  liquors"  was  held 
insufficient,  as  more  certain^  Is  reqolTCd,  and 
the  warrant  showed  that  It  was  Issued  on  mere 
ttellcf  of  witnesses. 

To  reduce  aggravatioa  and  damnges  the  offl- 
-eer  making  an  unlawfui  arrest  under  a  void 
warrant  may  show  tbat  be  had  reasonable 
Crounda  to  believe  the  plaintiff  guilty  ol  a  fel- 
ony. Newbum  t.  Uorbam,  10  Tex.  Civ.  App. 
«S6,  82  S.  W.  112. 

A  warrant  that  may  afford  no  Justification 
tot  the  arrest  may  be  shown  In  evidence  to  re- 
•dnce  damages.  Wasson  >.  Cu&ald,  8  Blaekf. 
■406. 

It  was  also  held  that  for  such  purpose  the 
defendant  could  show  that  plaintiff  belonged  to 
«  band  of  counterfeiters. 

d.  Wb«re  th€  eowrt  hat  no  fwritiietUtn. 

It  Is  generally  held  that  where  the  court  has 
•o  jortsdlction  the  oOlcer  executing  an  order 
«f  arrest  or  warrant  will  be  liable  In  damages. 
The  exceptional  cases  are  where  the  arrested 
ftarty  failed  to  demand  a  copy  of  the  warrant 
•ander  a  statute,  and  where  a  parish  was  ex- 
«epted  from  the  territory  within  the  Jurlsdlc- 
"tlou  of  the  court. 

Where  a  Justice  has  not  Jarlsdtctlon  which  Is 
Apparent  from  the  affidavit  and  warrant,  ibe 
«ncer  Is  not  Justified  In  acting  under  bis 
^ocess.    Uoore  v.  Watts,  1  lU.  18. 

And  an  officer  executing  a  warrant  of  arrest 
-on  the  Lord's  day,  for  a  violation  of  the  Lord*s 
•4ay.  was  held  liable  in  trespass  where  the  Jus- 
tice of  tbe  peace  who  Issued  the  warrant  under 
which  tbe  defendant  would  Justify  bad  no  Jn. 
Tisdiction  over  the  person  ot  tbe  plaintiff  be- 
-canse  he  did  not  live  in  tbe  county  wherein  the 
«lleged  offense  was  committed,  under  Mass. 
Stat.  1791,  chap.  S8,  providing  for  presentment 
before  the  grand  Jury  for  unnecessarily  travel- 
ing on  the  Lord's  day  where  the  olTender  lives 
•oat  of  the  county.  Pearee  Atwood,  18  Haas. 
834. 

And  where  the  court  of  Uarabalsea  bad  no 
Jurisdiction,  and  Judgment  was  obtained  against 
the  principal,  and  one  of  tbe  ball  was  arrested 
%y  procesB  out  of  the  Marsbalsea,  It  was  held 
tbat  be  could  maintain  an  action  against  the 
marshal  who  directed  the  execution  of  the  pro- 
cess and  tbe  officer  who  executed  tbe  same. 
Uarahalsea  Case,  10  Coke,  76. 

And  a  constable  was  held  liable  for  assault 
MoA  false  imprisonment  for  arresting  tbe  cap- 
tain of  a  Norwegian  vessel  on  bis  vessel  In  a 
«lvll  action,  where  be  was  Informed  as  to  the 
nationality,  and  that  the  debt  wonld  be  ad- 
justed at  the  coDHulate  of  that  Kingdom  in 
Boston.  The  court  said:  Being  Informed  of 
«1  L.  R.  A. 


When  a  perscm  ia  arrested  without  a  war- 
rant by  an  officer  on  suspicion  of  having 
committed  a  felony,  and  is  detained  in  the 
custody  of  such  officer  for  five  days,  and  re- 
leased without  having  been  taken  before  a 
magistrate,  there  being  notiiing  to  prevent 
the  officer  from  taking  the  prUoner  Iwfore 
a  magistrate  immediatoly  upon  the  arrest, 
the  question  whetiier  the  time  was  reasona- 
ble is  a  question  of  law,  and  it  is  error  to 
submit  it  to  the  jury  as  a  question  of  faet. 

The  detention  in  such  case  is,  as  a  matter 
of  law,  unreasonable. 

Coohran  t.  Toiler,  14  Minn.  385,  Gil.  293; 
Ocean  8.  8.  Co.     WilUamt,  09  Ga.  252. 

A  police  officer  has,  and  can  only  exercise, 
such  powera  as  he  is  authorized  to  do  by  the 
legislature,  dther  expressly  or  derivatiTely. 

State  V.  Freeman,  86  N.  C.  683;  Dill. 


I  the  fact  he  was  bound  to  know  the  law  tbat  the 
:  court  had  no  Jurisdiction  over  the  person  of 
the  captain  or  the  subject-matter  of  the  action. 
"Several  cases  have  been  called  to  our  atten- 
tion In  which  there  are  dicta  to  the  effect  that 
an  ufllcer  ia  not  bound  to  look  beyond  his  pre- 
cept, even  If  be  bas  knowledge  tbat  the  court 
has  no  Jurisdiction ;  but  an  examination  of 
these  cases  shows  that  tbe  facts  known  to  the 
officer  did  not  affect  tbe  Jurisdiction  of  the 
court,  but  related  to  irregularities  In  the  prior 
proceedings,  or  to  matters  merely  of  defense 
to  the  action."  Tellef&en  v.  Fee.  168  Mass. 
ISS,  4S  L.  R.  A.  481,  46  N.  B.  662. 

But  in  Stewart  v.  Hawley.  21  Wend.  562,  It 
was  held  that,  in  order  to  subject  a  constable 
to  responsibility  In  an  action  of  trespass  end 
false  imprisonment  In  making  an  arrest  under 
a  warrant  Issued  by  a  magistrate.  It  moat  bs 
sbown.  not  merely  that  tbe  magistrate  had  no 
Jurisdiction  to  issue  the  process,  but  tbat  It  so 
appeared  on  tbe  face  of  the  process. 

And  la  Ognel  v.  l>aston,  2  Leon,  84.  it  was 
said  that  If  a  sheriff  takes  a  party  by  force  of 
process  awarded  out  of  a  court  whicb  has  not 
jurladlctlou  of  tbe  principal  case,  he  Is  a  tre^ 
passer,  but  otherwise  if  the  court  has  authority 
of  the  principal  case.  There,  if  the  process  Is 
mlaconcelred.  It  la  only  erroneous. 

And  where  an  officer  seized  goods  supposed 
to  have  been  feloniously  stolen,  and  Imprisoned 
the  party  la  poasesslon'ln  obedience  to  a  war- 
rant of  a  magistrate,  it  was  held  that  he  was 
not  liable  In  trespass  for  tbe  arrest,  where  no 
previous  demand  of  a  copy  and  perusal  of  tbe 
warrant  was  made,  under  24  Geo.  II.  chap.  44, 
providing  that  no  action  shall  be  brought 
against  any  offleer  for  anything  done  in  obedi- 
ence to  any  warrant  of  any  Justice  of  tbe  peace 
unless  a  demand  bath  been  made  of  a  copy  and 
perusal  of  tbe  warrant.  Price  v.  Messenger,  2 
Bos.  A  P.  166,  3  Esp.  06.  In  tbis  case  the  court 
said :  "The  act  therefore  takes  It  for  granted 
tbat  an  officer  may  be  said  to  act  In  obedience 
to  tbe  warrant  of  a  Justice  of  tbe  peace,  though 
such  Justice  had  no  Jurisdiction,  and  though 
tbe  warrant  be  an  absolute  nulHty.  For  It  Is 
as  much  a  defect  of  Jurisdiction  If  tbe  Justice 
grant  au  Improper  warrant  in  a  case  over 
which  he  has  Jurisdiction,  na  If  he  had  no  Ju- 
risdiction over  the  case  at  all.  The  only  nnes- 
tlon  therefore  is.  Whether  the  act  of  tbe  officer 
was  done  In  obedience  to  any  warrant  of  any 
Justice  of  the  peace.  And,  considering  the  na- 
ture of  tbe  protection  Intended  to  be  given  t« 
offleers  by  this  act,  I  think  It  reasonable  to 
say  tbat  the  defendants  In  this  case  acted  In 
obedience  to  the  warrant  withbi  the  meaning 
of  tbe  legislature." 

And  under  47  Oeo.  III.,  chap.  78y^natltntliu 
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Mun.  Corp.  I  211;  Johnaon  v.  Americua,  46 
Ga.  80;  Tubbs  V.  Tukey,  3  Cush.  438,  .'>U  Am. 
Dec.  744;  Brock  v.  Stimson,  108  Mass.  520, 
II  Am.  llep.  3!)0;  Judson  v.  Rcardon.  US 
Minn.  431,  Gil.  387;  Phillips  v.  Fadden,  125 
Mass.  108;  Slate  v.  Parker,  75  N.  C.  240,  22 
Am.  Bcp.  060;  Uantcomb  v.  Rtisaell,  11 
0»y,  37S;  tianda  v.  Oravea,  48  N.  Y.  6S3; 
Six  Carpeutera'  CMe,  8  Coke,  I4Ga;  TtcilUn 
T.  Perkina,  77  Md.  203,  19  L.  K  A.  632,  2<t 
Atl.  286;  Lfnnen  T.  Banfield,  114  Mkh.  93, 
72  N.  W.  1. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

The  following  are  the  material  parts  of 
the  court's  charge,  of  which  the  plaintiffs 
in  error  complain:  "It  was  the  duty  of  the 
defendants,  whether  tiiey  caused  the  arrest 
and  imprisonment,  or  made  the  arrest  and 


imprisonment,  to  carry  the  plaintiff  with- 
out unreasonable  delay  before  a  magistrat* 
of  lawful  competency  for  that  purpose,  t» 
accuse  him  there  according  to  the  fornis  of 
law,  and  obtain  the  neceaaary  magisterial 
sauctiuii  for  any  further  detention  of  him. 
The  defendants  making  the  defense  here  (1 
mean  all  the  defendant  except  the  Buretiea) 
did  not  comply  with  the  command  of  the  law 
which  required  them  to  take  him  before  a- 
magistrate,  and  obtain  a  warrant  for  hia 
arrest.  They  have  not  shovrn  any  lawfuk 
reason  for  omitting  to  do  this.  He  Was  de- 
tained in  prison  an  unreasonable  time  with- 
out the  filing  of  an  affidavit  and  the  procur- 
ing of  a  warrant.  Their. ■failure  to  comply 
with  this  law  made  them  ti'espassers  from 
the  beginning  of  the  arrest.  The  permission 
which  the  law  gave  them  to  arrest  and  im- 
prison him  ori^nally  because  there  was  rea> 


a  court  of  justice  by  the  name  of  'The  Court  of 
Requests  for  the  sokes  of  Bollogbrooke  and 

Horncastle  and  wapentake  of  Candlesboe  (ex- 
cept the  parlabes  of  Uaga»bj  .  .  .  Steep- 
ing Magna  and  Firsbj)  in  tbe  county  of  Lincoln 
and  for  tbe  wapentakes  of  Oartree  ...  In 
tbe  said  count;-,"  an  action  of  trespass  for  as- 
sault and  false  ImprlBonment  could  not  be  maln- 
tatned  against  tbe  serJeant  executing  a  ca.  sa. 
Issued  from  Bucb  court,  on  account  of  tbe  want 
of  Jurisdiction  of  tbe  court  over  tbe  plaintiff, 
wbo  resided  In  an  excepted  parlsb.  Carratt  ▼. 
Morlej,  1  Q.  B.  18,  1  Gale  &  D.  45. 

As  to  Jurisdictional  facts,  see:  HofBcbulte 
T.  Dot,  78  Fed.  Rep.  436;  Wheaton  v.  Wbltte- 
more,  40  HIcb.  848,  13  N.  W.  769 :  Ressler  v. 
Peats.  80  III.  27&;  Savacool  v.  BouKbton.  6 
Wend.  270,  21  Am.  Dec.  181 :  Clarke  v.  May, 
I  Gray,  418,  61  Am.  Dec.  470. — supra,  I.  a; 
Ponlk  T.  Slocum,  8  Blackf.  421,  saprs,  1.  e. 

s.  Vhan  the  dafemdamt  U  cvempt  from  arreat. 

There  seems  to  be  a  contlit^t  of  autborltj  as 
to  tbe  liability  of  an  oflBcer  making  an  arrest, 
wbere  tbe  defendant  Is  exempt  from  sucb  an 
arrest.  The  olBcer  Is  fonerally  beld  liable 
wbere  be  arrests  twice  on  tbe  same  writ,  or 
arrests  after  ball  Is  given,  or  arrests  on  civil 
writs  without  exbausttng  property.  But  some 
eases  bold  that  tbe  privilege  of  exemption  of 
Infancy,  or  discharge  In  insolvency,  most  be 
pleaded,  and  may  be  waived. 

A  constable  wbo  arrested  a  debtor  on  an  exe- 
cution, and  committed  bim  to  Jail,  but  left  no 
copy  of  the  execution  with  the  Jailor,  wbo  re- 
fnsed  to  receive  him,  was  held  liable  for  assault 
and  battery  and  false  imprisonment  for  arrest- 
ing bim  again  on  the  same  execution,  as  tbe 
release  wss  a  voluntary  escape,  and  tbe  con- 
stable again  arresting  him  became  a  wrongdoer. 
Houghton  V.  Wilson,  10  Oray,  365. 

And  a  sheriff  arresting  a  man  on  a  warrant 
for  bigamy,  and  taking  a  defective  bail  bond, 
void  because  for  Insufficient  amount,  cannot 
tberearter  arrest  on  the  same  warrant,  as  the 
process  has  served  Its  purpose,  and  the  sheriff 
bns  no  further  power  to  act  under  It.  and  Is 
liable  for  arrest  and  false  Imprisonment.  Mc- 
Qoeen  T.  Heck,  1  Coldw.  212. 

And  an  officer  Is  liable  for  telse  Imprisonment 
where  he  arrests  a  party  after  he  fs  discharged 
from  m-rest  by  a  Justice  of  tbe  peace  on  giving 
a  recognizance.  Doyle  v.  Russell,  80  Barb.  300. 
The  court  said  that  If  the  recognizance  was  void 
It  was  an  escape  voluntary  on  the  part  of  tbe 
officer  and  tbe  complaining  witness,  and  tbe 
warrant  had  spent  its  force. 

And  an  officer  arresting  a  debtor  on  an  exe- 
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cntlott,  and  thereafter  discbarging  bim  upon 
his  showing  a  writ  of  protection  and  retumlnr 
tbe  execution  unsatisfled,  cannot  Justify  under 
tbe  execution  In  an  action  for  wrongful  arrest 
and  false  imprisonment.  Donaboe  v.  Shed,  ft 
Met.  826.  The  court  said  tbe  officer  may  apply 
for  leave  to  amend  bis  return  so  as  to  show  that 
the  arrest  bad  t>een  made  on  that  execution. 

And  a  sheriff  Is  liable  for  causing  plaintiff  to 
be  rearrested  on  a  remand  order  after  tbe  Judg* 
meat  conflnlng  the  plaintiff  to  Jail  Ilmlls  l» 
satislled,  and  notices'  by  tbe  attorney  of  the- 
Judgment  creditor  are  filed  in  tbe  aherllTa  of- 
fice to  discharge  the  debtor.  Davis  v.  Bowe,  11* 
M.  Y.  65,  23  N.  R.  166. 

A  sheriff  arresting  a  parry  under  an  order  of 
arrest,  and  accepting  ball  from  tbe  defendant, 
has  no  right  to  rearrest  btm  until  a^er  tbe  fail- 
ure of  the  bail  to  Justify,  as  presolbed  by  N. 
T.  Code  I'roc.  I  192.  providing  tbat  the  sberllT 
shall  deliver  a  certified  copy  of  tbe  undertakinc 
to  the  plaintiff,  wbo,  within  ten  days,  may  serve- 
notice  that  be  does  not  accept  tbe  bail,  and  t 
',  198,  providing  tbat  on  such  notice  tbe  sberlff 
or  defendant  may,  within  ten  days,  give  to  tfa» 
pinlntlff  notice  of  Justification.  Arteaga  v. 
Conner,  88  N.  Y.  403.  In  this  case  tbe  court 
said  :  "If  tbe  plaintiff  In  the  action  fails  wltb- 
In  the  time  named  In  |  102,  to  give  notice  that 
he  d'les  not  accept  tbe  ball,  be  is  deemed  t» 
have  accepted  It,  and  the  sheriff  is  exonerated. 
If  he  gives  tbe  notice,  then  tbe  sheriff,  for  hia 
own  protection,  or  tbe  defendant's  attorney,  or 
both  of  tbem,  may,  by  aotlce,  require  tbe  ball 
to  justify  ;  and  If  no  sucb  notice  be  given,  either 
by  the  sheriff  or  tbe  defendant's  attorney,  antft 
thus  the  ball  fait  to  Justify,  or  If  the  notic* 
be  given  and  the  ball  fail  to  Justify, — then,  un- 
der I  201  of  the  Code,  the  aberlff  himself  be- 
comes liable  as  ball,  and  bis  liability  as  bail 
does  not  ivprlng  Into  existence  until  sucb  foliar^ 
to  Justify.  Until  sucb  failure  he  cannot  re- 
arrest the  defendant.  To  allow  sucb  resrrest 
would  defeat  the  idaln  purpose  of  the  statute." 

And  under  a  writ  In  a  civil  cause  commanding 
to  attach  property  or  bold  to  ball,  If  tbe  officer 
'  attaches  property,  and  also  arrests  tbe  defend- 
nnt,  he  will  be  liable  for  false  imprlwnment,  al- 
though it  turns  out  that  tbe  defendant  bad  n«>> 
property  ■  lable  to  attachment.  The  Main*- 
Btatutev  do  not  authorize  a  levy  on  property 
and  a  seizure  of  the  Iwdy  of  The  debtor  at  th» 
same  time.    Traftou  v.  Gardiner,  89  Me.  501. 

In  an  action  against  a  constable  for  false  im* 
prisonment  In  arresting  plaintiff  on  a  Justice** 
execution,  tbe  burden  of  proof  is  on  tbe  plain- 
tiff to  show  that  be  bad  property  clearly  sub- 
ject to  tbe  execution,  and  that  tbe  coustabl* 
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iMHiaUe  eauN  for  it,  without  first  procuring 
*  mrraat,  flling  an  affidavit,  and  procuring 
a  warrant,  was  given  to  them  on  the  condi- 
tion that  they  would  not  detain  him  longer 
than  'was  reasonably  necessary  to  enable  an 
aESdavit  to  be  filed  and  a  warrant  to  be  pro- 
cured. Not  having  complied  with  that  con- 
dition, the  faet  that  he  waa  arrested  in  the 
first  instance  for  reasonable  cause  is  not 
eren  a  colorable  defense.  Three  of  these  de- 
fendants were  subordinate  officers  of  the 
superintendent  of  police.  They  did  what 
they  did  pursuant  to  orders  given  by  one  who 
had  a  right  to  ootnmand,  presumably.  That 
may,  as  it  ought  to,  mai:e  you  feel  that  they 
ought  not,  in  a  moral  sense,  be  held  respousi* 
hie  in  damages.  But  the  order  of  a  superior, 
or  of  one  who  had  a  r%ht  to  ctunniand  them, 
is  not  a  legal  reaaon  for  Uieir  onusaion  to 
comply  wiui  the  law  which  required  than, 

had  due  notice  tbereoC.  BariiTdt  v.  Valk,  12 
Wend.  146,  27  Am.  Dec.  124. 

But  In  Cassier  v.  Pal«a,  130  Moss.  401.  1  N. 
K.  922,  it  was  iiaEd  that  an  action  ot  trGspaas 
for  an  arrest  and  Imprisonmrat  cannot  be  main- 
tained against  the  offlcer  making  tbe  arrest  by 
an  InCant  who  Is  exempt  Iron  arrvst  for  debt. 
If  tbe  process  Is  iMued  by  a  court  having  Juris- 
diction, and  It  appears  upon  Its  face  to  be  regu- 
lar and  viUld,  vno  If  It  ii  frandulentlj  or  Il- 
legally lasued. 

And  an  action  will  not  He  against  a  sheriff 
for  arresting  a  party  who  was  attending  under 
a  •ummoDi  from  tbe  court,  although  it  is  al- 
leged that  the  party  was  thereby  privileged, 
and  that  the  defendants  knew  the  fact  and  made 
tbe  arrest  maliciously.  Magoay  Bart,  6  Q. 
B.  S8],  Dav.  &  M.  6S2,  7  Jar.  1116.  In  this 
case  tbe  court  said :  "Though  the  sheriff  may 
know  the  party  has  the  privilege.  It  la  Impos- 
alble  for  blm  to  be  certain  that  the  party  means 
to  flalm  It,  aod  unless  be  does  claim  It,  he  la 
in  lawful  custody,  and  ihe  Judgment  satisfied." 

And  an  offlcer  Is  not  liable  for  assanlt  and 
battery  and  Calse  Imprisonment  for  arresting 
tbe  defendant  upon  a  valid  execution,  altboagb 
the  dofendant  shows  to  tbe  officer  before  he 
la  arreated  a  discbarge  under  tbe  insolvent  law 
rendered  after  tbe  Judgment  on  whlcb  tbe  exe- 
eotlon  lasued.   Wllmarth  v.  Bart,  7  Met.  297. 

A  sheriff  waa  held  not  liable  in  an  action  of 
trespass  and  false  Imprisonment  for  arresting 
a  discharged  insolvent  or  person  who  took  ad- 
vantage of  20  Geo.  III.  chap.  64,  passed  on  the 
occastOD  of  the  prisons  In  London  being  burned 
by  rioters,  providing  that  persona  "shall  not  be 
liable  to  be  arrested  by  virtue  of  any  civil  proc- 
ess out  of  any  court,"  where  the  plaintiff,  an 
Inhnbltant  of  Bath,  gave  special  ball  befoi-e  the 
riot,  and  then  came  up  to  London  to  free  his 
ball  and  himself.  Tarlton  v.  Fleber,  2  Doug). 
671.  In  this  case  tbe  court  said:  "It  would 
be  extremely  bard,  Indeed,  upon  tbe  sheriff  or 
his  officers  It  they  were  bound  to  inquire  Into 
the  truth  of  tbe  exemption,  and  determine  npon 
It  at  their  peril." 

A  sheriff  arresting  an  absconding  debtor  on 
a  valid  means  process  was  held  not  liable  In 
£alae  Imprlsonrnwit  where  he  arrested  the  debt- 
or after  tbs  plaintiff  allowed  him  to  depart,  al- 
though at  the  time  of  the  second  arrest  the  dec- 
laration bad  become  detached,  and  was  loet. 
Aldricb  V.  Weeks.  62  Vt.  89,  19  Atl.  115.  In 
this  cane  tbe  court  eald :  "Had  the  offlcer  the 
right  to  recapture  the  plaintiff,  having  lost  the 
declaration?  That  depended  upon  whether  the 
offlcer  conid  return  the  writ  and  tbe  Justice  le- 
gally take  Jnrladlctlon  of  the  autt.  The  process 
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in  a  reasonable  time,  to  file  an  affidavit  and 
procure  a  warrant.  Tbe  court  having  thia- 
conception  of  the  law  applicable  to  tbe  case, 
there  is  nothing  for  you  to  do  but  to  assese- 
the  damages." 

It  was  shown  on  the  trial  that  the  plain- 
tiff was  arrested  by  the  defendant  officers- 
without  warrant,  as  alleged  in  the  petition^ 
and  waa  imprisoned  after  such  arrest  for  a 
period  of  more  than  five  days,  without  any 
warrant  for  his  detention,  and  without  any 
charge  having  been  made  against  him  before- 
any  competent  tribunal,  or  opportunity  al- 
lowed him  for  a  trial;  that  during  his  im- 
prisonment he  frequently  demanded  to  be  in- 
formed of  the  nature  of  the  charge  on  whit^ 
he  was  detained,  and  to  be  taken  before  a 
proper  court  for  a  hearing  thereon;  and' 
that  at  the  end  of  the  period  named,  when  he 
waa  diaehaiged  from  prison,  no  complaint 

was  complete.  It  was  duly  returned,  the  defend- 
ant therein  waa  present.  We  hold  that  tbe  Jus- 
tice had  Jurisdiction;  that  be  could,  under  f 
1172,  Rev.  Laws,  order  a  new  declaration  filed; 
that  wltbln  that  statute  an  action  may  be  sald> 
to  be  pending  In  court  at  any  time  after  the  of- 
flcer begins  to  make  Service ;  and  tbat  when  the- 
salt  was  entered  such  order  could  have  been- 
made,  although  the  loss  of  the  declaration  hap- 
pened before  tbe  return  day  of  tbe  writ."  It 
also  said :  "All  that  is  required  of  tbe  sherilT 
Id  the  service  Of  mesne  process  Is  that  he  have 
Ihe  party  in  court  to  answer.  If  he  does,  he 
dlsc^hargea  hla  duty.  It  Is  stated  In  Bacon'a 
Abridgment,  Escape  (C)  :  'If  the  prisoner  la 
In  custody  on  mesne  process,  the  sheriff  may  re- 
take him  after  having  permitted  him  to  go  at 
Intge' ;  aod  so  we  bold.  8  BI.  Com.  290 ;  Not- 
tingham's Case.  Noy.  72;  Lewis  v.  Morland,  t 
Barn.  &  Aid.  36;  Atkinson  v.  Matteaon,  2  T.  R. 
172 :  Hawkins  v.  Plomer,  2  W.  BI.  1048 ;  Stone- 
V.  Woods.  5  Johns.  182.  In  Itavenscroft  v. 
Eyles,  2  WUs.  295,  It  was  adjudged  to  the  con- 
trary, citing  only  the  cases  of  Key  v,  Brlggs, 
Rklnner,  582.  and  Scott  v.  Peacock.  1  Salk.  271. 
neither  of  which  support  4he  decision,  for,  la* 
the  first,  as  we  construe  the  case,  although  tbe- 
arreat  was  made  upon  mesne  process,  the  pris- 
oner was  not  produced  at  tbe  return,  and  in  the- 
latter,  tbe  escape  was  of  a  prisoner  In  execu- 
tion. The  court  were  evidently  misled,  and  ap- 
plied the  rule  as  to  an  escape  In  execution  to  an 
escape  in  mesne  process." 

In  Dickinson  v.  Brown,  1  Rsp.  218,  where  an 
alleged  father  of  a  bastard  child  was  arrestee 
on  a  warrant  and  brought  before  a  magistrate 
to  make  him  Qnd  sureties  to  indemnify  the- 
parlsb,  and  he  was  let  go  on  a  promise  to  find 
sureties,  and. was  afterwards  arrested  on  the- 
sarne  warrant.  It  was  held  that  tbe  second  ar- 
rest was  JuBtlflcd  by  the  warrant.  On  a  motion- 
for  a  new  trial.  It  was  refused.  The  reporter 
says:  "But  It  appeared  to  be  rather  on  tbe- 
ground  of  the  plalntHTs  having  consented  tbat 
the  warrant  should  remain  In  force  until  the- 
second  surety  to  tbe  parish  was  perfected,  than, 
as  holding  the  second  arrest  under  the  warrant 
to  be  legal." 

f.  Return. 

A  writ  authorising  an  arrest  Is  no  Justifica- 
tion if  there  Is  no  return.  But  In  England  aa 
Inferior  officer  executing  a  warrant  Is  not  preju- 
diced by  tbe  failure  of  bis  superior  officer  to- 
make  a  return, 

A  constable  who  Justlflea  taking  the  plain- 
tiff's body  under  an  order  of  attachment  must 
show  tbe  return  of  the  process,  or  else  he  will 
be  a  trespasser  ab  tniiio.    Ellis  v^  Cleveland, 
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had  hten  filed  agai&rt  him,  nor  trial  allowed 
lum:  These  facta  were  not  disputed.  The 
■eridence  of  the  defense  was  dired^  entirely 
-to  the  establish ment  of  good  cause  for  the 
«rrest,  and  to  the  subject  of  damages.  There 
vas  no  impropriety,  therefore,  in  the  court 
treating  as  imdisputed  the  facts  above 
■stated,  and  no  complaint  is  urged  here  on 
that  account.  The  objection  made  is  to  that 
-part  of  the  diarga  by  which  the  jury  were 
inBtmcted,  in  substaneei  that,  though  the 
defendants  marking  the  arrest  or  causing  it 
to  be  made  had  good  eause  therefor,  that 
-did  not  justify  the  imprisonment  of  the 
plaintilT  thereunder  for  a  longer  period  than 
-was  reasonably  necessary  to  enable  the  de- 
fendants to  obtain  a  warrant  or  authority 
from  some  competent  tribunal  for  bis  fur- 
ther detention ;  and  that  his  continued  im- 
prisonment, without  such  warrant  or  au- 

54  Vt.  487.  In  tbis  case  tbe  court  said:  "He 
la  commanded  to  retom  the  writ,  and  be  shall 
mot  be  protected  bf  It  unless  be  shows  that  he 
has  paid  due  and  fall  obedience  to  Its  com- 
mand.." 

Id  an  action  of  trespass  for  false  Imprlson- 
onent  against  a  sberiff,  a  plea  alleging  tbat  bis 
proceedings  on  tbe  warrant  will  appear  from 
the  record  thereof  In  the  otSce  of  tbe  clerk  of 
tbe  court  Is  the  substance  of  a  good  Jnstlflca- 
tion,  and  will  avail  when  attacked  br  a  gen- 
■ei-al  demurrer  onlr,  as  It  Inferentlallr  and  argn- 
nientatlvel;  alleges  tbat  defendant  did  retnrn 
ihl8  warrant.  Kent  v.  Miles,  65  Vt.  682,  27  Atl. 
184.  In  this  case  the  coart  said  tbat  there 
•can  be  no  Justification  under  a  return  of  a  proc- 
ess unless  it  Is  returned  as  alleged. 

It  a  sheriff  takes  a  man  b;  a  capias  and  does 
not  return  the  writ,  false  ImprisoBment  lies, 
t»ut  not  against  tbe  bailiff  If  the  sheriff  does 
not  return  tbe  writ,  for  the  default  of  the  sher- 
iff shall  not  condemn  the  bailiff.  Hill,  J.,  11 
Hen.  IV.  58. 

And  where  a  sheriff  having  a  latitat  delivered 
«  warrant  to  bis  t>a1llff  to  arrest  tbe  plaintiff, 
it  was  held  that  no  action  would  lie  against  tbe 
bailiff,  although  tbe  sheriff  did  not  return  tbe 
writ.  Olrllng's  Case,  W.  Jones,  376.  In  this 
-ease  It  was  said  that  U  a  sheriff  bad  no  writ, 
and  gave  a  warrant  to  a  bailiff  to  made  an  ar. 
rest,  that  an  action  of  trespass  would  lie  against 
Ihe  bailiff  and  against  the  sheriff  also. 

A  warrant  returnable  to  an  improper  court 
4kffords  no  Justiflcatian.  Batcbelder  v.  Carrier, 
45  N.  n.  400. 

In  an  action  for  malicious  arrest.  It  was  held 
tbat  there  was  no  arrest  where  the  sberiff  read 
Ills  warrant  ot  arrest  for  debt  to  the  party,  and 
taking  bis  fee,  proceeded  to  the  defendant's  at- 
torney for  ball,  and  returned  tbat  he  had  taken 
tbe  party.   George  v,  Bedford,  S  Car.  A  P.  464. 

Where.th»  worrant  Is  not  to  poBteatton  vf  tke 

arreatliig  officer. 

It  seems  that  there  Is  a  conflict  of  authority 
as  to  the  liability  of  an  ofllcer  making  an  arrest 
If  the  warrant  Is  not  in  tbe  officer's  hands. 

An  olTlcer  arresting  for  taxes  on  a  tax  war- 
rant was  held  to  be  a  trespasser  where  be  had 
«ot  the  warrant  with  blm  at  the  time  of  arrest. 
«mlth  V.  Clark,  BS  N.  J.  L.  197,  21  Atl.  401. 
In  this  case  tbe  court  said :  "The  only  question 
thar  it  is  now  npcpsnary  to  decide  is,  whether 
an  oflloer  can  lawfully  mnke  sn  arrest  by  virtue 
-of  process  which  he  baa  not  with  him  at  the 
time.  We  think  tbe  authorities  are  adverse  to 
tbe  affirmative  of  this  proposition.  They  are  all 
to  the  effect  tbat  the  ofllcer  making  the  airest 
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thority,  rendered  them  liable  a«  wrongdoera- 
from  the  beginning,  leaving  only  the  quea* 
tion  of  damages  for  the  consideration  of  the 
jury.  In  this  charge,  we  think,  there  was 
no  error.  It  is  provided  by  S  7130  of  Uks 
Hevised  Statutes  that  "when  a  felony  hu 
been  committed  any  person  may^  without  a 
warrant,  arrest  another  who,  he  believes,  and 
has  reasonaUe  cause  to  believe,  is  guilty  of 
the  offense,  and  may  detain  him  until  a  legal 
warrant  can  be  obtained."  And  S  7143  oon- 
taine  tbe  provision  that,  "if  it  beccmies  neces- 
sary, for  any  just  cause,  to  adjourn  the  ex- 
amination of  the  accused,  the  ma^trate 
may  order  such  adjournment,  and  commit 
tile  accused,  from  time  to  time,  for  safe  keep- 
ing, to  tbe  jail  of  tbe  county,  until  the  cause 
of  the  delay  is  removed,  and  no  longer ;  but 
the  whole  time  of  such  ecmfinement  in  Jail 
shall  not  exeeed  four  days;  or,  tiie  officer 

must  be  In  a  situation  to  show.  If  required,  the 
authority  under  which  he  Is  acting.  It  Is  tbe 
legal  right  of  tbe  citizen  when  arrested  tbat 
such  shall  be  the  situation,  and,  therefore, 
when  such  situation  does  not  exist  tbe  arrest 
Is  a  legal  wrong.  I  And  no  countenance  what- 
ever, el:  her  in  the  decisions  or  in  legal  theory, 
that  such  proceedings  are  legal  until  tbe  pei^ 
son  taken  has  demanded  an  Inspection  of  tbe 
warrant.  The  true  doctrine  Is,  tbat  tbe  pro- 
ceeding is  wrongful  ob  UUUo."  Tbe  authority 
of  this  ease  is  dmled  In  Cabell  v.  Arnold,  U 
Tex.  102,  22  L.  B.  A.  87,  28  8.  W.  645. 

As  to  whether  an  officer  Is  liable  for  making 
an  arrest  In  a  bastardy  case  where  the  warrant 
la  Bot  in  the  officer's  possession  but  Is  In  the 
possession  ot  a  superior  officer.  It  was  said  In 
Galltsrd  V.  Laxton.  2  Best  &  3.  363  :  "We  have 
already  expressed  our  opinion  that.  If  requested, 
the  olCcers  were  bound  to  produce  the  warrant, 
and  if  so,  the  keeping  him  In  custody  after  sncb 
request  and  noncompliance  would  not  be  legal, 
and  It  could  hardly  t>e  contended  tbat  tbe  arrest 
Itself  would  be  legal  though  tbe  detention,  un- 
der the  circumstances  above  supposed,  would  be 
Illegal :  and  In  this  view  of  the  ease  It  appears 
to  us  that  tbe  officers  were  bound  to  have  tbe 
warrant  ready  to  be  produced  If  required,  and 
that  If  they  had  It  not,  the  arrest  would  not 
be  legal.  If  an  action  had  been  brought  against 
tbe  officers  for  making  the  arrest,  and  they  had 
pleaded  a  plea  of  Justification  under  the  war- 
rant, they  most,  according  to  all  the  precedents, 
have  pleaded  tbat  It  was  delivered  to  them  to 
be  executed,  and  though  It  Is  not  stated  in  tbe 
precedents  tbat  they  had  actual  posseaalon  at 
the  time  of  the  arrest,  It  is  to  be  presumed,  from 
the  allegation  of  delivery  to  them,  tbat  tbey  had 
continued  to  hold  It." 

Ill  Cabell  V.  Arnold,  86  Tex.  102,  22  L.  R.  A. 
87,  23  8.  W.  645,  it  was  held  that  a  marshal  of 
the  United  States  court  was  not  liable  in  false 
Imprisonment  where  he  held  a  warrant  for  tbe 
srrest  of  jdalntiff  on  a  charge  of  felony,  and  bis 
deputy  made  tbe  arrest,  on  a  telegram  from  tbe 
marshal.  The  court  said :  "In  the  case  be- 
fore us.  It  la  not  shown  that  any  act  was  done 
In  arresting  and  detaining  the  plaintiff  tbat 
would  not  have  been  strletly  lawful  bad  the 
warrant  l>e«  In  tbe  possession  of  the  deputlea 
at  time  and  place  of  arrest ;  nor  does  it  appear 
tbat  plaintiff  suffered  any  loss,  indignity.  In- 
convenience, or  deprivation  of  freedom  which 
be  would  not  have  suffered  had  the  warrant 
then  been  In  tbeir  hands  and  every  step  In  the 
pro<-edure  contemplated  by  the  statute  strictly 
followed;  and  under  such  circumstances  we  are 
of  pinion  that  the  charge  o£Hfte  court  |to  tbe 
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■MTing  in  enatody  uij  tuch  person  may,  by 
«he  written  order  of  the  magiatrate,  detain 
liiin  in  custody  in  some  secure  and  conven- 
ient place,  other  than  tlie  jail,  to  be  desig- 
nated by  the  niagistnte  In  his  order,  not  «k- 
needing  four  days."  Hie  right  to  make  ar- 
rests without  warrant  is  conferred  by  the 
statute  in  order  to  prevent  the  escape  of 
•crimimds  where  that  u  likely  to  result  from 
■delay  in  procuring  a  writ  for  their  appre- 
hension; aud  it  was  not  the  purpose  to  dis- 
pense with  the  necessity  of  obtaining  such 
writ  as  soon  as  the  situation  will  reasonably 
permit.  To  afford  protection  to  the  officer 
•or  person  making  the  arrest,  the  authority 
must  be  strictly  pursued;  and  no  unreaoon- 
■able  delay  in  procuring  a  proper  warrant  for 
the  prisoner's  detention  can  be  excused  or 
tolerated.  Any  other  rule  would  leave  the 
power  open  to  great  abuse  and  oppression. 

«ff«ct  that  the  warrant  did  not  Jnstlfy  the  arrest 
HDleM  ft  wss  In  possession  of  the  deputies  at 
time  and  place  of  arrest  was  erroneous."  It 
was  also  said  that  only  one  case  has  been  fonnd 
where  a  liability  attaches  for  maklns  an  arrest 
tinder  a  warrant  where  it  was  not  In  possession 
«f  the  executing  officer.  "Sucb  seems  to  have 
been  the  ruling  of  the  court  of  errors  and  ap- 
iieala  of  New  Jersey  lo  ease  of  Smith  v.  Clark, 
-53  N.  J.  L.  197,  21  Atl.  491 :  bat  the  authorities 
-died  Id  that  case  all  had  application  to  the 
'question  that  arises  In  a  criminal  case  where 
«  Iieraon  is  durged  with  assault,  assault  and 
tatterr.  or  homicide,  growing  ont  of  force  used 
In  resisting  arrest,  which  are  not  believed  to  be 
Applicable  to  this  case." 

In  Heeds  v.  Carver.  SO  N.  C.  (8  fred.  L.) 
-298,  it  was  held  that  a  deputy  of  a  sheriff  was 
■ma  far  bound  1^  precepts  In  the  bands  of  his 
gurlttdpal  that  neither  he  nor  his  principal  was 
liable  to  an  action  for  false  Imprisonment,  In 
detaining  a  man  in  prison,  arrested  upon  one 
process  and  discharged  on  that,  when  another 
valid  process  was  in  the  hands  of  the  principal, 
on  which  he  was  snbject  to  arrest ;  and  this, 
«Itbongh  neither  the  deputy  nor  the  person  ar- 
verted  knew  tliat  the  sheriff  had  such  process. 
In  this  case  tbe  court  said:  "If  the  officer  ex- 
pressly  declare  that  be  arrests  under  an  illegal 
precept  and  on  that  only,  yet  he  Is  not  guilty 
<a  false  imprisonment  If  he  had,  at  tbe  time,  a 
Isgal  one,  for  tbe  lawfulness  of  tbe  arrest  doea 
not  depend  on  what  be  says,  hot  what  he  has. 
State  V.  KIrby,  24  N.  C.  (2  Ired.  L.)  201;  State 
T.  BIrod,  28  N.  C  (6  Ired.  I^)  260." 

A  constable  was  hdd  not  liable  for  felse  Im- 
prisonment where  he  made  an  arrest  tor  a 
breach  of  the  peacs  while  a  Justice  was  making 
out  the  warrant.  Taylor  v.  Strong,  S  Wend. 
384.  In  thla  case  the  coDstabl^  while  trying 
to  arrest  plaintiff  on  an  ezseatlon,  was  as- 
vaulted  by  tbe  plaintiff,  who  escaped  and  settled 
the  debt,  and  tbe  constable  followed  and  applied 
to  m  Jastlce  of  the  peace  for  a  warrant  for  each 
breach  of  the  peace. 

Where  a  eaplaa  Issues  to  tbe  sheriff  without 
the  original,  and  he  serves  It,  false  Imprisonment 
does  not  lie,  for  It  Is  not  the  default  of  the 
sheriff.    11  Hen.  IV.,  86. 

Where  the  warrant  Is  not  In  the  possession 
«t  the  officer,  sea  Btnmg  t.  Ives,  1  Boot,  88S, 
imira.  III.  d. 

IL  WWuM  warrwmt. 

a.  For  e  /ebmy- 

A  police  officer  who  makes  an  arrest  on  rea- 
•onable  stuplcton  <rf  felony  will  not  be  liable  for 
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The  detention  of  the  plaintiff  in  prison  (or  a 
period  of  five  days  and  more,  without  any 
writ,  or  order  of  any  court,  and  in  disre- 
gard of  bia  repotted  demands  to  be  siven  a 
bearing,  was  without  excuse  or  palliation. 
'None  was  offered.  It  was  a  palpable  and 
arbitrary  abuse  of  ofBcial  power.  Not  hav- 
ing pursued  their, authority  to  arrest  with- 
out warrant  by  failing  to  obtain  within  a 
reasonable  time  a  writ  or  order  for  tbe  ptain- 
tilf'B  detention,  tbe  defendants  placed  them- 
selves in  the  same  situation  as  if  they  had 
originally  acted  without  authority.  It  is  a 
familiar  rule  that  one  who  abuses  an  au- 
thority given  him  by  law  becomes  a  tres- 
passer cb  initio.  That  rule  has  often  been 
applied  in  eases  like  tbe  present  one.  In 
Brook  V.  Btimson,  108  Mass.  520,  11  Am. 
Rep.  300.  it  waa  held  that  "an  officer  who 
arrests  an  offender  without  a  warrant,  by 

false  Imprisonment,  although  no  felony  in  tmct 
has  been  committed.  But  where  his  Informa- 
tion 1b  obtained  from  persona  who  are  known  to 
be  unreltRhle,  or,  having  means  at  hand  to  as- 
certain the  truth  of  the  suspicion  tbe  officer 
falls  to  verify  the  same,  be  will  be  liable.  Here 
snsplclon  that  a  felony  has  been  committed 
without  reasonable  grounds  therefor  will  not 
Ju&tlfy  an  officer  In  making  an  arrest. 

A  peace  officer  is  not  liable  In  trespass  and 
false  Imprisonment  where  be  makes  an  arrest 
withoot  a  warrant  on  a  reasonable  charge  of 
felony.  Samuel  v.  Payne,  1  Dougl.  859 ;  Dlers 
V.  Hftlton,  46  Neb.  121,  64  N.  W.  722 ;  Lawrence 
T.  Hedger,  3  Taunt.  14;  Beckwith  v.  I'hilby,  6 
Barn.  &  C.  635,  9  Dowl.  ft  B.  487 ;  Rohan  v. 
Eiawln,  S  Cusb.  281;  Wakely  v.  Hart.  6  Blnn. 
816 ;  Hobbs  v.  Branscomb,  S  Campb.  430 ;  Ful- 
ton T.  Staats,  41  N.  T.  488 ;  Firestone  v.  Rice, 
71  Mich.  377,  38  N.  W.  885 ;  Davis  v.  Eusacll, 
2  Moore  &  P.  B90,  5  Blng.  3S4 ;  Wasson  v.  Can- 
fleld.  6  BlBCkf.  406 :  HcCarthy  v.  DeArmit,  99 
Pa.  68 ;  Kirk  Garrett,  84  Ud.  888,  SB  AU. 
10S9 ;  Wade  v.  Chaffee,  8  B.  X.  224,  B  Am.  Rap. 
572. 

This  rule  was  held  not  to  conflict  with  Pa. 
Const,  art.  9,  |  7,  providing  that  no  arrest  Is 
lawful  wllhout  a  warrant  Issued  on  prolmble 
cause  supported  by  oath.   Wakely  v.  Hart,  0 

Blnn.  316. 

In  HcCarthy  v.  De  Armlt,  99  .Pa.  63,  tbe 
court  said :  "If  a  peace  officer  wantonly  ar- 
rests and  Imprisons  an  innocent  man,  he  ought 
to  be  held  liable  In  quite  as  heavy  punitive  dam- 
ages as  a  private  person  would  be  for  a  cause- 
less sad  malicious  prosecution ;  but  If  without 
malice,  and  In  the  honest  endeavor  to  arrest 
and  bring  a  felon  to  Justice,  he  arrests  and  Im- 
prisons an  Innocent  person  who  Is  unjustly  sas- 
pected,  he  will  not  be  held  liable  therefor." 

In  Fulton  V.  Staats,  41  N.  Y.  498,  the  court 
said  that,  if,  upon  arriving  at  the  plalntHTs 
residence,  he  finds  the  Infornutlon  to  be  er- 
roneous, ths  officer  baa  no  ritbt  to  proceed  fur- 
ther. 

In  Hobbs  V.  Branscomb,  8  Ckmpb.  420,  Lord 
Ellenborough  said  "that  very  Injurious  conse- 
quences might  follow  to  tbe  public.  If  the  peace 
officers,  who  ought  to  receive  Into  custody  a 
person  charged  with  a  felony,  were  personally 
answerable,  should  It  turn  out  that  In  point  erf 
law  no  felony  bad  been  committed." 

In  Rohan  v.  Sawln,  B  Cnsh.  281,  tbe  charge 
was  receiving  stolen  goods  knowing  them  to 
have  been  stolen,  and  It  was  held  to  be  sub- 
stantially of  tbe  same  character  as  larceny. 

In  Beckwith  v.  Philby,  6  Bam.  A  C.  636,  ,0 
Dowi.  A  B.  487.  the  eou^g^If  J  ^;®^&^ 
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authority  of  a  statute  which  authorizes  such 
an  arrest  only  as  ;^reliiuinary  to  taking  hiui 
before  a  court,  is  liable  for  assault  and  false 
imprisonment  if  he  omits  to  take  him  before 
the  court."  Numerous  authorities  for  the 
similar  application  of  the  rule  are  collected 
in  the  opinion  of  the  court  in  that  case,  and 
many  others  might  be  cited,  some  of  which 
are  referred  to  in  the  brief  of  the  defendant 
in  error.  The  arresting  officer  in  such  case 
cannot  justify  the  holding  of  the  prisoner 
without  warrant  on  the  ground  that  time  is 
necessary  to  investigate  the  case  and  pro- 
cure evidence  against  him.  Section  7143  of 
the  Revised  Statutes,  already  quoted,  pro- 
vides for  cases  where  such  delay  becomes 
nccesBary  by  authorizing  the  magistrate  be- 

(llstlDctloo  betweeo  a  private  Individual  and  a 
constable.  In  order  to  Justify  the  former  In 
cBuslDg  tbe  ImprlBonmeiit  of  a  person,  be  mast 
not  only  make  out  a  reasonable  ground  of  ans- 
plclon,  but  he  must  -prove  tbat  a  felonj  bas 
actually  been  committed ;  wbereas  a  constable, 
having  reasonable  ground  to  suspect  that  a  fel- 
ony has  been  committed.  Is  anthorlzed  to  detain 
tbe  party  suspected  until  Inquiry  can  be  mada 
by  tbe  proper  authorities." 

la  Ledwlth  V.  Catcbpole.  Holt,  481,  note, 
which  wan  an  action  against  one  of  tbe  mar- 
•balmen  of  the  Lord  Mayor  of  London,  a  ver- 
dict WHS  found  for  tbe  defendant.  In  this  case 
8..  who  had  lost  some  linens,  brought  a  party 
to  the  defendant,  who  said  that  N.  had  called 
a  coach  and  put  S.*8  goods  Into  it  at  a  public 
house ;  that  the  plaintiff  put  his  head  into  tbe 
coach,  and  that  afterwards  tbe  coach  stopped 
at  another  house  and  plaintiff  met  It  tbere.  and 
took  the  plaintiff  to  the  defendant  for  the 
purpose  of  having  him  apprehended,  and  S. 
said:  "I  have  lost  some  cloth,  but  I  don't  say 
that  It  was  he  who  stole  It ;  I  know  nothing 
of  tbat,  but  stolen  It  was.'*  The  defendant  be- 
ing asked  by  tbe  plaintiff  what  authority  be  had 
to  arrest  him.  produced  a  hanger,  and  said, 
"that  was  bis  autborlty."  He  then  arrested 
the  plaintiff,  and  he  was  brought  tbe  next  day 
before  the  sitting  alderman  and  discharged. 
In  this  case  Bnller,  J.,  said:  "Where  a  posi- 
tive charge  of  felony  Is  made,  the  party  mak- 
ing It  Is  obliged  to  follow  It  ap  witb  a  prosecu- 
tion, or  Is  himself  liable  to  an  action.  In  snch 
case,  the  constable  Is  merely  ministerial,  and 
bound  to  take  the  party  up,  and  carry  him  be- 
fore a  ma^itrate ;  the  magistrate  must  then 
examine  Into  tbe  matter  upon  oath,  which  tbe 
constable  cannot  do." 

A  sheriff  was  held  not  liable  for  making  an 
arrest  where  he  had  a  warrant  for  tbe  arrest 
of  Z.  and  another  unknown  person  for  destroy- 
ing a  dam,  and  they  bad  been  tracked  by  welt- 
known  citizens  to  the  house  of  Z.,  end  plaintiff 
and  Z.  were  tbe  only  male  occupants,  and  there 
were  suspicious  Indications  of  guilt  at  the 
house,  and  on  the  clothing  of  both  parties.  The 
crime  alleged  was  a  felony.  Firestone  t.  Rice, 
71  Mich.  877,  38  N.  W.  885. 

And  where  a  constable  had  reasonable 
grounds  to  suppose  that  the  plaintiff  had  com- 
mitted a  felony,  be  was  held  not  liable  In  tres- 
pass for  assault  and  false  imprisonment  where 
be,  at  the  Instance  of  H.,  apprehended  plaintiff 
Hi  her  lodgings  and  took  her  from  ber  bed,  at 
night,  to  prison.  Davis  v.  Hussell,  2  Moore  ft 
P.  390,  6  Bing.  3B4.  In  this  case  H.  had  ac- 
cused the  plaintiff  of  robbery,  and  gave  tbe 
couslable  a  letter  directed  to  plaintiff,  wblcb 
letter  tbe  constable  opened,  and  this  purported 
to  come  from  an  accomplice  in  the  robbery,  i 
llie  ehaxg*  agalnat  plalntlfl  waa  dismissed,  and 
61L.R.A. 


fore  whom  the  accused  is  taken  to  adjourn 
the  examination  from  time  to  time  and 
commit  the  accused  until  the  cause  of  the- 
delay  is  removed.  But  that  section  forbid» 
the  imprisonment  for  any  period  exceeding 
four  days. 

In  behalf  of  the  plaintiffs  in  error  Leger, 
Miller,  and  Frank  it  is  contended  that,  as- 
they  were  subordinate  officers,  acting  under 
orders  from  the  chief  of  the  police  force  in 
arresting  the  defendant  in  error  and  deliver- 
ing him  into  the  custody  of  tiie  patrolmen^ 
who  conveyed  him  to  tbe  city  prison  in  obe- 
dience to  the  ehiePs  orders,  they  should  not 
be  held  responsible  for  his  subsequent  im- 
prisonment nor  for  the  omission  to  obtain 
the  necessary  warrant  and  bring  him  to  trial. 

the  letter  was  aCten»rds  shown  to  have  been 
written  by  H.,  who  was  convicted  of  tbe  rob- 
bery and  sentenced  to  seven  years'  transporta- 
tion.   She  committed  suicide  tbe  next  day. 

Where  a  constable  arrested  a  party  at  the 
instance  of  another  upon  a  charge  of  felony, 
the  constable  was  acquitted  nnder  7  James  I., 
chap.  0,  providing  tbat  If  an  action  of  trespass, 
battery,  or  false  Imprisonment  shall  be  brought 
against  any  constable  Cor  or  concerning  any 
matter  by  tbem  done  by  virtue  of  their  office  It 
nhsii  be  lawful  for  tbem  to  plead  tbe  general  Is- 
sue that  be  Is  not  guilty,  and  to  give  snch  spe- 
cial matter  In  evidence  to  the  Jury  wbldi  aball 
try  tbe  same,  "wblcb  special  matter  being 
pleaded  had  been  a  good  and  sufficient  matter 
In  law  to  have  discharged  tbe  said  defendant  or 
defendants  of  tbe  trespass  or  other  matter  laid 
to  bis  or  their  charge."  Hoogb  v.  Marcbant, 
Hoody  *  M.  610. 

Where  an  officer  made  on  arrest  on  Informa- 
tion of  a  passenger  on  a  steamboat  that  her 
purse  was  stolen,  on  action  against  the  con- 
stable failed  for  want  of  notice  of  action  stat- 
ing tbe  time  of  tbe  commission  of  tbe  act,  and 
that  it  was  done  maliciously.  Scott  v.  Bebarn. 
26  Ont.  Bep.  450. 

In  an  action  of  trespass  against  a  constable 
for  arresting  and  Imprisoning  plaintiff  without 
probable  cause.  It  was  held  that  the  constable 
under  tbe  general  Issue  might  give  evidence  of 
tbe  contents  of  plalntlfTs  tmnk  tor  the  purpose 
of  showing  tbat  be  was  addicted  to  burglary. 
Russell  V.  Shuster,  8  Watts  ft  B.  808.  In  this 
case  the  plaintiff  evidently  was  arrested  with- 
out a  warrant,  and  apparently  was  arrested  on 
suspicion  alone.  The  coart  said:  "A  eonsU- 
ble  may  Justl^f  an  arrest  for  reasonable  cause 
of  suspicion  alone ;  and  In  this  respect  he  stand* 
on  more  favorable  ground  than  a  private  per- 
son, who  must  sbow.  In  addition  to  such  cause, 
that  a  felony  was  actually  committed." 

A  deftttse  Justifying  an  arrest  by  officers  with- 
out a  warrant  for  a  supposed  felony  by  virtue 
of  their  autborlty  and  pursuant  to  their  duty 
as  poliro  oOlcei-s,  for  reasonable  and  proper 
cause  without  malice  and  In  a  reasonable  and 
proper  manner,  puts  tbe  burden  of  proof  upon 
the  defendant.  Jackson  v.  Kndwlton.  173  Mass. 
94,  63  N.  B.  134. 

In  M'Clougban  v.  Clayton,  Holt.  478.  It  wae 
said:  "In  an  action  of  trespass  tor  false  tm- 
prlsoomeut,  a  constable  may  Justify  under  the 
general  Issue,  though  he  acted  witboat  a  war- 
rant, provided  there  were  a  reasonable  charge 
of  felony  made;  although  he  afterwards  dis- 
cbarges the  prisoner  without  taking  him  before- 
a  magistrate ;  and  although  It  should  turn  out 
in  fact  that  no  felony  was  committed." 

In  Neal  v.  Joyner.  80  N.  C.  287,  and  Hedgee 
V.  Chapman,  2  Bing.  523,  It  WM  said  tlut  "a 
constable  having  reasonable  nmadAt^^ibMOKt 
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But  th*  delivery  of  the  plaintiff,  after  his  ar- 
rest, into  the  custody  of  another  person  to 
be  by  him  taken  to  prison,  eoula  not,  we 
think,  absolve  the  arresting  officers  from  the 
4uty  requir^  of  them  to  obtain  the  writ 
necewaTy  to  legalize  his  further  imprison- 
ment. If  it  oould,  the  imprisonment 
might  with  impunity  be  prolonged  indefi- 
nitely by  the  change  of  cuBtodiauB  and 
places  of  confinement  at  short  intervals.  The 
arrest  having  been  made  without  warrant, 
it  was  necessary,  in  order  to  preserve  the  le- 
gality of  that  action,  that  the  proper  steps 
ahonld  be  taken  to  prevent  the  further  de- 
tention of  the  prisoner  from  becoming  un- 
lawful; for,  as  we  have  seen,  unless  those 
Bteps  be  taken,  all  1^1  proteetifm  for  sueh 


arrest  ceases,  and  the  arresting  officers  be- 
come wrongdoers  from  the  beginning,  liable, 
as  such,  equally  with  those  by  whom  the  un- 
lawful impriBonment  is  continued.  If  the 
arresting  oflicers  choose  to  rely  on  some 
other  person  to  perform  that  required  duty, 
they  take  upon  themselves  the  risk  of  its  be- 
ing performed;  and,  unless  it  is  done  in  prop- 
er time,  their  liability  to  the  person  impris- 
oned is  in  no  wise  lessened  or  affected.  TTiere 
was  no  order  of  a  superior  officer  in  this  cose 
that  did  or  oould  prevent  the  defendants  who 
made  the  arrest  from  complying  with  the  re- 
quirement of  the  law  in  the  resjwct  indicated, 
nor  excuse  their  omisswn  to  comply  Uiere- 
with.  , 
Judgment  afflnned. 


that  a  felony  bas  been  committed  Is  auttiorlted 
to  detain  the  party  suspected  until  an  Inquiry 
flbalt  be  made  by  the  proper  authorities." 

In  Beatty  v.  Rumble,  21  Ont.  Rep.  184,  It  wag 
beld  that  a  sheriff  was  dot  liable  for  arresting 
«  baillfT.  wbo  attempted  to  remove  property  qb- 
•der  a  landlord's  warrant,  which  the  sheriff  bad 
previously  seized  under  an  execution.  Canada 
Rev.  Stat.  chap.  164.  |  60,  provides  that  anyone 
taktnp!  away,  without  lawful  authority,  any 
property  under  a  lawful  selstire  and  detention 
Is  guilty  of  larceny.  Hection  25  provides  that 
anyone  found  committing  such  an  offense  may 
be  arrested  without  a  warrant. 

In  Gordon  v.  Ramble.  16  Ont.  App.  Rep.  440, 
It  was  held  that  a  sheriff  was  liable  where  he 
■arrested  another  party  at  the  same  time,  and 
Afterwards  denied  under  oatb  that  such  party 
was  IniiilitAted  In  tbe  offense. 

But  the  officer  will  be  liable  If  be  has  not 
reasonable  grounds  for  believing  that  a  felony 
iias  been  committed.  Somervllle  t.  Richards, 
37  Hk-h.  299 :  Uogg  v.  Ward.  3  Hurlst.  &  N. 
417,  27  L.  J.  Exch.  N.  8.  443,  4  Jur.  N.  S.  885; 
FIndlay  v.  Trultt.  9  Port.  (Ala.)  195 :  Isaacs  v. 
Brand.  2  Starkle.  167  :  WDIa  v.  Jordan,  20  R.  1. 
-«30,  41  Atl.  233 ;  Snead  v.  Bonnol),  49  App. 
Div.  330,  63  N.  T.  Supp.  5o3. 

And  It  Is  no  excuse  for  making  an  arrest  for 
a  felony  without  s  warrant  that  plaintiff's  per- 
sonal appearance  looked  saspiclons.  Tbe  fail- 
ure to  Interrogata  a  party  living  next  door  to 
plaintiff,  aa  to  the  tmth  of  rumors  said  to  come 
from  her  against  the  plaintiff  In  regard  to  the 
crime,  and  upon  which  rumors  the  arrest  was 
made,  was  held  suBlclent  to  render  the  arrest 
onreaaonable.  SonMrvllle  v.  Rlidiarda,  S7  Uleh. 
299. 

A  constable  la  not  Justified  In  arresting' a  sup- 
posed otTender  for  felony,  without  warrant,  at 
the  instigation  of  a  third  party,  oniess  there 
-exists  a  resBonable  charge  aiiU  sttspiclon.  Hong 

Ward,  3  Hnrlst.  ft  N.  41T.  27  L.  J.  Exch.  N. 
8.  443.  4  Jnr.  N.  8.  883. 

And  mere  suspicion  that  s  felony  has  been 
committed  will  not  afford  a  Justification  In  an 
action  of  trespass,  assault  and  battery,  in  mak- 
ing an  arrest  without  a  warrant.  Findlay  V. 
Praltt.  9  Fort.  (Ala.)  185. 

And  an  oSlcer  is  not  Justified  In  apprehending 
and  imprisoning  a  person  on  suspicion  of  com- 
mitting a  felony  on  the  mere  aaaertlon  ef  one 
of  the  principal  felons.  Wills  v.  Jordan,  20  R. 
I.  630,  41  Atl.  283 ;  Isaacs  Brand.  2  Starkle, 
167. 

In  the  latt  <*  onae  the  court  left  It  to  the  Jury, 
whether,  since  i  >  rhai-ge  was  made  against  the 
plaintiff  on  the  r.  I  lowing  day.  there  was  no 
probable  <*aQse  for  apprehending  the  plaintiff 
and  keeping  him  all  night  In  the  watch  bonss. 
The  Jury  found  a  verdict  for  plaintiff. 

Polios  offlctiB  were  hM  liable  In  an  action 
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for  false  imprisonment  where  they,  without  any 
warranr,  demanded  Information  from  plaintiff 
as  to  what  he  had  in  his  lug,  after  he  had  un- 
succesHfully  attempted  to  pawn  some  Jewelry, 
aud  he,  demanding  their  authority,  offered  to 
prove  his  ownership.  They  refused  to  take 
him  to  his  residence  where  he  could  be  identi- 
fied, but  handcuffed  bim  and  took  him  to  the 
police  station.  It  was  further  held  that  tbe 
fflot  that  he  was  guilty  of  the  offense  of  carry- 
ing concealed  weapons  at  the  time  of  his  ar- 
rest did  not  Justify  an  unlawful  arrest  for  an 
alleged  felony :  and  that  tbe  failure  to  prefer 
a  cbarge  tor  tbe  lattw  offense  until  after  the 
magistrate  was  Induced  to  remand  witbout  l>all 
for  another  day  on  the  charge  of  "auspicious 
person"  rendered  the  defendants  trespassers  ob 
initio.  Snead  v.  Bonnoll,  49  App.  Dtv.  830,  6S 
N.  Y.  Supp.  553. 

In  Karner  v.  Stump.  12  Tex.  Civ.  App.  46C, 
.14  S.  W.  C56.  it  was  held  that  where  a  felony 
had  been  committed,  and  the  plaintiff  was  not 
about  to  escape,  the  sheriff  was  not  protected 
by  article  229  of  the  Texas  Code,  providing  that 
where  It  Is  shown  by  sallsfactory  proof  to  a 
ppnce  bflScer  upon  tbe  representation  of  a  credi- 
ble person  that  a  felony  has  been  committed, 
and  tbe  offender  Is  about  to  escape  ao  that  there 
la  ro  time  to  procure  a  warrant,  such  peace  of- 
ficer 'may  without  warrant  pursue  and  arrest 
the  person  accused. 

Tbe  sheriff  and  bailiff  were  liable  for  false  Im- 
prisonment where  tbe  sheriff  had  a  writ  of  ca. 
su.  and  issued  a  warrant  to  the  Serjeant  at 
mace  of  the  sheriffs,  who  placed  his  son  at  one 
ddor  of  the  plaintiff's  house  while  be  watched 
at  the  other.  Tbe  sou  gave  tbe  plaintiff  la 
charge  of  a  policeman,  accusing  bIm  of  a  felony, 
und  ou  oblainlns  the  warrant  arrested  htm  at 
tbe  police  ecatlon  and  took  blm  to  prison. 
Price  V.  Peek,  1  Hing.  N.  C.  3S0.  But  In  this 
cAxe  It  wna  held  that  tbe  plaintiff  was  not  en- 
t'tled  under  the  pleadlaga  to  recover  damages 
for  the  arrest  and  Imprisonment  under  the  writ. 

See  Wade  v.  Chaffee,  8  R.  I.  224,  6  Am.  Rep. 
C72 :  Pochran  v.  Toher,  14  Ulnn.  S85,  Oil.  293, 
— infra,  VIII. 

b.  For  a  breocA  of  th«  peace  "on  view.** 

A  peace  officer  is  authorised  to  make  an  ar- 
rest for  a  breach  of  the  peace  committed  In  his 
presence,  without  a  warrant,  and  he  will  not 
be  liable  therefor  In  an  action  of  false  Impris- 
onment. Vandeveer  v.  Mattocka  8  Ind.  479; 
Osborn  v.  Veltch,  1  Post.  &  F.  317 :  Splisbury  v. 
Mickletliwaltc.  1  Taunt.  140;  McCully  v.  Mal- 
com.  9  Humph.  187 ;  Hutchinson  v.  SangsLer, 
4  Q.  Greene.  340 ;  Montgomery  v.  Sutton,  67 
Iowa.  497,  25  N.  W.  748;  I>arkn  v.  Ollllgan,  14 
Misc.  121,  35  K.  y.  Supp.  477;  Levy  v.  Bd- 
wards,  1  Car.  k  P.  40. 
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A  thmt  to  iboot  a  peraon,  coupled  vltb  the 
aet  of  pnWDtlnc  a  loaM  flr*«nn  at  him.  al- 
tLongh  It  la  "batf'Cock,"  tg  In  law  an  amaatt. 
And  an  attempt  to  shoot  ma;  Justify  a  police* 
man  la  arrestlns  without  a  warrant.  Oabom 
T.  Valtcb,  1  Kost.  k  F.  317. 

In  Spllsbury  t.  Mlckletbwalte,  1  Taunt.  140, 
It  was  held  that  a  freeholder  IntermptlDg  the 
proceeding!  for  an  election  bj  making  a  great 
noise  and  disturbance  might  be  arrested  and 
taken  Into  custodr,  and  carried  before  a  Justice 
of  the  peace.  It  was  safflclsnt,  In  a  plea  of 
Justlflcatlon  to  an  action  Cor  an  assault  and 
false  Imprisonment  brought  against  the  aher- 
Iff,  to  state  that  "the  plaintiff  made  a  great 
nolae  and  disturbance  at  the  election,  and  mo- 
leKted  and  obstructed  him  [the  defendant]  In  the 
azeentlon  of  the  duty,"  without  stating  that  b« 
thurebj  obstructed  and  molested  him.  The 
court  Mid :  "The  plaintiff  was  guilty  of  a  seri- 
ous offense  against  public  order:  be  was  guilty 
of  a  breach  of  the  peace,  for  which  he  might 
baTO  hew  punished  by  Indictment." 

.^id  a  sheriff  who  was  prosecuted  for  false 
Imprisonment  could  show  that  he  bad  a  warrant 
tor  the  arrest  of  another  party  In  his  hands, 
and  that  plaintiff  attempted  to  rescue  the  de- 
fendant In  that  case,  and  it  was  necessary  to 
confine  plaintiff  for  a  short  time  to  prevent  the 
rescue.    McCully     Ualcom,  9  Humph.  187. 

In  an  action  for  false  imprisonment  It  was 
held  that  the  defendant  might  Justiff  that  he 
was  acting  as  a  city  marshal,  and  that  plaintiff 
In  his  prexenoe  was  disturbing  public  worship  so 
as  to  make  his  arrest  necessary,  aud  that  his 
confinement  was  only  long  oiough  to  sober  him 
up  until  he  could  be  taken  before  the  magistrate. 
Hntchlnaou  t.  Sangster,  4  O.  Greene,  340. 

Iowa  Code.  I  2742,  prOTldea  that  it  Is  a 
Tlolatlon  of  the  public  peace  to  make  a  disturb- 
ance at  a  public  meeting. 

An  officer  Is  Justified  In  arreating  without  a 
warrant  a  party  who  la  guilty  of  resisting  him 
while  making  the  arrest  of  another  party  for 
▼iolatlDg  a  city  ordinance.  Iowa  Code,  |  4300, 
ptoTtdea  that  a  peace  officer  may  arrest  without 
a  wwrant  when  a  public  offense  has  in  fact 
been  committed,  and  he  has  reasonable  ground 
for  believing  that  the  person  to  be  arrested 
has  committed  It.  Montgomery  t.  Sutton,  67 
Iowa,  497,  25  N.  W.  748. 

And  a  police  officer  may  Interpose  to  prevent 
a  breach  of  the  peace.  Mclntyre  Raduna.  14 
Jooea  &  S.  123  ,  Zelger  T.  Nolan,  1  N.  Y.  City  Ct. 
Rep.  S4.  8upp. 

And  where  a  sheriff  had  a  warrant  of  arrest 
for  the  apprehension  of  persons  making  a  riot- 
ous asfiemblage  at  plaintiff's  house,  and  placed 
plaintiff  and  others  on  guard  while  be  went  for 
other  help  to  make  the  arreat,  and  on  returning 
found  that  plaintiff  had  allowed  them  to  es- 
cape, be  was  held  not  liable  for  false  Imprison- 
ment for  then  and  there  arresting  plaintiff  for 
permitting  said  escape.  Coyles  v.  Hurtin,  10 
Johns.  85.  This  was  on  the  ground  that  the 
sheriff  having  gone  for  assistanoe  was  eon- 
Btnicttvety  present,  and  that  plaintiff  connlTlng 
at  the  estjape  waa  guilty  of  resisting  the  officer 
tn  the  arrest.  This  la  a  strained  constmctloa, 
as  the  authority  of  the  party  on  guard  to  de- 
tain while  tLe  sheriff  was  absent  with  the  war* 
rant  Is  doubtful. 

In  an  action  against  a  police  ofBcer  for  tres- 
pass It  Is  a  good  defense  that  defendant  peace- 
ably entered  plaintiff's  premises  to  make  an  ar- 
rest having  reasonable  grounds  to  believe  that 
the  liquor  law  was  being  violated,  and  that  he 
was  (hen  und  there  assaulted  by  the  plaintiff 
wlthont  Just  cause,  and  thereupon  arrested  him 
and  caused  charges  to  be  preferred  against  him. 
Parke  v.  Ullllgan.  14  Misc.  131.  85  N.  T.  Supp. 
477.  In  this  caas  the  court  said  that  "no  <rfB- 
M  L.  R.  A. 


cer  haa  a  right  to  force  an  eatrasca  Into  aar 
premises  for  the  porpoae  of  effecting  an  arrest: 
for  a  misdemeanor  which  he  may  have  reason, 
to  suspect  is  being  committed  thereon.  Nor  iai 
be  authorised  to  make  an  arreat  without  a  war- 
rant for  a  misdemeanor  not  committed  in  hl» 
presence.  (Code  Crlm.  Proc.  I  177.)  If  li» 
effects  an  entrance  by  force  nnder  such  circum- 
stances he  may  be  ejected  from  the  premlsesr 
but  the  person  ejectltig  him  has  no  right  to  use- 
more  force  than  Is  necessary  to  accomplish  that 
purpose.  Nor  Is  the  officer  Justified  In  arrest- 
ing the  person  ejecting  him  for  an  assault  on^ 
der  such  dreumstances." 

If  a  constable  Is  preventing  a  breadt  of  th* 
peace,  and  any  person  stands  In  his  way  witb 
Intention  to  hinder  him  from  doing  so.  the  con- 
stable is  Juatlfled  In  taking  such  person  into- 
custody,  but  not  In  giving  him  a  blow.  Levy* 
V.  Edwards,  1  Car.  k  P.  40.  In  this  case  Bnr^ 
rough,  J.,  said :  "If  they  thought  that  as  the 
defendant  waa  apprehending  the  boy  the  plain- 
tiff placed  himself  before  the  defendant  to  bind- 
er him  from  doing  so,  that  would  justUr  the- 
defendant  In  detaining  the  plaintiff  at  the 
watch  house,  but  not  In  beating  him ;  but  If 
the  plaintiff  only  said :  'Yon  have  no  right  to- 
handcuff  the  boy,'  the  defendant  was  clearly- 
a  wrongdoer  as  to  the  whole." 

e.  For  a  braooA  of  the  peace  not  "on  dew." 

An  officer  nuking  an  arreat  without  a  war- 
rant for  a  breach  of  the  peace  not  committed  Im 
hie  presence  will  be  liable  In  falae  Imprison- 
ment. But  If  there  la  danger  of  the  past  of- 
fense terminating  in  a  felony,  or  If  there  1» 
reasooabto  ground  to  anticipate  that  a  breach 
of  the  peace  is  Imminent,  the  offlew  will  bo- 
JustlOed  In  making  the  arreat  without  a  war- 
rant. 

To  Justly  a  constable  In  apprehending  a  par- 
ty without  a  warrant  for  an  affray.  It  Is  essen- 
tial that  the  party  ahonld  have  been  engaged  lik 
the  affray,  and  that  the  constable  should  bavo- 
view  of  the  affray  while  the  party  was  so  ta- 
gaged  In  it,  and  that  the  affimy  was  still  con- 
tinuing at  the  time  of  the  apprehension.  Cook 
V.  Netheroote,  8  Car.  &  P.  741 ;  Pow  v.  Beckner, 
3  Ind.  475 :  Coupey  v.  Henley,  2  Eap.  540 ;  Stltt- 
gen  V.  Bundle,  90  Wla  78.  74  N.  W.  636 :  Uall 
V.  O'Ualley,  49  Tez.  TO. 

Where  a  sheriff  was  held  liable  for  false  Im- 
prisonment, an  Instruction:  "Under  the  laws 
of  Texas  no  civil  officer  has  the  right  to  arrest 
a  citizen  of  Texas  unless  he  has  a  warrant,  and 
If  demanded  to  exhibit  same :  or  unless  some  of- 
fense against  the  criminal  law  la  committed,  br 
the  person  arrested.  In  the  imaence  of  the  offi- 
cer,"— was  luatalued.  Hall  v,  D'Ualley,  4» 
Tex.  70. 

In  Winn  t.  Hobaon.  22  Jones  A  B.  8S0.  It 
was  aald :  "By  the  law  of  this  state  the  officer 
had  no  legal  power  to  arrest  the  plaintiff  for  a 
breach  of  the  peace,  without  warrant,  aa  It, waa 
not  committed  In  his  presence." 

A  threat  or  other  Indication  of  a  breach  of 
the  peace  will  not  Justify  an  officer  In  making 
an  arrest,  unless  the  tacts  are  such  as  woultf 
warrant  the  officer  in  believing  an  arrest  neces- 
sary to  prevent  an  Immediate  nceeutlon  thereof 
as  where  a  threat  is  made  coupled  with  some 
overt  act  In  attempted  execution  thereof.  Id 
such  caaea  the  officer  need  not  wait  until  the  of- 
fense la  actually  committed.  To  JostlCy  aoeb 
arrest  the  party  most  have  gone  so  ter  In  the 
commission  of  an  offense  that  proceeding* 
might  thereafter  be  Inatltuted  against  bim 
therefor,  and  this  without  reference  to  any  past 
similar  offense  of  which  the  person  might  bat* 
been  guilty  before  the  arrival  of  the  ollleaa^ 
Qnlnn  t.  Helael,  40  Ulch.  B7< 
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But  to  BayM  t.  lUtdMll,  80  AlA.  188.  It  warn 
beld  tbmt  a  town  msnbol  wu  not  Ilabl«  in  false 

Imprison mcnt  for  making  ah  arrest,  where  he 
had  reasonable  cround  for  apprehending  that 
there  would  or  might  be  a  breach  or  disturb- 
anue  of  tiM  peace,  althoogli  tbera  was  no  actual 
aanault  or  threatened  breach  of  the  peace. 

And  where  an  B.ttTAj  bad  been  committed  and 
the  anressor  was  In  a  ehop,  It  was  held  to  be 
mo  trewoM  'or  the  constable  to  break  open  the 
door  to  artest  ttie  aggressor  who  was  inside, 
twTlng  tteen  ordered  to  do  so  bj  a  justice  of 
the  peace,  who  was  present  and  who  demanded 
Uiat  the  plaintiff  open  his  shop.  Knot  t.  Gay, 
1  Root,  67.  In  this  case  the  plaintiff  struck  at 
the  Jostice  when  be  attempted  to  enter ;  and  it 
•eems  to  have  been  conceded  that  an  arreat  may 
be  made  to  prevent  a  breach  of  the  peace  which 
U  abont  to  take  place,  and  also  when  a  blgh- 
Ivanded  offense  has  been  committed,  and  an 
immediate  arrest  becomes  necessarr  to  prevent 
an  escape. 

In  Coupey  T.  H«tlc7,  2  Bsp.  MO,  It  was  said 
that  If  an  affrajr  has  happened  and  a  woond  has 
been  giveD,  which  there  Is  reasonable  ground  to 
■oppose  ma;  end  In  a  telonr,  the  constable  may 
take  tbe  party  who  has  given  such  wound  Into 
castody  without  a  warrant.  "The  ground 
ongbt  iherefors  to  appear  aolBcleat  and  satis- 
tactotr,  sarh  as  may  afford  reasonable  ground 
to  the  constable  to  believe  a  felony  would  proba- 
bly enaue :  for  If  the  grounds  are  f rlvoiouB,  or 
soch  as  It  appears  he  himself  hardly  credited, 
be  will  be  liable  to  an  action  for  false  Imprlson- 
immttit  if  he  proceeds  In  the  arrest.  In  tbe 
pvcaeut  case  I  tbink  there  was  not  mcb  an  as- 
■ult  or  blow  given  as  conid  Justify  tbe  Imprla- 

d.  f9r  brraeh  af  a  ofty  ordtnanee, 
t.  Whan  a  ttatute  amtkarmt  mmta  on  view. 

Tbe  offlcer  Is  abaolved  from  liability  for  mak- 
ing an  arrfst  on  view  for  tbe  violation  of  a  city 
oniinance  where  bis  authority  to  make  the  ar- 
rest Is  derived  from  a  ststate.  Some  cases 
questioned  this  rule,  but  It  seems  to  be  sow 
generally  accepted.  But  even  In  suCta  a  case 
the  offlcer  present  must  make  the  arrest  at  tbe 
time,  for  If  be  delays  several  hours  he  will  be 
liable  In  false  Imprisonment.  Burroughs  v. 
Bastmsn.  101  MIcb.  419,  24  L.  R.  A.  858,  S9 
N.  W.  817 :  O'Connor  v.  Bucklln,  S9  N.  II.  589 : 
Sdrcle  v.  Neeves,  47  Ind.  289:  Ultcbell  v. 
Lemon.  84  Md.  176 ;  White  v.  Kent.  11  Ohio  St. 
650 ;  Wiltse  v.  Hol^  05  bid.  469  ;  Boai  v.  Tate, 
43  Ind.  60 :  Bodericic  t.  WhItson,  81  Han,  620. 
4  N.  Y.  Supp.  112. 

In  Burroughs  v.  Eastman,  101  HIch.  419,  24 
L.  R.  A.  898;  bO  N.  W.  817,  It  was  beld  that  an 
eflcer  waa  not  liable  fbr  making  an  arreat  for  a 
violation  of  a  city  ordinance  on  view,  where 
the  charter  provided  that  the  police  shall  have 
the  power  to  arrest  wItbouL  process  ell  persons 
who  shall.  Id  tbe  presence  of  the  offlcer,  violate 
a  ritj  ordinance,  it  was  further  held  Uiat  this 
statute  did  not  violate  the  constitutional  provi- 
sions of  "due  procesa  of  law"  and  arresting 
"without  probable  cause  supported  by  oath  or 
affirmation." 

Id  the  above  case  Robleon  v.  Miner.  68  Ulch. 
649,  87  N.  W.  21.  was  overruled  so  fttr  as  that 
case  held  that  the  legislature  cannot  authorize 
ao  arrest  without  a  warrant  except  In  cases 
where  an  arrest  could  be  made  at  common  law. 

An  officer  Is  not  liable  In  trenpass  for  arrest- 
ing a  party,  on  view,  violating  a  city  ordinance, 
nnder  N.  H.  Qen.  Laws,  chap.  254,  |  3,  provid- 
ing that  any  offlcer,  upon  view  of  any  crime  or 
breach  of  the  peace  or  offense  agaloat  the  police 
«t  towns,  may  arreat  tlw  offender,  and  forth- 
ML.S.A. 


with  carry  him  before  tbe  proper  eonrt  or  Jus- 
tice to  answer  for  tbe  offense.  It  was  fnrtber 
beld  to  be  tbe  duly  of  the  arresting  offlcer  to- 
search  and  take  from  his  prisoner  money  or 
articles  tbat  might  be  used  to  enable  tbe  pris- 
oner to  escape.  O'Connor  t.  Bnekiin.  69  N.  Q. 
089.  In  this  case  It  was  aald :  "By  tbe  con- 
atruetlon  established  by  long  and  uniform  un- 
derstanding and  practice,  this  statute  author- 
izes an  ari-est  by  any  officer  on  view  of  any 
criminal  offense  for  which  the  offender  is  llablo 
to  arrest  on  a  warrant.  And,  by  tbe  construe- 
tlOD  established  In  the  same  manner  tbe  statute 
re-enacts  tbe  common-law  rule  of  this  state, 
which  authorizes  an  arrest  by  an  offlcer,  with- 
out a  warrant  In  good  faith  for  a  proper  pur> 
pose,  and  od  reasonable  grounds.  On  some- 
subjects  of  this  natnre,  by  long  usage  and  com- 
mon consent.  In  this  state,  some  of  tbe  rule* 
of  the  common  law  of  England  have  been  modi- 
fled,  and  reasonably  conformed  to  tbe  public 
safety  and  welfare." 

A  town  marabal  was  held  not  liable  In  false 
Imprlaonment  for  arresting  at  11  o'dodi  at 
night,  and  confining  until  the  next  morning, 
a  drunkard  who  was  not  In  a  condition  to  be 
taken  before  a  magistrate,  wbere  be  filed  a  com- 
plaint the  next  morning  and  the  accused 
pleaded  guilty.  Selrcle  v.  Neeves,  4?  Ind.  289. 
In  tbia  case  the  ordinance  against  drunken- 
ness provided :  "The  marshal  of  said  town  l» 
hereby  required  to  be  vigilant  In  enforcing  tbe 
provisions  of  this  section,  and  bringing  alt  the 
offenders  before  the  proper  offlcer."  The  stat- 
ute provided  that  a  town  marcbal  ahall  possess 
the  powers  conferred  by  law  upon  constables- 
In  enforcing  tbe  ordinance  of  said  town.  The 
court  said :  "The  law  confers  upon  constables, 
among  other  powers,  the  power  to  act  as  con- 
servators of  the  peace,  aud  to  apprehend  and 
take  forthwith  before  the  nearest  Justice  ait. 
who  violate  tbe  law  in  their  presence,  and  then, 
charge  them  with  such  violation  on  oath.  .  .  . 
Putting  tbe  two  statutes  together,  we  think 
they  authorize  the  marshal  of  a  town  to  ar- 
rest a  person  who  la  violating  or  who  violates- 
an  ordinance  of  the  town  In  bis  preseace  or 
view,  whether  the  ordinance  expressly  author- 
izes bim  to  do  so  or  not." 

And  a  police  offlcer  Is  not  liable  in  false  im- 
prisonment for  making  an  arrest  nnder  ordl- 
Dances  problbltlDg  sales  at  auction  on  tb» 
street  and  anthorlilng  police  offleera  to  appre- 
hend without  process,  upon  view  or  complaint, 
all  persons  offending.  White  v.  Kent,  11  Ohio 
St.  530.  In  thia  case  It  was  claimed  tbat  tbe 
ordinance  authorising  an  arrest  on  view  with- 
out warrant  was  void  because  Inconsistent  with 
tbe  general  policy  of  the  etate,  whicb  permits 
such  arreats  only  In  case  of  felony  or  breach 
of  tbe  peace.  But  It  was  held  that,  under  Ohio 
act  May  3,  1852,  |  62,  amended  by  act  May  1, 
1854,  giving  city  councils  power  to  establish  a 
police  force  and  ^lint  Its  powers,  and  ||  70  and 
72  making  it  tbe  doty  of  marshals  and  police  of- 
ficers In  cities  of  tbe  first  and  second  class  to 
apprehend  all  persons  In  tbe  act  of  commit-' 
ting  any  offense  against  the  laws. of  tbe  state 
or  an  ordinance  of  the  city,  the  city  council  may 
secure  the  use  of  thoroughfares  by  such  reason- 
able ordinances  as  are  not  In  conflict  with  tbe 
laws  or  policy  of  the  state,  or  In  violation  of 
private  rights.  Tbe  city  may  prohibit  by  ordi- 
nance any  nuisance  on  tbe  street.  The  court 
said:  "It  Is  evident  that  many  ordlnancea 
necesRsry  for  good  and  general  convenience,  as 
well  as  for  tbe  preservation  of  morals  and  de- 
cency, would  be  almost  nugatory  If  offendera 
could  only  be  arrested  upon  warrant.  Such  Is 
cteaily  not  the  policy  of  the  statute." 

A  marshal  was  allowed  to  juBti(y  in  Caise 
lmprI.onm«t  b, 
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|)lalntlff  on  tbe  street  drunk  having  Jast  as- 
saulted a  citizen,  and  arrested  and  detained 
hEm  tbree  hours  until  lie  became  sober,  when  a 
criminal  charge  was  made  against  him  before  a 
justice  under  Ind.  Rev.  Stat.  1881,  %  1702,  pro- 
viding that  marshals  and  other  otScers  may  ar- 
rest and  detain  any  person  found  violating  any 
law  of  this  state  until  a  legal  warrant  can  b« 
-obtained,  and  |  6976,  making  It  tbe  dnty  of  a 
constable  to  act  as  conservator  of  tbe  peace  and 
apprehend  and  take  forthwith  before  tbe  near- 
vet  Justice  all  who  violate  the  law  In  bis  pres- 
enne.  Wiltse  v.  Holt,  85  Ind.  468.  In  thia 
case  the  court  Aaid :  "A  peace  officer  preserves 
tbe  peace  by  preventing  crime,  aa  well  ai  by 
•causing  it  be  punlsbed  after  It  Is  committed, 
aud  in  casv  of  a  breach  of  the  peace  It  Is  his 
■duty,  not  only  to  put  an  end  to  tbe  breach,  but, 
when  neccsBary,  to  make  an  arrest  as  a  means 
of  restraining  tbe  offender." 

A  marshal  was  held  not  liable  for  making  an 
-arrest  and  committing  the  person  arrested  to 
prison  for  violating  an  ordinance  within  view, 
the  arrest  having  been  made  In  tbe  night-time, 
under  3  Ind.  Stat.  75,  |  28,  act  of  1867.  pro- 
viding that  a  city  marshal  may  arrest  without 
process  all  persons  who  within  bis  view  shall 
commit  any  crime  or  misdemeanor  or  violate 
any  ordinance  of  the  city,  detain  them  In  cus- 
tody until  the  cause  of  arrest  can  be  Investi- 
gated, and  if.  when  the  arrest  shall  be  made, 
the  court  shall  not  be  in  open  session,  be  may 
-conSne  the  persons  w  arrested  until  there  sliall 
be  an  opportunity  to  bring  them  before  the 
proper  court,  wblch  be  shall  do  at  tbe  earliest 
period.  Boas  v.  Tate.  43  Ind.  60.  In  thia  case 
It  was  said:  "The  appellee  also  Insists  that 
the  arrest  must  be  made  Immediately  after  the 
commission  of  the  offense,  to  Justify  the  officers 
for  making  It  without  warrant  and  as  on  view ; 
and  we  are  referred  to  Com.  v.  Carey,  12  Cush. 
246,  to  sustain  him.  That  does  not  susUIn  the 
■doctrine  contended  for.  What  was  held  In  that 
oase  was,  that  a  constable  or  other  peace  officer 
■<'ould  not  arrest  one  without  a  warrant  for  a 
crime  proved  or  suspected  if  such  crime  were 
not  an  offense  amounting  In  law  to  a  felony."  i 
It  was  further  held  that  In  an  action  for  false 
imprisonment  the  plaintiff  need  not  prove  mal- 
ice or  want  of  probable  canse. 

A  police  otBcer  appointed  by  the  Department 
of  Parks,  New  York  city,  under  Laws  1S71, 
•.'bap.  290,  I  6,  giving  the  powers  conferred  In 
ibe  metropolitan  police  act  (Laws  1804,  chap. 
403,  S  30),  autbotlstog  tbe  arrest  of  persons 
violating  corporation  ordinances  without  war- 
rart,  may  arrest  without  a  warrant  for  the 
violation  of  ordinances  of  tbe  department,  com- 
mitted on  view.    Griffin  v.  Flock,  11  Daly.  274. 

And  under  New  York  village  laws  1886,  chap. 
Ifl2.  providing  that  tt  Is  the  duty  of  tbe  police 
constable  to  arrest  persons  concerned  In  noisy 
assemblages  or  breaking  tbe  peace  or  violating 
ordinances,  a  constable  Is  not  liable  In  false  im- 
prisonmeut  tor  arresting  without  warrant  a 
member  of  the  salvation  army  for  violating  the 
city  ordinance,  ailbougb  after  sentence  he  was 
released  upon  habeas  corpus.  Roderick  v.  Whit- 
scn,  61  Hun, '620.  4  N.  Y.  Supp.  112.  This  ar- 
rest was  sustained  upon  the  ground  that  N.  Y. 
Laws  1886,  chap.  182,  authorized  the  police 
constable  to  keep  order,  and  to  make  arrests 
for  noisy  assemblages  and  breaches  of  the  peace. 

Under  the  city  charter  of  Chicago,  authoriz- 
ing the  arrest  with  or  without  warrant  for 
breaches  of  tbe  peace  or  threats  to  break  it 
without  regard  to  the  presence  of  the  officers, 
an  officer  Is  not  liable  where  he  is  called  In  to 
assist  In  an  arrest  for  a  breach  of  the  peace. 
An  arrest  may  be  made  without  warrant  for 
violating  a  city  ordinance  by  running  a  saloon 
OB  Sunday,  and  tor  resisting  tbe  officer.  Main 
61  L.  R.  A. 


V.  McCarty.  16  111.  441.  In  this  case  tbe  court 
said :  "Tbe  fourteenth  Instruction  presents 
tbe  question  as  to  tbe  power  of  arresting  with- 
out warrants,  for  offenses  committed  out  of  the 
presence  of  the  officers.  This  we  must  settle  by 
tbe  city  charter,  which  expressly  authorizes  the 
arrest,  with  or  without  warrant,  for  breaches 
of  tbe  peace  or  threats  to  break  It,  without  re- 
gard to  the  presence  of  conserraton  of  tbe 
peace.  All  these  officers,  sued  here,  are  made 
conservators  of  the  peace.  We  are  not  prepared 
to  hold  this  ordinance  invalid  on  this  account, 
and  would  construe  It  as  applying  more  nearly 
to  tbe  rule  as  laid  down  at  the  common  law. 
and  even  extended  in  principle  to  offenses  be- 
low the  grade  of  felony,  In  cases  where  charges 
are  freshly  made  and  officers  are  required  to 
make  the  arrest.  See  HotdM  t.  Branscomb,  8 
Campb.  420 ;  and  Samuel  v.  Payne,  1  Doogl.  869. 
This  ordinance  expressly  aathorlses  It,  and  In 
this  case  the  facts  do  not  present  a  voluntary 
arrest,  even  upon  information  freshly  given  of 
an  offense,  but  upon  a  transaction  In  tbe  pres- 
ence of  one  of  the  defendants,  who  called  in 
the  others  to  his  aid.  We  therefore  hold  the 
Instruction  to  be  wrong  nuder  ibis  ordinance 
as  connected  with  tbe  facts  upon  the  record." 

The  provisions  of  Ga.  Code,  ||  4626,  4627. 
anthorlzlng  an  arrest  to  be  made  without  a  war- 
rant for  an  offense  committed  on  view  when 
there  is  likely  to  he  a  failure  of  Justice  for  want 
of  an  officer  to  Issue  a  warnnt,  and  charter  of 
Americus.  anthorlzlng  the  mayor  and  council 
to  establish  a  city  guard  who  shall  have  tbe 
right  to  take  up  disorderly  persons  and  all  per- 
sons committing  or  attempting  to  commit  a 
crime,  and  to  commit  ttaem,  are  constitutional, 
and  will  Justify  an  arrest  on  view  for  disorder- 
ly conduct.    Johnson  v.  Americus,  46  Ga.  80. 

But  the  lapse  of  five  hours  will  render  the  ar- 
rest Illegal,  and  the  officer  arresting  will  be  lia- 
ble In  false  Imprisonment  for  making  an  arrest 
for  disorderly  conduct  In  violation  of  an  ordi- 
nance. It  must  be  made  at  tbe  time,  under 
Minn.  Gen.  Stat.  1878,  chap.  105.  |  11.  provid- 
ing that  a  peace  officer  may  without  a  warrant 
arrest  a  person  for  a  pnblle  offense  committed 
or  attempted  In  his  presence.  WabI  v.  Walton, 
30  Minn.  606,  16  N.  W.  387.  In  this  case  the 
court  said ;  "The  statute  seems  to  be  a  re-en- 
actment of  the  commoD-law  rule,  wltb  this 
change;  that  the  first  rabdlTlslon  enlarges  tbe 
class  of  eases  In  wblcta  a  peace  officer  may  ar- 
rest where  the  offense  Is  committed  In  hi*  prec- 
cuce.  BO  that  such  arrest  may  be  made  for  any 
public  offense,  —  felony  or  misdemeanor,  — 
though  not  amounting  to  a  breach  of  tbe  peaces 
But  there  fa  no  rhason  to  suppose  tliat  it  was 
Intended  to  change  In  any  other  respect  the  con- 
ditions on  which  the  arrest  may  be  made.  The 
power  to  arrest  witbont  warrant,  while  It  may 
in  some  cases  be  nsefal  to  the  pnblle,  is  dangw- 
ous  to  tbe  citizen,  for  It  may  be  perverted  to 
purposes  of  private  malice  or  revenge,  and  It 
ought  not,  therefore,  to  be  enlarged." 

But  under  the  charter  of  the  city  of  Louts- 
vIMe,  I  40,  providing  that  a  policeman  may, 
with  or  wlibont  a  warrant,  arrest  persons  guilty 
of  offenses  against  the  law  or  ordinance  of  the 
city,  a  policeman  is  liable  In  damages  for  as- 
sault In  arresting  or  attempting  to  arrest  a 
party  who  has  not  committed  a  breach  of  the 
peoce  or  any  misdemeanor  in  the  officer's  pres* 
ence.  and  where  the  officer  had  no  reasonable 
(ground  to  believe  that  be  bad  committed  a  fel- 
ony. Ky.  Crim.  Code  Vt.  |  33,  subd.  2.  defines 
the  power  of  a  peace  officer  to  make  an  arrest 
without  a  warrant  where  a  pnbllc  offense  is 
committed  In  bis  presence,  or  where  he  has  rea- 
sonable grounds  for  believing  that  the  person 
arrested  has  committed  a  felony.  Tlw  statute 
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«houId  be  conttroAd  to  gin  no  greater  antbor- 
It?-    Jamleon  T.  Gnemett,  10  Bush,  231. 

3.  irfe«r«  •»  ordinance  auihoHMM  arreaU  on 

view. 

VhPn  an  ordinance  authorizes  an  arreat  oo 
▼lew  Tor  Tlolatinn  ot  city  ordloaocea,  a  num- 
of  cases  exonerate  the  oOcer  and  bold  that 
lie  la  not  liable  In  falae  tmprlaoDment.  ^ut  an 
•examination  of  tbene  caaea  will  bring  nearly 
«ll  of  tbem  under  the  clasalflcatloii  of  breachea 
of  the  peace  or  qaaal  breaches  of  the  peace, 
•neb  aa  keeping  a  disorderly  boose. 

Under  a  city  ordinance,  antborlslng  the  mar- 
dial  to  arreat  on  Tfew  persons  guilty  of  drunk- 
■enneas  or  dlaturbers  of  the  peace.  It  waa  held 
Chat  the  powera  ot  dtiea  and  their  ofScera  were 
not  changed  by  the  new  Conatltatlon,  and  the 
■ofllcer  waa  not  liable  In  talae  Impriaonment  for 
Arresting  on  Tlew  without  a  warrant  a  party 
•drank,  noisy,  Tlolent,  and  guilty  of  profane  and 
■offensive  language  calculated  to  provoke  a 
breach  of  the  peace.  Bryan  t.  Bates,  16  III. 
87.  In  this  case  the  court  aald :  "The  ordi- 
nance set  forth  In  the  plea  expressly  authorizes 
the  marshal  to  arrest,  without  warrant,  any 
offender,  for  Tlolatlooa  of  the  ordinances  com* 
aiUted  In  hia  Tlew.  And  this  la  in  conformity 
to  the  general  law  hi  relation  to  the  police  of 
the  state." 

Under  a  city  ordinance  authorising  a  anm- 
mary  arrest  of  anyone  In  the  act  of  violating 
■«ny  of  the  general  laws  or  any  city  ordlnnnce, 
nnder  an  ordinance  authorizing  punlslimeiit  of 
«nyone  being  an  Inmate,  viaitor,  or  found  in 
Any  "disorderly  bouse  or  place,"  or  a  bouse  of 


be  recovered  Iqr  action,  and  not  by  arrea^  the 
ofllcer  will  be  liable. 

An  officer  was  held  not  liable  In  trespass  for 
assault  and  battery  and  false  Imprisonment, 
where  the  plaintlflt  was  guilty  of  using  profane. 
Indecent,  and  abualve  language  In  a  public 
street  In  the  presence  of  the  officer  who  ar- 
rested bim  and  made  a  complaint  against  him, 
and  the  city  attorney  failed  to  prosecute  under 
a  city  ordlnani-e  providing  a  fine  and  Imprison* 
meat  for  usiug  Indecent  language  In  any  public 
place  In  the  city.  Davla  v.  Burgess,  54  Hlch, 
614,  20  N.  W.  540.  In  this  case  the  court 
said :  "It  can  make  no  difference  that  tbe  offi- 
cer was  made  the  subject  of  the  offender's 
wrong  acts  and  conduct  on  tbe  occasion.  Offi- 
cers are  entitled  to  tbe  same  protection  aa  oth- 
er peraona.  It  was  tbe  offense  against  tbe  pub- 
lic which  tbe  people  could  punish,  and  the  offi- 
cer only  acted  for  them  In  making  tbe  arrest 
He  had  no  personal  interest  in  the  matter.  If 
the  people  failed  to  prosecute  further,  It  was 
not  tbe  officer's  fatilt ;  and  If  the  plaintiff  was 
guilty  of  the  ollenae  for  which  he  was  arrested, 
be  cannot  have  anffftred  from  the  failure  to 
prosecute."  This  arrest  may  be  sustained  on 
the  gronnd  that  it  was  a  breach  of  tbe  peace. 

Anid  an  officer  waa  held  not  ll^le  for  arrest- 
ing on  view  ft  party  found  violating  the  ordi- 
nance nnder  Ud.  Code  Pub.  Local  Lawe.  art.  4. 
I  797,  and  act  1867,  chap.  367,  and  ordinances 
of  Baltimore,  making  it  tbe  duty  of  the  police 
force  to  enforce  tbe  ordersandregnlationsof  the 
board  ot  health  prohibiting  deposit  of  night 
soil,  or  cleaning  vaults,  without  permits,  and 
Code  Pub.  Local  Laws,  art.  4,  |  809,  Supp., 
making  it  the  duty  of  the  police  board  to  pre- 
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■vt  prostitution,  a  police  officer  la  not  liable  for 
making  an  arrest  where  he  bears  from  the  side- 
walk loud,  profane,  and  Indecent  language  com- 
ing from  tbe  house.  It  Is  not  necessary  to  Justi- 
fy that  be  most  show  that  tbe  bouse  was  a 
"boose  of  prostitution.  Hawkins  Lutton,  06 
Wla.  492,  70  N.  W.  483.  In  this  case  the  court 
■•aid :  "The  evidence  tends  to  show  that  the  al- 
leged violation  of  tbe  ordinance  may  fairly  be 
-•aid  to  have  been  committed  In  the  presence  o< 
the  detendanta.  They  had  heard  the  dlsturb- 
«ace  and  diaorderly  conduct  from  tbe  outside 
the  hoaee.  and  the  evidence  tenda  to  show 
that  they  had  been  summoned  there,  or  tbeir  at- 
tention had  been  attracted  to  It.  Tbe  chief  of 
IK^lce  arrived  In  time  to  become  aware  of  tbe 
«ondaet  In  pmgreaa  within,  and,  acting  In  ap- 
parent good  Caith  and  on  what  appeared  to  be 
teasonable  gronnd,  ordered  tbe  house  to  be 
polled. " 

A  city  ordinance  providing  a  line  ot  $60  for 
failure  to  obey  orders  at  a  Are,  and  that  "any 
fnenber  of  the  common  council  or  any  lire 
warden  may  arrest  and  detain  auch  person  un- 
til tbe  ftre  is  extinguished."  Is  unconstitutional 
*M  to  the  latter  clause.  Judson  v.  Reardon,  16 
-Minn.  431.  Gil.  S87. 

As  to  unconstitutional  ordinance,  see  Brooks 
-V.  Vangan.  66  Ulch.  676.  49  N.  W.  638,  tupra, 
I.  a. 

8.  Other  arr9»U  made  on  vteto. 


It  Is  doubtful  it  an  officer  can  be  Justified  In 
snaking  an  arreat  for  a  breach  of  an  ordinance 
•committed  on  view  that  Is  not  In  the  nature 
«f  a  breach  of  the  peace.  In  tbe  absence  of  stat- 
■ate  or  charter  authority.  It  Is  true  that  some 
-ea«ea  exonerate  the  officer  tor  making  an  arrest 
•on  view  for  a  breach  ot  ordinance.  In  some  of 
these  cases  tb*  offense  charged  was  In  the  na- 
ture of  a  breach  of  the  peace,  and  tbe  Maryland 
«asea  assert  that  tbe  right  to  make  an  arreat 
■<»  vl*>w  tor  an  offcnae  ralited  at  oraimon  law, 
wlthoiit  stating  that  inch  an  offenae  must  lie  a 
ftreacfa  ot  the  peact.  Where  the  penalty  la  to  ly  nnwarranted. 
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ordinances.  Mitchell  v.  Lemon,  84  Md.  176. 
In  this  catie  tbe  coxrt  said :  "And  aa  to  tbe 
power  of  arrest  and  detention  without  warrant, 
under  the  citcnmstances.  we  tblnk  there  can  be 
no  question.  Express  power  la  conferred  upon 
the  police  force  to  prevent  crime  and  arrest  of- 
fenders. It  Is  true,  the  statute  does  not  say 
without  warrant ;  but  that  la  necessarily  implied 
In  all  eases  where  constables  and  police  officera 
can  make  arreate,  withont  llrat  obtaining  a 
warrant  at  the  common  law.  Such  officers,  by 
the  common  law,  have  full  power  to  arrest  and 
detain  the  offender,  where  tbe  offense  is  com- 
mitted In  tbelr  view,  and  thla,  whether  the  ot- 
fense  be  one  at  tbe  common  law  or  created  by 
statute  or  police  relation.  Indeed,  without 
such  power  It  would  be  Impossible  to  execute  tbe 
various  police  regulations  of  a  prohibitory  or  pre- 
ventive character.  For  It  Is  obvious  If  It  were 
neressary  before  arresting  an  offender  caught 
In  tbe  act  of  offending,  that  a  magistrate's  war- 
rant should  be  obtained,  many  offenses  and 
▼lotatlona  of  tbe  police  regulations  would  ba 
accomplished,  and  the  offender,  If  transient  and 
unknown,  would  pscape  altogether.  This  Is  not 
contemplated  either  by  the  statute  conferring 
tbe  police  power  or  the  common  law." 

And  a  police  officer  was  held  not  liable  In 
trespass  where  be  arrested  on  view  a  party  who 
ordered  bay  to  be  placed  In  his  stable  window, 
and  violated  a  city  ordinance  by  driving  a  team 
npon  the  sidewalk.  Roddy  v.  Flnoegan,  43 
Md.  490.  In  this  case  It  was  said:  "Finding 
tbe  parties  in  tbe  act  of  violating  the  ordi- 
nance, Roddy  was  not  only  JuntlRed  In  making 
the  arrest  and  detention  of  the  offendera  for 
hearing,  but  hla  duty  required  him  to  do  so, 
upon  bis  responsibility  as  a  police  officer,  with- 
out obtaining  a  warrant  from  sny  other  quar 
ter.  The  consequent  delay  In  the  procurement 
of  a  warrant  might  have  enabled  the  partletf 
to  make  their  escape— ancb  narrow  eonstmctiov 
of  his  duty  would  be  unreasonable ^nd  Is  utter 
Tbe  iMard  ot 
Digiiized  by' 


sxo 


Omo  Bdfbbhb  Covm. 


Aph.. 


aloners,  and  tbe  police  offlcert  mppoloted  bj  their 
antbortty,  are  uate  offlcera;  bot  tbey  exercise 
tbe  police  power  of  tbe  elty,  and  It  li  tbelr  daty 
to  enforce  all  tbe  laws  and  ordlnancea  of  tbe 
cit7,  which  can  be  enforced  by  tbe  police.  They 
have  tbe  power  to  prevent  the  eommlsBloa  of 
crime,  and  to  arrest  and  detain  offen'dsrs  for 
bearing,  wltboot  warrant,  wherever  other  police 
oBlcers  can  do  so  bjr  tbe  common  taw. — that  Is, 
where  the  offense,  whether  by  the  common  law, 
by  atatnte,  ordinances  of  tbe  city,  or  police  regu- 
lation, is  committed  within  their  Tiew,  It  is 
tbelr  dnty  to  do  so." 

And  la  Dlk'her  t.  Raap,  78  111.  266,  it  was 
held  that  ao  oOlcer  called  upon  to  assist  In  the 
aireat  of  a  pai-ty  by  aootber  officer  will  not  be 
liable  In  false  imprisonment  It  he  acts  upon  la- 
formation  and  under  the  honest  belief  that  tbe 
party  Is  arrested  for  a  breach  of  an  ordinance, 
and  has  jost  escaped  from  tbe  other  officer's 
caatody.  Bat  In  tbli  ease  It  was  held  that  tbe 
oflleer  would  be  liable  if  tbe  first  ofllcer  had 
only  a  private  quarrel  with  the  accused,  and 
tbe  othei'  police  officer,  who  assisted  In  tbe  ar- 
rest, espoused  the  cause  of  a  brother  officer, 
and  vraa  not  actios  In  the  honest  discbarge  of 
official  daty.  It  was  dalmed  by  tbe  defense 
that  the  first  arrest  was  made  for  a  breach  of 
tbe  peace. 

And  Id  Shanley  v.  Wells,  71  111.  78,  It  was 
beld  that  a  policeman  sued  In  trespass  for  ar- 
nMtlag  a  party  as  a  vagrant  under  an  ordi- 
nance without  a  warrant  should  establish  that 
the  offense  was  committed  in  bis  presence.  It 
was  not  claimed  that  a  policeman  had  any 
greater  rights  than  constables  who  were  author- 
ized by  1  Gross  (111.)  Stat.  406,  |  112.  to  make 
an  arrest  for  "any  felony  or  breach  of  the 
peace  .  .  .  committed  In  tbelr  presence." 
The  coart  nid:  "It  may  well  be  questioned 
whether,  from  the  peculiar  elements  which  are 
essential  to  constitute  the  offense  of  vagrancy. 
It  belongs  to  the  dass  of  offenses  for  which  an 
arrest  may  be  made  without  a  ifrarrant;  bnt, 
even  conceding  that  It  does,  it  was  eertaloly  In- 
cumbent on  the  defendant  to  show  that  tbe  of- 
fense was  In  fact  committed  In  bis  preaence." 

In  Quinn  v.  Heisel,  40  Mlcb.  576,  where  a 
recovery  was  bad  against  the  officer  for  making 
an  arrest  under  a  city  ordinance  for  alleged  die- 
orderly  conduct  of  plaintiff  toward  laborers 
working  In  front  of  plaintiff's  house,  the  court 
said:  "The  court  certainly  chsrged  the  Jury 
as  to  the  right  of  an  officer  to  make  arrests 
wltboot  warrant  for  breaches  of  the  peace,  as 
favorably  as  common-law  rules  would  warrant, 
and  we  are  not  at  present  prepared  to  say  that 
an  ordinance  of  tbe  city  of  Oraud  Rapids  could 
authorise  arrests  without  process  In  cases  not 
justified  by  common-law  principles,"  The  Jus- 
tification In  this  case  appears  to  be  on  common- 
law  prlndplea,  and  it  does  not  dearly  rimw  that 
tbe  ordinance  authorised  an  arrest  on  view  al- 
though this  may  be  Inferred,  and  the  whole  dis- 
cussion of  the  case  was  on  tbe  common-law 
right  of  an  officer  to  make  an  arrest  for  a 
threatened  breach  of  tbe  peace  or  a  past  offense. 
The  evidence  was  conflicting  as  to  wbetber  there 
was  a  breach  of  the  peace  or  not  "on  view." 

In  Kelly  v.  Barton,  26  Ont.  Rep.  608,  Affirmed 
In  22  Ont.  App.  Rep.  622,  an  officer  was  beld 
liable  Cor  arresting  a  party  on  view  for  violat- 
ing a  dty  ordltianoe  by  driving  an  omnibus 
without  a  license.  In  this  rase  tbe  conrt  said : 
"In  tbe  present  case  tbe  officer  was  not  bound  or 
required,  as  a  matter  of  dnty,  to  arreat  tbe 
plaintiff,  although  he  was  violating  tbe  pro-' 
visions  of  a  city  by-law  in  that  be  was  driving : 
an  omnlbns  without  having  a  license  so  to  do. 
The  conduct  was  merely  the  Infraction  of  a  po- 
lice regulation,  whicb  falls  Air  short  of  being  a 
erima.  Tliers  was  no  sUte  of  law  or  of  facts 
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which  did  exist  tbat  could  Jostl^  this  snmmaiy 
arrest,  tbougb  tbe  officer  may  have  bona  fld*- 
believed  tbat  he  bad  such  a  legal  right,  and  tbat 
such  was  bla  official  duty." 

A  policeman  has  no  authority  to  make  an  ar- 
rest without  warrant  on  view  for  the  vlolatlo» 
of  an  ordinance  problblllng  tbe  obstruction  of 
a  bridge  In  the  city,  and  providing  a  forfeltniw 
of  a  penalty  of  fS  for  eadi  offoise,  under  ft. 
charter  providing  that  the  penalty  must  be  col- 
lected by  a  Justice  of  tbe  peace,  or  other  court,, 
and  tbe  first  process  may  be  by  dvll  warrant, 
or  summona  Hennessy  v.  Connolly,  13  Hun,. 
1T8.  In  tbis  case  Butolph  v.  Blast,  5  Lans. 
84,  was  distinguished,  as  In  tliat  case  the  char- 
ter expretwly  conferred  power  on  a  policeman  ti»- 
arrest  a  person  found  committing  a  violation  of 
any  ordinance.  In  tbIs  ease  the  policeman  baA 
no  authority  to  arrest  tbe  defendant  unless  such 
misdemeanor  was  accompanied  by  a  breach  of 
tbe  peace  at  common  law.  The  court  further 
said :  "It  may  be  tbat  a  policeman  should  bavs- 
authority  to  arrest  without  warrant,  and  o» 
view,  any  person  engaged  In  tbe  violation  of  » 
city  ordinance,  and  we  presume  this  authority 
Is  conferred  by  most  city  charters,  but  It  Is  ft 
matter  wblcb  rests  with  the  legislature,  and» 
until  tbe  power  Is  conferred,  an  arrest  by  ft 
constable  without  warrant.  In  case  of  a  mis- 
demeanor can  only  take  place  where  It  Is  ac- 
companied by  a  breach  of  the  peace." 

And  a  maratial  was  held  liable  In  false  Impris- 
onment for  arresting  a  drunkard  disturblug  thw 
peace  on  tbe  Sabbath  and  taking  blm  to  Jail 
and  Imprisoning  him  for  five  hours,  under  Ind. 
act  1857,  p.  52,  |  38,  providing  that  a  penaltr 
for  violation  of  ordlnancea  may  be  recovered  lik 
an  action  at  law.  Low  v.  Evans,  16  Ind.  48d. 
In  tbie  case  tbe  court  said  tbat  if  the  officer 
has  the  power  to  arreat  on  view  it  is  bis  duty  t» 
take  the  person  forthwith  before  a  tribunal  anit 
prefer  a  complaint. 

ITor  arrest  on  view  for  violation  of  city  or- 
dinance, see  Butolph  ▼.  BInst.  41  How.  Pr. 
481,  S  Laos.  84,  ftifm,-  lU.  b. 

4.  Arrests  not  suula  «■  vi9W. 

An  officer  will  bs  liable  Cor  an  arrest  nofc 

made  on  view  for  tbe  violation  of  a  city  ordi- 
nance. It  is  doubtful  whether  any  ordinance- 
would  Justify  an  arreat  in  sucb  a  case,  and  If  ft 
statute  conferred  sucb  power,  except  In  felmy 
eases,  there  would  be  a  serious  contention  a» 
to  its  validity. 

Where  the  plaintiff  bad  a  quarrel  on  tho- 
street,  and  was  boisterous,  and  shortly  there- 
after a  polleeman  arrested  blm,  tbe  latter  can- 
not Jnsti^  uider  a  city  ordinance  autborislnr 
saeb  on  arrest  wltb  or  wlthoat  a  warrant,  or 
authorising  an  arrest  whenever  a  misdemeanor 
la  committed  In  bis  presence,  or  wbenever  tlift 
commission  of  a  misdemeanor  shall  be  others 
wise  brought  to  bis  knowledge.  This  ordi- 
nance contravenes  Tenn.  Code,  ||  6032,  6087» 
providing  that  an  officer  may  arrest  for  a  pub- 
lic offense  or  breach  of  tbe  peace  eommlttsA 
In  his  presence  or  for  a  felony  under  certain  dr- 
cnmstances.  Pesterfidd  v.  VIckers,  8  Coldw. 
205. 

An  arrest  without  a  warrant  of  an  alleged 
prostitute  or  street  walker  by  a  police  ofllcer, 
who  is  aotborited  by  ordinance  to  arrest.  np<n 
view,  any  person  found  In  tbe  act  of  commit- 
ting any  offense  against  tbe  laws  of  the  state,, 
on  mere  suspidon  that  she  Is  plying  her  voca- 
tion upon  the  street,  no  act  bdng  eommittetf 
in  bis  presence  indicating  tbat  she  Is  there  for 
tbat  purpose.  Is  Illegal.  PInkerton  V.  Ter- 
b<?rg,  78  HIcb.  673.  T  L.  R.  A.  407.  44  N.  W. 
570.  In  this  case  th«  court  salds  "Tbe  officer 
bad  no  risbt  to  ar||f^z£?f%y«^)©ID^V@>°t 
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nmnt,  opon  mere  roapidon  tbat  ibe  was  apon 
the  Btimt  for  the  parpoM  of  plrlng  h«r  vocation 
mm  «  eonuuon  proatltnte,  «Teii  undar  the  pro- 
▼lidODi  of  the  dtr  ordluncee  abore  cited.  Oar 
■tatnte  glTcs  no  such  right,  and  at  the  com- 
mon law  no  such  right  existed.  Baaplcloc  that 
a  party  haa  on  a  former  occaaloB  committed  a 
Blademcanor  la  no  JuatlOeatlon  for  flvlns  him 
In  charse  of  a  constable  wlthont  a  Jnetlee'a 
warrant :  and  there  le  no  distinction,  in  thla 
reepect,  between  one  kind  of  misdemeanor  and 
another.  ...  It  U  trae  that  an  ofBcer,  aa 
a  conaerrator  of  the  iwace,  maj  arrest  street- 
walkers or  common  prostitutes  who  are  on  the 
street  pljlng  their  vocation ;  bat  a  mere  sus- 
picion that  they  are  doing  so  where  there  la  no 
act  Indicating  that  the  party  is  there  for  that 
pnrpose  will  not  Jnatlfy  the  arrest  without  war- 
rant." 

And  a  policeman  Is  liable  In  trespass,  aaaauTt, 
and  telae  Imprlaonment  for  arreatlng  a  person 
without  a  warrant,  where  he  Is  peacefully  pass- 
ing on  the  street,  altbongb  some  time  daring  the 
day,  previous  thereto,  he  had  been  on  the  street 
!■  a  state  of  Inttoicatlon.  Newton  v.  XiOckUn, 
T7  III.  108. 

Where  a  police  olBcer  arrested  plaintiff,  who 
bad  followed  the  ofllcer  to  the  atatlon  for  the 
purpose  of  balling  a  prisoner  arrested  for  con- 
gregating with  other  persons  on  the  street,  the 
officer  was  held  llaUa  to  the  plaintiff  for  false 
arrest  and  Imprisonment,  where  he  had  no  war- 
ant,  and  where  no  violation  of  law  bad  been 
done  in  the  actual  presence  of  the  officer  by 
him.    Flinn  v.  Graham,  3  Pittsb.  195. 

An  OfBcer  cannot  arrest  for  a  misdemeanor 
not  committed  In  his  presence.  Parke  v.  QIIU- 
gan.  14  UlBC.  121,  35  N.  Y.  Supp.  477. 

And  an  ordinance  authorising  an  arrest  for  a 
misdemeanor  not  "on  view"  must  be  pleaded. 
SUttgen  V.  Rundle,  90  Wla  7B.  74  N.  W.  68d. 

For  other  mitdemeatutr*. 

1.  Fa$t  offeaesa 

An  officer  In  the  absence  of  atatntory  author- 
ity, malting  an  arrest  withoat  a  warrant,  for 
a  misdemeanor  not  on  view,  is  liable  In  damages 
for  trespass  and  false  Imprisonment.  Bright  v. 
Patton,  5  Mackey,  634;  Griffln  v.  Coleman,  4 
Hnrlst.  A  N.  866,  28  L.  J.  Bxch.  N.  S.  134 ; 
Scott  V.  Bldridge,  154  Hasa.  3S,  12  L.  R.  A. 
37ft,  27  N.  B.  677;  Malcolmson  v.  Gibbons,  S6 
Ulch.  450,  23  N.  W.  166 ;  Kennedy  ▼.  Favor.  14 
Gray,  200;  Bowdltcb  v.  Balcbln,  6  Ezcb.  37S, 
19  L.  J.  Exch.  N.  8.  887 :  Lamb  v.  Stone,  9S  Wis. 
254,  70  N.  W.  72. 

An  officer  has  no  right  to  arrest  without  a 
warrant  after  the  offense  has  been  committed 
In  any  case,  where  the  punishment  attached  to 
that  offense  Is  only  a  fine  or  Imprisonment  In 
jail  In  the  District  of  Columbia,  or  both,  and 
the  officer  Is  liable  for  damages  In  making  sucb 
arrest.    Bright  v.  patton,  5  Hackey,  534. 

A  police  constable  Imprisoned  plaintiff  In  a  cell 
on  a  charge  of  aiding  another  person  In  assault- 
Ins  him  In  the  execution  of  his  duty.  A  chief 
oonatable  arrived  at  the  station  some  hoars 
afterwards,  and  on  the  report  of  another  con- 
■table,  without  Inquiring  Into  the  fkcts,  band- 
raffed  the  plaintiff  aud  took  blm  before  the 
magistrate,  who  dismissed  The  charge.  It  was 
held  that  the  chid  constable,  and  all  the  other 
persons  concerned  lo  the  Imprisonment  of  the 
plaintiff,  were  liable  In  trespass.  Orlffin  v. 
Coleman,  4  Hurlct.  ft  N.  266,  28  L.  J.  Exch.  N. 
S.  134.  In  this  case  Martin,  B.,  said :  "I  am 
of  the  same  opinion.  The  queatlon  of  law  Is 
clear.  Simmons,  a  constable  had  taken  the 
plaintiff  Into  cnatody  anlawfnlly.  The  other 
constables  knowing  nothing  of  the  tects.  Im- 
prisoned and  detained  him.  Bvery  person  wIm 
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takes  part  In  an  nnlawful  Imprisonment  acts 
at  lits  peril.  Suppose  a  constable  is  told  that 
a  mlsdansanor  luta  been  committed :  he  has  no 
power  to  arrest.  The  power  to  apprehend  on 
suspicion  Is  confined  to  cases  of  felony." 

And  tn  Massachusetts  a  police  officer  Is  liable 
for  an  arrest  and  detention  without  a  warrant 
for  a  pane  misdemeanor  committed  In  another 
state.  Scott  V.  Eldrldge.  164  Mass.  2B,  12  L. 
R.  A.  879,  27  N.  B.  677.  In  this  case  the  plain- 
tiff was  arrested  on  a  letter  from  the  police  of 
Philadelphia  charging  him  with  conspiracy  to 
commit  an  ^wrtlon.  It  was  held  that  by  the 
common  law  such  a  conspiracy  Is  not  a  felony. 
The  court  said :  "Even  If  the  plaintiff  had 
committed  the  offense  of  conspiracy  In  Massa- 
chusetts) the  defendants  would  have  bad  no 
right  to  arrest  him  without  a  warrant.  On  rea- 
sooable  suspicion  of  felony,  a  peace  officer  may 
make  tn  arrest  without  a  warrant,  even  though 
It  tuma  out  that  in  fact  no  felony  has  bMD 
committed;  but  he  may  not  without  a  warrant 
make  an  arrest  for  a  past  misdemeanor,  tbougb 
the  offense  baa  been  committed,  unless  hs  la 
specially  authorised  by  statute  to  do  so." 

An  officer  waa  held  liable  In  trespass  for  ar- 
resting and  detaining  a  party  on  Information 
by  letter,  without  warrant,  where  the  crime  al- 
leged did  not  constitute  a  crime  In  the  state 
where  arrested,  and  it  was  not  shown  that  any 
complaint  under  oath  or  extradition  proceed- 
ings under  the  act  of  Congress  bad  been  taken 
In  the  state  where  the  alleged  crime  was  com- 
mitted. In  an  action  of  trespass  it  may  be 
shown  that  the  custody  of  the  plaintiff  waa 
shifted  so  as  to  evade  the  execution  of  a  writ 
of  habeas  corpua  Malcolmson  v.  Gibbons,  66 
Mlcli.  469,  23  N.  W.  166.  In  tbla  case  the  court 
said:  "The  habit  oi  making  needless  night  ar- 
resta,  and  of  doing  so  on  the  eve  of  Suodaj-,  when 
the  ordinary  resources  for  Immediate  delivery 
are  not  at  hand,  la  without  any  decent  support ;" 
and  further:  "The  habit,  wblch  Is  by  a  very 
singular  abuse  of  language  called  official  cour- 
tesy, of  making  illegal  arrests  In  one  Jurisdic- 
tion in  the  hope  that  almilar  rlolatlona  of  law 
may  be  redprocated.  Is  ons  which  cannot  ba  tol- 
erated." 

In  an  action  for  aasanlt  and  false  imprison- 
ment the  olBcer  cannot  Justify  an  arrest  with- 
out a  warrant  for  Illegally  transporting  liquor 
without  showing  that  be  bad  reasonable  proof 
at  the  time  of  the  arrest  that  sncb  crime  was 
rielng  committed.  Kennedy  v.  Favor,  14  Gray. 
200.  The  conrt  said :  "The  charge,  therefore, 
that  if  the  defendants  had  'reasonable  cause  to 
suspect,'  etc,  was  not  equivalent  to  an  instruc- 
tion that  If  they  had  any  reasonable  proof,  and 
was  not  correct  law.  They  sboald  bavs  In- 
structed that.  If  the  defendants  had  any  rea- 
sonable proof,  etc..  It  was  a  lust  III  cat  Ion." 

In  Bowdltcb  V.  Balcbln,  6  Excb.  378,  19  L. 
J.  Exrh.  N.  S.  337,  It  was  held  that  a  police  of- 
ficer was  liable  In  trespass  for  arresting  a  party 
on  a  charge  of  perjury  and  complaint  made  to 
the  offlL-er  by  another  party  In  plaintiff's  pres- 
ence. 2  and  3  Vict.  chap.  94.  |  9,  conferring  all 
the  powers  on  police  constables  possessed  by 
constablen  at  common  law,  and  |  8.  authorising 
the  police  to  take  teto  custody  wltboat  warrant 
all  "loose,  Idle,  disorderly  persons"  disturbing 
the  public  peace,  or  whom  he  shall  have  good 
cause  to  suspect  of  bavtng  committed  or  In- 
tending to  commit  any  felony,  misdemeanor,  or 
breach  of  the  peace,  limited  the  power  to  arrest 
to  "loose,  idle,  disorderly  persons."  This  waa  a 
per  curiam  opinion,  and  it  seeme  that  the  crime 
L-harged  In  tbla  case  was  a  mlsdemra.nor. 

And  under  Wla  Stat.,  authorizing  game  pro- 
tectors to  arrest  without  warrant  persona 
shooting  game  In  the  "nlght-tlme"/tlie  mjaeiiro- 
teetor  Is  liable  la  falsC)(apiM9i»aBiiO«^|l8 
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arrestR  the  party  In  dayllsht.  Lamb  t.  Stone, 
Its  Wla.  254,  TO  N.  W.  72.  In  tblg  cose  the 
court  uld :  "Arrest  without  a  warrant  (or  a 
felonj  mar  be  Justified  upon  reasonable  grounds 
of  belief ;  not  so  for  a  mere  trespass  or  misde- 
meanor, except  wben  no  provided  bj  statate." 
It  was  further  held  that  the  fact  that  plaintiff 
was  constructively  guilty  of  a  trespass  In  float- 
ing In  a  boat  over  the  lands  of  third  parties, 
which  were  under  the  water,  conld  not  be  ahown 
in  mitigation  of  damage*. 

But  in  Prell  Ucltonald.  7  Kan.  426,  12  Am. 
Rep.  423.  it  WEB  held  that  an  officer  making 
an  arreat  of  an  actual  offender  on  snfflclest 
Information  without  a  warrant  would  not  be 
liable  at  common  law  altbougli  tlu  offenie  wan 
not  committed  in  hla  presence. 

2.  For  offofMU  "M  vtew"  unier  Btatutorji  aa^ 

An  olBeer  will  not  be  liable  for  making  an  ar- 

mt  on  Tlew,  without  a  warrant,  for  misde- 
meanors, under  statutes  antborlilng  such  an  ar- 
rest.  Ford  t.  Breen,  ITS  Uaaa.  B2,  BS  N.  E. 
186 ;  Caffrey  t.  Drugan.  144  Haas.  294,  11  N.  B. 
M ;  Gainer  Parkman,  100  Hasa.  316 ;  John* 
son  T.  Americus,  46  Oe.  80 ;  Uason  v.  Lothrop, 
7  Gray,  1154;  Holcomb  v.  Cornish,  8  Conn.  375; 
Sheets  v.  Atherton,  62  Tt  229,  19  Atl.  926; 
Weser  t.  Welty,  18  Ind.  App.  664,  47  N.  E.  639. 

A  police  officer  was  held  not  liable  for  an  Il- 
legal arreat  where  he  found  the  plaintiff  drank 
and  nolay  and  arrested  him,  and  retained  bim  In 
cnstody  tiptll  the  following  morning,  when  be 
was  charged  with  the  crime  of  drunkenness  un- 
der Mass.  Stat.  1891,  cbap.  427,  I  1,  proTidIng 
that  whoever  Is  found  In  a  stats  of  Intoxication 
In  a  public  place,  or  la  found  In  any  place.  In  a 
state  of  Intoxication,  committing  a  breach  of 
the  peace  or  disturbing  others  by  noise,  may  be 
arrested,  by  an  offlcer,  without  a  warrant. 
"Any  place"  may  include  a  dwelling  house. 
Kord  T.  Breen.  173  Mass.  52,  B3  N.  E.  136. 

And  the  same  was  held  tinder  Hasa.  Pub. 
Stat.  cbap.  20T,  |  25,  providing  as  above,  where 
the  person  arretted  consented  to  his  discharge 
from  custody  wlihoiit  a  complaint  being  made 
against  bIm.  thereby  Intending  to  release  any 
damages  on  account  of  failure  to  make  a  com- 
plaint.   Caffrey  v.  Drugan,  144  Mass.  294,  11 

X.  E.  yc. 

Ihe  same  was  said  to  be  the  rule  in  Phillips 
V.  Fadden.  125  Mass.  198,  infra. 

And  an  offli:er  was  held  not  liable  In  tort 
where  he  arrested  a  person  found  drunk,  and 
procured  another  oOcer  to  make  the  complaint, 
and  was  present  to  testify  at  the  trial,  under 
Mass.  Gen.  Stat.  chap.  86.  |  40.  providing  that 
an  ofllrer  who  has  without  a  warrant  arrested 
a  person  who  Is  found  in  a  state  of  IntoxlcatltHi 
committing  a  breach  of  ths  peace  or  disturbing 
others  by  noise  shall  take  htm  before  a  magis- 
trate and  make  a  complaint  against  him.  Qaln- 
ey  V.  Piirkman,  100  Mass.  31C. 

Under  Vt.  Rev.  Laws,  |  3871,  authorising 
the  Csb  warden  to  arrest  a  person  fonnd  violat- 
ing ■  statute,  a  fish  warden  was  held  not  liable 
In  false  Imprisonment  where  he  found  plaintiff 
engaged  in  drawing  a  net  and  some  flsh  In  a 
basket,  although  he  was  arrested  halt  a  mile 
from  the  flsh  grounds,  the  pursuit  having  been 
eontlDUons  until  the  arrest  was  made,  and  the 
officer  turned  plaintiff  over  to  the  state  attorney 
of  the  proper  county  for  prosecution.  Sheets 
V.  Atberton.  62  Vt.  220,  19  Atl.  926.  In  this 
esse  the  rourt  said  :  "An  offender  cannot  make 
an  arrest  tllegul  by  endeavoring  to  escape  by 
running  away.  But  it  Is  further  contended 
that  If  the  arrest  Is  referred  to  the  fishing 
ground,  by  the  flight  of  the  plaintiff  and  Con- 
tinuous pursuit  of  the  defendant,  it  was  not 
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made  while  the  plaintiff  was  engaged  In  fishing 

In  violation  of  law.  The  same  statute  wbicb 
authorizes  the  arrest,  authorises  a  sdsure  of 
the  nets.  From  the  report  of  the  referee  It  Is 
apparent  that  the  officers  were  fully  and  active- 
ly engaged  In  aneorclng  tbe  law  trom  the  time 
they  arrived  on  the  ground  and  found  the  plain- 
tiff violating  the  law,  to  the  time  of  the  arrest. 
The  officers  must  have  a  reasonable  time  to  exe- 
cute the  law.  They  were  as  much  anthorlsed  to 
■else  tbe  nets  as  to  arrest  tbose  Coond  fishing 
In  violation  of  tbe  law.  They  were  not  bound 
to  make  the  arrest  before  they  seised  the  nets." 

And  a  policeman  Is  not  liable  In  false  Impris- 
onment for  arresting  without  a  warrant  a  per- 
son violating  a  criminal  statute  of  Indiana  la 
bis  presence,  where  be  takes  tbe  accused  as  soon 
as  possible  before  a  magistrate  and  filea  a  com- 
plaint and  has  a  warrant  issued,  under  Burns' 
(Ind.)  Bev.  Stat.  1894,  |  1771,  Horner's  Rer. 
Stat  1890,  I  1702,  authorizing  a  peace  oOew 
to  arrest  and  detain  any  person  fonnd  violat- 
ing any  law  of  this  state  tmtll  a  legal  warrant 
can  be  obtained.  Weser  t.  Welty,  IS  Ind.  App^ 
684,  47  N.  W.  839. 

The  arrest  and  detention  of  a  disorderly  per- 
son while  in  the  commission  of  the  act,  by  an 
officer  without  a  warrant,  and  tbe  detention 
until  the  next  day,  do  not  render  tbe  ofllcer  li- 
able, under  Oa.  Code,  |f  4626,  4627,  antborlilng 
an  arrest  to  he  made  by  an  officer  witbout  a 
warrant  when  the  offense  Is  committed  In  his 
presence  and  there  ta  likely  to  be  a  (kllDte  of 
justice  tor  want  of  an  oDcer  to  Issue  a  warrant. 
Johnson  v.  Americus,  46  Ga.  80. 

In  an  action  of  assault  and  f&Ise  Imprison- 
ment for  arresting  without  a  warrant  It  was 
held  that  the  officer  might  prove  declarations 
of  the  plaintiff  made  before  tbe  day  of  tbe  ar- 
reat, tending  to  show  that  at  the  time  of  tbe 
arrest  he  was  Illegally  transporting  liquors,  and 
the  officer  may  also  show  tbat  he  was  detained 
until  the  warrant  could  be  procured,  and  that 
such  warrant  Issued.  Mason  v.  Ix>throp,  7 
Gray,  354.  This  action  was  under  Mass.  Stat. 
1855.  chap.  21.'»,  |  13,  making  It  the  duty  of  the 
officers  to  enforce  tbe  penaltlea  of  the  act 
against  every  person  guilty  of  any  violation  of 
which  they  can  ob'aln  reasonable  proof.  The 
court  S:iid:  "The  defendant  was  an  officer, 
iind  he  was  authorized  by  the  statute  cited  to 
arrest  tbe  perxon  and  seise  the  liquor  without 
warrant,  and  it  Is  made  his  duty  to  do  so  If 
be  had  reasoniible  proof  of  tbe  criminal  act." 

And  a  Justice  was  held  not  to  be  liable  for 
ordering  tbe  plaintiff  into  cuKtody  of  keepers, 
and  trying  him  witbout  a  warrant,  for  the  vio- 
lation of  Coon.  Stat.  172,  title  22,  |  102,  provid- 
ing any  Justice  of  the  peace  having  plain  view 
or  personal  knowledge  of  any  persons  be'ng 
guilty  of  profane  swearing,  cursing,  or  Sabbath 
breaking  may  make  up  a  Judgment  agalnat  such 
person  so  offending,  having  first  caused  such 
person  to  be  brought  before  him.  "But  no  Judg- 
ment shall  be  rendered  by  a  Justice  of  the  peace 
against  any  person  for  any  other  offense,  wheth- 
er on  confession  or  otherwise,  without  previous 
complaint  and  warrant."  Holcomb  v.  Cornish, 
8  Conn.  376. 

But  an  oflicer  who,  without  a  warrant,  ar- 
rests n  perRon  for  being  intoxicated,  docs  so  at 
bis  peril ;  and  If  It  afterwards  appears  tbat  the 
person  so  arrested  was  not  in  fact  Intoxicated 
within  tbe  meaning  of  tbe  statute,  at  the  time 
of  the  arrest,  the  officer  is  liable  In  trespaaa, 
notwithstanding  be  makes  the  arrest  in  good 
faith,  and  under  a  reasouabte  belief  that  the 
person  arrested  Is  Intoxicated,  under  Mass. 
Stat.  1869,  cbap.  415.  |  42,  providing  that  If  a 
person  la  fbnnd  In  a  public  place  In  a  state  of 
Intoxlfutlon,  committing  a  breach  of  tbe  peace 
or  disturbing  others,  uj  ofllcM^ sbalkHllteut 
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vaiTBBt  tak*  kirn  Inte  cMtodr  ud  dqtain  bim 
In  flMne  proper  place  until  In  th«  o|rtnlon  of  •avb 
oOcitr  he  hiu  recovered  from  ble  Intoxication, 
and  lb*  officer  aLaJl  then  make  a  complaint 
asalnst  bIm  (or  tbe  crime  of  dninfceninwa.  Pbil- 
Upa  v.  Fadden,  125  Hasa.  108. 

ft.  Arrtatt  te  otter  eotei. 

Tbr  oncer  will  be  liable  for  making  an  arreat 

on  view,  asBumlag  to  act  under  atatutory  au- 
tbority.  It  tbe  alleged  offense  la  not  wltbln  the 
atatntc,  or  If  the  penaltj  ia  to  be  recovered  bj 
action.  Be  will  alao  be  liable  for  making  an 
arreat  on  Tlew  without  reaaonable  cause  there- 
foi,  aa  In  caaea  of  arreat  on  sasplclon. 

And  a  policeman  waa  beld  guilty  of  an  assault 
where  he  seized  a  bicycle  to  ascertain  tbe  name 
of  the  rider  and  caused  him  to  fall  to  the  ground, 
nnder  local  government  act  1888,  |  85,  provid- 
ing that  bicycles  are  carriages  wltbln  the  mean- 
ing of  tbe  highway  act.  and  making  It  an  of- 
fense to  ride  a  bicycle  without  a  light,  wltbln 
one  hour  after  sunset  and  one  hour  before  sun- 
rise, nnder  a  penalty  of  40  shillings.  Hattou  t. 
Tr««by  [1897)  S  Q.  B.  452.  6«  L.  J.  Q.  B.  N.  8. 
729.  In  thia  caae  Ue  blghway  act  of  183S, 
II  78,  79,  provided  penalties  against  drlrera  and 
owners  of  carriages,  bat  ^d  not  include  driving 
a  carriage  withunt  a  light,  and  authorized  with- 
oat  warrant  an  apprehonalon  by  any  person 
who  ataall  see  anch  offense  committed.  It  was 
held  that  tbe  act  of  1888  did  not  give  to  tbe 
conatnbic  witnessing  an  offense  against  it  any 
power  to  detain  tbe  offender.  Tbe  court  said : 
"Tbe  leglalature,  whether  Intentionally  or  not, 
hna  omitted  to  extend  tha  power  of  detantlon  to 
the  new  offenses  created  by  ttaa  local  government 
act." 

And  It  was  betd  to  be- no  defense  to  an  action 
of  trtspasa,  aMault  and  battery  and  false  Im- 
prlaonment  against  a  constable,  that  the  plain- 
tiff was  arrested  for  being  the  servant  of  one 
A.,  where  It  turned  out  that  T.  had  no  valid 
claim  on  plaintiff.  Hurphy  v.  Countlsa,  1  tlarr. 
(Del.)  143. 

A  marshal  who  approaches  a  party  In  a  lond. 
rough  manner  without  any  authority  of  law, 
handcuffs  bini,  and  confines  him  in  tbe  city  pris- 
on, la  liable  In  damages.  Pettn  t.  Llndsborg, 
40  Kan.  634,  20  i'Bc.  490. 

A  policeman  arresting  the  owner  of  a  trunk, 
who  resists  the  unlawful  removal  of  the  sane. 
Is  liable  In  danwgws.  Isaacs  v.  Flablve,  14 
Misc.  349,  36  N.  Y.  Supp.  716.  In  this  ease  the 
court  aald :  "There  being,  at  this  time,  no 
breach  of  the  peace,  but  simply  tbe  question  of 
the  poi>s«4Siua  ot  the  trunk,  and  he  there  wilh- 
ont  warrant  or  legal  piocera,  the  plaintiff  nad 
a  right  to  protect  and  defend  ber  property  or 
the  possession  of  aay  property  to  wbleb  she 
claimed  a  right." 

If  a  party  be  turning  towards  the  wall  In  a 
street  at  night,  for  a  particular  occasion,  a 
Wkt^rhman  la  not  JustlHed  In  collaring  blm,  to 
prevent  bis  so  doing.  Booth  v.  Banley,  2  Car. 
k  p.  288.  In  this  caae  Abbott,  Ch.  J.  (In  sum- 
ming up  tbe  caae  to  the  Jury),  said:  "The 
watchinau  certainly  bad  no  right  to  go  up  to  a 
man  and  collar  blm  for  that  wblcb  the  plaintiff 
appeara  to  have  been  doing.  He  might  have 
gone  up  to  btni  and  remonstrated  with  him,  or 
have  asked  h'm  to  go  somewhere  else,  but  he 
dearly  bad  no  right  to  assault  bim  for  that." 

ConatablcB  and  police  ofllcara  wera  held  liable 
In  treapaas  for  arreatlng  upon  view  a  party,  on 
ordera  from  the  mayor,  for  placing  obstructions 
In  the  street,  claimed  to  be  a  nuisance,  where 
tba  atatute  did  not  give  tbe  mayor  and  alder- 
Ben  tbe  power  to  prerent  tbe  erection  of  nnia- 
aiirea  In  tha  stxoat  Dnnoran  t.  Jonaa,  se  K. 
R.  248. 
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A  marshal  acting  under  ordera  from  a  mayor 
arresting  an  employee  for  not  desisting  work 
on  a  bridge  in  a  city  without  a  warrant  on  the 
charge  of  obstructing  the  highway  could  not 
Justify  In  false  Imprisonment  by  showing  that 
the  contract  for  the  bridge  was  void  by  reason 
of  the  contractor  being  an  alderman,  where  the 
ground  of  Interference  waa  that  tbe  timber  used 
wtm  defective.  Maine  Bev.  Stat.  chap.  183,  % 
4,  authorlaed  tbe  city  marsbal  to  arreat  and  de- 
tain persons  found  violating  any  law  of  tba 
state,  or  any  legal  ordinance  or  by-law  of  » 
town,  until  a  legal  warrant  could  be  obtained. 
Maore  v.  Dnrglu.  68  Ue.  148. 

A  pol'ceman  of  New  York  cannot  arreat  with- 
out a  warrant  for  an  act  not  tending  to  a  breach 
of  the  peace  and  not  committed  on  view.  8tern- 
ack  v.  Brooks,  7  Daly,  142.  In  thla  case  tbe  al- 
lejted  offense  waa  "picketing." 

A  police  constable  In  the  city  of  London  la 
guilty  of  trespass  In  assaulting  plaintiff  and 
conreylug  him  to  the  police  station  merely  on 
sueplclon  that  he  bas  committed  a  misdemeanor. 
Under  2  and  3  Vict.  cbnp.  94,  |  8,  authorising 
any  man  belonging  to  tbe  police  force  to  tak» 
Into  rubtody  without  warrant  all  "loose.  Idle, 
and  disorderly  persons"  whom  be  shall  find  dla- 
turblng  the  public  peace,  or  whom  he  shall  have' 
good  caus«  to  suspect  of  having  committed  or 
intended  to  commit  any  felony,  misdemeanor,  or 
breach  of  the  peace,  or  all  persons  wbom  b» 
shall  flod  between  sunset  and  8  o'clock  In  the 
foren<*oii.  lying  or  loitering  in  any  place  and 
not  giving  a  satisfactory  account  of  themselves, 
a  plea  Is  bad  which  does  not  show  that  the 
plaintiff  was  a  loose.  Idle,  and  disorderly  per- 
son. Bowdltch  T.  Baldiln,  6  Bzch.  378,  19  L. 
J.  Kxch.  N.  8.  88T. 

In  an  action  against  a  police  constable  for 
dsaault  it  waa  held  that  be  was  not  JustlQed  In 
luying  hold  of  and  pushing  along  the  highway 
and  ordering  plaintiff  to  be  off,  where  plaintiff 
waa  conversing  in  a  crowd  with  another  person 
known  to  be  a  reputed  thief,  under  10  Geo.  IV. 
chap.  44,  I  7,  providing  that  it  shall  be  lawful 
for  a  police  officer  on  duty  to  apprehend  ail 
loose.  Idle,  and  diaorderly  persona  wbom  he 
shall  find  disturbing  Ibe  peace,  or  whom  he  shall 
liave  JuBt  cause  to  suspect  of  any  evil  designs. 
Stocken  v.  Carter,  4  Car.  &  P.  477. 

A  JustUe  of  tbe  peace  la  liable  In  trespass  for 
arresting  on  view  a  trespaaslng  hunter,  aa  Nix- 
on's Dig.  (N.  J.)  334,  providing  that  If  any  per- 
son stiull  cari-y  a  gun  on  any  land  not  bla  own 
v.'Uhout  a  license  in  writing  from  the  owner  or 
legal  posi-«BSor,  be  shall  he  convicted,  either 
upon  the  view  of  any  Justice  of  tbe  peace  or  1^ 
witnesses,  and  shall  forfeit  to  tbe  owner  of  tbe 
soli  or  tenant  in  possession  f  6,  does  not  make 
The  act  a  criminal  offense  or  breach  of  tbe  peace. 
It  was  further  held  that  the  Jnstice  could  not 
act  where  be  was  Interested  in  tbe  prosecution. 
Schroder  v.  Ehlera,  81  N.  J.  L.  44. 

And  draukounesa  of  a  sheriff  at  the  time  of 
making  an  Illegal  arrest  5uppoBlng  he  bad  a 
warrant  la  no  defense,  and  may  be  regarded  aa 
an  aggravation  of  the  offense.  Hail  v.  O'Mal- 
ley,  49  Tex.  70.  In  this  rase  the  court  said 
that  It  the  aherlff  desired  to  mitigate  the  dam- 
ag«B  by  an  Inatmctlon  that  ha  acted  on  a  mla 
taken  belief  that  he  had  a  capias  be  ahonld  have 
asked  suej)  an  instruction. 

Where  a  constable  waa  not  empowered  ttf 
act  as  such  officer  by  virtue  of  any  election  au- 
tboriaed  by  law,  he  eoald  not  Jnatlty  aa  an  of- 
ficer In  the  discharge  of  hla  duty  a  trespass  m 
assaulting  and  arresting  without  a  warrant, 
where  be  came  up  to  where  plaintiff  was  In  con- 
versation, and  after  cursing  plaintiff  for  swear- 
ing aasauited  him  and  took  him  to  tbe  mnyor'r 
olBca.   Shepherd  v.  Btaten,  5  Helsk.  78. 

In  an  action  agatnat  road 
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deputy  Bhcriff  for  arrestlnf  platntiff,  through 
nuUlce  and  witboat  Justifiable  cauM.  It  was  held 
that  the  defeadanta  ander  the  general  iuae 
might  show  their  official  character  and  good 
talLh  to  mttlgat*  damages.  Rkharrtaon  t. 
UuatOD,  10  S.  D.  484,  74  N.  W.  284. 

IIL  dnmmMtancM  attmMmg  mrrtat. 

a.  Time. 

The  Ilabllltr  of  an  officer  for  making  an  ar- 
reat  od  the  Sabbath  It  now  generall7  eontrolled 
b7  ttatatea:  TIwm  unially  prohibit  Mrrlee  of 
legal  ptvcea  on  the  fltat  day  of  the  wvOt  ex- 
cept In  caaea  of  felonr  or  breach  of  the  peace, 
or  except  where  such  Berrlee  la  ipaelal^  au- 
thorized b7  atatate. 

A  pollcmaa  la  liable  for  faiae  ImpriaonmeDt 
for  making  an  arreat  at  night  on  a  warrant  for 
a  mlademeanor,  npon  which  the  direction  for 
aucta  arrest  la  not  Indorsed  bjr  the  maglatrate, 
under  N.  Y.  Code  Crim.  Proc.  f  170.  prorldlag 
that  If  the  crime  charged  be  a  felony  the  arreat 
laar  be  made  on  any  day  and  any  time  «4  the 
day  or  during  any  night ;  If  It  b«  a  mlademeanor 
the  arreat  cannot  be  made  on  Sunday  or  at 
nigbt  unleaa  by  the  direction  of  the  ma«latrate 
nod  Indoraed  upon  the  warrant.  Hurphy  v. 
Kran.  20  Abb.  N.  C.  260. 

In  Pearce  Atwood.  13  Mass.  324,  It  waa 
held  tbat  Maaa.  But.  1791,  chap.  58,  I  10.  pro- 
hibiting nnnecesaary  traTellng  on  Sunday,  did 
not  authorise  a  Juiiica  of  the  peace  to  receive 
a  complaint  and  iMae  a  warrant  on  that  day, 
for  that  offenae,  and  tbe  officer  making  tbe  ar- 
reat on  tbat  day  was  a  treaposaer.  Tbia  waa  on 
tbe  ground  that  "tbe  legislature  did  not  Intend 
that  prosecutions  for  the  violation  of  this  law 
should  be  attended  to  on  tbe  Lord*s  day."  The 
court  beld  also  that  the  Justice  had  no  Jurisdic- 
tion being  Interested  In  the  penalty  as  an  In- 
habitant. It  is  true  the  coart  aays :  "But  by 
our  statute,  the  service  of  none  but  civil  proc- 
ess Is  prohibited  on  the  Lord's  day ;  so  tbat 
warrants  against  persons  charged  with  any 
crimes  whatever  may  be  lawfully  served  on  that 
day.  Warrants  may  also  be  Issued :  for.  If 
the  arrest  Is  anthorlsed  by  law,  tbe  order  to 
make  such  arreat  must  likewise  be  lawful." 

In  Keith  v.  Tuttle.  28  Me.  834.  where  It  waa 
said,  referring  to  Pearce  v.  Atwood,  13  Haas. 
324,  tbat  "persons  charged  witb  any  crime  what- 
ever may  lawfully  be  arrested  on  tbe  Lord'a 
day."  An  action  of  trespass  and  flilse  Impris- 
onment wss  brought  sgalnst  a  constable  and 
others  aiding  him  for  making  an  arreat  on  the 
Sabbath  day,  and  It  was  held  tbat  a  warrant  Is- 
sued on  a  complaint,  under  Me.  Stat.  1846,  chap. 
205,  restricting  the  sale  of  liquor,  might  be  law- 
fully executed  on  that  day.  The  question 
whether  or  not  plalntltT  could  show  on  the  trial 
tbat  his  arreat  on  the  Lord's  day  was  an  imnee- 
easary  labor,  was  not  decided. 

In  Main  v.  UcCarty,  IB  III.  441.  It  was  beld 
tbat  officers  were  not  liable  for  making  an  ar- 
rest on  view  for  the  violation  of  a  city  ordi- 
nance against  kseplng  open  a  tippling  bouse  on 
tbe  Babbatb,  under  an  ordinance  authorising 
an  arreat  with  or  without  warrant  for  offensea 
committed  In  the  officer's  presence.  Tbe  city 
charter  authorised  the  arrest  with  or  without 
warrant  for  bnacbes  of  tbe  psace  or  tbreala  to 
break  It  without  regard  to  tbe  presence  of  con- 
servators of  tbe  peace.  In  this  case  the  plain- 
tiff had  Interfered  witb  the  ofllcers  making  the 
arrest,  and  be  evidently  wss  arrested  for  that 
act.  and  Incidentally  the  court  discussed  tbe 
qnestlon  of  the  right  of  tbe  officers  to  arrest  for 
keeplni;  a  saloon  open  on  Sunday,  which  arrest 
was  made  at  that  time.  The  court  did  not 
discuss  tlte  propriety  or  validity  of  the  arrest 
because  It  was  oa  Bnaday* 
SI  LuR.  A. 


An  action  o(  talsa  imprlsraawBt  caaaoC  bo 
maintained  for  arresting  a  person  on  Sunday  oo 
a  warrant  for  any  Indictable  offense,  under  29 
Car.  II.  chap.  7.  i  6.  providing  that  no  person 
upon  the  Lord's  day  shall  serve  or  ezecnte  any 
writ,  proiieaa,  warrant,  order.  Judgment,  or  da- 
crea  (except  In  eases  of  tresson.  fOlony,  or 
breach  of  tho  peace).  Bawllns  v.  Bills,  18 
Mces.  ft  W.  172.  16  L.  J.  Bxch.  N.  S.  5,  10  Jur. 
10S9.  In  tbls  case  tbe  court  said :  "The  mean- 
ing of  tbe  statute  Is  that  It  authorises  tbe  ai^ 
rest  on  a  Sunday  for  all  persons  who  bave  been 
guilty  of  any  indictable  offense.  How  Is  the 
oJScer  to  know  whether  an  actual  or  construct- 
ive breach  of  the  peace  bas  been  committed?" 
The  crime  charged  was  conspiracy  by  false  dis- 
tresses to  deprive  a  party  of  peaee^Ie  posses 
slbu  of  premises. 

In  Wilson  V.  Tucker,  1  Salk.  78,  it  was  beld : 
"Arrest  on  a  Sunday  ta  a  void  arrest,  insomuch 
that  the  party  may  bave  an  action  on  false  Im- 
prisonment for  It." 

An  arrest  under  an  neeutlon  after  Ita  re- 
turn day  la  a  treqwss,  and  oonteia  no  authority 
whatever  upon  the  officer.  Btt^el  v.  LawratcSk 
8  Day,  I. 

b.  Plaoe  of  arrest. 

In  the  absence  of  statutory  authority  con- 
ferring power  on  a  sheriff,  constable,  or  police- 
man to  act  outside  of  the  county,  town,  or  city 
to  which  he  belongs,  such  officer  will  be  llabis 
In  false  imprlaonment  for  making  an  arreat  out 
of  his  Jurisdiction.  Butolpb  v.  Biust.  41  How. 
Pr.  481 ;  LawBon  v.  Buzlnes,  3  Harr.  (Del.)  416; 
Krug  V.  Ward,  77  III.  603 :  Kindred  v.  Stitt,  Bl 
111.  401 :  Page  V.  Staplea,  13  R.  I.  306 :  Spencer 
T.  Moore,  18  N.  C.  (2  Dev.  ft  B.  L.)  264 ;  Moak 
V.  De  Forrest,  6  Hill.  60B. 

And  under  the  charter  of  the  city  of  Syracuss 
(Laws  18S7,  chap.  68,  title  4),  providing  that  a 
violation  of  the  ordinances  of  tbe  common  coun- 
cil Is  declared  to  be  a  misdemeanor,  and  Rev. 
Stat.  par.  4.  title  2,  i  1,  authorising  aldermen 
to  execute  tbe  powera  conferred  In  tbat  title, 
an  alderman  or  policeman  cannot  arrest,  out- 
side of  the  limlta  of  the  city  of  Syracuse,  a  per- 
son who  may  bo  found  committing  a  violation 
of  the  ordinance  within  the  dty.  Butolpb  ▼. 
Bloat,  41  How.  Pr.  481,  6  Lans.  84.  In  this 
caae  it  was  said  that  they  may  arrest,  without 
a  warrant,  a  person  within  the  city  fonnd  vio- 
lating an  ordinance,  such  as  cruelly  whipping 
a  borse  on  a  public  street,  and  that  the  delay 
half  an  hour  In  making  the  arrest  would  not  de- 
prive the  officer  of  the  right  to  make  It. 

And  a  constable  of  the  city  of  w.  was  held  lia- 
ble for  assault  and  battery  and  false  Imprison- 
ment, where  be  arrested  a  party  In  a  elvU  ac- 
tion under  a  writ,  beyond  the  city  limits 
Lawaon  v.  Buslnes,  8  Harr.  (Del.)  416. 

And  unless  a  party  against  whom  a  wairant 
Is  Issued  for  perjury  bas  fled  from  the  county, 
a  constable  of  that  county  baa  no  lawful  au- 
thority to  arrest  him  in  another  county,  and  If 
he  does  he  will  be  liable  In  false  ImpriaonmenL 
Kmg     Ward,  77  111.  806. 

A  police  conatabie  of  one  eonnty  Is  liable  In 
trefqMH  and  false  Imprisonment  If  he  goes  In- 
to another  county,  and  there,  without  reason- 
able cause  and  without  a  warrant,  arrests  a 
person  and  conveys  blm  out  of  the  county  la 
which  the  supposed  crime  was  committed  to 
tbe  county  where  the  constable  resides,  and  d^ 
tains  him  In  JsU  for  aevaral  days.  Kindred  v. 
Stitt.  Bl  III.  401. 

In  Page  v.  Staplea,  13  R.  I.  806,  It  wss  beld 
that  a  sheriff  was  liable  In  trespass  and  falsa 
Imprisonment  where  he  made  an  arrest  on  a 
writ  In  an  action  of  trover,  and  In  conducting 
blm  to  the  county  Jail  carried  ^im  throogb  a 
part  o£  uotbar  •OMgF.^.^l^^tl.^cp^i^^rt 
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«ild :  "Id  tb*  abamo*  of  ■tmtntorr  pwlilons. 
tbe  power  of  a  thsrltF  Is  limited  to  hia  own 
OMJktj.  H«  la  to  be  a4Ja<lced  a  aberiff  Id  bis 
■«wn  ewmtj,  and  not  elaewhere.  He  cannot, 
tiMTCfora,  ezecata  a  writ  oat  of  hi!  own  county, 
«nd  If  he  attempta  to  do  ao  he  becomea  a  tres- 
'pas»r." 

And  a  aberiff  la  reaponalble  for  treipaas  and 
telaa  iBprlaonniMit  where  hla  depnty  makes  an 
«ReBt  In  a  ca.  M.  and,  after  permitting  tbc  de- 
-fendant  to  (o  at  larger  makes  a  second  arrest 
-oat  of  Ills  county  by  color  of  bts  office.  Spen- 
der T.  Moore.  19  N.  C.  (3  Dev.  ft  B.  L.)  264. 

And  a  warrant  Issned  under  N.  Y.  Sesa.  Laws 
18S1.  p.  S80  (1  Ber.  Stat.  2d  ed.  808),  pro- 
Tldlnx  tbat  a  plaintiff  who  haa  commenced  a 
«ilt  may  apply  lo  a  Jadge  of  tbe  court  In  wblch 
tbe  action  Is  pending  for  a  warrant  against  tbe 
•defendants,  and  that  upon  requlalts  proof  to 
tbe  officer  be  shall  lasne  a  warrant  directed  to 
«ny  aberiff,  conatable,  or  marshal  wltbln  the 
•coonty  where  the  officer  residea,  commanding 
4tlm  to  arreat,  etc.,  will  Dot  confer  upon  the 
■«ta«rlff  to  whom  the  warrant  may  be  directed 
tbe  power  of  ezecatlng  It  beyond  tbe  territorial 
limits  of  hia  own  county.  Such  warrant  la  not 
■a  criminal  proceaa.   Uoak  w,  De  Forrest,  6  Hill, 

But  a  constable  Is  not  liable  for  an  Illegal  ar- 

'reat  and  false  Imprisonment  for  arresting  a  par- 
ty ontalde  of  his  town  but  In  his  county  and 
within  the  Jurisdiction  of  tbe  court,  on  a  capias 
Issued  by  a  district  court  In  a  criminal  case  an- 

-4er  Uass.  Pub.  Stat.  chap.  lU,  |  81,  chap.  156, 
4  44,  BtaL  1870,  chap.  04,  providing  that  war- 
Mnta  or  other  criminal  process  Issued  by  a  po- 
lice court  or  by  a  trial  Juatlce  may  be  directed  to 

•and  aerred  by  a  constable  of  any  city  or  town 
vltbiD  tbe  county  in  wbicb  such  trial  Juatlce  or 
«onrt  haa  Juriadletlon.  BuIUtu  t.  Wentworth, 
U7  Uass.  2SS. 

And  a  sheriff  of  W.  county  was  held  not  lla- 

'We  for  arresting  plaintiff  In  C.  coiuity  under  a 
■warrant  ralid  on  Ita  face,  onder  111.  Eev.  Stat. 
1874,  p.  401.  Crim.  Cod^  |  862,  prorldlng  tbat 
If  a  person  against  whom  a  warrant  Is  Issued 
eacape  frwm,  or  Is  out  of,  tbe  county,  the  officer 
to  whom  such  warrant  Is  directed  may  pursue 

•and  apprehend  the  party  charged  lo  any  county 

-of  this  sutc.   Besaler     Peats,  86  III.  275. 

And  under  Tex.  Ber.  Stat.  art.  863,  provid- 
ing that  a  marshal  in  the  prevention  and  sup- 
pression of  crime  and  arrest  of  offenders  shall 

'have,  possess,  and  execute  like  power,  author- 
ity, and  jnrtodlction  as  the  sheriff  of  tbe  coun- 
ty under  the  laws  of  tbe  state,  a  marshal  may 

lawfully  arrest  one  beyond  tbe  llmlta  of  the 
-town  for  a  felony  committed  within  tbe  town, 

-and  will  not  be  liable  therefor  in  false  Imprls- 

-onmert.  Mewbnm  v.  Durham,  10  Tex.  Civ. 
A  pp.  ess.  82  a.  W.  112,  88  Tex.  288,  81  8.  W. 
-U5. 

See  also  III.  d,  2,  tmfn.  Plaet  of  UtaitUcn 

t.  JfoMiw  9t  «mJUii0  arrest. 

An  officer  has  no  right  to  kill  a  party  attempt- 
■Ing  to  escape  whom  be  baa  arrested  or  Is  at- 
tempting to  arrest  for  the  crime  of  a  mlsde- 
•neanor  and  he  will  be  liable  In  damages  for 
-such  killing.  As  to  whether  the  officer  Is  liable 
■oa  his  bond  Cor  onlawfal  killing,  there  is  some 
-coolleC  Id  the  absence  of  statute  Imposing  lla- 
Ullty.  Tbe  officer  is  liable  for  tbe  use  of  un- 
necessary violence  in  making  tbe  arrest. 

An  officer  Is  liable  for  killing  a  party  while 
«ttssM>ting  to  eacape  after  he  had  been  arreated 
%m  a  bastardy  proceeding.  BmUI  t.  Uartln,  85 
•Sy.  480,  t  S.  W.  622. 

And  it  WHS  held  to  be  no  defense  in  an  action 
•«f  traqtaas  for  killing  a  slave  by  a  conatabl* 
■H  L.  B.  A. 


I  that  he  had  a  warrant  and  was  endeavoring  to 
arrest  the  slave  on  a  misdemeanor  charge,  and 
that  Ihe  stave  fled  from  the  constable.  Middle- 
ton  V.  Holmes,  8  Port.  (Ala.)  424. 

In  an  action  for  damages  on  an  officer's  bond 
for  the  killing  of  a  party  by  tbe  officer's  deputy, 
it  is  no  defenso  tbat  the  party  was  charged 
with  a  misdemeanor,  and  killed  to  prevent  his 
escape.  Tbomae  v.  Elnkead,  55  Ark.  6.02,  IB 
L.  R.  A.  S58,  18  S.  W.  864 :  Brown  v.  Weaver, 
76  Miss.  7,  42  L.  B.  A.  428,  28  So.  388. 

In  the  tatter  of  thene  cases  the  court  said: 
"In  Mr.  Blebop*B  New  Criminal  Law,  8th  ed.  | 
647,  par.  3,  note  1,  Ur.  Bishop  cites  Jackson 
V.  State,  76  Ga.  473,  to  the  proposition  tbat  'aft- 
er an  arrest,  whetber  for  felony  or  misdemean- 
or, or  during  an  imprisonment,  the  life  of  tbe 
prisoner  may  be  taken,  if  necessary  to  prevent 
the  escape.'  .  .  .  If  he  means  to  say  as  we 
understand  him,  that  an  officer  may  kill  a  mis- 
demeanant whom  he  has  arrested,  and  wbo 
elude*  the  officer,  and  gets  away  from  bim  with- 
out resisting  tbe  officer,  and  without  employing 
any  force,  while  anch  misdemeanant  is  effecting 
his  escape  merely  by  running  away,  then  sucb 
doctrine  is  nut  sound  in  our  Judgment,  and  Is 
unmpported       the  authorities." 

But  In  Chandler  r,  Rutherford,  101  Fed.  Rep. 
774,  It  was  held  that  a  marshal  is  not  liable  on 
his  bond  for  the  act  of  his  deputy  in  wrongfaily 
killing  a  party  whom  be  la  wrongfully  attempt- 
ing to  arrest. 

See  VI.,  infra,  lAaMUty  on  offMal  bond. 

An  offlcftr  making  an  arrest  Is  liable  for  the 
use  of  unnecessary  force,  or  for  abusing  bis  au- 
thority in  making  an  arrest.  He  is  held  liable 
also  In  some  eases  for  handcuffing  a  prisoner 
where  he  has  no  reasonable  ground  to  appre- 
hend that  tbe  same  Is  necessary  to  prevent  an 
escape.  But  hi  regard  to  handcuffing,  the  offi- 
cer is  allowed  much  latitude  depending  on  the 
situation  of  the  partlea  and  tbe  surrounding  clr- 
cumstancea 

The  officer  will  be  held  liable  for  tbe  abuse  of 
his  authority,  or  for  the  use  of  unneeeasair 
force.  Wright  T.  Court,  4  Bam.  ft  C.  61MI,  4  L. 
J.  K.  B.  17,  6  Dowl.  ft  R.  623  :  Osborn  v.  Velteh, 
1  Fost.  ft  F.  317 :  Kreger  v.  Osborn,  7  Blackf. 
74;  Sbanley  v.  Wells,  71  111.  78:  Wood  v. 
Orarea,  144  Mass.  866,  69  Am.  Rep.  96, 11  N.  BL 
567;  CaslPT.  People,  82  111.  App.  262. 

If  a  party  is  assaulted,  beaten,  and  Impris- 
oned by  a  police  officer  in  arresting  him  without 
authority,  he  will  l>e  entitled  to  recover  In  an 
action  of  trespass.  Caab  v.  People,  32  III.  App. 
252. 

And  probable  cause  of  guilt  Is  no  Justifica- 
tion.   Sbanley  t.  Weils,  71  111.  78. 

In  Wood  r.  Graves,  144  Mass.  366,  6B  Am 
Rep.  96.  11  N.  B.  367,  It  was  said  tbat  if,  nftei 
an  arrest  upon  civil  or  criminal  process,  tb*- 
person  arrested  Is  subjected  to  nnwarrantabis 
insulu  and  Indignities,  is  treated  wltb  cruelty, 
la  deprived  of  proper  food,  or  la  otherwise  treat 
ed  with  oppression  and  undue  hardship,  he  bat 
a  remedy  by  action  at  law  against  tbe  officer 

And  a  Justification  of  an  arrest  and  imprls 
onment  was  held  Insufficient  against  a  declara 
tlon  In  trespass  charging  that  a  constable  as 
saulted,  seized,  pulled,  dragged  about,  struck, 
and  imprisoned  plaintiff,  by  virtue  of  legal  proc 
ess,  where  tbe  plea  did  not  abow  that  the  use 
of  force  waa  necessary  on  account  of  the  ra- 
sisunce  of  plaintiff:  Kreger  t.  Osborn.  7 
Blackf.  74. 

An  officer  not  using  more  than  necessary  forcf 
In  making  an  arrest  Is  not  llsbls  (or  assault  an4 
tiattery.  Baker  t.  Barton,  1  Colo.  App.  188,  28 
Pac.  8S;  Vlnnell  v.  Bobannon,  19  Ky.  U  Itep 
1687,  44  S.  W.  94  :  Wright  v.  Keith,  24  Ue.  IDS 
Fulton  V.  Btsats.  41  N.  T.  4S8. 

There  must  be  some  dlscrstloa  nposed  la  * 
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aberiff  or  other  offlcer  maktof  an  arrest  for  a 
feloDj,  aa  to  tbe  means  taken  to  apprehend  the 
aupposed  offender,  aud  to  keep  htm  safe  and  Be- 
en re  after  suab  apprehension ;  aud  this  discre- 
tion cannot  be  passed  upon  bj  a  court  or  Jury 
unlesB  It  has  been  abused  through  malice  or 
wantonnen  or  a  reckless  Indifference  to  the 
common  dictates  ot  humanity.  It  must  be 
found  .that  tbe  oCQcer  wag  unneceBsarlly  rough 
and  Inhuman  In  his  treatment  of  tbe  peraon  ar- 
rested and  without  M,aj  view  to  prevsnt  tbe 
escape  of  sucb  pwrsoo.  Dim  t.  Mallon,  46 
Neb.  122,  64  N.  W.  722. 

The  right  of  searching  persona  In  custody 
must  depend  upon  the  circumstances  of  each 
particular  case,  and  the  mere  fact  of  a  person 
being  drunk  and  dlsorderlj  will  not  Jaatity  ft 
police  offlcer  aearcblog  hia  peraon,  aitbongli  the 
ofltcer  maj  hare  received  general  orders  to 
aeorcb  alt  persons  in  custody ;  but  any  person, 
whatever  may  be  the  nature  of  the  charge,  may 
ao  conduct  himself,  by  reason  of  violence  of  lan- 
guage or  conduct,  that  it  may  be  prudent  and 
right  to  search  him,  as  well  for  bis  own  pro- 
tection as  for  those  Intrusted  with  tbe  duty. 
The  same  rule  applies  to  haudcufflng  persons  in 
custody,  and  tha  right  must  depend  upon  the 
clrcaD--atancea  ot  each  particular  case,  aa,  for 
InataBce,  the  nature  of  tbe  charge  aod  tbe  con- 
daet  and  temper  of  the  person  In  euatody. 
There  cannot  be  any  general  rule  that  will  Justi- 
fy a  constable  in  resorting  to  the  extreme  meas- 
ure ot  handcuffing  a  person,  in  custody  tor  a 
miademeanor,  to  a  felon,  and  marching  them 
tbroBgh  the  public  streeia  from  tbe  police  sta- 
tion to  tbe  maglstrate'B  offlce.  Lelgb  v.  Cole, 
6  Cox  Crtm.  Cas.  329. 

In  Firestone  t.  Rice,  71  Mich.  S77,  38  N.  W. 
885,  It  was  held  that  tbe  aherlff  making  an  ai^ 
rest  for  a  felony  on  reasonable  grounda  bad  tbe 
right  to  bandcdir  bia  prisoner  while  conveying 
him  to  a  place  of  safety. 

Tbe  right  to  handcuff  a  prisoner  is  a  ques- 
tion for  the  Jury.  Cochran  r.  Tober,  14  Minn. 
88S,  till.  203. 

After  an  arrest  wblcb  requires  the  prisoner 
to  be  committed.  It  Is  tbe  duty  of  tbe  offlcer  to 
take  the  prisoner  to  Jail  as  soon  as  be  reason- 
ablf  can.  He  Is  to  Judge  of  the  hour  at  which 
be  will  start,  and  ot  the  propriety  of  starting 
on  account  of  the  state  of  tbe  weather,  and  of 
the  personal  restraint  necessary  to  secure  tbe 
prisoner.  And  be  la  not  liable  to  the  prisoner 
for  any  Injury  he  may  receive  thereby,  unless 
Iw  ne^eaaly  exposes  tbe  prlsoner'a  health,  or 
doea  blm  an  unnecessary  personal  Injury,  But- 
ler T.  Waabbom,  2&  N.  H.  251. 

Bat  a  eonstabia  cannot  Justlty  hondcufflng 
a  prlaoner  nulaaa  ba  baa  attempted  to  escape, 
or  nnlesa  tt  be  neceasary  In  order  to  prevent  his 
doing  so.  Wright  v.  Conrt,  4  Barn.  A  C.  696, 
4  L.  J.  K.  B.  17,  6  Dowl.  A  R.  623. 

In  Oabom  v.  Veltch,  1  Fost.  A  P.  817,  where 
a  Uwfol  arrMt  was  made  for  a  misdemeanor. 
It  was  held  that  "the  bondcnOtiK  was  utterly 
unlawful."  A  verdict  waa  rendered  for  one 
farthing  for  platotlff. 

An  offlcer'a  Inquiring  after  stolen  property, 
abowing  his  shield,  and  directing  the  person  to 
come  with  blm,  constitutes  on  arrest.  Calla- 
ban  T.  Searles,  78  Hun,  238,  28  N.  T.  Sopp.  904. 

Tbe  authority  of  an  offlcer  to  break  open  out- 
er doors  to  make  an  arreat  aeems  to  be  conQned 
to  eases  of  treason  or  felony,  or  breach  of  tbe 
peace  In  his  presence,  or  where  he  has  made  a 
lawful  arreat  and  la  in  treah  pursuit.  But  In 
other  cases  the  officer  will  be  liable  for  forcing 
tbe  outer  door  to  make  an  arrest. 

A  conaUble  la  not  Justified  without  a  war- 
rant or  previous  demand  In  forcibly  entering  a 
aliop  Saturday  midnight,  and  arresting  tbe  own- 
er  euKsged  In  tbe  unlawtol  sale  of  liquor  or  la 
fll  L.  H.  A. 


gambling,    McLcnnon  t.  Richardson,  15  Oiay>- 

74,  77  Am.  Dec  353, 

And  a  sheriff  is  liable  In  trespass,  where,  hav- 
ing a  writ  of  execution  commanding  blm  to  ar- 
rest and  commit  to  prison  tbe  body  of  the  plain- 
tiff, be  forcibly  breaks  open  tbe  outer  door  ot  • 
dwelling  house  and  arrests  plaintiff  and  confine*- 
him  In  Jail.  Hooker  v.  Smith,  19  Vt  151,  47 
Am,  Dec.  679. 

And  an  officer  la  liable  In  trespaaa  for  break- 
ing open  tbe  outer  door  to  arrest  plaintiff  under 
a  ca.  aa.  Kerbey  v.  Denby,  1  Heea.  *  W.  836, 
Tyrw.  A  G.  688,  2  Oale,  31,  6  L.  J.  Ezcb.  162. 

A  sheriff  who  has  entered  the  house  of  anoth- 
er In  direct  violation  of  the  law,  for  the  purpose 
ot  arresting  tbe  owner  or  seising  bla  goods,  can- 
not be  Justified  In  conaummattng  the  warxanfbr 
arresting  hIa  person  or  removing  the  goods, 
where  it  Is  all  one  continuous  act.  Curtis  t. 
Hubbard,  4  Hill,  4S7,  40  Am,  Dec.  292. 

But  a  sheriff  arresting  plaintiff  under  a  writ 
of  execution  was  held  not  liable  for  forcing 
open  an  Inner  door  connecting  plaintiff's  roon» 
with  another  tenant's  room,  where  such  door 
was  of  common  use  and  passage  by  the  two 
families  from  time  to  time.  Stedman  r.  Cranes 
11  Met.  295. 

And  where  A.  let  a  house,  except  one  room, 
which  he  reeerved  for  himself,  and  occupied* 
separately ;  and.  tbe  outer  door  of  tbe  bouae  be- 
ing open,  a  conatable  broke  open  tbe  door  of  the 
inner  room,  occupied  by  A.,  In  order  to  arrest 
him.  It  was  held  that  trespass  would  not  He- 
against  the  constable.  Wllllama  v.  Spencer,  5- 
Johna.  353. 

"It  a  bailiff  batb  made  a  legal  arreat  In  k 
street,  and  the  prisoner  escapes,  bailiff  may- 
Justify  freab  pursuit,  breaking  open  tbe  door 
of  the  bouse,  to  retake  tbe  prisoner."  Anouy- 
moua,  X<offt,  800. 

An  ofllcer  is  not  liable  where,  after  arrest- 
Ing  a  party  on  execution,  be  la  ejected  from  the- 
bouse,  and  subsequently  forces  the  outer  door 
for  the  purpose  of  retaking  him  on  tbe  execu- 
llon,  Allen  v.  Martin,  10  Wend.  301,  25  Am. 
Doc.  564. 

And  a  sheriff's  officer  waa  beld  not  liable  li» 
false  Imprisonment  where  bavlng  a  ca.  sa,  he- 
put  bis  hand  in  the  debtor's  house  through  a 
broken  window  and  touched  the  debtor,  anA 
said,  "You  are  my  prlaoner,"  and  thereafter 
broke  open  the  outer  door  and  arrested  tbe  debt- 
or. Sandon  v.  Jervia.  El.  Bl.  A  El.  835,  041.  28 
L.  J.  Kxch.  N.  S.  136,  6  Jur.  N.  S.  156,  7  Week. 
Uep.  290,  Affirming  4  Jur.  N.  8.  737,  27  L.  J.  Q. 
B.  N.  S.  279. 

In  Gordon  v.  Clifford,  28  N.  H.  402,  It  waa 
held  that  a  tax  collector  could  lawfully  break 
open  tbe  outei'  door  to  make  the  arrest,  where- 
tbe  party  arrested  bad  moved  to  another  towik 
to  the  house  of  her  son-in-law  to  avoid  tbe  pay- 
ment of  tbe  tax.  This  was  on  tbe  ground  that 
the  debtor  had  fraudulently  sought  refuge  In 
the  bouse  of  another,  which  was  held  to  be  no- 
protectlon. 

Aa  to  the  right  of  a  peace  ofllcer  to  enter  » 
dwelling  to  make  an  arreat,  see  Delafolle  t. 
State  IN.  J.  L.)  16  L.  R.  A.  500,  note. 

d.  Stepoeftlen  of  prisoner. 

1.  Unraaaonable  detentftM. 

Qanarally  It  la  tbe  duty  of  an  ofllear  to  taka- 
hia  prlaoner  before  a  maglatrate  "forthwith" 

or  "Immediately,"  and  for  any  neglect  In  thl» 
particular  the  officer  will  be  liable  In  damagea. 
A  detention  for  the  purpose  of  extorting  a  con- 
fession by  "sweat  box"  or  compelling  a  settle* 
ment  will  render  the  offlcer  liable. 

In  Leoer  v.  Warrkm  it  was  held  that  ofllcer* 
were  liable  In  trespass  and  false  Imprisonment 
tor  unlawfully  detaining  a  prlsouc.  wUbont  .fll- 
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lag  a  complaint  or  taking  him  before  a  magla- 
trnre.  ntider  Obio  R«t.  Stat.  |  7130,  anthorlElng 
tta«  detention  of  a  person  ontU  a  legal  warrant 
ran  be  obtained  where  there  1*  reaaonable  eanaa 
to  believe  that  be  has  committed  a  ftelony.  It 
was  further  held  to  be  no  defense  tbat  the  de- 
fcDdants  had  reaiwnable  groands  for  the  ar- 
rest, or  Ibat  they  delivered  tbem  at  once  to 
ibelr  snpei-Ior  ofBcera.  Tbla  la  in  accord  with 
the  aotborttiee. 

An  olBcer  falling  to  take  a  person  arrested 
before  a  magistrate  within  a  reasonable  time 
will  be  liable.  Harris  t.  Atlanta.  02  Ga.  291 ; 
Schneider  v.  McLaue,  8  Keyes.  S68,  4  Abb.  App. 
Dec.  1&4 :  Karuer  v.  Stump.  12  Tex.  Civ.  App. 
MO,  34  &  W.  886 :  Kirk  v.  Garrett,  84  lid.  38;i, 
36  Atl.  loss :  Cochran  v.  Toher,  14  Ulnn.  8S5, 
GIL  2U3;  Green  t.  Kuinedr,  48  N.  T.  653,  Af- 
flrmtng  40  Barb.  10 ;  Jndson  v.  Reardon.  16 
Hlno.  431,  Oil.  S8T ;  Pastor  v.  Regan,  9  Misc. 
S47.  80  N.  Y.  Sapp.  6S7 ;  Pratt  v.  Hltl,  IB  Barb. 
303:  Tabte  ▼.  Tnkey,  S  Cnsh.  438.  90  Am.  Dec 
744 ;  UTnca  T.  Jnngren.  8  Kan.  891 ;  Wright  v. 
Court,  4  Bam.  *  C.  S96,  4  U  J.  K.  B.  IT,  0 
DowL  ft  R.  628 ;  Newb7  t.  Onnn,  74  Tex.  455, 
12  S.  W.  67. 

A  policeman  amstlog  a  pAraon  cm  niplelon 
that  he  Is  an  escaped  convict  must  take  bim 
before  a  magistrate  within  a  reasonable  time, 
or  the  officer  will  be  liable.  If  It  be  shown  tbat 
the  person  arrested  Is  an  escaped  convict  he 
cannot  recover  unless  the  detention  was  pro- 
tracted nonecessarlly  and  without  reason.  Har- 
ris V.  Atlanta,  62  Ga.  291. 

And  an  alderman  and  foreman  of  a  Are  com- 
pany arresting  plaintiff  and  detaining  him  un- 
der a  eltr  ordinance  authorizing  aucb  a  deten- 
tion until  the  "flrs  la  extinguished"  was  held 
liable  as  sneh  elaosa  In  the  ordinance  is  uncon- 
■UtutloDal.  Judaoa  t.  Reardon,  16  Ulnn.  481, : 
Gil.  887. 

The  failnre  of  an  officer  to  take  the  prisoner 
before  the  court  without  delay  rradera  him  Ila- 
bla  In  false  imprisonment,  under  N.  Y.  Code 
Crim.  Proc  I  165,  requiring  the  officer  to  take 
the  party  arrested,  before  a  magistrate  without 
nnnecessary  delay.  Pastor  v.  Began,  0  Misc. 
547.  80  N.  Y.  Supp.  657. 

And  an  arrest  for  a  violation  of  a  dty  ordi- 
nance panlahable  only  by  a  flue  doea  not  author- 
ize the  detention  of  the  acctiaed  at  the  station 
house  until  the  opening  of  the  court,  under 
rules  metropolitan  police  board,  |  28,  providing 
that  a  person  accused  of  a  "felony  or  misde- 
meanor" when  the  police  courts  are  not  open 
may  be  detained  until  the  next  morning  on  rea- 
sonable grounds.  Schneider  v.  UcLane,  3 
Keyes.  568,  4  Abb.  App.  Dec.  154. 

And  a  constable  was  held  liable  where  he  ar- 
rested a  party  on  Saturday  nlgbt  on  a  warrant, 
upon  which  warrant  before  execution  the  magis- 
trate Indorsed,  "commit  the  within  named 
.  .  .  till  next  Monday  tor  examtnatlcm,"  and 
the  officer  refused  to  take  him  before  the  magis- 
trate forthwith  as  required  by  2  N.  Y.  Rev. 
Stat.  707.  I  8.  reitulrlng  the  warrant  to  com- 
mand the  officer  to  whom  It  shall  be  directed 
forthwith  to  take  Ui«  peraoo  aeensed  ud  bring 
him  before  the  magistrate.  Pratt  v.  Hill,  16 
Barb.  303. 

And  where  a  warrant  commands  an  olBcer  to 
take  and  bring  before  the  police  court  the  body 
of  the  plalntlfT  to  answer  to  the  eommonwealtb 
on  a  complaint  against  him  for  sslling  llqaor. 
If  the  officer  has  the  right  to  keep  tfae  accused 
In  Jail  during  Sunday  and  Sunday  night,  he  can 
be  Jastlfled  oalj  by  the  necessity  of  the  case, 
and  m  hmg  only  as  that  necessity  axlsts,  and 
he  is  bound  to  take  the  accused  on  Ifoaday 
morning  before  a  police  court  or  show  some 
legal  reason  for  not  so  doing,  or  he  will  be  liable 
In  an  action  mi  the  case  for  an  assault  and  false 
fil  LhS.  A. 


]  Imprisonment.    Tubbs  v.  Tukey,  8  Cush,  438^ 
50  Am.  Dec.  744. 

A  constable  having  an  order  of  arrest  In  a. 
civil  caae  directing  him  to  bring  a  party  forth- 
with before  the  f Justice  Is  liable  in  damages  ir 
he  confines  him  In  the  Jail  a  part  of  the  day  be- 
fore taking  him  to  the  Justice,  although  the  par- 
ty arrested  may  be  Intoxicated,  as  it  la  his  duty 
to  take  bis  prisoner  forthwith  before  the  Joa^ 
tlce,  and.  If  found  to  be  In  such  condition  as  not 
to  be  able  to  protect  his  rights  In  court,  the  Jus- 
tice can  make  an  order  for  safe  keeping  or  for- 
a  postponement.  Bynea  v.  Jungren,  8  Kan.. 
391. 

A  by-law  of  a  town,  providing  that  If  any- 
pei-sott  shall  be  found  Intoxicated  or  brawling 
In  the  streets  a  police  officer  shall  have  power 
to  commit  such  person  to  the  house  of  correc- 
tion, and  to  confine  blm  for  a  space  not  exceed- 
ing forty-eight  hours,  was  held  contrary  to  Ale. 
Rev.  Stat.  1848,  chap.  71,  |  1,  making  It  tbe- 
duty  of  certain  officers  to  armt  and  detain,, 
until  a  legal  warrant  for  his  apprehension  can. 
be  obtained,  any  person  found  violating  auy 
law  of  the  state  or  any  legal  ordinance  or  by- 
law of  aucb  city  or  town,  and  f  2,  providing 
that  If  any  officer  shall  detain  any  offender 
"without  warrant  longer  than  such  time  as  was 
necessary  to  procure  a  legal  warrant"  inch  offi. 
cer  shall  be  liable  In  damages.  Burke  v.  Bell, 
30  Ue.  317. 

A  plea  In  trespaas  and  false  Imprisonment. 
Justifying  a  detention  for  three  days,  In  order 
that  the  party  whose  goods  had  been  stolen 
might  have  an  opportunity  of  collecting  bis 
witnesses  and  bringing  them  to  prove  the  felony, 
was  held  a  bar  on  demurrer.  Wright  v.  Court.^ 
4  B.  &  C.  Sde,  4  L.  J.  K.  D.  IT,  6  Dowl.  t  R.  623. 

And  a  sheriff  was  held  liable  where  he  failed 
to  carry  the  accused  before  the  magiatrate  aa 
required  by  Tex.  CoJe  Crlm.  Proc.  art.  231.  pro- 
viding that  the  person  making  the  arrest  shell 
Immediately  take  the  person  arrested  before  the 
magistrate  who  may  have  ordered  the  arrest, 
or  before  the  nearest  magistrate,  where  the  ar- 
rest was  made  without  an  order.  Karner  v. 
Stump,  12  Tex.  Civ.  App.  460,  34  8.  W.  656. 

An  officer  was  held  liable  Va  false  imprison- 
ment where  he  confined  tbe  person  four  daya 
without  taking  blm  before  a  magistrate  under 
Texas  Code  Crlm.  Proc.  cbap.  1,  title  5,  provid- 
ing as  In  art.  231,  tupro.  Newby  v.  Guun,  T4 
Tex.  455,  12  S.  W.  67. 

The  detention  In  a  hotel,  five  days  after  ar- 
mt.  without  a  warrant,  for  a  felony.  Is  un- 
reasonable, and  tbla  Is  not  a  question  for  tfae- 
*nry,  hut  one  for  the  courL  Cochran  v.  Toher, 
14  Ulnn.  385,  Gil.  293. 

But  In  Raits  v.  Green,  13  Ohio  C.  C.  456,. 
infra.  It  was  held  tbat  the  question  of  reason- 
ableness of  detention  was  a  question  tor  tbO' 
Jury. 

An  officer  arresting  a  party  on  a  charge  or 
felony  Is  liable  In  false  Imprisonment  where  he 
uses  bis  authority  to  frighten  the  prisoner  Into- 
a  settlement,  and  extort  payment.  Bergeron 
▼.  Peyton.  106  Wis.  877,  82  N.  W.  201 ;  llolley 
T.  Mix,  8  Wend.  860,  20  Am.  Dec.  702.  In  the- 
latter  case  the  court  said  :  "Had  the  constable- 
performed  bis  duty  by  taking  tbe  plaintiff  be- 
fore a  magistrate  be  would  have  been  Justified, 
but  having  lent  himself,  according  to  the  flnd- 
Ing  of  the  Jury,  to  the  unholy  purpose  of  oppres- 
sion, he  loat  tbe  protection  which  the  law  would' 
give  bim  In  tbe  diacharge  of  bis  official  duty, 
and  became  a  trespasser,  and  so  did  David  Mix, 
who  acted  in  concert  with  him." 

A  person  decoyed  Into  a  city  by  false  pre- 
tenaea.  Illegally  arrested,  and  unlawfully  con- 
fined by  detective  officers  to  make  blm  confesa 
by  "sweat  box"  la  ratltled  to  recovec  heavy- . 
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^anasei.    PInkerton  t.  Martin,  82  111.  App. 

A  general  snperintendent  of  tbe  police  de- 
partment, dlreetlDs  the  ofBeer  to  take  tbe  pris- 
oner back  and  lock  blm  np  tor  pawlns  liquor 
to  a  prlaoner,  was  held  liable  for  aaeault  and 
'battery  and  false  ImprlBonment  where  tbe  plain- 
tiff was  Imprisoned  elgbt  days,  as  It  was  tbe 
•duty  of  defendant  to  have  ordered  plaintiff  to 
be  taken  immediately  before  a  maglBtrate. 
■Qreeu  v.  Kennedy,  48  N.  T.  653,  Affirming  4S 
Barb.  16. 

And  where  a  person  was  arrested  wrongfully 
-without  a  warrant  on  a  charge  of  felony  by 
two  police  officers,  and  afterwards  the  marshal, 
4>«Ileving  blm  Innocent,  and  the  aaslstant  mar- 
■bal,  Bent  him  to  the  railroad  atatlon  In  care  of 
«nother  officer  to  be  released  on  tbe  train  Just 
as  It  started,  It  was  held  that  the  Bve  officers 
were  jointly  liable  for  tbe  Imprisonment  be- 
tween tbe  lockup  and  the  train.  Bath  Met- 
CBlf,  145  Mass.  274,  14  N.  B.  188.  The  court 
•aid :  "As  we  have  said,  we  think  that,  even 
It  the  arrest  had  been  lawful,  the  oSlcerB  would 
have  bad  do  right  to  prolong  tbe  imprisonment 
•bqrond  tbe  doors  of  tbe  lockup  for  the  purpose 
-of  sending  tbe  plaintiff  out  of  town,  and  would 
4iave  been  liable,  whether  they  had  a  right  to 
release  blm  without  bringing  blm  before  a 
magistrate  or  not." 

In  Gordon  ▼.  Denlson,  24  Out.  Rep.  076,  the 
•court  was  evenly  divided,  and  a  recovery 
■against  a  police  Inspector  affirmed,  where  a  wit- 
ness was  arrested  on  a  warrant  requiring  his 
presence,  and,  on  being  brought  before  the  In- 
■apector,  was  searched  and  Imprisoned  for  about 
twenty  minutes,  and  was  then  brought  before 
tbe  magistrate,  who  released  blm  on  his  own 
recognisance.  On  appeal  (22  OnL  App.  Bep. 
-816),  this  was  rerersed  on  the  ground  that  Judg- 
ment could  not  be  entered  upon  answer  to  qoes- 
tlons  submitted  to  a  Jury,  and  that  a  finding  In 
answer  to  a  question  of  a  certain  amount  of 
-damages  was  not  equivalent  to  a  general  ver- 
<dlet  which  must  be  given.  The  dissenting  opin- 
ion, Haelennan,  J.  A.,  discusses  tbe  right  of 
.police  to  search  and  handcuff  wltnessea. 

If  the  baililT  by  precept  of  tbe  sheriff  arrests 
a  man,  a  ad  does  not  carry  blm  to  the  sheriff, 
false  Imprisonment  lies.  Klngsmil,  J.,  21  Hen. 
VII.  22. 

A  sheriff  arresting  a  party  under  a  state  war- 
rant, and  refusing  without  a  valid  excuse  a  re- 
cognisance for  the  appearance  at  court  of  the  ac- 
cused, will  be  liable  for  wrongful  Imprisonment. 
Berrer  v.  Moorbead,  22  Neb.  087,  86  N.  W.  118. 

But  a  emistable  arresting  a  party  on  a  Jus- 
tice's warrant  has  a  right  to  detain  the  defend- 
ant for  a  reasonable  time  while  making  a  bona 
-flde  effort  to  find  a  Justice  to  bear  the  cause, 
and  tbe  warrant  Is  not  spent  if  the  Justice  de- 
clares that  he  is  unable  to  try  tbe  cause,  and 
directs  that  the  cause  shall  be  tried  before  an- 
other Justice.  Arnold  v.  Steeves.  10  Wrad. 
514.  In  this  case  the  court  said:  "The  con- 
stable bad  a  right  to  detain  the  defendant  tor 
■B  reasonable  time,  while  making  a  bona  Ode  ef- 
fort to  flud  a  magistrate  to  hear  the  cause. 
There  was  not  at  that  time  any  precise  limita- 
tion to  the  period  tor  which  he  might  detain 
him :  tbe  Revised  Statntea  have  since  fixed  It 
at  twelve  hours." 

An  arrest  and  detention  without  a  warrant 
nntil  tbe  next  day  was  held  not  nnreasonable, 
under  Ga.  Code,  I  4628,  directing  the  officer  In 
-CRHe  of  an  arrest  without  warrant  to  bring  the 
offender  without  unreasonable  delay  before  tbe 
■officer  authorised  to  Issue  a  warrant.  Johnson 
T.  Americus,  46  Ga.  80. 

And  where  a  warrant  commanded  a  sheriff  to 
heve  the  plaintiff  before  the  county  court  forth- 
with, it  was  held  that  the  sheriff  might  detain 
41  UR.  A. 


the  party  a  reasonable  time  until  he  could  aa- 
'  certain  whether  It  was  possible  to  deliver  blm 
into  court.  If  the  court  was  not  in  session  at  the 
time  of  the  arrest.  Kent  v.  Miles.  65  TL  692, 
27  Atl.  104. 

And  where  a  constable  had  a  warrant  to  ar> 
rest  the  father  of  a  bastard,  and  after  tbe  ar- 
rest the  accused  made  bis  escape  and  the  writ 
was  returned,  and  subsequently  the  prisoner 
was  captured  and  the  officer  held  him  twenty- 
four  hours,  a  warrant  not  being  In  his  bands, 
and  during  that  time  the  affair  was  settled. 
It  wsB  held  that  the  constable  was  not  llablo 
In  false  Imprisonment,  as  It  was  bis  duty  to 
have  held  tbe  accused  and  to  have  delivered 
him  to  the  court.    Strong  t.  Ives.  1  Boot,  388. 

Altbougb  a  constable  was  liable  for  false  Im- 
prisonment, where,  after  lawfully  arresting  a 
person  for  violating  proper  rules  regulating  the 
use  of  a  public  bridge,  he  was  held  In  custody 
for  refusing  to  pay  a  penalty  Instead  of  taking 
him  before  a  Justice;,  it  was  held  that.  If  the 
party  arrested  volnntarlly  paid  me  penalty,  it 
would  not  be  faiss  Imprisonment.  TwUley  t. 
Perkins.  77  Md.  252,  18  L.  B.  A.  682.  26  Atl. 
286. 

A  chief  of  police,  having  reasonable  cause  to 
believe  that  a  felony  had  been  committed  by  the 
plaintiff,  ordered  her  detention  from  Saturday 
night  until  Monday  morning  In  order  that  tbe 
complaining  witness  and  prosecuting  attorney 
might  Ble  a  complaint.  He  was  suddenly  called 
to  suppress  a  riot  which  demanded  his  Imme- 
diate attention,  and  was  so  engaged  all  that 
week,  and  In  the  meantime  the  party  arrested 
was  released  on  habeas  corpus.  It  was  held 
to  be  a  question  for  the  Jury  whether  be  had 
been  guilty  of  unreasonable  delay  in  making  the 
afOdarlts  I'harglng  a  crime,  or  of  any  unreason- 
able delay  In  the  omission  of  any  duty  which  he 
was  called  upon  to  perform  In  regard  to  this 
matter,  and  It  was  error  for  the  trial  court  to 
charge  that  he  was  guilty  of  unreaaonable  de- 
lay. Raits  T.  Green.  13  Ohio  C.  C.  455.  Bat 
see  Cochran  t.  Toher,  14  Minn,  885,  Oil.  298. 

In  an  action  against  a  sheriff  for  false  Impris- 
onment under  statute  11  Geo.  IV.  and  1  Wm. 
IV.,  chap.  36,  I  16,  rule  5,  providing  that  the 
plaintiff  shall  bring  the  defendant  in  chancery 
in  actual  custody  under  process  of  contempt  to 
the  bar  In  thirty  days,  and  if  tbe  last  of  such 
thirty  days,  "be  out  of  term  then  In  the  first 
four  days  of  the  ensuing  term ;  otherwise  the 
sheriff,  etc.,  shall  discharge  defendant," — the 
sheriff  was  held  not  liable  tor  false  imprison- 
ment Id  trespass.  It  was  also  held  that  the  ac- 
tion should  have  been  In  case,  and  If  tbe  sheriff 
held  him  over  time  he  was  not  a  trespasser  ab 
initio;  and  that  no  action  will  He  for  want  of 
notice  to  the  defendant  of  the  facts  bringing 
tbe  case  within  tbe  rule.  Smith  v.  Egglnton,  7 
Ad.  &  Bl.  167.  2  Ker.  A  P.  143,  0  Dovrl.  P.  C. 
B8,  6  L.  J.  E.  B.  206. 

For  Improper  detention  under  an  Illegal  ordl- 
hance,  see  Burke  t.  Bell.  86  Me.  817 ;  Judson  r. 
Reardon.  16  Minn.  481,  OIL  887.  Mpra.  II.  i,  2. 

S.  Pioos  0/  dttmMm  or  dsUtwy. 

An  officer  committing  the  prisoner  In  the 
wrong  county,  or  delivering  him  to  tbe  wrong 
court,  or  falling  to  comply  with  tbe  statutory 
provisions  regulating  detention  and  delivery, 
will  be  liable  In  damages.  It  appears  that  tbe 
prisoner  may  waive  his  rights  by  requesting  the 
detention  to  be  made  at  a  certain  place.  Tbe 
officer  may  be  Justified  in  changing  the  place  of 
detention,  where  the  safety  of  the  prisoner  from 
mob  violence  requires  such  removal. 

A  constable  is  not  protected  In  arresting  ft 
debtor  under  an  execution  regular  opon  Its 
face,  where  he  eonunlta  tlie  Mttor  In  the  eoma- 
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tj  eommuded  In  the  execntloiif  bnt  not  In  the 
-one  In  which  the  arrest  la  D»de,  nnder  Tt.  Oen. 
Stat.  chap.  83,  |  SO,  prorldlDff  that  whenerer 
aii7  ofBcer  la  required  b7  law  to  commit  &nj 
peraoD  to  Jail  aacta  commitment  abould  be  made 
Id  the  county  In  wblch  the  arrest  ihall  be  made, 
naleM  otherwise  directed  tr  law.  Clarton 
Scott,  46  Vt.  38G. 

An  officer  Is  liable  In  trespaas  where  he  ar- 
rests a  part;  on  a  criminal  warrant,  and  takes 
faim  before  a  Justice  of  the  peace  for  examina- 
tion or  trial,  ooder  Uass.  Stat.  1850,  chap.  814, 
taklns  away  the  Jarledletlon  of  the  Justice  of 
ihB  peace  In  the  examination  and  trial  of  per- 
mam  charged  with  criminal  offenaea,  mod  trans- 
ferrtnc  the  same  to  trial  Jnattces,  limiting  ths 
authority  of  Justices  of  the  peace  to  receive 
eomplalnta  and  Issue  warrants  retamable  be- 
fore any  trial  justle*.  Stetson  Packer,  7 
Ciwb.  862. 

A  deputy  sheriff  arresting  a  man  for  drunk- 
•enneas  and  taking  him  before  a  Justice  In  an 
Adjoining  town  la  a  trespasser,  and  liable  for 
Assault  and  Caise  Imprlaonment,  nnder  Mass. 
Stat.  1869,  chap.  41S,  |  42,  providing  that  the 
■officer  ahall  take  the  person  arrested  before 
some  Justice  of  the  peace  or  police  iourt  in  the 
town  where  the  arrest  Is  mad&  Paplneau  ▼. 
Bacon,  110  Mass.  319. 

And  under  Oa.  Code,  |  4721.  making  It  the 
^nty  of  a  sheriff  arresting  under  a  magistrate's 
warrant  Id  another  county  to  carry  the  accused 
to  the  county  In  wblch  the  offense  Is  alleged  to 
Sutve  been  committed,  the  sheriff  will  be  liable 
If  he  detains  the  accused  Id  Jail  until  the  arriv- 
Al  of  an  officer  of  the  «>anty  In  which  the  of- 
teM  fi  alibied  to  have  been  oommltted.  Lamb 
f.  DUIard,  »4  OA  206,  21  a  B.  463. 

But  m  constable  harlng  a  writ  of  attachment 
■commanding  him  for  want  of  goods  to  attach 
the  plaintiff's  body,  la  not  liable  In  false  tm- 
SiriauiDient  for  not  eouHUlttlog  him  to  Jail  In 
the  county  In  which  the  arrest  la  made.  If  the 
plaintiff  aollelts  and  requests  that  the  deten- 
tUm  be  made  Id  the  county  where  the  writ  Is 
Tetamable,  as  the  plaintiff  may  waive  bis  right 
to  be  committed  in  the  county  In  which  the  ar- 
•eat  fa  made.    Kills  v.  Cleveland,  &4  Vt.  487. 

And  a  sheriff  Is  not  liable  In  an  action  of  tres- 
fmss  for  arresting  a  party  under  a  capias  pro 
fine  In  a  county  other  than  that  from  wblch  It 
was  laaued.  and  taking  him  to  the  Jail  of  the 
•county  whence  It  Issued,  as  Ky.  Oen.  Stat.  chap. 
-92.  I  18,  art.  11,  providing  that  upon  a  Judg- 
stent  In  the  name  and  for  the  use  of  the  com- 
monwealth, a  capias  pro  line  may  Issue  until 
the  Judgment  be  satisfied.  Indicates  that  he 
should  be  placed  In  the  Jail  of  the  county  In 
which  the  Judgment  was  rendered.  Long  v. 
ITood,  78  Ky.  892. 

An  officer  arresting  u  absconding  debtor  up- 
«n  a  capias  may  place  him  In  the  county  Jail 
tm  aafe  keeping  until  he  furnishes  bait  or  Is 
takMi  nptm  proper  request  before  a  magistrate 
flignlng  the  writ  Cor  examination  In  discharge, 
tat  the  custody  cannot  be  transferred  to  the 
Jailor  nntll  commitment  on  the  writ,  under  Vt 
Oen.  Stat  chap.  83,  I  78.  providing  that  the 
^Mendant  In  an  attachment  at  the  time  of 
•MTTleo  on  hia  body  may  notify  the  officer  that 
will  aniear  for  examination,  and  I  80,  mak- 
ing It  the  duty  of  the  officer  to  convey  the  debt- 
<ir  before  the  authority  designated.  Fending 
tbia  aiwllcntlon  the  officer  haa  no  right  to  com- 
alt  to  Jail.  KeneiBon  t.  Bacon.  41  Tt.  B78. 
lo  this  case  It  was  further  held  that  the  refusal 
-«t  the  sheriff  to  comply  with  the  request  makes 
liln  a  trespasser  ab  MtUt. 

An  officer  la  not  liable  who  arrests  a  prisoner 
mad  carrlea  him  to  the  magistrate  of  another 
•district  OB  account  of  the  danger  of  a  riot. 
"WlgBlBB  T.  Norton.  88  148,  9  8.  B.  607.  In 
«1  U  B.  A. 


this  ease  the  court  said ;  "It  la  the  duty  of  an 
arreatlng  officer,  when  he  arrests  a  prisoner,  to 

carry  him  without  delay  before  some  officer  aa- 
tliortzed  to  Inquire  Into  the  accusation ;  and  If 
be  wilfully  or  negligently  falls  to  do  this,  and 
detains  the  prisoner  for  an  unreasonable  length 
of  time  without  carrying  him  before  the  magis- 
trate, he  would  be  guilty  of  false  Imprisonment, 
and  would  be  liable  to  damages  tberefor." 
See  also  III.  b,  supra,  Flace  of  orrett. 

IT.  Arrest  of  torong  portVj  or  by  tersiip  nsma. 

a.  Same  unhnovm. 

A  warrant  describing  the  defendant  by  a  ficti- 
tious name  will  not  euable  the  officer  executing 
the  same  to  Justify  the  arrest  in  the  absence  of 
statutory  provisions  to  that  effect. 

In  an  action  of  trespass  agalDst  a  sheriff  for 
false  ImprlaonmcDt  be  cannot  Justify  that  the 
plaintiff  was  arrested  under  a  warrant  describ- 
iDg  him  as  "a  person  whose  name  Is  unknown, 
but  whose  person  Is  well  known,  of  Tassalboro 
In  the  county  of  Kennebec**  Harwood  v.  Slp- 
bera,  70  Me.  464. 

And  an  officer  cannot  Justify  an  arrest  of  the 
plaintiff  ai  "John  Doe,"  although  be  Is  the 
person  intended  to  be  arrested,  unless  It  is 
shown  that  he  was  known  by  one  name  as  well 
as  the  other.  Uead  v.  Haws,  7  Cow.  332.  In 
this  case  the  plaintiff,  Levi  Head,  while  carry- 
ing off  a  caunon,  was  arrested  under  a  warrant 
to  "take  the  t>ody  of  John  Doe,  the  person  car- 
rying off  the  cannon." 

A  warrant  against  John  Doe  for  a  felony  does 
not  protect  the  constable  In  arresting  any  per- 
son other  than  John  Doe,  although  It  Is  subse- 
quently altered  by  Inserting  the  name  of  the 
proper  party.  HoUey  T.  UIx,  8  Wend.  850,  20 
Am.  Dec  702.  In  this  cass  It  was  said  that 
after  the  warrant  had  been  corrected  it  was  a 
Justification  for  all  subsequent  regular  acts  of 
all  concerned  In  Its  execution. 

Since  this  case  a  statute  was  passed  authoris- 
ing warrants  to  be  lasned  In  fictitious  names. 
It  the  right  name  of  the  accused  Is  unknown. 
Bee  Ournsey  v.  Lovell,  9  Wend.  819,  infra. 

Where  a  United  States  marsbal  made  an  ar- 
rest under  a  warrant  of  the  right  person  des- 
ignated by  a  fictitious  name.  It  was  held  that 
he  was  not  liable  iu  false  Imprisonment  under 
U.  8.  Rev.  SUt  i  1014.  conferring  power  on 
United  States  commissioners  to  Issue  warrants, 
and  Ariiona  Comp.  Laws,  chap.  2,  I  89.  Wil- 
liams V.  TIdball  (Aris.)  8  Fac.  351.  In  tbls  case 
the  United  States  commissioner  who  issued  the 
warrant  did  not  reside  In  the  Judicial  district 
where  the  offense  was  (»>mmltted.  This  statute 
was  construed  to  confer  upon  the  commission- 
ers Jurisdiction  coextensive  with  the  limits  of 
the  territory  or  state.  Aris.  Bev.  Stat..  Fenal 
Code,  f  1274,  provides  that  If  the  defUidant's 
name  Is  unknown  be  may  be  designated  by  any 
name. 

b.  Arreating  vtrong  mow. 

An  officer  arreatlng  the  wrong  person  will  bt 
liable  In  damagea  therefor.  The  mistake  of  tht 
officer  will  not  be  a  Justiflcstlon,  bnt  may  re 
duce  the  damages  and  riiow  want  of  malice 
It  seems  that  the  only  difference  in  making  an 
arrest  of  an  innocent  person  on  reasonable  su» 
plcioa  of  harlng  committed  a  felony,  and  arrest- 
ing an  Innocent  person  on  reasonable  auspleloi 
of  belatg  the  guilty  party.  Is  that,  in  the  Orsf 
case  the  officer  takes  the  man  that  he  Is  after 
and  In  the  other  case  he  takes  a  different  per 
son.  But  the  liability  seems  to  be  about  tht 
same  He  is  liable  If  he  falls  to  take  propet 
precantlon  to  asceriain  the  right  person,  or  If 
he  rsfoBM  Information  offered  that 
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4UadOMd  fall  mictmkB,  or  If  h*  detalni  the  per- 
■OD  an  nndne  lengtb  of  time  witliont  taking 
proper  atepB  to  esUbllsb  bti  Identltr. 

Ad  officer  making  ao  arrest  upoo  a  warrant, 
or  upon  knowledge  tbat  a  warrant  Is  oat,  of  one 
whose  person  Is  unknown  to  him,  who  can,  un- 
der the  circumstances  only  act,  if  be  acts  at 
all,  upon  photograph  or  description  or  both, 
eboald  be  excused,  if  he  acts  honestly  and  pru- 
dently, makl'Dg  such  Inquiry  and  examination  as 
the  circumstances  of  each  particular  case  af- 
ford bim  an  opportunity  to  make.  He  is  bound 
to  use  all  reasonable  means  to  avoid  possible 
mistake,  and  the  arrest  of  an  Innocent  man. 
An  officer  Is  not  justified  In  relying  upon  a  per- 
sonal resemblance,  as  indicated  by  a  comparison 
with  a  photograph.  If  there  are  within  easy 
reach  means  of  Identification.  Flier  Smith, 
96  Mich.  847,  69  N.  W.  999. 

And  the  sheriff  and  hia  sureties  were  held  lia- 
ble for  placing  a  warrant  in  the  bands  of  a  con- 
stable, and  causing  the  arrest  of,  and  refusing  to 
release,  the  wrong  person  by  the  same  name  an- 
swering the  description  of  the  accused  where  an 
Inrestlgatlon  would  baTe  disclosed  the  fact  of  bis 
innocence.  Clark  t.  Winn,  19  Tex.  CIt.  App. 
223,  46  S.  W.  916.  In  this  case  the  court  said : 
"There  were  no  facts  surrounding  the  case 
which  tended  to  make  it  probable  that  he  was 
the  person  named  In  the  writ,  but  every  circum- 
stance except  the  similarity  of  name  and  de- 
scription Indicated  that  be  was  not." 

An  officer  la  liable  In  trespasa  and  false  im- 
prisonment where  be  arrests  the  wrong  per- 
son by  mistake.  Formwalt  v.  Hylton,  66  Tex. 
28S.  1  8.  W.  876.  In  this  ease  the  conrt  said 
"that  such  mistake  could  be  considered  In  miti- 
gation of  damages,  and  on  the  question  of  mal- 
ice, but  tbat  it  would  not  Justify  the  Imprison- 
ment, unless  the  mistake  was  caused  or  con- 
tributed to  by  the  plalntltTs  words  or  acta" 
The  defense  was  tbat  plaintiff  had  been  ar- 
rested tbrongfa  mistake  for  one  of  bis  sons  for 
whom  the  defendant  bad  warrants,  and  that  It 
was  necessary  to  arrest  bIm  to  keep  blm  from 
notifying  other  parties  for  whom  the  defendant 
also  held  warrants,  and  thereby  enable  them'  to 
•scape,  and  that  ai  soon  as  the  mistake  was 
discovered  plaintiff  was  released,  and  bis  sons 
were  guilty,  which  was  known  to  the  plaintiff. 
The  court  nald  :  "In  the  case  before  this  court, 
no  person  engaged  In  the  arrest  of  the  plain- 
tiff is  shown  to  have  entertained  any  suspicion 
whatsoever  against  bim." 

And  wbere  it  Is  the  duty  of  the  sheriff  to  ar- 
rest a  man  on  a  capias  from  another  county, 
and  deliver  him  to  the  county  from  which  the 
capias  Issued,  If  he  arrests  the  wrong  man  and 
delivers  him  to  a  deputy  from  the  other  coun- 
ty, be  will  be  liable  for  the  wrongful  detention 
of  Buoh  deputy,  as  he  makes  blm  bis  agent  in 
transferring  the  prisoner  to  the  other  county. 
Wolf  V.  Ferryman,  82  Tex.  112,  17  S.  W.  772. 
In  this  case  the  sheriff  waa  Informed  by  the 
plaintiff  that  he  had  never  been  In  the  county 
of  the  crime,  and  gave  reference  to  several  relia- 
ble persons  accessible  for  Information,  and  the 
sheriff  declined  to  Investigate  whether  he  bad 
the  right  man.  The  conrt  said :  "The  defend- 
ants had  time  and  opportunity  to  Investigate  as 
to  the  legality  and  reasonable  gnrands  of  hold- 
ing appellant  aa  a  felon.  They  failed  to  In- 
restlgate,  or.  If  they  Investigated,  tbey  disre- 
garded the  plain,  evident  troth,  and  still  on 
speeulatlou  held  blm."  The  plaintiff  was  of 
the  nme  name  as  the  party  for  whom  the  war- 
rant for  murder  had  been  issued,  and,  while  he 
bed  never  been  in  tbe  county  of  the  crime,  bad 
frequently  boasted  that  he  bad  killed  a  negro. 

And  a  sheriff  was  held  liable  tor  false  Impris- 
onment where  bis  deputy  arrested  the  wrong 
Scraon,  and  kept  him  eonllned  for  some  nine 
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days  under  a  warrant  lor  the  arrest  of  another 

person.  Rybom  t.  Uoora,  72  Tex.  80.  10  S. 
W.  898.  In  this  cass  the  conrt  said :  "He  mar 
have  been  a  notorious  offender  against  the  law. 
but  neither  the  law  nor  Its  officers  could  calf 
him  to  account  for  the  crimes  of  another.  Nor 
do  tbe  scales  of  Justice  weigh  against,  him  hla 
offenses  against  others  when  vindicating  hl» 
own  rights  against  their  invasion  by  the  defend- 
ant." The  general  liability  of  a  sheriff  seema 
to  have  been  admitted,  and  the  only  point  on 
appeal  was  the  sufficiency  of  the  affidavit  of 
poverty  used  Instead  of  bond  for  cost,  and  the- 
refusal  of  tbe  trial  court  to  allow  defendant  t» 
prove  the  general  had  character  of  plaintiff. 

Under  Tex.  Rev.  SUt.  art.  4621,  providing 
that  the  sheriff  shall  be  responsible  for  the  offi- 
cial acts  of  his  deputies,  a  sheriff  is  liable  for 
false  Imprisonment  committed  tv  his  deputy 
In  srrestlng  the  wrong  person  tbrougb  mistake- 
on  a  capias.  Hays  v.  Oreary.  60  Tex.  445.  In 
this  case  the  court  Bald :  "It  seems  tbat  the- 
defense  relied  upon  was  that  the  officers  bad 
arrested  the  wrong  person  tbrougb  an  honest 
mistake.  While  evidence  of  such  mistake  Is  ad- 
missible in  mitigation  of  damagea,  and  as  dia- 
provlng  malice,  ordinarily  It  Is  not  a  defense- 
thac  will  defeat  the  action.  .  .  .  After  he 
has  given  notice  tbat  he  Is  not  the  person  he- 
represented  himself  to  be,  he  cannot  lawfully 
be  detained  for  a  greater  lengtb  of  time  than 
may  t>e  reasonably  necessary  to  ascertain  whlcb 
of  the  several  sUtements  he  has  made  is  In 
accordance  with  the  troth."  The  sheriff  hlm- 
eelf  examined  and  recommitted  tbe  plaintiff  t» 
jall. 

In  Aaron  v.  Alexander,  S  Campb.  85,  whlcb 
was  an  action  of  trespass  and  false  Imprison- 
ment against  the  officers  and  constables  keeping 
the  watch  house  for  arresting  plaintiff  by  mis- 
take as  to  the  Identity  of  tbe  Individual  named 
In  the  warrant,  a  verdict  was  rendered  against 
the  officers  arresting  tbe  pislntlff.  Tbe  mala 
question  In  thte  case  seems  to  have  been  as  to 
the  liability  of  the  prison  keeper,  and  aa  the' 
acts  principally  complained  of  did  not  relate  to 
blm  a  verdict  was  directed  In  his  favor. 

A  sheriff  arresting  the  wrong  person  wttbout 
a  warrant  on  tbe  ground  that  be  Is  an  escaped 
convict,  and  detaining  him  longer  than  a  rea- 
sonable time' for  suing  out  a  warrant,  hand- 
cnffing  him,  carrying  him  oot  of  the  county,  and 
Incarcerating  him  for  days  wlthoot  a  warrant. 
Is  liable  for  false  imprisonment.  If  not  for  kid- 
napping, and  $26  is  no  compensation  for  the  in- 
Jury.  Potter  V.  Swindle,  77  Ga.  419,  S  S.  B.  94. 
The  court  said :  "It  Is  plain  that,  although 
this  arrest  may  have  been  Justifiable,  tbe  shsr- 
Iff  deliberately,  and  apparently  tboughtfnily, 
declined  to  observe  the  law,  which  commanded 
him,  [f  not  expressly,  by  clear  Implication,  to 
obtain  a  warrant  within  a  reasonable  time." 

A  sheriff  requested  by  letter  from  the  author- 
ities of  another  county  to  arreet  a  person  named 
for  murder  is  liable  In  damagea  for  arresting 
the  wrong  person.  If  the  sheriff  Is  honestly 
mistaken  it  will  mitigate  tbe  damages,  but  wilt 
not  defeat  a  recovery.  Mitchell  t.  Malone,  7T 
Ga.  801.  In  this  case  the  sheriff  was  Informed 
by  pwsont  who  had  known  plaintiff  nuiny  ysara 
that  his  name  was  not  John  but  William,  and 
that  the  sheriff  bad  made  a  mistake  and  waa 
arresting  the  wrong  person. 

l*hc  good  faith  of  an  officer  In  arresting,  od 
a  warrant  for  a  felony,  tbe  wrong  party,  will 
not  exempt  the  officer  from  liability  for  actual 
damages.  Holmes  v.  Blyler.  80  Iowa.  365,  4S 
N.  W.  766.  In  this  case  It  was  held  thnt  evi- 
dence tending  to  show  reasonable  grounds  for 
an  arrest  without  a  warrant  for  a  felony  was 
properly  excluded,  aa  tbe  officer  claimed  to  hava 
hem  acting  under  the  warrant:  Xh(LCft«9Lsald: 
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■^Tvat  be  mlfbt  liaTe  made  the  arrest  by  aa- 
iborlty  other  than  tbat  OQder  whlcb  lie  claimed 
«o  act,  la  wholly  Immaterial." 

Id  Wells  t.  Jobnaton,  S2  La.  Ann.  T18,  27 
^  183,  the  supreme  conrt  aet  aside  a  verdict 
/or  defendaot,  and  reversed  the  Judgment,  and 
Tendered  a  Judgment  for  |300  for  false  impris- 
onment, where  the  sherlS,  without  process,  ar- 
rested the  wrong  party  on  a  charge  of  murder 
«t  tbe  request  of  a  MierlfF  from  another  state. 
Tha  court  Mild :  "We  are  of  tbe  opinion  that 
there  waa  no  reasonable  ground  In  this  case 
/or  mmniftrlly  arresting  and  Imprfsonlng  tbe 
plalntlfF,  at  the  Instance  of  Broadway  and  upon 
the  mere  suspleloD  wbldi  be  entertained  as  to 
th«  plaintiff  and  Ban  FrmnUlD  bebig  one  and 
tbe  Mune  penon.  He  eoDfesaedly  bad  never  seen 
blm,  and  even  If  be  bad  knowledge  of  any 
(acts  on  which  such  a  aaspiclon  rested,  they 
•do  not  aeem  to  bave  been  conunanlcated  to 
■^tba  ttaa  aberlff  or  hla  deputy.  The  whole 
tnattn  aeema  to  bare  been  recklessly  turned 
•over  to  the  jndgment  of  Broadway,  opon  whose 
ood  the  deputy  sheriff  acted." 

And  an  officer  was  held  liable  In  false  Imprla- 
•oumont  for  arresting  the  wrong  person,  al- 
tboogb  be  acknowledged  to  tbe  ofBeer  tbat  be 
'was  tbe  party  named  In  the  writ.  Coote  t, 
LIvbwortb,  F.  Uoore,  407 ;  Dunston  v.  I^ter- 
«>n,  3  C.  B.  N.  S.  495,  26  L.  J.  C.  P.  N.  S.  267, 
3  Jar.  N.  8.  9S2. 

In  the  latter  case  It  was  held  that  although 
the  plaintiff  might  be  estopped  by  her  misrep- 
resentation from  suing  the  sheriff  for  tbe  orig- 
inal taking,  be  could  not  Justify  detalnlug  her 
4>fter  he  had  notice  tbat  she  was  not  tbe  real 
party. 

In  Akin  Newell,  83  Ark.  605,  It  was  aald : 
**An  officer,  without  a  particle  of  malice  or  111- 
wtll,  may  arrest  by  mistake  an  Innocent  man 
«nd  Imprison  htm  as  a  supposed  felon,  for  which 
Ae  may  be  sued  for  false  Imprisonment." 

"If  I  bring  a  writ  of  debt  against  J.  A.,  on 
whleb  a  eaplaa  issues,  If  the  sheriff,  by  colour 
■of  tbat  writ,  takes  a  man  named  B.  C,  be  (B. 
■C.)  shall  have  a  writ  of  false  imprisonment 
against  the  sheriff,  and  not  against  me ;  bnt  If 
I  come  to  the  sheriff  with  tbat  writ,  and  In- 
form him  tbat  B.  C.  is  the  person  against  whom 
the  writ  la  sued,  and  by  reason  of  tbil  asser- 
tion tbe  sheriff  takes  him,  he  may  have  a  writ 
-of  false  Imprisonment  against  the  sheriff  and 
me,  or  agnlnet  the  sheriff  alone,  per  Hankford 
(J.  of  C.  r.)  to  which  Thlrnlag  (C.  J.  of  C.  P.) 
agreed,  and  said  that  that  was  law.  M.  13  H. 
IV.  fo.  2,  pi.  5."  Hoye  t.  Buab,  1  Uann.  A  O. 
TTS,  note.  2  Scott  N.  B.  86.  1  Drinkw.  15.  10 
J.  M.  C.  N.  S.  168. 

But  the  satisfaction  of  a  Judgment  against 
the  plaintiff  In  a  writ  for  causing  the  arrest  of 
«  wrong  person  Is  a  bar  to  a  subsequent  action 
«gmlnst  the  officer  who  made  tbe  arrest.  Lnee 
v.  Dexter,  135  Mass.  38. 

e.  ArreaUag  rfgftf  Mm  imder  wrong  name. 

In  the  absence  of  a  statute,  an  officer  cannot 
Juntify  nnder  a  warrant  an  arrest  of  plaintiff 
t)y  the  wrong  name,  altbough  be  Is  the  person 
Intended  to  be  arrested,  unless  It  Is  shown  that 
lie  was  known  by  one  name  as  weli  as  tbe  other. 
4;nmaey  t.  I<OTell,  0  Wend.  Sie :  Mead  t.  Daws, 
7  Cow.  332 :  Griswold  v.  Sedgwick,  6  Cow.  456, 
1  Wend.  126:  Shadgett  Cllpsoa,  8  East,  S2S: 
Hoye  T.  Bush.  1  Maun.  &  G.  77S,  2  Bcott  N. 
It.  86,  1  Drinkw.  15.  10  L.  J.  M.  C.  N.  9.  168 ; 
West  T.  Cabell,  158  U.  8.  78,  S8  L.  ed.  643, 
14  Sup.  Ct.  Rep.  T8S. 

Tbe  case  of  Gnmsey  t.  Lorell,  H  Wend.  810, 
was  prior  to  N.  T.  act  April  20,  1830  <8ess. 
Taws  1830,  p.  306.  |  382),  providing  tbat  when 
tbe  name  of  any  d^ondant  shall  not  be  known 
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to  the  plaintiff  be  may  be  described  In  tb* 
summons  or  warrant  by  a  fictitious  name. 

In  Urlswold  t.  Sedgwick.  6  Cow.  ■  486,  1 
Wend.  126,  the  arrest  n  as  by  a  United  States 
marshal  on  an  order  In  a  civil  case  commanding 
him  to  take  tbe  body  of  "S.  S.  O."  The  clerk 
by  mistake  inserted  tbe  wrong  name  when  It 
Bbould  have  been  "D.  S.  G." 

In  Hoye  v.  Bush,  1  Mann,  ft  G.  775,  2  Scott 
N.  R.  86,  1  Drinkw.  IB,  10  L.  J.  M.  C.  N.  S. 
168,  It  was  held  tbat  the  demand  of  a  perusal 
and  copy  of  the  warrant  waa  unnecessary,  un- 
der 24  Geo.  II.  chap.  44,  |  6,  providing  that  no 
action  shall  be  brought  against  any  constable 
or  other  officer  for  anything  done  In  obedience 
to  any  warrant  until  demand  hath  been  made 
of  tbe  persual  and  copy  of  such  warnmt.  Tbe 
court  said  that  In  this  case  the  defendant  was 
not  acting  In  obedience  to  tbe  warrant. 

In  Kewbum  v.  Durham,  10  Tex.  Civ.  App. 
655,  32  a  W.  112,  88  Tex.  288,  31  S.  W.  105. 
where  a  robbery  occurred  fifty  days  prior  to  an 
arrest,  and  the  plaintiff  was  pointed  out  as  the 
guilty  party  a  day  before  the  arrest,  a 
warr&nt  procured  by  the  marshal  for  talo 
arrest  Issued  In  tbe  wrong  name,  and  after- 
vrarda  titered  by  inserting  tbe  true  name,  did 
not  protect  tbe  marshal.  It  was  held  that  the 
marshal  could  not  Justify  under  Tex.  Code 
Crim.  Proc.  art.  220,  providing  that  a  peace 
officer,  upoD  the  representation  of  8  credible 
person  tbat  a  felony  has  been  committed  and 
the  offender  Is  about  to  escape,  may  without  a 
warrant  pursue  and  arrest  the  accused.  The 
defendant  could  not  Justify,  as  there  was  uo  evi- 
dence sbowlDK  that  he  was  Informed  by  any- 
one that  the  plaintiff  was  about  to  escape. 

And  a  Federal  marshal  was  held  liable  for 
arresting  a  pernon  wltb  a  name  differing  from 
that  In  tbe  warrant,  nnder  Texas  Penal  Code, 
arts.  233,  236,  and  247,  providing  tbat  a  war- 
rant must  specify  the  name  of  tbe  person  whose 
arrest  la  ordered  If  It  be  known,  and,  ff  not 
known,  then  aome  reasonably  definite  descrip- 
tion must  be  given  of  bim,  aitboui^  tbe  party 
arrested  in  this  case  was  the  man  for  whose 
arrest  the  commissioner  Issued  the  warrant. 
West  V.  Cabell.  153  U.  S.  78,  38  L.  ed.  643.  14 
Sup.  Ct.  Rep.  7S2.  In  this  ease  tbe  court  said: 
"By  the  common  law,  a  warrant  for  the  arrest 
of  a  person  charged  wltb  crime  must  truly  name 
htm,  or  describe  him  sufficiently  to  Identify  blm. 
If  It  does  sot,  tbe  officer  maklnfr  tbe  arrest  is 
liable  to  an  action  for  false  imprisonment ;  and 
If,  In  attempting  to  make  tbe  arrest,  the  of- 
ficer Is  killed,  this  Is  only  manslaughter  in  the 
person  whose  liberty  is  invaded." 

If  an  action  be  brought  against  J.  N..  eon 
of  W.  N.,  and  the  sheriff  by  capias  arrests  J. 
N.,  son  of  I.  N.,  an  action  of  false  imprisonment 
Ilea,  though  tbe  party  who  is  arrested  be  tbe 
same  person  against  whom  the  sheriff  has  cause 
of  action.   10  Edw.  IV.  12. 

In  Wllks  Lorck,  2  Taunt.  400,  It  was  said: 
"Cases  go  tbe  length  of  showing  that  If  tbe 
sheriff  arrests  a  man  who  Is  named  In  a  writ 
by  another  name  than  bis  true  name  the  sheriff 
win  be  a  trespasser,  and  Is  liable  to  an  action 
of  false  Imprisonment,  and  perhaps  tlie  plain* 
tiff  Is  BO  likewise:  and  tbey  are  equally  liable 
whether  the  court  summarily  Interfere  or  not." 

In  Scandover  v.  Waroe,  2  Campb.  270,  It  was 
said:  "It  was  lately  decided  that  a  justlQca- 
tlon  In  an  action  for  false  Imprisonment  under 
a  writ  Issued  against  the  plaintiff  by  a  wrong 
name  could  not  be  supported;"  Citing  Sbadgett 
V.  Cllpson,  8  East,  828. 

d.  Arrest  aftvr  fudgment  taken  agairut  wrong 
parti/. 

In  some  cases  tbe  sheriff  was  held,  not  llabioi 
In  false  Imprisonment  fo^i^^fpj^  ia5(3M[e 
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wbere  a  part?  allowed  Judgment  to  be  taken 
agalQRt  himself  by  a  wrong  name,  and  apon 
wblcb  an  order  of  arreat  lamed.  Bat  on  this 
tbe  casei  do  not  all  agree. 

Wbere  a  Judjnnent  was  taken  against  Jobn 
O'tt.,  sued  bj  tbe  name  of  Jobn  8.,  a.  name  b7 
wblcb  be  was  commonly  known,  on  a  noU  wblch 
tbe  plaintiff  In  that  can  knew  was  not  made 
hj  blm,  and  afterwards  execution  was  delivered 
to  an  officer,  tbe  latter  was  beld  not  liable  In 
an  action  for  assault  and  false  Imprisonment, 
altboogb  be  knew  before  making  tbe  arrest  tbat 
0'8.  was  not  tbe  person  who  signed  tbe  note. 

0  Sbaugbnessr  v.  Baxter,  121  Mass.  615.  In 
tbie  cuse  the  court  said:  "Tbe  fact  tbat  tbla 
plaintiff  was  commonly  known  by  the  name  by 
wblcb  be  was  HUed  and  arrested  dlstlngulsbea 
the  case  from  those  In  wblcb  one  man  has  been 
arrested  upon  a  writ  against  another  of  a  dif- 
ferent name.  See  Cole  t.  Ulndson,  6  T.  B.  234 ; 
Fincb  V.  Coeken,  ft  Tyrw.  774,  785,  S  Dowl.  P. 
C.  678,  686,  2  Cromp.  M.  ft  R.  190,  1  Oale,  130 ; 
Griswold  V.  Sedgwick,  I  Wend.  126,  132 ;  Lang- 
maid  V.  I'uffer,  7  Gray,  378;"  and  further: 
"Tbe  officer,  acting  In  good  faith,  had  tbe  right 
to  rely  for  his  protection  upon  the  process  put 
Into  bis  hands,  and  was  not  bound  to  go  be- 
hind tbat  process,  and  to  assame  tbe  risk  of 
determining  the  question  whether  tbe  plaintiff 
really  signed  tbe  note  apon  which  tbe  action 
was  brought,  or  the  trnth  of  any  extrinsic  fiiet 
which  would  exempt  him  from  being  arrested 
or  Imprlsuned  upon  the  execution." 

And  when  an  action  of  trespass  and  false 

Imprisonment  was  brought  by  Archibald  , 

and  the  defendaot  JostlQcd  under  a  ca.  sa.  on 

s  Jndgment    against    Arthur   '  and 

arerred  that  the  plalutlll  In  tbla  action  was  the 
same  person  who  was  sued  by  tbe  name  of 
Arthur,  It  was  held  to  be  a  good  plea.  Craw- 
ford T.  Satchweii,  2  titrange,  1218.  This  was 
on  the  ground  tbat  tbe  defendant  missed  bis 
time  for  taking  advantage  of  the  misnomer, 
which  aboQld  have  been  by  pleading  It  In  the 
flrat  action.  The  court  said:  "In  the  ease  of 
a  itond  given  In  a  wrong  name,  he  must  be  sued 
by  that  wrong  name,  and  the  execution  must 
pursue  tt." 

And  In  an  action  against  a  sheriff  for  false 
Imprisonment  for  taking  the  party  on  a  ea.  sa. 
It  was  held  that  wbere  a  party  was  sued  by  a 
wrong  name,  and  suffered  Judgment  to  go 
Against  blm,  without  attempting  to  rectify  tbe 
mistake,  he  could  nut  In  u  action  against  the 
sheriff  complain  of  an  execution  Issued  against 
him  by  that  name.  Fisher  v.  Hagnay,  6  Scott 
N.  a.  588,  1  DowL  ft  L.  40,  6  Uann.  *  G.  779, 
12  L.  }.  C.  P.  N.  a  276. 

But  a  sheriff  was  beld  liable  in  trespass  wbere 
the  summons  against  A  was  served  on  B,  who 
told  tbe  person  serving  tbe  same  tbat  his  name 
was  B  and  not  A,  end  that  he  was  not  tbe  per- 
son against  whom  the  writ  Issued,  and  after 
Judgment  by  default  he  waa  taken  on  a  writ  of 
ea.  sa.  Kelly  v.  Lawrence,  3  Hurlat  ft  C.  1, 
88  L.  J.  Ezob.  N.  S.  197.  10  Jur.  N.  8.  836,  10 
L.  T.  N.  S.  195,  13  Week.  Rep.  413. 

Tbe  case  of  Fisher  v.  Uagnay,  6  Scott  N.  B. 
688,  1  Dowl.  ft  L.  40.  6  Mann,  ft  G.  779,  12  L. 
J.  C.  P.  N.  8.  278,  waa  cited  by  counsel,  but  not 
noticed  in  the  opinion.  Tbe  Judgment  was 
based  on  Walley  v.  H'Connell,  13  Q.  B.  903,  IB 
L.  J.  Q.  B.  N.  S.  162,  14  Jur.  198. 

In  this  latter  case  the  action  was  agalnat  the 
party  who  caused  the  arrest.  The  original  sum- 
mons and  capias  against  J.  were  served  on  W., 
and  Judgment  taken  against  J.,  and  the  plea  and 
trespass  tbat  the  defendant  Issoed  the  sum- 
mons against  the  plaintiff  wa*  not  true.  Tbe 
court  aald:  "Whatever  force  there  may  be  in 
the  argument  used  as  to  the  proper  course  to 
be  pursued  by  one  who  la  wrongfully  served 
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with  process  In  an  action,  not  being  the  in- 
tended defendant,  the  allegation  In  question  1» 
material.  Indeed  It  Is  the  foundation  of  th» 
plea,  and,  the  foundation  falling,  tbe  super- 
structure falls  also,  and  the  distinction  between 
mesne  process  and  final  process  doea  not  ariae- 
In  this  case,  as  Walley  never  became  the  de- 
fendant, and  never  held  himself  out  aa  Ireland. 
Upon  this  ground  we  dlatlnguish  the  present 
case  from  tbat  of  Fisher  v.  Magnay,  as  w«- 
gather  tbat  tbe  plaintiff  Flaher  had,  notwith- 
standing the  misnomer,  assumed  to  be  tbe  d^ 
fendant  in  the  first  action ;  and  If  a  defendant 
so  acts  aa  to  be  concluded  from  denying  that 
be  Is  the  defendant,  final  process  against  him 
may  be  valid,  although  not  against  him  by  hl» 
real  name,  but  by  tbe  name  tbat  be  must  b» 
taken  to  have  adopted." 

V.  JoiMdor. 

The  officer  and  magistrate  aned  in  treq>as» 
for  a  wrongful  arrest  and  Joining  In  a  plea  of 
Juatlflcatlon  must  plead  a  defenae  good  as  to- 
both  parties,  or  It  will  not  be  good  aa  to  elthw. 
Ponik  V.  Slocum.  8  Blackf.  421. 

In  Smith  V.  Bonchler,  2  Strange,  99S,  2  Barn- 
ard, K.  B.  331,  Cuo.  89,  127,  Cas.  t.  Ilardw. 
62,  Eelynge,  144,  In  an  action  of  false  Imprison- 
ment, it  was  claimed  under  act  of  Parliament, 
13  Klis.  that  by  custom  the  plaintiff  making 
oath  that  be  "bellevea"  the  defendant  will  ra» 
away,  tbe  Judge  may  award  the  warrant  to  ar- 
rest him.  This  defense  was  held  Inaufflclent 
where  tbe  oath  was  "be  suspects,"  and  the  court 
said)  "and  though  some  of  tbe  defendants.  a» 
tbe  officer  and  gaoler,  might  have  been  excused 
If  they  had  Juatlfled  .  .  .  [atone]  .  .  . 
tbat  by  Joining  with  tbem  as  to  whom  the  proe- 
css  was  no  Jastlflcatlon,  thsy  have  forftolteA 
their  JustlflcaUon." 

In  Andrews  v.  Uarrla,  1  Q.  B.  3,  the  court 
said :  "Horse  v.  Jamea,  Willes,  122,  was  cited ; 
but  In  tbat  case  tbe  officers  of  tbe  court  cbos» 
to  Join  In  pleading  with  the  party,  and  set  out 
tbe  whole  proceedings;  having  done  that,  un- 
necessarily for  tbem,  they  were,  of  courser 
bound  by  tbe  detects  apparent  on  their  plea. 
Philips  V.  BIron,  1  Strange,  609,  and  Smith  v. 
Bouchter,  2  Strange,  098,  are  authorlUaa  to 
show  that,  where  an  officer  for  whom  tbe  writ 
or  warrant  alone  would  have  been  a  Justifica- 
tion Joins  In  pleading  with  the  party  for  whom 
It  would  not,  and  who  can  only  defend  himself 
on  the  validity  of  the  Judgment  or  proceeding, 
he  foregoes  the  beneOt  of  the  vrarrant.  Mors* 
V.  James  Is,  therefore,  not  In  contradiction  to- 
the  general  coarse  of  authorities ;  and,  as  the- 
subject-matter  of  the  suit  waa  within  tbe  gen- 
eral Jurisdiction  of  the  commissioners,  and  the- 
warrant  appeared  to  have  been  regularly  issued, 
we  think  Wbltbam  waa  well  defended  by  It,  no 
such  point  having  been  made  as  In  the  two- 
cases  cited  from  Strange,  to  deprive  blm  of  Its 
protection." 

In  an  action  against  a  city  and  city  marshal 
Jointly  for  arresting  and  confining  tbe  prisoner 
in  a  calaboose,  where  the  action  fhlla  aa  to  the 
city  It  muat  tall  aa  to  the  constable,  and  a. 
separate  action  against  the  actual  mlsdoer  only, 
or  agalnat  each,  must  be  bronght.  BI^S  T. 
PonUac  40  111.  App.  648. 

TI.  LlaWttif  on  oKteM  bend. 

Tbe  general  rule  Is  that  an  action  may  be- 
malntalned  on  tbe  officer's  bond  for  trespass 
and  false  imprisonment  In  making  an  unlawful 
arrest,  if  the  wrcngfnl  acts  are  done  by  virtus 
of  his  office.  There  Is  a  conflict  of  authority  as 
to  the  liability  on  the  bond  for  wrongful  acts 
done  by  color  of  bis  office.  In  some  cases  th* 
liability  Is  controlled  by  sU/nte.  i 
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wo  bMI  opon  tn  ofllcar'a  bond  for  Mm  imprl*- 
omnwt,  when  tbe  oOcen  failed  to  obtain  a 
warrant  aad  take  the  accused  before  tbe  magla- 
trate  within  a  reasonable  time.  Tbe  bond  pro- 
Tided:  "Hhall  pay  any  and  all  damages  that 
■lay  b«  adjudged  agalnit  him  by  any  tribunal 
tor  the  Ulegal  arreat.  Imprlaooment.  or  Injary 
toy  hJm  of  any  person  white  he  shall  bold  aald 
office."  No  objection  aeems  to  have  been  made 
to  tbe  joinder  of  tbe  sureties  la  the  action. 

IB  Hodgaon  T.  Ulllward,  8  Grant  Caa.  418, 
ft  mm  aald  that  an  oncer  acting  In  good  faith 
under  a  warrant  purporting  to  come  from  bis 
•aperior,  whom  he  Is  bound  to  obey.  Is  acting 
under  color  of  authority,  whether  bis  superior 
transgreaaes  hla  power  or  the  warrant  be  Ir- 
regular or  not. 

"Tbe  authorities  recognise  a  principle  or  rule 
hr  which  the  acts  of  tbe  sheriff,  for  which  hla 
■uretles  may  be  held  liable,  can  be  distlugulshed 
from  those  acta  for  which  they  will  not  be  beld 
liable.  The  former  are  termed  acta  done  vir- 
tute  o0eii,  and  tbe  latter  ootore  ogtcti-  The 
distinction  is  this:  Acta  done  vtrtuta  ojfloM 
■re  when  they  are  within  the  anthority  of  tbe 
offlcer.  bat  Ui  doing  It  he  exercises  that  author- 
ity Improperly,  or  abuses  the  confldence  which 
tbe  law  repoaeo  in  bim ;  whilst  acta  done  colore 
«jfleM  are  where  th«r  arc  of  anch  a  nature  that 
Ua  oAlee  glrea  him  no  authority  to  do  them." 
(Pratt,  J.,  dissenting  opinion.)  People  cm  rcL 
Kellogg  T.  Hchuyler,  4  N.  Y.  173. 

Ad  action  may  be  maintained  upon  tbe  of- 
ficial bond  of  a  sheriff  for  arresting  and  Injur- 
ing the  wrong  party,  where  such  acts  are  done 
virtute  officii.  Hoffman  Koppelkom,  8  Neb. 
344.  12  Neb.  SB.  10  N.  W.  577.  The  petition 
In  tbla  case  stated  that  ancb  aberlfl,  acting 
imdar  said  writ  and  under  color  of  hla  aald 
oAlee,  did  carelessly,  unfaithfully,  forcibly,  and 
WTonKfully,  unlawfully  and  violently  seize,  ar- 
reet,  and  lay  hold  of  plaintiff,  and  then  and 
there  did  shoot,  wonnd,  and  Injure  plaintiff. 
The  words  "and  under  color  of  his  said  office" 
were  rejected  as  surplusage. 

A  sberllTs  bond  Is  liable  for  official  acts  done 
within  his  state  by  the  sheriff  after  he  has 
fraodDlcntly  brooght  a  party  from  another 
state  under  a  warrant,  as  tbe  acts  that  occur 
within  tbe  state  are  done  by  virtue  of  bis  of- 
flc*.  Kendall  r.  Alesblre,  28  Neb.  707.  46  N. 
W.  167. 

Under  N.  C.  Code,  |  1888,  providing  that 
every  each  officer  and  the  sureties  on  bis  official 
bond  shall  be  liable  to  the  person  injured  for  all 
acta  done  by  said  officer  by  virtue  and  under 
color  of  his  office,  an  action  will  He  on  a  sher- 
iff's bond  for  an  arrest  and  Imprisonment, 
where  the  complaint  alleges  that  It  was  done  un- 
der color  of  office  and  "without  legal  process  or 
color  thereof,"  and  "was  In  wanton  and  reck- 
less disregard  of  the  ri^ta  of  the  relator." 
State  «a  rel.  Wanan  t.  Boyd,  120  N.  C  5fi, 
26  8.  K.  7O0. 

The  wrongful  shooting  by  a  deputy  sheriff 
of  a  prlaoner  attempting  to  escape  from  an  ar- 
rest for  a  misdemeanor  is  an  official  act  which 
creates  a  liability  on  the  sheriff's  bond  under 
Hiss.  Code,  I  4144,  providing  that  the  sheriff 
and  his  sureties  shall  be  liable  for  any  mis- 
conduct of  his  deputy.  Brown  v.  Weaver,  T6 
Hiss.  7,  42  L.  R.  A.  42S,  2S  Bo.  388. 

And  In  Clancy  v.  Kenworthy,  74  Iowa,  740, 
89  N.  W.  427.  It  was  beld  that  an  action  could 
be  maintained  upon  a  constable's  bond  for  un- 
lawfully, maliciously,  and  oppressively  arreet- 
lag,  IniprlSDuing,  and  prosecuting  the  plaintiff, 
where  tbe  bond  was  to  "faithfully  and  impar- 
tially, without  ftivor,  fraud,  or  oppression,  dls- 
eharge  all  the  duties  ...  of  his  office,"  al- 
though the  acts  were  instigated  by  private  mal- 
ice, and  not  couMCtad  with  the  dntiM  of  the 
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constable.  In  this  ease  the  court  mid:  "If,. 
In  exercising  tbe  functions  of  his  office,  defend- 
ant la  not  liable  for  acts  because  they  are  Il- 
legal or  forbidden  by  law,  and  for  that  reason 
ai-e  trespasses  or  wrongs,  he  cannot  be  held' 
liable  <»  the  bond  at  all.  for  the  reason  that 
all  violations  of  duty  and  acts  of  oppression 
result  In  treapaaaes  or  wrongs.  For  lawful  acts- 
In  diacbarge  of  his  duty  he,  of  courae.  Is  not 
liable.  It  follows  that.  If  defendant's  poaltlon 
be  sound,  no  action  can  be  maintained  upon  tbe 
bond  in  any  caae." 

And  a  marshal  and  his  sureties  were  held' 
liable  In  damages  for  aiTcsting  a  person  for  a 
felony  without  reasonable  grounds  for  such  ar- 
rest. Tonnt  V.  Carney,  91  Iowa,  650,  60  N. 
W.  114.  In  this  case  the  court  said :  "It  is. 
sufTgested  In  the  argument  for  appellees  that  no 
breach  of  the  conditions  of  the  bond  aued  upon 
was  shown,  and  that,  therefore,  tbe  court  prop- 
«rly  directed  a  verdict  for  defendants.  This 
contentkin  Is  fully  answered  In  Clancy  v.  Ken- 
worthy,  74  Iowa.  748,  85  N.  W.  427,  where- 
in the  bond  was  conditioned  the  same  as- 
thls.  It  was  therein  Ituristed  that,  as  the  eon- 
stable  had  no  lawful  authority  to  arrest  the 
plaintiff,  his  act  was  not  In  the  line  of  hla  duty, 
and  not  a  breach  of  the  conditions  of  tbe 
bond.  It  was  beld  that  the  arrest,  being  In  the- 
line  of  his  official  duty,  though  Illegal  becaoae- 
in  excess  of  the  duty,  was  a  breach  of  tbe  con- 
ditions of  his  bond.  See  also  Stntnk  v.  Ochel- 
trve,  11  Iowa,  158 ;  Charles  v.  Uaaklns,  IL 
Iowa,  820." 

And  tbe  sureties  on  au  official  bond  of  a  con- 
stable were  held  liable  for  Illegal  acts  on  bis 
part  while  engaged  In  making  an  arrest,  and* 
for  an  unnecessary  and  wilful  assault.  Cash  v. 
People,  82  111.  App.  252.  In  this  case  the  dec- 
laration alleged  rhat  the  conatable  arreBtedi 
plaintiff  for  violating  one  of  tbe  village  ordi- 
nances, and  that,  Instead  of  taking  him  to  the' 
place  of  trial,  be  unnecessarily,  brutally,  andf 
wilfully  assaulted  and  beat  him. 

In  Spencer  v.  Moore,  10  N,  C.  (2  Dev.  &  B.  L.) 
2M,  it  was  held  that  a  sheriff  liable  In  falsa- 
Imprisonment  could  maintain  an  action  npon 
his  deputy's  bond  covenanting  to  refrain  from 
all  acta  that  shall  be  by  law  forbidden,  so  that 
the  said  sheriff  shall  not,  by  any  act  or  omis- 
sion of  aald  deputy,  become  liable  to  be  com- 
plained of  or  sued,  wbera  tbe  deputy  suff^reA 
an  escape,  and  afterwards  went  to  another 
county  and  arrested  the  party.  In  this  case 
the  court  said  that  the  deputy  was  acting  by 
color  of  his  office  when  he  went  to  N.  county 
to  return  the  writ,  and  then  believed  that  he- 
had  the  power  after  what  bad  happened  to  ar- 
rest J.  anywhere  before  the  return  day  of  the 
writ,  and  tbe  surrender  of  the  debtor  and  the 
return  of  record  by  the  deputy  In  the  name  of 
tbe  high  sheriff  could  not  be  disowned  by  him. 

And  in  Btate  e*  rel.  Meriwether  T.  Walford,. 
11  lod.  App.  392,  SO  N.  E.  162,  It  was  held  that 
on  action  will  He  on  a  constable's  bond  for 
wrongfully  killing  a  party  In  executing  a  war- 
rant of  arrest.  In  this  case  tbe  court  said: 
"In  this  state,  however.  It  la  aettled  that  a 
public  offlcer  and  his  sureties  are  liable  upon 
his  official  bond  for  wrongful  acta  done  by  color 
of  bis  office,  as  well  as  by  virtue  of  bis  office." 

In  Mitchell  v.  Malone.  77  Ga.  301,  It  was  held- 
that  the  sheriff  and  bis  sureties  on  bis  bond 
were  liable  In  damages  for  false  Imprisonment 
where  the  sheriff  waa  mistaken  aa  to  the  Iden- 
tity of  the  person,  and  arrested  the  wrong  man 
without  a  warrant. 

And  the  same  was  held  In  Clark  v.  Winn.  10- 
Tex.  ClT.  App.  223,  46  9.  W.  016,  where  the- 
arreat  was  made  under  a  warrant 

In  Thomas  v.  Klukead,  63  Ark.  502.^10  L.  R. 
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-would  lie  on  a  constable's  bond  for  damages 
for  wrongfullj  killing  a  party  arrested  for  a 
misdemeanor  and  killed  to  prereat  Ills  escape. 
Tbe  coart  does  not  dlscnss  tlis  Qnestlon  ot  lla< 
tilllty  of  bondsmen. 

And  In  Newbum  t.  Darham,  10  Tez.  CIt. 
App.  USu.  32  S.  W.  112,  the  sureties  on  the  of- 
ficial bond  of  a  citj  marshal  were  held  liable 
for  an  Illegal  arrest  made  tbe  marshal.  In 
this  case  flftr  days  after  a  felon;  was  committed 
the  marshal  procured  a  warrant  for  the  arrest 
■of  A.  C,  and  before  be  made  the  arrest  changed 
the  warrant  to  B.  C.  and  arrested  B.  C.  It  was 
lield  that,  under  Tex.  Crlm.  Code,  art.  229.  pro- 
Tldlng  that  on  satlsCaetorr  proof  to  a  peace  of- 
ficer upon  the  representation  of  a  credible  per- 
son that  o  felony  has  been  committed  and  that 
the  offender  Is  about  to  escape,  so  that  there 
Is  no  time  to  procure  a  warrant,  sneli  peace  of- 
-ftrer  may,  without  a  warrant,  arrest  the  peraon 
flcrnsed.  The  marshal  could  not  be  beard  to 
-•ay  be  had  not  time  to  procure  a  warrant. 

In  FInuell  t.  Bohannon,  19  Ky.  L.  Rep.  1587, 
-44  S.  W.  94,  which  was  an  action  on  a  po- 
liceman's bond  for  an  assault  committed  white 
maklitg  an  arrest.  It  was  held  that  the  officer 
liad  the  right  to  use  all  reasonable  and  neces- 
sary force  to  compel  the  party  arrested  to  sub- 
mit. Ky.  Stat.  I  3497,  provides  that  every 
policeman  shall  Rive  a  bond  In  the  sum  of 
^tl.OOO  for  the  faltbfal  performance  of  the  duties 
of  bis  office,  and  for  any  unlawful  arrest,  or  the 
•unnecessary  or  cruel  beating  or  assault  In  mak- 
ing an  arrest,  he  and  his  bondsman  shall  be  lia- 
ble to  the  person  injured,  on  said  bond. 

But  In  Hawkins  v.  Thomas,  S  Ind.  App.  399, 
"29  N.  B.  167,  It  was  held  that  an  action  on  a 
'marshal's  bond  for  false  Imprisonment  would  not 
He  where  the  averment  was.  tbat  tbe  marshal 
and  hln  alleged  deputy  were  acting  Illegally  but 
-under  color  of  office,  and  did  not  show  tbat  any 
writ  had  Issued  to  either  of  them,  or  tbat  tbe 
ofTense  had  been  committed  against  tbe  Federal 
laws,  or  that  they  claimed  such  to  be  tbe  case. 
It  was  further  held  tbat  an  action  would  not 
He  upon  a  marshal's  bond  for  tbe  acts  of  bis 
-special  election  deputies  where  be  exercised  due 
-care  In  their  selection. 

And  In  Chandler  t.  Rutherford,  101  Fed. 
Rep.  TT4,  It  was  held  that  no  liability  attached 
to  a  marshal  and  the  sureties  on  his  bond  for 
the  acts  of  his  deputy  In  sbooting  the  wrong 
party,  against  whom  be  had  no  warrant,  and 
where  be  bad  no  reasonable  grounds  to  believe 
that  such  party  bad  committed  feltmy,  as  snch 
acts  were  entirely  outside  of  the  line  of  bis 
duty  and  authority. 

An  action  could  not  be  maintained  upon  tbe 
official  bond  of  tbe  chlef  of  police  "for  tbe  fattb- 
fnl  performance  of  bis  duties"  where  the  pe- 
tition charged,  "witbont  warrant  or  authority 
•of  law  as  chief  of  police,  and,  by  virtue  of.  and 
under  color  of  his  office,  wrongfully  and  ma- 
liciously arrested  the  relator."  State  use  of 
'Goodlu  V,  McDonougb,  9  Mo.  App.  63.  In  this 
case  the  court  said:  "Here,  assuming  what  Is 
stated  to  be  trae,  the  defendant,  not  In  tbe 
manner  of  doing  what  It  was  his  duty  to  do, 
^but  In  taking  any  action,  weat  outside  of  and 
beyond  his  duties.  The  act  done  was  not  wltb- 
'  In  tbe  scope  of  tbe  bond.  Thus,  though  it  was 
■done  colore  o/lMi,  tbe  snretles  are  not  liable." 

And  In  an  action  upon  tbe  official  bond  of  a 
marshal  charging  false  Imprisonment  and  cruel- 
ty, il  was  held  that  the  action  was  In  form  cx 
contrartu  but  In  effect  ex  delicto  charging  upon 
coDtract  and  claiming  damages  for  a  tort,  and 
could  not  be  maintained.  Clinton  v.  Nelson.  2 
Dtab,  284.  In  this  case  the  court  said :  "Sure- 
ties on  offldtl  bonds  may  be  guilty  of  aiding  or 
partlt^patlag  in  torts,  but  the  simple  fact  that 
-they  ar«  sureties  on  the  bond  do«s  not  show 
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this.  Here  there  It  nothing  to  sbow  that  tbs 
sureties  knew  anything  whatever  of  this  al*. 
I^ed  tort,  and  of  course  tbey  could  neither  aid 
nor  abet  the  trespaiM  to  tbe  person  of  tbe  ap- 
pellant." 

And  a  sheriff  was  betd  not  liable  on  bis  bond 
for  acts  done  In  another  state  by  misrepresent- 
ing that  he  bad  a  warrant,  and  for  bringing  the 
party  Into  this  state.  Kendall  Alesblre,  28 
Neb.  TOT,  45  N.  W.  16T. 

In  Hendrlck  v.  Walton.  69  Tex.  192.  6  8.  W. 
749,  It  was  held  that  an  action  could  not  be 
maintained  upon  a  sheriff's  bond  for  tbe  wrong- 
ful act  of  his  deputy,  who  nnlawfully  killed  an- 
other In  attempting  to  escape  from  arrest,  un- 
der Tez.  Rev.  Stat.  art.  2S90,  snbd.  2.  giving  a 
cause  of  action  where  the  death  of  any  per- 
son Is  caused  by  tbe  wrongful  act,  negligence, 
unskilfulnesfl,  or  default  of  another.  It  was 
held  tbat  this  section  of  tbe  statute  did  not  rea- 
der ordinary  persons  liable  for  the  act  of  their 
agents,  that  tbe  mention  of  "agents"  in  subd. 
1,  and  the  omission  of  "agents"  In  subd.  2.  in- 
dicated tbat  no  right  of  action  was  given 
against  principals  Cor  tbe  tort  of  their  agents. 

VII.  ArrssMv  /nr  one  offenae  omd  iutttfping  for 

another. 

An  arreat  cannot  be  made  for  one  purpose  and 
Justified  for  another.  Malcolmson  v.  tilbbons, 
GO  Mich.  459.  23  N.  W.  168 ;  Holmes  v.  Blyler. 
80  Iowa,  365,  4S  N.  W.  T56 :  Blwell  v.  Reynolds. 
6  Kan.  App.  545,  51  Pac.  BT8 ;  Boas  t.  Tate,  48 
Ind.  60 :  Snead  v.  BoonoU,  48  App.  DlT.  880.  68 
N.  Y.  Supp.  563. 

In  Snead  v.  Bonnoll.  49  App.  DIt.  880,  S3  N. 
T.  Bupp.  668,  It  waa  said :  -^e  Justification 
cannot  be  separated  from  tbe  cause  assigned 
for  tbe  arrest,  and  applied  to  an  unassigned 
cause.  Tbe  right  to  arrest  without  a  warrant 
depends  upon  the  rriatlon  of  the  atten^nt  cir- 
cumstancea  to  the  speelfle  accusation.  There 
can  be  no  general  right  to  arrest  a  citizen  for 
an  undisclosed  offense.  The  statute  requires 
the  officer  to  Inform  the  arrested  person  of  his 
authority  and  tbe  cause  of  the  arrest,  except 
when  tbe  person  arrested  Is  In  tbe  actual  com- 
mission of  a  crime.  Code  Crlm.  Proc.  |  180. 
Tbe  latter  exception  relates  to  an  open  and  vis- 
ible crime,  or  to  one  brought  to  light  at  the 
time  of  the  arrest.  Where  there  Is  no  overt  act 
of  crimtnality,  or  visible  offense  committed  in 
the  Immediate  presence  of  tbe  officer,  he  must 
Inform  tbe  arrested  person  of  tbe  cause  of  the 
arrest.  He  cannot  arrest  a  man  for  one  cause, 
and.  when  tbat  Is  exploded.  Justify  for  another. 
Such  a  doctrine  would  l>e  an  Incentive  to  the 
loosest  practices  on  tbe  part  of  police  officers, 
and  a  dangerous  extension  of  their  sufficiently 
great  powers.  They  cannot  be  too  firmly  told 
that  there  Is  no  such  lawful  thing  as  an  arrest 
without  an  apparent  or  disclosed  cause,  to  be 
Justified  thereafter  by  whatever  may  turn  op. 
If  tbe  arrest  here  had  been  upon  a  Told  warrant 
the  defendant's  position  with  regard  to  tbe  mis* 
demeanor  would  have  been  substantially  the 
same  as  It  now  Is.  He  could  with  equal  pro- 
priety have  said  'I  arrested  the  plaintiff  on  the 
warrant  for  the  felony.  I  did  not  arrest  bim 
without  a  warrant  for  the  misdemeanor  com- 
mitted In  my  presence.  Had  I  known,  how- 
ever, that  be  was  carrying  a  pistol.  I  might  bnv<> 
arrested  him  therefor.  The  plain  answer  would 
be,  'But  you  did  not  do  It.  You  cannot  arrest 
a  man'  merely  because.  If  all  were  known,  he 
would  be  arrestable.  You  arreat  him  for  some 
specified  cause,  and  you  must  justify  for  tbat 
cauBe.' " 

An  officer  changing  a  warrant  as  to  tbe  name 
before  making  an  arrest  cannot  then  Justl^ 
that  be  bad  tb«i  probable 
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'felony  witbont  a  warrant,  under  Tex.  Code 
Orlm.  Proc.  I  229,  proTldlng  tbat  on  the  repre- 
sentation of  a  credible  person  tbat  a  felonj  baa 
been  committed,  and  tbat  tbe  offender  ts  about 
to  escape,  so  Ibat  tbere  is  no  time  to  procure  a 
warrant,  sacb  peace  officer  nuy,  without  war- 
rant, pursue  and  arrest.  Newbnm  t.  Dur- 
«iam,  10  Tex.  CIt.  App.  655,  32  8.  W.  112.  In 
this  case  tbe  officer  had  time  to  procure  tbe 
warrant,  and  there  was  no  representation  tbat 
the  offender  was  about  to  escape. 

In  an  action  against  a  deputy  sberilF  for  as- 
sault and  falEe  imprlsoiuaent,  an  answer  ttiat 
what  be  did  was  done  in  tbe  performance  of 
bis  duty  as  such  was  heid  not  to  be  a  Justlfi- 
-cation,  in  tbe  absence  of  an  averment  that  he 
•acted  uo^der  and  In  porsuauce  of  process  duly 
Issued  by  a  proper  court  or  officer,  or  for  tbe 
.purpose  of  preventing  or  suppressing  a  breach 
'Of  the  peace,  or  of  arresting  a  person  whom  he 
bad  reasuu  to  t}elleve  to  be  a  felon,  in  a  case 
where  a  felony  bad  actually  been  committed. 
Uoore  T.  Devoy,  37  Uow.  Pr.  18.  Tbe  case 
■does  not  show  what  tbe  arrest  was  made  for. 

But  In  tirenvllle  v.  College  of  Physicians,  12 
ICod.  387,  it  was  said :  "Suppose  one  has  a 
legal  and  an  illegal  warrant,  and  arrests  by  vlr- 
tns  of  the  illegal  warrant,  yet  he  may  Justify 
t7  Tlrtue  of  tbe  legal  tme ;  for  It  Is  not  what 
^  deelaren,  but  the  authority  which  he  has  la 
Us  Justiacation." 

As  to  Juatificatlon  for  tbat  offense,  see  Meeds 
V.  Carver,  30  N.  C.  (8  Ired.  L.)  298,  aupro,  I.  g. 

VIII.  Quntio*  of  probobte  omise. 

It  seems  that  the  question  of  probable  cause 
Jastifying  an  officer  in  mailing  an  arrest  is  one 
for  the  court  if  there  is  no  conflict  of  evidence ; 
-otherwise  It  is  a  question  for  tbe  Jury.  A  plead- 
ing Justifying  an  arrest  for  probable  eaose 
should  state  the  facts,  and  show  on  what 
■Crounds  tbe  arrest  was  made. 

A  plea  Justifying  an  arrest  on  suspicion  of 
felony  without  a  warrant  should  set  forth  the 
grounds  of  the  suspicion,  so  that  tbe  court  may 
Judge  of  tbem,  and  determine  whether  the;  af- 
ford probable  cause  or  not.  Wade  v.  ChafTee, 
«  R.  I.  224,  B  Am.  &ep.  fi72 :  Wasion  Can- 
•field.  6  BUckf.  406. 

And  tbe  same  rule  was  stated  where  the  ar- 
rest was  not  made  by  an  officer.  Mare  v. 
Kaye,  4  Taunt.  84;  Boynton  t.  Tldwell,  19 
Tex.  118. 

And  the  question  whether  officers  have  prob- 
.able  cause  for  an  arrest  upon  undisputed  facts 
Is  a  question  for  the  court,  and  not  for  tbe 
Sarj.    Ilawley  t.  Butler,  84  Barb.  490. 

The  question  of  probable  causa  or  reasonable 
ground  for  suspicion,  whether  It  arises  in  ac- 
tions for  malicious  prosecution  or  false  impris- 
onment, is  one  of  law,  unless  tbe  evidence  out 
-of  which  it  arises  is  conflicting;  In  which  event 
It  ts  the  duty  of  the  court  to  Instruct  the  Jury 
what  facts,  if  established,  will  constitute  prob- 
able cause,  and  submit  to  them  only  the  ques- 
tion as  to  such  tacts.  Boma  t.  Brbm,  40  N. 
T.  463. 

If  the  facts  are  not  disputed,  tbe  question  of 
"reasonable  time"  to  procure  a  warrant  after  an 
■•rrest  for  a  felony  is  one  for  the  court.  Dlera 
T.  Hallon,  46  Neb.  121,  04  N.  W.  722. 

But  if  there  is  a  conflict  of  evidence  as  to 
"reasonable  suspicion"  It  Is  a  question  for  the 
Jury ;  otherwise  one  for  the  court.  Ibid. 

In  Codran  T.  Tober,  14  HInn.  880,  Oil.  298, 
h  vaa  held  to  be  a  question  for  the  Jury  whetb- 
■«r  the  officer  had  reasonable  grounds  for  mak- 
ing an  arrest  for  a  felony  and  for  placing  irons 
«a  plaintiff.  In  this  -case  th«  court  said: 
41  U  R.  A. 


"Hence  It  follows  that  the  test  tor  deciding 
whether  such  general  Inference  as  to  reasonable 
time,  probable  cause,  etc.,  be  one  of  law  or  of 
fact  is  cbls ;  if  tbe  court  In  tbe  particular  case 
can  draw  the  conclusion  by  the  application  of 
any  legal  rules  or  principles,  tbe  eoacluslon  Is  . 
a  legal  one  .  .  .  But  if,  on  the  other  hand, 
tbe  circumstances  be  so  numerous  and  compli- 
cated as  to  exclude  the  appllt^ation  of  any  gen- 
eral principle,  or  definite  rule  of  law,  tbe  further 
inference  Is  necessarily  one  of  mere  fact,  to  tw 
made  t>y  tbe  Jury." 

And  tbe  question  as  to  whether  the  plaintiff 
was  guilty  of  such  a  breach  of  the  peace  as 
would  justify  an  arrest,  was  held  to  be  one  for 
the  Jury,  where  an  officer  arrested  a  person  on 
view  for  noisy  and  violent  conduct.  Lewis  v. 
Kahn.  15  Daly,  826,  6  N.  Y.  Supp.  601;  Mc- 
Intyre  T.  Raduns,  14  Jonea  ft  8.  123. 

In  Wasaon  t.  Canfleld,  6  Blackf.  406,  It  waa 
heid  that  a  constable  making  an  arrest  on  a 
defective  warrant,  and  pleading  a  reasonable 
suspicion  of  a  felony,  must  state  the  facts  on 
which  he  based  bis  belief. 

In  M'Clonghan  t.  Clayton,  Holt.  478,  it  was 
said :  "In  an  action  of  trespass  for  false  im- 
prisonment, a  constable  may  Justify  under  the 
general  iasue,  though  he  acted  without  a  war- 
rant." 

Cases  in  regard  to  authority  to  make  an  ar- 
rest where  the  officer  is  not  sued  for  damages, 
and  cases  relating  to  custody  under  a  mittimus, 
are  not  Intended  to  be  included  In  this  note. 

As  to  what  Information  an  accused  person  la 
entitled  to  at  tbe  time  of  his  arrest,  see  State  T. 
Taylor  (VL)  42  L.  B.  A.  673,  note. 

IX.  Summary. 

It  may  be  said  tbat  an  officer  is  not  liable  In 
trespass  and  false  imprisonment  for  mailing  an 
arrest  under  a  warrant  where  It  Is  valid  on  its 
face  and  the  court  has  Jurisdiction,  or  where 
tbe  warrant  is  only  Irregular.  He  is  not  IlabI* 
for  making  an  arrest  without  a  warrant  where 
he  has  reasonable  grounds  to  believe  tbat  a 
felony  has  been  committed,  or  where  a  breach 
of  the  peace  Is  committed  "on  view;"  or  where 
be  arrests  on  view  for  a  breach  of  a  city  ordin- 
ance and  a  statute  authorises  such  an  arrest ; 
or  where  he  makes  an  arrest  for  other  misde- 
meanors on  view  under  statutory  authority.  He 
will  not  be  liable  for  tbe  use  of  ordinary  force 
to  restrain  tbe  prisoner. 

But  an  officer  will  be  liable  where  he  makes 
an  arrest  undpr  a  warrant  that  is  Invalid  or 
void ;  or  where  the  court  has  no  Jurisdiction ;  or 
where  he  arrests  for  a  felony  without  a  war- 
rant on  suspicion ;  or  where  he  makes  an  arrest 
without  a  warrant  for  a  breach  of  the  peace  not 
committed  in  his  presence ;  or  where  be  arrests 
not  "on  view"  without  warrant  under  a  city  or- 
dinance, ne  will  be  liable  where  he  arrests  with- 
out warrant  for  a  past  misdemeanor;  or  where 
he  makes  an  arrest  ontslde  of  bis  local  Jurisdic- 
tion; or  where  he  unreasonably  detains  and 
fails  to  take  tbe  prisoner  before  tbe  proper 
court ;  or  where  he  takes  him  l>efore  an  Improper 
court.  He  will  be  liable  where  he  arrests  the 
wrong  party ;  or  where  be  arrests  the  right  par. 
ty  under  a  warrant  In  tbe  wrong  nama,  R« 
cannot  arrest  for  one  offense  and  Justify  for  an- 
other. 

There  la  some  conflict  as  to  liability  for  mak- 
ing an  arrest  where  the  warrant  is  not  In  pas- 
session  of  the  officer ;  or  where  an  arrest  Is  made 
on  a  writ  Issued  in  an  action  after  judRment 
where  tbe  defendant  did  not  plesd  misnomer. 
There  is  some  CODlUct  ta  to  the  liability  on  an 
official  bond.  I.  Tj 
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F.  A.  HUTSON 
SAME. 


O.  F.  WALKER 

V. 

SAME. 


Jemiie  HARRIS 

V. 

SAME. 

(  N.  H  ) 

1.  A  wife's  flnaaeia,!  sbllltr  to  provide 
for  benelf  doea  not  deprive  ber  of  tbe 
right  to  pled^  her  husband's  credit  for  oec- 
esBarlea,  wiien  sbe  la  llvtog  apart  from  him 
on  cecooat  of  his  mlacondact. 

S.  Statutes  enMblliiar  married  women 
to  bold  property  to  their  own  use,  and 
•Diarging  their  rlghta  and  Uabilltlet,  do  not 
change  tbe  rule  which  glYet  a  wife  power 
to  pledge  ber  buBband't  credit  for  necessaries. 

S>  Oae  who  attempted  to  obtain  a  dep- 
osition, and  besan  to  take  It,  bat  did 
Bot  arct  It  ooHplcted  bacanM  the  wltneis 
rerased  to  go  on  with  tbe  testimony,  la  not 
cbargesble  with  costs,  under  Pub.  Stat.  chap. 
225,  f  12,  on  the  ground  that  he  neglected  or 
refused  to  take  a  deposition  after  giving  no- 
tice of  It,  where  he  In  fact  desired  to  have 
the  deposition  completed,  but  understood  that 
he  could  not  compel  tbe  witness  to  proceed, 
while  the  other  party  wae  present  and  had 
tbe  same  means  and  opportunity  of  enforcing 
the  examination. 

(March  16,  1900.) 

RESERVATION  hj  the  Supreme  Court  for 
GraftoB  County  for  the  opinion  of  the 
full  court  of  actions  brought  to  hold  a  man 
liable  for  Bervices  rendered  to  his  wife  after 
she  had  left  him.    Judgmetit  for  plwintiffa. 

Tbe  court  found  that  defendant  so  treated 
his  wife  as  seriouElj  to  injure  her  health. 
In  consequence  she  left  him  in  December, 
1896.  In  January,  1897,  ahe  engaged  the 
services  of  plaintiff  Ott  as  a  physician,  and 
tbow  of  plaintiff  Hutdon  as  nurse.  In  De- 
cember ahe  employed  plaintiff  Walker  as 
physician,  and  todc  board  with  plaintiff 
Harris.  When  ahe  employed  the  plaintiffs 
■he  pledged  tbe  credit  of  her  husband.  Each 
of  the  plaintiffs  knew  that  ahe  was  living 
apart  from  her  husband.  The  Bervices  which 
she  received,  and  which  they  rendered,  were 
necessary  for  her  recovery  or  condition.  At 
the  time  of  the  separation  the  wife  had  $700 
or  $300  in  money,  but  she  had  a  son  who  was 
111  pArt  dependent  on  her  for  Rupport. 

The  nuree's  bill  waa  made  out  to  the  wife, 
but  when  it  was  presented  the  nurse  was  in- 

NoTi. — 'Am  to  right  of  wife  living  apart  from 
ber  husband  to  pledge  his  credit  when  she  has 
means  of  her  own,  see  also  Hunt  t.  Hajea  (Vt.) 
16  L.  R.  A.  661. 
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formed  that  tbe  husband  was  IlaUt  te  tiM- 

support. 

The  question  arose  in  the  case  as  to  Xh» 
costs  of  taking  a  deposition  in  Massachu- 
setts, agreeably  to  a  notice  given  by  plaintiff 
Hutfon,  it  appearing  that  after  the  testi- 
mony had  been  partially  given  the  witnesa 
refused  to  complete  the  deposition. 

Further  facts  appear  in  the  opinion. ' 

Uesars.  Borle^^  Jk  Adams,  for  plain- 
tiffs: 

The  defendant  is  chargeable  in  these  eases 
on  the  elementary  principle  of  law  that 
where  one  party  owes  another  a  legal  duty 
which  he  neglects,  or  refuses  to  discharge, 
and  such  duty  is  in  good  faith  performed  by 
a  third  person  at  request  of  tbe  party  in- 
jured, there  is  an  implied  promise  oo  th* 
part  of  the  delinquent  to  pay  for  such  per- 
formance. 

liumney  v.  Eeyea,  7  N.  H.  571. 

A  husl^nd  is  bound  to  maintain  his  wife 
suitably  and  according  to  his  condition  and 
circumstances  in  life. 

Reed  v.  Morse,  5  Car.  &  P.  200;  Dennys  t. 
Sa/rgeant,  6  Car.  &  P.  419. 

If  a  husband  by  his  improper  conduct  com- 
pels a  wife  to  leave  his  house,  be  gives  ber 
authority  to  pledge  his  credit  for  necessaries. 

Pidgin  v.  Cnun,  8  K.  H,  S61;  Harwood  r. 
Heffer,  3  Taunt.  421;  Montague  t.  Espin- 
assc,  1  Car.  &  P.  502;  Houliaton  v.  Bmith,  3 
Bing.  127;  lAddlow  v.  Wilmot,  2  Starkie, 
80. 

If  a  husband  abandons  his  wife,  or  if  they 
separate  by  consent,  without  any  provision 
for  lier  support,  or  if  he  sends  her  away,  or 
by  his  improper  conduct  compels  her  to  leave 
his  house,  he  is  liable  for  necessaries  fur- 
nished her  during  the  separation ;  but  not 
so  if  she  leaves  without  sufficient  cause  and 
against  his  consent. 

Allen  V.  Aldrieh,  29  N.  H.  63;  2  Kent, 
Com.  124. 

The  husband  is  bound  to  pay  for  neces- 
saries furnished  to  the  wife,  unless  he  has 
made  other  suitable  provision  for  her;  and 
the  burden  of  proof  ia  on  him  to  show  that 
he  has  made  such  provision. 

TebbeU  v.  Hapgood,  34  N.  H.  420;  Morrim 
V.  I'almcr,  39  N.  H.  126;  Williams  v.  Fow- 
ler, M'Clel.  &.  Y.  269;  Shepherd  v.  Mackoul^ 
3  Campb.  326;  Turner  v.  Roohes,  10  Ad.  & 
El.  47. 

So  imperative  is  the  obligation  sometimes 
upon  a  party  to  pay  for  the  necessaries  fur- 
nished that  the  law  will  imply  a  promise 
against  his  express  declaration  where  a  posi- 
tive l^al  duty  is  imposed  upon  him. 

KeUey  T.  Davia,  49  N.  H.  187. 

The  fact  that  there  was  no  actual  oontract 
between  the  defendant  and  any  of  the  plain- 
tifTs  is  without  legal  significance. 

Sceva  V.  7'rue,  53  N.  H.  627;  Berg\  t. 
Warner,  47  Minn.  250,  50  N.  W.  77;  Baker 
V.  Carter,  83  Me.  132.  21  Atl.  834;  Kenyon 
V.  Farris,  47  Conn.  610,  36  Am.  Rep. 
'  Walker  v.  Laighton,  31  N.  H.-1U.  i 
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Me»9t\.  Demvlion  A  OkMW  alio  for 

plaintifTfl. 

J/r.  Ih  W.  FUbs,  for  defendant: 

Under  tbe  common  law,  if  obliged  to  luare 
tier  husband,  a  woman  could  contract  no 
debts  so  as  to  bind  herself  or  property,  and 
was  not  entitled  to  her  own  earnings,  and 
might  starve  for  lack  of  the  neceiaariea  of 
life;  hence  the  rule  that  she  might  pledge 
the  credit  of  her  husband  under  audi  cir- 
CuniBtances,  for  necessaries. 

During  cohabitation  the  husband  is  bound 
to  support  his  wife.  There  is  a  presumption 
of  )aw  arising  from  that  fact,  that  the  bus- 
band  assents  to  contracts  made  bj  his  wife. 
It  is  an  implied  agency  arising  from  the 
married  relation  during  cohabitation,  but 
when  the  parties  cease  to  live  together,  then 
a  new  state  of  thin^  arises,  and  with  it 
new  rules  of  law.  The  implied  agency  to 
eontraet  debts  for  necessaries  arising  from 
oohabitation  no  longer  exists.  But  if  by 
cruelty  he  compels  her  to  leave  him,  she 
varries  his  credit  to  the  extent  of  supplying 
her  necessary  wants  provided  she  has  no 
means  of  support. 

This  rule  Joes  not  obtain  for  the  protee- 
tioQ  of  parties  dealing  with  the  wife.  Such 
parties  are  required  to  make  inquiries,  for 
by  living  apart  public  notice  is  given  (Sate- 
y«r  T.  Rieharda,  66  TS.  H.  185,  23  Atl.  160) 
of  the  actual  state  of  things,  but  the  rule  is 
for  the  protection  of  the  wife. 

If  the  wife,  though  living  apart  from  her 
husband  for  just  cause,  has  the  means  of  sup- 
port, however  derived,  the  husband  is  not 
liable  except  upon  a  special  promise  to  pay. 

Litaon  v.  Brwcn,  2G  Ind.  489;  Hunt  v. 
Hayea,  64  Vt.  89,  16  L.  R.  A.  661,  23  Atl. 
920;  Boardinan  v.  Silver,  100  Mass.  330. 

If  the  credit  was  given  to  tbe  wife, — that 
is,  if  the  plaintiffs  looked  to  the  wife  for 
payment  in  the  first  instance, — the  defend- 
ant is  not  liable.  No  matter  whether  she 
was  justified  in  leaving  her  husband,  or  was 
driven  away,  or  had  means  to  supply  her 
wants  or  otherwise,  the  husband  isnotUable. 

Chitty,  Contr.  8th  ed.  pp.  156-171; 
Weiaker  v.  Lotcenthal,  31  Md.  418 ;  JoTiea  v. 
Oufman,  88  Md.  355,  41  Atl.  792;  Hill  v. 
Ooodrich,  46  N.  H.  41 ;  Stammers  v.  Macomb, 
2  Wend.  454;  Pearson  v.  Darrington,  32  Ala. 
227. 

If  credit  is  given  to  tbe  wife,  and  not  to 
the  husband,  the  latter  cannot  be  held  liaUe 
if  tiie  contract  is  for  necessaries. 

Carter  r.  Botoard,  30  Vt.  106;  Taylor  r. 
Ohelton,  SO  Conn.  122. 

If  the  wife  Is  neither  in  faet  nor  in  law  the 
agmt  of  the  husband,  he  is  not  liable. 

Eowing  v.  Manly,  49  N.  Y.  192,  10  Am. 
Bm.  346;  Andretoa  v.  Ormabee,  11  Mo.  400. 

Neither  in  law  nor  in  equity  is  the  hus- 
band liable  for  money  borrowed  by  a  wife 
living  separate  from  her  husband  for  cause, 
with  which  to  purchase  necessaries. 

Skinner  v.  Tirrell,  169  Mass.  474,  21  L. 
B.  A.  673,  34  N.  E.  692. 

Mr.  Alvla  F.  Wemtwortk  also  for  de- 
fendant. 
«1  U  R.  A. 


Okmse*  J.,  delivered  the  opIiUon  of  the 

court: 

"Marital  rights  and  duties  are  established 
by  law."  Among  tbem  is  the  obligation  of 
the  husband  to  suitably  maintain  his  wife 
according  to  his  circumstances  in  life.  He 
cannot  relieve  himself  of  the  duty  by  his  own 
misconduct.  If  he  compels  his  wife  to  leave 
him,  and  does  not  make  suitable  provision 
'  for  her  support,  she  carries  with  her  author- 
ity to  obtain  upon  his  credit  necessaries  of 
life  adapted  to  her  condition  and  his  circum- 
stances.  Rumnay  v.  Keyca,  7  N.  H.  571; 
Pidgin  V.  Cram,  8  N.  H.  350;  Allen  v.  Aid- 
rich,  29  N.  H.  03;  Walker  v.  Laigkton,  31  N. 
H.  Ill;  Tcbbets  v.  Hapgood,  34  N.  H.  420; 
iforrtA  V.  Palmer,  30  N.  H.  123,  1211;  Ray  v. 
Adden,  SO  N.  H.  82,  83,  0  Am.  Rep.  176v 
Sceva  V.  True,  63  N.  H.  627,  631 ;  Ferren  v. 
ifoore,  69  N.  H.  106.  Accurately  speakine 
this  authority  is  not  referable  to  the  law  of 
agency.  It  may  be  exercised  against  the 
will  of  the  husband.  It  is  not  revoked  by 
his  insanity.  Tbe  law  gives  it  "by  force  of 
the  relation  of  husband  and  wife."  Read  v. 
Lcgard,  0  £xch,  036.  It  has  been  designated 
"authority  from  necessity."  Johnston  v. 
Sumner,  3  HurUt.  &  N.  261.  And  the  agency- 
has  been  termed  "agency  in  law"  or  "agency 
of  neceesity."  Eaatland  v.  Burchellf  L.  R. 
3  Q.  B.  Div.  432,  435,  430;  Bergh  v.  Warner,. 
47  Minn.  250,  50  N.  W.  77.  It  is  authority 
to  do  for  the  husband  "what  law  and  duty 
require  him  to  do,  and  which  he  neglects  or 
refuses  to  do  for  himself,  and  is  applicable 
as  well  to  supplies  furnished  to  the  wife 
when  she  is  eick,  insensible,  or  insane,  and 
to  the  care  of  her  lifeless  remains,  as  to  con- 
tracts expressly  made  by  her."  Accordingly 
it  was  decided  in  Cunningham  v.  Rear£tn, 
08  Mass.  638,  96  Am.  Dec.  670,  that  the  hus- 
band was  tiahle  for  the  reasonable  funeral 
expenses  of  his  wife,  whom  he  had  compelled 
by  cruelty  to  leave  him,  and  who  had  died 
while  living  apart  from  him.  Raynes  v. 
Betinctt,  114  Mass.  424,  428;  Alley  v.  Winn, 
134  Mass.  77,  79,  45  Am.  Rep.  297.  See  also 
Htaple^a  Appeal,  62  Conn.  425,  in  which  it 
was  held  that  a  husband  could  not  charge 
hia  wife's  estate  for  her  funeral  expenses. 
There  are  authorities  which  hold  that  where 
necessaries  are  furnished  a  wife  living  apart 
from  her  husband  without  her  fault,  and  she 
has  funds  of  her  own,  the  liability  of  the  hus- 
band di;pends  upon  the  question  of  fact 
whether  her  means  are  adequate  to  her  sup- 
port Liddlow  V.  Wilmot,  2  Starkie,  86; 
Dixon  V.  Hurrell,  8  Car.  A  P.  717.  The  de- 
fendant relies  upon  Hunt  v,  Hayea,  G4  Vt. 
89.  15  L.  R.  A.  661,  23  Atl.  920,  and  [Ataon 
V.  Brotcn,  26  Ind.  489,  in  support  of  this 
proposition.  In  tiie  flrst-nuued  case  the 
plaintiff,  who  was  the  father  of  the  defend- 
ant's wife,  sought  to  recover  for  necessaries 
furnished  her  while  living  apart  from  the  de- 
fendant under  such  circumstances  as  would 
enable  her  to  pledge  his  credit  unless  she 
was  prevented  from  doing  so  by  the  faet  that 
she  received  |2,000  annually  from  him  by 
virtue  of  an  antenuptial  oontraotr-  The  de- 
cision, which  was  not  apBun^u^^^ifitfln^ 
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J.,  dissenting^ — ^wbb  founded  largely  upon 
the  authority  of  War  v.  Huntly,  1  Salk.  118, 
Liddlow  T.  WiUnot,  and  lAtaon  t.  Brown. 
The  entire  report  of  War  v.  Buntly  is  aa 
follovFs:  "The  case  was:  An  ordinary 
workingman  married  a  woman  of  the  like 
condition,  and  after  cohabitation  for  some 
time  the  Imsband  left  her,  and  during  his  ab- 
pCTice  the  wife  worked;  and,  this  action  being 
brought  for  her  dietj  it  was  held  that  the 
muiioy  flhe  earned  should  go  to  keep  her." 
Tliese  statements  are  bo  general  tluit  the 
ease  is  not  a  very  satisfacUtry  authority,  es- 
pecially in  view  of  the  fact  that  on  the  same 
page  of  the  report  there  is  another  case 
(Etherington  v.  Parrot)  in  which  the  same 
judge  (Ilolt,  Ch.  J.,)  in  the  course  of  the 
opinion,  said:  "If  a  husband  turns  away 
his  wife,  he  gives  her  credit  wherever  she 
goes,  and  must  pay  for  necesaariea  for  her" 
— and  on  the  following  page  still  another 
case  [Robinson  v.  Oreinold),  in  which  he 
said:  "Though  the  wife  be  ever  so  lewd, 
^et  while  she  cohabits  with  her  husband  he 
19  bound  to  find  her  necessaries,  and  pay  for 
them ;  for  he  took  her  for  better,  for  worse. 
So,  if  he  runs  away  from  her,  or  turns  her 
away."  In  Liddlow  v.  Wilmot  it  appeared 
that  the  wife  had  £100  a  year  and  some  plate, 
but  it  did  not  appear  from  what  source  she 
obtained  them.  Lord  Ellenborough  aub- 
mitted  to  the  jury  the  question  whether  she 
was  provided  with  resources  adequate  to  her 
situation,  with  the  instructions  that  ''if  so, 
and  particularly  if  she  has  derived  that  pro- 
Tision  from  hioii  the  action  cannot  be  main- 
tained. .  .  .  The  only  credit  given  to 
tlie  husband  is  an  implied  one,  which  arises 
from  his  situation  and  the  inadequacy  of  the 
funds  of  the  wife.  ...  If  so  [she  was 
adequately  provided  for],  the  dreumstance 
repels  all  idea  of  implied  credit."  If  the 
husband  actually  provides  his  wife  with  re- 
sources  sufTicient  for  her  support,  he  per- 
forms  his  duty,  and  there  is  no  ground  upon 
which  an  implied  promise  to  pay  for  neces- 
saries can  arise.  But,  if  he  does  not  provide 
the  resources,  it  is  difficult  to  understand 
why  the  wife's  marital  right  and  the  hus- 
band's marital  duty  do  not  remain  unsatis- 
fied. The  right  and  correlative  duty  do  not 
depend  upon  the  inadequacy  of  the  wife's 
means,  but  upon  the  marriage  relation.  In 
Uunt  V.  Hayes  the  court,  in  referring  to  the 
agency  arising  from  necessity,  mentioned  in 
some  of  the  cases,  says:  "It  logically  fol- 
lows that  when  there  is  no  necessity  there 
can  be  no  agency,  for  oeasante  ratione  legis, 
rrnfiii  t  ipsa  lex :  and  there  can  be  no  neces- 
sity when  the  wife  baa  means  of  her  own  with 
which  she  can  supply  herself."  But  the  ne- 
cessity referred  to  in  tJiese  cases  is  not  so 
narrow  in  its  scope  as  seems  to  be  here  in- 
dicated. It  comprehends  the  wife's  need 
that  the  husband's  duty  shall  be  performed. 
The  husband's  obligation  creates  the  neces- 
sity for  the  agency,  if  it  be  so  termed,  not 
the  fact  that  she  would  otherwise  be  des- 
titute. In  Litson  v.  Broitm,  two  months  aft- 
er the  defendant's  wife  left  htm  because  of 
'his  improper  conduct,  he  induced  her  to  sign 
61  L.  R.  A. 


a  deed  of  real  estate  by  causing  the  pur* 
chaser  to  pay  her  one  third  of  the  purchase 
money,  llie  plaintJff  boarded  her  both  be- 
fore and  after  this  transaction.  It  was  held 
that  the  defendant  was  liable  for  the  board 
furniBhed  prior  to  the  wife's  receipt  of  the 
money,  but  was  not  liable  for  that  furnished 
afterwards,  because  the  wife  was  ^wssessed 
of  means  sufficient  to  supply  her  reasonable 
wants  and  necessities.  The  decision  is  based 
upon  Liddlow  t.  Wilmot  and  Dueon  T. 
Burrell,  and  text-books  citing  these  cases. 
It  will  also  be  noticed  that  the  wife's  means 
came  from  the  Iiusband.  See  also  Eiler  r. 
Crul,  99  Ind.  375;  Ai-nold  v  Brandt,  16 
Ind.  App.  169,  44  N.  E.  936;  Scott  v.  Car- 
others,  17  Ind.  App.  673,  47  N.  E.  389.  Con- 
cerning the  reasons  given  for  the  decisions 
in  these  cases,  it  is  sufficient  to  say  that  they 
seem  to  be  inconsistent  with  the  character 
of  the  obligation  which  the  law  imposes  upon 
the  husband  as  a  part  of  the  marriage  rela- 
tion. Marriage  is  founded  on  the  idea  that 
the  parties  will  establish  a  home  and  rear  a 
family.  The  husband  is  by  nature,  as  well 
as  by  law,  the  leading  and  responsible  party 
in  the  undei~taking.  Among  other  things, 
he  takes  upon  himself  the  duty  of  providing 
a  home  and  suitably  maintaining  the  wife 
and  children.  The  wife's  ability  to  provide 
herself  with  the  necessaries  of  life  does  not 
relieve  him  from  the  duty  while  they  live  to- 
gether, and  no  good  reason  is  perceived  why 
it  should  do  so  while  she  is  living  apart  from 
htm  in  consequence  of  his  misconduct.  The 
duty  is  taken  into  consideration  in  award- 
ing alimony  to  the  wife  in  connection  with 
or  after  a  divorce.  Morrison  v.  Morrison, 
49  N.  H.  09,  73 ;  Janvrin  y.  Janvrin,  69  N. 
H.  23.  If  the  wife  does  not  desire  a  divorce, 
or  the  husband's  misconduct  has  not  con- 
tinued a  sufticient  length  of  time  to  consti- 
tute a  cause  for  divorce,  the  court,  upon  pe- 
tition of  the  wife,  "may  make  to  her  rea- 
sonable allowance  out  of  the  estate  of  the 
husband  for  the  support  of  herself  and  chil- 
dren." Pub.  Stat.  chap.  176,  8  4.  The  fact 
that  the  wife  has  means  of  her  own  does  not 
deprive  her  of  the  right  to  alimony  in  the 
one  case,  or  to  an  allowance  in  the  other.  So 
far  as  her  right  and  tiie  husband's  correla- 
tive duty  are  concerned,  the  necessity  for 
clothing  her  with  authorit^r  to  obtain  neces- 
saries upon  the  husband's  credit  exists  when 
she  has  means  the  same  as  when  she  has 
none.  This  is  the  necessity  upon  which  the 
law  bases  the  husband's  implied  promise 
when  he  fails  in  the  performance  of  his  duty. 

It  follows  from  the  foregoing  considera- 
tions that  the  statutes  of  the  state  enabling 
married  women  to  hold  to  their  own  use  prop- 
erty acquired  by  them,  and  enlarging  their 
rights  and  liabilities,  do  not  affect  this  ques- 
tion. These  statutes  have  not  taken  away 
the  right  of  either  party  to  Uie  marital  eon- 
tract  to  have  the  affection,  society,  and  aid 
of  the  other.  Cross  v.  Grant,  62  N.  H.  676; 
Seaver  v.  Adanis,  68  N.  H.  142,  19  Atl.  778, 
While  the  wife  is  at  liberty  to  provide  her- 
self, her  husband,  or  her  ehitdixiL  witb  the 
neuessaries  of  life[^iliu>  'whi^lA^'^^  "P* 
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on  her  ovn  credit,  the  duty  of  supplying 
them  reets  by  law  upon  the  husband.  I'ar- 
tons  V.  hlcLane,  04  N.  H.  478,  479,  13  Atl. 
588.  The  circumstances  diaeloBed  in  this 
ewe  were  such  that  the  defendanfs  wile  had 
authority  to  pledge  his  oredit  for  the  neces- 
saries which  she  obtained  from  the  plaintifTs. 
Whether  she  did  so  was  a  question  of  fact 
which  has  been  determined  in  the  plaintiffs' 
favor.  Uutson's  bill  against  the  wife  was 
not  conclusive  evidence  upon  the  question. 
WaLUr  V.  Richards,  41  N.  H.  388.  The 
plaintiffs  are  entitled  to  judgments. 

"If  any  party  after  giving  notice  to  the 
adverse  party  n^lecta  or  refuses  to  take  a 
deposition,  the  adverse  party  may  be  al- 
lowed aa  costs  such  amount  as  tjie  court 
may  deem  equitable,  not  exceeding  twenty- 
five  cents  a  mile  for  actual  travel  of  fainiself 
or  his  attorney  to  attend  the  same,  and  may 
hare  judgment  and  execution  therefor  un- 
less notice  in  writii^  that  the  deposition 
will  not  be  taken,  signed  by  the  party  giving 
the  original  notice,  ia  seasonably  given  to 
•ueh  adverse  party."  Pub.  Stat.  diap.  225, 
I  12.  Under  the  prerioite  statatee  on  the 
subject,  the  remedy  of  a  party  aggrieved  by 
a  failure  to  take  a  deposition  waa  an  action 
on  IlLe  ease.  Bev.  Stat.  chap.  188,  S  22; 
Oen.  Laws,  chap.  229,  S  10;  Potoera  v.  Hale, 
25  N.  U.  145.  Now  he  is  not  required  to 
bring  a  separate  action,  but  may  be  allowed 
as  costs  an  equitable  sum  for  actual  travel, 
and  have  judgment  therefor  in  the  action  in 


which  the  deposition  was  to  be  taken.  The 
provision  was  designed  to  afford  the  party 
compensation  for  expenditures  resulting  in 
no  benefit  to  himself,  because  of  the  neglect 
or  refusal  of  the  adwse  party  to  take  de- 
positions agreeably  ti>  notice.  Wilson  v. 
Knox,  12  N.  H.  347,  350.  In  construing  the 
earlier  statutes  it  was  held  that  the  party 
giving  the  notice  was  liable,  althougn  he 
used  diligence  in  attempting  to  procure  the 
attendance  of  the  witness  but  without 
success.  Voght  v.  Ticknor,  47  N.  H.  543; 
Robertson  v.  Northern  It.  Co.  03  N.  H.  544,  3 
Atl.  621.  In  this  case  the  witness  attended 
the  caption,  and  submitted  to  examination 
in  part.  So  far  as  appears,  the  magistrate 
had  jurisdiction  of  the  matter  of  taking  the 
deposition  and  of  the  witness.  The  defend- 
ant had  the  same  opportunity  and  means  of 
compelling  the  witness  to  complete  the  depo- 
sition that  Hutaon  had.  Hutson  neither  neg- 
lected nor  refused  to  take  the  deposition, 
but  began  the  taking,  and  was  desirous  of 
completing  it.  One  party  was  as  much  in 
fault  for  not  having  it  completed  as  the 
other.  It  would  seem  to  be  grossly  inequita- 
ble to  require  Hutson  to  pay  ooata  on  ac- 
count of  the  failure.  The  defendant's  excep- 
tion must  be  orerruled. 
Jvdgment»  for  the  plaintiffs. 

Plke»  J.,  did  not  sit   The  others  oon- 

curred. 
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STATE  of  Nevada  m  rej.  W.  E.  WINNIE 

V. 

A.  B.  STODDARD  et  ok 

I  Ner  ) 

MaaduiBS  to  eompel  the  lasuanee  of 
election  notices  under  tlie  Nevada 
npportlonmeat  aet  of  18B1,  Instead  ot 
that  or  1899,  on  the  sround'  tbat  the  later 
act  Is  unconstitutional,  must  be  denied  for 
the  reason  tbat  the  prior  act  Is  subject  to  sub- 
■tantiallj  tbe  same  constltatlonal  objections 
as  tbe  later,  while  there  are  Insuperable  ob- 
stacles of  tbe  same  cbaracter  against  aetlns 
vnder  still  earlier  statutes,  and  tbe  case  Is 
therefore  within  tbe  rule  that  the  court  will 
not  pass  upon  a  constitutional  question  un- 
less it  Is  clearly  Involved  and  a  decision 
thereon  oeccssarj  to  a  determination  of  tbe 
case,  and  also  tbat  mandamus  will  not  be 
Issued  unless  the  tight  to  be  protected  Is 
clear  and  undoubted. 

(September  21,  1900.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  respondents  to  cause  notices 
for  an  approaching  election  to  be  issued  un- 
der the  act  of  1891,  and  not  under  tbat  of 


1899,  on  the  ground  that  the  later  act  wai 

unconstitutional.  Denied. 

The  facts  are  stated  in  the  opinion. 

Jfr.  W.  E.  Winnie,  in  propria  persona: 

Relator  not  having  any  plain,  speedy,  or 
adequate  remedy  in  the  ordinary  course  of 
law,  mandamus  is  the  proper  remedy. 

Nev.  Comp.  Laws,  i  3642;  State  em  reh 
Ooflin  V.  Atherton,  19  Nev.  336,  10  Pac.  901. 

It  is  incumbent  upon  the  board  of  county 
commissioners  to  give  notice  to  tJie  great 
body  of  the  electors  as  to  the  offices  tJtey  are 
expected  to  fill,  and  that  notice  must  be  cor- 
rect and  properly  given,  so  that  the  voters 
may  not  be  misled. 

Nev.  Comp.  Laws,  |  1S88;  McCrary,  Elec- 
tions, S9  142-145. 

The  act  of  1899  is  unconstitutional  and 
void,  in  that  the  apportionment  of  senators 
and  assemblymen  made  therein  was  not  based 
upon  an  enumeration  of  the  inhabitants  of 
this  state  taken  under  the  direction  of  the 
l^islature  thereof,  nor  upon  any  census 
taken  under  tbe  direction  of  the  Congress  of 
the  United  States,  as  required  by  the  pro- 
visions of  9  13  of  article  XV.  of  the  Consti- 


NOTB. — As  to  tbe  validity  of  prior  appor- 
tionment acts  ss  aflectlns  proceedlnffs  to  declare 
a  later  apportionment  act  void,  see  also  State 
sv  f«l.  Lamb  v.  Cunnln^m  (Wis.)  IT  L.  B.  A. 
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14.>S;  aiddlngs  v.  Blacker  (Mich.)  16  L.  R.  A. 
402;  People  ex  rel.  Carter  v.  Rice  (N.  Y.)  18 
L.  a.  A.  838 :  and  Houghton  Counti  Supers.,  v. 
Blacker  (Mich.)  W  L.  ^igifrzlflvCoOgle 
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tntion  of  thii  state,  and  violates  i  13  of  the 
Deelaration  of  Kiglits  in  said  Constitution. 

But  1890,  p.  m;  Const,  art.  IS,  8  18  (I 
177,  Nev.  Comp.  Laws) ;  Dedaration  of 
Rights,  S  13  (S  38,  Nev.  Corap.  Laws). 

The  act  of  1899  being  unconstitutional 
and  void,  the  act  of  1891  is  still  of  full  force 
and  effect. 

State  V.  MoClear,  11  Nev.  68;  State  v. 
Hartley,  28  L.  R.  A.  33,  22  Nev.  351,  40  Pae. 
372;  3  Am.  A  Eng.  Enc.  Law,  p.  678. 

A  political  right  of  the  electors  of  Storey 
county  is  affected  W  the  making  of  an  erro- 
neous election  proclamation,  calling  for  the 
election  of  a  unaller  representation  in  the 
legislature  t^an  that  to  which  they  are  le- 
gally entitled,  when,  by  such  erroneous  proc- 
lamation, they  may  be  misled  to  their  preju- 
dice. 

The  making  of  a  correct  election  proda- 
mation  is  the  performance  of  an  act  which 
tha  law  especially  enjoins  as  a  duty  upon 
the  board  of  county  commissioners. 

Oiddinga  t.  Blacker,  08  Mich.  1,  IS  L.  R. 
A.  402,  52  N.  W.  944;  State  ea  ret.  Lamh  t. 
Cunningham,  83  Wis.  90,  17  L.  R.  A.  14C, 
63  N.  W.  48 ;  State  ex  rel.  Atty.  Oen.  v.  Cun- 
ningham, 81  Wis.  440,  16  L.  R.  A.  661,  61  N. 
W.  724;  People  em  rcl.  Woodgatt  v.  Thomp- 
son, 155  111.  451,  40  y.  E.  307;  State  ew  rel. 
Coffin  V.  Atherton,  19  Nev.  338,  10  Pac.  901 ; 
Sutherland,  Stat.  Constr.  {  66. 

The  last  official  census  of  Nisrada,  taken 
I^ior  to  the  passage  of  the  act  of  1800,  was 
taken  In  1890,  under  the  direction  of  the 
Congress  of  the  United  States.  The  ap- 
portionment act  of  1891  was  passed  at  the 
next  session  of  the  legislature  following  the 
taking  of  this  census.  It  is  conclusively 
presumed  that  this  act  was  based  upon  that 
census;  that  alt  of  the  conBtitutional  pre- 
requisites were  complied  with  and  the  act 
properly  passed. 

State  ect  rel.  Osbum  t.  Beck  (Nev.)  66 
^Pac  IOCS. 

JfsMTs.  E.  X-  WlUluu,  Fnusk  Me- 
Hamoe*  Tkomas  Wrat,  and  A.  E.  Okea- 
•Xt  for  interveners: 

The  writ  of  mandate  is  only  granted  when, 
in  the  exerdse  of  discretion,  it  can  be  seen 
that  the  right  sought  to  be  protected  is  clear 
and  undoubted.  No  other  remedy  exists, 
and  the  writ,  if  issued,  will  be  effectual. 

High,  Extr.  Legal  Rem.  3d  ed.  i  9 ;  State 
ex  rel.  Pyne  v.  La  Grave,  22  Nev.  417,  41 
Pac.  115;  13  Enc.  PI.  &  Pr.  493,  494. 

The  right  to  vote  does  not  depend  upon 
notice  being  given  by  the  respondent.  Where 
the  time,  place,  and  offices  to  be  tilled  are 
fixed  by  law,  the  law  itself  is  notice,  and  the 
failure  of  officials  to  give  notice  does  not  in- 
validate the  election. 

State  ex  rel.  Hubbard  v.  Oorin,  6  Nev.  276 ; 
10  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  625. 

Under  the  Australian  ballot  law  only  can- 
didates for  offices  for  which  nominations  are 
tnada  at  required  by  that  act  are  placed  on 
the  ballot,  or  can  be  voted  for.  But  nomi- 
nations for  any  office  to  be  filled  by  election 
nay  be  made  either  by  convention  or  peti* 
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tion,  and  all  ntHninations  filed  most  be  put 

upon  the  tidrat. 

Comp.  Laws  1900,  ||  1694,  1701,  1703. 

There  is  no  constitutional  mandate  in  thia 
state  as  to  when  or  how  often  the  legisla- 
ture shall  apportion  the  represoatation. 

It  possesses  every  legislaUve  power  not  ex- 
pressly denied.  With  the  exercise  of  its  dis- 
cretion courts  will  sever  interfere  unless 
there  has  been  a  plain,  flagrant,  and  inten- 
tional disregard  of  the  Constitution. 

People  ea  reU  Carter  v.  Aioe,  135  N.  Y. 
473,  16  L.  R.  A.  836,  31  N.  E.  921 ;  Ae  Baird, 
142  N.  Y.  527,  37  N.  E.  619;  People  ew  rel. 
Woodyatt  v.  Thompson,  165  III.  451,  40  N. 
E.  307;  State  e»  reL^QaUagher  v.  Oam^eU, 
48  Ohio  St.  435.  27  N.  E.  884;  Prouty  v. 
Stover,  11  Ean.  235;  Opvuion  of  Jmticea,  18 
Me.  458;  State  ea  rW.  Fittuher  T.  Auhe 
(Nev.)  52  Pac.  275. 

The  act  of  1899  is  more  equal  and  just  un- 
der existing  conditions  than  that  of  1891. 

If  the  act  of  1800  is  unconstitutional,  that 
of  1891  also  is,  and  the  relator  is  not  Enti- 
tled to  a  writ  to  enforce  a  right  claimed  un- 
der an  unconstitutional  act. 

People  ea  rel.  Woodyatt  v.  Thompaon,  15S 
111.  451,  40  N.  E.  307 ;  Parker  v.  State  ea  rel. 
Powell,  133  Ind.  201,  18  L.  R.  A.  567,  32  N. 
E.  836,  33  N.  E.  119. 

If  the  act  of  1899  is  invalid  the  court  must 
go  back  until  it  finds  a  valid  (me. 

Houghton  County  Bupen.  v.  Aloefcer,  92 
Mich.  038,  16  L.  R.  A.  432,  52  N.  W.  961. 

The  ^tem  of  apportioning  at  least  one 
assemblyman  and  senator  to  each  county  has 
been  so  long  continued  and  generally  ae- 
quiesced  in  by  all  departments  of  the  gov- 
ernment, and  by  the  people,  that  the  courts 
will  give  great  weight  to  the  practical  con- 
struction which  has  been  put  upon  the  Cmi- 
stitution. 

State  e»  rel.  Torreyaon  v.  Qrey,  21  Nev. 
387,  10  L.  R.  A.  134,  32  Pac.  190;  People  es 
rel.  Woodyatt  v.  ThompWnt  165  111.  461,  40 
N.  E.  807. 


"XmMamjt  J>>  delivered  tbe  opinion  of  tha 

court: 

This  is  an  action  by  the  state,  on  the  re- 
lation of  W.  E.  Winnie,  the  district  attorney 
and  an  elector  of  Storey  county,  against  the 
respondents,  the  board  of  county  commis- 
Bioners  of  said  county,  to  compel  them,  as 
such  board,  to  cause  their  clerk,  by  proper 
order,  to  issue  the  neeeasary  notice  of  the  en- 
suing general  election  for  members  of  the 
state  senate  and  members  of  the  assembly 
under  the  apportionment  act  of  1891.  The 
relator  contends  that  the  subsequent  act  of 
1809  is  not  based  upon  the  population  as 
shown  by  the  census  taken  under  the  act  of 
Congress  in  1890,  and  is  therefore  unconsti- 
tutional and  void.  It  is  shown  by  the  peti- 
tion, among  other  things,  that  the  respond- 
ents on  the  6th  day  of  August,  1900,  refused 
the  request  and  demand  of  the  relator  to 
make  the  order  for  the  election  und«r  the  act 
of  1891,  and  did  at  that  time  make  an  order 
for  the  notice  of  election  of  senators  and  as- 
semblymen as  provided  for /t^  iJui  Mft,_of 
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18M.  UpoB  thli  petitioo  the  altemative 
vrit  WM  iHued.  The  respondents,  by  an- 
«ver»  praetteally  admit  all  the  facts  allied 
in  the  petition.  By  permiuion  of  court,  Wa- 
shoe and  Lincoln  counties  have  interroied, 
ud  contest  the  relator's  right  to  the  per- 
cmptorj  writ.  The  interveners,  among  oth- 
«r  matters,  contend  that  the  act  of  1899  is 
Talid,  or,  if  invalid  for  the  reason  assigned 
by  the  relator,  the  act  of  1S91,  upon  which 
relator  bases  his  right  of  representation  in 
the  le^lature^  and  all  other  prior  acta,  con- 
tain the  aune  or  greater  inflnnitiea  and  in- 
•equalities,  and  are  for  lUce  reascms  invalid, 
and  therefore,  under  settled  rules,  the  court 
^ould  deny  tiie  peremptory  writ. 

In  1881  the  legislature  passed  "An  Act  for 
the  Reap|>ortionment  of  Senators  and  Assem- 
blymen in  the  Several  Counties  of  This 
State,"  by  which  Storey  eoiinty  was  given  a 
representation  in  the  senate  of  two  senators 
Mad  a  representation  in  the  assembly  of  six 
assemUymen.  BythesameaetWashoeeounty 
-was  given  a  representation  of  one  senator 
And  four  assemblymen;  Elko  county,  one 
•enator  and  three  assemblymen;  Lincoln 
■eoanty,  one  senator  and  one  assemblyman; 
and  Humboldt  county,  one  senator  and  two 
assemblymen.  Stat  1891,  p.  23.  In  1899 
the  I^islature  amended  the  above  act,  by 
irhieh  the  representation  of  Storey  county 
vaa  reduced  to  one  senator  and  four  assem- 
Wymen.  This  amended  act  gave  to  Washoe 
4onnty  two  senators,  to  Elko  oonn^  four  as- 
«emblymen,  to  Humboldt  county  three  as- 
semblymen, and  to  Lincoln  county  two  as- 
wmblymen.  Stat.  1899,  p.  121.  The  repre- 
sentation provided  for  the  other  counties  of 
the  stato  will  be  referred  to  as  it  may  be- 
oome  necessary  in  the  discussion  of  the  ques- 
tioD  presented.  It  is  made  the  duty  of  the 
•everal  boards  of  county  oommissioners,  by 
I  4  of  the  act  relating  to  elections,  to  cause 
their  clerks  to  make  out  and  send  by  mail  to 
the  registry  agents  of  their  respective  coun- 
ties, at  least  twenty  days  before  any  general 
election,  notices  of  such  election,  the  pre- 
•eribed  form  of  which,  with  other  matters, 
requires  that  the  names  of  the  offices  to  be 
itiled  shall  be  set  out  therein.  Comp.  Laws 
1900,  i  1588.  The  jurisdiction  of  this  court 
to  declare,  in  a  proper  case,  an  apportion- 
ment act  invalid  and  unconstitutional  is  not 
questioned  by  the  intervenera,  and  is,  as  we 
believe,  so  well  est^bli^ed  as  not  to  require 
discussion  or  citation  of  authorities  to  sup- 
port it.  The  relator  rests  his  contention  as 
to  the  invalidity  of  the  act  of  1899  upon  the 
-declaration  of  |  13,  art.  1,  of  the  Constitu- 
tion, that  "representation  shall  be  appor- 
tioned according  to  population,"  and  upon 
the  further  provision  of  S  13,  art,  16,  of  the 
aame  instrument,  which  requires  that  the 
numeration  of  the  inhabitants  of  the  state 
•hall  be  taken  under  the  direction  of  the 
legialature,  if  deemed  necessary,  in  1865, 
1M7,  and  1875,  and  every  ten  years  thereaft- 
«r,  and  these  enumerations,  together  with 
the  census  that  may  be  talcen  under  the  di- 
rection of  the  Congress  of  the  United  States 
In  1870,  and  wtj  subsequent  ten  years, 
<1  U  B.  A. 


shall  serve  as  the  basis  of  representation  In 
both  houses  of  the  legislature.  These  pro- 
visloni  of  our  organic  law  were  intended  to 
secure  to  Uie  citizen  an  equal  representation 
in  making  the  laws  of  the  state, — one  of  the 
most  sacred  rights  of  citizenship;  a  right  to 
be  enjoyed  equally  by  all  of  the  citizens  of 
the  state.  It  is  fundamental  that  every  law 
passed  by  the  legislature  and  approved  by  the 

fovemor  is  presumed  to  l>e  constitutional. 
:very  intendment  is  in  its  favor,  and  it 
should  be  austained  tmlesa  there  are  specifio 
conatitutJonal  restrictions  upon  the  power 
of  the  legislature,  and  the  law  is  shown  to 
be  within  those  restrictions. 

The  relator  urges  that  under  the  pro^- 
sions  of  our  Constitution  above  cited,  mak- 
ing the  population  ascertained  by  the  census 
of  1890  (no  census  having  been  taken  in  1895 
under  the  authority  of  the  legislature  for 
that  purpose)  the  basis  of  representation  in 
making  apportionments,  and  under  the  rule 
announced  by  the  courts  ot  other  states  with 
constitutional  provisions  similar  to  those 
found  in  our  Constitution  (holding  that,  in 
making  representative  apportionments,  nu- 
merical equality  of  population,  so  far  as 
practicable,  is  imposed  1^  these  provisions 
upon  the  legislature),  if,  in  making  repre- 
sentative apportionments  under  these  pro- 
visions, there  should  be  such  a  wide  and  bold 
departure  from  this  rule  that  it  could  not 
be  justified  by  the  exercise  of  any  judgment 
or  discretion,  and  that  shows  an  intoit^  on 
the  part  of  the  l^islature  to  ignore  and  dls* 
regard  the  rule  ui  order  to  promote  some 
other  object  than  a  constitutional  apportion- 
ment, then  it  becomes  our  duty  to  declare  the 
act  making  such  apportionment  unconstitu- 
tional and  void.  The  following  caaes  are 
cited  in  support  of  this  contention:  Oid' 
dings  V.  Blacker,  93  Mich.  1,  16  L.  R.  A. 
402,  62  N.  W.  944;  State  em  nU  Lamb  t. 
Cunningham,  83  Wis.  90,  17  L.  R.  A.  14S,  03 
N.  W.  48;  Id.  81  Wis.  440,  15  L.  R.  A.  661, 
51  N.  W.  724;  People  ea  Tel.  Woodyatt  v. 
Thompson,  156  111.  451,  40  N.  E.  307.  And, 
if  our  investigation  were  limited  in  these 
proceedings  to  ascertaining  whether  said  act 
of  1899is  constitutional  or  not, then  itmight 
become  necessary  to  say  how  far  and  to  what 
extent  the  rule  relied  upon  should  apply; 
but  the  relator  asks  us  to  direct  the  respond- 
ents to  make  an  mder  for  the  notice  of  elee- 
ti<m  under  the  apportionment  act  of  1801, 
basing  his  right  thereto  upon  the  claim  that 
the  last-named  act  was  founded  upon  the 
census  of  1891,  and  is  therefore  valid.  As 
against  this  contention,  the  interveners 
claim  that  said  act  of  1891,  under  which  the 
relator,  as  an  elector,  bases  his  rights,  con- 
tains grosser  inequalities  than  the  act  of 
1899,  by  which  other  citizens  and  electors  of 
the  state  are  deprived  of  their  right  of  rep- 
resentation. If  we  are  limited  in  our  inves- 
tigation to  the  act  of  1809,  and  the  destruc- 
tion thereby  of  the  rights  of  Uie  relator  and 
the  other  eitiaens  of  SUm^  coun^,  then  is 
the  relator's  contention  tenable.  In  the  dis* 
cuBsion  of  this  questiffli  it  is  well  to  note  at 
this  time  that  uwra  ara  not 
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articles  of  our  Constitution  above  cited,  or 
in  any  of  the  other  articles  constituting  that 
ioBtrument,  any  restrictive  or  mandatory 
provisions  whatever  as  to  the  time  when, 
and  how  often,  the  legislature  may  make  the 
representative  apportionment;  and  it  is  too 
well  established  even  to  require  discussion 
that,  in  the  absence  of  such  restrictive  or 
mandatory  provisiiHit,  the  l^slature  may, 
in  its  discretion,  make  such  apportionments 
as  often  as  it  so  wills. 

Returning,  tiien,  to  the  question  as  to  how 
far  and  to  what  extent  the  court  will  go  in 
its  investigation  of  the  acts  of  1891  and 
1899,  and  for  what  purpose,  in  proceeding? 
of  this  kind,  we  find  that  the  question  is  not 
entirely  new,  and  there  are  well-considered 
opinions  of  the  courts  of  other  states  which 
tiirow  much  light,  and  greatly  assist  in  its 
correct  determination.  In  the  case  of  Par- 
ker V.  State  ex  rel.  Potoell,  133  Ind.  178,  18 
li.  R.  A.  507,  32  N.  E.  836,  33  N.  E.  119,— 
an  action  in  mandamus  to  compel  certain  of- 
ficers to  take  the  necessary  steps  to  hold 
the  election  of  1892  for  senators  and  repre- 
sentatives under  the  apportionment  act  of 
1870,  and  enjoin  them  from  proceeding  un- 
der the  later  act  of  1891,— Mr.  Justice  Cof- 
fey, of  the  supreme  court  of  Indiana,  discuss- 
ing  the  precise  question,  uses  the  following 
language:  "The  chief  object  of  this  suit  is 
to  secure  a  decision  upon  the  question  of  the 
cons^tutionality  of  the  several  acts  of  the 
general  assenthly  referred  to  in  the  com- 
plaint. The  question  is  presented  in  the 
same  manner  as  the  question  was  presented 
in  the  case  of  Giddings  v.  Blacker,  93  Mich. 
1.  Id  L.  R.  A.  402,  62  N.  W.  944,  and  in  the 
case  of  People  ew  rel.  Carter  v.  Jtice,  135  If. 
Y.  473,  16  L.  E.  A.  836,  81  N.  E.  921.  The 
case  of  Oiddings  v.  Blacker  was  an  action 
to  enjoin  the  secretary  of  state  of  the  state 
of  Michigan  from  taking  the  necessary  steps 
to  hold  an  election  for  state  senators  under 
an  apportionment  act  approved  in  the  year 
1891,  upon  the  ground  that  such  act  was  un- 
constitutional, and  to  compel  him  by  manda- 
mus to  proceed  under  an  apportionment  act 
approved  in  the  year  1885.  The  case  of 
People  em  rel.  Carter  t,  Rioe  was  an  action 
to  enjoin  the  proper  officers  of  the  state  of 
New  York  from  proceeding  to  the  election 
of  senators  and  representatives  under  an  ap- 
portionment act  approved  in  the  year  1S92, 
upon  the  ground  that  such  apportionment 
act  WR3  unconstitutional,  and  to  compel 
them  by  mandamus  to  proceed  to  such  elec- 
tion under  an  apportionment  act  approved 
in  the  year  1879.  In  each  of  these  cases  it 
seems  not  to  have  been  doubted  that  the 
question  of  the  validity  of  these  several  acts 
was  presented  in  such  a  form  as  to  require 
a  decision  upon  that  point.  So  in  this  case 
we  are  unable  to  perceive  how  the  merits 
of  the  controversy  are  to  be  determined 
without «  decision  upon  the  question  of  the 
validity  of  the  apportionment  law  of  this 
state  passed  in  the  year  1891.  Should  we 
reach  the  conclusion  that  this  act  is  not  un- 
constitutional, it  will  not  be  necessary  to 
pass  upon  the  validity  of  the  other  acts; 
filL.R.A. 


but,  should  we  decide  it  invalid,  then,  i» 
determining  whether  the  appellee  was  enti- 
tled to  the  relief  demanded,  it  would  become- 
necessary  to  pass  upot^  the  validity  of  the- 
act  of  1879,  and,  if  that  is  found  valid,  the- 
question  of  the  constitutionality  of  the  act 
of  1SS5  arises.  If  the  act  of  1891  and  the- 
act  of  1879  are  both  unconstitutional,  the- 
appellee  was  not  entitled  to  the  relief  sought^ 
and  the  question  of  the  validity  of  Uie  act 
of  1885  is  not  involved  in  such  a  way  as  to 
require  a  decision  upon  the  question  of  it* 
constitutionality."  Mr.  Justice  Elliott,  in 
a  separate  opinion,  uses  the  following  lan- 
guage, which  seems  to  us  to  be  based  upon 
sound  reason :  "The  relator's  complaint: 
rests  entirely  upon  the  theory  that  the  act 
of  1879  is  valid,  but,  if  he  is  right  in  the 
grounds  upon  which  he  assails  Uie  subse- 
quent acts,  that  act  is  as  tuid  as  any  of  the- 
others.  Hence  he  has  no  standing  in  courts 
as  he  himself  makes  evidence;  and,  when  wr 
have  adjudged  that  he  has  no  standing  in 
court,  we  have  decided  all  questiona  properly 
in  the  case,  except  jurisdictional  ones,  sO' 
that  we  cannot  properly  or  authoritatively 
give  judgment  upon  the  validity  of  subse- 
quent l^slative  enactments.  Tlie  relator- 
is  involved  in  a  fatal  dilemma.  If  the  act*- 
of  1885  and  1891  are  valid,  he  can  have  no^ 
relief.  If  they  are  void,  bo,  also,  is  that  of 
1879.  So  that,  whether  the  acts  of  1885  an<^ 
1891  are  valid  or  void,  he  can  have  no  relief,, 
and  in  cither  event  he  must  utterly  fail.  The- 
Rct  of  1879  being  void  according  to  the  re- 
lator's own  theory,  he  has,  aa  he  himself  de- 
monstrates, no  fulcrum  capable  of  support- 
ing a  lever  for  the  overthrow  of  subsequent 
legislative  enactments;  and  hence  all  that 
we  can  decide,  beyond  jurisdictional  ques- 
tions, without  transgressing  settled  princi- 
ples, is  that  by  his  own  averments  bis  case 
is  foundationless.  Such  a  decision  ends  the 
case,  and  we  cannot  with  propriety  consider- 
other  questions,  except  jurisdictional  ones,, 
and  certainly  not  high  and  grave  constitu- 
tional questions.  If  the  system  which  the 
relator  avers  is  in  conflict  with  the  Consti- 
tution is  to  be  smitten  to  its  death  by  the 
courts,  it  must  be  at  the  suit  of  one  who  as- 
sails all  the  l^islative  acts  founded  on  that 
system;  for  it  cannot  he  done  at  the  suit  of 
a  party  who  demands  that  one  of  the  acts 
resting  on  that  system  be  upheld,  and  the 
others  destroyed.  The  relator  is  the  actor^ 
and  is  bound  to  make  A  case  rendering  it 
imperatively  necessary  to  decide  the  consti- 
tutional questions  he  assumes  to  present; 
and  he  must  succeed  upon  the  strength  of  hia 
own  case  or  fail,  for  he  cajinot  succeed  upon 
the  weakness  of  his  adversaries.  The  act  of 
1870  is.  according  to  his  own  theory,  as  fult 
of  evil  as  those  he  assaults,  so  that,  if  one 
goes  down,  so  must  all ;  and  with  the  fall  of 
the  act  of  1879  ends  the  relator's  case.  It 
would  be  strange  indeed  if  one  of  several 
acts  resting  upon  the  same  system  should  be 
upheld,  and  the  others  cast  down,  and 
stranger  still  if  that  should  be  done  where 
the  one  rescued  from  condemnation  cont.iin* 
more  of  evil  than  those  condemned.  .Onft 
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who  secures  or  demands  a  benefit  imdor  an 
aneonstiluUonal  act  is  estopped  to  asBert 
its  invalidity."  Parker  v.  State  em  rel. 
Potcell,  133  Ind.  178,  18  L.  B.  A.  667.  32  N. 
E.  680,  33  N.  E.  119.  In  the  case  of  Oid- 
dsn^t  T.  Bloofeer^ — an  acti<ni  in  mandamus 
to  restrain  the  giving  notice  of  election  of 
senatore  under  the  apporticmmrait  act  of 
1691,  and  to  compel  such  notice  to  be  given 
onder  the  prior  act  of  1885, — Mr.  Justice 
Grant,  of  the  supreme  court  of  Michigan, 
■aj-s:  "The  petition  prays  that  the  re- 
spondent be  directed  to  give  notice  of  the 
section  under  tiie  ai^rtionment  act  oi 
18S5.  The  constitutionality  of  this  act  is 
therefore  directly  involved  in  tiie  contro- 
versy, unless  it  be  held  to  be  removed  from 
question  by  the  fact  that  the  people  have 
uquiesccd  in  its  validity  by  acting  under 
it  for  three  elections.  It  must  be  conceded 
that  this  act  is  affected  with  the  same  con- 
stitutional infirmity  as  the  act  of  1891.  It 
is  unnecessary  to  determine  whether  such  in- 
firmity exists  to  an  equal  or  a  greater  or  less 
degree.  It  is  sulficient  to  say  that  it  is 
not  in  accord  wiUi  the  Constitution,  and  for 
the  same  reasons  which  apply  to  the  act  of 
1891.  It  is  therefore  insisted  with  great 
force  by  the  attorney  general  that  no  elec- 
tion should  be  ordered  under  tJie  former  act, 
and  he  also  urges  in  consequence  that  no  re- 
lief can  be  granted.  It  is  also  said  by  him 
that,  so  far  as  he  has  examined  other  ap- 
portionment acts,  they  are  all  subject  to 
the  same  objection.  Under  this  reasoning, 
it  would  follow  that,  if  the  act  of  1801  is 
held  to  be  void,  there  is  no  ronedy,  except 
the  executive  of  the  state  decides  to  call  a 
special  session  of  the  legiriatnre.  In  such 
ease  there  would  be  no  apportionment  law 
under  which  the  people  might  elect  a  legis- 
lature. While  the  Constitution  requires  the 
legislature  to  rearrange  the  districts  at  the 
next  session  after  each  enumeration,  yet  we 
mre  of  the  opinion  that  each  apportionment 
act  remains  in  force  until  it  is  supplanted  by 
a  subsequent  valid  act.  It  was  my  opinion 
that  the  respondent  should  be  directed  to 
give  notice  under  the  act  of  1885,  inasmuch 
as  the  people  have  acquiesced  in  its  validity 
by  so  long  acting  under  it  But  I  yield  my 
opinion  to  that  of  my  brethren,  who  are  of 
the  opinion  that  the  notice  should  be  given 
under  the  law  of  1881,  the  validity  of  which 
is  not  here  brought  in  controversy,  unless 
the  executive  shajl  call  a  special  session  of 
the  l^slature."  Qiddingt  v.  Blacker,  93 
Mich.  9,  16  L.  R.  A.  405,  52  N.  W.  947.  In 
the  same  case  Mr.  Chief  Justice  Morse  uses 
tlie  following  language:  "We  have  been  ob- 
liged, under  the  issue  here  made,  to  investi- 
gate but  two  apportionments, — those  of 
1S91  and  1S85.  Both  are  tarred  with  the 
same  stick.  We  do  not  care  to  go  further, 
since  there  is  a  remedy  in  the  htmds  of  the 
executive  and  legislature."  (Hddings  v. 
Blacker,  93  Mich.  13,  16  L.  R.  A.  407,  52  N. 
W.  948.  The  court  in  the  above  case  de- 
clared both  acts  unconstitutional,  and  or- 
dered the  notice  of  election  to  he  given  un- 
der the  act  of  1685;  but.  as  we  shall  pre^ 
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ently  show,  the  conditions  of  legislation  in 
this  state  are  such  as  to  preclude  us  from 
going  as  far  as  the  supreme  court  of  Michi- 
gan. In  a  prior  case  the  same  court  held 
ute  act  apportioning  representatives  in  1891 
void,  and  the  act  of  1885  also  void;  and,, 
upon  an  examination  of  the  act  of  ISSl,  the- 
same  was  held  to  be  valid,  and  notice  o£  elec- 
tion ordered  given  under  that  act.  Hough- 
ton County  Supers,  v.  Blacker,  92  Mich.  (i38, 
16  L.  R.  A.  432,  52  N.  W.  951.  In  the  case 
of  People  ea  rel.  Woodyatt  v.  Thompson, — 
an  action  involving  the  constitutionality  of 
an  act  making  an  apportionment  of  the 
state  into  senatorial  districts,  approved. 
June  15,  1893,  and  to  compel  the  issuance  of 
notices  of  election  under  the  apportionment 
act  of  1882,— Mr.  Justice  Carter,  of  the  su- 
preme court  of  Illinois,  says:  "Counsel  for 
appellants  say  that  the  only  question  in- 
volved is  the  constitutionality  of  the  appor- 
tionment act  of  18!)3,  while  counsel  for  ap- 
pellee insist  that  the  validity  of  the  act  of 
1882  is  equally  involved.  As  the  relator 
seeks  relief  under  the  act  of  1882  on  the  as- 
sumption that  it  is  still  in  force  as  a  valid, 
and  constitutional  act,  it  seems  clear  that> 
if  the  act  of  1893  be  found  invalid,  the  act 
of  1SS2  must  be  subjected  to  the  same  con- 
stitutional test,  and  if  it,  also,  be  found  in- 
valid, judgment  must  go  against  the  relator 
to  the  pame  extent  as  if  the  act  of  1893- 
should  be  found  to  be  valid.  Indeed,  a  plausi- 
ble argument  is  made  by  counsel  for  appel- 
lee on  the  theory  that  it  clearly  appears 
that  both  acts  are  subject  to  the  same  vice» 
and  that  this  court  should  proceed  no  fur- 
ther, but  aflirm  the  judgment  on  the  ground 
that,  if  one  act  be  void,  both  are,  and  that, 
even  if  relator  should  succeed  in  having  the  ■ 
act  of  1893  set  aside,  he  must  still  fail  in 
his  suit  to  establish  the  legal  existence  of 
the  alleged  nineteenth  district  formed  by  the 
act  of  1882;  that  the  court  can  be  called 
upon  to  determine  the  constitutionality  of  a 
statute  only  when  such  determination  is- 
necessary  in  the  decision  of  a  cause;  and 
that  it  is  unnecessary  in  this  case,  because, 
whether  the  relator  succccda  or  fails  in  his 
attack  on  the  act  of  1803,  he  must  lose  his 
case, — ^both  acts,  if  either  should  fall,  going 
down  together  before  the  same  onset.  This 
view  was  taken  by  Mr.  Justice  Elliott  of  the 
supreme  court  of  Indiana,  in  a  separate 
opinion  in  a  similar  cause  in  that  court ;  but 
a  majority  of  the  court  held  that  the  con- 
stitutionality of  the  apportionment  acts- 
there  brought  in  question  was  fairly  pre- 
sented for  decision.  Parker  v.  State  ex  rel. 
Powell,  133  Ind.  178,  18  L.  R.  A.  567,  32  N. 
E.  830,  33  N.  E.  119.  While  we  recognize 
the  well-settled  and  long-established  rule- 
that  courts  will  not  go  out  of  their  way  ta 
pass  upon  the  constitutionality  of  a  statute 
assailed,  but  will  decide  the  case  on  other 
grounds,  when  other  grounds  exist,  and  the 
cause  can  be  properly  determined  without 
considering  whether  tJie  act  be  valid  or  in- 
validt  we  are  of  the  opinion  that  the  ques- 
tion of  the  validity  of  the  apportionment  act 
of  1893  i.  not  only  f^iBl^^fJ-e^-^C^l^e 
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tieccssarily  involved  in  the  decision  of  the 
■case,  and  that,  if  that  act  is  found  to  be  in- 
valid, the  question  whether  or  not  the  act  of 
18S2  is  unrepealed  and  constitutional  would 
then  ariae.'^  People  em  ral.  Woodyatt  r. 
Thompson,  15S  UL  460.  40  B.  308.  In  the 
Above  case,  after  an  exhaustive  disciission 
■of  the  constitutional  questions  involved,  the 
-•ourt  determined  that  the  act  of  1893  was 
«onstitutional.  The  following  additional 
«a8C8  may  also  be  consulted,  as  throwing 
-some  light  upon  the  question:  People  ea 
wel.  Garter  v.  Rioe,  135  N.  Y.  473,  16  L.  R.  A. 
«3«,  31  N.  E.  921;  Re  Baird,  142  N.  Y.  527, 
:S7  N.  K  619;  Htate  ea  tel.  QalUtgher  v. 
Campbell,  48  Ohio  St.  436,  27  N.  E.  884; 
Prouty  V.  Stover,  11  Ean.  235;  Opinion  of 
Jveticee,  18  Me.  458. 

We  come  now  to  a  consideration  of  the  al< 
}eged  inequalities  in  the  apportionment  acts 
■«f  1801  and  1899,  and  in  Uiia  connection  we 
■deem  it  advisable  to  say  that  it  is  unneces- 
«ary  to  express  any  opinion  upon  the  sug- 
gested question  as  to  whether  our  legislature 
lias  the  power  or  authority,  under  the  consti- 
tutional provisions  cited,  to  determine  the 
population  from  the  number  of  votes  cast  at 
AD  election  based  upon  so-called  established 
ratio  of  votes  to  population,  and  to  use  the 
«ame  as  the  basis  of  representation  in  making 
apportionments.  By  the  census  takrai  under 
Ue  act  of  Congress  ot  the  United  States  in 
1880,  the  entire  population  of  the  state  was 
45,701.  Under  the  act  of  1891.  3,000  of  the 
population,  as  shown  by  the  census  of  1890, 
is  approximately  the  unit  of  senatorial  rep- 
resentation, and  1,600  is  approximately  the 
unit  of  representation  in  the  assembly.  By 
*  -that  act,  Churchill  county,  with  a  popula- 
tion of  703,  has  one  senator,  while  Elko 
■eounty,  with  a  population  of  4,794,  and 
Washoe  county  with  a  population  of  6,437, 
and  Ormsby  county,  with  a  population 
«f  4,843,  are  each  given  but  one  senator.  Nye 
«ounty,  with  a  population  of  1,290,  is  given 
the  same  senatorial  representation  as 
Washoe,  Elko,  and  Ormsby  counties. 
■Churchill  cotmty,  with  the  population  above 
«t«ted,  has  the  aame  representation  in  the 
floiate  and  assembly  as  I^noi^  oounty,  with 
a  population  ol  2,446.  Lyon  oounly,  with  a 
population  of  1,987,  has  the  same  senatorial 
representation  as  Elko,  Washoe,  and  Chins> 
liy,  and  one  more  member  of  Uie  assemiily 
than  Lincoln  county,  with  its  population  of 
-2,446.  .  Whito  Pine  county  has  the  same 
representation  in  senate  and  assembly,  with 
a  population  of  1,721,  as  Lincoln,  with  the 
population  above  stated.  Other  inequalities 
might  be  pointed  out,  but  we  deem  these 
auflicient  for  the  purposes  of  the  case. 
Without  pointing  out  the  specific  inequali- 
-ties  under  the  amended  act  of  1899  based 
upon  the  same  census,  it  is  sufficient  to  say 
that,  no  matter  upon  what  reasonable  basis 
the  unit  of  represaitatitm  is  estimated, 
nearly  all  of  the  inflmiUes  of  the  act  of 
1891  are  reenacted  in  the  amended  act  of 
1899.  Hie  equalization  ot  representation 
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of  the  counties  of  Elko,  Washoe,  and  Lincoln 
resulted  in  an  injustice  to  Storey  eounty, 
and  carried  with  it  many  of  the  grossest 
vices  of  the  act  of  1891.  The  right  of  rep> 
raaratation  In  the  legislative  departn»it» 
under  the  Constituti<Hi,  is  just  as  sacred  to 
the  electors  of  Lincoln  or  Washoe  as  to  the 
electors  of  Storey;  and,  if  the  act  of  1809 
must  fall  because  it  deprives  tbe  electors  of 
Storey  county  of  that  right,  bo  must  the  act 
of  1891  fall  because  it  deprives  the  electors 
of  Washoe,  Lincoln,  and  other  counties  of 
the  same  high  and  sacred  right.  If  we 
could  find  some  prior  act  containing  the  de- 
ments of  that  legislative  equality  contem- 
plated by  the  rule  upon  which  to  base  a  judg- 
ment, as  was  founa  1^  the  eonrt  in  Michi- 
gan, and  under  like  Iq^Iative  conditions, 
the  question  would  be  easy  of  solution;  hut 
in  looking  back  of  the  act  of  1891,  under  the 
contention  of  tiie  interveners,  we  are  con- 
fronted with  the  proposition  that  there  is 
no  act  of  that  date  which  could  be  based 
upon  the  census  of  1390,  and,  so  far  as  we 
have  investigated,  the  act  of  1881,  in  the  lan- 
guage above  quoted,  "is  tarred  with  the 
same  stick."  We  are  also  met  with  the  fur- 
ther obstacle  that  if  we  undertake  to  rest  our 
decision  upon  acta  prior  to  1881,  or  even 
upon  the  constitutional  apportionment, 
some  counties  would  be  mtirely  deprived  ot 
representation.  Further,  if  we  declare 
these  acts  unconstitutional,  ^th  the  near 
approach  of  the  general  election,  at  which 
all  members  of  the  assembly  arv  to  be 
elected,  and  a  part  of  the  membo-s  of  the 
senate,  we  are  again  confronted  with  the 
question  whether  our  decision  might  not, 
under  certain  other  provisions  of  the  CSon- 
stitution,  fixing  the  term  of  office  of  senators 
and  assemblymen,  deprive  the  state  of  all 
legislative  action  at  the  time  fixed  by  the 
Constitution.  Under  these  circumstances, 
and  facing  these  conditions,  we  must  rely 
upon  general  rules  announced  by  this  court, 
— that  it  will  never  pass  upon  a  constitu- 
tional question  unless  it  is  clearly  involved, 
and  a  decision  thereon  is  necessary  to  a  de- 
termination of  the  case,  and  that  this  court, 
in  the  ocereise  of  its  discretion  in  proceed- 
ings in  mandamus,  will  grant  the  peremp- 
tory writ  only  when  the  right  sought  to  be 
protected  is  clear  and  undoubted.  State  em 
rel.  Pyne  v.  La  Orave,  22  Nev.  417,  41  Pac. 
115;  State  ex  ret.  Ouwan  v.  Meder,  22  Nev. 
265,  38  Pac.  668 ;  State  v.  Wheeler,  23  Nev. 
143,  44  Pac.  430.  The  act  of  1891,  upon 
which  relator  rests  his  right,  is  subject  to 
the  same  objection  as  the  act  of  1899,  which 
aflTecte  the  righto  of  others,  and  is,  according 
to  his  own  theory,  invalid;  and,  as  said  by 
Hr.  Justice  Elliott,  aa  above  quoted,  "By  his 
own  avermenta,  his  case  is  foundationless." 

Therefore,  upon  the  showing  made,  and  for 
the  reasons  given,  the  penmptorj/  writ  wilt 
be  denied. 

BoBBlfleld,  cat.  J.,  and  Belkau)  J., 
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Jte  Petition  of  Clara  MEEKIN,  Admrx.,  etc., 
4tf  lAurie  Meekin,  Deewaed,  Hegpt.,  For 
Continnanoe  of  an  Action  icainBt  tlie 
BROOKLYN  HEIGHTS  RAILROAD 
COMPANY.  Appt. 

(184  M.  r.  145.) 

Am  actloa  for  oaualnK  the  death  of  m 
person,  brouBtat  under  Code  Civ.  Proc  I 
-  1002,  bj  an  admiolstrator  who  It  also  the 
tatlier  and  sole  next  of  klo  of  tbe  deceased 
and  tbe  sole  benefldair  ot  the  action.  Is  aa 
action  to  recover  damages,  not  for  Injarj  to 
tbe  person  of  the  decedent,  bat  for  wrongs 
4oDe  to  tbe  property  rigbts  or  Interests  of 
the  benefldary,  and  therefore  surrlves  to  his 
«sute  OB  his  death,  althongb  there  are  other 
persons  IlTlng  who  would  bare  been  next  of 
tin  of  the  deceased,  and  for  whose  benefit  the 
action  might  hare  bem  malauined  If  tbe 
father  had  not  beiK  Uviag  wbn  the  rla^t 
*t  aetka  aeeror^ 

COetobor  3,  1900.) 

APPEAL  br  defendant  from  an  order  of 
the  Appellate  Division  of  Uie  Supreme 
Omrt,  Second  Department,  aflftrming  an  or- 
•der  of  a  &[)ecial  Term  for  Kingi  County 
granting  petitioner  permisBion  to  continue 
-an  action  which  had  been  begun  against  de- 
fendant hy  the  administr^or  of  Laurie 
Jfeddn,  deceased.  Affirmed. 

Statement  by  Vaaa,  J. ; 

On  the  5th  of  October,  1809,  an  action  was 
tn-ought  by  Charles  Meektn,  as  administra- 
tor of  his  deceased  daughter,  Laurie  Meekin, 
against  the  Brooklyn  Heighta  Railroad  Com- 
pany, to  reoover  damages  for  negligently 
•causing  her  death.  After  issue  was  joined 
•and  the  action  had  been  placed  on  the  calen- 
dar for  Mai,  Charlea  Hedcin  died,  and  the 
peUtioner  wa«  appointed  admimstratrix  of 
nia  Mtate.  Upon  a  petition  showing  the 
for^p>ing  among  other  facts,  she  applied  at 
epecial  term,  on  notice,  for  an  order  to  re- 
TSve  and  continue  the  action  in  her  name  as 
plaintiff.  Tbe  motion  was  opposed,  and 
upon  the  hearing  it  appeared  that  Charlea 
Ueekin  was  the  vA*  next  of  kin  ot  Laurie 
Meekin,  who,  however,  left  her  mother,  five 
hrothers,  and  six  sisters,  her  surviTing, 
From  an  order  granting  said  motion,  with 
«o«ta,  the  railroad  company  appealed  to  the 
appellate  division  of  the  sficnnd  departmeut, 
Which  affirmed  the  order,  after  striking  out 
the  award  of  costs.  Snbsequently  leave  to 
appeal  from  the  order  of  affirmanee  was 
granted,  and  the  following  question  certified 
iar  dedsimi;  "Does  an  action  to  recover 
'damages  for  negligently  causing  the  death  of 
his  intestate  survive  the  death  of  tbe  admin- 
istrator, who  was  also  the  father  and  sole 
next  of  kin  of  the  defeased,  where  such  in- 
lestate  left,  her  surviving,  other  persons, 
who,  had  such  father  not  survived  said  in- 

NoTB.- — As  to  bow  many  distinct  caases  of 
action  arise  from  Injuries  resulting  In  death, 
as*  note  to  ZiOalsvlDe  ft  N.  B.  Co.  v.  ICcEIwaIn 
(Ky.)  M      B.  A.  TSSi  Bill  V.  Penasylvanla 
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testate,  would  have  been  next  of  kin  of  sneh 
deoeaaedt* 

Jfr.  Jolui  X-  Wells,  with  Mesart.  8hee- 
kan  A  Gollla,  for  appellant: 

The  cause  of  action  abated  upon  the  death 
of  Charles  Meekin-,  who,  at  the  time  of  the 
death  of  Laurie  Meekin,  was  her  sole  next  of 
kin. 

Mundt  V.  Olokner,  24  App.  Div.  110,  48 
N.  V.  Supp.  940:  Begerioh  v.  Keddie,  99  N. 
Y.  268,  62  Am.  Rep.  25,  1  N.  E.  787;  Brack- 
ett  V.  Oriwold,  103  N.  Y.  425,  0  N.  E.  438; 
Qeraghty  v.  Neto,  7  Misc.  30,  27  N.  Y.  Supp. 
403. 

The  courts  of  other  states  have  decided 
that  the  eanse  of  aetimi  abates  on  the  death 
of  the  person  for  whose  benefit  the  action  Is 

brouf^t. 

Tiffany,  Death  by  Wrongful  Act,  pp.  231- 
344;  Woodward  v.  Ohioago  &  1H.  W.  Co. 
23  Wis.  400 ;  Barvey  v.  Baltimore  A  0.  H, 
Co.  70  Md.  819,  17  Atl.  88;  Taylor  v.  W«»i- 
er»  P.  R.  Co.  45  Cal.  323;  Weatcott  v.  Cen- 
tral Vormmit  R.  Co.  61  Vt.  438.  17  At!.  745; 
Harvey  v.  Baltimore  d  O.  R.  Co.  70  Md.  31ft, 
17  Atl.  88;  Loagae  v.  Momphit  d  O.  R.  Co. 
91  Tenn.  458,  19  8.  W.  430. 

If  the  cause  of  action  survives  the  death 
of  the  sole  next  of  kin  the  measure  of  dam- 
ages varies. 

Tht  measure  of  damages  is  the  pecuniary 
loss  to  the  next  of  kin. 

Whitford  V.  Panama  R.  Co.  23  N.  Y.  465; 
Blake  v.  Midland  R.  Co.  10  Eng.  L.  &  Eq. 
443;  Keenan  v.  Brooklyn  City  R.  Co.  145  N. 
Y.  348.  40  N.  E.  15j  Utedinger  v.  Brooklyn 
Heighta  R.  Co.  0  App.  Div.  42,  39  N.  Y.  Supp. 
618;  lAttlewood  v.  New  Tork,  89  N.  Y.  24, 
42  Am.  Rep.  871. 

If  the  deceased  left  only  distant  relatives 
the  recovery  must  be  much  less  than  if  a 
wife  or  children  survived. 

Mr.  Isaao  K.  Kapper,  for  respondent: 

If  the  statute  has  made  the  cause  of  ac- 
tion a  property  right,  then  the  cause  of  ac- 
tion survived  the  death  of  the  father  in  favor 
of  those  who,  had  the  father  not  been  living 
at  the  death  of  the  intestate,  would  hare 
hem  next  of  kin. 

^Ufult  V.  aiokMr,  24  App.  Div.  110,  48  N. 
Y.  Supp.  940. 

That  such  a  cause  of  actitm  ae  that  at  bar 
is  a  property  right,  and  survives  the  death 
of  the  administrator,  though  he  be  sole  next 
of  kin,  finds  support  in  a  number  of  cases. 

Quilt  V.  Uoore,  16  N.  Y.  432 ;  Oreen  v.  Bud- 
eon  River  R.  Co.  31  Barb.  260 ;  Pineo  v.  New 
York  C.  A  H.  R.  R.  Co.  34  Hun,  80;  Cregin 
V.  Brooklyn  Croaetoum  R.  Co.  83  N.  Y.  59.^. 
38  Am.  Rep.  474;  Stephen  v.  Woodruff,  18 
App.  Div.  625,  45  N.  Y.  Supp.  712:  Purman 
V.  Fan  Biee,  60  N.  Y.  435,  16  Am.  Rep.  441 1 
Keman  v.  Brooklyn  City  B.  Co.  145  N.  Y. 
350,  40  N.  E.  16. 


R.  Co.  (Pa.)  36  L.  R.  A.  196 ;  Sweetland  v.  Chi- 
cago &  G.  T.  R.  Co.  (Mich.)  48  L.  B.  A.  668: 
and  Brown  v.  Chicago  ft  N.  W.  S.  Oo^^Wla)  44l 
UB.A.B79.  Digitized  by  Google 
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Vann,        delivered  tbe  opinion  of  the 

court: 

By  the  act  of  1847,  now  Bubfltantially  em- 
bodied in  the  Code  of  Civil  Procedure,  a 
right  of  action  unknown  to  the  common  law 
was  created,  which  has  since  been  perpetu- 
ated by  the  revised  Constitution.  Laws 
1847,  chap.  450;  Const,  art.  1,  §  IS.  The 
personal  representatives  of  a  decedent  who 
left  a  husband,  wife,  or  next  of  kin  are  au- 
thorized to  "maintnin  an  action  to  recover 
damagea  for  a  wrongful  act,  neglect,  or  de- 
fault, by  which  the  decedent's  death  was 
caused,  against  a  natural  person  who,  or  a 
corporation  which,  would  nave  been  liable 
to  an  action  in  favor  of  the  decedent,  by  rea- 
son thereof,  if  death  had  not  ensued."  Code 
Civ.  Proc.  S  1902.  The  damafres  recovered 
in  Buch  an  action  "are  exclusively  for  the 
benofit  of  the  decedent's  husband  or  wife, 
and  next  of  kin;  and,  when  tlioy  are  col- 
lected, they  must  be  distributed  by  the  plain- 
tiff, as  if  they  were  untiequeathed  asMts, 
lenft  in  his  hands,  after  payment  of  all  d^ta, 
and  expenses  of  administration."  Id.  S 
1003.  "The  damages  awarded  to  the  plain- 
tiff may  he  such  a  sum  as  the  jury  .  .  . 
deems  to  be  a  fair  and  just  comp&nsation  for 
the  pecuniary  injuries,  resulting  from  the 
decedent's  death,  to  the  person  or  persons 
for  whose  beneflt  the  action  is  brought." 
Id.  S  1904.  Ihe  Revised  Statutes,  whii^  are 
modified  to  some  extent  hy  these  provisions 
of  the  Code,  authorize  an  executor  or  admin- 
istrator to  maintain  an  action  "for  wrongs 
don^  to  the  property,  rights,  or  interests  of 
another,"  after  his  death,  against  the  wronjr- 
doer,  and  after  his  death  "against  his  ext-cu- 
tors  or  admini<itrators  in  the  same  manner 
and  witli  the  like  effect  in  all  respects  as 
actions  founded  upon  contract**  This  pro- 
vision, however,  does  not  extend  to  actions 
for  slander,  libel,  assault  and  battery,  or 
false  imprisonment,  nor  to  actions  "for  inju- 
ries to  the  person  of  the  plaintiff  or  to  the 
pei  son  of  the  testator  or  intestate  of  any  ex- 
ecutor or  administrator."  2  Rev.  Stat.  9th 
ed.  p.  1907.  The  question,  therefore,  is 
whether  the  right  of  action  created  by  the 
act  of  1847,  and  continued  by  the  Code  of 
Civil  Procedure,  Is  to  recover  damages  for 
wrongs  done  to  the  property  rights  or  inter- 
e<its  of  another,  or  for  injuries  to  the  person 
of  the  decedent.  Some  confusion  has  arisen 
because  the  statute  creates  a  property  right 
out  of  an  injury  to  the  person,  and  confers 
it.  not  upon  the  one  injured,  but  upon  his 
representatives,  for  the  benefit  of  his  wife 
and  next  of  kin.  l^e  theory  of  the  statute 
is  that  damages  should  be  recovered  for  in- 
juries to  the  estate  of  the  benefidaries  of  the 
action,  which  injuries  were  caused  by  the 
death  of  the  decedent  The  beneficiaries 
nnmed  in  the  statute  sustain  such  a  legal  re- 
lation to  the  deceased,  by  blood  or  marriage, 
tliat  it  is  presumed  they  would  have  been  pe- 
cuniarily oenefited  by  his  continuanceinlife, 
and  hence  damages  are  allowed  for  a  wron;j- 
ful  act  or  omission  causing  his  death.  If  he 
had  lived,  the  support,  education,  or  services 
required  from  him  by  law,  as  well  as  bene- 
fits in  the  nature  ot  pita  conferred  in  the 
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past,  might  have  been  continued,  to  the  pe- 
cunioiy  advanta^  of  the  beneficiary.  So,, 
the  deoedoit,  by  continuing  to  live,  might  in- 
crease his  estate,  and  Uius  increase  the 
amount  to  be  inherited  from  him  upon  his 
death  in  the  course  of  nature.  Hence  the 
statute  declares  that  the  damages  awarded 
shall  be  a  fair  and  just  compensation  for  the 
pecuniary  injuries  resulting  from  the  deatii, 
not  to  the  person  injured,  but  to  the  person 
for  whose  benefit  the  action  is  brought. 
While  a  personal  injury  must  cause  the- 
death,  damages  are  allowed,  not  for  an  inr 
jury  to  the  person  deceased,  but  for  an  in- 
jury to  the  estate  of  the  beneficiary.  The 
statute  thus  contemplates  the  indirect, 
rather  than  the  direct,  effect  of  the  wrongful 
act.  This  is  evident  from  the  well-settled 
law  that  nothing  can  be  recovered  for  the 
pain  or  suffering  of  the  deceased,  if  he  lin- 
gers before  dying,  or  for  punitive  damages, 
even  when  aggravating  circumstances  would 
warrant  them,  if  the  action  were  between  the 

fierson  injured  ajid  a  person  inflicting  the  in- 
ury.  The  amount  of  damages  in  this  claae 
of  oases  depends  upon  the  value  of  the  rea- 
sonable expectation  of  pecuniary  benefita 
from  the  continuance  in  life  by  the  decedent 
to  the  husband  or  wife  and  next  of  kin. 
This  is  a  right  of  property  which  become* 
vested  in  the  beneficiaries  at  the  moment  of 
death,  and  can  be  converted  into  money 
through  a  statutory  action  brought  tor  their 
benefit  by  the  personal  representatives,  who 
are  simply  trustees  for  the  purpose.  Wood- 
en V.  Wc3iem  1\\  Y.  d  P.  R.  Go.  126  N.  Y.  10. 

13  L.  R.  A.  458,  26  N.  E.  1050.  The  damages 
bear  interest  from  the  date  of  the  death,  in 
accordance  with  the  general  rule  relating  to 
injuries  to  property,  which  is  never  applied 
in  cases  of  injury  to  the  person.  When  col- 
lected, the  damages  are  distributed  "as  if 
they  were  unbequeathed  assets."  Thus  the 
statute  creates  a  right  of  action  for  de.mage» 
tn  the  estate  of  the  beneficiaries  caused  by  a 
wrongful  aot  or  omission  which  deprived 
them  of  some  pecuniary  benefit  reasonably  to 
be  expected  from  the  continuance  in  life  of 
the  decedent.  Thai  right  of  action  was  the 
property  of  the  benefiiaarjr,  whidi  was  not 
forfeited  hy  his  death,  but  became  a  part  of 
his  estate.  No  order  of  revivor  would  have- 
been  necessary  in  this  case  if  the  beneflclaiy 
had  not  been  the  sole  administrator. 

The  weight  of  authority  is  in  accordance' 
with  these  views,  although  the  gradual  de- 
velopment of  the  law  upon  the  subject  has- 
resulted  in  some  diversity  opinion.  While 
the  question  was  not  up  in  one  of  the  earlj 
cases,  it  was  touched  upon  during  the  dis- 
cussion.   Oldfield  V.  jVew  York  rf  ll.  R.  Oo. 

14  N.  Y.  310,  316.  In  Qwn  t.  Jfoore,  15  N. 
Y.  432,  it  was  held  that  the  interest  of- the 
beneficiary  was  capable  of  assignment,  whioh 
is  a  test  of  the  right  to  revive.  In  deciding 
the  case  the  court  said:  "The  interest  of 
Mrs.  Kerns  was  also  assignaUe.  In  respect 
to  purely  personal  torts,  it  is  true  that  at 
common  law  the  right  of  action  ceases  with 
the  life  of  the  injured  party.  But  in  thi» 
case,  although  the  tort  wospersonal  to  th» 
child  who  died,  t^g^tet^te@(w^^  de- 
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-dares  thai  a  right  oi  aetiui  shall  Burviva  to 
tiie  administrator.  The  Uieory  of  the  stat- 
ute is  that  the  next  of  kin  have  a  pecuniary 
interest  in  the  life  of  the  person  kilted,  and 
the  value  of  this  interest  is  the  amount  for 
which  the  jury  are  to  give  their  verdict. 
Neither  the  personal  wroue  or  outrage  to  the 
'decedent,  nor  the  pain  and  suffering  be  may 
have  endured,  are  to  be  taken  into  the  ac- 
•count  These  woald  be  the  foundation  of  the 
action,  and  would  furnish  the  crito-ion  of 
damages,  if  death  had  not  ensued,  and  the 
injured  party  had  brought  the  suit.  But 
the  claim  of  the  administrator,  and  through 
him  of  the  next  of  kin,  is  altogether  differ- 
•ent.  The  statute  imputes  to  them  a  direct 
pecuniary  loss,  in  being  deprived  of  a  life  to 
them  of  greater  or  leas  value.  For  example, 
in  the  present  case  James  Kerns  was  a 
minor.  His  mother  was.  by  law,  entitled  to 
liis  services  until  he  should  come  of  age.  Of 
these  she  was  deprived  by  the  wrongful  or 
negligent  act  of  the  defendants,  which  de- 
-atroyied  his  lifei  The  common  law  gave  no 
Action  for  this  injury.  The  statute,  pos- 
sibly with  greater  justice,  declares  a  differ- 
ent principle,  and  holds  the  wrongdoer  li- 
able to  make  corap«iBation.  .  .  .  The  in- 
terest which  a  person  has  In  the  life  of  an- 
■<itheT  on  whom  ne  is  dependent,  or  to  whose 
services  he  is  entitled,  tJie  legislature  have 
chosen  to  regard  as  a  pecuniary  right,  a 
right  having  the  essential  attributes  of  prop- 
•erty,  so  that,  when  it  is  taken  away,  compen- 
sation is  due."  In  a  later  case  it  was  said 
in  a  dissenting  opinion,  written  by  the  same 
judge,  that  these  Tfews  were,  in  some  re- 
spects, not  well  oonsidered.  Whitford  t. 
Panama  R.  Co.  23  N.  Y.  465,  480.  The  cases 
-muftt  be  read  in  connection  with  the  statute 
in  force  at  the  time  thcv  aroee,  and  hence 
Dickens  v.  Xew  York  C.  It.  Co.  23  N.  Y.  158, 
1)86  no  significance,  becauf»p  the  act  did  not 
include  the  husband  as  a  beneficiary.  When 
the  Tilley  Case  was  first  before  the  court  it 
wM  held  that  there  could  be  no  recovery 
-for  the  expectancy  of  the  children  of  a  mar- 
ried woman  from  her  earnings.  beeauM,  as 
the  law  then  stood,  such  earninfrs  became 
the  property  of  her  husband  as  soon  as  re- 
sJiTfd.  The  question  relating  to  the  value  of 
■probable  succession"  was  discussed,  with  a 
stron?  intimation  that  it  was  the  proper  ba- 
sil of  damages.  7*1716^  v.  Hudson  River  R. 
€o.  24  N.  Y.  471,  474.  That  case  came  be- 
fore the  eonrt  a  second  Ume  in  89  N.  Y.  252, 
86  Am.  Dee.  where  it  was  held  that,  in 
an  action  for  negligence  resulting  in  the 
death  of  a  mother,  evidence  of  her  capacity 
for  business  and  to  save  money,  and  also  to 
fjestow  upon  her  children  such  training,  in- 
struction, and  education  as  would  be  pecun- 
iarily servieeable  to  than  in  after  life,  is  ad- 
missible on  the  question  of  damages.  In  the 
-course  of  its  opinion  the  court  said  with  ref- 
■sreine  to  Uiese  elements  of  damages  that,  "it 
la  not  essential  to  show  that  they  necessarily 
result  hi  direct  pecuniary  advantage.  It  is 
sufficient  that  they  may  do  so,  that  they  often 
rdo  BO,  that  it  is  possible  and  not  improbable 
,that  such  may  be  the  result,  and  that  there- 
fore these  items  may  be  set  forth  and  pre- ' 
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sented  for  the  eou8iderati<m  and  deliberation 
of  the  jury,  to  he  disposed  of  as  th^  shall 

deem  to  be  just."  To  the  same  effect  are 
Mclntyre  v.  New  York  0.  K.  Co.  37  N.  Y. 
287,  289;  O'i/ara  v.  Hudson  River  R.  Co.  S8 
N.  Y.  4i5,  98  Am.  Dec.  61 ;  and  McOovem 
V.  Netu  Yoi'k  C.  d  B.  R.  R.  Co.  67  N.  Y.  417, 
424.  In  Creffin  v.  Brooklyn  Orosstovm  R. 
Co.  75  N.  Y.  102,  104.  31  Am.  Rep.  469,  the 
court  said;  "The  rights  and  interests,  for 
tortious  injuries  to  which  this  statute  pre- 
serves the  right  of  action,  have  frequently 
been  considered ;  and  it  is  generally  conceded 
that  they  must  be  pecuniary  rights  or  inter- 
ests by  injuries  to  which  the  estate  of  the 
deceased  ia  diminished."  That  is,  by  dimin- 
ishing his  estate  the  valne  of  the  right  of  in- 
heritance ia  diminished,  and  thus  t£e  benefl- 
maries  are  in  lured  in  their  estate.  In  11  eg- 
erich  r.  Keddie,  M  N.  T.  258.  52  Am.  Rep. 
2.5,  1  N.  E.  787,  it  was  held  that  the  cause 
of  action  for  damages  from  negligence  result- 
ing in  death  abates  upon  the  death  of  the 
wrongdoer,  and  that  an  action  cannot  be 
maintained  against  his  representatives. 
Tliis  is  a  necessiary  result  from  the  fact  that 
the  Code  modifies  the  Revised  Statutes  and 
the  common  law  only  as  to  the  personal  r^ 
resentatives  of  the  person  injured,  and  not 
as  to  those  of  the  person  who  inflicted  the  in- 
jury. In  Littlewood  v.  yew  York,  89  N.  Y. 
24,  42  Am.  Rep.  271,  it  was  held  that  "when 
one  injured  by  the  wrongful  act,  neglect,  or 
default  of  another  brings  suit  and  recovers 
damages  for  the  injury  in  his  lifetime,  in 
case  deatii  subsequently  results  from  the  in- 
jury his  personal  representatives  cannot 
maintain  an  action  under  the  act  of  1847." 
Aa  a  matter  of  course,  the  beneficiaries,  in 
the  absence  at  least  of  express  authority 
from  the  legislature,  couM  not  have  in  ef- 
fert  a  double  recovery — First,  through  the 
settlement  with  the  intestate,  and  inheri- 
tanoe  from  him ;  and,  second,  through  the  sc- 
tion  under  the  statutow  It  appears  from  an 
examination  of  the  record  in  Thonutt  v.  Utioa 
d  B.  «.  R.  Co.  fl  N.  T.  Civ.  Proo.  Rep.  358, 
34  Hun.  fl2B.  98  N.  T.  649,  that  the  trial 
eonrt  submitted  to  the  jury  the  following 
question  upon  the  subject  of  damages : 
"What  was  the  reasonable  exocctation  of  pe- 
cuniary benefit  to  the  next  of  kin.  by  inheri- 
tance or  otherwise,  from  the  continuance  in 
life  of  the  deceased,  worth  in  money!"  In 
that  case  the  deceased  was  an  unmarried 
man  who  left  him  surviving  only  brothers 
and  sisters  and  children  of  deceased  brothers 
or  sisters;  and  it  was  held  in  all  the  courts 
that  the  question  submitted  to  the  jury  em- 
braced the  correct  measure  of  damages.  So, 
in  Keenan  v.  Brooklyn  City  R.  Co.  145  N.  Y. 
348,  350,  40  N.  E.  'l6,  it  was  said:  "The 
jury  in  determining  the  amount  of  damages 
that  should  be  awarded  was  In  duty  bound  to 
consider  the  various  elements  of  pecuniary 
loss  sustained  by  the  father.  First,  the 
probable  earnings  of  the  son  during  his  mi- 
nority over  and  above  his  support,  clothing, 
and  education;  next,  the  probability  of  his 
living  and  becoming  of  sufiicient  ability  to 
snpport  his  father  in  ease  of  his  becoming 
aged,  poor,  and  unable  to  BupnoEt  himaeli; 
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«nd  then  they  had  the  right  to  consider  the 
aniount  he  would  have  brought  to  hti  next 
of  kita  while  liTing  and  their  pnwpeot  of  in* 
heriting  from  lum  after  death.  Joiuuon  y. 
Long  Island  B.  Co.  80  Hun.  306,  30  K.  T. 
Supp.  318,  Affirmed  in  this  court  in  144  N.  Y. 
719,  39  N.  E.  857."  See  also  Thompson,  Neg. 
465;  Sedgw.  Damages,  572;  3  Sutherland, 
Damagea,  282;  Terry  v.  Jetoett,  78  N.  Y. 
338;  KeUotig  v.  A'cic  Ywk  C.  <f  H.  R.  R.  Co. 
79  N.  Y.  72 ;  Murphy  v.  Xew  York  C.  A  E.  R. 
R.  Co.  88  N.  Y.  445;  Houghkirk  v.  Delaicare 
&  n.  Canal  Co.  92  N.  Y.  219,  44  Am.  Rep. 
370;  Harlingcr  v.  Neic  York  C.  £  H.  R.  It, 
Co.  92  N.  Y.  061;  Loektcood  v.  New  York,  L. 
B.  d  IF.  R.  Co.  98  N.  Y.  523;  Mundt  v.  Qloh- 
ner.  24  App.  Div.  110,  48  N.  Y.  Supp.  94t). 

l^us  it  appears,  both  from  the  statute 
and  the  authorities,  that  the  damages 
awarded  for  the  nt^Iigent  act  are  such  as  re- 
sult to  the  property  rights  of  the  person 
or  pei-sons  for  whose  benefit  the  cause  of  ac- 
tion was  created.  Nothing  is  allowed  for  a 
personal  injury  to  the  personal  representa- 
tivts  or  to  the  benellciaries,  but  the  allow- 
ance is  simply  for  injuries  to  the  estate  of  the 
latter  eauseJ  by  the  wrongful  act  The  stat- 
ute, as  it  has  been  held,  is  not  simply  reme- 
dial, but  creates  a  new  cause  of  action  in  fa- 
vor of  the  personal  representatives  of  the  de- 
ceased, which  is  wholly  distinct  from,  and 
not  a  revivor  of,  the  cause  of  action  which, 
if  he  had  survived,  he  would  hare  had  for 
his  bodily  injury.  "Although  the  action  can 
be  maintained  only  in  the  cases  in  which  it 
could  have  been  brought  by  Uie  deceased  if 
he  had  survived,  the  damages,  nevertheless, 
are  given  upon  different  principles  and  for 
dilTerent  causes.  In  an  action  brought  by 
a  person  injured,  but  not  fatally,  by  the  neg- 
ligence of  another,  he  recovers  for  his  pe- 
cuniary loss,  and  in  addition  for  his  pain  and 
BulTering  of  mind  and  body,  while  under  the 
statute  it  is  not  the  recompense  which  would 
have  belonged  to  him  which  is  awarded  to 
hit  personal  representative,  but  the  damages 
are  to  be  estimated  'with  referenee  to  the  pe- 
cuniary injuries  resulting  from  such  death  to 
the  wife  and  next  of  kin  of  such  deceased 
Mrson.'  "  WUtford  t.  Patiama  R.  Co.  23  N. 
V.  465,  489,  As,  in  the  language  of  the 
statute,  "the  damages  awarded  to  the  plain- 
tiff" are  to  be  estimated  on  the  basis  of  "a 
fair  and  just  compensation  for  the  pecuniary 
injuries  resulting  from  the  decedent's  death 
to  the  person  or  persons  for  whose  benefit 
the  action  is  brought,"  we'  think  the  injury 
is  for  a  wrong  done  "to  the  property,  righ^ 
or  interests"  of  the  beneflciaiy,  and  that 
hence  the  cause  ttf  action  survives;  the  re- 
covery, if  any,  beinff  a  part  of  his  estate, 
the  same  as  it  would  have  been  if  collected 
and  paid  over  before  his  death. 

The  order  appealed  from  should  therefore 
be  affirmed,  with  costs,  and  the  question  oer- 
tilled  to  us  answered  in  the  offlnnatin. 

Parker,  Ch.  J.,  and  O'Brien.  Bartlett, 
Haiskt,  IrfUidoMt  and  Onllon,  JJ.,  concur, 
n  L.  IL  A. 


Geoi:;ge  SBESGK,  Appt^ 

V. 

Albert  W.  HAM,  Retpt. 

(163  H.  T.  S20l) 

1.  A  conelnslve  presnniptlon  that  m 
Jndsniviit  of  reT«r«al  by  tfa«  miipel- 
iKte  dlvlaloB  was  not  based  upon  a  gues- 
tloD  of  fact  arises  under  Code  CIt.  Proc.  ( 
13SS,  when  the  order  of  reversal  Is  silent  up- 
on that  subject,  althougli  the  opinion  In  that 
court  shows  an  Intention  to  reverse  upon  the- 
facts  as  well  as  tbe  law. 

a.  The  burden  of  proof  ma  to  tke  cost 
of  performlnic  certain  Items  of  a  contract 
In  accordance  wltb  Its  terms  is  upon  the  con- 
tractor, wbere  tbe  question  at  Issue  Is  wltb 
respect  to  tbe  amount  to  be  allowed  to  the 
owner  for  failure  to  make  a  full  compliance 
with  the  contract. 

3.  SnbatHntinl  perCormanee  of  a  bnlld- 
Ins  con  tract  reqnlrlnic  Klriler*  of  n 
certain  lenictb  and  properly  placed,  and  a 
wooden  partition  on  a  brick  wall  in  tbe  cel- 
lar, for  which  recovery  may  be  hnd  on  the 
allowance  of  compensBtlon  for  defecra,  1» 
not  made  where  these  thinRS  are  not  done, 
and  tbeir  omlsalon  constitutes  structural  de- 
fects of  80  essential  a  rbnracter  that  Iher 
cannot  be  remedied  without  partial  recon- 
■tructlon  of  tbe  building. 

(June  6,  1000.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Third  Department,  reversing  a  judg- 
ment entered  in  the  office  of  the  cleik  of 
Bensselaer  County,  upon  the  report  of  the 
referee  in  plaintiff's  favor  in  an  aclion 
brought  to  recover  an  amount  Rne;*ed  to  bo 
due  on  a  building  contract.  Affirmed. 

Statement  by  Vann,  J.: 

This  action  was  brought  to  recover  a  bal- 
ance alleged  to  be  due  the  plaintiff  from  the 
defendant  upon  a  building  contract  entered 
into  by  theim  on  the  15th  of  September, 
1888.  The  plaintiff  alleged  performance,  ad- 
mitted the  payment  of  $2,600  on  aoconnt^ 
and  sought  to  recover  a  balance  of  V2.044.<- 
97,  which  included  the  sum  of  $'144.07 
claimed  to  be  due  for  extra  work.  The  de- 
fendant, among  other  defenses,  denied  that 
the  contract  had  been  performed  on  the  nart 
of  the  plaintiff.  The  referee  before  wnom 
the  action  was  tried  found  generally  that 
the  contract  had  been  substantially  per- 
formed, but  he  also  found  speciftcally  as  foU 
Iowa ;  "There  were  slight  omissions  and  de- 
viations in  the  performance  of  the  oontraet 
and  specificationa  by  the  plaintiff  from  the 
strict  letter  of  the  contract,  but  such  omis- 
sions and  deviations  were  through  inadvert- 
ence on  the  plaintifTs  part,  and  were  noi 
wilful  or  intentional.  Some  of  said  omis- 
sions and  deviations  were  at  the  reouest 
and  with  the  consent  of   the  defenaant. 

KoTB. — On  the  matter  of  anbsfantlal  compli- 
ance with  building  contract,  see  aleo  Boettler  v. 
Tendkck  (Tez.)  S  L.  R.  A.  2*0.  and  aete;  anA 
nillott  T.  Caldwdl  (llina.)  9  L.  B.  A.  62,  an« 
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Other  omiMioni  and  dcviationi  were  iieees- 
■ary  or  deeiriMe  if  the  building  was  to  be 
properly  constructed,  and  suca  omiasions 
would  be  uBual  and  cuetomary  in  a  house 
built  on  the  plan  of  the  house  in  questicm. 
Such  omissions  and  deviations  did  not  pre- 
Ttnt  a  substantial  perfomuuioe  of  the  con- 
tract, and  were  in  no  wise  repugnant  to 
it.  Such  omissions  and  deviations  of  the 
work,  arising  neither  from  the  consent  of 
the  owner  nor  necessity,  crasisted  diiefly  as 
follow*:  Failure  to  place  toidging  in  cer- 
tain places  provided  by  the  contract;  fail- 
ure to  supply  oertaic  collar  braces;  failure 
to  have  girders  of  certain  length,  and  prop- 
erty placed;  failure  to  have  trimmers  and 
headers  double  instead  of  single  according 
to  the  contract;  fsilure  to  put  drawers  and 
shelves  in  closets,  pursuant  to  plana  and 
spcciiications;  failure  to  place  wooden  par- 
tition on  a  brick  wall  la  basement  Such 
defects  and  other  small  defects  appearing  in 
the  building,  proved  to  be  due  to  any  fault 
on  the  part  of  the  plaintiff,  could  be  reme- 
died for  $50,  which  is  an  adequate  allow- 
ance for  the  same  under  the  evidence.  The 
defendant  might  have  been  entitled  to  a 
greater  allowance  on  account  of  the  defect- 
ive perforntsuce  if  he  had  proved  and 
claimed  what  it  would  have  coat  to  oranplete 
the  contract  strictly  according  to  its  terms. 
But  be  did  not  give  auch  proof,  and  hence 
there  is  no  basis  for  sueh  allowance."  He 
found,  as  a  conclusion  of  law,  that  the 
plaintiff  was  entitled  to  recover  the  sum  of 
$202.32  for  extra  work,  together  with  the 
balance  unpaid  uptm  the  original  contract, 
after  deducting  $50  on  account  of  "immate- 
rial defects  in  the  plaintiff's  work."  The 
judgment  entered  accordingly  was  reversed 
by  the  appellate  division;  the  order  of  re- 
veraal  being  general  in  form,  with  no  state- 
ment  that  the  judgment  wis  reversed  or  the 
new  trial  granted  upon  a  question  of  fact 

ifr.  O.  B.  WelliBfftoB,  for  appellant: 
It  must  be  presumed  that  the  judgment 
was  reversed  because  of  an  error  of  law,  and 
not  upon  the  facts. 

Code  Civ.  Proe.  §  1338;  Leteia  v.  Barton, 
106  N.  Y.  70,  12  N.  E.  437 ;  Riendetw  r.  Bui- 
look,  147  N.  Y.  2(19,  41  N.  E.  561 ;  Bomeisler 
v.  Forater,  IM  N.  Y.  229,  39  L.  R.  A.  240. 

48  N.  E.  534:  Parker  v.  Day,  165  N.  Y.  383, 

49  N.  E.  104fl:  Canda  v.  Totten,  157  N.  Y. 
281,  61  N.  E.  989;  PetrU  v.  Hamilton  Col- 
Uge,  168  N.  Y.  4j)8,  68  N.  E.  216; 
Lannon  v.  h^tnah,  160  K.  Y.  483.  65  N.  E.  5. 

A  literal  performance  In  every  detail  was 
not  a  condition  precedent  to  payment  de- 
fendant 

aiadua  V.  Black,  60  N.  Y.  145,  10  Am. 
Rep.  440,  67  N.  Y.  663 ;  Woodicard  v.  Ful- 
ler, 80  N.  Y.  312;  EMkmann  v.  Pinkney,  81 

N.  Y.  213. 

Whether  a  contract  has  been  substantially 
performed  is  a  question  of  fact  dependent 
npon  all  the  drenmstaoces  of  the  case,  to  be 
determined  by  the  trial  court 

VoIm  v.  Whitney,  88  N.  Y.  R48. 

The  rule  which  once  prevailed,  requiring 
literal  perfwrnaao^  hu  been  relazed.  Sub- 
Si      R.  A. 


stantial  performance  and  good  faith  are  all 
that  are  now  required. 

Crouch  y.  Ovtmann,  134  N.  Y.  60,  31  N. 
E.  271;  T^olan  v.  Whitney,  88  N.  Y.  048; 
Phillip  V.  Gallant,  62  N.  Y.  257;  Woodicari 
V.  Fuller,  80  N.  Y.  312;  Johnson  v.  DePeya- 
ter,  50  N.  Y.  866;  Heckmann  v.  Pinkncy,  81 
N.  Y.  213;  Ouataveson  v.  McOay,  12  Daly, 
424;  Oibbona  v.  Russell,  37  K.  Y.  S.  R.  402, 
13  N.  Y.  Supp.  879;  Oberliea  v.  BuUinger, 
132  H.  Y.  698,  30  N.  E.  999;  Miller  v.  Bern- 
jamin,  142  N.  Y.  616,  37  N.  E.  631. 

Jf r.  Gkmrles  E.  Fattersoit,  for  respond- 
ent; 

In  the  case  of  a  reversal  by  the  appellate- 
division  of  a  judgment  entered  upon  the 
verdict  of  a  jury,  unless  the  Older  of  re- 
versal affirms  upon  the  facts  and  reverses 
upon  questions  of  law  only,  this  court  can- 
not review  the  deciaion  of  th«  appellate  di- 
visiMi. 

Harris  t.  Bwrdett,  73  N.  Y.  136;  Cooke 
V.  Underhill  Mfg.  Co.  138  N.  V.  610,  33  N. 
E.  728;  Peil  v.  Reinhart,  127  N.  Y.  381,  12 
L.  R.  A.  843,  27  N.  E.  1077;  Williams  v. 
Delaware,  L.  4  W.  R.  Co.  127  N.  Y.  643,  27 
N.  E.  404;  Amherst  College  v.  Ritch,  151 
N.  Y.  282,  37  L.  R.  A.  305,  45  N.  E.  870. 

The  order  appealed  from  must  be  afSrmed, 
if  the  record  preaents  any  error  upon  the 
part  of  the  referee  calling  for  a  reversal  of 
hia  report 

Cobh  V.  Hatfield,  46  N.  T.  S33;  Caawelt 
V.  Haeard,  121  N.  Y.  484,  24  N.  E.  707. 

The  plaintiff  entirely  failed  to  prove  a 
case  under  his  complaint,  and  wma  not  en- 
titled to  recover  at  all,  under  t^e  pleading* 
in  the  case. 

If  he  wanted  to  show,  as  the  referee  per- 
mitted him  to  show,  that  details,  variations, 
and  deviations  vrere  excusable  or  waived, 
it  was  absolutely  essential  ttiat  he  should 
plend  tJie  facts  as  he  «q)ected  to  prove 
them. 

Oakley  v.  Morton,  11  N.  Y.  30,  62  Am, 
Dec.  49;  O'Leary  v.  New  Tork  Bd.  of  Edu. 
9  Daly,  181 ;  Smith  v.  Brovm,  17  Barb.  431 ; 
Clegg  v.  Vmo  York  Neu>apaper  Union,  7i 
Hun,  395.  25  N.  Y.  Bupp.  665;  Bogardue 
V.  New  York  h.  Ine.  Co.  101  N.  Y.  328,  4  N. 
E.  622 ;  Crane  t.  JTfW&el,  2  Jonee  &  8.  443; 
La  Chiootte  T.  Riohmond  R.  A  fleofric  Co, 
16  A  pp.  DiT.  880,  44  N.  Y.  Supp.  76. 

The  uncontradicted  evidence  in  the  ease 
shows  that  the  plaintiff  has  not  complied 
with  the  conditions  of  the  contract  alleged 
in  his  complaint.  A  performance  of  those 
conditions  was  not  waived  by  the  defendant,, 
and  therefore  the  plaintiff  was  not  entitled 
to  recover. 

Smith  V.  Brady,  17  N.  Y.  187,  72  Am.  Dec 
442;  Olacius  v.  Black,  50  N.  Y.  145,  10  Am. 
Rep.  449,  67  N.  Y.  563;  Flannery  v.  Saha^ 
gian,  83  Hun,  109,  31  Am.  Rep.  300:  Arwfer- 
son  v.  i>«teret<,  86  Hun,  600,  38  N.  Y.  Supp. 
741. 

Where  by  the  terma  of  a  contract  the  per- 
formance of  certain  apecifted  work  la  a  eon* 
dition  precedent  to  payment,  a  failure  upon 
the  pert  of  the  contractor  to  perform  in  any 
particular.  If  wilful  and  without  j^nnu^wili. 
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prevent  a  recovery  for  the  work  done.  In 
such  case  the  comparative  extent  of  the  de- 
fault will  not  be  inquired  into. 

Cra7ie  V.  Knubel,  61  N.  Y.  04&;  Holan  T. 
Whitney,  88  N.  Y.  648. 

Such  defecta  as  the  referee  finds  arose 
neither  from  the  consent  of  the  owner  nor 
from  necessity,  were  matters  of  importance, 
and  constituted  such  materiaj  variations 
irom  the  contract  as  to  prevent  a  substan- 
tial performance  thereof. 

Vun,  J.,  delivered  the  opinion  of  the 
■court: 

According  to  the  opinion  of  the  appella>te 
division,  it  was  the  intention  of  that  court 
to  reverse  the  judgment  upon  the  facta  as 
well  as  the  law ;  but,  as  the  order  of  revers- 
al ia  silent  upon  the  subject,  tiie  statute 
compels  us  to  presume  that  the  judgment 
was  not  reversed  upon  a  question  of  fact. 
Code  Civ.  Proc.  §  1338;  Bomeisler  v.  Fors- 
ter,  154  N.  Y.  229,  39  L.  R.  A.  240,  48  N.  E. 
534;  Eoehler  v.  Hughes,  148  N.  Y.  507,  42 
N.  E.  1051.  It  is  important  for  counsel,  in 
preparing  a  judgment  or  order  to  isirry  into 
«ffect  the  decision  pf  an  appellate  division, 
to  see  that  it  is  so  drawn  as  to  properly  ex- 
press what  the  court  actually  decided.  We 
have  repeatedly  called  attention  to  the  ne- 
cessity, when  the  reversal  is  on  the  facts 
or  when  the  affirmance  is  unanimous,  of  so 
i^tating  in  the  order  of  judgment,  yet  cases 
are  constantly  coming  before  us  in  which 
the  rights  of  parties  are  sacrificed  by  a  dis- 
regard of  the  practice  established  by  the  \eg- 
islatare  or  the  oourt. 

The  condition  of  the  record  leaves  only 
three  classes  of  errors  open  to  our  consid- 
eration :  ( 1 )  Whether,  upon  the  facts  found 
by  the  referee,  his  conclusion  of  law  is  cor- 
rect; (2)  whether  an  essential  fact  was 
found  without  any  evidence  which,  accord- 
ing to  any  reasonable  view,  would  warrant 
it;  (3)  whether  a  material  error  was  com- 
mitited  in  receiving  or  rejecting  evidence. 
Oatmon  v.  McOuire,  160  N.  Y.  476,  65  N.  E. 
7;  Petrie  v.  Hamilton  College,  1S8  N.  Y. 
458.  S3  N.  E.  216;  Edaon  v.  Bartow,  164  N. 
T.  100,  48  N.  E.  541;  Otten  v.  Manhattan 
R.  Co.  150  N.  Y.  395,  44  N.  E.  1033.  If  the 
referee  committed  one  or  more  errors  under 
this  classification,  the  order  of  the  appel- 
late division  reversing  his  judgment  upon 
a  question  of  law  only  should  be  affimwd; 
otherwise,  it  should  be  reversed. 

The  referee  found  that  the  contract  in 
question  had  been  substantially  performed 
tiy  the  plaintifT,  yet  he  also  found  certain 
omissions  and  defects  for  which  he  allowed 
compensation  to  the  defendant,  and  certain 
other  omissions  and  defects  for  which  he  al- 
lowed no  compensation  because  the  defend- 
ant did  not  prove  what  it  would  cost  to  com- 
plete the  contract  in  this  regard.  Thus, 
upon  the  face  of  the  report,  tlte  question 
arises  vh^her  the  burden  was  upon  the  con- 
tractor or  the  owner  to  show  what  it  would 
■cost  to  remedy  defects.  The  question,  as 
presented  by  the  record,  is  the  same  ew  if 
the  plaintiff  had  alleged  substantial  instead 
■ot  complete  performance,  because  that  w  the 
«I  L.  R.  A. 


basis  upon  which  he  recovered.  In  wder  to 
recover  at  all,  he  was  obliged  to  show  either 
full  or  substantial  performance.  Upon 
showing  full  performance  he  could  recover 
the  full  contract  price,  but  upon  showing 
substantial,  which  is  but  partial,  perform- 
ance, he  could  only  recover  the  contract 
price  after  deducting  the  sum  required  to 
remedy  the  omissions  whidi,  .wh^  remedied, 
would  make  performance  oiHnplete.  Each 
party  would  thuB  get  what  he  was  equitably 
entitled  to,— the  plaintiff,  payment  for  alt 
that  he  did;  and  the  defendant,  compensa- 
tion for  all  that  the  plaintiff  omitted  to  do. 
Clearly,  there  should  be  no  recovery  for 
what  the  plaintiff  agreed  to  do  but  did  not 
do,  yet  such  is  the  effect  of  the  decision  v« 
are  reviewing.  Subetantial  performance  is 
performance  except  as  to  unsubstantial 
omission,  with  compensation  therefor.  When 
the  omission  Is  slight  and  unintentional,  in 
order  to  prevent  the  hardship  of  a  failure 
to  recover  even  for  that  which  was  well 
done,  oompensation  is  substituted,  pro  tanto, 
for  performance.  This  is  the  modem  rule, 
adopted  upon  the  theory  that  the  parties 
are  presumed  to  have  impliedly  agreed  to 
do  what  was  reasonable  under  all  the  cir- 
cumstances with  reference  to  the  subject  of 
performance.  Thus,  it  was  said  in  Wood- 
toard  V.  Fuller,  80  N.  Y.  312,  315:  "If  the 
plaintiff  is  to  be  held  strictly  to  the  terms 
of  his  contract,  he  must  fail  to  recover 
tliereon,  and  that  he  should  be  is  the  effect 
of  the  earlier  oases  in  this  stete.  See  those 
cited  in  the  opinion  of  Comstock,  J.,  in 
Smith  T.  Brady,  17  N.  Y.  186.  72  Am.  Dec 
442.  But  there  has  been  a  relaxation  of 
that  rule,  and  now  on  such  a  contract  there 
may  be  a  recovery  without  a  literal  or  exact 
performance  of  it.  It  is  now  the  rule  that 
where  a  builder  has  in  good  faith  intended 
to  comply  with  the  contract,  and  has  sub- 
stantially complied  with  it,  although  there 
may  be  slight  defecte,  caused  by  inadvert- 
ence or  unintentional  omissions,  he  may  re* 
cover  the  contract  price,  less  the  damage  on 
account  of  such  defects."  So,  in  Jfolan  r. 
Whitney,  88  N.  Y.  648,  640,  the  court  an- 
nounced that  "it  is  a  general  rule  of  law 
that  a  party  must  perform  his  contract  be- 
fore he  can  claim  the  consideration  due  him 
upon  performance,  but  the  performance  need 
not  in  all  cases  bie  literal  and  exact.  It  is 
sufficient  if  the  party  bound  to  perform,  act- 
ing in  good  faith,  and  intending  and  at- 
tempting to  perform  bis  contract,  does  m 
substantially;  and  then  he  may  recover  for 
his  work,  notwithstending  slifjrht  or  trivial 
defecte  in  performance,  for  which  oompensa- 
tion may  be  made  by  an  allowance  to  the 
other  party."  We  quote  from  still  another 
case  OB  follows:  "The  question  of  subsUn- 
tial  performance  depends  somewhat  on  the 
good  faith  of  the  contractor.  If  be  has  in- 
tended and  tried  to  comply  with  thecontract, 
and  has  succeeded,  except  as  to  some  slight 
things  omitted  by  inadvertence,  he  will  be 
allowed  to  recover  the  contract  price,  less 
the  amount  necessary  to  fully  compensate 
th9  owner  for  the  damages  susteined  by  the 
omission.   Woodward  t..  ^uUer.  80  m.  T. 
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^12;  Jfolan  T.  Whitney,  88  N.  T.  648;  PhiU 
Hp  V.  Oallant,  62  N.  Y.  256,  264;  Oladus 
T.  Black,  SO  N.  Y.  145,  10  Am.  Rep.  449« 
«.  0.  07  N.  Y.  063,  566 ;  Johnaon  t.  De  Peya- 
•Mr,  50  N.  Y.  666;  Sinolair  v.  Tallmadge, 
-35  Barb.  602."  Van  OUef  v.  Van  Veohten, 
130  N.  Y.  571,  570,  29  N.  E.  1017. 

He  wbo  relies  upon  Bubstantial  as  con- 
trasted with  complete  performance  must 
j>rove  the  expense  of  supplying  the  omis- 
«ions,  or  he  fails  in  bis  proof;  for  be  can- 
not recover  for  full  performance  when  a 
part  M  the  eontraet  ia  still  unperformed. 
The  doctrine  of  substantial  performance  nec- 
-cssarily  includes  compensation  for  all  de- 
fects which  are  not  so  slight  and  insignifi- 
-cant  as  to  be  safely  "oTerlooked  on  the  prin- 
ciple of  de  minimis  non  ouTat  lea>."  Van 
€lief  V.  Van  Veohten,  130  N.  Y.  671,  679, 
29  N.  E.  1017.  Unsubstantial  defects  may 
be  cured,  but  at  tfae  expense  of  the  extract- 
or, not  of  the  owner.  The  contractor  cannot 
reooTer  the  entire  contract  price  when  de- 
fects or  omissions  appear;  for  he  must  show, 
not  only  that  they  were  unsubstantial  and 
nnintraitional,  but  also  the  amount  needed 
to  make  them  good,  so  that  it  can  be  de- 
-ducted  from  the  contract  price,  and  a  re- 
covery had  for  the  balance  only.  This  is  an 
«asential  part  of  aubatantial  performance, 
and  hence  the  proof  should  be  furnished  by 
the  one  who  claims  substantial  performance. 
^mtnermann  v.  Jourgenaen,  38  N.  Y.  S.  B. 
414,  14  N.  Y.  Supp.  648,  Id.  70  Hun,  222, 
^8,  24  N.  Y.  Supp.  170.  Affirmed  in  144  N. 
Y.  656,  30  K.  E.  869;  Cutler  v.  Close,  5  Car. 
*  P.  337;  Chitty,  Contr.  13th  ed.  620;  1 
HudaoQ,  Bl^.  Contx.  p.  394.  There  was 
nothing  decided  in  Beakmann  v.  Pinkney,  81 
JH.  Y.  211,  which  is  relied  upon  by  the  plain- 
tiff, tliat  is  in  conflict  with  these  riews; 
for  in  that  caw  the  referee  found  that  the 
''defendant  had  waived  pOTformanoe  as  to 
-the  items  wherein  there  was  not  perfect  per* 
-fottnance."  When  the  plaintiff  shows  uiat 
he  performed  his  contract,  he  is  entitled  to 

i'ndgment  for  the  contract  price;  but  when 
le  shows  that  he  performed  his  contract, 
■except  that  through  inadvertence  he  omitted 
to  do  some  unsutetantial  things,  he  is  not 
entitled  to  recover  anything  until  he  shows 
-th«t  the  things  omitted,  if  worthy  of  any  at- 
tention whatever,  can  be  supplied  for  a  com- 
paratively small  sum,  in  which  event  he  can 
recover  the  contract  price  after  deducting 
"that  sum.  This  rule  is  liberal  to  the  con- 
"toactor,  for  it  allows  him  to  recover  when 
be  has  not  fully  performed,  and  it  cannot 
1m  extended  without  danger  to  the  integrity 
■<tt  the  omtraet.  As  he  does  not  show  full 
perfonraao^  it  is  not  requiring  too  much  of 
him  to  show  what  it  will  cost  to  remedy  the 
-defects,  in  order  to  permit  him  to  recover 
the  contract  price,  leas  the  sum  allowed  for 
-defective  performance.  It  is  for  him  to 
•how  tills;  for  otherwise  the  owner  could 
aay,  "Am  I  to  pay  according  to  my  promise, 
■wum  the  oontimetor  does  not  porform  ac- 
•mtUng  to  hiit"  The  one  who  fails  in  fully 
performing,  and  who  inmdces  the  doctrine 
•M  substantial  performance,  most  furnish 
the  evidenee  to  measure  the  comprasation 
.»!  L.  B.  A. 


for  the  defects,  sa  that  Is  the  substitute  for 
his  failure  to  do  as  he  agreed.  The  learned 
referee  tiierefore  inadvertently  committed  aa 
errm  of  law  when  he  found  tiiat  tiie  defend- 
SAt  would  liave  been  entitied  to  a  greater 
allowance  on  account  of  defective  perform- 
ance if  be  bad  proved  and  claimed  what  it 
would  cost  to  complete  the  contract  strieUy 
according  to  its  terms,  as  it  was  for  the 
plaintiff,  not, for  the  defendant,  to  furnish 
the  evidence  ix>  measure  the  allowance  for 
omissions  and  defects. 

We  are  also  of  the  (pinion  that  he  fall 
into  further  error  yrhen  he  found  that  the 
defects  "for  which  the  plaintiff  is  held  to 
be  responsible  were  not  pervasive,  and  did 
not  constitute  a  deviation  from  the  general 
plan,  and  were  not  so  essential  that  the  cAy 
jecte  of  the  parties  in  making  the  contract 
and  its  purpose  have  not,  witiiout  difficulty, 
been  accomplished."  We  And  no  evidence 
which,  according  to  ai^  reaaonaUe  view, 
supports  this  finding,  so  far  as  the  ''f^lura 
to  have  girdera  of  certain  length  uid  prop- 
erly  placed,"  and  the  "failure  to  place 
wooden  partition  on  a  bride  wall  in  base- 
ment," are  ooncemed.  These  were  structu- 
ral defects,  which  affected  the  solidity  of  the 
building,  and  tended  to  defeat  tiie  object  of 
the  contract.  They  were  deviations  frtun 
the  general  plan  of  so  essential  a  character 
that  th«y  cannot  be  ronedied  without  pcu> 
tially  reoonstrueting  tiie  building,  ud  hence 
do  not  oome  within  the  rule  of  substantial  > 
performance,  with  eomp^isation  for  unsutn 
stantial  omissions.  Crouch  v.  Outmann, 
134  N.  Y.  46,  31  N.  E.  271.  The  law  u  not 
satisfied  by  allowing  the  expense  of  a  new 
girder,  for  instance,  considered  simply  as  a 
stick  of  timber  of  the  right  size;  for  the 
defective  girder,  which  partially  supporta 
tiie  building,  must  be  rembred,  and  another 
put  in  its  place,  in  order  to  remedy  tiie  de- 
fect. While  it  may  be  possible  to  make  the 
substitution,  the  process  is  difficult  and  apt 
to  injure  the  structure,  and  hence  the  defect 
cannot  be  r^arded  as  unsubstantial. 

The  order  ^appealed  from  ahould  ie  af- 
firmed, and  judgment  absolute,  with  costs, 
directed  sgainst  the  plidntiff,  in  accordance 
with  the  stipulaiaon  given  upon  tninging  tha 
appeal. 

Tmxkmr,  Gh.  J.,  and  O*Brl0a,  Bartlett 
(Halcht,  J.,  on  last  noand  stated  in  opin^ 
ion),  and  Mwtia,  J^.,  amear.  IdmAom* 
J.,  not  sitting. 


Conrad  WOLF,  Beapt^ 

V. 

JtSai  DOWNEY  et  ah.  Impleaded,  etc.,  witk 
American  Tract  Soei^y,  Appta, 

<ie4  N.  Y.  80.) 

1.    The   mere   pveaumptloa   of  iievll> 


NoTi. — On  the  question  of  Uabinty  for  In- 
juries caused  by  materials  falling  Into  street, 
•«e  M0<«  to  St.  Lonls.  I.  U.  ft  8.  B.  Co.  v.  llop- 
klns  (Ark.)  13  L.  R.  A.  189 ;  also  Beynolds  v. 
Van  Bsnten  (M.  Y.)  43  L.  B.  A.  1S9 :  and  Det 
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■cnee,  arlslav  from  the  Infltetlo*  •( 
a  peraonal  Injnrr  bj  dropplnc  ^  brick 
from  a  buUdlns  In  course  of  coDitmctlon,  Is 
not  ■offlcient  to  cbarge  tbc  contractor  for 
either  tbe  carpenter  or  tbe  maaon  work,  In  the 
absence  of  proof  to  ibow  from  what  part  of 
the  building  tbe  brick  came,  or  who  mt  It  In 
motion,  where  numerona  emplojeM  of  aerer- 
al  other  Indepeodent  contractors  were  at  the 
time  at  work  upon  the  bnlldlnc. 

9.  Mcltber  tbe  contractor  for  tbe 
maaon  work  oa  a  bvllalnVf  nor  tbe 
contractor  for  tbe  cartfenter  work, 
taaa  the  harden  of  proving  that  a  brick  which 
fell  from  the  bnlldlng  and  canaed  an  Injary 
was  not  aet  In  motion  by  hit  employee,  when 
there  were  employeei  of  other  contractors 
also  at  work  apon  the  building. 

S.  An  agreement  by  a  bnlldlnv  eon- 
tractor  to  Indentnlfr  tbe  owner  of 
tbe  bniUlnK  against  any  loss  resulting 
from  Injuries  to  others  In  the  progress  of  the 
work  will  not  sustain  an  action  against  the 
contractor  by  an  Injured  peraon  who  wa«  not 
a  party  to  the  contract,  and  for  whow  bene- 
fit It  waa  not  made. 

{HataM,  J.,  dtaaentt.) 

(October  %  1000.) 

APPEAL  defendants  Downey  and  Web- 
er frum  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court,  Second  Depart- 
ninrt,  rerersing  a  judgment  of  a  Trial  Term 
for  Kings  County  which  dismissed  the  com- 
plaint in  an  action  brought  to  rceoTer  dam- 
ages for  personal  injiuM  allegad  to  havo 
TMulted  from  defetDdanVt  negUgenoSb  A«- 

The  facts  are  stated  in  the  opinion. 

UeMTS.  Herbert  O.  Smyth  and  Edwin 
A.  Jonea,  for  appellants: 

'Hie  dismissal  of  the  oomplaint  was  proper 
as  to  the  defendant  Downey,  because  he  had 
not  beni  in  any  way  «mnect«d  with  the  hap- 
psnlng  of  the  accident. 

The  only  ground  upon  which  Downey 
could  be  made  liable  would  be  by  an  applioa- 
tion  of  the  doctrine  of  respondeat  superior. 
This  is  not  possible  in  this  cape,  because  the 
essential  elements  are  totally  lacking.  The 
rule  of  respondeat  mperior  is  based  upon  the 
right  which  the  employer  baa  to  select  his 
servants,  to  discbarge  them  If  not  competent 
or  skilfid  or  well  behaved,  and  to  direct 
and  control  fliem  while  in  his  employ.  This 
power  did  not  exist  in  Downey  over  the 
oontraoton*  who  wen  actoslly  doing  the 
work. 

Slater  v.  Meraoreau,  64  N.  Y.  138 ;  Kellj/ 
V.  Neu)  York,  11  N.  T.  432  j  Poofc  v.  ITeio 
York,  8  N.  Y.  222;  Ohartoak  v.  Freel,  125  N. 
Y.  357,  26  N.  E.  262 ;  Vogel  v.  Neie  York,  92 
N.  Y.  11,  44  Am.  Rep.  349;  Blake  T.  ^errit, 
6  N.  Y.  48,  55  Am.  Dee.  304. 

Mere  n^ligence  or  otniaaion — ^for  Instance, 
failing  to  provide  guards — would  not  malce  a 
person  liable  as  agent. 


Only  misfeasance  not  nonfeasance,  on  tb»<- 
part  of  an  agents  oonstitutsB  aotitHulda  ih|^ 

ligence. 

Murray  v.  Uther,  117  N.  Y.  S42,  23  N.  E. 
664;  Buma  v.  Pethoal,  76  Hun,  437,  27  N. 
Y.  Supp.  409;  Smith,  Mast.  &  8.  416;  Lanr 
T.  OottoH,  12  ISoi.  488;  P«ribtiM  t.  Smith,  1 
Will.  S28;  Bmnett  r.  Baye»,  6  Hurlst.  t  N. 
801. 

The  complaint  wae  properly  dismissed  a»- 
to  the  defend&nts  L.  and  E.  Weber,  who  were 
the  mamn  contractors,  because  no  negligene*- 
on  their  part  was  proved. 

Ruppert  V.  Brooklyn  Heights  R.  Co.  154 
N.  Y.  00,  47  N.  E.  971 ;  Lotdiow  v.  Sage,  158. 
N.  Y.  73,  44  L.  R.  A.  216,  52  N.  E.  678; 
Douglatt  r.  Northern  O.  B.  Oo.  41  App.  Div. 
615,  68  N.  Y.  Supp.  73;  White  t.  Albany  R. 
Co.  35  App.  Dir.  23,  64  N.  Y.  Supp.  446 1 
Gray  v.  Metropolitan  Street  R.  Oo.  30  App. . 
Div.  536,  57  N.  Y.  Suw>.  687;  Wieland  v. 
Delaware     H.  Canal  Co.  42  App.  Div.  627, . 
59  N.  Y.  Supp.  1117;  Searles  v.  Manhattan- 
R.  Co.  101  N.  Y.  661,  6  N.  E.  66;  Bauleo  v. 
Tfw)  York  d  H.  R.  Co.  59  N.  Y.  866,  17  Am. 
Bep.  826;  WaU  t.  Jonee,  46  N.  Y.  8.  R.  687, 
18  N.  Y.  Snpp.  674;  Skielda  ▼.  Rohine,  12" 
Misc.  332,  33  N.  Y.  Supp.  6S0;  Bvatu 
Voght  i  Bros.  Mfg.  Co.  6  hOse.  830,  26  N,. 
Y.  Supp.  609. 

Mr.  J.  Cnlbert  Palmer,  for  respondent: 

From  the  nature  of  the  accident  the  pre- 
sumption of  negligence  follows,  and  throw*- 
upon  those  in  control  of  the  work  the  burden- 
of  showing  the  use  of  due  eare. 

Mullm  T.  St.  John,  67  N.  Y.  671,  15  Am. 
Rep.  680;  Hogan  v.  Manhattan  R.  Co.  140  N. 
Y.  £6,  48  N.  E.  403;  Volkmar  v.  Manhattett^ 
R.  Co.  134  N.  Y.  421,  31  N.  E.  870. 

If  tiiere  was  any  evidence  tending  to  show- 
that  any  or  all  of  these  defendanto  were  in 
charge  of  the  work  then  in  progress,  it  was  - 
erroT  to  dismiss  the  complaint  as  to  such  de- 
fendants. 

Olemenee  r.  Auburn,  66  N.  Y.  838. 

In  addition  to  the  liability  of  the  defend- 
ants Weber  for  not  talcing  prpper  preean- 
tioas  to  protect  pasaersby,  they  are  directly 
liable  for  the  negligence  of  one  of  their  em- 

filoyees  in  lettinir  fall  the  brick  whic^  in-- 
ured  the  plaintiff. 

Dohn  V.  Datoson,  90  Hun,  271,  36  N.  Y.  - 
Supp.  984,  157  N.  Y.  686,  51  N.  E.  1090; 
Ouldeeth  v.  Carlin,  19  App.  IMv.  689,  46  N. 
Y.  Supp.  867. 

It  is  not  necessary  that  negligence  on  th»- 
part  of  these  defendants  should  be  eondn- 
aively  proved.    Sufficient  has  been  shown  to* 
throw  upon  them  the  burden  of  disproving* 
it 

Wylde  T.  Northern  R.  Co.  83  N.  Y.  164; 
Dohn  T.  Dawson,  84  Hun,  1 10,  32  N.  Y.  Snpp. 
69,  157  N.  Y.  686,  61  N.  E.  1090. 

John  Downey  and  the  Webers  are  all  lia- 
ble, jointly  and  severally,  in  the  absence  of' 
an  explanation  rebutting  negligence. 


nir  V.  B.  Strob  Brewing  Co.  (Ulch.)  44  L.  B.  A. 

soo. 

As  to  presumption  of  negligence  In  ease  of 
telling  ohjecta,  see  note  to  Bamowskl  v.  Hel- 
•on  (Mich.)  16  L.  E.  A.  3S;  also  Dlson  v.  Finns 
4Cal.)  20  L.  B.  A.  688 ;  Ryder  v.  Klnaey  (Ml&n.) 
CI  L.  R.  A. 


S4  L.  R.  A.  657 ;  St.  Leois,  I.  M.  ft  8.  B.  Co. 
Neel;  (Ark.)  87  L.  B.  A.  616 ;  Howser  v.  Com- 
berland  A  P.  B.  Co.  (Md^)  27  L.  B.  A.  154 ;  an«i 
Cleveland,  C.  C.  *  8t  L.  B.  Go.  T.  Ban?  (Ind.) 
46  L.  B.  A.  88. 
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Blvter  T.  Menereau,  64  K.  Y.  1S8;  Mwritt 
T.  A'te^'bboM,  20  Htm,  634. 

0*Brl«i,  dativered  tba  oplniOD  ot  the 
mart: 

The  plaintiff*!  action  for  damages  reault- 
ing  from  peraorail  injuries  was  dismissed  at 
the  trial,  but  the  court  belovr  on  appeal  re- 
Tcrsed  this  judgmmt  aa  to  all  the  defendants 
«ther  tfaaa  the  tnot  eooiety*  ud  these  de- 
fouUnta  have  appealed  to  thb  eourt  from 
the  jadgmait  of  reveraal.  The  facta  eatab- 
liahed  at  the  trial,  uptm  which  the  eomi^aint 
waa  dismiised,  brielly  stated,  were  these: 
On  the  25tii  of  &laroh,  ISSS,  a  large  struc- 
tural steel 'building,  twenty-three  stories  in 
height.  -VM  in  progress  erf  ocmstruction  hy 
the  American  Tract  Society  near  the  corner 
of  Naf>sau  and  Spruce  streets,  in  the  city  of 
New  York.  Tlie  society  owned  the  iwilding, 
and  had  eontraeted  for  its  ereetion  wltii  var- 
ious contractors,  who  agreed  to  do  eadi  a 
nwcial  part  of  the  work.  It  waa  shown  that 
there  were  nineteen  independent  contractors, 
employing  about  250  men  in  all.  These  con- 
tracts were  made  directly  with  the  tract  so- 
ciety, and  bound  the  contractor  in  each  case 
to  do  some  particular  part  of  the  work;  and 
in  most,  if  not  all  of  them,  the  contractor 
waa  bound  to  use  due  care,  and  to  indemnify 
the  owner  of  the  building  aftainat  any  loss 
reaolting  from  injuries  to  others  in  the  pro- 
gress of  the  work.  The  proof  tended  to 
show  that  on  the  day  named  the  plaintiff 
was  in  the  service  of  one  of  the  contractors 
for  furnishing  the  steam  fitting  for  the 
building,  and  was  sent  there  with  a  load  of 
pipe  upon  a  truck.  The  truck  was  8t0T)ped 
on  the  Spruce  street  side  of  the  buildini^, 
which  is  a  narrow  street.  While  the  plain- 
tiff was  on  tiie  truck,  atteaiding  to  his  du- 
ties, and  without  any  negligence  on  his  part, 
a  bride  fell  frmn  the  building,  which  had 
then  reached  the  ninth  story,  aaid  struck 
him  upon  the  head,  indicting  a  ^y  serious 
injury.  Tliere  were  then  in  the  building,  it 
seems,  not  only  masons  and  carpenters  en- 
gaged in  the  work,  but  steam  fitters  and 
plumbers  putting  in  pipes  in  recesses  in  tli^ 
wbIIb.  elevator  men.  electric  light  people,  ftnd 
varions  workers  doing  work  around  the 
bnilding.  There  was  no  proof  whatever  to 
show  from  what  part  of  the  building  the 
brick  came,  or  who  dropped  it  or  set  it  in 
moUon.  There  waa  no  proof  to  identify  the 
person  in  or  about  the  building  as  the  im- 
mediate author  of  the  wrong.  Of  all  the  nu- 
meroua  persons  engaged  in  or  about  the 
work,  the  jury  could  not  have  imputed  the 
accident  to  any  one  of  them  more  than  an- 
other. In  this  state  of  the  proof,  the  trial 
judge  dismissed  the  Ctrniplaiht  The  learned 
appellate  division  sustained  the  trial  Judge 
•o  far  as  affected  the  tract  society,  the  owner 
of  the  building;  but  since  it  appeared  that 
tlie  defendant  Downey  had  charge  of  the  car- 
penter worit,  and  tiie  defendants  the  two 
Weberf  had  diarge  of  the  mason  work,  and 
that  neither  of  them  had  shown  conclusively 
that  the  brick  was  not  set  in  motion  by  the 
act  of  some  of  their  wiMkmei^  it  was  held 
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that  there  waa  a  ease  for  (he  jury  to  HaA 
that  some  one  of  them,  or  all  of  them  to- 
gether, were  chargeeUe  with  negligence,  and 
so  responsible  to  the  plaintifiT  for  Uie  injury. 

We  agree  with  the  court  below  that  this 
is  a  case  where  the  maxim,  Rea  ipsa  loquitur, 
applies.  There  is  a  presumption  that  tbe 
plaintiff's  injury  waa  the  result  of  negli- 
gence. Mullen  V.  Bt.  John,  57  N.  Y.  567,  1» 
Am.  Kep.  630;  Hogan  v.  Manhattan  R.  Co. 
149  N.  Y.  23,  43  N.  E.  403;fi«an»«y  Lon- 
don, B.  A  B.  Coaat  B.  Co.  R.  6  Q.  B.  411; 
Volkmar  v.  Manhattan  B.  Co.  134  N.  Y.  418, 
31  N.  K.  870.  But  that  presumption  did  not 
complete  the  proof  which  it  was  incumbent 
upon  iho  plaintiff  to  make  before  the  case 
could  be  submitted  to  the  jury.  In  a  caAe 
like  this,  where  the  building  in  process  of 
construction  is  in  charge  of  numerous  con- 
tractors and  their  wmicmen,  each  independ- 
ent of  the  other,  and  none  of  them  inbject 
to  the  control  Or  direction  of  the  other,  soma 
proof  muet  be  given  to  enable  the  jury  to 
point  out  or  idenUfy  the  author  of  the 
wrong.  There  is  no  principle  that  I  aia 
aware  of  that  would  make  all  of  the  contrai;- 
tors  or  all  the  workmen  engaged  in  erect.- 
ing  this  building  liable  in  $oli4o.  And  yet 
there  is  just  as  much  reason  for  that  a* 
there  is  for  htdding  two  of  tiieae  contraetora 
for  no  other  reason  thui  that  out  of  them 
had  charge  of  the  carpenter  wwk  and  the 
other  of  the  mason  work.  Hie  plaintiff,  we 
must  assume,  suffered  injury  frcm  the  negli- 
gence of  someone;  but  I  am  not  aware  of 
any  ground,  in  reason  or  law,  for  imputing 
the  wrong  to  tlie  two  contractors  who  are  de- 
fendants, or  for  selecting  them  from  all  the 
others  as  responsible  to  the  plaintiff,  unless 
they  can  conclusively  shinr  that  they  are  not. 
When  there  is  no  proof  where  the  bride  came 
from,  except  that  it  came  from  titelinilding, 
and  nothing  to  identify  tbe  person  who  set 
it  in  motion,  it  cannot  be  said  that  the 
plaintiff  has  made  out  a  ease  for  the  jury. 
The  presumption  does  not  go  far  enough, 
since  the  party  ehargmhle  with  the  act  from 
which  the  injury  resulted  has  not  been  iden- 
tified, but  that  imp<ni«nt  fact  is  left  entirely 
to  conjecture.  There  is  no  principle  of  law 
that  will  permit  the  plaintiff  to  proceed 
upon  the  theory  that  anyone  in  any  way  eon- 
nectcd  with  the  work,  or  any  one  m-  more  of 
them  that  he  chooses  to  select,  must  Tespond 
to  him  in  damages  for  the  injury.  If  the 
plaintiff  was  unable  to  give  proof  pointing 
to  the  party  responsible  for  the  injury,  that 
is  no  reason  why  the  innocent  and  the  guilty 
should  be  held  in  a  body  upon  a  presumptioii 
that  some  or  all  were  negligmt  Each  of 
tbe  nineteen  contractors  was  responsible 
only  for  the  negli^nce  of  his  own  eervanta 
or  employees.  He  was  not  responsible  for 
the  negligence  of  the  servanta  of  the  other 
contractors.  The  men  employed  in  and 
about  Uie  building  in  the  aggregate  were  the 
servants  of  ninetem  different  masters.  As 
the  person  who  caused  the  injury  was  not 
identified  by  the  proof,  it  was,  of  course,  im- 
possible to  identify  thft  master  responsible 
for  his  act.  It  fidlowi  that  eithoi  the  plau- 
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tiff'a  action  must  fail  for  mat  of  pnraf,  or  ' 
we  must  holdf  m  the  court  below  did,  that 
any  or  all  the  oontr actors  together  may  be 
held  respoaaible  for  the  injury.  I  am  quite 
sure  that  auch  a  propoBiticm  cannot  be  de- 
feuded  upon  principle,  and  I  am  not  aware 
of  any  authority  that  can  poeeibly  lend  any 
support  to  it.  Cases  must  occasiooally  hap- 
pen  where  the  person  really  responsible  for  a 
personal  injury  cannot  be  identified  or 
planted  oat  by  procrf,  aa  in  this  case;  and 
then  it  Is  far  better  and  more  consistent 
with  reastHi  and  law  l^at  the  injury  should 
go  without  redress,  than  that  innocent  per- 
sons should  be  held  responsible,  upon  s<Mne 
strained  construction  oi  the  law  developed 
for  the  occasion.  The  idea  suggested  in  this 
case,  that  all  or  any  of  the  nineteen  contrac- 
tors may  be  held,  since  the  plaintiff  is  un- 
able by  proof  to  identify  the  real  author  of 
the  wrong,  is  born  of  necessi^,  but  embodies 
a  principle  so  far-reaching  Mid  dangerous 
that  it  cannot  receive  the  sanction  of  the 
ooarts.  Hie  liability  of  the  owner  to  the 
plaintiff  upon  the  focta  presented  by  the  rec- 
ord In  this  case  is  not  a  practical  question 
upon  this  appea],  since  the  plaintiff  has  not 
appealed  from  that  part  of  the  order  of  the 
court  below  which  discharged  the  tract  so- 
ciety frcHn  liability  absolutely;  and  the 
plaintiff  cannot  majniain  this  action  upon 
ttM  promise  or  covenant  of  the  oontractors 
with  the  owner,  for  the  reason  that  be  was 
not  a  party  to  that  contract  and  it  was  not 
made  for  his  benefit.  Reynolds  v.  Van  Beur- 
m,  155  N.  Y.  120,  42  L.  R.  A.  129,  49  N.  E. 
763. 

The  sole  question  now  before  us  is  whether 
there  was  any  case  made  out  against  the  two 
contractors  who  were  originally  joined  as 
defendants  with  the  owner  of  the  building, 
and  we  ^re  of  opinion  that  there  was  not. 

TJ^fl  order  appealed  from  should  be  re- 
versed as  to  them,  and  that  of  the  trial  ooart 
afllrmed,  with  costs. 

Vmrkmtt  Ch.  J.,  and  OnTt  Kavtlm, 
KamdoH,  and  Warmev,  JJ.,  oonear. 

Haiglit,  J.,  dissenting: 

The  plaintiff  was  injured  by  a  brick  fall- 
ing from  a  building  twenty^three  stories  in 
height  in  process  of  oonatmetion,  belonging 
to  tiie  defendant  the  American  "^et  Society. 
The  appellants,  Downey,  Louis  and  Edward 
Weber,  with  others,  were  oontractors,  each 
agreeing  to  do  a  special  part  of  the  work. 
The  question  presented  by  the  record  is  as 
to  whether  the  plaintiff  can  recover  of  any 
of  the  defendanU,  without  showing  the  par- 
ticular person  who  dropped  or  caused  the 
brick  to  fall.  It  appears  to  be  conceded  that 
if  tiie  sodety  was  oiHutnictiiv  the  building 
itself,  through  its  own  snrants,  the  law 
would  presume  neglk[«usB  fron  the  fact  that 
the  bfick  fall,  and  the  soeiely  would  be  Ha* 
ble.  It  also  api^rs  to  be  well  settled  that 
where  the  owner  contracts  with  an  individ- 
ual to  construct  a  building,  the  owner  sur- 
rendering to  the  contractor  the  possession, 
control,  and  management  of  the  property  un- 
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til  the  building  ia  completed,  the  eontractor, 
and  not  the  owner,  would  be  presumed  n^li- 
gent  for  act*  <a  this  character,  and  conse- 
quently liaUo.  But  it  is  contended  that,  be- 
cause there  Me  maigr  contractors,  no  pre- 
Bun:^>tion  of  negligence  arises  against  any 
one,  and  consequently  there  is  no  liability 
unless  the  plaintiff  can  show  who  the  partie- 
ular  individual  was  who  dropped  the  brick. 
Injuries  of  this  character  are  not  uncommon, 
but  it  is  seldom  that  the  injured  party  is 
aUe  to  show  who  the  negligent  person  was; 
and  if  the  principle  eontended  for  is  to  be 
sustained  in  its  entirety,  without  limitation, 
the  public  has  little  protection  from  the  dan- 
gers liable  to  occur  from  the  construction  of 
high  bizildings  upon  the  lines  of  streets  in 
our  large  and  populous  rities.  A  person 
walking  along  a  street,  who  is  suddenly 
orudhed  to  the  earth  1^  a  bride  falling  from 
a  high  building  filled  with  workmen,  has  but 
slight  opportunity  to  ascertain  who  the  per- 
son was  who  caused  the  brick  to  fall,  and 
such  person  seldom  oonfcesee  to  his  miscon- 
duct, it  was  owing  to  this  difficulty  that 
the  rule  of  preBumpti<m  of  n^ligenoe  to 
which  we  have  alluded  was  estaUished.  It 
was  a  rule  founded  upon  necessity,  designed 
for  the  protection  of  the  public,  and.  in  my 
judgment,  should  not  be  abrogated  because 
the  owner  sees  ftt  to  contract  with  two  or 
more  persons  to  eonatruet  bis  building. 

While  the  liability  of  the  owner  ia  not  now 
before  us,  it  becomes  important  to  under- 
stand the  nature  of  his  duties,  in  order  to 
determine  whether  the  contractors  are  liable. 
The  owner,  if  constructiiyr  the  building  him- 
self, is  liable  for  the  neirligent  acta  of  his 
servants.  He  is  also  liaUe  for  a  failure  to 
discharge  a  duty  which  he  owes  to  the  public. 
Tn  constructing  high  bnildingB,  objects  are 
liable  to  fall.  A  sudden  gust  of  wind  or  a 
slight  accident  may  be  sufficient  to  set  in  mo- 
tion a  stone,  a  brick,  a  board,  or  an  iron 
tool,  which  might  cause  the  death  of  a  per- 
son passing  along  the  sidewalk  below.  The 
owner  is  therefore  charged  with  the  duty  of 
active  vigilance  to  see  that  no  harm  is  done 
to  others.  The  nature  and  the  amount  of  his 
vigilance  depend  largelv  upcm  the  character 
and  the  extent  of  the  dangers  that  he  is  re- 
quired to  guard  against.  In  some  Instances 
he  may  be  required  to  give  notice  of  the  dan- 
ger by  signs  or  barricades,  and  in  others  he 
may  be  required  to  erect  covers  over  the  side* 
walks  BuflRcientiy  strong  to  protect  the  peo- 
ple partsing  thereon  from  falling  objerts. 
When  he  has  contracted  to  have  the  build- 
ing constructed  for  him.  ordinarily  all  of 
these  duties  devolve  upon  the  contractor,  but 
there  are  exceptions  to  this  rule.  A  munici- 
pality charged  With  a  duty  by  the  statute  of 
keeping  Its  streets  in  a  tale  oonditfon  for 
travel  cannot  relieve  itself  from  liability  for 
damages  occasioned  by  a  person  driving  into 
an  unguarded  pit  In  the  night-time  by  con- 
tracting with  an  individual  to  construct  a 
■ewer  or  repave  a  street.  Btom  v.  I7tioii, 
17  N.  Y.  104.  72  Am.  Dec  437;  Bruaao  v. 
Buffalo,  90  N.  Y.  679;  Vogel  v.  2feu}  York, 
92  Y.  10,  44  Am.  Bsp.  349.  Another  ex- 
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option  indudu  contracts  Oiat  ara  unlawful, 
or  which  provide  for  acta  which,  when  per- 
ftmned,  will  ereata  %  nniaanoei  and  itill 
.  anoUiar  to  where  the  thing  emtraetad  to  be 
done  ie  neceeearily  attended  with  danger,  or 
ia  intrinsically  dangerous.  Andrerws,  Ch. 
J.,  in  deliTering  the  opinim  of  the  court  in 
the  case  of  Eng^  y.  Eureka  Glob,  137  N.  Y. 
100,  104,  32  N.  E.  1053,  after  stating  the 
rule  as  to  the  liability  of  ocmtractorB,  says : 
"There  are  well-understood  exceptions  to 
this  rule  of  exemption.  Oaeea  of  statutory 
duty  imposed  upon  iiuilTidnals  or  oorpora- 
tions;  of  oontru>tfl  which  are  unlawful,  or 
which  provide  for  the  doing  of  acts  which, 
when  performed,  will  create  a  nuisance, — 
are  exceptions.  In  cases  of  the  firtt-men- 
tioned  dasB  the  power  and  duty  imposed  can- 
not he  delected  so  as  to  exempt  the  person 
who  accepts  the  dut^  imposed  fnnn  rcspcmsi- 
bility;  and  in  those  of  tAie  eeoond  class  ex* 
empuon  from  liability  would  be  manifestly 
contrary  to  puhHe  policy,  since  it  would 
shield  the  one  who  mrected  the  commission 
of  the  wrong.  Storrt  v.  Utioa,  17  N.  Y.  104, 
7S  Am.  Dec.  437 ;  LotpeU  t.  Boston  c6  L.  R. 
Corp.  23  Pick.  24,  34  Am.  Dec.  33 ;  Hole  y. 
Sittinghaume  A  B.  R.  Co.  6  Hurlst  ft  N.  488 ; 
Butler  T.  Hunter,  7  Hurlst.  ft  N.  826.  There 
are  cases  of  still  another  class  where  the 
tiling  contracted  to  be  done  is  necessarily  at- 
tended with  danger,  however  skilfully  and 
careful^  performed,  or.  In  the  language  of 
Judge  Dillon,  is  'intrinsically  dangerous'  in 
whidi  case  it  is  held  that  the  party  who 
lets  the  contract  to  do  the  act  cannot  there- 
by escape  from  responsibility  for  any  injury 
resulting  from  ite  execution,  although  the 
act  to  be  performed  may  be  lawful.  2  Dill. 
Man.  Corp.  S  1029,  and  cases  cited.  But  if 
the  act  to  be  done  may  be  aafely  done  in  the 
excroise  of  due  care,  uthongh  In  tbm  absence 
of  such  care  injurious  consequences  to  third 
persons  would  be  likely  to  result,  then  the 
contractor  alone  is  liable,  provided  it  was 
his  duty  under  the  contract  to  exerdse  such 
care.  stcCafferty  r.  Spuyien  Duvvil  d  P. 
if.  It.  Co.  61  N.  Y.  178,  19  Am.  Rep.  267: 
Connera  r.  Henneesey,  112  Mass.  96:  ^u'ler 
Hunter,  7  Hurlst.  ft  N.  826."  See  alBo 
King  v.  Vevo  York  O,  A  B.  R.  R.  Co.  66  N. 
T.  181,  23  Am.  Rep.  87;  Bwrmeiater  v.  Vew 
York  Blev.  R.  Co.  IS  Jones  ft  8.  284; 
O'Bourkc  V.  Hart,  7  Bosw.  611;  Vanderpool 
T.  Bvsaon,  28  Barb.  196;  Oardner  v.  Bennett, 
6  Jones  ft  S.  197 ;  King  t.  JAvermore,  9  Hun, 
298,  Affirmed  in  71  N.  Y.  605;  Dohn  v.  Datc- 
aon,  84  Hun,  110,  32  N.  Y.  Supp.  59. 

It  will  be  obeerved  from  an  eocamination 
of  the  above  eases  that  it  is  not  every  con- 
tract that  relieves  the  owner  from  liability, 
or  the  duty  of  watching  and  protecting  the 
public.  He  may  contract  to  have  a  door  eon- 
stmeted,  a  room  plaatered,  or  a  ehbnney 
built,  and  still  not  part  with  the  possession 
of  the  hnilding,  or  with  his  right  to  control 
and  manage  ^e  same  while  it  is  in  process 
of  construction.  But  in  contracts  in  which 
the  intent  of  the  parlies  appears,  either  in 
expresH  terms  or  by  neeeasary  implication, 
that  the  duties  of  tin  ownM'  should  be  per- 
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formed  by  the  contmctor,  he,  and  not  the 
owner,  is  liable.  Was  the  duty  of  the  owner 
in  this  ease  transferred  to  the  oontraetor 
Downey?  The  contract  between  them  is  in 
the  fcnrm  of  letters  ooosisting  of  a  written 
offer  by  Downey  and  an  acceptance  by  the 
American  Tract  Society.  Downey's  offer,  so 
far  as  is  material  to  the  question  under  con- 
sideration, is  as  follows:  "We  submit  to 
you  a  profxwition  to  construct  the  proposed 
new  building  for  the  American  Tract  Soci- 
ety. We  b^  leave  to  stsite  that  vre  would 
agree  to  take  entir«  diarge  of  all  the  work 
necessitated  by  the  removal  of  the  old  build- 
ings from  the  premises,  make  all  excava* 
tions,  take  charge  of  and  be  responsible  for 
the  protection  of  the  adjoining  property,  and 
to  erect  a  building,  complete,  in  strict  ao- 
cordance  with  the  architect's  plans ;  .  .  . 
to  make  all  contracts  for  the  various  depart- 
ments of  work  required,  iubjeet  to  your  eon- 
flrmation;  to  superintend  the  work  in  each 
and  every  d^rtment,  and  to  take  all  possi- 
ble precautions  for  the  anrfdaaee  ni  extra 
charges  of  said  oontraeti,  and  to  obtain  the 
best  possible  competition  in  the  various  de- 
partments at  the  lowest  possible  ooet  to  the 
owners;  to  furnish  inspectors  of  unquestion- 
able ability  and  honesty,  whose  duty  it  shall 
be,  in  oonjuncti<»i  vrith  our  personal  superin- 
tendence, to  see  that  the  oontracts  entered 
into  are  honestly  and  faithfully  kept;  and  to 
protect  the  owners  against  all  imposition,  by 
avoiding  in  every  case  the  use  <n  mateTiaJs 
of  a  proprietary  character,  on  which  it 
would  be  impoesible  to  get  proper  ccunpeti- 
tion,  only  using  such  materials  when  we 
could  purchase  the  same  at  prices  propor- 
tionate with  their  actual  value.  We  will  be 
responsible  for  all  loss  or  dsjnage  from  seci- 
dents  during  the  construction  of  the  build- 
ing, should  such  occur,  and  we  will  take  all 
proper  precautions  for  the  avoidance  of  vaeh 
acddents.  We  will  do  the  carpentry,  cab- 
inet work,  and  all  work  in  this  department.'' 
It  will  be  observed  that  Downey  in  express 
terms  undertakes  to  remove  the  old  building, 
make  excavations  for  the  new,  protect  the 
adjoining  property,  and  erect  a  new  build- 
ing, complete.  It  is  true  that  he  subse- 
quently proposes  to  make  contracts  with  oth- 
ers for  the  various  departments  of  the  work, 
subject  to  the  eonflrmatiott  of  the  owner, 
with  the  exception  of  the  carpentry  and  cab- 
inet work  and  the  work  in  that  department. 
But  he  also  agrees  to  furnish  inspectors  of 
unquestionable  ability  and  honeety,  whose 
duty  it  should  be,  in  conjunction  with  his 
personal  superintendence  to  see  that  the 
contracts  are  honestly  and  faithfully  kept. 
He  also  expressly  agrees  thai  he  will  be  re- 
sponsible for  ail  loss  or  damage  from  acci- 
dents during  the  construction  trf  the  build- 
ing, should  such  oeenr.  It  is  possible  that 
this  clause  standing  almie,  would  he  con- 
strued as  an  Indemnity  to  the  owner,  ud 
not  as  creating  a  liability  to  injured  perscms. 
under  the  authority  of  French  v.  Via,  143  N, 
Y.  90.  37  N.  E.  «12;  but  the  clause  of  the 
contract  which  follows  seems  to  establish  be- 
yond question  the  clear  purpoMwd  intcmt 
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of  the  contracting  partlea.  By  it  Downey 
threes  to  "take  M  proper  preeautiont  for 
the  aToidonce  of  siuai  accidents."  By  this 
clause  he  awumet  M  oi  the  dtitiee  which  de- 
volved upon  tile  owner  to  the  public,— of 
watching,  guarding,  giving  warning  of  dan* 
ger,  of  barricading  or  covering  the  ftidewalk, 
or  of  doing  whatever  elee  would  be  deemed 
proper  precautiMis  on  the  part  of  the  owner 
for  the  avoidance  of  accidents.  It  thus  ap- 
pears to  me  that  he  stepped  into  the  shoes  of 
the  owner,  assumed  his  duty  and  liability, 
and  that,  under  the  evidence  presrated  by 
the  record,  it  became  a  (|uesiion  of  fact  as 
to  whether  he  had  fully  discharged  these  du- 
ties to  the  public  Clare  v.  National  City 
Bank,  8  Jonee  t  8.  104,  1  Sweeny,  539;  Pot- 
ter V.  Seynumr,  4  Boew.  140. 

Are  the  defendants  Weber  liable?  Dow- 
ney  had  entered  into  a  contract  with  them, 
iriiidi  had  been  approved  by  the  owner,  to  do 
the  mason  work,  plastering,  «te.,  which  in- 
cluded the  brick  work.  This  work  they 
agreed  to  do  according  to  the  directions  of 
the  architect  and  Downey.  They  agreed  to 
save  Downey  and  the  owner  from  all  liabil- 
ity or  daim  by  reason  of  any  acmdent,  loss, 
or  damage  to  Kfe,  limb,  or  property  that 
may  occur.  "Hiey,  however,  did  not  agree  to 
take  proper  precautions  for  the  avoidanoe  of 
aeddents,  so  that  they  did  not  assume  to 


perform  the  duties  oi  tbe  owner  or  the  duties 
assumed  by  Downey  in  this  respect.  Tiu^, 

however,  did,  as  oontractors,  owe  a  duty  to 
the  public  whidi,  if  th^  neglected  to  per- 
form, would  render  them  liable  for  the  dam- 
ages resulting  from  such  neglect.  The  brick 
work  had  already  been  laid  up  for  eleven 
stories.  It  was  thur  duty  to  guard  and 
protect  the  loose  brides  so  that  they  could 
not  fall  and  injure  people  passing  upon  the 
street.  Did  they  do  thisf  The  bricks  wer« 
under  th«ir  ccmtrol  and  management.  Ona 
fell  and  caused  the  injury  complained  of.  It 
appears  to  me  that  uiis  fact  raised  a  pre> 
sumption  of  negligence  against  the  Webara, 
which  cast  the  burden  npcm  them  of  showing 
that  th^  were  free  from  fault,  and  that  the 
evidence  in  this  case  upon  that  subject 
should  have  been  submitted  to  the  jury. 
Mullen  V.  8t.  Jofm.  67  N.  Y.  667,  16  Am. 
Bep.  630;  Bogan  v.  ManluUtan  R.  Co.  Itf 
N.  T.  S3,  43  N.  E.  403;  Volkmar  v.  Manhat- 
tan R.  Co.  134  N.  Y.  418,  31  N.  E.  870; 
Doha  V.  Daweon,  90  Hun,  271,  35  N.  Y. 
Supp.  084,  AfHrmed  in  157  N.  Y.  686,  61  N. 
E.  1090;  Jager  v.  Adama,  123  Mass.  26,  25 
Am.  Rep.  7;  Eoolea  v.  Darragh,  16  Jonee  ft 
S.  628.  The  order  of  the  appellate  division 
should  be  affirmed,  and  judgment  abscduta 
ordered  against  the  amwlIanU,  Downcj  ud 
the  Webers,  under  their  atipidatioiu. . 
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STATE  of  Oregon,  Respt,, 

V. 

StOTf   TUCKER,  Jointly   Indicted,  etc., 
Appt. 

(S«  Or.  SOI.) 

1.  Prosecvtlon  npon  an  Inforuatlo* 
flied  br  <l>c  district  attorney,  as  pro> 
vlded  br  SesB.  Laws  1899.  p.  99,  Instead  of 
apon  Indictment  of  a  grand  jarj.  Is  saffldent 
to  eoDstltute  due  process  of  law  wltbln  the 
meaning  of  U.  8.  Const.  14th  Amend.,  where 
all  the  rights  and  prlvUeges  of  a  refolar  trial 
are  preserved  to  the  accused. 

S.  An  act  providing  for  an  Inforaui- 
tlon  by  the  district  attorner  In  place 
ot  an  Indictment  hj  a  grand  Jutj.  bat 
that  the  circuit  court  mmj  convene  a  grand 
Jarj  whenever  In  Its  opinion  It  Is  deemed  ad- 
visable to  do  so.  Is  anthorised  br  Const,  art. 
7,  I  18,  regulating  the  organisation  of  grand 
Jnrles,  and  giving  the  legislature  power  to 
modify  or  abolish  them. 

S.  The  equal  protection  of  the  laws  tm 
not  denied  bj  Sees.  Lews  1899,  p.  99,  an- 
tborlslng  proseontlons  to  be  commenced  bj 
Informations  filed  bj  the  district  attorney  ex- 
cept when  the  court  deems  It  advisable  to 
convene  a  grand  jury,  thereby  leaving  It  to 
the  district  attorney  and  the  court  to  de- 
ternilne  which  method  the  prosecution  should 
follow. 


Note. — As  to  what  Is  an   infamons  crime 
within  the  constitutional  provision  requiring 
presentment  or  Indictment  by  a  grand  Jury,  see 
Bntler,  Petitioner  (He.)  17  L.  H.  A.  764. 
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4.  There  Is  mifllelent  evldenee  to  Jwatl- 
tr  ft  anhmlselow  af  dcfentent'a  vnlU 

to  the  Jnrr  In  a  prosecution  for  borglary. 
where  the  stolen  property  was  discovered 
soon  after  In  the  joint  possession  of  defend- 
ant and  another,  and  a  letter  addressed  to 
defendant  was  found  near  the  burglarised 
building  In  the  line  of  horsed  timdu  leading 
therefrom  directly  to  his  home;  and  an  I&- 
atructlon  to  return  a  verdict  of  not  cnllty  Is 
properly  refused. 

S<  An  Instmetlan  that.  If  two  or  asos* 
vemins  charged  Jotmtlr  with  the 
crime  of  bnrvlary  were  aetlns  to- 
fretfaer  for  that  purpose,  and,  while  so  act- 
ing, one  of  them  ectually  broke  and  entered 
the  building  with  Intent  to  steal  therefrom, 
all  are  guilty  and  any  one  of  them  may  lie 
prosecuted  alone,  Is  prop«  on  a  proseentlon 
for  burglary,  where  the  breaking  Is  proved, 
and  there  Is  evidence  that  two  persons  were 
engaged  In  it,  and  defendant  and  another 
were  fonnd  shortly  thereafter  jointly  eBoged 
In  disposing  of  the  stolen  property. 

6.  Tbere  is  no  error  In  refusing  an  In- 
•tructlMi  the  effect  of  which  was  given  la 
the  gvaral  Aatgsw 

(July  16,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Union  County  «D» 
victing  him  of  burglary.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mesarn.  T.  H.  Onwfovd  and  9»  IC 
Carroll,  for  appellant: 

So  long  as  the  grand-jury  system  Is  not 
abolished,  it  Is  the  ooiutitqUoi|«l^^t.af 
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«  defeaduit  accused  of  a  crime  to  demand 
"tliat  1m  be  tried  upon  an  Indietanoit  found 
%j  a  cmistitutional  grand  jury. 

Const  art.  7,  {  18;  State  t.  Lawrenoe,  12 
•Or.  287,  7  Pac.  116;  Lowrie,  8  Colo.  498. 
•M  Am.  Kep.  658,  8  Pac  489;  Jottet  t.  fiob- 
'frtfM,  8  Gray.  342;  2  Kent,  Com.  12;  1 
Wharton,  Grim.  Law,  462;  Story,  Conat. 
1786;  3  Wilson'*  Worlcs.  363,  3S4;  Charge 
4o  Grand  /wy,  2  Sawy.  668,  660,  Fed.  Cu. 
Xo.  18,260 ;  Cooler,  Ooiut.  lim.  356;Jeotnm 
■V.  Criafe,  38  Wis.  129,  II  Am.  Kep.  669. 

The  act  of  the  I^slature  approved  Feb- 
nury  17,  1899,  is  unoonatitutional  and  void 
•in  that  it  attempts  to  supersede  and  replace 
'the  whole  grand-jury  system,  as  provided 
'for  in  the  Constitution  and  the  laws  of  the 
-«tate,  without  abolishing  the  grand  jury, 
'Snd  in  that  it  attempts  to  make  the  oouven' 
ing  of  a  gi-and  jury  depend  upon  the  dfscre* 
Hion  of  the  circuit  court. 

Sees.  Laws  1899,  p.  99;  Re  Lotcrie,  8  Colo. 
•489,  54  Am.  Bep.  668,  9  Pac.  489. 

Here  possession  of  goods  stolen,  without 
••ther  evidence  of  ^It,  is  not  to  be  re^rded 
«8  prima  facie  evidence  of  burglary. 

Wharton,  Grim.  Law,  8th  ed.  |  813; 
Wharton,  Crim.  Ev.  9th  ed.  S  736;  2  Am.  k 
Eng.  Ene.  Law,  p.  694 ;  Jaokwm  t.  8t»t«,  28 
Tex.  App.  370,  13  S.  W.  461. 

Where,  on  the  trial  of  two  persons  for 
Imrglaiy  and  larcoiy,  the  evidence  shows  a 
Joint  posbession  of  tiie  stolen  property  some 
vme  after  the  larceny,  such  joint  posses- 
■iou  is  too  remote  to  create  a  presumption 
-that  either  of  the  defendants  is  guilty  of  the 
1>nrglary. 

8tat«  T.  Warford,  106  Mo.  66,  16  S.  W. 
886. 

To  r^se  the  pTesumpti<m  of  guilt  of  eithtf 
burglary  or  larceny  from  the  possession  of 
recently  stolen  property,  sucK  possession 
must  be  personal  and  exclusive,  must  be  un* 
dcplained,  and  must  involve  a  distinct  and 
conscious  assertion  of  property  by  the  de- 
fendant. 

Field  T.  State,  24  Tex.  App.  422,  6  S.  W. 
SCO;  Morgan  t.  State,  2S  Tex.  App.  618,  8 
8.  W.  487;  Jaekttm  t.  Slate,  28  Tex.  App. 
143, 12  S.  W.  701 ;  Jaehaon  v.  State,  28  Tex. 
App.  370,  13  8.  W.  451 ;  White  v.  State,  72 
Ala.  105;  State  v.  Warford,  100  Mo.  55.  16 
8.  W.  886;  State  v.  Castor,  93  Mo.  260,  5  S. 
W.  006  ;  3  Oreenl.  Ev.  S  33 ;  Gravely  v.  Com. 
M  Va.  300,  10  6.  E.  431. 

Ueemrt.  Samuel  WUte  and  D.  B.  N. 
Slaekbmrm,  Attorney  Gmeral,  for  re- 
•poodeut: 

There  is  no  such  thing  as  a  constitntional 
-rl^t  of  defendant  accused  of  a  crime  to  de- 
nand  that  he  be  tried  upon  an  indictment 
found  by  a  grand  jury  in  tiiia  state.  The 
^institution  of  Or^on  does  not  provide  for 

?iTosecutions  by  indictment  of  any  grand 
ury,  but  merely  provides  the  manner  in 
which  grand  juries  may  be  selected  or 
4rawn. 

Or.  Const,  art.  7,  1  18.  Bill's  Anno.  Laws, 
103. 

The  change  in  the  law  providing  for  pros- 
•ccutions  by  information  instead  of  by  in- 
dictment is  not  a  change  in  any  substuitial 
.SI  L.  R.  A. 


right  of  a  defteidant,  but  1«  merdy  a  change 
in  the  method  of  criminal  procedure,  and 
violates  no  constitutional  right  of  the  de- 
fendant. 

Gordon  r.  State,  102  6a.  673,  29  S.  E.  444 ; 
Bolln  V.  State,  61  Neb.  681.  71  N.  W.  444; 
Territory  v.  Stroud,  6  Okla.  106,  50  Pao. 
265;  State  r.  Boyt,  4  Wash.  818,  30  Pac. 
1060;  Lybarger  v.  State,  2  Wash.  652,  27 
Pao.  449.  1029:  Re  Wright,  S  Wyo.  478,  IS 
L.  B.  A.  748.  27  Pae.  66S. 

The  act  is  not  unconstitutional  or  void  In 
that  it  makes  the  calling  of  a  grand  jury 
at  the  will  of  the  circuit  judge  or  at  hi* 
discretion,  and  is  not  local  or  special  in  its 
nature  by  reason  thereof. 

Bolln  V.  State,  51  Neb.  581,  71  N.  W.  444; 
Re  Dolph,  17  Colo.  35,  28  Pac.  470;  Be  Boul- 
ter, 6  Wyo.  329.  40  Pae.  520. 

K^ther  doe*  this  Information  law  violate 
the  proriiions  of  the  Constitution  provide 
ing  that  no  persons  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law. 

Re  Boulter,  6  Wyo.  329,  40  Pac.  620;  Re 
Dolph,  17  Colo.  35,  28  Pac.  470;  Re  WHght, 
3  Wyo.  478.  13  L.  R.  A.  748,  27  Pac  665; 
State  T.  Krohne,  4  Wyo.  347,  34  Pae.  8. 

Where  two  persons  are  jointly  indicted  ia 
the  breaking  and  entering,  and  charged  as 
with  the  intent  to  ccomnit  larceny,  the  pos- 
session by  the  defmdant,  soon  after  the 
crime,  of  goods  shown  to  have  been  stolen 
from  the  premises  broken  and  entered  is  a 
<rircumstence  which  may  be  taken  into  con- 
sideration by  the  jury,  tending  to  show  that 
defendants  are  the  ones  who  committed  the 
burglary  and  would  justify  a  verdict  of 
guil^,  unless  such  possession  is  in  some  way 
explained;  and  where  two  persons  have  sueh 
possession  as  implies  control  In  them  jointly 
they  may  each  be  said  to  han  exolnslTe  po*- 
session. 

McClain,  Grim.  Law,  {g  614.  620;  Murphy 
V.  State,  86  Wis.  626,  67  N.  W.  361 ;  Peo- 
ple V.  Arthur.  93  Cal.  686.  29  Pae.  126; 
Ryan  t.  State,  83  Wis.  480,  53  N.  W.  836; 
State  T.  Baymond,  46  Conn.  846;  Fraaier 
V.  State,  136  Ind.  38,  S4  N.  E.  817;  State  r. 
Pennyman,  68  Iowa,  216,  26  N.  W.  82; 
State  V.  Harrison,  66  Vt.  623.  28  Atl.  807. 

The  recent  possession  of  goods  stolen 
from  a  building  burglarized  is  proper  evi- 
dence to  go  to  t^e  jury  tending  to  show  that 
the  party  in  whose  possession  the  goods  are 
found  is  the  party  having  committed  tlis 
burglary. 

McCIaIn,  Crim.  Law,  SI  614.  618.  620; 
People  V.  Carroll,  64  Mich.  334,  20  N.  W. 
575;  State  v.  Rvoere,  68  Iowa,  611,  27  N.  W. 
781;  People  v.  Mitchell,  66  Cal.  236;  State 
V.  Hodge,  60  N.  H.  610;  State  t.  Frahm,  73 
Iowa,  355,  35  N.  W.  451 ;  Frank  r.  State,  30 
Misa.  706;  Smith  v.  People.  115  HI.  17.  3  N. 
E.  733;  People  v.  Wood,  08  Mich.  620,  56  N. 
W.  688;  People  r.  Joehinehy,  106  Cal.  638, 
39  Pac.  1077 ;  Haya  v.  State,  30  Tex.  App. 
472.  17  S.  W.  1063;  Magee  v.  People,  139  III. 
138,  28  N.  E.  1077;  Harris  v.  State,  61  Miss. 
304;  Lundy  v.  State,  71  Ga.  360;  State  v. 
Warford,  106  Mo.  56.  16  S.  W.  886;  Gravely 
T.  Com.  86  Va.  396.  10  S.  E.  431^  Taliafern 
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V.  0(M».  77  Va.  411  j  Ryan  v.  Btate,  83  Wis. 
48(1,  63  N.  W.  836;  People  v.  Carroll,  64 
Mich.  334,  20  N.  W.  576;  People  y.  Beaver, 
40  Cal.  67. 

Meaara.  Clwrlea  F.  Hyd*  and  Johm 
MflOomb       for  reBptHideiit. 

WolTertoiit  J.,  delirered  the  opinion  of 

the  court: 

The  defendant  Hairy  Tucker  was  accused, 
by  an  informatjon  filed  by  the  district  at- 
torney, of  tfae  crime  of  "burglary,  not  in  a 
dwelling  house,"  jointly  witli  one  Wilbur 
Fruit,  and,  upon  oonviction  thereof,  judg- 
ment vas  entered  a^nst  him,  from  which 
h«  appeala.  He  complains  that  he  was  un* 
lawfmly  aeeuaed,  and  therefore  not  duly 
oonvicted.  This  is  baaed  upon  the  conten- 
tion that  the  act  of  the  l^slative  assembly 
of  February  17,  1899  (Sess.  Laws  1899,  p. 
09),  is  in  violation  of  {  18,  art.  7,  Or.  Con- 
stitution, which  involves,  also,  the  inquiry 
whether  he  haa  not  been  deprived  of  the 
privilwes  and  immunities  vouehs&fed  to  ev- 
ery citizen  of  the  land  by  the  14th  Amend- 
ment to  the  Federal  Constituti<Hi,  whereby 
it  is  declared  that  no  state  shall  deprive  any 

Serson  of  life,  liberty,  or  property  without 
ue  process  of  law.  The  inquiry  haa  received 
consideration  at  the  hands  of  the  Supreme 
Court  of  the  United  States,  and  has  been 
decided  adversely  to  the  defendant's  posi- 
tion. The  question  came  up  in  the  case  of 
Hurtado  v.  California,  110  U.  S.  618,  28  L. 
ed.  232,  4  Sup.  Ct.  Bep.  Ill,  292,  which  in- 
volved the  validity  of  a  statute  of  Califor- 
nia wherein  it  was  made  the  duty  of  the  dis- 
trict attorney,  whenever  a  d^ndant  was 
examined  and  committed  as  provided  by  the 
Criminal  Code  of  that  state,  to  file  within 
thirty  days  thereafter  in  the  superior  court 
of  the  county  an  information  charing  the 
defendant  wit^  such  offense;  and  it  was  dis- 
tinctly announced,  as  a  principle  under  the 
Constitution,  that  the  phrase  "due  process 
of  law,"  as  used  in  the  amendment,  "refers 
to  that  law  of  the  land  in  each  state  which 
derives  its  authority  from  the  inherent  and 
reserved  powers  of  the  state,  exerted  within 
the  limits  of  those  fundamental  principles 
of  liberty  and  justice  which  lie  at  the  base 
of  all  OUT  civil  and  political  institutions, 
and  the  greatest  secunty  for  which  resides 
in  the  r\gbt  of  the  people  to  make  their  own 
laws  and  alter  them  at  their  pleasure." 
And  further:  '^'hat  any  Ic^l  proceeding 
enforced  by  public  authority,  whether  sanc- 
tioned by  age  and  custom,  or  newly  devised 
in  tlie  discretion  of  the  legislative  power,  in 
furtherance  of  the  general  public  good, 
which  regards  and  preserves  these  princi- 
ples of  liberty  and  justice,  must  be  held  to 
be  due  process  of  law."  From  these  prem- 
ises it  was  concluded  that  although  the 
grand  jury  was  a  tribunal  known  to  and 
SAnctirned  by  the  common  law,  whose  duty 
it  was  to  nmkc  presentment  of  crime  to  the 
court,  yet  the  preaervation  of  the  system 
was  not  essential  to  the  perpetuation  of 
those  underlying  principles  of  our  civil  and 
political  Institutions;  that  it  constituted  a 
preliminary  proceeding,  formal  in  character 
51  L.  B.  A. 


only,  which  could  result  in  no  final  judg- 
ment, except  as  a  consequence  of  a  r^;ular 
judicial  trial;  and  that,  as  the  defendant 
was  yet  entitled  to  all  the  rights  and  privi- 
leges of  a  r^lar  trial  stdieequently  to  be- 
had,  the  guaranty  of  the  Constitntion  had 
been  amply  conserved,  litis  ease  has  beco 
Bubsequenuy  cited  1^  the  same  tribunal  as- 
authoritative,  and  has  never,  as  we  are- 
aware,  been  departed  from.  Bee  Re  femnt- 
Utr,  130  U.  S.  436,  34  L.  ed.  619,  10  Sup.  Ct. 
Rep.  930j  Uallinqer  v.  Davis,  146  U.  S.  314, 
36  L.  ed.  986,  13  Sup.  Ct  Rep.  105;  Mcl<!ulty 
V.  Odlitomia,  149  U.  8.  646,  S7  L.  ed.  882,. 
13  Sup.  Ct.  Rep.  959.  The  significant  trend 
of  judicial  utterance  of  the  state  courts  is  to- 
the  same  pnrpoB&  Bsrhaps  the  leading  case- 
is  itoifon  T.  State,  80  Wis.  129, 11  Am.  Rep. 
659.  The  facts  upon  which  it  is  founded  il- 
lustrate very  clearly  the  situation  attend- 
ing the  present  controversy.  Originally  it- 
was  declared  by  %  8,  art.  1,  of  the  Constitu- 
tion of  Wisconsin,  that  "no  person  shall  be- 
held to  answer  for  a  criminal  offense,  unleee 
on  the  presentTnent  or  indictment  of  a  grand 
jury."  In  1870  the  clause  vras  amended  so 
as  to  read:  "No  person  shall  be  held  to  an* 
swer  for  a  criminal  offense  without  due  pro- 
cess of  law."  The  contention  was  that  the- 
amendment  did  not  change  the  ^ect  of  the' 
original  clause,  and  that  by  the  words  "du» 
process  of  law"  there  was  still  reserved  the- 
right  to  require  an  accusation  1^  a  law- 
fully constituted  grand  jury  before  the  of- 
fender oould  be  put  upon  his  trial.  Mr.  Jus- 
tice Cole,  yrho  annonnoed  the  opinion  of  the- 
court,  considered  the  question  in  connection' 
with  the  I4th  Amendment  of  the  Federal 
Constitution,  and  his  cogent  reasoning,  al- 
though addressed  more  particularly  to  the 
bearing  of  the  amendment,  was  intended  to 
apply  as  well  to  the  later  declaration  fn  the 
state  Constitution.  He  says:  "The  histor- 
ical origin  of  the  14th  Amendment  to  the- 
Constitution  of  the  United  States  is  familiar 
to  alt  persons  in  this  country.  Prior  to  it» 
adoption  there  was  a  class  of  persons  in  the 
states,  which  on  account  of  the  state  of  pub- 
lic sentiment,  were  particularly  exposed  to- 
oppressive  and  unfriendly  local  l^station. 
Thsty  were  liable  to  be  despoiled  of  their 
property,  or  to  be  deprived  of  their  rights^ 
privileges,  and  immunities,  in  an  arbiuary 
manner,  and  without  'due  process  of  law.** 
And  the  object  of  this  amendment  was  to 
protect  this  class  especially  from  any  arbi- 
trary exercise  of  the  powers  of  the  state 
^vernments,  and  to  secure  for  it  equal  and 
impartial  justice  in  the  administration  of 
the  law,  civil  and  criminal.  But  its  design 
was  not  to  confine  the  states  to  a  particular 
mode  of  procedure  in  judicial  proceedinge 
and  prohibit  them  from  prosecuting  for 
felonies  by  information,  Instead  of  by  in- 
dictment, if  they  chose  to  abolish  the  grand- 
jury  sj-stem.  And  the  words  'due  process 
of  law'  in  this  amendment,  do  not  mean  and 
have  not  the  efi'ect  to  limit  the  powers  of 
the  state  governmenta  to  proaecution  for 
crimes  by  indictments,  but  thew  words  dO' 
mean  law  in  its  refmlar  course  of  adminis- 
tratioB  according  to  the  prus^bed  fopM 
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«nd  In  accordance  with  the  emeral  inles 
for  the  protecUon  of  indindual  rights.  Ad- 
miniBtration  and  remedial  proceedings  must 
change  from  time  to  time  with  the  adyance- 
ment  of  legal  science  and  the  progress  of 
society,  and,  if  the  people  of  the  etote  find 
it  wise  and  expedient  to  abolish  the  grand 
fmy  and  prosecute  all  crimes  infonna* 
tkm,  there  is  nothing  in  onr  state  Consti* 
tation  as  it  now  stands,  and  nothing  in  the 
14tli  Amendment  to  the  OonsUtntion  of  the 
United  States,  which  prevsrats  tiiem  from 
doing  so."  So  it  was  oonclnded  that  "due 
proeeas  ot  law"  did  not  require  the  preser- 
vntion  and  porpetuation  of  the  grand- jury 
system,  and  that  its  abolishment  was  not 
an  infraction  of  the  sacred  and  inestimable 
rights,  privileges,  and  inunnnities  to  which 
every  eitiaen  of  tha  stats  or  of  the  United 
States  is  entitled  as  of  right.  Bee  also  Jto 
JMph,  17  Colo.  86,  28  Pao.  470;  Re  Wright, 
3  Wyo.  478,  13  L.  R.  A.  748,  27  Pao. 
665;  Me  Boulter,  6  Wyo.  820,  40  Pae.  020; 
Bolln  T.  State,  SI  Neb.  081,  71  K.  W.  444; 
State  T.  Krohne,  4  Wyo.  347,  34  Pao.  8; 
State  V.  Bamett,  3  Kan.  260,  87  Am.  Dee. 
471;  Btate  v.  BomoeU,  104  Ind.  S41.  4  N.  E. 
tt75.  The  history  and  ^snIoi»Mnt  of  the 
grand- jury  system  will  denumstrate  that  its 
fnnetions  have  not  been  nnifonn;  that  while 
it  is  a  body  of  very  antdent  origin,  and  has 
become  inwrought  as  one  of  the  permaauit 
institutions  of  the  common  law,  its  officee 
wm  not  always  the  same.  At  first  it  was 
a  body  which  not  only  accused,  but  tried, 
pnblie  i^endera.  At  a  later  period  It  be- 
came an  informing  and  aeenslng  'tribunal 
onfy,  without  wbosB  previous  aowm  no  per- 
Bon  charged  with  a  mony  could,  except  in 
n>eeial  inatances,  be  put  upon  trial.  At 
times  it  stood  in  the  country  of  its  birth  as 
a  barrier  against  prosecution  in  the  name 
of  the  sovereign,  but  at  length  it  came  to  be 
regarded  as  an  bistttution  by  which  the  sub- 
ject was  rendered  sacred  against  oppression 
from  nnfonnded  proseouticHw  of  the  Crown. 
"The  institution,^  says  Mr.  Justice  Field, 
"was  adopted  in  this  oounti^,  and  is  con- 
tinued, from  considerations  similar  to  those 
which  give  to  it  ita  chief  value  in  England, 
and  Is  designed  as  a  means,  not  only  of 
bringing  to  trial  persons  accused  of  public 
offenses  upon  Just  grounds,  but  also  as  a 
means  of  protecting  the  citiKen  against  un- 
fonnded  accusation,  whether  it  comes  from 
govemmait,  or  be  prompted  by  partisan 
paasion  or  private  enmity."  Charge  to 
Grond  Jvrp,  2  ^wj.  667.  Fed.  Cas.  No. 
18.26S.  Tlie  insertion  of  the  clause  in  the 
Federal  Constitution  expressly  providing 
for  a  continuation  of  the  grand-jury  sys- 
tem in  national  Jurisprudence  is  ascribed 
to  such  reasoning  as  this.  The  learned 
Jnstloe  was  still  upon  the  bench,  however, 
when  BvrUido  t.  VaUfomia,  110  U.  S.  616, 
SS  L.  ed.  282,  4  Sup.  Ct.  Bep.  Ill,  292, 
was  decided,  and  gave  his  unqualified  as- 
sent to  the  doctrine  thereof.  It  is  evident, 
therefore,  that,  while  the  great  Jurist  com- 
mended the  wisdom  of  the  system  as  adopted 
in  t3ie  national  ConstitnUon,  he  did  not 
deem  Its  perpetuation  essential  to  the  leg- 
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ular  and  orderly  administration  of  justice 
in  obedience  to  the  behests  and  require- 
ments of  the  "law  of  the  land"  or  "duo 
process  of  law."  The  grand  jury  oontinues 
to  be  an  accusing  body,  but  the  number  of 
which  it  may  be  composed  varies  in  the- 
several  states.  Its  sittings  and  delibera- 
tions are  in  secret,  and  usually  ea  parte; 
hence  laddng  even  the  primary  essentials  of 
due  process  of  law, — the  right  of  noUce  or 
a  day  In  oourt.  But  this  right  is  reserved 
to  the  accused  upon  his  final  trial  by  a 
jury  of  his  peers. 

^e  greater  stress,  however,  Is  laid  upon 
the  question  primarily  stated, — whether  the 
l^dature  of  the  state  is  empowered,  under 
the  stoto  Constitution,  to  modify  the  grand- 
jury  system,  without  altolishing  it  in  toto. 
Section  18,  art  7,  to'  whidi  the  matter  is- 
r^folated,  reads  as  ndlows:  *^e  l^sla- 
tive  assembly  shall  so  provide  that  the  most 
competent  of  the  permanent  citizens  of  the 
county  shall  be  choeen  for  jurors;  and  out 
of  the  whole  number  in  attendance  at  the- 
court,  seven  shall  be  chosen  by  lot  as  grand 
jurors,  five  of  whom  must  concur  to  find  an 
indictinent.  But  the  I^islative  assembly 
modi^  or  abt^ah  grand  juries."  The 
aet  complained  of  provides,  among  other 
things,  that  it  shall  be  lawful  for  the  dis- 
trict attorney  of  any  judical  district  in  the- 
stote,  and  it  is  made  his  duty,  to  file  in  the 
proper  circuit  court  an  information  charg- 
ing any  person  or  persons  with  the  commis- 
sion of  any  crime  defined  and  made  punish- 
able by  the  laws  of  the  state,  And  whicb 
shall  have  been  eommitted  in  the  eonnty 
where  the  Information  Is  filed;  ttiat  the  In- 
formation shall  be  substantially  in  the  form 
prescribed  in  9  1269  of  the  Criminal  Code, 
except  the  words  "district  attorney"  shalf 
be  used  instead  of  the  words  "grand  jury"* 
wherever  the  same  shall  occur,  and  the 
manner  of  stating  the  act  constituting  the 
crime  shall  be  of  like  nature  as  required  in 
the  Indictment.  The  act  further  proridea 
that  from  tlie  time  the  information  is  filed, 
and  thereafter  until  and  including  judg- 
ment, it  shall  he  oonstrued  to  be  in  all  re- 
spects an  indictment,  within  the  meaning 
of  the  present  statutes  of  the  state,  and  that 
the  same  proceeding  riiall  be  had,  with  like 
effect,  as  in  cases  where  indictments  are  re- 
turned by  a  grand  jury.  It  empowers  the 
district  attorney  to  subpeana  witneseea  to 
appear  before  him  to  testify  concerning  the 
commission  of  crime  in  like  manner  as  be- 
fore a  grand  Jury,  and  requires  the  name  of 
each  witness  examined  under  oath  or  affir- 
mation to  be  inserted  at  the  foot  of  the  in- 
formation or  indorsed  thereon,  before  the 
same  is  filed;  otherwise,  the  testimony  of 
such  witnesses  cannot  be  heard  against  the 
defendant  at  the  trial.  Section  7  provides: 
"This  act  shall  not  prevent  the  circuit  oourt 
frcHn  convening  a  grand  Juir  whenever  in  Ita 
opinion  it  is  deenied  advisable  to  do  so."  It 
is  Insisted  that,  so  long  as  grand  Juries  are- 
not  abolished.  It  Is  the  constitutional  right 
of  every  individual  charged  with  crime  to 
demand  and  require  that  the  accusation 
against  him  be  by  indictment  ot  a  granA 
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jury.  In  rapport  of  tUi  position  tha  oUef 
reliuue  is  founded  cn  the  ease  of  Be  Loiorie, 
B  Colo.  4d9>  64  Am.  Bep.  S58,  9  Pac.  489. 
That  caM  involved  the  question  of  the  eon* 
-etitutionality  of  an  act  of  Mhe  legislature 
which  provides,  among  other  things,  for  the 
•organization  and  maintenance  of  criminal 
-courts  wiUiin  certain  counties,  which  were 
-to  be  courts  of  record}  and  it  was  furtfao' 
-provided  that  tbe  district  attorney  of  the 
.Judicial  district  in  which  they  were  estab- 
lished should  be  the  prosecuting  officer, 
*thereof,  that  no  grand  jurv  should  be  sum- 
■muned  therein,  but  tiiat  the  prosecution  of 
all  offenses  should  be  b^  information,  signed 
-and  verified  by  the  district  attorney,  and 
filed  therein.  An  information  was  filed 
against  Lowrie,  charging  him  with  grand 
3arceny  under  tbe  statute  iritich  he  moved 
"to  quash  upon  the  ground  that  a  person 
•charged  wiui  such  an  offense  could  only  be 
prosecuted  upon  a  presentment  or  indict- 
ment of  the  grand  jury.  The  question  pre- 
-sented  had  a  twofold  aspect  or  bearing,  and 
was  whether,  in  view  of  the  Constitution 
then  prevailing,  it  was  competent  for  the 
l^ifilature  to  abolish  the  grand-jury  system 
-as  it  pertained  to  tbe  taiminal  courts,  and 
leave  it  in  force  in  the  district  courts,  which 
-were  in  the  exercise  of  general  jurisdiction, 
-or  whether  the  system  could  be  abolished 
within  the  territory  in  which  the  criminal 
courts  happened  to  be  established,  and  con- 
tinued in  force  in  other  portions  of  the 
state,  within  the  limitations  of  the  Federal 
and  state  Constitutions.  The  14th  Amend- 
ment of  the  Federal  Constitution  was  allud- 
■ed  to,  as  ware  also  8S  8, 23,  and  2S  of  artide 
-2,  and  S  28,  art.  6,  of  tbe  state  Constitution. 
Section  8  provides  ''that  until  otherwise 
provided  by  law  no  person  shall  for  a  felony 
oe  proceeded  against  criminally  otherwise 
than  by  indictment;"  §  23,  among  other 
things,  that  "hereafter  a  grand  jury  shall 
oonsist  of  twelve  men,  nine  of  whom  con- 
«urring  ntay  find  an  indictment:  provided, 
the  general  assembly  may  change,  regulate, 
or  abolish  the  srand-jury  system;"  and  } 
2,1,  no  person  shall  ba  deprived  "of  life, 
liberty,  or  property  without  due  process  of 
law."  The  court  entertained  the  view,  and 
so  decided,  that  under  these  fundamental 
provisions  it  was  competent  for  the  legisla- 
ture to  change,  regulate,  or  abolish  grand 
juries,  but  that  in  view  of  fi  28,  art.  6,  pro- 
viding for  uniform  operation  of  tiie  laws 
regulating  courts,  it  must  be  so  effectuated 
as  to  affect  the  whole  community  equally  in 
respect  to  the  same  rights  and  immunities 
under  similar  circumstances;  that  is  to  say, 
it  might  abolish  the  entire  system,  or  it 
might  change  it,  but  that  whatever  is  done, 
in  either  event,  must  be  so  done  as  to 
operate  uniformly  over  the  entire  state,  and 
flfTect  all  classes  of  individuals  alike,  or 
otherwise  many  persons  within  tiie  state 
may  be  deprived  of  the  equal  protection  of 
the  laws.  Hence  it  was  declared  that  the 
law  providing  for  the  prosecution  of  per- 
sons charged  with  a  felony  by  information 
within  certain  prescribed  portions  of  the 
■state,  and  within  certain  courte  of  limited 
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mad  paenliar  jnriadietlon,  waa  nnoonatitu- 
tional  and  therefora  void.  Hie  doctrine  of 
tha  ease  would  seem  to  not  as  contended 
for  by  counsel,  that  the  Itt^islature  must 
abolish  in  toto,  or  keep  ite  hands  off,  but  . 
that  whatever  it  does  towards  ite  abolish- 
ment, regulation,  or  change,  the  law  promul. 
gated  for  the  purpose  must  have  equal  and 
uniform  operation  throughout  the  state. 
Sudi  has  been  tlie  interpretation  thereof  u 
distinguished  in  Be  Dotph,  17  Colo.  36,  28 
Pac  470, — a  later  case  from  tiie  same  stat^ 
wherein  it  was  bdd  that  "general  laws  pro- 
viding for  indictmraite  and  informations  as 
c<Hicurrent  remedies  for  the  prosecution  of 
criminal  offenses  throughout  the  stete  are 
not  unconstitutional,  vben  surrounded  by 
proper  r^ulations  and  safeguards,  and 
made  a{qilicable  to  all  persMis  and  oommuni- 
ties  in  the  state,  witnont  discriminaticm.'' 
The  above  quotation  is  from  the  syllabus  of 
the  case.  The  doctrine  as  thus  stated  is  sup- 
ported by  ample  authority.  See  Re  Wright, 
3  Wyo.  478,  13  L.  R.  A.  748,  27  Pac  666;  Re 
Boulter,  6  Wyo.  329,  40  Pac.  620.  The 
l^^lature  by  the  late  act  has  made  prosecu- 
tion by  information  concurrent  with  prose- 
cution 1^  indietmrat,  which  it  was  empow- 
ered to  do  by  the  authority  vested  in  it 
under  the  Constitution  to  "modify  grand 
juries."  The  significance  of  the  word 
"modify,"  as  used  in  this  section,  was  de- 
termined in  State  v.  Laiorence,  12  Or.  297, 
7  Pac  116.  Mr.  Justice  Lord,  speaking 
for  the  court,  says:  "In  a  general  sense, 
to  modify  means  to  change  or  vary,  to 

aualtfy  or  reduce;  and  unless  there  is  some- 
liing  in  the  context,  or  special  usage,  the 
words  are  to  l>e  taken  la  their  plain,  or- 
dinary, and  popular  sense.  A  power  given 
to  modify  or  abolish  implies  the  existence 
of  the  subject-matter  to  be  modified  or 
abolished.  When  exercised  to  modify,  it 
does  not  destroy  identity,  but  effecto  some 
ebange  or  qualification  in  form  or  qualities, 
powers  or  dutdee,  purposes  or  objecte,  of  the 
subject- matter  to  be  modified,  wiUiout  touch- 
ing the  mode  of  creation.  The  word  implies 
no  power  to  create  or  to  bring  into  existence, 
but  only  the  power  to  change  or  vary  in 
some  particular  an  almdy  created  or  legally 
existing  thing.  .  .  .  The  legislature 
may  modify  in  various  ways,  by  limiting  or 
regulating  their  powers,  duties,  qualifica- 
tions," etc.  A  fault  is  attributed  to  tiie 
law,  tJiat  it  is  left  to  the  will  and  caprice 
of  the  court  or  prosecuting  attorney  whether 
to  pursue  the  one  or  the  other  method  of 
prosecution,  and  therefore  that  ite  operation 
will  not  be  equal  and  uniform;  that  It  will 
not  affect  all  individuals  alike,  and  there- 
fore some  may  be  derived  of  the  equal  pro- 
tection of  the  laws.  This  idea  gained  cur- 
rency from  the  opinion  in  the  case  of  Be 
Lowrie,  8  Colo.  499,  64  Am.  Rep.  668,  9 
Pac  48B,  but  that  portion  of  the  opinion 
is  mere  dietmn,  and  has  never  been  fol- 
lowed as  authoritative,  even  by  the  court 
that  announced  it.  Indeed,  the  identical 
question,  so  far  as  the  discretion  of  the 
court  is  concerned,  was  raised  in  the  case 
Of  Re  Dolph,  17  Colo.  36,  a8>Pae.  47f.  and 
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■^ocpready  detennined  ewtrftry  to  the  crit- 
4eiam.  Ik  He  Wriffht,  3  Wyo.  478,  13  L. 
R.  A.  748,  27  Pae.  566,^  oomparatiTdy 
late  case  from  Wyoming, — it  was  Buggested 
th&t  it  was  a  dangerous  procedure  to  per- 
oait  a  proeecution  by  infonoation  of  the 
prosecuting  officer  alone,  without  prelimin- 
-ary  examination  before  a  magistrate,  and 
the  BU£K<stion  has  since  led  to  the  amend- 
ment ^the  atatnte.  But  in  a  later  case 
(fitofe  T.  Krohite,  4  Wyo.  347,  34  Pac.  3),  in 
«n  opinion  rendered  by  the  same  justice, 
auch  an  act  was  held  to  be  valid,  and  not 
obnoxious  to  the  eonstituUonal  guaranty 
that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law.  See  also  Territory  v.  Btroud,  6  Okla. 
IM,  60  Pac  265.  SecUon  11  of  the  BiU  of 
Bights,  embraced  1^  artide  1  of  the  Consti- 
itoti<m  of  the  stat^  has  weured  to  the  ae* 
•cuaed  the  right  of  puUic  trial  by  an  impar- 
tial jury;  to  he  heard  by  hinwelf  and  coun- 
sel ;  to  demand  the  nature  of  the  accusation 
against  him,  and  to  have  a  copy  thereof;  to 
meet  the  witnesses  face  to  face ;  and  to  have 
oompnlBory  process  for  requiring  the  attend- 
■«nce  of  witoeBses  in  his  favor.  This  con- 
•stftntes  the  chief  palladium  of  civil  liberfy 
vader  the  Constitution.  The  manner  of 
preferring  the  accusation  la  of  preliminary 
import,  and  whether  it  shall  be  done  by  a 
grand  jury  or  by  a  public  prosecutor,  or  con- 
e&rrenuy  by  both,  has,  whether  wisely  or 
not,  been  left  to  the  wisdom  of  the  legisla- 
-ture  to  determine.  Such  is  the  authority 
veRerred  to  it  under  the  power  to  abolish  or 
modify  grand  juries;  but  tt  can  never 
abridge  the  rights  vouchsafed  to  every  in- 
-^ividual  by  the  sacred  and  inestimaUe  pro- 
visions  of  S  11  of  the  BiU  of  Rl^to,  and  in 
this  is  conserved  to  the  accused  very  much 
-of  all  there  is  of  Immunity  from  depri- 
vation of  life,  liberty,  or  property  without 
due  process  of  law.  He  is  entitled  to  bail, 
except  he  he  guilty  of  murder  or  treason, 
and  is  protected  against  excessive  hail  and 
unnecessary  rigor  while  In  confinement.  It 
may  be  a  matter  about  which  reasonable 
-minds  may  differ,  whether  he  should  have 
a  preliminary  examination  before  being  sub- 
jected to  an  accusation  and  public  trial  be- 
fore a  court  of  justice,  or  as  to  the  appro- 
-priate  steps  to  be  taken  before  an  informa- 
tion may  be  preferred.  But  these  matters 
■are  Initiative  in  their  import, — made  so 
necessarily,  under  the  Constitution,  by  vir- 
tue of  the  power  given  to  modi^  grand 
Jwies;  and,  while  the  wisdom  ot  the  law 
may  be  a  subject  of  dispute,  the  authority 
to  enact  it  cannot  be  gainsaid. 

At  the  close  of  the  state's  testimony  the 
defendant  moved  for  an  instruction  to  the 
jury  to  return  a  verdict  of  not  guilty,  which 
being  overruled,  he  again  asked  a  similar  in- 
•traetlon  when  the  evidence  on  both  sides 
was  concluded.  This  request  was  alw 
denied,  and  such  action  of  the  court  Is  as- 
signed as  error.  Thus  is  presented  the  ques- 
tion whether  the  evidence  produced  at  the 
-trial  was  sufficient  upon  which  to  submit 
the  case  to  the  jury.  It  tended  to  show 
that  the  father  of  the  defendant  Harry ' 
^1  L.  R.  A. 


Tucker  lived  abont  2  miles  from  the  resi- 
ieo/»  of  H.  W.  Lee,  the  alleged  owner  of 
the  property  taken ;  that  Harr^r  resided  with 
his  father;  that  I^e  had  in  his  graaary  on 
the  night  of  January  30,  1899,  seven  sacks 
of  alfalfa  seed,  that  he  locked  the  door  of 
tiie  granary  at  9:30  o'clock  in  the  evening, 
by  means  of  a  padlock  and  heavy  staple; 
that  on  the  following  morning  he  foiud  the 
door  had  been  openra  and  two  sacks  of  the 
seed  taken  away.  Tbe  staple  appeued 
to  have  been  broken  from  its  fasten- 
ings means  of  a  punch  secured  from  Ijee's 
shop,  SMne  60  feet  distant  Trat^,  aj^ar- 
entiy  made  by  a  person  wearing  boots  with 
small)  high  heels,  were  traced  to  and  from 
the  shop,  which  vras  entered  through  a  hole 
in  the  rear  thereof,  and  the  punch  was  bent. 
Indicating  its  use.  Other  trades*  apparent- 
ly made  by  the  same  person,  were  foiuul  lead- 
ing to  and  from  a  gate  in  the  barnyard  fence 
to  the  granary,  about  20  feet  distant.  From 
the  gate  the  tracks  of  two  horses  were  traced 
out  through  a  field,  thence  into  and  along 
a  road  leading  to  a  gate  within  200  of  300 
yards  of  the  residence  of  the  elder  Tudcer. 
Within  about  fiO  ^rds  of  the  gate  by  the 
granary,  in  the  oourae  of  the  horses'  tracks, 
was  found  a  letter,  contained  in  a  pocket, 
addressed  to  Harry  Tucker ;  and  at  the  out- 
let from  the  field  to  the  road  were  found 
tracks  of  a  person,  similar  to  those  discov- 
ered at  the  granary.  A.  W.  Gellis  testified, 
in  effect,  that  in  the  latter  part  of  January 
or  the  first  of  February  the  defendant  and 
Wilbur  Fruit  tried  to  sell  some  alfalfa  seed 
to  him  in  Baker  Ci^,  which  they  said  bad 
been  raised  on  Lower  Powder;  that  the  hoys 
gave  their  names;  and  that  he  talked  di- 
rectly with  the  defendant,  but  did  not  see 
the  seed.  Charles  F.  Palmer  testified,  in  ef- 
fect, that  the  defendant  and  Wilbur  Fruit 
came  over  to  his  store,  in  Baker  City,  on 
the  e\'ening  of  February  1  and  talked  with 
him  concerning  the  sale  of  some  alfalfa  seed 
contained  in  two  sacks,  which  he  purchased 
from  thean  the  next  morning;  tnat  they 
said  It  was  grown  on  Lower  Powder,  on  the 
Fruit  ranch.  The  sacks  in  which  the  need 
was  contained  were  positively  identified  as 
the  property  taken  from  his  granary,  and 
the  eeed  was  of  the  same  character  as  that 
which  he  lost.  The  contention  of  the  de- 
fendant is  that  there  was  no  testimony  con- 
necting him  witii  the  commission  of  the 
crime  of  burglary,  aside  from  the  fact 
that  the  stolen  property  was  recently 
found  in  the  joint  possession  of  himself 
and  Wilbur  Fruit,  and  that  such  possession 
was  not  sufilcient  to  warrant  the  jury  in 
drawing  an  inference  of  his  guilt  therefrom. 
The  inference  to  be  drawn  from  the  posseq- 
slon  of  stolen  property  has  been  held 
1^  this  court  to  be  one  of  fact,  whidi  may 
be  considered  by  the  jury,  in  connection  with 
atl  the  other  attending  circumstanen,  in  de- 
termining the  guilt  or  innocence  of  the  ae> 
cused.  Such  inference  is  strong  or  weak 
according  to  the  character  of  the  property, 
the  nature  of  the  possession,  and  its  prox- 
imity to  the  time  of  the  theft.  State  v. 
'  Potneroy,  30  Or.  16,  46  Pac.  707^.  Both  of 
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Uiese  parties  ware  in  powMrion  of  the  seed, 
and  both  exercised  ownnvhip  wet  it.  The 
fact  that  such  possesaion  was  not  excliuiTe 
in  the  defendant  could  make  but  tittle,  if 
any,  difference  in  the  weight  of  the  circum- 
stance, considered  as  an  evidentiary  fact. 
The  rule  touching  the  inference  to  be  drawn 
from  the  fact  of  possession  is  the  same  in 
cases  of  burglary  as  in  larceny,  where  the 
Utter  crime  has  been  committed  in  connec- 
tion with  the  former.  State  t.  Rivert,  68 
Iowa,  Oil,  27  X.  W.  781 J  Btate  v.  Frahm, 
m  Iowa,  366,  35  N.  W.  461.  And  it  should 
1)6.  as  in  cases  of  larceny,  considered  by  the 
jury  in  connection  with  all  the  other  inculpa- 
tory  as  well  as  exculpatory  facts  adduced 
at  the  trial,  In  determining  the  guilt  or  in- 
nocence of  the  accused.  The  question  for 
us  to  determine  Is  wliether  the  testimony 
adduced  Is  suffielent  from  which  the  jurr 
may  reasonably  infer  the  guilt  of  the  defeno- 
ant.  His  possesaion  is  not  the  only  iton 
of  evidence  inculpating  him.  The  fact  of  tiie 
horses'  tracks,  leading  directly  from  the  gran- 
ary towards  the  residence  of  the  father,  where 
the  defendant  lived,  and  tiie  further  fact  of 
the  letter  addressed  to  him  being  found  in 
the  route  on  the  line  of  the  tra«£s,  are  eir- 
eumstanoes  of  some  w^ht  to  be  considered 
in  connection  with  the  circumstances  of  his 
poBseBBion.  and  the  exercise  of  ownership 
over  the  stolen  property.  1  McClain,  Crim. 
Law,  S  514.  The  property  oould  not  have  been 
stolen  or  carried  away  without  the  breaking, 
BO  that  the  tentimony  pertinent  to  the  es- 
tablishment of  the  larceny  was  also  relevant 
to  substantiate  the  crime  of  burglary;  and, 
in  our  opinion,  there  was  sufficient  to  go  to 
the  jury  and  hence  the  request  to  instruct 
otherwise  was  rightly  refused. 
An  exception  was  taken  to  the  following 


insteuetjott  of  the  court  t  "Where  two  or 
more  defendants  are  charged  joinUy  witlk 
the  eommission  of  a  crime,  it  is  not  neceasair 
that  it  be  shown  that  both  of  the  defend- 
ants, or  either  one  of  them,  when  tried  alone, 
actually  broke  and  entered  the  building  or 
took  the  property.  It  is  sufficient  if  it  be- 
shown  that  the  joint  defradants  were  act- 
ing together  for  that  purpose,  and  if  either 
one  of  them,  while  so  acting  together  f6r  that 
purpose,  actually  broke  and  entered  the- 
building  with  the  intention  of  stealing  there- 
in, then  all  of  the  «aid  defendants  would 
be  guiltgr  of  the  crime,  and  either  one  of 
them  may  be  prosecuted  alone  therefor."" 
The  ground  of  the  exception  is  that  there 
was  no  evidence  introduced  at  the  trial  upon 
which  to  base  the  instruction  touching  the 
joint  breaking.  But  in  this  the  counsel 
are  in  error.  The  breaking  was  proved,  and 
there  was  evidence  tending  to  show  tAat  two- 
persons  were  engaged  in  it.  Further  than 
this,  the  defendant  and  Wilbur  Fruit  were 
found  associating  together  shortly  after- 
wards, and  jointly  engaged  in  disposing  of 
the  fruits  of  the  burglary. 

An  exception  was  taken,  also,  to  the 
court's  instruction  No.  9.  But  what  we 
have  heretofore  said  upon  the  sufficient  of 
the  tesUmony  to  go  to  the  Jnry  applies  with 
equal  force  to  this  eoceeptlon  and  Instructlcm, 
so  that  it  is  unnecessary  to  discuss  the  mat- 
ter further. 

An  exception  was  also  saved  to  the  oonrt'e- 
refusal  to  give  defendant's  instruction  No. 
4.  The  elTect  of  the  Instruction  was  given- 
in  the  general  charge,  and  no  error  can, 
therefore,  be  predicated  upon  the  refusal. 

The  judgment  of  the  ooitrt  Mow  i»  af- 
firmed. 
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A  stlnnlatlon  msalnst  Ilabllltr fordeatli 
from  snlelde,  sane  or  insane,  doea  not  de- 
feat recoTery  on  a  poller  at  Insarance,  al- 
though the  Insored  died  from  an  oTsrdoae  of 


Kon. — ^Aa  to  irtiat  eoostltntes  an  accident 
wltbln  the  meaning  of  an  accident  Insurance 
policy,  see  note  to  Fidelity  A  C.  Co.  v.  Johnson 
<HlSB.)  30  h.  B.  A.  800:  Modem  Woodmen 
Accl.  Asso.  V.  ShryoiA  (Neb.)  89  L.  a  A.  820; 
Kasten  v.  Interstate  Casualty  Co.  (Wla)  40 
L.  K.  A.  651 :  Weatem  Commercial  Traveler^ 
Abtc.  v.  Smith  (C.  C.  App.  8tb  C.)  40  L.  R.  A. 
fiSS ;  Feder  v.  Iowa  State  Traveling  Men's 
Asso.  (Iowa)  48  L.  R.  A.  693. 

As  to  presumption  In  respect  to  suicide  of  an 
Insured  person,  see  Mutual  L.  las.  Co.  v.  Wls- 
(Kan.)  86  L.  R.  A.  258,  and  note  on  page 
262 :  Johns  v.  Northwestern  Mot.  Relief  Asso. 
IWls.)  41  L.  R.  A.  587:  and  Standard  Ufa  A 
Accl.  Ina  CO.  v.  Thornton  (C  C.  App.  eth  C.) 
40  L.  B.  A.  lie. 
fil  L.  R.  A. 


morphine  taken  by  himself,  where  the  com- 
pany falls  to  establiah  by  a  preponderance  of 
the  evidence  tliat  the  self-deatruetlon  was  In- 
tentional. 


(January  81.  1900.)  - 

APPEAL  by  defendant  from  a  judgment  of 
the  CTourt  of  Chancery  Appeala  affirm- 
ing a  judgment  of  the  (Thancery  Court  for 
Davidson  County  in  favor  of  plaintiff  in  an- 
acti<»i  brought  to  recover  the  amount  al- 
leged to  he  due  on  a  policy  of  life  Insuranoe. 
Affirmed. 

The  facts  are  stated  In  Uie  opinion  of  the 
court  of  ehancerr  appeals  delivered  by 
Wilson,  J.,  as  follows: 

This  bill  was  filed  by  the  complainant,  aa 
the  administrator  of  tSie  estate  of  Ernest 
Krallop,  to  recover  the  amount  of  a  poHcy- 
of  Ineurance  issued  on  the  life  of  his  intes- 
tate by  the  defendant.  The  defendant  ad- 
mits the  issuance  of  the  policy,  and  that  the- 
insured  paid  all  premiums  due  under  the- 
policy  before  his  death.  Its  defense  is  that 
Krallop  committed  snldde  by  taking  mor- 
phine, and  that  nnder  th*  ^^^l^*^^^*^* 
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•cy  the  Beli-destruction  of  the  assured  with, 
in  three  years  forfeited  all  rights  under  it, 
-cxeept  to  demand  a  retarn  of  tiu  pTemiums 
paid.  KraUop  died  AptU  7,  1898.  from  the 
rwolt  of  an  onrdooe  of  nKHrphine.  The  pol- 
iqr  was  issued  May  13,  ISM.  It  eontaine 
the  f(^lowiiig  clause:  "In  the  event  of  the 
^eath  d  the  insured  from  suicide^  T^ether 
sane  or  insane,  within  three  years  from  the 
data  hereof,  the  liability  of  the  oompany 
-shall  be  limited  to  a  return  of  the  premiums 
paid  on  this  policy."  Proof  was  taken,  and 
the  chancellor  decreed  that  Uie  company 
was  liable,  and  ga\-e  Uie  oomplidnant  a  re- 
■corery  for  tin  amount  of  the  p<^i^,  to  wit, 
$150.  and  interest  thereon,  and  oosts.  The 
defendant  appealed,  and  has  assigned  the  fol< 
lowing  errors:  First.  Hie  court  erred  in 
not  holding,  under  the  facts,  that  Krallop 
committed  suicide,  and  that,  therefore^  his 
administrator  was  not  entitled  to  recover 
under  the  terms  of  the  policy.  Second.  The 
court  eried  in  not  holding  that  the  clause  in 
the  pcdicy  of  inniranee  waa  valid  whidi  pro- 
Tidas  foe  %  lorMture  ot  ri^ta  under  it,  ex- 
•copt  as  to  a  return  of  premiums  paid,  when 
the  insured  commits  suicide,  whether  sane 
•or  insanei,  within  three  years  from  the  date 
•of  its  issuance. 

That  Krallop  died  from  an  orerdoae  of 
morphine  is  not  disputed.  Hi&t  his  death 
ocearred  within  three  years  after  tiie  iaau* 
juiee  of  the  poli^  Is  admitted.  Whether 
the  cbanoBllor  waa  d  opinint  that  the  sui- 
cide clause  in  the  pcdicy  wea  valid  or  inralid 
is  not  disdoeed  by  his  decreet  It  ia  general 
in  its  terms,  and  simply  finds  that  the  de- 
fendant ii  liable. 

He  insistence  of  the  company  is  that  the 
decedent  took  his  life  by  an  overdose  of  mor- 
phine poison.  The  contention  of  complain* 
ant  !■  that  the  overdose  of  morphine  was 
taken  by  accident,  mistake^  ovenight,  or  In- 
ndvertenee^  and  not  by  design,  and  hence 
that  the  ease  is  not  wiutin  the  suicide  dause 
■of  the  policy,  conceding  the  clause  to  be  val- 
id, lie  does  not,  however,  admit  the  validi- 
ty or  applicatim  of  this  clause,  in  the  event 
the  court  come*  to  the  conclusion,  from  the 
■evidence,  that  the  reason  of  the  insured  was 
eo  oompletdy  overthrown  at  the  time  of  the 
taking  of  the  morphine  that  he  had  no  oon- 
tnd  over  his  actions,  and  did  not  know  wh.at 
lie  was  doii^.  If  the  controverted  tmet  that 
the  deceased  took  the  overdose  of  morphine 
through  mistake,  or  aocid^it,  or  oversight, 
and  not  designedly,  be  found  In  favor  of  oora- 
plainant,  it  will  be  unneoeesary  to  consider 
-the  validity  or  invalidity  of  the  suicide 
-clause  in  the  po1i<7. 

It  is  a  proposition  of  law  sumwrted  1^  au- 
-thori^  as  well  as  reasMi  that  this  and  sim- 
ilar elanses  in  polides  of  Insnranc^  conced- 
ing them  to  be  valid,  are  not  infracted  l^rthe 
aeeidental  and  mistaken  taking  of  an  over- 
•dose  of  medtdne  or  poison  or  by  the  unin- 
lentlooal  taking  of  his  life  by  the  insured. 
Pmfold  V.  Univerml  L.  Int.  Co.  85  N.  Y. 
317,  39  Am.  Rep.  660;  Walcott  v.  MetropoU- 
4a»  L.  Int.  Co,  64  Vt  221,  24  Atl.  692,  and 
«ases  dted;  Phadenhaucr  v.  Germania  L. 
Ina.  Co.  7  Helik.  667,  19  Am.  Rep.  623,  and 
41  L.  R.  A. 
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caees  cited.  Tie  principle  or  rule,  tn  cases 
of  this  character,  is  equally  supported  that 
suicide  or  intentional  destruction  by  one's 
own  band  ia  not  presumed.  Hie  presump- 
tion is  otherwise.  The  company  interposing 
the  defense  of  snidd^  wheuier  sane  or  in- 
sane, must  overcome  tiiis  presumption,  and 
satisfy  the  jury  or  eourt  trying  the  case,  by 
a  preponderance  of  evidence,  that  the  seli- 
deatruction  was  intentional.  Walcott  v. 
MetropoUtan  L.  Ins.  Co.  64  Vt  221,  24  Atl. 
992;  Mallory  v,  TraoOers'  Ins.  Co.  47  Y. 
62,  7  Am.  Bep.  410;  Cronkhite  t.  Trawler^ 
Ina.  Co.  75  me.  116, 48  N.  W.  731 ;  Freeman 
V.  Traveler*'  Ins.  Co.  144  Mass.  572,  12  N. 
E.  372  J  Traveller^  Ins.  Co.  v.  McConkey, 
127  U.  S.  061,  32  I*  od.  308,  8  Sup,  Ct  Rep. 
1360 ;  Streeter  v.  Western  Union  Hut.  Life 
<£  Aooi.  Boo.  65  Mich.  199,  31  N.  W.  770; 
Persons  v.  State,  90  Tenn.  291,  206,  16  S.  W. 
726;  Aoeident  Ins.  Co.  of  N.  A.  v.  Bennett, 
00  Tenn.  256, 16  8.  W.  723. 

Under  these  prindples,  the  question  in  the 
case  is.  Did  Knllc^  oomnut  suicide  by  pur- 
posely taking  an  overdose  of  morphinet 
That  his  deatii  was  caused  by  morphine,  tak- 
en by  himself.  Is  the  natural,  and,  we  think, 
the  necessary,  inference  to  be  drawn  from 
the  evidence.  There  is  no  evidence  that  he 
was  insane,  and  so  insane  at  the  time  be 
took  the  drug  that  his  reason  was  dethroned, 
and  his  mind  so  deranged  that  ha  was  inca^ 
pable  of  rational  judgment  in  regard  to  what 
he  iras  doing,  and  of  resisting  the  impulse 
to  kill  himself.  If  this  condition  of  mind 
existed,  the  company  would  be  liable  under 
some  authorities,  notwithstanding  the  dause 
in  the  policy.  The  evidenoe  of  the  parties 
with  him  all  day,  and  up  until  a  few  hours 
of  the  time  when  he  was  found  In  his 
room  under  the  fatal  Influence  of  the  poi- 
son, established  that  he  was  not  insane.  He 
bought  the  drug  less  than  three  hours  b^ore 
he  was  found  under  it*  deadly  in&nenee.  He 
called  for  12  grains.  The  druggist  selling 
him  the  drug  saw  no  evidraiM  of  derange- 
ment at  the  time.  He  asked  him  if  he  de- 
sired the  drug  put  up  in  proper  doses,  and 
he  replied  that  it  was  not  necessary,  as  he 
knew  how  or  in  what  quantity  to  taka  it. 
He  was  subject  to  rheumatie  attadca,  and 
was  suffering  from  «n  attadE  oa.  the  day  of 
taking  this  morphine.  When  suffering  with 
rheumatism,  he  sometimes  drank  to  excess. 
But,  from  the  proof,  he  did  not  drink  any  on 
the  day  he  got  this  drug,  unless  he  did  so 
between  the  time  of  getting  it  and  when  he 
was  found,  a  few  hours  ajtarwards,  in  his 
room  under  the  dominion  of  the  poison. 
There  is  no  pro(rf  at  all  ttf  his  drinking  in 
this  intenral.  At  least,  the  question  is,  Did 
he  knowingly  and  purposely  take  an  ov^r. 
dose  of  the  poison  to  end  his  life,  or  did  he 
do  so  ignorantly  and  inadvertently,  or 
through  a  mistake  as  to  the  proper  quantity 
constituting  a  safe  dose,  intending  therd>y 
to  ease  or  relieve  bis  suffering  frtnn  rheuma- 
tiaml  It  is  difficult  from  this  proof  to  set- 
tle this  point  with  any  certain  assurance 
that  tiie  oondudon  reai^ed  ia  in  aeoord  with 
the  actual  truth. 

The  eridenoe  and  the  inferences  dedudble 

Digiiized  by  Google 


S54 


Tbnnbisbe  Bdfremk  Codrt. 


therefrom  present  Uie  queBtion  in  about  an 
even  balance.  It  must  be  settled,  therefore, 
on  the  probabilities,  viewed  and  taken  in 
connection  with  legal  presumptions.  The 
law  preBumes  tiiat  tAe  deceased  aid  not  com- 
mit suicide;  that  is,  intentional  self-destruc- 
tion. The  evidence  of  his  dose  friends  is 
that  he  had  never,  bo  far  as  they  had  seen, 
exhibited  anj  suicidal  tendency.  Be  was  of 
foreign  birth,  and  aboat  fifty-eight  years  of 
age.  He  wae,  ao  far  as  is  disdosed,  in  no 
flnajicia]  trouble.  He  had  no  relatires  to 
benefit  by  dying,  and  leaving  them  to  get  the 
proceeds  of  the  policy  and  his  other  effects. 
He  had  not  been  disappointed  in  love,  or  in 
any  scheme  of  burineae  or  mon^  making. 
While  suffering  at  times  with  rheumatism, 
and,  in  eoosequence,  drinking  to  excess  on 
some  occasions  when  thus  suffering,  he  does 
not  appear  to  have  considered  his  life  a  fail- 
ure. In  view  of  these  facts,  taken  in  con- 
nection  with  the  legal  presumption  stated, 
we  deem  it  proper  to  find  as  a  fact  that  he 
did  not  designedly  take  an  overdose  of  the 
drug  for  the  purpose  of  ending  his  life.  Un- 
der the  evidence,  and  the  fair  inferences 
therefrom,  the  question  of  whether  he  pur- 
posely took  an  overdose  of  the  drug,  or  in- 
nocently, ignorautly,  or  accidentally  did  so, 
is  about  evenly  balanced.  In  this  state  of 
the  case,  the  presumption  of  the  law  turns 
the  scale  in  favor  of  the  liability  of  the  com- 
pany under  its  policy.  There  is  no  error  in 
the  decree  of  the  duuiceltor,  and  it  will  be 
affirmed,  with  cost*.  The  o^ier  Judges  con- 
cur. 

Mr,  A.  F.  Wliitmaxi,  for  appellantt 

If  tlie  conditions  in  the  policy  were  sim- 
ply against  suicide  in  its  technical  sense,  tJie 
company  would  not  be  liable,  for  the  evi- 
dence shows  that  insured  had  formed  a  de- 
termination to  take  his  own  life  while  exer- 
cising his  reasoning  faculties,  and  was  not 
driven  to  it  by  any  insane  impulse  which  fae 
codld  not  resist. 

Mutual  L.  Int.  Co.  v.  Terry,  15  Wall.  580, 
21  L.  ed.  236 ;  Phadenhauw  v.  Germania  L. 
Int.  Co.  7  Heisk.  507,  19  Am.  Rep.  623. 

A  sane  man  is  conclusivdy  presumed  to 
contemplate  the  natural  and  probable  eonw- 
quences  of  his  own  acts. 

Oreenl.  Er.  I  18;  Jones,  Er.  |  28. 

A  person  is  presumed  to  be  sane,  lliough 
the  Insured  may  be  shown  to  have  committed 
suicide,  inaanity  will  not  be  presumed. 

Weed  V.  MutualBen.L.Int.Co.lOH.Y.SGl. 

There  is  no  presumption  of  law,  prima 
facie  or  otherwise,  that  self-destrucUon  aris- 
es from  insanity. 

Mutual  L.  Int.  Co.  t.  Terry,  15  Wall.  680, 
21  L.  ed.  236. 

Where  insanity  is  alleged  to  prevent  a 
policy  from  being  avoided  by  self-destruc- 
tion, it  devolves  on  the  plaintiff  to  prove 
sudi  insanity. 

/I>td. 

If  Ernest  Krallop  took  the  morphine  for 
the  purpose  of  killing  himself,  no  matter 
what  the  condition  of  hjs  mind  was,  the  com- 
pany is  not  liable^ 

Bigelou  t.  Berkthin  h.  Int.  Co.  98  U.  S. 
CI  L.  R.  A. 


284,  23  L.  ed.  018;  Scarth  r.  Security  Mut.. 
Life  8oc.  75  Iowa,  346,  39  N.  W.  658 ;  Street- 
er  V.  Wettem  Union  Mut.  Life  A  Jicoi.  Bo(u 
65  Mich.  199,  31  N.  W.  779. 

Mettrt.  J,  B.  Brows  and  Oeovga  W*- 
Hlcbt  for  appellefc 

Th«  above  deeisi on  too*  atprmed  onllj  Igf 
the  supreme  eourt  on  Jaiiiiaiy  Sl«  1900. 


Frank  O.  CROT,  Appt^ 

V. 

W.  W.  EPPEBSON. 

(104  Tenn.  S26.) 

One  vrli*  talcea  order*  !■  his  «wb  maaie^. 

from  hoiue  to  hoiive,  for  artldes  maan- 
factured  in  another  state,  and  who  In  bl» 
own  name  sends  a  fllngle  order  to  the  mano- 
faetuier,  without  statlnit  the  names  of  hl»' 
customers,  and,  on  receiving  the  paekige  con- 
taining the  articles,  delivers  therefrom  tho- 
separats  articles  to  his  customers.  Is  not  «n- 
gssed  in  Intwstatt  commerce  so  as  to  be  ex- 
empt from  a  tax  od  the  prlvllegs  of  ssllln^ 
arUcles  at  that  kind  within  the  county. 

(Hay  B,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Obion  County  iib' 
favor  of  defendant  in  an  action  to  recover 
property  which  had  been  seized  by  defendant 
under  a  warrant  for  the  collection  of  a  li- 
cense tax.  A-ffUrmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  3.  M.  Ownby  for  appellant. 
Metart.  H.  O.  Stufteld  and  O.  IT.  Ima— 
noin,  for  appellee: 

When  goods  are  sent  from  one  state  to  an^ 
other  for  or  in  consequence  of  a  sale  they  be- 
come part  of  its  general  property,  and  amen- 
able to  its  general  laws;  provided  that  no 
discrimination  is  made  against  them  as- 
goods  from  another  state,  and  that  they  are- 
uot  taxed  by  reason  of  being  brought  from* 
another  state,  but  only  taxed  in  the  usual- 
way  as  other  goods  are. 

Srotm  V.  Houtton,  114  U.  S.  622.  20  L. 
ed.  257,  5  Sup.  Ct.  Rep.  1091. 

The  plaintiff,  Croy,  was  exercising  the- 

SrivilMie  of  a  peddler,  and  as  such  was  taxa- 
le  under  the  revenue  laws  of  Tennessee. 

CKlAwell,  J.,  delivered  the  opinion  of  th»- 
court: 

This  is  an  action  of  replevin  brought  by 
Frank  O.  Croy  against  W.  W.  Epperson,  » 
oonstatde  of  Obion  county,  to  recover  the  pos- 
session  of   certain   floor-sweeping  broom- 

NoTF. — For  business  of  agent  of  nonreslden t 
aa  interstate  commerce,  see  Re  Spain  (C.  C.  K. 
D.  N.  C.)  14  L.  R.  A.  07.  and  note  on  peddlers 
and  drummers  aa  related  to  interstate  com- 
merce: also  Oonn  v.  White  Bewing  Macb.  Co. 
(Ark.)  18  L.  R  A.  206;  SUte  v.  Phlpps  (Kan.) 
18  L.  R.  A.  657:  State  v.  Gorbam  (N.  C.)  2^ 
L.  K.  A.  810:  Milan  Milt.  &  Ufg.  Co.  V.  Gorton 
<Tenn.1  26  li.  R.  A.  186 ;  State  V.  Seott  (Tenn.) 
86  L.  R.  A.  461 ;  Maenaugbtsn  Co.  v.  UcOlrl 
(Mont.)  88  L.  R.  A.  367:  Smith  v.  JaeksoB. 
(Tenn.)  47  L.  R.  A.  416:  and  Adklne  T,  Bleb- 
BODd  (Va.1  47  L.  B.  A.  588.  ^  . 
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bnisliea,  wlileh  latter  had  nrfsed  u  tiie 
properly  of  the  former  under  %  dUtreaa  war- 
rant issued  for  the  collection  of  a  tax  for  the 
privil^e  of  Belling  artielea  of  that  kind  in 
that  county.  The  circuit  judge  tried  the 
ease  without  a  jury,  and  rendered  judgment 
in  favor  of  the  defendant,  and  from  that 
Judgment  the  plaintiff  proaeeutei  an  appeal 
IB  error. 

The  plaiittifr  rest*  hb  claim  to  relief  upon 
tiie  contention  that  he  waa  engaged  exclu- 
^▼dy  in  interstate  commerce,  and  conse- 
quently that  he  was  protected  by  the  com- 
merce clause  of  the  Federal  Constitution 
from  state  taxation  upon  his  business.  Only 
one  witness  waa  examined  on  the  trial,  and 
that  was  the  plaintiff,  who  testified  in  his 
own  behalf.  He  admitted  that  he  had  sold 
numerous  articles,  like  those  involTCd  in  this 
case,  to  different  mtizens  of  Otnon  county, 
Tennessee,  and  that  he  hadjMid  no  tax  for 
the  privily  of  ao  doing.  Me  Said  that  he 
made  the  sales  by  sample,  and  as  agent  of  a 
firm  tiiat  manufactured  the  brushee,  at 
Sedalia,  Missouri,  that  he  went  from  house 
to  house  and  took  "orders,"  which  "were 
juat  memoranda  of  names  and  addresses  of 
parties  who  agreed  to  buy  the  brushes;" 
that,  at  his  conTcniencc^  h^  in  bis  own  name, 
and  without  giving  the  name  of  any  custo- 
mar,  aent  an  order  lor  "forty-six  brushes  and 
handles"  to  one  of  his  principal's  distribut- 
ing  agents,  at  PaduciA,  Kmtucky;  that  his 
order  was  there  filled,  and  all  of  the  articles 
■hipped  to  him  in  his  own  name,  as  an  in- 
dividual, at  Union  City,  in  a  single  box;  that 
he  opened  the  box,  took  out  the  brushes,  and 
delivered  them,  one  by  one,  indiscrionnately, 
at  the  houses  of  those  who  had  agreed  to 
hay, — all  the  bruehea  being  alik^  and  no  one 
of  them  having  been  ordcared  ot  shipped  for 
any  particnlar  purchaser.  TUtt  testimony 
thus  delivered  faUs  to  disclose  transactions 
in  interstate  commerce,  in  the  ligal  sense. 
The  statement  that  the  plaintiff  was  acting 
as  the  agent  of  a  nonresident  principal,  as 
in  HurfoTd'B  Caae,  91  Tenn.  669,  20  S.  W. 
201,  and  in  ScoWm  Oom,  98  Tenn.  264,  86  L. 
R.  A.  461,  39  8.  W.  1,  is  discredited,  and  the 
plaintiff  shown  to  have  been  engaged  in  intra- 
state commerce  in  bis  own  behalf,  as  in  £im* 
■leu's  Oaae,  104  Tenn.  184,  60  8.  W.  854,  ^ 
bis  narration  of  the  manner  in  which  he  or- 
dered, recdved,  sold,  and  delivered  the 
brushes.  He  did  not  communicate  the  names 
ci  his  customers  to  his  allied  principal,  nor 
take  any  order  from  th^  to  that  principal, 
but  only  took  memoranda  of  their  addresses 
for  his  own  use.  He  ordered  nothing  in  the 
name  of  any  customer,  but  everything  in  his 
own  individual  name,  and  in  Uiat  name  alone 
the  shipment  was  made.  He  ordered  no  par- 
ticular article  for  any  particular  customer, 
but  all  of  than,  as  a  whole,  for  himself,  and 
with  a  view  to  an  indiscriminate  delivery  to 
his  eustomera,  one  1^  one,  as  he  might  go  to 
their  houses.  All  these  are  charaoterfstics 
of  a  bunneas  done  for  one's  self,  rather  than 
of  a  bUMueSB  conducted  by  an  agent  for  a 
prindpal.  Furthermore,  if  the  plaintiff  hud 
in  fact  and  in  good  faith  made  ail  «f  these 
<1  L.  H.  A. 


transactions  and  done  all  of  these  tilings  a* 

agent  of  a  nonresident  principal,  he  would- 
nererthelesB  have  been  without  the  protec- 
tion of  the  commerce  clause  of  the  Federal 
Constitution,  and  subject  to  taxation  by  the 
state,  because  the  sales  were  not  of  original 
packages,  but  of  distinct  parts  of  an  original- 
padcage  after  it  had  been  brolcen,  and  they 
by  force  of  law  htid  become  parts  of  the  gen- 
eral property  within  the  state.  £immeu  v. 
State,  104  T«m.  184,  66  8.  W.  854;  AuefmT. 
State,  101  Tenn.  663,  60  L.  R.  A.  476,  48  S. 
W.  305. 

For  the  two  reasons  stated,  the  fitdgment 
of  ths  Cirouit  Court  it  affirmed.  No  opinion- 
is  expressed  as  to  the  right  of  the  plaintiff 
to  test  his  liability  for  this  tax  by  an  aetiom 
of  replevin. 


J.  H.  JA&EES  COMPANT 

V. 

CONTIKGNTAL  NATIONAL  BANK. 


■Tenn.. 


1.  An  action  mcalaat  ■  feank  for  wn>ng<- 
full7  retuBlng  payment  of  a  check  Is  not  sa 
actloD  for  alaoder  within  the  meaning  of 
Bbannon's  Code,  f  4468.  limttloB  the  time  for 
bringing  "actions  for  slanderoas  words  spok- 
en." 

a,    FftUare  to  allcv*  apeelAl  teaiasM- 

Is  not  fatal  to  a  complaint  for  wrongtal  re- 
fosal  to  honor  a  check,  where  It  Is  averreA 
that  plaintiff  Is  a  trader. 
S.  Fallnre  to  aver  tbat  m.  bank  did  not 
bave  a  Ilea  on  a  deposit  which  It  refused 
to  apply  In  payment  of  a  check  Is  not  fatal 
to  a  declaration  against  It  for  such  refusal, 
since  the  Hen,  If  any  existed,  waa  a  matter 
of  defense  to  be  brought  forward  by  plea. 

4.  KTldeaee  tbat  particular  peraoaa- 
bave  ceased  to  deal  with  a  trader  Is  not 
admissible  witboat  an  averment  of  special- 
damage  therefrom,  in  an  action  for  Injury 
his  credit  by  wnmftnl  refusal  of  a  bank  to- 
pay  a  check. 

5.  Bvldcnce  of  tbe  sceaeral  Impairment 
oX  credit  reralting  from  the  dishonor  or 
checks  Is  admissible  In  an  action  therefor,, 
without  any  aTerment  of  special  damage. 

9.  Tbe  law  conelnaiTclT  preanmea  that 
a  tnder  is  damaged  by  the  wrongful  retosak 
of  a  bank  to  pay  his  dieAs. 

(June  9,  1900.) 

APPEAL  by  plaintiff  and  writ  of  error  by 
defendant  to  review  a  judgment  of  the- 
Cirenit  Court  for  Shelly  County  in  an  ao> 
tion  to  recover  damages  for  refusal  to  honor 
certain  checks  drawn  bv  plaintiff  on  defend- 
ant; the  plaintiff  complaining  of  the  limita- 
tion of  his  recovery  to  nominiu  damages,  and 
defendant  complaining  of  the  refusal  to  dis- 
miss the  ease  entirely.  Meverted  on  plaii^ 
tiift  appeaL 


Nora. — As  to  liability  of  bank  for  refusal  to 
pay  check  when  having  funds  therefor,  see  also 
Schaffner  v.  Ehrman  (111.)  16  L.  R.  A.  184,  aoA 
ttofe;  Svendsen  v.  State  Bank  (Ulnn.)  81  L. 
R.  A.  552;  Mt.  Sterling  Nat.  Bank  V.  Greene- 
(Ky.)  S3  L.  B.  A.  668. 
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JUIIB, 


Th«  faeU  ftre  itat«d  in  tlie  opinion. 

Hesai-s.  JmokaoB  A  Jaoluoii  and  War- 
viner  ft  WA3rrlmer.  for  plaintiff: 

The  dishonor  of  the  cheeks  and  the  busi- 
ness  in  whidi  plaintiff  was  «nga^  being 
«hown,  the  law  coneluiirely  presumed  that 
plaintiff  had  suffered  subetaatial  damages. 

Sohaffner  t.  Ehrman,  139  111.  109, 16  L.  B. 
A.  135,  28  N.  K  917;  Bank  of  Commeroe  v. 
■Ooos,  39  Neb,  437,  23  K  R.  A.  192,  58  N.  W. 

Patterson  v.  Marine  Tfat.  Bank,  130  Pa. 
419,  18  Atl.  632;  Bvendaen  v.  State  Bank, 
•«4  Minn.  40.  31  L.  K.  A.  552,  05  N.  W.  1086; 
Jtolin  T.  Stevsard,  14  C.  B.  699;  Continental 
Hat.  Bank  v.  Bowdrt,  92  Tenn.  723,  23  8. 
■W.  131. 

There  is  no  suggestion  even,  of  any  false 
■statement  written  or  spoken  by  defendant, 
■or  either  of  them.  Without  this,  of  course, 
no  action  for  libel  or  slander  can  be  main- 
tained ;  for  no  amount  of  malice  will  compen- 
sate for  the  absence  of  falsehood  in  the  legal 
requirement  of  this  kind  of  action. 

Payne  v.  Western  A  A.  R.  Co.  13  Lea,  S13, 
49  Am.  Bep.  604;  Harrwon  t.  £ttrsm,I^<nnp. 
Cas.  1S2. 

So,  tiien,  fhe  1^1  questiw  presented  is, 
whether  the  wrongful  and  malicious  dishon- 
or of  the  cfaedcB  of  a  corporaticm  engaged  in 
trade  by  its  banker,  is  not  "an  injury  to  the 
person." 

Calloway  T.  LayAon,  47  Iowa,  468,  29  Am. 
Hep.  489;  Smith  T.  Sherman,  4  Cush.  408; 
Trafford  y.  Adama  Exp.  Co.  8  Lea,  112. 

In  an  action  for  breach  of  the  imj^ied  oon- 
tract  to  honor  the  checks,  reeovei^  is  not 
limited  to  nominal  damages  unless  special 
•damages  are  proved. 

1  Sutherland,  Damages,  p.  129;  ffodZey  t. 
Baaendale,  9  Exch.  SSSj  6  Am.  4  Eng.  Enc. 
Law,  2d  ed.  p.  1060. 

Slander  is  "defamatory  words  falsely  spok- 
«n  of  a  party,  which  prejudice  such  party  in 
his  or  her  profession  or  trade." 

Pollard  V.  Lyon,  91  U.  S.  220,  23  L.  ed. 
308;  Cooley,  Torts,  pp.  229,  236;  /relond  t. 
MoGarvish,  I  Sandf.  166;  Onslow  v.  Borne,  3 
Wills.  186;  Starkie,  Slander  ft  Libel,  180. 

There  must  be  false,  defamatory  words 
•spoken,  in  order  to  constitute  a  slander. 

13  Am.  A  Eng.  Enc.  Law,  p.  297  ;  Payne  t. 
Weutern  <£  A.  R.  Co.  13  Lea,  613,  49  Am. 
R^.  660;  Harrieon  T.  Burem,  Thnnp.  Cas. 

There  must  be  an  averment  of  a  false  state- 
ment written  or  spoken,  or  no  action  for 
•lander  or  libel  can  be  maintained. 

Payne  v.  Western  d  A.  R.  Oo.  IS  Lea,  613, 
49  Am.  Kep.  666;  Harriaon  t.  Bwem,  Thomp. 
Cas.  162. 

Metsrt.  Metealf  *  Metoalf  and  W.  A. 
PeroT,  for  defendant: 

Action  for  slanderous  words  spoken  shall 
be  commenced  within  six  months  aft«r  the 
words  are  spoken. 

Shannon's  Code  4468  (MUL  ft  V.  SUt 
3468). 

The  word  "spoken"  does  not  literally  mean 
Tocal  utterance.  To  utter  is  to  assert  and 
declare  directly  or  indirectly  by  wwds  or  ac- 
tions. 

T,^  T..  R.  A. 


28  Am.  ft  Eng.  Enc.  Law,  p.  1 ;  Odgers,  lii- 
bel  ft  Slander,  7;  Martetti  v.  Williame,  1 
Barn,  ft  Ad.  416;  Xownshend,  Slai^er  ft  Li- 
bel, 58,  and  note;  Cooley,  Torts,  208;  1  Jag- 
gard.  Torts,  6. 

If  the  cause  of  aetiMi  aa  stated  in  the  dee- 
laration  or  complaint  arises  frinn  a.  teeaoh 
of  promise,  the  action  is  em  oontraatit;  if 
from  a  breach  of  duty  growing  out  of  the 
contract,  it  is  em  delicto  and  ease. 

Junker  v.  Fobes,  46  Fed.  Rep.  840. 

The  plaintiff  has  chosen  to  adopt  this  lat- 
ter remedy. 

Campbell  t.  Reeoee,  8  Head,  226. 

Whether  the  action  be  em  deUeto  or  e» 
oontraotu  is  to  be  determined  from  the  facts 
and  the  nature  of  the  relief  demanded,  and 
if  the  facts  stated  indicate  that  the  plaintiff 
is  proceeding  for  a  measure  of  recovery 
adapted  only  to  one  form  of  action,  it  must 
be  concluded  that  the  pleading  belcHigs  to  that 
form,  whether  ex  oontraotu  or  em  delicto, 

4  Eng.  PI.  ft  Pr.  2d  ed.  016. 

The  American  cases  with  tiro  •xneptions 
have  been  laid  in  tort. 

Poftsrsoft  T.  JTor^  VaU  Bank,  130  Fii. 
419,  18  AU.  632;  Bokaffner  T.  Bhrman,  139 
111.  109,  16  L.  R.  A.  184,  28  N.  E.  917 ;  Bank 
of  Cotnmeroe  v.  Oooa,  39  Neb.  437,  23  L.  R. 
A.  190,  68  N.  W.  84;  Atlanta  Nat.  Bank  r. 
Davis,  96  Oa.  334,  23  S.  E.  190;  Svendsen 
V.  State  Bank,  64  Minn.  40,  31  L.  R.  A.  652, 
65  N.  W.  1086}  First  2fat.  Bank  v.  Shoe- 
maker, 117  Pa.  101,  11  Atl.  304;  First  Nat. 
Bank  t.  Kanaae  Qnin  Co.  60  Kan.  30^  66 
Pae.  278. 

Treating  the  first  eount  of  the  dedara- 
tion  as  an  action  em  oontraetu,  no  wror  was 
committed  by  the  court  below  against  the 
plaintiff,  either  in  its  ruling  on  testimony  or 
in  the  charge  given  or  instructions  refused. 

Every  breach  of  contract  givee  the  injured 
party  a  right  of  action,  and  the  right  to  a 
verdict  in  bis  favor,  but^  if  no  actuf^  loss  at 
all  accrues  from  the  breach,  he  is  only  mti- 
tled  to  nominal  damages,  that  is,  a  sum  of 
mone^  that  may  be  spoken  of,  but  that  Iws 
no  existence  in  point  of  quantity. 

Clark,  Contr.  696. 

Damages  to  which  the  plaintiff  is  entitled 
are  such  as  might  have  been  supposed  1^  the 
parties  to  be  the  natural  result  of  a  breach  of 
the  contract — eueh  as  might  have  been  in 
their  contemplation  when  the  contract  was 
made. 

Badley  t.  BaxendcXe,  9  Exch.  341;  Pet- 
tee  T.  Tetmessee  Mfg.  Co.  1  Sneed,  881 ;  Jfo- 
Whirter  v.  Douglas,  1  Ooldw.  693. 

The  measnxe  of  images  for  the  nnanthor- 
ized  refusal  of  the  bank  to  pay  the  note  of  a 
depositor  who  has  funds  on  deposit  sufficient 
for  the  purpoee  is  the  amount  of  the  actual 
loss  sustained  by  the  depositor  naturally  re- 
sulting from  the  breach  of  contract  aruing 
from  Uie  relation  of  debtor  and  creditor  ex- 
isting between  a  bank  and  its  depositor,  ac- 
cording to  the  usual  course  of  thugs,  name* 
ly,  the  amount  of  the  debt  with  InMraat  uid 
cost. 

Brooke  t.  Trodesmen't  Vat.  Bankt  69  Hon, 
202,  23  K.  Y.  Supp.  802^  Bwmgk»  T. 
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SVodemen's  Nat,  Bank,  87  Hun,  6,  38  N.  Y. 
«npp.  864. 

Beard,  J.,  delivered  the  t^inion  of  ttie 
'«ourt: 

The  J.  M.  JameB  Company,  a  mercantile 
firm  in  MemfAia,  wan  on  Uie  19th  day  of 
IXaroh,  1897,  a  customer  and  depositor  with 
-tiw  defendant  bank.  On  that  day  it  drew 
Mveral  eheeka  in  favor  of  difFerent  payees 
-on  thli  bank,  which  were  presented  the  f  oI> 
lowing  day  for  payment  When  so  pre- 
•eented,  payment  waa  refused,  and  their  re- 
•peetive  holders  were  notified  of  the  fact, 
wibee^uently  this  action  of  the  bank  was 
roMHUidered,  and  the  checks  were  recalled 
«nd  paid.  On  the  12th  of  April.  1888,  the 
present  suit  was  instituted.  The  dedara- 
tion  of  the  plaintig  contained  five  counts, 
-mbatantislly  aa  follows:  "<!)  That  the 
plaintiff  was  and  had  been  etagaged  aa  a 
"teader,  in  the  nieroantUe  and  ctmimisHon 
-business,  in  Memphis,  for  several  years  prior 
-to  March  19,  1897,  and  a  customer  of  and  de- 
positor with  the  defendant  bank,  and  that 
-on  that  day,  and  for  several  days  prior  and 
subeequmt  thereto,  it  had  on  deposit  with 
the  defendant  $3,212.46,  subject  to  plain- 
tilTs  checks;  that  on  said  day  it  drew  sev- 
■eral  ehocka  <w  defendant  baw,  ai  follfnre: 
One  ia  favor  <rf  W.  W.  James  ior  $500,  one  in 
favor  of  W.  H.  Cousins  tvr  $64.61,  one  in 
favor  of  W.  H.  Couaina  for  $2,261.76,  and 
«ne  in  fxvoT  of  the  Memphis  National  Bank 
fw  ^0;  that  said  chedEs  were  presented 
on  the  following  day,  March  20,  1897,  to  the 
defendant  bank  for  payment,  whereupon  de- 
fendant refused  to  pay  said  chedcs,  and  they 
wcrt  thereto  dishonwed,  and  that  such  re- 
fnaal  was  wrongful  on  defendant's  part, 
■and  *  breach  of  Its  conbaet  with  plaintiff, 
MnA  plaintiff  has  suffered  great  injury  there- 
from. Wherefore,  plaintiff  baa  oeem  dam- 
■aged  in  the  sum  of  $75,000,  and  suea"  (2) 
After  repeating  in  the  luiguage  of  the  first 
'«ount,  the  second  count  sll^d:  "The  re- 
fusal and  failure  of  defenclaiit  to.  pay  said 
-checks,  when  it  had  on  deposit  more  than  a 
anffiden^  of  mon^  to  pay  thnn,  deposited 
with  it  plaintiff,  was  wrongful,  wilful, 
«ad  malidous,  and  plaintiff  has  suffered 
great  injury  therefrom.  Wherefore  the 
plaintiff  has  been  damaged  in  the  sum  of 
475,000,  and  sues."  (3)  After  repeating  as 
in  the  last  count,  the  third  count  alleged: 
The  refusal  and  failure  to  pay  said  checks, 
when  it  bad  on  deposit  more  than  a  suf- 
AcieoCT  of  money  to  pay  them,  deported  by 
plaints  with  defendant,  as  aforesaid,  was 
wrongful,  wilful,  and  malicious,  and  was 
•dcme  with  the  intentitm  and  purpose  on  the 
part  of  the  defendant  to  injure  plaintiff  In 
its  credit,  business,  and  reputation;  and 
plaintiiT  avers  that  it  has  been  injured  in  its 
•credit,  business,  and  reputation  by  the  dam- 
age thereof,  and  has  suffered  to  tbe  extent 
■<rf  $75,000.  Wherefore  plaintiff  sues."  (4) 
After  averring  as  in  the  former  counts,  the 
fourth  count  alleged :  "This  failure  and  re- 
fusal on  the  part  of  defendant  to  pay  aald 
dtecks  was  wrongful,  and  a  brmch  of  its 
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contract  with  plaintiff;  and  plaintiff  aven 
that  it  has  been  injured  greatly  thereby,  its 
credit  has  been  injured.  Us  reputation  hurt, 
and  plaintiff  has  in  consequence  of  defend- 
ant's said  breach  of  ctmtract  lost  many  of  its 
customers,  and  has  been  imable  to  obtain  the 
credit  necessary  to  conduct  its  bnaineBB  sue- 
cesafuUy.  Hence  plaintiff  avers  that  it  has 
suffered  damages  to  the  ext^t  of  $76,000, 
for  which  H  sues  defendant."  (6)  After 
averring  aa  in  the  former  counts,  and  that 
plaintiff  was  doing  business  in  the  state  of 
Arkansas,  Mississippi,  and  Tennessee,  and 
that  it  possessed  the  confidence  of  the  busi- 
neSB  public  in  its  int^rity  and  fair  dealing, 
said  fifth  count  alleged:  "This  failure  and 
refusal  on  the  part  of  the  defendant  to  pay 
said  checks  was  wrongful,  wilful,  and  nuJi- 
cious,  and  was  d<me  with  the  intenti<ni  and 
purpose  on  the  part  of  the  defendant  to  in- 
jure plaintiff  in  its  credit,  business,  and  rep- 
utation. The  plaintiff  further  aven  that  it 
has  been  greatly  injured  and  wronged  in  its 
credit,  business,  and  reputation;  that,  by 
said  wrcMQg  inflicted  on  it  by  defendant, 
plaintiff's  credit  has  been  Impaired,  its  busi- 
ness reputation  hurt,  and  as  a  oonaequence 
thereof  it  has  lost  many  of  its  customers, 
and  has  been  unable  to  obtain  credit  neces- 
sary to  conduct  its  fraainesi  sucoasafully. 
Hence  plaintiff  avws  that  it  ha«  been  dam- 
aged to  the  extent  of  $76,000,  for  which  it 
brings  this  suit."  The  defendant  demurred 
to  all  five  of  the  counts.  The  court  below 
sustained  the  demurrer  to  the  last  four  of 
the  counta,  and  overruled  it  as  to  the  first, 
upon  which,  and  a  plea  to  it,  the  case  was 
tried,  resulting  hi  a  verdict  of  one  dollar  tot 
the  plaintiff.  A  new  trial  having  been  re- 
fused, an  appeal  in  the  nature  of  «  writ  of 
error  haa  been  proaeeuted  to  thfs  court  by 
the  plaintiff  below.  Many  errors  are  a*- 
aigned  for  reversal  of  the  cause. 

The  record  is  also  before  us  upon  a  writ  of 
error  sued  out  the  defendant  bank,  which 
aasigne  error  to  the  action  of  tiie  trial  judge 
in  overruling  its  demurrer  to  the  first  count. 
One  of  tbe  contentitms,  presented  by  the  de- 
mmrrer  was  that  all  the  counts  of  plaintiff's 
declaration  were  laid  in  tort,  to  recover  dam- 
ages for  slander  to  the  reputation  and  credit 
of  the  plaintiff,  and  that  the  anit  was  barred 
hy  the  statute  of  limitaticmB  of  six  months. 
This  somewhat  nov^  view  waa  adopted  by 
the  trial  judge,  as  to  the  Isst  four  oounta, 
and  as  to  them  this  ground  of  demurrer  was 
sustained,  but  overruled  as  to  the  first ;  the 
oourt  holding,  as  we  assume,  that  tiiis  count 
was  one  vet  contjwstu.  It  is  with  great  ear- 
neetness  argued  by  the  defendant  bank  that, 
aa  to  these  four  counts,  this  la  a  sound  view, 
and  that  the  judnnent  of  the  lower  court  in 
this  regard  should  be  maintained.  The  stat- 
ute of  limitation  relied  on  by  the  demurrant, 
and  applied  by  tbe  trial  court  to  the  counts 
in  question,  is  in  these  wonU:  "Actions  for 
slanderous  words  spoken  shall  be  conamenced 
within  six  months  after  the  words  spoken." 
Shannon's  Code,  S  4468.  It  would  seem  as  if 
it  would  hsve  been  difficult  for  the  legis- 
lature to  choose  words  whi(^  would  mi»s 
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eleftrly  «zeliide  such  an  action  m  tiie  pres- 
ant  ona  from  tiie  operation  of  this  section, 
or  more  apt  to  embrace  alone  an  action  for 
slander,  aa  this  offenee  is  defined  by  the 
text-bo<^s,  tiie  reported  cases,  and  by  stand- 
ard lexicographers,  both  law  and  literary. 
All  these  siuwtantially  agree  in  defining 
slander  as  the  ipealcinff  of  base  and  defama- 
toiy  word*  whldi  tend  to  the  prejudice  of 
the  reputation,  office,  trade,  business,  or 
means  of  getting  a  living  of  another.  Cool- 
ey.  Torts,  pp.  229,  235;  Kewell,  Defamation, 
40;  Townehend,  Slander  Jt  Libel,  S  3;  Rap- 
alje  &.  L.  Law  Diet.  1198;  8  Bl.  Com.  183; 
rollard  T.  Lyon,  91  U.  S.  225,  23  L.  ed.  308; 
JIarriaon  v.  Bwem,  Thomp.  Cas.  152;  Web- 
ster Diet.  But  it  is  urged  that  slander  may 
be  perpetrated  by  an  act  or  deed,  and  that 
when  a  banko-  wrongfully  rejects  his  depos- 
itor's ehedcB,'  as  is  charged  in  these  counts, 
he  slanders  his  business  reputation  and 
credit, — as  much  so  as  if  he  had  defamed 
him  in  uttered  words ;  that  in  such  case  it  is 
the  "act  speaking,"  thus  Inringing  the  case 
within  the  terms  of  the  statute.  It  is  trvM, 
we  often  say  tiiat -actions  speak,  as  in  the 
homely  adage,  "Actions  speak  louder  than 
words;**  but  liiii  is  «  mere  figure  fit  speech, 
and  It  is  meant  that  the  acts  or  deeds  of 
one  convey  to  others  more  distinct  impres- 
sions than  mere  words,  and  frequently  con- 
tradict  the  latter.  But  the  legislature  was 
not,  in  passing  this  statute,  refining  upon  the 
term  "slander."  An  act  may,  in  the  sense 
indicated,  apeak,  but  it  has  no  articulate 
voice;  and  it  is  the  slander  so  uttered  (that 
is,  by  spoken  words) which  is  in  the  spirit 
and  letter  of  this  section.  We  have  exam- 
ined th«  autiiorities  relied  on  b7  demurrant 
to  sustain  the  trSaX  judge  in  the  oondnsion 
reached  hy  'him  that  these  were  counts  in 
slander,  within  the  terms  of  this  section,  and 
by  it  barred,  because  Uie  suit  waa  brought 
more  than  six  months  after  the  utterance  of 
the  slander  and  we  can  discover  in  them  no 
support  for  tbe  contention  of  demurrant. 
Before  referring  to  them  it  is  well  to  say 
tiMt  in  none  of  the  works  on  Libel  and  Slan- 
der, accessible  to  ns,  have  thrar  authors  in- 
cluded what  is  called  by  the  counsd  for  de> 
murrant  "slander  by  deed  or  act."  Slander 
by  spoken  words  is  uniformly  the  aubject  of 
their  text.  In  fact,  Mr.  Odgers,  in  tiie  in- 
troducticm  to  his  work  on  Libel  and  Slander 
(p.  8),  says:  "A  man's  reputation  may 
also  be  injured  by  the  deed  or  action  of  an- 
other, without  his  using  any  words,  and  for 
such  an  injury  be  has  an  action  on  tbe  case, 
but  such  cases  are  not  wittiin  the  scope  of 
the  present  treatise."  Among  the  iUustm- 
iions  of  such  an  actionable  Injury,  but  yet 
outside  the  limits  of  a  work  on  riuider,  tlie 
autbor  gives  tliat  of  a  banker  having  in  his 
bands  sufficient  funds  belonging  tohiacusto- 
mer,  and  dishonoring  his  check.  Cited  to  this 
text  are  the  caaea  of  Marzetti  v.  Williama,  1 
Barn.  &.  Ad.  415,  and  Rohn  v.  Steward,  14  C. 
B.  595 ;  and,  while  they  support  it,  they  give 
no  color  to  the  present  insistence  that  this 
act  of  the  banker  is  slander,  either  in  its 
technical  or  common  acceptation.  On  tiie 
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contrary,  Williams,  J.,  in  the  last-mentioned^ 
case,  says  that  such  an  action  is  like  an  ac- 
tion of  slander  brought  by  a  trader,  as  such,, 
for  an  imputation  of  insolvency,  so  f ar  aa- 
the  right  to  recover  in  damages  is  concerned; 
thus,  by  implication,  negativing  the  ide» 
that  it  was  an  action  of  slander.  Upon  the- 
basls  of  the  analogy  thus  suggested  between 
the  two  aoUons,  as  to  the  right  and  measnro- 
of  recovery  of  dama^,  rests  whatever  there- 
may  be  misleading  in  the  later  authorities. 
Mr.  Cooley,  in  his  work  on  Torts,  in  note  to 
the  text  on  page  203,  says,  "It  is  a  species  of 
slander  of  credit  for  a  bank'  to  refuse  to 
honor  the  check  of  bis  customer  who  ha» 
money  on  deposit  subject  to  call,"  citing  to 
his  note  these  two  English  eases.  This  is- 
alao  true  as  to  a  footnote  found  <hi  page  58,. 
Townshend,  Slandw  k,  Libel.  Ths  only  ease, 
which  the  indvatry  of  counsel  for  tJis  demur- 
rant has  been  able  to  bring  to  our  attention,, 
which  gives  any  support  to  his  0(»itentionr- 
is  tiiat  of  Bvetida&n  v.  State  Bank,  64  Minn. 
40,  31  L.  R.  A.  562,  65  N.  W.  1086.  This, 
like  tbe  two  oasee  already  ref^ed  to,  was  aa> 
action  by  a  trader  against  a  bank  to  recover 
damages  for  dishonoring  his  check  when  it- 
had  ample  funds  of  the  depositor  to  meet  it. 
In  dealing  with  ths  question  of  the  right  to- 
substantial  damages,  the  court  said:  "The 
case  of  Patterson  v.  Marine  Jiat,  Bank,  13(^- 
Pa.  419,  18  Ati.  632,  seems  to  place  the 
right  to  reoover  more  than  nominal  dam- 
ages in  such  a  case  on  the  ground  of  public 
poIi<7;  but  the  other  caaea  place  it,  rathar, 
on  the  ground  that  the  wrongful  act  of  the- 
banker  in  refusing  to  hoaor  the  (Aeok  im- 
putes insolvency,  dislu>aegty,  or  bad  faith  to- 
the  drawer  of  the  elteck,  «kd  haa  the  effect 
of  slandering  the  trader  in  his  business. 
.  .  .  To  refuse  to  honor  hia  cheek  is  a 
most  effectual  way  of  slandering  him  in  his 
trade,  and  it  is  well  settled  that  to  impute 
insolvency  to  a  merchant  is  actionable  per 
se,  and  genial  damages  may  be  recovered/ 
for  such  a  slander."  |t  is  apparent,  however, 
that  the  court  was  not  treating  the  case  in 
hand  as  aa  action  for  slander,  hut  waa  deal- 
ing witii  the  act  of  the  bank,  that  was  just 
aa  effectual  in  Imputing  dishonesty  or  insol- 
vency to  its  customer  aa  if  ^tiier  had  been- 
charged  against  him  by  word  of  mouth,  and 
in  tbe  analogy  between  the  cases  found  a 
ground  c<Hnmon  to  both  for  substantial  dam- 
ages. This  same  analogy  is  pointed  out  ii» 
Bohaffner  v.  Ehrman,  139  III.  109,  15  L.  R- 
A.  134,  28  N.  E.  917;  Bank  of  Commeroe  v. 
Oooe,  39  Neb.  437,  23  L.  R.  A.  190,  68  N. 
W.  84;  and  Atlanta  Wat.  Bank  T.  i>aoM,  tMF 
Oa.  334,  23  S.  E.  190.  These  cases,  like  the 
oUiers,  are  dealing  with  the  question  of  dam- 
ages prc^>erly  recoverable  upon  the  mere- 
averment  of  Uie  plaintiff,  without  more,  that 
the  plaintiff  waa  a  trader;  and  all  agree 
that  in  such  a  case  he  should  be  awarded 
temperate  but  substantial  damages,  toj  in- 
such  a  case  "it  is  aa  in  cases  of  libd  and 
slander,  which  description  of  suit  it  closely 
resembles,  inasmuch  as  it  is  a  practical  alur- 
upon  the  plaintiff's  credit  and  repute  in  thftr 
business    world."    Atlanta   liat.  Bank  t» 
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Davit,  96  Qa.  334,  £3  &  E.  19Q.  We  ihink 
there  eut  be  no  doubt  that  the  trial  judge 
fell  into  leriouB  error  in  treatins  these 
counts  as  counta  in  Blander,  and  holding 
them  barred  by  the  statute  of  limitation  of 
six  months.  He  was  equally  guilty  of  error 
in  sustaining  the  defendant's  first  ground  of 
demurrer  to  the  second  count  of  the  declara^ 
tion.  Tb.i»  count  has  already  been  set  out. 
It  is  in  tort.  It  was  a  oount  icx  a  breach  of 
duty  growing  out  of  the  implied  contract  of 
the  bank  to  bonor  plaintiff's  diedu  u  long 
as  he  had  money  to  hli  credit.  It  was  a 
oount  ftv  delicto.  Junkar  v.  Fohes,  4S  Fed. 
Bep.  840.  It  allied  that  plaintiff  was  a 
trader,  and  as  bu(£  engaged  "in  the  mercan- 
tile or  commission  business  iu  the  city  of 
Memphis,"  but,  as  may  be  seen,  averred  no 
special  damage  oa  the  result  of  the  defend- 
ant's wrongful  conduct.  The  ground  of  de- 
murrer referred  to  is  that  its  failure  to  al* 
I^e  special  damages  was  fatal.  The  autiior- 
itiee  are  uniform  that  the  averm^t  that 
plaintiff  is  a  trader  is  sufficient,  and  he  is 
entitled  in  such  a  case  to  recover  mibstantial 
damages,  though  special  damage  is  not  al- 
leged. Rolin  y.  Steward,  14  0.  B.  695;  Pat- 
terson, V.  Marine  Nat.  Bank,  130  Pa.  419,  18 
Atl.  632;  Atlanta  Vat.  Bmik  v.  Davit,  96  Oa. 
SS4,  28  8.  E.  190.  And  in  Sohaffner  t. 
Bhrman,  189  HI.  109.  16  L.  R.  A.  134,  28  N. 
B.  917,  it  ia  held  that  the  avennent  that 
pluDtiff  is  a  trado-  supplies  the  lack  of  al- 
Mgation*  that  he  suffered  special  damage, 
or  that  the  defendant  acted  out  of  malice  in 
dishonoring  his  ehedc.  Tlie  assignments  of 
error  taken  by  plaintiff  below  to  the  action 
of  the  court  in  the  two  particulars  just  men- 
tioned are  therefore  well  taken. 

A^n,  the  trial  judge  waa  in  error  in  sus- 
taining^e  following  ground  of  demurrer,  to 
wit:  rrhe  defendant  demurs  for  this:  The 
pUiniiff  fails  to  aver  that  the  bank  did  not 
have  a  lien  on  said  moneys  which  were  on 
deposit  as  alleged,  for  an  indebtedness  due 
by  plaintiff  to  defendant."  It  is  clear  that, 
if  such  lien  existed,  it  was  a  matter  of  de- 
fense, to  be  brought  forward  by  plea.  There 
is  no  rule  of  correct  pleading  which  required 
the  plaintiff  to  negative  it  in  its  declaration. 

Error  is  assigned  upon  the  actitm  of  the 
trial  court  in  rejectii^  the  testimony  of  one 

John  C  that  prior  to  the  dlshtmor  of  the 

checks  in  question  he  frequently  induced  his 
patrons  to  send  their  cotton  to  the  house  of 
plaintiff  in  error,  but  that  after  this  time  he 
oea*"^  to  do  so.  and  also  that,  having  lost 
confidence  in  plaintiff  in  error  by  reason  of 
this  dishonor,  he  did  not  send  his  own  cot- 
ton. This  testimony  was  properly  rejected. 
In  an  action  of  slander  by  a  trader  for  de 
famatory  words  spoken  of  him  in  the  way  of 
Us  trade,  no  averment  of  spetdal  damage  Is 
necessary,  because  the  words  are  actionable 
per  *e.  Continental  Jlat.  Bank  v.  Botodra, 
92  Tenn.  724,  28  8.  W.  131.  And,  in  the  ab- 
sence of  such  averment,  evidence  of  general 
loss  of  business  is  always  admissible,  for  this 
is  not  special  damage.  But  the  plaintiff  can- 
not show  that  particular  persooa  have  ceased 
to  deal  with  him,  unless  the  loss  of  tiieir 
U  L.  R.  A. 


custom  is  set  out  in  the  j^eadings  aa  special 
damage;  for  it  is  right  tiiat  this  defendant 
should  be  furnished  with  tbdr  names  be- 
fore trial.  Odgers,  Libel  &  Slander,  p.  318; 
Townshend,  Slander  ft  Libel,  S  346.  There 
is  Buch  analogy  between  the  present  action 
and  one  for  slander  of  a  trader,  it  is  evident 
the  same  rule  is  applicable.  On  the  other 
hand,  the  testimimy  of  Stratton,  1^  secre- 
tary of  the  plftiutiff  company,  lowing  the 
general  impainnent  of  the  credit  by  the  dis- 
hmior  of  uiese  ehedcs,  was  within  the  rule 
of  competency,  and  was  improperly  excluded 
from  liie  jury. 

In  his  summary  of  the  material  points 
which  the  plaintiff  must  establish  in  order 
to  recover,  the  court  said  to  the  jury:  "It 
[the  company]  must  satisfy  you  that  it  waa 
damaged  by  t^e  refusal  of  the  bank  to  pay 
its  checks,  and  how  it  was  damaged,  and  the 
lunonnt  of  the  same,  where  it  was  subject  to 
definite  proof."  This  waa  «nr<v.  Having 
averred  and  proved  that  it  was  a  tradw, 
and  that  its  checks  were  dishonored  wrMig- 
f ully  by  tiie  bank,  the  law  conclusively  pre- 
sumed that  the  plaintiff  had  sustained  dam- 
ages, which  it  was  the  duty  of  the  jury,  un- 
der proper  instructions,  to  fix.  Bohaffner 
V.  Ehrman,  130  111.  109,  16  L.  R.  A.  134,  28 
N.  E.  017;  Bank  of  Oommeroe  t.  CFoos,  39 
Neb.  437,  28  L.  R.  A.  190,  68  N.  W.  84; 
JtoUn  T.  atmeari,  14  0.  B.  696;  Oontinentia 
2fat.  Bank  t.  Bwd/re,  02  Tenn.  724, 23  8.  W. 
131. 

The  trial  Judge  waa  also  in  error  in  the 

following  instruction:  "Under  the  law  of 
this  case,  the  only  damage  that  can  be  oon- 
sidered  by  the  jury  is  the  damage  to  the 
credit  of  the  J.  M.  James  Company  wiUi  the 
persons  or  corporations  to  whom  they  gave 
the  ehecfca,  as  established  by  the  evidenoa." 
It  is  evident  that  tJiii  narrow  limitation 
upon  the  right  of  recovery  by  the  plaintiff 
was  in  the  face  of  the  authorities  already  re- 
ferred to.  The  rejection  by  a  bank  of  a 
check  drawn  up<m  It  a  customer  brings 
discredit  to  the  drawer,  not  only  with  the 
person  presenting  It,  but  necessarily  with  all 
persons  who  are  informed  of  the  fact.  And, 
if  this  customer  Is  a  merchant  or  trader,  its 
natural  effect  ia  an  injury  to  his  business 
standing,  as  far  as  the  knowledge  of  the  laet 
extends,  for  which  he  is  entitled  to  substan- 
tial, thou^  temperate,  damages,  measured 
by  all  the  facts  in  the  case. 

The  court  below  was  further  in  error  in 
the  following  instruction:  "If  the  evidence 
establishes  Uie  fact  that  there  was  no  abso- 
lute refusal  to  pay  said  checks,  but  only  a 
request  for  delay,  to  look  into  the  condition 
of  the  J.  M.  James  Company's  account,  yon 
will  determine  from  the  evidence  whether 
the  requeat  was  reasonable  or  waa  unrea- 
sonable, under  the  facts  and  eircunutanees 
proved.  If  the  request  was  reasonable,  then 
you  will  determine  whether  the  delay  was 
reasonable  or  unreasonable.  If  you  find  it 
to  be  reasonable,  then  there  can  be  no  recov- 
ery in  this  case.  If  the  request  was  unrea- 
sonable, or  the  delay  was  unreasonable,  in 
making  an  investigation  M  tlu»  account  lOl 
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the  J.  M.  JameB  Company,  then  there  can  be 
recovery  in  this  case."  Upcm  this  record,  it 
wae  the  duty  of  the  bank  to  honor  these 
checks  on  preaentaUon.  No  excuse  was  of- 
fered in  the  court  below  for  a  failure  to  do 
BO.  No  request  for  an  opportunity  to  ex- 
amine t^e  account  of  this  company  is  shown. 
There  is  no  pretense  that  time  was  needed 
for  examination  of  the  account.  In  truth, 
the  record  diBClosea  that,  when  presented  to 
the  bank's  taller,  he  was  at  once  informed 
tliat  the  compaiv  had  to  its  credit  funds  to 
make  them  good.  In  view  of  these  facts, 
and  the  additional  fact  Uiat  they  were  paid 
after  several  hours'  delay,  Uiis  instruction 
oould  not  have  been  otherwise  than  mislead* 
ii^  to  the  jury  and  prejudicial  to  the  plain- 

The  judgmemt  of  the  Cirouit  Court  m  re- 
vtrted,  and  the  causa  is  remanded. 


Matthew  W.  TRAVERS  et  oL,  AppU^ 

V. 

John  W.  ABBEY  et  ok 
(104  Tenn.  665.) 

1.  The  rvMOvml  by  ekvreh  oSelals,  «m- 
dcr  avthoritjr  of  the  ebmrcb  Alsel- 
pUne,  of  m.  putor  who  has  no  contract 
right  to  salary,  and  the  appointment  of  his 
■oecssaor,  will  not  be  reviewed  by  the  efvil 
eourte. 

2.  The  objeetloa  that  a.  wimrt  hu  no 
JnrlsdlettoB  to  review  the  acts  of  church 
authorities  In  a  matter  purely  disciplinary 
Is  not  waived  by  an  answer,  since  the  court 
has  no  Jurisdiction  of  the  subject-matter,  and 
an  objection  raised  at  any  time  Is  taUl. 

3.  A  pastor  ha*  no  propertr  rlv^t  1b 
hi*  Kalarr  as  against  his  church,  when  he 
depends  entirely  upon  tb6  duty  of  the  church 
to  support  bim  by  voluntary  contributions, 
and  has  no  contract  tor  salary. 

(Uay  30, 1900.) 

APPEAL  by  complainants  from  a  decree  of 
the  Chancery  Court  for  Shelby  County 
in  favor  of  defendants  in  a  suit  to  enjoin  in- 
terferenoe  with  the  transaction  by  complain- 
ante  of  tbelr  ecclesiastical  duties  as  pastor 
and  officiaJa  of  a  certain  church.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Ur.  G.  W.  Kdakell  tor  awellanta. 
if r.  B.  W.  Hlraoh  for  appellees. 

Wllkei,  J.,  deliv«red  the  Ofnnloii  of  the 
court: 

Prior  to  the  institution  of  this  suit,  Mat- 
thew W.  Travcrs  had  been  appointed  the 
bishop  and  conference  of  t^e  African  Metho- 
dist Episcopal  Church  pastor  of  the  Desoto 
street  church  of  that  denomination,  known 
as  "Avery  Chapel,"  in  Uie  city  of  Memphis. 
John  W.  AUi^  was  the  presiding  elder  of 
the  district  in  which  Avery  Chapel  is  locat- 
ed.  He  removed  Rev.  Tnvera  fnmi  the  pa»- 

NoT>. — As  to  eonclnslvencsi  of  decisions  of 
ecclesiastical  triliunals,  see  also  note  to  Byan 
V.  Cudaby  (IlL)  40  L.  B.  A.  868,  on  page  884. 
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toratie  <rf  Avery  Chapel,  and  txansferred  him 
to  another  churtdt  in  tiie  same  district,  and 
placed  Rev.  Beckham  in  his  place  and  stead, 
in  charge  of  Avery  Chapel.  It  is  allq^ed, 
also,  that  the  presiding  elder  ignored  the 
re^larly  appointed  stewards,  against  the 
consent  of  the  congregation,  and  to  the  scan- 
dal of  religion.  The  bill  is  filed  by  the  de- 
posed pastor  and  the  old  board  of  stewards 
against  the  newly-inatailed  pastor  and 
board,  and  diargea  that  the  latter  will  "on 
the  morrow"  (preanmably  the  Sahbath)  take 
charge  of  the  church  and  conduct  ite  serv- 
ices, and  exclude  complainants  from  the  dis* 
charge  of  their  official  functions.  The  pray- 
er of  the  bill  is  that  defendants  be  enjoined 
from  interfering  with  complainants  in  the 
discharge  of  their  ecole&iaatical  duties  as 
pastor  and  stewards,  or  closing  the  church 
niNMi  them,  or  interfering  with  them  in  the 
discharge  of  their  duties  or  with  their  serv- 
ices, and  for  general  relief.  There  was  an 
answer  by  the  defendant^  In  which  they  ad- 
mit the  original  appointment  of  Travers  ae 
pastor,  hot  insist  that  he  has  be^i  ranoved 
by  proper  disdplinary  proceedings.  Th^ 
nmther  admit  nor  deny  tha;t  the  complain- 
ants named  as  stewards  are  such,  but  dis- 
claim any  inteoUon  to  interfere  with  their 
official  functions.  They  deny  that  the  pre- 
sidii^  elder  removed  the  pastor  without  au- 
thority, but  insist  that  he  wma  r^larly  re- 
moved, in  the  mode  pointed  out  by  the  dis* 
ripline  of  the  church,  by  the  consent  and  ad- 
vice of  the  bishop.  They  admit  that  Rev. 
Beckham  has  been  appointed  pastor,  instead 
of  Rev.  Travers,  and  that  he  will  proceed  to 
exercise  the  duties  and  functions  of  pastOT, 
and  they  insist  that  this  is  in  strict  aooM^ 
with  the  discipline  ot  the  church.  Th^  dis- 
claim any  purpose  <tf  deluding  Uie  defntd- 
ant  stewards  from  the  church,  or  their  func- 
tions as  officers,  so  lon^  as  they  are  author- 
ized by  the  law  of  the  ^urch  to  act  as  such. 
The  answer  then  proceeds  to  state  the  man- 
ner in  which  Rev,  Travers  was  deposed  from 
the  pastorate,  and  alleges  that  it  was  in 
strict  conformity  to  the  discipline  of  the 
church,  which  is  made  part  of  the  answer; 
and  likewise  as  to  supplying  his  place  by 
Rev.  Beckham  after  oonsultaiion  with  and 
approval  by  the  bi^op^  in  letters  and  tele- 
grams, which  are  set  out.  The  answer  then 
says  that  the  controversy  is  purely  an  eccle- 
siastical one,  and  not  involving  any  1^1  or 
property  rights,  and  it  is  asked  that  the  bill 
be  dismis^  and  the  suit  disoontinned. 
Proof  was  taken,  and  on  final  hearing  tbe 
court  dismissed  the  bill,  and  otxnplainanta 
appealed. 

We  have  examined  the  matters  of  contro- 
versy in  the  case,  and  they  are  eueh  as  are 
purely  disciplinary,  and  relate  to  the  eccle- 
siastical constitution  ai^  government  of  the 
church,  and  tiie  exercise  of  its  internal  af- 
fairs, and  the  administnution  of  discipline, 
and  do  not,  in  our  opinion,  involve  any  ques- 
tions of  property  or  personal  rights.  Hie 
etvil  courts  will  not  review  the  decisions  or 
prooeedings  of  ecclesiastical  judicatures  in 
matters  properly  within  their  imvince  under 
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the  eonatitution,  laws,  or  reflation*  of  the 
diurch.  yance  v.  Busby,  91  Tens.  830,  IS 
I*.  R.  A.  801.  18  S.  W.  874. 

Here  was  no  waiver  of  jurisdiction  in 
this  case  by  answeriog,  and  setting  up  de- 
fense in  the  answer,  as  the  want  of  juris- 
diction was  of  the  sobject-matter  of  litiga* 
tion,  and  not  of  the  persons  of  the  defend- 
ants; and  the  objection  could  be  raised  at 
any  time,  and  is  fatal  whenever  presented. 
12  Enc  PI.  ft  Pr.  186;  Oatytm  t.  (hlmore,  93 
Tenn.  677,  28  S.  W.  301;  Agee  v.  Dement,  1 
Humph.  332;  Dixon  v.  Caruthers,  0  Yvrg. 
30;  Dean  v.  Snelling,  2  Heisk.  484. 

It  may  be  that  ^e  diedplinary  proceed- 
ing in  this  case  is  an  aiintrary  one.  Of  that 
the  members  of  the  cburoh  must  judge,  and 
tiie  oourts  cannot.  It  may  he  tiiat  the  pru- 
oeedings  were  irregularly  conducted,  meas- 
ured by  the  disciplinary  standard.  That  is 
a  question  for  the  ecclesiastical  or  church  re- 
vising authority,  and  not  for  the  courts. 

pastor  has  no  pnnterty  ri^t  in  his 
saluy,  M  against  tha  CAnroi.   That  ia  a 


matter  of  voluntary  eontiibution  by  the 
membership,  exceipt  so  far  as  individuals 
may  bind  themselves  therefor.  The  pastor 
ii  not  an  employee  of  the  church.  Pecun- 
iary considerationB  are  not  controlling  in 
sudi  relations.  The  paetor  is  actuated  by  a 
higher  motive  than  the  salary  he  recuves. 
He  may  secure  this  as  a  matter  of  eontraet 
with  members  of  his  congr^aUon  or  otliers. 
and  when  sw^  contract  exists  it  may  be  en- 
forced in  the  oourts;  but,  when  the  pastor 
relies  simply  on  the  duty  of  his  church  to 
■uppOTt  him,  if  be  seeks  redress  he  must  find 
it  at  the  hands  of  the  church.  BaaSer  v. 
McDojmell,  166  N.  Y.  83,  40  L.  R.  A.  676,  49 
N.  £.  6G7;  Tuigg  v.  Sheehan,  101  Fa.  363, 
47  Am.  Rep.  727. 

The  removal  of  Travers  having  been  made 
under  authority  of  the  church  discipline, 
the  courts  will  not  inquire  into  its  regular- 
ity or  validity. 

There  is  no  error  in  the  action  of  the 
court  heUnCt  and  the  deoree  of  that  court  it 
t^rmod,  with  eottt. 


80TJTH  CAROLINA 
li.  C.  ELMORE,  A.ppt^ 

V. 

J.  T.  ELMORE,  Ezr.,  etc.,  of  George  Ehnore, 

Deceased,  JRespt. 

(  8.  C.  ) 

Am  scttOB  of  elslm  mrnA  Aellverr  caanot 
be  malotalned  against  ao  executor  of  an 
estate  In  his  repreientatlTe  eapacltr,  to  re- 
cover possession  ot  persMtal  property  wrong- 
fullr  wltUisld  br  him.    IBj  divided  court.] 

(July  26,  1900.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Common  Fleas  Circuit  Coiut  for 
Laurens  Counfy  in  fisTor  of  defendant  in  an 
action  <d  claim  and  delivery  brought  to  re- 
cover for  the  alleged  wrongful  withholding 
of  a  mule  allcf^ed  to  be  the  property  of  plain- 
tiff. Affirmed. 


Non. — ^Ja  vlWt  o^aeit»  nay  m  eaeoutor  or 
admiHistrator  bf  sued  for  Mt  perfoasl  tortt 

The  general  rule  Is  well  established  that  an 
ezecDtor  or  admlnlBtrator  Is  liable  In  his  Indi- 
vidual, and  not  In  bis  representative,  capacity 
Cor  his  own  torts,  even  when  committed  In  the 
management  ot  the  estate;  thus: 

A  party  Injured  by  tiie  torts  oC  an  adminis- 
trator has  no  claim  on  the  assets  ot  ths  estate. 
Hoolson'B  Estate,  1  Brewst  (Pa.)  296.  In  this 
case  a  Judgment  recovered  against  the  adminis- 
trator personally  in  an  aetlon  of  trespass  was 
aooi^  to  bs  Interposed  as  a  claim  against  the 
■ssBts  Of  the  eatab^  but  was  rejected. 

Executors,  whether  acting  proCessedly  In 
their  repreientative  capacity  or  not,  who  wrong- 
folly  prevent  one  who  parchased  from  the  de- 
cedent timber  lying  on  land,  part  ot  tbe  timber 
liavlng  been  actually  removed  and  no  act  re- 
maining to  be  done  by  the  decedent  to  complete 
the  delivery  of  the  residue,  from  entering  upon 
tbe  land  sad  removing  the  residue,  are  guilty 
«1  L.  R.  A. 


SUPREME  COURT. 

The  facts  are  stated  in  the  oplnlba. 

Mr.  W.  R.  RlolieT,  for  appellant: 

The  circuit  judge  erred  in  holding  that  no 
action  of  claim  and  delivery  can  be  sus- 
tained against  a  party,  as  executor,  for  an 
imlawful  possession. 

The  action  of  elidm  and  delivnry  under 
OUT  Code  Is  the  same  as  the  old  form  of  ac- 
tion called  replevin. 

If  the  goods,  etc.,  taken  away  continue 
Btill  in  speoie,  in  the  hands  of  the  executor 
or  administrator  of  the  wrongdoer,  replevin 
or  detinue  will  lie  against  such  executor  or 
administrator  to  recover  them  back;  or 
trover,  laying  the  conversion  to  have  been 
\iy  the  executor. 

3  Wms.  Exre.  p.  1730;  7  Am.  ft  Eng.  Enc. 
Law,  p.  332. 

Any^  person  who  is  tortiously  or  wrong- 
fully in  the  possession  of  property  may  m 
proceeded  agunst  in  r^levin  for  the  same 

of  a  mere  personal  tort  for  which  they  are  li- 
able personally,  but  not  In  their  representative 
capacity.  Parker  v.  Barlow,  88  Ga.  700,  21 
S.  E.  218.  The  court  In  this  ease  held  that  If 
the  testator  had  not  completed  tbe  delivery  at 
tbe  time  of  his  death,  and  the  executors  had 
tailed  or  refused  to  do  so  when  requested,  an 
action  couid  have  been  maintained  against  them 
In  their  representative  capadtr  for  breach  ot 
contract. 

An  administrator  Is  not  lisble  In  hiB  represen- 
tative capacity  for  undertaking  to  sell  patented 
articles  In  violation  of  the  plaintiff's  patent 
rli^t,  Thompson  v,  Canteiliory,  2  UeCrary, 
882,  12  Fed.  Rep.  485. 

An  estate  Is  not  liable  for  tortious  acts  of 
the  executor  committed  In  the  admlnletratlon 
of  the  estate,  when  no  pecnnlary  advantage  re- 
sults to  the  estate  bj  reasim  oC  them.  Carr  v. 
Tate,  107  Oa.  287,  88  S.  B.  47. 

Tbe  Implication  of  the  foregoing  case,  that 
tbe  estate  will  be  liable  If  pecuniary  advantage 
results  from  the  tort,  does  not  mmb  to  have  the 
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tj  any  perion  entitled  to  the  immediate  poft- 
aession. 

20  Am,  k  Eag.  Ene.  Law,  p.  1058 ;  Bote  t. 
Oath,  S8  lad.  278;  MiddUton  T.  RoUmim, 
1  B»,  68,  1  .Am.  Dec  5M;  OhapUn  r.  Bar- 
rvtt,  12  Rich.  L.  284,  76  Am.  Deo.  731;  Buff 
T.  WatkinM,  20  S.  C.  477. 

Mr.  J.  r>.  Iff,  Irb7,  for  respondent; 

An  action  in  claim  and  delivery  is  a  rem- 
edy  for  the  wrongful  or  unlawful  taldng 
and  detention,  or  detention  alone,  of  person- 
alty,  the  same  bdng  delivered  to  the  claim- 
ant upon  aeouritj  ^van,  cither  to  make  out 
the  injustiee  of  the  detenUon,  or  to  return 
the  property. 

20  Am.  k  Eng.  Eno.  Law,  p.  1041 ;  Code, 

i  71. 

This  action,  being  for  a  wrongful  or  un- 
lawful withholding,  haa  been  considered  in 
the  nature  of  an  action  ea  delicto. 

18  Enc  PI.  k  Pr.  498,  and  cases  cited  in 


Sdfruu  Codbt.  Jdlt» 

note  4;  MoOoMlan  v.  Uanoe,  46  S.  C.  668,  24 
S.  E.  812. 

In  the  case  of  torts,  where  the  acti(»i 
mnat  be  in  form  e»  deUoto  for  the  recovery 
of  damages,  and  the  plea  is  "Not  guilty, 
the  rule  at  common  law  was  that  aotio  per- 
aonalis  moritur  cum  pertotu^. 

1  Chitty,  PL  68;  Huff  T.  Wathmt,  20  8. 
C.  477;  Chaplin  v.  Barrett^  12  £ioh.  L.  284, 
7fi  Am.  Dee.  731. 

If  an  executor,  aa  such,  takes  possession 
of  property  to  which  the  estate  has  no  right, 
the  authorities  generally  bold  that  he  is  lia- 
ble personally,  uid  not  in  his  representativo 
capacity. 

2  Am.  k  Eng.  Enc.  Law,  p.  943,  and  ease 

cited  in  note  1. 

Qmrj,  A.,  J.,  delivered  the  following  opin- 
ion: 

The  record  contains  the  following  state- 


support  of  anj  cases  in  wblcb  the  action  Is  tm 
Mioto  in  form.  Oat  see  Simpson  v.  Snyder, 
64  Iowa.  667,  6  N.  W.  780,  Utfra,  wtth  respect 
to  actions  not  em  deUetOt  bnt  whldi  arise  out  of 
torta. 

Frmuf  or  infar«j»rM«iitaHofi  in  tale  of  property 
of  ettate. 

The  rale  that  an  ezecntor  or  admlnletiator 
is  Dot  liable  In  bis  representattve  capacity  has 
been  applied  to  actions  based  on  his  fraud  or 
nlsrepreKntatlons  omcemlns  property  of  the 
esUte  sold  by  him,  by  West  t.  Wright,  86  Ind. 
886:  Huffman  v.  Hendry,  0  Ind.  App.  824,  SS 
N.  B.  727 ;  Brown  v.  Bvans,  16  Kan.  01 ;  Frltx 
V.  Ueaill.  81  Ulnn.  686,  18  N.  W.  768 ;  Blebard- 
■on  r.  Palmer,  24  Mo.  Apfi.  480 ;  Onarantee  Sav. 
Loan  A  Invest.  Co.  v.  Hooxe,  86  App.  DlV.  421, 
64  N.  Y.  Supp.  TS7. 

The  objectlim  to  holding  blm  liable  In  his 
rqtresentatlve  capacity  is  well  expressed  In 
Rlchai'dHon  v.  Palmer,  24  Mo.  App.  460.  tupra, 
where  the  court,  after  alluding  to  the  fact  that 
counsel  for  plalntlfl  seemed  to  recognlie  the 
doctrine  that  an  action  would  not  lie  against  an 
administrator  In  his  representative  capacity  tor 
a  breach  of  warranty,  said  that  It  would  be  a 
legal  solecism  to  say  that  the  administrator 
could  not  bind  the  estate  by  a  formal  express 
guaranty  with  reference  to  the  property,  and 
yet  that  the  estate  1«  liable  fOr  a  telse  utterance 
to  the  same  purport. 

Sot  also,  it  has  been  held  upon  tbe  same 
ground  that  a  purehaser  of  property  at  an  ad- 
ministrator's sale  cannot,  in  an  action  by 
the  administrator  as  such  upon  tbe  parchase- 
money  note,  avail  himself  of  such  fraud  or  mis- 
representation by  way  of  reeonpment  or  coun- 
terelaim.  Dunlap  v.  Boblnson,  12  Ohio  St  680 ; 
Westfall  V.  Dungan,  14  Ohio  St.  276. 

And  It  was  said,  obiter.  In  Oeorge  v.  Bean,  80 
Miss.  ICl,  that  where  an  administrator  piac- 
tises  fraud,  whereby  a  parchaser  of  property 
of  the  estate  la  deceived  with  reference  to  its 
condition,  the  tatter  ought  to  be  driven  to  his 
action  directly  against  the  administrator,  so 
that  innocent  parties  who  are  Interested  In  a 
speedy  settlement  of  the  estate  will  not  be  de- 
layed by  the  fraodnlent  conduct  of  the  adminis- 
trator. 

But  tbe  Alabama  supreme  court.  In  Rice  v. 
Richardson,  8  Ala.  428,  held  that  tbe  maker  of 
a  note  given  for  the  purchase  price  of  a  slave 
at  a  sale  made  by  an  administrator  can  set  op 
■s  a  defense  a  fraud  by  the  administrator.  In 
■n  action  on  tbe  note  by  a  sueeeedlBg  admlnla* 
tvatw,  who  sues  aa  admlntattstor  de  beiito  iwit. 
Bl  L.  R.  A. 


This  Is  upon  the  groand  that  fraud  avoids  all 
contracts,  whether  made  by  tbe  person  latec- 
eated  therein  or  by  an  agent. 
The  same  rule  was  arollad  In  Atweod  v, 

Wright,  29  Ala.  846,  to  an  acUon  brought  by 
the  administrator  who  made  the  sala 

Frand  practised  by  an  azeentor  tn  the  sale 
of  his  teatator*s  offsets  la  a  good  defense  to  an 
action  on  a  note  given  for  the  purchase  prlee. 
Williamson  v.  Walker,  24  Oa.  3S7,  71  Am.  Dee. 
119.  In  this  ease  the  trial  court  ordered  a  new 
trial  because  the  Jury  made  a  deduction  on  ac- 
coont  of  tbe  fraud;  and  that  ruling  was  n- 
versed  by  the  saprM&e  court. 

An  administrator  cannot  create  a  charge  upon 
the  estate  be  represents  by  his  lllega]  or  fraud- 
ulent acts,  but  tbe  purchaser  of  property 
may,  in  an  action  on  the  note  given  for  the  pur- 
chase money,  avail  himself  of  tbe  fraud  aa  a 
defense,  praying  for  a  resclasion  of  tbe  contract. 
Crayton  v.  Munger,  9  Tex.  286. 

Where  a  purchaser  of  property  at  an  ad- 
ministrator's sale  in  an  action  on  the  purchase- 
money  note  Interpoeee  an  answer  averring  fraud 
on  the  part  of  the  administrator  In  misrepre- 
senting the  property  if  the  aTermuitB  of  the 
answer  are  true,  be  Is  entitled.  If  not  to  a  ra- 
scission  of  the  contract  by  reason  of  his  not  hav- 
ing asked  a  rescission  with  appropriate  aver- 
ments^ at  least  to  an  abatement  <tf  4be  price  eon- 
traoted  to  be  paid  for  the  property  In  so  far  aa 
Its  valus  was  diminished  by  reason  of  vleaa  and 
unioundneos  concealed  by  false  and  fimudnlent 
representations  of  the  plaintiff.  Able  T.  Cltand- 
ler,  12  Tex.  88,  62  Am.  Dec.  618. 

In  ThompsMi  T.  Hunger,  16  Tex.  628,  (HI  Am. 
Dee.  170,  however,  the  court  hxM  that  a  reeov- 
ery  In  such  an  action  could  not  be  reduced  by 
proving  fraud.  This  caee  does  not  deny  that 
a  defense  migbt  be  baaed  on  soch  a  fraud  it 
there  were  an  offer  to  rescind  the  purchase  and 
restore  tlie  property. 

Some  of  these  apparently  conflicting  declsloos 
on  the  point  as  to  the  right  of  the  purchaser 
to  avail  himself  of  the  fraud  as  a  defense  to 
an  action  by  the  executor  or  administrator  as 
such  for  the  purchase  price  may  berecoDClIed 
obserTing  the  distinction  between  disaffirming 
the  transaction  because  of  the  fraud,  and  affirm- 
ing it  and  then  relying  on  tbe  frand  to  reduce 
the  recovery.  This  distinction  wilt  recondle 
Dunlap  V.  Boblnson.  12  Ohio  St  680 ;  Westtell 
V.  Dungan,  14  Ohio  St.  276,  and  Thompsoe  v. 
Hunger,  15  Tex.  623.  6S  Am.  Dec.  176.  where  the 
defendants  sought  to  avail  themselves  of  the 
fraud  by  wayofrecoapmontoreouDterclalm.wltb 
Bleav.  Richardson,  8  Ala.  438  ;Atwoodv.  Wright, 
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jneut  of  facts:  "On  the  21st  day  of  Novem- 
'Iter,  1S98,  appellant,  L.  C.  Elmore,  named 
•aboTc,  eomnwitccd  tlds  action  in  magistrate 
J.  If.  Hudgena'  court,  In  Laurens  eount^i 
■a^iainst  J.  T.  Elmore,  as  executor  of  the  last 
will  and  testament  of  George  Elmore,  de- 
-ceased,  the  defendant  (respondent)  above 
named,  to  recover  possession  of  a  mule,  al- 
leged to  be  of  value  of  $75.  On  the  trial  of 
the  case,  Magistrate  Hudgens  dismisBed 
plaintiff's  complaint  upon  the  grounds  that 
■the  action  was  prunaturely  brought,  and 
that  the  jt^ntiff  had  not  given  any  under- 
taking. The  plaintiff  appealed  to  the  cir- 
cuit court  of  comnum  ^eas  for  Laurens 
-county,  allc^ng  error  on  the  part  of  the 
magistrate.  The  appeal  was  heard  at  Feb- 
Tuary,  1899,  term  of  court,  by  Judge  George 
W.  Gage,  who  reversed  the  judgment  of  the 
magistrate,  and  remanded  the  case  to  the 
■court  of  J.  M.  Hudgens,  magistrate,  or  bis 


successor  in  office,  for  tiial.  There  was  no 
appeal  from  Judge  Gage'a  order.  On  the 
8th  day  of  July,  1800,  the  case  was  tried 
before  J.  W.  Peteracoi,  magistrate,  who  had 
succeeded  J.  M.  Hndgena  ae  magistrate,  at 
Laurena,  South  OarolLia.  Before  the  plain- 
tiff dosed  the  teatimoqy,  and  before  he  otm- 
cluded  tlie  examination  of  his  first  witaess, 
Magistrate  Peterson  granted  a  nonsuit. 
The  plaintiff  again  appealed  to  the  eironit 
court  of  common  picas  for  Laurens  county, 
upon  various  grounds.  The  second  appeal 
was  heard  at  October,  1899,  term  of  court 
by  Judge  R.  C.  Watts,  who  did  not  consider 
plaintiff's  grounds  of  appeal,  but  dismissed 
plaintiff's  appeal  and  confirmed  the  Judg- 
ment of  the  magistrate  on  the  ground  that 
no  action  of  claim  and  delivery  of  personal 
property  could  be  sustained  against  a  party, 
as  executor,   for  an  unlawful  possession. 


29  Ala.  84S,  and  Craytoa  v.  Hunger,  9  Tex.  286, 
-where  the  defendants  relied  vjfom  the  fraud  aa 
■avoiding  the  cuttnct. 

Williamson  v.  Walker.  24  Oa.  S5T,.  71  Am. 
Dec.  119,  and  Able  v.  Chandler,  12  Tex.  88,  62 
Am.  Dec  618,  however,  cannot  be  reconciled  by 
this  dlstloetlon  with  the  cane  first  nentloned. 
Able  V.  Chandler,  12  T«x.  88,  62  Am.  Dec  518. 
■seme  to  be  In  eenlllet  with  botli  an  earlier  and 
m  latw  case  decided  by  the  sans  eonrt. 

Torts  la  ears  or  weaagswi— I  ef  prspsrtir  «f  ee- 

The  mle  also  anilles  to  actions  based  on  neg- 
llffence  In  the  care  or  management  of  the  prop- 
■ertj  of  the  estate^  whether  sndt  negligence  is 
«  nonfeasance  or  a  misfeasance;  thns: 

An  action  cannot  be  maintained  against  ex- 
•scatoTS  and  trustees  In  their  representative  ca- 
pacity for  damages  caoaed  by  the  fall  of  a 
'bnildlng  owned  by  them  as  exeeotois  and  tms- 
teei^  and  wbiA  had  been  leased  by  them;  bnt 
tbe  action  must  be  brought  against  them  aa  In* 
-dlvlduala  Boston  Beet  Packing  Co.  v.  Stevens, 
20  Blatehf.  448,  12  Fed.  Rep.  279.  The  court 
tn  this  eaae  bstb:  "An  action  cannot  be  main- 
tained egalnst  an  executor  or  trustee  In  his 
Tepreseotattve  character,  for  a  wrongful  set 
which  was  not,  and  eonld  not  be,  committed  by 
liim  In  his  offlclal  capacity,  but  which,  because 
It  was  a  wnmgfol  att.  was  In  excess  of  his  ao- 
thorlty." 

The  California  snpreme  conrt  In  Eustace  v. 
Jahne,  88  Cal.  3,  held  that,  assuming  that  It 
was  the  duty  of  defendant  as  administrator  to 
repair  a  defect  In  the  street  In  front  at  property 
belonging  to  his  testator,  and  of  which  as  ad- 
ministrator he  wss  In  pOBsesslou  by  bis  tenants, 
he  would  not  be  liable  in  his  representative  ca* 
pacity  for  a  persoinal  Injury  caused  by  the  de- 
fective condition,  though  he  might  be  liable  in 
-his  personal  capacity. 

An  action  will  lie  against  executors  in  their 
bidlTldna)  eapadtj  fOr  personal  Injuries  result- 
ing f rani  tb»  defeettve  condition  of  property  of 
-whldi  they  are  In  possession  and  control  as 
■exeeotors.  Donohoe  r.  Kendall,  18  .Jones  *  8. 
S88.  Afflrmed  In  98  N.  Y.  680.  The  Implication 
Is  that  the  aetlea  would  not  He  against  the  «x> 
■eeotors  as  sadi. 

An  executor  may  be  answerable  personally  for 
personal  Injuries  resulting  from  the  negligence 
■of  a  driver  employed  la  eondoctlog  the  business 
^  the  testator,  but  Is  not  liable  in  bis  represen- 
tative capacity,  notwithstanding  that  he  is  con- 
cocting the  business  pnranant  to  the  direetlona 
.01  L.B.  A. 


of  the  will.  McCue  v.  Fluck,  20  Misc.  606.  48 
N.  Y.  Supp.  242.  The  eonrt  says  that  an  ex- 
ecutor may,  by  his  set  or  neglect,  create  In  favor 
of  another  an  obligation  against  himself;  but 
he  cannot  as  a  rule  create  a  liability  against 
the  eeute  be  represents.  He  Is  net  an  agent, 
for  death  terminates  agency. 

Bxeentors  are  liable  personally,  bnt  not  In 
their  representative  capacity,  for  an  Injury  re- 
sulting from  their  negligence  in  permitting  a 
ceilar4iole  In  a  hotel  devised  to  them  as  ezeen* 
tors  to  manage,  to  be  and  continue  Inefleetlvely 
covered.  Telvln  v.  French,  84  Ta.  81,  8  S.  B. 
801.  The  declaration  in  this  ease  described  the 
defendants  as  executors,  but  the  court  held  that 
was  merely  d«aoriptio  pertona,  and  could  be 
stricken  out  as  snrpioaage,  permitting  the  ac- 
tion to  proceed  against  them  as  executors.  The 
court  also  held  that  the  defendants'  failure  to 
keep  the  premises  In  a  safe  craidltlon  was  a 
breach  of  their  duties  as  executors,  and  not  as 
tmsteea 

Ferrler  T.  Trftpannler,  24  Can.  8.  C.  86,  held 
that  an  action  w<ould  not  He  against  executors 
as  such  for  an  Injury  to  plaintiff  from  the  want 
of  repair  of  a  building  which  bad  been  specifically 
bequeathed  to  certain  pers<»is  for  whom  they 
were  to  act  as  tmsteea  This  decision  seems  to 
be  on  the  groimd  that  the  d^Sadanta  were  an- 
swerable In  their  capaeltj  as  tmstsos.  The 
conrt  also  held  that  th^  were  answerable  in 
their  personal  capacity  upon  the  ground  that 
their  perstmal  fault  and  negligence  were  the 
Immediate  cause  of  the  aeddent,  and  that  tbej 
could  not  use  their  fldndary  quality  as  a  Alel^ 
and  claim  Immunity  because  ttvr  were  lo  poeses- 
sltm  In  the  name  trf  othera 

Uason  V.  Rhinelander,  8  Ben.  168,  Fed.  Cas. 
No.  9,261,  held  that  an  executor  was  Ilabis  tor 
damages  occasioned  to  a  boat  by  the  faulty  con- 
struction of  a  bulkhead  In  front  of  propwty  be- 
longing to  the  estate.  The  action  seems  to  have 
been  against  the  executor  as  such ;  but  no  ques- 
tion as  to  the  capacity  in  which  he  should  havs 
been  sued  seems  to  have  been  raised. 

If  an  executor  commits  a  trespass  It  is  Ms 
Individual  and  personal  act,  not  his  represen- 
tative act  as  the  executor  of  hla  ibMtator, 
Plimpton  T.  Bleharda,  SB  Ue.  116. 

AoHsM  erMsir  from  eonvervfoa. 

Conversion  by  an  administrator  of  property 
not  belonging  to  the  estate  Is  his  personal  tort, 
and  he  alone  and  personally  Is  responsible 
therefor.  A  daim  against  an  administrator  in 
his  representative  capacity, 
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Tha  plaintiff  appeals  to  this  oonrt,  allflgiiig 
nrror  on  the  part  of  Judge  Watti." 

The  practical  queation  raised  the  ez- 
ceptlona  i*  whether  there  was  error  in  the 
ruling  of  the  circuit  judge  that  "no  action 
of  claim  and  delivery  of  personal  property 
could  be  siutained  against  a  party,  as  execu- 
tor, for  an  unlawful  possession."  There  can 
be  no  question  as  to  the  manner  In  which 
the  defendant  came  into  posaesaion  of  the 
property,  for  In  his  answer  he  alleges,  as  a 
fact  which  the  plaintiff  does  not  deny,  that 
he  came  into  possession  of  the  mule  as  the 
executor  of  the  will  of  George  Klraore,  de- 
ceased. In  7  Am.  ft  Eng.  Eac.  Law,  Ist  ed. 
p.  332,  the  doctrine  is  thus  laid  down:  "At 
common  law  no  action  founded  upon  a  tort 
committed  by  the  deceased,  for  which  dam- 
ages caily  could  be  recovered  in  satisfacUon, 
anefa  m  toespaas,  trorer,  false  imprisonment. 
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Msanlt  and  battery,  slander,  deceit,  .  .  ^ 
and  the  like,  where  the  declaration  impotedi 
a  tort  to  person  or  property,  and  the  plea, 
must  be,  *Not  guilty,' — 4ay  against  his  ex- 
ecutor  or  admimstrator.  But  if  by  reason. 
of  the  tort  the  estate  has  derived  pecuniary 
advantage,  the  representative  could  be  com- 
pelled to  account  to  the  injured  party,  in 
another  form  of  action,  for  the  bieneflt  so- 
obtained.  Thus,  if  goods  wrongful^  taken 
sway  by  the  deceased  remain  in  speae  in  tli» 
hands  of  the  executor  or  administrator,  the- 
rightful  owner  might  maintain  replevin  or 
detinue  against  such  executor  or  adminis- 
trator to  recover  them  back ;  or  trover,  lay- 
ing the  conversion  to  have  been  by  the  rep- 
resentative; or,  if  sold,  an  action  for  money 
had  and  received  to  recover  their  value." 
In  8  Wnis.  Exrs.  1730,  it  is  said:  "In 
some,  however,  of  tiie  cases  above  mentioned,. 


emiversIiHi,  praeents  a  soleclnn.  Dally  v.  Dally. 
66  Ala.  266.  In  this  case  the  iwoperty  alleged 
to  have  been  converted  seems  to  have  been  In 
poBsesstfoi  of  the  decedent,  wbo  was  the  plaln- 
tllTs  husband,  bat.  apparently,  his  possession 
was  not  wronicful. 

The  court,  la  Sterrett  v.  Barker,  119  Cel.  492, 
51  Pac.  686  (an  action  sxalast  an  administrator 
with  the  win  annexed),  said  that  the  plalotlff 
seemed  purposely  to  have  left  it  doubtful  wheth- 
er he  was  Buinc  lot  a  eouverdon  or  fw  damaces 
tor  a  bread)  of  a  cwitraet  entered  into  by  an 
executrix  (the  predecessor  of  the  administra- 
tor) In  the  administration  of  the  estate,  but 
said  that  in  neither  ease  could  the  estate  be  held 
liable. 

Plaintiff  cannot  declare  In  one  eonnt  on  a 
conversion  by  the  testator,  and  In  another  on  a 
conversion  by  the  exeentors,  because  the  judg- 
ment on  one  count  would  be  de  bonis  teatatortt, 
and  on  the  other  de  boni*  proprM*.  Terhune  v. 
Bray,  16  N.  J.  L.  64. 

So,  also.  It  has  been  held  that,  even  where  the 
action  Is  not  In  form  em  delioto,  but  Is  based 
upon,  an  executor's  or  administrator's  tort.  It 
must  be  proeecoted  against  the  lattttr  In  his  in- 
dividual, and  not  In  his  lapresontatlve,  capac- 
ity; thus: 

Wbmi  property  or  numey  whlA  does  not  be- 
long to  Uie  estate  of  a  decedent  comes  Into  the 
possession  of  tbeadmlnlstrator  the  latter  cannot 
by  chaiKlng  himself  as  such  administrator  with 
the  property  or  money,  make  It  a  part  of  the 
assets  of  his  decedent's  estate:  nor  can  he  by 
so  dolns  render  the  estate  of  his  decedent  or 
himself  as  administrator  liable  for  such  prop- 
erty or  money  to  the  lawful  owner  thereof. 
Rodman  v.  Rodman.  64  Ind.  444.  This  actltm 
arose  out  of  the  administrators  t^tng  posses- 
sion, as  part  of  the  assets,  of  growing  rent  com, 
which  they  were  not  required  to  take  or  accoimt 
for.  The  court  said  that  In  taking  posKssltHi 
of  the  com  the  admbUstiators  were  not  actlnc 
In  their  flduclary  or  representative  character, 
although  they  seemed  to  think  tbey  were :  and 
that  whatever  money  they  received  from  the 
sale  of  the  com  was  received  by  them,  not  as  a 
part  <rf  the  ancta  of  the  estate,  but  for  the  use 
of  the  persons  to  whom  it  might  lawfully  be- 
long. 

And  Halley  r.  Wheeler,  49  N.  C.  (4  Jones  L.) 
169,  holds  that  where  an  executor  takes  posse- 
sion of  property  not  belonging  to  the  estate  the 
owner  may  waive  the  tort  and  maintain  an  ac- 
tion fOr  money  bad  and  received :  but  In  such 
action  the  declaration  Is  In  debit  and  detlnet 
upon  a  promise  by  the  defendant  personally. 

Simpson  V.  Snyder,  64  Iowa,  667,  6  M.  W. 
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730,  however,  holds  that  where  the  tort  la 
waived,  and  It  appears  that  the  property  con- 
verted has  been  sold,  and  that  the  estate  baa- 
received  the  beneflt  of  the  proceeds  thereof,  an 
action  will  He  against  the  administrator  aa  sacb 
to  recover  the  value  of  the  property,  and  that 
in  support  of  such  action  It  will  be  presumed 
that  the  administrator  so4d  the  property  for  Its- 
value.  The  court  conceded  that  If  the  actl<»k 
were  em  delicto  It  would  not  He  against  the  ad- 
mlnlstiator  In  his  representative  capacity. 

It  Is  said,  obiter.  In  Crawford  r.  Nassoy,  67 
N.  Y.  Supp.  108,  that  an  action  for  conversion- 
will  lie  against  an  administrator  Indlvldnally. 
or  la  bis  official  capacity.  If  tie  CMiverts  prop- 
erty whldi  Is  absolutely  exempted  to  the  widow- 
to  bis  own  use  and  sells  the  same. 

In  the  following  cases  the  actions  do  not  seera> 
to  have  been  em  delioto  In  form,  nor  does  It  ap- 
pear that  the  acts  of  the  executors  or  adminis- 
trators out  oS  which  th^  arose  were  torts ;  but 
the  principle  on  which  they  are  decided  wooldi 
seem  to  apply,  a  fortiori,  to  actions  em  dclfcto.- 

An  executor  or  administrator  cannot  be- 
charged  as  such  for  moaej  bad  and  received  to- 
tbe  use  of  plaintiff.  Farmers'  Bank  v.  Cullen, 
4  Harr.  (Del.)  289. 

Executors  are  liable,  if  at  all,  personally,  and' 
not  In  their  representative  capacity,  for  wrong- 
fnlly  taking  possession,  as  a  part  of  the  estate, 
of  the  proceeds  of  a  policy  on  the  deceased's, 
life,  which  Is  payable  to  his  widow  and  chil- 
dren. Heydenfeldt  v.  Jacobs.  107  Cal.  873,  40 
Pac.  492.  The  action  was  brought  against  the 
executors  personally,  evidently  upon  the  theory 
that  they  were  trustees  for  the  beneficiaries  of 
the  money  collected. 

An  executor  Is  not  subject  In  his  representa- 
tive character  to  an  action  by  a  purchaser  at 
property  of  the  estate  to  recover  a  deposit  made 
with  the  executor  on  account  of  the  purchase, 
where  the  sale  was  void  because  It  was  a  pri- 
vate, and  not  a  public,  sale  as  directed  by  tfae- 
order  ot  the  court.  Schllcker  T.  Hemenway, 
110  Cal.  679.  42  Fee.  1063.  In  thU  case  th» 
court  said:  "If  he  [the  executor]  had  taken 
the  money  to  make  good  a  bid  which  he  had  a 
right  to  receive,  U  might  have  been  contended 
with  some  plausibility  that  he  received  It  In 
his  representative  capacity.  But,  inasmuch  a» 
he  had  no  right  to  demand  or  to  receive  the- 
mmey,  because  the  sale  In  that  mode  was  void. 
;  I  think  the  estate  Is  not  liable  unless  It  be- 
further  shown  that  It  has  been  actually  made  a 
part  of  the  assets  of  the  estate,  tbrough  being- 
accounted  for  to  the  estate,  or  actually  used  for 
Its  benefit.  ...  I  do  not  concede  that,. 
'  even  had  the  executor  recelved^be  money  in  hia 
Digiiized  by  VjOOQ  IC 


Elmou  t.  Elhou, 


S6» 


a  nmedj  maj  be  had  againit  the  executor 
or  admimstrator  in  another  form.  Xhua«  al- 
though at  the  common  lav  an  action  of 
trover  upon  a  converBion  of  the  testator  dies 
with  him,  yet  if  the  goods,  etc.,  taken  away 
continue  still  m  tpeoie  in  the  hands  of  the 
•xecutor  OT  administrator  of  the  wrongdoer, 
replevin  or  detinue  will  lie  against  such  ex- 
ecutor or  administrator  to  recorer  them 
bade;  or  trover,  li^ng  the  oonversion  to 
lum  been  if  the  executor ;  or,  in  case  they 
are  told,  an  action  for  money  had  and  re 
ceivad,  to  recover  their  value."  The  follow- 
ing casee  throw  light  upon  this  question: 
Jenkins  t.  Bermett,  40  S.  C.  303,  18  S.  E. 
S29:  Buff  T.  Whtkina,  20  8,  C.  477;  Chap- 
Im  r.  Bamtt,  12  Rich.  L.  884,  76  Am.  Dee. 
731  i  Ford  T.  CtMwet^  8  HUl,  L.  848j  Mid- 
dUttm  T.  AoMfUon,  1  Bay,  68,  1  Am,  Dee. 
590.   If  the  testator  had  sold  the  mule. 


the  plaintiff  could  have  sued  the  executor 
for  tne  value  thereof,  and  we  see  no  reason- 
why  he  should  ijiot  be  allowed  to  recover  the 
specific  properly,  if  he  can  show  that  it  be* 
longs  to  him. 

Since  there  is  no  question  that  the  mule 
came  into  the  possesaion  f>f  the  defendant  as 
executor  of  the  testator's  will,  I  think  the- 
judgment  of  this  court  should  be  that  the- 
judgment  of  the  circuit  court  be  reversed,, 
and  the  case  remanded  for  a  new  trial;  but» 
as  two  members  of  this  court  are  of  the  con- 
trary opinion,  the  judgment  of  the  OirvtHt 
Court  must  stand  affirmed. 

Pope,  J.,  concurring: 

I  am  conscious  tiiat  an  example  is  to  be 
set,  but  I  am  rea^  to  assist  in  setting  such 
example.  I  cannot  conceive  that  a  man  who 
takes  my  mule^  and  then  dies,  having  named^ 


ondal  character,  the  estate  wonld  tw  liable 
for  It;  bat,  watvlnt  tbat  question.  I  think  It 
ervldcnt  that  hen  the  estate  cannot  be  held." 

An  admtnlscrator  Is  personall;  liable  to  the 
helCB  tor  rents  end  profits  which  belosE  to  them, 
bat  irtileh  he  took  as  belmiglaf  to  the  estate, 
•w  If  It  is  Aown  tbat  he  has  nssd  such  rents 
In  the  paTOHMiC  et  the  debts  of  his  decedent's 
estate.  Trimble  v.  PoUock,  77  Ind.  676.  The 
eoort  says  he  can  only  receive  such  rents  ander 
the  law,  either  as  the  scent  of,  or  in  trust  for, 
the  heirs  at  law ;  and  In  any  event  he  Is  bound 
to  accoant  to  each  heirs  therefor,  and  cannot 
bind  the  estate. 

An  action  will  He  against  an  admlnlstrstrlx 
psnonallr  for  money  received  by  her  to  the 
platntlfTe  use  where  the  plaintiff  transferred  to 
her  aco^tances  of  a  third  perstm  with  dlree- 
tlwis  to  apply  the  ptoetaUa,  or  s»  nradi  thereof 
Bright  be  necessary  to  dlseharge  his  indAted- 
naes  to  the  deceased,  and  the  administratrix  re- 
covered Judgment  on  the  acceptancea,  and  ont  of 
the  ^oeeeds  of  the  exeeatlon  applied  to  the 
estate  ot  the  deocaaed  a  sum  la^^  than  was 
actually  dne  frtnu  the  debtor.  Crooan  r.  Oot- 
tlng,  M  Mass.  S84.  The  conrt  aald  that  the 
fact  that  the  administratrix  described  herself  as 
such  In  the  salt  upon  the  sscorltles  did  not  affect 
the  relation  of  the  parties :  that  she  could  only 
bind  herself  in  the  transaction,  and  bad  no 
power  to  bind  the  estate  she  represented ;  and 
that  the  balance  of  the  money  collected  after 
paylDf  the  debt  duo  from  the  plaintiff  was  not 
assets  of  the  estate  In  her  hands ;  and  tbst  she 
was  not  liable  for  soeb  balance  In  bsr  repre- 
sentative capacity. 

An  administrator  of  the  beneflelary  In  a  deed 
of  tmst,  who  receives  from  the  trustee  the  pro- 
ceeds of  a  aale  of  property  which  was  not  cov- 
ered by  the  deed  of  trust,  is  answerable  In  his 
Individual  capacity  as  a  constructive  tmstee, 
bat  he  is  Dot  liable  in  his  representative  capac- 
ity.   Smith  V.  Jeffreys  (Hiss.)  16  So.  S77. 

In  the  next  two  cases  It  will  be  observed  that 
tbe  doctrine  Is  stated  with  a  qualification. 

An  action  for  money .  bad  and  received  will 
not  lie  against  an  administrator  as  such  merely 
because  be  has  received  rent  to  which  tbe  es- 
tate was  not  entitled,  in  the  absence  of  evidence 
to  abow  that  tbe  estate  was  in  any  way  credited 
with  it.  The  mere  receipt  of  the  money  by  the 
administrator  is  not  a  receiving  of  it  by  the 
estate,  nor  Is  the  estate  responsible  for  It,  but 
tbe  administrator  Is  responsible  personally  for 
his  own  act  which  does  not  concern  the  estate 
end  from  which  the  estate  receives  no  benedt. 
FrItE  V.  HcGlll,  81  Minn.  530.  18  N.  W.  763. 

An  administrator  has  no  aothorlty  to  receive 
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anything  other  than  the  money  of  the  estate  of 
bis  Intestate.  If  he  receives  more  he  Is  re- 
sponsible as  an  Individual,  but  not  in  bis  rep- 
resentative capacity,  nnlesa  it  be  also  shown 
that  tbe  money  has  been  actoally  appropriated^ 
to  the  use  of  tbe  estate.   Clayton  t.  Boyce,  62 

Miss.  sgo. 

In  Conger  v.  Atwood,  28  Ohio  St.  184,  22 
.  Am.  Rep.  862,  It  was  held  that  where  an  admin- 
istrator collects  rents  to  which  the  widow  Is  en- 
titled, and  appropriates  them  to  the  payment 
of  debts  due  from  the  intestate,  she  hss  her- 
.  election  to  hold  him  in  his  personal  or  repre- 
sentative capacity. 

Where  a  decedent  In  his  lifetime  deposlta 
money  to  the  credit  of  himself  as  trustee  for 
another,  and  the  bank  sifter  his  death  pays  the 
money  Co  his  executor,  who  accounts  tor  It  In  hia 
•etUuneot,  the  beneficiary  Is  entitled  to  recover 
the  fund  on  presenting  a  claim  therefor  on  dis- 
tribution in  the  orphans'  court.  Oaflnej's  Es- 
tate. 146  Pa  46,  2B  Atl.  168. 

In  the  following  cases  the  courts  merely  bold 
that  the  executor  or  adnrinistrator  Is  liable  In 
his  personal  capacity  for  a  conversion  without 
passing  on  the  queetion  whether  tbe  plaintiff 
might  elect  to  sue  him  In  his  representative  ca- 
pacity. Underbill  v,  Uorgan,  88  Conn.  106; 
Walter  t.  Miller,  1  Harr.  (Del.)  T;  Yeldell  v. 
Shlnh(riRter,  19  Oa.  189 ;  KIdwell  v.  Kldwell,  84 
Ind.  224:  Ja(±son  v.  Bryan.  8  J.  J.  Marab. 
808,  20  Am.  Dec  142;  (Moulding  v.  Horbury. 
86  He.  227,  27  Atl.  127;  Rough  v.  Womer,  78 
Mich.  376.  48  N.  W.  678 :  Newsum  v.  Mewsom,  1 
Leigh,  86,  19  Am.  Dec.  739. 

And  the  same  Is  true  of  tbe  three  cases  next 
cited,  which  were  not  ea  iettcto. 

An  administrator  who,  after  notice  tbat  a 
note  of  which  he  took  possession  aa  a  part  of 
tbe  eatate  belongs  to  a  third  person,  Mllecta 
It,  Is  personally  Mable  for  the  proceeda  Thomp- 
son V.  White,  46  Me.  445. 

An  administrator  Is  personally  liable  where 
he  obtained  money  which  bad  been  delivered  to 
his  Intestate  by  the  plaintiff,  and  deposited  by 
bim  In  trust  for  her.  Farrelly  v.  Ladd,  10 
Allen,  127. 

An  administrator  who  receives  from  a  cred- 
itor of  the  estate  a  greater  sum  than  la  due,  and 
an>lles  the  entire  sum  as  assets  of  the  estate, 
Is  personally  responsible  for  the  excess  above 
what  was  actually  due  the  estate.  Davia  v. 
Enim,  12  Ho.  App.  288.  The  court  expressly 
refrains  frtHn  passing  upon  the  question  whether 
the  plaintiff  might  have  maintained  a  bill  In 
equity  to  recover  the  excess  from  the  estate  la 
the  event  of  the  Insolvency  of  the  administrator. 

In  Prescott  t.  Ward.  10  Allen,  300,  the  court- 
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«n  executor,  which  executor  takes  pOBBeBaion 
-of  my  mule  M  MMta  of  his  testatw'B  eatate^ 
to  be  by  him  Administered^  and  upon  my  de- 
fnand  for  my  mule  declines  to  surrender  the 
mule  to  me,  and,  when  I  sue  him  to  recover 
my  mule  in  a  magistrate's  court,  his  reply 
«8,  "You  cannot  sue  in  claim  and  delivery, 
will  be  protected  hj  law.  If  the  executor 
■surrenders  tb«  mule  on  my  donand,  without 
euit,  will  m>t  he  have  to  accoimt  for  such 
surrender  to  the  l^atees  of  his  testator? 
If  the  executor  refuses  to  surrender,  must  I 
«tand  1^  and  take  no  steps  to  recover  my 
mule  ?  If  the  executor  had  been  the  original 
tortfeasor,  I  admit  he  could  plead  that  his 
■taking  of  the  mule  was  fail  personal  act,  and 
•in  no  manner  connected  with  his  testator's 
•estate.  But  the  testator  todc  my  mule,  and 
■died  wiQi  s^d  mule  in  Ida  poeaesdim  (which 
last,  we  have  heard  It  eaid^  was  nine  points 


BUPBBIU  CODBT.  JJILT, 

out  of  a  poesible  tw  in  the  law).  Bia  ex- 
ecutor aucceeda  to  tiie  testator's  possession, 
in  his  representative  character.  When  1 
demand  my  mule,  and  I  am  refused  posses- 
sion of  him  by  such  executor  on  the  ground 
that  the  mule  belonged  to  the  estate  of  his 
testator,  of  course  I  muat  sue  him  as  execu- 
tor. I  concur  in  the  oi^nion  of  Joatioe 
Gary  and  the  judgment  of  reversaL 

KelTer,  Ch,  J,,  deUvered  the  foUowtng 

opinion: 

Being  unable  to  concur  in  the  eoneluaioK 
reached  by  Mr.  Justice  G^ry  in  the  opinion 
which  he  has  prepared  in  this  case,  I  pro- 

?ose  to  state  the  grounds  of  my  dissent, 
he  appeal  turns  upon  the  single  queetira 
wheUier  the  circuit  iodge  erred^ia  holding 
that  an  aetlra  of  elum  and  delivery  of  per- 
sonal property  brought  against  the  defend- 


lield  that  an  aetlok  wooM  lie  scalnst  an  ad- 
aalnlstimtor  In  his  representative  capaelty  in 
an  action  apon  a  note  ^Iven  by  the  deceased, 
notwltbstaudlng  tbat  the  note  was  In  the  hands 
nt  the  deceased  for  safe  keeplaf  at  the  time 
•of  bis  death,  and  went  Into  the  hands  of  the  de- 
fendant In  bis  capadtjr  as  administrator.  It  was 
'Ui-ged  thac  the  only  remedy  was  bj  conversion 
against  the  administrator  In  his  Individual  ca- 
pacity, but  the  court  held  that  while  the  admin- 
istrator woold  doubtless  be  Individually  liable 
for  such  conversion,  yet  the  plalntllf  might  elect 
ito  bring  an  action  on  the  noteagalast  the  estate. 

MaUetoua  presenrtfen;  eftate  of  proont. 

n»cutora  mast  be  sued  In  their  iDdlvldoal 
•capacity  for  maliciously  suing  out  a  writ  In 
their  name  as  execotora  and  the  action  will  not 
lie  against  them  as  executors.  Wengert  v. 
Beasbore,  1  Fenr.  *  W.  232. 

A  succession  should  not  be  condemned  In 
-damages  for  an  abuse  by  the  administrator  of 
the  process  of  Injunction.  Lamorere  v.  Cox,  83 
.La.  Ann.  24S. 

An  administrator  Is  not  liable  as  for  an  abuse 
■of  legal  process  in  Issuing  an  execution  upon  a 
Judgment  In  favor  of  decedent  which  bad  been 
paid  to  the  latter  la  his  lifetime,  In  the  absence 
of  evidence  that  he  acted  maliciously  or  with- 
out probable  eaose.  Uell  v.  Bamer,  185  Pa. 
ISl,  18  Atl.  MO.  The  action  was  against  the 
administrator  personally,  no  question  as  to  the 
capacity  in  which  he  should  have  been  sued  Is 
discussed,  and  the  case  was  cited  on  Its  merlta 

Louqne  v.  Saloy,  45  La.  Ann.  1386,  14  Bo. 
355,  held  tbat  an  action  for  malicious  prosecu- 
tion would  not  He  against  s  snccesslon  on  ac- 
■connt  of  an  action  brought  by  the  administrator, 
but  the  decision  here  seems  to  be  on  the  merits, 
and  not  uptm  the  idea  that  the  sctlcn  should 
have  been  brought  against  the  administrator 
ptrsonally. 

Replevin,  dettows,  sta 

Wbm  the  possession  of  the  property  tor  the 
recovery  of  which  replevio,  detinue,  or  a  like 
remedy  Is  sought  originates  with  the  executor 
«r  administrator,  the  doctrine  previously  stated 
applies,  and  the  action  must  be  against  the  ex- 
■ecutor  or  sdmlnlstrator  lo  his  Individual,  and 
not  In  bis  representative,  capacity. 

Replevin  will  lie  agalost  an  administrator  In 
ttls  Individual  capacity  to  recover  the  posses- 
ion of  a  note  of  which  he  took  possession  as  a 
fiart  of  the  estate.  Rose  v.  Cash.  58  Ind.  278. 
In  this  case  the  court  said:  "Replevin  Is  an 
Action  of  tort  An  administrator  cannot  com- 
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mlt  a  tort  as  an  adaBlnlstralxw;  If  be  eenunlts 
a  tort  he  commits  It  as  sa  tadlvldnsl,  and  is 
liable  as  an  IndlvIdnaL" 

Davis  V.  Schmidt  <Iad.  App.)  81  M.  B.  840, 
Is  to  the  same  effect 

In  Herd  v.  Herd,  71  Iowa,  497,  82  H.  W.  460, 
the  court  held  that  an  adndnlstrator  who  takes 
property  of  the  estate  of  the  widow  of  the  In- 
testate as  beloni^ng  to  the  estate  Is  liable  In 
his  Individual  capacity  to  an  action  for  the 
recovery  of  the  property,  and  tbat  he  has  no 
right  to  Intist  tbat  he  shall  be  substituted  In 
bis  emtaclty  as  adn>lnistrator. 

No  claim  against  an  estate  can  be  based  on 
the  taking  by  the  executor  of  a  ring  belonging 
to  the  claimant  by  gift  from  the  testator  In  bis 
lifetime.  When  the  executor  took  the  ring  un- 
der such  circumstances  he  did  so  as  sn  Individ- 
ual, and  as  such  could  be  made  responsible  In 
a  prefer  proceeding  for  the  oonseQucnees  of  his 
act.  Van  Blooten  T.  Dodge.  145  N.  Y.  827,  80 
N.  B.  950,  Bevenlng  TO  Hun.  55,  27  N.  T. 
Supp.  666. 

De  Valengin  Duffy.  14  Pet  282,  10  L.  ed. 
457,  holding  that  whatever  property  or  money 
Is  lawfully  recovered  or  received  by  the  executor 
or  administrator  after  the  death  of  his  testa- 
tor or  Intestate  In  virtoe  of  his  representative 
character,  he  holds  as  assets  of  the  estate,  and 
Is  liable  tberettHT  In  sod  representative  capacity 
to  the  party  who  has  a  good  title  thereto,  and 
that  the  owner  of  the  properly  or  money  may 
elect  whether  he  will  sue  the  administrator  In 
his  representative  or  Individual  capacity.  Is  dis- 
tinguished In  the  forcing  case  upon  the 
ground  that  In  that  case  the  liability  of  the  ad- 
mlnlstrstor  as  each  existed  because  of  a  trans- 
action to  which  deceased  had  been  a  party,  and 
because  his  estate  had  become  chargeable  with 
a  liability  which  he  was  nnder,  or  woold  have 
been  under,  had  he  lived. 

De  Talogln  v.  Duffy,  14  Pet  283,  10  L.  cd. 
457,  was  an  action  for  mon^  bad  and  received 
by  the  administrator  pursuant  to  an  arrange- 
ment made  between  the  plaintiff  and  the  Intes* 
tate,  and  was  not  based  on  a  tort 

Bat  there  Is  an  apparwt  exception  to  the 
role  as  applied  to  replevin  or  detinue  when  the 
possession  of  the  goods,  or  at  least  when  the 
possession  and  detention,  originate  with  the  tes- 
tator or  Intestate,  and  the  possession  of  the 
executor  or  administrator  Is  merely  a  continua- 
tion of  that  possession.  In  that  event  the  rule 
seems  to  be  that  the  owner  may  elect  to  pro- 
ceed against  the  executor  or  administrator  la- 
dlvldually  or  In  bis  representative  capacity. 

The  Virginia  court  of  appeals  In  Allen  v.  Bar- 
lao.  6  UIgh,  42,  29  Am.  Dec        held  that  det- 
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Mat  am  taaeatm  of  tha  will  of  fho  testator, 
•Oeorge  Elmore,  under  the  allegatioiu  that 
he,  as  such  executor,  i>  in  the  unlawful  po»- 
seeuon  of  such  property,  cannot  be  main- 
tained, but  that  such  action  should  have 
%een  broiight  against  the  defendant  Individ* 
ually,  and  not  as  executor.  This  ta  an  im- 
portant question,  far-reaching  in  its  results, 
■and,  it  is  claimed,  has  never  Heretofore  been 
diatlnctly  decided  in  this  state.  It  is  not  a 
vimn  qnestioa  of  pleading  or  of  the  proper 
.parties  to  an  action,  but  its  decision  vitallf 
■affects  the  interests  of  those  who  may  be  in- 
terested in  the  estates  of  decedents;  for  if 
this  case  is  allowed  to  proceed  in  its  pres- 
■«nt  form,  and  the  plaintiff  shall  succeed  in 
establishing  his  right  to  the  possession  of 
the  mule  sued  for,  or  damages  in  lieu  there- 
•of,  then  it  i»  clear  that  a  liability  will  be 
fastened  upon  the  estate  of  the  testator,  not 

Inne  wonld  lie  tcalnst  an  executor  as  sudi  for 
food*  tbat  were  In  tbe  pouesslon  irf  tbe  tes- 
tator wbM*  thep  have  come  to  the  ezeeator's 
josecsslon. 

The  doctrine  was  reafflnned  bj  the  same  conrt 
la  Cetlett  v.  Russell,  S  Leigh,  844,  after  a  re- 
consideration of  the  qoestlott.  Bach  <rf  the 
Judges  wrote  an  opinion  enbodjlng  an  el^wrate 
■discussion  of  the  questlMi,  and  a  rerlew  of  the 
authorities.  Ther  all  agreed  In  approving  tbe 
doctrine  laid  down  In  the  preceding  case.  In 
both  these  cases  the  action  had  been  commenced 
■la  the  testator's  lifetime,  and  the  real  question 
was  whether  tbe  action  coald  be  revived  against 
the  exeentw  nnder  a  statute  which  provided 
4a  efftoct  tbat  actlena  pending  at  the  time  of  the 
-deeedent's  death,  wbiek  would  have  lieen  orlg- 
laallr  maintainable  against  the  ezeeator  or  ad- 
•mlnlstrator.  should  not  abate.  In  both  cases  It 
was  held,  notwithstanding  tbe  doctrine  so  de- 
-dared,  that  the  aetlen  eonid  not  be  revived 
t>seaase  It  did  not  appear  tbat  tbe  property  had 
•«oaie  Into  the  exeentor's  possession. 

Detlnoe  will  lie  against  an  executor  or  ad- 
ministrator as  SDch  for  propertj  detained  ttj 
tbe  Intestate  In  his  life  and  by  the  defendant 
as  administrator  slaoe  bis  death.  Hansel!  v. 
Israel,  8  Bibb,  610.  The  court  said :  "Tbat 
detinue  will  In  some  cases  lie  against  an  ex- 
■eentor  or  administrator,  there  seems  no  room 
to  doubt  upon  prlndple.  As  where  goods  are 
tialled  to  tbe  testator  or  Intestate  upon  a  con- 
tract to  redeliver  them,  or  where  he  sells  and 
agrees  to  deliver  spedfle  gotten  at  a  future  day, 
and  tbe  goods  come  to  the  bands  of  tbe  execu- 
tor or  administrator.  In  such  a  case  tbe  right 
-OD  tbe  cme  side  and  the  obligation  on  the  other, 
are  founded  upon  contract,  and  the  action  Is 
aald  to  arise  m  ooKtraetu,  and  will  therefore 
1»roper1j  lie  against  the  executor  or  adminis- 
trator apoa  whom  tbe  testator  or  Intestate's  ob- 
ligations arising  from  contracts  respecting  the 
personalty  devolved  by  operation  of  law. 
When  tfaievs  is  no  ebllgatlw  arising  from  con- 
tract to  deliver  tbe  goods,  Oiere  may  be  more 
■room  to  doubt  the  propriety  of  the  action ;  but 
-even  In  such  a  case,  where  the  goods  are  de- 
tained by  the  defoidant  as  execntw  or  admin- 
istrator, thsrs  aesms  to  be  no  substantial  rea- 
ma  why  he  diould  not  be  sned  In  the  diaraeter 
la  which  he  detains  them."  The  court  then 
pointed  out  that  It  was  only  by  suing  him  In 
tals  representative  character  that  damages  for 
the  detention  by  the  testator  or  Intestats  could 
tw  recovered,  and  considered  tbat  fact  a  strong 
argument  In  favor  of  tbe  propriety  oftheactton. 

Denny  v.  Booker,  2  Bibb,  427.  held  that  det- 
inue would  ite  against  an  administratrix  in  her 
.61  L.B.  A. 


hy  reason  of  anj  not  of  his  own  (for  It  Is 
distinetl7  declared  tbat  "no  wrong  is  im- 
puted to  defendant's  testator")  i  but  solely 
because  of  a  tort  committed  by  the  defend- 
ant,  who  has  been  appointed  executor  of  the 
testator's  will.  So  that  it  seems  to  me  that 
the  practical  inquiry  is  whether  one  who  has 
been  intrusted  by  a  decedent  with  the  execu- 
tion of  his  will  can  by  aiur  act  or  omission 
of  his  own  fasten  a  legal  liability  upon  the 
estate  of  his  testator,  In  the  absence  of  any 
provision  in  the  will  investing  him  with  au- 
thority so  to  do;  and  it  is  not  pretended 
that  there  is  any  such  provision  in  the  will 
in  the  case. 

The  doctrine  is  well  settled  that  neither 
an  executor,  in  the  absence  of  authority  in 
the  will  so  to  do,  nor  an  administrator,  can, 
by  contract,  either  express  or  implied,  im- 
pose any  new  debt  upon  the  estate  of  the 

Indlvldnal  capacity  for  detaining  a  slave  belong- 
ing to  the  plaintiff  that  was  In  the  possession 
irf  the  Intestate  at  the  time  of  hi*  death,  and 
came  into  her  possession  as  part  at  the  estate. 
Tbe  court  Intimated  tbat  the  actios  would  not 
lie  against  the  administratrix  as  such,  but  this 
Intimation  Is  overborne  by  tbe  preceding  case. 

It  Is  now  well  settled  that  If  goods  came  to 
tbe  possession  of  a  testator  or  Intestate  by 
bailment  or  taking,  and  continue  still  i»  epeeie 
In  tbe  hands  of  his  executors  or  administrators, 
replevin  or  -  detinue  will  lie  against  them 
In  their  fldueisry  capacity  to  recover  back  the 
specific  goods.  Oenfiy  v.  McKehsn,  6  Dona, 
84. 

Detlnoe  wtU  lie  agalnat  on  onentor  ag  each 
tor  a  chatty  which  was  In  possession  of  the 
testator  and  after  his  death  came  to  tbe  bands 
of  tbe  executor,  who  detains  It  as  such.  Brewer 
T.  Strong.  10  Ala.  061.  44  Am.  Dec.  K14. 

Detinue  will  Us  against  on  ezscutor  In  tals 
representative  capacity  for  detaining  a  slave 
which  had  been  converted  his  tsstatrlz.  and 
came  to  him  as  a  port  of  Oo  estate.  Lawson 
V.  Lay,  24  Ala.  184. 

But  a  Judgment  cannot  be  rendered  against 
so  administrator  as  sncb  In  detlnoe  whero  the 
salt  has  been  revived  against  hfm,  unless  the 
property  sued  for  was  In  the  possesion  of  tbe 
Intestate,  and  came  to  him  as  assets  (tf  the  es- 
tate.   Basly  V.  Boyd.  12  Ala.  884. 

It  Is  well  settled,  both  on  principle  and  au- 
thority of  the  adjudged  eases,  that  where  prop- 
erty has  passed  from  tbe  possession  of  tbe  de- 
ceased to  the  possessltm  of  his  legal  represen- 
tative the  person  claiming  a  better  right  to  such 
property  may  maintain  an  action  to  recover  the 
property  and  damages  for  the  detention  against 
tbe  le|^  representatives,  eltber  In  his  tndl- 
vldnai  or  representative  capacity.  Clapp  v. 
Walters.  2  Tex.  130. 

Chief  Justice  Henderson  In  Uobley  v.  Rnn- 
nelli^  14  N.  C.  (8  Dev.  L.)  808,  limited  the 
doctrine  to  cases  where  tbe  possession  <^  Uie 
executor  or  administrator  Is  but  In  afflrmanee 
and  eontlnaance  of  the  claim  set  up  by  the  In- 
testate, and  denied  Its  application  to  tbe  case 
at  bar,  because  it  appeared  that  the  Intestats 
claimed  only  a  Ufe  estate  In  the  property. 

And,  so.  It  was  held  In  Royall  t.  Bpps,2Uanf. 
479,  tbat  where  an  executor  holds  slaves  In 
which  his  testator  or  Intestate  bsd  only  aa 
estate  for  life  be  may  be  charged  In  detinue  per- 
sonally, but  not  in  his  representative  capacity. 

Some  of  tbe  decisions  on  this  point  leave  It 
doubtful  whether  the  rule  applies  to  a  ease 
like  the  principal  case,  where,  though  tbe  pos- 
session  was  in  the  testator  or  bitesUts  at  the 
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testator  or  intestate,  as  the  case  may  be. 
MoBeth  V.  amith,  2  Treadway  Const.  676 
(reported,  also,  in  3  Brer.  511) ;  Wehba  t. 
Price,  2  Nott  ft  M'C.  328.  where  Mr.  Justice 
Huger,  in  delivering  the  opinion  of  the 
court,  said  that  the  point' had  been  repeated- 
ly decided;  O'Neall  v.  Abney,  2  Bail.  L  317  ; 
Wilson  V.  Euggina,  11  Rich.  L.  410;  Cook  v. 
Cook,  24  S.  C.  204.  This  rule  is  also  recog- 
nized in  the  court  of  equity,  as  may  be  seen 
by  reference  to  the  case  of  Bogga  v.  Beid, 
which,  though  an  equity  case,  ia  reported  in 
the  appendix  to  3  Rich.  L.  at  page  450.  So, 
aleo,  it  seems  to  be  the  well-settled  rule  else- 
where] for  it  is  said  in  11  Am.  &.  Eng.  Ene. 
Law,  2d  ed.  at  page  932  of  that  very  valu- 
able work:  "The  rule  is  welt  settled  that 
an  executory  contract  of  an  executor  or  ad- 
ministrator, if  made  on  a  new  and  inde- 
pendent  consideration,  moving  between  the 
pronisee  and  the  executor  or  administrator 
as  promisor.  Is  his  personal  contract,  and 
does  not,  in  the  absence  of  authority  given 
by  statute  or  by  the  will  oftfaedecedent,bind 
the  estate,  though  the  consideration  moving 
from  the  promisee  is  such  that  the  executor 
or  administrator  could  properly  have  paid 
from  the  assets,  and  been  allowed  for  on  the 
settlement  of  his  accounts.  So  inflexible  is 
the  rule  denying  to  personal  representatives 
the  power  to  bind  by  any  original  contract 
the  estates  committed  to  their  charge,  that 
its  application  is  not  afll'ected  by  the  fact 
that  the  contract  was  made  or  the  debt  in- 


curred for  the  beneflt  of  the  estate," — citinf 
quite  an  array  of  authorities.  I  may  adC- 
nowever,  that  notwithstanding  this  wdl- 
settled  rule  a  court  of  equity,  in  a  proper 
case,  where  an  executor  has  paid  an  obliga- 
tion contracted  by  him  for  the  benefit  of  the- 
estate,  will  allow  him  credit  for  the  amount 
so  paid,  although  no  action  could  be  main- 
tained against  liim  as  executor  to  enforce 
the  payment  of  such  obligation,  though  this- 
is  scarcely  pertinent  to  uie  present  inquiry. 

Now,  if  an  executor  or  adininistrator  ha» 
no  power  to  fasten  upon  the  estate  wliich  he  ■ 
represents  any  liability  by  contract,  either 
express  or  implied,  even  though  such  con- 
tract may  be  entered  into  for  the  benefit  of 
the  estate,  how  much  stronger  is  the  reason 
for  holding  that  on  executor  has  no  power 
to  fix  upon  the  estate  placed  in  his  cnarge 
any  liability  for  any  tort  that  he  may  com- 
mit, and  hence  that  no  action  based  upon  a- 
tort  committed  by  him  can  be  maintained 
against  him  aa  exeontor,  for  that  would  bft' 
imposing  upon  the  estate  a  liability  for  his- 
own  wrongful  act.  This  view  is  supported' 
by  authority.  See  II  Am.  k  Eng.  Enc.  Iaw, 
2d  ed.  at  page  942,  where  it  is  said.  "Ex- 
ecutors and  administrators  can  create  no 
liability  against  the  estates  represented  by 
them  by  any  tortious  or  wrongful  act. 
Their  torts  are  their  individual  acts,  for 
which  the  only  remedy  of  the  person  injured- 
is  against  them  individually,  and  the  rule 
is*  the  same  whether  the  injury  results  from' 


time  of  hie  dea-th,  no  fault  is  Impated  to  him, 
but  the  tort  orlglDated  In  the  refusal  of  the 
executor  to  yield  possession  to  the  true  owner. 

In  Allen  v.  Berlan,  6  Leigh,  42,  29  Am.  Dec 
206,  and  Catlett  t.  Russell,  S  Leigh.  844,  tupra. 
the  wrongful  detention  mast  have  originated 
with  the  deceased,  since  the  aetlw  was  pending 
at  the  time  of  his  death  ;  end  In  the  latter  esse 
Tucker,  P.,  In  anoounclng  the  doctrine,  said : 
"The  true  owner  may.  at  his  election,  sue  the 
executor  as  such  In  detlnoe  declaring  upon  the 
possessiMi  and  detenMon  of  the  testator,  and 
on  the  executor's  continued  possesst<»i  and  de- 
tention since  his  death."    (Itallei  ours.) 

And  Ituffln,  J.,  In  Hobley  v.  Bunnells,  14  N. 
C.  <S  Dev.  L.)  303,  aupra.  while  not  denying 
that  detinue  would  He  against  executors  aa  auch, 
held  that  It  most  be  on  the  testator's  detention. 
aajlQg:  "For  a  matter  arising  wholly  In  the 
executor's  time  no  action  against  him  as  ex- 
ccQtor  will  lie.  The  contract  or  wrong  Is  al- 
together the  executor's  own." 

In  Lawetm  v.  Lay,  24  Ala.  184.  supra,  It  will 
be  observed  that  the  doctrine  was  applied  to  a 
case  where  the  conversion  was  by  the  testatrix, 
but  the  doctrine  la  not  there  expressly  limited 
to  such  a  case,  and  In  Strong  v.  Brewer,  17 
Ala.  706,  the  court  said  that  when  tbe  case  was 
before  It  at  a  previous  term  It  was  decided  that 
the  action  of  detinue  conid  be  maintained 
against  tbe  executors  in  thrir  representative  ea- 
paclty,  although  tbe  cause  of  action  did  not  ac- 
crue until  after  the  death  of  the  testator,  upon 
the  proof  that  he  was  In  possession  of  the 
property  before  hli  death,  and  that  It  cams  to 
their  possession  as  execntors. 

1X1  Clapp  V.  Walters,  2  Tex  180.  mpra.  It  does 
not  appear  whether  the  deceased's  possession 
was  wrongful  or  not,  but  there  Is  nothing  In 
tbe  opinion  IntlmatLig  that  the  doctrine  Is  lim- 
ited to  cases  where  deceased's  possession  was 
wrongful. 
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In  Hobley  v.  Rnnuells^  14  N.  C.  (8  Dev.  L.) 
803,  tupra,  Chfel  Justice  HMiderson  said  that 
he  would  consider  the  declaration  as  having  two- 
counts,  one  for  tbe  detention  by  tbe  Inteatate, 
and  one  tor  the  detention  by  tbe  defendants' 
themselves  as  executors;  and,  after  holding 
that  tbe  evidence  did  not  mpport  tbe  first  count, 
because  It  sppeared  that  the  Intestate  held  tbe 
property  with  the  owner's  consent,  disposed  of 
the  second  count  on  the  ground  already  stated. 
This  opinion  seems  to  imply  that  the  fact  that 
tbe  intestate's  possession  wss  not  wrongful 
would  not  have  defeated  tbe  count  against  the 
administrators  In  their  representative  capacity 
If  their  pOBseaalon  could  otherwise  bare  been 
regarded  as  continuous  with  that  of  the  inte»- 
tnte. 

If  the  view  expressed  by  Ruffln,  J.,  that  the 
action  must  be  based  on  testator's  detention,  Is 
accepted,  tbe  doctrine  of  these  cases  Is  not  an 
exception  to  tbe  general  rule  that  an  action 
will  not  He  SKalnst  on  executor  or  admtnta- 
trator  In  bis  representative  capacity  for  his  own 
tort,  tmt  results  from  the  principles  govemlng- 
the  survival  of  causes  ot  action.  It  Is  dlfflcult^ 
however,  to  understand  how  r^levln  or  dettnne„ 
the  gist  of  which  is  not  the  original  conTeralon 
but  tbe  detention,  can  rest  solely  upon  the  de- 
tention by  tbe  testator  or  intestate.  It  would 
seem  that  In  any  ease,  whether  the  unlawful 
detention  originated  with  tbe  deceased  or  witb 
hts  representative,  the  action  must  rest  on  the 
letter's  detention  at  the  time  the  action  Is 
commenced,  and.  therefore.  It  seems  difficult  to 
base  a  distinction  on  the  Ides  that  If  tbe  wrong- 
fni  detnttkm  originated  with  deceased  the  ac- 
tion rests  on  his  tort,  and  Its  maintenance  does 
not  Infringe  tbe  general  rule,  while  If  the  un- 
lawful detention  originated  with  tbe  represen- 
tative, the  maintenance  of  the  action  ajiralnst: 
him  In  blB  representative  capacity  would  neees> 
sarily  Infringe  that  role. 
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dntantioiial  wnmg  or  n»Iigenot.''  On  the 
next  page  of  the  same  volume,  under  subdi- 
▼iaion  17,  treating  of  the  liability  of  an  ez< 
-«cutor  or  administrator  for  taking  j^roperty 
of  third  persons,  I  find  the  following  lan- 
guage: "If  an  executor  or  administrator, 
«s  such,  receives  money  or  takes  possessiou 
■  of  property  to  which  the  estata  has  no  right, 
h«  ia  liable  to  an  action  by  tb«  nal  owner 
for  its  recovery.  The  auttiorities  are  uni- 
form in  holding  this,  and  they  generally 
'tiold  that  he  incurs  personal  liability;  but 
there  is  some  diversity  as  to  whether  his 
liability  is  only  personal,  or  whether  he  also 
becomes  liable  in  his  representative  capao- 
ity.  The  English  courts,  adhering  to  the 
Drindple  that  an  executor  or  administrator 
liaa  no  poww  to  create  any  new  liability  on 
the  estate^  hold  tiiat  he  becomes  liable  in 
Ilia  individual  capacity  alone,  though  the 
money  or  property  is  applied  to  the  pur- 
.fKwes  of  the  estate;  and  some  of  the  aeci- 
<i(HU  in  the  United  States  are  to  the  same 
effect," — citing  cases  from  the  states  of  Ala- 
bama, Arkansas,  Iowa,  Massachusetts,  Mis- 
sissippi, New  Joncfy,  Fenn^lvania,  and  Vir- 
ginia. The  writer  of  the  article  in  the  En* 
<7clopsedia  then  proceeds  to  say:  "But 
,  other  authorities  have  adopted  a  more  equl- 
'  table  rule,  and  hold  that,  if  an  executor  or 
administrator  has  applied  to  the  use  of  the 
•estate  money  or  proceeds  of  property  be-, 
longing  to  third  persons,  he  is  liable  in  his 
representative  capacity,  and  that  the  per- 
Bon  injured  may  elect  whether  he  will  hold 
-the  executor  or  administrator  liable  per- 
amially  or  in  hia  representative  capaoi^." 
^e  cases  of  Ford  t.  CaUbiUfL  8  HiU  L.  £48, 
swd  Euff  T.  WafifcfM,  £0  a  C.  477,  seem  to 
indicate  that  the  courts  of  this  state  are 
loosed  to  hold  what  the  writer  in  the  £n- 
^clopsedia  calls  the  "more  equitable  doc- 
trine,"— that,  where  the  estate  of  a  decedent 
has  received  benefit  from  the  use  of  money 
-or  property  not  rightfully  belonging  to  it, 
-an  action  em  eontrtustu,  but  not  an  action  ea 
•delicto,  nay  be  maintained  against  tiie  ex- 
ecutor or  admtniBtrator,  as  the  case  may  be, 
in  bis  representative  capacify,  for  the  recov- 
-ery  of  the  amount  to  which  the  estate  has 
thus  been  benefited.  This,  it  seems  to  me, 
is  the  true  and  logical  doctrine,  but  that  in 
no  case  can  an  action  tw  delicto  be  main- 
tained against  executor  or  administrator  in 
Ma  representative  -  diaxaeter.  If  the  tort 
npon  which  such  an  action  is  fonnded  was 
■committed  by  the  decedent,  then  it  dies  with 
him.  Chaplin  v.  Barrett,  12  Rich.  L.  284, 
75  Am.  Dec.  731 ;  Huff  v.  Watkitu,  20  8. 
■C.  477.  But,  if  the  tort  was  committed  by 
the  executor  or  admimstrator,  then  the 
Actim  can  only  be  brought  against  him  in 
his  individiuil,  and  not  in  his  representa- 
tive, capacity;  for,  as  is  said  in  the  forego- 
ing quotation  from  the  EncyclopBcdia,  'their 
torta  are  their  individual  acts,  for  which  the 
remedy  of  the  person  injured  is  against 
them  individually."  In  this  connection  it 
may  be  noted  that  the  case  of  Rote  v.  Oash, 
AB  Ind.  278,  relied  upon  by  the  appellant, 
ia  one  of  the  many  cases  from  Indiana  cited 
to  sustain  the  doctrine  laid  down  in  the 
£1  L.  B.  A. 


EnfT'Clopeedia,  cited  above,  from  which  I  in- 
fer  that  the  action  in  that  case  was  brought 
against  the  defendant  in  his  ia^vidual,  and 
not  in  his  representative,  capacity,  and  that 
what  the  court  really  held  was  that  he 
would  be  liable,  "whether  he  claim  as  own- 
er, agent,  administrator,  trustee,  custodian, 
or  in  any  other  Qapad^,"  if  he  tortiously 
withheld  the  possession  of  tiie  property  sued 
for  from  the  real  owner.  But  as  I  have  not, 
at  present,  access  to  that  case,  this  is  a 
mere  inference  from  the  fact  that  I  find  it 
cited  in  the  Encyclopedia  to  sustain  a  doc- 
trine contrary  to  that  for  which  it  is  cited 
in  the  argument  of  the  counsel  for  appel- 
lant. The  case  of  Middleton  v.  JSobmson, 
1  Bay,  58,  1  Am.  Deo.  SIM,  likewise  dted  by 
appellant's  counsel,  has  no  application  to 
this  case.  That  was  a  special  action  on  the 
case,  brought  by  the  executors,  for  the  value 
of  certain  cattle  taken  from  the  plantation 
of  testator  in  his  lifetime.  There  was  also 
a  count  in  the  declaration  for  money  had 
and  received.  The  court  sustained  the  ac- 
tion upon  two  grounds;  First,  because,  by 
the  terms  of  tiie  sUtute  of  4  Edw.  III., 
ehap.  7,  executors  were  expressly  sllowed  to 
sue  for  trespass  in  taking  away  the  prop- 
erty of  a  testator  in  his  lifetime;  seemd, 
because  the  tort  might  be  waived,  and  the 
action  proceed  in  assumpsit,  under  the  count 
for  money  had  and  received.  But  it  will  be 
observed  that  the  statute  of  4  Edw.,  now 
incorporated  in  Rev.  Stat.  1893,  as  ft  2319, 
only  gives  the  right  to  executors  to  sue  tres- 
passers, but  does  not  give  ai^  right  to  third 
persons  to  sue  executors  for  trespasses  or 
other  torts,  and  we  know  of  no  statute 
which  confers  any  such  right.  As  to  the 
second  grotmd,  it  only  proceeds  upon  the 
well-settled  doctrine  that  there  are  cases  in 
which  the  tort  may  be  waived,  and  the  ac- 
tion proceed,  upon  proper  alle^tions,  as  an 
action  e»  oontractu,  as  was  properly  allowed 
in  that  case,  under  the  count  in  the  declara- 
tion for  moi»y  had  and  received,  which  rests 
upon  an  implied  auumprit.  But  In  the  ease 
now  under  conrideration  the  action  Is  not 
brought  by  an  executor  against  an  alleged 
trespasser  upon  the  property  of  his  testator 
(which  is  the  only  case  provided  for  by  the 
statute  of  Edward),  but  the  action  is 
brought  a^inst  an  executor  for  an  allc^^ed 
tort  committed  by  him,  and  there  is  no  pre- 
tense that  the  tort  has  been  waived.  It  is 
plain,  therefore,  that  the  ease  Mted  by  ap- 
pellant has  no  application  to  the  present 
case.  It  seems  to  me  that  it  would  not  only 
be  anomalous,  but  illogical,  to  hold  that 
while  an  administrator  or  executor  cannot 
be  sued  in  his  representaUve  capacity  on  a 
contract  made  by  him,  and  not  by  his  in- 
testate or  testator,  as  the  case  may  be, 
whereby  a  new  debt  or  liabili^  may  be  fas- 
tened upon  the  estate  which  ne  represents, 
yet  he  may  be  sued  in  his  representative 
capacity  for  a  tort  committed  1^'  him,  with 
which  his  testator  or  intestate  had  nothing 
whatever  to  do  and  is  in  no  way  responsible 
for,  and  thus  a  new  liability  may  be  fixed 
upon  the  estate  which  he  represents.  Such 
a  doctrine  would  not  only  be  anontaloua  and 
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illogical,  but  would  t«nd  to  prejudice,  per- 
haps to  destri^,  the  intereet*  of  thoae  bene* 
flcially  interested — oftentimes  minors — ia 
the  estates  of  decedents. 

In  the  present  case  no  wrong  whatever  is 
imputed  to  defendant's  testator,  and,  on  the 
oowrarj,  appellant,  in  his  argument,  dis- 
tinctly  rroudlatei  any  intention  to  make 
such  an  imputation.  The  action  is  based 
upon  a  tort  oommitted  ij  the  defendant 
since  the  death  of  his  testator,  in  wrongful- 
ly withholding  the  possession  of  the  <diattel, 
sued  for  from  the  alleged  rightful  owner; 
and  for  that  he  can  omj  be  held  liable  in 
his  individual,  and  not  his  representative, 
capacity.  It  Is  not  difficult  to  conceive  of 
a  ease  m  which  no  wrong  could  be  imputed 
to  the  testator  in  taking  and  retaining  the 
pouession  of  the  chattel  in  dispute,  uid  yet 
the  perwm  who  nu^  unlawfrnly  withhold 
the  possesslMi  of  aueh  diattel  from  the 
righUul  owner  would  be  gnil^  of  a  wrong 
in  so  doing.  For  example,  if  the  testator 
was  entitled  to  a  life  interest  in  the  chat- 
tel, with  remainder  over  to  the  plaintiff, 
there  could  be  no  possible  wrong  on  the  part 
of  the  testator  in  taking  and  retaining  the 
pooiession  of  such  chattel  during  his  life- 
time. But  if  after  Ms  death  any  person, 
be  he  executor  or  administrator  or  a  third 
person,  should  unlawfully  withheld  the  pos* 
session  of  the  chattel  from  the  person  enti- 
tled ia  remainder,  then  the  wrong  done  la 
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thai  of  nieh  peiwui,  tar  which  he  would  b» 
liable  in  his  utdividuid,  and  not  in  his  rtp- 
resentative,  capacity.  If  it  should  be  said 
that  it  would  oe  a  hard  case  upon  the  execu- 
tor if  he  should  be  held  individually  respon- 
sible in  a  ease  like  the  one  supposed,  th*- 
answer  is  obvious.  The  court  of  equi^r 
would,  in  a  proper  ease,  and  upon  a  proper 
showing  tliat  the  ttcecutor  had  acted  in  eooA 
faith,  allow  him  credit  for  whatevw  he  nad 
been  required  to  pay  in  an  honest  effort  to- 
protect  the  intereeta  of  the  estate  commit- 
ted to  his  chai^  It  ia  evei^day  practice- 
to  allow  an  executor,  upon  his  accounting,, 
credits  for  amounts  paid  out  by  him  for 
counsel  fees  and  other  proper  expenses  in- 
curred by  him  in  the  management  of  the- 
estate,  upon  ccmtracts  for  which  he  is  re- 
sponsible in  his  individual,  and  not  in  hi* 
rejvesentative,  capacity,  whenever  the  court 
Is  satisfied  that  such  obligations  have  been 
incurred  in  good  faith  for  the  benefit  of  the 
estate,  I  think,  therefore,  that  there  wa» 
no  error  upon  the  part  of  the  circuit  court 
in  holding  that  this  action  could  not  be 
maintained  against  the  defendant  in  his  rep- 
resentative capacity,  but  that  the  action 
should  have  been  orot^t  a^nst  the  de- 
fendant individually.  Ilils  new  bang  em- 
dusive  of  the  case,  there  waa  no  error  in 
holdii^  that  it  was  not  necesaaty  to  paea 
upon  appellant'a  axc^tioBau 
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Mm  parte  A.  A.  KENNEDY. 
(  Tex.  ) 

The  work  of  a  terkev  la  not  •  wotIc  of 
■•eeaaltrt  within  the  meaning  of  an  excep- 
tion to  Penal  Code,  art  196,  fwbldding  Sun- 
day labor.  In.  the  absence  of  any  peculiar  rea- 
son showing  tbat  under  the  drcometsnces  ot 
a  particular  case  the  work  was  necessary. 

(Jime  20,  1900.) 

APPLICATION  for  a  writ  of  habeas  oor- 
pua  to  proeura  the  release  of  petiticHier 
from  custody  to  which  he  had  oeen  com- 
mitted for  'riolation  of  the  statute  against 
Sunday  labor.  Denied. 

The  facta  are  stated  in  the  opinion. 
Mr.  M*nene  JohmsoB,  for  petitioner: 
By  the  word  "necessity  we  are  not  to 
understand  a  physical  and  absolute  necessity 
but  a  moral  fltneas  or  propriety  of  the  work 
and  labor  done  under  the  drenmstMices  of 
any  particular  ease  may  be  deemed  **necea- 
Bity"  within  the  statute. 

Hennartdorf  t.  Btate,  26  Tex.  App.  697,  8 
8.  W.  926. 
The  neeesaify  may  gnnc  out  of,  or  indeed 

~  NoTB.— Ae~td  works~aC  neeenlty  or  charity 
In  general,  we  note  te  Qoarles  v.  Btate  (Ark.) 
14  L.  R.  A.  192. 
61  L.  R.  A. 


be  Incident  to,  a  particular  trade  or  calling 
and  yet  be  a  case  of  neeenily  within  th* 
meaning  of  the  act 

Com.  V.  Waidman,  140  Pa.  97, 11  L.  R.  A. 
663,  21  Atl.  248. 

Mr.  Mewtma  J.  alw>  for  peti- 
tioner.   

Meaan.  J*  WiMlMa  and  Robert  A* 
Jmhn  tor  the  States 

HamdenoB*  J.,  ddlvared  tha  opinion  iA 

the  court: 

This  is  a  proceeding  by  original  applica- 
tion for  writ  of  habeas  corpva,  and  brings  in> 
review  the  validity  of  article  196,  Penal 
Code,  it  being  daimed  tiiat  it  does  not  ap- 
ply to  barbers,  aa  their  buainass  ia  a  work  ot 
necessity.  The  statement  of  facta,  which  i» 
agreed  to,  shows  that  relator,  A.  A.  Kennedy, 
waa  the  proprietor  of  a  barber  shop  in  the 
city  of  Galveston;  tiiat  on  Sunday,  April  8^ 
1900,  he  had  his  tMurber  shop  open  for  busi- 
ness; tiiat  he  shaved  Louis  Riciei,  William 
Presler,  and  otho's;  that  he  charged  them 
the  usual  price  of  16  ooits  for  shavuff  them. 
There  are  no  other  facts  stated  tending  to 
riiow  that  any  of  said  customers  were  labor- 
ing under  any  peculiar  conditions  auggestini^ 
a  necessity  for  them  to  be  shaved,  other  than 
as  stated;  that  is,  we  understand  the  bald 
question  is  here  presented  whether  or  not  a 
barber,  in  the  ordinary  pursuit  of  hk  voea^ 
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tion,  is  iit  the  discharge  of  a  work  neecBr 
aitjr.  Sunday  laws  are  almost  universally 

held  to  be  constitutional,  as  being  within 
the  police  power  of  the  state.  In  the  lan- 
fuage  of  Mr.  Justice  Field  in  Boqj^  Hing  r. 
Crowley,  113  U.  S.  710,  28  L.  ed.  1147,  6 
Sup.  CL  Rep.  734:  "Sunday  laws  are  up- 
held, not  from  any  rij^ht  of  the  gOTemment 
to  legislate  for  the  promotion  of  religious  ob- 
servances, but  from  its  right  to  protect  all 
persons  from  tiie  physical  sad  moral  debaae- 
nwnt  which  cornea  from  unintsrnipted  labor. 
Such  laws  have  always  been  denned  benefi- 
cent and  merciful  laws,  especially  to  the 
poor  and  dependent,  to  the  laborers  in  our 
factories  and  workshops  and  in  the  heated 
rooms  of  our  cities;  and  their  validity  has 
been  sustained  by  the  highest  courts  of  the 
state."   As  to  what  is  a  work  of  necessity, 

24  Am.  Eng.  Enc,  Law,  p.  S41,  gives  the 
following  deuiition:  "A  work  of  neces- 
sity is  not  meant  a  physical  and  abso- 
lute necessity,  but  any  labor,  businesB, 
or  work  which  is  morally  fit  and  proper 
to  be  done  on  that  ^y,  .  .  .  un- 
der  the  circumstances  of  tiie  particular 
case."  And  again:  "The  ueoessity  must  be 
a  real*  and  not  a  fancied,  one;  there  must 
not  be  mertilj  an  honest  belief  on  the  part  of 
the  defendant  that  the  necessity  exists,  but 
the  actual  existence  of  the  necessity  must  be 
shown.  Nor  does  the  reception  embrace 
work  which  is  merely  convenient,  but  not 
necessary."  And  this  definition  seems  to  be 
adopted  as  applicable  to  our  Sunday  law  in 
Senneradorf  v.  State,  26  Tex.  App.  S97,  8 
8.  W.  926.  And  see,  als^  Netaon  v.  State, 

25  Tex.  App.  &99,  8  S.  W.  927.  Applicant 
eontends  uat  there  is  a  necessity  for  a  man 
to  be  bu-bered  on  Sunday,  and  that  this  per- 
force renders  it  necessary  for  someone  to 
do  the  barbering  for  him;  and  he  refers  us 
to  Com.  V.  Waldtnan,  140  Pa.  S7,  11  L.  R. 
A.  663,  21  AtL.  248,  and  other  authorities, 
to  support  bis  contention.  In  the  Pennsyl- 
vania case,  supra,  there  are  some  expressions 
of  tiie  judge  (not  necessary  to  the  decision, 
however)  which  may  bear  this  consteuetion. 
We  may  concede  that  there  may  be  isolated 
eases  which  should  suggest  a  necessi^  for 
a  tonsorial  artist,  and  the  statutes  of  some 
of  the  states  make  an  exception  in  favor  of 
shaving  a  corpse.  But  we  do  not  under- 
stand that  to  be  the  ease  here  presented ;  the 
insistence  being  that  a  barber  can  ply  his 
vocation  on  Sunday  for  the  benefit  of  all  cus- 
tomers; that  it  is  necessary  for  their  con- 
venience; and  that  it  is  a  work  of  necessity, 
so  far  as  he  is  concerned.  We  might  con- 
cede it  would  be  a  matter  of  convenience  to 
many  of  Ms  customers,  but  it  would  by  no 
means  f<^w  that  it  would  be  a  work  of 
neeessi^  as  to  the  barber.  We  believe  that 
oar  statutes,  in  authorlsiEg  a  work  of  ne- 
eeasity  on  Sundi^,  meant  something  more 
than  mm  convenienee.  It  apprehended  that 
there  most  be  some  peculiar  exigency  which 
would  antiiorize  Sunday  labor.  It  might  be 
more  convenient  to  a  number  of  ciUzens  to 
buy  their  groceries  or  dry  goods  on  Sunday, 
bat  this  would  not  rendw  it  necessary  for 
ftl  Lu  B.  A. 


them  to  do  so,  when  ttiero  are  tSx  it^t  In 
the  wedc  in  iniich  they  could  provide  these 
wants.  It  might  bs  more  convenient  to  tho 
farmer  in  harvesting  season  to  utilize  all 
seven  days  of  the  week,  but  this  would  not 
make  it  necessary.  Stilt  there  might  be 
some  occasions  when  the  merchant  would  be 
authorized  to  sell  some  article  of  merchan- 
dise on  account  of  necessity ;  and  Uiere  might 
be  an  cocigsncy  for  the  termer  to  harvest  his 
grain  on  Sun^y.  And  so  it  is  with  the 
trade  of  the  barber.  There  are  six  full  days- 
in  which  the  citizen  can  apply  to  the  barber 
to  have  hia  hair  cut  or  shampooed,  or  his 
beard  shaved;  but  this  would  not  imply  that 
there  might  not  be  an  exigency  in  which  the- 
barber  might  use  hia  tonsorial  art  for  the- 
benefit  of  someone  who  required  his  labor  as 
a  necessi^.  But  unless  tbere  should  occur 
some  peciuiOT  reason  showing  that  under  the- 
circumstances  in  the  particular  ease  the  at- 
tendance of  a  barber  was  a  work  of  necessity, 
he  would  not  be  relieved  from  the  operation- 
of  the  stotuto.  This  is  what  we  understand 
the  court  to  have  decided  in  NeUon'M  Cose, 
25  Tex.  Add.  599,  8  8.  W.  927.  In  that  case 
it  was  held  tliat  a  blacksmith  was  author- 
ized to  shoe  a  horse  on  Sundi^,  in  order  to 
facilitate  the  earrying  of  the  ITnlted  Stotes 
mail.  But  this  ooula  not  be  considered  an 
authority  to  authorize  a  blacksmith  to  keep 
his  shop  open  every  Sunday,  and  during  the 
entire  day,  in  order  to  ply  his  vocation  as  a 
blacksmith.  In  Petit  v.  Minnesota,  177  U.- 
S.  164,  44  L.  ed.  716,  20  Sup.  Ct.  Rep.  666, 
though  the  exact  question  here  discussed  was- 
not  wfore  the  court,  the  question  of  neces- 
sity was  enlmred  and  discussed,  and  a  num- 
ber of  authorities  are  cited  in  aeeordsuc» 
with  the  views  herein  expressed.  And  it 
has  been  held  in  a  number  of  cases  that  the 
work  of  a  barber  is  not  one  of  necessity,  so 
as  to  exonerate  him  from  the  operation  of 
Sunday  laws.  We  quote  from  24  Am.  ft  Eng. 
Enc.  Law,  p.  644,  as  follows:  "The  business 
of  a  barber  in  shaving  his  customers  is  amat- 
tor  of  convenience,  and  not  a  work  of  neces- 
sity or  charity,  and  therefore  it  does  not 
come  within  the  exception."  (See  authori- 
ties cited  in  note.)  We  accordingly  hold 
that  the  ordinary  vocation  of  a  barber  ia 
not  a  work  of  necessity,  and  that  such  occu- 
pation comes  within  ^e  statute,  as  provid- 
ed in  article  196,  Penal  Code,  prohibiting  alt 
persons  fn»n  luxwing  on  Sunday.  While,. 
In  OUT  advancing  civilization,  barber  shops 
are  required  as  necessary  to  the  graeral  pub- 
lic, yet  this  necessity  can  be  responded  to 
without  infringing  on  the  Christian  Sab- 
bath. As  a  general  rule  the  barber  labors 
more  hours  in  the  day  than  those  following 
other  vocations ;  their  business  generally  be- 
ing conducted  into  the  night.  Especially  is 
this  true  of  Saturday  nights.  We  think  it 
is  a  most  reasonable  police  r^ulation,  and 
<»ie  which  should  meet  with  the  approval  of 
their  craft,  to  rest  from  their  labors  <me  day- 
in  seven.  To  hold  otherwise  would  be  to  de- 
clare and  single  out  the  occupation  of  a  bar- 
ber as  a  work  of  necessity,  and  the  result 
would  be  to  open  all  the  barber  shops  on 
tois  day.  Our  statute  lias  not  ousted  bar-* 
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ben,  and  we  do  not  f«el  authorized  to  in- 
graft thia  exception  on  the  Sunday  law. 

Relator  is  accordingly  remanded  to  the 
costodj  of  the  officer;  and  it  is  further  or- 
dered and  adjudged  that  he  pay  all  costa  in- 
«niTed  In  thu  court. 


George  JOHNSON  «t  at,  AppfA* 

V. 

STATE  of  Texas. 
i  Tex  ) 

1.  A  proTislon  thmt  m  Ivdsment  shall 
Bot  1M  MTeHed  for  error  In  tbe  charge 
of  the  eonrt,  qqIcm  each  error  le  excepted  to 
by  bill  or  oa  motion  for  nev  trial.  In  Code 
Crlm.  Proc.  f  723,  le  not  naconitltntlonal, 
■tnce  It  affect*  no  Tested  right,  but  regolatea 
the  remedy  merely. 

S.  An  alleved  error  tu  the  eharve  of 
tlie  court  canaot  bo  reviewed  on  ap- 
peal, where  appellant  failed  to  complain  ot 
the  charge  by  bill  of  exceptions  or  on  motion 
for  a  new  trial,  ai  regolred  by  Code  Crlm. 
Proa  I  T28. 

IDmvUton,  P.  dlMeali.) 

(June  8.  1900.)  . 

APPTCAL  1^  defendants  from  a  judgment 
of  the  IHstrtet  Court  for  Wilbarger 
County  oonvicting  them  of  burglary.  Af- 
firmea. 

The  faeta  are  stated  in  the  opinion. 
Messra.  Weeks  A  Fleacer  for  appel- 
lants. 

Mr.  Botet  A.  Jobs  for  Uie  State. 

BmMk%  J,  deliveied  the  opinion  of  the 
oonrt: 

Appdlants  were  convicted  of  burglary, 
«nd  th«r  punishment  aaseaeed  at  oonflne- 
fneot  in  the  penitentiary,  for  a  term  of  two 
years. 

We  And  no  bill  of  exceptions  nor  state- 
ment of  facts  in  the  record.  Appellanta 
urge  error  in  this  court  for  the  first  time  as 
to  the  charge  of  the  oourtk  If  article  723, 
Code  Crim.  Proe.,  is  oonstitutioual,  then, 
however  erroneous  the  diarge  of  the  eourt 
may  be,  appellants  having  reserved  no  excep- 
tion in  the  court  bdow.  either  by  bill  or  mo- 
lion  for  new  trial,  they  are  without  remedy 
at  law.  We  think  said  article  is  oonstitu- 
-tional,  and  unless  appellants  oomplain  of  the 
-charge  below,  and  reserved  that  complaint  in 
a  bill  of  exception  or  in  motion  for  new  trial, 
then  such  error  cannot  be  reviewed  in  this 
-court,  howner  erroneous  or  fundamental  it 
may  be.  We  think  a  bare  inspection  of  this 
article,  oonpled  vrith  the  eight  precedinff  ar- 
-tidea,  dearly  manifests  this  to  be  the  Kcr>>* 

NOTK. — On  the  qaeBtlon  of  the  conatltutloaal 
Tlgbt  to  appeal,  eee  St.  Lonls,  I.  H.  ft  8.  R.  Co. 
T.  Wortben  (Ark.)  7  L.  R.  A.  874 ;  Bulllvan  v. 
Hang  (Hlch.)  10  U  B.  A.  268 :  Klein  v.  TaJer- 
las  (Wis.)  22  L.  R.  A.  600 :  Lake  Shore  *  M.  B. 
R.  Co.  T.  RIcbardi  (III.)  80  L.  B.  A.  38  ;  Taggart 
T.  aaypole  (Ind.)  32  L.  R.  A.  586;  and  Hc- 
■Olaln  Williams  (S.  D.)  48  L.  R.  A.  287. 
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lative  intent.  Artiele  723  reads  as  follows: 
"Whenever  it  a{^>earfl  by  the  record  in  any 
criminal  action,  upon  appeal  of  defendant, 
that  any  of  the  requirements  of  the  dght 
preceding  artides  have  been  disregarded,  the 
judgment  shall  not  be  reversed  unless  the  er- 
ror appearing  from  the  record  was  calculated 
to  injure  the  rights  of  defendant,  which  er- 
ror shall  be  excepted  to  at  the  time  of  the 
trial  or  on  motion  for  new  teial."  It  haa 
never  been  successfully  controverted,  and 
never  really  seriously  denied,  until  of  late, 
that  the  legislature  of  the  state  has  not  am- 
ple and  complete  authority  to  pass  any  law 
regulating  the  means,  manner,  and  mode  ot 
assertion  of  any  of  appellant's  rights  in  the 
court;  and  so  long  as  this  means,  manner, 
and  mode  be  adequate  for  the  assertion  of 
either  statutory  or  constitutional  rights,  Just 
BO  long  are  the  statutes  and  remedies  provid- 
ed by  law  constitutional.  Article  716  pro- 
vides: "The  judge  shall  give  to  the  jury  a 
written  charge,  in  which  he  shall  distinctly 
set  forth  the  law  applicable  to  the  case,  but 
he  shall  not  express  any  opinion  as  to  the 
weight  of  evidence,  not  abau  h»  sum  up  the 
tesnmony.  This  diarge  shall  be  given  in  all 
cases  of  felony  whether  asked  or  not"  Arti- 
cle 710  proviaes  that  the  judge  shall  not  dis- 
cuss the  facts;  article  717  provides  that 
either  party  may  ask  written  Instructions: 
article  718.  that  the  charge  shall  be  certified 
by  the  judge.  Article  719  provides  that,  In 
criminal  actions  for  misdemeanor,  the  eonrt 
is  not  required  to  charge  the  Jury  except  at 
the  request  of  counsel  on  rither  side,  but, 
when  so  requested,  eihall  give  or  refuse  such 
charges,  with  or  without  modiflcaition,  as  are 
asked  in  wriUng.  Article  720  provides: 
"No  verbal  charge  shall  be  given  in  any  ease 
whatever,  except  in  easee  of  misdemeanor, 
and  then  only  1^  con  Bent  oS  the  parties." 
Article  721  provides:  "When  charges  are 
asked,  the  judge  shall  read  to  the  jury  only 
such  aa  he  gives."  Article  722  provides: 
"The  jury  may  take  with  them,  in  their  re- 
tirement, the  chai^  given  by  the  court,  aft- 
er the  same  have  been  filed,  but  they  shall 
not  be  permitted  to  take  with  them  any 
charge  or  portion  of  a  charge  that  has  been 
asked  of  the  court  and  which  tiie  court  has 
refused  to  give.**  TTien  follows  the  above 
quoted  artide  723.  Now,  then,  in  order  to 
construe  these  artides,  they  must  be  oonsld- 
ercd  together.  If  the  judge  fails  to  read  to 
the  jury  his  charge,  as  provided  in  artiele 
721,  or  should  give  the  jury  a  verbal  charge, 
as  provided  in  article  720,  or  should  disre- 
gard any  of  the  eight  preceding  articles, 
then,  before  the  same  could  be  availed  of  In 
this  court  as  cause  for  reversal,  it  must  be 
excepted  to  by  appellant  «t  the  time  of  the 
trial  by  bill,  or  in  motion  for  new  trial ;  oth- 
erwise, it  is  considered  as  waived,  and  we 
are  not  authoriwd  to  consider  it  If  appel- 
lant excepts  to  the  ruling  of  the  oourt  by  Ul! 
or  in  motion  for  new  trial,  then  he  has  a  per- 
fect, cwmplete,  and  adequate  remedy  provid- 
ed by  statute  for  the  assertion  of  his  rights. 
Tf  he  fails  to  do  so,  then  he  is  cut  off.  en-1 
has  no  remedy  at  law  or  right  to  a  reversal 
of  the  case  in  this  courts  b; -sheer  force  of 
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-the  fact  that  any  ot  the  sight  preoeding  arti- 
cles have  been  disregarded.  To  hold  other- 
wise would  be  to  aay  that  the  legislature 
-could  not  provide  a  reasonable,  rational,  and 
Adequate  remedy  for  the  assertion  of  rights 
-ffuaranteed  under  Uia  Constitution  of  this 
•Ute. 

The  object  of  article  723,  and  the  legisla- 
tive intent  in  paseii^  the  same,  was  to  give 
the  trial  court  an  opportunity  to  rectify  and 
correct  errors  and  rulings  in  the  trial  of  the 
-oases  before  them.  Hence  it  is  provideil 
that  appellant  should  assert,  either  in  l»ll  of 
-eieeptions  or  motion  for  new  trial,  the  al- 
errors  in  the  trial  court,  in  order  that 
«aid  court  may  have  an  opportunity  of 
^rantinf!  a  new  trial  and  correcting  such  er- 
rors. If  appellant  can  come  to  this  court, 
and  complain  for  the  first  time  of  the  action 
-of  the  trial  court,  without  bill  of  exceptions 
-or  motion  for  new  trial,  why  not  permit  ap- 
pellant to  disregard  the  actions  and  rulings 
-of  the  trial  court,  as  far  as  urging  them  for 
now  trial,  and  insist  for  the  first  time  in  this 
-court  upon  thdr  oonsidoutionT  How  it  can 
lie  serioasljr  insisted  that  the  reqtdrements 
-of  said  article  are  not  reasonable  has  never 
been  made  to  appear  in  brief  or  argument  in 
any  case  filed  before  us. 

The  25th  legislature  prescribed  a  new  form 
-of  recognizance  for  appeal  to  this  court  in 
nisdeiDeanor  casei,  and  this  form  provides 
that  tlw  fine  aad  oosti  assessed  against  ap- 
peUaat  in  tht  Ivmr  oonrt  must  be  stated, 
wa  han  rqwatedly  held  that  this  is  a  pre- 
requisite to  an  appeal  to  this  court.  Nu- 
merous eases  under  this  statute  have  been 
-dismissed  hy  us  where  parties  have  been 
-deprived  of  le^l,  and  perhaps  constitution- 
«1,  rights  by  sheer  force  of  ths  faot  that 
aitj  have  not  onnplled  irith  the  strict  letter 
«f  the  law  regulaung  reoognizances.  It  bos 
never  been  contended  that  this  statute  Is 
unconstitutional,  yet  one  esji  readily  imag- 
ine cases  fl^ere  several  constitutional  rights 
might  be  denied  appellant,  and,  simply  by 
reason  of  the  fact  that  his  recognizance  is 
-not  in  proper  form,  his  ease  is  dismissed, 
and  his  constitutional  rights  thereby  denied 
him.  This  is  nothing  hut  a  remedy, — a  rea- 
-sonaUe,  rational,  and  adequate  f^slative 
requirement  for  an  appeal  to  this  omirt.  If 
-the  party  follows  tliat  remedy,  his  case  is 

Sroperly  docketed  and  considered ;  but,  if  he 
oes  not,  his  appeal  is  dismissed  because  of 
his  failure  to  comply  with  the  adequate  rem- 
-edy  provided  by  the  l^elature  for  the  as- 
sertion of  his  rights.  The  Hune  might  be 
■aid  of  statement  of  faots;  for  unless  thsy 
are  filed  within  term  time,  or  within  ten  days 
uiter  the  sdjoumment  of  the  eourt  under  a 
ten-day  order,  they  will  not  be  considered; 
-or  if  they  are  filed  in  term  tim^  and  not 
properly  certified  by  the  trial  court,  they 
will  not  bo  considered.  Whenever  a  state- 
ment of  facts  is  stricken  out  for  any  or  either 
-of  these  reasons,  it  frequently  deprives  a 
party  of  a  constitutional  or  legal  right  at 
least.  But  it  has  nerer  beoi  gainsaid, 
nor  la  the  statute  daimed  to  be  unconstitu- 
tl(mal.  Suppose  a  court  in  the  trial  of  a 
murder  eoss  admits  srldenoe  going  to  show 
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defendant  has  oommitted  arson,  robbery, 
burglary,  and  theft  on  divers  and  sundry 
occasions,  but  there  is  no  bill  of  exceptions 
reserved  to  this  action  of  the  trial  court; 
this  cannot  be  o(Hisidered  by  us,  but  we 
have  uniformly  held  that  defendant  must 
reserve  his  bill  of  ucceptions.  This  is  a 
statutory  requirement, — a  remedy  under 
which  appellant  can  assert  his  legal  rights. 
If  he  does  not  follow  the  remedy,  he  loses 
his  rights;  the  remedy  being  adequate  and 
reuBonable.  The  same  might  be  said  of  the 
homestead  law.  A  party  is  sued  for  his 
homestead,  but  makes  no  answer  to  the  cita- 
tion. Judgment  would  be  rendered  by  de- 
fault. Yet  this  is  a  constitutional  right, 
guaranteed  by  express  stipulation,  that  no 
one's  homestead  shall  be  taken  under  ex- 
ecution or  any  character  of  judgment,  ex- 
cept for  the  purchase  money  and  taxes.  Yet 
if  one  has  a  judgment  against  A.,  and  levies 
on  his  hotnestead,  buys  it  in  at  execution 
sale,  brings  trespass  to  try  titl^  and  the 
homesteaa  plea  is  nc^  proper^  filed,  the 
owner  is  deprived  of  his  home.  This  Is  a 
remedy,  but  it  Is  manlfestiy  on  adequate 
r^edy,  and  if  he  does  not  see  fit  to  asswt 
his  rights  in  the  courts  at  the  proper  time, 
and  in  the  proper  way  and  manner,  he  loses 
his  rights ;  and  he  cannot  be  heard  to  com- 
plain in  courts  of  last  resort  that  his  con- 
stitutional rights  have  been  taken  away 
f  rmn  him,  whoi  he  utters  not  a  worA  in  the 
lower  court  to  assert  those  ri^ts.  We 
might  continue  Indefindtely  to  cite  instances 
wiiere  the  legislature  in  its  discretion  has 
prorided,  under  the  Ckmstitution,  divers  and 
sundry  other  manners  and  means  for  the 
assertion  of  legal  and  oonstitutionol  rights, 
and  where  the  courts  of  last. resort  have 
upheld  the  eonstitutionali^  of  sudi  reme* 
dies;  bat  this  is  uaneeessary. 

Prior  to  the  adoptkm  of  artlde  728,  the  old 
article  read  as  follows:  "Whenever  it  ap- 
pears, 1^  the  record  In  any  criminal  action 
upon  appeal  of  defendant,  that  any  of  ths 
requirements  of  the  eight  preoeding  articles 
have  been  disregarded,  the  judgment  shall 
be  reversed,  pnmded  the  error  is  excepted 
to  at  the  time  of  the  trial."  The  old  article 
was  properly  held  by  this  eourt  u  beinff 
mandatoiy  Upon  us,  and  as  requiring 
of  us  a  reversal  of  the  ease,  whether 
or  not  a  violation  of  the  eight  pre- 
ceding articles,  or  any  one  of  them,  was 
calculated  to  injure  his  rights;  that 
we  had  no  discretion  In  the  matter;  and, 
in  deference  to  the  decision  asserting  this 
proposition,  the  l^slature  amended  said  ar* 
tide,  and  passed  tiie  amendment  above  Indt- 
eated.  ^lis  article  has  been  passed  upon  hy 
this  oourt  in  several  instances,  and  its  va- 
lidity thoroughly  maintained.  Darter  t. 
State,  89  Tex.  Crim.  Kep.  46,  44  S.  W.  860 ; 
Fcna  V.  State,  38  Tex.  Crim.  Rep.  333,  42  S. 
W.  001 ;  Oarza  v.  State,  38  Tex.  Crim.  Rep. 
317,  42  S.  W.  563.  In  the  latter  ease,  Judge 
Davidson,  delivering  the  opinion  of  the 
court,  uses  this  language:  **Under  this  lat- 
ter act  rreferring  to  article  723]  this  court 
is  prohiUted  from  reversing  judgments  on 
errors  in  conneotion  with  the  charge,  unless 
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they  are  material,  and  excepted  to  at  the 
time  of  the  trial  or  on  motion  for  new  trial." 
In  Snglith  v.  Btate  (Tex.  Grim.  App.)  46  S. 
W.  713»  Judge  Hurt,  delivering  the  opinion 
of  the  court,  said:  "Under  the  recent  act 
of  the  legislature,  in  order  to  require  a  re- 
versal for  errors  in  the  charge  of  the  court, 
bills  of  exception  must  be  reserved,  or  it 
must  be  excepted  on  motion  for  a  new  trial. 
This  was  not  done.  ...  As  presented  hy 
the  record,  this  judgment  must  be  affirmed; 
and  it  is  so  ordered."  A  careful  perusal  of 
the  last-mentioned  case  indicates  that  this 
article  would  apply  even  if  the  charge  bad 
been  oral,  the  case  heAng  a  fdony.  See  also 
Bailey  v.  Btate  <Tez.  Grim.  App.)  46  S.  W. 
708;  Ford  T.  Same  (Tex.  Oim.  App.)  SI  S. 
W.  985. 

If  we  revert  to  tite  common-law  authori- 
ties on  this  subject,  the  foregoing  position  is 
amply  sustained.  Endlich,  Interpretation  of 
Statutes,  p.  387,  uses  this  lai^uage:  "No 
person  has  a  vested  right  in  any  course  of 
procedure,  [nor  in  the  power  of  delaying 
ustiee  or  deriving  benefit  from  technical  and 
ormal  matters  of  pleading.]  Ha  has  only 
the  right  of  pToseention  or  defense  tn  a  man- 
ner presoribed,.  for  the  time  being,  fay  or  for 
the  court  in  which  he  sues,  and,  if  statute 
alters  that  mode  of  procedure,  he  has  no  otii- 
er  right  than  to  proceed  according  to  the  al- 
tered  mode.  The  remedy  does  not  alter  tiie 
contract  or  the  t<»*t.  It  talces  away  no  vest- 
ed right;  for  the  defaulter  can  have  no  vest- 
ed light  In  a  state  of  tlw  law  which  left  the 
injnrad  party  without  or  with  only  a  defect- 
ive rentedy.  If  the  time  for  pleading  were 
shortened,  or  new  powers  of  amending  were 
given,  it  would  not  be  open  to  the  parties  to 
gainsay  such  a  change ;  the  only  right  thus 
interfered  with  being  that  of  delaying  or  de- 
feating justice,  a  right  little  worthy  of  re- 
spect. ...  In  this  country  the  general 
mle  seems  to  be  In  accordance  wiUi  lAe  Eng- 
lish, that  statutes  pertaining  to  the  remedy, 
i.  e.,  such  as  relate  to  the  course  and  form  of 
proceedings  for  the  enforcement  of  a  right, 
but  do  nc%  affect  the  substance  of  the  judg- 
ment prononnced,  and  neither  directly  nor 
indirectly  destroy  all  remedy  whatever  for 
the  enforcement  of  the  right,  are  retrospect- 
ive, so  as  to  apply  to  causes  ci  action  subsist- 
ing at  the  date  of  their  pasea|^''  In  Bla4sk, 
Cmwtr.  &  Interpretation  of  Laws,  p.  265,  we 
find  the  following!  "No  person  lus  a  vested 
right  in  any  form  of  proeednT&  He  has  only 
the  right  of  prosecntion  or  defense  in  the 
manner  prescribed  for  the  time  benng,  and, 
if  this  mode  of  proeednre  is  altered  by  stat- 
ute, he  has  no  otiier  right  than  to  proceed  ac- 
cording to  the  alterad  mode.  Indeed,  we 
rule  seems  to  be  that  statutes  pertaining  to 
the  remedy  or  coarse  and  form  of  procedure, 
hut  which  do  not  destroy  all  remedy  for  the 
enforcement  of  the  right,  are  retrospective, 
so  as  to  apply  to  causes  of  action  subsisting 
at  the  date  of  their  passage.  Statutes 
which  relate  to  the  mode  of  procedure,  and 
affect  only  the  remedy,  and  do  not  impair 
the  obligaUons  of  contracts  or  vested  rifj^ts, 
are  valid.  .  .  .  It  is  competent  for  the 
legislature  at  any  time  to  diaoge  the  remedy 
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(MT  mo^  of  |nx>cedure  for  enforcing  or  pro- 
tecting rights,  provided  such  enactments  do- 
not  inipaii  the  obligations  of  contracts  or 
disturb  vested  tights,  and  audi  remedial 
statutes  take  up  proceedings  in  pending 
causes  where  they  find  them."  Again,  ii> 
Potter,  Dwarr.  Stat.,  this  language  is  used: 
"But  it  is  well-estahlished  law  that  the  in- 
dividual citizen,  with  all  his  rights  to  pro* 
tection,  has  no  vested  right  in  what  is  knowik 
in  the  law  as  remedies,  nor  in  any  particular 
existing  remedy.  He  has  no  sucai  vested  in- 
terest in  the  existing  laws  of  the  state  as- 
precludes  their  amendment  or  repeal  by  the- 
le^slature,  nor  is  there  any  implied  obligar 
tion  on  the  part  of  the  state  to  protect  its- 
citizens  against  incidental  injury  occasioned 
by  changes  in  the  law.  ...  If  tiie- 
remedy  does  not  impair  the  right  of  pr(n>- 
erty  itself,  if  it  still  leaves  the  party  a  sub- 
stantial remedy  according  to  the  Course  of 
justice  as  the  right  existed  at  the  time  of 
the  passage  of  the  statute,  it  does  not  impair 
the  obligation  of  the  contiract,  nor  will  it  be- 
held to  do  so  merely  because  the  new  ron- 
edy  Is  less  efficient,  less  spee^,  or  less  con- 
venient than  the  old  one."  471.  In- 
Coolcsy,  Const.  lim.  p.  820,  we  find  the  fol- 
lowing: "But,  so  far  aa  mere  modes  of  pro- 
cedure are  concemed,  a  par^  has  no  more- 
right,  in  a  oriminal  than  in  a  civil  action, 
to  insist  that  his  case  shall  be  disposed  of 
under  the  law  in  force  when  the  act  to  he- 
investigated  is  charged  to  have  taken  place. 
Bemedies  must  always  be  under  the  con- 
trol of  the  legislature,  and  it  would  create- 
endless  confusion  in  legal  proceedings  if  ev- 
ery case  was  to  be  conducted  only  in  accord- 
ance with  the  rules  of  practice,  end  heard- 
only  by  the  courts,  in  existence  when  it*' 
facts  arose.  The  legislature  may  abolish 
courts  and  create  new  ones,  and  it  may  |Me- 
Bcribe  altogether  different  modes  of  proce- 
dure, in  its  discretion,  though  It  eannn  law- 
fully, we  think,  in  so  doing,  dispute  with  tasr 
of  those  substantial  proteletions  with  whidir 
the  exifitin^  law  surrounds  fhs  perstm  ac- 
cused of  crime." 

8o,  none  of  the  rights  guaranteed  under 
the  eight  preceding  articles  to  article  723  are- 
tiUeen  away  frtnn  appellant,  provided  he  re* 
serve  a  bill  of  exertions,  or  insist  upoi» 
such  rights  in  his  motion  for  new  trial. 
Clearly,  this  is  giving  Um  an  adequate  rem- 
edy for  the  assertion  of  such  rights. 

But  can  it  be  seriously  contended  that  ap- 
pellant has  a  vested  right  in  any  of  said 
raght  articles  1  Certainly  not^  The  legisla- 
ture could  abrogate  every  one  of  them  at  the 
netxt  senpion  without  violating  the  letter  or 
spirit  of  the  Constitution,  theo-eby  relegating- 
tbe  courts  bade  to  the  common  lav  Ua  mode- 
and  manner  of  triid.  Then,  if  so,  wh^- 
should  appellant  now  Insist  that  said  arti- 
cles give  him  a  vested  rig^t  in  the  samet 
Said  eight  articles  have  no  more  oonstitu- 
tional  sanctity  than  article  723,  and,  in  con- 
sidering and  passing  upon  the  same,  th^ 
must  M  construed  in  conjunction  with  said 
article  723;  and,  when  so  oonstiiied,  there- 
is  but  one  conclusion  to  be  drawn,  and  tiiat 
Is  that  the  violation  of  any  ol  said  d^t- 

Digiiized  by  Google 


iMa. 


Jottmon  T.  Statb. 


979 


artidM  will  not  be  reviewed  unlesB  tlie  lame 
were  oaleolated  to  injure  the  rigfau  of  de- 
fciulant,  and  which  error  must  he  exoq>ted 
to  at  the  time  of  the  trial  or  on  motion  ior 
new  trial. 

In  the  time  allotted  for  the  investigation 
of  this  case  we  have  been  unable  to  review 
all  the  authorities,  but  we  note  that  the  hu- 
preme  court  of  Missouri  in  State  Reed,  89 
Mo.  171,  1  S.  W.  225,  upholds  the  validity 
of  a  similar  statute  to  the  one  we  aru  now 
considering;.'  There  we  And  this  language: 
"Now,  in  the  application  of  the  general  rules 
before  stated,  and  with  these  statutes  in  full 
force,  it  has  been  ruled  that  instructions  are 
Dot  before  this  court  for  consideration  where 
the  motion  for  new  trial  is  not  incorporated 
in  fall  in  the  Ull  of  exc«>tions,  tiiough  the 
inittructions  are  contained  therein.  State  v. 
Ditnn.  73  Mo.  680;  State  v.  McCray,  74  Mo. 
303.  So  it  was  said  in  State  y.  Preston,  77 
Mo.  294:  'It  is  also  insisted  that  the  court 
erred  in  giving  instructions.  This  objec- 
tion cannot  be  considered  by  us,  for  the  rea- 
son that  it  is  not  allied  in  the  motion  for 
new  trial  that  the  court  misdirected  the 
jury.'  The  same  ruling  was  made  in  State 
T.  Bmorjf,  70  Mo.  481;  and  in  the  case  of 
State  V.  Bayne.  S8  Mo.  604,  it  was  held  two 
instructions  asked  by  the  defendant  and 
refused  would  not  be  considered,  because  ex- 
ceptions were  not  taken  at  the  time  to  the 
ruling  of  the  court.  It  must  fidlow  that  the 
instructions  given  in  tiiis  .case  ca^ot  be 
reviewed."  Without  commenting  in  detail 
upon  other  authorities  and  statute-s,  we  cite 
the  following  which  are  very  similar  to  the 
article  under  consideration  and  decisions 
thereunder:  Mo.  Rev.  Stat.  1889,  i  4297; 
\Vi».  Rev.  Stat.  1889,  S  4720;  People  v. 
Ouidici,  100  N.  Y.  503,  3  N.  E.  493;  People 
T.  Kelly,  113  N.  Y.  647,  21  N.  E.  122;  State 
T.  Davidton,  73  Mo.  428 ;  Williams  v.  State, 
01  Wis.  200,  21  N.  W.  90;  Flotevr  t.  STtofcoIs 
Bros.  55  Neb.  314,  75  N.  W.  864. 

It  follows,  therefore,  that,  appellant  by 
neither  bill  of  exceptions  nor  motion  for 
new  trial  having  complained  of  the  court's 
charge,  we  cannot  review  any  supposed  er- 
ror in  the  charge,  however  erroneous  it  may 
be:  that  article  783,  Code  Cr.  Proc.,  gives 
appellant  a  perfect,  complete,  and  adequate 
remedy  for  the  assertion  of  his  rights;  and 
if,  throng  ignorance,  neglect,  or  any  other 
cause,  he  fails  to  avail  himself  of  this  rem- 
edy, we  cannot  review  the  mattor,  and  ap- 
pellant is  without  remedy.  We  might  dis- 
cuss this  matter  furtho',  but  we  do  not  deem 
it  necessary. 

No  reversible  error  appearing  in  the 
record,  the  judgment  it  m  all  thwg$  of- 
firmed. 

BavldnoH,  P.  J.,  dissenting: 

I  dissent  from  the  opinion  of  the  majority, 
and  believe  the  judgment  should  be  reversed, 
though  the  charge  was  not  excepted  to 
in  the  court  below  in  any  manner,  and  the 
error  was  presented  for  the  first  time  on 
appeal.  The  charge  given  is  on  the  weight 
of  the  evidence,  and  such  as  hai  frequently 
been  condemned  by  this  court,  and  reversals 
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awarded  on  account  of  the  error.  Penal 
Code,,  ait.  716;  Wheeler  v.  State,  34  Ter, 
Crim.  Rep.  350,  30  S.  W.  913;  Pollard  v. 
State,  33  Tex.  Crim.  Rep.  197,  202,  26  S. 
VV.  70;  tiayes  v.  Siatti,  36  Tex.  Crim.  Rep. 
140,  35  S.  W.  983;  McCarty  v.  State,  36 
Tex.  Crim.  Rep.  ISfi,  35  S.  W.  994;  Franks 
V.  State,  30  Tex.  Crim.  Rep.  14B,  36  S.  W, 
977;  Berry  v.  State,  37  Tex.  Crim.  Rep.  44, 
38  S.  W.  812;  Ornndc  v.  State,  37  Tex.  Grim. 
Rep.  51,  38  S.  W.  613;  Wheeler-  v.  State, 
38  Tex.  Crim.  Rep.  71,  41  S.  W.  616; 
Millmps  v.  Stale,  38  Tex.  Crim.  Rep.  570, 
43  8.  W.  1015.  In  Millaaps  v.  State, 
38  Tex.  Crim.  Rep.  570,  43  S.  W. 
1015,  this  charge  was  given:  "And 
in  this  connection  you  are  also  charged  that 
when  an  instrument  is  sbon-n  to  be  a  forgery 
under  the  rules  of  law  as  herein  stated,  and 
shown  to  be  in  possession  of  someone  (other 
than  the  person  whose  act  it  purports  to  be) , 
Buc'h  possession,  standing  alone,  is  sufficient 
to  warrant  a  conviction  for  the  execution  of 
the  same."  There  was  no  statement  of  facts 
in  that  case.  Judge  Henderson,  speaking 
for  the  court,  uses  this  language:  "This 
would  be,  in  etfet^  telling  the  jury  that  if 
the  evidence  shows  that  the  instrument  was 
not  the  authorized  act  of  the  Waoo  Hard- 
ware  Company,  and  it  was  found  that  the 
instrument  purported  to  be  the  act  of  the 
Waoo  Hardware  Company  by  its  oflicers, 
and  was  not  authorized  by  it,  but  if  it  was 
found  in  the  possession  of  appellant,  this 
circumstance  alone  would  authorise  the  jury 
to  convict  defendant.  Thit  diarge  is  un- 
questionably on  the  weight  of  tJie  testimony, 
and  no  statement  of  facts  would  authorize 
the  court  to  give  such  a  charge."  The  case 
cited  is  in  harmony  with  the  dedsions  of 
this  state,  which  require  a  reversal  even 
when  the  evidence  is  not  before  us  where  the 
charge  is  on  the  weight  of  the  evidence.  It 
is  also  in  harmony  with  another  line  of  de- 
cisions, to  the  effect  that,  even  in  the  abeenoe 
of  the  testimony,  judgments  will  be  reversed 
when  the  charge  is  not  applicable  to  any 
state  of  facts,  and  is  injurious.  Prior  to 
the  amendment  of  article  723  by  the  act  of 
1897,  charges  of  this  character  were  held  to 
be  reversible  error,  whether  excepted  to  or 
not,  when  assigned  as  error  only  in  this 
court.  These  cirses  are  so  numerous  that  it 
is  unnecessanr  to  dte  them.  It  is  the  prin- 
ciple of  onr  Code,  gathered  from  every  pro- 
vision relating  to  that  subject,  to  prohibit 
a  judge  from  expiessing  an  opinion  as  to 
the  weight  of  testimony  or  the  credibility  of 
witnesses.  This  underlies  our  entire  crimi- 
nal jurisprudence,  constitutional  and  statu- 
tory, and  relegates  all  controverted  issues  of 
fact  to  a  decision  1^  a  jury.  He  is  as  strictly 

firohibited  from  doing  ib.it  in  the  cbai^ge  aa 
fom  expressing  an  opinion  in  the  admissiim 
ami  rejecti(m  of  the  testimony.  Kirk  t. 
State,  36  Tex.  Crim.  Kep.  224,  32  8.  W.  1045; 
Lcverett  v.  State,  3  Tex.  App.  217.  The 
trial  court  cannot  even  advise  the  jury  as 
to  the  process  of  reasoning  upon  facte.  For 
authorities,  see  White's  Anno.  Code  Crim. 
Proc.  }  809.  Judge  Brooks,  for  the 
majority,  says:    "We  think        article  is 
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constitutional,  and  unless  appellants'  eom> 
plain  of  the  charge  below,  and  reserve  that 
complaint  in  a  bill  of  excepUon  or  in  motion 
for  new  txM,  tben  such  error  cannot  be 
reviewed  in  this  court,  however  H-roneous 
or  fundani«ital  it  may  he."  From  this  no 
character  of  error  committed  by  the  court 
with  reference  to  articlee  716  to  722,  inclu- 
flive,  can  be  error,  unless  excepted  to  in  one 
of  the  modes  provided  in  said  article.  I  can- 
not agree  to  such  a  proposition.  If  this  is 
law,  the  trial  court  can  chai;ge  tlie  jury  to 
disregard  every  word  of  ezeulpatory  evidence 
introduoefl  by  the  accused,  and  oonvict  on 
the  state's  t^tmony,  and  Uie  accused  would 
be  helpless  unless  exceptions  were  reserved 
in  one  of  the  modes  spedfled.  The  court 
could  refuse  to  give  the  required  charge  in 
writing,  and  it  would  not  t>e  error.  In  a 
sharply-contested  case,  where  the  state's 
evidence  disclosed  murder,  and  t^t  for  de- 
fmdant  a  dear  eaae  (rf  seU-d^ense,  under 
this  mllng  the  court  eonid  with  impunity 
charge  the  jury  to  disregard  the  evidence  of 
appellant,  and  give  absolute  verity  to  that 
of  the  state.. —  in  so  many  words  direct  a 
conviction, — and  unless  an  exception  be  re- 
served it  could  not  be  assigned  as  error  on 
appeal.  To  sustain  this.  Endlich,  Interpre- 
tation of  Statutes;  Black,  Constr.  &  Inter' 

?retation  of  Laws;  Cooley,  Const.  lim.; 
otter's  Dwarr.  Stat.— are  cited.  These  dta- 
tions  are  treating  the  question  of  remediee 
under,  as  well  as  the  effect  of,  retrospective 
laws,  and  only  that  character  of  I^islation, 
when  not  violative  of  the  fundamental  law 
of  the  land.  These  citations  have  no  bearing 
on  this  .question,  and  it  is  unnecessary  to 
discuss  them.  Some  Missouri  decisions  are 
cited,  aa  wdl  as  those  of  other  states; 
nlso  Mo.  Rev.  SUt.  1880,  S  4297.  and  Wis. 
Kev.  Stat.  1S89,  {  4720,  at  rimilar  to  article 
723. 

To  show  the  inapplicability  and  diaaim- 
ila.rity  of  the  Missouri  statute,  I  quote  it, 
as  follows:  Sec.  4297.  No  assignment  of 
error  or  joinder  in  error  shall  be  necessary 
upon  any  appeal  or  writ  oi  error  in  a  crim- 
inal case  issued  or  taken  pursuant  to  the 
foregoing  provisions  of  this  article;  but  the 
court  shall  proceed  upon  the  return  thereof, 
without  delay,  and  render  judgment  upon 
the  record  before  them."  Construing  this 
statute,  the  supreme  court  of  IVfissouri  in 
State  V.  Davidaon,  73  Mo.  428,  says:  "In 
civil  causes,  for  failure  to  assign  errors,  the 
appeal  mar  be  dismlased  or  the  judtnnent 
a^med.  2  Wagner,  Stat.  p.  1066,  S  22-  In 
civil  causes,  also,  the  statute  ia  «q>reas  that 
each  party  shall  'furnish  the  court  with  a 
clear  and  concise  statement  of  the  case  and 
the  points  intended  to  be  insisted  on 
in  argument.'  Id.  p.  1007,  S  31.  In  civil 
causes,  also,  the  judgment  will  be  affirmed 
if  appellant  fails  to  prosecute  his  appeal  by 
filing  in  this  court  a  perfect  transcript,  and 
flucb  transcript  be  produced  here  by  the  op* 
poMte  party.  Id.  p.  lOSO,  S  40.  There  are 
no  such  provisions  in  criminal  causes,  and 
the  practice  therein,  if  we  are  to  follow  the 
statute,  is  totally  disaimilar  from  that  in 
rivil  causes.  In  the  foniwr  elaas  of  eaases 
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no  assignment  of  error  or  joinder  in  error 
ia  necessary,  nor  statement  of  the  case  or 
pwnts  intended  to  be  insisted  on,  but  on  the 
return  of  the  appeal  it  becomes  the  duty  of 
this  court  to  'render  judgmmt  mi  the  record' 
before  us.  Id.  p.  1115,  S  20;  State  v. 
Rarnett,  63  Mo.  300.  The  case  of  State  v. 
Armstrong,  46  Mo.  588,  where  the  judgment 
was  affirined  because  the  defendant  failed  to 
prosecute  his  appeal  by  presenting  a  brief 
of  the  facts  and  points  on  whicb  he  rdied, 
was  not  well  oonudered,  oaA  is  not  law." 
Utate  V.  Reed,  89  Mo.  171,  1  S.  W.  220,  is 
to  the  same  efFect  It  says:  ''In  criminal 
cases  in  this  court  no  assignment  of  errors 
or  joinder  in  error  is  required,  and  it  ia 
made  the  duty  of  this  oourt  to  proceed  and 
render  judgment  upon  the  record."  So,  it 
will  be  seen  that  article  4297,  above  oited, 
has  nothing  to  do  with  the  question.  In 
State  V.  Hopper,  71  Mo.  425,  431,  construing 
a  statute  of  that  state,  which  provided  that 
under  an  indictment  for  murder  in  the  first 
degi'ee  the  jury  must  inquire,  and  by  their 
verdict  ascertain,  under  the  instructions  of 
the  court,  whether  defendant  was  guilty  of 
murder  in  the  first  or  second  degree,  the  su* 
preme  court  said :  "It  has  always  been  held 
to  be  the  duty  of  the  court  in  trials  for 
murder,  if  the  evidence  would  warrant  it, 
to  instruct  the  juir  as  to  murder  in  Hm 
second  d^ree,  and  if  the  above  section  was 
meant  to  require  such  an  instruction  to  be 
given,  without  regard  to  the  evidence,  we  do 
not  hesitate  to  say  that  it  is  such  an  inva- 
sion of  the  province  of  the  judiciary  as  can- 
not be  tolerated  without  a  surrender  of  its 
independence  under  the  Constitution.  The 
l^islature  can  pass  any  oonstitutional  law 
It  may  deem  pr<H>er,  and  the  courts  are  bound 
to  omem  it,  but  it  cannot  prescribe  for 
them  what  instructions  they  shall  give  in  a 
cause,  unless  th^  have  previously  embodied 
into  a  legislative  enactment,  as  the  law  of 
the  land,  the  substance  of  such  instructions. 
We  hold,  therefore,  that,  in  any  view  to  be 
taken  of  S  1234  [Rev.  Stat  1879],  the  trial 
courts  cannot  in  a  trial  for  murder  give  an 
instruction  in  regard  to  murder  in  the  second 
degree,  unless  there  is  «riBenoe  which  would 
warrant  the  jury  in  finding  the  accused 
guilty  of  murder  in  iSiat  degree."  So  it 
would  seem  the  supreme  court  of  that  state 
has  put  its  seal  of  condemnation  in  emphatic 
terms  upon  l^slative  interference  with  the 
independency  of  the  judiciary.  The  Missouri 
statute  cited  by  Judge  Brooks  simply  pro- 
vides for  a  disposition  of  the  appeal  on  the 
record.  wiUiont  error  joined  or  assigned,  and 
thus  differentiates  it  from  civil  causes.  The 
law  has  never  been  otherwise  in  this  state. 
With  us  the  criminal  appeal  is  tried  on  the 
record  without  joinder  o*  errors. 

The  Wisconsin  statute  (Rev.  Stat  1880,  i 
4720)  reads  as  follows:  "Any  person  who 
shall  be  convicted  of  an  offense  before  the 
circuit  court,  being  aggrieved  by  any 
opiinon,  direction  or  judgment  of  the  court 
in  any  matter  of  law,  may  allege  exceptions 
to  mch  opinion,  direction  or  judgment,  which 
exceptions  being  reduced  to  (^mitinKrjffo"' 
summary  mode  and^|p#ei^A;6d-{M93^&t 
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at  any  time  before  the  end  of  the  term,  and 
if  found  conformable  to  the  truth  of  the  eue, 
ahall  be  allowed  and  tlgaaA  by  the  Judge, 
and  thereapon  all  further  proeeedlngs  in 
that  court  shall  be  stayed,  unless  it  shiUl 
clearly  appear  to  the  judge  that  such  ex- 
ceptions are  frivoloue,  inunaterial,  or  in- 
tended only  for  delay,  and  in  that  ease  judg- 
ment may  be  entered  and  sentence  awarded 
in  mtit  manner  as  the  judge  may  deem  reas- 
onable, notwithstanding  the  allowance  of 
sudi  ncoeptlMis.''  This  provides,  and  was 
only  intended  to  provide,  an  appeal,  under 
circnmstancei  therein  stated,  Mter  conTio- 
tioD,  and  before  entry  of  judgment,  and,  in 
order  to  stay  guch  judgments  pending  appeal 
under  such  state  of  case,  the  exceptions  were 
required.  There  aeem  to  be  three  modes  of 
appealing  in  Wisconsin, — two  after  convic- 
tion and  before  judgment;  the  third,  after 
judgment  Where  the  par^  desires  to  stay 
the  judgment  pending  apnea],  he  could  do 
SO;  otfaerwiM,  he  brought  his  appeal  on  writ 
of  error.  This  was  not  an  infringement,  and 
could  not  be  construed  into  an  infringement, 
of  the  right  of  appeal.  There  is  a  remark- 
able difference  between  amplifying  rights, 
extending  rights,  enlarging  rights,  and  cur- 
tailing rights  or  sbolishing  rights.  The  Wis- 
consin statute  belongB  to  the  flrst  dass,  and 
gave  the  convicted  person  three  mode*  of 
talcing  bis  appeal,  and,  if  he  failed  in  the 
llrst  two.  he  could  then  carry  his  case  up 
on  writ  of  error.  State  v.  Oompton.  84  Wis. 
355,  64  N.  W.  678,  oonstmea  said  article 
4720.  Article  723,  Code  Crim.  Proc.,  is  ex- 
actly <mposito  to  the  Wisconsin  statute  in 
its  tendency  and  effect  and  belongs  to  the 
curtailing  cIsm.  It  is  a  disabling  statute. 
Under  the  constructimi  placed  upon  it  by 
the  majority,  defendant's  constitutional 
right  of  a  fair  trial  by  a  jury  on  the  merits 
of  his  case  and  the  evidence  may  be  cut  off 
suddenly  and  without  remedy,  and  this  by 
a  construction  in  direct  contravantion  of  the 
erident  l^slative  intent,  plainly  expressed. 

Tn  Brotcn  v.  Buck,  75  Mich.  274,  283,  42 
N.  W.  827,  830,  6  L.  R.  A.  226,  230,  it  was 
said:  "Tt  is  wtthin  the  power  of  a  lej^isla- 
tore  to  change  the  formalities  of  pro- 
cedure, but  it  is  not  competent  to  make  such 
changes  as  to  impair  the  enforcement  of 
rightH."  This  is  the  correct  rule.  It  is  too 
well  known  to  require  discussion  that  in 
amending  article  723  the  legislature  was 
seeking  to  avoid  the  effect  of  the  old  article 
In  r^^ird  to  reversals.  Under  the  former 
statnte,  the  appellate  court  was  called  upon 
to  reverse  judgments  in  criminal  causes 
whether  there  was  injury  or  not,  provided 
the  charges  were  excepted  to  on  the  trial. 
The  present  statute  requires  aflirmance  "un- 
less the  error  was  calculated  to  injure  the 
Tij^ts  of  defendaat,"  It  has  no  reference  to 
the  settled  law  in  this  state,  wherein  Judg- 
ments were  reversed  when  the  error  was  of 
a  fundamental  nature,  or  which  impinged 
upon  those  rights  guaranteed  the  accused, 
of  a  fair  "trial  by  an  impartial  jury,"  due 
proeees  of  law,  etc.  Nor  was  it  intended  to 
take  from  the  Jury  the  right  to  decide  con- 
troverted issues  of  fact,  nor  was  it  passed  fw 
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that  purpose,  nor  does  it  attempt  to  do  so. 
It  expressly  rect^izes  the  validity  of  the 
^bt  preceding  artides,  refers  to  and  empha- 
sIms  their  binding  force,  and  thereby  ex- 
pressly requires  the  court  to  give  a  written 
charge  in  all  felony  eases,  whether  asked  or 
not,  distinctly  setting  forth  the  law  appli- 
cable to  the  case.  11  Am.  &  Eng.  Enc  Law, 
1st  ed.  p.  26,  and  notes.  Article  716  places 
it  beyond  Uie  province  of  the  judge  in 
criminaJ  cases  to  discuss  the  facts  or  use 
any  argument  in  his  chax:ge  calculated  to 
arouse  the  sympathy  or  excite  thb  passions 
of  the  jury.  "It  is  his  duty  to  state  plain- 
ly the  law  of  the  case."  Article  714  (not 
included  within  the  eight,  and  therefore  not 
affected  by  it)  provides  especially  that  the 
jury  are  the  exclusive  judgee  of  the  facta 
in  every  criminal  case,  but  not  of  the  law 
in  any  case.  They  are  bound  to  receive  the 
law  from  the  court,  and  be  governed  there- 
by. Article  766  (not  referred  to  in  article 
723)  provides:  The  jury  in  all  cases  are  the 
exclusive  judges  of  the  fsets  proved,  and  of 
the  weight  to  be  given  the  testimony.  Ar- 
ticle 767  (also  outside  the  provisions  of  ar- 
ticle 723)  expressly  prohibits  the  court  from 
discussing  or  commenting  upon  the  weight 
of  the  testimony,  or  ite  bearing  upon  the 
case,  or  from  making  aiqr  remark  calculated 
to  conveiy  to  the  jury  hia  ojAnion  of  the  case; 
and  article  817  requires  the  court,  where  he 
has  misdirected  the  Jnry  as  to  the  law,  to 
grant  a  new  trial.  Then  it  may  be  deduced 
from  an  inspection  of  article  723  that  the 
legislature  never  intended,  and  does  not  wo- 
vide,  that  a  case  shall  not  be  reversed  where 
there  is  fundamental  or  radical  error.  It 
only  undertakes  to  limit  the  action  of  this 
court  in  reversing  cases  to  those  where  the 
error  is  of  a  nature  doubtful  in  ite  bearing 
upon  the  case;  that  is,  such  as  may  be  cal- 
culated to  injure  the  righte  of  the  party  on 
trial.  To  give  it  any  other  oonstniction 
would  be  violative  of  tiie  Constitution,  as  well 
as  the  plain  provisions  of  the  stetute  iteelf. 
In  construing  this  stetute,  it  must  be  pre- 
sumed tiiat  the  legislature  did  not  intend  to 
exf>eed  Its  rightful  authority  (Black,  Constr. 
&  Interpretation  of  Laws,  p.  89),  and  tliat 
it,  like  every  other  statute,  must  be  con- 
strued with  reference  to  the  intent,  scope, 
and  purpose  in  enacting  It.  Id.  p.  66.  The 
spirit  and  reason  of  the  law  must  be  looked 
to  (Id.  p.  48),  and  it  must  be  construed  so 
as  to  be  consistent  with  other  statutes  bear- 
ing upon  the  same  question,  and  which  have 
the  same  general  object  In  view.  Id.  p.  98. 
It  must  be  presumed  that  the  l^alatura 
nm-er  intended  to  do  injustice.  If  the  stat- 
ute is  doubtful,  or  ambiguous,  or  fairly  open 
to  more  than  one  construction,  that  con- 
struction should  be  adopted  which  will  avoid 
ininstice  as  a  result.  We  must  also  keep  in 
mind  another  rule  of  construction;  that  Is. 
the  presnmptiim  that  the  le^slatura  did  not 
intend  an  absurdity,  or  that  absurd  conse- 
quences shall  follow  its  enactmente.  Such 
a  result  as  will  bring  confusion,  absurdity, 
or  injustice  must  be  avoided,  if  the  terms 
of  the  act  admit,  li^dlich,  Interpretation  of 
Stotutes,  IS  268,  260,  lays  domi  .the  mof 
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rulu.  On  the  oonsinietion  given  this  statute 
by  -Uie  majority,  tliere  it  not  odIt  a  want  of 
harmony,  but  it  is  so  construed  as  to  au- 
thorize bringing  about  great  injustice,  and 
is  a  practical  orertuming  of  constitutional 
giuuranties.  Again,  if  the  legislature  can 
diotate  to  this  court  when  it  shall  or  shall 
not  reverse  a  jadgment,  the  functions  of  the 
court  have  been  usurped  by  that  body,  and 
the  judges  simply  are  made  clerks  to  record 
le^Alativc  judgments.  This  vould  be  a 
direct  infraction  of  the  Constitution,  debas- 
ing to,  arfd  destructive  of,  the  independenoe 
of  tiie  judiciary.  It  will  not  be  presumed 
the  l^slature  intended  either  to  violate  the 
Constitution,  perpetrate  injustice,  bring 
about  absurdities,  or  destroy  the  independ- 
ence of  the  judiciary.  If  so,  it  would  be  the 
plain  duty  of  this  court  to  hold  such  action 
absolutely  null  and  void. 

Article  2,  S  1,  of  the  ConstitutJon,  distrib- 
utes the  powers  of  government  into  three  co- 
ordinate branches, — ^judicial,  legislative,  and 
executive, — and  rrpressly  provides,  further, 
that  "no  person  or  collection  of  persons  be- 
ing of  one  of  those  departments  sluUI  exer- 
cise any  power  properly  attached  to  eitiier 
of  the  others,  except  in  the  instances  herein 
expressly  permitted."  The  court  itself  can- 
not direct  a  verdict  of  guilty  under  the  plea 
of  not  guilty.  6  Am.  4  Eng.  En&  Law,  p. 
93,  and  notes  for  authorities.  If  courts  can- 
not do  this,  inevitably  the  l^slature  cannot, 
nor  can  it  direct  courts  to  do  so.  The  legis- 
lature cannot  direct  courts  how  they  shall 
render  opinions.  By  the  terms  <rf  its  crea- 
tion under  the  Constitution,  this  court  de- 
cides appeals  and  renders  opinions.  To  this 
end  it  was  created  and  organized.  But  as  to 
how  it  shall  render  those  opinions  the  leffis- 
lature  is  powerless  to  direct  or  command. 
Thin  has  been  held  with  reference  to  requir- 
ing courts  to  give  written  opinions.  For  au< 
thorities  collated  on  this  subject,  see  Id.  p. 
104ft.  and  note  12.  Th«  strongest  opinion 
upon  this  subject  which  has  been  called  to 
my  attention  was  written  by  Chief  Justice 
Kield,  of  the  supreme  court  of  California,  be- 
fore his  elevation  tn  the  supreme  bench  of 
the  United  States.  Houston  v.  Williama,  13 
Cal.  24.  73  Am.  Dec.  665.  See  alRO  Vaughn 
v.  Harp.  41)  Ark.  160.  4  8.  W.  751.  It  is 
well  settled  the  legislature  otnnot  place  a 
binding  eonstnietion  on  the  Constitution. 
For  auttioritiPB  on  this  queetion,  see  8  Am. 
&  Kng.  Enc.  Law,  p.  103R,  notes  4,  6,  and 
6:  Poxccll  V.  SMe,  17  Tex.  App.  345.  360. 
Nor  can  the  legislature  authorize  the  open- 
ing of  a  cane  for  rehearing.  6  Am.  ft  Eng. 
"Enc.  Law,  p.  1038.  It  is  beyond  the  power  of 
the  l^slature  to  provide  conclusiveevidence 
of  any  fact.  Id.  p.  lOSO,  and  notes.  The  Con- 
stitution having  pointed  out  the  speciflo 
mode  or  method  of  trial  ({.  «.,  by  jury),  no 
other  method  can  obtain.  All  persons  ao- 
on"ed  of  felony  must  be  tried  by  jury,  and 
every  disputed  issue  of  fact  must  be  settled 
by  the  jurj',  and,  unless  these  issues  are 
properly  submitted,  the  jury  cannot,  of 
course,  properly  decide  them.  Id.  p.  928. 
That  the  legislature  cannot  direct  the  courts 
in  the  interpretation  of  statutes  in  this  state 
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is  well  settled.  PotoeU  v.  State,  17  Tex.  App. 
350;  ilartin  v.  Btatc,  21  Tex.  App.  1,  17  S. 
W.  430.  Article  723,  in  assutning  to  diotale 
to  this  court  how  it  shall  decide  a  case,  is 
absolutely  null  and  void.  This  court  will 
obey  the  Constitution,  and  follow  legal 
meUiods  in  dending  cases,  and  in  giving 
reasons  for  meb  decision;  and  this  must 
'necessarily  be  so  while  the  Constitution  is 
the  law  of  the  land,  and  the  judiciary  re- 
mains independent  of  the  legislative  depart- 
ment. Again,  article  1,  S  10,  of  the  Bill  of 
Rights,  provides:  "In  all  criminal  prosecu- 
tions, the  accused  shall  have  a  speedy  pub- 
lic toial  1^  an  impartial  jury."  Section  16 
of  said  article  1  jprovides:  "The  right  of 
trial  hy  jury  thail  remain  inviolate.  Hm 
legislature  i^ll  pass  such  laws  as  may  be 
needed  to  r^ulate  the  same,  and  to  maintajn 
its  puri^  and  eflQciency."  Section  19;  "No 
citizen  of  this  state  shsJl  be  deprived  of  life, 
liberty,  property,  privileges,  or  immunities, 
or  in  ai^  manner  disfranchised,  except  by 
the  due  course  of  the  law  of  the  land."  "Due 
course  of  the  law  of  the  land"  has  been  so 
often  discussed  and  dedded  it  would  seem 
a  work  of  supererogaUon  to  again  enter 
that  field.  That  the  Bill  of  Rights  and  the 
Constitution  is  a  part  *'of  the  law  of  the 
land"  will  not  be  questioned  by  courts  nor 
legislature  with  any  confidence  of  success. 
What  is  understood  by  a  fair  trial  or  a  "trial 
by  an  impartial  jury"  is  equally  well  settled. 
I  will  not  enter  into  a  discussion  of  that  sub- 
jeot  further  than  to  state  that  any  action  on 
the  part  of  the  le^slature  or  courts,  whidi 
undertiUceB  to  deprive  a  parly  accused  of 
crime  of  a  fair  trial,  or  "an  Impartial  juiy," 
or  a  ''fair  trial  by  an  impartial  Jury,"  would 
be  nugatory.  How  an  impai*tial  jury  can  be 
constituted  has  been  the  subject  of  much 
l^slatdon  and  varied  discussion  by  courts, 
but  whenever  that  impartial  jury  has  been 
impaneled  there  is  no  question  of  its  abso- 
lute right  to  pass  upon,  untranimeled  by  dic- 
tation from  courts  or  legislature,  every  dis- 
puted issue  of  fact  arising  on  the  trial,  guid- 
ed alone  by  the  court  as  to  the  law  appli* 
cahle  to  thofls  Issues,  and  any  attempt  <m 
the  part  of  the  court  to  dictate  to  the  jury 
how  they  shall  decide  such  disputed  ques- 
tion, tinder  a  plea  of  not  guilty,  would  be 
subversive  of  every  rule  of  constitutional 
law,  every  question  of  right,  and  every  prin- 
ciple applicable  to  jury  trials,  and  subver- 
sive of  our  criminal  jurisprudence.  To  au- 
thorize a  trial  court  to  inform  a  jury  that 
any  issue  is  adverse  to  the  accused,  when 
that  issue  is  disputed,  would  be  an  infrac- 
tion ot  the  inviolability  of  jurv  bials,  and 
violative  of  tiiat  portion  of  the  ^ill  of  Rights 
which  guarantees  the  accused  a  trial  under 
"due  process  of  the  law  of  the  land."  If 
article  723,  tupra,  undertakes  to  limit  this 
court  in  its  authority  to  honestly,  correctly, 
juatJy,  or  legally  decide  cases,  it  is  unconsti- 
tutional and  therefore  void;  or  if  it  under- 
takes to  dictate  when  the  court  shall  reverse 
or  affirm  oases,  it  is  equally  uneonstitutioDal; 
or,  if  it  undertaicee  to  iiihitrit  the  court  fnmi 
deciding  an  appeal  aecoTdins^to  oonstita- 
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■HoomI  nqnirementa.  It  would  be  a  pl^Iii  In- 
fraction of  thOH  sections  of  the  Constitu- 
ti<ni  pointed  out  Article  723  is  therefore 
unconstitutional  in  that  it  impairs  the  right 
■of  trial  bj  jury,  because  it  transfers,  or 
seeks  to  transfer,  to  the  court  the  right  to 
dictate  to  the  jniy  how  they  shall  decide  the 
«aae.  It  ia  mwcmstatiitional  beoauae  it  re- 
■4[aires  an  afBrmanoe,  howerer  erroneous  the 
charge  may  be.  It  takes  away  the  right  of 
■trial  by  jury,  and  transfers  it  to  the  court, 
to  be  avoided  only  by  reception;  thus  mak- 
ing the  oonstitutionaltty  of  the  law  depend- 
-ent  upon  an  excei>tion  reserved.  The  consti- 
tuti<niality  of  a  law  does  not  depend  upon  a 
InII  M  exoq>tions  reaerved  to  smne  act  of  the 
■court. 

Again,  it  ia  nnocnutitiitlonal  becanse  it 
«et>  aside  trial  by  jury.  Does  it  invade  the 
firovinee  of  the  juryT  Let  ua  see.  If  the  trial 
judge  oan,  without  an  exception  reserved, 
■charge  the  jury  to  disr^rd  the  facts 
«nd  convict  tiie  accused,  why  can  he  not  wit^ 
«qual  1^1  propriety  discharge  the  impan- 
«led  jury,  and  himself  render  a  judgment  of 
oonvictionT  What  is  the  difference,  legal- 
ly speaking.  It  is,  in  effect,  inevitably  the 
:aame  thing.  In  either  even^  the  jury  trial 
is  set  at  naught  One  is  as  hurtful  as  the 
other.  One  ia  as  unjust  as  the  other,  and 
Attended  with  as  injivrious  consequences, 
and  as  much  out  of  harmony  with  the  fund- 
amental principles  of  our  jurisprudence. 
They  both  invade  and  set  at  naught  the  jury 
trials  Invlolflliility  of  juiy  trials  is  the  ex- 
press ctnnmand  of  the  written  law.  omstitu- 
tional  and  statntOT7>  A  jury  trial  cannot 
waived.  Code  Crim.  Proe;  art  22.  This 
cannot  be  accomplished  any  more  by 
diarging  the  jury  to  convict  than  by  refusing 
a  jury  in  the  first  instance.  A  jury  cannot 
be  waived  directly;  therefore  the  waiver  can- 
not be  forced  upon  the  accused  by  devious 
And  indirect  metiiods.  The  jury  trial  should 
remain  inviolate  as  prescribed  by  our 
written  law  and  jurisprudenoe,  and  it  should 
1>e  tha  du^  of  all  courts  to  see  that  ft 
does  so  remain.  By  way  of  illustration,  sup- 
pose the  court  should  instruct  the  jury  to 
disrefrard  the  right  of  self-defense;  would 
not  this  be  directly  violative  of  the  ri^ht 
ot  trial  by  jury!  Most  dearly.  Self-defense 
has  always  been,  among  English-speaking 
fMOfite,  not  only  a  right  but  an  "inalienable 
Tight  of  every  human  beinfr."  "Self-de- 
Tenw,  therefore,"  says  Blackstone,  "as  it  is 
urtJy  called  the  primary  law  of  nature,  so 
t  is  not,  neither  can  it  be  in  fact  taken 
-away  by  the  law  of  society."  3  Bl.  Com.  4. 
■"It  may  be  riphtfully  eTereised  by  every 
liuman  being  whether  beneath  a  despot's  rule 
or  on  freedom's  soil,  whether  he  exists  in  a 
lieathni  land,  or  breathes  beneath  a  Chris- 
Han  sun.  But  still  it  is  a  law  of  necessity, 
-and  while  in  its  just  and  proper  exercise  it 
places  the  subjent  of  it  above  and  b^ond  the 
-influence  of  the  civil  or  municipal  law,  ren- 
■ders  him  irresponsible  for  his  acts  done  by 
-its  permission,  and  not  amenable  to  the  civil 
authority."  Thus  wrote  Judge  [Wheeler]  one 
of  tiie  greatest  judges  who  has  graced  the 
aupreme  court  of  this  state,  in  Lander  v. 
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Btat«,  12  Tex.  470.  And  so  that  great  com- 
mentator of  English  law,  Sir  Wm.  Black- 
stone.  It  was  BO  in  tlie  beginning,  and 
should  so  remain  to  the  end,  of  our  juris- 
prudence and  civilization,  despite  devious 
and  sinister  attacks  from  whatever  source. 
It  was  BO  recognized  as  the  law  of  this  state 
in  JfoOaadless  t.  State  (dedded  this 
court  on  the  last  day  of  the  monUi  just 
passed)  57  S.  W.  672,  wherein  Judge  Hender- 
son, speaking  for  the  court,  said:  "It  [self- 
defense]  is  the  natural  and  inalienable 
right  of  every  human  being,  and  is  to  be  held 
B&cred  and  inviolable  by  any  law  of  hunun 
or  civil  institution."  If  Belf-defense  is  "an 
inalienable,  inviolable  rights"  w  "is  to  ba 
held  aaered  and  invicdaUe  bj  any  law  of  hu- 
man or  civil  institutdon,"  how  can  it  be  made 
alienable  and  violable  for  want  of  a  bill  of 
exertions?  If  it  can  be,  It  is  not  inalien- 
able OT  inviolable."  Self-defense  is  "sacred 
and  inviolable  by  any  law  of  human  or  civil 
institution,"  and  is  a  question  of  fact  to  be 
determined  1^  the  jury.  It  cannot  be  taken 
away  so  as  to  deprive  the  accused  of  it  by 
the  court's  charge.  If  this  be  true  ol  adf- 
defense,  why  not  of  a  juiy  trial  f 

But  it  is  said  that  this  is  procedure.  In  a 
certain  sense,  this  Is  correct  So  are  the 
provisions  of  the  Constitution  with  reference 
to  "jury  trials"  procedure.  "Duo  process  of 
law"  is  procedure.  I  believe  the  assertion 
is  a  safe  one  that  no  court  would  hold  the 
finding  and  return  of  an  indictment  a 
grand  jurr  to  be  other  than  procedure.  Thm 
orgaitizatlon  and  Constitution  of  the  grand 
jury^-every  act  it  performs— is  procedure; 
the  Impanelment  of  the  trial  jury  is  proced- 
ure; the  obtaining  of  witnesses  for  or  against 
the  accused  is  procedure;  every  step  in  the 
prosecuUon  is  procedure;  and  if  the  legisla- 
ture has  the  right,  under  their  power  to  pro- 
vide reasonable  rules  of  proeedure,  to  nulli- 
fy or  restrict  the  trial  by  an  impartial  Jury, 
destroy  the  judiciary,  or  overturn  due  pro- 
cess of  law,  then  that  body  may,  at  its  will. 
Bet  aside  every  provision  of  the  ConititatioB 
where  the  rules  of  proeedure  enter,  or  can 
be  deducible,  by  simply  passing  statutes  and 
calling  them  "procedure."  It  is  thoroughly 
settled  by  a  long  unbroken  line  of  decisions 
that  the  legislature  cannot  destroy  the  in- 
dictment required  by  the  Conatltution 
providing  allegations  ^ich  do  not  eluurga 
the  offense.  Hewitt  v.  State,  26  Tex.  725,  to 
the  present  time.  See  Huntsman  v.  Btate^ 
12  Tex.  App.  619,  for  discussion  of  this  ques- 
tion. 

Bills  of  exception  have  been  and  are  re- 
quired with  reference  to  admission  and  re- 
jection of  testimony;  rules  have  been  pro- 
vided by  the  l^slature  with  r^ard  to  mak- 
ing, certifying,  and  sending  up  statements  of 
fact  on  appeal;  and  deciaicms  sustaining 
these  are  relied  on  as  authority  on  the  ques- 
tion at  isane.  There  is  no  analogy.  When 
a  question  of  fact  arises,  a  bill  of  exceptions, 
or  some  certain  rule  of  procedure,  is  re- 
quired. Why!  Because  such  matters  must 
be  verified  in  some  maimer,  so  that  the  truth 
thereof  may  be  judicially  known  by  the  ap- 
X>ellate  court,  and  it  is  neceasaryjihat  some 
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de0nite  ni1«  tx  prescribed  by  which  such 
matterB  can  be  settled  certainly  for  the 
formation  and  action  of  the  appellate  court. 
This  must  be  done  by  an  impartial  arbiter, 
— the  trial  judge.  Where  the  Constitution 
is  silent,  or  relates  it  to  the  l«^slative  dis- 
oretion,  that  Iwdy  can  provide  reasonable 
rules.  But  not  so  in  opposition  to  the  Con- 
stitution. But  tiiese  rules  of  legislative  pro- 
cedure do  not  apply  with  the  same  force  to 
charges,  because  uiey  are  written,  and  speak 
for  themselves,  under  the  verity  of  the  trial 
judge.  The  bill  of  exceptions  and  motion 
for  new  trial  cannot  add  verity  to  charges 
written  and  given  by  the  judge,  nor  in  any 
manner  affect  them.  They  remain  as  writ- 
ten, and  apeak  for  thanselves. 

Now,  with  reference  to  the  stateanents  of 
fact,  AM  extension  of  ten  days  beyond  ad- 
journment of  the  court  at  which  the  case  is 
tried  in  which  to  file  same.  This  is  singled 
out.  The  Constitution  fixes  the  terms  of 
court;  that  is,  it  requires  at  least  two  terms 
of  the  district  court  each  year  in  each 
county,  and  laws  have  been  held  null  which 
might  operate,  if  uphdd,  to  limit  t^is  num- 
ber to  Mss  than  the  neeessaiy  two  terms. 
It  is  a  mle  of  almost  miiverau  applleation 
that  all  orders,  decrees,  and  actions  of  the 
trial  court  with  reference  to  matters  trans- 
piring during  the  term  shall  be  closed  or  en- 
tered during  its  legal  term,  and  orders,  judg- 
ments, and  decrees,  except  in  special  casefl, 
occurring  subsequent  to  the  adjournment  of 
the  term,  are  treated  as  nalliUes.  So,  in  the 
absence  ol  the  helping  statute  authorizingit 


irithln  ten  days  aftw  neh  ■djonmment,  a 
statement  of  facts  would  necessarily  have- 
to  be  filed  daring  the  terms,  in  order  to  b*- 
considered  on  appeal.  I  do  not  purpose  en- 
tering the  field  of  coiutituti<mal  argument 
in  defense  of  such  act  of  the  l^slatur&  It 
does  not  restrict  any  reserved  right.  It  en- 
larges procedure  in  his  liehalf,  and  redounda 
to  the  benefit  of  the  accused.  It  extends  the- 
time  to  his  benefit,  so  he  may  seoure  a  itate- 
ment  of  facts,  to  the  end  that  the  issues  of 
his  case  may  be  passed  upon  by  the  appd- 
late  court  This  does  not  infringe,  but  en- 
larges, his  right.  So  recognizances  add  an- 
other mode  of  appealing,  and  are  not  there- 
fore restrictive,  but  enlarging  and  beneficial,, 
to  tiie  accused.  I  wish  to  etate  here  that 
the  l^slative  hoir  cannot  Infringe  Impeir, 
or  restrict  oonstitutional  guaranties,  but 
may  enlarge  in  aid  of  them.  To  the  end 
there  might  be  no  cavil  about  this  matter, 
S  29,  art  1,  Const,  was  ordained  as  follows: 
"To  guard  against  transgressions  of  the  high- 
powers  herein  delegated,  we  declare  that 
everything  in  this  Bill  of  ^ghts  is  excited 
out  vt  the  general  powers  of  government  and 
shall  forever  ronain  Invic^te^  and  all  laws 
eootrary  thereto,  or  to  the  following  provi- 
sions, shall  be  Toid."  So,  the  people,  not- 
only  in  ordaining  the  ConsUtution  enressly 
reserved  the  rights  set  forth  in  the  first  2S 
sections  of  article  1  from  the  powers  of  gov- 
ernment, but  emphasized  them  1^  adding  ( 


Beheaiing  denied  June  17, 1900; 
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WILLOW   CREEK   IRRIGATION  COM- 
PANY et  oI.,  AppU., 

V. 

Barah  C.  MICHAELBEN,  Beapt. 
(21  Utah,  248.) 

•1.  VtAb  CToasp.  iMvm  1888, 1  9780,  mwt 
be  eoBvtraeA  to  refer  to  a  "natural 
stream,  or  other  nataral  source  of  sopply." 
flowtnff  or  situated  upon  Ift&ds  over  which  the 
soverelgntj  has  Aominion,  or  whleb  forms  a 
part  of  the  public  domain,  and  not  to  streams 
or  sprlntts  or  other  waters  artslny  thronffb 
percolation  upon  land,  after  It  has  been  seg- 
resated  from  the  public  domain,  and  the  title 
thereto  has  passed  Into  private  ownership. 

S.  Water  lBt«vmflB|cllnv  with  the 
vvown'i  or  flowing  ttaroosti  It  by  filtration 
or  percolation,  or  bj  chemical  attraction.  Is 
but  e  romponent  part  of  the  earth,  has  no 
obaractertfftlc  of  ownenAlp  distinct  from  the 
land  Itself,  and  the  roles  of  law  applying  to 
the  appropriation  of  surtaee  waters  do  not 
apply  thereto. 

(March  SO.  1900.) 

*Hpadno<tes  by  Babtch,  Ch.  J. 

Note. — Upon  the  question  of  the'approprla- 
Uou  of  pwoolatlDE  waters,  ae«  note  to  Sullivan 
V.  Northern  Spy  Mln.  Co.  (Utah)  80  L.  R.  A. 
IM,  and  tbe  sabseqaent  cases  of  Bmenlng  v. 
Dorr  (Ceio.)  86  L.  R.  A.  640 ;  and  TIneland 
Irrlr.  D(st.  V.  Asusa  Irrls.  Co.  (Cat.)  46  L.  B. 
A.  820. 
51  U  R.  A. 


APPEAL  by  plaintiff  from  a  Judgment  of 
the  District  Court  for  San^te  County 
in  favor  of  defendant  in  an  action  brought 
to  restrain  defendant  from  diverting  water 
fnan  a  marsh  which  was  alleged  to  be  th* 
source  of  a  supply  which  had  been  appropri- 
ated by  plaintiffs.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Meiars.  William  K.  Reid  ^nd  Jamea 
W.  Oherryi  for  appellants: 

The  ownership  of  ihe  water  and  use  and 
appropriation  of  the  waters  of  the  running- 
streams  for  irrigation  and  domestic  use  are- 
proper  subjects  of  legislation. 

Stowell  V.  Johnson,  7  Utah,  227,  26  Fae. 
290;  Tvnker  v.  NiohoU,  1  Colo.  651. 

The  source  of  the  waters  involved  in  thla- 
case  is  the  same  as  that  of  all  other  water- 
courses in  this  state.  All  are  supplied 
waters  issuing  from  tbe  land  of  various  own- 
ers. If  one  owner  can  obstruct  the  waters- 
arising  upon  his  land  as  against  a  prior 
pn^riatair  of  the  same,  all  such  landowner* 
can  do  BO  as  well,  and  whole  streams  cats 
be  dried  up,  notwithstanding  the  prior  ap- 
propriation thereof. 

Btowell  V.  Johnton,  7  Utah,  227,  20  Paa» 
290;  Drake  v.  Earhart,  2  Idaho,  716,  23  Pae,. 
641 ;  Btrickler  v.  Colorado  Springt,  16  Colo. 
61,  26  Pac  313;  Malad  Valley  Irrig.  Co.  v. 
Campbell,  2  Idaho,  378,  18  Pac  62:  Jon«m 
T.  Adams,  19  Nev.  7B,  6  Pao.  442. 
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TIm  owner  of  land  on  which  a  iprlng  ii 
loomted  haa  no  right  to  appropriate  the  wa- 
ters thereof  for  i^igation,  as  against  a  prior 
appropriator  of  water  from  a  stream  into 
iniich  the  water  of  the  sprii^  passes  by  per- 
colation or  seepage. 

Bruening  v.  Dorr,  £3  Colo.  196,  S6  L.  R. 

A.  640«  47  Pao.  290. 

The  doctrine  ot  prior  apprmriation  ex- 
tends to  all  running  streams^  whether  run- 
ning through  either  publio  or  private  lands. 

Coffin  T.  Left  Hand  Ditch  Co.  6  Colo.  443; 
Tkomtm  T.  Chtiraud,  6  Colo.  S80;  Hammond 
T.  Jtose,  11  Golo.  524,  19  Pae.  466  ;  Olough 
r.  Wing  (Arix.)  17  Pao.  453;  Jfoyer  t.  Pret- 
ton,  6  Wjo.  SOS,  44  Pac.  845. 

Even  a  riparian  owner  of  lands  on  both 
•Hm  of  a  natural  stream  cannot  obstruct 
the  stream  to  the  exclusion  of  a  lower  pro- 
prietor, or  divert  the  stream  from  Its  nat- 
nral  eonrse;  and  this,  even  if  the  stream 
ariasB  on  the  lands  of  the  upper  proprietor. 

Bloodgood     Ayert.  108  K.  Y.  400,  16  N. 

B.  433;  JTetooV  T.  VaUan,  8  S.  D.  87,  66  N. 
W.  911;  AMble  T.  Atwry,  88  Iowa,  47,  56  K. 
W.  77. 

Measra.  William  D.  IdvlBsatom  and  A. 

&  OlirlBteiuMni,  for  respondent; 

The  statute  when  it  refers  to  "anj  nat- 
ural etresm,  watercourse,  lake,  or  spring,  or 
Other  natural  aouroe  of  supply,"  should  be 
oonstrued  as  meaning  *^tural  stream,  wa- 
teroonrse,  etc.,"  oyer  which  the  govemia^t, 
Tbderal  and  stat^  has  eontnd. 

It  refers  to  water  wUdi  is  part  of  the 
vublie  dMnain,  or  ownership  of  which  has 
been  reserved  from  grants  of  publio  land, 
and  not  to  waters  arising  in  the  lands  of 
a  private  owner  after  he  has  acquired  sneh 
ownership,  or  to  such  water  so  long  it 
remains  upon  his  claim. 

Creaoent  Min.  Co.  v.  Silver  King  Jfm.  Co. 
17  TTtah,  444,  54  Pae.  247 ;  Black's  Pomeroy, 
Water  Bights,  SI  30,  44,  and  easea  eited. 

The  United  States  In  parting  with  its  do- 
main always  gives  the  title  aheoluie,  ex- 
tending skyward  indefinitely  and  to  the  cen- 
ter of  the  earth,  sabject  only  to  such  re- 
strictions and  reservations  as  minerals,  wa- 
ters, watercourses,  channels,  etc.,  as  provid- 
ed 1^  local  laws,  and  customs  of  the  sev- 
eral states  duly  approved  by  Congress,  and 
1^  such  other  I^siatlon  as  Gragress  deans 
expedient. 

Black's  Pomeroy,  Water  Sights,  §  82; 
lindley,  Mines,  U  80,  208,  779. 

Bartek,  Ch,  J.,  didivered  tite  oidnioii  of 
the  court: 

This  action  was  brought  to  restrain  the 
defendant  from  interfering  with  the  water 
of  a  certain  spring,  and  to  quiet  title  to  the 
nse  of  the  water  in  the  plaintiffs.  It  ap- 
pears from  the  findings  of  fact,  which  are 
not  disputed,  that  the  plaintiff  company  is 
a  eorporatlon  duly  organized  and  existing 
uidar  the  laws  of  Utah,  and  its  badness  is 
to  eontrol  and  distribute  to  Ite  itockhold- 
•ra,  for  tiie  purposes  of  Irrigation,  tha  wa- 
ter of  Vnilow  oredE  and  ite  tributaries.  In 
the  eonnty  of  Sw^etc^  itate  of  Utah;  The 
61  lu  R.  A. 


stockholders  are  owners  of  land  which  is  be- 
ing irrigated  from  that  stream,  and  the 
plaintifls  are  the  owners  by  appropriation 
of  all  the  waters  flowing  therein.  In  tii» 
year  1891  tiie  United  States  govemmenteon- 
veyed  by  patent  to  the  defendant  a  certaiik 
tract  of  land,  snd  thereafter  water' appeared 
on  the  land  from  natural  causes,  and  formed 
a  bog  or  marsh.  The  water  stood  still  in  a 
natural  depression  covering  about  three 
fourths  of  an  acre  of  land,  and  increased  in 
volume,  until  1895,  When  it  flowed  in  a 
stream,  through  a  natural  depression,  into- 
Willow  ereefc,  and  thereafter  continued  to- 
flow  from  the  bog  or  marsh  into  that  credc, 
and  the  plaintiffs  used  it  with  the  other  wa- 
ter of  the  stream.  In  October,  1898,  and 
January,  1899,  the  defendant,  by  means  of 
a  dam,  diverted  the  water  flowing  from  tbe- 
bog  or  marsh,  and  thereby  prevented  its 
flowing  into  Willow  creek,  and  its  use  by 
the  plaintiffs.  The  defendant  tiias  diverted 
the  water,  claiming  ownership  thereof  and 
right  to  ite  use  upon  her  hmd.  At  the  trial 
the  court  raidered  jndgmant  in  hvor  of  the 
defendant. 

The  decisive  question  to  be  determined 
upon  this  appeal  is  whether  the  defendant,, 
by  virtue  of  her  patent  to  the  land  on  which 
the  b<^  or  nuursh  was  formed,  is  the  owner 
of  the  water  in  dispute.  The  appellants- 
contend  that  notwithstanding  the  fact  that,, 
at  the  time  the  govemnwnt  oinmiyed  the- 
land  to  the  respondent,  there  waa  no  hog  or 
marsh  thereon,  nor  any  water  Issuing  or 
flowing  therefrom,  the  stream,  which  uter- 
wa*dB  began  to  flow,  and  thenceforward  con- 
tinued to  flow  therefrom,  waa  a  naturaf 
stream,  and  subject  to  appropriation,  under 
3  2780,  Utah  Comp.  Laws  1888,  and  that 
they  had  a  right  to.  and  did,  appropriate- 
the  water  thereof.  The  respondent  insiste 
that  since,  at  the  time  the  titie  to  the  land 
vested  in  her,  the  water  in  question  had  not 
come  to  the  surface  and  ite  'ezistonce  waa 
unknown,  the  riKht  to  such  water  passed  to 
her  with  the  title  to  the  land,  as  a  part  of 
the  purchase,  and  was  not  included  within 
the  terms  of  the  stetute,  and  not  subject  to- 
appropriation.  In  the  section  of  the  stet- 
ute referred  to,  it  is  provided:  "A  right 
to  the  use  of  water  for  any  useful  purpose, 
such  as  for  domestic  purposes,  irrigating 
lands,  propelling  maehineiy,  washing  and 
sluicing  ores,  a^  other  like  purposes,  la 
hereby  rect^ized  and  acknowledged  to  have 
vested  and  accrued,  as  a  primary  right,  to- 
the  extent  of  any  reasonable  necessity,  for 
such  use  thereof,  under  any  of  the  follow- 
ing circumstances:  (1)  Whenever  any 
person  or  persons  shall  have  taken,  divert- 
ed, and  used  any  of  the  unappropriated  wa- 
ter of  any  natural  stream,  watercourse,  lake, 
or  spring,  or  other  natiural  source  of  sup- 
ply." Undoubtedly,  under  this  provision, 
any  person  or  persons  may  divert  and  uso 
the  unappropriated  water  of  ai^  "natural 
stream,  watercourse,  lake,  or  spring,  or 
other  natural  source  of  supply,"  for  any  of 
the  purposes  mentioned  in  the  stetute,  but 
it  ia  evident  that  the  enactment,  althon^ 
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comprehensivfl  terms  are  empl<^ed  therein 
in  reference  to  the  appropriation  and  nee  of 
water  for  the  purposes  of  irrigation,  must 
be  construed  to  mean  a  "natural  stream,  or 
other  natural  source  of  supply,"  flowing  or 
situated  upon  lands  over  which  the  bov- 
ereignty  has  dominion,  or  which  forme  a 
part  of  the  public  domain, and  nottostreama 
or  springs  or  other  waters  arising  through 
|>ercolntion  upon  land,  after  it  has  been  seg- 
regated from  the  public  domain,  and  the 
title  thereto  passed  into  private  ownership. 
The  statute,  therefore,  cannot  be  so  inter- 
preted as  to  include  a  stream  flowing  from 
a  bog  or  marsh  like  the  one  in  the  case  at 
4>ar,  which  did  not  make  its  appearance 
upon  the  surface  until  after  the  land  had 
Ibeen  purchased  from  the  government  by  a 
iprivate  individual. 

When  the  United  States  issued  its  patent 
>to  the  respondent,  neither  the  bog  nor 
marsh,  nor  the  water  in  question,  was  visi- 
ble upon  the  land  conveyed.  Nor  was  there 
-any  known  and  defined  subterranean  stream 
■thereon.  At  that  time  the  water,  if  it  ex- 
isted at  all,  was  percolating  through  the 
■ai^l,  or  fioi^ng  in  a  aubterranean  stream, 
having  no  draned  or  known  channels, 
■ooursea,  or  baidcs.  Water  so  percolating 
-and  flowing  forms  a  part  of  the  realty,  and 
belongs  t«  the  owner  of  the  soil.  A  con- 
veyance or  grant  by  the  United  States  of 
■any  part  of  the  public  domain  to  a  person, 
natural  or  artificial,  carries  with  it  the 
Tight  of  filtrating  or  percolating  water,  and 
to  streams  flowing  through  the  soil  beneath 
the  aurfaea,  but  in  andwned  and  unknown 
■ehannela,  juat  the  same  oa  it  carries  with  it 
the  riffht  to  rocks  and  minerals  in  the 
^ound  which  have  not  been  reserved  in  the 
instrument  of  conv^ance  or  by  statute. 
Water,  intermingling  with  the  ground  or 
flowing  through  it  by  filtration  or  percola- 
tion or  by  chemical  attraction,  is  but  a  com- 
ponent part  of  the  earth,  and  has  no  charac- 
teristic of  ownership  distinct  from  the  land 
itself.  In  the  eye  of  the  law,  water  m  com- 
mingled and  flowing,  or  motionless,  under- 
neaui  the  surface,  is  not  the  subject  of  own- 
ership apart  and  distinct  from  the  soil.  If, 
however,  subsurface  streams  of  water  flow 
in  clearly-defined  channels,  it  is  otherwise, 
for  then  the  rules  of  law  applicable  to  sur- 
face streams  and  waters  apply.  In  Gfould, 
Waters,  S  280,  the  author  says:  "Water 
percolating  through  the  ground  beneath  the 
surface,  either  without  a  deflnita  ehannri  or 
in  conrses  which  are  unknown  and  unasoer- 
tainaUe,  belongs  to  the  realty  in  which  it  is 
found.  The  rule  that  a  man  may  freely  ai^ 
absolutely  use  Ms  property,  so  long  as  he 
4oeB  not  directly  invade  that  of  hia  neigh- 
'bor,  or  consequentially  injure  his  clearly- 
.defined  rights,  it  applicable  to  the  interrup- 
tion of  subsurface  supplies  of  water  or  of 
jt  stream,  and  the  damage  resulting  there- 
from is  not  the  subject  of  legal  redress.  The 
landowner  may  therefore  make  a  ditch  to 
•drain  his  land,  or  dig  a  well  thereon,  or  open 
and  work  a  quarry  upon  it,  or  otherwise 
■change  its  natural  condition,  although  so 
Jil  L.  R.  A. 
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doing  be  intermpta  the  underground  sources 
of  a  spring  or  well  on  his  neighbor's  land." 
So,  in  Kinney,  Irrigation,  S  49,  it  is  said; 
"Percolating  waters  are  those  which  pass 
through  the  ground  beneath  the  surface 
without  definite  channels,  although  the  same 
rules  of  law  ^vern  those  which  have  defi- 
nite channels,  Dot  the  oouna  of  which  is  uk- 
known  and  unaacertainable.  Where  there 
is  nothing  to  show  that  the  waters  of  a 
spring  or  well  are  supplied  by  any  defined 
flowing  stream,  the  presumption  will  be  that 
they  have  their  source  in  the  ordinary  per- 
colations of  water  through  the  soil.  Perco- 
lating waters,  and  those  whose  sources  are 
unknown,  belong  to  the  realty  in  which  they 
are  found."  In  Bloo^ood  v.  Ayera,  108  V. 
Y.  400,  15  N.  E.  433,  Mr.  Justice  Finch,  de- 
livering the  opinion  of  the  court,  eaid: 
"Such  a  spring  belongs  to  the  owner  of  the 
land.  It  13  OS  much  his  as  the  earth  or  min- 
erals beneath  the  surface,  and  nmie  of  the 
rules  relating  to  watercourses  and  their  di- 
version apply.  Broadhent  v.  Hamatiotham, 
34  Eng.  L.  ft  Eq.  653;  RatPMtron  v.  Tay- 
lor, 33  Eng.  L.  ft  Eq.  43S ;  Delhi  v.  Toumans, 
45  N.  Y.  362,  6  Am.  Rep.  100;  Ooadate  v. 
Tutth,  29  N.  Y.  466;  ElUt  v,  Dunotm,  81 
Barb.  234;  Barklej/  v.  WiUxm,  86  N.  Y.  147, 
40  Am.  Rep.  S19.  1%e  only  exception  es- 
tablished by  the  authorities  is  that  of  cer- 
tain underground  streams  or  rivers  which 
are  known  and  notorious,  and  flow  in  a  nat- 
ural channel  between  defined  banks.  A  few 
exceptions  are  admitted  to  exist,  and  others 
may  oocur;  but,  outside  of  these,  subsurface 
oiurents  or  percolations  are  not  governed 
the  rules  and  regulations  respecting  the  use 
and  diversion  of  watercourses,  and  they  may 
be  intercepted  or  diverted  by  the  owner  of 
the  land  for  any  purpose  of  his  own."  In 
Metoalf  V.  Tflelaon,  8  S.  D.  87,  65  N.  W.  911, 
it  was  said:  "As  the  hidden  water  in  the 
plaintilTs  soil  belonged  to  him  as  a  part  of 
it,  he  might,  by  artificial  means,  separate 
it  from  the  soil,  and  it  would  still  belong  to 
him.  "Bib  might  sink  a  well,  into  which  such 
Trater  would  work  its  way,  and  the  accumu- 
lation in  the  well  would  atill  be  his,  and  sub- 
ject to  his  proprietary  control."  So,  in 
Frcusier  v.  Brmon,  12  Ohio  St.  294,  it  was  ob- 
served :  "The  law  cannot  properly  limit  the 
ordinarily  absolute  domimon  of  the  owner 
of  the  soil,  in  respect  to  things  concealed 
and  hidden  in  the  bowels  of  the  earth,  nor 
recognize  an  adjoining  proprietor  as  having 
claims  upon,  or  righto  in,  a  thing  passing 
under  the  suface  of  his  neighbor's  land,  the 
existence  of  which  was  first  revealed  by  the 
very  act  which  would  constitute  the  subject- 
matter  of  lus  complaint.''  And  in  Crrmsmt 
Uin.  Co.  T.  Biloer  King  Uin.  Co.  17  Utah, 
444,  S4  Poc  244,  this  court  said:  "The  wa- 
ters issuing  from  the  artificial  tunnel  into 
the  lake  ore  found  to  be  undergroimd  per- 
colating waters  from  the  mining  claim  of 
the  defendant,  and  not  waters  naturally 
flowing  in  a  stream  with  a  well-defined  chan- 
nel, banks,  and  course.  Under  such  a  state 
of  facts,  the  law  seems  to  be  well  settled 
that  water  percolating  through  the  soil  is 

Digiiized  by  VjOOg  IC 


-1000. 


Willow  Ckuk  IsKWATnnr  Ga  t.  UnaABLani. 


■tMi,  ud  euuwt  be,  distioffnished  from  the 
Mil  iUdi.  The  owner  of  the  soil  is  entitled 
to  the  wfttere  percolating  through  it,  and 
auch  water  is  not  subject  to  appropriation. 
The  ordinary  rules  of  law  applying  to  the 
appropriation  of  surface  streams  do  not  ap- 
ply to  percolating  water  and  subterranean 
streams,  with  undefined  and  unknown 
«ourses  and  banks."  Kinney,  Irrigation,  S 
-4a ;  Washb.  Easem.  p.  SOS,  par.  2 ;  Hanaon 
T.  MeCue,  42  Gal.  308,  10  Am.  Bep.  20B; 
Jloath  T.  Driteoll,  20  Conn.  S33,  62 
Am.  Dec.  362;  Holdemon  v.  Bntckhart, 
-45  Pa.  614.  84  Am.  Dec  611 ;  Ac 
4on  T.  BlundeU,  12  Mees.  &  W.  324; 
rajfloT  V.  Welch,  S  Or.  100;  Southern  P.  H. 
Co.  T.  Dufour,  06  Gal.  616,  10  L.  R.  A.  02, 
30  Pac.  783;  Ocean  dFrove  Camp  Meeting 
J  MO.  T.  Aebury  Park  Comn.  40  N.  J.  Sq. 
-447,  3  Atl.  108;  Delhi  r.  Yotmana,  46  N. 
Y.  362.  6  Am.  R^.  100;  Willimne  t.  Ladew, 
161  Pa.  283.  20  Atl.  64;  Jfotier  t.  CaldtoeU, 
7  NcT.  363;  Chaee  t.  Silveratone,  62  Me.  176, 
■16  Am.  Rep.  419;  Ghatfield  t.  Wileon,  28 
Vt.  49;  Delhi      Yovmane,  60  Barb.  316. 

It  appearing,  in  the  case  at  bar,  that  at 
4he  time  of  tiie  eonvi^aiice  of  the  land 


the  goremment  the  water  in  question  was 
not  visible  thereon,  nor  its  existence  known, 
and  there  being  nottiing  to  show  that  it 
flowed  thereon  at  any  previous  time,  or  that 
there  was  at  the  time  of  the  purchase  any 
well-defined  and  known  subterranean  stream 
there,  the  presumption  is  that  the  water  was 
percolating  through  the  earth,  and  that  the 
stream  in  question  is  the  result  of  filtration 
or  percolation;  and,  the  water  having  com- 
menced to  flow  after  the  patent  was  issued, 
it  belongs,  under  the  authorities,  as  we  have 
seen,  to  the  respondent  or  owner  of  the  land 
as  a  part  thereof.  The  water  was  therefore 
not  subject  to  appropriation  under  any  stat- 
ute or  rule  of  law,  and  by  its  use  the  appel- 
luit  acquired  no  title  to  it.  Hence  the  re- 
spondmt  had  the  lawful  right  to  divert  and 
use  the  water  in  sudi  manner  as  she  dioea. 
Mid  may  continue  to  do  so.  The  court  eom- 
nutted  no  error  in  deciding  this  ease  in  her 
favor. 

The  judgment  it  affirmed  toith  oo»ta, 

MeOwty,  lOatrlct  Judg^  concurs.  Bu- 
kla,  J.,  ooneurs  in  result. 

\. 


VIRGINIA  SUPREME  GOURT  OP  APPEALS. 


Charles  S.  TABB  et  al„  Appts., 

V. 

COMMONWEALTH  of  Virginia  et  at. 

(  Ta.  ) 

1.  Tax  Mseaamenta  on  IkhA  made 
pcndlns  m  life  estate  are  not  a  Hen  on 
the  fee  where  the  statute  requires  the  aness- 
ment  to  be  against  tbe  life  tenant  as  such, 
and  authorises  a  tale  of  bis  chattels  as  well 
as  of  bis  estate  In  the  property  to  par  the 
tax,  end  then  ezpreaslr  provides  that  it 
shall  not  be  so  construed  as  to  atFect  the 
title  of  a  tenant  in  reversion  or  remainder 
to  real  estate  sold  for  default  ol  the  life  ten- 
snt 

9.  The  Men  of  a  eltr  for  Its  taxes  on 
Innd  in  posseaslon  of  a  life  teliant  Is 

not  extended  to  the  fee  bj  a  charter  provl- 
alon  that  If  land  Is  sold  to  the  citr  for  taxes, 
and  not  redeemed,  the  city  or  Its  assltms  shall 
acquire  an  absolute  title  to  the  same  In  fee, 
where  the  other  charter  provisions  and  the 
onllnanees  follow  In  all  material  respects 
the  general  tax  laws  of  the  state  which  give 
a  lien  only  on  the  Hfe  estate,  and  under  the 

Note. — That  taxes  accruing  during  a  life 
«state  are  liens  on  that  estate  alone,  and  not 
on  the  fee  In  the  property,  where  the  laws  re- 
pairs them  to  be  assessed  In  the  name  of  the 
owner,  and  make  his  personalty  liable  to  their 
payment,  see  also  Ferguson  v.  Qninn  (Tenn.) 
S3  L.  R,  A.  68S,  and  note  thereto  on  the  effect 
«n  estates  In  reversion  or  remainder  of  a  tax 
asle  during  the  existence  of  a  life  estate. 

As  to  eir«ct  of  tax  sale  on  land  held  by  life 
tsoant,  see  Bstabrook  v.  Boyon  (Ohio)  32  L.  R. 
A.  809.  and  note,  in  which  effect  of  purchase  by 
the  life  tenant  Is  also  considered. 

As  to  dnty  of  life  tenant  to  pay  taxes,  eee 
Mete  to  Defveeas  T.  I«ks  (Mich.)  82  L.  B.  A. 
T44. 

.SI  L.  R.  A. 


charter  the  Hen  extends  only  to  the  life  es- 
tate In  case  the  property  Is  struck  off  to  a 
private  bidder,  while  no  opportunity  for  re- 
demption Is  given  to  a  reVerslMer  or  re< 
malndsrman. 

(OardieeU,  /..  «<UMt*.) 

(January  26,  1900.) 

APPEAL  by  petitioner  from  a  decree  of  the 
Circuit  Court  for  Henrico  CV>unty  allow- 
ing the  lien  of  interveners  for  past-due  taxes 
in  a  suit  for  the  partition  of  certain  real  es- 
tate. Reverted. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Thonuw  K.  Onrter  and  Chris- 
tian ft  Clirlstlan,  for  appdlanta: 

The  remaindermen  and  present  owners  of 
the  land  are  not  liable  for  taxes  accrued 
during  the  life  of  P.  M.  Tabb  and  wife,  and 
neiUier  the  state,  city,  nor  county  has  a  lien 
for  taxes  on  said  land. 

The  life  tenant  must  pay  taxes  aeeming 
during  his  tenancy. 

Whyte  y.  Haahville,  2  Swan,  366 ;  Spong- 
ier \.  York  County,  13  Pa.  322;  Cooley, 
Taxn.  2d  ed.  399;  Oarland  v.  Garland,  73 
Me.  97 ;  Eatabrook  v.  Royon,  62  Ohio  St.  318, 
32  L.  R,  A.  806,  and  note,  39  N.  £.  808. 

Taxes  accruing  during  a  life  estate  are 
liens  on  that  estate  alone,  and  not  on  the 
fee  simple  in  the  property,  where  the  laws 
require  them  to  be  assened  In  the  name  of 
the  owner,  and  make  him  personally  liable 
to  their  payment. 

Ferguson  v.  Quiwt,  97  Tenn.  46,  33  U  R. 
A.  688,  36  S.  W.  576;  Blackwell,  Tax  Titles, 
4th  ed.  630,  *549. 
This  must  be  so,  as  otherwise  the  remain* 
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derman,  whose  name  does  not  appear  in  the 
aeeeasment  list,  nor  in  any  other  of  the  pro- 
ceedings, would  be  deprived  of  his  property 
without  due  process  of  law. 

Blackwell,  Tax  Titles.  4th  ed.  030;  Minor, 
Tax  Titles,  45,  46,  168;  Kinn  v.  Mullina,  171 
U.  S.  404,  43  L.  ed.  214,  18  Sup.  Ct.  Rep. 
92S ;  Staata  v.  Board,  10  Oratt.  400 ;  Matneg 
T.  BatUff,  00  V&.  231.  31  B.  E.  512. 

Laws  r^^Isting  the  assessment  and  col- 
lection of  taxes  are  to  be  strictly  construed, 
as  they,  to  a  certain  extent,  deprive  the  own- 
er of  nia  property  without  rendering  him 
proper  compeusaUon  therefor. 

Richmond  v.  Daniel,  14  Gratt.  88S;  Mont- 
gomery  County  Super*,  v.  TaUant,  90  Va, 
723,  32  8.  E.  479;  Boon  fimmoM,  88  Va. 
264.  13  S.  B.  430;  OomMned  Bono  A  Ptoner 
Co.  T.  Flnwmoy,  88  Va.  1029.  14  S.  E.  976. 

Mr.  A.  J.  Momtacm,  Attorney  General, 
for  appellees: 

When  delinquent  land  is  sold,  and  in  de- 
fault of  a  purchaser  the  same  is  bid  in  by 
the  commonwealth,  tiien  'Uie  latter  stands  as 
the  owner  of  this  property  by  operation  of 
law. 

Com.     ^sJUin,  96  Va.  146.  28  8.  E.  177. 

It  is  tarue  that  the  person  owning  the  land 
may  pay  the  taxes,  and  a  levy  upon  hii  per- 
sonalty may  be  made  for  such  tax.  yst  \fj 
virtue  of  the  statute  the  lien  attaches  to  the 
land  instantly  and  permanently. 

aimmona  v.  Lj/Ie,  32  Gratt.  758 ;  Com.  t. 
A-aklin,  96  Va.  149,  28  8.  E.  177;  Fenlery  t. 
Dotter«r,  00  Ga.  198. 

Mr.  HenxT  B.  Pollard,  for  appellee  0U7 
of  Richmond: 

The  statute  (S  636)  has  no  application  to 
taxes  levied  under  tiie  charter  of  the  city 
of  Richmond. 

The  fact  that  the  city  Is  given  ample  pow- 
ers show  that  the  law-making  power  did 
not  intend  for  it  to  be  affected  by  the  gen- 
eral laws  on  this  subject. 

Endlidi.  Interpretation  of  8tatnteB,  89 
227,  228. 

Then  is  fio  limitation  on  the  time  within 
which  the  city  of  Richmond  may  enforce  the 
lien  which  it  has  under  its  charter  for  taxes 
assessed  by  the  city  on  real  estate  therein. 

PoweU  T.  Riokmond,  94  Va.  79,  26  8.  K. 
389. 

Both  under  the  general  statutes  and  under 
the  charter  of  the  city  the  estate  of  a  re- 
mainderman is  liable  for  taxes  assessed 
against  the  property  while  held  by  the  life 
tenant. 

All  property  interests  should  be  taxed. 
Mid  the  taxation  should  be  uniform  and  ad 
valorem. 

The  law  Is  complied  with  when  the  assess- 
ment or  listing  ii  made  in  the  name  of  the 
life  tenant. 

2  Chitty's  BI.  p.  120. 

His  estete  is  a  freehold  estate,  and  he 
stands  for,  or  represents,  thm  whole  estate, 
whether  it  be  for  life,  for  a  term,  or  In  fee. 

The  policy  of  the  tax  laws  is  undoubtedly 
to  create  liens  <»  rem  in  favor  of  the  taxing 
power. 

25  Am.  &,  Eng.  Ene.  Law,  p.  268;  Oater- 
herg  T.  UnuM  Tnut  Co.  03  U.  S.  428,  28  L. 
61  L.  R.  A. 


ed.  966 ;  Cooper  t.  HoZmes,  71  Md.  20,  17 
Atl.  711;  Com.  T.  AefeUfi.  OB  Va.  145.  28  &. 

E.  177. 

A  listing  to  the  life  tenant  is  all  that  ia- 
sufficient  to  give  a  lien  upon  the  whole  es- 
tate, both  for  life  and*  in  remainder. 

Cooley,  Taxn.  890;  Pike  v.  Wassell,  04  U* 
8.  711,  24  L.  ed.  807 :  Vamev  v.  Btevena,  22 
Me.  334;  Stetson  t.  Day,  61  Me.  434;  Coinir 
T.  Ohabert,  3  Edw.  Ch.  312;  MoMUlan  T. 
Bobbine,  6  Ohio.  28;  Phelon  T.  Bm/lan,  25> 
Wis.  679. 

One  in  possession  or  having  the  ownerahip- 
of  real  estate  must  pay  the  taxes  assessed  on 
the  value  of  such  land,  no  matter  whether 
his  ownership  be  that  of  fee  or  of  a  mere  Iif» 
estate. 

Defrecse  v.  Lake,  109  Mich.  416,  32  L.  R. 
A.  744,  67  N.  W.  606;  Arnold  v.  Smith,  9 
Bush.  163;  Duboit  v.  Campau,  24  Mich.  360; 
Lacey  v.  Davie,  4  Mich.  140,  66  Am.  Dee. 
524. 

The  special  provisions  of  the  charter  over- 
ride the  provisions  of  the  section  of  the- 

Code. 

Norfolk  T.  JTorfotk  Landmmrk  Pub.  Co.  96- 
Va.  564. 28  S.  E.  9S0;  Watkine  v.  Green,  101 
Mich.  493,  60  N.  W.  44. 

When  the  statute  for  the  collection  of  m- 
tax  provides  a  mode  for  confirming  and  oon- 
testing  an  assessment,  the  assessment  can* 
not  be  said  to  deprive  the  owner  of  his  prop- 
erty without  due  process  of  law. 

Palmer  t.  MoMahon,  133  U.  8.  660.  33  L. 
ed.  772.  10  Snp.  Ct.  Rep.  824. 

On  tuition  for  rehearing. 

The  legislature  may,  fl  it  shall  deem  it 
proper  or  necessary  to  do  so,  make  the  Ilea 
a  first  claim  on  Uie  property,  with  prece- 
dence of  all  other  claims  and  liens  whatso- 
ever, whether  created  by  judgment,  mort- 
ga^  execution,  or  otherwise,  and  whether 
arising  before  or  after  tiie  assessment  of  the- 
tax. 

Cooley,  Taxn.  446 ;  Thomaa  T.  Jonee,  94 
Va.  766,  27  8.  B.  813;  Oster&er^  t.  UnUm 
Tnut  Co.  93  U.  S.  428, 23  L.  ed.  966;  Cooper 
T.  ffolmes,  71  Md.  20,  17  Atl.  711. 

Without  statutory  pTobibitiim.  the  whoto- 
estate,  life  and  remainder,  passes  by  *'  m1» 
for  delinquent  taxes. 

Watkine  v.  Oreen,  101  Mich.  403,  60  H. 
W.  44. 

If  the  law  be  as  determined  by  the  court,, 
that  the  whole  vmlne  of  the  estate — that  iM, 
the  whole  fee-simple  int«rest — ^must  be  as- 
certained, and  the  tax  assessed  on  the  whole 
value,  and  the  life  tenant  alone  made  liable- 
for  its  payment,  then  the  law  is  a  clear  vio- 
lation of  Uie  constitutional  requirement  that 
taxati<m,  wheUier  imposed  By  the  state, 
county,  or  corporata  bodies,  shall  be  e^ual 
and  uniform. 

It  is  self-evident  that  the  life  estate  is  of 
less  value  than  the  fee-simple  estate.  If  the 
tax  is  solely  the  tax  of  the  life  tenant,  then- 
he  haa  been  taxed  upon  property  not  his. 

The  duty  of  the  life  tenant  to  pay  th» 
taxes  is  a  oomnum-lmw  dntj.  reoognixed 
such  for  ages. 

See  Clark  v.  Middleeworth,  82  Ind.  Mt^ 
Quoting  l^oda  t.  Mdlloy,  Ifr^  Hnn,  226b 
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Taking  th«  renti  and  proflti,  the  law  im- 
jKwed  the  duty  of  paying  taxea. 

Ko  injuatice  can  be  £me  the  remainder- 
man by  the  life  tenant  failing  to  pay  the 
taxea,  oecauBe  oourta  of  equi^  are  alwaya 
-opMi  to  oMnpel  tha  payment  of  taxea  1^  tha 
life  tenant,  and,  on  oia  fidlure^  a  receiver 
may  be  appointed  to  take  charge  of  the  prop- 
erty and  rent  it,  the  courts  holding  that  the 
failure  to  pay  taxes,  in  effect,  ctHiatitutes 
watte  on  the  part  of  the  life  tenant. 

Pike  T.  Waasell,  04  U.  S.  711,  24  L.  ed. 
-307 ;  Vamey  v.  Stevens,  22  Me.  334 ;  Stetaon 
V.  Day,  SI  Me.  434;  CadrM  t.  Chabert,  3 
Edw.  Ch.  812;  UaUiUan  t.  AobMna,  ft  Ohio, 
28;  PAeliM  t.  Boylan,  25  Wia.  670. 

Thia  honorable  court's  eonitructlai  is  at 
variance  with  the  uniform  construction 
placed  upon  the  same  provisions  of  the  stat- 
ute, both  by  the  executive  officers  of  the  state 
and  by  the  inferior  courts,  through  a  long 
'«eriet  of  years. 

Courts,  in  construing  at  interpreting  stat- 
utes, give  much  weight  to  the  iatnpretation 
put  up(m  them  sintse  UieiT  enactment  by 
tibose  whose  duty  it  hat  been  to  construe, 
-execute,  and  apply  them. 

23  Am.  ft  Eng.  £nc.  Law,  pp.  230,  240, 
342;  United  States  v.  Moore,  05  U.  S.  700, 
24  L.  ed.  58S;  United  States  t.  BiU,  120  U. 
8.  160,  30  L.  ed.  627,  7  Sup.  Ct  Rep.  SIO; 
Brouin  v.  United  State*,  113  U.  6.  668,  28  L. 
•ed.  1070,  S  Sup.  Ct.  Eep.  648. 

The  section  of  the  oharter  declaring  what 
ilUe  the  city  shall  take  when  it  becomes  a 
purchaser  is  ao  clear  that  'Hw  that  nuu  may 
read." 

If  the  lans:uage  of  a  statute  is  clear  it  is 
not  allowable  to  attempt  interpretation, 
and  there  is  no  room  for  construction. 

23  Am.  ft  Eng.  Enc.  Law,  pp.  298,  209; 
iJmittd  BtiOu  T.  EvrtwtHi,  6  WaU.  38S,  18 
Ii.ed.  830. 

Mr.  O.  B.  SaMda  also  for  appellees. 

Rlelj,  J.,  delivered  the  opinion  of  the 
■court : 

The  question  for  decision  in  this  case  is 
whether  taxes  and  levies  assessed  on  land 
are  a  lien  on  the  fee,  or  only  on  the  estate 
in  the  land  of  the  person  against  wh<Hn  or  in 
'whose  name  th^  are  asaessed ;  or,  to  be 
more  specific  Me  taxes  and  levies  which  ac- 
crued during  the  estate  of  a  tenant  for  life 
a  lien  on  the  estate  of  the  remainderman  and 
-enforceable  against  itt  It  is  not  a  quefltion 
■of  the  imwer  of  the  legislature  to  make  taxes 
and  levies  a  lien  on  the  fee  or  entire  interest 
in  the  land,  but  whether  it  has  done  so. 

For  the  proper  detcrminaUon  of  the  ques- 
tion, it  !■  necessary  to  ocnsider,  not  merely 
the  particular  statutes  giving  the  lien,  but 
to  pass  In  review  certain  other  statutes  in 
pan  materia  enacted  for  the  assessment  of 
the  value  of  real  estate  for  the  purposes  of 
taxation,  and  the  assessment  of  taxes  and 
levies  thereon,  and  the  provisions  made  for 
the  collection  of  the  taxes  and  levies  and  the 
■enforcement  of  the  lien  thereof,  which  bear 
materially  upon  Uie  matter  in  controversy 
and  serve  to  elucidate  the  inquiry.  It  is 
«nlT  in  thU  way  that  we  may  correctly  aa> 
.61  L.  R.  A. 


certain  the  intent  of  tho  legislature  and  tha 
ext^t  oi  the  lien  that  ia  given  upon  th« 
land. 

AMessors  are  appointed  every  five  years 
to  ascertain  the  value  of  all  real  estate  for 
the  purposes  of  taxation.  They  ar«  required 
to  ascertain  and  assess  the  cash  value  of 
each  tract  and,lot  of  land;  and,  upon  the 
basis  of  such  assessment,  it  is  prescribed 
that  the  annual  tax  upon  land  shall  be  ex- 
tended. And  it  is  provided  that  there  shall 
be  a  lien  on  all  real  estate  for  the  taxes  and 
levies  assessed  thereon.  Code  1887,  ftfi  437, 
441,  447,  456.  and  636. 

If  these  were  the  only  statutes  sAeoting 
the  questimi  for  decision  it  might  be  very 
plausibly  contended  that  the  Tien  was  in 
every  ease  upon  the  fee  or  whole  interest  in 
the  land,  and  never  upon  any  less  estate. 
But  vrhea  we  turn  to  the  statutes  prescrib- 
ing how  taxes  and  levies  on  real  estate  shall 
be  assessed,  and  how  they  shall  be  collected 
and  the  lien  thectai  enforced  by  a  sale  of  tha 
land  if>th^  are  not  paid,  awdi  contenUon 
cannot  be  maintained. 

Bjr  II  466  and  466  of  the  Code,  each  com- 
missioner of  the  revenue,  in  making  up  his 
land-book  and  entering  and  extending  the 
tax  and  levy  imposed  upon  real  estate  is  re- 
quired to  enter  each  tract  and  lot  of  land 
separately,  and  to  set  forth  in  separate  col- 
umns, amone  other  things,  the  name  of  the 
person  who  uy  himself  or  his  tenant  has  the 
freehold  in  possession,  his  plaoe  of  residence, 
and  the  nature  of  his  estate,  whether  in  fee 
or  for  life.  Any  ^oods  or  chattels  in  the 
county  or  corporation  belonging  to  the  per- 
son assessed  with  taxes  or  levies  may  be  dis- 
trained therefor;  and  anyone  indebted  to  or 
having  in  his  hands  estate  of  the  person  as- 
sessed with  taxes  or  levies  may  be  required 
to  pay  the  same  to  the  extent  of  such  indebt- 
edness or  estate,  thus  making  the  taxes  and 
levies  a  personal  liability  of  him  who  baa 
the  freehold  in  possession  as  well  as  a  lien 
on  the  land.   Code,  SS  622,  624,  627. 

When  taxea  and  levies  on  real  estate  are 
not  paid,  and  the  treasurer  is  unable  after 
due  diligence  to  find  property  within  his 
county  or  owporation  liable  to  distress  for 
tiie  taxes  and  levies,  he  ii  required  to  make 
out  and  return  three  Uate  of  unocdlected 
taxes  and  levies,  the  second  whereof,  which 
is  the  only  one  pertinent  to  the  matter  un- 
der consideration,  shall  contain  the  real  es- 
tate that  is  delinquent  for  the  nonpayment 
of  the  taxes  and  levies  thereon.  The  form  of 
this  list  ia  prescribed,  and  it  Is  required,  as 
in  the  land-book,  that  it  specify  the  land 
returned  delinquent,  and  give,  among  other 
things,  the  name  of  the  peivon  assessed  with 
the  tans  and  levies,  his  residence,  and  the 
nature  of  bis  estate  in  the  land.  Cod^  S| 
60S,  606. 

If  the  taxes,  levies,  interest,  costs,  and 
charges,  and  a  due  proportion  of  the  e^ense 
incurred,  be  not  paid,  the  treasurer  is  re- 
quired to  sell  at  public  auction  the  real  es- 
tate mentioned  in  the  aforesaid  list,  after 
due  publication  of  the  time  and  place  of  sale, 
to  satisfy  the  said  charges ;  and  if  no  person 
bids  the  amount  tiiereof,  tlie  treMurer  shall 
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purchase  the  real  estate  la  the  name  of  the 
auditor  of  public  account*  for  the  benefit  of 
the  state,  county,  city,  or  town  respectively, 
unless  the  same  has  been  previously  pur- 
chased in  the  name  of  the  auditor,  in  which 
case  it  shall  be  sold  for  such  a  price  as  it 
will  bring.   Code,  9S  837,  838,  639,  662. 

If  at  said  sale  any  person  shall  bid  for 
any  real  estate  delinquent  for  the  nonpay- 
ment of  taxes,  and  levies  the  amount  charge- 
able thereon,  the  same  shall  be  cried  out  to 
him;  and  if  it  be  not  redeemed  within  the 
time  prescribed  by  the  owner,  hie  heirs  or 
assigns,  or  by  someone  having  the  right  to 
charge  the  same  with  a  debt,  the  purchaser 
is  entitled  to  a  conveyance  of  the  land. 

When  the  purchaser  has  obtained  a  deed 
therefor,  and  it  has  been  duly  admitted  to 
record  in  the  eounty  or  corporation  in  which 
the  real  estate  lies,  the  statute  prescribes 
that  "the  right  or  title  to  such  estate  shall 
stand  vested  in  the  grantee  in  such  deed  as 
it  was  vested  in  the  party  assessed  with  the 
taxes  or  levies  on  account  whereof  the  sale 
was  made,  at  the  commencement  of  the  year 
for  which  said  taxes  or  levies  were  assessed 
or  in  any  person  claiming  under  such  party." 
Code,  SS  WO.  065,  601. 

And  in  |  661  it  ia  expressly  provided  that 
nothing  in  that  section  "shall  be  so  oonstnied 
as  to  affect  or  devest  the  title  of  a  tenant 
in  reversion  or  remainder  to  any  real  estate 
which  has  been  returned  delinquent  and 
sold  on  account  of  the  default  of  the  tenant 
for  life  in  paying  the  taxes  or  levies  as- 
seased  thereon." 

When  any  real  estate  delinquent  for  the 
nonpayment  of  taxes  or  levies  assessed 
thereon  has  been  purebased  in  the  name  of 
the  auditor  of  public  accounts,  and  has  not 
been  redeemed,  provision  is  made  for  the 
sale  and  conveyance  thereof  to  any  person 
desiring  to  purchase  the  same  for  the 
amount  for  which  the  sale  to  the  common- 
wealth was  made,  together  with  such  addi- 
tional sums  as  would  nave  accrued  from  tax- 
es and  levies  and  interest,  if  such  real  es- 
tate had  not  been  so  purchased  by  the  com- 
monwealth, with  interest  on  the  amount  for 
which  said  sale  was  made  at  the  rate  of  0 
per  cent  per  annum  from  the  day  of  sale, 
and  on  the  additional  sums  from  the  ISth 
day  of  December  in  the  year  in  which  the 
same  would  have  accrued.  Code,  S  660. 

The  provisions  of  §  001  are  expressly 
made  applicable  to  deeds  made  under  au- 
thority of  S  066,  from  which  It  follows  that 
there  is  vested  in  the  grantee  only  the  right 
or  title  to  the  land  of  the  person  asBessed 
with  the  taxes  or  levies  on  account  whereof 
the  sale  was  made  to  the  commonwealth; 
and  if  the  sale  was  made  on  account  of  the 
default  of  the  tenant  for  life  in  paying  the 
taxes  or  levies  accruing  during  his  estate, 
the  title  of  the  tenant  in  reversion  or  re- 
mainder is  in  no  wise  affected  or  devested. 

It  thus  appears  from  the  forcing  review 
of  the  statutes  respecting  the  assessment  of 
taxes  and  levies  on  real  estate,  their  collec- 
tion, and  the  means  provided  for  the  enforce- 
ment of  the  lien  therefor  created  upon  the 
luid,  that  th^  are  required  to  be  assessed 
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in  the  name  of,  and  agains^  the  person  who- 
by  himself  or  his  tenant  has  tb»  freehold  in- 

possession;  that  upon  him,  and  upon  no  one- 
else,  are  the^  made  a  personal  lianility,  and- 
that  only  his  goods  and  chattels  and  estate- 
can  be  distrained  therefor  or  otherwise  sub- 
jected to  their  payment,  and  that  when  the- 
treasurer  has  lieeu  unable  to  find  any  prop- 
erty liable  to  be  distrained  for,  or  otherwise- 
sul^ected  to.  the  payment  of  the  taxes  w 
levies,  and  the  land  has  been  returned  delin- 
quent, sold  for  their  nonpayment,  and  not 
redeemed,  the  purchaser,  whether  at  the  sale  - 
of  the  land  made  by  the  treasurer  for  the 
unpaid  taxes,  levies,  and  other  charges,  or 
from  the  commonwealth,  if  she  bought  it  at' 
such  sale,  acquires,  by  the  d^  of  convey- 
ance of  Uie  huid  made  to  him  in  pursuancft- 
of  his  purchase,  no  other  right  or  title  to  ths 
land  than  the  right  or  title  thereto  of  the 
person  assessed  with  the  tuces  or  levies  on- 
account  whereof  the  sale  was  made.  And' 
as  such  sale  is  the  method  provided  by  the 
legislature  for  the  enforcement  of  the  lien 
created  upon  the  land  for  the  unpaid  taxes- 
or  levies,  and  must  be  presumed  to  have  been, 
intended  to  be  commensurate  witii  the  ex- 
toit  of  the  lien  and  effectual  for  its  enforce- 
ment, there  being  nothing  to  indicate  a  dif- 
ferent intent,  it  is  manifest  therefrom,  when 
considered  in  connection  with  the  provisions* 
for  the  collection  of  taxes  and  levies  by  the- 
treasurer  which  have  been  reviewed,  that 
the  lien  for  the  taxes  and  levies  is  only  upon, 
the  interest  in  the  land  of  th%  person  as- 
sessed therewith.  And  so  as  the  remedy  for 
the  oiforcement  of  the  lien  for  the  taxes  and 
levies  asserted  in  the  case  at  bar  tmly  ex- 
tended to  the  estate  of  the  tenant  for  life^ 
the  lien  therefor  was  only  on  the  life  estate, 
and  to  that  extent  only  was  it  intended  to- 
be  given  by  the  law-making  power. 

It  is  to  be  further  observed  that  if  the- 
commonwealth  has  become  the  purchaser  of 
the  land  at  the  sale  made  thereof  by  the- 
treasurer,  and  it  is  thereafter  resold  to  any 

Eerson  under  the  provisions  of  S  006,  the  sale 
t  mly  authorized  to  be  made,  as  heretofore- 
shown,  for  tiie  amount  for  which  the  sale  to- 
tiie  commonwealth  was  made,  together  witli 
such  additional  sums  aa  would  have  nccnied 
from  taxes  and  levies  and  interest,  if  such 
real  estate  had  not  been  so  purchased  by  the 
commonwealth,  with  interest  on  the  amount 
for  which  said  sale  was  made  at  the  rate  of 
6  per  cent  per  annum  from  the  day  of  sale^ 
and  on  the  additional  sums  from  the  15tb 
day  of  December  in  the  year  in  which  the 
same  would  have  accrued.  Upon  such  sale 
the  commonwealth  would  therefore  receive 
all  unpaid  taxes,  levies,  and  interest,  and  be 
reimbursed  all  expenses  incurred  in  respect 
thereto.  If  the  sale  at  which  the  common- 
wealth becune  the  purchaser  of  the  land 
was  made  on  account  of  the  default  of  the 
tenant  for  life  in  paying  taxes  or  levies  ac- 
cruing during  his  estate,  the  purchaser  frora 
the  commonwealth  would  in  tiiat  case  ac- 
quire only  the  estate  of  the  tenant  for  life, 
which,  if  the  contention  so  earnestly  made 
in  argument  were  true,  that  the  lien  for 
taxes  and  levies  was  upon,  the  fee  or  entir*- 
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interest  in  the  land,  would  leave  the  rever- 
■ion  or  remainder  in  the  oommonwealth  un- 
der its  pur  chase  at  the  sale  by  the  treasurer, 
witbont  any  proTiBion  whatever  by  the  leg- 
islature for  the  revesting  of  the  reversion  or 
tbe  remainder  in  the  reversioner  or  remain- 
derman, although  the  commonwealth  in  the 
resale  of  the  land  under  the  provisitms  of 
i  006  has  been  fully  reimbursed  all  unpaid 
taxes,  leviei,  and  au  iither  charges  and  ez- 
pmaa.  This  Is  oonelusivs  to  •my  mind  if 
au^t  else  were  neeessary  that  the  liem  for 
taxes  and  levies  is  only  upon  the  estate  in 
the  land  of  the  person  in  whose  name  they 
are  assessed;  otiierwise  the  commonwealtli 
would  be  made  a  speculator  in  the  lands  of 
its  citizens,  which,  it  may  be  safely  af- 
firmed, was  never  intended  by  the  legisla- 
ture. 

It  was  argued  hy  the  learned  counsel  for 
the  city  of  Riehmond  that  even  if  the  lien 
of  the  oomnumwealth  be  only  coeztensiva 
with  the  estate  in  the  land  of  the  person  as- 
sessed with  her  taxes,  nevertheless  the  lien 
of  the  ci^  for  its  taxes  is  in  all  cases  on 
the  fee.  He  founded  this  contention  on  the 
language  of  |  83  of  the  charter  of  the  city, 
where  it  is  provided  that  when  land  is 
struck  off  to  the  city  at  the  sale  thereof  for 
its  taxea,  and  is  not  redeemed  by  the  owner 
or  someone  havliw  a  right  to  charge  it  with 
a  debt,  "the  said  oorporatiim  or  their  as- 
signees shall  acqnira  an  absolute  title  to  the 
same  in  fee." 

In  this  contention  I  am  unable  to  concur. 
I  do  not  think  that  the  language  quoted 
above  is  to  receive  the  unlimited  literal  eon- 
struction  contended  for. 

The  dtarter,  |  76,  preserlbei  that  "there 
shall  be  a  Iten  on  real  estate  for  the  city 
taxes  as  assessed  thereon**  which  ii  sub- 
stantially, almost  literally,  the  language  in 
which  the  lien  ie  given  to  the  commonwealth 
for  taxes.  The  ordinances  of  the  city,  pre- 
scribing how  its  taxes  on  real  estate  shall 
be  ass^sed,  follow  in  all  material  respects 
the  statutes  for  the  assessment  of  taxes  for 
tho  oommonwealth.  Ridimond  Ci^  Oode, 
Ordinances,  ehap.  IS.  By  I  4  Ihweof  th« 
eommissioneT  of  the  revenue  is  required  to 
coter  in  the  land-book,  among  other  things, 
as  is  required  by  the  statutes  in  assessing 
taxes  for  the  commonwealth,  the  name  of  the 
owner  of  each  parcel  of  real  estate,  his  resi- 
dence, and  the  nature  of  his  estate,  whether 
in  fee  or  life,  and  it  is  against  such  owner, 
the  tenant  for  life,  or  the  fee-simple  owner, 
as  the  ease  may  be,  that  the  taxes  are  as* 
•eased.  It  is  such  owner  whom  the  ordi- 
aaneea  make  perstmally  liable  for  the  taxes, 
and  whose  goods  and  diattels  or  estate  may 
be  distrainM  therefor  or  subjected  to  their 
payment.  City  Code,  Ordinances,  chap.  14. 
If  it  were  intended  that  the  lien  should  be 
on  the  fee-simple  estate,  upon  the  estate  of 
tiia  remainderman,  as  well  as  upon  the  estate 
of  the  tenant  for  life,  why  was  sot  the  goods 
and  chattels  and  other  estate  of  the  re- 
mainderman made  liable  for  the  psiyment  of 
the  taxes  as  well  as  the  personal  estate  of 
the  tenant  for  lifel  This  by  itself  renders 
it  reasonably  clear  that  the  lioi  given  npon 
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real  estate  for  taxes  assessed  thereon  was 
intended  to  be  a  lien  only  on  the  estate  of 
the  persm  assessed  tiierewith. 

But  to  return  to  the  charter:  If  the- 
taxes  are  not  paid,  or  cannot  be  made  out  of 
the  estate  of  the  person  assessed  therewith, 
provision  is  made  for  the  sale  of  the  land  for 
the  taxes  after  publication  of  notice  of  the 
time  and  place  of  sale,  in  which  notice  each- 
parcel  of  land  shall  be  described,  the  name' 
of  the  person  given  to  whom  each  pareel  is- 
assessed,  and  the  amount  of  the  tax.  If  at- 
aatsk  sale  no  bid  shall  be  made  for  the  land, 
or  such  bid  shall  not  be  equal  to  the  tax, 
with  interest  and  charges,  the  land  shall  be 
struck  off  to  the  city.    Charter,  fiS  76,  78. 

When  any  real  estate  has  been  so  sold  and 
It  is  not  redeemed  within  the  time  prescribsd 
by  the  owner,  his  heirs  or  assigns,  or  by  some 
one  having  a  right  to  charge  such  real  «s* 
tate  for  a  dd>t.  It  is  expressly  provided,  aa 
in  the  ease  of  land  sold  for  tarns  due  to  the 
commonwealth,  that,  when  such  real  estate 
has  been  conveyed  and  the  deed  recorded,, 
"such  estate  shall  be  vested  in  the  grantee 
in  such  deed  as  was  vested  in  the  party  as- 
sessed with  the  taxes  on  account  whereof  the 
sale  was  made."    Charter,  S  82- 

It  was  oonceded  by  the  lesrned  oounsel 
that  when  any  person  other  than  the  eity  be* 
came  Uie  purchaser  of  land  at  the  sale  for 
taxes,  he  acquired  only  such  estate  in  the 
land  as  was  vested  in  the  person  assessed 
with  the  taxes,  but  he  claimed  that  when 
the  land  was  struck  off  to  the  city,  and  not- 
redeemed,  the  city,  by  reason  of  the  lan- 
guage hereinbefore  quoted  from  S  83,  ac- 
quired an  absolute  title  to  the  fee,  although 
the  person  assessed  with  the  taxes  oa  ac- 
count whereof  the  land  was  sold  owned  only 
a  life  estate  in  it.  There  is  no  sound  reason 
for  such  distinction.  The  object  of  the  lien 
is  to  secure  the  payment  of  the  taxes,  and 
the  purpose  of  the  sale  is  to  enforce  the  lien, 
and  thereby  realize  the  amount  of  taxes,  in- 
terest, and  charges.  If  this  amount  is  bid 
by  anyone  at  the  sale  there  is  no  authority 
to  tixvu  off  the  land  to  the  city.  Oonsider- 
Ing  the  object  of  the  lien  and  the  purpose 
of  the  sale,  it  could  not  have  bem  intended 
that  the  city  occupy  any  higher  ground  than 
any  other  purchaser,  or  acquire  any  greater 
estate  by  reason  of  her  purchase;  and  yet- 
if  the  contention  made  in  its  behalf  be  true, 
in  the  case  of  a  sale  of  land  for  taxes  as- 
sessed against  a  tenant  for  life,  the  city 
would  acquire  the  fee,  while  any  other  pur- 
chaser would  get  only  the  life  estate.  A  con- 
struction that  would  result  in  so  great  in- 
consistency. Mid  create  such  a  want  of  har- 
mony with  all  other  provisions  and  statutes 
in  pari  nMtwia,  is  not  to  be  favorably  «it«r- 
tained  unless  plsinly  required. 

Further:  Provision  is  made  for  the  re- 
demption of  the  land  by  the  owner,  tiiat  is, 
by  the  pmon  assessed  with  the  tana- 
{Dooley  T.  Ckriatian,  90  ya.  S34,  SS  S.  B. 
54) ,  who  in  this  case  was  the  life  tenant,  or 
by  anyone  having  the  rigfat  to  charge  the 
land  with  a  debt;  but  there  is  no  provision, 
for  its  redemption  by  the  reversioner  or  re- 
mainderman, whm  the  person  assessed  with. 
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the  taxes  on  aooount  whereof  the  land  wae 
«old  had  only  a  life  estate.  Charter^  S  79. 
It  is  conceivable  that  the  legislature  could 
bave  intended  to  deprive  the  reverBioner  or 
remainderman  of  hie  interest  in  the  land 
■and  vest  it  absolutely  in  the  city  under  a 
sale  for  taxes  assessed  against  Uie  tenant 
for  life,  without  any  opportunity  to  redeem 
it,  although  ample  provision  was  made  for 
the  tenant  for  life,  whose  default  in  paying 
-the  taxes  aasessed  againet  him  caused  the 
sale,  and  also  for  anyone  having  the  right 
to  charge  the  land  wiUi  a  debt,  to  redeem  it. 
Injustice  so  gross  could  not  nave  been  in- 
tended. Inconsistency  and  injustice  are  not 
j^erally  to  be  taken  as  potential  guides  in 
the  construction  at  statutes,  but  cases  do 
«ceur  when  these  considerations  are  entitled 
to  great  weight,  and  this  is  one  of  them. 
:Sutberland.  Stat.  Constr.  S§  246,  822,  324; 
Endlich,  Interpretation  of  Statutes,  B  266. 

A  provision  of  a  section  of  a  statute  ought 
not  to  receive  a  mere  literal  interpretation, 
when  it  would  contravene  the  intention  of 
the  legislature  apparent  from  the  other  sec- 
tions and  provisions  thereof,  but  the  words 
are  to  be  expanded  or  qualifi^  to  effectuate 
the  intention.  Sutherland  Stat.  Constr.  Sft 
218,  246,  324;  Endlich,  Interpretation  of 
Statutes,  S  IIS;  Reioke  v.  Bmjftke,  IS  Wall. 
162,  20  L,  ed.  566;  Orange  d  A.  R.  Oo.  t. 
Alemmdria,  17  Oratt  176. 

The  clause  in  the  charter  which  was  relied 
upon  by  the  oounsel  of  the  <»ty  for  hi»  oon- 
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tention  was  only  intended,  I  think,  to  ac- 
centuate  what  would  otherwise  have  been 
true, — ^that  the  city  would  take  ^isolutely 
the  right  or  title  of  the  person  asseesed  with 
the  t&xes.  If  be  owned  the  fee  the  city 
takes  the  fee  in  ahsoluto  estate;  if  he  owned 
a  life  estate  it  takea  that  absolutely,  bnt  no 
greater  interest.  But>  howerar  this  may  b^ 
the  question  presented  for  dedaion  is  not. 
What  estate  is  acquired  Iv  the  city,  on  be- 
coming a  purehaser  of  land  st^d  for  the  pay- 
ment of  delinqiient  taxes  assessed  against  a 
tenant  for  lifel  but  simply,  What  is  the  ex- 
tent of  the  lien  it  has  for  iU  taxes  in  such  a 
case?  For  taxes  which  accrued  during  the 
estate  of  the  tenant  for  life  and  assessed 
against  him,  the  lien  is,  I  think,  only  upon 
the  life  estate,  and  does  not  artend  to  the  re- 
version or  remainder.  My  conclusion  tiiere- 
fbre  is  that  fhe  lien  for  taxes  and  levies  as- 
sessed on  real  estate,  whether  they  are  as- 
sessed for  the  commonwealth  or  counties  or 
for  the  city  of  Richmond,  is  only  upon'  the 
estate  of  the  person  assessed  with  the  taxes 
and  levies. 

The  decree  appealed  from  mutt  therefore 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  to  be  had  therein  in  aoocHxl- 
ance  with  the  views  expressed  in  this  opin- 
ion. 

Cardvellt  J.,  dissenta. 
Petition  for  rehearing  orermled. 


WASHINGTON   SUPREME  COURT. 


Wisa  H.  HALL,  Beept., 

c 

VNION   CENTRAL   LIFE  INSURANCE 
COMPANY,  Appt. 

i  WsA  ) 

1,  A  preaamptlon  of  the  eontlBiuwaa 
of  mn  asencr  arises  from  proof  of  a  prior 
aKMintment  as  agent  without  anrthlng  to 
show  Its  revocation. 

S.  Am  mdmiBslon  br  •»>  insaraHee 
aveat.  after  the  death  of  a  person  from 
whom  be  bsd  aathorltr  to  collect  premiums, 
tbat  the  premiums  were  paid  darlns  tbe  life- 
time of  the  Inaared,  Is  emnpetent  evldenee 
against  the  iBsnraaee  company. 

A.  A  atlpnlatlon  In  a  eontraet  betvreea 
m  ffeaeritl  InanrmDce  aarent  aad  a  per- 
son employed  to  solicit  Insnraace 
and  eolteet  premloms  for  the  company,  that 
he  shall  not  be  tbe  agent  of  the  company, 
bet  nnir  of  the  general  agent  with  whom  he 
makes  the  contract,  1b  Ineffectual  to  relieve 
the  companj'  from  Uabllltr  for  tbe  acts  of 
SDcli  agent  within  the  scope  et  his  emploj- 
ment. 

-4.    D«lsy  In  briadav  aetlon  for  life 


laaaraaoa  until  after  the  cxpliaUOtt  of  the 
7ear  within  whicb  the  poller  reqolrea  It  to 
be  brought  does  not  defeat  the  action,  when 

the  delay  was  caused  by  represeotatlons  of 
tbe  general  agent  of  the  company  that  It 
would  be  better  to  delay  until  the  return  to 
the  state  of  an  agent  to  whom  the  premiums 
were  alleged  to  have  been  paid,  and  that,  If 
It  was  found  that  they  were  so  paid,  the 
policy  woQld  be  paid  without  salt. 
S.  A  period  of  aboat  elKht  aaontlia  aft- 
•r  tbe  expiration  of  the  year  within 
which  a  policy  requires  action  thereon  to  be 
brought  cannot  be  held  unreasonable  as  mat- 
ter law,  but  that  {jueatlon  Is  for  the  Jury, 
where  tbe  Insurer  had  authorised  a  delay 
tor  the  return  of  an  qwnt  to  whom  It  was 
alleged  that  prsmiunui  bad  Iwen  paid. 


(December  2T,  1900.) 


APPEAL  by  defendant  from  a  judgment 
the  Superior  Court  for  King  County 
in  favor  of  plaintiff  hi  an  action  brooght  to 
recover  the  amount  alleged  to  be  due  w  n 
life  insurance  policy.  Affirmed. 
The  facta  are  stated  in  the  opinion. 


Nora. — As  to  power  of  Insurance  agent  to 
ttind  oompany,  eee  German  Ina  Co.  v.  Gray 
(Kan.)  8  L.  R.  A.  70,  and  note;  Mathers  v. 
-Colon  Hut.  Accl.  Asso.  (Wis.)  11  L.  R.  A.  83 ; 
Hoose  V.  Pr«ecott  Ins.  Co.  (Mich.)  11  L.  B.  A. 
340,  and  note;  Brmentroot  v.  GIraid  F.  A  IL 
r..  R.  A. 


Ins.  Co.  (Minn.)  80  L.  B.  A,  840;  John  B. 
Dnvls  Lumtwr  Co.  v.  Hartford  F.  loa.  Co. 
(Wis.)  ST  L.  B.  A.  181;  McCabe  v.  JEStna  Ins. 
Co.  (H.  D.)  47  L.  B.  A  641;  and  Travelers' 
Ins.  Co.  T.  Myers  (Oblo)  40  L.  B.  A.  TM. 
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Meaan,  Jaka  E.  Huaphxlat  ud  H«r- 
slMm  Bavtviek,  for  appellant: 

Tbe  dedaratioiu  oi  the  agent  who  tixdc 
the  ^plicatitm,  made  two  ye^n  after  the 
ianaing  of  the  policy,  are  not  part  of  the 
res  ge*tcB,  are  not  contemporaaeous  with  the 
usuiog  of  the  policy,  axe  simply  hearsay  tes- 
timony, and  do  not  prove,  or  tend  to  prove, 
any  fact  neceuary  to  make  out  the  case. 

Ohiango,  S.  I.  d  T.  B.  Co.  v.  Yarhrough 
(Tex.  CiT.  App.)  80  6.  W.  422. 

The  admissuHiB  of  an  agent,  made  after 
ihe  act  which  he  was  auworized  to  do  is 
■cnnpleted,  are  not  competent  evidence 
against  his  principal. 

Pacific  Uut.  L.  Ina.  Co.  v.  Walker,  67  Ark. 
147,  53  S.  W.  076;  Graven  r.  Ruaaell,  118  N. 
C  664,  24  8.  E.  361;  BmitK  v.  Horth  Cairo- 
■Mm  R.  Oo.  88  N.  0.  lOTj  BnmeK  t.  WU- 
mimffton  d  W.  R,  00.  88  N.  a  678;  BoutheT' 
land  V.  Wilmington  d  W.  R.  Oo.  106  N.  U. 
100,  11  S.  E.  189;  Chesapeake  d  O.  R.  Co. 
Y.  Reevea,  11  Ky.  L.  Rep.  14.  11  S.  W.  464; 
Bast  Tenneaaee  Teleph.  Oo.  t.  8imm,  99  Ky. 
404,  36  S.  W.  171 ;  Dean  v.  Mtna  L.  Int.  Co. 
■62  N.  Y.  642;  Hubbar4  v.  Ehner,  7  Wend. 
446.  22  Am.  Dec  590;  Maaton  t.  iii^gan 
■C.  &.  Go.  117  Mich.  218,  76  N.  W.  459. 

The  representation,  deelaraUon,  or  adania- 
mon  of  an  agent  does  not  bind  the  prindpal 
if  it  is  not  made  at  the  very  time  of  the  eon^ 
tract. 

Oilmore  r,  llHtineague  Paper  Co.  169 
Uass.  471,  48  N.  £.  623;  Oommeroial  F.  Int. 
<7o.  T.  iforrt*,  106  Ala.  498,  18  So.  34; 
Sohoep  T.  Banker^  AlliMtce  Ina.  Co.  104 
Iowa,  354,  73  N.  W.  826;  Baven  r.  Broton, 
7  Me.  421,  22  Am.  Deo.  208;  Lee  t.  Marion 
Sofo.  Bank,  108  Iowa,  716,  78  N.  W.  692; 
Marrow  v.  OoodrUsh,  92  Me.  393,  42  AU. 
707;  Cferman  P.  Ina.  Co.  t.  Sohroeder,  48 
Kan.  643,  29  Pac.  1078 ;  Bartford  Life  d  An- 
nuity Ina.  Oo.  V.  Bayden,  90  Ky.  39,  13  S. 
W.  685;  Walker  v.  O'Connetl,  69  Kan.  306, 
62  Pac.  894 ;  Western  V.  Teleg.  Co.  v.  Waf- 
ford  (Tex.  Civ.  App.)  42  8.  W.  119;  Berr- 
mmn  v.  Sarlea,  42  App.  Div.  268,  58  X.  T. 
Sapn.  1017 ;  Decker  t.  Beaton,  19  Misc.  69, 
4S  H.  T.  8upp.  167;  Bstey  Bimbaum,  9 
S.  D.  174,  68  N.  W.  290 ;  Union  L,  Ina.  Co.  v. 
Human,  54  Neb.  590,  74  N.  W.  1090;  Friend 

Burleigh,  63  Neb.  674,  74  N.  W.  60; 
Weideman  v,  Taooma  R.  d  Motor  Oo.  7 
Wash.  617,  36  Pao,  414. 

There  being  no  conflict  in  the  testimony 
«nd  with  the  admissions  in  the  pleadings,  it 
was  the  duty  of  the  court  to  render  judgment 
in  favor  of  appellant,  as  there  could  be  but 
«ne  Terdict  tinaer  the  issnes  and  testimony, 
thera  being  no  testimony  that  respondent 
performed  the  eondltions  of  the  contract. 

NaiU  V.  heboid,  5  Kan.  App.  880,  49  Pae. 
323;  Derby  v.  Gallup,  6  Minn.  119,  Gil.  85; 
Harding  t.  Jenkins,  26  Misc.  827,  66  N.  Y. 
Supp.  1086;  Ketchum  v.  Wilooa,  6  KajL 
App.  881,  Appx.,  48  Pac.  446;  MoOormick 
Bolmea,  41  Kan.  266,  21  Pac.  108;  Btein  v. 
Adama,  1  Miss.  Dec.  (No.  16)  135,  23  So. 
269;  Bondiea  v.  Ivey,  15  Tex.  Civ.  App.  290, 
39  S.  W.  156;  Chicago,  St.  P.  M.  d  0.  B.  Go. 
T.  Belliuiith,  28  C.  C.  A.  368,  66  U.  S.  App. 
41  L.  R  A.  19 


113,  83  Fed.  Bep.  437;  Tdylor  t.  Amerioam 
Freehold  Land  Mortg.  Go.  106  Oa.  238,  32  S. 
E.  153;  Bhiveriok  v.  R.  J.  Gunning  Co.  68 
Neb.  29,  78  N.  W.  460;  Rinear  v.  Skinner, 
20  Wash.  541.  66  Pac  24;  Vndertoood  v. 
Btaok,  15  Wash.  497,  46  Pac.  1031. 

It  was  necessary  for  respondent  to  prove, 
before  a  recovery  could  be  had,  that  the  pre- 
miums for  June  and  September  had  been 
paid.   This  the  re^ondent  failed  to  do. 

There  is  no  testimoi^  that  uy  authority 
was  ever  given  to  Edward  Newbegin  to  waive 
any  condition  of  the  policy  before  or  after 
the  death  of  tbe  insured.  This  being  true, 
he  had  no  right  whatever  to  waive  any  con- 
dition  of  the  policy.  The  insured  and  the 
beneficiary  knew  the  fact  that  his  authority 
waa  limited,  and  had  no  right  to  rely  upon 
any  statonent  made  by  him. 

OarUon  r.  Metropolitan  L.  Ina,  Oo.  172 
Mass.  142,  61  N.  E.  625;  Porter  t.  United 
Btatea  L.  Ina.  Co.  160  Mass.  183,  35  N.  E. 
678;  Metropolitan  Aoei.  Asao.  v.  Clifton,  63 
m.  App.  162;  Marvin  v.  Universal  L.  Ina. 
Co.  85  N.  Y.  278,  39  Am.  Rep.  657;  Waiah  v. 
Hartford  F.  Ina.  Oo.  73  N.  Y.  6;  Cleaver  v. 
Trader^  Ina.  Oo.  71  Mich.  414,  39  N.  W. 
671;  Brown  v.  Maaaachuaetta  Mut.  L.  Ina. 
Co.  59  N.  H.  298,  47  Am.  Rep.  206;  Van 
Loan  T.  Farmer^  Mut.  F.  Ina.  Aaao.  00  N, 
Y.  286;  DeOrove  v.  JfefropoKton  Ina.  Co.  61 
N.  Y.  601,  19  Am.  Rep.  305;  Hubbard  r. 
Bartford  F.  Ina.  Oo.  33  Iowa,  325,  U  Am. 
Rep.  125;  OUver  v.  MutwU  L.  Ins.  Co.  97 
Va.  134,  33  S.  E.  536;  Bernard  v.  United  L. 
Ins.  Aaao.  11  Misc.  441,  32  N.  Y.  Supp.  223; 
Wilkens  r.  Mutual  Reserve  Fund  Ltfe  Aaao. 
64  Hun.  294,  7  N.  Y.  Supp.  589;  Porter  v. 
United  Btatea  L.  ina.  Oo.  160  Mass.  183,  35 
N.  E.  678;  Bnoa  t.  Bun  Ina.  Oo.  67  Oal.  621, 

8  Pao.  379;  Molntyre  v.  Michigan  Btate  Ina. 
Oo.  62  Mich.  188,  17  N.  W.  781. 

The  evidence  of  payment  of  the  premium 
was  the  premium  receipt  provided  for,  and 
in  the  absence  of  the  Boowing  that  the  pre- 
mium receipt  had  been  lost  or  destroyed  no 
secondary  evidence  of  payment  was  proper. 

Busby  V.  North  American  L.  Ina.  Co.  40 
Md.  572;  Olevenger  v.  Mutual  L.  Ina.  Co.  2 
Dak.  114.  3  N.  W.  813;  WiUeina  t.  State  Ina. 
Co.  43  Minn.  177,  45  N.  W.  1. 

When  the  facts  are  admitted  what  is  a 
reasonable  time  is  a  question  for  the  court. 

Wiggins  v.  Burkham,  10  Wall.  129,  19  L. 
ed.  884 ;  Chicago,  R.  I.  d  P.  R.  Oo.  v.  Boyce, 
73  111.  612;  Toland  v.  Bpragile,  12  Pet  300, 

9  L.  ed.  1093. 
The  appellant  would  not  be  bound  by  any 

statemento  made  by  Edward  Newbegin  or 
John  Doser  to  respondent  after  the  death  of  - 
the  insured,  unless  Doser  and  Newbegin  were 
authorized  to  make  statements  which  would 
be  binding  upon  appelluit. 

Carlson  v.  Metropolitan  L.  Ina.  Oo.  172 
Mass.  142,  51  N.  E.  625;  American  Bldg.  d 
Loan  Asso.  v.  Farmer^  Ina.  Oo.  II  Wash. 
619,  40  Pac.  126;  Btate  Ina.  Co.  t.  Meesman, 
2  Wash.  459,  27  Pac.  77;  Morrill  v.  New 
England  F.  Ina.  Co.  71  Vt.  281,  44  Atl.  358: 
Griem  v.  Fidelity  d  G.  Co.  99  Wis.  530,  75 
N.  W.  67;  Lenta  v.  Teutonia  F.  Ina,  Oo.  99, 
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Mich.  440,  65  N.  W.  693;  Bhackett  t.  Peo- 
ple'$  Uut.  Ben,  8oo.  107  Mich.  65,  64  N.  W. 
876;  Sort  Citizen^  Ina.  Co.  86  Wis.  77, 
21  L.  R.  A.  743,  66  N.  W.  332;  Harriaon  v. 
Hartford  F.  Iru.  Co.  102  Iowa,  112,  47  L. 

B.  A.  709,  71  K.  W.  220;  MeFarland  v.  Rail- 
way  OificiaW  d>  Employee^  Aooi.  A»ao.  5 
Wyo.  126,  27  L.  R.  A.  48,  38  Pac.  347;  WU- 
helmi  V.  Dea  iloinea  Ina.  Co.  103  Iowa,  632, 
72  N.  W.  685 ;  Johnaon  y.  Humboldt  Ina.  Co. 
01  ni.  02.  33  Am.  Rep.  47 ;  Traveler^  Ina. 
Co.  T.  Oalifomia  Ina.  Co.  8  L.  R.  A.  769^  and 
note,  1  N.  D.  161, 46  N.  W.  703;  Burt  t.  Oiti- 
eena^  Ina.  Co.  86  Wis.  77,  21  L.  R.  A.  743, 

60  N.  W.  332. 

Meear*.  Hartbif  J«bUm,  *  CMfta,  for 
retpondent: 

A^jr  attempt  to  deceive  the  patroni  of  this 
insurance  company,  and  to  avoid  its  just  lia- 
bilities, by  such  a  secret  imderstanding  be- 
tween its  agents,  is  so  palpably  dishcmest, 
unjust,  and  against  public  policy  that  it  will 
not  be  tolerated  by  uie  eourts. 

Eart  T.  Niagara  F.  M.  Go.  9  Waah.  620, 
27  L.  R.  A.  86,  38  Pac  218;  International 
Tnut  Co.  T.  Norwiah  Union  F.  Ina.  Boe.  17 

C.  C.  A.  608,  86  U.  &  App.  277,  71  Fed.  Rep. 
81. 

The  admissions  of  Mr.  Doser  refer,  not  to 
the  making  or  effect  of  the  contract  of  in- 
surance, but  to  certain  payments  of  premi- 
ums upon  the  insurance  policy,  made  by  ade- 
cedent  during  bis  lifetini^  and  durinjj  the 
time  the  policy  waa  in  force  after  its  issue 
by  appdlaitt.  These  admisaions  were  made 
hy  an  agent  within  the  scope  of  his  author- 
ity,  and  were  competent  evidence  to  bind  the 
principal. 

Wright  r.  Stewart,  10  Wash.  170,  52  Pac. 
1020;  Waldron  v.  Rome  Mut.  Ina.  Co.  16 
Wa^.  103,  47  Pac  426;  2  Wharton,  Ev.  S 
im;Bchutter  t.  Adorn*  Eap.Co.6  Mo.  App. 
316;  Louitville  Ina.  Co.  r.  Monaroh,  00  Sy. 
678,  36  S.  W.  663;  Nelson  v.  Firat  Nat. 
Bank,  16  C.  C.  A.  426,  32  U.  S.  App.  654,  60 
Fed.  Rep.  798;  Webb  v.  Smith,  6  Colo.  366; 
Preferred  Aeci.  Ina.  Co.  v.  Stone,  61  Kan. 
48,  68  Pac  986 ;  International  Truat  Co.  r. 
Norwich  Union  F.  Ina.  Boo.  17  C.  C.  A.  608, 
36  U.  S.  App.  277,  71  Fed.  Rep.  81;  Oerman 
Ina.  Co.  T.  Amaboiugh,  8  Kan.  App.  107,  66 
Pac  481. 

The  geaeni  ageat,  Newbegin,  referred  to 
Doser,  and  promised  upon  Dcwer'a  return 
from  Alaska,  and  his  representations  that 
the  premiums  had  been  paid,  the  policy 
would  be  paid.  This  act  of  the  general 
agent  rendered  the  admissions  of  Doser, 
made  after  his  return  from  Alaska,  compe- 
tent evidence,  even  though  they  would  other- 
wise  not  have  been. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  701. 

The  one-year  period  for  bringing  suit  does 
not  b^n  to  run  until  sixty  days  after  the 
date  of  furnishing  satisfactory  proof  of 
death. 

State  In»,  Co.  v.  Ueeamam,  2  Wash.  466, 
27  P^.  77 ;  Sample  t.  London  cE  L.  F.  Ina. 
Co.  46  8.  C.  491.  47  L.  R.  A.  606,  24  S.  E. 
334;  2  May,  Ins.  2d  ed.  |  470;  Murdoek  r. 
Franklin  Ina.  Co.  83  W.  Va.  407.  7  L.  R.  A. 

61  L.  R.  A. 


672.  10  S.  E.  777;  BlUa  v.  Council  Bluif» 
Ina.  Co.  64  Iowa,  607.  20  N.  W.  782;  MiUer 
V.  Hartford  F.  Ins.  Co,  70  Iowa,  704,  29 
W.  411;  Matt  V.  /oloa  Mtit.  Aid^Aaao. 
81  Iowa,  135,  46  N.  W.  867;  Fire- 
man's Fund  Ina.  Co.  r.  Buckataff,  38  Ifek- 
150,  56  N.  W.  697  j  German  Ina.  Co.  t.  Fair- 
bank,  32  Neb.  760,  49  N.  W.  711;  Hong 
Sling  V.  Royal  Ina.  Co.  8  Utah,  136,  30  Pac. 
307;  KaUpa  v.  Putnam  F.  Ina.  Co.  28  Wis.. 
472,  9  Am.  Rep.  606;  Spare  v.  Home  Mut. 
Ina.  Co.  17  Fed.  Rep.  608;  Vette  v.  CUntoi¥ 
F.  Int.  Co.  30  Fed.  Rep.  068;  Frieeen  t.  AU 
lemania  F.  Ina.  Co.  30  Fed.  Rm.  362;  Steet 
V.  PKomia  Ina.  Co.  2  C.  C.  A.  403,  7  U.  S- 
App.  326,  61  Fed.  Rep.  716;  Chandler  y,  St. 
Paul  F.  d  M.  Ina.  Co.  21  Minn.  86,  18  Am, 
Rep.  386. 

The  condition  in  an  insurance  policy  lim- 
iting the  time  for  bringing  suit  thereon  i» 
waived  by  the  action  of  the  insurance  com- 
pany in  making  no  positive  denial  of  liabil- 
ity until  after  the  time  limit  had  ocpired, 
the  company  having  in  the  meantime  led  th«- 
claimant  to  bdieve  that  the  matter  was  held 
open  for  adjustment. 

Iktvid  V.  Oakland  Home  Ina.  Co.  11  Wash. 
181,  39  Pac.  443;  Turner  v.  FideUtu  A  C.  Co. 
112  Mich.  426,  38  L.  R.  A.  629,  70  N.  W.  898 ; 
Thompaon  v.  Phenia  Ina.  Co.  136  U.  S.  287,. 
34  L.  ed.  408,  10  Sup.  Ct  Rep.  1019. 

When  the  limitatuMi  is  once  waived  it  i» 
at  an  end  and  cannot  be  in^ted  upon,  and 
the  statute  of  limitations  of  the  state  oon- 
trols. 

GaUouMj/  V.  Standard  F.  Ina.  Co.  46  W> 
Va.  237,  31  a  E.  969;  IlUnoia  Live  Stock 
Ina.  Co.  T.  Baker,  163  111.  240,  38  N.  E.  627. 

In  such  cases  claimant  has  at  least  a  rea- 
sonable time  after  final  rejection  of  thfr 
claim  within  which  to  oommence  an  action 
on  the  policy. 

David  V.  Oakland  Home  Ina.  Co.  11  Wash. 
181,  39  Pac.  443;  Steel  v.  Phtenia  Ina.  Co.  2 
C.  C.  A.  463,  7  U.  S.  App.  325,  61  Fed.  Rep. 
716. 

The  «Hiditions  of  a  policy  are  always  con- 
strued favorably  to  the  insured  and  against- 
the  compuiy  issuing  the  polic;y. 

Turner  T.  Fidelity  A  C.  Co.  112  Hich.  426,. 
88  L.  R.  A.  629,  70  N.  W.  808. 

An  agent  may  waive  a  condition  or  for- 
feiture, notwithstanding  a  clause  in  the  pol- 
icy "that  none  of  its  terms  or  otrnditions  can 
be  waived  except  1^  the  president  of  the- 
company  by  an  instrument  in  writing." 

Holt  Mfg.  Co.  V.  Dunm^on  (Wash.)i  60- 
Pac  128;  Jamea  v.  Mutual  Reaerve 
Fund  Life  Aaao.  148  Mo.  1,  40  S.  W.  078; 
PhenicB  Ina.  Co.  v.  Botpdre,  67  Miss.  620,  7 
So.  696;  Wo^^fwr  v,  Weatcheater  F.  Ina.  Co. 
92  Tex.  549,  50  a  W.  669;  John  Hancock 
Mut.  L.  Ina.  Co.  v.  Bohlink,  176  Dl.  284,  61 
N.  E.  795 ;  Continental  Ina.  Co.  t,  Ruekmam, 
127  HI.  364,  20  N.  B.  77 ;  Phenim  In».  Co.  v. 
Hart,  149  Dl.  613,  30  N.  E.  9M;  Terry  v. 
Provident  Fund  Soo.  13  Ind.  App.  1,  41  N. 
E.  18 ;  2  Jovce,  Ins.  {  1356 ;  Mechem,  Agency. 
8  031,  p.  767,  note;  Oana  v.  St.  Paul  F.  A 
U.  /nc  Co.  48  Wis.  108,  28  Am.  Rep.  635;. 
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CoU  T.  Union  Cent.  L.  In**  Co.  (Wuh.)  47 
I«  R.  A.  201,  flO  Fac.  68;  1  May,  In*,  p.  240» 
I  136;  Qerman  Int.  Go.  v.  Amsiaugh,  S  Kan. 
App.  197,  66  Pac  481 ;  Allemania  F.  Ina,  Co. 
T.  Peck,  133  ni.  220,  24  N.  E.  638. 

Forfaitur«8  are  not  favored  in  law,  and 
will  be  avoided  upon  eligbi  evidence  ol  the 
insured  having  been  misled  by  statemeiiti  or 
Mts  of  insurer  to  his  prejudioe. 

Hartford  Life  A.nnit\iy  Ins.  Co.  v.  TJnatHl, 
144  U.  S.  430,  36  L.  ed.  496,  12  Sup.  Ct.  Rep. 
671;  AUvn  v.  UeFaU,  89  Fed.  Rep.  463. 

DimlmT,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  the  respondent 
against  the  appellant  on  a  polii^  of  insur- 
anoe  Issued  upon  the  life  oi  her  husband, 
George  E.  Hall,  deceased.  On  a  trial  by 
Jury,  verdict  was  rendered  in  favor  of  the 
plaintiff  for  tiie  amount  sued  for,  and  judg- 
ment was  entered  in  accordance  with  tbe 
verdict,  from  which  this  appeal  is  taken. 
There  are  some  twenty-one  assignments  of 
•rror  set  forth  in  appellant's  brief,  the  most 
oi  which  are  diseussable  under  the  second 
and  third  aisigmnents,  vie.,  that  the  court 
erred  in  denying  the  motion  of  apftellant  for 
nonsuit,  and  that  the  court  erred  in  denying 
the  motion  of  appellant  in  the  challenge  to 
the  whole  evidence,  and  in  not  taking  the 
case  from  the  jury.  Tbe  substance  of  tiiese 
otMeetions  might  have  been  raised  on  error 
aUi^ed  in  allowing  inraimpetent  testimony. 
It  is  contended  by  the  appellant  that  defend- 
ant's challrage  to  the  suffieieni^  of  the  tes- 
timony ought  to  have  been  sustained  for  tbe 
reaecHL  that  there  was  no  testimoi^  that  the 
deceased  had  complied  with  Uie  provisions 
and  conditions  of  tbe  policy,  the  only  testi- 
mony introduced  being  declarations  and  ad- 
missions of  one  John  Doser,  who,  it  is  ad- 
mitted by  the  appellant,  had  formerly  been  a 
district  agent  for  the  appellant,  and  who,  it 
Is  maintained  by  the  respondrat,  was  the 
agent  at  the  time  the  oaelaTationa  were 
made.  MDuiy  authorities  are  cited  1^  the 
■ppdiant  to  sustain  Vbe  proposition  that  the 
admissions  of  a  discharged  agent  are  not 
competent  evidence  to  bind  such  agent's  for- 
mer principal.  Conceding  for  the  purpose  of 
Hat  investigation  the  correctness  of  the  rule 
contended  for,  tiie  cases  are  not  applicable 
to  the  facts  proved  in  thia  caae,  as  deter- 
mined by  the  jury.  Am  to  the  existence  of 
Doeer's  agenqr,  the  plaintiff  showed  his  ap- 
pointment by  tbe  company,  and  there  was  no 

Eroof  that  such  agency  bad  been  revoked, 
luder  the  rule  tiiat  where  an  agency  is 
shown  to  exist,  it  will  be  presumed  to  .con- 
tinue until  tbe  contrary  is  proved,  it  must 
be  concluded  that  Doser  was  the  agent  of  tba 
company  at  the  time  these  all^d  admis- 
sions were  made.  His  first  appointment  wae 
made  in  Decwnber,  1896,  and  was  to  ctmtinue 
for  ten  years  unless  terminated  by  service 
ot  notice  upon  bim  by  tbe  company.  If 
there  is  anything  in  the  proof  that  would  in- 
dicate that  he  bad  been  removed,  it  would 
be  his  second  appointment  in  December, 
1898,  where  he  is  appointed  by  P.  F.  Leavy, 
general  agent  erf  the  Uni<m  Coitral  Life  In- 
M  UB.  A. 


surance  Company,  and  it  is  not  shown  that 
this  appointment  was  revoked  prior  to  the 
time  the  alleged  declarations  were  made. 
We  think  tufBcient  evidence  went  to  the  jury 
to  sustain  tbe  verdict  on  that  ground.  In 
any  event  the  testimony  shows  that  the  com- 

Kny  held  him  out  as  an  agent,  and  it  is 
and  by  his  acts. 

But  it  is  contended  by  the  appellant  that 
these  admissions,  if  maide,  were  not  of  the 
rea  geatoB,  were  not  within  the  scope  of  the 
agent's  authority,  and  were  mere  hearsay; 
and  many  cases  are  cited  in  support  of  the 
contention  that  the  admission  ot  an  agent 
must  be  made  at  the  time  of  the  contract. 
We  do  not  think  these  cases  are  applicable 
to  the  case  at  bar.  Doeer's  admissions  were 
not  with  referaice  to  the  making  or  effect 
of  any  contract,  but  with  relation  to  the  pay- 
ment of  the  premiums  during  the  decedent's 
lifetime.  Under  the  contract  it  was  his  duty 
to  collect  and  pay  to  the  company  these  iden- 
tical premiums.  Under  such  circumstances 
an  admission  in  relation  to  such  collections 
would  be  within  the  scope  of  his  duties  as 
anient,  and  tbe  evidence  was  competent  to 
bind  the  principal.  Wnght  v.  Btewtirt,  19 
Wash.  170,  62  Pac  1020. 

It  is  true  that,  under  the  conditions  of  the 
contract  between  P.  F.  Leavy,  who  was  the 
general  agent  of  the  company,  and  Doser,  it 
is  provided  that,  "although  the  said  John 
Doser  shall  be  styled  and  udreased  as  agent 
for  said  c(»npany,  it  is  yet  distinctly  under- 
stood to  be  the  purport  and  intent  of  this 
agreemoit  that  he  snail  be  the  agent  of  said 
P.  F.  Leavy  alone,  and  that  no  lii^ity  is 
hereby  created  against  said  company;  nor 
shall  said  John  Doser,  party  of  the  second 
part,  create  any  such  liability."  It  would 
seem  that  comment  upon  such  a  stipulation 
in  an  agreement  was  unnecessary.  It  is 
too  late  in  the  history  of  jurisprudence,  if 
such  time  ever  existed,  to  allow  corporations 
or  individuals  to  escape  their  honest  liatiil- 
ities  by  secret  understandings  between  prin- 
cipals and  agents  of  which  the  public  has, 
and  can  have,  no  knowledge.  Under  this 
contract,  which  provides  that  Doser  shall 
work  for  the  company  although  he  was  to 
be  tiie  agent  of  Leavy  only,  be  is  clothed  with 
authority,  not  only  to  solicit  and  procure 
persons  to  insure  with  said  ctmipany,  but  to 
collect  and  pay  over  the  premiums  to  the 
agent  of  the  company,  and  the  company  can- 
not escape  Ite  responsibilities  when  he  does 
collect  tnem  from  his  patrons  and  fails  to 
turn  them  over  to  tbe  company.  Sart  v. 
Niagara  P.  Ine.  Co.  0  Wash.  620,  27  L.  R. 
A.  86,  38  Pac  213. 

Another  question  involved  raises  the  ques- 
tion of  limitation  of  the  commencement  of 
the  action.  The  policy  provides  that  tiie  ac- 
tion shall  be  eonuneneea  within  a  year  from 
the  death  of  the  insured.  The  death  of  the 
insured  occurred  on  October  27,  1897,  and 
the  action  was  not  commenced  until  June  13, 
1899,  and  it  is  contended  by  the  reepondent 
that  tbe  action  is  barred.  But  the  testi- 
mony shows  that  tbe  respondent  was  at- 
tempting to  get  her  policy  paid  without  the 
expense  of  a  lawsuit,  that  she  was  toii  by 
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Mr.  Newb^in,  who  was  then  the  general 
agent  of  the  company,  tliat  the  money  would 
be  paid  if  it  was  found  that  the  paTments 
haa  been  made,  and  that  it  was  best  to  wait 
until  Mr.  Doser,  to  whom  it  was  claimed  the 
payments  had  been  made,  and  to  whom  the 
testimony  shows  the  payments  were  actually 
mode,  .returned  from  the  Klondike  <jountry. 
On  this  proposition  the  evidence  is  conclu- 
sive and  undisputed  that  the  respondent  was 
led  by  these  representations  on  the  part  of 
the  agent  of  the  company  to  wait  until  aft- 
er the  year  had  expired.  It  is  insisted,  how- 
ever, by  Uie  appellant,  Uiat,  even  if  that  be 
tru^  the  length  of  time  was  unreasonable. 
But  that  matter  was  submitted  by  the  court 
to  the  jury,  by.  thrir  verdict  they  have  found 
that  It  WM  not  unreasonable,  and  the  court 
cannot,  as  a  matter  of  law  under  all  the  cir- 
cumstances of  the  ease,  say  that  it  was. 

Many  objections  to  the  instructions  of  the 
court  are  made,  and  error  is  based  upon  the 
refusal  of  the  court  to  grant  the  instruc- 
tia/bB  asked  for :  but  we  think  the  court  gave 
instructions  that  were  applicable  to  the 


pleadings  and  circumstances  proved  upon  the 
trial,  that  the  law  was  properly  given  to  the 
jury,  and  that,  without  particularly  travel's- 
ing  them,  the  instructions  asked  by  the  ap- 
pelant, and  which  were  mostly  based  upon 
the  theory  of  the  case  which  we  have  been 
discussing,  were  properly  refused. 

It  is  insisted  that  the  court  erred  in  giv- 
ing certain  oral  instructions  after  the  re- 
quest to  have  the  jury  charged  by  written 
instructions.  In  answer  to  Utis  assignment 
it  is  sufficient  to  say  that  it  does  not  appear 
from  the  record  tiiat  any  oral  instrucUona 
were  given  fa;  the  court. 

There  is  auo  an  assignment  to  the  effeet 
that  the  court  erred  in  overruUng  a  demur- 
rer  to  the  respondent's  craiplain^  but  from 
the  record  we  are  unable  to  alscover  that  any 
demurrer  to  the  complaint  was  interposed. 

There  seems  to  be  no  meritorious  defense 
to  this  acti<m,  and,  no  prejudicial  error  of 
law  having  occurred,  the  judgment  loiU  te 
affirmed. 

ASH  concur. 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  FIRST  CIRCUIT. 


Ida  C.  FISHER  et  al.«  AppU., 

V. 

Robert  CUSBMAN  et  al. 


Be  Ida  C.  FISHER  et  al.,  PetitioHerg. 
(103  Fed.  Rep.  860.) 

1.  The  fMt  that  an  aiuiiithorlaed  m.-p- 
peal,  which  rnvat  be  dlBmisaed,  Is 
taken  In  a  bankmptcy  rase  In  whlcb  a  pe- 
tition Is  also  0led  to  revise  tbe  proceedings 
of  the  lower  court,  will  not  defeat  the  right 
to  have  the  eass  determined  on  the  petition. 

S.  A  Itwor  llceaae  which  Is  by  law 
traasferahle  to  amy  penom  who  is  sat- 
isfactory to  a  board  of  police  commissioners, 
thongh  It  may  be  destroyed  without  compensa- 
tion by  subsequent  legislation.  Is  "property" 
wtthiD  the  meaning  of  the  bankrupt  act,  | 
70  (30  Stat,  at  L.  565,  666),  which  provides 
that  a  bankrupt  must  transfer  "property 
which,  prior  to  the  petition,  he  could  by  any 
means  have  transferred." 

S.  Any-  person  clalmlns  an  eanltable 
or  lesal  Interest  In  a  fund  In  the  registry 
of  a  court  Is  entitled  to  Intervene  In  that 
behalf. 

4.  A  conrt  In  whleh  a  person  has  been 
adjndccd  hanhrnpt  has  power  to  proceed 
summarMy  to  compel  the  bankrupt  to  sign  a 
transfer  of  property  to  whleh  the  trustee  In 
bankmptey  Is  entitled. 

(June  IS.  1900.) 

APPEAL  by  bankrupts  from  an  order  of 
the  District  Conrt  of  the  United  Stat«s 
for  the  District  of  Massachusetts  appropri- 

NoTiT^^-On  the  question  whether  a  bankrupt's 
assets  lodnde  a  trademark,  see  Sarrosln  v.  W. 

B.  iTbj  Cigar  ft  Tobacco  Co.  (C.  C.  App.  5th 

C.  )  U  L.  R.  A.  HI,  and  note. 
SI  L.  R.  A. 


ating  the  equity  in  a  liquor  lioenae  for  the 
benefit  of  creditors  of  the  bankrupt.  Di*- 

miaaed. 

PECTITION  by  bankrupts  for  the  revision 
of  an  order  of  the  District  of  Maasadiu- 
aetta  appropriating  the  equity  in  a  liquor  !!• 
cense  for  the  benefit  of  creditors  of  tlie 
bankrupt.    Order  affirmed. 

The  facts  are  stated  in  t^e  opinion. 
Before  Colt  and  Putnam,  Circuit  Judges, 
and  Wehb,  District  Judge. 

Ueatre.  Brandela,  Dvabar,  Sb  Kntter 
and  Edward  F.  MoClenmem,  for  appel- 
lants and  petitioners: 

The  trustee  in  bankruptcy  acquired  no 
rights  in  the  liquor  license  issued  to  the 
bankrupt,  as  nothing  passes  to  the  trustee 
except  the  property  and  powers  of  the  bank- 
rupt, and  a  liquor  license,  and  the  rights  in- 
cident to  it,  are  neither. 

A  liquor  license  is  not  a  power. 
Tlie  powers  which  the  bankrupt  had  to 
dispose  of  property  by  will  or  deed  did  not 
pass  to  the  trustee. 

Jones  T.  Clifton,  101  U.  S.  225,  25  L.  ed. 
908;  Brandies  r.  Cochrane,  112  U.  S.  344,  28 
L.  ed.  760,  5  Sup.  Ct.  Rep.  194. 

A  power  of  appointment  unexercised  was 
not  an  asset  of  the  holder  of  It. 

Ea  parte  Oilohrist,  L.  R.  17  Q.  B.  Div.  521. 
The  intention  of  Congress  in  introducing 
into  the  present  act  the  additional  words  as 
to  powers  was  to  cover  the  question  involved 
in  these  cases,  and  the  word  "powers"  is 
used  in  its  legal  sense,  as  meaning  this  well- 
recognized  right  of  distribution  of  property, 
more  partlddarly  onplt^ed  in  oonneetion 
witii  trust  estates. 

It  can  hardly  be  stvpoaed  that  it  was  in- 
tended to  be  used  in  taa  leiwa  of  abili^,— 
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ai,  the  power  to  mrn  money,  of  which,  of 
course,  the  trustee  counot  avail  himself. 

MIaif$  V.  Manufaoturera'  Hat.  Bankf  4  Nat. 
Bankr.  Reg.  446. 

A  liquor  lioense  is  not  property. 

A  liquor  license  is  not  aesignaUfl. 

Slrahn  v.  Bamilton,  38  Ind.  57;  BUitnen- 
that's  Petition,  125  Pa.  412,  18  Atl.  306. 

It  is  not  a  right  of  whi^  a  receiver  can 
aTail  himself. 

awtpJs  V.  Flynn  (N.  J.  Eq.)  id  Atl.  177. 

It  is  much  less  of  the  nature  of  property 
thaa  a  franchise  to  opmtte  a  turnpike  for 
the  use  of  the  publle,  whiidi,  It  has  been  held, 
does  not  pass  to  the  trustee. 

People  ex  rel.  Jenkins  t.  Dunoon,  41  Cal. 
607. 

It  partakes  much  more  of  the  nature  of  a 
license  to  inter  in  &  particular  burial 
ground,  incident  to  tihe  ownership  of  shares 
in  the  corporation  owning  the  ground,  which 
does  not  pass  to  the  trustee. 

Xe  my,  1  N.  Y.         Obs.  131. 

The  purpose  of  the  bankruptcy  act  ts  to 
grant  a  man  a  diMharge,  so  that  he  may 
continue  to  pursue  his  DusinesSf  unfettered 
by  former  dtHits. 

Veto  Lamp  Chimney  Co.  v.  Anaonia  Brass 
d  Copper  Co.  91  U.  8.  666,  23  L.  ed.  336. 

If  the  bankrupt  is  deprived  of  permission 
to  conduct  his  business,  the  result  intended 
is  defeated.  It  differs  little  from  taking 
from  him  the  right  to  the  use  of  his  name 
in  connection  with  a  particular  pursuit. 
This  cannot  be  done. 

Haltingly  t.  Btone  (Ky.)  12  S.  W.  467. 

Messrs.  Garrer  ft  Blodcett  and  Addi- 
son O.  Bnrnbam,  for  appellees  and  re- 
spondents : 

The  district  court  was  not  in  error  in 
holding  on  the  facts  in  evidcoee  that  there 
was  a  right  in  the  trustee  in  bankruptcy  to 
have  the  license  of  the  bankrupt  applied  for 
the  benefit  of  the  bankmpt  estate. 

The  term  "property,"  as  used  in  bank* 
mptej  acta,  has  not  been  construed  in  a  nar- 
row or  technical  sense,  or  as  including  only 
things  oorporeal  and  tangible  in  thar  na- 
ture^ 

Lonfjman  t.  Tripp,  2  Bob.  ft  P.  N.  R.  67 ; 
Barton  While,  144  Mass.  281,  50  Am.  Sep. 
84,  10  N.  E.  840;  Re  Gallagher,  16  Blatdif. 
410.  Fed.  Cas.  No.  8,192. 

An  unregistered  trademark  is  "property" 
(Hall  V.  Barrows,  4  De  O.  J.  &  S.  150;  Kidd 
jr.  Johnson,  100  U.  S.  817,  26  L.  cd.  769) ,  and 
paseea  to  the  trustee  in  bankruptcy  (War- 
rrn  V.  Wairen  Thread  Oo.  134  Mass.  247} 
Hudson  V.  Oabome,  30  L.  J.  Ch.  N.  S.  79; 
Walker  v.  Slottram,  L.  R.  10  Ch.  Div.  365), 
except  where  it  is  of  such  a  nature  that  it 
is  incapable  of  being  used  1^  any  other  than 
the  debtor  iritiumt  deosiiring. 

Hoj^  T.  Chaney,  143  Bfass.  592,  68  Am. 
Bep.  149, 10  K.  Z.  713. 

An  inventl<m  is  "property"  which  may  be 
■old  and  oonvqred  before  it  is  patented. 

Hathbone  t.  Orr,  6  McLean,  131,  Fed.  Cas. 
No.  11.686. 

The  goodwill  of  a  business  is  "property." 

Washfyum  T.  National  Wall  Paper  Co.  21 
51  I.  R.  A. 
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C.  C.  A.  312,  91  U.  S.  App.  380,  81  Fed.  Rqp. 
17. 

"Alabama  daims"  against  the  United 
States  government  are  property  which 
passes  to  the  assignee  in  insMvuiqr. 

Ooreley  y.  Butler,  147  Mass.  8,  10  N.  B. 

734. 

The  right  to  publish  a  certain  newspaper 
is  within  the  term  "goods  and  chattels,"  aa 
used  in  the  baiikrupt  act. 

Longman  v.  Tripp,  2  Bos.  ft  P.  N.  R.  67. 

Sok  also,  a  seat  in  the  stock  exchange. 

Re  Etttchum,  1  Fed.  Rep.  840;  Sparhawk 
T.  Terkea,  142  U.  8.  1,  36  U  ed.  915.  12  Sup. 
Ct.  Rep.  104;  Fish  t.  Fiske,  154  Mass.  802. 
28  N.  E.  278. 

Membership  in  the  produce  exchange. 

^tf  Warder,  10  Fed.  Rep.  275;  Hyde  r. 
Woods,  04  U.  8.  623,  24  L.  ed.  264. 

Permit  to  occupy  a  stall  in  a  public  mar- 
ket for  the  salo  of  goods. 

Se  Oallagher,  16  Blatcbf.  410.  Fed.  Cmi. 
No.  6,192. 

The  liquor  license  Is  a  right  incident  to 
business,  as  in  t^e  case  of  trademarks. 

Warren  v.  Warren  Thread  Co.  134  Mass. 
247 ;  Hudson  v.  Osborne,  30  L.  J.  C!h.  N.  8. 

70. 

And  In  stock-exchange  eases. 

Re  Ketchum,  I  Fed.  Bep.  840;  Be  Warder^ 
10  Fed..  Rep.  275. 

It  has-  a  distinct  ud  well-reeognlsed  mar- 
ket value,  being  transferoUe,  witii  the  as- 
sent of  the  police  eommlsdoners,  by  the 
meUiod  of  surrender  and  cancelation  and  the 
issuance  of  a  new  license. 

Re  Gailagher,  16  Blatchf.  410,  Fed.  Cas. 
No.  5,102;  Re  Warder,  10  Fed.  Rep.  276; 
Re  Ketchum,  1  Fed.  Rep.  840. 

There  is  nothing  anomalous  or  particu- 
larly norel  in  the  idea  that  a  liquor  license 
may  be  made  avallsMe  and  be  disposed  of  for 
the  benefit  of  the  estats  of  a  bankrupt.  Such 
has  been  the  law  of  England  since  the  time 
of  George  TV. 

Stat.  9  Geo.  IV.  cSiap.  61 ;  Re  Gilmer,  Tr. 
L.  R.  17  Eq.  I;  Rutter  v.  Daniel,  30  Week. 
Rep.  724. 

There  is  nothing  personal  to  the  licensee 
in  the  nature  of  the  right. 

iluellet*a  Appeal,  100  Pa.  603,  42  AtL 
1021. 

There  is  no  such  personal  element  In  a  li- 
cense to  sdl  liquor  as  enters  into  sn  un- 
registered trademark  or  a  goodwill,  both  of 

which  pasf>  in  bankruptcy. 

Hall  V.  Borrows,  4  De  Q,  J.  ft  S.  150; 
Kidd  V.  Johnson,  100  U.  8.  617,  23  L.  ed. 
760;  Warren  v.  Worren  Thread  Co.  134 
Mass.  247 ;  Hudson  v.  Oshome,  39  L.  J.  Ch. 
N.  S.  79. 

Designating  the  right  by  the  term  "privi- 
lege,** or  preQxing  to  that  term  the  word 
"personal,"  does  not  affect  the  nature  of  the 
right,  or  aid  in  determining  the  question 
whether  it  should  be  mode  available  for  the 
beueilt  of  the  creditors  of  the  bankrupt. 

Hparhoiok  v,  Yerkes,  142  U.  8.  1,  85  L.  ed. 
916,  12  Sup.  Ot  Rep.  104. 

The  lioense  of  a  bankrupt  should  b*  ap- 
plied for  the  benefit  ol  his  estate^^  i 
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jB«  Fisher,  1  Am.  Bonkr.  Sep.  667,  with 
note,  DS  Fed.  Hep.  80,  2  N.  B.  N.  Rep.  221; 
Ite  Seeker,  2  N.  B.  N.  Rep.  241,  08  Fed.  Rep. 
407,  2  N.  B.  N.  Rep.  246. 

There  is  no  difficulty  in  this  case  hj  rea- 
son of  the  method  of  tranafer.  The  phrase* 
olqg7  of  the  new  act  is  rery  Inroad  in  thin 
particular,  being  "property  .  .  .  which 
the  bankrupt  could  by  any  meant  have  trans- 
ferred." 

Be  Kitehum,  1  Fed.  Rep.  840;  Ke  Warder^ 
10  Fed.  Rep.  275;  Be  Gallagher,  16  Blatchf. 
410,  Fed.  Cas.  No.  6,102 ;  Ea  parte  Joynea, 
Cooke,  Bankr.  Laws,  8th  ed.  p.  310;  Ea>  parte 
Butler,  1  Atk.  210. 

The  ftujt  that  the  method  is  established 
by  usa^^e,  and  not  by  e:q>re88  enactment, 
makes  it  no  less  a  means  by  which  the  prop- 
erty may  be  tnuufwred,  and  vhidi  the  law 
will  reoognize. 

Be  Gallagher,  16  Blatohf,  410,  Fed.  Oaf. 
No.  5,102;  Ea  parte  Butler,  1  Atk.  210;  Em 
parte  Joynea,  Ckwke,  Bankr.  Laws,  8th  «d.  p. 
31C;  Robaon,  Bankr.  7th  ed.  p.  483. 

The  fact  that  the  transfer  must  be  accept- 
able to  an  outside  body,  which  can  blodc  a 
transfer  altogether  if  it  so  chooses,  does  not 
prevent  the  making  of  an  order  whidi  will 
effect  the  tranafeTf  provided  the  toansferee 
is  accqited. 

Be  Ketchum,  1  Fed.  Rep.  840;  Be  Warder, 
10  Fed.  Rep.  275;  Be  Gallagher,  10  Blatchf. 
410,  Fed.  Gas.  No.  5,102;  Be  (7tlm«r,  It.  L. 
R.  17  Eq.  1 ;  Ea  parte  Joynea,  Cooke,  Bankr. 
r^ws,  8th  ed.,  p.  310;  Em  parte  Butler,  1 
Atk.  210. 

Mr.  Oeors«  A.  Blmmey  for  respondent 

Chapin. 

FwtnaiB,  Circuit  Judge,  delivered  the 
opinitm  of  the  court: 
One  of  Uiese  cases  is  an  appeal  from  the 

district  court  for  the  Massachusetts  district, 
sitting  in  bankruptcy,  and  the  other  is  a  pe- 
tition to  revise  the  proceedings  of  €ba,t  court. 
08  Fed.  Rep.  89.  Both  relate  to  the  same 
subject-matter.  The  appeal  will  not  lie  be- 
cause the  subject  thereof  is  not  within  the 
three  specifications  of  the  matters  of  appeal 
found  in  8  25  of  the  bankrupt  act,  approved 
July  1,  1808  (30  SUt.  at  L.  653,  chap.  641) . 
Nevertheleea,  as  was  determined  1^  us  in  S« 
Worcester  Co,  in  our  opinion  passed  down 
on  April  20,  1000,  42  C.  C.  A.  637,  102  Fed. 
Rep.  808,  the  fact  that  an  appeal  was  taken 
and  a  petition  also  filed  does  not  defeat  the 
rii^ht  of  the  party  moving  this  court  to  have 
the  merits  of  the  controversy  adjudicated  by 
us.  They  do  not  neutralize  each  other,  and 
the  only  result  is  that  the  appeal  must  be 
dismissed,  while  the  coart  must  proceed  to 
the  adjudication  of  the  merits  ui  Ida  O. 
Fisher  et  al..  Petitioners,  which  petition,  on 
the  record  before  us,  involves  only  a  "matter 
of  law,"  as  required  by  8  24b  of  the  bank- 
rupt act. 

The  controversy  in  this  case  Is  whether, 
under  the  circumatances  shown  in  the  record, 
a  license  issued  in  accordance  with  the  pro* 
vittons  of  the  Public  Statutes  of  Maasaehu- 
HtU  {chap.  100,  8  6),  and  held  by  the  bank- 
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rupt  at  the  time  the  petiUon  ia  baidcniptef 
was  filed,  can  be  availed  of  as  assets  for  the 

boieflt  of  the  creditors  in  bankruptcy.  That 
section  ts  as  follows:  "In  a  dty  which  at 
its  annual  municipal  election,  or  in  a  town 
which  at  its  annual  meeting,  votes  to  author- 
ize the  granting  of  licensee  for  the  sale  of 
intoxica^ng  liquors,  as  hereinafter  provided, 
lioenses  of  the  first  five  classes  mentioned  in 
section  ta:^  and  In  ai^  city  or  town  licenses 
of  the  sixth  das*  mentioned  in  said  section, 
may  be  granted  annually  by  the  mayor  and 
aldermrai  of  cities  or  the  selectmen  of  towns 
to  persons  applying  therefor.  Every  license 
dull  be  signed  by  the  mayor  or  the  chair- 
man of  the  selectmen,  and  by  the  derk  of  the 
city  or  town  by  whi<^  it  is  issued,  and  shall 
be  recorded  in  the  oflloe  of  such  clerk,  who 
dtall  be  paid  by  the  lioengee  me  dollar  fbr 
recording  the  same.  It  shall  name  Che  per- 
son licensed,  shall  set  forth  the  nature  of 
the  license  and  the  building  in  which  the 
business  is  to  be  carried  on,  and  shall  con- 
tinue in  force  until  the  first  day  of  tiie  May 
next  ensuing,  unless  sooner  forfeited  or  ren- 
dered void." 

Section  1  of  the  same  chapter  provides  ae 
follows:  "No  person  shall  sdl,  or  expose, 
or  keep  for  sale,  spirituous  or  intoxicating 
liquor,  exc^t  as  authorized  in  tUs  diapter; 
but  nothing  herein  contained  shall  apply  to 
sales  made  by  a  person  under  a  provision  of 
law  requiring  him  to  sell  pnwmal  property, 
or  to  sales  of  cider  and  native  wines  ay  Vhe 
makers  tbraeof,  not  to  be  drunk  on  their 
premisee." 

The  power  of  Issuing  lioenses  was  trans- 
ferred to  the  police  oommisstoners  by  S  1> 
chap.  83.  of  the  Acts  of  1885,  as  follows: 
"The  police  oommissioners,  instead  of  the 
mayor  and  mty  cleric  of  Hie  city  of  Boston, 
shall  exercise  the  powers  and  perform  tlie 
duties  given  to  and  imposed  upon  said 
mayor  and  city  clerk  by  section  five  of  chap- 
ter one  hundred  of  the  Public  Statutes  relat- 
ing to  the  signing  of  lioaises  for  the  sale  of 
intoxicating  liquors;  and  said  licenses,  to- 
gether with  all  licenses  as  hotel  keepers  or 
common  victuallers  shall  be  recorded  in  the 
ofiice  of  the  said  oommissioners  instead  of 
the  office  of  said  city  cleric" 

Obviously,  the  licenses  tiins  authorized  ap- 
pertain to  the  police  relations  of  the 
state;  and,  except  for  the  facts  furUier  ap- 
pearing in  tiie  record,  they  would  be  in  no 
manner  subject  to  the  control  of  a  Federal 
court  sitting  in  bankruptcy,  nor  could  th^ 
be  availed  of  by  such  courts  as  assets. 

The  petition  for  the  adjudication  in  bank- 
ruptcy of  Ida  C  Fisher  was  filed  on  October 
10,  1808.  The  license  in  oontroversy  issu^ 
on  May  1.  1S98.  On  its  face,  it  purported 
to  run  to  Ida  C.  Fisher  and  Rollin  B.  Fisher, 
as  Fieher  &  Co.  The  record  shows  that 
Fisher  ft  Co.  was  Ida  C.  Fisher  soldy,  and 
that  therefore  Rollin  B.  Fisber,  who  is  the 
husband  of  Ida,  had  only  a  nominal  interest, 
and  that  his  name  appeared  in  the  license, 
in  acoordanee  with  a  prevailing  custom,  to 
prevent  a  lapse  thereof  in  the  case  of  the 
death  <rf  Ida.   For  the  purm^  of  omiiider- 
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iag  the  fundamental  qoesUon  in  the  case,  we 
can  asauine  that  it  is  not  oomplicated  bj  the 
f»et  that  the  name  of  Rollin  B.  Fisher  ap- 
peared in  the  license,  and  t^at  Ida  was  the 
•ole  holder  of  it»  both  subataDtially  and 
nominally.  The  record  also  shows  aa  fol- 
lows: "Liqoor  licraises  are  issued  by  the 
of  Boston  to  a  limited  number  only,  and 
«re  much  in  demand.  They  are  transfer- 
able only  with  the  aasent  of  the  boaxd  of  po- 
lice commiuiMien,  and  then  only  in  the  fol- 
lowing manner :  There  is  a  usage  and  prae- 
tioe  by  which  a  license  may  be  surrendered, 
4nd  a  new  license  issued  to  anot>her  in  the 
place  thereof,  as  follows:  Hie  man  that  de- 
«irefl  to  go  into  business  files  an  application 
-describing  the  locality,  and  who  the  persons 
.are  that  propuae  to  engage  in  tnuiiiess; 
mud  if  tliey  are  satisfactory,  and  there 
is  no  legal  wjeetion  to  the  place  where  they 
propose  to  engage  in  business,  and  there  will 
«e  a  vacancy  caused  in  the  list  ot  licenses  or- 
.dinarily  granted,  the  board  agrees  to  one  ti- 
■cense  being  surrendered  for  the  purpose  of 
'being  canceled,  and  in  jdace  of  it  another  is 
issued  to  the  new  finn  or  persons  applying 
-for  it.  The  surrender  ii  ordinarily  by  a 
«imple  form  of  indorsement  addressed  to  the 
boaid  of  police  stating,  l^e  undersigned 
hereby  surrenders  his  license  for  the  purpose 
•of  havii^  tt  canceled,'  and  signed  by  one  or 
more  of  the  lioeauees,  binding  the  firm  to 
'that  agreemenL 

''There  is  a  reoognized  value  of  from 
OOO  to  $S,000  which  attaches  to  a  license  for 
tiie  purpose  of  such  transfer,  and  such  sum 
«aa  M  obtained  in  ths  liquor  trade  for  the 
sumnder  of  a  lioenaa  in  fwror  of  another, 
«onditioiial  nwHi  the  porch—'  proving  sat- 
isfactory to  tiM  board  of  p<riioe  oommisdonr 
-ors  as  a  lieensee." 

It  is  also  said  in  th«  record  that  evidence 
was  submitted  that  the  pc^ice  commisaioners 
liave  refused  to  consent  to  the  transfer  of 
any  license  until  the  one  seeking  to  make 
the  transfer  has  shown  himself  to  be  free 
of  d^;  but  there  is  no  finding  to  this  ef- 
itet,  and  the  topic  becomes  nnimportant,  he- 
■eaiise,  in  faet,  th»  lieense  in  controversy, 
with  Hm  oonsent  of  the  oommissiMiers,  was 
surrendered  by  Ida  G.  Fisher  and  Rollin  B. 
Tisher,  by  their  indorsements  thereon,  made 
under  the  order  of  the  district  court,  a  new 
license  substituted,  and  a  valuable  consider- 
ation received  in  connection  with  the  trani- 
fvr,  in  accordance  with  the  practice  shown 
%y  the  citation  whidi  we  have  already  made. 

The  trustee  in  bankruptcy  of  Ida  C.  Fisher 
seasonably  claimed  tSiat  the  lieense  should 
be  realized  lor  the  boisAt  ot  the  estate,  and 
petitioned  the  oourt  for  an  order  on  her  and 
Bollin  B.  Fisher  to  indorse  the  license,  so 
thftt  the  i»t>oeeds  thereof  mi^t  be  thus  se- 
'Oured.  An  interlocutory  order  was  entered, 
pursuant  to  which  the  license  was  indorsed 
MM  follows:  ''This  license  is  hereby  sur- 
rendered for  cancdatioo.  Ida  C.  fisher. 
Botlin  B.  Fisher."  The  amount  of  $4,250 
was  realized,  which  was  deposited  in  the  reg- 
istry of  the  district  court,  to  await  its  final 
determinaticm  in  ref«-enoe  to  the  elaimi 
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thereto.  Subsequently  a  final  decree  was  en- 
tered that  the  amount  so  deposited  in  the 
court,  less  an  equitable  charge  thereon  of  $1,- 
000,  should  be  paid  to  the  ^ustee  as  assets. 
Ida  C.  Fisher  and  Rollin  B.  Fisher  objected 
throughout  to  theee  proceedings,  and  their 
petition  to  revise  them  was  seasonably  filed 
in  this  court,  and  was  answered  by  tlie  trus- 
tee. An  issue  was  thus  duly  raised  on  the 
matter  of  law  whether  or  not  the  license  or 
its  proceeds  were  under  the  control  of  the 
district  oourt  for  the  purpose  of  the  action 
which  it  took  in  reference  thereto.  The  ap- 
propriate parts  of  the  record  in  the  district 
oourt  were  sent  up  on  the  appeal,  and  they 
are  made  parts  of  Ida  0.  Fisher  et  ol.,  Peti' 
tionera,  by  references  to  them  in  the  petiUon 
ukl  aoswear,  thoi^h  it  would  have  been  mora 
prudent  to  have  incorporated  tham  1^  an  ex- 
press agreement  t^ierefw  filed  in  the  case. 

The  only  provision  of  the  bankrupt  act 
covering  the  fundamental  question  in  this 
case  is  found  in  S  70  (30  Stat,  at  L.  666, 
566),  wherein  it  is  provided  that  among 
other  things  which  shall  vest  in  the  trustee 
of  an  estate  of  a  bankrupt  is  "property 
wliich  prior  to  the  petition  he"  {that  is,  the 
bankrupt)  "could  w  any  means  have  trans- 
ferred or  which  migat  have  been  levied  upm 
and  sold  under  judicial  process  against  him." 
No  determination  by  any  judicial  tribunal  of 
suIBcient  authorify  to  conclude  this  oourt 
has  been  brought  to  our  attention  or  found 
by  ua.  It  is,  ot  course,  well  settled  that 
governmental  pensions  and  salaries  of  public 
officers  are  n/at  affected  by  proceedings  in 
bankruptcy ;  but  neither  of  Vbaae  can  be  pre- 
sumed to  represent  ai^  ca^tal  invested,  and 
public  polifij  forbidi  thdr  transfer.  Hyde 
T.  Woods,  94  U.  8.  62S,  24  I.,  ed.  264,  and 
Sparhmck  Yerhea,  142  IT.  S.  1, 12, 36 1*,  ed. 
916,  918,  12  Sup.  Ct.  Rep.  104,  which  relate 
to  seats  in  stock  exchanges,  in  no  way  touch 
on  matters  of  police  regulation.  Neverthe- 
less they  settle  one  question  in  this  case,  and 
that  is  that  the  fact  that  transferability  de- 
pends on  the  OMUoit  <rf  a  stranger  does  not 
defeat  the  claim  of  creditors  in  bwakrupt^y 
to  realize  ^at  can  be  obtained  on  a  trans- 
fer if  made.  lUs,  however,  is  a  rnle  of  law 
well  settled  and  broadly  applied. 

In  EsB  parte  BuiUr,  1  Atk.  210,  the  ques- 
tion came  before  Lord  C3iancdtor  Hardwioke 
whether  or  not  the  office  of  undermarahal  of 
the  city  of  London,  whic^  was  a  salable  of- 
fice, passed  into  the  oontrcd  of  a  oommisaion 
in  bankruptcy.  It  was  held  that  it  did,  but 
the  terms  of  the  statute  under  which  that 
case  was  decided  include  some  nroresstwis 
whidi  render  the  decision  inapplicable  aa  an 
authority  on  the  question  at  bar.  Neverthe- 
less the  Lord  Chancellor  made  an  observa- 
tion which  leads  up  to  a  line  of  reasoning  of 
importance  with  reference  to  this  proceeding, 
aa  follows:  "This  is  a  matter  of  very  great 
consequence;  for,  when  a  man  is  likely  to 
become  bankrupt,  he  nuiy  sell  all  his  stock 
in  trade  and  effects,  and  invest  the  produce 
in  one  of  these  salable  ofilces,  and  in  that 
manner  dieat  his  creditors." 

Following  out  this  auggestit^  of  Lord 
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CThaaoellor  Hardwicke,  it  eaonot  be  denied 
that  the  license  in  controversy  represented 
pecuniar?  intereste  of  the  bankrupt  of  sub- 
stantial value.  Xot  only,  as  shovra  by  Uie 
extract*  which  we  have  made  from  the  rec- 
ord, does  a  reoognized  value  of  from  $4,000 
to  $0,000  attotdi  to  «  license  of  tltis  nature 
for  the  purposes  of  transfer,  but  in  this  par* 
ticular  case  the  licease  in  fact  realized  $4,- 
250.  Whether  Ida  C.  Fisher,  on  her  acquisi- 
tion of  the  flr*t  license,  of  which  the  one  in 
issue  was  tlie  successor,  paid  for  the  transfer 
thereof  from  her  assets  an  amount  in  excess 
of  the  governmental  fee,  wliich  fee  was,  in 
the  eyas  of  the  law  a  lubstazitial  nun,  al- 
tiMugh  the  particular  amount  is  not  stated 
in  the  record,  or  whether  that  excess  gradu- 
ally accrued  as  an  increment  of  the  vtuue  of 
the  successive  licenses  during  the  several 
years  in  wiiich  she  was  carrying  on  the  bus- 
iness ot  Fisher  &  Co.,  the  record  does  not 
show.  Neither  is  it  of  consequence  that  it 
should,  because  the  question  underlying  this 
case  cannot  be  determined  with  reference  to 
all  tixe  special  oireumataaees  of  a  particular 
license,  bat  it  must  be  disposed  of  in  the 
li^t  of  the  fact  that  every  license,  however 
obtained,  has  a  reoognized  vtUu^  as  already 
stated,  in  excess  of  the  governmental  fee, 
and  of  the  further  fact  that  the  amount  of 
that  excess  may  lepresrat  actual  cash  of  Its 
holder  paid  for  it  im  its  transfer  from  smne 
other  licensee.  Thus,  it  represents  capital. 
To  apply  to  these  ccHiditionB  the  propositions 
of  the  petiticners  would  oome  to  the  same  re- 
snlt,  miethcr  the  amount  Involved  was  that 
at  issue  in  this  case,  or  much  larger.  In 
either  ease,  if  their  propositions  are  sound, 
the  creditors  of  a  bankrupt  may  be  left  with- 
out the  receipt  of  any  percentage  of  thur 
debts,  and  the  bankrupt  may  remain  in  pos- 
session of  what  is  practically  under  his  own 
oontrcd,  and  of  a  pecuniary  value  sufficient 
to  characterize  him  as  a  person  of  substanoe. 
To  put  their  propositions  in  another  form  b 
to  say  that,  although  a  bankrupt  is  <^er- 
wise  unable  to  pay  his  ereditogrs  even  a  small 
percentage,  yet  he  stands  under  no  ob- 
ligation to  realise  for  their  benefit  a  matter 
of  large  pecundary  value,  but  that,  on  the 
other  hand,  he  may  apply  to  his  own  uses 
what  he  can  secure  therefrom,  although  it 
has  absorbed  a  large  amount  of  aesets  which 
otherwise  would  have  been  within  the  reat^ 
d  his  creditors.  Nothing  but  a  dear  pur- 
pose on  the  part  of  any  bankrupt  act  to  ae- 
oomplisb  such  a  result,  or  an  anolute  d^ect 
in  its  provisions,  would  justify  sustaining 
propositions  which  work  such  results. 

It  is  impoflsibleto  give  any  categorical  def- 
inition to  the  word  "property,"  nor  can  we 
attach  to  it  in  certain  relations  the  limita- 
tions which  would  be  attached  to  it  in  others. 
This  will  be  obvious  on  examining  the  article 
about  property  in  the  several  editions  of 
Bouvier's  Law  Dictionary.  The  same  is 
equally  obvious  on  an  examination  of  the 
definitions  given  to  the  word  in  the  stand- 
ard dictionaries  of  the  English  language. 
All  that  can  be  said  positivdy  in  reference 
to  it  is  that,  when  found  in  a  statuts  like  the 
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bankrupt  act.  it  is  not  to  be  oonstrued  in. 
any  loose,  popular  sense,  but  with  regard  to- 
the  limitations  which  the  law  attaches  to  it.. 
In  this  view,  considering  that,  the  mere  li- 
cense represents  a  police  r^^ulation,  so  that,, 
aooording  to  the  determinations  of  the  su- 
preme courti  even  though  given  for  a  fixed 
period,  it  may  he  revoked  without  compen- 
sation by  legislation  touching  the  public  in- 
terests, because  it  represents  no  vested  rights 
it  is  not  possible  to  r^rd  it  as  property  of 
itself.  Boston  Beer  Co.  v.  Massachusetts 
97  U.  S.  25,  24  L.  ed.  989;  Iforthwestent. 
Fertilising  (Jo.  v.  Hyde  Park,  97  U.  S.  659^. 
24  L.  ed.  1030;  Douglas  v.  Kentucky,  168  U. 
S.  488,  42  L.  ed.  653,  18  Sup.  Ct  Rep.  199; 
Ohioago,  B.  A  Q.  R.  Co.  v.  Nebraska  ea  rel. 
Omaha,  170  U.  S.  67,  74,  42  L.  ed.  948,  954,. 
18  Sup.  Bep.  613.  On  the  other  hand,  un- 
der the  circumstances  shown  in  the  record,, 
it  so  far  represents  invested  capital  that  it 
cannot  be  disputed  that  a  licensee's  adminis- 
trator, who  after  his  death  obtains  on  its- 
transfer  a  valuable  consideration,  is  re- 
quired \j  law  to  account  in  his  official  ca- 
pacity for  the  sum  received.  Neither  cani 
it  be  denied  that  the  same  rule  applies  to  a. 
copartner  settling  tiie  affairs  of  a  copart- 
nership after  the  death  of  one  of  the  copart- 
ners, or,  in  the  present  case,  to  Rollin  B. 
Fisher,  in  case  he  had  survived  his  wife  and 
no  bankruptcy  proceedings  had  interposed. 
Further,  as  we  have  already  said,  there  is 
not  here  invtdved  the  rule  of  public  policy 
which  applies  to  govemmeat*!  pensions  txA 
the  salaries  of  public  officers;  but  the  cas» 
in  that  respect  ts  more  akin  to  instances- 
where  hotels,  livery  stables,  and  other  estab- 
lishments subject  to  police  regulation,  and 
requiring  licenses  from  the  public  authori- 
ties, are  disposed  of,  with  all  the  privileges- 
and  advantages  appertaining  thereto.  Hav- 
ing in  view,  therefore,  the  evident  fai^  which 
we  have  already  stated^ — that  nothing  bat  w^ 
clear  purpose  on  the  pttit  of  the  statute  to- 
aooomplish  a  different  result,  or  an  absolute- 
defect  in  its  proviaimts,  would  lead  to  a  dif- 
ferent condusion, — we  see  no  difficulty  lit 
holding  that  the  pecuniary  interest  or  capi- 
tal which  tills  license  represents,  and  which 
may  customarily  be  made  available,  is  prop- 
erty which  the  bankrupt  is  bound  to  assist 
in  realizing  for  his  creditors,  so  long  as  he- 
con  render  practical  aid  thereto  by  merely 
gfving  his  ugnaturs,  and  without  that  snb- 
stantial  assistanoe  which  it  is  well  settied 
creditors  in  bankrupt^  ars  not  entitied  to 
receive  for  accomplishing  anything  which  re- 
quires skill  or  substantial  tabor  on  the  part 
of  the  bankrupt  after  the  petition  is  filed  by 
him  or  against  him.  We  therefore  agree  on 
this  point  with  the  oondnsions  of  the  dis- 
trict court. 

It  may  be  claimed  that  the  reasoning  on. 
whioh  this  result  is  based  cannot  be  carried 
out  to  its  logical  conclusion.  We  have  ref- 
erence especially  to  the  matter  of  inventions  - 
and  literary  manuscripts,  and  contracts 
which  require  for  their  completion  the  skill 
of  the  bankrupt.  It  is  generally  ssid  that 
none  of  these  ptM  to  the  ereditors.  Wms.. 
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Bftnkr.  Tth  cd.  106;  Ca^ngn,  Gopyririitt 
Sd  ed.  ITS;  and  Lowell,  Bankr.  233.  How- 
mvtr,  these  facte  make  no  diffienlty  with  the 
resirit  which-  we  have  reached,  because,  with 
reference  to  inventions  and  ntannscripts,  and 
eon  tracts  partly  completed  which  involve  the 
personal  skill  of  the  bankrupt,  there  ie  no 
doid>t  that  all  rach  things  are  property,  as 
all  the  auUiorftiee  moke  clear;  uid  th^  are 
ea|>able  of  being  aasignad  as  such,  and  of  dev- 
olution 1^  raooession.  Copinger,  Copy- 
rights, 3d  «d.  177,  and  elsewhere.  So,  also, 
it  Is  ordinarily  said  that  an  acUon  for 
breach  of  a  contract  to  marry,  or  breach  of 
a  contract  to  cure,  and  other  actions  of  tort 
whicdi  do  not  concern  injuries  to  property, 
do  not  paes  to  the  bankrupt's  creditors,  and 
y«t  all  these  are  property.  The  most  that 
ean  ba  latd  about  tliese  exeepticmal  rights 
is  tJiat  Huj  Ultutrate  what  we  have  already 
pointed  oat«— tiiat  it  ia  imposrible  to  give 
mny  eatc^rical  deSiUtion  to  the  word  "prop- 
erty,^ or  to  give  such  specific  limitation  to 
it  as  wonld  always  detennine  its  relations  to 
any  particular  statute.  AH  these  things  are 
pru^rly,  aod  absolutely  at  the  disposal  of 
the  owner  of  them;  and  yet  they  lack  one 
usnal  element  of  pn^rty,  in  that  they  are 
not  within  the  reach  of  creditors.  But  our 
point  is  that  tlieae  exceptional  illustrations 
r«lat«  dearly  to  what  is  property,  and  there- 
lore  they  eannot  (dMtruct  ns  in  determining 
whether  or  not.tiie  matter  in  controversy  is 
property,  within  the  meaning  of  the  bank- 
rupt act^ 

The  rule  with  referNiee  to  nonpatented  in- 
ventions has  never  been  laid  down,  except  in 
the  most  general  terms;  and  it  may  well  be 
doubted  whether,  under  peculiar  droumst&n- 
oes,  a  court  in  bankrupt^  might  not  ooaii>el 
an  inventor  to  do  whs^  the  dutrlet  court  in 
this  ease  compelled  the  owner  ot  this  license 
to  do.  Assuming,  as  an  extreme  case,  that 
an  inventor  has  completed  his  invention,  has 
put  it  in  praetjcal  form,  and  has  depleted 
his  estate  in  experimenting  in  the  course 
thereof,  and  that  all  that  remains  for  him  to 
do  in  order  to  procure  his  patent  is  the  nom- 
inal act  of  giving  bis  signature  to  the  appli* 
cation  tlierefori  we  would  hava  a  caae  aome- 
wliat  parallel  to  the  ease  at  bar;  and  we 
eannot  concede  thatthere  are  any  authorities 
of  so  preefse  a  character  as  would  prevent  a 
court  in  bankruptcy  from  realizing  capital 
thus  locked  up. 

We  have  proceeded  in  this  matter  without 
any  special  reference  to  the  language  which 
we  have  cited  from  the  statute.  This,  in 
terms,  covers  "property  which  prior  to  the 
flline  of  the  petition  he"  (the  bankrupt) 
''eould  by  any  means  have  tnuisferred  or 
^ich  might  ha¥e  bean  levied  upon  and  soM 
under  Judicial  prooess  against  him."  It 
seems  to  ns  safer  to  put  the  caae  on  broad 
ground,  rather  than  on  any  peculiar  phrase- 
ology of  the  statute,  the  precise  scope  of 
whidi  is  not  plain.  Very  likely  some  of 
tiiese'  words  were  used  far  the  purpose  of 
meeting  difflculties  arising  under  previous 
statutee  in  bai^niptcy,  by  reason  of  the  fact 
that  someUnleo  a  large  amount  of  property 
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was  held  under  nnrecorded  deeds,  which  had 
given  the  debtor  a  credit  to  which  he  was  not 
entitled,  and  which  might  have  been  attained 
under  the  local  practice  in  various  states,  or 
might  have  be«i  wmveyed  by  the  debtor  to- 
an  innocent  purchaser,  but  which,  however, 
did  not  pass  to  assignees  in  bankruptcy. 
Nevertheless  the  language  may  well  be  held 
to  be  so  broad  as  to  sweep  in  cases  of  the- 
precise  character  of  that  at  bar.  Howev«r,. 
we  pass  this  by,  observing  only  that  the  al* 
temative  in  this  quotation  shows  a  stetu- 
tory  declaration  of  what  we  have  already 
found  to  be  the  fact, — that  there  may  be 
property  wliich  cajinot  be  sold  under  judicial 
-process,  and  that  there  may  be  property  of 
that  character  whieh  passes  for  the  braefit 
of  oi'edttoTS. 

In  behalf  ot  the  trustee  in  bankruptcy, 
reference  Is  made  to  the  paragraph  of  9  70- 
of  the  bankrupt  act  which  provides  that  the 
trustee  shall  be  vested  with  certain  "pow- 
ers;" and  it  is  claimed  that  this  applies  at 
bar,  because  the  bankrupt  had  the  power  to 
realize  from  the  license.  However,  we  prefer 
not  to  attempt  to  rest  the  case  on  this  expres- 
sion, because  we  doubt  whether  so  popular  a- 
signification  can  be  given  to  the  word,  and- 
whethcr,  on  a  oarehil  examination  of  the- 
English  statutes  from  whidi  this  was  drawn, 
and  of  the  deeisiona  of  the  'English  court* 
in  regard  thereto,  we  might  not  be  required 
to  determine  that  It  is  to  be  oonstrued  teeh- 
nically.  as  known  to  the  common  law. 

Questions  as  to  the  jurisdiction  of  the  dis- 
trict court  with  reference  to  this  licensehava 
been  raised,  in  view  of  the  fact  that  it  is- 
sued to  Rollin  B.  Fisher  as  well  as  to  his 
wife ;  and  a  queation  is  also  made  with  re- 
gard to  the  interventimi  of  one  Chapin,  who- 
clainied  an  equitable  interest  in  the  fund  de- 
rived from  its  transfer,  and  paid  into  tha- 
registry  of  that  court.  We  do  not  under- 
stand that  the  objection  as  to  Chapin  is  now 
insisted  upon,  but,  even  if  it  were,  it  would 
be  fruitJesB,  because  the  rule  Is  settled  be- 
yond all  doubt  that  any  person  claiming  an- 
equiteble  or  legal  interest  in  a  fund  in  the 
registry  of  a  court  is  entitled  to  intervene  in 
that  behalf. 

Bo  far  as  Ida  O.  Fish^  is  oonoemed,  there 
can  be  no  question  of  jurisdiction,  inasmuch 
as  i^e  proceedings  have  token  place  in  the 
case  in  which  she  was  adjudged  bankrupt, 
and  the  court  therefore  clearly  had  the 
power  to  proceed  summarily  for  the  purpose 
of  merely  compelling  her  to  give  her  signa- 
ture on  the  transfer  of  the  license.  8o  far 
as  Rollin  B.  Finher  is  concerned,  the  objec- 
tion as  to  want  of  jurisdiction  is  subdivided ; 
that  is  to  say,  it  is,  on  one  hand,  maintained 
tliat  he  was  entitled  to  approiwiato  the  li- 
eeiue,  or  an  interest  in  it,  to  his  personal  use^ 
and  that  therefore  the  oourt  could  not,  in  the 
case  of  Ida  C.  Fisher  in  bankruptcy,  proceed 
summarily  against  him  with  referent^  there- 
to. This  (Ejection  is  met,  however,  by  tlie 
fact  that  Rollin  B.  Fisher  is  himself  in  bank- 
ruptcy, and  his  assignee  submitted  himself 
to  the  proceedings  in  the  district  court,, 
which  disposes  of  all  substantial  questions- 
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ma  far  aa  BoIIia  B.  Vlsher  la  otmeenwd.  Oq 
the  other  hand,  the  more  tedutieal  objactioB 
is  made  that  the  dUtrict  court,  in  this  pro- 
ceeding relating  to  Ida  C.  Fisher,  had  no 
cummary  power  to  compel  Bollin  B.  Fisher 
to  perform  any  act, — especially  that  of  in* 
4oraiiig  the  licenae  in  the  manner  which  we 
have  dcsCTibed.  This,  howerer,  does  not 
touch  the  merits  ot  the  ease,  and  is  purely  a 
moot  questiwi,  so  far  as  we  are  concerned. 
Bollin  B.  Fisher  has  indorsed  the  license,  and 
it  has  passed  to  a  purchaser  for  value.  Any 
-decree  that  we  might  make  oould  not  rescind 
that,  and  would  be  futile.  If,  on  the  other 
iftDd,  he  had  refused  to  make  the  indorse- 
Tuent,  and  the  district  oourt,  in  the  case  of 
Ida  C.  Fisher  in  bankmptcy,  had  proceeded 
Against  him  f<x  contempt  by  reason  of  that 
refusal,  and  had  fined  him  or  imprisoned 
Ihim,  and  the  fine  had  remained  unpaid,  or 


the  imprisonment  was  not  fully  accom- 
plished, a  practical  isstie  ml{^t  have  arisea 
in  some  way  for  oar  determination.  Bm 
parte  Baea,  177  U.  8.  44  U  ed.  818,  M 
Sup.  Ct  Bep.  073. 

in  TSo.  SIS  (Fisher  v.  0u9hman)  the  ap- 
peal is  ditmiMed,  without  oosts,  except  tkat» 
in  accordance  with  the  agreement  of  uie  par- 
ties, the  expense  oi  printing  will  be  out 
of  the  fund  in  the  registir  ni  the  District 
Courtf  the  net  proceeds  m  the  tnnstar  of 
the  license. 

/»  No.  Sn  (Ida  0.  Fiaher  et  ol..  Petition' 
ert)  ihere  vnU  he  a  decree  affirming  the  pro- 
ceedings of  the  Disiriot  Oovrt,  without  oosts, 
exo^t  that,  in  aocordaoce  with  the  agree- 
ment of  the  parties,  tiie  expense  ot  printing 
will  be  paid  out  irf  the  fond  in  tiie  registry 
of  the  District  Court,  the  net  prooeeda  d  the 
transfer  of  the  lieenetb 
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3Iattld»  EBNER,  Admx.,  etc.,  of  Andrew 
Ebner,  Deceased,  Appt^ 

V. 

A.  K.  MACEEY. 
(ISe  111.  267.) 

1.  RnllnVB  on  the  Mdmlaelov  mmIL  re- 
jection of  testimony  will  not  be  consid- 
ered tf  no  exceptltm  was  preserved  to  them. 

A  A  pltrslclnn  mnat,  tn  the  flrst  In- 
■taneo,  Cetentlne  kow  often  he  onffht 
to  viett  a  vatlent,  and.  If  the  party  em- 
ploying  blm  accepts  bis  serrlcea,  and  does  not 
dlicbarge  him  or  require  blm  to  come  less 
frequently,  or  llz  the  times  when  he  wishes 
him  to  attend,  he  cannot  afterwards  refuse  to 
pay  for  Tlslte  on  the  ground  that  thvf  were 
unnecessary. 

(Jone  31.  1800.) 


'Nom — ^Pl^tfotoe'f  right  to  tfetenafne  frequmeit 
of  vistti  to  paUent. 

A  physician  called  to  attend  a  patient  Is  au- 
thorised to  continue  his  visits  sacb  length  of 
time  as  Is  necessary,  and  he  may  recover  for 
sucb  serrices.  It  Is  also  his  duty  to  attend, 
and  he  will  be  liable  for  ne^lgenee  If  he  falls 
to  attend,  or  abandons  bis  patient  without  rea- 
sonable cause.  The  qaeatlon  as  to  the  neces- 
sity of  further  visits  Is  preinmed  to  depend  on 
the  physician's  Judgment.  The  discontinuance 
of  visits  may  be  detennlned  br  the  original  em- 
ployment, or  by  notice  from  Uie  patient  to  the 
physician  that  bis  services  are  not  needed,  or 
by  notice  of  the  physician  to  the  patient  that 
bo  will  not  return,  or  by  the  judgment  of  the 
-pbyslelan  that  farther  visits  sre  not  necessary. 
In  the  latter  event  the  phyridan  will  be  liable 
If  the  condition  of  the  patient  Is  each  that  an 
abandonment  by  the  physician  will  probably 
work  an  Injury. 

In  Eiraa  r.  Haooct  It  Is  held  that  a  phyal- 
clan  must  In  the  first  Instance  determine  bow 
-often  he  oaght  to  rielt  a  patient,  and  tf  the 
party  employing  him  accepts  hia  services,  and 
-does  not  require  blm  to  come  less  frequently  or 
fix  the  times  wtaen  be  wishes  blm  to  come,  he 
cannot  afterwards  refuse  to  pay  tor  vlalta  on 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Appellate  Court,  Second  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Mercer  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  for  medical  serv- 
ices for  which  decedent's  estate  was  alleged 
to  be  liable.  Affirmed. 

Stat^ent  by  the  Courtt 

This  was  a  daim  appellee,  a  i^ysieian, 
against  the  estate  <rf  Andrew  Ebner,  de- 
ceased, for  medical  services  rendered  l^er 
and  his  wife.  The  claim,  as  sworn  to 
and  lodged  with  the  county  elerk  for  filing, 
was  for  $370.  B^ore  elaim  day,  $60  was 
paid  theraon.  At  the  trial  in  tiie  dreult 
court  before  a  jury  on  an  appeal  from  the 
county  court,  said  credit  was  allowed,  and 
a  verdict  was  rendered  and  judgment  was 
entered  for  8320.   The  administraMx  ap- 

tbe  ground  that  they  were  unnecessary,  ma 

Is  sastalned  by  the  authorities.  In  this  case 
the  court  said  :  "The  physician  being  responsi- 
ble for  the  want  of  care  and  faithful  attentlMi 
to  his  patients,  a  contrary  rnle  would  woifc 
grest  hardship  to  him,  and  sebjeet  him  to  ao- 
dae  perils."    (Action  for  services.) 

The  employment  of  a  physician  continues 
while  the  sickness  lasts,  where  be  Is  employed 
to  attend  upon  a  sick  person,  and  the  relation 
of  physician  and  patient  continues  until  It  Is 
ended  by  the  consent  of  both  parties,  or  la  re- 
voked by  the  express  dismissal  of  the  physician. 
Lawson  v.  Conaway,  87  W.  Va.  159,  18  L.  R.  A. 
627,  16  8.  B.  B64;  Potter  v.  VIrgll,  67  Bartt. 
678. 

In  the  latter  case  the  physician  was  called  to 
attend  the  defendant's  wife  at  his  house,  and 
thereafter  the  wife  was  removed  by  ber  father 
to  his  hvuse  without  the  knowledge  or  consent 
of  the  4efendant,  and  tbe  services  of  plaintiff 
were  rendered  at  the  residence  of  the  father 
of  the  defendant's  wlto^  (Action  fer  malprac- 
tice.) 

In  t^e  absence  of  special  agreement,  the  eo- 
gagen-^nt  is  to  attend  the  case  so  long  as  It  re- 
firlTf/.  attention,  unless  he  gives  notice  of  his 
mtfr/'on  to  discontinue  his  visits,  or  Is  dls- 
«'■'//  4  by  tbe  patient ;  and  he  la  tennd  to  exer> 
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«d  to  the  »ppellat«  eoort.  The  appel- 
eomt  hM  ■mrmed  the  jndgnwnt,  and 
.«nuBt«d  •  flerttfloate  ot  importaaot. 

Mtatr*.  Oouall  *  ThomMo^^  for  ap- 

.peUant: 

In  CMoago,  B.  A  Q.  R.  Co.  r.  George,  Id 
m.  610.  71  Am.  Dec.  239,  the  court  wtid, 
ia  a  question  of  this  kind  any  person  of  in- 
telligence  is  capable  of  judging  of  the  necea* 
■it^  of  medical  advice  and  Hrrioea.  It  1* 
>amveraa]l7  acted  upon  by  all  classes  of  man- 
Jcind,  and  we  are  not  dimosed  to  lay  down 
■A  rule  that  none  but  a  physician  is  compe- 
tent to  prove  that  a  iwrBon  is  sick,  or  so 
-sick  as  to  require  medical  advice. 

Jfes«r«.  Oeors«  A.  Gooko  and  James 
X.  Brook,  for  appdiee: 

The  physician  is  the  pr<^>er  and  sole  judge 
■of  the  aeceaeary  frequency  of  the  visita  to 
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bis  patient,  so  long  as  the  patient  is  in  his 

charge. 

Wood,  Uast  &  a  p.  448j  Todd  t.  Mj/na, 
40  CbX.  366. 

Per  Cwinmt 

In  deddiog  this  case,  the  appdlata  eoort 

delivered  the  following  opinion : 

"Complaint  is  made  of^  the  rulings  of  the 
trial  court  in  the  admission  and  rejection 
of  testimony.  No  exception  was  preserved 
to  any  of  tiieae  rulings,  and  thdr  correct- 
neas  is  therefwe  not  presented  to  us  for  de- 
cision. 

"On  the  motion  of  defendant  for  a  new 
triiU,  it  wae  assigned  as  a  ground  for  grant- 
ing a  new  trial  that  the  verdict  was  con- 
trar^  to  the  law  and  the  evidence.  No  rea- 
son IS  shown  why  the  verdict  is  contrary  to 
law.   There  was  much  conflicting  evidence 


«lBe  reasonable  and  onUnary  care  and  skill  In 
■determlalns  wben  bis  attendance  sbonld  ceass. 
LawBon  t.  Conaway,  87  W.  Va.  1S9,  16  L.  B.  A. 
■627,  le  8.  B.  564.    (Action  for  malpractice.) 

Where  a  pbjBlclan  Is  employed  to  treat  mem- 
bers of  a  family,  be  la  tbe  best  and  the  proper 
JnOce  of  the  necessity  of  frequent  visits,  and 
ia  the  absence  of  proof  to  Uie  contrary  tbe 
-conrt  will  presume  that  all  the  professional  vis- 
Its  made  were  deemed  necessary,  and  were  prop- 
erty made.  Todd  v.  Uyres,  40  Cal.  866.  In 
Uiia  case  the  court  said :  "It  wonid  be  a  dan- 
«eroas  doctrine  fcr  tbe  sick  to  rsqnlfe  a  physl- 
-clan  to  be  able  to  prove  the  necessity  of  each 
visit  before  he  can  recover  for  his  services. 
This  Is  oecessarlly  a  matter  of  Jadjrment,  and 
•WM  coDcemiog  which  no  one,  save  the  attend- 
ant physician,  can  decide.  It  dependa  not  only 
upon  tbe  condition  of  the  patient,  bnt.  In  some 
4esrM,  npon  tbe  course  of  treatment  adopted." 

And  If  there  Is  no  limitation  In  the  employ- 
soent  of  a  physldaa.  and  be  is  called  in  general- 
ly, tbe  presumption  Is  that  bis  service  is  under 
an  Implied  engafonent  to  attend  tbe  patient 
through  that  Illness,  or  until  bis  services  are 
<llsp6n»ed  with.  Dale  v.  Donaldson  Lumber  Co. 
48  Ark.  1S8,  2  B.  W.  70S.  In  this  case  the 
■court  said :  "A  physician  and  his  employer 
maj  make  aneh  contract  as  the?  see  dt  limiting 
the  attendance  to  a  longer  or  shorter  period, 
■or  to  a  slni^e  visit,  and  tbe  law  will  enforce 
tlM  nmtract  they  have  mads."  (Action  for 
services.) 

So,  where  a  physician  uigaces  to  attend  a 
patient  without  limitation  of  time,  be  cannot 
«eaas  bis  vWts  except,  first,  with  tbe  consent 
of  tbe  patient;  or  secondly,  opon  giving  the 
patient  timely  notice  so  that  be  may  employ  an- 
'•tber  doctor ;  or  thirdly,  wben  the  condition  of 
the  patluit  Is  socb  as  no  longu>  to  require  medl- 
-eal  treatment,  and  of  that  condition  the  physl- 
-dan  must  Judge  at  his  peril.  Becker  v.  Jan- 
Inakl,  27  Abb.  N.  C.  4S,  15  N.  Y.  Snpp.  676.  In 
this  case  tt  was  further  held  that  In  case  of  a 
dmrlty  patient,  even  tboiii^  the  pl^clan  Is 
not  to  be  paid  for  bis  attsndance^  he  Is  still 
hound  In  law  to  treat  his  patient  with  the  re- 
quisite skill  and  the  requisite  care.  The  court 
■aid  that  U  at  bis  last  visit  he  notified  tbe 
ptalntlff  that  he  was  going  out  of  town,  and  In- 
■dkated  to  her  a  pbyslelaa  who  would  attend 
her  in  bis  stead,  his  absence  would  bt  excused. 

A  physician  called  to  treat  a  sick  horse,  and 
agreeing  to  call  the  next  morning  early,  but 
neglecting  to  ever  call  sgaln.  Is  guilty  of  such 
n^lgenee  as  will  prevent  a  recovery  for  his 
Mrvlces.  Boom  v.  Reed.  60  Hon,  426,  28  N.  Y. 
Sapp^  431.  (Action  for  ssrvlcea.) 
■61  L.  B.  A. 


The  relation  of  physician  and  patient  gener- 
ally continues  so  loDg  as  medical  attention  Is 
required,  and  tbe  physician  must  exercise  rea- 
sonable care  In  determining  when  the  attend' 
ance  may  be  safely  discontinued ;  but  when  tbe 
patient  comes  to  the  ofllce  of  tbe  physician, 
from  whom  he  receive!  proper  treatment,  and 
then  fslla  to  return  for  further  treatment.  In 
consequence  of  which  be  snffen  Injury,  be  Is 
not  entitled  to  maintain  an  action  against  the 
physician  for  such  Injury  because  It  Is  his  own 
default  and  misfeasance.  Daableil  t.  Oruntb 
84  Hd.  868,  8S  AU.  1004.  (Action  for  mal- 
practice.) 

It  Is  competent  for  a  physician  and  his  pa- 
tient to  enter  into  such  a  contract  as  they  think 
fit,  limiting  the  attendance  to  a  longer  or  short- 
er period,  or  to  a  single  visit  If  they  please: 
and  while,  if  there  be  no  such  limitation,  the 
physician  can  dlscontinne  bis  attendance  at  bis 
election  after  giving  reasonable  notice,  yet.  If 
he  is  sent  for  at  the  time  of  an  Injury  by  one 
whose  family  physician  he  baa  been  tOr  yeant 
the  fact  of  bis  responding  will  be  an  eugege- 
ment  to  attend  to  the  case  so  long  as  It  re- 
quires attention,  unless  he  gives  notice  to  the 
contrary,  or  is  discharged  by  the  patient ;  and 
he  Is  bound  to  use  ordinary  care  and  skill,  not 
only  In  his  attendance,  but  in  detennlning  wben 
It  may  be  safdy  and  properly  disoontlnned. 
Ballon  V.  Prescott,  04  Me.  806.  In  this  case 
the  burden  of  proof  of  abandonment  was  held 
to  bfi  opon  plalntll^  and  the  burden  of  proving 
notice  to  discontinue  visits  was  on  the  physi- 
cian.   (Action  tor  malpractice.) 

In  Chicago.  B.  *  Q.  B.  Co.  r.  Oeorgs,  10  III. 
GIO,  71  Am.  Dee.  239,  an  action  against  a  rail- 
road for  personal  Injuries  caused  by  uqillgwice 
of  the  company,  where  the  qnestlon  was  that  a 
witness  was  Improperly  permitted  to  testify 
whether  It  was  necessary  for  tbe  physicians  to 
have  continued  their  attendance  on  plaintiff  as 
long  Bs  they  did,  the  court  said :  "Even  If  this 
was  a  question  of  skill,  the  physicians  had  tes- 
tified to  having  attended  on  plaintiff,  and  from 
that  testimony  the  Infereoce  Is  raised  that  It 
was  necessary.  But,  In  a  question  of  this  kind, 
any  person  of  Intelligence  1b  capable  of  Judging 
of  the  necessity  of  medical  advice  and  services. 
It  Is  universally  acted  upon  by  all  classes  ot 
mankind,  and  we  are  not  disposed  to  lay  down 
a  rule  that  none  but  a  physician  Is  competent 
to  prove  that  a  person  Ib  sick,  or  bo  sick  as  to 
require  medical  advice.  When  It  comes  to  de- 
termine tbe  nature  or  the  effects  of  disease. 
It  IS  different.  Tbeae  are  scientific  qnestttms 
that  none  bnt  those  Allied  la  tl|Oclenaujfa> 
competent  to  «Btermloa.®i9iii^ed  by  VjUO^  IV^ 
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aa  to  whether  all  the  servioei  charged  for 
were  rendered,  and  as  to  whether  tht  serv- 
icfB  rendered  had  not  been  settled  for  by  Eb- 
ner  in  hit  iff^time.  ^e  jury  determined 
tbeee  queetiona  for  daimant,  and  there  was 
evidence  to  support  the  verdict.  The  books 
of  claimant  were  in  evidence,  showing 
charges  from  day  to  day  and  time  to  Ume 
during  a  period  of  aeveral  years,  in  which 
tim^  it  is  conceded,  claimant  did  often  at- 
tend upon  the  parties  profes'sionally,  and 
especiaHy  upon  Mrs.  Bbner.  One  witness 
for  defendant  gave  certain  dates  in  the  sum- 
mer of  1897  between  which,  she  testified,  Eb- 
ner  and  wife  were  in  Colfax,  Iowa.  During 
this  period  claimant's  books  contained  sev- 
eral charges  against  deceased,  and  it  is  ar- 
gued that  the  jury  should,  in  any  event, 
have  disallowed  t^ose  charges.  The  jury 
saw  this  witness,  and  heard  her  testimony. 
She  was  eontTadicted  by  daily  entries  in 
the  elaimajit's  books.  There  was  a  ahortw 
period,  the  same  summer,  during  which  the 
books  contained  no  cliargea  against  deceased. 
Some  doubt  was  thrown  upon  the  correct- 


ness of  the  dates  given  the  witaieae  hr 
tiie  testimony  of  another  witness  for  defend- 
ant, who  at  two  different  times  lived  in  the- 
Ebner  family,  but  did  not  live  there  during 
the  summer  of  1807,  and  yet  remembered  the- 
fact  of  Mr.  and  Mrs.  Ebner  going  to  Col- 
fax. The  jury  evidently  concluded  the  wit- 
ness was  mistaken  either  as  to  the  date  or 
length  of  the  stay  at  Colfax.  We  are  un- 
able to  say  they  were  wrong,  or  that  an- 
oUier  jury  would  reach  a  different  ctmclu- 
sion  upon  the  same  evidence. 

"The  court  gave  Ute  following  initruotiMk 
for  claimant:  'The  jury  are  instructed,  a«- 
a  matter  of  law,  that  the  i^ysician  attend- 
ing a  patient  is  the  proper  and  sole  judge 
of  the  necessaiT  frequency  of  the  visits  to- 
his  patient,  so  long  as  the  patient  is  in  his- 
charge;  and  in  an  action  for  his  servicea 
the  physician  is  not  required,  under  the  law, 
to  prove  the  necessity  of  his  making  the 
number  of  visits  that  be  makes,  aiu  for 
which  he  is  seeking  ocHnpensation.'  Upon 
this  subject  Wood  on  Master  and  Servant 
(3  177)  says:    'A  physician  is  to  be  deemed 


A  partj  bj  placing  his  wife  under  tb«  care 
of  a  physician,  whom  be  knew,  at  a  distance 
from  bis  owa  residence,  for  medical  and  surgi- 
cal treatment  for  a  dangerons  disease.  Implied- 
ly requested  bim  to  do  all  such  acts,  and  adopt 
such  course  of  treatment  and  operations,  as  In 
his  Judgment  would  be  most  likely  to  effect  her 
ultimate  care  and  recovery,  with  the  assent  of 
the  wife ;  and  the  assent  of  tbe  wife  to  an  oper- 
ation may  be  presnmed  from  the  drcomatances. 
M-Clallen  v.  Adama.  19  Pick.  388.  81  Am.  Dec. 
140.    {Assumpsit  on  aceoont.) 

In  an  action  for  malpractice,  an  allegation  in 
the  declaration,  after  stating  employment  and 
undertaking  of  the  aurgeon  to  attend,  and  un- 
skilful aettlng  of  piaintllTa  leg,  charged  that 
"defendant  having  ceased  to  attend  upon  the 
plaintiff  and  administer  remedies  for  his  said 
1^,  .  .  .  and  the  leg  baring  become  dar- 
ing that  time  more  diseased  and  unsound,  and 
thereby  endangering  the  life  of  plaintiff,  be 
was  afterwards  .  .  .  forced  and  compelled 
to  employ  other  surgeons,"  wbo  amputated  the 
leg.  This  was  held  to  contain  no  averment  that 
the  defendant  had  refused  to  attend  the  plain- 
tiff, or  abandoned  him.  The  court  said: 
"There  Is  a  recital  that  be  had  ceased  to  at- 
tend and  administer  remedles:but  that  cessation 
may  have  been  perfectly  Innocent  and  proper, 
occurring  with  good  cause.  If  the  plaintiff  had 
Intended  to  make  It  a  ground  of  complaint  that 
the  defendant  had  refused  to  attend  when  re- 
(]U«>flted.  or  Improperly  deserted  or  abandoned 
his  duty.  It  should  have  been  so  stated  In  tbe 
tjarr.,  that  the  defendant  might  have  had  no- 
tice of  it,  and  come  prepared  to  meet  \t"  Be- 
ttius  V.  Howard,  3  Watts,  25S. 

In  Terre  Haute  A  I.  R.  Co.  v.  Stockweli,  118 
lud.  98,  20  N.  E.  650,  where  a  physician  was 
employed  at  an  accident  by  the  conductor  of  a 
train.  It  was  held  that  tbe  railroad  company, 
having  notice  of  bis  employment  and  permitting 
bIm  to  render  services  thereafter  without  re- 
pudiating the  employment  or  discharging  him, 
was  liable  for  such  services. 

In  White  V.  Hastln.  S6  Ala.  147,  where  a  phy- 
sician brought  an  action  against  W.  for  medical 
services  rendered  to  L.,  and  the  pbysidan  had 
been  attending  L.  before  a  despatch  and  letter 
from  the  defendant  were  shown  to  him,  the 
nmrt  said :  "Although  the  plaintiff  may,  at 
the  ontset.  have  rendered  his  aervlcea  solely  on 
SI  L.  R.  A. 


Lumpkin's  responsibility,  be  was  not  bound  to 
continue  his  services  In  the  same  way.  He  had' 
made  no  special  contract,  which  would  have 
been  broken  by  the  cessation  of  bis  servtcsa. 
There  la  nothing  In  the  ordtaiary  relatione  be- 
tween a  phyaiclan  and  his  patient  which  wontfl- 
prevent  tbe  former  from  discontinuing  his  serv- 
ices upon  the  account  of  the  latter,  and  enter- 
ing Into  a  contract  with  another  for  tbe  pay- 
ment of  the  ehargea  for  his  subsequent  attend- 
ance. We  perceive  no  reason  why  the  assent 
of  tbe  patient  to  the  making  of  such  a  contract 
should  be  necessary." 

But  it  la  not  sufflclent  evidence  to  snatalo  a. 
verdict  for  medical  services  rendered,  and  medi- 
cine supplied,  that  the  plaintiff  practised  in  tbe 
family  of  the  defendant,  and  was  seen  coming 
and  returning  from  the  defendant's  house,  to- 
gether with  proof  that  the  Items  cliarged  were 
according  to  the  customary  rates.  Simmons  v. 
Means.  8  Smedes  ft  M.  897 ;  Hasllp  v.  X<eggett, 
6  Smedes  &  U.  826. 

And  In  Re  Smith,  18  Misc.  130.  41  N.  T. 
Supp.  10Q3,  where  a  physician  cbarged  $412  for 
attniding  deceased,  afflicted  with  an  Incurable 
disease,  four  visits  each  day  for  103  days,  not 
missing  a  day  or  visit,  giving  but  little  medl- 
cine,  calling  two  other  doctors  from  8.  very  of- 
ten for  counsel  and  advice.  It  was  held  tbat  bis 
charges  were  exorbitant,  and  ought  not  to  be  al- 
lowed In  full,  and  that,  where  the  value  of ' 
services  were  Involved,  tbe  testimony  of  expert 
witnesses  did  not  control.  Tbe  court  said  that, 
from  the  nature  of  decedent's  Illness  and  man- 
ner in  which  the  charge  was  made. — that  Is. 
the  doctor  residing  very  near  her  and  calling 
In  to  see  her  when  be  desired,  then  making 
a  uniform  or  average  charge  of  four  visits  a 
day  at  81  each, — a  snm  of  8350  would  be  a  lib- 
eral allowance. 

In  Ely  V.  mibur.  49  N.  J.  L.  689.  10  Atl. 
3SS.  441,  Faterson,  J.,  dissenting,  said :  "Dut 
having  made  a  mistake,  or,  what  is  the  aame 
thing,  the  care  and  skill  he  exercised  having 
failed  to  detect  the  symptoms  of  the  disease, 
and,  by  reason  thereof,  his  attendance  continu- 
ing for  a  longer  time  than  would  have  been  re- 
quired under  a  correct  diagnosis,  the  Jury 
should  have  been  Instructed  to  have  taken  that 
fact  into  consideration."    (Action  fOr  aervlces.) 
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the  proper  judge  of  the  necessity  of  frequent 
visits  to  his  patient,  and  the  court  will  pre- 
sume that  alt  the  professional  viaits  made 
by  him  were  necessary.  Hence,  in  an  ac- 
tion for  his  services,  he  is  not  called  upon 
to  prove  the  necessity  of  making  the  num- 
ber of  visits  he  did.  The  physician  being 
rsBponsible  for  the  want  <tf  ewe  and  faith- 
ful attentidn  to  his  patiently  a  oontnuy  rule 
would  work  great  hardship  to  him,  and  sub- 
ject him  to  undue  perils.'  To  the  same  ef- 
fect is  Todd  V.  ifyres,  40  Cal.  357.  Chioa- 
So,  B.  <£  Q.  B.  Co.  V.  George,  19  111.  510,  71 
Am.  Dec  239,  does  not,  as  supposed,  an- 
nounce a  contrary  doctrine.  There  a  person 
injured  in  a  railroad  collision  brought  suit 
for  damages,  and  soui^t  to  recover,  among 
«ther  things,  his  expenses  for  medical  attend- 
ance. Of  course,  he  could  not  recover 
against  the  railroad  company  for  all  medical 
attendance  he  had  chosen  to  have,  but  only 
for  such  as  was  neceesajy  in  curing  his  in- 
juries. But  where  a  physician  is  called  by 
-s  party  to  treat  him  or  his  wife,  and  he 
takes  charge  of  the  case  and  attends  from 
-day  to  day,  evidatly  in  view  of  his  respon- 
^bility,  for  skilful  and  proper  treatment,  he 
must,  in  the  first  instance,  determine  how 
-often  he  ought  to  visit  the  patient;  and  so 
long  as  the  party  employing  him  accepts  his 
services,  and  does  not  discnarge  him  or  re- 
quire him  to  orane  less  frequently,  or  fix  the 
times  when  he  wishes  him  to  attend,  he 
«annot  afterwards  be  heard  to  say  the  f^ysi- 
-cian  came  oftener  than  was  neeessaiy.  Thera 
was  DO  proof  claimant  came  whm  he  was 
forbidden  to  oome,  or  that  be  waa  diwdiarged 
and  continued  to  attend  thereaftn*.  De- 
ceased and  his  wife  called  claimant  and  ac- 
cepted bis  services  without  question.  Un- 
der the  circumstances  of  this  case,  the  in- 
struction was  proper.  Sc»ne  expressions  in 
other  instructions  given  for  claimant  may 
have  been  slightly  inaccurate,  but  they  were 
snbstaotially  correct.  Tlie  Jury  were  fully 
instrueted  tor  defmdant.  The  instructions 
aaked  defendant  and  refused,  ao  far  as 
not  emlH-aoed  in  given  instruoUona,  were 
either  ernmeoDS,  or  so  involved  or  confus- 
ing as  to  warrant  their  refusal.  We  find  in 
the  record  no  reversible  error,  ^le  Judg- 
ment is  therefore  affirmed." 

We  concur  in  the  foregoing  views,  and  in 
the  conclusion  above  announced.  According- 
ly the  judgmeit$  of  the  Appellate  Court  w 
<girmed. 


Thomas  LOWERY,  Plff.  in  Err., 

V. 

City  of  PEKIN  et  al. 
(186  III.  887.) 

JUi  tiifn«tl*B       the  pMper  reatedr  to 

NoTB. — On  ttie'questlon  of  Injanctfon  to  re- 
stialn  trespasses,  see  note*  to  Chicago  ft  N.  W. 
B.  Co.  V.  Der  (C.  C.  8.  D.  Iowa)  1  L.  B.  A. 
744 ;  Haines  v.  HaU  (Or.)  S  U  B.  A.  on  pose 
«13 ;  Corinth  v.  Locke  (Tt.)  11  L.  B.  A.  207. 

For  Injunction  against  trespass  to  cut  timber. 
«M         *«  C«CII«ir  V.  H«dlsr  (Fla.)  32  L.  B. 
«.  2U. 
jlL.  IL  A. 


prevent  •  pltr  from  taklKV  poasea- 
■lon  of  an  embankment  made  on  Its  land  for 
railroad  purposes  by  one  baviog  a  lease  for 
nlnetr-nlne  years,  and  converting  It  Into  a 
poUle  highway. 

(Jnna  21.  1900.) 

ERROR  to  the  CHreuit  Ciourt  for  Peoria 
County  to  review  a  decree  dismissing 
a  bill  filra  to  enjoin  defendants  from  ap- 
propriating an  embankment  belonging  to 
complainant  for  a  public  highway  wiuout 
ccHnpensating  him  therefor.  Sevemd. 

Statement  by  MnsndeTt  J.: 

The  original  bill  in  this  cose  was  filed  on 
July  19,  1898.  A  demurrer  was  filed  and 
sustained  to  the  original  bill,  and  leave  was 
granted  to  the  complainant  therein  to  amend 
the  l»Il.  Accordingly,  on  January  11,  1890, 
a  supplemental  and  amended  bill  was  filed. 
To  this  supplemental  and  amended  bill  a 
general  demurrer  was  filed,  and,  the  de- 
murrer liavinff  been  Bustain^  the  bill  was 
dismissed.  The  ^^resent  writ  of  error  is 
sued  out  from  this  court  for  reversing  the 
decree  of  the  circuit  court,  which  dismissed 
the  bill  at  complainant's  cost  for  want  of 
equity. 

Thomas  Lowery,  plaintiff  in  error  here 
and  the  complainant  who  filed  the  bill  in 
the  oourt  below,  alleges  that  he  is  the  owner 
of  300  acres  of  land  in  HoUis  township,  Pe- 
oria county,  underlying  which  is  a  large 
body  ot  eoalj  that  in  the  center  of  said  tract 
be  has  a  coal-mining  shaft  and  tenemmt 
houses  connected  therewith  for  the  use  of 
the  miners,  the  premises  being  known  as  the 
"Orchard  Mines;"  that  he  derived  his  title 
to  the  land  by  deed  from  one  Peter  V. 
Sohcnck  on  January  1,  1874,  and  has  had 
open  and  exclueive  possesaion  of  the  prem- 
ises, including  the  shafts  and  grounds,  ever 
since  that  di^;  that  Schenck  had  posses- 
^<m  thereof  for  many  years  prior  to  that 
date;  that  the  shaft  is  located  about  1% 
miles  west  of  the  Illinois  river,  directly  op- 
posite the  city  of  Pekin,  in  Tazewell  coun- 
ty, and  at  the  foot  of  the  blufi's  on  the  weet- 
erly  side  of  said  river ;  that  the  intervening 
grounds  between  the  shaft  and  the  Illinois 
river  were  then  and  still  are  low,  marshy, 
and  wet  lands,  not  suaoeptible  of  cultivation, 
or  being  used  for  driving  over  the  sune  for 
man  than  eight  months  in  each  year;  that 
while  the  grounds  were  operated  by  Schenck 
there  was  a  large  demand  for  coal  to  sup- 
ply steamboats  on  the  Illinois  river,  and, 
for  the  purpose  of  fimiiBhin^  such  supply 
and  supplying  coal  to  the  inhabitants  of 
Pekin  for  fuel,  Schenck  formulated  and  car- 
ried out  the  design  of  building^an  embank- 
ment and  railway  across  said  Ulinois  river 
bottoms  to  the  westerly  bank  of  the  Illinois 
river  opposite  Pekin,  and  of  ereeUng  suit- 
able docis  there  from  which  to  supply  ooal 
to  the  boats;  Uiat,  for  tiie  greater  part  of 
the  distance  between  said  river  and  the 
Orchard  mines,  Schenck  owned  the  land  pro- 
posed to  be  covered  by  the  embanlcment  in 
h)«  own  rtftltt.  and.  for  tlu»  halann  of  the 
datance,  tne  lands  were  owum  and  pos- 
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fleeeed  by  the  city  of  Pddii;.tii»t  there  then 
existed  opposite  PdEin  a  ferry  crossing  the 
river  at  about  the  center  of  the  city,  and 
from  the  westerly  side  of  the  river  there 
was  a  wagon  road  running  thence  to  the 
north  and  south  public  road  at  Orchard 
mines;  that  the  wagon  road  waa  not  then 
woriEed  or  kept  up,  and  had  no  certain  uid 
well-deflned  location,  and  Lowery  does  not 
know  whether  the  same  was  ever  located 
and  laid  out  aa  provided  by  law;  that  the 
ferry  was  then  owned  by  the  city,  and  by  it 
leawd  for  a  term  of  years  to  J.  A.  and  T.  J. 
McGrew,  who  operated  it*  and  charged  toll- 
age  therefor;  that  the  erecUon  of  the  pro- 
posed embankment  and  railway  was  r^ard- 
ed  as  a  great  benefit  and  advantage  to  the 
city  of  Pekin. 

Tlie  bill  furtiier  allies  that,  on  Uarch  7, 
1870,  the  city,  in  order  to  induce  8chenck 
to  erect  said  railw&y,  made  a  contract  with 
him  in  these  words,  vie.:  "Whereas,  Peter 
V.  Sehendc  desires  to  build  a  railroad  on 
the  right  of  way  adjoining  to  and  upon  the 
north  side  of  the  wa^n  road  built  on  the 
west  side  of  the  Illinois  rivu-,  and  from  said 
Illinois  rivar  to  the  bluffs  on  the  west  aide 
oi  said  river,  ao  aa  to  connect  the  coal  bank 
of  the  Bidd  Peter  V.  Schenck  with  the  IIH- 
nois  river  by  rail,  and  to  erect  suitable 
dodcB  and  fixtures  for  the  reception,  hand- 
ling, and  ehipment  of  coal  therefrom,  and 
desires  to  lay  said  milroad  across  and  over 
the  land,  and  build  said  docks  on  the  land 
of  the  city  of  Pddn  at  the  msxgin  of  saad 
river;  and  whereas,  it  is  deemed  greatly  to 
the  aidvantajn  of  said  city  and  the  inhabi- 
tuita  thereof  to  have  said  improvwment* 
built  ai  aforesaid:  Now,  therefore,  in  oon- 
sideratiwi  of  the  premises,  and  to  encourage 
the  easy  ccmipletion  of  eajd  roads  and  docks 
as  aforesaid,  the  city  of  Pekin  has  demised 
and  leased  to  the  said  Peter  V.  Schenck,  his' 
heirs  and  assigns,  all  of  the  right,  title,  and 
interest  of  said  city  in  a^d  to  said  right  of 
way  on  and  over  said  lUinoii  river  bottom 
from  thm  west  bank  of  said  river  to  the  said 
bluff  on  the  north  side  of  the  wagon  road 
across  said  bottom  aa  now  constructed,  and 
so  much  of  the  land  along  the  margin  of 
said  Illinois  river  and  on  the  west  side 
thereof  as  is  contained  in  the  following 
boundaries,  to  wit  [here  follows  a  descrip- 
tion of  8  acres  of  ground] :  provided,  that 
in  constructing  said  railroad  and  docks,  and 
in  the  nse  of  said  premises,  said  Peter  V. 
Schenck  ii  to  so  use  and  occupy  the  same 
as  not  to  materially  affect  injuriously  the 
aald  wagon  road  for  ordinary  travel,  and 
not  to  obstruct  said  ferry  or  ferry  landing 
at  the  place  that  said  ferryboat  is  now  land- 
ing at  the  foot  ftf  said  road  now  constructed 
across  said  bottom;  to  have  and  to  hold 
the  same  to  him,  the  said  Peter  V.  Schenck, 
his  heirs  and  assigns,  for  the  term  of  nine- 
ty-nine years,  he  and  they  paying  taxes  on 
so  much  of  said  land  as  is  contained  in  this 
lease,  and  paying  the  expenses  of  the  sur- 
veying said  land  and  locating  the  same,  and 
of  preparii^  this  lease.  And  it  is  under- 
stood that  said  lease  is  not  adverse  to  tlM 
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lease  of  the  city  of  the  ferry  franchises  and- 
the  contract  of  said  wagon  road  to  one  J.  A. 
and  T.  J.  McOrew,  but  is  with  their  oonsent 
and  approbation.  And  it  is  further  under- 
stood tJiat  said  railroad  and  do<^  are  to  bo 
built  in  a  reasonable  time  frcan  this  date,  all- 
things  considered;  and,  if  not  so  built  in 
said  reasonaUe  tims,  then  the  city  assumes 
the  right  to  set  on  this  lease  forfeited  to  tii* 
city," — which  lease  waa  ngned  by  the  ei^ 
by  a  dnly-anthorized  onnmittee  eonsistiny 
of  five  persons. 

The  bill  further  alleges  that  Schendc,  in 
oomplianoe  with  the  terras  of  the  lease,  sur- 
veyed and  located  a  right  of  way  over  said 
Illinois  river  bottom  in  a  straight  direction, 
and  all  on  tlie  northerly  ride  of  said  wagOD 
Toad  aa  then  located  and  need,  so  as  not  to 
intuiere  with  said  vagm  road  at  any  point 
w  place,  and  built  a  lar:ge  embankment  of 
earth  and  timb^  (rf  the  average  height  of 
6  to  8  feet,  and  of  a  width  at  the  surface  of 
about  7  feet,  and  placed  thereon  ties  and 
laid  down  rails,  so  as  to  make  a  continuous 
railwav  from  said  Orchard  mines  to  the 
westerly  baidc  of  the  Illinois  river ;  and  up- 
on eaid  8-acre  tract  he  placed  a  dump  and 
suitable  dodo,  so  as  to  delivwr  and  store  at 
said  dodcs  ooal  from  his  mines,  and  procured 
ears  and  motor  power  to  convey  the  cars  to 
said  dump  from  his  shaft;  that  Schenck  in 
the  construction  of  said  works  expended  the 
sum  of  about  $18,000;  that  the  wagon  road 
at  that  time  was  upon  l^e  natural  surface 
of  the  groimd,  and  during  a  greater  part  of 
the  year  was  under  water,  and  impassable, 
but,  aitor  tlw  building  d  the  embankment, 
and  reason  of  the  dsm  tiiereby  created, 
was  greatly  improved,  and  capaUe  of  nse 
for  a  greater  porl^on  of  the  time  than  it 
could  ^  used  theretofore ;  that  the  embank- 
ment and  railroad  were  completed  within  a 
reasonable  time  after  the  execution  of  the 
lease,  and  in  such  a  manner  that  the  road 
and  ferry  were  wholly  unobstructed  or  unin> 
jured,  but  were  greatly  benefited  therdiy; 
that  while  he  owned  the  said  sliftft  and 
premises  Schenck  d^ivered  ooal  by  means  of 
said  rsJIroad  to  said  dodcs,  and  maintained 
the  embankment  and  railroad  at  his  own  ex- 
pense; that  on  January  1,  1874,  Schenck 
sold  the  grounds  and  premises,  with  the 
right  of  way  and  railroad  and  the  leaselu^d 
interest  at  the  coal  landing  and  dumps  and 
all  the  cars  and  motors  to  Lowery;  that 
Lowery  then  tot^  possession  and  continued 
to  mine  ooal  at  the  mines,  and  to  use  the 
railroad,  Mid  to  earn  coal  across  said  IIU- 
nois  bottom  to  the  docks  for  »  nnmher  of 
years  thereafter;  that  about  the  year  188S 
the  demand  for  ooal  by  steamboats  became 
less,  and  was  supplied  mainly  from  other 
docks,  and  the  Illinois  river  trade  became 
loet  to  Lowery,  and  by  reason  oi  the  faefe 
that  a  large  tollage  was  demanded  for  eross- 
ing  of  teams  at  the  ferry  Lowery  was  not 
able  to  supply  coal  to  the  people  of  Pekin 
at  the  same  price  at  wbidi  it  could  be  de- 
livered to  them  from  other  mines,  and  waa 
ccnnpelled  to  cease  the  operation  of  his  rail- 
road and  the  use  of  his  dock^^uid  the  wu* 
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vera  suffered  to  lie  Idle  owing  to  the  lack 
«l  demand  for  ooal;  that  about  Uie  year 
18—,  during  hie  absence  from  IllinoiB,  some 
persons  to  him  unknown,  claiming  to  act, 
u  ha  is  Informed  and  bdievea,  nnder  tiie 
authority  of  the  t&tj  of  Pekin,  raised  1^ 
embankment  the  wagon  road  on  the  souUl 
side  of  Lowery's  railroad  to  the  same  height 
as  the  railroad,  and  for  that  purpose  used 
part  and  parcel  of  his  embankment  and 
grade;  that  in  such  raisii^  of  said  wagon- 
road  embankment  the  same  was  so  negli- 
gentl^r  done  that  part  of  the  railroad  tracks 
and  Ues  on  the  surface  of  Lowery's  embank- 
ment was  covered  up  or  torn  down  and  de- 
stroyed, and,  he  having  then  no  use  for  said 
railroad,  and  being  unable  to  use  the  same, 
todc  up  the  ronaining  iron  therefrom  to  pre- 
vent its  being  lost  or  carried  away;  that  the 
surface  of  said  wagon  road  has  since  been 
maintained  at  the  same  height  as  Lowery's 
embankment,  and  he,  having  no  presmt  use 
therefor,  has  permitted  his  embankment  and 
the  surface  m  said  right  of  way  to  be  used 
at  places  1^  teams  passing  along  and  over 
said  wacon  road,  but  with  full  notice  to  said 
city  and  the  authorities  in  charge  of  said 
road  that  said  embankment;  and  so  much  of 
the  surface  thereof  se  is  necessary  for  the 
passes  of  cars  over  the  same,  is  his  proper- 
ly; tfiat  the  wagon  road  and  embankment 
are  entirely  without  the  limits  of  Uie  city  of 
Pekin  and  in  a  different  county  from  that  in 
whidi  the  dty  is  located;  tiiat  ai^d  city  has, 
sines  he  ceaised  to  operate  his  railroad, 
placed  a  free  bridge  over  tbe  river  at  Uie 
point  aforesaid,  and  he  charges  that  the  city 
still  maintains  said  bridge  as  a  free  bridge, 
and  has  asserted  and  claims  ownership  and 
supervision  over  said  wagon  road  leading 
from  said  bridge  to  the  public  road  at  Or- 
chard mines;  that  Ua  aJmut  one  third  of 
si^  distance  the  grade  and  raibankment  of 
Lowery  are  located  upon  property  which  was 
owned  in  fee  by  Sehenck,  and  was  conveyed 
to  Lowery,  and  the  city  never  had,  and  has 
not  now,  any  title  thereto  or  right  of  way 
over  and  across  the  same,  and  the  teams 
have  been  permitted  to  pass  over  the  same 
freely  by  the  license  of  said  Lowery,  and  be- 
cause he  has  no  i»esent  use  tber^or  that 
would  be  interfered  with  by  said  passage. 

The  bill  further  all^fes  tiiat  Lowery  has 
the  right  to  use  and  dispose  of  ssid  embank- 
ment and  right  ol  way  as  be  sees  fit,  and 
that  said  Bdiendc  before  hfm  and  be  have 
(rftserved  and  carried  out  the  provisions  of 
said  lease  at  all  times;  that,  as  he  is  in- 
formed  and  believes,  the  city  of  Pekin  has 
recently,  without  notice  to  Ix)wery,  or  any 
right  or  authority  from  him,  given  out  that 
It  is  about  to  grade  up  said  wagon  road  for 
a  distance  of  about  6,000  feet  from  the 
westerly  end  of  said  bridge  to  Orchard 
nines,  and  to  fill  up  said  grade  in  a  perma^ 
nent  and  substantial  manner  with  crushed 
8t4Hie  and  gravel,  and  has  caused  plans  and 
specifications  to  be  made  for  the  construe* 
tifn  of  said  permanent  wagon  road,  so  as  to 
gin  It  a  width  d  16  feet  on  the  surface; 
that  the  eity  has  let  the  contract  to  oon- 
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struct  sfdd  mgoa  road  in  accordance  with 
said  specifieati<»is  to  one  James  Dunbar, 
who  is  about  to  proceed  with  the  oonstrue- 
tion  thereof;  that  Duiduur,  nadsr  tita  advice 
of  the  ciQr ,  intends  to  utilise  the  entire 
grade  and  embankment  of  Lowery  across- 
said  bottom,  instead  of  keeping  south  of 
said  embankment,  and  leaving  the  same  for 
the  use  of  Lowery  under  his  Tease  and  own- 
ership in  fee;  that  the  city  intends  further 
to  utilize  the  same,  so  far  as  it  extends  over 
Lowery's  land;  that  the  city  has  never  no- 
tified Lowery  of  such  intended  use,  or  at- 
tempted to  purchase  said  grade  from  him, 
or  to  take  tlie  same  under  the  eminent  do- 
main act  of  Illinois,  but  proposes  to  do  so 
forcibly  and  against  his  will,  and  without 
allowing  him  any  compensation;  that  the 
city  of  Pekin  and  Dunbar  will,  unless  en- 
joined, encroach  upon  and  take  absolute  pos- 
sessim  and  control  of  said  embankment^ 
pade,  and  right  of  way  of  waAd  Lowery  and 
convert  the  same  .to  ito  own  use  or  the  use 
of  the  public  f<n-  an  approach  to  said  bridge, 
and  hold  and  use  the  same  as  th^  may  see 
fit,  and  thus  prevent  the  use  uiereof  by 
Lowery,  and  prevent  him  frrnn  selling  or 
disposing  of  same  to  his  own  use;  that 
thereby  the  purpose  of  said  embankment 
will  be  entirely  lost  to  Lowery,  and  he  wilt 
be  deprived  of  his  property  without  due 
process  of  law,  and  without  compensation. 
The  bill  prays  that,  because  Lowery  has  n» 
adequate  remedy  at  law,  and  no  power  to  re- 
sist the  invssion  of  ssid  city  and  of  said 
Dunbar,  they  may  be  enjoined  from  taking 
possession  of  said  embankment  and  from 
digging  up,  grading,  leveling,  macadamizing, 
or  permanently  improving  the  north  side  of 
said  endiankment  of  the  width  of  8  feet,  or 
from  disturbing  the  surface  thereof  in  any 
way;  and,  in  case  the  city  has  taken  and 
used  any  part  thereof,  he  prays  that  the 
<Aty  and  said  Dunbar  may  be  compelled  to 
abandon  the  same,  and  that  Lowery's  dam- 
ages may  be  aecertained  under  the  law  of 
eminent  domain,  and  that  the  oity  may  be 
required  to  pay  such  damages. 

The  supplemental  and  amended  bill  al- 
leges that  since  the  filing  of  Uie  original 
bill,  and  during  its  pendency,  the  defend- 
ants have  graded,  macadamized,  and  im- 
proved the  said  ws^on  road  betwena  the 
bridge  landing  and  the  north  and  south 
highway  at  the  mines,  and  in  so  doing  have 
included  in  said  wagon  road  the  embank- 
ment and  right  of  way  Of  Lowery,  so  that 
no  part  thereof  remains  save  what  is  in- 
cluded in  said  wagon  road  as  the  same  is 
now  constructed,  and  on  that  portion  of  the 
line  where  Lowery  owns  the  fee  they  have 
taken  the  whole  of  said  embankment  owned 
by  him;  that  the  city  of  Pekin  has  thrown 
the  same  open  to  Uie  public  ae  a  public 
highway,  and  the  same  is  being  so  used  by 
the  public  in  traveling  from  said  free  bridge 
westward  over  the  river  bottom;  that  this 
has  been  done  1^  the  defendants  against  the 
will  of  Lowery,  and  with  full  knowledge 
by  them  of  his  righte;  that  he  (Lowery) 
has  no  adequate  remedy  at  law  for  tha 
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wrongful  taking  possesBion  and  use  of  said 
grade  and  embankment  and  of  said  property 
of  which  be  owns  the  fee;  that  hia  said 
grade  and  land  are  ao  situated  that  he  can- 
not inclose  the  same  and  retain  possessioQ 
thereof  so  as  to  keep  the  public  from  going 
upcm  the  same,  and  that  he  cannot  now  use 
tiba  tame  to  cany  ooal  from  taid  shaft  to 
the  river  without  great  loss,  owing  to  the 
fact  that  there  is  no  present  market  value 
for  coal  at  the  river;  that  said  property 
haa  at  present  prospective  value,  and  with- 
in the  time  named  in  the  lease  the  said  era- 
4)ankment,  grade  and  privileges  therein  con- 
tained will  be  of  great  value  to  Lowerv,  his 
heirs  or  assigns.  The  bill  further  alleges 
that  said  city  of  Pricln,  well  knowing  that 
Lowery  has  been  unahle  to  utilize  the  said 
right  of  way,  grade,  and  embankment  for 
fifteen  years  or  more  last  past,  and  that 
he  cannot  now  utilize  the  same,  or  recover 
substantial  damages  for  said  trespass,  has 
taken  adverse  possessioo  thereof  for  the  use 
of  the  public,  and  haa  caused  the  same  to 
'be  graded  and  improved,  and  threatens  that 
it  will  continue  to  use  and  control  the  same 
until  Lowery  is  prevented  from  recovering 
his  possessitHi  and  from  further  using  said 
-embankment;  that  he  is  in  danger  of  losing 
his  property,  and  all  the  money  he  has  ex- 
pended thereon,  hy  reason  of  limitations, 
and  unless  the  defendants  are  compelled  to 
remove  the  improvements,  rock,  stone,  and 
material  placed  by  it  on  mid  right  of  way, 
or  to  acknowledge  his  rights  by  the  exercise 
<»f  ^e  right  of  raiinent  d(nnain,  or  by  agree- 
mmt  wiUi  hfan;  that  the  defendants  refuse 
to  admowledge  that  he  has  any  right  in  or 
to  said  grade  and  embankment.  The  amend- 
ed and  supplemented  bill  prays  that,  inas- 
much as  Lowery  has  no  adequate  remedy 
at  law,  and  for  the  reason  that  hia  title  to 
said  right  of  way,  embankment,  grade,  and 
premises  is  in  peril  of  being  lost  to  him  by 
mtsk  wrongful  acta  and  virtue  of  the  lim- 
itatirai  law  of  the  state,  a  writ  of  manda- 
tory injunction  may  issue  against  the  de- 
fendants requiring  them  to  remove  from  said 
embankment  all  stone,  maoadam,  gravel,  and 
other  material  fdaced  thtfeon,  in  order  to 
make  the  same  suitsUe  for  the  traveling 
public  to  use  as  a  highway,  end  that,  un- 
less the  defendants  remove  the  same,  he  be 
permitted  to  remove  the  same,  and  that  the , 
city  be  enjoined  from  using  his  embank- 
ment and  grade,  or  casting  any  doud  upon 
his  title  to  the  same,  without  first  resort- 
ing to  due  process  of  law. 

Jfessrs.  Xaek  *  TlalieBor  and  H.  W. 
-Green,  for  plaintiff  In  error: 
Tnjnnction  was  a  |m>per  remedy. 

Cicero  Lumber  Co.  v.  Cieero,  176  111.  9, 
42  L.  R.  A.  696,  51  N.  E.  768 ;  Bond  v.  Penn- 
sylvania Co.  171  111.  608,  49  N.  E.  545;  Chi- 
cago V.  Ward,  169  HI.  392,  38  L.  R.  A.  849, 
48  N.  E.  927 ;  Star  Breteery  Co.  v.  Primas, 
IfiS  111.  052.  45  N.  K.  145;  Earll  v.  Chicago, 
138  III.  285,  20  N.  E.  370;  Zearing  v.  Raher, 
-'A  m.  iOl  ;  yewell  V.  Saw,  142  111.  104,  31 
N.  £.  Hi;  Field  v.  Barling,  149  D).  S56,  £4 
21  X4.  R.  A. 


L.  R.  A.  406,  37  N.  E.  850;  Schwoercr  v. 
Boyltton  Market  Asso.  99  Mass.  285 ;  Salie- 
bury  V.  Andrewe,  128  Maas.  336 ;  Lake  Vteu) 
v.  Lc  Bakn,  120  ill.  92.  9  N.  E.  269;  Peoria 
V.  Johnston^  66  111.  46. 

Where  it  appears  that  the  trespass  is  of 
a  CMitinutng  nature,  tot  which  eixDplainant 
has  no  adequate  legal  remedy,  and  that  if 
the  defendant  is  allowed  to  persist  therein 
it  may  become  the  foundation  of  an  adverse 
right  or  ripen  into  a  title  by  prescription, 
equity  will  interfere  by  injunction  to  pre- 
vent its  continuance. 

Newaygo  Mfg.  Co.  v.  Chicago  £  W.  M.  R. 
Co.  64  Mich.  114,  30  N.  E.  910;  Poirier  v. 
Fetter,  20  Kan.  47;  Qermon  Evangelical 
Cong.  Truateee  t.  Hoeaeli,  13  Wis.  348; 
Wehh  T.  Portland  Mfg.  Co.  3  Sunm.  189, 
Fed.  Gas.  No.  17,322;  Carpenter  t.  Capital 
Eleotrio  Co.  178  III.  20,  48  L.  B.  A.  645.  62 
N.  E.  973. 

Hie  prevention  of  a  eloud  upon  title  is  a 
salutary  brsnch  of  the  jurisdiction  of 
equity. 

1  High,  Ii»j.  3d  ed.  S  372. 

It  is  not  neoosaary  that  the  easement 
claimed  by  the  grantee  he  really  neces- 
sary for  the  enj<^yment  of  the  eetate  granted. 
It  is  sufficient  if  it  is  highly  oonvennnt  and 
beneficial  for  such  purposes. 

Cihak  V.  Klehr,  117  III.  643,  7  N.  E.  Ill ; 
Smith  V.  Young,  160  III.  163,  43  N.  E.  480; 
ffomer  v.  Keene,  177  HI.  390,  52  N.  E.  492; 
iS'oAwoerer  y.  Boyltton  Market  Asm.  09 
Mass.  285;  Baliebury  v.  Andmos,  121  Mass. 
336. 

The  case  is  skin  to  a  case  in  which  one 
of  the  owners  of  a  party  wall  haa  caused  an 
opening  to  be  made  in  thm  wall  for  Ihe  ad- 
mission of  light  and  air.  The  court  will 
interfere  by  mandatory  injunction  and  re- 
quire the  opening  to  be  closed,  because  "if 
allowed  to  continue  for  a  period  of  twenty 
years  the  privilege  of  the  adjoining  owner 
would  mature  into  a  perfect  legal  right  un- 
der the  doctrine'  of  prescription." 

Graves  r.  Smith,  87  Ala.  450,  6  L.  R.  A. 
208,  6  So.  308;  Bainea  t.  Ball,  17  Or.  166, 
3  L.  R.  A.  600,  20  Pae.  831;  Matteson  t. 
WObur,  11  R.  I.  646;  J?0ifcerson  v.  Crtppm, 
110  N.  Y.  686,  1  L.  R  A.  487,  18  N.  E. 
443;  Webb  V.  Portland  Mfg.  Co.  3  Sumn. 
189,  Fed.  Gas.  No.  17,322;  Jfeicaygo  Mfg. 
Co.  V.  Chicago  A  W.  M.  R.  Co.  64  Mich.  114, 
30  N.  E.  910;  Johneon  v.  Rocheater,  13  Hun, 
285 ;  Poirier  v.  Fetter,  20  Kan.  47 ;  Beatty 
V.  Kurtz,  2  Pet.  566,  7  L.  ed.  521 ;  Jerome 
V.  Rose,  7  JaiMs.  Ch.  316,  11  Am.  Dee.  484. 

Jfessrs.  Hemxr  Olky  and  Pretty— m  * 
V^de,  for  defendants  In  errw: 

Injunction  will  not  lie  in  Uiia  ease^ 

Aahmon  BighvMy  Oomra.  t.  Qreen,  156 
HI.  604,  41  N.  E.  164;  Barms  v.  JacoU,  168 
ni.  606,  41  N.  E.  1071;  Owens  v.  Croaaeit, 
105  HI.  354;  Thornton  v.  Roll,  118  HI.  360, 
8  N.  E.  145;  Payer  v.  Dea  Plainea,  123  111. 
Ill,  13  N.  E.  819;  Chicago  Public  Stock  Bw- 
ohange  v.  McClau<}Kry,  148  HI.  372,  36  N. 
E.  88;  High,  Inj.  3d  ed.  S  609. 

To  warrant  the  interference  of  equity  in 
restraint  of  trespass  two  conditions  must 
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«oexirt:  First,  cranplaiiuuit's  title  must  be 
'«8tabli6hed;  and,  aeoond,  the  injury  com- 
plained of  must  be  irreparable  in  its  nature. 

High,  Inj.  3d  ed.  S  701;  Trapkagen  T. 
-Jeraoj/  City,  20  N.  J.  £q.  200. 

So.  it  is  requisite  that  a  complainant  seek- 
ing the  aid  of  a  court  of  equity  by  injunc- 
tion shall  not  have  been  guilty  of  laches  or 
•delay  in  the  aeiicrtioR  of  his  rights;  for, 
while  delay  may  not  be  proof  of  acquiescence 
iu  the  wrong  for  which  be  seeka  redress,  it 
may  yet  suQice  to  prevent  his  obtaining  re- 
lief by  injunction. 

High,  Inj.  8d  ed.  98  7.  786,  1542. 

An  actual  and  continued  change  of  pos- 
-Aession  by  the  mutual  consent  of  parties 
will  amount  to  surrender  by  operation  of 
law;  and  that,  whether  the  possession  is  de- 
livered to  the  landlord  himself  or  to  another 
in  his  behalf. 

Taylor.  Land,  ft  T.  8th  ed.  8  516;  ^a^ 
4tot  T.  WhipplOy  14  Allen,  177;  Wood  t. 
Pwrtridge,  11  Mate.  492. 

A  bill  to  quiet  title  will  lie  in  this  state 
in  only  two  oases:  First,  where  the  com- 
plainant is  in  possession  of  the  lands;  and, 
eeoond,  where  he  claims  to  be  the  owner, 
■and  the  lands  in  controversy  are  unim- 
proved and  unoccupied. 

Qngt  ▼.  Abbott,  00  HI.  306;  Oould  t. 
^tenilmrgt  lOS  111.  488. 

MMcvmdAT,  J.,  d^nred  the  opinion  of 
-the  court: 

A  wi^n  road  existed,  running  westward 
from  the  west  side  of  the  Illinois  river  oppo- 
-site  the  city  of  Pekin  to  a  public  road  run- 
ning north  and  south  at  the  Orchard  mines, 
■owned  by  tiie  plaintiff  in  error.  An  em- 
ttaskment  was  constructed  by  Schenck,  the 
grantor  of  the  pisintiff  in  error,  along  the 
north  side  of  thii  wagon  road  westward 
from  the  bridge  over  the  Illinois  riveor  to  the 
mines  in  question.  The  right  of  way  upon 
which  this  embankment  was  bnilt  was  upon 
ground  two  thirds  of  which  was  owned  by 
the  city  of  P^in  and  one  third  of  which 
was  owned  by  the  plaintiff  in  error,  Lowery. 
Loweiy,  by  the  conveyance  from  Schenck,  ac- 
-quired  the  title  to  the  right  of  way  over  the 
gTOiand  owned  by  the  city  Uirough  a  lease 
for  ninety-nine  years  made  l£e  dty  to 
Schendc  in  1870.  The  city  of  Pekin,  accord- 
ing to  the  allegations  of  tiie  bill,  has  appro- 

filiated  the  embankment  owned  by  plaintiff 
a  error  upon  the  right  of  way  norui  of  the 
wagon  road,  and  made  it  a  part  of  the  pub- 
lie  highway  owned  the  city.  The  em- 
bankment, as  built  by  Bchenck  and  subse- 
quently conveyed  to  Lowery,  was  frwn  6  to 
8  feet  in  height  and  7  feet  wide  upon  the 
top  thereof.  A  railroad  was  constructed 
apfm  the  annbankment,  running  from  Uie 
mines  to  the  do<^s  on  the  river,  and  was 
used  for  carrying  coal  by  Lowery  for  about 
nine  years.  OHginally  the  mgon  road 
-owned  the  ei<7  ran  ^ong  on  the  south 
side  of  the  embankment  at  the  foot  of  it, 
and  upon  the  surface  of  the  ground.  The 
-dty  raised  tiie  wagon  road  1^  building  an- 
•other  embankment  alongside  of  the  one  con- 
■51  L.  B.  A.  1 


structed  by  Schenck,  so  that  the  top  surface 
of  the  two  embanlnnents  together  was  16 
feet  wide.  The  ciQr  thus  has  a  imblic  high- 
way running  from  the  bridge  to  the  north 
and  south  public  road  at  the  mines,  which  is 
16  feet  on  the  top  thereof,  and  one  half  of 
which  consists  of  the  embankment  belonging 
to  Lowery.  The  demuirer  admits  all  the 
all^ations  of  the  bill  to  be  true.  If  these 
allegations  are  true,  the  city  of  Pekin  has 
appropriated  so  much  of  the  right  of  way 
and  embankment  of  Lowery  as  oelonged  to 
him,  and  as  was  constructed  by  his  grantor, 
without  paying  any  compensation  uierefor. 
The  city  itself  was  Low^y's  lessor,  as  it 
leased  to  him  two  Idiirds  of  the  right  of  way 
for  the  express  purpoee  of  enabling  him  to 
build  railroad  tracks  thereon,  and  to  build 
docks  at  the  river,  with  which  those  rail- 
road tracks  should  connect.  We  can  see  no 
reason  why  the  city  should  thus  appropriate 
the  property  of  a  private  citizen  without 
paying  him  therefor.  He  had  a  right  of 
way  over  property  of  the  dty  itself  through 
a  lease  for  ninety-nine  years,  which  the  eHy 
gave  him.  This  easement  Uius  granted  to 
him  could  not  be  interfered  with  by  the  dty 
without  violating  the  terms  of  its  own  agree- 
ment with  him,  as  embodied  in  the  lease. 

It  is  said  that  the  city  cannot  be  enjoined 
from  thus  using  and  holding  the  possession 
of  the  property  of  plaintiff  in  error  for  the 
purposes  of  a  public  highway  upcm  tiie  al- 
leged ground  that  plaintiff  ui  error.  If  he 
h^  scored  any  wrong,  has  a  remedy  at 
law,  either  in  ejectment  for  the  recovery  of 
the  possession  of  his  property,  or  in  trespass 
to  recover  dama^  thereto.  But  this  is  not 
a  case  where  it  is  sought  to  enjoin  a  Bimjple 
trespass.  This  is  a  case  where  a  munici- 
pality, under  daim  of  right,  is  unlawfully 
trying  to  take  tiie  proper^  of  a  private  du- 
zen.  It  is  well  settied  that  injunction  is 
a  pn^Mr  remedy  where  dties  or  public  offi- 
cers, under  color  of  power  or  claim  id  right, 
are  illegally  attempting  to  injure,  or  take 
the  property  or  impair  the  rights  of,  a  dti- 
zen.  Smith  v.  Banga,  15  111.  309;  Peoria  v. 
Johnston,  56  111.  45;  Carter  v.  Chicago,  67 
in.  283;  Bryan  v.  East  8t.  Louis,  12  HI. 
App.  390.  The  injury  here  complained  of 
is  one  i>t  a  continuing  or  permanent  nature, 
tor  whidi  an  aiition  at  law  does  not  afford  a 
complete  and  adequate  remedy.  Carpenter 
V.  Capital  Bleetrio  Co.  178  lU.  29,  43  L.  B. 
A.  645,  62  N.  E.  973;  BterUntft  Appeal,  111 
Fa.  35,  66  Am.  Rep.  246,  2  Atl.  105.  The 
plaintiff  in  error  has  here  a  right  of  way 
over  certain  property  bdonging  to  the  dty, 
— that  is  to  eay,  he  has  an  easement  in  cer- 
tain real  eetate, — and  the  action  of  the  dty 
in  taking  possession  of  his  embankment  and 
milking  it  a  part  of  the  public  highway  ob- 
structs such  easement,  and  therefore  equity 
has  jnrisdicti<m  to  enjoin  such  dMtruction, 
inasmuch  as  the  injured  party  has  no  ade- 
quate remedy  at  law.  MoCann  v.  Day,  57 
III.  101;  Carpenter  v.  Capital  Eleotrio  Co. 
178  III.  29,  43  L.  R.  A.  645,  52  K.  E.  073. 
It  is  wdl  setUed  that,  where  a  right  of  way 
ie  obstructed,  or  an  easement  Is  interfered 
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with,  injunetion  will  lie.  Ohioago  Oeneral 
It.  Co.  y.  Ohioago,  B.  <£  Q.  R.  Co.  181  111. 
605,  54  N.  E.  1026;  O'OonneU  v.  Chicago 
Terminal  Transfer  R.  Co.  184  111.  308.  66 
N.  E.  355;  IfeweU  t.  fiM«.  142  111.  104,  31 
N.  E.  178. 

For  ttie  reaaons  above  stated,  we  are  of 
tha  oi4nMKi  that  the  einmit  court  erred  in 
•uataminff  tha  demiirrer  to  the  bill  and  dia- 
DUMing  ue  tame  for  want  of  equity.  Ac- 
oordingly,  the  deoroa  of  the  Cirouit  Court 
ia  reverted,  and  the  cause  is  remanded  to 
that  court  witii  instructions  to  prooeed  in 
aooordanoe  with  the  Tiews  herein  expressed. 

Babearing  denied  Oct.  ^  1800. 


Caleb  T.  FRAZBB,  Impleaded,  etc.,  Appt., 

V. 

atj  of  CHICAGO. 

(186  III  480.) 

1.  The  tfeyreclatiom  •<  the  valma  of 
rent  prov^i^T  eaiued  br  the  eetab- 
Ushment  of  o  amallpox    hospital  In 

the  neWborhood  aoder  atatutorr  satboritr 
does  not  constitute  a  taking  or  damacinc  of 
private  property  for  public  use  wiUioat  Jast 
compensation  within  the  meaning  of  dmst. 
art.  2,  I  13. 
S.  Tb*  oatahllahHomt  of  a  am»llpox 
hoBjf  ital  bj  a  city  under  statutory  anUiorlty 
cannot,  in  the  absence  of  earelessneas  or  neg- 
ligence or  an  abuse  of  the  police  power  in 
any  way,  be  a  public  nuisance,  nor  can  it  be 
a  prlTate  nuisance  unless  It  becomes  sacb  In 
Its  sabssgnent  use  or  unwarranted  operation. 

(June  21,  1900.) 

APPEAL  by  complainant  Frazer  from  a 
Judgment  of  the  Circuit  Court  for  Cook 
County  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  en  alleged 
Injory  to  complainant's  {HDperty  by  the  erec- 
tion of  a  smallpox  hospital.  Affirmed. 
Tite  facta  are  stated  in  the  opinion. 
JfeHTS.  KUes  8.  Gilbert  and  WUlUm 
O.  Gilbert  for  appellant. 

Itesart.  Charles  M.  Walker  and 
Thomas  J.  Sntherlaadt  for  appellee: 

The  exercise  of  the  police  powers  does  not 
involve  liability  on  the  part  of  the  tity,  nor 
the  nonexerdse,  nor  the  unreastHHible  exer- 
dae,  of  such  powers.  Hiis  is  up(m  the  the- 
ory that  whi^ever  damage  may  result  frmn 
tiie  exercise  of  its  police  powers  by  a  mu- 
nicipality is  at  once  compensated  by  the  gen- 
eral benefits  which  such  eiercise  is  intended 
and  calculated  to  secure,  and  also  upon  the 
theory  that  the  city  cannot  be  put  into  a  po- 

Note. — For  Injunction  agalnet  maintenance 
of  pest  boDse,  see  Baltimore  v.  Fairfield  Im- 
provemuit  Co.  (Ud.)  40  L,  B.  A.  494. 

As  to  tlablUty  of  city  for  damages  eaosed  by 
snch  eatablisbmenti,  see  Clayton  v,  Henderson 
(Ky.)  44  L.  B.  A.  474. 

As  to  power  of  municipal  corporation  to  pro- 
Tide  pest  house,  see  Thomas  t.  Kssen  (W.  Ta.) 
M  L.  B.  A.  727.  and  nets. 
«  L.  R.  A. 


sition  of  constant  risk  In  and  about  the  ex- 
ercise or  nonexercise  of  such  powers. 

The  injury,  if  a^y,  suffered  by  plajntiff  is> 
general  to  the  whole  oocnmunity,  and  of  the- 
same  kind,  and  only  diffn's  in  degree,  as  to> ' 
the  property  of  diff'erent  persons,  as  thetr' 
proper^  is  further  removed  from  the  hospi- 
tal, and  henoe  ita  loeatlon  gives  no  ri^t  of 
action  to  anyone. 

i^arker  v.  OatJu>lio  Bishop,  140  111.  158.  34 
N.  E.  473;  Littler  v.  Linooln,  106  lU.  363; 
Eaet  8t.  Louie  v.  O'Flynn,  119  Ul.  200,  5» 
Am.  Rep.  79S.  10  N.  E.  SOS. 

This  placing  oi  tite  hos[Htal  at  the  polnfc 
named  waa  the  exercise  ot  the  pt^ice  -poynt„ 
and  hence  no  liability  arises  therefrom. 

Arms  T.  KnoaviOef  82  111.  App.  604;  Car- 
thage r.  Frederick,  12S  N.  Y.  268,  10  L.  R. 
A.  178,  25  N.  K.  480;  Cr«Ioer  T.  Btreator,  130> 
111.  238,  6  L.  R.  A.  270,  22  E.  810;  Thorpe- 
V.  Rutland  A  B.  R.  Co.  27  Vt.  140,  62  Am. 
Dec  626 ;  Rideout  v.  Know,  148  Mass.  368, 
L.  R.  A.  81,  19  N,  £.  390;  Mugler  v.  Eaneaa,. 
12H  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct  Rep. 
273;  2  Beach,  Pub.  Corp.  chap.  30,  {S  1248, 
1249 ;  Train  t.  Boston  Dieinfeeting  Co.  144^ 
Mass.  629, 11  N.  E.  029 ;  Ohioago,  B.  d  Q.  R. 
Co.  T.  Btate  OK  rtA.  Omaha,  47  Neb.  664,  41 
L.  R.  A.  481,  66  N.  W.  624;  Vorthwetten^ 
VertUimng  Co.  v.  Hyde  Park,  97  U.  8.  659, 
24  L.  ed.  1036;  Coates  v.  Jlew  York,  7  Cow. 
585;  Boston  Seer  Co.  v.  Uaesaehuaetta,  VT 
U.  S.  26,  24  L.  ed.  989;  Chicago  A  N.  W.  R. 
Co.  T.  Chicago,  140  111.  300,  29  H.  E.  1100; 
Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  166  U.  8*.. 
226.  41  L.  ed.  979,  17  Sup.  Ct  Rep.  681. 

The  establishment  of  the  smallpu  hospi- 
tal wu  as  mnofa  the  exerdse  of  the  po1io»- 
power  as  the  establishment  of  a  pound-house. 

Note  Orleans  v.  Kerr,  50  La.  Ann.  413,  29* 
So.  384;  Lake  Vieto  v.  Rose  Bill  Cemeterj^. 
Oo.  70  m.  192,  22  Am.  Rep.  71. 

The  city  has  the  right  by  reason  of  ita  po> 
lice  power  to  forbid  the  slaughtering  of  eat> 
tie  except  within  certain  limits. 

18  Am.  &  Eng.  Enc.  Xaw.  748;  Slaughter- 
Bouse  Cases,  10  Wall.  86. 21  L.  ed.  804. 

It  also  has  the  pow«r  to  fix  the  llmltd^ 
within  the  dty,  when  sndi  bnsiness  may  he- 
carried  on. 

ViUavaao  t.  Bortkef,  SO  La.  Ann.  247,  1' 

So.  699. 

It  may  also  control  the  location  of  ceme- 
teries. 

18  Am.  A;  Eng.  Bnc  Law,  p.  749;  Sohier  t. 
Trinity  Chweh,  109  Mass.  1. 

If  the  location  of  slaughterhonses  and  ot" 
burying  groonds  diould  inddentally  injure- - 
ne^hborbig  property,  no  right  of  amoa> 
would  arise  on  behalf  of  mdi  propnrt^  mm- 
ers. 

Nor  does  the   Constitution  of  Illinois,, 
which  provides  that  private  property  shall ' 
not  be  damaged  for  public  use  without  just 
compensation,  in  any  my  apply  to  such  dam- 
age as  is  caused  by^  the  Just  eocerdie  of  tho  - 
police  power. 

Chicago  cE  Jf.  W.  R.  Co.  T.  Chicago,  140- 
111.  309,  29  N.  E.  1109;  Chidago  A  A,  R.  Oc. 
T.  JoUet,  L.  <C  A.  R.  Co.  106  lU.  388,  44  Am. 
Rep.  790;  Botton  A  H.  B.  Co.  t.  York  Oemttpt 

Digiiized  by  Google 


Fkazbb  t. 


CmcAca 


807 


COMT*.  7S  Me.  10  Aa  IIS;  Botton  Beer 
Co.  V.  Maaaaehtuette,  97  U.  8.  26,-24  L.  ed. 
989;  iStOM  T.  Mianaaippi,  101  U.  S.  814.  25 
L.  ed.  1079;  Butehera'  Union  8.  H.  &  L.  8.  L. 
Oo.  V.  Oreaoent  City  L.  B.  L.  <E  S.  H.  Co.  Ill 
U.  8.  746,  28  L.  ed.  6S5,  4  Sup.  Ct.  B«p.  652; 
Chicago  v.  Union  Bldg.  Aaao.  102  111.  394,  40 
Mju.  Kep.  508. 

There  is  no  complaint  of  a  nuiBance,  ati 
the  property  of  plaintiffs  ia  vacant  and  unoc- 
cupied. But  evioi  if  occupied  by  buildings 
the  rule  would  not  be  changed. 

Arm*  T.  KnomiUe,  32  111.  App.  604;  Car- 
thage V.  FreOeriok,  122  N.  Y.  268,  10  L.  R.  A. 
178,  25  N.  £.  480;  Sedgw.  Stat,  ft  Gonrt. 
Law,  435. 

All  property  and  persons  in  the  state  arc 
■ubject  to  be  affected  by  the  exercise  of  the 
police  power. 

Culva  V.  Streator,  130  HL  238,  6  L.  R.  A. 
270,  22  K.  E.  810;  Arma  v.  Knoamlle,  32  III. 
Apj).  S04 ;  Blake  t.  Pontiao,  40  111.  App.  643 ; 
Pennsglvania  R.  Oo.  Braddock  Eleetrie  R. 
Co.  152  Pa.  116,  2h  Atl.  780;  Tiedeman,  Pol. 
Power,  p.  12;  1  Dill.  Mun.  Corp.  p.  212; 
Thorpe  V.  Rutland  <f  B.  R.  Go.  27  Vt.  140,  02 
Am.  Dec  025;  Rideout  v.  Knoa,  148  Mass. 
368.  2  Tj.  TL  A.  81,  19  N.  E.  390;  Oamfield  v. 
United  8tate»,  1A7  U.  8.  518,  42  L.  ed.  260. 
17  Sup.  Ct.  Rep.  864;  Mugler  v.  Kanmu,  123 
V.  8.  023,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273 ; 
2  Beach,  Pub.  Corp.  chap.  30,  {  1248;  Car- 
thage V.  Frederick,  122  N.  Y.  208,  10  L.  R.  A. 
178,  25  N.  E.  4S0;  2  Hare,  Am.  Const.  Law, 
760 ;  Anderson,  Law  Diet,  title  Police ; 
Sedgw.  SUt.  ft  Const.  Law,  435 ;  Tiedeman, 
Pol.  Power,  12;  Potter's  Dwarr.  Stat.  458; 
Bancroft  \.  Cambridge,  120  Mass.  438;  Neic 
York  d  Ji.  E.  R.  Co.'a  Appeal,  G2  Conn.  527, 
S6  Atl.  122,  151  U.  S.  556,  38  L.  ed.  260,  14 
8np.  Ct  Rep.  437;  Woodruff  t.  Cattin,  S4 
Omn.  277,  6  Atl.  849;  Chicago,  B.  <£  Q.  R.  Oo. 
T.  State  ea  ret.  Omaha,  47  Neb.  540,  41  L.  R. 
A.  481.  66  N.  W.  624;  Vew  York  Health  De- 
partment V.  Trinity  Church,  145  N.  Y.  32,  27 
L.  E.  A.  710,  39  N.  E.  833;  Northweatern 
r^rtUiTing  Co.  t.  Hyde  Park,  07  U.  8.  660, 
S4  L.  ed.  1036;  Coatea  t.  New  York,  7  Cow. 
585. 

The  exercise  of  the  police  power  by  the 
dty,  being  a  governmental  function,  can 
raise  no  liability  against  such  city,  either  in 
favor  of  private  oorporationa  or  individuals. 

Chicago  i£  2f.  W.  R.  Co.  t.  Chioago,  140  III. 
309,  20  N.  E.  1109;  Chicago,  B.  d  Q.  B.  Co. 
T.  Chicago,  166  U.  8.  226,  41  L.  ed.  970,  17 
Sup.  Ct.  Rep.  S81. 

PUlUpi,  J,,  delivered  the  opinion  of  the 
court: 

Appellants  brought  suit  against  the  city 
of  Qticago,  sedEing  to  recover  for  damages  to 
their  property  by  reaaon  of  the  erection, 
nafntenance,  and  intmded  maintenance  by 
it  of  a  smallpox  hospital  on  property  belong- 
ing to  the  et^,  sitnated  on  the  east  side  of 
Lawndale  avenue,  within  the  city.  The 
property  of  plaintiffs  is  unimproved,  and  is 
aitnated  on  the  west  side  of  lAwndale  ave- 
nue, between  West  ITiirty-Third  and  West 
Thirl7-Fifth  street*,  and  is  directly  oppoeite 
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blocks  7  and  8  in  Caaa's  subdivirion, — ^prop- 
erty owned  by  the  city,  on  ^ich  it  bnilt  its 
hospital,  which  was  opened  for  use  December 
10,  1896 ;  said  property  being  acquired  by  the 
city,  and  itaid  smallpox  hospital  being 
erected,  after  plaintiffs  acquired  title  to 
their  lands  on  the  west  side  of  Lawndale  av- 
enue. Plaintiffs*  declaration  consisted  of 
five  counts,  and,  without  giving  the  sub- 
stance of  each  count  in  detail,  charges  that 
the  hospital  was  erected  within  60  feet  of, 
and  facing,  Lawndale  avenue;  that  the  hoH- 
pital  has  received,  in  the  two  years  since  it 
has  been  opened,  100  smallpox  patients; 
that  ChicD^  has  a  population  of  2,000,000; 
that  there  are  annually  a  large  number  of 
people  afflicted  with  the  disease  known  ae 
"smallpox;"  that  the  maintenance  of  this 
hospital  for  the  purpose  of  isolating  thoee  «o 
afflicted  h.iB  damaged,  and  will  greatly  dam- 
age, plaintiffs'  lands,  in  a  way  not  eommon 
to  tlie  general  public;  ^at  smallpox  is  a 
highly  contagious  disease,  and  nearness  of 
the  hospital  frightens  persons,  and  renders 
plaintiffs'  property  much  less  adapted  for  in- 
vestinftnt  purposes,  and  limits  the  use  i^ich 
plaintiffs  might  otherwise  make  of  their 
lands;  that  such  acts  of  the  defendant  con- 
stitute a  permanent  injury  for  the  benefit  of 
the  public,  within  the  meaning  of  the  section 
of  the  Constitution  prohibiting  thedamaging 
of  private  property  for  puUie  uee  without 
compensation,  and  unreasonably  limit  the 
use  to  which  plaintiffs'  lands  might  be  put, 
whereby  plaintiffs  have  sustained  special 
damage  not  common  to  Ihe  general  public; 
that  it  became  necessary  to  collect  all  per- 
sons afflicted  with  smallpox  into  one  place,  to 
guard  a^TQiQgt  the  spread  of  the  disease,  and 
to  facilitate  treatment,  and  the  collection  of 
such  patients  at  the  place  described  renders 
ingress  and  egress  to  and  from  plaintiffs* 
pr<^rty  upon  and  over  Lawndale  avenue 
(by  which  public  highway  alone  egrets  and 
ingress  were  then  and  are  now  possible)  un- 
safe and  dangerous  to  travel  upon  foot  or  in 
carrtaffes  or  other  vehicles,  and  greatly  in- 
terferea  with  the  private  property  rights 
which  plaintiffs,  as  owners  of  land  adjoin- 
ing said  highway,  have  as  appurtenant  to 
their  premises,  rendering  said  land  much  leas 
adapted  for  investment  purposes,  for  leasing, 
and  for  subdivision  into  city  lots,  for  build* 
ing  sitci*,  for  the  erection  of  dwellings  for 
rent,  and  much  less  suitable  for  manufactur- 
ing sites  and  for  residence,  and  that  ther(4)y 
the  market  value  of  plaintiffs*  lands  has  been 
and  is  greatly  decreased,  to  wit,  815,000.  A 
general  d«murr«'  to  the  declaration  was  sus- 
tained, and,  plaintiffs  electing  to  stand  by 
their  declaration,  judgment  was  entered  dis* 
missing  the  suit,  and  against  j^aintiffs  for 
costs,  to  reverse  whleh  wis  appeal  i«  proM- 
cuted. 

Appellants  contend  that  the  acta  set  forth 
in  their  declaration  constitnte  a  taking  or 
damaging  of  private  property  for  a  public 
use,  within  the  intent  and  meaning  of  S  13 
of  article  2  of  the  Constitution,  providing 
that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  Just  ocMnpen- 
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aation.  Ibe  position  of  the  ftppdlee  ii  that^ 
a  neoessity  existing  for  the  eatabliiAiment  of 
»  smallpox  hospital,  it  was  within  the  police 
power  of  the  city  to  locate  the  same  on  its 
own  property,  and  that  any  loss  suffered  by 
the  plaintiffs  is  damnum  abaque  injuria,  or 
that,  in  contemplation  of  law,  the  loss  sus- 
tained by  the  plaintiffs  is  compensated  for  in 
the  beneflts  reoeired  thereunder,  and  that  no 
ccnnpeniation  can  be  had  for  th*  injuries  sub- 
tained.  The  ease  at  bar  presents  no  takin^r 
of  private  prc^rty.  Neither  is  there  a  yihy- 
sical  injury.  Nor  does  it  fall  within  that 
class  of  cases  where,  notwithstanding  there 
has  been  no  takii^  or  physical  injury,  to- 
gether with  resulting  damages,  yet  the  in- 
trinsic value  of  the  property  is  lessened  by 
reason  of  access  being  interfered  with  or  Its 
accessibility  is  prevented  or  impaired.  The 
real  injury  allied,  and  for  whitdi  plaintiffs 
seek  a  rmxyrery,  is  the  menace  to  the  health 
of  the  inhabitants  in  tiie  vidnity  of  the  hos- 
pital, or,  rather,  to  those  inhabitants  who  in 
the  intended  future  use  of  plaintiffs'  prop- 
erty might  become  residents  in  the  vicinity 
thereof,  and  who,  by  reason  of  its  location, 
would  be  deterred  from  purchasing  plain- 
tiffs' property,  and  the  consequent  loss  in 
the  speculative  vaJue  thereof.  N«ther  does 
it  appear  from  the  declaration  that  the  city 
has  been  careless  or  ne^Igent  in  the  main- 
tenance of  the  hospital,  or  that  by  reason  of 
any  act  of  omission  or  of  oommission  on  the 
part  of  the  city  it  has  become  a  nuisance 
to  any  greater  extent  than  is  inherent  to  tiie 
location  and  use  of  such  an  institution. 
Counsel  for  appellants,  in  their  brief,  state: 
"We  are  not  here  c<HnplaiBing  of  any  negli- 
gence of  the  city.  We  assume  that  the  pest 
house  is  rightfully  located  and  well  conduct- 
ed." The  demurrer  admits  the  facts  well 
pleaded  in  the  declaration.  Does  the  declar- 
ation net  forth  a  cause  of  aetlonT  The  27th 
clause  of  §  1  of  article  5  of  the  city  and  vil- 
lage act  expressly  gives  power  to  the  city 
"to  erect  and  establish  hospitals  and  medical 
dispensaries,  and  control  and  regulate  the 
same."  The  establishing  of  this  smallpox 
hospital  was  therefore  clearly  within  the  po- 
lice power  of  the  cdty,  and  it  is  clear,  there- 
fbre,  that  In  the  absence  of  careleasness  or 
n^ligence,  or  of  an  abuse  of  that  power  in 
any  way,  the  hospital  could  not  be  a  puUic 
nuisance.  Nor  could  it  be  a  private  nui- 
sance unless  it  should  become  such  in  its  flul>- 
sequent  iise  or  unwarranted  operation,  hav- 
ing in  view  the  peculiar  conditions  under 
which  it  was  established  and  maintained.  In 
Rigney  v.  ChicaffO,  102  111.  84,  this  court  said 
(page  80) :  '"Hiere  are  o«^in  injuries 
witich  are  necessarily  Inddent  to  the  owner- 
ship of  property  in  towns  or  dtiea,  which  di- 
rectly impair  tiie  value  of  private  property, 
for  which  the  law  does  not  and  never  has  af- 
forded any  relief.  For  instance,  the  build- 
ing of  a  jail,  police  staticm,  or  Uie  like,  will 
generally  cause  a  direct  depreciation  in  the 
value  of  neighboring  property;  yet  that  is 
clearly  a  case  of  damnum  absque  injuria." 
In  Olfcer  t.  Woreetter,  102  Mass.  489,  3  Am. 
Bep.  485,  the  oonrt  lald :  The  distinction  fa 
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well  established  between  the  reemmsibilitiea 
of  towns^md  cities  for  acts  done  in  their  pub- 
lic capacity  in  tJie  discharge  of  duties  im- 
posed upon  them  by  the  l^slature  for  the 
public  benelit,  and  for  acts  done  in  what  may 
be  called  their  private  diaracter,  as  the  man- 
agement of  property  and  rights  hdd  hy  them 
for  their  own  immediate  profit  or  advantage 
as  a  corporation,  although  inuring,  of 
course^  ultinmtdy  to  the  bweftt  of  the  pub- 
lic In  the  one  case  no  private  action  lies 
unless  it  he  expressly  given;  in  the  other 
there  is  an  implied  or  common-law  liability 
for  the  negligence  ot  the  officers  in  the  dis- 
charge of  such  duties.  In  Carthage  v.  Fred- 
erick, J22  N.  Y.  268.  10  L.  R.  A.  178,  26  N. 
E.  480,  the  court,  in  speaking  with  reference 
to  the  police  power,  said:  "Municipal  cor- 
porations have  exercised  this  power  eo  nomi' 
ne  for  time  out  oi  mind,  by  making  r^ula- 
tions  to  presorve  order,  to  promote  freedom 
of  communication,  and  to  facilitate '  the 
transaction  of  business  in  crowded  oommuni- 
tiee.  Compensation  has  never  been  a  condi- 
tion of  its  exercise,  even  when  attended  with 
inconvenience  or  pecuniary  loss,  as  each 
member  of  a  community  is  presumed  to  be 
benefited  by  that  which  promotes  the  general 
welfare.  All  authorities  agree  that  the  Con- 
atitutim  presupposes  the  existence  of  the  po- 
lice power,  and  ft  is  to  be  construed  with  ref- 
erence to  that  fact."  In  Sedgwick  on  Statu- 
tory &  Constitutional  Iaw  (p.  435}  it  Is 
said :  "The  clause  prohibiting  the  taJdng  of 
private  property  without  compensation  is 
not  intended  as  a  limitation  of  the  exercise 
of  those  police  powers  which  are  necessarj' 
to  the  tranquillity  td  every  well-ordered  com- 
munity, nor  of  that  genenl  power  over  pri- 
vate property  wliidi  Is  neeeaeary  fw  the  or- 
derly existence  of  all  goremmenta.  It  has 
always  been  held  that  the  legislature  may 
make  police  regulations,  although  they  may 
interfere  with  the  full  enjoyment  of  private 
property,  and  though  no  ocHnpensation  1» 
given." 

Appellants  concede  the  well-setUed  rule 
that  private  property,  itself  a  nuisanoe  and 
obnoxious  to  the  health  or  safety  of  a  oom- 
munity,  may  be  alMted  a  munieipallty. 
under  its  police  power,  without  being  liable 
for  resulting  damage  to  the  owner  thereof, 
but  insist  that  this  case  presents  a  condition 
where  private  property,  itself  unoffending, 
and  owned  and  acquired  without  any  in- 
fringement of  the  property  or  personal 
rights  of  others,  has  been  injured  to  a  degree 
greater  than  the  property  of  others  so  held 
and  owned  by  them,  and  that  the  guaranty 
of  the  Constitution  that  private  property 
shall  not  be  damaged  for  public  use  without 
just  «Hnpensati(ni  therefor  applies.  Ctmeed' 
ing  that  the  declaration  shows  special  injury 
to  Uie  appellants  in  excess  of  that  shared  by 
them  with  the  general  public,  it  could  only 
be  under  this  constitutional  provision  that  a 
recovery  could  be  here  maintained.  Hie  law 
is  well  settied  that  where  a  thing  not  malum 
in  «e  is  authorized  to  he  done  by  a  valid  act 
of  the  legislature,  and  it  is  performed  with 
due  care  and  sicill,  in  strict  og^jfonnity  with 
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tlte  provisi(Hi8  of  the  act,  Hi  petformanoe 
cannot,  hy  the  common  law,  be  made  the 
ground  of  an  action,  however  much  one  may 
be  injured  hj  it.  Kigney  t.  Chicago,  102  III. 
64.  In  aupiKxt  of  appellanta'  contention 
that  the  acts  onn^ained  oi  here  are  actitHia- 
ble  under  our  Conatitutioii,  rdianoa  is 
placed,  among  other  oaaea,  on  the  Rigney 
Case,  102  III.  64;  Chicago,  M.  A  8t.  P.  R.  Co. 
T.  Darke,  148  III.  226,  35  N,  E.  750;  and 
t*enn  Mut.  L.  Jns.  Co.  v.  Haiti,  141  III.  35, 
31  K.  E.  138.  There  ia  a  marked  difference 
in  the  use  a  cit^  of  its  property  carefully, 
prudently,  and  without  negligence,  in  the 
reasooabla  exercise  of  its  police  power,  and 
that  ot  the  change  of  grade  of  atreeta,  the 
building  frf  a  viaduct^  the  oloslng  of  a  street 
or  alley,  or  the  inconvaiienee  caused  by  the 
use  and  operation  by  a  railroad  company  of 
its  property.  In  the  ease  of  the  change  of 
grade  tha  measure  of  damages  allowable  is 
the  difference  in  the  value  of  the  property  be- 
fore and  after  the  making  of  the  improve- 
ment,  taking  into  consideration  the  increased 
value  of  the  improvemeat  to  the  property  it- 
atlt.  Nor,  as  above  indicated,  can  there  be 
any  recovery  for  damagea  sustained,  shared 
by  the  puUie  in  oonuoon.  Supposed  dama- 
gea  growing  out  of  the  proper  exercise  of  the 
police  power  must  be  considered  domftum 
abtgite  infuria,  in  the  theory  of  the  law  that 
the  plaintiff  is  compensated  for  the  injury 
sustained  by  sharing  in  the  gmeral  benefits 
which  are  secured  to  all  by  reason  thereof. 
Aa  stated  by  Billon  in  his  work  on  Municipal 
Corporations  (vol  1, 1 141, p.212) :  "Every 
dtizenholdsbieprop^ty  subject  to  tbe  proper 
exercise  of  this  [the  ptHice]  power,  either  by 
tbe  state  I^islatura  directly,  or  by  public  or 
municipal  corporations,  to  which  the  1ef]:iala- 
ture  may  delegate  it.  .  .  .  It  is  well  set- 
tled that  laws  and  regulations  of  this  charac- 
ter, though  they  may  disturb  the  enjoyment 
of  individual  rights,  are  not  unconstitution- 
al, though  no  provision  is  made  for  compen- 
sation for  sudi  disturbance.  .  ,  .  If  he 
Ruffers  InjuiT,  It  is  either  damnum  absque 
infuria,  or,  in  the  theory  of  the  law,  he  is 
compeniiatwl  for  it  by  sharing  in  the  general 
benefits  which  the  regulations  are  Intended 
and  calculated  to  secure." 

But.  finally,  appellants  contend  that  it  is 
an  unreasonable,  unusual,  and  extraordinary 
use  of  property  to  utilize  it  for  the  segrega- 
tion of  contagious  diseases,  and  cite  in  sup- 
port thereof  Kobbc  t.  tfew  Brighton,  20 
Misc.  477,  46  N.  Y.  Supp.  777 ;  Baltimore  t. 
Fatr/feld  Improvement  Co.  87  Md.  S6S, 
40  L.  R.  A.  494,  39  AU.  1081.  and  Com. 

Al^cr,  7  Cush.  86.  Under  the  express 
ddc^tJon  of  power  by  the  legislature, 
we  cannot  bold  that  the  application  of  prop- 
erty for  the  use  of  a  smallpox  or  other  hos- 
pital is  such  an  unusual  or  unreasonable  use 
of  property  as  would  take  it  out  of  the  po- 
lice power  of  the  city,  so  aa  to  render  it  lia- 
ble for  such  application,  when,  as  here,  it  is 
conceded  that  the  pest  house  is  rightfully  lo- 
cated and  well  conducted.  In  the  caae  of 
Italtimore  t.  Fairfield  Improvement  Co.  87 
Md.  362,  40  Ii.  B.  A.  494,  89  AtL  1081«  the 
61  L.  B.  A. 


oom|>1ainant8  sought  by  injunction  to  re- 
strain the  city  of  Baltimore  from  placing 
and  keeping  on  a  20-acre  tract  of  land  owned 
by  the  city  a  woman  afflicted  with  leprosy, 
which  land  of  the  <rity  adjoined  lands  of  the 
complainants.  There  is  a  wide  difference 
between  the  ettablishing  and  maintaining  of 
a  hospital  for  the  toeatment  of  disease,  and 
in  appropriating  a  piece  of  property  for  the 
keeping  of  a  single  patient  oy  an  unskilled 
laborer  and  his  family,  havii^  no  knowledge 
of  the  disease  of  leprosy,  with  which  the  pa- 
tient was  afflicted.  The  facts  appearing  in 
that  cane  might  well  have  justified  the  inter- 
ference by  the  court,  by  injunction  to  re- 
strain the  use,  havii^  reference  to  all  the 
surrounding  conditions,  and  yet  not  militate 
against  the  view  we  have  taken,  that  annoy- 
ance or  damage  resulting  from  the  rightful 
location  and  proper  conducting  of  the  hospi- 
tal in  question  offers  no  basis  for  relief  in 
damages.  As  was  said  in  that  case:  "The 
evidence  shows  .  .  .  that  the  health  au- 
thorities propose  to  place  this  woman  in  the 
charge  of  a  laborer  and  his  wife.  .  .  . 
Th^  are  unskilled  peo^e.  They  poasees  no 
authority  to  restrain  the  woman  from  wan- 
dering away,  and  they  have  no  legal  right 
to  detain  her  against  her  will.  They  are  not 
ofllcers  of  the  city,  nor  clothed  with  any  of 
the  powers  of  tiie  hoard  of  health.  They  are 
simply  employed  by  the  dty  to  care  for  this 
woman  on  the  city's  property,  where  no 
health  officer  or  dty  official  is  stationed." 
In  commenting  on  the  right  to  the  exercise 
of  the  police  power,  the  ooort,  with  reference 
to  an  unreasonable  cxerdse  thereof,  says: 
"Whatever  immunity  a  municipality  may 
have  in  exerdsing  a  public  aa  contradistin- 
guished from  a  strictly  corporate  power,  it 
does  not  result  from  some  collateral  act,  or 
from  the  negligent  doing  of  a  permisBible 
act.  The  infliction  of  an  injury  upon  an- 
oth«-  is  neither  the  natural  nor  the  neces- 
sary result  of  an  exercise  of  the  power  to 
build  a  hospital,  but,  if  injury  does  ensue,  It 
would  result  from  lAie  collateral  droum- 
Btance  Uiat  the  place  selected  was  not  the 
propriate  site,  or  from  the  negligent  method 
of  doing  what  would  otherwise  be  a  lawful 
act.-''  And  this  case  recognized  the  doctrine 
that  for  tbe  doing  of  an  act  clearly  within 
tlie  power  of  the  dty  under  its  police  power, 
where  injury  is  the  necessary  result  <A  the 
doing  thereof,  no  redress  can  be  had.  The 
court  says:  "The  statute  law  of  this  state 
confers  upon  the  mayor  and  city  council  plen- 
ary power  to  esti^ish,  both  within  and  be* 
yond  the  city's  limits,  hospitala  and  pest 
bouses  for  the  i8<dation  and  treatment  of 
contagious  and  infectious  diseases.  .  .  . 
The  preservation  of  the  public  health  ren- 
ders such  legislation  highly  esaential,  and 
the  authority  of  the  general  assembly  to  en- 
act it  in  the  exercise  of  the  police  power  of 
the  state  is  beyond  question  or  controversy. 
Within  the  scope  of  the  power  thus  granted, 
the  whole  authority  of  tne  state  is  included 
and  delegated.  Barriaon  t.  BaIf<more,  1 
Gill.  264.  And,  therefore,  wbaterer  the 
sute  may  di«ctly 
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objects  the  munielpiility  dothed  wiUi  the 
dJc^ated  power  from  the  state  ma^  also 
lawhiUy  perform,  thoug'h  there  may  be  a  dif- 
ference as  to  the  legal  ccMisequeDces  resulting 
from  an  exercise  of  the  power  by  the  state 
directly,  and  those  flowing  from  an  exertion 
of  the  same  power  by  the  municipality.  If 
it  be  conceded  Uiat  the  state  may,  in  exercis- 
ing a  public  power,  create  a  priTat«  nuisance 
with  immunity,  the  immunity  grows  out  of 
the  public  necessity,  and  rests  upon  the 
state's  sovereign^;  but  it  cannot, — or,  at  all 
events,  will  not,  in  the  absence  of  an  explicit 
l^slative  dedaratimi^^-be  assumed  that 
the  state  would.  If  directly  exercising  the 
same  power,  bo  nccrcise  it  as  to  produce  or 
cause  an  injury  to  the  rights  of  property  of 
an  individual,  unless,  periiaps,  the  very  do- 
ing of  the  act  directed  to  be  done  mil  neces- 
sarily and  unavoidably,  under  any  eondition, 
reinlt  in  the  creati<m  of  what  would  be,  bat 
for  the  authoiuation,  a  private  nuisance." 
We  can  see  no  difference,  in  principle,  be- 
tween the  right  of  a  city  to  establish  and 
maintain  a  smallpox  hoapitaJ,  and  to  erect 
and  use  jails,  fire-engine  bouses,  calabooses, 
and  the  like.  Greater  care  might  be  required 
in  the  maintenance  of  one  t£an  the  other, 
and  different  considerations  would  undoubt- 
edly enter  into  the  selection  ot  a  site  of  a 
pest  houM  than  of  the  flre-engine  honse  or 
jail;  but  the  city  wovld  be  liable  only  for  an 
abase  of  authonty  or  an  unwarranted  exer- 
cise of  discretion  in  locating  or  maintaining 
the  same,  having  reference  to  the  present  ne- 
cessities, the  crowded  condition  of  the  locali- 
ty in  which  they  are  placed  or  maintained, 
and  other  pertinent  facts  and  drcomstances. 
The  declaration  does  not  seek  to  charge  any 
act  of  omission  in  this  re^rd. 

Hie  demurrer  was  mcmalj  snstalned, 
and  the  judgment  of  the  Cirmiii  Court  of 
Cook  County  it  affirmed. 

Rehearing  denied  October  9,  1900. 


Ludwig  G.  EWERTSI^,  Impleaded,  ete.. 

V. 

Erich  OERSTENBERG  et  qi, 

<18e  III.  844.) 

1.  A  pmrehaaer  of  a  lot  witk  notice  of 
r«Btrletlons  Im  tlie  orlirlaal  plat  of  tlie 
iandst  wblcb  was  referred  to  and  made  a 

part  of  a  deed  In  the  chain  of  title,  and  has 
been  coDBtantlj  recoffnlied  hj  the  different 
lotowners  aa  a  comnion  source  of  title.  Is  not 
released  from  the  binding  force  of  the  re- 
strictions mereij  because  ther  are  not  ex- 
prcBstj  reserved  In  the  eonveyance  to  bim 
or  fn  others  of  tbe  deeds  In  bis  cbaln  of  title. 
%.  Am  eneroaclimeBt  of  a  balldlsff 
npow  a  apaee  veaerved  far  a  eoart- 
rard  In  a  plat  of  dtr  lots  will  not  be  pre- 

Nora — For  restrictions  ss  to  buildings  upon 
land  dedicated,  see  also  Chicago  v.  Ward  (III.) 
38  li.  B.  A.  849. 

Fw  restrictions  in  deed  as  to  balldlng  line, 
■ee  aapp  v.  Wilder  (Uass.)  60  U  B.  A.  120. 
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vented  bj  Injunction,  when  all  others  wbo 
hare  constmcted  buildings  on  tbe  same  side 
of  tbe  block  have  encroached  on  such  space, 
though  to  a  less  ratent,  and  without  mar  at- 
tempted bindtance  on  the  part  of  the  com- 
plainants, while  It  seems  clear  that  tbe  char- 
acter of  the  property  is  somewhat  changed, 
and  It  is  being  used  to  a  large  extent  for  busi- 
ness purposes,  even  it  the  complainants'  lots 
are  atUI  vacant. 
3.  The  limit  of  eneroaotameBt  prevl- 
oaslT  made  other  hnlldtnara  on  a 
spaoo  reeorved  for  eoartrards  on  a 
common  plat  will  not  bs  taken  as  the  limit 
beyond  whldi  a  new  building  will  be  prevented 
from  extending  apon  such  space,  where  there 
has  been  no  uniform  limitation  adopted  or  ac- 
quiesced In  In  lieu  of  that  originally  fixed  \ij 
tbe  plat,  wbll«b  Iff  general  consent  ta  ac- 
quiescence, that  bas  been  so  far  abandoned, 
and  tbe  reserved  space  so  tar  appropriated 
to  other  uses,  as  to  make  It  Inequitable  to 
nforce  tbe  restriction  by  Injunction  agalnat 
the  owner  of  the  new  buildings. 

(Jms  31,  1900^) 

APPEAL  by  complainant  Ewertaoi  fmn  a 
decree  en  the  Superior  Court  for  Coidt 
County  in  favor  of  Maintlffs  in  a  suit  to 
enjoin  the  {facing  of  a  building  wiUiin  30 
feet  of  a  public  street  in  Tiolation  <tf  a  re- 
strictimi  ocmtained  in  the  title  deeds.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Measrt,  Hamllme,  Seott,  *  I«rd  and 
Oeoi^  W.  Hess,  for  sf^^ant: 

It  does  not  appear  from  tiie  evidenee  that 
there  was  any  rsstrietlon  atta<!hing  to  the 
lots  owned  1^  Ihrertsen  agminst  buDding  to 
the  lot  line. 

A  restriction  or  limitation  upon  property 
conveyed  in  fee  must  be  made  out  by  proof 
ol  facts  of  the  most  convincing  character. 

Eutahinaon  v.  VWieh,  145  III.  330,  21  L. 
R.  A.  801.  84  N.  E.  S56;  Bttkhart  y.  Irons, 
128  III.  668«  20  N.  E.  687. 

The  oomplainants  rely  upon  the  plat  of 
Wrightwood.  That  plat,  having  been  exe- 
cuted and  acknowledged  1^  an  attorn^  in 
fact,  at  a  time  when  the  act  of  1883  was  in 
force,  was  a  nullity. 

Ooaaelin  v.  Chicago,  108  XII.  623;  Rusk  v. 
Berlin,  173  III.  034,  60  E.  1071;  Gould 
V.  Bowe,  131  III.  490,  23  N.  E.  602. 

A  private  eaeonent  in  one  tract  of  land 
in  favor  of  another  can  only  be  acquired  by 
grant,  and  where  there  is  ai^  doubt  as  to 
the  restriction  so  daimed  it  will  be  resolved 
against  the  grantor  and  in  favor  of  ths 
owner  of  the  fee. 

Tinker  v.  Forbee,  136  HI.  231,  26  N.  E. 
603;  Guest  v.  Reynolds,  68  111.  478,  18  Am. 
Rep.  670;  Demter  t.  Tree^  117  lU.  532,  6  N. 
E.  606. 

The  fact  that  restrictions  were  contained 
in  the  deed  from  Case's  devisees  to  the  com- 
plainants, but  were  not  contained  in  the 
deeds  to  Ewertsen,  is  evidence  that  it  was 
not  intended  that  a  building  line  should  be 
adhered  to. 

Clark  T.  IfoGee,  159  HI.  518,  42  N.  E. 
066;  Child  V.  Douglas,  2  Jur.      S.  050. 

Even  though  the  existsnoe  ^^ese  redtrie- 
Digiiized  by  VjOOg  IC 
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tions  were  clearly  eBtablislied  by  the  evi- 
-denee,  injunction  would  not  follow  as  of 

-OtHirSBL 

The  wort  will  be  guided  by  the  lame 
nilea  «  would  apply  to  hUla  for  apaoifle  per* 
'(onuaneeu 

Chicago,  B.4Q.B.  Oo.  v.  Smu>,  IIS  III. 
^9 ;  Ohtoo^  4  A.  R.  Oo.  V.  8ehoe»»man,  90 

m.  £58. 

The  ooort,  havinff  found  that  the  build- 
ing line  had  been  aiSandoned,  had  no  power 
to  create  arbitrarily  a  new  and  different  one. 

Hie  alleged  reaOTation  was  a  apace  to  be 
need  tolely  for  oourt  yarda,  and  it  was  not 
to  be  bnilt  wftm.  Cowed  porches  and  steps 
of  aolid  masonry  are  violations  of  this  re- 
atrieUon;  and  on  Orchard  street,  adjoining 
the  onnplainant's  prooerty,  such  projections 
Are  built  nearly  to  ttie  street. 

Reardon  t.  Mvrphjf,  163  Mass.  SOI.  40  N. 
E.  854;  Ogont0  Land  d  Improv.  Oo.  v.  John- 
ton.  168  Fa.  178.  31  Atl.  1008;  BagnaU  T. 
Dovw*.  140  Mass.  76,  2  N.  E.  786;  A.ttp. 
•Oea.  T,  Algonquin  Club,  155  Mass.  128,  20 
ir.  E.  S09;  Buok  r.  Adam*.  45  N.  J.  Eq.  5S2, 
17  Ad.  Ml. 

There  wa»  eiidi  ehuge  In  tiie  enTirm- 
nent  aa  made  tht  gruiting  of  the  injunction 
inequitable  and  unjust, 

Bedford  r.  Britiah  Museum,  2  Myl.  ft  K. 
-562;  Bagera  t.  Oollger,  L.  R.  24  Ch.  Dir. 
180;  Page  v.  Murray,  46  N.  J.  Eq.  325,  10 
AtL  11 ;  DeOray  y.  Monmouth  Beaoh  Olub- 
Aowe  Oo.  BO  N.  J.  Eg.  820,  24  Atl.  388; 
^Toefeson  t.  Bleveiuon,  156  Mass.  406,  31  N. 
E.  691;  Bangs  ▼.  Potter,  135  Maes.  245; 
High,  Inj.  fi  1158;  1  Jones,  Real  Prop.  | 
813;  Star  Brewerg  Oo.  t.  Primas,  163  lU. 
452,  46  N.  E.  145. 

It  is  not  neoeasary  that  the  change  In  en- 
▼ironmoit  shall  be  on  the  street  where  com- 
plainants' property  is  situated. 

Amerman  r.  Deone,  132  N.  Y.  366,  30  TS. 
&.  741 ;  Columbia  College  t.  Thaoher,  87  N. 
Y.  311.  41  Am.  Hsp.  80S. 

Injunction  ahould  not  be  granted  where 
it  would  not  benefit  the  oranplalnants,  but 
vould  aerionaly  oppress  the  d^endiuit. 

Ooughlin  v.  Barker,  46  Mo.  App.  64;  Co- 
iumhia  College  v.  Thaeher,  87  N.  Y.  311,  41 
Am.  Rep.  365;  Sayera  t.  Collyer,  L.  R.  24 
■Ch.  Div.  180;  Page  v.  Murray,  46  N.  J.  Eq. 
326,  19  Atl.  11;  Bitnga  t.  Potter,  135  Mass. 
246. 

ife««r«.  Xdiekmer,  Bnts,  ft  Miller  and 
Kaior  lfeCta«c*'  tor  appellees. 

Owrtov,  ddirered  the  opinion  of  the 
jOonrt: 

Upon  the  final  hearing  of  the  tssues  made 
upon  the  bill  filed  by  the  appellees,  the  su- 
poHor  court  entered  a  decree  in  substance 
as  follows:  "That  the  defendant  Ludwig  C. 
Bwertsen  Is  the  owner  of  lots  1  and  2  in 
Mode  1,  in  Jerome  I.  Case's  subdivision  of 
the  OOTth  418  feet  of  outlet  F  in  Wrights 
-wood,  being  a  subdivision  of  the  S.  W.  % 
«f  section  28,  township  40  N.,  range  14  E. 
of  the  third  P.  M.,  in  the  ei^  of  Chicago, 
conn  tar  of  Cook,  and  state  of  Illinois;  that 
«omplainanta  are  the  owners  in  fee  simple 
41  L.R.  A. 


of  lots  29  and  30  in  said  hlo<sk  1,  which  are 
unimproved  by  buildings  of  any  descripluon; 
that  the  remaining  defendants  are  interest- 
ed in  the  subject-matter  of  this  suit  substMi- 
tially  aa  eet  forfli  in  the  bill  of  oomplaant; 
that  defoidant  Lndwfg  C.  Ewertaen  was  at 
the  time  of  the  commencement  of  this  aait 
about  to  begin  the  erection  of.  and  since 
the  commencement  of  this  suit  has  begun 
and  partially  erected,  a  building  upon  said 
lots  1  and  2;  that  a  part  of  said  building 
has  been  erected  upon  the  east  18.9  feet  of 
said  lot  1;  that  oomplainants  are  entitled 
to  an  easement  for  air,  light,  and  prospect 
in  said  east  feet  of  said  lot  1,  which 
easement  requires  that  the  east  18.9  feet  be 
reserved  and  appropriated  for  a  court  yard, 
and  shall  not  be  built  upon.  It  is  uiere- 
fore  ordered  that  defet^ant  Ludwig  0. 
Ewertsen  and  other  defendants  be  restrained 
from  proceeding  with  the  erection  of  that 
portion  of  said  building  which  rests  upon 
sud  east  18.9  feet  of  s^  lot  1.  It  ia  fur- 
ther (H^ered  that  Ludwig  C.  Ewertsen  re- 
move all  that  part  of  said  Irailding  now  reat- 
ing  <Hi  said  east  18.0  feet  of  eaid  lot  1*  and 
that  the  defendant  Ludwig  C.  Ewertsen 
and  ali  other  defendanta  be  perpetually  en- 
joined from  building  upon  said  east  18.9 
feet  of  said  lot  1."  The  subdivision  Wrightr 
wood  was  made  in  the  year  1860,  and  the 
map  or  plat  thereof  waa  recorded  in  tiie  re- 
corder'a  office  of  Cock  eoun^  on  Novead>er 
26th  of  that  year.  Said  outlet  F  was  a  mrt 
of  said  snbdivlBim.  and  oontalned  17.27 
acres.  On  the  plat  of  said  outlot  and  others 
contained  in  the  said  subdivision,  lines  were 
drawn  30  feet  inside  of,  and  parallel  with, 
the  boundary  linea  of  such  outlots.  The 
certificate  of  the  owners  to  said  plat  of  said 
lands  stated  that  "said  wties  certify  that 
th^  have  mapped  Mid  platted  the  same,  as 
on  the  above  map  rmreaetited,  into  outlots, 
blooka,  and  lota,  with  avenues,  streets,  and 
oonrta  above  shown,  and  that  all  the 
deeds  or  other  eonv^mneea  of  any  part  of 
said  lands  and  premises  heretofore  made 
and  hereafter  to  be  made  hj  them,  or  either 
of  them,  referring  to  any  map  or  plat  of 
the  premises  above  platted,  or  any  part 
thereof,  had  and  aball  nave  reference  to  the 
above  plat  or  map,  and  to  future  eubdivl- 
sions  of  the  same.  All  the  spaces  between 
the  front  lines  of  the  lots  and  blocks  and  the 
blue  lines  drawn,  respectively,  SO  and  SO 
feet  bade  from  the  matins  of  the  streets, 
avenues,  and  oonrts,  are  reserved  and  ap- 
propriated solely  for  court  yards,  and  are 
not  to  be  built  nptm."  Afterwards  in  the 
same  year,  the  owners  of  said  Wrightwood 
addition  made  a  partition  deed,  by  which 
deed  Timothy  Wright,  one  of  the  part  own- 
ers, became  the  sole  owner  in  fee  simple  of 
said  outlot  F.  Reference  was  made  to  said 
map  or  plat  of  Wrightwood  in  said  deed, 
and  it  was  declared  to  be  subject  to  the 
provisitms  of  said  plat,  and  to  the  oertifl- 
cates  thereto,  regulating  oonrto  and  court 
yards  and  the  use  thereof.  In  1891  Jerome 
I.  Case,  then  being  the  owner  of  the  north 
418  feet  of  said  outlot  F,  madi^^ 
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of  the  tome  Into  lota,  blooka,  streetB,  and  aJ- 
and  made  and  reoorded  a  plat  Uiereof, 
with  a  line  drawn  thereon  malted  "Build- 
ing Line,"  30  feet  within  and  from  the  oat- 
side  or  street  lines  of  such  lota,  in  the  same 
manner  and  at  the  same  places  as  indicated 
upon  the  plat  of  said  outtot  F  as  shown  in 
the  original  addition.  Hie  plat  on  the  fol- 
lowing page  shows  most  of  the  east  half  of 
block  1  of  said  Cause's  subdivision,  the  build- 
ing line,  the  location  <^  buildings  on  certain 
lota,  and  the  buildings  of  Ewertsen,  the  oon- 
struction  of  which  was  enjoined  bj  the  de- 
cree. It  also  shows  the  encroachments  which 
have  been  made  upon  the  building  line,  and 
upon  the  space  between  such  line  and  the 
street  which  had  been  set  apart  for  a  court 
yard,  on  the  west  side  of  Onmard  street,  and 
a  part  of  Wrightnood  avanue. 

The  defendant  Ewertsen,  the  owner  of 
lota  1  and  2,  and  the  complainants,  the  own- 
ers of  lots  29  and  30,  as  well  as  other  own- 
ers of  lots  in  said  blodr  J,  derived  their 
titles  hr  mesne  conveyances  f it»m  Jerome  I. 
Case,  who  derived  his  title  by  mesne  convey- 
ances {rom  Timothy  Wright.  The  deeds  in 
the  chain  of  title  to  complainants'  said  lots 
provided,  in  substance,  ''that  a  space  of  30 
feet  In  depth  along  the  east  line  of  said 
lota  29  and  30,  and  fronting  on  Orchard 
street,  shall  never  be  built  upon  or  in  anv 
manner  obstructed  vr  incumbered  1^  bnila- 
ings  of  any  descripfUon,  but  shall  be  forever 
left  and  reserved  an  open  area  or  space,  in 
accordance  with  the  lines  shown  upon  a  plat 
of  the  subdivision,"  etc.;  referring  to  said 
original  plat.  Som«  of  the  deeds  to  the 
other  lots,  from  23  to  34,  inclusive,  con- 
tained similar  ]KovisiMis,  but  no  such  pro* 
vision,  nor  an^  reference  to  any  building 
line,  was  contained  in  any  deed  in  the  chain 
of  Ewertaen'a  title  to  lots  1  and  2,  except 
the  provisions  in  said  partition  deed  and  in 
said  plats  and  their  certificates,  and  except 
what  may  be  properly  implied  from  refer- 
ences  in  other  deeds  made  to  the  plats;  and 
the  first  oontentim  of  appellants  is  that 
said  restriction  as  to  the  building  line  and 
the  <^>en  space  between  that  line  and  the 
street  does  not  api^y  to  said  lots  1  and  2, 
and  that  Ewertsen  had  the  lawful  right  to 
build  to  the  street  line.  The  building 
Ewertsen  began  to  construct  was  to  be  an 
apartment  building,  three  stories  high,  of 
brick  and  stone,  fronting  on  Orchard  street, 
4  feet  fnHn  the  street  line,  and  extending 
back  upon  the  rear  ends  of  said  lots  1  and 
2.  As  shown  by  the  above  plat,  it  extended 
over  the  building  line  26  feet.  If  it  were 
put  back  to  the  building  line,  or  even  to  a 
line  18.9  feet  from  the  street,  as  decreed 
the  court  below,  there  would  not  be  suffi- 
cient depth  to  the  two  lots  east  and  west 
for  the  building  as  planned.  That  fact 
would  be  immaterial,  however,  if  the  alleged 
restriction  is  binding  upon  Ewertsen,  as  the 
owner  of  said  lots,  or  constitutes  an  ease- 
ment in  said  lots  in  favor  of  the  other  lot- 
owners.  But  was  any  such  restriction  in 
the  use  of  said  lots  1  and  2  imposed  or  cre- 
ated by  said  plats  and  partition  deed,  and 
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ref^Oiee  thereto  in  the  deeds  in  Ewertsen'* 
chain  of  title,  as  all^;ed  by  the  o(»nplain- 
antsT  We  are  of  the  c^inion  that  there 
was.  As  said,  however,  in  Butehinaon  v. 
Ulrich,  145  111.  336,  21  L.  R.  A.  391,  34  K. 
E.  556:  "Where  real  property  is  conv^ed 
in  fee,  restrictions  in  the  use  are  not  fav- 
ored; but,  where  the  intention  of  tiie  par- 
ties is  dear  in  the  creation  of  restriotiona 
or  limftatiraji  upon  the  use  of  a  ffrautee, 
courts  will  enforce  the  same."  And  we 
there  further  said:  "All  doid)ta  must  be  re- 
solved in  favor  of  natural  rights,  and 
against  restrictions  thereon.  ...  In  the 
construction  of  deeds  containing  restrictions 
and  prohibitions  as  to  the  use  of  property 
by  a  grantee,  all  doubts  should,  as  a  gen- 
eral rule,  b«  resolved  in  favor  of  a  free  use 
of  woperty,  and  against  restrictions." 

It  is  not  necessary  to  consider  the  point 
made  by  the  appellants,  th^  the  original 
pla^  having  been  aoknowledged  hy  an  at- 
torney in  fact  and  not  by  the  owners,  oould 
not,  under  the  law  as  It  then  was,  create 
any  legal  reatricti<ms  upon  the  use  of  the 
property;  for  we  are  satisfied  from  the  evi- 
dence that  this  plat  was  referred  to  and 
made  a  part  of  the  partition  deed  and  sub- 
sequoit  conveyances,  and  has  bera  constant- 
ly recognised  by  all  the  lot  owners  as  a  com- 
mon source  ot  title,  ud  that  Ewertsen  had 
notice  of  it  and  of  said  restrictimts,  and  is 
now  bound  by  them,  unless  tiiese  restric- 
tions have  ceased  to  exist,  or  are  no  longer 
enforceable  against  him  or  his  said  lots,  in 
equity,  for  reasons  hereinafter  stated.  His 
property  was  not  relieved  from  their  bind- 
ing force  merely  because  th^  were  not  ex- 
pnssly  reserved  in  the  eonv^neo  to  him^ 
or  in  others  of  the  deeds  in  his  chain  of 
title.  8mit\  v.  Young,  160  III.  163,  43  N. 
E.  486;  Margh  v.  Fairbury,  163  111.  401,  45 
N.  E.  236;  Bmith  v.  Beath,  102  111.  130;  S> 
Am.  ft  Eng.  Enc  Law,  2d  ed.  $  10. 

Equity  will  not,  as  a  rule,  enforce  a  re- 
striction, where,  by  the  acts  of  the  grantor 
who  imposed  it,  <a  ot  those  who  derived 
titie  under  him,  the  property,  and  tiutt  in 
the  vicinage,  has  so  changed  in  its  character 
and  environment  and  in  the  uses  to  which 
it  may  be  put  as  to  make  it  unfit  or  un- 
profitable tor  use  if  the  restriction  be  en- 
forced, or  where  to  grant  the  relief  would  be 
a  great  hardship  on  the  owner  and  of  no 
benefit  to  the  complainant,  or  where  the 
complainant  has  waived  or  abandoned  the 
restriction;  or,  in  short,  it  may  be  said  that 
where,  from  all  of  the  evidence,  it  appears 
that  it  would  be  against  equity  to  ei^orce 
the  restriction  by  injunction,  relief  will  be 
denied,  and  the  party  seeking  its  enforce- 
ment will  be  left  to  whatever  remedy  he 
may  luive  at  law.  Star  Brewery  Co,  t.  Pri- 
mtu,  163  111.  6S2,  45  N.  E.  145;  CougKlin  v. 
Barker,  46  Mo.  A  pp.  54;  Bedford  v.  BritiaK 
Muaewn,  2  Myl.  &  K.  652;  Sayera  v.  CoU- 
yer,  L.  R.  24  Ch.  Div.  180;  Page  v.  Murray, 
46  X.  J.  Eq.  325,  19  AU.  II;  Jackwn  T. 
Stevenson,  156  Mass.  496,  31  N.  E.  691; 
Bangs  v.  Potter,  135  Mass.  245;  High,  Inj. 
S  1158;  Columbia  College  v.  ThacJ^ei;  S7  N. 
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Y.  311,  41  Am.  Rep.  36S.  These  several 
Iprounde  for  deDying  equitable  relief,  appli- 
cable to  the  case  at  bar,  will  be  considered 
without  reference  to  the  separate  beads  un- 
der whidi  counsel  have  clasaiiled  them. 

It  is  apparent,  as  claimed  by  counsel  for 
appellants,  Uiat  the  restrictions  as  to  build- 
ing were  impoaed,  and  the  apaces  for  court 
yuds  were  reserved,  in  order  fbat  the  prop- 
«r^  might  be  better  adapted  and  made  more 
deairaUe  for  residraee  purposea.  We  can- 
not suppose  that  the  owners  would  plat 
lands  vitii  a  view  to  their  use  for  business 
purposes,  and  impose  restrictions  of  such 
a  character  as  to  moke  them  practically  un- 
fit for  such  purposes;  and  while  the  lot- 
-owners,  1^  observing  such  restrictions, 
n^ht  maintain  them  and  the  general  resi- 
•denoe  character  of  the  property,  still,  if 
tbey  ^d  not  do  so,  bat  gelded  to  the  ad- 
vancing pressure  of  trade,  and  violated  and 
■disregarded  the  restrictions,  and  built  upon 
the  reserved  court  yards,  it  is  plain  to  be 
«een  that  soich  restrictions  might,  in  the 
lapse  of  time,  not  only  cease  to  be  of  any 
value  whatever,  but  bectune  a  mere  hin- 
drance  to  the  proper  use  of  the  property, 
and  an  annoyance  to  the  lotowner.  It  is 
not  intended,  of  course,  to  be  said  that  the 
use  of  the  property  in  question  in  this  case 
lias  changed  to  the  extent  mentioned;  but 
-the  facts  as  a^eed  u^n  show  that  much  of 
"the  property  in  the  vicinity  of  the  lots  here 
in  question  is  now  used  for  business  pur- 
poses,— ^that  is,  for  stores  and  buildings  of 
-that  character.  It  is  dear  from  the  agreed 
-facts  that  the  restrictions  as  to  bnilding 
-with  reference  to  the  building  line  estab- 
lished the  original  plat,  and  as  to  build- 
ing upon  the  space  reserved  for  court  yards, 
lave  not  generally  been  r^arded  by  the  lot- 
•owners.  It  is  agreed  that  the  lots  fronting 
on  the  soutii  side  of  Wrightwood  avenue, 
-from  Orchard  street  to  the  next  street  west, 
«ll  of  which  were  subjeot  to  the  same  re- 
•striotions  as  tbow  fr<nitinff  on  Orchard 
■street,  have  been  improved  by  the  erection 
-thereon  of  business  buildings  whieh  extend 
"to  the  street  line,  and  over  and  upon  the 
-whole  of  the  30  feet  reserved  for  court 
yards.  Ewertsen'a  lot  1  is  on  the  corner 
of  Wrightwood  avenue  and  Orchard  street, 
and  fronts  north  on  said  avenue,  and  his 
lot  2  is  next  west  of  lot  1.  Upon  lot  1  and 
the  west  part  of  lot  2,  fronting  on  Wright- 
wood avenue,  business  buildings,  have  been 
■creeted  (as  many  others  have  been  on  that 
■street)  extoiding  substantially  to  the  street 
line,  leaviw  about  £5  feet  of  the  front  of 
"the  comer  lot  unoccupied ;  and  it  Is  upon 
the  rear  of  these  lots,  extending  south  along 
■Orchard  street,  that  Ewertsen  was  proceed- 
ing to  erect  his  apartment  building,  front- 
ing east  on  Orchard  street,  when  restrained 
4)y  injunction  in  this  ease.  It  is  apparent 
that  not  only  as  to  Wrightwood  avenue,  on 
its  south  side,  but  as  to  many  other  of  the 
streets  of  this  addition,  which  need  not  be 
referred  to  further,  the  character  and  uses 
of  the  property  had  in  some  instances  com- 
pletely, and  in  oth»8  partly,  changed  from 
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residence  to  business  property,  and  by  oom- 
mon  consent  or  acquiescence  of  the  lotown- 
ers  the  reserved  court  yards  had  been  aban- 
doned, and  the  space  reserved  for  them  ap- 
propriated to  the  same  uses  as  the  rest  of 
the  property.  A  two-story  building,  used  as 
a  store,  had  been  erected  on  the  northwest 
corner  of  Wrightwood  avenue  and  Orebard 
street,  only  18  feet  north  of  the  north  line 
of  the  avenue,  and  a  public-school  build- 
ing belonging  to  the  city  had  been  erected 
on  the  northeast  comer,  extending  to  the 
Orchard  street  line.  On  the  opposite  side 
of  Orchard  street  frcnn  Ewertsen's  proposed 
apartment  building,  but  25  feet  southward, 
towards  complainants'  lots  29  and  30  (but 
b^ng  on  tbe  east  ride  of  the  street) ,  there 
had  been  erected  a  large  three-story  apart- 
ment building,  with  stone  front,  only  3  feet 
fran  the  east  line  of  Orchard  street.  It  is 
also  agreed  that  t^e  eight  lots  immediately 
(in  consecutive  order)  south  of  tbe  com- 
plainants' lots,  and  fronting  the  same  way 
on  Orchard  street,  have  been  improved  with 
large  two  and  three  story  residences,  the 
fronts  of  which  extend  over  said  building 
line  and  upon  said  space  reserved  for  court 
yards  from  7  to  upwards  of  11  feet,  besides 
the  space  occupied  by  porches,  stoops,  and 
steps.  The  plSit  above  shows  tbe  extent  of 
these  encroachments.  Orchard  street  has 
not,  as  yet,  except  as  above  stated,  and  ex- 
cept as  to  certain  comers,  been  devoted  to 
business  uses.  The  evidence  shows  that  one 
of  the  complainants,  owning  said  vacant  lots 
29  and  30,  b**  lived  only  a  hloclE  and  a  half 
from  that  part  of  Orchard  street  for  ten 
years  prior  to  the  trial  below,  during  which 
time  the  public-school  building,  the  apart- 
ment building,  and  the  other  buildings  on 
that  street  which  had  been  constructed  over 
said  building  line  and  upon  the  space  re- 
served for  court  yards  have  been  erected, 
and  that  he  never  took  any  steps  to  prevent 
the  obstraction  of  such  court  yards,  or  to 
preserve  the  easement  which  he  now  asserts 
he  has  in  audi  spaces,  aa  owner  of  lots  29 
and  30. 

While  the  fects  show  that  there  are  many 
buildings  having  their  fronts  80  feet  back 
from  the  street  line,  we  find  no  evidence, 
either  in  the  testimony  or  in  the  agreed 
facta,  of  any  uniform  observance  by  the 
property  owners,  or  of  any  number  of  them, 
of  Uie  alleged  building  line,  or  of  any  other, 
or  of  tiie  right  of  the  lotowners  to  keep 
unobstructed  tbe  said  spaces  so  reserved  for 
court  yards,  but  there  was  evidence  to  the 
contrary.  Under  these  circumstanoea,  ought 
a  court  of  equity  to  enjoin  Ewertsen  from 
encroaohlng  with  his  building  upon  said 
space,  when  all  others  who  have  constructed 
buildings  on  that  side  of  the  block  have 
done  so,  though  to  a  less  extent,  perhaps, 
than  be  seeks  to  do,  and  without  any  at- 
tempted hindrance  on  the  part  of  the  com- 
plainantsT  We  are  of  the  opinion  that  it 
would  be  inequitable  to  grant  such  relief. 
To  construct  this  building  fronting  on  Or- 
chard street  would  no  more  injuriously  im- 
pair the  alleged  easement  tlj^n  to  construct 
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«  store  building  on  the  corner  of  the  same 
lot  fronting  on  Wriffhtirood  avenue,  which 
iHi  thftt  side  is  Already  appropriated  to  such 
-buainesa  purpoeeB,  and  the  easemoit  there 
nhMj  ahandoned.  Other  comers  of  Or- 
-cb&rd  street  with  cross  streets  have  been 
built  upon  and  devoted  to  business  uses, 
•and  it  seems  clear  that  the  character  of  the 
property  at  such  comers  haa  changed  from 
that  of  residence  to  that  of  buBiness  prop- 
<rty,  and  euch  lota  have  to  a  large  extent 
been  actually  ai^rojaiated  to  business  pur- 
.poaes.  While  the  action  of  the  property 
owners  on  Wrightwood  avenue  alone  would 
not  Mnd  the  property  owners  on  Orchard 
street,  so  as  to  deprive  them  of  the  benefi- 
-«ial  use  of  the  court  yards  upon  their  street, 
had  they  been  tiiere  preserved,  such  action 
ia  important  as  showing  a  general  chan^ 
-in  the  character  and  uses  of  the  property  in 
the  vicinity  subjeet  to  the  same  restric- 
tions, and,  in  connection  with  the  diarcKard 
thereof  1^  the  woperty  owners  on  Orchard 
■•treet,  aa  sbowuig  an  abandonment  of  such 
reatrictions.  It  certainly  cannot  be  oon- 
-tended  that  all  othor  lotowners  could  dis- 
regard the  restrictions,  and  invade  and  build 
upon  said  open  space  to  the  extent  that 
■suited  their  own  interesta,  convenience,  or 
pleasure,  and  thus  destroy  the  beneficial  in- 
terest of  the  appellant  therein,  and  atjll  re- 
tain the  equitable  rijght  to  enforce  such  re- 
-atrictiona  against  bun^ 

If  it  be  said  that  the  property  owners  on 
Orchard  street,  who  have  diar^arded  the 
building  line,  and  appropriated  to  their  own 
unrestricted  use  so  much  of  the  space  so  set 
apart  for  a  court  yard  as  they  desired,  by 
building  thereon,  have  not  joined  in  the  Inll, 
and  that  the  complainants'  lots  are  vacant 
and  unoccupied,  still  it  is  shown  that  one 
•of  the  OMnplainanta  resided  in  the  immedi- 
ate neighborhood,  and  that  th^y  w«e  the 
■ewnera  of  the  lota  in  question  while  these 
•eneroachmente  ware  being  made;  that  they 
are  chargeable  with  knowledge  of  them,  and 
took  no  stepe  to  preserve  from  destruction 
1^  othcra  the  restrictions  they  now  seek  to 
■^orce  against  the  appellanL  We  think 
the  complainants  should  be  held  to  have  ao> 
-quiesced  in  what  has  been  done,  and  to  oc- 
cupy no  better  position  now  thaji  other  lot- 
owners.  The  building  on  lot  28,  next  south 
of  complainants'  property,  extended  9  feet 
over  the  building  line,  and  left  but  21  feet 
of  said  open  space  unobstructed.  Other 
buildings,  in  consecutive  order,  adjoining  on 
the  south,  encroached  still  mora;  one  leav- 
ing but  18.9  feet  of  said  space  unobstructed 
Its  walls.  Oomplainanta  acquiesced  in 
these  encroachments,  notwithstanding  the 
buildings  were  nearnr  to  their  said  lots  than 
updlant's  building  will  be  when  construct- 
«a.  The  court  below  dearly  rec<^ized  the 
inequity  of  compelling  the  appellant  to  re- 
serve the  full  30  feet  in  front  of  his  said 
building,  when  other  lotowners  had  appro- 
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priated  to  their  own  use,  some  one  third, 
and  others  the  whole,  of  such  space  in  front 
of  their  premises,  1^  building  upon  it,  de- 
stroying altogether  ita  uniformity,  and  to 
a  great  extent  ita  valu^  and  decreed  that 
appellant  should  reserve  18.9  feet  of  said 
^ace  unobstructed,  for  auoh  court  yard, 
^e  only  basis  for  fixing  this  precise  limit 
was  that,  disregarding  porches  which  had 
been  built  on  this  apace  to  houaes  on  the 
west  side  of  Orchard  street>  the  nearest  ap- 
proach of  any  house  to  the  ^reet  waa  18.9 
feet;  and  it  is  ai^ued  tiiat  that  much  of 
the  court  yard  remained  unobstructed  and 
unaffected.  We  do  not  regard  the  evidence 
aa  being  sufficient  to  authorize  the  court  to 
establish  such  a  new  restriction  or  limita- 
tion. There  waa  no  uniform  limitation 
adopted  or  acquiesced  in  when  the  one  orig- 
inally preecribed  had  been  abandoned.  We 
do  not  mean  to  say  that  an  eas^nent  aban- 
doned in  part  will  be  held  as  abandraied  al- 
together; for  where  it  is  abandoned  pro 
ianto  only,  and  a  material  and  beneficial 
part  remains,  it  will  be  protected.  But, 
while  euch  restrictions  are  sometimes  treat- 
ed ae  easements,  it  ia  apparent  that  the 
value  of  a  restriction  of  this  character  de- 
pends very  largely  on  the  uniformity  of  its 
observance  in  the  improvnnent  of  property 
affected  by  it.  In  the  case  at  bar  it  cannot 
be  said  that  there  has  been  any  uniform  ob- 
servance of  the  restriction  in  the  vicinity  of 
the  property  in  question  affected  by  the  re- 
striction, and  we  are  of  the  opinion  that  the 
value  of  the  easement — treating  it  as  such — 
for  all  practical  purposes  has  been  de- 
stn^ed.  As  to  the  property  of  appellant, 
the  restriction  would  seem  to  have  become 
of  no  value  whatever,  and  it  would  be  a 
great  hardship  to  enforce  it  against  him, 
when  all  corresponding  ben^t  haa  been  tak- 
en away  from  him  the  action  of  others, 
when  to  eo  enforce  it  would  destroy  the  ben- 
eficial use  of  his  property,  and  confer  no 
substantial  benefit  on  other  property  own- 
ers or  the  complainants.  In  other  words, 
we  are  of  the  opinion  that  the  restrictions 
against  building,  so  fax  as  they  affect  this 
part  of  Orchard  street,  have  by  the  general 
consent  and  acts  of  the  property  owners, 
acquiesced  in  by  the  complainants,  been  so 
far  diarf^rded  and  abandoned,  and  the  re- 
served space  so  far  appropriated  to  other 
uses,  as  to  make  it  inequitable  to  enforce 
them  against  appellant  in  the  use  of  his 
aaid  lots.  The  most  that  can  be  claimed  for 
complainants  is  that  their  right  to  enforce 
the  reetrictions  in  equity  is  doubtful;  but 
as  we  have  seen,  all  eutm  doubts  should  be 
resolved  against  reatrictioiw  of  the  free  uae^ 
for  lawful  purposes,  of  property  in  the 
hands  of  the  owner  in  fee. 

The  decree  will  be  reveraed,  and  the  cause 
remanded,  with  directions  to  dismiss  the 
bilU 

Behearing  denied  October  4,  1900. 
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Barj  T.  WINGERT,  Appt^ 

V. 

Laura  K.  ZEIGLER. 
<S1  Kd.  818.) 

The  OMlsslon  of  a  vereaoe  atamp  t«- 

qalred  by  act  ot  Consr«aii  of  June  18,  1898. 
by  mere  Inadvertence,  from  an  amlgnment 
of  a  mortgage,  does  not  make  the  aeslgnmcDt 
void  or  defeat  the  title  of  a  purchaser  on 
foreclosure,  where  the  necessary  stamps  are 
affixed  and  canceled  by  an  Internal  rsmme 
collector  after  the  aale. 

(Jane  14,  1900.) 

APPEAL  Ij  tha  assignee  of  a  mortgage 
from  a  decree  of  the  Circuit  Court  for 
Wa^ington  County  setting  aside  a  tale  by 
him  of  uie  mortgaged  property  under  a  pow- 
er contained  in  the  mortgage  upon  the 
ground  that  the  assignment  was  invalid  for 
want  of  an  internal  revenue  stamp,  and  that 
therefore  he  had  no  authority  to  make  the 
sale.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Sir.  HsBiy  F.  Wlacert,  m  propria  per- 
sona : 

The  provision  of  the  United  States  stat- 
ute that  no  instrument  or  document  not  duly 
stamped  as  required  by  the  internal  revenue 
laws  of  the  United  States  shall  be  admitted 
or  used  in  e\'idence  in  any  oourt  until  the 
requisite  stamps  have  been  affixed  thereto 
applies  to  courts  of  the  United  States. 

Carpmter  t.  SnelUng,  97  Mass.  452 ;  Peo- 
pl0  eo)  rsL  Barbour  t.  Gates,  43  N.  Y.  40. 

The  various  aoto  of  Cragress.  impiMing 
duties  for  internal  revenue,  all  provide  for 
restoring  the  validity  of  instruments  af- 
fixing  a  stamp  and  canceling  the  same  before 
offered  in  evidence,  and  such  instrument 
shall  thereupon  be  deemed  and  held  to  be  aa 
valid  to  all  intents  and  purposes  as  if 
stamped  when  made  or  issued. 

CooJbe  V.  England,  27  Md.  14,  92  Am.  Dec. 
618;  ZhHofor  t.  Ovaktoa,  27  Md.  864. 

An  innocent  iMuisslon  to  stamp  an  instru- 
ment will  not  rendu-  it  inulmissible  in  evi- 
dence if  subsequently  stamped  in  oompli- 
ance  with  the  law. 

Tobey  v.  Chipman,  13  Allen,  123. 

Written  instruments  requiring  an  internal 
revenue  stamp  are  not  null  and  void,  unless 
the  omisaion  to  stamp  was  with  intent  to 
evade  the  act  of  Congress. 

Ibid.;  Oovem  v.  Littlefield,  13  Allen.  127, 
note;  TTilley  t.  Robinaon,  18  Allen,  128, 
note;  Blaok  t.  Woodrow,  89  Md.  194;  Oorson 
T.  Phelpa,  40  Md.  73. 

In  the  ahsence  of  clear  affirmaUva  proof. 

Note. — As  to  effect  of  omission  to  stamp  an 
Instrument  on  which  the  law  requires  a  stamp, 
see  Knox  v.  Rossi  (Nev.)  48  L.  B.  A.  805,  and 
note. 

Ab  to  effect  on  criminal  prosecution  ot  omis- 
sion of  stamp  from  Instrument,  see  ThoDUS  v. 
State  <Tez.  Crlm.  App.)  48  L.  B.  A  4B4.  and 

note. 
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fraudulent  intuit  to  efvade  the  law  will  not 

be  presumed. 

Caraon  v.  Phelpa,  40  Md.  73;  Campbell 
WilcosB,  10  Wall.  422,  19  L.  ed.  974. 

The  law  provided  for  supplying  the  defect 
by  affixing  a  stamp;  and  the  payment  to  the 
ooUectw  of  the  penalty  prescribed  1^  the  act 
of  Cmgress. 

Cooke  V.  England,  27  Md..  28,  92  Am.  Bee. 
618;  Dowler  v.  Cusfcwo,  27  Md.  364;  Oaraom 
V.  Phelpa,  40  Md.  73. 

Mr.  AlMsaaAas  ITelU  for  appellee. 

Boyd,  J.,  deliTered  the  <^inion  of  the' 

court: 

On  the  14th  of  November,  1899,  a  mort- 

re  was  assigned  to  the  ai^lant,  Henry 
Wingert,  who  advertiaea  the  property 
under  a  power  of  sale  omtained  in  the  mort- 
gage, and  on  December  12,  1899,  sold  it  fa> 
Laura  K.  Zeigler,  the  appellee.  The  sal» 
was  duly  reported  to  the  circuit  court  for 
Washingttm  county,  and  exceptions  were- 
filed  by  the  purchaser  on  the  ground  that  at 
the  time  of  the  sale  t^e  assignment  of  the- 
mortgage  was  not  stamped  as  required  by  the 
United  States  TerSDiie  laws.  On  the  18th  of 
January,  1900,  tlw  collector  of  Internal  rev* 
cnue  for  the  district  of  Maryland  certifled 
that,  satisfactory  evidence  having  been  fur- 
nished bim  that  the  failure  to  amx  and  can- 
cel stamps  to  denote  the  tax  due  at  the  time 
of  the  assignment  was  owing  to  inadvert- 
ence, and  was  not  wilful,  stamps  of  the  prop- 
er viUue  had  been  affixed  and  canceled  hr 
him,  which  certificate  was  noted  on  the  origi- 
nal record  by  the  dnrk.  The  oourt  below  Mt 
the  sale  aaide,  and  from  that  action  this  ap> 
peal  was  taken. 

A  question  of  importance,  and  one  concern- 
ing which  the  courts  differed  in  passing  CHk 
former  internal  revenue  laws  of  the  United 
States,  was  referred  to  at  the  argument; 
that  is,  how  far  Congress  has  the  power  to 
declare  invalid  tranuers  of  property,  made 
in  accordance  with  state  laws,  1^  reason  of 
the  fact  that  the  instrnmenta  lued  in  mak- 
ing such  transfers  were  not  stamped  as  r«- 
quired  by  t^e  revenue  laws  of  the  UniteA 
States.  That  has  never  been  determined  by 
this  court,  and  we  do  not  deem  it  necessary 
to  do  BO  now,  but  we  only  refer  to  it  in  order 
that  we  may  not  be  understood,  by  what  we 
hereinafter  say  in  reference  to  the  statute- 
before  us,  aa  intending  to  concede  that  sucb 
power  is  vested  in  Congress  under  the  Con- 
stitution of  the  United  SUtes.  It  will  be 
time  enough  to  paas  on  it  when  it  becomes 
neceesary,  if  that  shall  «nr  oocurt  and  we  do 
not  now  mean  to  intimate  any  opinion  on 
the  subject. 

Section  13  of  the  act  of  Congress  approved 
June  13,  1888  [30  U.  S.  Stat,  at  L.  448» 
chap.  448,  .S  13],  entitled  "An  Act  to  Provide 
Ways  and  Means  to  Meet  War  Expenditures 
and  for  Other  Purposes,"  provides  "that  any 
person  or  persons  who  shall  register,  ieau^ 
sell,  or  transfer^  or  who  slian,eause  to  be  ifr- 
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4ued.  regUterad,  sold  or  teaiuferrad,  any  in- 
strument, documenti  or  paper  of  ai»r  Idnd  or 
'deaeription  whatsoever  mentioned  m  Sched- 
ule A  of  this  act,  without  the  same  being 
dul^  stamped,  or  having  thereupon  an  ad- 
hesive stamp  for  denotius  the  tax  chargeable 
tliereon,  aiui  eaaoeled  In  the  manner  re- 
•quired  1^  law,  with  intent  to  «nde  the  pro* 
visions  ol  tliis  act,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  oonvicticm  there- 
-of  shall  be  punished  by  a  fine  not  exceeding 
fifty  dollars,  or  by  imprisonment  not  exceed- 
ing six  months,  or  both,  in  the  discretion  of 
the  court;  and  such  instrument,  document, 
-or  paper,  not  being  stamped  according  to 
law,  shall  be  deemed  invalid  and  of  no  effect," 
-etc.  This  is  followed  wmdo  important 
provisi<ms  for  the  eorreetion  ol  failure  to 
atamp,  which  will  be  r^erred  to  later  on  in 
this  opinion,  and  will  not  now  be  stated. 
Schedule  A  includes  assignments  of  mort- 
gages, and,  as  we  have  seen,  this  assignment 
was  duly  stamped  by  the  ooUector  within 
twelve  months,  and  his  certificate  was  re- 
•OM-ded  by  the  elerk.  Node  of  the  facts  are 
-disputed,  and  the  only  question,  therefore,  to 
4>s  determined,  is  whether  the  subsequent  ac- 
tion  of  the  eolleetor  in  stamping  the  assign- 
ment so  corrected  the  effect  of  the  omission  to 
stamp  it  when  made  as  to  entitle  the  holder 
•of  the  mortgage  to  have  the  sale  ratified. 
No  other  objection  to  the  validity  of  the  sale 
is  suggested,  and  it  is  not  shown  or  even 
•claimed  that  the  faot  that  the  assignment 
was  not  originally  stamped  in  any  way  af- 
fected the  price  which  the  property  brought. 
Indeed,  that  oould  not  well  nave  been  at- 
iampttit  as  no  one  but  the  purchaser  has  ob- 
jeeted  to  the  sale,  nor  is  it  suggested  that 
the  righto  of  any  other  perstm  navs  in  any 
way  intervened;  and  the  real  purpose  of  our 
inquiry  must  be  whether  the  appellee  would 
liy  the  ratification  of  this  sale  acquire  such 
title  as  she  would  have  had  if  the  assign- 
noent  had  been  duly  stamped  when  made. 

In  order  to  aacertoin  the  scope  of  the  act, 
Mid  the  effect  of  the  failure  to  stamp  an  in- 
stniment  included  in  it,  sneh  as  the  one  be- 
fore us,  it  will  be  neoessary  to  examine  care- 
fully, and  somewhat  critically,  the  provi- 
-sioos  of  the  statute.  The  only  language 
used  in  it  which  in  terms  might  seem  to  in- 
dieato  the  intention  of  Congress  to  wholly 
invalidate  an  instrument  not  stamped  as  re- 
^luired  is  the  concluding  clause  of  the  por- 
tion of  S  13  quoted  above,  which,  after  pro- 
viding for  the  penalty,  says,  "and  tueh  in- 
strument, document,  or  paper,  not  being 
stamped  according  to  law,  shall  be  deemed 
invalid  and  of  no  effect."  That  language  of 
itself  is  undoubtedly  open  to  the  oonatnic- 
tion  that  it  was  intoided  by  Congress  to  de- 
«lare  an  instrument  embraced  1^  the  law  in- 
valid and  of  no  effect  unless  it  is  stomped, — 
■at  least,  until  it  is  properly  stomped;  but,  in 
the  connection  in  which  it  is  used,  there  is 
another  ittterpretotion  which  can  readily  he 
given  it,  which  is  far  more  consonant  with 
justice  and  the  evident  purpose  of  the  law. 
It  says  "such"  instrument,  ete.,  and,  when 
«e  look  to  see  what  "su<^"  refers  to,  we 
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find  it  is  an  Instnunent  that  the  person 
whose  duty  it  was  to  stamp  it  has  left  un- 
stamped "with  intent  to  evade  the  provi- 
sions of  this  act."  It  is  scarcely  possible 
that  Congress  intended  tliat  one  who  delib- 
erately and  intentionally  violated  the  law 
might  escape  by  paying  "a  fine  not  exceed- 
ing fifty  dollars,"  while  one  who  was  psr- 
fectly  Innocent  at  so  doing  should  have  his 
title  deed  or  othnr  valuable  paper  declared 
invalid  and  of  no  effect.  Under  the  stotote, 
it  is  the  duty  of  the  grantor  in  the  deed,  or 
the  party  issuing,  sellLig,  or  transferring  the 
instrument,  document,  or  other  paper,  to  af- 
fix the  stamp;  and,  if  the  construction  con- 
tended for  be  followed,  a  designing  grantor, 
taking  the  chances  of  a  prosecution,  might 
impose  on  an  innocent-  purchaser,  whose  ti- 
tle would  be  worthless,  although  he  was  ab> 
solutoly  Ires  from  any  suspicion  of  wn^- 
doing  or  intaiti<m  of  evading  the  law.  We 
cannot  reach  the  omiclusion  that  such  was 
toe  intenticm  of  Congress,  when  we  find  toe 
law  itself  to  be  so  su^estive  of  the  other  in- 
terpretation. In  0  reen  v.  Holway,  101 
Mass.  243,  3  Am.  Rep.  339,  Justice  Gray  re- 
viewed toe  various  acte  of  Congress  on  tois 
subject,  and  cited  authorities  to  show  that 
toe  provision,  "and  such  instrummt,  docu- 
ment or  paper  shall  be  deemed  invalid  and 
of  no  effect,"  required  a  reference  to  toe  pre* 
vious  provisions  in  toe  section  to  ascertain 
toe  meaning  of  toe  word  "such"  holding  that 
it  only  applied  to  those  on  which  stamps  had 
been  <Hnitted  with  intent  to  evade  toe  provi- 
sions of  the  law.  The  agreement  sued  on  in 
that  oass  was  executed  aftw  too  act  of  1866 
took  tBtetf  which  used  toe  ssme  language  as 
that  in  toe  act  of  ISOS^r-^'and  sudi  instru- 
ment, document,  or  paper,  not  being  stamped 
according  to  law,  ^all  be  deemed  invalid  and 
of  no  e^ot."  The  court  considered  the  ef- 
fect of  toe  insertion  of  toe  words  "not  being 
stamped  according  to  law,"  and  held  toat  it 
did  not  change  toe  meaning  of  the  provision 
embodied  in  previous  laws,  when  taken  in 
connection  with  toe  otoer  provisions.  In 
Moore  v.  Quirk,  106  Mass.  40,  7  Am.  Rep. 
498,  that  case  was  npreasly  afitnned.  In 
Blaeh  y.  Woottrowt  89  Md.  194,  tois  oourt 
held  toat  an  instrument  subject  to  the  act  of 
1866  was  not  void  or  inadmissible  in  evi- 
dence, if  toe  conission  to  stomp  it  was  with- 
out intent  to  evade  the  provisions  oi  toe  act. 
Many  other  autoorities  might  be  cited,  in- 
cluding decisions  of  toe  Supreme  Court  of 
the  United  Stotes,  to  show  toat  in  r^rd  to 
scnne  of  the  earlier  acte  of  Congress  such 
was  toe  interpretotifHi ;  and  we  think  tois 
provision  in  the  present  law  should  be  so 
construed,  and  toat  it  was  intended  to  ap- 
ply only  to  those  oases  where  toe  stamp  was 
omitted  to  timda  the  provisions  of  toe  law. 

But  if  it  had  been  ocmoeded  that  the  law 
should  be  construed  to  declare  any  instru- 
ment invalid  and  of  no  effect  bo  long  as  it  is 
not  stamped,  although  omitted  innocently, 
there  are  other  provisions  in  toe  stotute 
which  conclusively  show  that,  when  one  is 
stamped  under  such  circumstances  as  this 
assignment  was,  the  error  is  oorr«cted,  and. 
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ezceptine  as  to  the  righta  of  otbers  acquired 
in  good  faith  before  such  lubeequmt  stsin^ 
ing,  the  instrainent  is  to  be  treated  as  if  it 
had  been  OTiginally  stamped  according  to 
law.  Section  13,  after  stating  what  we  have 
quoted  above,  proTldea  tiia^  in  all  cases 
when  the  stamp  is  not  aflStced  on  certain  in- 
struments mentioned,  any  party  having  an 
videa  that  when  it  shall  appear  to  the  col- 
lector, who  shall,  upon  payment  of  the  price 
of  the  proper  stamp  and  of  the  penalties  pre- 
scribed, affix  the  stamp,  "and  the  same  shall 
thereupon  be  deemed  and  held  to  be  as  valid 
to  aXl  intents  and  purposes  as  if  stamped 
when  made  or  iasued."  It  then  further  pro- 
vides that  when  it  shall  appear  to  the  col- 
lector, to  his  satisfactixm,  that  an  instru- 
ment was  not  duly  stamped  "by  reason  of  ac- 
cident, mistake,  inadvertence,  or  urgent  ne- 
cessity, and  without  any  wilful  design  to  de- 
fraud the  United  States  of  the  stamp,  or  to 
evade  or  delay  the  payment  theieoi,**  then, 
if  the  instrument,  or  a.  properly  proven  copy 
thereat,  ''shall  within  twdve  calendar 
months  after  the  making  or  issuing  thereof" 
be  taken  to  thie  collector,  and  the  stamp  tax 
paid,  he  can  remit  the  penalty  and  cause  the 
instrument  to  be  stamped.  And  when  it  is 
so  stamped  the  officer  having  charge  of  the 
record  is  authorized  to  make  a  new  reoord 
thereof,  "or  to  note  upon  the  original  record 
the  fact  that  the  error  or  omission  in  the 
stamping  of  said  original  instrument  ha* 
been  corrected  pursuant  to  law,**  thus  con- 
clusively riiowing  that  it  was  not  intended 
to  make  the  record  of  every  unstamped  in- 
strument null  and  void;  for,  if  it  was,  the 
act  would  unquestionably  have  required  a 
new  record,  and  would  not  have  authorized 
the  correction  of  the  orupn&l  one,  made  con- 
traiy  to  law.  But  it  does  not  stop  there, 
for  it  adds  "and  the  original  instrument,  or 
such  certified  copy  or  the  record  thereof, may 
be  used  in  all  courts  and  places  in  the  same 
manner  and  with  like  ^ect  as  if  the  instnt> 
ment  had  been  originally  stamped."  If  Con- 
gress had  intended  to  give  it  eff^  <mly  from 
the  time  it  was  l^ally  stamped,  surely  such 
language  would  not  have  b^n  used  as  that 
just  (|UOted;  for  it  would  have  heea  clearer 
and  simpler  to  have  said  that  it  should  only 
be  valid  fr<Hn  and  after  the  time  it  was  bo 
stamped,  if  such  was  the  intention.  If  that 
had  been  done,  it  might  in  some  cases  have 
worked  great  injustice.  For  example,  under 
our  state  law  a  mortgage  must  be  recorded 
within  six  months  from  its  date,  unless  au- 
thorized by  an  order  of  court  to  be  recorded 
after  that  time.  If,  more  than  six  months 
after  one  is  recorded,  it  is  ascertained  that 
through  some  mistake  or  inadvertence  it  was 
not  properly  stamped,  and  the  mortgagee 
then  complies  with  the  provisions  of  S  13, — 
has  it  stamped  by  the  collectw  within 
twelve  monUis,  and  that  fact  noted  on  the 
original  record  by  the  clerk, — must  it  be 
■aid  that  the  origbial  record  was  invalid  be- 
cause the  mortgage  was  not  then  stamped? 
If  BO,  then,  although  tite  United  States  has 
been  Batisfled,  and  the  laws  of  the  state  onn- 
plied  with,  the  mortgagee  ean  have  no  bene- 
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fit  of  the  mortgage  without  the  aid  of  a> 
oonrt  of  equity,  and  then  only  under  the  oon- 
diti<MU  mrescribed  by  9  33  of  article  16  of  the 
Code.  We  do  not  think  sueh  a  eonstruo- 
tion  of  the  statute  necessary  to  enaUe  the- 
government  to  enforce  the  collection  of  the 
tax,  or  within  the  intention  of  Congress,  aS' 
gatJiered  from  the  law  itself.  It  may  well 
happen  that  an  honest  mistake  may  be  made, 
especially  by  laymen,  as  to  what  tax  ia  re- 
quired. The  courts  of  this  country  differed' 
widely  as  to  emne  of  the  requirements  of  tbe 
former  revenue  laws,  and  doubtless  there 
will  be  differenoes  as  to  iht  present  law,  be- 
tween judges,  lawyers,  and  officers  of  the 
government  whose  duty  it  is  to  enforce  it. 

But  there  is  still  another  provision  in  thia 
section  which  greatly  strengthens  the  con- 
tention of  the  aj^llant,  and  that  is  the  last 
One.  After  providing  for  methods  of  cor- 
recting the  omission  to  stamp  instruments,, 
etc,  thia  section  oondudes:  "But  no  right 
acquired  in  good  faith  before  the  stamplx^ 
of  such  instrumMitj  or  copy  thereof,  as  here- 
in provided,  if  stidi  reoord  be  required  br 
law,  shall  In  any  manner  he  affected  by  such- 
stamping  as  aforesaid."  It  is  difficult  to  un- 
derstand why  Congress  should  have  inserted 
that  saving  clause,  if  it  did  not  intend  thab 
the  subsequent  stamping  should  have  a  re- 
troactive effect.  If  the  law  means  that  the 
instrument  only  becomes  valid  and  opera- 
tive from  and  after  the  time  it  ia  stainped, 
what  possible  use  was  there  in  making  the 
reservation  in  favor  of  rights  acquired  be- 
fore stampingt  Was  it  not  manifestly  in- 
serted because  Congress  understood  that  the 
previous  provisions  of  the  section  mightgive 
such  effect  to  an  instrument  subsequently 
stamped  as  it  would  have  had  if  originally 
stamped,  even  against  the  rights  acquired  i» 
good  faith,  unless  that  reservation  ma  in- 
serted! It  may  be  well  to  add  that  |S  U 
and  15  of  the  act  of  1898  do  not  8trength«» 
the  appellee's  contention,-  but,  if  they  affect 
it  at  all,  rather  weaken  it.  They  do  not  con- 
tain provisions  that  are  new  to  the  internal 
revenue  laws.  The  first  part  of  S  3421  of  tlie 
Revised  Statutes  of  the  United  States  of 
1875  virtually  oorresponds  with  {  14,  and  it 
includes  the  provision  of  S  15,  prohibiting 
the  recording  <A  instruments,  etc,  unless- 
they  axe  stamped;  bat  there  is  this  marked 
difference  between  them;  The  law  as  oodi- 
fied  in  that  section  (3421)  provided  that  the 
reoord  of  an  instrument  not  properly 
stamped  "shall  be  utterly  void,  and  shall 
not  be  used  in  evidence,"  while  {  15  of  the 
present  law  only  says  it  "shall  not  be  used 
in  evidence;"  the  inference  being  that  the 
chaise  was  made  purposely,  to  exclude  the 
provision  as  to  its  being  void.  This  statute, 
it  is  true,  prohibits  the  record  of  an  instru- 
ment not  properly  stamped,  and  any  one  vio- 
lating it  is  liable  to  the  penalty  imposed, 
but  it  does  not  in  terms  nuke  a  record  void,, 
and  we  do  not  think  that  the  intention  to  do- 
so  can  be  gathered  from  it. 

It  is  said,  however,  on  behalf  of  the  ap- 
pellee, that  it  is  not  contended  that  tiie  in- 
strument is  absolutely  void,  but  that  th*- 
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Statute  prohibits  the  use  of  ft  until  it  is 
•tamped,  and  hence  that,  inasmuch  as  Uiifl 
assignment  was  not  stamped  until  after  the 
sale,  it  was  of  no  effect,  and  the  appellant 
was  without  authority  to  sell  under  the  pow- 
«r  in  the  mortgage  when  the  sale  was  inada. 
But  that  ftrgnment  vrciit  main  quea- 
tion  in  the  ease,  and  proceeds  on  the  theory 
that  the  instrnment  u  4rf  no  use  excepting 
fran  the  time  it  is  stamped,  and  has  no  re- 
troaetiTe  effects  When  the  sale  was  readj 
for  ratification,  and  the  oourt  was  called  up- 
on to  act  upon  it,  there  was  no  I^al  oiwtacle 
in  the  way  of  using  the  aasignment  in  evi- 
dence to  ascertain  the  authority  of  the  ap- 
pellant to  sell.  Independent  <rf  the  act  of 
G(»gr«H,  the  anthorit;  was  vested  in  him 
when  ha  made  tiie  sale,  as  he  had  complied 
with  the  requirements  of  the  laws  of  this 
stat^  and  nnder  that  aot  he  bad  done  what, 
bw  its  rery  terms,  enabled  him  to  use  it  in 
.the  court  below  "in  the  same  manner  and 
with  like  effect"  as  if  it  hod  been  originally 
stamped, — tiiat  is,  as  if  it  had  been  s&mped 
when  made, — subject  only  to  tlie  gualinca- 
tion  that  no  right  had  beoi  acquired  in  good 
iaith  before  the  stamping.  It  is  not  pre- 
taded  that  any  such  rig^t  had  been  ao- 
onired.  ^nca  w*  most  give  the  assign- 
meDt  the  *'like  effect^  it  would  hare  had  if 
it  had  been  stunped  when  made.  We  have 
in  this  state  many  instances  of  similar  leg- 
islation, in  what  are  called  "ourative  stat- 
utes," to  correct  errors  in  deeds,  mortgages, 
et&,  defectively  executed  or  acknowledged. 
Without  multiplying  examples,  see  sections 
78  to  82,  indlnuve,  m  artide  SI  of  the  Code, 
kft  a  number  of  them.  Tb^  save  the  rights 
ol  third  parties  which  have  oeen  aequired  in 
good  faith,  and  the  power  to  pass  such  laws 
has  been  sustained  over  and  over  again  by 
this  court  and  its  predecessors.  The  prin- 
cipal difference  between  that  class  of  u^s- 
laiion  and  this  act  of  Congress  is  that  the 
latter  authorizes  the  defect  to  be  cured  by 
the  same  statute  that  createa  the  disaMlity, 
U  the  methods  prescribed  for  that  purpose 
•n  pnrsned,  wmla  the  finmer  OOTreets  the 
aiTor  by  subsequent  statutes. 

We  are  of  tlw  opinltm,  then,  that  the  rec- 
ord of  this  assignment  of  the  mortgage  was 
not  void  by  reason  of  not  being  stamped,  but, 
at  most,  was  only  prcAibited  from  being 
nsed  in  evidence  before  H  waa  stamped,  and 
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when  that  was  done  by  the  collector,  upon> 
being  satisfied  that  the  stamp  was  omitted, 
through  inadvertence,  and  not  wilfully,  and> 
the  clerk  noted  that  fact  upon  the  original 
record,  as  authorised  b^  the  act,  the  right  to- 
use  the  assignment,  as  if  it  had  been  stamped 
when  it  should  have  been,  was  restored,  and- 
related  back  to  the  time  it  was  made,  sub- 
ject only  to  any  rights  in  it,  or  the  property 
secured  by  the  mortgage,  bona  flde  acquired 
in  the  meantime.  Inasmuch  as  no  such  rights 
are  allied  to  have  been  ao  acquired,  we- 
will  not  discuss  the  effect  and  extent  of  that, 
provision,  beyond  what  we  have  said.  Al- 
though the  cases  which  were  derided  by  this 
court  under  previous  laws  are  not  wholly  ap- 
plicable, several  of  them  do  reflect  upon  the 
retroactive  effect  of  such  subsequent  stamp- 
ing. In  Cook0  V.  En^Umd,  27  Md.  14,  92 
Am.  Dec  618,  tiie  suit  was  brought  on  an 
agreement  which  was  not  stamped  until  the- 
day  of  trial, — over  two  years  after  it  was* 
made.  The  court  held  that  its  validity  was 
restored  by  payment  of  the  penalty  and 
stamp  tax,  and  it  was  admissible  in  evidence, 
although  not  stamped  until  after  the  suit 
was  brought.  In  Carson  v.  Pkelpg,  40  Md.. 
73,  Carson  on  the  27th  of  AprU,  1868,  axe- 
mited  a  deed  purporting  to  conve;r  to  himself,, 
as  trustee,  some  lots  of  ground  in  trust  for 
the  purposes  therein  named,  but  did  not 
stamp  it  He  died  insolvent  in  May,  1869, 
and  a  creditors'  bill  was  filed  sgainst  the 
property  included  in  the  deed  of  trust;  and 
the  parties  interested  in  that  deed  paid  the- 
stamp  tax  and  penalty  to  the  collector  on- 
the  ilth  of  Jvfy,  1870.  This  court  held 
that  the  defeet  of  a  want  of  stamp  had  been 
supplied  by  the  affixing  of  the  stamp  and  the- 
payment  of  the  penalty  to  the  collector,  and 
the  deed  was  sustained  as  a  priori^  over  the 
general  creditors,  who  were  such  prior  to  its 
execution.  Other  cases  might  be  cited  to 
show  that  the  result  of  many  decisions  has- 
been  to  give  the  subsequent  stamping  of  in- 
struments nnder  the  United  States  revenuo- 
laws  a  retroactive  effect,  but  we  will  not  pro- 
long this  opinion  by  doing  so.  The  decres- 
of  the  court  bdow  will  be  reversed,  ai^  the- 
cause  remanded,  in  tnrder  liiat  the  sale  may 
be  ratified. 

Decree  reversed  and  cause  remanded;  th^ 
appellee  to  pagr  tha  eoata. 


PENNSYLVANIA  SUPREME  COURT, 


James  T.  HAMILTON  €t  aL 
ff. 

FITTSBUBO,  BESSEMER,  ft  LAKE  ERIE 
RAILROAD  COMPANY,  Appt. 

(180  Fa.  51.) 

X.  Antlei|»a(c4  proflta  from  oonteva- 
plated  uc  of  prop«rtr  taken  cannot  be 
considered  In  estlmatlor  the  damages  to  be 
swarded  In  unlnent  domain  proceedings.* 

S.  I>a»w«a  la  mm  easlauit  AaaMin 
proeemllasc  to  obtain  land  for  lallioad  pnr- 

•Bee  MM  on  a«a  pegs. 

H  L.R.A. 


poses  cannot  be  enbaneed  reason  of  t&e- 
dsnger  of  fire  becaase  of  proximity  of  tbe 
proposed  road  to  a  building  used  for  storing 
blgbl7  Inflammable  material,  bot  mast  be 
limited  to  the  cost  of  removing  tlie  building' 
to  a  safe  place, 

8.  Bvltfenee  of  tbe  value  of  the  eoa>- 
teata  of  aa  adjaeeat  balMlas  Is  Inad- 
missible In  a  proceeding  to  condemn  land  for- 
a  railroad  rl^t  of  way  on  tbe  theory  that 
the  risk  of  fire  will  be  increased,  since  If  tbe  - 
risk  Is  great,  the  use  of  tbe  ballding  shoald- 
be  dlseontlnned,  and-  If  not,  the  evidence  1^ 
pareljr  speculative. 

4.   BMdoam  of  abaeae*  of-lMa^  to  tho- 
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btmdowner  from  eo«BtrnetloK  of  • 
rmllroad  throngb  the  land  If  InadmlBBlble  In 
a  proceed  log  to  condemn  the  right  of  way, 
tmt  It  miut  b«  limited  to  the  qnestlon  of  bene- 
fit to  the  property. 
9t  Tbe  eoBFt  slioald.  In  an  eminent 
domain  pToeeedlnsi  enll  tlte  attention 
of  the  Jut  to  the  particular  polnte  In  dle- 
pute  on  the  eTldence,  and  point  ont  to  them 
tbelr  plain  daty  as  to  a  finding  of  fact  from 
the  weight  of  It,  and  ai  to  the  application  of 
the  law  to  the  facta  bo  fonnd. 

(February  20.  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Cktmrnon  Pleas  tor  But- 
ler County  in  favor  of  plaintiffs  in  a  pro- 
'Ceeding  to  asBeas  the  damages  for  the  tak- 
ing of  a  right  of  way  for  railrcnd  purposes 
■over  plaintiffs'  property.  Reversed. 

Nora — Damage*  i»  eminent  domain  oatct  aa 
aifeeteS  fty  lost  of  proftU. 

I.  Beope  of  not*  and  aafurs  of  subfeet, 
IL  Sarlg  ruUi  eo»/htl»g  tfosMim  to  the  aotwa 

tattng. 

fIL  RtOu  under  provMont  for  oompOKoaMon 
for  property  totem  or  tnfured. 

a.  Oenerai  statement  of. 

b.  Where  property  it  taken,  in  vohoie  or 

to  part,  for  raXtvaan  pmrpoete. 

c.  ythero  tanirais  profiertir  <*  toftea  for 

other  than  railway  parpooea. 

d.  Where  property  taken  eonetsta  of  a 

/ran0Ma«  or  prtvUef/e. 

e.  Where  property  it  iniured,  but  not 

taken. 

.  IT.  Com  of  profits  from  MWpeiMfea  of  baeineee 
wMte  movtng. 
T.  AuMMory. 

I.  Aoope  of  note  and  nature  of  tuhfeot. 

This  note  la  confined  strictly  to  cases  InvolT- 
log  loss  of  proflta  as  sach.  While  questions 
as  to  Injury  to,  and  loss  of,  bnslness  are  closely 
akin  to  qaeetlona  as  to  loss  of  profits,  the  ob> 
Jec-t  of  most,  if  not  all,  bnslness  being  profit, 
alDce  most  litigation  grows  ont  of  business,  and 
as  most  questions  of  value  grow  out  of  business 
Qtlllty,  it  Is  realised  that  to  Inclnde  questions 
as  to  loss  and  Inlnry  to  business  would  IdtoIto 
covering  nearly  the  whole  field  of  law  as  to  dam- 
ages in  eminent  domain  proceedings. 

Unlike  the  general  qnestlon  of  the  right  to  re- 
cover damages  for  the  loss  of  profits,  the  ques- 
tion with  relation  to  eminent  domain  proceed- 
ings is  purely  one  of  conatmction  of  constitu- 
tional and  statutory  provlelons,  depending  en- 
tirely npon  the  legal  meaning  of  constitational 
ftrovlslons  as  to  compensation  for  property 
taken  or  damaged  for  public  use,  and  of  statu- 
tory proviilons  providing  for,  or  authorizing, 
•nch  taking.  These  provisions  give  rise  to  two 
rales,  the  early  rale  depending  lugely  upon  pro- 
visions for  compensation  for  property  taken  un- 
der which  consequential  damsges  were  rigidly 
excluded,  and  the  Ister  rule,  now  existing  in  a 
large  majority  of  the  states  of  theDnltedStatea 
■depending  principally  opon  provisions  for  com- 
pensation for  property  talten  or  Injured  or  dam- 
aged. 

The  graeral  common-law  rules  as  to  damogee 
apply,  however,  so  far  as  to  exclude  mere  specu- 
lative values  and  profits  from  consideration. 
This  is  held.  In  effect.  In  St  Louis,  K.  *  N.  W. 
R.  Co.  V.  Knapp,  S.  ft  Co.  Oo.  (Ho.)  61  B.  W. 
SOO. 

£1  L.  B.  A. 


The  requests  for  instmetlons  and  an- 
swers thereto,  which  became  the  basis  of  the 
third  and  fourth  assignments  of  error,  were 
as  follows: 

1.  If  the  Jury  find  that  tiu  maehiiwiy 
and  bnildinga  of  the  plaiatiffi'  bottling 
works  were  not  tonebM  bj  the  railroad 
company,  and  the  operaUone  of  the  warka 
not  interfered  with,  uid  the  prodnetiTeiieas 
of  the  plant  not  in  any  way  diminished, 
and  the  land  actually  taken  by  the  railroad 
company  was  unoccupied,  the  jury  cannot 
assess  damages  by  reason  of  the  appropria- 
tion upon  the  theory  that  the  value  of  the 
bottling  plant  has  been  impaired.  Answer : 
Affirmed,  with  this  explanation,  that  tiie 
question  for  yon  is  not  the  value  of  this 
property  aa  a  bottling  plant,  hut  its  valne 
on  the  market  for  any  purpose,  and  the  dim- 

II.  forty  rule  oonflming  damaget  to  M«  sotwJ 

Under  the  early  rule  based  upon  provisions 
for  compensation  for  property  taken,  it  was 
the  property  taken  tor  which  oompeoaatlon  was 
allowed,  and  that  only,  and  nothlns  was  allowed 
for  Injuries  which  did  not  amoont  to  an  actual 
taking. 

Anticipated  profits  are  not  property  in  the 
ownership  or  possession  of  him  who  owns  the 
article  out  of  which  the  profits  are  expected  to 
grow,  wtthio  the  meaning  of  a  constitutional 
provision  that  property  shall  not  be  taken  for 
public  OSS  without  doe  eompensatloa.  ICnna  v. 
People,  69  III.  80. 

So.  the  measure  of  damages  to  be  allowed  bj 
commissioners  appointed  under  the  provisions  of 
Battle  (N.  C.)  Bev.  chap.  72,  to  view  the  prem- 
ises and  assess  the  damages  caused  by  the  erec- 
tion of  a  dam  across  a  strsam,  whereby  tbe 
water  was  ponded  back  so  aa  to  interfere  with 
tbe  wheel  of  a  mill  farther  op  tbe  atream,  Is 
tbe  value  of  the  injury  sustained  tty  the  ponding 
back  of  the  water  upon  the  mill,  and  in  making 
their  estimate  the  commissioners  should  not 
consider  the  loss  of  toll  resulting  from  the  near 
presence  of  the  new  mill,  and  the  consequent 
diminution  of  patronage.  Burnett  v.  Nichol- 
son, 86  N.  C.  90. 

And  the  owner  of  a  plantation  on  which  are  a 
private  wharf  and  landing,  from  wblch  he  de- 
rived large  prtdlts,  over  which  plantation  the 
legislature  authorises  a  toad  leading  to  a  public 
wharf  thereon  to  t>e  made  and  constructed.  Is 
entitled  only  on  a  proceeding  for  the  asseMment. 
under  the  statute,  of  the  value  of  the  pranisea 
taken,  as  well  as  the  damagss  ffuerally  to  the 
same,  to  the  value  of  the  land  taken  for  the 
wharf,  landing,  and  road,  and  to  compensation 
for  such  addttlonsi  fencing  as  the  making  of 
the  road  renders  necessary  to  the  plantation ; 
and  to  compensation  for  such  Inconvenlenee  as 
the  road  occaaiona  He  cannot  recover  compen- 
sation for  the  loss  of  profits  srtsing  from  bis 
private  wharf.  Eddlngs  v.  Seabrook,  12  Bich. 
L.  604 ;  Fuller  v.  Bdings,  11  Rich.  L.  288. 

So,  the  owner  of  land  npon  a  river  bank, 
npon  which  was  a  ferry  landing  and  whart  a 
strip  ot  which  along  tbe  river  bonk  was  con- 
demned for  the  purpose  of  the  erection  thereon 
of  a  county  bridge  across  the  river,  was  held. 
In  Moses  v.  Sauford,  11  Lea,  781,  to  be  entitled 
to  recover,  under  a  constitutional  provision  that 
property  shall  not  be  taken  witboot  Just  com- 
pensation, tbe  value  of  the  land  taken,  and  the 
damages  for  tbe  injury  to  the  adjoining  land  as 
a  wharf  landing  but  not  for  the  loas  suffered 
from  the  depreciation  ot  the  profits  of  the  terry 
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inutlon  of  such  value  by  the  operation  and 
coiiBtnictioii  of  the  road. 

2.  If  the  jury  find  that  the  value  of  the 
land  appropriated  bv  the  railroad  company 
i>  unoccupied  ground,  though  within  the  ex- 
terior lines  of  the  6  acres  upon  which  the 
bottling  plant  of  plaintiffs  ia  located,  and 
ia  not  used  in  tlie  actual  business  ol  tiie 
f  lant,  it  is  no  part  of  the  plant,  uid  ths 
jury  cannot  assess  damages  upon  the  the- 
ory that  the  bottling  plant  has  been  im- 
paired. Answer:  Affirmed,  with  the  same 
explanation  as  before;  it  simply  amounts 
to  this,  that  you  are  not  assessing  this  as 
41  bottling  plant  or  any  other  kind  of  plant; 
you  are  not  assessing  it  for  that  particular 
pttrpose,  but  for  whatever  purpose,  for  that 
or  any  other  purpose  it  ia  valuable  In  the 
anaTk«. 

Th*  further  facta  appear  in  the  oj^nion. 


Messrs.  I«t1  MoQvlsttom  and  J.  O. 
Vuiderlln  for  appellant. 

Mr.  Clarenee  walker  for  appellees. 

Deaa^  J,,  delivered  the  opinion  of  the 
court : 

The  defendant  in  the  construction  of  its 
steam  railroad  appropriated  for  its  road- 
bed  ^  of  an  acre  of  plaintiffs'  land  in  the 
borough  of  Butler.  The  appropriation  was 
out  of  a  tract  of  5  acres  on  which  the  plain- 
tiffs maintained  buildings  for  the  manufac- 
ture of  bottles.  The  strip  taken  was  about 
45  feet  wide,  but  no  building  was  touched 
upon;  the  land  taken  was  not  at  the  time 
actually  used  by  plaintiffs  for  any  purpose. 
The  railroad  tnrotuh  the  tract  was  con- 
structed upon  steeT  treaties  about  20  feet 
in  height,  which  were  about  6  feet  from 
the  Innldittg  used  for  storage  of  material 


'franchise  caused  1^  the  opening  of  the  bridge^ 
-where  the  fianchlse  Itself  was  not  Impaired  by 
the  existence  of  the  pier. 

It  seems  plain  that  under  this  rule,  If  prop- 
•«rt7  Is  merely  Injured  by  prozlniltir  to  a  public 
Improvonent,  and  no  part  of  It  taken,  no  com- 
venaatlon  can  be  recovered. 

II L  Rules  unrter  provUiont  for  eotniiauaiion 
for  pntperiy  taJten  or  infured. 

a.  GetMTSl  staUmsmt  of, 

Sfonr  of  the  states  have  constltntlonal  pro- 
TlsioDS  for  compensation  for  propertj  taken  or 
Injured  or  damaged  for  a  public  use;  and  It  Is 
vnqaestlonably  competent  for  the  leglslatora 
of  a  state  to  provide  for  compensation  for  an 
injorr  though  no  property  Is  taken,  even  though 
the  O>nstttutlon  provides  only  for  compensation 
for  property  taken.  Under  these  provisions, 
-consequential  damages  are  recoverable ;  but,  as 
the  right  to  conpeniatlon  Is  for  tbfl  property 
or  tor  Injury  thereto,  the  damages  are  uaually 
confined  to  the  market  value  of  the  property.  If 
the  whole  Is  taken ;  or  If  only  pert  Is  taken,  to 
the  mailEet  value  of  the  part  taken,  and  the  de- 
predation In  value  of  the  part  Injurloasly  af- 
fected, but  not  taken ;  and  If  there  Is  no  taking, 
toot  the  property  Is  Injnrlonsly  affected,  to  the 
'depreciation  In  value  on  acconnt  thereof,  ex- 
cluding everythtng  In  the  way  of  profits  to  be 
made  in  business  carried  on  on  the  land,  nnlew 
It  consists  of  a  use  of  the  land  Itself.  This 
would  appear  to  be  the  theory  of  the  principal 
case,  llie  rule  la  Qolte  prevalent,  and  seems 
to  be  growing  In  favor,  however,  that  If  the  prof- 
Its  ot  a  bnslness  carried  on  on  land  are  so  con- 
nected with  It  and  of  sncb  a  natare  as  to  have 
an  effect  upon  the  market  value  of  the  land, 
they  may  be  considered,  not  as  ao  element  of 
damsges.  bat  as  evidence  bearing  on  the  ques- 
tion of  market  value. 

^  VAere  property  U  takm.  In  whole  or  to  port, 
/or  Follwotf  purpo«M. 

The  taking  of  property  for  railway  pnrposes 
fnmlshes  the  greatest  number  of  cases  enunci- 
ating and  illustrating  the  rules  above  stated. 

Thus,  the  general  rale  Is  that  Just  compensa- 
tion to  the  owner  of  private  property  taken  or 
•damaged  tor  railway  purposes  is  to  be  measured 
by  the  fair  ea^  market  value,  and  If  It  is  de- 
voted to  some  partleolar  use,  and  In  consequence 
of  such  use  had  sn  Intrinsic  value,  the  owner  Is 
entitled,  in  order  to  get  Just  compensation,  to 
recover  whatever  the  land  Is  worth,  for  the  use 
«r  purpose  to  which  It  might  be  devoted.  But 
ALL.il  A.  i 


this  rale  would  s»^nde  all  evidence  as  to  the 
amount  of  business  done,  or  which  could  be 
done,  on  the  property,  or  the  probable  profits 
arising  therefrom.  Braun  v.  Metropolitan  West 
Bide  Elev.  R.  Co.  166  III.  434,  46  N.  B.  074. 

That  the  compensatlwi  to  be  awarded  In  pro- 
ceedings for  the  condemnatl<m  of  land,  or  of  an 
Interest  therein,  for  railroad  purposes.  Is  the 
market  value  of  the  land  or  Interest  condemned 
at  the  time  ot  the  taking,  and  the  profit  from 
the  bnslness  of  the  owner  of  the  land  or  In- 
terest Is  not  to  be  considered  In  estimating  the 
damages,  was  held  In  Stockton  &  C.  B.  Co. 
V.  Galgianl,  40  Cal.  139 ;  Jacksonville  &  B.  B. 
Co.  V.  Walsh,  106  III.  253 ;  De  Bnol  v.  Freeport 
&  M.  River  R.  Co.  Ill  111.  489;  Dnputs  v.  Chi- 
cago &  y.  W.  R.  Co.  115  111.  97,  S  N.  E.  720; 
Rs  New  Tork,  W.  B.  ft  B.  R.  Co.  85  Bun,  638 ; 
R«  Newton,  4S  N.  Y,  8.  &.  18»  19  N.  T.  Supp, 
578. 

And  It  Is  not  permissible  to  arrive  at  the 
value  ot  the  land  by  proof  of  the  annual  net 
profits  derived  from  a  particular  use.  Btock* 
ton        R.  Co.  V.  Galgianl,  49  Cal.  1S9. 

Or  of  the  amount  of  business  done  and  the 
probable  profits  arising  therefrom,  Jackson- 
ville &  8.  E.  R.  Go.  V.  Walsh,  106  111.  253. 

And  evidence  as  to  the  sales  of  liquor  In  a 
saloon  and  hotel  and  the  profits  seeming  from 
such  sales,  and  as  to  the  nambsr  of  guests  that 
stopped  at  the  house  dally.  Is  Inadmissible  In 
a  proceeding  under  the  Illinois  eminent  domain 
act  tor  the  recovery  of  damages  for  the  taking 
of  a  hotel  for  railroad  purposes.  /Md. 

The  inquiry  should  be  eouflned  to  the  maAet 
value.  Ibid. 

So,  under  N.  Y.  Laws  1850,  chap.  140,  au- 
thorising proceedings  for  the  condemnation  of 
land  for  railroad  purposes,  the  compensation 
to  be  awarded  Is  limited  to  the  market  value 
ot  the  Interest  or  estate  In  the  land  condemned ; 
and  all  consequential  damages  arising  out  of 
the  Intermptlon  of  boslnesa,  kiablllty  to  perform 
contracts,  loss  of  profits  and  goodwill,  are  ex- 
cluded as  not  being  within  the  legislative  In- 
tent In  determining  the  measure  of  damages. 
Re  New  York,  W.  S.  k  B.  R.  Co.  86  Hun,  633. 

And  In  Chicago.  M.  &  St.  P.  R.  Co.  v.  Hock, 
lis  111,  587,  9  N,  B.  200,  ths  objection  was 
raised.  In  a  proceeding  for  assessing  damages 
for  lands  taken  for  railroad  purpose^  that  loss 
of  profits  sustained  by  a  land  owner  by  the  In- 
termptlon of  his  business  was  taksn  Into  consid- 
eration, and  regarded  as  a  valid  injection ;  hat 
the  case  was  determined  upon  the  dedslra  that 
lobS  of  profits  formed  no  part  of  the  Judgment. 

The  theory  of  these  cases  Is  that  the  profit 
for  amy  period  would  depend  ujMHKmany  and 

1  Digitized  by  VjOOg  IC 


83S 


P8HN8TLTANIA  BnPSBUB  COUBT. 


and  as  a  paddng  room.  The  decided  weight 
of  the  evidence  showed  the  vacant  land,  as 
landi  waa  not  worth  in  the  market  for 
purpoBa  91)000  per  acre.  The  plaintiffB 
claimed  that  thdr  property  as  a  wnole  had 
been  Iwrgely  depreciated  in  market  value  bjr 
the  construction  of  .  the  railroad.  Under 
the  general  railroad  act  and  supplements 
viewers  were  appointed  who  assessed  plain- 
tiffs' damages  at  $17,321;  from  this  award 
defendant  appealed  to  ihe  common  pleas, 
where,  after  hearing,  the  jury  assessra  the 
damages  at  $18,626.  We  now  have  thia  ap- 
peal 1^  defendant,  who  assigns  six  errors. 
The  third  and  fourth  are  to  the  answers  of 
the  court  to  defendant's  second  and  third 
written  points;  both  were  affirmed;  but  as 
they  were  directed  to  the  subject  of  damages 
as  specially  suffered  by  a  bottle  factory,  the 
court  properly  said  in  explanation  that  the 


question  was  not  as  to  the  value  of  the- 
property  in  the  market  solely  as  a  bottling 
plant,  but  also  whether  its  market  value  for 
any  purpose  had  been  depreciated  by  oon- 
strurtion  of  the  railroad.  Nor  did  this  in 
any  way  prejudice  defendant's  ease,  for  the 
tendency  of  plaintiffs'  evidence  was  to- 
swell  damages  by  reason  of  the  special  char- 
acter of  the  plant,  while  the  theory  of  de- 
fendant was  that  the  general  market  value- 
of  the  property  had  not  suffered  by  the  con- 
struction of  an  additional  railroaii.  There- 
is  nothing  of  merit  in  these  two  assign- 
ments, and  they  are  overruled. 

The  first  assignment  is  mudi  better  sup- 
ported. James  T.  Hamilton,  one  of  plain- 
tiffs, testified  that  the  value  of  the  prop- 
erty when  defendant  entered  upon  it  was- 
$75,000,  and  that  reason  of  the  entry  it 
had  depredated  930,000;  that  they  oontem- 


varying  clrcunistances, — such  sb  the  nature  of 
the  season,  the  price  of  labor,  the  condition  of 
the  market  as  to  supply  and  demand  tn  respect 
to  the  particular  article ;  and  that  a  valuation 
derived  from  such  evidence  would  be  conjectural 
and  speculative,  and  would  not  form  a  proper 
basis  for  an  estimate  of  damages. 

But  all  legitimate  evidence  tending  to  estab- 
lish the  market  value  of  the  property  Is  proper. 
Including  the  purpose  Cor  which  the  property 
was  used  and  designed.  Its  location  and  advan- 
tages as  to  situation,  etc.  Jackaonvllie  &  S.  B. 
R.  Co.  V.  Walsh,  108  III.  253 ;  Dupuis  v.  Chi- 
cago &  N.  W.  R.  Co.  115  III.  97.  3  M.  B.  720. 

And  In  arriving  at  the  fair  market  value.  It 
Is  proper  for  the  Jury  to  consider  whether  the 
lands  were  adapted  to  the  particular  use  to 
which  they  were  devoted,  and  profitable  and 
valuable  for  that  ose ;  and  while  the  profits  or 
supposed  profits  arising  from  the  business  are 
not  a  proper  dement  of  damage,  It  Is  Improper 
to  go  further  and  Instmct  the  Jury  that  tbey 
should  not  take  into  eonslderatlon  the  character 
of  the  business  transacted  on  the  properl?. 
Dupnls  V.  Chicago  &  N.  W.  B.  Co.  IIB  111.  97. 
8  N.  B.  720. 

And,  In  order  to  arrive  at  the  market  valuer 
it  Is  proper  to  show  that  the  land  Is  valaable 
for  groilng,  raising  grain  or  other  products  for 
which  the  land  may  be  used,  but  the  probable 
profits  arising  from  a  wine  cellar  on  the  lands 
taken,  are  too  ranote.  De  Bnol  t.  Frewwt  * 
Iff.  River  R.  Co.  Ill  111.  499. 

Bo,  ander  this  mle  the  measure  of  damages 
where  only  part  of  a  lot  or  tract  Is  taken  Is  the 
market  value  of  the  property  taken,  and  the 
difference  between  the  market  value  of  the 
property  not  taken,  where  the  whole  constitutes 
one  parcel  or  tract.  Immediately  before  the 
improvement  Is  made,  and  the  market  value  Im- 
mediately afterwards,  leaving  the  question  of 
profits  out  of  the  consideration  unless  they 
grow  out  of  the  use  of  the  land,  or  have  a  bear- 
ing upon  the  market  value  of  the  land. 

Thus,  the  market  value  of  lands,  a  part  of 
which  has  been  appropriated  for  railroad  pur- 
poses, which  may  be  recovered  for  such  taking, 
does  not  Include  estimated  profits  of  future 
trade  or  business  to  be  conducted  thereon. 
Pennsylvania  R.  Co.  v.  Eby.  107  Pa.  166;  St. 
Louis,  K.  St  N.  W.  R.  Co.  v.  Knapp,  8.  A  Co.  Co. 
(Ho.)  61  N.  W.  300. 

The  damages  for  which  the  owner  of  a  tract 
of  land  la  entitled  to  compensation,  on  account 
of  a  part  being  taken  for  a  railroad  right  of 
way,  are  those  resulting  directly  from  an  In- 
vasion of  his  rights  of  property,  snd  do  not 
include  a  decrease  In  the  custom  and  profits  of 
«1  L.  R.  A. 


a  mill  situated  upon  the  land,  a  part  of  whIclK 
was  taken,  caused  by  grading  and  change  of  tb«- 
mill  road.  Belma,  B.  ii  D.  R.  Co.  v.  Camp,  4ifr 
Oa.  180. 

And  a  wharf  owner  petitioning  for  an  assess- 
ment of  damages  caused  by  the  location  of  a 
railroad  upon  Its  wharf  and  land,  as  a  landown. 
er  for  the  taking  of  a  portion  of  Its  land,  thougl» 
Itself  a  railroad  eorpocatlMi,  Is  not  entitled  to- 
have  the  court  take  into  consideration,  for  tlw 
purpose  of  enhancing  damages,  the  fact  that  it 
Is  a  carrier  of  goods,  and  has  a  railroad  ex- 
tending far  Into  the  Interior,  and  Is  doing  » 
large  and  profitable  business  which  might  be  af- 
fected by  the  taking.  Boston  &  W.  R.  Coip. 
V.  Old  Colony  R.  Corp.  13  Cnsh.  605. 

But  while  there  can  be  no  recovery  for  los» 
of  business  or  loss  of  profits  In  a  proceeding  for 
recovery  of  damages  resulting  to  property  from- 
the  taking  of  a  portion  thereof  for  railroad  pur- 
poses, if  the  property  has  a  special  capacitr 
for  the  purpose  of  flower  gardening,  and  tliat 
value  is  depreciated  and  lessmed  by  the  taklng- 
of  a  portion  thereof,  the  owner  Is  entitled  to 
recover  a  sum  equal  to  such  depreciation  ot 
value.  Chicago  &  B.  B.  Co.  v.  Dresel,  110  111. 
89. 

The  meSBuro  of  damages  for  land  taken  for 

railroad  purposes  Is  the  difference  between  tha 
market  value  of  the  land  before  and  after  the 
appropriation  of  the  right  of  way,  and  the  use- 
to  which  It  has  been  or  may  be  applied.  Is  prop- 
er for  the  consideration  of  the  Jury  in  making- 
their  estimate;  but  they  cannot  take  Into  con- 
sideration any  supposed  loss  of  profits  In  the 
bnslness  carried  on  on  the  land.  Pittsburgh  &- 
W.  R.  Co.  V.  Patterson,  107  Pu.  Ml ;  Driver  v. 
Western  Union  R.  Co.  8S  Wis.  669, 14  Am.  Bep. 
726, 

And  evidence  as  to  the  use  to  which  lots  not 
taken,  were  devoted,  and  of  the  business  carried 
on  upon  the  premises,  and  the  effect  of  the  tak- 
ing of  the  lot  In  question  on  the  business,  may 
be  given  as  bearing  upon  the  question  of  the- 
market  value  of  the  property  before  and  after 
the  taking.  But  the  use  to  which  the  property- 
bad  been  applied  Is  of  no  Importance  beyonA 
Its  Influence  upon  the  question  of  market  Value. 
Uriver  v.  Western  Dnlon  R.  Co.  32  Wis.  569,. 
14  Am.  Rep.  726. 

So,  In  estimating  the  value  of  farming  land, 
a  part  of  which  is  sought  to  be  taken  for  rail- 
way purposes.  Its  productiveness,  or  the  Ineoma' 
which  the  owner  may  derive  from  It,  is  always 
to  be  considered  on  the  question  of  Its  real 
value.  Weyer  v.  Chicago,  W.  ft  N.  B.  Co.  68 
Wla  ISO.  31  N.  W.  710. 

And  the  true  question  on  a  proceeding  tor 
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pUt«d  putting  additional  buildingB  upon 
the  part  cut  off  by  the  railroad,  at  an  ex- 
pense of  810,000,  and  by  reason  of  such  im- 
proTement  with  their  then  supply  of  gas 
for  fuel,  th^  estimated  a  saving  of  $1,300 
per  month  m  the  coat  of  thMr  product. 
Then  tfaia  question  was  put: 

0.  In  that  830^000,  you  take  into  consid- 
eration the  future  profits  you  might  make 
ly  reason  of  the  increase  of  the  plant! 

A.  Yes,  sir. 

Defendant's  counsel  at  once  moved  to 
strike  out  this  testimony,  based  on  the  ex- 
pectations from  the  contemplated  building 
and  the  hoped-for  future  profits  from  the 
estimated  mont^  saving,  as  speculative 
and  uncertain.  The  court  overruled  the  mo- 
tion because  in  Its  opinion  it  was  impossible 


to  separate  the  estimate  of  the  witness 
based  on  facts  within  his  knowledge  and  the 
estimate  baaed  on  wholly  Bpeeulative  prof- 
its. We  think  the  motion  anould  have  been 
granted  at  oace,  and  this  should  have  been 
followed  by  most  peremptory  instruction  to 
the  jury  to  disregard  the  estimate.  A  care- 
ful perusal  of  this  witness's  whole  testimony 
discloseB  no  substantial  basis  for  the  de- 
preciation of  $30,000;  the  expected  in- 
creased profits  from  a  future  saving  by  en- 
largement of  the  plant  was  utterly  unreli- 
able, and  his  answer  to  defendant's  inter- 
rogatory impliedly  admits  that  his  opinion 
is  baaed  on  this  expectation  alone.  We 
have  over  and  over  again  ruled  such  testi- 
mony incompetent;  <me  of  the  later  cases  is 
Pittsburg  d  W.  R.  Co.  v.  Patteraon,  107 
Pa.  464.  The  very  most  that  can  be  said 
in  Its  favor  is,  that  such  proflta' might  pos* 


the  assessment  of  damages  for  a  strip  of  land, 
taken  for  a  rl^t  of  way  across  property  upon 
which  a  botel  was  situated,  ts,  How  much  was 
the  salable  value  of  the  lauds  and  the  Improve- 
meats  thereon,  ftom  which  the  strip  tor  right 
of  war  was  severed,  dlmlDlshed  by  the  taking? 
And  the  loss  of  profits  In  the  baslneas  of  the 
hotel,  the  losa  of  basloess  patronage,  the  Incon- 
venience or  danger  In  the  use  of  the  drives 
aroond  the  premises,  the  annoyance  arising 
from  nnoke  from  the  engines  and  noise  of  the 
engine  whlatlea,  and  Increased  exposure  to  lire, 
may  all  be  considered  In  estimating  the  value 
of  the  opinions  of  witnesses  as  to  the  deprecia- 
tion in  value,  and  In  determining  from  the  tes- 
timony how  much  the  property  Is  diminished 
in  value,  and  to  aid  In  measuring  the  actual 
loss;  but  nothing  Is  to  be  directly  allowed  as 
damages  for  loss  of  profits  In  the  bnslness  of 
the  hotel,  or  In  loss  of  basinesa  or  patronage, 
either  presently  or  prospectively.  Laflln  v. 
Chicago,  W.  &  N.  R.  Co.  S3  Fed.  Hep.  415. 

So,  If  lots  across  which  a  strip  of  land  la 
condemned  f6r  the  right  of  way  of  a  railroad 
were  available  for  dock  parpoaes,  and  taking 
the  atrip  spoiled  them  for  that  purpose,  their 
value  when  Improved  by  the  building  of  docks, 
the  profits  which  might  be  derived  therefrom, 
or  the  value  of  the  lots  at  some  toture  time,  as 
when  business  or  the  wants  of  the  community 
might  make  profitable  the  making  of  docks  or 
silpa  on  the  property,  «ould  be  merely  con- 
jectural and  remote,  forming  no  element  In  es- 
timating the  damages  to  be  paid.  But  If  the 
fact  that  such  lots  were  located  with  a  frontage 
on  a  river  at  a  place  where  they  could  at  some 
future  time,  when  demanded,  be  made  available 
aa  dock  property,  enhancea  their  present  market 
value  in  their  present  condition  and  state  of 
Improvement,  that  fact  would  be  competent  and 
proper  to  be  shown,  and  to  be  considered  by  the 
Jnry  In  estimating  the  danagea  and  the  fact 
that  there  might  be  no  preaent  demand  for  docks 
upon  such  lands  Is  of  no  efTect.  Calumet  River 
B.  Co.  V.  Hoore,  124  111.  820,  15  N.  B.  764. 

And  the  admission  In  evidence  of  a  plat  of  a 
proposed  Improvement  of  lots  fronting  upon  a 
river,  consisting  of  a  slip  abowlng  the  water 
fronts  of  proposed  docks  along  the  river,  In  a 
proceeding  for  the  condemnation  of  the  right 
of  way  of  a  railroad  across  such  lots,  cannot 
bs  regarded  as  erroneona  where  the  court  In- 
structed the  jury  that  the  plat  was  received 
merely  as  an  Illustration  of  one  of  the  uses  for 
which  It  was  claimed  the  property  was  adapted, 
and  that  It  abould  not  be  conaldered  to  enhance 
or  Increase  the  damages  by  showing  that  such 
eoostmetlon  of  a  slip  or  doek  wonid  be  a  profit- 
able Investment.  nUL 
fil  L.  R.  A. 


And  the  exhibition  In  evldenos  before  the 
Jury  of  plsns  of  a  certain  structure  a  landown- 
er had  contemplated,  for  a  number  of  yeara 
past,  erecting  on  the  premlaea,  In  a  proceeding 
to  condemn  a  atrip  of  land  across  such  pnqwr- 
ty  for  railroad  purposes,  It  clearly  Improper* 
where  the  object  of  such  evidence  was  to  en- 
hance the  damagea  by  ahowlng  that  auch  a 
structure  would  be  a  profitable  Investment ;  but 
not  ao  If  It  was  offered  merely  aa  an  llluatra- 
tlon  of  one  of  the  uaea  to  which  the  property 
was  adapted  and  expressly  limited  to  such  pur- 
pose. Chicago  ft  B.  B,  Co.  V.  Blake,  116  III. 
166,  4  N.  E.  488. 

The  deatructlon  of  a  training  track  uaed  by 
the  owner  for  profit,  by  the  condemnation  of  a 
atrip  of  land  acroes  the  owner'a  farm  for  a 
railway  right  of  way,  waa  also  held.  In  St. 
I.OUIS.  J.  ft  8.  B.  Co.  V.  Kirby,  104  111.  845.  to 
be  a  proper  subject  for  consideration  by  the 
Jury  in  estimating  the  damagea  to  be  allowed 
for  the  land  taken,  what  the  training  track  waa 
worth  to  the  owner  being  the  true  measure  of 
damagea  This  decision  seems  to  have  been 
baaed  upon  the  theory  that  the  business  ont  of 
which  the  profits  lost  arose,  consisted  of  a  use 
of  the  land  taken,  the  court  saying  that  If  the 
owner  has  adopted  a  peculiar  mode  of  using 
his  land,  by  which  he  derives  a  profit,  and  he 
la  deprived  of  that  use,  Justice  requires  that  he 
be  compensated  for  the  loaa 

But  Injury  to  busineaa,  loss  of  profits,  etc.. 
are  not  to  be  estimated  as  a  distinct  element  of 
damages.  St.  Louis,  K.  &  N.  W.  R.  Co.  v. 
Knapp,  B.  ft  Cn.  Co.  (Mo.)  fit  S.  W.  SOO. 

And  Re  I<\irmaD  Street,  17  Wend.  640.  holds 
that  the  use  to  which  the  owner  of  land  has 
applied  It  can  be  taken  Into  consideration  In  a 
proceeding  for  assessment  of  damages  only  for 
the  purpose  of  ascertaining  Its  present  valne. 
Hia  Intention  ss  to  Its  future  use  and  enjoy- 
ment cannot  be  regarded.  Bnt  this  was  not  a 
railroad  case. 

In  any  event  when  the  owner  or  occnpant  of 
property  condemned  for  railway  purposes  has 
been  allowed  the  full  cash  market  value  of 
his  property,  taking  Into  conslderatlou  the  use 
to  which  he  has  devoted  it.  he  has  received  Jost 
compensation  therefor ;  and  consideration  of 
matters  of  personal  Inconvenience  to  the  owner, 
— loss  of  profits,  damage  to  personal  property, 
and  cost  (rf  removal, — is  not  permissible,  unless 
a  Kofflcient  foundation  therefor  has  been  laid, 
so  that  their  consideration  simply  aids  the  Jury 
and  court  In  determining  the  fair  cash  value 
of  the  property  la  view  of  Its  present  use. 
Brann  v.  Metropolitan  West  Side  Blev.  B.  Co* 
166  III.  434,  46  N.  E.  974. 

So,  the  jnry,  in  a  procecdlnr'lnstltiifa 
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stbly  be  made ;  but  that  they  would  be  made 
depends  upon  so  many  contingencies  that  a 
verdict  which  purports  to  be  the  truth  can- 
not be  b&aed  upon  them.  Experience  and 
observation  both  teach  us  that  paper  future 
profits  are  oftener  illusory  than  real.  As- 
Hume,  with  this  witness,  that  to-day  his 
fuel  would  cost  no  more  for  a  large  addi- 
tional output,  how  can  he  undertake  to  fix 
for  years  the  cost  of  labor  and  materials 
for  operating  bis  plant?  How  can  he  de- 
termine that  in  the  future  rival  manufac- 
turer! will  not  have  advantages  in  some 
other  location  superior  to  his,  a^  undersell 
him  in  the  market  I  How  can  he  determine 
that  his  present  supply  of  natural  gas  will 
continue,  that  it  will  not  soon  give  out,  and 
instead  of  being  sufficient  to  run  additional 
furnaces  will  not  be  sufficient  to  run  his 
present  ones?   The  testimony  on  this  sub- 

rallwar  company  to  condemn  a  leasehold  In- 
terest In  lands  for  railway  purposes,  can  only 
allow  the  claimant  the  fair  market  value  of  h\u 
property,  and  cannot  take  into  account  fals  loss 
of  profits  or  damages  to  his  business.  King  v. 
HlnneapoilB  Union  R.  Co.  S2  HInn.  224,  20  N. 
W.  135. 

And  the  chances  of  a  beneficial  renewal  of  a 
leaae  cannot  be  considered  In  assessing  damages 
Id  a  proceeding  to  take  land  for  railroad  pur- 
poses, which  land  was  occupied  by  a  lessee, 
wLere  there  was  no  provision  for  a  renewal  In 
the  lease,  and  no  evidence  upon  that  point  In 
the  case,  as,  whether  a  renewal  could  have  been 
secured  upon  any  terms  beneficial  or  otherwise. 
Is  wholly  a  matter  of  conjecture.  Ranlet  v. 
Concord  R.  Corp.  62  N.  H.  661 ;  Emet?  v.  Bos- 
ton Terminal  Co.  (Mass.)  69  N.  B.  763. 

Where  the  business  carried  on  upon  leased 
premises  by  a  lessee  is  taken  or  destroyed  by  an 
appropriation  of  a  part  of  the  premises  tor  rail* 
road  purposes,  the  aetnal  proflta  and  Income 
are  matters  too  remote  to  be  weighed  in  deter- 
mining the  market  value  of  the  lease  In  aasesa- 
Ing  damages.  Banlet  v.  Concord  B.  Corp.  62 
N.  II.  561. 

And  the  measure  of  damages  for  land*  held 
under  a  leise  for  a  particular  period,  taken  for 
railroad  purposes,  may  properly  be  pot  at  the 
amount  the  lessee  would  bave  to  pay  for  rent 
for  that  period,  where  no  other  damage  than 
the  taking  was  proved,  but  the  future  profits 
which  be  might  have  made  from  oslng  it  for 
Ksi-dening  purposes  ore  too  uncertain  and  can- 
not constitute  a  measure  of  damages. — especial- 
ly In  the  absence  of  evidence  that  It  would  be 
used  for  such  purpose.  Booker  v.  Venice  &  C. 
R.  Co.  101  lit.  338. 

And  Cobb  V.  Boston,  109  Mass.  438,  holds 
that  evidence  as  to  the  annual  profits  of  the 
buBlnexs  as  a  grocer  of  the  occupant  of  premises, 
mkeu  by  a  city  under  Mass.  Stat.  1867,  chap, 
308,  should  not  be  admitted  by  commlsaloners 
appointed  to  assess  damages  for  the  taking. 
The  only  question  la  as  to  the  value  of  the  un- 
expired lease  of  the  occupant,  and  not  aa  to  the 
prodta  of  his  business  or  the  Inconvenience  of 
removing  to  some  other  place.  But  this  was 
not  a  railroad  case. 

But  In  estimating  the  value  of  the  Intereat 
of  a  lessee  In  lands  the  jury  may  take  Into  ac- 
4:ount  Its  desirable  location  for  any  legitimate 
business,  and  the  fact  tbat  a  business  has  been 
eaUblished  there,  so  far  as  such  considerations 
would  affect  the  ^-alue  of  the  property,  or  what 
a  purchaser  would  be  willing  to  pay  for  It. 
King  V.  Minneapolis  Union  R.  Co.  82  Ulnn.  224, 
20  N.  W.  135. 

To  permit  the  Jury,  In  a  proceeding  to  eon- 
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ject  was  wildly  speculative,  and  should 
have  been  excluded  or  promptly  etridcen 

out. 

The  second  assignment  of  error  is  also 
sustained.  The  plaintiffs  proposed  to  prove 
that  the  wareroom,  a  wooden  structure,  wu 
located  within  6  feet  of  the  railroad;  tiiat 
in  this  were  stored  large  quantities  of  man- 
ufactured goods,  hay,  and  pine  boxes  for 
packing,  and  that  the  property  in  conse- 
quence was  continually  in  imminent  danger 
of  destruction  1^  fire  from  the  operation  of 
the  road.  The  offer  wee  objected  to  ai  ir- 
relevant and  speculative;  the  court,  appat- 
enily  with  some  hesitation,  overruled  the 
objection,  saying  that  while  the  quantities 
and  kind  of  property  plaintiffs  actually 
kept  in  the  wareroom  from  time  to  time  waa 
not  rdevant,  yet  the  purpose  of  the  ware- 
room,  the  packing  and  storage  of  goods,  ]iay 

demn  a  leasehold  Intereat  In  land  for  railway 
purposes,  to  take  Into  consideration  the  fact 
that  a  manufacturing  business  was  established 
and  In  operation  upon  the  pranlsea,  and  that 
It  mli^t  be  worth  more  for  tbat  business  than 
for  any  other,  does  not  constitute  an  allow- 
ance to  the  owner  for  his  loss  of  business  or 
loss  of  future  profits  of  the  manufacturing 
business,  hut  simply  gives  him  the  marketable 
valne  of  bis  premises  for  the  use  for  which  It  la 
best  adapted,  and  for  whlcb  It  would  bring  the 
luost.  Jbtd. 

So,  In  Pile  V.  Pile,  L.  R.  8  Ch.  Dlv.  36,  46  L. 
J.  Ch.  N.  S.  841,  35  L.  T.  N.  B.  18.  24  Week.  Rep. 
1003,  It  waa  held  that  where  the  owner  of  busi- 
ness premises  mortgaged  them  with  the  macbln* 
ery  and  fixtures,  and  afterwards  a  railroad  com- 
pany sought  to  take  a  part  for  a  right  of  way, 
but  before  the  price  was  fixed  the  mortgagor 
died  and  the  mortgagees  entered  Into  posses- 
sion, and  a  receiver  was  appointed  for  the 
mortgagor's  estate,  whlcb  proved  to  be  insol- 
vent, who  carried  on  the  business  with  the 
consent  of  the  mortgagees,  an  award  of  a  snm 
due  from  the  railroad  company  for  tbe  right  of 
way  belongs  to  the  mor^ngiees,  and  a  portion 
thereof  designated  as  an  awarA  In  respect  to 
the  loss  of  profits  In  carrying  on  the  business 
will  be  deemed  to  be  tn  the  nature  of  compen- 
sation for  the  value  of  tbe  goodwill  of  tbe  busi- 
ness, which  pasbes  with  the  premises,  and  could 
not  be  claimed  by  t}ie  executors  as  twlonglng 
to  tbe  mortgagor's  estate,  to  be  divided  among 
his  general  creditors. 

See  also  cases  In  tbe  next  subdivision,  which, 
though  relating  to  lands  taken  for  other  than 
railway  purposes,  are  governed  by  the  same  rules. 

e.  Where  tonptble  property  is  taken  for  other 
than  rattwau  purpotet. 

The  rule  as  to  tbe  allowance  of  profits  pre- 
vented, as  damages  for  the  taking  of  lands  for 
other  than  railroad  purposes,  would  aeem  to 
be  no  different  from,  and  to  be  based  on,  the 
same  principles  and  reasons  as  those  applica- 
ble to  lands  taken  for  railway  purposes,  and 
the  cases  are  separated  only  for  the  purpose 
of  convenient  reference.  The  small  number  of 
cases  In  this  class,  therefore,  and  the  tact  that 
the  rules  applicable  to  each  doss  of  eases  are 
the  same,  render  It  detfrable  that  tbe  previous 
subdivision  of  this  note  with  reference  to  the 
rule  where  property  Is  taken  for  railway  pur- 
poses should  be  read  In  connection  with  this 
subdivision. 

Thus,  where  premises  consisting  of  a  plot  of 
land  with  a  store  thereon  are  taken  io  con- 
demnation proceedings  by  a  city,  the  whole 
premises  being  taken,  persons  whia  have  car- 
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and  pine  boxes  as  a  part  of  the  Decessaiy 
iq>erati<«8  of  the  room,  was  relevaiLt.  After 
■tatii^  the  purpose  of  the  buitdinff  this 
question  was  put:  "Q.  In  the  use  of  this 
wareroom  what  material  do  yon  necessarily 
have  to  have  on  hand,  and  in  what  quanti- 
ties T  The  defendant's  counsel  repeated  his 
objection,  to  which  the  court  replied:  "It 
simply  goes  to  show  how  much  danger  there 
is;  ne  is  not  asking  any  damages  for  these 
particular  goods,"  So  tlie  objection  was 
overruled,  and  the  witness  answered:  "We 
use  packing  hay  principally;  we  buy  the 
paHfing  hay  in  carloads  and  boxes."  The 
plaintiffs,  also  asainst  the  objection  of  de- 
fendant, gave  evidence  that  the  value  of  the 
goods  in  the  warerooms  was  $40,000.  Also 
that  the  cost  of  the  building  was  $1,700. 
There  was  also  testimony,  that  very  many 
locomotives  would   pass   this  combustible 


building  filled  with  infiammable  material 
each  day,  and  that  by  reason  of  the  grade 
many  sparks  would  be  thrown  off.  and  there 
was  constantly  great  danger  of  fire  to  this 
$41,500  worth  of  property  6  feet  from  the 
passing  locomotives. 

As  to  risk  from  fire  incident  to  the  law- 
ful operation  of  a  road,  there  are  two  theo- 
ries upon  which  the  claimantfordamagescan 
properly  argue  such  risk  is  material  evi- 
dence in  his  favor.  1.  He  can  claim  the 
danger  is  so  imminent,  that  no  man  of  com- 
mon prudence  would  maintain  his  building 
in  such  proximity  to  the  railroad.  In  that 
case  he  is  entitled  to  the  cost  of  removal  of 
his  building  and  its  reconstruction  in  a 
safe  place.  2.  If  the  clanger  be  not  great, 
either  from  the  fireproof  character  of  the 
structure,  or  its  distance  from  the  railroad, 
yet  if  it  can  still  be  said  there  is  some 


ried  on  baslness  as  merchants  thereon  for  many  | 
jean  are  entitled  to  show  the  general  charac- 
ter of  the  business,  and  to  prove  the  valoe  ot 
the  land  taken  for  any  purpose  for  which  It 
mlcbt  properly  be  used,  and  to  recover  for  such 
value,  though  they  bad  put  the  property  to  a 
different  use.  But  they  are  not  entitled  to 
prove  the  profits  they  had  made  In  their  busi- 
ness during  a  term  of  years,  as  the  profits  real- 
ised do  not  tend  to  show  the  value  of  the  prop- 
erty Itself,  as  tbey  would  naturally  depend  up- 
on the  judgment,  forethought,  and  buslQera 
skill  ot  the  persons  In  charge,  and  the  use  of 
capital,  and  the  condition  of  trade.  R«  Ollroy, 
26  App.  Dlv.  314,  40  N.  Y.  Supp.  798. 

And  the  bIkg  and  ca[iaclty  of  a  mill,  and  the 
extent  of  the  water  power,  are  admlsaibte  In 
evidence  in  a  proceeding  for  their  condemnation 
for  aqueduct  purposes ;  but  the  amount  of  the 
bnslneiM  done  by  the  owner  at  the  mill  and  the . 
profits  derived  therefrom  by  him  cannot  be  put 
In  evidence,  as  they  do  not  properly  tend  to 
prove  the  value  of  the  mill,  the  market  value 
thereof  being  the  -question  before  the  commls- 
idOD.  Re  Newton,  45  N.  Y.  S.  R.  IS,  19  N.  Y. 
8npp.  673. 

'  8o,  where,  according  to  a  plan  of  proposed 
public  ipiprovement.  Us  completion  must  un- 
avoidably result  either  In  the  total  exclusloo  ; 
ot  a  lease-bolder  from  such  premlsea  or  ren- 1 
der  the  same  so  Inconvenient  as  to  be  valueless 
to  blm  for  the  purpose  for  which  tbey  were  | 
leased,  he  may  abandon  his  lease  and  vacate 
the  premises  whenever.  In  the  execution  ot  the 
projected  plan  of  coustmctlon,  the  work  baa 
so  far  progressed  as  to  virtually  destroy  his 
lease,  and  prevent  the  enjoyment  by  him  of  his 
estate,  and  thereupon  sue  and  recover  from  the 
city  causing  the  Improvement,  for  the  diminu- 
tion during  the  remainder  of  bis  unexpired 
term  In  the  market  value  of  the  premises  for 
rnit.  caused  by  the  constnictlon  of  such  Im- 
provement. But  the  profits  of  the  buslnesB  car- 
ried on  upon  the  leased  premises  are  not  recov- 
erable as  damages.  Fause  v.  Atlanta,  98  Ga. 
92,  »  B.  E.  48B. 

An  Instmctlon,  however.  In  a  proceeding  to 
establish  a  park  and  assess  the  damages  there- 
for for  taking  land  upon  which  a  spring  was 
situated,  authorising  the  Jury  to  take  Into  con- 
sideration. In  connection  with  alt  the  other  evi- 
dence, the  special  value  of  the  spring  If  any,  to- 
gether with  all  the  lawful  uses,  such  as  the 
sale  of  the  water  or  piping  to  supply  families 
to  which  the  owner  might  put  the  spring  and 
water  as  a  source  of  profit,  simply  authorises  I 
the  Jury  to  take  Into  account  the  spring,  for  I 

the  nsM  It  may  havs^  In  eatimatlsg  the  value 
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of  the  land,  and  Is  not  objectionable  as  authoriz- 
ing the  Jury  to  Indulge  in  specnlatitm  as  to  prof- 
Its  from  the  sale  of  water.  Kansas  City  v. 
Bacon.  1S7  Mo.  4S0.  67  8.  W.  1045. 

And  an  estimate  by  the  superintendent  of  a 
railroad  In  a  proceeding  to  assess  damages  for 
land  taken  and  for  Injuries  sustained  In  tbe 
alteration  ot  a  highway  laid  out  across  the  rail- 
road, as  to  the  comparative  profits  of  travel  to 
und  from  a  place'  where  a  station  was  located. 
In  Its  original  condition  and  In  its  proposed 
changed  condition,  and  as  to  a  probable  In- 
crfase  of  business  In  consequence  of  the  change, 
would  have  no  tendency  either  to  diminish  or 
enhance  tbe  amount  for  which  the  verdict  ot 
tbe  Jury  should  be  returned,  and  should  be  ex- 
eluded.  Boston  &  M.  R.  Co.  v.  Middlesex  Conn< 
ty,  1  Allen,  824. 

See  also  Be  Furman  Street,  17  Wend.  649, 
nod  Cobb  v.  Boston,  109  Mass.  438,  aupra.  III. 

d.  Where  property  taken  contUta  •/  a  fraH' 
clUee  or  privilege. 

The  rule  that  the  measure  of  damages  for 
taking  property  by  the  right  of  eminent  domain 
Is  the  market  value  at  the  time  of  the  taking, 
to  arrive  at  which  the  Jury  cannot  take  Into 
consideration  the  past  annual  net  profits  de- 
rlvcd  from  a  particular  use  of  such  property, 
has  no  appllcarlon,  wbere  the  property  taken 
is  or  a  peculiar  character,  as  a  bridge,  which 
constitutes  the  corporate  franchise  of  the  com- 
pany owning  It,  which  can  hardly  be  said  to 
have  a  market  value.  In  such  caae  the  proper- 
ly and  francliisea  of  tbe  bridge  company  are 
represented  by  its  slock,  and  tbe  market  value 
of  Ihe  stock  may  be  said  to  represent  tbe  market 
value  of  the  property  taken  as  nearly  as  It  can 
be  ascertained.  Montgomery  County  v,  Schuyl- 
kill Bridge  Cu.  110  Pa.  54,  20  Atl.  407. 

In  tbe  above  case  It  was  said  that  tbe  value 
of  a  franchise  depends  upon  Its  productive 
capacity,  and  that  therefore  the  Income  from 
the  bridge  Is  a  neceasary  and  proper  subject  of 
Inquiry  ;  and  tbe  court  below  permitted  proof  of 
the  receipts  for  five  years  preceding  tbe  taking, 
but  did  not  permit  the  Inquiry  to  be  ezteuded 
back  to  the  time  of  tha  organisation  of  the 
bridge  company,  and  tbe  ruling  was  supported 
by  the  supreme  court  on  appeal. 

So,  H  person  owning  land  on  both  sides  of  a 
stream,  who  built  a  bridge  across  it  for  the  use 
of  the  public,  and  charged  tolls,  after  which  the 
county  in  which  It  was  situated  took  the  Ihnd 
of  the  owner  and  erected  another  bridge,  there* 
by  preventing  tbe  collection  of  his  toil,  is  en- 
titled to  Just  compensation,  to  ascertain  which 
the  CM  at  erection  ^J^IOfggS*' 
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risk  from  fire  by  reason  of  the  lawful  oper- 
ation of  the  road,  he  can  claim  that  that 
fact  depreciates  the  market  value  of  the 
land  entered  upon.  In  the  first  case  it  is 
the  lou  cS  the  improvement;  in  the  seo- 
ond,  a  disadvantage  in  the  use.  This  is 
settled  by  numerous  authorities,  among 
them  Wilmingtott  A  R.  B.  Co.  r.  Stauffer, 
60  Pa.  374,  100  Am.  Dec.  674;  Pittsburgh, 
B.  d  B.  R.  Co.  V.  MoCloskey,  110  Pa.  436, 
1  Atl.  656,  and  Betzler  v.  Pennaylvvmia  B. 
Valley  R.  Co.  112  Pa.  66.  4  Atl.  370.  The 
claim  of  plaintiffs  here,  in  view  of  the 
proposititms  of  evidence  Uia  purpose  of  it. 
ana  the  effect  of  it,  was  to  estaolish  that 
a  combustible  building  filled  with  high  in- 
flammable material  was  in  daily  danger  of 
destruction  from  fire,  because  of  the  law-' 
ful  use  of  locomotives.  No  man  of  common 
prudence  would  maintain  that  building  in 

from  the  bridge,  together  with  all  the  other 
facts  and  clrcamBtBDces  calcalated  to  enhanee 
or  diminish  the  value  of  the  property  taken  or 
damaged,  may  be  looked  Into.  Dongherty  Coun- 
ty V.  Tift,  75  Qa.  81B. 

And  where  a  ferry  Is  destroyed  by  the  erec- 
tion of  a  bridge,  the  income  derived  by  the 
owner  of  the  terry  from  tolls  received  In  the 
preceding  years  1b  competent  evidence  In  a  pro- 
ceeding under  a  village  charter,  authorising  the 
construction  of  the  bridge,  providing  for  the 
compensation  of  owners  of  ferries,  etc.,  that 
might  be  Injared  by  the  erection  of  the  bridge 
or  any  damages  they  might  sustain  thereby,  to 
show  the  value  of  the  franchise.  Columbia 
Delaware  Bridge  Co.  v.  Gelsse,  38  N.  J.  L.  89. 

The  erection  of  a  bridge,  however,  within 
half  a  mile  of  a  feriy,  operating  under  a  fran- 
chise, giving  the  proprietor  the  exclaslve  privi- 
lege of  transportation  across  the  river  within 
half  a  mile  of  the  ferry,  though  It  would  natu- 
rally dlmlnlri)  the  proDts  of  the  ferry  franchise, 
was  held,  In  Mason  v.  Harper's  Ferry  Bridge 
Co.  17  W.  Ta.  8B7.  not  to  be  a  taking  of  the 
franchise  within  the  meaning  of  a  constitution- 
al provision  that  "private  property  shall  not 
be  taken  or  damaged  for  public  use  without  Just 
compensation ;"  but  the  property  of  the  owner 
would  be  damaged  thereby  within  the  meaning 
of  that  provision. 

But  the  fact  that  the  proprietor  of  a  ferry 
franchise  landed  his  boats  upon  the  land  of  an- 
other, and  not  at  his  own  landings,  and  was 
a  trespasser  In  so  doing,  was  beld.  In  Haiiou  v. 
Harper's  Ferry  Bridge  Co.  20  W.  Va.  223,  not 
to  render  It  Improper  for  the  Jury,  on  the  trial 
of  an  issue  quantum  dmntUficatua,  to  ascertain 
the  damage  to  the  ferry  franchise,  arising  from 
the  coostructlon  and  operation  of  a  bridge  con- 
tiguous thereto,  to  consider  the  revenues  de- 
rived from  the  exercise  of  the  ferry  franchise. 

So,  a  proceeding  under  Pa.  act  Uareh  24, 
18G9  (E'amph.  Laws,  525),  to  relieve  a  turnpike 
road  In  a  city  from  toll  and  throw  it  open  to 
the  public.  Is  not  one  to  take  the  *toA  of  the 
tnmplke  corporation,  but  one  to  take  Its  prop- 
erty ;  and  the  fact  that  the  stock  has  do  market 
value,  or  that  the  property  Itself  Is  unproduc- 
tive, cannot  be  taken  Into  consideration  in  esti- 
mating the  damages  to  which  the  turnpike  com- 
pany Is  entitled.  Re  Kenstavton  h  O.  Tnmp. 
Co.  97  Pa.  260. 

And  the  right  of  the  national  government  un- 
der Its  power  to  regulate  commerce,  to  con- 
demn and  appropriate  a  lock  and  dam  In  a  river 
belonging  to  a  navigation  company,  placed 
ttaera  under  a  charter  right  lawfully  granted  by 
a  state,  not  merely  to  Improve  the  river,  but  to 
31  L.  S.  A. 


that  situation  if  plaintiffs'  own  testimony 
be  believed.  His  damage  then,  arose,  noi 
from  a  disadvantage  in  the  use,  but  a  di- 
rect expense  in  removing  the  building  and 
reconstrueting  it  elsewhere.  As  from  tbm 
testimony  Its  total  cost  for  material  and 
labor  In  its  first  construction  was  mly 
700,  the  cost  of  removal  with  use  ot 
the  old  material  would  not  probably  exceed 
this.  However  this  may  be,  the  matter 
was  subject  of  proof  to  as  approximate  a 
certainty  as  any  other  disputed  queation, 
for  the  cost  could  not  be  fanciful  or  specu- 
lative. If  the  building  was  not  in  any  im- 
minent danger,  then  tm  risk  was  not  mm 
to  be  compensated  as  an  independent  item 
of  damage,  but  a  mere  disadvantage  which 
might  depreciate  the  market  value  of  plain* 
tiffs'  land  and  be  considered  by  the  jury 
in  their  comparison  of  the  benefits  and  dia- 

exfict  tolls  for  the  use  of  the  Improvements,  Is 
subject  to  the  limitations  Imposed  by  the  6th 
Amendment,  that  private  property  shall  not  be 
taken  for  public  uses  without  just  compensa- 
tion, and  just  compensation  requires  payment 
for  the  franchise  to  take  tolls,  as  well  as  for 
the  value  ot  the  tangible  property  taken.  Mon- 
ongahela  Nav.  Co.  V.  United  States,  148  U.  8. 
812,  87  L.  ed.  408,  18  Sup.  Ct.  Bep.  622. 

When  In  the  exercise  of  eminent  domain  by 
the  taking  of  the  tangible  property  ot  a  person 
he  Is  actually  deprived  ot  a  franchise  to  collect 
tolla  Just  compensation  requires  payment,  not 
merely  of  the  value  of  the  tangible  property  It- 
self, bat  also  of  that  of  the  franchise  of  which 
he  Is  deprived.  Ibid. 

And  what  property  Is  needed  for  public  pnr> 
poses  Is  a  guMtlOD  of  a  political  and  legislative 
character.  But  the  question  as  to  what  shall 
be  Just  compensation  for  the  taking  thereof  Is 
one  for  Judicial  inquiry;  and  the  determination 
ot  Congress  In  an  act  directing  the  taking  for 
public  use  of  a  lode  and  dam  of  a  navigation 
company,  that  the  franchise  of  such  company 
to  collect  tolls  shall  not  be  considered  In  esti- 
mating the  sum  to  be  paid  for  the  property,  does 
not  conclude  the  court  in  estimating  the  sum  to 
be  paid  for  the  property.  Ibid. 

«.  Where  property  it  tnfured,  but  not  taken. 

The  right  to  compensation  for  an  Injury  by  a 
public  Improvement  to  property,  no  part  of 
which  Is  taken.  Is  governed  by  the  rules  appli- 
cable when  a  part  of  one's  property  Is  taken, 
to  the  part  not  taken,  the  measure  of  damages 
being  The  dltTerence  In  the  market  value  immedi- 
ately before  and  Immediately  after  the  making 
of  the  Improvement,  excluding  all  questions  as 
to  profits,  unless  they  are  profits  made  from  a 
use  of  the  land,  or  so  connected  with  the  sub- 
ject-matter as  to  affect  the  market  value  of  the 
land. 

ThDs,  the  prolltl  of  a  business  for  the  past, 
and  conjectural  profits  for  the  future,  ara  too 
speculative  and  uncertain  to  furnish  a  basis  for 
ascertaining  the  market  or  cash  value  of  prop- 
erty Injured.  In  a  proceeding  to  assess  damages 
occasioned  by  the  construction  of  a  public  Im- 
provement. Sanitary  DIst  v.  HcGnlrl,  86  IlL 
App.  392 ;  Lehigh  Tslley  Coal  Co.  v.  Chicago. 
26  Fed.  Rep.  41S. 

This  rule  was  applied  to  the  construction  of 
a  drainage  channel  which  olMtructed  access  to 
the  property  injured,  and  caused  water  to  flow 
back  Into  the  basement  ot  the  building  situated 
thereon.  In  Sanitary  Dist.  v.  HcQuIrl,  M  Ttt. 
App.  392.  And  to  a  depreciatlonjn  value  of 
property  from  the  «?b?<5??fegfe 
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Advantages.  In  neither  case  was  evidence 
-of  the  large  value  of  the  contents  of  the 
ituilding  admisBible.  If  the  wareroom  was 
practically  useless  in  that  situation,  as  is 
'the  inevitable  inlerrace  from  plaintiffs' 
■opinion  of  the  great  danger,  then  tbey  were 
bound  in  common  prudence  to  remove  both 
liefore  destruction.  If  the  danger  was  Huch 
■AS  to  amount  to  a  disadvantage  merely,  then 
4he  value  of  the  contents  was  immaterial 
4>ecause  wholly  speculative.  What  quan- 
tity of  material  will  be  stored  in  a  building 
-when  a  possible  future  accidental  fire  oe- 
<:urs,  cannot  be  foreseen;  therefore  its  pres- 
«nt  v^ue  as  a  fact  from  wbieh  to  determine 
its  value  on  the  happening  of  a  problenuiti- 
«al  event  in  the  future,  is  a  mere  conjecture 
or  guess.  No  fire  insurance  company  ac- 
•cepU  risks  on  such  a  basis;  their  contracts 
for  indemnity  are  always  contingent  upon 


proof  of  actual  loss  after  a  fire.  Even  tes- 
timony of  insuranoe  experts  as  to  increase 
of  premium  rates,  in  Patten  v,  Jforthem  C. 
B.  Co.  33  Pa.  426.  76  Am.  Dec.  612.  was 
held  iaadmiaaible  against  the  railroad  com- 
pany to  show  damage,  because,  as  the  court 
said,  insurance  itself  is  an  approximate  cal- 
culation of  chances,  and  is  a  mere  specula- 
tion upon  assumed  uncertainties.  But  spec- 
ulative as  it  is  the  insurance  company  has 
always  one  element  of  certainty, — proof  of 
actual  loss  after  an  actual  flre,  which  the 
railroad  company  cannot  have;  the  damages 
against  the  latter  are  assessed  once  for  all 
when  the  land  is  taken,  on  a  most  uncertain 
basis,  so  uncertain  that  at  common  law  con- 
sideration of  such  a  disadvantage  was  not 
permitted.  It  is  only  by  our  Constitution 
and  statute  that  a  risk  arising  from  the 
future  lawful  operation  is  authorized.  And 


its  Immediate  neighborhood.  In  Lehlgb  Talley 

■Coal  Co.  V.  Chicago,  26  Fed.  Bep.  41B. 

And  tbe  Improper  admission  of  evidence  over 

■objection,  ot  tbe  profits  derived  from  a  land- 

■owner's  bDslness,  In  a  proceeding  for  damages 

*o  his  property  occasioned  bj  the  constmetlon 

-of  a  draloage  channel  Interfering  with  access 
to  and  flooding  his  propertr.  and  the  erroneous 

-refnsal  to  exclude  such  evidence  on  motion  be- 
fore the  argument,  are  not  cored  bj  an  In- 

«tnietlon  to  tbe  jury  that  there  can  be  no  re- 

«ovw7  -for  loss  of  bnalness  or  loss  of  profit*. 
Sanitary  Dlst.  v.  MeOalrl,  86  III.  App.  893. 
And  where  evidence  as  to  tbe  profits  of  a 

-bnslnass  Is  admitted  on  cross-examination  In 
•Qcb  a  proceeding,  and  commented  on  by  tbe 

Attorney  for  the  landowner  In  argument,  to 
wblcb  the  attorn^  tor  the  other  party  objects, 

■m  remaric  of  the  Judge,  "Do  yoo  dispute  that 
tbere  Is  rach  evidence  In  tbe  record?" — Is  well 
calculated  to  loBoence  the  Jury  to  award,  by 
their  verdict,  a  larger  amount  than  tbey  woald 

•othwwlss  have  awarded,  and  Is  improper, 
thoQ^  ths  court  Instructed  tbe  Jnry  that  there 

•oonid  be  no  recovery  for  loss  of  business  or  loss 
of  profits.  /M<1. 

Bo,  the  valuation  of  property  Injured  In  the 

■exercise  of  eminent  domain  Id  changing  the 
grade  of  a  street,  mast  be  made  Immediately,  be- 
fore and  Immediately  after  the  damage  Is  in- 

■fllcted,  and  tbe  measure  of  damages  recoverable 
ia  tbe  difference  between  those  valuatlona  on- 
affected  by  any  sabseqnent  changes  In  the  clr- 

-ramstances  or  cmdltlons  ot  the  property,  and 
future  profits  of  a  business  cannot  be  considered 
<or  any  pnrpose  whatever  In  estimating  the 

■damagea  Philadelphia  Ball  Club  v.  Philadel- 
phia. 192  Pa.  632.  46  U  R.  A.  724.  44  Atl.  260. 

The  Jury,  In  a  proceeding  to  estimate  the  In- 
Jnry  sustained  by  tbe  owner  of  a  mill  from  a 

■dam  raised  hr  ^  navigation  cmnpany.  Is  required 
to  aseertalD  the  real  damage  to  ths  mill  In 
ordinary  events,  and  Is  not  to  be  governed  by 
tbe  consideration  of  the  profits  which  the  owner 
night  have  derived  from  an  accidental  rise  In 
the  value  of  grain  which  he  made  a  practice  of 

.grinding,  taking  place  at  that  particular  time, 
as  damagea  based  on  such  a  consideration 
woaM  conkst  ot  tbe  profits  on  a  specalatlon  In 

-such  grain.    SchoylklU  Nav.  Co.  v.  Freedley,  6 
Whart.  109. 
The  measure  of  damages  occasioned  by  bacb- 

-Ing  water  on  land  by  tbe  erection  of  a  dam  by 

■A  navigation  company.  In  a  proceeding  Insti- 
tuted under  the  act  Incorporating  tbe  company, 
providing  for  such  proceeding  in  case  of  the 
fiillare  of  tbe  partlea  to  agree  as  to  tbe  dam- 

4WC  Is  the  dlffersncs  between  what  the  property 
«1  IkB.  A. 


would  have  sold  for  as  aSCcted  by  the  Injury, 

and  wbat  It  would  have  brought  nnaffected  bj 
it,  and  evidence  as  to  tbe  diminution  of  the  cus- 
tom ot  a  mill,  and  of  the  value  of  a  tavern 
stand  situated  thereon  arising  from  such  causes, 
not  to  be  used  for  the  purpose  of  ascertaining 
the  decreased  value  of  the  property  at  tbe  time 
of  tbe  Injory,  but  as  a  substantive  ground  of 
damages,  la  Inadmissible.  Schuylkill  Nav.  Co. 
V.  Parr,  4  Watts  &  8.  862. 

Ajid  evidence  as  to  the  profits  In  any  branch 
of  mannfacture  carried  on  on  the  premises  Is 
not  allowable,  as  they  mainly  depend  upon  the 
amount  of  capital  Invested  and  the  number  ot 
workmen  employed,  and  the  extent  of  the  bnsl- 
oess  carried  on.  Schuylkill  Nav.  Co.  t.  Tim- 
bum.  7  Berg.  &  B.  411. 

Likewise,  tbe  charter  of  Milwaukee,  chap.  10; 
I  18,  providing  that  all  damages,  costs,  and 
chargea  arising  from  the  change  of  grade  of  a 
street  shall  be  paid  by  the  city  to  the  owner  ot 
any  lot  or  parcel  of  land  or  tenement  which 
may  be  affected  or  Injured  In  eonseqnenee  of  ths 
alteration  of  such  grade,  Is  Intended  to  provlds 
compensation  to  the  owner  of  the  adjacent  es- 
tate, in  his  capacity  of  owner,  for  injuries 
cansed  to  his  land  or  lands  and  buildings  by 
permanently  lessening  their  value  and  Impair- 
ing or  destroying  their  usefuhiess.  And  merely 
stmctaral  damage  and  costs  and  charges  can 
be  allowed  thereunder ;  and  no  allowance  of 
damages  can  be  made  for  the  value  of  the  um 
of  the  mill  during  the  time  It  was  necessarily 
idle,  because  a  change  In  the  grade  In  the  atreet 
rendered  it  necesaary  to  raise  the  mill.  Btad- 
ler  V.  Ullwaukee,  84  Wis.  08. 

So,  the  measure  of  damages  in  a  proceeding 
for  condemnation  by  a  corporation  tor  conduct- 
ing pure  and  wholesome  water  to  a  city  or  vil- 
lage from  a  stream  of  water,  which  In  part  ran 
by  a  brick-yard,  the  water  of  which  waa  needed 
to  moisten  the  clay  for  making  tbe  brick,  and 
which  stopped  the  mannfacture  for  some  time, 
causing  the  manufacture  of  about  1,000,000  less 
brick  than  would  have  been  manufactured  If  the 
water  supply  had  not  been  diverted.  Is  the 
diminished  rantal  value  of  the  premises  for  the 
purposes  of  tbe  business  during  the  period  of 
the  diversion,  and  not  the  profits  which  the 
owner  would  have  received  from  the  1,000,000 
brick  that  would  have  been  made  but  for  the 
diversion,  where  the  clay  remained  In  the  bank 
and  tbe  brick  were  never  made.  And  proof  that 
the  lessee  migbt  have  used  the  water  from  a 
river  bounding  another  side  ot  tbe  yard  with 
equal  facility  la  admissible  as  tending  to  show 
the  rental  value  ot  the  premises  aa  tjitj  existed 
attar  the  diversion  of       streamt  JSsft^iwm* 
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iiniler  our  interpretation  of  the  statute,  this 
risk  cannot  constitute  an  independent  sub- 
ject of  damages  to  be  itemized  oy  tho  Jury, 
but  it  is  only  a  disadvantage  to  be  consid- 
ered along  with  other  disadvantages  in  ar- 
riving at  the  nuirket  value  of  the  land  im- 
mediately after  the  construction  of  the  road. 
Is  there  an  increased  risk  from  accidental 
fire?  Is  it  of  such  character  as  to  depreci- 
ate the  selling  value  of  the  landT  As  we 
have  noticed  in  the  first  proposition  of 
plaintiff,  the  destruction  of  the  property  Is 
almost  certain;  in  the  second,  such  a  result 
is  very  remote;  it  is  improbable  that  it  ever 
frill  occur.  Yet  there  was  placed  before  the 
jury,  as  subject  to  risk,  the  value  of  prop- 
erty to  the  amount  of  ^1,600.  This  waa 
an  invitation  to  them  to  allow  sufficient 
damages  for  the  insurance  of  this  amount, 
not  only  against  a  remote  risk,  but  of  a 


wholly  uncertain  value  at  the  date  of  a> 
possible  fire.  The  value  of  the  property- 
was  wholly  irrelevant,  and  could  only  aerre 
to  divert  uie  mind  of  the  juiy  from  the  tm» 
test,  the  market  value  of  the  land  immedi- 
ately before  and  immediately  after  the  con- 
struction of  the  road.  If  counsel  for  de- 
fendant chooses  on  cross-examination  to 
draw  from  the  witness  the  items  which  en- 
ter into  his  calculation  of  depreciation  from 
this  particular  risk,  that  is  his  lockout. 
Here  the  plaintiffs  not  only  proposed  t»- 
prove  an  irrelevant  fact,  the  ralue  of  the 
contents  of  the  wareroom  at  the  date  of  th« 
entry  upon  the  land,  but,  against  objeetiOD 
of  defendant's  counsel,  adduced  testimony  in 
support  of  the  proposition.  This  was  man- 
ifest error,  and  could  not  fall  to  unjustly 
prejudice  defendant. 

Aa  to  the  fifth  assignment,  there  was  no 


T.  Fishklll  &  M.  Waterworks  Cd.  BO  Hon,  -448, 
8  N.  T.  Snpp.  830. 

And  a  landower  la  the  receipt  of  considerable 
Income  and  profit  from  the  letting  of  saddle 
horsPB  to  travelers  who  desired  to  ascend  a 
mountain  by  a  bridle  path,  constmcted  at  a 
eonalderable  expense  by  blm,  Is  not  entitled  as 
BDCh  landowner.  In  a  proeeedinc  to  assess  dam- 
ages  nnder  the  right  of  eminent  domain,  to  re- 
vover  for  the  probable  Injorj  which  bis  boslness 
would  suffer  from  competition  caused  bj  the 
buUdlnc  of  a  carriageway  to  the  summit  of  the 
monntaln.  Honnt  Washington  Road  Co.'s  Fetl- 
tlOD,  86  N.  H.  186. 

And  prospective  profits  wblcb  a  railroad  com- 
PBC7  expects  to  derive  from  the  business  of 
Crain  elevators,  owned  by  lessees  on  railroad 
property  contlgUQUC  to  the  road,  of  which  the 
railroad  companr  would  be  deprived  by  the 
openlDfT  of  streets  across  tbe  railroad,  which 
would  destroy  the  approaches  to  the  elevators, 
thereby  Injuring  their  bnalness,  and  tbus  ulti- 
mately affecting  tbe  company's  profits,  cannot 
be  allowed  in  determining  the  Just  compensation 
to  be  paid  the  railroad  comimny  for  the  land 
taken,  where  the  railroad  company  bad  no  prop- 
erty rights  In  the  elevator  approaches.  Illinois 
C.  R.  Co.  V.  Lostant,  167  III.  87,  47  N.  E.  62. 

Such  losses  are  remote,  uncertain,  and  purely 
speculative,  and  incapable  of  an  intelligent  esti- 
mate, nta. 

So,  the  measare  of  damages  safffered  by  the 
owner  of  a  leasehold  estate  Cor  years,  from  the 
erection  of  an  elevated  railroad  in  the  street 
upon  two  sides  of  his  premises,  Is  tbe  differ 
ence  In  the  rental  value  of  the  property  with 
the  railroad  In  tbe  street  and  free  from  It ;  and 
the  omission  of  the  railroad  company  to  Insti- 
tute proceedings  tor  tbe  condemnation  of  the 
rights  of  tbe  owner  of  the  leasehold,  as  pro- 
vided for  by  the  statute,  does  not  enhance  or 
Increase  the  liability  of  tbe  railroad  company  so 
AS  to  warrant  a  recovery  against  It,  by  such 
owner,  of  damages  tor  toss  of  his  business  as  a 
physician,  to  be  estimated  on  the  diminution 
of  Its  net  recelpta  or  Its  profits.  Taylor  v. 
Metropolitan  Elev.  B.  Co.  18  Jones  A  8.  311. 

And  In  Marsball  v.  Chicago,  77  III.  App.  351, 
which  was  an  action  for  damages  to  a  lessee  of 
property  for  the  construction  of  a  railroad  con- 
tiguous thereto,  tbe  court  said  It  must  not  be 
understood  as  holding  that  the  loss  of  business 
and  prospective  profits  was  a  proper  element  of 
damages.  But  the  decision  was  based  solely 
upon  tbe  allegations  of  tbe  declaration  to  the 
•fffeet  that  tbe  plaintiff's  leasehold  was  damaged 
for  public  use. 

But  the  productive  capacity  of  property,  con- 
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slsting  in  tbls  case  of  a  mill,  for  any  portion  of 
the  time  for  wblch  damages  are  to  be  aacer- 
talned,  la  admlaaible  In  a  proceeding  to  asaess 
compensation  and  damages  for  taking  water  of 
a  river  (or  tbe  purposes  of  supplying  a  borough, 
as  a  circumstance  to  be  considered,  but  not  aa- 
affording  a  role  of  damages  in  Itself.  Norwalk 
r.  Blancbard.  BC  Conn.  461,  16  AU.  24S. 

Likewise,  leaaeea  of  property  Injured  by  the 
construction  of  a  viaduct  over  tbe  tracks  of  a 
railroad  where  It  crosses  a  public  street  In  a 
city  are  entitled  to  recover  for  the  diminished' 
rental  value  of  the  property  rented  from  the 
time  the  work  was  commenced  down  to  the 
time  when  the  easements  were  acquired,  and 
evidence  in  a  proceeding  for  the  assessment  of 
damages  therefor,  showing  their  respective 
businesses  while  tbe  improvement  waa  being 
made,  and  Its  effect  after  Its  eccnpletlon, 
competent,  not  on  tbe  theory  that  the  loss  of 
the  profita  waa  aa  element  (MF  damages,  but  on 
the  question  of  tbe  value  of  tbe  property  tor 
business  purposes.  Re  Grade  Crossing  Comrs. 
17  App.  Dlv.  64,  44  N.  T.  Bopp.  844,  Afflrmaa 
In  154  N.  T.  650,  40  N.  B.  127. 

And  In  determining  the  depreciation  of  tba- 
market  value  of  property  caaaed  by  tbe  con- 
struction of  a  viaduct,  the  situation  of  the  prop- 
erty, the  uses  to  which  it  Is  put.  the  character 
and  extent  of  the  business  carried  on  on  It,  and 
the  teelllttea  for  doing  the  business,  may  all  be- 
eonaldered.  Lehlgb  Valley  Coal  Co.  Chicago. 
26  Fed.  Rep.  415. 

So,  a  property  owner,  complaining  of  a  dam- 
age to  hla  property  by  tbe  appropriation  of  the 
street  upon  which  It  abutted  for  the  ereetloik 
of  an  elevated  railway,  may  prove  bis  damage 
by  showing,  by  reference  to  the  general  course- 
of  values  In  property  situated  in  tbe  neighbor- 
hood, that  his  property  has  suffered  either  by 
actual  depreciation  or  I9  being  prevented  from 
charing  equally  In  the  benefits  accruing  gener- 
ally to  the  vicinity  from  a  general  appreciation 
of  value.  Levm  v.  New  Yoilt  Blav.  B.  Co.  (H. 
Y.)  60  N.  E.  261. 

And  It  Is  entirely  competent  to  Interrogate 
witness  on  cross-examination  In  a  proceeding  to 
assess  damages  alleged  to  have  been  occasioned' 
by  the  construction  of  a  drainage  cbannel,  fiood- 
icg  petitioner's  property  and  Interfering  with- 
acceaa  thereto,  aa  to  the  elementa  of  hla  aatl- 
mate, — aa  to  bow  be  flgnred  value  and  damage, 
and  to  Inquire  whether  be  Included  tbe  proUta 
of  the  business  In  bis  estimate,  and,  if  ao,  bow 
much  profit ;  but  tbe  fact  ttaat  evldraca  as  to- 
the  profita  of  tbe  landowner'a  bndneaa  waa  tiina- 
called  out  by  tbe  eroaa-examlnatlon  oa  bebalf  ot 
the  other  party  doea  not  JoatI9,tliiSxWirt  1» 
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error  on  put  of  the  oonrt  in  ita  rulings  on 
the  adraiarion  of  the  evidmce.  The  ques- 
tion to  Albert  Hamilton,  one  of  plaintiffs, 
then  on  the  witness  stand,  was:  "Is  the 
construction  and  operation  of  this  road  in 
any  way  beneficial  to  your  property,  or  to 
you  as  owner  T"  This  was  properly  object- 
ed to;  the  Bubject  of  inquiry  was  the  bene- 
fit to  the  land,  and  the  court  rightly  said 
the  question  must  be  restricted  to  that  sub- 
ject; the  witness  then  answered,  it  was  of 
no  benefit  to  them  or  to  the  land.  The 
court  did  all  it  could  do  to  confine  the  an- 
swers to  what  was  relevant,  and  failed  only 
because  of  the  apparent  persistency  of  the 
witness  In  answering  an  improper  question 
put  by  his  cmunsel.  The  error  of  counsel 
and  witness  could  only  be  cured  by  striking 
out  the  incompetent  testimony,  or  by  prop- 
erly eantioning  the  jury  against  it.  The 

refnslnx  to  strike  out  sncli  evldeoce.  Sanitary 
Diet.  T.  UcGairl,  86  111.  App.  892. 

And  IB  Bcbuylklll  Nar.  Co.  v.  Parr,  4  Watts 
*  8.  862,  it  was  said  that  If  tbe  dlmlnntloii  of 
the  coatom  In  a  mill  and  tavern  was  the  Immedi- 
ate or  necessary  conaequeace  of  the  alteration, 
by  a  navigation  company,  of  a  dam  In  a  stream 
npon  which  they  were  situated,  it  coald  not  Im 
■aU  that  It  might  not  be  ased  as  a  means  of 
aacertalnlog  the  extent  of  the  injury. 

So,  while  the  right  to  compensation  provided 
for  by  constitutional  provisions  cannot  be  lim- 
ited by  BtatQte,  It  may  be  extended,  and  statu- 
tory provisions  with  reference  thereto  which 
do  not  attempt  to  limit  tbe  right  are  control- 
ling. 

Thus,  thfl  .owner  of  lots  and  a  place  of  bnsl- 
nera  In  front  of  which  and  a  public  street  a 
railroad  Is  constructed  under  an  ordinance 
grnntlQg  a  right  to  construct  It  upon  paymmt 
of  all  damages  to  the  property  owners,  Is  en- 
titled to  damages  for  Interruption  to  his  bual- 
neas  daring  such  time  as  would  bave  been  nec- 
esaarlly  employed  In  accommodating  himself  to 
another  place  of  business  equally  eligible  and 
bis  removal  thereto,  to  be  ascertahied  by  proof 
of  the  pndtable  and  reasonable  profits  which 
might  have  l>een  made  npon  sales,  bad  there  been 
no  interruption  to  the  business.  St.  Louis,  V.  & 
T.  H.  a.  Co.  V.  Capps.  67  III.  607.  This  decl- 
rioB  would  seem  to  be  based  upon  a  construe- 
tlon  of  a  provision  of  tbe  ordinance  requiring 
the  payment  of  all  damages,  which  is  probably 
deemed  to  include  more  than  the  conetitatloual 
provision  for  compensation  for  property  taken 
or  Injured. 

For  a  similar  holding  not  based  on  a  partlc- 
nlar  statute,  see  Commissioners  of  Paries  & 
Boulevards  v.  Moesta,  91  Mich.  149,  51  N.  W. 
903.  and  Patterson  v.  Boston,  20  Pick.  160,  23 
Pick.  42&.  *nfra,  IV.  and  other  cases  cited  In 
that  subdivision. 

Bo.  the  owner  of  land  -consisting  In  part  of 
baUdlng  land  and  in  part  of  land  on  which  he 
bad  built  a  reservoir  In  order  to  supply  mills 
wblch  might  be  built  on  his  othw  land.  Is  en- 
titled to  compensation,  under  8  Viet.  diap.  18, 
I  68,  providing  that  In  estimating  compensation 
for  taking  land  the  Jury  or  arbitrators  are  to 
talK  Into  consideration  the  dainasee  o<.-casloned 
severance  from  other  lands  of  the  owner  or 
otherwise  Injnrlously  affecting  such  otber  lands, 
for  the  taking  of  the  part  consisting  of  building 
land  by  a  railroad, — not  only  for  tbe  value  of 
tbe  land  taken,  but  for  the  prospective  profits 
to  be  derived  from  supplying  from  bis  reser- 
voir water  to  the  mills  which  might  be  built  on 
tbe  land  taken,  tbe  mills  en  saeh  lands  being 
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question,  as  the  court  properly  said,  was 
not  one  of  benefit  to  plaintiffs,  but  to  th» 
land;  they  already  had  access  to  two  rail- 
roads, and  said  they  wanted  no  more,  there* 
fore  the  new  road  was  of  no  benefit  to 
them.  It  was  immaterial  what  they  want- 
ed. What  would  purchasers  in  the  market 
want,  was  the  test  to  determine  whether  tbe 
land  had  been  benefited.  As  a  general  rule 
the  manufacturer  thinks  his  property  spe- 
cially benefited  1^  the  construction  of  com- 
peting roads,  and  in  offering  to  sell  he  usea 
the  fact  of  accessibility  to  several  as  a  spe- 
cial inducement  to  purchasers  to  buy.  So 
it  is  wholly  unimportant  whether  these 
plaintiffs  wanted  another  railroad;  the  sin- 
gle question  was  whether  this  one  specially 
benefited  a  manufacturing  property  to 
which  was  carried  by  rail  raw  material,  and 
from  which  was  carried  to  market  the  fin* 


The  only  ones  Which  be  could  supply.  And  evi- 
dence of  such  proflts  is  proper,  and  receivable 
In  soob  case  for  the  purpose  of  arriving  at  what 
was  the  real  sum  to  be  awarded,  making  all 

proiwr  deductions,  tbe  profits  being  spoken  of 
In  the  same  way  as  the  rents  and  profits  of  an 
estate.  Ripley  v.  Great  Northern  R.  Co.  L.  R. 
10  Ch.  435,  31  U  T.  N.  8.  869,  23  Week.  Bcp. 

And  In  Cameron  v.  Charing  Cross  R.  Co.  1ft 
C.  B.  N.  8.  480,  S3  L.  J.  C.  P.  N.  8.  818,  10  Jur. 
N.  S.  63C,  10  L.  T.  N.  S.  381,  12  Week.  Rep.  803, 
It  was  held  that  expectation  of  profits  from  the- 
exerclae  of  one's  abilities  In  bnslness  carried  on 
upon  lands  la  an  Interest  In  tbe  land,  so  that 
loss  of  trade  occasioned  by  the  obstruction  of  m 
passageway  leading  to  a  thoroughfare  In  which 
one's  shop  is  situated,  whereby  customers  are 
prevented  from  coming  there,  is  a  particular 
damage  In  respect  to  which  the  party  Is  mtltled 
to  compensation  under  lands  danses  consolida* 
tlon  act  1845.  i  68,  entitling  a  party  whose- 
lands  are  taken  for  the  construction  of  a  rail- 
road or  Injuriously  affected  thereby  to  compen- 
sation. 

And  Senior  v.  Ifetropolitan  B.  Co.  S  Bnrlst. 
*  C.  358,  82  L.  J.  Bxcb.  N.  &  22S,  0  Jor.  N.  8. 
802.  8  L.  T.  N.  8.  644,  11  Week.  Rep.  836,  held 
that  lORS  of  trade,  profits,  and  goodwill  oc<;a- 
sloned  by  the  obstruction  of  a  highway  during 
the  execution  of  the  works  of  a  railroad  com- 
pany is  an  biJuriouB  affecting  of  the  tradesman's 
Interest  in  his  premises,  which  entitles  blm  to 
compensation  therefor  under  that  act. 

in  Illcket  V.  Metropolitan  B.  Co.  5  Best  & 
a.  149.  34  L.  J.  Q.  B.  N.  8.  257,  11  Jor.  N.  8. 
260,  12  L.  T.  N.  S.  79,  18  Week.  Rep.  456,  bow- 
ever.  It  was  said  that  tiie  cases  to  tbe  contrary 
— Senior  v.  Metropolitan  R.  Co.  2  HurlsE.  &  C. 
2.18,  82  li.  J.  Bxch.  N.  B.  226.  9  Jur.  N.  8.  802.  8 
L.  T.  N.  S.  644,  11  Week.  Rep.  836,  and  Cam- 
eron V.  Charing  Cross  R.  Co.  16  C.  B.  N.  S.  430, 
33  L.  J.  C.  P.  N.  8.  318,  10  Jur.  N.  S.  635,  10 
L.  T.  N.  8.  881,  12  Week.  Rep.  803,  tupra.  and 
tbe  same  case  In  the  court  below — were  all 
founded  upon  the  supposed  effect  of  the  Judg- 
ment In  the  exchequer  chamber  In  Chamberlain 
V.  West  End  of  London  ft  C.  P.  R.  Co.  2  Beat  A 
S.  617,  82  L.  3.  Q.  B.  N.  8.  173,  9  Jur.  N.  8. 
1051,  8  L.  T.  N.  8.  149,  11  Week.  Rep.  472; 
and  that  If  that  judgment  has  been  misunder- 
stood, these  cases,  so  far  as  they  are  founded 
on  that  misconception,  are  to  be  corrected ;  and 
that  in  tbe  latter  case  the  damages  were  given 
on  account  of  Injury  done  to  tbe  plaintiff"* 
hoDses  by  the  railway  works,  and  there  was  no- 
claim,  and  eould  be  iirne.  In  respect  of  loss  of 
actual  profits  by  tbe  cbstmotjon,  ^bMause  ittae 
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iahed  product.  These  plaintiffs  may  hare 
■owned  securities  in  the  other  roads;  may 
have  had  friendly  relations  with  their  offi- 
<XTB  and  managers,  and  for  other  reasons 
may  not  hare  desired  increased  facilities 
for  shipment  on  •  new  road.  If  the  new 
road  added  to  the  market  value  (tf  this 
jiropert7,  specially,  as  distinguished  from 
■the  benefit  to  all  property  by  such  an  im- 
provement, the  defendant  had  a  right  to  a 
proper  consideration  of  the  fact,  without  re- 
^rd  to  plaintiffs'  wishes  in  the  matter,  and 
the  jur^  should  hare  been  so  inatructed  in 
the  plainest  terms. 

There  is  nothing  in  the  charn  of  the 
learned  judge  of  the  court  bdow  iraich  oon- 
flicts  with  uie  oft-repeated  rules  of  law  ap- 
plicable to  such  cases.  In  the  abstract  it 
18  rigidly  cwrect,  snd  if  it  had  been  ad- 
dressed to  a  juiy  of  lawyers  would  prob- 
■ably  have  controlled  them  in  their  conclu- 

lionses  bad  never  been  Inh^lted  and  some  of 

tliem  never  completed,  and  that  it  la  certain 
that  tbe  bouses  themselves  were  fonnd  to  be 
tujurlouslr  affected,  and  for  that  Injury  the 
compensation  was  awarded,  tbe  principle  of 
that  case  being  that  a  house  is  affected  br  the 
relation  of  its  situation  to  the  adjoining  high- 
way. 

And  la  Rlcket  v.  Hetropolltan  B.  Co.  B  Best 
.*  8.  149,  84  L.  J.  Q.  B.  N.  8.  257,  11  Jor.  N.  S. 
260,  12  L.  T.  N.  8.  75.  18  Week.  Bep.  456,  t»- 
pm,  and  L.  B.  2  H.  L.  175,  36  L.  J.  Q.  B.  M.  8. 
HQS,  16  L.  T.  N.  8.  542,  15  Week.  Rep.  987,  It 
was  held  that  the  loss  of  profits  and  custom  of 
a  public  house  situated  In  a  street  or  passage 
l>etween  which  and  another  street  or  passage 
was  a  public  footway  opposite  the  pabllc  bouse, 
-caused  the  act  of  a  railroad  company,  Is 
-the  exercise  of  Its  power  under  tbe  English  rail- 
way act  of  forming  a  tunnel  under  the  latter 
passage  or  street,  and  putting  op  a  hoarding  on 
■eacb  side  of  tbe  street,  and  placing  steps  to  en- 
-able  toot  passmgcn  to  pass  up  one  side  and 
■down  tbe  other  over  the  boarding,  which  ob- 
stmction  diminished  the  number  of  foot  passen- 
gers passing  to  and  fro  along  tbe  street  upon 
which  tbe  public  house  was  situated,  thus  caus- 
ing tbe  ttafflc  of  tbe  house  to  fall  off,  and  which 
trafflc  never  returned  after  the  footway  was  re- 
nte red.  l8  not  an  injurious  affecting  of  the  boose 
within  the  meaning  of  I  68  of  the  lands  elanses 
consolidation  act  of  184D,  for  which  tbe  owner 
is  entitled  to  compensation,  where  no  lands  had 
been  taken. 

And  tenants  of  pabltc  houses.  In  tbe  neigh- 
borhood of  which  a  dock  company  empowered 
by  the  statute  to  make  a  new  entrance  to  Its 
•dock,  and  to  purchase  bouses,  lands,  etc.,  bad 
piirchnsed  bonaes  and  taken  them  down,  and 
stopped  up  vrays  on  tbe  lands,  and  provided 
sluices,  bridges,  and  roads,  etc.,  communicating 
with  the  docks  and  works,  are  not  entitled  to 
■compensation  under  the  act  empowering  such 
work,  providing  for  compensation  of  any  person 
who  should  be  injured  In  bis  eatate  or  Interest 
therebj,  on  the  theory  that  the  pulling  down  of 
premises  and  obatmcttng  of  access  had  dimin- 
ished the  resort  of  persons  to  their  bouses,  and 
thereby  reduced  their  profits  and  business.  Rex 
-r.  London  Pock  Co.  6  Ad.  &  El.  163,  6  Nev.  & 
U.  390,  2  Hurlst.  Sc  W.  267. 

But  lessef-s  of  adjacent  property  injured  by 
Ihe  construction  of  a  viaduct  over  the  tracks 
«f  a  railroad  where  It  crosses  a  public  street 
are  parties  Interested  In  the  land  within  the 
meaning  of  an  nvt  providing  for  tbe  compcnsa- 
tioo  of  owners  or  persons  interested  In  ihe  lands 
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sions  upon  thfr  evidence.  But  what  defend- 
ant had  a  right  to  expect,  nay,  to  demand, 
was  not  alone  a  perfunctory  statement  of 
the  law,  which  the  jury  seems  not  to  have 
understood,  or  if  uwlo'stood  to  hava  disre- 
garded, but  also  a  calling  of  tiieir  atten- 
tion to  the  particular  points  in  dispute  oa 
the  evidence,  and  then  pointing  out  to  them 
their  plain  duty  as  to  a  finding  of  fact  from 
the  weight  of  it;  then  their  duty  to  apply 
the  law  to  the  fa^ct  so  found.  The  inadmis- 
sible evidence  as  to  f  utiire  profits  and  the  in- 
consistent theories  of  plaintiffs  by  which 
was  lugged  in  the  lar^  value  of  the  contents 
of  the  wareroora,  which  was  inadmiasiblo  on 
either  theory,  probably  had  mudi  to  do  wiUi 
what  seems  to  us  a  verdict  decidedly  against 
the  weight  of  tbe  evidence. 

The  judgment  it  reoeraedt  and  «  venire 
faoiaa  de  novo  awarded. 


taken  or  Injured,  and  entitled  to  recover  for  tbe 

diminished  rental  value  of  the  property,  its 
Qrade  Crossing  Comrs.  17  App.  DIv.  64,  44  M. 
Y.  tiupp.  844,  Affirmed  in  1C4  N.  Y.  550,  49  H. 
B.  127. 

IV.  LotM  of  profits  from  aiupention  of  bwiaest 

whiUe  moving. 

8ome  of  the  cases  have  permitted  evidence  of; 
and  a  recovery  for,  profits  lost  by  the  auspen- 
sIoQ  of  business,  where  it  has  to  be  moved 
during  tbe  time  required  for  obtaining  another 
situation,  and  for  moving.  This  allowance  is 
based  upon  tbe  theory  that,  as  the  loss  of  pro- 
fits from  the  suspension  of  business  while  mov- 
ing would  enter  Into  tbe  consideration  of  tbe 
price  to  be  charged  by  an  owner,  voluntarily 
selling,  It  should  also  be  considered  In  determin- 
ing tbe  market  valne  In  case  of  a  compniaory 
sale  under  eminent  domain  proceedings. 

Thus,  landowners  doing  a  Ineratlve  business 
upon  their  land.  In  which  the  locality  and  Its 
surroundings  has  some  bearing  on  Its  value,  are 
entitled  to  recover  In  railroad  condemnation 
proceedings,  apart  from  the  money  value  of  the 
property  Itself  such  a  snm  that  they  will  lose 
nothing  by  the  Intermptlon  of  their  business 
and  Its  damage  by  tbe  change.  Grand  Rapids 
A  I.  B.  Co.  V.  Welden,  70  Hlch.  890,  88  N.  W. 
294. 

And  evidence  of  the  average  monthly  profits 
of  a  business  condneted  on  premises  held  under 
lease,  sought  to  be  condemned  for  railroad  pur- 
poses under  the  Illinois  eminent  domain  act,  la 
not  subject  to  objection  wben  limited  to  the 
question  of  the  losses  which  would  be  Incurred 
by  the  suspmsion  of  business  transacted  oa  tbe 
premises  during  tbe  time  necessarily  consumed 
In  moving.  Atchison.  T.  ft  8.  F.  R.  Co.  T. 
Schneider,  127  111.  144,  3  L.  R.  A.  423,  20  N.  B. 
41. 

So,  a  landowner  abould  be  permitted,  in  a 
proceeding  to  take  lands  for  tbe  purpose  of  wi- 
dening a  street,  to  recover  forlossofprofltsocea- 
sloned  by  the  InterruptlMi  of  his  business,  which 
he  can  show  with  reasonable  certainty  will  oc- 
cur during  tbe  time  it  will  necessarily  be  inter- 
rupted.  Commissioners  of  Parks  h  Boulevards 

V.  Hoesta.  91  HIcb.  149,  61  H.  W.  908. 

And  the  damages  to  the  lessee  of  a  store 
for  years,  who  covenanted  to  keep  the  premises 
In  repair,  the  front  part  of  whose  lot  was  taken 
and  the  front  wall  of  tbe  building  cut  off  by  the 
city  for  tbe  punwse  of  widening  the  street, 
which  he  Is  entitled  to  recover  of  the  city  for 
being  deprived  of  the  use  of  the  store,  are  to  be 
computed  for  such  time  as  would  l^s  rcaaonaWy 
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tMCMnrj  to  reinoTC  him  goods  and  make  the  re- 
ipaln  and  move  back  as&ln,  and  he  li  to  be  re- 
tuanerated  for  the  loss  of  tike  Talue  of  the  store 
to  him  for  that  period,  and  for  the  diminished 
> Talue  of  the  premises  cansed  by  the  taking  of 
part  for  the  resldoe  of  the  term.  Bat  he  Is 
>Dot  entitled  to  damagei  tor  lose  of  custom  occa- 
siooed  b7  hia  being  bilged  to  occapj  a  less  ad- 
▼aatageoos  place  of  business  while  the  repairs 
were  being  made.  Patterson  t.  Boston,  80 
Pick.  159. 

Nor  fur  Imaglnarr  or  speculative  losses  arls- 
<lng  from  the  remonl  occasioned  by  customers 
'leHTlng  him  and  resorting  to  other  stores,  loss 
■of  goodwill,  mn  of  custom,  and  the  like.  Pat- 
tcrson  T.  Boston,  23  Pick.  425. 

So,  a  landowner  running  a  brewery  upon  his 
land  Is  mtltled  to  compensation  where  his  lands 
are  taken  for  the  purpose  of  making  a  new  dock 
And  other  works  connected  therewith  under 
SUt.  7  ft  8  Vict.  chap.  108.  i  117,  providing  for 
compensation  for  any  damages  sustained,  not 
■only  for  the  premises  actually  taken,  but  for 
losses  which  he  would  sustain  by  faeTlug  to  give 
-up  his  business  as  a  brewer  until  he  could  ob- 
tain other  suitable  premises  for  carrying  It  on. 
Jvbb  T.  Hull  Dock  Co.  a  Q.  B.  44S,  8  Ballv. 
Cmm.  790,  IS  L.  J.  Q.  B.  N.  S.  408.  11  Jar.  15. 

Id  the  above  case  Rex  v.  London  Dock  Co.  6 
Ad.  4  Bl.  163.  6  Ner.  &  M.  390,  2  Hnrlst.  &  W. 
207.  aufra.  III.  e.  was  distinguished  opon  the 
.^ratind  that  In  that  ease  no  part  of  the  premises 
liad  been  taken  or  touched. 

So,  In  Metropolitan  West  Side  Blev.  R.  Co.  ▼. 
Sl^el,  161  III.  038,  44  N.  B.  276,  wbich  was  a 
proceeding  to  condenu  certain  leasehold  Inter- 
sets  lo  real  estate  for  the  purpose  of  the  con- 
«tnictlon  of  an  elevated  railway,  the  owner  of 
such  Interest  claimed  to  be  entitled  to  the  cost 
-of  removal  and  loss  of  profits  during  the  time 
of  removal  and  of  establishing  in  another  place. 
The  court  refused  to  determine  whetber  the 
damages  should  have  been  confined  to  the  fair 
narket  value  of  tiM  leasehold  interest  eon- 
•demned,  where  the  trial  had  proceeded  substan- 
tially through  its  entire  course,  until  the  erl- 
■dence  was  concluded,  upon  tbe  theory,  appar- 
ently adopted  by  all  parties,  that  tbe  claimant 
-was  entitled  to  be  reimbursed  for  the  damages 
wliieb  tbe  erldenee  might  fairly  show  he  had 
jmatalned;  and  said,  that  It  bad  never  held 
that  the  rule  that  the  measure  of  damages  is 
tbe  market  value  of  the  property  condemned 
■wum  wlthoot  exception,  and  that  cases  may  not 
mrlse  wboi  proper  observance  of  tbe  constlta- 
tional  provision  that  private  property  shall  not 

taken  or  damaged  for  public  use  without  Just 
compensation  may  not  require  the  payment  of 
'damages  actually  sastalned  other  than  those 
measored  by  the  value  of  tbe  property  taken, 
•mt  tbe  cooteated  question  in  the  case  was  as  to 
the  cost  of  removal  of  personal  property  from 
4be  premises  taken. 

And  see  also,  on  the  question  of  damages  for 
interruption  of  business,  St.  Z<ouU,  V.  it  T.  H. 
B.  Co.  V.  Cappo,  67  III.  807.  imfra.  III.  e. 

A  lessee  of  a  wharf,  however.  Is  not  entitled, 
on  an  assessment  of  domsges  for  the  taking  of 
the  wharf  under  the  right  of  eminent  domain, 
to  recover  compensation  for  the  loss  of  tbe  earn- 
ings and  the  profits  of  his  business  for  the 
period  for  which  the  business  was  temporarily 
sflovsndea  or  intwmpted  by  removing  from  the 
old  to  another  location,  where  tbe  taking  waa 
OB  January  5,  and  his  lease  expired  on  Hay  1, 
when  he  would  have  had  to  leave,  and  could 
liave  recovered  nothing  for  being  forced  to  do 
«o.  Emery  v.  Boston  Terminal  Co.  (Uass.)  69 
y.  B.  768. 

And  a  railroad  company  whlcb.  Instead  of 
taking  premises  consisting  of  a  hotel,  condemned 
tat  tbe  oonstmctlon  of  their  road,  when  they 
41  L.  R.  A. 


ought  to  have  taken  them,  and  have  had  the 
compensatlona  at  once  aaaeased,  allowed  the 
matter  to  stand  over  for  two  years,  can  only 
be  held  liable  to  a  lessee  from  year  to  year  for 
the  Talus  of  his  Interest  In  the  premises  and 
the  goodwill,  and  not  also  In  respect  to  the  de- 
preciation In  his  profits  during  the  two  years 
since  the  company  should  have  taken  posses- 
sion, caused  by  tbe  works  of  the  railroad  and 
tbe  pulling  down  of  the  neighboring  bouses, 
where  the  tenant  holds  by.  Instead  of  applying 
to  a  court  of  law  and  Insisting  upon  tbe  com- 
pany proceeding  with  the  purchase,  as  he  might 
have  done  by  law.  Reg.  v.  Vaughan,  L.  R,  4 
Q.  B.  IWi,  38  L.  J.  U.  C.  N.  S.  49,  17  Week.  Rep. 
115.  In  this  case  the  statute  entitled  the  ten- 
ant to  compensation  for  any  loss  or  Injury. 
But  the  case  seems  to  have  gone  upon  tbe  the- 
ory that  the  loss  of  profits  waa,  under  the  cir- 
cumataaces,  tbe  tenant's  own  fault. 

And  In  St.  Louis,  K.  &  N.  W.  R.  Co.  V.  Knapp, 
8.  ft  Co.  Co.  (Ho.)  61  B.  W.  800,  It  was  held 
that  loss  of  profits  and  expense  of  moving  are 
not  to  be  estimated  as  distinct  elements  of  dam- 
age. 

And  In  Becker  v.  Philadelphia  ft  R.  Terminal 
B.  Co.  177  Pn.  262,  86  L.  B.  A.  588.  86  AU. 
017,  It  was  beldTthat  loss  of  profits,  caused  by 

the  removal  of  a  business.  Is  not  an  element  of 
damages  to  be  paid  for  by  a  railroad  company 
for  the  taking  of  the  land  on  wblch  tbe  buslnesa 
was  formerly  carried  on.  And  see  also  Cobb  v. 
Boston,  109  Mass.  438,  tupra.  III.  b. 

And  attention  Is  here  called  to  the  cases 
holding  generally  without  apparent  qualifica- 
tion that  loss  of  profits  Is  not  an  element  of 
damage  Id  eminent  domain  proceedings. 

In  any  event,  however,  the  loss  and  expense 
of  removal  cannot  be  considered  unless  a  suffi- 
cient foundation  therefor  has  been  laid,  so 
'  that  their  consideration  will  simply  aid  the 
Jury  and  court  In  determining  tbe  fair  cash 
value  of  the  property  in  view  of  Its  present 
use.  Braun  v.  Metropolitan  West  Side  Kiev. 
B.  Co.  166  IlL  484,  46  N.  B.  974. 

T.  iSummary. 

While  at  first  blush  tbe  decisions  on  tbis  *ob- 
}ect  appear  to  be  conflicting,  It  seema  to  be  well 
established  that  the  measure  of  damages  In 
eminent  domain  cases  Is  the  market  value  of  the 
property  taken  without  reference  to  the  ques- 
tion as  to  what  profits  might  be  made  by  using 
the  property  for  business  purpoeee,  tbe  question 
as  to  whether  profits  would  have  beoi  realised 
being  uncertain  and  contingent ;  and  when  only 
part  of  the  property  Is  taken,  or  where  It  Is 
merely  Injured  and  not  taken,  the  measure  of 
damages  as  to  the  part  not  taken,  or  as  to  the 
whole  where  the  property  Is  merely  Injured  but 
not  taken,  is  the  depreciation  In  the  market 
value  of  the  property,  and  not  the  profits  which 
might  have  been  made  In  bUBlness  carried  on  on 
the  property  but  for  the  taking  or  Injury. 

Profits  are  to  be  considered,  however,  not  as 
an  element  of  damage,  but  as  evidence  bearing 
on  the  question  of  market  value,  whenever  they 
arise  from  a  use  of  the  land  taken  or  injured, 
or  whenever  they  are  so  connected  wltb  tbe  land 
In  question  as  to  affect  Its  market  value. 

These  roles  apply  equally  whether  the  per- 
son seeking  compensation  la  tbe  owner  or  s 
lessee,  tbe  diminution  of  the  nine  of  bis  In- 
terest being  the  measure  In  the  latter  case. 

But  profits  are  to  be  considered  where  the 
property  to  be  taken  consists  of  a  franchise,  as 
the  valne  of  a  franchise  Is  goreriMd  largely  by 
Its  productive  capacity. 

.  The  rule  has  also  been  acted  upon  £6  some  e:^- 
tent,  and  might  be  deemed  to  be  general,  though 
there  are  decisions  to  tfie  contrary,  tbat  tbe 
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profits  whfcb  might  have  been  made  daring  the 
period  required  for  removing  to  another  proper 
iltuBtion,  where  moving  Is  rendered  neceesarj, 
are  to  be  allowed,  the  theory  being  that  a  Tolun- 
tary  seller  would  take  that  natter  Into  consid- 
eration In  fixing  the  price  of  hit  property,  and 
that  iberefora  It  aboald  be  considered  In  case 
of  an  iDTOlnntaty  or  compulsory  sale,  a  taking 


of  property  for  public  use,  doe  comiMnsatioffc> 
having  bees  made,  being  in  effect  an  Inrolun* 
tarj  and  compulsory  sale. 

it  would  appear  that  under  any  clrcumstances- 
a  recovery  for  loss  of  profits  would  be  Impos- 
sible when  compensation  for  the  taking  of  piw- 
erty  li  provided  for  only  as  distinguished  fron- 
the  taking  or  Injury  thereof.  F.  H.  B. 
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Frank  FULLER,  Appt^ 

V. 

Barton  HUFF  et  oL 
(104  Fed.  Rep.  141.) 

1.  The  term  **liCKlt]i  food"  e«KBOt  be 
a  tcebBleml  tnUlemarIc,  either  with  or 
without  the  word  "company,"  as  the  term  Is 
descriptive  of  quality. 

S.  A  m«rlc*  najnet  or  phrase  that  has 
been  so  used  by  a  persoa  la  oonnec- 
tloa  with  hia  baalncss,  or  articles  of 
merchandise  as  to  become  identified  there- 
with and  Indicate  to  the  public  that  such  ar< 
tides  emanate  from  him  cannot  be  used  by 
others  so  as  to  lead  purchasers  to  believe 
that  the  articles  for  sale  are  his,  or  so  as  to 
obtain  the  benefit  of  the  market  be  has  built 
ap  thereunder. 

S.  The  use  ot  the  name  "health  food" 
to  describe  foods  which  the  manufacturer 
had  previously  called  "sanitarium  foods"  may 
l>e  prevented  by  Injunction  at  the  suit  of  an- 
other manufacturer  which  bad  used  the  name 
for  eighteen  years  before,  even  If  the  defend- 
ant may  have  been  Innocent  In  adopting  the 
same  name,  where,  after  It  had  learned  of  the 
oomplalnaot's  prior  use.  It  continued  to  use 
the  term  In  spite  of  remonstrance,  with  a 
icuaranty  to  Ite  purchasers  against  suits, 
though  the  packages  plainly  state  the  namu  of 
the  manu^cturer.  and  do  not  imitate  or  re- 
semble In  external  appearance  tba  packagea 
of  the  complainant. 

(July  5,  1900.) 

APPEAL  by  complainant  from  a  deerco  of 
the  Circuit  Court  (tf  the  United  Staten 
for  the  Southern  District  of  New  York  in 
favor  of  defendants  in  a  suit  to  enjoin  the 
use  of  the  vrords  "Health  Food  Company." 
Reversed. 

Tlie  facts  are  stated  in  the  opinion. 
Before  Wallace,  Lacombe,  and  Bhipman, 
Circuit  Judges. 

ifr.  Charles  O.  Coe,  for  appellant: 
The  tradename  has  become  of  such  value 
to  the  complainant  that  its  use  another, 
either  in  the  identical  form  or  in  a  similar 
form,  distinguished  only  by  an  immaterial 
prefix,  should  be  enjoined  as  an  invasion  of 
the  goodwill  thus  acquired  In  the  name  b7 
the  complainant. 

Chaa.  8.  Higgina  Co.  v.  Higgins  Soap  Co. 
144  N.  y.  468,  27  L.  R.  A.  42,  39  N.  E.  490; 


Merchants'  Detective  Aaao.  v.  Detective- 
Mercantile  Agency,  25  III.  App.  256;  New- 
ly V.  Oregon  C.  R.  Co.  Deady,  009,  Fed.  Caa. 
No.  10,144;  Weinstock,  L.  £  Co.  v.  Mark*, 
109  Cal.  529,  30  L.  R.  A.  182,  42  Pac.  142; 
Denniaon  Mfg.  Co.  v.  Thomaa  Mfg.  Co.  94 
Fed.  Rep.  651;  Singer  Mfg.  Co.  v.  Juno 
Mfg.  Co.  163  U.  S.  169,  41  L.  ed.  118,  Ift 
Sup.  Ct.  Rep.  1002;  Anierioan  Waltham 
Watch  Co.  V.  United  States  Watch  Co.  173 
Mass.  85,  43  L.  R.  A.  826.  S3  N.  E.  141; 
American  Waltham  Wateh  Co.  v.  Bandtnam^ 
96  Fed.  Rep.  350;  Qoodyeair'B  India  Rubber 
Qlcve  Mfg.  Co.  v.  Goodyear  Rubber  Co.  128 
U.  S.  598,  32  L.  ed.  535,  9  Sup.  Ct.  Rep. 
166;  Atwater  v.  Caatner,  32  C.  C.  A.  77,  60' 
U.  S.  App.  394,  88  Fed.  Rep.  642. 

The  use  of  the  prefix  "sanitarium"  or  tbe- 
name  "Battle  Creek,"  in  connoction  with 
the  complainant's  tradename,  "Health  Food 
Co.,**  does  not  enable  the  d^nduibi,  under 
the  law,  to  escape  infringement. 

Celluloid  Mfg.  Co.  v.  Cellonite  Ufg.  Co. 
.32  Fed.  Rep.  97;  ffier  v.  Abrahama,  82  N. 
Y.  619,  37  Am.  Rep.  589;  Royal  Baking 
Powder  Co.  v.  Mason,  Price  &  Stcnart, 
Trademark  Caa.  80;  Tfew  Borne  Sewing 
Mach.  Co.  V.  Bloomingdale,  69  Fed.  Rep. 
234;  Shvpard  v.  Stuwt.  Price  ft  Steuart, 
Trademark  Caa.  193;  Hohner  v.  Oratz,  52' 
Fed.  Rep.  871;  Oarlabad  v.  Kutnoto,  18  C. 
C.  A.  24,  36  U.  S.  App.  750.  71  Fed.  Rep. 
167;  Brooklyn  White  Lead  Co.  v.  Maaury^ 
25  Barb.  416;  Leo  v.  Haley,  L.  R.  5  Ch.  156; 
Afatsell  V.  Flanagan,  2  Abb.  Pr.  N.  S.  469; 
Holmes.  B.  d  H.  v.  Holmes,  B.  <t  A.  Mfg. 
Go.  37  Conn.  278,  9  Am.  Rep.  324 ;  Hogg  v. 
Kirby,  8  Ves.  Jr.  215;  Sanders  v.  Jacob.  20 
Mo.  App.  96:  Mossier  v.  Jacoha,  66  111. 
App.  571;  International  8oo.  v.  Interna- 
tional Boc.  59  N.  Y.  Supp.  785 ;  Van  Auken 
Co.  V.  Van  Aufcen  Steam  Specialty  Co.  57 
111.  App.  240;  Cody  v.  Behulte,  19  R.  I.  193, 
29  L.  R.  A.  524,  32  Atl.  815;  Inveator  Pub. 
Co.  V.  Dobtnaon,  72  Fed.  Rep.  603;  8. 
Howes  Co.  V.  Hovea  Grain-Cleaner  Co.  \9 
App.  Div.  625,  46  N.  Y.  Supp.  105;  \Ve\n- 
stock,  L.  <£  Co.  V.  Marka,  103  Cal.  529,  30 
L.  R.  A.  182,  42  Puc.  142;  Hioel  v.  Bllia.  89 
Fed.  Rep.  978;  W.  A.  Oainca  <£  Go.  v.  Les- 
lie, 25  Misc.  20,  54  N.  Y.  Supp.  421 ;  Roy 
Watch  Case  Co.  v.  Camm  Roy  Watch  Case 
Co.  28  Misc.  45,  58  N.  Y.  Supp.  979;  Block 


NoTB. — For  protection  of  tradenames,  even 
when  there  Is  no  valid  trademark,  see  also 
Weener  v.  Brayton  (Mass.)  8  I*.  R.  A.  041 ; 
Prince  VUg.  Co.  v.  Prince's  Metallic  Paint  Co. 
(N.  T.)  17  L.  B.  A.  129 ;  Scott  r.  Standard  OII>' 
51  L.  R.  A. 


Co.  (Ala.)  31  L.  R.  A.  374  ;  American  Waliham- 
Watch  Co.  V.  United  Slate*  Watch  Co.  (Mass.) 
43  L.  B.  A.  826;  and  I'lllKburj-Washburn  Flour- 
Mills  Co.  V.  Eagle  (C.  C.  App.  7tb  C.^  41  L. 
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-T.  Standard  Dietilling  A  Dittributing  Co. 
^6  Fed.  Rep.  978;   North  Cheshire  d  M. 
Brewery  Co.  v.  Manchester  Brewery  Co, 
C1899j  A.  C.  83. 

The  claiin  that  the  defendants  had  no  in- 
tention  to  deceive  is  immaterial  under  the 
Imw. 

Tarrant  v.  Boff,  22  O.  C.  A.  644,  45  U. 
S.  App.  143,  76  Fed.  Rep.  S59;  Taettdstioks- 
fabrtka  Akticbolagat  Vulcan  v.  Myera,  139 
N.  y.  3C4.  34  N.  E.  904. 

The  defendants  are  not  innocent  infring- 
ers, because  thej  continued  to  infringe  after 
being  notified  to  cease  infringing. 

Orr  T.  Johtuton,  h.  R.  13  Ch.  Div.  434; 
Singer  MocMm  Mfg.  Co.  v.  Wilton,  L.  R.  3 
App.  Cas.  376;  Army  Society  v.  Army  So- 
ciety of  India,  8  R.  P.  G.  420;  Coehrane  t. 
MacNieh  [1896]  A.  C.  230, 

It  is  not  required  that  the  complainant 
should  prove  that  persons  have  been  actually 
-deceived.  Liability  ai  deception  is  sufli' 
naent. 

Fiwoher  v.  Blank,  138  K.  Y.  244.  33  N.  E. 
IMO;  TaendatickafahrikM  Akticbolagat  Vul- 
■OM  T.  Myera,  139  N.  Y.  367.  34  N.  E.  004. 

Measra.  Thoauui  B.  Kerr  and  Drmry 
W.  Ooop«r,  for  appellees: 

Trademarks  may  be  divided  into  two  gen- 
eral classes,  as  follows: 

1.  Symbols,  names,  words,  or  phrases 
which  have  no  natural  relation  to  the  ar- 
ticles upon  or  in  connection  with  which 
they  are  used,  being  neither  descriptive  of 
the  same  or  their  qualities,  nor  indicative 
of  the  geographical  locality  of  their  origin, 
tntt  omDtt  their  significance  and  value  to 
their  arbitrary  selection  and  use  in  connec- 
tion with  the  articles  to  which  they  have 
been  applied.  These  are  true  trademarks, 
in  which  an  absolute  l^fal  right  may  be  ac- 
quired by  adoption  and  use. 

2.  Symbols,  names,  words,  or  phrases 
irfaich,  bang  deaeriptive  of  quality,  charac- 
teristies,  or  material,  or  indicative  of  place 
of  ori^n.  or  in  common  use,  or  having  been 
abandoned  to  the  public,  are  not  capable  of 
-exclusive  appropriation.  When  such  a 
mark,  name,  or  porase  has  been  so  used  by 
a  person  in  connection  with  his  business  or 
articles  of  merchandise  as  to  become  iden- 
tified therewith  and  indicate  to  the  public 
that  audi  articles  emanate  from  him,  the 
law  will  prohibit  others  from  so  using  it  as 
to  lead  purchasers  to  believe  that  ttie  ar- 
ticles th^  sell  are  his,  or  so  as  to  obtain 
the  benefit  of  the  market  he  has  built  up 
thereunder. 

Denniaon  Mfg.  Co.  v.  Thomas  Mfg.  Co.  04 
Fed.  Rep.  651 ;  Reddaway  v.  Bwnham 
{1890]  A.  C.  199;  Anheuaer-Buach  Brewing 
Aaao.  V,  Piza,  24  Fed,  Rep.  149;  McLean  v. 
Fleming,  96  U.  S.  245,  24  L.  ed.  828. 

Such  deceptive  use  of  trademarks  and 
tradenames  which  are  not  capable  of  exclu- 
sive appropriaticm,  but  which  have  become 
identified  with  the  goods  of  others,  is  known 
«■  "unfair  competition,"  and  will  be  prohib- 
ited by  the  law. 

It  is  incumbent,  then,  on  any  person  de- 
eiring  to  nse  suith  trademarks  or  trade 
Jll  L.S.  A. 


names  to  use  them  in  such  a  way  that  his 
goods  will  not  be  confused  with  those  of 

others. 

If  his  goods  are  plainly  marked  vritii  his 
name  or  other  mark  clearly  denoting  that 
they  are  of  his  manufacture,  and  not  of 
others',  and  are  put  up  in  dissimilar  pack- 
ages, or  other  means  are  adopted  which  will 
prevent  confusion  between  tnem  and  those 
of  others,  his  rijjbt  to  use  sueh  marks  or 
names  in  fair  and  open  competition  cannot 
be  denied. 

No  one  can  claim  protection  for  the  ex- 
elusive  use  of  a  trademark  or  tradename 
which  would  practically  give  him  a  monop- 
oly in  the  sale  of  any  goods  other  than 
those  produced  or  made  by  him. 

Delaware  de  H.  Canal  Co.  T,  Clark,  13 
Wall.  322,  20  L.  ed.  683. 

The  addition  of  the  word  "company"  or 
its  abbreviation  "Co."  to  "Health  Food" 
does  not  make  the  phrase  a  legitimate  trade- 
name capable  of  exclusive  appropriation. 

Goodyear'a  India  Rubber  Qlove  Mfg.  Co. 
V.  Goodyear  Rubber  Co.  128  U.  8.  608.  32 
L.  ed.  635,  0  Sup.  Ct.  Rep.  166. 

Shlpnan,  Circuit  Judge,  delivered  the 

opinion  of  the  court: 

The  complainant,  Frank  Fuller,  a  citizen 
of  New  Jersey,  commenced  in  the  year  187.6, 
under  the  name  of  "Health  Food  Company," 
to  sell  in  the  city  of  New  York  cereal  prod- 
ucts prepared  for  food,  and  has  continued 
to  the  present  time  in  that  business  and  in 
the  use  of  the  same  name,  under  which  he 
has  extensively  advertised  his  goods  by  cir- 
culars, and  in  newspapers  and  magazines, 
at  a  cost  of  from  $76,000  to  $100,000.  He 
has  established  agencies  in  Brooklyn,  Chica- 
go, Boston,  Washington,  Philadelphia,  St. 
Louis,  and  Oakland.  The  name  "Health 
Food  Company"  is  displayed  prominently 
upon  the  packages  in  which  the  various  ar-  . 
tides  are  presented-  to  the  consumers. 
About  fifty  different  articles  have  been  thus 
placed  upon  the  market.  The  business  has 
become  large,  and  the  name  is  unquestion- 
ably valuable  to  the  complainant.  In  Octo- 
ber, 1876,  John  H.  Kellogg  took  charge, 
and  has  continued  to  be  in  charge,  of  the  in- 
stitution popularly  known  as  the  "Battle 
Creek  Sanitarium,"  but  incorporated  in  pur- 
suance of  the  laws  of  the  state  of  Michigan, 
in  1867,  under  the  name  of  the  "Health  Re- 
form Institute."  This  corporation  is  the 
owner  of  a  large  sanitarium,  having  branch 
institutions  at  various  places,  and  has  es- 
tablished in  this  country  and  elsewhere  sub- 
organizationB  for  the  promotion  of  charit- 
able and  missionary  work.  The  Battle 
Creek  Sanitarium  recommended  to  its  pa- 
tients particular  kinds  of  cereal  foods,  and 
entered  upon  the  business  of  manufacturing 
and  selling  these  articles  under  the  name  of 
"Sanitarium  Foods."  In  1881  nineteen  dif- 
ferent articles  were  made.  In  1888  the 
business  of  food  nuuiufactUTe  was  made  a 
separate  department,  under  the  name  of 
"Sanitarium  Food  Company,"  which  adver- 
tised itself  in  April,  1803,  as  "Sanitarium 
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Health  Food  Company.'*  The  reason  for 
this,  and  a  subsequent  change  of  name, 
which  preserved  the  words  "Health  Food 
Company,"  is  stated  by  Kellogg  in  hii  d^K>- 
sition  as  follows: 

"In  April,  1893,  our  advertisement  ap- 
pears in  Good  Health,  over  the  business 
name  of  'Sanitarium  Health  Food  Com- 
pany.' This  name  we  were  led  to  adopt  by 
the  action  d  one  of  our  old  employees,  who, 
leaving  the  institution,  set  up  iu  business  in 
the  same  town,  advertising  himself  under 
the  name  of  the  'Battle  Creek  Health  Food 
Company.'  As  quite  a  large  proportion  of 
our  mail  had  for  years  been  addressed  to 
us  as  the  'Battle  Creek  Health  Food  Com- 
pany,' we  found  this  action  a  Mrious  an- 
noyance, and  objected  to  it,  with  the  result 
that  an  arbitration  was  agreed  upon,  the  re- 
mit of  which  was  that  the  party  referred  to 
was  required  to  change  his  name,  which  he 
did,  adopting  the  title  the  'Battle  Creek 
Bakery  Company.'  We  then  added  the 
word  'Health'  to  our  business  announce- 
ment, making  it  'Sanitarium  Health  Food 
C<mipai^.*  Our  salesmen,  however,  in  in- 
troducing our  foods,  so  constantly  made  use 
of  the  term  'Battle  Credc  Sanitanum'  in  de- 
scribing our  foods,  to  distinguish  between 
our  inrtitution  and  numerous  other  sanita- 
riums,  we  finally,  some  two  or  more  years 
ago,  still  further  extended  the  business  title 
of  our  food  department  to  its  present  form, 
— the  'Battle  Creek  Sanitarium  Health  Food 
Company.'  Our  purpose  in  adopting  the 
words  'health  food'  in  our  name  was  to  pro- 
tect ourselves  against  parties  who  sought 
to  pirate  the  extensive  business  which  we 
had  built  up,  by  assuming  a  name  similar 
to  ours,  and  making  similar  goods  in  the 
same  town." 

Their  packages  and  cartoons  have  the  name 
"Health  Food  Co."  in  conspicuous  type,  pre- 
fixed by  the  word  "Sanitariiim,"  and  in 
smaller  type  the  words  "Battle  Creek,  Mich- 
igan,'*  under  the  name.  The  packages  do 
nf>t  imitate  or  resemble  in  external  appear- 
ance the  dress  <tf  the  packages  of  the  cmn- 
plainant. 

In  October,  1896,  a  retail  grocers*  food  eK- 
hibition  was  held  at  the  Grand  Central 
Palace  in  New  York  city.  The  complain- 
ant exhibited  his  products  at  a  booth,  under 
the  prominently  diaplayed  name,  "Health 
Food  Company."  Aoout  15  or  20  feet 
distant  the  defendant,  Barton  Huff,  a 
dtizen  of  the  state  oi  New  York,  aa 
agent  of  the  Health  Reform  Institute,  ex- 
hibited its  wares,  and  upon  its  booth  was  a 
placard  containing  the  words  "HealUi  Food 
Company,"  in  large  letters,  under  the  words 
'^Battle  Credc  Sanitarium.*'  The  complain- 
ant remonstrated  with  Huff  against  the  use 
of  "Health  Food  Company"  as  an  infringe- 
ment of  the  complainant's  right,  and  threat- 
ened a  suit.  Huff  said  that  he  would 
bring  the  representation  to  the  attention  of 
the  officers  of  the  Health  Food  Department, 
but  the  use  of  the  name  did  not  cease.  The 
food  business  of  the  defendant  under  its  last 
name  is  extensively  advertised,  and,  when 
M  L.  R.  A. 


the  testimony  was  being  taken,  was  said  to 
amount  to  from  9260,000  to  9300,000  annu- 
ally. The  circuit  court  dismissed  the  bill 
upon  the  ffround  that  the  defendant's  name 
was  clearly  distinguishable  from  the  com- 
plainant's business  name,  and  was  not  an 
unlawful  appropriation.    90  Fed.  Rep.  439. 

The  term  "health  food"  means  healtJ^ 
food,  or  health-producii^  food,  and  ie  there- 
fore descriptive  of  quality,  and  cannot  be  a. 
technical  trademark,  either  with  or  without 
the  word  "company,"  any  more  than  the- 
words  "nutritieus  wine"  could  be  a  valid, 
trademark.  If  a  case  against  the  defend- 
ant exists,  it  is  one  of  unfair  competition;, 
and  the  law  upon  the  subject  of  the  adop- 
tion by  a  competitor  of  names  or  words  de- 
scriptive of  quality,  which  have  previously 
become  tradenames,  and  which  adoption  wilt 
constitute  unfair  competition,  is  correct^ 
stated  by  the  counsel  for  the  defendant  aa 
follows:  "When  such  a  mark,  name,  or 
phrase  has  been  so  used  by  a  person  in  con- 
nection with  his  business  or  articles  of  mer- 
chandise as  to  become  identified  therewith, 
and  indicate  to  the  public  that  such  articles 
emanate  frran  him,  the  law  will  prohibit 
others  from  so  using  it  as  to  lead  purehasers- 
to  believe  that  the  articles  they  sell  are  his 
or  as  to  obtain  the  benefit  of  the  market  he- 
has  built  up  thereunder." 

The  same  statement  of  the  law  is  con- 
tained in  the  case  of  Reddawaj/  v.  Banham 
[1896]  A.  C.  199,  decided  by  the  House  of 
Lords  in  1896,  in  which  it  was  held  that 
one  person  was  not  entitled  to  pass  off  his 
goods  as  those  of  another  bv  selling  them 
under  a  name  likely  to  deceive  jniruiaserSr 
whether  immediate  or  ultimate,  into  the  be- 
lief Uuit  th^  were  buying  the  goods  of  the 
former,  although  the  name  was,  in  its  pri- 
mary sense,  merely  a  true  description  of  the 
goods.  The  subject  of  the  unlawful  use  by 
competitors  of  the  name  under  which  a  rivat 
has  previously  presented  himself  to  the  pub- 
lic and  has  gained  a  business  reputation^ 
although  the  name  is  not  strictly  a  trade- 
mark, and  is  either  geographical  or  descrip- 
tive of  quality,  has  neen  frequently  of  late- 
before  the  courts,  which  have  demanded  a 
hif^  order  of  commercial  int^p^ty,  and 
have  frowned  upon  all  filching  attempts  to 
obtain  the  reputation  of  another.  Lee  v> 
Haley,  L.  R.  5  Oh.  165;  North  Chethire  £ 
M.  Bretoery  Co.  v.  Manchester  Brewery  Co. 
[1899]  A.  C.  83;  Carlsbad  v.  Kutnow,  18  C. 
C.  A.  24,  35  U.  S.  App.  760,  71  Fed.  Rep. 
1(17;  American  Waltham  Watok  Oo,  v.  Vnil- 
ed  8tate»  Watoh  Oo.  173  Mass.  80,  48  L.  R. 
A.  826,  63  N.  E.  141 ;  Block  t.  BUMdari 
DieHlUng  A  DigtrHmHng  Co.  Off  Fed.  Rep. 
978. 

The  question,  therefore,  is,  Is  the  real  de- 
fendant's use  (for  it  is  manifest  that  the 
Michigan  corporation  is  the  real  defendant) 
of  the  words  "Health  Food  Company,"  in 
connection  with  the  wor^  used  as  a  prefix 
and  suffix,  such  a  use  as  is  likely  to  deceive 
consumers  into  the  belief  that  they  were 
buying  the  eomplaiaant's  goods  T  It  is  to 
be  observed  that  the  frequent  insignia  of  aa 
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intent  to  deceive,  vig.,  the  copy  or  the  imi- 
tation, more  or  less  close,  of  tho  dress  of 
the  competitor's  packages,  are  absent  in  this 
case;  but  if  a  tradename  has  been  so  iden- 
tified with  the  business  of  a  manufacturer 
aa  to  inform  the  public  that  the  name  upon 
goods  meana  that  they^  are  the  product  oi 
that  person,  and  another  suDsequently 
ad(^ts  and  displays  the  name,  it  is  not  ma- 
terial that  he  has  not  also  adopted  the  par- 
ticular dress  in  which  his  predecessor  nas 

S resented  his  goods.  Hier  v.  Abrahams,  82 
r.  Y.  619,  37  Am.  Rep.  689.  The  complain- 
ant had  used  tlie  uume  for  eighteen  years 
before  the  defendant  assumed  it,  had  ac- 
quired an  extensive  bunness  under  it,  and 
had  established  ageneie*  for  his  g^)oda  in 
six  or  seven  eastern  uid  western  cities, 
while  all  that  the  consumer  knew  of  the 
complainant's  ^oods  was  that  they  were 
presented  to  him  as  the  products  of  the 
Health  Food  Compaiq'.  The  defendant  an- 
nounced its  goods  in  1881  as  "Sanitarium 
Foods,'*  advertised  them  also  as  "Invalid 
Foods,"  and  waited  until  1893  before  the^ 
were  presented  as  the  products  of  the  Sani- 
tarium  Health  Food  Company.  The  reason 
for  the  adoptifm  d  Uiis  nune  was  a  desire 
to  forestall  its  use  by  anyone  else,  thus 
xecognizing  the  benefit  from  the  name  and 
the  advantage  from  priority  in  its  use. 
Three  years  after,  it  knew  that  it  had  long 
been  prominently  used  by,  and  was  the  sole 
business  name  of,  the  complainant.  The 
defendant  now  so  coveted  the  name  as  to  de- 
termine not  to  relinquish  it,  and  continued 
its  use  despite  remonstrance.  The  benefit  to 
the  corporation  was  derived  from  the  fa- 
miliarity with  the  name  on  the  part  of  that 
portion  of  the  public  which  used  this  class 
of  goods.  It  is  said,  however  (and  the  cir- 
cuit court  yielded  to  the  defense)  that  the 
name  is  presented  to  the  public  with  such 
aceompanyiog  asserUons  in  r^ard  to  the 
manuncturer  of  the  goods  and  the  place  (rf 
tbe  manufacture  that  the  consumer  need  not 
be  deceived.  In  the  class  of  cases  in  which 
a  manufacturer  is  using  his  own  name,  or 
the  name  of  another  person  which  has  be- 
come generic,  this  defense  is  of  great  value, 
because  it  is  the  duty  of  the  user  to  make 
any  inevitable  harm  as  light  as  possible. 
Binger  Mfg.  Go.  T.  June  Mfg.  Co.  163  U.  S. 
169,  41  L.  ed.  118,  16  Sup.  Ct.  Rep.  1002. 
The  question  in  this  case  is,  however, 
whether  the  simple  use  of  the  name,  al- 
though with  prefixes  or  suflSxes,  is  not  "like- 
ly to  dec^ve  purchasers."     Tb»  history  is 


rignificant  in  regard  both  to  the  motive  of 
the  Michigan  corporation  in  retaining  it* 
occupancy  of  the  name  and  the  probable  ef- 
fect of  a  permanent  retention.  After  it 
had  presented  its  goods  to  the  public  for 
years  under  the  name  "Sanitarium  Foods"^ 
and  "Invalid  Foods,"  there  was  no  necessity 
for  an  abandonment  of  the  former  names, 
under  which  it  had  confessedly  obtained 
success,  and  which  it  was  well  and  favor- 
ably known  by  its  customers.  The  adher- 
ence to  the  new  name  to  the  extent  of  guar- 
anteeing protection  to  its  purchasers 
against  suits  indicates  the  pecuniary  bene- 
fit which  was  expected  to  ensue  from  the 
adoption  of  a  name  to  which  consimiers  had 
long  been  accustomed,  and  the  persistence  in 
the  use  also  indicate  the  pecuniary  injury 
which  was  liable  to  come  upon  the  complain- 
ant. The  case  is  not  one  where  the  Mich- 
igan corporation  must  use  to  a  certain  ex- 
tent the  name  of  the  complainant,  and  it  i» 
not,  therefore,  one  of  damrmm  abaqite  inju- 
ria. It  is  the  case  of  an  unnecessary- 
use  of  a  name  long  previously  used  1^  an- 
other in  the  same  buainesa,  and  in  the  re- 
cent decisions,  by  courts  of  last  resort,  up- 
on the  right  to  the  use  of  tradenames,  u- 
tbou^  geographical  or  descriptive  in  tiieir 
primary  meaning,  great  importance  is  given 
to  mere  long-continued  and  exclusive  prior- 
ity of  use.  North  Ohethire  <£  M.  Brevoer^ 
Co.  V.  Manchester  Brewery  Oo.  [1899]  A.  C. 
83;  American  Waltham  Watch  Co.  v.  United 
Statea  Wateh  Co.  173  Mass.  85,  43  L.  R.  A. 
826,  53  K.  E.  141.  It  was  not  necessary 
for  the  complainant  to  attempt  to  discover 
whether  a  purchaser  had  been  actually  de- 
ceived, for  a  manifest  liability  to  deception 
exists.  Taeiidaticksfabriks  A  kticbolagat 
Vulcan  V.  Myers,  139  N.  Y.  364,  34  N.  E. 
904;  Amoaheag  Mfg.  Co.  v.  Trainer,  101  U. 
S.  61,  26  L.  ed.  993;  National  Biscuit  Co.  v. 
Baker,  96  Fed.  Rep.  136. 

Although  the  intent  of  the  defendant's 
principal  when  it  commenced  to  use  the 
name  "Health  Food"  may  have  been  inno- 
cent, the  continuance,  after  it  had  learned' 
of  the  complainant's  prior  use  indicates  its- 
deliberate  intention  to  use  the  name  without 
reference  to  the  complainant's  possible  prior 
rights.  Orrv.^ohnston.L.  R.  13  Ch.  Div.434. 

The  decree  of  the  Circuit  Court  is  re- 
vised, with  costs,  and  the  cause  is  remand- 
ed to  that  court  with  instructions  to  enter 
a  decree  for  injunction  against  the  defend- 
ant Barton  Huff  in  accordance  with  the- 
prayer  of  the  bill,  with  costs. 


GEORGIA  SX7PREME  CX)URT. 


dtj  of  ATLANTA  et  al.,  Plffs.  in  Err., 

V. 

George  STEIN. 
(Ill  Qa.  789.) 
•A  Binatelvsl  eorporattom,  tkomsfe  mot 

*BeadQOte  Ij  Lompkim,  P.  J. 


Non. — As  to  provision  requiring  contractor 
to  employ  none  but  uoloa  laborers,  see  Adams 
T.  Brenan  <Iil.)  42  L.  R.  A.  718. 
ML.R.A. 


Te«iiilred  lir  Km  cliiirter  to  let  eoB- 
traets  for  public  work  to  tbe  lowest  bidders, 

and  though  clothed,  as  to  such  matters,  with 
the  broadest  dlacretionar;  powers,  baa  oo  ao- 
tborltjr  to  adopt  an  ordinance  prescribing 
that  all  work  of  a  designated  kind  sball  be 
given  exctaslvd;  to  persons  of  a  specified 
class.  Such  an  ordinance  Is  ultro  vfrea  and. 
Illegal  because  it  tends  to  encourage  monopoly 
and  defeat  competition,  and  all  contracts 
made  In  pursuance  thereof  are  void. 


(Augost  9,  1900.) 
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ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  enjoin  the 
performance  of  a  contract  by  defendants 
which  was  made  in  accordance  with  an  or- 
-dinance  requiring  all  city  printing  to  bear 
a  union  label.  Affirtned. 

The  facts  are  stated  in  the  opinion. 
lUesara.  J.  A.  AndeTion  and  J.  T.  Pen- 
dleton, for  city  of  Atlanta: 

The  charter  of  the  city  of  Atlanta  does  not 
require  the  mayor  and  general  council  to  let 
any  of  the  public  work  of  the  city  by  con- 
tract. 

It  was  clearly  within  the  authority  of  the 
mayor  and  general  council  of  the  city  of  At- 
lanta to  paes  and  enforce  the  ordinance  in 
question,  having  reference  only  to  its  own 
work. 

15  Am.  A  Eng.  Enc.  Law,  pp.  1086,  1088. 

The  mayor  and  general  council  of  the  city 
of  Atlanta  have  a  large  discretion  in  mu- 
nicipal matters. 

Peeplea  v.  Byrd,  98  Oa.  688,  25  S.  E.  677. 

U«a»i-9.  LnmpUn  ft  Oolqnltt  and  C.  T. 
IdidMn  also  for  plaintiffs  in  error. 

Meaara.  O.  W.  Smith  and  Araalnlne 
Wrlfflit,  for  defendant  in  error : 

Ordinances  restricting  an  award  of  con- 
tract for  ci^  printing  to  union  shops  are  11- 

Ilolden  V.  Alton,  179  111.  318,  53  N.  E.  550. 

Municipal  corporations  are  creatures  of 
the  legislative  will,  an^  oan  exercise  no 
power  except  sudi  as  the  state  has  conferred 
upon  them. 

Zanone  v.  Mound  City,  103  HI.  556 ;  CM- 
oago  T.  Rumpff,  45  111.  01,  02  Am.  Dec.  196. 

Ordinances  to  be  valid  must  be  reasonable, 
ftnd  must  spring  from  an  honest  exercise  of 
Isgislative  discretion. 

People  em  rel.  Akin  r.  Kipley,  171  111.  44, 
41  L.  R.  A.  775,  49  N.  E.  229;  ya^le  r.  Au- 
•guata,  5  Ga.  649. 

Where  power  is  conferred  upofa  a  munici- 
pal corporation  to  enact  I^-laws  and  ordi- 
nances for  the  better  gDvenunent  of  the  in- 
habitants of  the  municipality,  it  cannot,  in 
the  exercise  of  that  power,  enact  ordinances 
that  are  unreasonable  or  opju'essive,  or  such 
as  will  create  a  monoply. 

Tugman  v.  GhicaQO,  78  111.  405;  Chicago 
T.  Rumpff,  45  111.  90,  92  Am.  Dec.  196;  Za- 
none T.  Mound  dig,  103  111.  552;  Cairo  t. 
Feuohter,  159  111.  155,  42  N.  E.  308. 

A  bill  will  lie  at  the  suit  of  any  taxpayer 
to  enjoin  action  by  public  agents  or  omcers 
which  will  lead  to  the  misapplication  of  pub- 
lic money,  or  the  payment  <»  such  money  on 
illegal  contracts,  or  without  the  authori^  of 
law. 

Littler  v.  Jayne,  124  111.  123,  16  N.  E.  374 ; 
J/oIdeti  V.  Alton,  179  111.  318.  53  N.  E.  556; 
Hunnicutt  v.  Atlanta,  104  Ga.  1^  SO  8.  E. 
600;  State  ex  ral.  Bramley  t.  Ttorton,  5 
Ohio  N.  P.  188. 

Taxation  cannot  be  exercised  in  aid  of  pri- 
vate enteritises  for  the  benefit  of  individ- 
uals, though  in  a  remote  or  collateral  way 
the  public  may  be  benefited  1^  it. 

Citizen^  8av.  A  L.  Aaao,  r.  Topeka,  20 


Wall.  056,  22  L.  ed.  455;  Duraoh'a  Appeal, 
62  Pa.  495;  State  v.  Gardner,  58  Ohio  St 
590,  41  L.  R.  A.  689,  51  N.  E.  136;  Carroll- 
ton  V.  Baezette,  159  111.  284,  31  L.  R.  A.  522. 
42  X.  E.  837 ;  Detroit  Citviena'  Street  R.  Co. 
V.  Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed.  67, 
18  Sup.  Ct.  Bep.  732. 

IinnpUa,  P.  J.,  deli^'ered  tiie  opinion  of 

the  court: 

The  mayor  and  gwieral  council  of  the  city 
of  Atlanta  adopted  the  following  ordinance: 
"An  Ordinance  Requiring  the  Union  Label 
of  the  Allied  Printing  Trades  Council  on  All 
City  Printing. 

"Sec.  1.  Be  it  ordained  by  the  mayor  and 
general  council  that  all  printing,  of  what- 
ever character,  used  for  or  by  the  city  of  At- 
lanta, shall  bear  the  Allied  Printing  Trades 
Council  union  label  of  Atlanta,  Georgia,  as 
registered  with  the  secretary  of  state. 

"Sec.  2.  Each  and  every  city  <^cial  when 
Sdvertising  for  bids  for  printed  matter  shall 
specifically  state  in  said  advertisement  and 
shall  notify  tridders  that  all  bids  riiall  be 
made  in  accordance  with  this  ordinance. 

"Sec.  3.  Alt  ordinances  or  parts  of  wdi- 
nances  in  conflict  with  this  ordinance  ars 
hereby  repealed.** 

This  ordinance  went  into  effect  March  9, 
1900.  In  obedience  to  its  requirements,  the 
city  comptroller  made  a  contract  with  the 
Pease  Printing  Company,  a  member  of  the 
union,  to  do  certain  printing  at  an  agreed 
price.  Stein,  a  dtizen  and  tajcpayer  of  At- 
lanta, filed  an  equitable  petition  to  enjoin 
the  mnnidpal  authorities  and  the  Pease 
Company  from  carrying  this  contract  into 
effect,  and  the  former  from  further  enforcing 
the  ordinance  mentioned.  At  the  hearing  it 
appeared  that  there  were  in  the  city  four 
union  and  fifteen  nonunion  printing  eetab- 
liahinentt,  and  that  the  comptroller,  solely 
because  of  this  ordinance,  refused  to  enter- 
tain bids  for  printing  from  the  proprietors 
of  any  of  the  latter.  The  evidence  was  con- 
flicting as  to  the  value  of  the  woric  embraced 
in  the  contract  with  the  Pease  Company,  but 
the  preponderance  of  it  was  to  the  effect  that 
it  was  worth  less  than  the  price  to  be  paid 
tiiat  company;  and  that  the  city,  if  the  non- 
union printers  had  been  allowed  to  compete 
for  it,  could  have  made  a  more  advantageous 
contract.  The  charter  of  the  city  does  not 
require  the  mayor  and  general  council  to  let 
contracts  for  public  work  to  the  lowrat  bid- 
ders, but,  under  its  provisions,  the  mnnlet- 
pal  anthmrities  are,  as  to  such  matters,  in- 
vested with  a  wide  discretion,  "nie  injunc- 
tion was  granted,  and  the  defendants  except- 
ed. As  the  contract  was  made  strictly  in 
pursuance  of  the  ordinance,  the  validity  of 
the  former  depends  upcm  that  of  the  latter. 
If,  therefore,  the  ordinance  was  void,  and  it 
was  right  to  enjoin  the  further  enforcement 
of  it,  there  was  certainly  no  error  in  prevent- 
ing by  injunction  the  consummation  of  the 
contract.  The  fall  of  the  ordinance  neces- 
sarily carries  with  it  the  agreement^  iriiieli 
had  no  other  source  of  vitalily.  In  our 
judgment,  the  oidinanoe  was  void,  and  Uie 
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injunction  wu  properly  granted.  It  cannot 
fw  seriously  denied  that  ordinance  tended 
to  defeat  oompetition  and  encourage  monopo* 
ly.  Indeed,  the  evidence  introduced  before 
tiie  trial  judge  fully  warranted  a  finding 
that  such  was  not  only  the  tendency,  but  the 
actual  effect,  of  the  ordinance.  It  is  not 
within  the  power  of  municipal  authorities  to 
«nact  legialation  of  this  kind.  On  the  con< 
trary,  with  all  respect  to  the  membera  of  the 
«ity  council,  we  are  eonatrained  to  hold  that 
flo  doing  is  an  unwarranted  act,  which  calls 
for  judicial  Interference.  We  cannot  agree 
with  the  able  and  distii^uished  counsel  for 
Hie  city  that  "the  ordinance  attacked  and 
enjoined  below  amounted  only  to  a  direetitm 
%y  the  mayor  aTid  gen«^  council  to  the  min- 
isterial oliSoers  of  the  city  to  place  the  or- 
ders for  public  printing  with  printprs  using 
«  union  label."  This  ordinance  is  something 
more  Uian  a  mere  "direction."  It  has  the 
form,  and  was  intended  to  have  the  effect,  of 
law;  and,  if  valid,  would,  until  repealed, 
bind  the  members  of  the  council  as  mudi  as 
it  would  the  subordinate  oflBeiala  of  the  city. 
These  members  oould  not,  with  propriety, 
diare^rd  it  so  long  as  they  permitted  it  to 
stand  upon  the  municipal  statute  book ;  and 
the  mere  power  to  repeal  it  certainly  did  not 
prevent  its  operation  on  all  concerned.  If, 
in  the  absence  oi  such  an  ordinance,  the  con- 
tract in  question  had  been  let  to  the  Peaae 
Company,  it  could  not  properly  be  said  that 
the  making  of  it  was  an  abuse  of  discretion 
■on  the  sole  (n'ound  that  the  price  of  the  work 
was  too  hisrh.  It  would  require  an  extreme 
case  to  juntify  the  courts  in  setting  aside  a 
municipal  contract  on  such  a  ground,  when 
made  under  a  charter  like  that  of  Atlanta. 
With  respect  to  agreeing  on  prices,  securing 
good  work,  prompt  service,  etc.,  the  munici- 
pal discretion  must  and  should  be  allowed  « 
wide  scope ;  and.  wtien  CKereised,  the  courts 
should  be  exceedingly  slow  and  reluctant  to 
interfere.  Certainly,  they  should  never  un- 
dertake to  substitute  their  judgment,  in 
nutters  of  judgment,  for  that  of  the  city's 
governing  authorities. 

This  court,  in  8emme9  v.  ColunibM,  19 
<3a.  471.  held  that  "a  body  corporate  is  not 
answerable  for  an  erroneous  exercise  of  a 
diaeretion,  thoa|^  it«  consequences  be  inju- 
tIoub,'*  and  that  **inadequacy  of  price,  unless 
so  great  as.  of  Itself,  to  be  evidence  of  fraud, 
is  not  a  sufficient  ground  for  impeaching"  a 
contract  for  the  sale  of  property  belonging 
to  a  city.  In  Wella  v.  Atlanta,  43  Oa.  67.  it 
was  decided  that,  where  a  municipal  corpora- 
tion is  acting  within  the  scope  of  its  powers, 
a  court  will  not  "interfere  to  restrain  or  con- 
trol its  action  <xi  the  ground  that  the  same 
la  onwise  or  extravagant,"  and  that,  "to  sus- 
tain sneb  iDterferenee,  it  must  appear  either 
that  the  act  Is  ultra  viret,  or  fraudulent  and 
oorrupt,'*  Again,  in  ilaiifolly  v.  OabaniaB, 
52  Ga.  218,  it  was  ruled  that  "when  a  town 
eooncil  is  authorized  by  law  to  do  a  particu- 
lar act  at  its  discretion,  the  courts  will  not 
control  this  discretion,  and  inquire  into  the 
propriety,  economy,  and  general  wisdom  of 
the  undertaking,  or  into  the  detiuls  of  the 
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manner  adopted  to  carry  the  project  into  ex- 
ecution." The  case  oi  Amerietu  v.  Eldridge, 
04  Ga.  624,  is  on  the  same  line,  and  tiiere  are 
many  others  in  which  this  court  has  made 
decisions  of  similar  import.  The  doetrine'Of 
all  these  cases,  viz.  that,  as  a  general  rula^ 
there  should  be  no  judicial  interference  with 
the  exercise  by  municipal  bodies  of  the  dis- 
cretion with  which  they  are  by  law  invested, 
is  sound  and  well  recognized;  but  this  rule 
is  not  al>solutely  without  exception.  The 
whdle  subject  was  given  thorough  considera- 
tion in  the  case  of  Atlanta  v.  HoUiday,  90 
Ga.  646,  23  S.  E.  600,  in  which,  after  stating 
that  "under  the  charter  of  the  city  of  At- 
lanta the  discretion  of  its  municipal  author- 
ities, witliin  the  aphere  of  their  powers,  is 
very  broad,  and  this  discretion  ia  to  be  exer- 
cised according  to  the  judgment  of  the  corpo- 
rate authorities  as  to  the  necessity  or  expe- 
diency of  any  given  measure,"  it  was  hold 
that,  "where  these  authorities  are  acting 
within  the  scope  of  their  duties,  and  exercis- 
ing a  discretionary  power.  t*e  courts  are  not 
warranted  in  interfering,  unless  fraud  or 
corruption  la  shown,  or  the  power  or  discre- 
tion is  being  manifeetly  abused  to  the  op- 
pression of  the  citizen.  In  a  case  where  it 
clearly  appears  that  a  threatened  act  on  the 
part  of  the  municipal  authorities  will  result 
in  such  oppression,  a  court  of  equity  may  in- 
terfere to  prevent  the  wrong."  The  vice  of 
the  ordinance  now  under  consideration  is 
that  it  cuts  off  the  power  to  fully  and  free- 
ly exercise  that  very  discreUon  which  the 
public  good  requires  the  mayor  and  general 
council  to  exercise  in  making  contracts.  It 
efTectually  tiea  their  hands,  and  prevents 
thpir  availing  themselves  of  opportunities  to 
make  advantageous  asreements  in  behalf  of 
the  city  which  it  is  idle  to  say  would  not  be 
presented  were  this  ordinance  out  of  the 
way.  Wo  cannot,  therefore,  escape  the  con- 
clusion that  in  adopting  thia  ordinance  the 
mayor  and  general  council  exceeded  their  au- 
thority. In  1  Spelling.  T3xtraordinarv  Re- 
lief, S  718,  it  is  said :  "Where  no  conditions 
or  restrictions  are  imposed  unon  municipal 
ofTicera  in  the  matter  of  letting  contracts, 
they  are  not  obliged  to  let  the  work  to  the 
lowest  bidder,  and  cannot  be  enjoined  for  a 
refusal  to  do  so,  unless  gnilty  of  fraud. 
They  may  exercise  an  unlimited  discretion 
BO  long  as  th^  are  not  guilty  of  gross  abuse 
of  discretion,  and  do  not  pervert  their  pow- 
ers to  such  an  extent  as  to  amount  to  a 
fraudulent  misappropriation  of  the  public 
funds."  It  ia  interesting,  in  this  connection, 
to  notice  the  case  of  Avery  v.  Job.  25  Or. 
612.  36  Fac.  293,  in  which  was  ruled  that, 
"although  the  purchase  or  erection  of  cer- 
tain public  improvements  may  have  been  by 
the  munidpal  charter  confided  to  the  judg- 
ment and  diseretion  of  the  city  oouneil,  yet 
equity  will,  at  the  suit  of  taxpayers,  restrain 
the  council  from  proraeding  in  the  matter 
when  it  is  not  exercising  its  discretion,  but 
is  arbitrarily  wasting  the  public  funds,  since 
auch  oonduot  Is  a  gross  and  manifest  abuse 
of  power  amounting  to  a  legal  fraud  on  the 
taxpayers."   H««,  then,  we  havf  mo8t^ro>|  _ 
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■pectable  authorify  (or  the  prt^xwition  that 
«  municipal  act  which  amounts  to  a  refusal 
to  exerdM  discrAUon,  and  which  must  result 
in  an  arbitrary  waste  of  the  puUie  funds, 
"is  a  gross  and  manifest  abuse  of  power 
amounting  to  a  l^al  fraud  on  the  taxpay- 
•TB."  Is  not  such  waste  sure  to  occur  when, 
out  of  nineteen  printing  concerns  in  Atlan- 
ta, only  four  are  allowed  to  cranpete  for  the 
city's  work,  and  would  not  a  comtHuation  of 
these  four  (which  could  most  probably  be  ef- 
fected witiiout  much  difficulty)  certainly 
create  a  monopoly?  If  the  fear  should 
combine,  there  would  be  no  competition 
whatever.  It  was  ur;ged  in  the  argument 
that,  if  such  a  thing  should  occur,  -Uie  ordin- 
ance could  and  would  be  speedily  repealed. 
To  this  we  reply  that  the  combination  might 
be  made  without  the  knowledge  of  the  munic- 
ipal authorities ;  but,  aside  from  this,  they 
oi^ht  at  all  times  to  be  in  a  position  to  meet 
such  an  emei^ency  without  being  compelled 
to  resort  to  further  legislation ;  and,  further, 
whether  sneh  a  oombination  Is  to  be  antid- 
pated  or  not,  they  hava  no  more  right  to  re- 
strict competition  than  to  defeat  it  altogetii- 
er. 

The  case  of  Adtimt  v.  Brenan,  177  111.  194, 
42  L.  R.  A.  718,  62  N.  E.  314,  is  in  many  re- 
spects similar  to  the  one  in  hand.  It  was 
there  held  thai  "a  board  of  education  has  no 
power  to  agree  with  the  representatives  of 
labor  organizations  to  insert  in  all  its  con- 
tracts for  worie  upon  school  buiMinss  a  pro- 
vision that  none  but  union  men  sitould  be 
employed  in  nuch  work,  or  placed  upon  its 
pay  rolls."  We  make  two  pertinent  extrafll  n 
from  the  opinion  of  Mr.  Justice  CartwriRht: 
"It  is  plain  that  the  rule  adopted  by  the 
board  and  included  in  this  contrsct  is  a  dis- 
crimination between  different  classes  of  citi- 
sena,  and  of  such  a  nature  as  to  restrict  com- 
petition, and  to  increase  the  cost  of  work. 
It  Is  nnqnestionable  that,  if  Uie  lesrislature 
should  enact  a  statute  containing  the  same 
provision  as  this  contract  in  repard  to  any 
work  to  be  done  for  boards  of  education,  or 
if  they  should,  by  a  statute,  undertake  to  re- 
quire this  board,  as  the  aeency  of  the  state 
in  the  management  of  school  affairs  in  the 
rity  of  Chicago,  to  adopt  such  a  rule,  or  in- 
sert such  a  clause  in  its  contracts,  or  should 
undertake  to  authorize  it  to  do  so.  the  nro- 
vision  would  be  absolutely  null  and  void,  as 
in  conflict  with  the  Constitution  of  the  state. 
If  such  a  restriction  were  sought  to  be  en- 
forced by  any  law  of  the  state,  it  would  con- 
stitute an  infringement  upon  the  constitu- 
tional ripfhts  of  intizens,  so  that  the  state  in 
its  sovereicn  capacity,  through  its  legisla- 
ture, could  not  enaob  such  a  provision."* 
Pases  109.  200.  177  111.,  page  SI6.  52  N.  E.. 
and  page  720,  42  L.  R.  A.  "There  is  another 
ground  upon  which  complainant  has  an  un- 
doubted right  to  maintAin  the  Mll^  and  th*t 
51  L.  S.  A. 


is  that  the  ocnttract  tends  to  create  a  monop- 
oly, and  to  restrict  competition  in  bidding 
for  work.  The  board  of  education  may  stip- 
ulate for  the  quality  of  material  to  be  fur- 
nished and  the  degree  of  skill  required  in>> 
workmanship,  but  a  provision  that  the  work 
shall  only  he  done  by  certain  persons  op 
classes  of  persons,  mendwrs  of  certain  socie- 
ties, necessarily  creates  a  monopoly  in  their 
favor.  The  effect  of  the  provision  is  to  lim- 
it competition  by  preventing  contractor*- 
from  employing  any  accept  certain  persons^ 
and  by  excluding  therefrom  all  others  en- 
gaged in  the  same  woi^;  and  sudi  a  provi- 
sion is  illegal  and  void.  A  taxpayer  may  re- 
sist  an  attempted  appropriation  of  his  mon- 
ey in  execution  of  such  a  contract."  Pagea 
201,  202,  177  111.,  page  316.  52  N.  E.,  aAd 
page  721,  42  L.  R.  A.  In  Bolden  v.  Alton,. 
179  111.  318.  63  N.  E.  566,  which  was  a  case- 
of  identically  the  sanw  kind  as  ours,  except 
that  there  the  city  <^aTter  required  the  con- 
tracts to  be  let  to  the  lowest  bidders,  it  wa» 
decided  that  an  ordinance  like  the  one  now 
under  review  was  "ill^al,  as  tending  to  cre- 
ate monopoly,  and  impose  an  additional  bur- 
den on  l^xpayers."  While,  of  course,  the- 
provision  as  to  letting  contracts  to  the  low- 
est bidders  was  a  matter  of  consequence,  an* 
examination  of  the  opinion,  which  was  deliv- 
ered by  the  same  justice  from  whom  we- 
quoted  above,  will  leave  little  room  for 
doubting  that  the  decirion  would  and  ought 
to  have  been  the  same,  even  in  the  absenev' 
of  such  a  provision. 

There  are,  besides  the  foregoing,  numerou* 
other  authorities  which  supnort  our  conclu- 
sion in  the  present  case.  We  cite,  as  more 
or  lens  in  point,  the  following:  Beach,  Mo- 
nopolies. 5  125;  2  Beach,  Inj.  S  1299;  CJUea^ 
go  V.  Humpif.  45  111.  90;  lAttler  T.  Jayne, 
124  111.  123.  16  N.  E.  374;  Citizens'  gov.  <fr 
L.  Asso.  T.  Topeka,  20  Wall.  056,  22  L.  ed. 
455;  Oineiwtati  Street  R.  Co.  v.  Smith,  i» 
Ohio  Rt  292;  State.  Van  Reipen,  Proaeov- 
tor.  V.  Jersey  City,  58  N.  J.  L.  262.  33  Atl. 
740;  State,  Oaklev,  Prosecutor,  v.  AtJantie- 
City,  83  N.  J.  L.  127,  44  Atl.  651 ;  Winkler  v. 
SHmmem.  22  Abb.  N.  C.  80.  5  N.  Y.  Supp.  723. 
Most  of  the  authorities  cited  in  this  opinion' 
are  alsopcrtinentupontheproposition  that  iir 
a  case  like  the  present  the  taxpayer  has  the 
riffht  to  invoke  an  injunction.  Our  ease  of  Pee- 
pteit  V.  Bj/rd,  98  Ga.  688.  25  S.  E.  677,  relic* 
on  by  counsel  for  the  plaintiffs  in  error,  is- 
in  errtiro  accord  with  what  we  now  decide. 
There  the  supreme  court  reporter  was  in  fact 
exercisins;  a  discretion.  Here  the  corporate- 
autliorities  sought  to  put  themselves  in  ib 
place  where  they  could  not  do  so  at  all.  Off 
else  within  very  narrow  llmlta. 

Judgment  affirmed. 

All  the  Justices  eoneur. 
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Pnl  J.  PLANT.  President*  etc,  of  Union 
£67,  Painters  and  Daooraton  of  America, 
et  al., 

V. 

Henry  K.  WOODS,  Preaident,  etc,  of  Union 
257,  PainttfTs  and  Deooratori  of  America, 

<1T«  Hasi.  402.) 

Me—fcew  •(  m  labor  «vlaB  «re  eatlUed 
to  M  iMlvaetloB  MMtralikliks  the 
•■•mbvra  of  Another  vsIob  from  wblch 
th^  have  withdrawn  Crom  doing  acts  in  pnr- 
•ueoce  of  e  conspiracy  to  compel  their  re- 
Instatemrat,  bf  aiveali  to  their  .employen 
to  Induce  them  to  rejoin  end  to  dlaeherge 
them  In  caee  of  refueel,  acconpenied  by 
threats  Intimating  reaolte  detrimental  to  the 
employer'e  bnalneM  end  property  In  aun  ot 
a  tail  are  to  comply,  coercive  In  effect  upon  the 
will,  although  they  committed  no  acta  of 
peraoBal  Tlolence  or  phyalcal  Injury  to  prop- 
erty, where  eomplelDAQta  hare  been  Injured 
by  each  acts,  and  there  Is  reason  to  bellere 
that  further  proceedings  of  the  same  kind 
aie  oontenvlated  which  wUl  resolt  In  still 
aum  iaSaxf  to  them. 

(HelMst.  Oh.  J.,  dte«ent«.> 

(September  B,  1»00.) 

RESERVATION  the  Superior  Court  for 
Hampden  County  aft«  decree  in  favor 
of  plaintftrs  for  the  opinion  of  the  Supreme 
Judicial  Court  of  a  suit  brought  to  enjoin 
defendants  from  interfering  with  the  pursuit 
hy  plaintiffB  of  their  occupotiiMU.  Modified 
ottd  affirmed. 
The  facte  are  stated  in  the  opinion. 
Mettn.  W.  K.  Hendy  and  J.  W.  Vlam- 
mawj,  for  plaintiffs; 

JntentioMtl  and  wilful  interferenee  with  a 
mu's  pnrsutng  his  trade  or  oeenpatlon  In 
life,  by  direct  acts  that  nmJce  a  direct  and 
prokimate,  and  in  its  nature  effeetiTO,  Inter- 
ferenoe  with  sudi  pursuit  of  trade  or  occupa- 
tion, has  uniformly  been  faeld  unlawful. 

Allm  v.  Flood,  «7  L.  J.  Q.  B.  N.  S.  128; 
CarW  V.  Rutherford,  106  Mass.  9,  8  Am. 
Rep.  287;  V«gelahn  t.  Guntner,  167  Mass. 
08,  3fi  L.  R.  A.  722,  44  N.  B.  1077;  WoUeer 
V.  Onmm,  107  Mass.  662  ;  8tat9  t.  BtMPOrt, 
59  Vt  273,  69  Am.  E®p.  710,  9  Atl.  659; 
State  T.  Qlidden,  56  Conn.  46.  8  Atl.  890; 
Slate  Donaldson,  32  N.  J.  L.  161,  90  Am. 
Dec.  649. 

The  true  understanding  of  all  continuous 
employment  such  as  was  enjoyed  1^  the 

None. — On  the  qoestlon  of  liability  for  In- 
dndng  breach  of  contract  with  third  person, 
■«e  note  to  Boysen  v.  Thorn  (Cel.)  21  L.  B- 

A.  283;  also  Baycroft  v.  Tayntor  (Vt.)  88  L. 

B.  A.  226;  Oare  v.  Condon  (Ud.)  40  L.  B.  A. 
382:  and  Doremos  v.  Henneiey  (III.)  48  !>.  B. 
A.  79T. 

for  conspiracy  to  coerce  employers  or  «n- 
ployees,  eee  note  to  Caaqr  t.  Cladnnatl  ^po- 
graphlnl  UbImi,  No.  8  (C  &  9>  <>•  0.)  13  L. 
R.  A.  196. 

Per  laJatteHon  asalut  etrlkeit  see  note  to 
LoBgAom  FrlDtliw  A  Pub.  Co.  w.  Bowel!  (Or.) 
28  L.  R.  A.  484. 
CI  L.B.  A. 


plaintiffs  in  this  case,  and  by  laboring  men 
generally,— the  day-by-d^  put  of  it  being 
morely  that  their  wagea  are  measured  at  a 
certain  rate  per  day, — is  that  it  fa  a  lelf-ocm- 
tinuing  contract  until  terminated  by  notice 
from  the  othu-  part?. 

Cooke,  Trade  ft  Labor  Oomhiiiatloni,  |  8, 
p.  32,  note  1. 

The  law  protects  a  man  from  interference, 
even  though  he  is  hired  merely  f  tmu  day  to 
daj^ 

^  There  is  no  legal  difference  between  mali- 
ciously, 1^  wrongful  aet,  causing  a  person  to 
breelE  contracts  with  plaintiff,  ana  by  the 
same  act  causing  a  person  to  terminate,  or 
not  to  enter  into,  ctHitracte  with  a  plaintiff. 

Temperton  t.  Rueaell,  62  L.  J.  Q.  B.  N.  S. 
412;  A.Uen  v.  Flood,  67  L.  J.  Q.  B.  N.  S.  128 ; 
Careuf  v,  Rutherford,  106  Maes.  9,  8  Am. 
Rep.  287;  Walker  v.  Cronin,  107  Mose.  662; 
Bherry  v.  PorjHn*,  147  Mass.  214,  17  N.  E. 
307;  Vepelahn  v.  Guntner,  167  Mass.  97,  SS 
L.  R.  A.  722,  44  N.  E.  1077;  State  t.  CWd- 
den,  55  Conn.  46,  8  Atl.  890 ;  State  gfetc- 
art,  69  Vt.  273,  59  Am.  Rep.  710,  9  Atl.  669; 
Chipley  V.  Atkineon,  23  Fla.  206,  1  So.  934; 
Dannerberg  v.  Ashley,  10  Ohio  C.  C.  668; 
State  T.  Donaldson,  32  N.  J.  L.  151,  90  Am. 
Dec  649;  State  v.  Df/er,  67  Vt.  690,  32  Atl. 
814;  Ferhine  V.  Pendleton,  90  Me.  166,  3S 
AU.  96;  Owke.  Trade  ft  Labor  Combiaa- 
tions,  i  10,  p.  48,  note  3. 

A  conspiracy  to  interfere  with  the  empl<^- 
ment  of  men,  to  prevent  thear  entering  into 
employment  or  continuing  in  employment, 
is  an  unlawful  conspiracy;  and  this  is  espe- 
cially so  if  their  interference  is  1^  force  or 
intimidation ;  and  acts  in  pursuance  hereof 
are  unlawful  acts. 

Coreto  T.  Rutherford,  106  Man.  1,  8  Am. 
Re|i.  287;  Pub.  Stot.  chap.  202,  |  89;  Acts 
1804,  chap.  608,  S  2;  Waliter  t.  Cronin,  107 
Mass.  562;  Sherry  v.  Perking,  147  Mass. 
214,  17  N.  E.  307:  Vegelahn  v.  Guntner,  167 
Rlass.  97,  35  L.  R.  A.  722,  44  N.  E.  1077; 
TetnpeHon  v.  RuaseU,  62  L.  J,  (J.  B.  N.  8. 
412;  State  v.  Donaldson,  32  N.  J.  L.  161,  90 
Am.  Dec  649;  State  v.  Dyer,  67  Vt  690,  32 
Atl.  814;  State  t.  BteiDOrt,  59  Vt.  273,  69 
Am.  Rep.  710,  9  Atl.  559;  State  y.  OUdden, 
65  Conn.  46,  8  AU.  890. 

Such  acts  and  threats  as  were  found 
against  the  defendants  In  this  ease  amount 
to  force  and  intimidation  within  the  mean- 
ing of  the  common  law  and  of  our  statutes; 
and  there  need  not  be  fear  of  personal,  phy- 
sical inj'ury  frooi  violence;  but  a  moral  or 
material  intimidation  that  works  upon  the 
mind,  and  would  move,  even  against  his  will, 
an  ordinary  man,  is  sufQcient 

Perkint  v.  Pendleton,  90  life.  166,  88  AtL 
90 ;  Oarew  v.  Rutherford,  106  Mass.  9,  8  Am. 
Rep.  287 ;  Sherry  v.  Perkine,  147  Maia.  214, 
17  N.  E.  807;  Fe^elaftn  v.  Guntner,  167 
Mass.  98,  36  L.  R.  A.  722,  44  N.  B.  1077; 
State  y.  Stetoart,  69  Vt  273,  69  Am.  R«p. 
710,  0  Ati.  259;  Allen  t.  ^od,  67  L.  J.  Q. 
B.  N.  B.  120;  WiUiame  t.  Baglev,M  L.  J. 

Digiiized  by  VjOOQ 


840 


MlBBACaOSETTS  St'PltEMK  JUDICIAL  CODRT. 


Sbrl, 


Ch.  N.  S.  717;  Rey.  v.  Druitty  10  Cox  C.  C. 
502;  State  Oliddm,  66  Conn.  48.  8  Atl. 
800;  State  v,  Donaldaon,  32  N.  J.  L.  161,  90 
Am.  Dec.  049 ;  State  r.  Dyer,  67  Vt.  600,  32 
Atl.  814;  Record  in  Book  v.  Railway  Team- 
tter^  Protective  Union,  New  Eng.  Ref.  Li- 
brary, vol.  77>  No,  1 ;  Lucke  v.  Clothing  Cut- 
tort  d  Trimtnera'  Assembly,  No.  7507,  K.  of 
L.  77  Md.  396,  19  U  R.  A.  408,  26  Ati.  505. 

An  unlawful  oonspiiw^  to  operate  by  con- 
timious  unlawful  acts  to  the  injury  of  the 
plaintiff,  or  of  his  property  or  rights,  is  a 
nuiiBDM  which  equity  will  enjoin. 

Sherry  v.  Perkins,  147  Mass.  214,  17  N.  E. 
307;  Vegelahn  v.  Owntner,  167  Mass.  99,  35 
L.  R.  A.  722,  44  N.  E.  1077;  Longshore 
Printing  A  Vvh.  Co.  v.  Botoeli,  26  Or.  627, 
28  L.  R.  A.  464,  note,  38  Pac.  547 ;  Merwin, 
Eq^SS  798,  790,  838,  note  6. 

Tin  aupreme  oourt  has  estaUished  the 
right  and  duly  (rf  equity  to  enjoin  any  pri- 
vate nuisance  of  a  penoanent  ot  eontini«>uB 
duu'aeter. 

Fall  River  Iron  Works  Co.  v.  Old  Colony 
4  P.  River  R.  Co.  5  Allen,  221 ;  Creely  v. 
Bay  State  Brick  Co.  103  Mass.  614;  Page  v. 
Young,  106  Mass.  313;  Haskell  v.  Neto  Bed- 
ford. 108  Mass.  208;  Winelow  NaysOH, 
113  Mass.  411 ;  Boston  Rolling  Mills  v.  Cam- 
bridge. 117  Mass.  396;  Cadigan  r.  Brown, 
120  Mass.  403 ;  Jfash  v.  Jfeto  England  Mut. 
L.  Ins.  Co.  127  Mass.  91. 

Acts  whidi  would  be  lawful  if  done  by  one 
are  oft«n  illegal  If  done  In  pursuance  of  a 
conspiracy. 

Oareto  v.  Rutherford,  106  Mass.  10,  8  Am. 
Rep.  287;  Sherry  v.  Perkins,  147  Mass.  214, 
17  K.  E.  307;  VegOdhn  y.  Ountner,  167 
Umb.  07,  35  L,  R.  A.  722,  44  N.  E.  1077; 
Cooke.  Trade  ft  Labor  Combinatlms.  S  4,  p. 
14,  note  2 ;  Temperton  t.  Russell,  62  L.  J.  Q. 
B.  K.  S.  412;  Doremua  v.  Hennesay,  62  III. 
App.  301 ;  Barr  v.  Eases  Trades  Council.  53 
N.  J.  Eq.  101.  30  Atl.  881 ;  State  T.  OUdden. 
55  Conn.  4R,  8  Atl.  800. 

The  conduct  of  the  defendants  was  an  In- 
jury to  the  plaintiffs  enabling  and  entitling 
them  to  maintain  this  acUon,  even  if  they 
did  not  have  definite  oontrects  for  definitely 
settled  long  terms  of  service. 

Perkins  v.  Pendleton,  90  Me.  166,  38  Atl. 
96;  Carew  v.  Rutherford,  106  Mass.  10,  8 
Am.  Rep.  287;  Walker  v.  Cronm,  107  Mass. 
563;  Sherry  v.  Perkins,  147  Mass.  212,  17  N. 
E.  307;  Vegelahn  v.  Ountner,  167  Mass.  99, 
36  L.  R.  A.  722,  44  N.  E.  1077;  State  v. 
Stewart,  59  Vt.  278,  69  Am,  Rep.  710,  0  Atl. 
550 ;  T'emperton  t.  HuueU,  02  U  J.  Q.  B.  N. 
S.  412;  Allan  T.  Flood,  67  L.  J.  Q.  B.  N.  S. 
123;  Ohipley  T.  Athbuon,  88  Fla.  206,  1  So. 
984. 

Messrs.  1.  B.  Oarroll  and  W.  K,  Mo- 
Cllntook,  for  defendants : 

An  action  will  lie  for  injuring  a  man's 
business,  or  depriving  him  of  possible  con- 
tracts, whether  the  result  is  acoomplisfaed  by 
persuasion,  fraud,  or  foroe,  if  the  harm  is  in- 
flicted ^mply  from  malerolenoe,  and  with- 
out some  justifiable  eame,  mob  as  onnpeti- 
tkm  In  tradcL 

Walker  t,  Otohms  107  Umm.  655;  Mo- 
SI  L.  B.  A. 


rasse  V.  Brooftu,  161  Mass.  667,  8  L.  B.  A. 
624,  25  N.  K.  74;  May  v.  Wood,  172  BfaH. 
11.  61  N.  £.  101. 

And  an  action  will  also  lie,  when  there  ia 
justifiable  cause,  for  the  infliction  of  mdi 
damages,  if  the  means  employed  to  aeenra 
the  end  are  iu  themselves  unlawful. 

Sherry  v.  Perkins,  147  Mass.  212, 17  N.  E. 
807;  Vegolahu  v.  tiuntner,  167  Mass.  92,  35 
L.  R.  A.  722.  44  N.  E.  1077. 

But  if  justifiable  cause  for  interfering 
with  another's  business  does  exist,  dam^e 
may  be  inflicted  by  persuasion  to  leave  an- 
other's employ,  or  persuasion  to  discharge  or 
to  refuse  to  hire  another,  by  refusing  to 
work  in  the  same  employment  with  anoUier, 
by  notification  to  an  employer  of  such  inten- 
tion not'to  work,  or  by  the  refusal  or  with- 
drawal of  trade  or  other  pecuniary  advanta- 
ges from  a  tJiird  person,  who  tbail  deal  with 
or  hire  another. 

Com.  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec. 
346;  Bouien  v.  Matheson,  14  Allen,  409;  Hey. 
toood  V.  Tillson,  76  Me.  225,  46  Am.  Rep. 
373:  Moaul  S.  S.  Co.  v.  MeOregor  [1892]  A. 
C.  25. 

The  means  adopted  by  the  defendant  asso- 
ciation to  compel  the  membera  of  the  plain- 
tiffs' aaaoaation  to  join  the  defendant  aaso- 
ciation  were  lawful  if  they  had  a  justifiable 
cause  for  interfering  with  the  plaintiffs. 
Such  justiflable  cause  existed. 

There  was  the  same  element  of  oompeU- 
tion  between  these  two  cusociations  as  would 
exist  in  the  case  of  two  rival  department 
stores. 

Competition  has  been  defined  as  a  conflict 
of  temporal  Interests,  and  there  certainly  la 
a  conflict  of  temporal  interests  between  two 
organizations  covering  the  same  field,  with 
the  same  object,  but  the  one  perfectly  free 
from  the  control  of  the  other. 

llie  value  of  tabor  organization  depends 
on  the  control  of  all  possible  supplies  of  la- 
bor under  one  governing  body,  and  the  in- 
trodncUtm  of  each  rival  organintion  weak- 
ens in  some  degree  the  abrength  of  what  Is 
called  "organized  labor," 

The  two  rival  oi«anizations  were  engaged 
In  a  stru^le  for  life,  which  made  the  means 
adopted  justifiable. 

The  defendants  have  the  right  to  comUne 
among  themselvee  for  the  purpose  of  rega- 
lating  their  own  conduct  towards  persons 
who  should  employ  Lafayette  men;  that  is 
to  say,  for  the  purpose  of  refusing  to  work 
in  shops  wliere  Lafayette  men  were  em- 
ployed. 

VeffeUhn  v.  Ountnar,  167  Macs.  S2,  35  t*. 
B.  A.  722,  44  K.  E.  1077;  Alien  t.  Flood 
[1898]  A.  C.  1;  Rayeroft  v.  Tayntor,  68  Vt. 
219,  33  L.  R.  A.  226,  36  AtL  63;  Bmoto  v. 
Wheeler,  118  Maes.  179. 

It  being  lawful  to  combine  for  that  pur- 
pose, it  cannot  be  unlawful  to  give  noUoe  of 
an  intention  to  act  on  that  -eonoerted  pur- 
pose^ 

An  Injunct^  ou^t  not  to  be  granted  la 
audi  a  eaae  aa  this. 

Here  are  almply  a  aeriee  of  tlx  w  aeven 
separate  acts,  wni«i  can  by  no  means  be  aaid 
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to  be  A  conUnuing  injury  or  nuiBance.  An 
injanetion  should  not  issue  in  Buch  a  cue. 

Bottom  iMatita  Co.  v.  Florence  Mfg.  Oo. 
114  Maas.  69,  19  Am.  Rep.  310;  Raymond  t. 
RumM,  143  UaaR.  296,  68  Am.  Rep.  137,  9 
N.  £.  544;  Suiitk  r.  fimtA,  148  Mua.  1,  IS 
K.  E.  595. 

If  anything  unlawful  has  been  done,  the 
remedy  is  by  separate  actions  of  tort, 
brwoj^ht  by  each  member  injured. 

"Worthmgton  v.  Waring,  157  Mass.  421,  20 
LR.  A.  342.  32  N.  E.  744;  Workmam  t. 
Sm^K  ISfi  Mass.  92,  29  N.  B.  198. 

Huuionil,  J.,  deHvwed  th*  <^inion  of 
the  court: 

This  case  arises  out  of  a  contest  for  lu- 
prelacy  betwera  two  labor  unions  of  the 
same  craft,  having  substcmtially  the  same  con- 
stitution and  by-lawB.  The  chief  difference 
between  Uiem  is  that  the  plaintiff  union  is 
affiliated  with  a  natitmal  organization  having 
its  headquarters  in  lAfayett^  in  the  state  ta 
lodiana.  while  the  defendant  union  is  affili- 
ated with  a  similar  organization  having  it* 
headquarters  in  Baltimore,  in  the  state  of 
Maryland.  The  plaintiff  union  was  oom- 
poaed  of  workmen  who,  in  1897,  withdrew 
from  the  defendant  union.  There  does  not 
appear  to  be  anything  illegal  in  the  object  of 
either  union,  as  expressed  in  its  eonstitution 
and  by-laws.  The  defmdant  union  is  also 
represented  by  delegates  in  the  Central  La- 
hat  Union,  which  is  an  organization  com- 
poeed  of  five  ddegates  from  each  trades  un- 
ion in  the  dty  of  Springfield,  and  had  in  its 
eOTMtitutioB  a  provision  for  levying  a  boy- 
cott upon  a  oranplaint  made  by  any  union. 
The  caRc  is  before  us  upon  a  report  after  a 
final  decree  in  favor  of  the  plaintiffs,  based 
upon  the  findings  atated  in  tae  report  of  the 
master. 

The  oonteet  beeame  active  early  In  the  fall 
of  1808.  In  September  of  that  year  the 
members  of  the  defendant  union  declared  "all 
painters  not  affiliated  with  the  Baltimore 
headquarters  to  be  nonunion  men,"  and  vot- 
ed "to  notify  boflscB"  of  that  declaration. 
The  manifest  object  of  the  defendants  woe  to 
have  all  the  members  of  the  craft  subjected 
to  the  rules  aud  discipline  of  their  particu- 
lar union,  in  order  that  they  mlffht  have  bet- 
ter control  over  the  whole  business,  and  to 
thai  vaA  they  eombined  and  eonspired  to  get 
the  plaintiffs,  and  each  of  them,  to  join  the 
defendant  association,  peaceably.  If  possible, 
but  by  threat  and  intimidation  if  necessary. 
Aecordindy,  on  October  7,  they  voted  that, 
oat  demands  are  not  complied  with,  all 
men  working  in  shops  where  Lafayette  peo- 
ple are  employed  refuse  to  go  to  work."  The 
plaintiffs  resisting  whatever  persuasive 
measures,  if  any,  were  used  by  the  defmd- 
ant«,  the  latter  proceeded  to  carry  out  their 
plan  in  the  manner  fully  set  forth  in  the 
master's  report.  WiUiout  rehearsing  the 
dreumstances  in  detail,  it  U  snffleient  to  say 
Iwra  that  the  general  method  of  opautions 
waa  •ubstantially  as  follows:  A  duly  au- 
thorized agent  <u  the  defendants  would  visit 
a  shop  when  one  or  mora  tA  the  plaintiffs 
51  I^R.  A. 


were  at  work,  and  inform  the  employer  of 
the  acti<m  of  the  defendant  union  with  refer- 
ence to  the  plaintiffs,  and  ask  him  to  induce 
such  of  the  plaintiffs  as  were  in  his  employ 
to  sign  applications  for  reinstatement  in  the 
defendant  union.  As  to  the  general  nature 
of  these  interviews  the  master  finds  that  the 
defendants  have  been  courteous  in  manner, 
have  made  no  threats  of  personal  violence, 
have  referred  to  the  plaintiffs  as  nonunion 
men,  but  have  not  otherwise  represented 
them  as  men  lacking  in  good  standing  in 
their  craft;  that  they  have  not  asked  that 
the  Lafayette  men.  be  discharged,  and  in 
some  cases  have  expressly  stated  that  they 
did  not  wish  to  have  them  discharged,  but 
only  that  they  sign  the  blanks  for  reinstate- 
ment in  the  defendant  union.  The  master, 
however,  further  finds,  from  all  the  circum- 
stances under  which  those  requests  were 
mode,  that  the  defendants  intended  that  eni- 
plo^rs  of  Lafayette  men  should  fear  troub- 
le in  their  business  if  they  continued  to  em- 
ploy such  men,  and  that  employers  to  whom 
these  requests  were  made  were  justified  in 
believtofr  that  a  failure  on  the  part  of  their 
employees  who  were  I^fayette  men  to  sign 
such  reinstatement  blanks,  and  a  failure  on 
the  part  of  the  employers  to  discharfre  them 
for  not  doing  so,  would  lead  to  trouble  in  th^^ 
business  of  the  employers  in  the  nature  of 
strikes  or  a  boyeobt;  and  the  employers  to 
whom  these  requests  were  made  did  believe 
that  such  results  would  follow,  and  did  sui;- 
gest  their  belief  to  the  defendants,  and  tli^ 
defendants  did  not  deny  that  such  results 
might  occur ;  that  the  strikes  which  did  oc- 
cur appear  to  have  been  steps  taken  by  the 
defendants  to  obtain  the  discharge  of  aucli 
employees  as  were  Lafayette  men  who  de- 
clined to  sign  application  blanks  for  rein- 
statement; that  these  defendants  did  not  in 
all  eases  threaten  a  bt^oott  of  the  emplt^- 
ers'  business,  but  did  threaten  that  the  place 
of  business  of  at  least  one  such  employer 
would  be  left  off  from  a  ao-ca)ted  "fair  list" 
to  be  published  by  the  Baltimore  union. 
The  master  also  found  that,  from  all  the  evi- 
dence presented,  the  object  which  the  Balti- 
more men  and  the  defendant  association 
sought  to  aooomplish  in  all  the  acts  which 
were  testified  to  was  to  compel  the  members 
of  the  Lafayette  union  to  join  the  Baltimore 
union,  and  as  a  means  to  this  end  thiy 
caused  strikes  to  be  instituted  in  the  shops 
where  strikes  would  seriously  interfere  with 
the  business  of  the  shops,  and  in  all  other 
shops  they  made  such  representations  as 
would  lead  the  proprietors  thereof  to  expect 
trouble  In  tlieir  business.  We  have,  there- 
fore, a  case  where  the  defendants  have  con- 
spired to  compel  the  members  of  the  plaintiff 
union  to  join  the  defendant  union,  and,  to 
carry  out  their  purpose,  have  resolved  upon 
such  coercion  and  intimidation  as  naturally 
may  be  caused  by  threats  of  loss  of  property 
\tv  strikes  and  boycotts,  to  induce  the  em- 
ployers either  to  get  the  plaintiffs  to  ask  for 
reinstatement  in  the  defendant  union,  or, 
that  failing,  then  to  discharge  them.  It 
matters  not  that  this  request  to  disdiarn 
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haa  not  been  expreuly  made.  There  can  be 
no  doubt,  upon  the  flndingi  of  the  maater 
and  the  facts  stated  in  hii  report,  that  the 
compulsory  discharge  of  the  plaintiffs  in 
oate  of  nonconipllanoe  vlth  the  demands  of 
the  defendant  union  is  one  of  the  prominent 
features  of  the  plan  agreed  upon.  It  is  well 
to  see  what  is  tne  meaning  of  this  threat  to 
ati'ike,  when  taken  in  connection  with  the  in- 
timation Uiat  the  employer  may  "expect 
trouble  in  his  busineas."  It  means  more 
than  that  the  strikers  will  cease  to  work. 
That  is  only  the  preliminary  skirmish.  It 
means  that  those  who  have  ceased  to  work 
will  1^  strong,  persistent,  uid  organized  per- 
suasion and  soda]  pressure  of  every  descrip- 
tion do  all  they  can  to  prevent  the  employer 
from  procuring  workmen  to  take  their  plac- 
es. It  means  much  more.  It  means  that,  if 
these  peaceful  measures  fail,  the  employer 
may  reasonably  expect  that  unlawful  physi- 
cal injury  may  be  done  to  his  property;  that 
attempts  in  all  the  ways  practised  by  organ- 
ized labor  will  be  made  to  injure  him  in  his 
busineHs,  even  to  his  ruin.  If  possible;  and 
that  by  the  use  of  vile  and  opprobrious  epi- 
thets and  other  annoying  conduct,  and  ac- 
tual and  thrcatenpd  personal  violence,  at- 
temptfi  will  be  made  to  intimidate  those  who 
enter  or  desire  to  enter  his  employ;  and  that 
whether  or  not  all  this  be  done  by  the  strik- 
ers or  only  by  their  sympathizers,  or  with 
the  open  sanntion  and  approval  of  the  form- 1 
er,  he  will  have  no  help  from  them  in  his  ef- 
forts to  protect  himself.  However  mild  the 
language  or  suave  the  manner  in  which  the 
threat  to  strike  Is  made  under  such  circum- 
stances a*  are  disclosed  in  this  case,  the  em- 
ployer knows  that  he  is  in  danger  of  passing 
through  »uch  an  ordeal  as  that  above  de- 
scribed, and  those  who  make  the  threat  know 
that  as  well  as  he  does.  Even  if  the  intent 
of  the  strikers,  no  far  as  respects  their  own 
conduct  and  influence,  be  to  discountenance 
all  actual  or  threatened  Injury  to  person  or 
property  or  business  except  that  which  is  the 
direct  iKvessary  result  of  the  interruption  of 
the  work,  and  even  if  their  connection  with 
the  injurious  and  violent  conduct  of  the  tur- 
bulent among  them  or  of  their  sympathizers 
be  not  such  aa  to  make  them  liable  criminal- 
ly, or  even  answerable  civilly  in  damages  to 
those  who  sufler,  still,  with  full  knowledge 
of  what  is  to  be  expected,  they  give  the  sig- 
nal, and  in  so  d<Hng  must  be  held  to  avail 
themselves  of  the  degree  of  fear  and  dread 
which  the  knowledge  of  such  oonsoquences 
will  cauM  in  the  mind  of  those — whether 
their  employer  or  fellow  workmen — against 
whom  the  strike  is  directed;  and  the  meas- 
ure of  coercion  and  intimidation  imposed  up- 
on those  against  whom  the  strike  is  threat- 
ened or  directed  is  not  fully  realized  until 
all  those  prob.ible  consequences  are  consid- 
ered. Such  is  the  nature  of  the  threat,  and 
such  the  degree  of  coercion  and  intimidation 
involved  in  it.  If  the  defendants  can  law- 
fully perform  the  acts  complained  of  in  the 
city  of  Springfield,  they  con  pursue  the 
plaintifFs  aJl  over  the  state  in  the  same  man- 
ner, and  compel  them  to  abandon  their  trade, 
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or  bow  to  the  behests  of  their  pursuers.  It 
is  to  be  observed  that  this  is  not  a  case  be- 
tween the  employer  and  employed,  or,  to  use 
a  hackneyed  expression,  between  cajutal  and 
labor,  but  between  laborers  all  of  the  same 
craft,  sjid  each  having  the  same  right  as  ai^ 
one  of  the  others  to  pursue  his  calling.  In 
this  as  in  every  other  case  of  equal  rights 
the  right  of  each  individual  is  to  be  exercised 
with  due  regard  to  the  similar  right  of  all 
others,  and  the  right  of  one  be  said  to  end 
whore  that  of  another  begins.  The  right  in- 
volved is  the  right  to  dispose  of  one's  labor 
with  full  freedom.  This  is  a  1^1  right, 
and  it  is  entitled  to-  legal  protection.  Sir 
William  Erie,  in  his  bo<^  on  Trades-lTnions 
(page  12),  has  stated  this  in  the  following 
language,  which  has  been  several  times 
quoted  with  approval  by  judges  in  England: 
"Every  person  has  a  right,  under  the  law,  as 
between  himself  and  his  fellow  subjects,  to 
full  freedom  in  disposing  of  his  own  labor  or 
his  own  capital  according  to  his  own  will. 
It  follows  that  every  other  person  is  sub- 
ject to  the  correlative  duty  arising  there- 
from, and  is  prohibited  from  any  obstruction 
to  the  fullest  exercise  of  this  right  whioh  can 
be  made  compatible  with  the  exercise  of  sim- 
ilar rights  by  others.  Every  act  causing  an 
ob.«truetion  to  another  in  the  exercise  of  the 
right  comprised  within  this  description, done, 
not  in  the  exercise  of  the  actor's  own  right, 
I  but  for  the  purpose  of  obstruction,  would,  if 
damage  should  be  caused  thereby  to  the  par- 
ty obstnioted,  be  a  violation  of  this  prohibi- 
tion." ITie  same  rule  is  stated  with  care 
and  discrimination  by  Wells.  J.,  in  Walkvr 
V.  Cronin,  107  Mass.  555.  5(J4;  "Evpryone 
has  a  right  to  enjoy  the  fruits  and  advanta- 
ges of  his  own  enterprise,  industry,  skill, 
and  credit.  He  has  no  right  to  be  protected 
against  competition,  but  he  has  a  right  to  be 
free  from  malicious  and  wanton  interference, 
disturbance,  or  annoyance.  If  disturbanoe 
or  loss  come  as  a  result  of  oompetiUon.  or 
the  erercise  of  like  rights  by  others,  it  i« 
d«mnum  absque  injuria,  imlesa  some  supe- 
rior right  by  contract,  or  otherwise,  is  inter- 
fered with.  But  if  it  come  from  the  merely 
wanton  or  malicious  acts  of  others,  without 
the  justification  of  competition,  or  the  serv- 
ice of  any  interest  or  lawful  purpose,  it  then 
stands  upon  a  different  footing."  In  thia 
case  the  acta  complained  of  were  calculated 
to  cause  damage  to  the  plaintiffs,  and  did 
actually  oause  such  damage;  and  they  were 
intentionally  done  for  that  purpose.  Un- 
less, therefore,  there  was  justifiable  cause, 
the  acts  were  malicious  and  unlawful. 
Walker  v.  Cronin,  107  Mass.  565;  Corew  v. 
Rutherford.  lOG  Mass.  1,  8  Am.  Rep.  287. 
and  cases  cited  therein. 

The  defendants  contend  that  they  have 
done  nothing  unlawful,  and  in  support  of 
that  contention  they  say  that  a  person  may 
work  for  whom  he  pleases,  and,  in  the  ab- 
sence of  any  contract  to  the  contraiy,  may 
cease  to  work  when  tie  pleases,  and  for  any 
rcawn  whatever,  whether  the  same  be  good 
or  bad;  that  he  may  give  notice  of  his  in- 
tention in  advance,  with  or  Without  stating 
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the  remson;  that  what  one  man  may  do  wv- 
-«ral  mem  aotong  in  concert  may  do,  and  may- 
agree  beforehand  that  they  will  do,  and  may 
.•^ye  notice  of  the  agreement;  and  that  all 
-this  may  be  lawfully  done,  notwithatanding 
■maA  oono8rt«d  action  may,  by  reason  of  the 
-cniBequeiit  interruption  of  the  work,  reaiilt 
in  great  loss  to  the  employer  and  hie  other 
•cm^oyces,  and  that  such  a  result  was  in- 
-tended.  In  a  general  sense,  and  without  ref- 
•«ruice  to  exceptions  arising  out  of  conflict- 
ing public  and  private  interests,  all  this  may 
4w  true.  It  is  said  also  that,  whM-e  one  has 
-tbrn  lawful  right  to  do  a  tiling,  tiie  rootiTe  by 
which  he  Is  actuated  ia  immaterial.  One 
■form  of  this  statement  appears  in  the  first 
^oadnote  in  Allen  T.  Flood,  as  reported  in 
{1698]  App.  Caa.  1,  as  follows:  "An  act 
lawful  in  itself  is  not  converted  by  a  mali- 
•^ous  or  bad  motive,  into  an  unlawful  act,  so 
*a  to  make  the  doer  of  the  act  liable  to  a  civ- 
il action."  If  the  meaning  of  this  and  similar 
•expressions  is  that,  whn-e  a  person  has  the 
lawful  right  to  do  a  thing  irrespective  of  bis 
motive,  his  mottve  It  immaterial,  the  propo- 
■rition  Is  a  mere  truism.  If,  however,  the 
nesDinfT  Is  that  where  a  person,  if  actuated 
fty  one  kind  of  a  motive,  has  a  lawful  right 
to  do  a  tiling,  the  act  is  lawful  when  done 
vnder  any  conceivable  motive,  or  that  an  act 
lawful  under  one  set  of  (rircumstances  la 
therefore  lawful  under  every  conceivable  net 
<tl  circumstances,  the  proposition  does  not 
cotnniend  itself  to  us  as  either  logically  or 
l^mlly  accurate.  Tn  so  far  as  a  right  is  law- 
"ful  it  is  lawful,  and  in  many  oases  the  right 
Is  so  far  absolute  as  to  be  lawful  whatOTer 
may  be  the  motive  of  the  actor, — a«,  where 
•one  digs  upon  his  own  land  for  water 
(OreenUaf  t.  Francis,  18  Pick.  117),  or 
fnakes  a  written  lease  of  his  land  for  the  pur- 
fMse  of  terminating  a  tenancy  at  will 
(Orouatra  r.  Bourges,  141  Mass.  7,  4  N.  E. 
-4t23) ;  but  in  many  cases  the  lawfulness  of 
«n  act  which  causes  damage  to  another  may 
■depend  upon  whether  the  act  is  for  Justlfla- 
lile  cause,  and  this  justification  may  be 
"found  sometimes  in  the  circumstances  under 
which  It  is  done,  irrespective  of  motive, 
-sometimes  in  the  mcrtlTe  alone,  and  some- 
-times  In  the  cireumstancee  and  motive  com- 
bined. This  principle  is  of  very  general  ap- 
-plication  In  criminal  law,  and  also  is  illus- 
-trated  In  many  branches  of  the  <nvil  law,  as 
in  cases  of  libel,  and  of  procuring  a  wife  to 
leave  her  husband.  Tosfeer  v.  Btanlep,  153 
Mass.  148, 10  L.  K.  A.  468,  26  N.  B.  417,  and 
•cases  therein  cited.  Indeed,  the  prindple  is 
a  prominent  feature  underlying  the  whole 
'doarine  of  privil^e,  malice,  and  intent. 
'See,  on  this,  an  ina^uctive  article  in  8  Har- 
vard Law  Rev.  1,  where  the  subject  is  con- 
sidered at  some  length.  It  is  manifest  that 
<Bot  much  progress  ia  made  by  such  general 
•statements  as  those  quoted  above  from  Allen 
T.  Flcod,  whatever  may  be  their  meaning. 

Still  standing  for  solution  Is  the  questira, 
Vnder  what  drennufanees,  tnduding  the  mo- 
tive of  the  actoTj  is  the  act  oompTajned  of 
lawful,  and  to  what  extent?  In  eases  some- 
iritat  akin  to  the  one  at  bar  this  court  has 
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hod  occasion  to  c<»i8ider  the  question  how 
far  acts  manifestly  coercive  and  intimidat- 
ing in  their  nature,  which  cause  damage  and 
injury  to  the  business  or  property  of  anoth- 
er, and  are  done  with  iuboit  to  cause  such, 
injury,  and  partly  in  reliance  upon  such  oo- 
ercion  are  justiflable.  In  Bowen  v.  Mathe- 
son,  14  AHni,  490,  it  was  held  to  be  lawful 
for  persons  engaged  in  the  business  of  ship- 
ping seamen  to  comUne  together  into  a  sod- 
ety  for  the  purpose  of  competing  with  other 
persons  engaged  in  the  same  business,  and 
it  was  held  lawful  for  them,  in  pursiutnce  of 
that  purpose,  to  take  men  out  of  a  ship  if 
men  shipped  by  a  nonmonber  were  in  that 
ship,  to  refuse  to  furnish  seamen  through  a 
nonmember,  to  notify  the  public  that  they 
had  combined  against  nonmembers  and  had 
"laid  the  plaintiCT  on  the  shelf,"  to  notify 
the  plaintiff's  customers  and  friends  that 
the  plaintiff  oould  not  ship  seamen  for  them, 
and  to  interfere  in  all  these  ways  with  the 
businese  of  tiie  plaintiff  as  a  shipping  agent, 
and  compd  him  to  abandon  the  same,  ^e 
jnstifioation  for  these  acts  so  injurious  to 
the  business  of  the  plaintiff,  and  so  intimi- 
dating in  their  nature,  is  to  be  found  in  the 
law  of  competition.  No  legal  right  of  the 
plaintiff  was  infringed  upon,  and,  as  stated 
by  Chapman,  J.,  in  giving  the  opinion  of  the 
court  (page  503),  "if  thdr  effect  is  to  de- 
stroy the  busitiees  of  shipping  masters  who 
are  not  members  of  the  association,  it  is  sudi 
a  result  as,  in  thd  oompotition  of  business, 
often  follows  from  a  course  of  proceeding 
that  the  law  permits."  The  primary  object 
of  the  d^endants  was  to  build  up  their  own 
business,  and  this  they  might  lawfully  do  to 
the  extent  disclosed  in  that  case,  even  to  the 
injury  of  their  rivals.  Similar  dedsions 
have  been  made  in  other  courts  where  acto 
somewhat  coerdve  in  thdr  nature  and  effect 
have  been  hdd  justifiable  under  the  law  of 
competition.  Mogul  8.  8.  Co.  v.  McGregor 
[18921  A.  C.  2b;  Bohn  Mfg.  Co.  v.  ffoIKs, 
MMinn.  22S,  sub  nom.  Bohn  Mfg.  Co.  v. 
Korthweitem  Lumhermen'a  A830.  2IL.  R.  A. 
337,  55  N.  W.  1119;  Macauley  Bros.  v.  Tier- 
ney,  19  R.  I.  255,  37  L.  R.  A.  455,  33  Atl.  1. 
On  the  other  hand,  it  was  held  in  Careto  v. 
Rutherford,  106  Mass.  1,  8  Am.  Rep.  287, 
that  a  conspiracy  against  a  mechanic — ^who 
is  under  the  necessity  of  employing  workmoi 
in  order  to  carry  on  his  business — to  obtain 
a  sum  of  money  from  him,  which  he  la  un- 
der no  legal  obligation  to  pay,  hy  inducing 
his  workmen  to  leave  him,  or  1^  deterring 
others  from  entering  into  his  employ,  or  by 
thrsatening  to  do  this,  so  that  he  is  induced 
to  pay  tite  money  demanded  under  a  reason- 
able apprehension  that  he  cannot  carry  on 
his  business  without  yielding  to  the  de- 
mands, is  an  illegal,  if  not  criminal,  con- 
spiracy; that  t^e  acts  done  under  it  are  il- 
legal, and  that  the  money  thus  obtained 
may  be  recovered  back.  Chapman,  Oh.  J., 
speaking  for  the  court,  says  that  there  is  no 
doubt  that,  if  the  parties  under  sudi  drenm- 
stances  succeed  in  injuring  the  business  of 
the  mechanic,  they  are  liable  to  pay  all  tiis 
damages  dons  to  him.   That .  ' 
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doBB  analiigj  to  tbe  one  at  bar.  The  acta 
there  threatened  were  like  tiiOM  in  ttiii  case, 
and  the  purpose  was,  in  substance,  to  force 
tiie  plaintiff  to  ^ve  his  work  to  the  defend- 
antu,  and  to  extort  from  him  a  fine  because 
he  had  given  some  of  his  work  to  other  per- 
son*.  Without  now  indicating  to  what  ex- 
tent workmen  may  ctmibine,  and  in  pursu- 
ance of  an  agreement  ma;  act  by  means  of 
strikes  and  boycotts  to  get  the  hours  of  la- 
bor reduced,  or  Uieir  wages  increased,  or  to 
procure  from  tJieir  employers  any  other  con- 
cession directly  and  immediately  affecting 
their  own  interests,  or  to  help  themselves  in 
competition  with  tiieir  fellow  workm«i,  we 
think  this  case  must  be  governed  by  the  prin- 
ciples laid  down  in  Carew  v.  Rutherford,  lO'i 
Mass.  I,  8  Am.  Bep.  287.  Tbe  purpose  of 
these  defendants  was  to  force  the  plaintilTs 
to  join  the  defendant  association,  and  to 
that  end  tb^  injured  the  plainUffsin  their 
busineas,  and  molested  and  disturbed  them 
in  thedr  efforts  to  work  at  their  trade.  It  ifi 
true  they  committed  no  acts  of  personal  vio- 
lence, or  of  physical  injury  to  property,  al- 
though they  threatened  to  do  someth in<; 
which  might  reasonably  be  expected  to  lead 
to  such  results.  In  their  threat,  however, 
there  wad  plainly  that  which  was  coercive  in 
its  effect  upon  the  will.  It  is  not  necessary 
that  the  liberly  of  the  body  should  be  re- 
itrainrd.  Restraint  of  the  mind,  provided 
it  would  be  such  as  would  be  likely  to  force 
a  man  against  his  will  to  grant  the  thing  de- 
manded, and  actually  has  that  effect,  is  suffi- 
cient in  cases  like  tJiia.  As  stated  by  Lord 
Bramwell  in  Reg.  v.  Druitt,  10  Cox,  C.  C. 
592:  "No  right  of  property  or  capital  was 
so  sacred  or  carefully  guarded  by  the  law  of 
tlie  land  as  that  of  personal  liberty. 
.  .  .  That  liberty  ii  not  liberty  of  the 
mind  only;  it  is  alfw  a  liberty  of  the  mind 
and  will;  and  the  liberty  of  a  man's  mind 
and  will  to  say  how  ho  sihould  bestow  him- 
self, his  means,  his  talents  and  his  industry 
is  as  much  a  subject  of  the  law's  protection 
as  that  of  his  body."  It  was  not  the  inten- 
tion of  the  defendants  to  give  fairly  to  the 
employer  the  option  to  employ  them  or  tlie 
plaintiffn.  but  to  compel  the  latter  against 
their  will  to  join  the  scsodation.  and  to  that 
end  to  molest  and  Interfere  with  them  in 
their  efforts  to  procure  work  by  aots  and 
throite  well  calculated  by  t^eir  coercive  and 
intimidating  nature  to  overcome  the  will. 
The  defendants  might  make  such  lawful 
rules  as  they  please  for  the  regulation  of 
their  own  conduct,  but  they  had  no  right  to 
force  other  persons  to  join  them.  The  neces- 
sity that  the  plaintiffs  should  join  this  asso- 
ciation is  not  to  great,  nor  is  its  relation  to 
the  rights  of  the  defendants,  as  compared 
with  tiie  right  of  the  plaintiffs  to  be  free 
from  molestatjoiit  such  as  to  bring  the  acta 
of  the  defendants  under  Uie  shelter  of  the 
prindples  of  trade  c(Hnpetition.  Such  acts 
ara  without  justification,  and  therefore  are 
inalieiouB  and  unlawful,  and  the  oonspiracv 
thus  to  force  the  plaintiffs  was  unlawful. 
Such  conduct  is  intolerable,  and  inconsist- 
ent with  the  s|^t  of  our  laws.  The  hu- 
si  L.  B.  A. 


guage  used  by  this  court  In  Carew  v.  Ruther- 
ford, 106  Mass.  ].  8  Am.  Rep.  287,  may  b» 
repeated  here  with  emphasis,  as  applicable 
to  this  case:  "The  aots  allied  and  proved 
in  this  case  are  peculiarly  offensive  to  the- 
free  princiidea  which  prevail  in  this  country,, 
and,  if  such  practices  could  enjoy  impunity^ 
tJiey  would  tend  to  establish  a  tyranny  of  ir- 
responsible persons  over  labor  and  mechanic- 
al business  which  would  be  extremely  in^ 
jurious  to  both."  See,  in  addition  to  the  au- 
thorities above  tited.  Con.  v.  Bunty  4  Met. 
Ill,  38  Am.  Dec.  346;  Sherry  t.  Perfcins,  147 
Mass.  214,  17  N.  E.  307;  Vegelahn  v.  Oim*- 
no>-,  167  Mass.  97,  35  L.  R,  A.  722,  44  K.  E. 
1077;  Stat.  18&4,  chap.  508,  S  2;  Siate  v. 
Donaldson,  32  N.  J.  L.  151,  90  Am.  Dec.  640; 
State  V.  Stetcart.  69  Vt  273,  59  Am.  Rep. 
710,  9  Atl.  659;  State  v.  Glidden,  65  Conn. 
46,  8  Atl.  890;  State  v.  Dyer,  67  Vt.  690,  3Z 
AU.  814;  Lucke  v.  Clothing  Cutters  <6  Trim- 
mere'  Awembly,  Wo.  7507,  K.  of  L.  77  Md. 
396,  19  L.  R.  A.  408,  26  Atl.  505.  As  the 
plaintiffs  have  been  injured  by  these  acts* 
and  there  is  reason  to  believe  that  the  de- 
fendants contemplate  further  proceedings  of 
the  same  kind,  which  will  be  likely  still  more 
to  injure  the  plaintiffs,  a  bill  in  equity  lie» 
to  enjoin  the  defendants.  Vegelahn  v.  (Tunt- 
ncr,  167  Mas*.  97,  85  K  S.  A.  722,  44  N.  E. 
1077. 

Some  phases  of  the  labor  quesUon  have  re- 
cently been  discussed  in  the  very  elaborate 
considered  case  of  Allen  v.  Flood  [1898]  A. 
C.  1.  Whether  or  not  the  decision  mad*' 
therein  Is  inconsistent  with  the  propositions 
upon  which  we  base  our  decision  in  this  case, 
we  are  not  disposed,  in  view  of  the  circum- 
stances under  which  that  decision  was  made, 
to  follow  it.  We  prefer  the  view  expressed 
by  the  dissenting  judges,  which  view,  it  may- 
be remarked,  was  entertained,  not  only  1^ 
three  of  the  nine  lords  who  sat  in  the  case,. 
but  also  by  the  great  majority  of  the  cmn- 
mon-law  judges  who  had  occasion  ofBcially 
to  express  an  opinion,  There  must  be,  there- 
fore a  decree  for  the  plaintiffs.  We  think, 
however,  that  the  clause,  "or  by  causing  or 
atterapUng  to  cause  any  person  to  discrimi- 
nate against  any  csnpu^rer  or  membera  of 
plaintiffs'  said  usotnation  (because  he  ia 
sudi  employer)  in  giving  or  allowing  tho 
perfbrmanoe  of  oontniots  to  or  1^  ancih 
ployer."  is  too  broad  and  indefinite.  Inas- 
much as  It  might  seem  to  include  mere  law- 
ful persuasion  and  other  similar  and  peace- 
ful aots;  and  for  that  reason,  and  also  be- 
cause, so  far  as  respects  unlawful  acts,  it 
seems  to  cover  only  such  acts  as  are  pro- 
hibited by  other  parts  of  the  decree,  we  think 
it  should  be  omitted.  Inasmuch  as  the  as- 
sociation of  the  defendants  is  not  a  corpora- 
tion,  wi  injunction  cannot  be  issued  against, 
it  aa  such,  but  only  against  Its  msmberSr. 
their  agents  and  servants. 

At  thtis  modified,  in  the  opinion  of  the  ma* 
joHty  of  the  court,  the  deoree  should  atond. 

Decree  aeowdingly. 

Holmes,  Ch.  J.,  dissenting; 

Whan  m  question  haa  bean  detddad  far  th» 
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taartf  I  think  it  proper,  as  a  general  rule, 
that  a  dissenting  judge,  however  strong  bis 
oonvictions  may  be,  should  thereafter  accept 
the  l&w  from  the  majority,  and  leave  the 
remedy  to  the  l^slature,  u  that  body  sees 
fit  to  interfere.  If  the  decision  in  the  pres- 
ent case  simply  had  relied  upon  Vegelahn  v. 
Guntner,  107  MaHS.  92,  35  L.  R.  A.  722,  44 
N.  K.  1077,  [  should  have  hesitated  to  aay 
anything,  although  I  might  have  stated  that 
my  ]fL<i-iiOual  opinion  had  not  been  weakened 
by  the  subatantiaJ  agi'eemcnt  with  my  views 
to  be  found  in  the  judgments  of  the  major- 
ity of  the  House  of  Lords  in  Allen  v.  Flood 
ns»8J  App.  Ca«.  1.  But,  much  to  my  sat- 
iaraetioa*  if  I  may  say  80.  Ute  oourt  has 
seen  fit  to  adopt  the  mode  of  approaching 
the  question  whidi  I  believe  to  be  the  cor- 
rect one,  and  to  open  an  issue  which  other- 
wise [  might  have  thought  closed.  The  dif- 
ference between  my  brethren  and  me  now 
seems  to  be  a  diHerence  of  degree,  and  the 
line  of  reasoning  followed  makes  it  proper 
for  me  to  explain  where  the  difference  lies. 

I  o^Teo  Uiat  the  conduct  of  the  defendants 
te  aotionaUe  unless  justified.  Jfay  v.  Wood, 
172  Mass.  11,  14,  51  N.  E.  191,  and  (Mses 
cited.  I  agree  that  the  presence  or  absence 
of  justification  may  depend  up<m  the  object 
of  their  conduct;  that  is,  upon  the  motive 
with  which  they  acted.  Vegelahn  v.  (hint- 
ner,  187  Mass.  92,  105,  106,  35  L.  R.  A.  722, 
44  N.  E.  1077.  I  agree,  for  instance,  that,  if 
a  boycott  or  a  strike  is  intended  to  over- 
ride the  Jurisdiction  of  the  courts  by  the  ac- 
tion of  a  private  association,  it  may  be  il- 
I<^.  Weston  T.  Barnicoat,  175  Mass.  454, 
49  L.  R.  A.  012,  56  N.  E.  619.  On  the  other 
liand,  I  infer  tiiat  a  majority  of  my  breth- 
ren would  admit  that  a  boycott  or  strike  in- 
tended to  raise  wages  directly  might  be  law- 
ful, if  it  did  not  embrace  in  its  scheme  or 
intent  violence,  breach  of  contract,  or  other 
conduct  unlawful  on  grounds  independent  of 
the  mere  fact  that  the  action  of  the  defend- 
ants was  oombined.  A  sensible  woikingman 
would  not  contend  that  the  courts  should 
sanction  a  combination  for  the  purpose  of 
inflicting  or  threatening  Ti61ence,  or  the  in- 
fraction of  admitted  rights.  To  come  di- 
rectly to  the  point,  the  issue  is  narrowed 
to  the  question  whether,  assuming  that  some 
pnrpoees  would  be  a  justification,  the  pur- 
poM  ia  thia  oaae  of  toe  threatened  boyeotta 


and  strikes  was  sucfa  as  to  justify  the 
threatSw  That  purpose  was  not  directly  con- 
cerned with  wages.  It  was  one  degree  more 
remote.  The  immediate  object  and  motive 
was  to  strengthen  the  defendants*  society  aa 
a  preliminary  and  means  to  enable  it  to- 
make  a  better  fight  on  questions  of  wages  or 
other  matters  of  clashing  interests. 

1  differ  from  my  brethren  in  thinking  that 
the  threats  were  as  lawful  for  this  prelimi- 
nary purpose  as  for  the  final  one  to  which 
strengthening  the  union  was  a  means,  I 
think  that  unity  of  organization  is  necessary 
to  make  the  contest  of  labor  effectual,  and 
that  societies  of  laborers  lawfully  may  em- 
ploy in  their  prqtaratira  the  means  which 
they  might  use  in  the  final  contest. 

Although  this  is  not  the  place  for  extended 
economic  discussion,  and  although  the  law 
may  not  always  rea<^  ultimate  economic  con- 
ceptions, I  think  it  well  to  add  that  I  cherish 
no  illusions  as  to  the  meaning  and  effect  of 
strikes.  While  I  think  the  strike  a  lawful 
instrument  in  the  universal  stru^le  of  life, 
I  think  it  pure  phantasy  to  suppose  that 
there  is  a  body  of  cajHtal  of  whitm  labor,  as 
a  wholes  secures  a  larger  share  by  that 
means. 

The  annual  product,  subject  to  an  infini- 
tesimal deduction  for  the  luxuries  of  the 
few,  is  directed  to  consumption  by  the  multi* 
tude,  and  ia  consumed  by  the  multitude  al- 
ways. Organization  and  strikes  may  get  a 
larger  share  for  the  members  of  an  organiza- 
tion, but,  if  they  do,  they  get  it  at  the  ex- 
pense of  the  less  organized  and  less  powerful 
portion  of  the  laboring  mass.  They  do  not 
create  something  out  of  nothing. 

It  is  only  by  devesting  our  minds  of  ques- 
tions of  owncrirhip  and  other  machinery  of 
distribution,  and  oy  looking  solely  at  the 
question  of  consumption, — asking  ourselves 
what  is  the  annual  product,  who  consumes 
it,  and  what  changes  would  or  could  we 
make. — that  we  can  ksap  in  the  world  of 
rea'ities. 

But,  subjeot  to  the  qualifications  which  I 
have  expressed,  I  think  it  lawful  for  a  body 
of  ^'orkmcn  to  try  by  combination  to  get 
more  than  they  now  are  getting,  although 
they  do  it  at  the  expense  of  their  fellows, 
and  to  that  end  to  stren^en  their  union  by 
the  boycott  and  the  strike. 
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TlUage  of  GA8S0P0IJ8,  Plff.  4n  Brr, 

i  lUch  ) 

MBOvml  by  m  mamielpmllty  of  shade 


NoTK. — As  to  ownership  and  control  of  trees 
tn  blshway,  see  Chase  v.  Oshkosh  (Wis.)  15  L. 
R.  A.  ass,  and  note;  State,  Avis,  Prosecntor,  t. 
Thaelsnd  (N.  J,  L.)  23  L.  B.  A.  685 :  Tate 
Greensboro  (N.  C.)  24  L.  R.  A.  671 ;  Dalley  V. 
State  (Ohio)  24  L.  B.  A.  724 ;  Hoant  Carmel  T. 
Shaw  (111.)  27  L.  B.  A.  080;  Bradley  T.  Sontb- 
61  L.  R.  A. 


trees  from  •  street  without  ffrtog  the- 
abutting  owner,  who  owns  the  fee  of  the 

street,  an;  notice  of  the  public  necessity  for 
the  removal,  or  anj  opportunity  to  trans- 
plant them  or  to  remove  them  himself,  con- 
stitutes an  Invasion  ol  the  owner's  legal 
rights,  for  which  the  mnnlclpallty  la  liable- 
in  damages. 


em  New  England  Teleph.  Co.  (Conn.)  82  L.  B. 
A.  2S0;  Vanderhurst  V.  Tholcke  (Cal.)  35  L.  R. 
A.  2U7. 

For  trees  on  street  as  a  nuisance  subject  t» 
manlcipal  control,  see  cases  In  note  to  Hagers- 
town  T.  Wltmsr  (Ud.)  89  L.  B.  A^on  page  p70. 
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Not., 


(Booker,  J..  HurnU.) 
(Nonmber  18,  1800.) 

ER^R  to  tiie  Circuit  Court  for  Cast! 
Coun^  to  nview  a  judgment  in  favor  of 
|>laintiff  in  an  aotion  brought  to  recover 
dunages  for  the  all^^ed  ill^ial  cutting  of 
plaintiff's  trees.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
.Vr.  M.  Id.  Howell,  for  plaintiff  in  error : 
A  nmnicipalitj  has  a>bsolute  control  over 
its  streets,  and  may  devote  any  part  of  them 
to  sidewalks,  and  its  action  is  not  reversible. 

UoArthur  v.  Saginaio,  68  Mich.  357,  65 
Am.  Rep.  687, 2S  N.  W.  S13 ;  Fuller  v.  Orand 
Rapida,  105  Hieh.  629,  08  N.  W.  630;  Pon- 
iiao  V.  Carter,  32  Hieh.  164. 

The  village  Bad  the  right  to  remove  the 
trees  without  notice. 

Mount  Oarmel  v.  Bhoto,  166  111.  37,  27  L. 
R.  A.  580,  39  N.  E.  684;  Wilson  v.  Simmong, 
SO  Me.  242,  36  Atl.  380;  Vanderhwat  v. 
Tholcke,  113  Cal.  147,  36  L.  R,  A.  267,  45 
rae.  206;  Ohaae  v.  Oahkoah,  81  Wis.  813.  15 
L.  R.  A.  S63,  61  K.  W.  660;  Wyant  v.  Cen- 
tral Telephone  Co.  (Mich.)  47  L.  B,  A.  497, 
81  N.  W.  928, 

Their  location  with  reference  to  the  pro- 
-posed  sidewalk,  of  which  plaintiff  had  notice, 
made  them  an  obstruction  to  its  use  and  a 
dangerous  nuisance. 

Siokcy  V.  Michigan  0.  R.  Oo.  96  Mich.  498, 
21  L.  B.  A.  729,  SS  K.  W.  989. 

Mr.  Ooj  W.  HendrTX  for  defendant  in 
«rror. 

Montconerj,  Ch.  J.,  delivered  the  ofan- 
ion  of  the  court: 

The  sole  queetion  which  this  record  pre- 
«ents  is  whether  a  village  acting  under  the 
general  incorporation  act  (Oomp.  Laws, 
ohap.  87),  may  eat  down  and  remove  shade 
trees  standing  within  the  highway  and 
■which  have  been  planted  and  maintained  by 
the  abutting  owner,  who  owns  to  the  center 
of  the  street,  wlien  such  removal  is  without 
previous  notice  to  the  abutting  owner  to  re- 
move the  trees.  There  is  no  queetion  but 
that  the  abutting  owner  has  the  title  to 
shade  treea  adjoining  his  premiaea.  Cooley, 
Torts,  318,  S72;  Clark  v.  Daaao,  34  Mich. 
-86;  Rogcra  v.  RandaU,  29  Mich.  41 ;  People 
V.  Foes,  80  Mich.  669,  8  L.  R.  A.  472,  46  N. 
■W.  480. 

It  is  equally  well  settled,  and  is  conceded 
by  the  learned  counsel  for  the  plaintiff,  that 
tlie  municipality  may,  when  the  public  neces- 
•sities  Appear  to  them  to  call  for  such  action, 
require  such  shade  trees  to  be  removed.  The 
-question  is  whether,  ae  preliminary  to  their 
removal  by  tiie  public  authorities,  the  owner 
should  have  notice  of  the  fact  that  tiie  puhn 
iic  neoeesity  requires  the  removal  of  tiie 
-bees,  and  be  given  the  opportunity  him- 
«elf  to  tranaplftnt  them  or  remove  them. 
The  casp  of  Clark  v.  Dasso,  34  Mich.  80,  an- 
swers this  question  in  the  following  lan- 
guaf,'e:  "It  is  to  bo  remembered  that  the 
trees  are  tiie  property  of  the  adjacent  owner, 
who  cannot  be  lawfully  deprived  of  any  spe- 
'Cief  of  property  in  the  summarv  mode  which 
ii  L.  R.  A. 


was  adopted  in  this  obm.  If  the  trees  most 
be  removed  be  may  prefer  to  take  them  as 
living  trees,  and  transplant  them  elsewhere, 
perhaps  in  more  suitable  localities  in  the 
street,  and  he  should  not  be  compelled  to  cut 
tiiem  down  where  removal  is  preferred." 
We  are  eatisfied  that  thia  view  applies  witk 
as  muoh  force  in  the  present  case  as  in  Olwk 
V.  Daaso.  No  other  view  is  oonaistent  with 
ownership  of  the  trees  by  the  adjacent 
owner.  True,  this  title  is  subservient  to  the 
public  right,but  thepublic  right  maywell  be 
exercised  in  a  mannernot  to  entail  entire  loss 
of  property  upon  the  owner.  It  may  be  true 
that  the  language  quoted  is  dictum,  but  such 
has  been  understood  to  be  the  law  for  many 
years,  and  we  discover  nothing  in  the  rule 
which  imposes  on  the  public  authorities  any 
great  burden. 

The  case  of  Wyant  v.  Central  Telephone 
Co.  is  not  inoonsiatCTt  with  this  holdinf;.  In 
that  case,  which  may  be  found  at  47  L.  R. 
A.  497,  81  N.  W.  928,  notice  to  the  ownor 
would  furnish  no  opportunity  to  avoid  the 
cutting  of  limbs.  Whatever  damage  a  tree 
might  sustain  by  such  outtii^  could  not  be 
obviated  1^  the  owner;  therefore,  notice  to 
the  owner  would  serve  no  purpose.  In  case 
of  the  destruction  of  the  tree  an  entirely  dif- 
ferent consideration  obtains.  The  owner 
who  has  notice  of  the  public  requirements  in 
in  a  position  to  protect  himself  in  a  large 
part  from  damage.  So  dearly  is  this  a  val- 
uable right  that  it  has  been  held  that  a  duty 
rests  on  the  owner  to  protect  himself  from 
unnecessary  damage;  as  in  Bhavmee  County 
Comrt.  V.  BeokwiVi,  10  Kan.  603,  where  in  a 
condemnation  case  the  owner  of  a  hedge 
sought  allowance  for  the  value  <^  it,  it  was 
held  that  the  allowance  should  be  limited  to 
the  value  of  the  hedge  and  its  decreased 
value  by  reason  of  the  transplanting. 

It  is  contended  that  the  plaintiff  in  this 
case  did  not  suffer  because  of  the  failure  to 
give  notice,  because  she  testified  that  if  she 
had  had  notice  the  trees  would  not  have  been 
removed.  Whether  the  plaintiff  meant  by 
this  that  she  woiild  have  taken  steps  to  pre- 
vent their  removal,  or  that  she  herself  would 
not  have  removed  them  and  allowed  the  vil- 
lage authorities  to. do  so,  is  not  quite  clear, 
but  it  does  appear  that  she  was  not  given 
the  opportunity  to  decide  the  question. 

The  removal  was  therefore  an  invaeioo  of 
her  legal  rights,  and  the  judgment  for  iK» 
damage*  tuetaiiaed  w  affirm^ 

Moore,  IrtiMib  and  Oramt,  JJ.,  concur. 

Hooker,  J.,  dlsaeoting: 

I  concur  in  the  opinion  that  the  village  is 
liable  upon  the  ground  that  tiie  agents  of 
the  village  oonverted  the  trees  to  the  use 
the  village,  after  they  were  cut,  as  was  rab- 
stantially  true  in  Cwh  v.  DaaaOt  34  Mick. 
86. 

£  am  of  opinion  that,  not  only  has  the  vil- 
lage authority  to  remove  trees  when  neces- 
sity requires  it  for  high^vay  purposes,  but 
that  it  does  not  become  a  trespasser  by  ao 
doing,  so  long  as  i^l|^J^^(3RS^^r7 
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-danuge  to  the  owner,  either  by  greater  in- 
jur; to  the  trees  thau  is  necessary,  or  by 
preventing  their  removal  to  another  location 
117  the  owner,  where  feasible,  which  would 
'be  doing  unnecessary  injury.  But  I  think 
it  cannot  be  properly  said  that  Uie  right  of 
-action  exists  in  werj  caae  where  notice  has 
«ot  been  given,  whether  a  notice  would  be  of 
ue  or  not.  If  the  tree  could  no^  by  any 
^OMibiUty,  be  taved,  or  if  the  owner  should 
-not  care  to  rnnove  it,  or  if  it  were  not  prac- 
'tionUe  to  do  so  profitably,  tbere  would  be 
■BO  damage,  and  a  rule  which  subjects  a  mtt- 
^(upality  to  damages  and  ooets  in  such  a 
-case,  ia^  in  my  opinion,  unjust,  and  at  vari- 
ance with  Wyant  v.  Central  Telephone  Co, 
-47  L.  B.  A.  497.  81  N.  W.  028.   In  that  case 


it  was  held  that  Uie  defendant  VM  nofc  li- 
able, although  no  notice  was  given  nor  op- 
portunity afforded  for  the  owner  to  cut  the 
limbs  because  no  unneoessary  injury  was 
done. 

The  same  rule  riu>uld  apply  to  any  other 
case  of  tree  cutting,  where  the  owner  has  not 
been  subjected  to  damage.  This  question  is 
discussed  at  lengUi  in  an  opinion  by  the 
writer  in  Miller  v.  Detroit,  7.  ^  A..A..R.  Co. 
(Mich.)  84  N.  W.  49,  where  numerous  oases 
sustaining  the  authority  of  mumoipalities  to 
cut  trees  summarily  are  cited. 

The  judgment  should  be  reversed  for  error 
in  the  charge  relating  to  the  measure  of  dam- 
age. 


IOWA  SUPREME  COURT. 


STATE  of  Iowa,  Appt.^ 
O.  T.  SCHLENKER. 

V- 

(  Iowa  ) 

tU  An  intent  to  detrand  la  not  an  ea- 
■e»tl«l  element  of  the  offense  denoanced 
bj  Code,  II  4880,  4990,  which  prohibit  the 
adulteration  of  milk  Intended  for  sale  by  add- 
IDS  to  It  asythlDg  whatever. 

-a.  A  deflnltlon  in  a  atatnte  of  terms 
tberelQ  used  Is  oot  an  IdtbsIod  of  the  prov- 
iDce  of  the  courts  to  construe  statutes. 

:S.  Th«  power  of  the  leKlalBtvre  to  pro- 
hibit the  addition  of  waier  or  any  other 
Aibatance  whatever  to  milk  that  Is  sold  la 
Included  within  tbe  police  power  to  protect 
health,  even  when  It  extends  to  tbe  addition 
of  that  which  la  harmless  In  Itaelf,  and  which 
is  added  without  Intent  to  defraud,  bat  mere- 
ly to  preserve  tbe  milk. 

No  reatraint  on  the  pollee  power  of 
the  atatea  Is  Imposed  by  U.  8.  Const.  Fonr- 
teenth  Ameodmeat. 

(December  S2,  1900.) 

APPEAL  \jy  the  State  from  an  order  of 
the  District  Court  for  Pollc  County  ar- 
Testing  judgment  after  conviction  of  defend- 
■ant  for  adling  adulterated  milk  on  tbe 
.^nniiid  that  the  statute  under  which  the 
•coBTiction  was  had  was  unconstitutional. 
JEetwrsed. 

The  facts  are  stated  in  the  opinion. 
Mestrt.  XUtwm  Remley,  Attorney  Gen- 
ial, and  Ckarles  A.  Vmm  Vleek,  tor  ap- 
pellant: 

If  any  however  small  an  amount  of  any 
Aulntance  or  thing  be  added,  then,  under  the 

NoTB. — As  tn  ordinance  requiring  samples  of 
«llk  to  be  furnlahed  for  Inspection,  see  SUte  v. 
Xhipaquler  (La.)  26  L.  B.  A.  182. 

As  to  ordinance  provldltv  for  deatmctlon  of 
«illk  wblsb  docs  not  come  up  to  prescribed 
••tandard.  see  Deems  v.  Baltimore  (Ud.)  20  L. 
B.  A.  541. 

A*  to  statute  requiring  registration  of  cattle 
•0t  persons  selling  milk,  and  prohibiting  sale  of 
Allk  fK«n  nnsonltary  premises,  see  State  v. 
-Broadbelt  (Md.)  40  Z..  XL  A.  43S. 
41  L.  R.  A. 


provisions  of  the  statute,  the  mtlk  Is  adul- 
terated, and  tbe  sale  of  the  milk  thus  adul- 
terated is  in  violation  of  §  4989. 

Com.  V.  Gordon,  169  Maes.  8,  33  N.  E. 
709;  Com.  v.  SoAaffner,' I4fl  Mass.  612,  U 
N.  E.  280  ;  8t«te  t.  CampbeU,  84  N.  H.  404, 
13  Atl.  68ff. 

If  it  were  in  the  poww  of  the  general  as- 
sembly to  enact  S  4989,  then  the  act  cannot 
be  declared  to  be  unconstitutional. 

If  the  law  cannot  be  said  to  be  unconsti- 
tutional, then  surely  one  violating  the  law 
cannot  be  heard  to  say  that  his  act  was 
harmless ;  that  it  was  not  injurious  to  pub- 
lic health  or  to  public  peace,  nor  did  it  de- 
fraud anyone;  hence,  he  is  not  amenable  te 
the  law. 

Com.  T.  Behaffner,  146  Mass.  512,  16  N. 
E.  280;  8tate  v.  Campbell,  64  N.  H.  402, 
13  Atl.  685;  People  v.  Cipperly,  101  N.  Y. 
634,  4  N.  E.  107 ;  People  v.  Warden  Grooer 
Co.  118  Mich.  604,  77  N.  W.  315. 

Messrs.  W.  V.  Jordan  and  James  O. 
Hmne,  for  appellee: 

Tbe  trial  judge  was  right  in  holding  that 
a  law  which  arbitrarily  interferes  with 
one's  right  of  private  property  is  void,  and 
he  may  have  been  right  in  bo  interpreting 
the  statutes  under  which  defendant  is  ac- 
cused as  to  make  them  conform  to  the 
fundamental  law  of  the  state. 

In  view  of  the  fact  that  the  object  against 
which  the  force  of  S  4989  is  directed  is  "nn- 
elean,  impure,  unhealthy,  adulterated,  un- 
wholesome, or  skimmed  milk,"  the  wonls  of 
S  4990,  vie.,  "any  other  substance  or  tJiing,** 
only  mean  "at^  other  substance  or  thing" 
that  is  "unclean,  impure,  unhealthy,  adul- 
terated, or  unwholesome." 

State  T.  Botkin,  71  Iowa,  87,  60  Am.  Rep. 
780,  32  N.  W.  185;  State  v.  Btoller,  38 
Iowa,  321;  Keokuk  v.  Sorogga,  39  Iowa, 
447;  State  T.  Campbell,  76  Iowa,  122,  40  N. 
W.  100. 

Where  a  statute  is  susceptible  of  two  oon- 
atnictions,  one  of  which,  if  adopt^,  will  ren- 
der  it  constitntlonal,[^J^^%Cif**§TC- 
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der  it  unconstitutional,  the  former  con- 
struction should  always  be  adopted. 

Santo  V.  State,  2  Iowa,  165,  63  Am.  Dec. 
497;  State  em  rel.  Weir  v.  Dmne  County 
Judge,  2  Iowa,  280;  Duncomba  v.  Prindle, 
12  Iowa,  1;  lotca  Eomestead  Co.  Weh- 
tter  County,  21  Iowa,  221. 

A  statute  forbidding  the  sale,  without  de- 
ceit or  fraud,  of  a  harmless  and  wholesome 
article  of  food,  is  void :  ( a )  Because  it  is 
a  violation  of  an  absolute  right  of  the  peo- 
ple; (b)  because  it  is  a  violation  of  9 
art.  1,  of  the  Constitution  of  Iowa,  which 
forbids  the  deprivation  of  anyone  of  his 
property  without  due  process  of  law;  and 
(c)  because  it  is  a  violation  of  art.  14  of  the 
Amendments  of  the  Constitution  of  the 
Unittvl  States,  which  restrains  every  state 
from  depriving  any  person  of  his  property 
without  due  process  of  law. 

There  is,  as  it  were,  back  of  the  Consti- 
tution, an  unwritten  constitution  which 
ffuarantees  and  well  protects  all  the  abso- 
Inte  rights  of  the  people. 

Sanson  v.  Vernon,  27  Iowa,  28,  73,  1  Am. 
Kep.  216. 

The  right  of  private  property  is  the  free 
use,  enjoyment,  and  disposal  of  all  of  one's 
lawful  acquisiUons,  witnout  any  control  or 
diminution,  save  only  by  tbe  law  oi  the 
Imnd, 

1  Bl.  Com.  138. 

The  words  "the  law  of  the  land"  convey 
ttie  same  meaning  as  the  words  "due  process 
of  law." 

2  Inst.  50;  Den  ea>  dem.  Murray  v.  Eo- 
hoken  Land  d  Improv.  Co.  18  How.  272,  15 
L.  ed.  372;  Bank  of  Columbia  v.  Okely,  4 
Wheat.  235,  4  L.  ed.  559 ;  Mason  v.  Messen- 
ger, 17  Iowa,  261 ;  Foule  v.  Mann,  53  Iowa, 
42,  S  M.  W.  814;  Dartmouth  College  v. 
Woodward,  4  Wheat.  618,  4  L.  ed.  629. 

The  law  of  our  land  recognizes  the  right 
of  the  legislature  to  control  tbe  use  and 
disposal  of  one's  lawful  acqtiisitiona  in  cer- 
tain cases.  This  right  is  based  upon  the 
maxim,  8io  utere  tuo  ut  alienum  non  kedas, 
and  is  designated  as  the  police  power  of  the 
state. 

4  Bl.  Com.  162;  Bannibal  A  St.  J.  R.  Co. 
r.  Hueen,  96  U.  S.  466,  24  L.  ed.  627. 

The  BtatBj  by  virtue  of  its  police  power, 
may  enact  all  such  laws  as  may  be  neces- 
sary or  proper  to  protect  its  citizens  in 
their  persons,  health,  and  property,  and  to 
guard  them  against  frauds,  impositions  and 
oppressions. 

Council  Bluffs  v.  Kansas  City,  St.  J.  d  C. 
B.  R.  Co.  45  Iowa,  338,  24  Am.  Rep.  773. 

There  are  certain  well-rec<^ized  limita- 
Uons  upon  it,  and,  so  far  as  it  relates  to 
the  statutorjr  regulations  of  the  sale  of  food 
and  drink,  it  is  confined  strictly  to  enact- 
ments: First,  for  the  preservation  of  the 
morals  and  health  of  the  people,  and,  sec- 
ond, to  enactments  for  their  protection 
against  frauds,  impositions,  and  oppres- 
sions ;  and  a  law  which  does  not  come  with- 
in one  or  the  other  of  these  branches  of  the 
power  is  unctmstitutional  and  void. 

Gool^,  Const.  Lim.  chap.  10;  CotMoU 
Bhifft  T.  JTOMM  City,  Bt.  J.  d  0.  B.  H,  Co. 
»1  L.  R.  A. 


45  Iowa,  338,  24  Am.  Rep.  773:  State  v. 
Show,  81  Iowa,  642,  11  L.  R.  A.  355,  47  N. 
W.  777 ;  Schollcnberger  v.  Pennsylvania^ 
171  U.  S.  I,  43  L.  ed.  49,  18  Sup.  Ct.  Rep. 
757;  People  v.  Arensberg,  105  N.  Y.  123,  69- 
Am.  Rep.  483,  11  N.  E.  277  ;  Butler  v. 
Chambers,  36  Minn.  69,  30  N.  W.  308; 
Povjelt  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253.  8  Sup.  Ct.  Rep.  992,  1257;  Btate^ 
V.  Butchinwm,  66  Ohio  St.  673,  46  N. 
1043. 

A  state  cannot,  under  the  guise  of  a  police- 
r^ulation,  prohibit  the  manufacture  or  sale 
of  articles  of  food  which  are  harmless  and 
wholesome. 

People  V.  Marx,  99  N.  Y.  377,  52  Am.  Rep.. 
34,  2  N.  E.  29;  Dorsey  v.  State,  38  Tex. 
Crim.  Rep.  527,  40  L.  R.  A.  201,  44  S.  W. 
514;  SchoUenberger  v.  Pennsylvania,  171 
U.  S.  1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757. 

Where  the  article  is  not  injurious  to- 
health,  a  legislature  cannot  even  require 
that  It  be  marked  in  a  distasteful  or  repul- 
sive manner,  for  that  would  practically 
amount  to  a  prohibition  of  its  manufacture- 
and  sale. 

Collins  V.  Neio  Hampshire,  171  U.  S.  30, 
43  L.  ed.  60,  18  Sup.  Ct.  Rep.  768. 

If  the  courts  find  the  plain  provisions  of 
the  Constitution  violated,  or  if  it  can  be 
said  that  the  act  is  not  within  the  rule  of 
necessity  in  view  of  the  facts  of  which  ju- 
dicial notice  may  be  taken,  then  the  act 
must  fall;  otherwise  it  should  stand. 

People  T.  Smith,  108  Mich.  627,  32  L.  R. 
A.  853,  66  N.  W.  382;  Re  Jacobs,  98  N.  Y. 
08,  50  Am.  Rep.  636. 

Section  4990  of  the  Code  of  Iowa,  being 
an  act  deciding  and  declaring  the  character' 
and  admissibility  of  evidence,  is  void. 

Cooley,  Const  Lim.  368,  369 ;  Wantlan  v. 
White,  19  Ind.  470;  Adams  v.  Beaie,  19- 
Iowa,  81;  MeCready  v.  Semton,  29  lowa^ 
366,  4  Am.  Rep.  214. 

Deemer,  J.,  delivered  the  opinion  of  the 

court: 

The  statute  under  which  the  information 
was  filed  reads  as  follows:  "If  any  person 
shall  sell  .  .  .  any  adulterated  .  .  . 
milk  ...  he  shall  be  fined,"  etc. 
Section  4980.  Section  4900  reads,  "For  the- 
purpose  of  this  chapter  the  addition  of  wa- 
ter or  aqy  other  substance  or  thing,  to  whole- 
milk  or  ricimmed  milk  or  partially  ^nunad 
milk,  is  hereby  declared  an  adulteration,'^ 
etc  There  is  no  question  that  defendant- 
sold  milk  to  various  persons  into  which  he- 
had  put  uid  mixed  boracic  acid.  Some  of 
them  were  notified  of  the  adulteration,  hut. 
others  were  not.  He  testifies  that  he  dis- 
solved 5  pounds  of  the  acid  in  20  gallons  of 
water,  and  added  1  pint  of  the  solution  to- 
10  gallons  of  milk;  that  he  used  it  as  a 
preservative,  and  told  quite  a  number  of  his 
customers  that  he  was  using  the  solutiou  for 
the  purpose  indicated;  that  he  never  at- 
tempted to  deceive  any  of  his  customers  re- 
garding the  use  of  the  solutitm;  and  that 
its  use  was  neoessary  "to  keep  the  milk 
from  souring."   He  also  intri. 
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to  shcnr  tliat  the  quantity  of  borado  acid 
used  tended  to  prerent  decomposition,  and 
TTOuld  have  no  deleterious  effect  on  the  con- 
Munen.  For  the  purpose  of  the  case,  we  must 
assume  that  the  quantity  of  acid  ueed  by 
the  defendant  in  the  milk  sold  by  him  had 
no  deleterious  effect^  but  tended  to  prevent 
'decomposition  and  the  development  of 
genoB.  The  experts  also  testified,  however, 
that  the  addition  of  an  ezeeaaive  amount  of 
Ixiraeio  acdd  would  have  a  deleterious  effect, 
in  that  it  would  retard  the  formation  of  gas- 
tric juice  in  the  stomach.  The  learned  dis- 
trict judge  filed  an  opinion  in  which  he  held, 
in  effect,  that  the  statute,  construed  literal- 
ly, was  unconstitutional,  and  that  the  evi- 
'dent  intent  of  the  l^slature  was  to  prohib- 
it sales  of  anything  that  would  operate  as 
«  fraud  upon  the  buyer  or  prove  deleterious 
to  his  health,  and  that,  as  the  defendant  was 
nilty  of  no  fraud  and  the  adulteration  was 
Harmleaa,  he  had  not  violated  the  law. 
These  prc^sitions  are  insisted  upon  by  the 
«Ppel1ee,  and  further  contention  is  made 
that  if  the  statute  is  not  bo  construed  it  is 
unconstitutional,  for  various  reasons,  that 
will  be  referred  to  during  the  course  of  the 
4nrinjon.  It  eeenu  to  us  that  the  eonstmc- 
tion  placed  on  the  statute  by  the  trial  court 
is  a  strained  and  unnatural  one.  The  lan- 
guage of  the  enactment  is  plain,  and  in  view 
of  previous  l^slatioo  there  is  no  doubt 
that  the  act  should  have  a  literal  interpreta- 
tion. That  the  legislature  so  intended  is 
not  open  to  serious  debate.  So  construed, 
«e  the  acts  in  question  constitutional  T 

Section  4990  is  said  to  be  void  because  it 
Invades  the  judicial  province,  in  that  it  is 
not  permissible  for  the  legislature  to  make 
•certain  evidence  conclusive  of  a  question 
that  may  be  submitted  to  judicial  determi- 
nation. Ko  doubt,  the  legislature  cannot 
indirectly  dispose  of  a  cause  by  prescribing 
-conclusive  rules  of  evidence,  and  it  has  no 
power  to  direct  the  judiciary  in  the  inter- 
]netation  of  existluff  statutes.  Oroetheek 
-V.  Sceley,  13  Mich.  Johna  v.  State,  55 
Md.  36Si ;  Keiser  v.  WUliam  Tell  Sav.  Fund 
Amm.  39  Pa.  137 ;  Baiters  v.  Tobuis,  3  Paige, 
338.  But  it  does  have  power  to  prescribe 
1^1  definitions  of  its  own  language,  and, 
when  an  act  passed  by  it  embodies  a  defini- 
tion, it  is  binding  on  the  courts.  Bmitk 
-v.  State,  28  Ind.  §21 ;  Jonet  v.  Surprise,  64 
N.  H.  S4S,  8  M\.  384;  Byrd  t.  State,  57 
Mils.  243,  34  Am.  Rep.  440;  Herokt  v.  State, 
'21  Nsb.  60.  31  N.  W.  268 ;  Cloy  v.  Central 
B.  4  Bleg.  Co.  84  Oa.  34S,  10  S.  E.  967;  P«o- 
Si*  M  rel.  Mutual  £>.  Ins.  Co,  v.  Vew  York 
atu  d  County  Supers.  16  N.  Y.  424.  Even 
•declaratory  statutes  are  entitled  to  respectful 
consideration  by  the  courts,  although  not 
always  binding.  Cooley,  St.  Crimes,  2d  ed. 
I  01 ;  People  em  rel.  Mutual  L.  Ins.  Co.  v. 
Vw  York  City  A  Ooumty  Supers.  16  N.  T. 
•424;  Lambertson  r.  Bogan,  2  Pa.  St.  26. 
The  definition  given  by  the  legislature  in  I 
4900  of  the  Code  as  to  the  term  "adultera- 
tion'* is  valid  and  Unding.  Such  legisla- 
Umi  does  not  traneh  on  ths  powers  of  the  ju- 
diciary, and  is  Dot  inraUd  for  the  reaaoB 
suggested. 
«l  U  R  A. 


But  it  is  said  that  the  l^slature  had  no 
power  to  forbid  the  sale,  without  deceit  or 
fraud,  of  a  harmless  and  wholesome  article 
of  food.  This  may  be  true,  as  a  general 
proposition;  but  it  is  also  true  that  in  vir- 
tue of  the  police  power  it  may  pass  such 
laws  as  are,  or  may  reasonably  appear  to 
be,  necessary  for  the  health,  comfort,  and 
safety  of  the  people.  Ko  clear  and  compre- 
hensive definition  of  the  police  power  iias 
ever  been  given,  and  it  is  doubtful  if  one 
can  be  framed,  that  will  be  accurate  and 
cover  every  conceivable  case  that  may  arise. 
It  is  much  easier  to  determine  whether  the 
particular  case  comes  within  the  scope  of 
the  power,  than  to  give  a  definition  that  will 
be  applicable  to  all  cases.  In  Hannibal  A 
St.  J.  R.  Co.  V.  Husen,  95  U.  S.  465,  24  L. 
ed.  527.  it  is  said:  The  police  power  of  a 
state  extends  to  the  protection  m  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  to  the  protection  of  all  property 
within  the  state,  and  hence  to  the  making 
of  all  regulations  promotive  of  domestic 
order,  morals,  health,  and  safety.  The  pow- 
er belongs  to  the  several  statce,  and  not  to 
the  Federal  government,  save  in  exceptional 
cases;  and,  ao  long  as  the  legislature  does 
not  pass  the  limits  prescribed  by  the  Feder- 
al or  state  Constitutions,  courts  have  no  au- 
thority to  interfere  on  the  ground  that  the 
acts  in  question  violate  natural  principles 
of  right  and  justice.  Ordinarily  the  legis- 
lature determines  when  the  public  welfare 
and  safety  demand  its  exercise;  and,  as  a 
general  rule,  courts  have  nothing  to  do  with 
uie  polity,  wisdom,  or  necessity  of  the  en- 
actment. Of  course,  the  state  cannot,  by 
arbitrarily  assuming  that  a  commodity  is 
injurious  to  the  health  or  comfort  of  the 
people,  impair  individual  rights  guaranteed 
by  the  Constitution.  The  police  power  of 
the  state,  like  every  other,  is  subject  to  the 
Constitution,  and  cannot  be  ueed  as  a  cloak 
under  which  to  disregard  constitutional 
rights  or  restrictions.  Eanmibai  d  St.  J. 
R.  Co.  V.  Eusen,  96  U.  8.  465,  24  L.  ed.  527 ; 
Re  Jaeola,  98  N.  Y.  98,  50  Am.  Rep.  636. 
The  question  is,  of  necessity,  primarily  with 
the  legislature,  and  its  decision  should  not 
be  lightly  disr^rded  by  the  courts.  Courts 
will  not  interfere,  as  a  rule,  unless  there  is 
a  plain  excess  or  usurpation  of  power,  and 
in  case  of  doubt  it  should  be  solved  in  fa- 
vor of  the  power  of  the  Isgislature  to^make 
the  enactment.  It  was  an  indictable  of- 
fense at  common  law  to  mix  unwholesome 
ingredients,  such  as  alum  in  bread,  or  to 
mix  unwholesome  substances  in  anything  in- 
tended for  the  food  of  man.  There  is  an 
ancient  statute  (Stat.  61  Hen.  III.)  pro- 
hibiting the  sale  of  corrupted  wine,  conta- 
frious  or  unwhole8(»ne  ftesh,  or  flosh  that  is 
bought  of  a  Jew.  4  Bl.  Com.  162.  In  Rem 
T.  Diwon,  3  Maule  A  8.  11,  defendant  was 
indicted  for  furnishing  bread  not  fit  for 
food.  It  appeared  that  the  loaves  were 
strongly  impregnated  with  alum,  and  that 
large  pieces  of  crude  alum  were  found  In 
them.  Defendant's  motion  for  a  new  trial, 
filed  after  a  verdict  of  guilty,  was  over- 
ruled; the  court  saying  OoA.  "alum  ibeing 
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periloDi  to  health,  in  the  form  used,  it  is 
immatenal  that  if  used  in  certain  quanti* 
ties  it  was  not  noxious,  but  wholesome." 
Statutes  enacted  to  secure  the  sale  of  pure 
food  and  to  prevent  adulteration  are  quite 
common  in  this  country,  and  have  ever  been 
referred  to  the  police  power.  See  English 
sale  of  food  end  drugs  act  of  1875  (chap. 
63);  Tenn.  Laws  1859.  1800,  chap.  81,  8 
4;  Mass.  Rev.  Stat.  chap.  131,  5  1.  They  are 
enacted  to  prevent  fraud  and  to  conserve  the 
public  health,  and  aa  such  are  a  valid  exer- 
cise of  the  police  power.  State  v.  Campbell, 
64  N.  H.  402,  13  Atl.  685:  People  v.  Arena- 
bery,  105  N.  Y.  123,  50  Am.  Rep.  483,  11  N. 
E.  277 ;  Butler  v.  CiMmbera,  36  Minn.  60, 
30  N.  W.  308;  State,  Waterburj/,  Protecu- 
tor,  V.  Netoton,  50  N.  J.  L.  634,  2  Inters. 
Com.  Rep.  63,  14  Atl.  604;  Powell  v.  Penn- 
sylvania, 127  U.  S.  679,  32  L.  ed.  264,  8  Sup. 
Ot.  Rep.  992,  1257;  Com.  v.  Watte,  11  Allen, 
264,  87  Am.  Dec.  711 ;  State  v.  Smyth,  14  R. 
I.  100,  51  Am.  Rep.  344 ;  People  v.  Cipperly, 
101  N.  Y.  634,  4  N.  E.  107 ;  Com.  v.  Cordon, 
159  Mass.  8,  33  N.  E.  709 ;  Com.  v.  Schaffner, 
146  Mass.  512,  16  N.  E.  280. 

That  the  sale  of  milk  to  whiiA  water  and 
boracic  acid  have  been  added  may  amount 
to  a  fraud  upon  the  purchaser  is  evident. 
He  has  the  right  to  assume  that  the  milk  he 
buys  is  unadulterated,  and  that  it  will  go 
through  the  natural  process  of  oxidation  and 
decomposition.  He  may  wish  to  use  sour 
milk  for  culinary  puniosea,  and  has  the 
right  to  asRuuie  that  nothing  has  been  added 
to  prevent  chemical  change.  Counsel  for 
appellee  responds  to  this  thought  by  saying 
that  defendant  notified  all  persons  to  whom 
he  sold  that  boracic  acid  had  been  added,  and 
that  no  one  of  the  witnesses  for  the  state 
Avas  deceived.  The  record  does  not  bear  them 
out  in  this  contention,  but,  even  if  it  did, 
we  would  have  no  help  therefrom  in  solving 
the  constitutional  question  inrolved.  It 
may  be  conceded  tiiat  the  milk  sold  by  de- 
fendant was  not  harmful  to  the  health  of 
those  who  used  it ;  but  it  is  certainly,  danger- 
ous to  the  public  to  permit  milkmen  and 
those  dealing  in  milk  to  adulterate  it  in  such 
jiianner  us  to  change  its  constituent  proper- 
ties. The  statute  does  not  deprive  the  de- 
fendant of  his  proper^,  but  it  does  impose 
upon  him  the  duty  of  so  using  it  that  no 
injury  shall  result  to  others  most  likely  to 
be  aiEected  by  a  disregard  on  his  part  of 
the  reasonable  health  regrulations  that  it  en- 
acts.  Almost  every  police  regulation  af- 
fects, to  a  greater  or  less  extent,  some  prop- 
erty right;  but  these  rights  are  subject  to 
such  reasonable  limitations  in  their  enjoy- 
ment as  will  prevent  them  from  being  in- 
jurious, and  to  such  reasonable  relations 
as  the  legislature,  under  the  Constitution, 
may  deem  necessary  and  expedient.  In  the 
Schaffner  Com,  htfm  Massachusetts,  and  the 
Cfimphell  Cage,  from  New  Hampshire,  it  is 
expressly  held  to  be  immaterial  whether  the 
foreign  matter  is  or  is  not  injurious  to 
health.  The  court  in  the  latter  case  said 
that,  "if  the  l^slature  has  power  to  fix 
a  standard,  it  must  Judge  whether  or  not 
milk  below  ihmt  stanuriTis  unwholesome;" 

nun.  A, 


and  in  the  former  it  was  held  that  the  ad- 
dition of  pure  water  to  milk  was  an  adul- 
teration punishable  under  the  statute.  In- 
Com.  V.  Gordon,  169  Mass.  8,  33  N.  E.  709,„ 
it  is  expressly  held  that  the  addition  of 
boracic  acid  to  cream  is  an  offense  under  tii*- 
statute  of  the  state  of  Massaehusetta.  See- 
also  Com.  V.  Wctherbee,  153  Mass.  150,  2& 
N.  E.  414.  In  Com.  v.  Waite,  11  Alien,  264, 
87  Am.  Dec.  711.  the  exact  question  made- 
by  defendant  in  this  case  was  decided,  the- 
court  using  the  following  language:  "It  is 
innocent  and  lawful  to  sell  pure  milk,  and 
it  is  innocent  and  lawful  to  sell  pure  water; 
therefore  the  legislature  has  no  power  to- 
make  the  sale  of  milk  and  water  when  mixed 
a  penal  offense,  unless  it  is  done  with  a. 
fraudulent  Intent.  But  it  is  notorious  that 
the  sale  of  milk  adulterated  with  water  ift> 
extensivelpr  practised  with  a  fraudulent  in- 
tent. It  IS  for  the  legislature  to  judge  what 
reasonable  laws  ought  to  b9  enacted  to  pro- 
tect the  people  against  this  fraud,  and  to- 
adapt  the  protecuon  to  the  nature  of  the- 
case.  They  have  seen  fit  to  require  that 
every  man  who  sells  milk  shall  take  the  risk, 
of  selling  a  pure  article.  No  man  is  obliged 
to  go  into  the  business,  and  by  using  pref- 
er precautions  any  dealer  ea^t  aac^taiik 
whether  the  milk  he  offers  for  sale  has  been 
watered.  The  court  can  see  no  ground  for 
pronouncing  the  law  unreasonable,  and  ha» 
no  authori^  to  judge  as  to  its  expediency."' 
It  is  not  enough  to  show  that  defendant  did 
not  intend  to  defraud,  or  that  the  milk  he- 
sold  was  wholesome.  If  that  were  true,  al- 
most any  law  intended  to  protect  the  public- 
health  and  safety  might  oe  overthrown.  It. 
is  enough  that  adulteration  such  as  pre- 
scribed by  the  statute  may  defraud  or  provb 
deleterious  to  the  public  health  or  comfort. 
The  l^slature  may  well  determine  that  the 
adulteration  of  milk  tends  to  facilitate 
vicious  practices,  and  that  it  ought  to  b» 
prohibited.  To  defeat  the  act  prohiblting- 
such  conduct,  it  is  not  enough  to  show  that 
in  the  particular  case  the  article  sold  wa» 
innocuous.  Criminal  intent  is  not  an  es- 
sential element  of  the  offense  described  in 
the  statute,  and  need  not  be  shown  in  order 
to  justify  a  conviction.  Com.  v.  Smith,  lOS 
Mass.  444;  Com.  v.  Farren,  9  Allen,  489; 
Com.  V,  Vtofcols,  10  Allen,  100;  People  v, 
Kihler,  106  N.  Y.  321,  12  N.  E.  795;  Statv 
V.  Smith,  10  R.  X.  258.  If  tiie  sUtute  re- 
quired knowledge  or  intent,  of  course  these 
matters  should  he  shown.  These  proposi- 
tions are  a  siifficient  answer  to  the  opinion 
of  the  trial  court,  holding  that  an  intent 
to  defraud  is  necessary. 

Appellee  further  contends  that  the  stat- 
ute in  question  is  in  violation  of  the  14th 
Amendment  to  the  Federal  Constitution. 
Such  contention  is  not  sound,  for  It  ia  fun- 
damental that  this  amendment  does  not  im- 
pose any  restraints  on  the  exercise  of  the- 
police  power  of  the  state  for  the  protection 
of  the  safety,  health,  or  morals  of  the  com- 
munity. Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923,  6  Sup.  Ct.  Rep.  367;  KidS 
V.  Pearaon,  128  U.  8.  1,  32  L  ed.  846, 
Inters.  Com.  Rep.  232.  9  Sup.  C^  Rep.  S;. 
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Re  Bohnr,  140  U.  S.  545,  sub  nom.  Wilker- 
ton  T.  Bahrer,  35  ed.  672.  11  Sup.  Ct 
B«p.  866;  People  King,  110  N.  Y.  418,  1 
L.  B.  A.  298.  18  N.  E.  246.  The  eonclusion 
•f  the  learned  trial  judge  was  made  to  de- 
pend almost  wholW  on  the  facts  developed 
the  evidence.  If  the  jury  had  found  the 
milk  as  adulterated,  unwholesome,  we  have 
no  doubt  that  the  trial  court  would  have 
sustained  the  oonvictions.  That  the  con- 
itituti(maUty  of  a  etatute  ought  not  to  be 
made  to  depend  on  the  finding  of  a  jury  on 
the  fa^  of  a  case  Is  manifest.  If  the 
proriaioiis  of  the  Constitution  have 
violated,  or  if  the  act  cannot  be  said  to 
be  a  proper  exercise  of  the  police  poy/er,  in 
view  of  the  facts  of  which  judiaal  notice 
may  be  taken,  then  the  duty  of  declaring 
the  act  invalid  is  clear.  But,  in  the  al^ 
senee  of  such  finding,  the  act  should  stand. 
Ordinarily  it  cannot,  we  think,  be  a  ques- 
tion of  fact  for  a  jury.  See  People  v.  Ctp- 
periy,  101  N.  Y.  634,  4  N.  E.  107;  PeopU 
V.  Smith,  108  Mich.  527.  32  L.  K.  A.  853, 
66  N.  W.  382.  People  v.  Mara,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29,  is  relied 
on  by  appellee.  That  case  involved  the 
right  to  sell  oleomargarine,  and  not  the 
question  of  adulteration.  That  it  is  not  in 
emflict  with  anytUng  we  have  announced 
clearly  appears  from  the  Cipperly  Case,  in 
101  N.  Y.  634,  4  N.  E.  107.  See  also  Peo- 
ple V.  Arenaberg,  103  K.  Y.  388,  67  Am. 
Hep.  741,  8  N.  E.  736.  Bchollenberger  v. 
PennegUxmia,  171  U.  8.  1,  43  L.  ed.  49,  18 
Sup.  Ct.  Rep.  757,  involved  the  commerce 
clause  of  the  Federal  Constitution;  and  it 
ma  held  that-  the  legislature  could  not,  un- 
der the  guise  of  the  poliee  power,  absolutely 
prohibit  Uwiale  of  artielea  which  are  the  auD- 


jects  of  interstate  commerce.  It  does  not 
overrule  Powell  v.  Pennaylvania.,  127  U.  S.. 
678.  32  L.  ed.  268.  8  Sup.  Ct.  Rep.  992.  1257,. 
or  Plumley  T.  MaaaaOwaetU,  156  U.  S.  461^ 
39  L.  ed.  223,  15  Sup.  Ct.  Rep.  164;  and 
as  those  cases  sustain  our  holding,  we  may 
well  rest  thereon. 

Lastly,  it  is  said  that  S  4990  of  the  Code 
is  void  because  the  subject  is  not  expressed 
in  the  title.  The  act  is  found  in  the  Code 
of  1897.  Whether  or  not  it  existed  prior  to 
that  time  is  immaterial  to  our  present  in- 
quiry. Seme  claim  is  made  that  the  titl* 
of  the  act  adopting  the  Code,  and  particu- 
larly that  part  of  it  under  consideration, 
is  insufficient.  Our  attention  has  not  been 
called  to  any  defects  in  the  enactment  of 
the  Code,  either  as  a  whole,  or  by  titles  and 
chapters ;  and  in  the  absence  of  such  a  show- 
ing,  and  of  the  most  o^^t  arguments  in 
support  of  the  claim,  we  are  not  justified 
in  Qoldins  that  either  the  Code  or  ai^  sec- 
tion or  chapter  thereof  is  void  because  of 
the  constitutional  provision  defining  what 
shall  be  embraced  in  the  title  of  an  act. 
The  title  to  the  original  act  was  sufficiently 
specific.  8tate  ex  rel.  Witter  v.  Forkner, 
94  Iowa,  1,  28  L.  R.  A.  206,  62  N.  W.  772; 
State  V.  Snow,  81  Iowa,  642,  11  L.  R.  A> 
365,  47  N.  W.  777;  Ohriatie  v.  Life  Indem- 
nity A  hvf>«»i.  Co.  82  Iowa,  360,  48  K.  W. 
94. 

We  have  covered  all  pmnts  made  in  argu- 
ment, and  reach  the  conclusion  that  the 
trial  court  was  in  error  in  his  conclusions 
of  law;  and  we  therefore  reverse  the  same, 
to  the  end  that  the  proper  rule  may  be  es- 
tablished for  such  cases. 

Reverted, 


ILLIK0I8  SUPREME  COURT. 


Jdhn  Charles  BAROLAY,  Pljf.  in  Err^ 

V. 

Chraee  lealie  BARCLAY. 
C184  Hi.  876.) 


1.  Tbe  eomnltment  of  a  defend«Bt  f»r 
eestempt  for  refusing  to  par  allmoD7  Is 
not  an  ImprlsMtment  fbr  debt  witbln  the  con- 
stltntlonal  provision  sgalnst  Imprisonment 

for  debt. 

9.  A  decree  for  Mllmomr  beins  m,  p«B- 
altr  Imposed  for  a  failure  to  perform  a  datr, 
and  always  subject  to  modlflcatlon  by  the 
court  accordinc  to  the  varying  circumstances 
•f  tbe  parties,  tbe  obligation  Imposed  there- 
by  Is  not  a  provable  debt  in  bankmptejr  pro- 
ceedings. 

{Begga,  dteiealt.) 

(Nwoaiy  19,  1900.) 

Nom — On  the  qoestlon  of  alimony  as  prov- 
•Ue  d^  In  bankruptcy  proeee^ngs,  see  N^ss 
T.  Hnbbard  (Tt)  IS  L.  B.  A.  894. 
n  L.  R.  A. 


ERROR  to  the  Circuit  Court  for  Cook 
Counly  to  review  a  judgment  in  favor 
of  plaintiff  in  a  proceeding  to  compel  the- 
payment  of  alimony.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Metsrs.  Thoratoa  ft  OkaneoUor  for 
plaintiff  in  error. 

Mr.  Juwa  M«]iar,  for  defendant  in  er- 
ror: 

Alimony  is  not  a  debt,  nor  any  imprison- 
ment for  nonpayment  an  imprisonmeift  for 
debt. 

Wightman  v.  Wightman,  45  HI.  167. 

The  liability  to  pay  alimony  does  not  ex- 
ist solely  by  means  of  Uie  marriage  rela- 
tion, but  the  public  at  lai^  have  an  inter- 
est, and  a  vitat  one,  in  seeing  ^at  the  p^- 
ment  of  alimony  Is  enforced, 'bo  that  the 
ftuniliee  of  huebands  in  eueh  cases  may  not 
be  a  burden  upon  the  publie  for  their  sup- 
port; and  public  polity  demands  that  audi- 
decrees  shall  be  enforced. 

Voge*  V.  Bubbard,  64  Vt.  S02.  15  L. 
A.  894,  28  Aa  727.  ^  i 
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PUlllpi,  J.,  delirared  the  opinion  of  the 

court: 

On  June  87,  1890,  the  defendant  in  er- 
ror, upon  a  decree  awarded  to  her  for  the 

payment  of  alimony  in  her  suit  for  separate 
maintenance,  on  a  petition,  which  was  duly 
verified,  showing  that  the  sum  of  $632  was 
due  her,  after  pereonal  service  of  notice  of 
the  application  therefor,  obtained  a  rule  on 
the  plaintiff  in  error,  her  husband,  to  show 
cause  why  he  should  not  be  attached  for 
contempt  of  court  for  disobedient  of  the 
order  <n  court  requiring  him  to  pay  the  ali- 
mony. To  this  rule  the  plaintiff  in  error 
filed  his  answer  in  the  nature  of  a  plea  in 
abatement,  duly  verified,  averring  that  on 
the  6th  day  of  July,  1899,  be  had  fited  his 
petition  in  the  banlcruptcy  court,  in  and  by 
which  be  avers  that  he  had  exhibited  and 
scheduled  this  indebtedness  in  favor  of  the 
defendant  in  error,  and  asked  to  be  dia- 
fihareed  therefronL  On  hearing,  the  circuit 
court  adjudged  the  plaintiff  in  error  guilty 
of  a  contempt  of  court  for  failure  to  pay  the 
sum  of  money  accruing  to  defendant  in  er- 
ror as  her  alimony,  and  found  the  sum  then 
due  to  be  $632,  and,  to  compel  the  plaintiff 
to  pay  this  amount,  ordered  that  an  attach- 
ment should  forthwith  issue  against  his  per* 
son.  The  plaintiff  in  error  brings  the  rec- 
ord to  this  court,  and  insists,  first,  that  the 
proceedings  ahoiild  have  been  staged  in  the 
circuit  court  until  the  adjudication  on  the 
bankruptcy  petition;  and  further  insists 
that  this  court  should  take  jurisdiction  of 
this  case  because  it  requires  a  construction 
of  S  12  of  article  2  of  the  Constitution, 
which  is  as  follows:  "No  person  shall  be 
imprisoned  for  debt,  unless  upon  refusal  to 
deliver  up  his  estate  for  the  benefit  of  his 
creditors,  in  such  manner  aa  sball  be  pre- 
scribed by  law,  or  in  cases  where  there  is 
strong  presumption  of  fraud;"  and  insists 
that  an  imprisonment  for  contempt  was  a 
violation  of  that  pro\ision.  It  has  l>een 
frequently  held  that  the  commitment  of  a 
defendant  for  contempt  for  refusing  to  pay 
alimony  is  not  an  imprisonment  for  debt, 
fnnn  which  he  can  claim  exemption  under 
the  provisions  of  a  constitution  prohibiting 
imprisonment  for  debt.  Wightman  v. 
Wtghtman,  4S  111.  167;  Carlton  v.  Carlton, 
44  Oa.  216;  Menzie  v.  Anderson,  66  Ind. 
239;  Allen  v.  Allen,  100  Mass.  373.  The 
liability  to  pay  alimony  is  not  founded  upon 
a  contract,  but  is  a  penalty  imposed  for 
a  failure  to  perform  a  duty.  It  is  not  to 
be  eiiTorced  by  an  action  at  law  in  the  state 
where  the  decree  is  entered,  but  Is  to  be  en- 
forced by  such  proceedings  as  the  chancellor 
may  determine  and  adopt  for  its  enforce- 
ment. As  heretofore  shown,  it  may  be  en- 
forced by  imprisonment  for  contempt  with- 
out violating  the  constitutiooal  provision 
prohibiting  imprisonment  for  debt.  The  de- 
cree for  alimony  may  be  changed  from  time 
to  time  by  the  chancellor,  and  there  may  be 
such  circumstances  as  would  authorize  the 
chancellor  to  even  change  the  amount  to  be 
51  L.  R.  A. 


paid  1^  the  husband,  where  he  Is  in  arrears 
in  payments  required  under  the  decree. 
Hence  such  alimony  cannot  be  regarded  as 
a  debt  owing  from  the  husband  to  the  wife, 

and,  not  being  so,  cannot  be  discharged  by 
an  order  in  the  bankruptcy  court.  Noyet 
V.  Hubbard,  64  Vt.  302,  16  L.  R.  A.  394,  23 
Att.  727.  White  there  has  been  some  doubt 
expressed  as  to  whether  past-due  alimony  is 
a  provable  debt  under  the  bankrupt  acts  of 
1867  and  of  1841,  yet  on  principle  it  would 
seem  that  it  is  not  a  provable  ddiit,  not  only 
for  the  reason  that  an  acUon  will  not  ordi- 
narily lie  to  enforce  a  decree  for  alimony, 
but  because  the  peculiar  character  of  the 
obligation  is  such  that  it  is  always  subject 
to  modification  by  the  court  in  which  the 
decree  was  entered,  according  to  the  vary- 
ing circumstances  of  the  parties;  and  no 
other  court  could  undertake  to  administer 
the  relief  to  which  the  parties  are  entitled 
except  that  having  jurisdiction  in  the  orig- 
inal suit.  An  attempt  to  do-  so  by  such 
other  court  would  bring  about  a  conHict  of 
authority,  and  a  condition  of  chaos  with 
reference  to  questions  of  this  character,  be- 
cause no  other  court  would  have  before  it 
the  facta  with  reference  to  such  change  in 
conditions  and  as  to  such  original  right  of 
the  parties.  It  was  held  in  1878,  by  the 
United  States  court  for  the  southern  dis- 
trict of  New  York,  that  a  claim  for  alimony, 
whether  accruing  before  or  subsequent  to 
the  proceedings  in  bankruptcy,  was  not  a 
provable  debt,  and  that  proceedings  to  en- 
force its  payment  cannot  properly  be  stayed 
by  the  bankruptcy  court.  Rc  Lackemcyer, 
18  Nat.  Bankr.  Reg.  270,  Fed.  Cas.  No.  7,- 
966.  Under  the  bankrupt  act  of  1898  an 
opinion  was  handed  down  on  September  15. 
1809,  1^  Kirkpatrick^  J.,  of  the  United 
States  district  court  for  the  district  of  New 
Jersey,  in  the  ease  of  Re  Van  Orden,  1  N. 
B.  N.  476,  96  Fed.  Rep.  86,  holding  that 
a  decree  for  alimony  and  costs  is  a  provable 
debt  in  bankruptcy  proceedings,  and  that 
the  provisions  of  the  statute  authorize  the 
debtor's  discharge  from  liability  under  such 
decree.  We  do  not  concur  with  the  reason- 
ing of  the  court  In  that  case,  and  adhere  to 
what  we  have  heretofore  said  with  reference 
to  the  quesUoa.  We  h'old  there  was  no  er- 
ror committed  by  the  circuit  court  in  refus- 
ing to  grant  a  stay  of  proceedings  until  the 
petition  in  bankruptcy  could  be  heard,  nor 
was  there  error  in  awarding  an  attachment 
against  the  person  of  the  plaintiff  in  error. 

The  deoree  of  the  Cirouxt  Court  of  Cook 
County  U  oj^nned. 

Bonc*i  J->  dissenting: 

I  concur,  excepting  so  far  as  the  opinion 
may  be  construed  to  hold  that  alimony 
which  has  accrued  and  become  due  and  pay- 
able under  a  decree  against  the  huslMud 
does  not  constitute  a  provable  claim  against 
the  aasignee  in  bankruptcy  of  the  estate  of 
the  husband. 
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UNITED  8TATB8  CDEtOUrr  GOUBT  OF  APPK&L8,  SECOND  CIKOUIT. 


ntBSS  FUBUSUING  COMPANY,  Plff.  in 
Err., 

V. 

Harriet  MONROE. 

419  C.  C  A.  42»,  88  V.  8.  App.  410,  78  Fed. 
Bap.  180.) 

K.    A  newBvaper  wblloatlon  of  am  ode 

writtea  for  tbt  World's  Colnmbl&n  Bxpoil- 
tlon,  made  beCore  the  delivery  ol  the  ode  at 
the  Bxpoaltlon  or  its  pablleation  elsewhere, 
ud  wltbont  the  conaeat  of  the  aathor  or  of 
the  Bxpoittion  committee  for  which  It  was 
written.  Is  a  violation  of  the  rights  of  the 
aathor  which  makea  the  newspaper  liable 
ftir  damagea. 

S.  Th»  eoBaHaoB-1«w  vtvkt  of  mn  mmOiOT 
to  hla  aapabllshed  manuscript  la  not  abro- 
gated by  the  copyright  acts  of  Congress. 

3.  Am  Mthor'a  reaerratloB  of  <*«opr- 
vtgW*  In  an  ode  written  for  the  World's 


Columbian  Bxpoaltlon,  sabject  to  the  coneaa- 
slon  that  In  addition  to  the  delivery  of  tha 
ode  at  the  Exposition  the  Ezpoaltlon  company 
shall  have  tbe  right  to  publish  It  Id  the  final 
history  thereof,  and  to  furnish  copies  to  tbe 
newspaper  press  and  for  free  distribution.  Is 
not  Invalid,  although  It  accompanlea  an 
acknowledgment  of  the  receipt  of  money  "In 
full  payment  for  ode  composed  by  me." 

4.  Wanton  and  reciclcss  Imdlfferenee  to 
the  rights  of  others,  equivalent  to  an  Inten- 
tional violation  of  them,  may  constitute  a 
ground  of  exemplary  damages. 

6.  Actual  damaares  are  not  neoeaaary 
to  authorize  exemplary  damagei  In  case  of 
wanton  and  reckless  Indifference  to  the  rl^ta 
of  others  by  a  wrongdoer. 

e.  Tbe  practice  of  the  eonrt  as  to  per- 
mitting a  paper  put  in  evidence  during  tbe 
examination  of  a  wltneaa  to  he  read  by  eonn- 
ael  or  wltneaa  la  not  nvlewahls  on  appeal. 

(March  ia,  isoe.) 


Hon, — CoMBum-toie   rfffhts   of  authors  and 
ethara  la  toMlMtaal  pndaoMofM. 

I.  Qtnena  theertet. 
IL  Preropatfra  pabUoaHoiM, 

ni.  Partie*. 

a.  Originator*. 

b.  CompUara. 

c.  AHHOtafors  Ofid  oommmtoton, 

d.  Bucoe*aor». 

e.  ifaatera  and  saraantf. 
%Y.  Work». 

a.  2»  paiWFal. 

b.  Immoral,    Ubelows,    ST  ATfHfflowa 

worJta. 

c.  Letter*. 
T.  JUQbU. 

a.  Before  pulMcatton. 

b.  After  pabHoatlon. 

e.  What  oonaMtwtes  pubUoaUon. 

1.  Oanaral  princ^Iea. 

S.  What  it  a  pabHeoHm. 

8.  What  Umota  paftHOatfan. 
VI.  Infringemmte. 

•  a.  Names  or  OeeignaHon*. 
b.  Abridgment*, 
e.  Tratitlatione. 
C  Seproduction*. 
e.  Original*. 

1.  Aatftor'a  own  oMaktad  eurrep- 

tiUowIy. 

2.  /ndspandeat  OFSoNims, 
8.  OomblnatloiM. 

Tli.  AaMOdfes. 
iriii.  LteMitiaa. 

a.  OreOitore. 
h.  TaaaUon. 

It  Is  Dot  within  the  purview  of  this  note  to 
foument,  save  historically  or  Incidentally,  up- 
on the  rlghta  of  authora,  artists,  or  composers 
as  defined  or  affected  ovyrlght  statutes ;  Its 
scope  is  limited  to  coDslderlag  thdr  rights  at 
law  lodepmdent  of  any  egress  leglslatlMi. 

T.  Qeneral  theorte*. 

There  are  two  thoorlea  of  owoarahip  la  men- 
tal creations  radically  oppoaed  to  each  other, 
and  thrir  respective  advocatea  have,  from  the 
beginning,  contended,  and  still  contend,  for  the 
anpremacy  of  either,  and,  though  one  of  theae 
has  generally  prevailed  In  the  law.  It  has  not 
done  so  wltbont  onnpromlss  In  favor  of  the 
ether,  and  bos  not  easaed  to  be  dalltnged  as 
<ffr"««^  npott  reason  and  principle. 
41  L.  K.  A. 


The  one  theory  Is  that  Intellectual  creatlona 
are  property  like  unto  other  speclea  of  property, 
and  belong  by  right  of  the  highest  possible  title 
to  their  creator,  his  helra  and  aaslgna  forever; 
that,  whether  published  or  unpublished,  and 
to  the  end  of  time,  they  are  to  be  secured  to 
their  producers  and  their  successors  hi  Interest, 
to  the  same  extent  as  other  kinds  of  property ; 
and  that  the  public  baa  no  more  right  or  juatlfi- 
catlon  to  take  away  or  Impair  tbe  orlglnator'a 
property  In  hls-mental  progeny,  either  In  law  or 
morals,  than  It  has  to  deprive  him  of  any  other 
possession.  This  Is  the  view  taken  by  many  of 
the  most  eminent  Jurists  In  England  and  Amerl* 
ca,  among  them  Lord  Mansfield  and  Sir  William 
Blackstone ;  and  it  Is  almost  unanlmoualy  adopt- 
ed by  the  modem  text-book  wrltara  upon  the 
subject,  and  It  la  supported  by  a  masa  of  prece- 
dents and  wealth  of  learning,  and  In  aome  In- 
stancea  at  least  by  Severe  criticism  of  the 
knowledge  and  motives  of  those  who  do  not  aub- 
scribe  to  it.  It  is  BO  general  and  familiar  that, 
Inaamuch  aa  It  has  tailed  to  prevail,  there  la 
no  need  of  citations  to  sustain  or  Illustrate  It. 

Tbe  otber  theory,  wblch.  In  the  courts  and 
leglalaturaa  at  least,  has  been  generally  ac- 
e^ted,  la  that  the  producer  of  a  work  of  the 
Intellect  haa  no  natural  property  In  It,  and  has 
and  enjoys  only  such  rights  In  respect  thereof 
as  the  public  chooses  to  confer.  Under  this 
theory  a  writing,  a  work  of  art,  a  musical  com- 
posltton,  may  be  aald  to  be  a  contribution  to 
tha  commtw  stuck  of  knowledge  and  enjoyment 
of  mankind,  a  labor  for  the  beneBt  of  clvlUaa- 
tlon,  wblch  tbe  public  ahould  reward,  of  course, 
even  generously,  but  wblch  la  the  heritage  of 
the  race.  IS\-en  Lord  Manafleld,  the  great  ex- 
ponent of  the  opposing  theory,  la  not  wholly 
free  from  an  Inclination  toward  this  view,  as, 
for  instance,  where  he  says:  The  rule  of  de- 
cision In  this  case  is  a  matter  of  great  conse- 
quence to  the  country.  In  deciding  It  we  mast 
take  care  to  guard  agalnat  two  extrames  equal- 
ly prejudicial, — the  one  that  men  of  ability 
who  have  employed  their  time  for  tbe  service 
of  the  community  may  not  be  deprived  of  their 
Just  merits  and  the  reward  of  their  Ingenuity 
and  labor;  the  other  that  the  world  may  not 
be  deprived  of  improvementa.  oor  the  progreaa 
of  the  arte  be  retarded.  Bayre  Moore  (1T85) 
1  Baat,  301,  note^ 

As  this  latter  theory  prevails  In  the  ctsa  and 
statute  law  to-day,  both  In  Engand  and  jn 
the  United  fltatea,  a  brief  notic 
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ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  review  a  judgment  for  $6,000  in 
favor  of  plaintiff  in  an  action  for  unlawfully 
publishing  in  the  World  newspaper  a  poem 
written  by  plaintiff  to  be  delivered  on  the  oc- 
casion of  the  opening  of  the  Columbian  Ex- 
position, in  Chicago.  Affirmed. 

Before  Peokhamt  Circuit  Justice,  and 
"Wallace  and  Lacombe,  Circuit  Judges. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  M.  Bowers*  with  Mr.  Q.  WU- 
lett  Van  Nest  for  plaintiff  in  error. 

Messrs.  Henry  S.  Monroe  and  George 
K.  T'eunan*  for  defendant  in  error: 

The  plaintiff  was  entitled  to  recover  puni- 
tive or  exemplary  damages  in  this  case. 

The  Anuable  Naney,  3  Wheat.  646,  4  L.  ed. 
450;  Lake  Shore  d  M.  S.  R.  Co.  ▼.  Prentice, 
147  U.  S.  101,  87  li.  ed.  97,  13  Sup.  Ct.  Rep. 


exponents  have  said  ooneemlnc  it  will  not  be 
out  oC  place. 

And  first  it  m&7  be  said  that  all  Indlvlclaal 
ownersblp  of  property,  according  to  Grotlas  (de 
Jure  Belli  ac  Facia,  lib.  IL  c.  2,  8)  and  Puffen- 
dorf  (de  Jure  Natane  et  Gentiom,  lib.  IV.  e. 
4,  6),  originates  by  the  tadt  consent  of  society 
that  Its  first  occupant  or  maker  shoald  have  It 
excluslvel; ;  and  althongb  eminent  writers 
(Locke,  Clrll  Got.  ebap.  6 ;  and  2  Bl.  Com.  chap. 
1)  hold  sach  consent  unnecessary.  If  this  con- 
tention Is  sound  then  the  right  to  enjoy  mental 
products  rests  on  tbe  social  compact. 

Id  all  the  early  English  cases,  prior  to  the 
first  copyright  statute  (8  Anne,  chap.  19, 
1710).  the  bills  of  complaint  contain  as  an  es- 
sential averment  tb«  statement  that  the  com- 
plalnant  had,  et  the  time  of  the  commission  of 
the  piracy,  on  hand  for  sale  copies  of  the  pi- 
rated work  samclent  to  supply  the  pnbllc  with 
all  It  required  at  a  reasonable  price. 

From  tbe  Introduction  of  printing  into  Eng- 
land about  1471,  until  tbe  abolition  of  the  Star 
Chamber  In  1640,  tbe  King  claimed  as  a  pre- 
rogative right  a  monopoly  of  printing  tbe  Bible, 
church  liturgies,  ecclesiastical  calendars,  tbe 
acts  of  Parliament,  reports  of  cases,  etc.,  and 
granted  sucb  rights  to  varloas  patenteea 
Whether  the  royal  dalou  to  prerogative  publi- 
cations were  based  on  a  property  right  In  the 
monarch,  as  Lord  Mansfield  thought  and  made 
fme  of  the  grounds  of  his  decision  in  tbe  great 
case  of  Millar  v.  Taylor,  4  Burr.  2303,  infra, 
or  whetbM,  as  Jostle*  Tates,  who  dissented 
therein,  tbonght.  It  was  a  naked  prerogative 
founded  on  reasons  of  state  and  church  polity, 
was,  and  ever  since  bas  been,  an  open  question. 
And  when,  five  years  later,  tbe  great  case  of 
Donaldson  Beckett,  2  Bro.  P.  C.  128,  infra, 
was  decided  In  tbe  House  of  Lords,  Lord  Oim- 
den.  In  moving  the  Judgment  of  reversal,  said : 
If  there  be  anything  In  tbe  world  common  to  all 
mankind,  science  and  learning  are  In  their  na- 
tiue  pubUd  furit,  and  they  oagbt  to  be  as  free 
and  general  as  air  or  water.  Why  did  we  enter 
Into  society  at  all,  but  to  enlighten  one  an- 
other's minds  for  tbe  common  welfare  of  the 
species.  And  when,  more  than  half  a  century 
later,  Parliament  debated  Talfonrd'a  bill, 
which  ultimately  became  the  Victorian  copy- 
right act  of  1842,  Lord  Macanlay  character- 
ised tbe  principles  of  copyright  as  "a  tax  on 
readers  for  tbe  purpose  of  giving  a  bounty  to 
writers."  And  a  dOMn  years  or  more  later, 
when  the  House  of  Lords  was  again  called  upon 
to  pass  on  the  question  in  JelTerys  v.  Boosey, 
4  H.  L.  Cas.  815,  3  C.  L.  Rep.  62S,  24  L.  J.  Exch. 
N.  8.  81,  1  Jur.  N.  8.  61S,  Baron  Pollock  said: 
«1  L.  R.  A. 


261;  Press  PuT>.  Co.  v.  McDonald,  26  L.  R- 
A.  531,  11  C.  C.  A.  165,  26  U.  S.  App.  167^ 
63  Fed.  Rep.  238;  Denver  &  R.  Q.  R.  Co.  V- 
Harris,  122  U.  S.  507,  609,  30  L.  ed.  1146,. 
1148,  7  Sup.  Ct  Rep.  1286;  Day  v.  Wood- 
worth,  13  How.  363,  371,  14  L.  ed.  181,  185; 
Milwaukee  <t  Bt.  P.  R.  Co.  v.  Arms,  91  U.  8. 
489,  492,  23  L.  ed.  374,  37S;  Missouri  P.  Jt- 
Co.  T.  Humes,  116  U.  S.  512,  521,  29  L.  ed. 
463.  466,  6  Sup.  Ct.  Rep.  110;  Bmry  v.  Ed- 
munds, 116  U.  S.  550,  6G2,  503,  29  L.  ed.  729^ 
733,  6  Sup.  Ct.  Rep.  601. 

Punitive  or  exemplary  damages  have  been^ 
sustained  where  no  actual  damages  were- 
proved. 

Lake  Shore  d  M.  S.  R.  Co.  v.  Prentice,. 
147  U.  S.  110,  37  L.  ed.  102,  13  Sup.  Ct.  Rep. 
261 ;  BrovM  v.  Evoins,  8  Sawy.  488,  17  Fed. 
Rop.  912;  Smith  V.  Sun  Printing  A  Pub, 
A8B0.  5  C.  C.  A.  91,  14  U.  8.  App.  173,  65> 

Copyright  Is  altogether  an  artificial  right,  not 
naturally  and  necessarily  arising  out  of  tha> 
social  rules  that  ought  to  prevail  among  man- 
kind assembled  In  communities,  but  Is  a  crea- 
ture of  the  municipal  law  of  each  country,  to  be- 
enjoyed  for  sucb  time  and  under  such  regnla- 
tlons  as  the  law  of  each  state  may  direct. 

In  the  United  States  the  theory  of  tbe  "au- 
thor's right"  never  gained  a  foothold  in  legisla- 
tion or  the  decisions.  This  will  be  fnlly 
brought  oot  In  tlia  citations  below,  whm  tli*- 
rights  after  publication  come  to  be  considered. 
A  few  typical  references,  however,  may  be  mad»- 
bere. 

In  speaking  of  tb«  <M>D8tltntional  power  of 
Congress  to  secnre  for  a  limited  time  the  ex- 
duslTe  right  to  authors  and  Inventors  In  their 

respective  productions  (U.  S.  Const,  art.  1,  %■ 
6),  Story  says:  It  was  beneficial  to  all  par^ 
ties  that  the  national  government  should  pos- 
sess this  power ;  to  authors  and  inventors  be- 
cause otherwise  they  would  have  been  subjected' 
to  tbe  varying  laws  and  systems  of  tbe  dillerent 
states  on  this  subject,  which  would  impair,  and 
might  even  destroy,  tbe  value  of  their  rights; 
to  the  pnbllc  as  it  wonld  promote  the  progress- 
of  science  and  the  oseful  arts,  and  admit  tbe 
people  at  large,  after  a  short  Interval,  to  t>* 
full  possession  and  enjoyment  of  all  writing* 
and  Inventions  without  rastralnt.  Author*- 
would  have  little  Inducement  to  prepare  elab- 
ornte  works  for  the  public  if  tbelr  publication 
was  to  be  at  a  large  expense  and,  as  soon  as 
they  were  published,  there  would  be  an  unIIo»- 
Ited  right  of  depredation  and  piracy  of  their 
copyright.    Story,  Const.  |  1152. 

And  though  the  distinction  has  been  well 
made  between  Inventions  and  literary  work, 
namely, — ^that  the  Inventor  merely  anticipate*' 
that  sooner  or  later  his  invention  Is  bonod  to 
be  produced  anyway,  and  therefore  his  monop- 
oly Is  well  limited;  while  a  literary  production^ 
Is  *ui  generis;  If  tbe  author  does  not  put  It 
forth  It  win  never  be  bom  of  another,  benee  It 
Is  protected  before  publication  at  least,  while- 
tbe  Invention  Is  not  (Cooley,  Torts,  352  et 
neq.), — yet  the  theory  under  consideration  now 
Is  well  illustrated  by  the  remarks  of  tbe  court 
In  a  patent  cause,  to  wit:  The  limited  and' 
temporary  monopoly  granted  to  Inventors  was- 
never  designed  for  their  exclusive  profit  or  ad- 
vantage; the  benefit  to  tbe  public  was  another, 
and  donbtless  the  primary,  object  In  granting - 
and  securing  that  monopoly.  Kendall  v.  Wlo- 
sor.  21  How.  828,  16  L.  ed.  167. 

And  finally,  the  whole  doctrine  Is  summed  up- 
by  a  modern  Jurist  as  follows :  The  public  ar»- 
iDterested  in  the  development  And  promnlga- 
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Fed.  Sep.  241 ;  Broicn  v.  Memphis  d  C.  R. 
Co.  7  Fed.  Rep.  (13;  Morning  Journal  Anao. 
T.  Rutherford,  16  L.  R.  A.  803,  2  C.  C.  A. 
364,  1  U.  S.  App.  296,  51  Fed.  Rep.  616; 
Philadelphia,  W.  cE  B.  R.  Oo.  v,  Quigley,  21 
Hov.  213,  Id  L.  ed.  70^  Wood's  Mf^,  Dam- 
agefl,  61,  note  p. 

Ther*  are  two  klndi  of  copTrig^t,  one 
oommon-law  and  one  ■tatntoiy. 

Millar  v.  Taylor,  3  Burr.  2306. 

The  receipt  did  not  deprive  MIm  Monroo 
of  her  rights  in  Uie  ode  or  bar  her  recovery 
in  this  fiuit. 

Drone,  Copyright,  343. 

Copyright  ie  said  to  mean  the  right  which 
an  author  of  an  unpublished  literary  com- 
position has  at  common  law  to  the  piece  of 
paper  on  which  it  is  writtm,  and  to  the 
co^es  of  it  whioh  he  chooses  to  malce.  If  he 
lends  or  intrusts  a  coi^  to  another,  that 

tlon  of  fill  new  anif  wholesome  Ideas,  and  In 
new  combinations  and  Illustrations  of  old  ones ; 
tbe  most  efllelttnt  mode  of  promulgating  them 
is  tbat  afforded  b7  the  press.  Without  publica- 
tion and  some  excloslTe  right  thereto  the  prod- 
ucts of  authors  would  prove  comparatively 
profitless.  Tbe  public,  then,  for  the  addition  to 
iU  general  stock  of  knowledge,  and  the  author 
In  consideration  of  the  pecuniar;  profit  deriv- 
able tbereCrom,  are  Jointly  interested  In  the 
pnblleatlon  of  new  works.  Tbsa,  after  r«narks 
about  the  United  States  Conatltntion  and  stat- 
utes, be  proceeds :  These  statutes  were  not  re- 
garded as  regnlatlons  of  existing  common-law 
rights,  but  tbe  "exclusive  right  to  their  respec- 
tive writings  tor  limited  times"  was  thereby  cre- 
ated and  conferred  upon  antbori  as  a  compen- 
sation for  their  contributions  to  the  promotion 
of  general  knowledge.  The  ImpractlcabUltj  of 
fixing  aur  speciAe  price  for  their  reapectlTe  con- 
tribntloua  was  avoided  hr  leaving  tlia  sum  to 
be  graduated  tj  tbe  ad  valorem  favor  which  the 
public  should  mete  out  to  the  author  by  way  of 
demand  for  his  production.  Carter  Bailey 
(1674)  64  Me.  458,  18  Am.  Rep.  278,  Virgin, 
J. 

II.  Prerogative  puhlicatione. 

From  the  introduction  In  Bngland  of  printing, 
tbe  Crown  claimed  as  part  of  Its  prerogative 
the  right  to  designate  who  should  print,  how 
■any  presses  and  workmen  should  be  employed, 
and  a  complete  monopoly  of  tbe  printing  of 
certain  works,  at  least,  if  not  all.  These  works 
wero  the  Scriptures,  lltn^ies.  and  dlTlne-serv- 
lee  boolc%  tlw  ebnrch  calendars,  the  statutes 
and  law  reports.  Tbe  ground  of  tbis  right  has 
been  much  disputed.  The  advocates  of  "au- 
thors' rights,"  so  called,  have  ever  Insisted  that 
there  was  a  pnqierty  right  in  the  King  quite 
analogous  to  private-property  right  in  the  au- 
thor. In  support  of  this  it  Is  nrged.  first,  tliat, 
as  there  wero  no  certain  authors  In  which  the 
property  In  these  prerogative  publications  could 
vest,  and  as  tbe  principle  of  property  right  re- 
quired an  owner  to  be  assigned  to  all  property 
capable  of  ownership,  and  vested  all  property 
that  had  no  other  owner  In  the  King,  therefore 
the  King  owned  these  publications  as  be  owned 
many  other  species  of  property.  Again,  It  was 
said  that  the  King's  ownership  beyond  this  was 
his  by  right  of  purchase.  Tbat  Henry  TI.,  at  the 
Instance  of  the  Archbishop  of  Canterbury,  and 
St  bis  private  expense  of  1,600  marks,  brooghC 
printing  to  England  end  established  the  first 
press  at  Oxford;  but  this  contention  has  since 
l>een  abandoned  as  not  In  accord  with  the  facta. 
It  was  also  said  that  the  King  was  at  the  ez- 
Sl  li.  R.  A. 


person  cannot  multiply  copies  of  it,  or  make 
any  other  use  of  it,  except  by  the  consent  of 
the  author. 

Jeiferys  v.  Booaey,  4  H.  L.  Cas.  911); 
Shortt,  Copyright,  48;  Prinoe  Albert  V. 
Strange,  2  Ue  O.  &  S-  693. 

An  author  has,  at  common  law,  a  proper- 
ty In  hie  manuscript,  and  may  obtain  re- 
dress against  anyone  who  deprives  him  of 
it,  or,  hy  improperly  obtaining  a  copy,  en- 
deavors to  realise  a  profit  by  its  publication. 

Wheaton  v.  Petera,  8  Pet.  591,  8  L.  ed. 
1055;  Bartlett  v.  Crittenden,  5  McLean,  32, 
Fed.  Cas.  No.  1,076;  Clemens  v.  Belford,  II 
Bias.  459,  14  Fed.  Rep.  728;  Parton  v. 
Prang,  3  CUff.  537,  Fed.  Cas.  No.  10,784. 

The  common-law  property  in  literary  pro- 
ductions exists  in  full  force,  wiUiout  statu- 
tory ooi^ght. 

Palmer  v.  DeWitt,  47  K.  Y.  532.  7  Am. 


pense  of  translating  the  Bible,  and  that  the 
Judges  were  paid  offlcera  of  the  Crown,  and  their 
recorded  Judgments  belon^d  to  their  royal 
master.  The  opposing  view  was  that,  foras- 
much as  printing  involved  widespread  dlsseml- 
natlou  of  Ideas  among  the  people,  unrestricted 
liberty  of  the  press  would  be  dangerous  to  the 
public,  the  peace  and  welfare  of  the  realm  wns 
affected,  heresy  could  he  widespread,  and  the 
gravest  reasons  of  state  and  church  united  to 
nphoid  a  naked  prerogative. 

The  general  consldwatlons  are  summed  up 
by  Bacon  (Abridgment,  PrertgaUve  F.  6),  and 
the  earlier  cases  are  to  be  read  In  the  light 
tliereof. 

Tbe  conclusions  of  the  teztbotdt  writers  upon 
this  point  are  thus  stated : 

At  the  same  time  It  must  be  admitted  that 
with  the  idea  of  property  was  also  advanced 
the  claim  of  naked  prerogative  rostlng  upon 
reaaona  of  state ;  and  it  Is  not  very  easy  to  dis- 
tinguish upon  the  earlier  authorities  what  the 
precise  grounds  wero  on  which  courts  Intended 
to  rest  the  title  to  various  prerogative  copies. 
Curtis.  Copyright,  pp.  39,  40. 

It  Is  plain  that  tbe  primary  and  chief  object 
of  all  the  decrees,  ordinances,  and  acta  promul- 
gated by  the  Star  Chamber  or  by  Parliament 
prior  to  tbe  act  of  Anne  In  1710  was  the  regula- 
tion of  the  press  and  the  suppression  of  all 
writings  obnoxious  to  tbe  government  or  the 
church.    Drone,  Copyright,  58. 

Sometimes,  however,  another  principle  came 
into  play.  A  royal  grant  of  monopoly  to  buy, 
sell,  work,  use,  or  make  any  commodity  was, 
not  only  void  at  common  law,  but  whosoever 
procured  It  was  liable  to  fine  and  Imprisonmeut 
(vide  Bacon's  Abr.  title  Monopoly),  and  free- 
dom of  trade  and  labor  was  regarded  of  such 
importance  to  the  public  that  one  could  not  by 
his  own  act  totally  debar  himself  of  the  priv- 
ilege of  either  (Merchant  Adventurers  Co.  v.  Re- 
bow,  8  Hod.  128;  Darcy  v.  All  in,  Noy,  182). 
This  principle  was  held  generally  not  to  apply 
to  patents  for  inventions  and  llcoises  to  print 
and  publlah.  but  It  had  always  more  or  less  In- 
fluence lu  nspect  of  the  latter  class  of  grants. 

One  of  the  earliest.  It  not  tbe  first,  reported 
cases  upon  this  point  was  decided  about  1602. 
In  1658  (80  Ells.  Jnn.  18)  a  royal  patent  for 
the  exclusive  making  and  vending  of  playing 
cards  was  granted  to  one  Ralph  Bowes  for 
twelve  years,  followed  I>y  another  ten  years 
later  to  one  Darcy  of  the  same  privilege  for 
twelve  years  beginning  with  the  termination 
of  the  first  patent.  Darcy  complained  of  the 
making  of  80  gross  of  playing  cards  and  tbe 
vending  of  some  of  them  by  one  Allln,  wIm  in 
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Rep.  480;  Broton  v.  Evant,  8  8a,wy.  488,  17 
Fed.  Rep.  012;  Smith  t.  8un  Printing  A 
Pub.  Aaao.  6  C.  C.  A.  91,  14  U.  S.  App.  173, 
fi6  Fed.  Rep.  241;  Broton  v.  MempMa  d  0. 
R.  Co.  7  Fed.  Rep.  63;  Morning  Journal 
A880.  V.  Rutherford,  16  L.  E.  A.  803,  2  C.  C. 
A.  3M,  1  U.  S.  App.  296,  61  Fed.  Rep.  515; 
Philadelphia,  W.  A  B.  R.  Co.  t.  Quigley,  21 
How.  213, 18  L.  ed.  76;  Wood's  Mayne,  Dam- 
ages, 01,  note  p. 

lAeombe,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

At  the  time  when  preparations  were  being 
made  for  the  opening  ceremonies  of  the 
World's  Fair,  or  Columbian  Exposition,  in 
Chicago,  plaintiff,  a  resident  of  that  dty, 
who  was  engaged  in  the  literary  profession, 
had  published  poems  and  prose  writings, 
and  had  an  excellent  reputation  as  an  au- 

deteniie  pleaded  his  trade  and  the  castom  of  It 
tn  the  cltj  of  London  to  be  free  from  time  Im- 
muuiorlal,  and  on  demurrer  to  this  defense  It 
was  held  good  that  the  patent,  being  a  monopoly 
tfmnt  and  in  restraint  of  trade,  was  void. 
Darey  t.  AUln.  Noy.  178.  F.  Moore,  678,  075, 
Fuller,  J. 

More  than  half  &  century  later  (18  Car.  II. 
16(17)  a  case  reached  decision  In  the  House  of 
Lords.  The  controversy  arose  over  the  right 
to  print  Bolle'a  Abridgment,  claimed  by  Col. 
Atkins.  In  the  right  of  his  wife,  danghter  of 
John  More,  patentee  of  James  I.  In  the  15th 
year  of  his  reign  of  the  right  to  print  law  books, 
and  disputed  by  the  Stationer's  Company  under 
Its  charters  of  1S66  and  15Q8.  The  Injunction 
got  by  the  patentees  against  the  company  was 
confirmed,  and  It  was  declared  that  a  copyright 
was  a  thing  acknowledged  at  Common  law,  and 
that  the  King  had  this  right  and  had  granted  It 
to  the  patentees.  Stationer's  &  P.  Co.  v.  Tat- 
entees.  Carter,  89. 

It  was  in  this  case,  It  Is  said  (Bacon's  Abr. 
Prcrogatioe  V.  C,  p.  142),  that  Col.  Atkyns  In- 
Tented  the  fiction  that  printing  was  a  flower  of 
the  Crown  acquired  by  Henry  TL  by  purchase, 
the  tlrst  printer  In  England  having  been 
brought  to  Oxford  by  Archbishop  Bourcbler,  at 
tbe  King's  expense.  Basket  t.  Cambridge  tlnl- 
verslty.  1  W.  Bl.  118,  2  Burr.  601,  2  Ld.  Ken- 
yon,  397. 

Four  or  five  years  later  (22  Car.  II.  1671-2) 
we  meet  tbe  first  reported  case  of  conflict  be- 
tween the  rlgbt  to  publish  derived  from  tbe 
author  and  that  emanating  from  tbe  Crown. 
The  ptalntitr  purchased  from  the  eiecutors  of 
Justice  Croke  the  third  part  of  his  reports,  and 
the  defendant,  having  a  royal  grant  to  print  law 
books,  publlslied  them  wlUtout  other  authority. 
The  purchaser  brought  suit  and  demurred  to 
the  plea  of  the  King's  patent  offered  In  defense, 
contending  that  as  he  was  the  purchaser  from 
the  executors  of  the  author,  he  was  the  ex- 
ciuslve  owner  of  the  copy  by  the  common  law. 
The  common  pleas  snstalned  the  demurrer,  and 
80  held,  but  was  reversed  In  the  House  of  Lords, 
which  held  the  King's  patent  controlled.  The 
grounds  stated  were  that  law  books  were  pre- 
rogative publications,  and  royal  grants  had  al- 
ways been  allowed ;  that  printing  was  a  new 
art,  and,  being  within  memory,  prescription  did 
not  arise,  that  It  was  a  concern  of  state  and  a 
matter  of  public  care,  and,  as  tbe  Judges  were 
created  by  tbe  King,  their  work  was  bis,  and. 
as  be  alone  conid  make  proclamations,  so  he 
alone  could  publish  them.  Roper  v.  Streater, 
cItPd  In  Skinner.  234. 

Id  1677-8  (29  Car.  IL)  a  controversy  arose 
fil  L.  R.  A. 


thoresB,  was  invited  1^'  the  committee  on 
ceremonies  to  write  and  deliver  a  poem  at 
the  dedicator^'  exercises.  That  invitation 
was  givra  March,  1891.  TIte  dedicatory  ex- 
ercises were  had  on  October  21,  1892,  in  the 
presence  of  a  vast  concourse  of  people.  They 
included  tlie  delivery  of  addresses  by  orators 
of  well-known  ability.  No  effort  was  spared 
to  make  them  effective,  and  they  were,  by 
reason  of  the  event  which  they  commemor- 
ated, of  exceptional  interest  to  the  country 
at  large.  For  the  public  utterances  of  or- 
ator or  poet  who  had  been  selected  to  speak 
on  that  day  and  in  that  place,  the  occasion 
was  unique.  The  plaintiiF  accepted  the  in- 
vitation, and  after  many  months  of  careful 
work  produoed  an  ode  of  some  400  lines. 
After  it  had  been  shown  to  the  conmiittee  on 
ceremonies,  and  sunestions  made  as  to 
cliangeB,  she  revised  it,  rodudng  its  length 

over  the  unauthorized  pilbllcatlon  of  an  alma- 
nac, and  tbe  royal  patent  was  sustained.  In 
that  case  it  was  contended  by  the  court  that 
printing  was  a  new  Invention,  therefore,  every 
man  could  not  by  the  common  law  have  a  lib- 
erty of  printing  law  books,  and  this  was  a 
stronger  case  than  that  of  law  t>ooka  Since 
the  art  became  common  what  was  always  ln> 
closed  for  state  reasons  remained  so.  Printing 
always  had  been  under  tbe  care  of  tbe  govern- 
ment, and  it  was  to  be  presumed  tbat  former 
ways  of  publishing  were,  too.  Then,  there  be- 
ing no  particular  author  of  an  almanac,  by  tbe 
rules  of  Kngllsh  law  the  King  had  property  In 
tbe  copy.  Stationer's  Co.  v.  Seymour,  1  Mod. 
266. 

In  1682  an  application  was  made  In  chan- 
cery for  an  Injunction  to  stop  tbe  sale  of 
English  Bibles  printed  beyond  the  seas.  It  was 
urged  that  chancery  was  a  court  of  state,  and 
because  great  mischief  might  arise  from  pub- 
lic sales  they  should  be  prohibited  on  grounds 
of  polity,  also  to  quiet  the  Kt'Og's  patentees  in 
their  possession.  The  Lord  Keeper  directed, 
however,  that  the  legal  right  be  first  established 
In  an  action  at  law  when  the  application  might 
be  renewed.    Anonymous,  1  Tern.  120. 

When  the  Stationer's  Company  next  came  In- 
to chancery  its  application  for  an  Injunction 
against  the  vending  of  books  Imported  Inm 
Holland  waa  granted.  It  Is  not  clear  from  Uie 
report  Just  what  the  Imported  books  were,  but 
the  case  appears  to  have  been  a  renewal  of  the 
last-cited  aiipllcatlon.  The  court  said:  If  the 
words  of  the  statute  Imported  a  general  liberty 
for  all  sorts  of  books,  the  defendants  might  In- 
sist  to  Import  any  seditious  or  heretical  books, 
which  by  law  they  cannot  do;  so  tbat  the  lib- 
erty of  Importing  books  must  be  restrained  to 
such  as  are  not  contrary  to  the  King's  preroga- 
tive and  the  public  weal.  Stationer's  Co.  t. 
Lee  (16S2)  2  Show.  258. 

In  1684  an  attempt  was  made  by  the  King's 
printer  to  restrain  Oxford  University  from 
printing  Bibles.  Several  royal  patents  were  in- 
volved, and  the  parties  were  relegated  to  an  ac- 
tion at  law.  The  Lord  Keeper  thought  the  uni- 
versity right  was  limited  to  printing  for  Its 
own  use,  or  at  least  to  such  a  small  number  ad- 
ditional as  would  recoup  Its  expenses.  Hills 
V.  Oxford  University,  1  Vern.  275. 

A  similar  question  came  before  King's  bench 
In  the  next  year  (1  Jac.  II.)  over  the  right  to 
print  a  calendar,  and  the  court  Inclined  to  bold 
with  the  defendant,  who  Justified  under  tbe 
university  patent,  but  ordered  a  reargument  be- 
cause tbe  Seymour  Case,  1  Mod,  266,  •npra. 
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to  abont  87S  Hues,  R«d  deliTering  the  final 
nriaed  vereion  to  the  committee  on  Septem- 
ber 20, 1892.  f^fty-NX  lines  of  the  ode  were 
iTiical  songs,  intended  to  be  sung.  The  orig- 
inal version  of  the  ode  was  shown  to  a 
Mr.  Chadwivk,  who  wrote  the  music  for  these 
songs,  and  tlie  6tt  lines  were  published  with 
the  musio  so  composed,  in  order  to  properly 
rehearse  the  eborus.  Except  of  these  50 
lines,  tlwre  bad,  down  to  this  time,  been  no 
publication  of  the  ode  by  the  plaintiff  or  1^ 
aqyoue  ^se.  The  copies  which  were  gfven 
to  the  members  of  the  committee  on  cere- 
monies, and  to  a  so-called  "literary  com- 
mittee," were  deliverd  to  them  solely  to  en- 
able them  to  decide  whether  the  poem  was 
one  suitable  and  worthy  of  their  acceptance 
as  the  ode  to  be  delivered  at  the  opening  ex- 
ercises. Sncb  a  deliviery  of  copies  of  a  lit- 
erary production  Is  not  a  publication,  and 

was  a  hard  case  the  other  way.  Stationer's  Co. 
V.  Parker  (168R)  Skin.  283. 

In  1666  (1  ft  2  Jac.  II.)  the  Barl  of  Tar- 
mouth,  under  a  patent  from  Charles  II.  of  the 
sole  rl£bt  to  print  legal  blanks,  undertook  to 
prevent  a  member  of  the  Stationer's  Company 
from  publishing  blank  bontia  The  Jury  found 
a  special  verdict  that  the  Stationer's  Companr, 
bad  constantly  printed  such  bonds  for  forty 
years  before  the  patent,  and  the  court,  though 
holding  tbat  the  King  had  a  prer<«atlv8  to 
grant  to  a  particular  person  a  sole  right  of 
printing,  yet  held  that  the  cam  at  bar  was  an 
exception,  that  bonds  were  of  public  use,  unlike 
almanacs  showing  the  feasts  and  fasts  of  the 
diitreli,  which  were  pnbllc  In  tbelr  natnre. 
Tarmontli  v.  Darrel,  8  Mod.  7fi. 

The  right  to  print  acts  of  Parliament  came 
Into  controversy  about  175S  between  the  Klng*s 
l»lnter,  whose  ofllee  originated  In  the  first  year 
of  Edward  Vh  <1647)  and  who  claimed,  onder 
Qneen  Anne's  patent  of  1714,  the  exclusive 
right,  and  Cambridge  University,  claiming  un- 
der patents  26  Henry  VIII.  and  8  Car.  1.  Ths 
eoort  held  the  rights  were  concurrent,  and  In 
a  letter  to  the  reporter  Foster.  J,,  says  tbat  the 
university  holds  as  trustee  for  the  public  bme- 
fit  for  the  advancement  of  literature,  and  not 
to  be  transferred  upon  lucrative  views  to  other 
bands.  In  his  argument  for  the  university. 
Solicitor  General  Torke  says  tbst  tbe  story 
tbat  Ardiblshop  Bourchier  brought  printing  to 
Oxford  at  the  expense  of  Henry  TI.  was  proved 
ftilse  by  Dr.  MIddleton  In  his  dissertation  on 
printing ;  that  the  royal  prerogative  did  not  ex- 
ist by  purchase ;  that  no  license  was  necessary 
at  common  U<v,  and  Caxton  had  none ;  and 
tbat  there  Is  only  one  Instance  of  prohibition 
of  printing  prior  to  Henry  TIII.'s  grant  to 
Cambridge  In  1BS3.  and  that  Is  referred  to  In 
Fox's  Book  of  Martyrs,  290,  and  plainly  found- 
ed on  tbe  statute,  3  Henry  IT.  chap.  IS,  against 
hmar.  Baitet  v.  Cambridge  University,  1  W. 
Bl.  113.  3  Bnrr.  661,  3  Lord  Eenyon.  897. 

In  17BB  the  Lord  Chancellor  enjoined  tbe 
pobilcatlon  of  a  copy  of  the  Sessions  paper. 
Maoley  t.  Owen,  cited  In  4  Burr.  2820. 

In  1781  Baskett's  patent  bavlog  passed  to 
■yre  &  Strahan,  and  a  form  of  prayer  ordered 
by  George  III.  to  be  read  In  all  the  churches 
bavlng  been  published  In  violation  of  tbelr  prlv- 
Il^e,  they  recovered  an  account  of  profits 
from  the  unauthorised  publisher.  It  being  held 
that  books  of  divine  service  were  prerogative 
publications  founded  on.  public  convenience, 
sopported  by  long  ussge  and  acknowledged  by 
the  naanbaous  opinion  of  Judges  in  fomter 
II  L.  B.  A. 


ootdd  not  prejudice  the  owner's  commoQ- 
law  rights.  Bartlette  r.  Orittendm,  4  Mc- 
Lean, SOU,  Fell.  Cas.  No.  1,802,  6  McLean,  32, 
Fed.  Cas.  No.  1,076. 

On  September  23,  1S92,  plaintiff  met  tlic 
acting  chairman  of  the  committee  on  cere- 
monies, who  informed  her  that  the  poem 
was  satisfactory,  and  the  matter  arranged, 
and  paid  her  $1,000,  whereupon  she  signed 
the  following  receipt: 

Beceived,  Chicago,  the  23rd  day  of  Sep- 
tember, 1892,  from  the  World's  Columbian 
Exposition,  one  thousand  dollars  ($1,000) 
in  full  payment  for  ode  composed  by  me. 

It  is  understood  and  agreed  that  said  Ex- 
position company  shall  have  the  right  to 
furnish  copies  for  publication  to  the  news- 
paper press  of  tlie  world,  and  copies  for  free 
disposition,  If  desired,  and  also  may  publish 

ca«es  involving  the  moot  point.  Eyre  v.  Car- 
nan,  8  Bacon,  Abr.  144,  Skinner,  C.  B. 

And  In  1802  an  injunction  Issued  against 
booksellers  who  bad  Imported  prerogative  pub- 
lications from  Scotland  printed  by  the  Scottish 
King's  printer  and  sold  In  London  without  priv- 
ity of  the  King's  printer  In  England;  it  being 
expressly  held  that  the  Bible,  TestameDt,  and 
Book  of  Common  Prayer  belonged  exclnslvely 
to  the  Crown,  and  the  right  of  publishing  thenk 
was  to  be  exercised  only  under  royal  patenta 
Oxford  C  Cambridge  Universities  v.  Blchardson,, 
6  Ves.  Jr.  680. 

There  are  some  analogoas  cases  In  tbe  United 
States  that  may  approprlatdy  be  referred  to  at 
this  point.  These  ore  those  where  the  govern- 
ment, state,  national,  or  muntdpal,  has  a  prop- 
erty  right  In  an  Intellectual  work  either  from 
the  nature  of  It,  as  In  tbe  familiar  case  of  stat- 
otea  and  law  reports,  or  from  tbe  relation  of 
master  and  servant  betwem  it  and  the  prtH 
ducer,  or  by  direct  gift  or  purchase.  Por  In- 
stance, it  Is  said  in  our  first  great  copyright 
case;  It  may  be  proper  to  remark  tbat  the 
court  are  unanlmoosly  of  the  opinion  that  no 
reporter  has,  or  can  have,  any  copyright  In  tb» 
written  opinions  delivered  by  this  court ;  and 
that  the  judges  thereof  cannot  confer  on  any 
reporter  any  such  right.  Wheaton  v.  Peters 
(1834  )  8  Pet.  bOl,  8  L.  ed.  106S.    VLean.  J. 

So,  too,  official  letters  of  pnbllc  officers  belong 
to  tbe  government  to  publish  or  withhold  aa 
tbe  pabllc  Interests  require  (Folaom  v.  Marsh, 
2  Story,  100,  Fed.  Cas.  No.  4,901)  ;  and  a  letter 
sent  to  s  city  in  response  to  an  address  to  a 
distinguished  man  Is  corporate  iffoperty  (Nev 
York  V.  Lent.  Bl  Barb.  19) ;  and  the  Aetahes 
of  an  artist  who  went  with  a  government  expe- 
dition as  a  regular  member  of  the  ship's  com- 
pany on  wages,  with  the  prior  understanding 
between  him  and  the  commandant  tbat  his 
drawings  shonid  belong  to  the  government, 
tbese  being  afterwards  embodied  In  the  official 
report,  has  no  proprietary  Interest  In  bis  sketch- 
es, snd  cannot  maintain  an  action  against  ime 
wbo  republishes  them.  Heine  v,  Appleton 
(1857)  4  Blatchf.  125,  Fed.  Cas.  No.  6,824. 
But  In  that  case  It  appeared  that  tbe  artist 
bad  aided  In  getting  op  the  work  he  complained 
of  and  had  been  paid  for  bis  services  without 
making  any  claim  of  copyright. 

Tbe  property  right  In  a  map  made  by  a  state 
employee  from  materials  collected  by  him  while 
In  the  state  servlpe  and  at  public  expense  Is  In 
the  state,  and  he  will  be  restrained  from  pub- 
lishing It  for  his  own  benefit.  Com.  v.  Desllver 
(1868)  8  Ffalla.  81. 

When  aa  artist  Is  commlsslonsd^^ theaor- 
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HUM  in  the  (rflidal  Mitory  (rf  the  dedicatory 
ceremonieB;  Rnd,  eubject  to  tlie  ooneeauoii 
herein  made,  the  autnor  expreaely  Tceerves 
her  oopyrif^t  therein.     Harriet  Uonroe. 

The  first  question  to  be  determined — and 
it  is  tbe  imjKPrtant  question  in  the  case — is. 
What  propertj  rights  to  the  ode  remaioed  to 
the  plaintiff  after  September  23,  18921  The 
evidence  indicates  that  the  receipt  quoted 
above  expressed,  item  by  item,  the  eondi- 
tions  of  the  contract  between  Miss  Monroe 
and  the  committee,  which  was  not  otherwise 
reduced  to  writing.  The  defendant  contends 
that  by  the  first  clause  of  this  receipt  plain- 
tiff transferred  to  the  committee  her  entire 
coramon-lftw  right  of  property  in  the  manu- 
script; that  the  residue  of  the  receipt  is  a 
nullity;  that  it  cannot  be  construed  as  im- 
pairing in  any  way  the  full  rights  of  own- 


Uab.1 

ership  f^vtn  by  the  first  dauee;  that  the 
second  paragraph  was  intended  only  as  a  res- 
ervation of  uie  riffht  to  take  out  a  copyright 
under  the  United  States  statute,  and  was 
powerless  to  secure  even  that,  since  publi- 
cation without  the  statutory  copyright  no- 
tice is  authorized,  and,  the  poem  being  once 
thus  published,  all  right  to  restrain  future 
piracy  would  be  lost.  We  are  unable  to  ac- 
cept this  eonstruction.  The  whole  instru- 
ment is  to  be  eoiutrued  together,  and  mani- 
festly it  contemplates  something  short  of  a 
complete  transfer  of  all  right  to  the  com- 
mittee. A  reservation  by  the  author,  "sub- 
ject to  the  concession  herein  made,  .  .  . 
other  copyright  in  the  poem,"  imports  a  res- 
ervation of  common-law  as  well  as  of  stat- 
utory copyright,  and  it  must  be  made  clear, 
either  upon  the  face  of  the  instrument  itself 
or  otherwise  by  competmt  proof,  that  Uie 
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erament  to  design,  execute,  and  put  In  place  a 
work  ot  art  la  a  public  building,  If  bis  contract 
falls  clearly  and  explicitly  to  reserve  bim  the 
copyrlgbt,  although  the  government  offlcials  In 
charge  of  the  cosBtructlon  and  decoration  of 
the  building  assent  to  hts  copyrlgbtlng  tbe  de* 
sign  In  bis  own  name,  and  he  does  so,  and  puts 
notice  thereof  on  the  completed  work,  be  can- 
not maintain  suit  against  one  who  pnblishes  a 
ptaotograpb  of  bis  work  taken  by  the  consent  of 
those  In  charge  of  tbe  building  It  adorns.  Dial- 
man  v.  WhlU  (1900)  102  Fed.  Rep.  892,  Lowell, 
J. 

UI.  Parttea. 

Although  It  Is  not  within  the  present  purpose 
to  enumerate  all  those  In  whose  behalf  rights 
to  mental  products  have  been  asserted  or  en- 
tomd.  It  will  probably  aid  tbe  reader  to  call 
attention  to  the  parties  Involved  In  cases  aris- 
ing upon  common-law  rights.  These  Include, 
In  brief:  (a)  Originators  In  tbe  fall  sense  of 
the  word;  (b)  compilers  or  arrangers  of  data 
common  to  everybody;  (c)  annotators  and  com- 
mentators: (d)  anccessors  in  Interests,  both  by 
devolution  and  express  or  implied  conveyances, 
from  absolute  deeds  to  mere  licenses,  and  for 
tbe  entire  work  or  a  part  of  It,  as  well  as  for 
limitless  and  limited  use  of  It  both  as  to  time 
and  terrltoi7 ;  (e)  masters  and  servantsi 

ft.  Ortgbiaton, 

Apart  from  prerogative  pnblicatfons.  If  there 
are  any  property  rights  In  mental  productions, 
common  consent  awards  their  ownership  to 
those  who  create  them.  Tbe  producer  of  an  In- 
tellectnal  work  Is  at  the  head  of  the  list  of 
those  who  may  be  or  become  Its  owners.  In 
Milton's  great  parliamentary  plea  for  unlicensed 
printing  In  1G44,  be  expressly  excepted  and 
conceded  the  author's  right  to  his  own  prodne- 
tlona  Mr.  Shortt  (Law  of  Literature,  48)  has 
It  thus :  Every  new  and  Innocent  prodaet  of 
mental  labor  which  baa  been  embodied  in  writ- 
ing or  some  other  outerlal  form  [is]  the  ex- 
rlnslve  property  of  Its  author,  the  law  secaring 
It  to  blm  as  such,  and  restraining  every  other 
person  from  Infringing  hla  right.  Drone  on 
Copyright,  102,  says :  The  property  of  an  au* 
thor  In  bis  intellectual  production  Is  absolute 
until  he  voluntarily  parts  with  all  or  some  of 
his  rights.  There  Is  no  principle  of  law  by 
which  be  can  be  compelled  to  publish  It  or  to 
permit  others  to  enjoy  It.  He  has  a  right  to 
exclnde  all  persons  from  its  enjoyment,  and 
when  he  chooses  to  do  so  any  use  of  tbe  prop- 
erty without  bis  consent  Is  a  violation  of  his 
rights.  And  vnej  statute  enacted  In  respect 
61  L.  R.  A. 


of  copyright  both  In  Great  Britain  and  the 
United  Slates  has  recognized  the  originator  of 
an  Intellectual  work  as  the  prlmai7  owner  there- 
of. 

b.  Compflers. 

He  who  merely  gathers  and  arranges  In  some 

concrete  form  materials  that  are  open  and  ac- 
cessible to  all  who  have  the  mind  to  work  with 
like  diligence  is  as  much  the  owner  of  the  re- 
sult of  hla  labors  as  If  his  work  was  a  creation 
rather  tlian  a  construction.  These  include, 
among  many,  tbe  makers  of  ocean  charts 
(Sayre  v.  Moore,  1  East,  361,  note;  Blunt  v. 
Patten.  2  Falne,  893,  Fed.  Caa.  No.  1.5T9)  : 
calendars  or  civil  lists  (Matthewson  v.  Stock- 
dale,  12  Ves.  Jr.  273)  :  gazetteers  (Lewis  v.  Fui- 
larton,  2  Beav.  6,  3  Jur.  069)  ;  abstracts  of  title 
(Banker  r.  Caldwell,  3  Minn.  94,  Gil.  46;  Dart 
V.  Woodbouse,  40  Mich.  399,  29  Am.  Rep.  544 ; 
Perry  v.  Big  Rapids,  67  Mich.  146,  34  N.  V/. 
630 ;  Leon  Loan  &  Abstract  Co.  v.  Leon  Bd.  of 
Equalization.  86  Iowa,  127,  17  L.  B.  A.  190,  63 
N.  W.  04 ;  Booth  A  U.  Abstract  Co.  v.  I'belps, 
8  Wash.  648,  23  L.  R.  A.  864,  86  Pac.  489)  : 
stock  quotations  and  market  reports  (Klernan 
V.  Manhattan  Quotation  Teleg.  Co.  50  How.  Pr. 
194 ;  Gold  &  Stock  Teleg.  Co.  v.  Todd,  17  Hon. 
548;  Exchange  Teleg.  Co.  v.  Gregory  [1800]  1 
Q.  B.  147,  6B  U  J.  Q.  B.  N.  S.  262.  74  L.  T.  N. 
S.  88)  :  directories  and  guide  books  (Kelly  v. 
Morris,  L.  R.  1  Eq.  697,  3S  L.  J.  Cb.  N.  S.  423, 
14  L.  T.  N.  S.  222,  14  Week.  Rep.  196)  ;  and 
mercantile  credit  ratings.  Jewelers'  Mercan- 
tile Agency  v.  Jewelers'  Weekly  Pub.  Co.  IDS 
N.  T.  251,  41  L.  R.  A.  846,  49  N.  E.  872. 

And  there  are  found  among  cases  arising  un- 
der tbe  statutes  other  Instances  of  the  foregoiiv 
classes,  and  other  works  of  similar  character, 
such  as  catalogoas,  tabniatlons,  statistics,  con- 
cordances, etc. 

c  AiHMtatori  and  ooMSMntaters. 

Whoso  by  his  own  Investigation  and  labor  an- 
notates or  makes  a  commentary  npon  the  lit- 
erary product  of  another  is  considered  the  own- 
er of  his  notes  and  comments,  and  treated  In 
the  law  accordingly.  The  following  cases  snf- 
flclently  Illustrate  this  proposition :  Forrester 
V.  Waller,  cited  In  4  Burr.  2331,  which  Involved 
a  lawyer's  notes  in  manuscript ;  Tonson  v.  Walk- 
er, 8  Swanst.  672,  concerning  Paradise  Lost  and 
Dr.  Newton's  notes  to  the  poem ;  Brooke  v. 
ClsTke.  1  Bam.  ft  Aid.  396 ;  Wbeaton  v.  Peters, 
S  Pet.  691.  8  L.  ed.  lOns :  Uttle  v.  Hall.  IS 
How.  165,  15  L.  ed.  328 ;  Paige  V.  Banks.  13 
Wall.  608,  20  L.  ed.  709 ;  Myers  v.  Callagban. 
10  Blss.  1S9,  S  Fed-  Rep.  726 :  Buks  v.  M«n- 
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vord  "copyright**  was  used  in  some  more  re- 
fltricted  sense.  To  the  cwmmittee  was  given, 
not  only  the  right  to  have  the  poem  delir- 
«red  on  the  occasion  of  the  dedicatory  cere- 
monies, but  also  the  right  to  publish  it  in 
(he  offidal  history  thereof,  and  the  right  to 
furnish  copies  for  publication  to  the  newe- 
vaper  press  of  the  world,  and  the  right  to 
turnisli  copies  for  free  distribution.  This 
ma  all  the  committee  needed  for  its  pur- 
{Kwes,  and,  having  secured  all  it  needed, 
there  is  nothing  surprising  in  its  leaving  all 
-other  rights  to  the  author.  When  the  com- 
mittee ^ose  to  avail  of  ita  TOUcession,  and 
publish  the  poem,  that  act  would  terminate 
the  common-law  copyright,  but  until  publi- 
'«atioB  that  right  survived,  and  by  the  terms 
<^  the  agreement  was  not  conveyed  to  the 
-committee,  but  reserved  to  the  author.  Any 
unauthorized  piUilication  would  be  a  tres- 

«heBter.  128  U.  8.  244.  83  !«.  ed.  425,  9  Sap.  CL 
Bep.  30 ; — all  respecting  reports  of  case  law  : 
and  Lawrence  v.  Dana,  4  Cliff.  1,  Fed.  Cbb.  No. 
8.130,  wfalcb  concerned  notes  and  commeaCary 
•mn  Wheaton'i  International  Law. 

d.  guooeaaon. 

The  right  of  property  Includes  the  right  to 
-transfer  the  subject  of  It,  or  any  Interest  la  It, 
tt)'  gift,  grant,  or  devise.  And  If  tbe  fruits  of 
mental  effort  are  regarded  as  property,  like  all 
■othw  ponesslons  they  descend  to  the  legatees, 
tbe  eiecntora  and  administrators  of  their  cre- 
ators, they  pass  by  sale  or  gift  to  their  trans- 
ferees, tbe  use  of  them,  limited  or  nnllmlted, 
«oes  to  their  licensees,  and  logically  tbe  power 
of  the  state  Is  boond  to  protect  forever  the 
«DccesslTe  owners  In  the  ezelnslTe  osa  and  en- 
joyment thereof. 

Title  may  pass  by  parol  assignment  (Law- 
rence T.  Dana,  4  Cliff.  1,  Fed.  Cas.  No.  8,136, 
aupra;  Black  v.  Henry  Q.  Allen  Co.  9  L.  R.  A. 
-4S3,  42  Fed.  Rep.  618}  :  and  by  Implication,  as 
from  an  absolute  unconditional  sale  of  an  on- 
-eopyrlghted.  unpublished  picture  by  artist  to 
pnrchaser  (Parton  t.  Prang,  8  Cliff.  S37,  Fed. 
■Gna,  No.  10,784)  or  as  necessarily  Included  In 
«  formal  assignment  of  a  secured  copyright  for 
a  term  allowed  by'  an  existing  statute  which  Is 
attowards  amended  so  as  to  lengthen  the  term 
of  protection.  Paige  r.  Banks,  18  Wall.  608, 
20  L.  ed.  709. 

Logically,  too,  Intellectaal  products,  like 
-other  property,  are  sabject  to  taxation  and  sale 
tor  nonpayment  of  taxes,  and  may  be  seised 
and  sold  on  execution  to  satisfy  debts  of  rec- 
ord. All  other  works  of  man  perish  sooner  or 
later,  but  the  productions  of  Intellectual  genius 
are  Immortal,  therefore  a  source  of  revenue  to 
the  owner  and  the  state  so  long  as  society  shall 
endure.  But  the  present  state  of  the  law  is  not 
the  logical  outcome  of  either  of  tbe  theories 
mentioned  at  the  outset,  but  somewhat  of  a 
-compromise  with  both.  In  general  It  may  be 
•aid  that  the  eases  recognise  the  title  of  tbe 
sncceasors  In  Interest  of  the  creator  of  an  Intel- 
lectual product  accruing  to  the  claimant  by  de- 
scent or  inheritance,  as  personal  representative, 
MM  assignee,  donee,  or  licensee,  expressly  or  im- 
.  plledly,  and  with  limited  or  nnllmlted  rights. 
The  many  cases  wherein  the  claimant  under 
▼arloos  forms  of  title  asserted  rights  In  the 
■courts  so  for  as  they  Involved  queatlons  of  com- 
snon  law  within  the  scope  of  this  note  are  else- 
where cited  herein.  So  tar  as  mere  questlouB 
-of  title  are  concerned  the  cases  Involving  them 
have  not  been  considered. 
«I  L.  R.  A.   


pass  upon  that  right  of  property,  and  right 
of  action  therefor  would  still  be  in  the  au- 
thor. 

The  contention  of  the  plaintiff  in  arror 
that  the  passage  by  Congress  of  the  copy- 
right statutes  has  abrogated  the  common- 
law  right  of  an  author  to  his  unpublished 
manuscript  is  unsupported  by  autliority. 
Ilkese  statutes  secure  and  regulate  the  ex- 
clusive property  in  the  future  publication  of 
I  he  work  after  the  author  shall  have  pub- 
lished it  to  the  world.  But  this  is  a  very 
different  right  from  the  ownership  and  con- 
trol of  tiie  manuscript  before  pubUeation. 
"That  an  author,at  common  law,lias  a  prop* 
erty  in  his  manuscript,  and  may  obtain  re- 
dress against  anyone  who  deprives  him  of  it, 
or,  by  improperly  obtaining  a  copy,  endeav- 
ors to  realize  a  profit  by  its  publication, 
cannot  be  doubled.   .   .   .  argument 

6.  Vosfert  and  MroanU. 

There  ate  a  few  cases  Involving  the  reciprocal 
rights  of  master  and  servant  In  works  of  tbe 
mind  produced  In  the  course  of  the  employment 
by  direction  and  at  the  expense  of  the  master 
or  the  respective  rights  of  aaperlor  and  subor- 
dinate working  under  a  common  employment, 
bat  these  are  generally  to  be  determined  by  tbe 
contractnal  rights  and  obllgationa  Snch  cases 
SB  have  come  under  consideration  In  the  prepa- 
ration of  this  note,  and  Involve  this  rdation. 
are  Storace  v.  Longman,  2  Csmpb.  87,  note, 
where  Lord  Eenyon,  in  1T88,  said  that  It  was  no 
defense  to  a  complaint  by  the  composer  of  a 
song  written  for  and  sung  by  hla  slater  In  an 
opera,  that  all  compositions  of  such  character 
were  tbe  propeil.y  of  the  opera  house,  and  not 
of  the  composer,  because  the  statute  vested  the 
right  In  the  author  and  private  regulations 
could  not  interfere  with  public  right ;  the  cases 
of  Heine  v.  Appleton  (1857)  4  Blatchf.  125. 
Fed.  Cas.  No.  6,824,  aud  Com.  v.  Deallrer  (1858) 
3  Phila.  31.  aupra;  and  the  recent  case  of  Pe- 
ters V.  Borst  (1889)  24  Abb.  N.  C.  1,  9  N.  Y. 
Supp.  789,  where  Jaatice  Williams  of  the  New 
York  supreme  court  held  that  a  professor  at  a 
university  was  entitled  to  the  possession  of 
scientific  manuscripts  started  and  plaooed  by 
him.  In  part  executed  by  himself  and  partly  by 
an  assistant  nnder  his  direction,  and  finally 
completed  by  the  assistant  alone,  as  against 
such  assistant,  in  replevin.  But  it  has  also 
been  held  Lbat  to  constitute  one  an  author  un- 
der the  United  States  copyright  acta  the  work 
must  be  the  output  of  his  own  brain,  even  If 
arranged  from  materials  furnished  him  by 
others,  be  cannot  have  a  copyright  in  the  ma- 
terials Just  as  they  come  from  others  though 
made  expi-essly  for  him  and  on  his  order  and 
employment.  Alwill  v.  Ferrett,  2  Blatchf. 
39,  Fed.  CsB.  No.  640. 

Finally  It  may  be  said  that  there  Is  a  class 
of  mental  labor  so  slight  and  trivial  In  Its  na- 
ture that  It  merges  In  some  complete  work,  lost 
to  Its  originator  and  passing  without  effect  to 
enhance  the  work  of  another.  Snch  are  written 
additions  to,  alterations  or  adaptlona  of,  a 
manuscript  ploy.  They  belong  to  the  owner  of 
the  play,  not  to  him  who  makes  them.  Keena 
v.  Wheatley  (1860)  4  Pbila.  167,  Cadwalader,  J. 

IV.  Worlfcs. 

a.  In  ffoterat. 

The  various  copyright  statutes  In  Great  Brlt- 
alu  and  In  the  United  States,  beginning  with 
th.  Engll-i  act  ot  "^gi^tJ^^-feaOgfe 
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that  A  literary  man  is  as  much  entitled  to 
the  product  of  his  labor  as  any  other  mem- 
ber of  society  cannot  be  controverted, 
.  .  .  [at  least  until]  he  shall  have  sold 
it  publicly."  Wheaton  v.  Petera,  S  Pet. 
(107,  668,  8  li.  ed.  1079.  And  that  common- 
law  right  may  be  enforced  in  the  Federal 
courts  vheneTer  diversitjf  of  citizenship 
litres  those  courts  jurisdiction  of  the  parties, 
irrespective  of  whatever  additional  means 
of  redress  are  provided  by  S  9  of  the  act  of 
Congress  of  February  3,  1831,  4  Stat,  at  L. 
436,  438,  chap.  16,  now  U.  S.  Bev.  Stat  S 
4967.  Sea  BartMte  v.  Crittenden,  4  Mc- 
Lean, 800,  Fed.  Cas.  No.  1,082,  S  McLean, 
32,  Fed.  Cas.  No.  1,076;  Eeene  v.  Wheatley, 
0  Am.  L.  Reg.  33,  Fed.  Cas.  No.  7,044; 
Palmer  v.  DeWitt,  47  N.  Y.  532,  7  Am.  Rep. 
480.  The  various  assignments  of  error, 
therefore,  which  cover  Irath  the  refusal  of 

re<^«nlEe  copyright  In  books  and  other  literary 
writings  (and  a  book  was  early  held,  1809,  to 
Include  a  song  on  a  single  sheet.  Clement! 
T.  OoldlDg,  2  Campb.  26),  prints,  etchings  and 
engrsvlnga,  sculptnres,  dramatic  compositions, 
lectarest  moulc,  paintings,  drawings,  photo- 
graphs, maps,  charts,  designs,  models,  and  other 
works  of  art,  learning,  imagination,  or  fancy. 
The  cases  Involving  one  or  more  of  tbew  pro- 
dactlons  are  collated  tbron^iont  this  note^  and 
elsewhere  discussed  when  th^  Involve  qoestlons 
of  commun  law. 

There  are  two  kinds  of  Intellectual  iwodac- 
tlons  not  within  the  statutes.  One  class  Is 
without  the  pale  of  legal  protection  either  by 
statute  or  at  common  law.  The  other  class 
flnds  I'totectlon  by  the  common  law,  full  and 
ampler  and  Is  oontrolled  by  principles  peenlfaz 
to  Its  kind. 

b.  /sHMorwl,  KftelOM,  or  kreltgiouM  vtorlu. 

The  first  class  of  worke  Includes  oil  that  are 
liheloos  or  of  Immoral  tendency,  and  did  In 
former  times  Include  also  such  as  were  heretical 
or  contrary  to  the  Bcrlptnres.  Probably  the 
Isst-alluded-to  eases  would  not  be  followed  In 
modem  times.  Typical  cases  of  this  class  were 
Walcot  V.  Walker  (1802)  7  Ves.  Jr.  1 ;  Lawrence 
V.  Smith  (1822)  Jac.  471,— where  the  chancel- 
lor refused  to  continue  an  Injunction  agalOBt 
pirating  certain  lectures  on  physiology,  soOlogy, 
and  the  natural  hletory  of  man  becaoeo  they 
contained  doctrines  contrary  to  the  Scriptures, 
and  denied  the  Immortality  of  the  soul ;  and 
Stockdale  v.  Onwhyn  fl826)  5  Bam.  ft  C.  173. 
7  Dowl.  A  R.  625,  2  Craig  ft  P.  193.  The  coses 
In  this  class  need  not  be  discussed. 

e.  Lcttera. 

The  second  class  of  mental  products  without 
the  statutes  Is  letters,  business,  familiar,  and 
literary.  Not  that  there  Is  anything  to  prevent 
these  being  copyrighted  the  same  as  other  writ- 
ings, but  this  usually  le  not  done,  and  the  stat* 
utes  do  not  enumerate  them  speclfleally  among 
works  within  their  terms. 

There  Is  a  dual  right  of  property  In  all  let- 
ters :  A  guallUed  one  In  the  writer  to  publish 
when  and  as  he  chooses,  or  withhold  from  publi- 
cation altogether  and  to  prevent  publication 
without  his  consent;  and  the  reclplent'e  right 
of  physical  possession,  use,  and  enjoyment,  and 
transfer,  without  power  to  pabllsh  except  by 
consent  of  the  author  or  tor  self  vindication  or 
Justification.  All  the  cam  are  In  aoeord  on 
these  proposltlooa. 

The  right  of  the  author  to  prevent  the  nnau. 
M  L.  H.  A. 


the  court  to  direct  a  verdict  in  favor  of  de- 
fendant and  also  so  much  of  the  charge  as 
instructed  the  jury  that  jplaintiff  had  prop- 
erty lights  which  would  be  trespassed  upon 
1^  an  unauthorized  publication  of  her  ode, 
are  unsound. 

On  September  23d — the  day  when  the 
money  was  paid  and  the  receipt  signed — the 
New  York  World,  a  newspaper  published 
"by  defendant,  received  a  telegram  from  on* 
Fay,  its  agent  in  Cliicago,  saying  that  a 
copy  of  the  ode  could  be  obtained  for  $150, 
and  asking  whether  it  should  be  paid,  and 
the  ode  procured.  On  the  next  day  the 
managing  editor  of  the  World  directed  itfr 
purchase,  and  ordered  it  sent  that  after* 
noon  and  night  to  the  World  by  telegraph. 
While  the  ode  was  in  transit,  a  message  was- 
received  from  the  Associated  Press  to  the 
effect  that  it  was  understood  that  a  copy  of 

thorlsed  publication  of  his  unpublished  letters 
Is  a  property  right  according  to  the  weight  of 
authority.  All  the  English  and  American  cases- 
rest  the  writer's  claim  to  relief  on  the  ground 
of  property  In  his  manuscripts,  and  because  of 
this  doctrine  some  cases  limited  relief  against 
the  unauthorised  publication  of  letters  to  those 
which  were  possessed  of  literary  value,  and  re- 
fased  It  where  only  private  business  or  familiar 
letters  were  Involved.  Some  Jurists  and  writ- 
ers, recognizing  the  need  of  preventing  the  pub- 
lication of  private  lett.era,  have  sought  to  flnA 
a  basis  tor  doing  so  upon  the  ground  of  gnard- 
Ing  the  feelings  from  wounds,  preventing  mis- 
chief and  breaches  of  confldence,  and  promoting 
peace.  See  2  Rtory,  Eq.  Jnr.  jj  946-948,  cited 
aupra;  Browne's  American  Notes  In  Uacklln  v, 
Blcbardson,  7  Sngllsb  Ruling  Oases,  77 :  Bell. 
Law  of  Scotland,  1 13&6,  referring  to  the  Scotch 
eases.  But  the  cases  afford  no  support  to  thls- 
doctrlne,  and  although  the  later  ones  especially 
give  relief  against  the  nnaothorlzed  publication 
of  all  sorts  of  letters  whether  they  have  a  lit- 
erary quality  or  not,  it  Is  apparently  on  the 
ground  of  the  writer's  property  In  them,  wheth- 
er that  be  of  little  or  great  valne. 

The  earliest  English  reported  case.  Pope  v. 
Curl,  2  Atk.  342,  was  decided  In  1741  concern- 
ing an  Eutclish  reprint  of  letters  of  Swift,  I'ope. 
and  others  from  a  pirated  Irish  edition.  ^Hie- 
Lord  Chancellor,  on  motion  to  dissolve  the  In- 
junction after  Issue  Joined  said  the  letters  were 
within  the  Intention  of  the  statute  of  Anne  the 
seme  as  any  other  book,  and  were  not  s  gift 
to  the  receiver,  but  only  passed  a  special  prop- 
erty and  no  license  to  pabllsh  without  the 
writer's  consent. 

In  1774  the  widow  of  Lord  Chesterfield's 
natural  son  was  restrained,  at  the  Instance  of 
the  writer's  executors,  from  publishing  the  cele- 
brated "Letters,"  although  she  showed  that  he 
had  declined  to  take  them  back  on  her  offer  to 
return  them.  It  was  considered  thst  this  fell 
short  of  consent  to  publish,  and  that  the  letters 
might  be  reffsrded  as  a  system  of  education, 
henea  a  literary  production.  Thompson  v.  Bun- 
hope,  S  Ambl.  TS7. 

This  case  was  followed  In  1809  by  Oransrd- 
V.  Dunkln,  1  Ball,  ft  B.  307,  when  publication 
of  private  letters  was  restrained.  In  that 
case  defendant  had  married  a  rdatlve  of  the- 
plalntltTs  testator,  and  been  permitted  to  o» 
cnpy  her  Dublin  house.  In  which  she  left,  on 
going  Into  the  eountry,  many  books,  papers,  and 
letters  from  divers  correqmidaita,  Ineludlng' 
the  plaintiff.  She  died  whlla  away,  and  her 
will  named  plaintiff  executrix  and  reildiiary 
legate.   Df«.dant  J^vli^^^ftgj^^^ 


16IML 


Fbbw  FOBttsniNo  Co.  t.  Hombob. 


86T 


tbfl  ode  had  gotten  out  somehow,  and  that 
its  publication  was  forbidden,  on  the  ground 
that  it  was  copyrighted.  Fay  was  there- 
upon communicated  with,  and  replied  that 
the  eo[7  which  he  had  did  not  uve  any 
ot^yrignting  words  upon  it,  and  that  there 
iraa  no  indication  upon  it  that  it  was  copy- 
righted. Thereupon,  and  on  September 
£4th,  the  following  dispatch  was  sent  to  Fay 
in  Chicago: 

We  will  take  our  chances  on  It.  Inter- 
view Mim  Monroe  to-morrow,  and  get  a  good 
talk  with  her  about  odo  and  literature  gen- 
erally. Explain  to  her  that  the  World  could 
not  miss  au  opportunity  to  give  the  public 
fiaoh  a  grand  poem,  and  tell  lier  how  much 
better  to  have  the  World  treat  it  as  it  will 
to-morrow,  making  it  the  great  feature  of 
the  day,  than  to  nave  it  peddled  around 
KDKHig  the  little  papers.         The  World. 

t&e  books,  papers,  sod  letters,  and  threatened 
to  pablisb  the  latter,  the  suit  was  brought.  It 
was  contended  that  letters,  being  property,  vest- 
ed as  assets  In  the  ezecottiic,  who  was  alone  en- 
titled to  proAt  trom  the  publication,  and  tbat 
tbe  case  of  the  Cbesterfleld  letters  was  not  so 
■troDg  sa  the  one  at  bar,  becanss  here  defend- 
ant had  no  shadow  of  title. 

In  I'erceval  t.  Fhipps.  2  Tee.  h  B.  10,  a  pre- 
Umlnsrr  Injunction  was  dissolved  after  Join- 
der of  Issue  with  a  plea  of  Justlflration  that 
publication  was  DeceBsary  to  disprove  the 
charge  that  defendant  circulated  false  news. 
It  Is  not  quite  clear  tbat  the  dissolution  went 
upon  this  ground,  although  the  court  (Sir 
Thomas  Plummer)  said  the  original  Injunction 
was  perhaps  proper  enough,  bnt  the  answer  had 
eiianged  the  eltnatlon.  He  conceded  that  the 
recipient  of  a  letter  was  not  aathorUed  to  pub- 
lish It  without  consent  of  the  writer,  but  crit- 
icised tbe  complaint  as  being  a  naked  bill  to 
prevent  the  publication  of  private  letters,  not 
stall Dg  the  nature,  subject,  or  occasion  for 
them,  or  that  thejr  were  Intended  to  be  sold  as 
a  llteraij  work  for  profit  or  of  any  value  to  the 
plaintiff.  And  he  added  tbat  In  such  a  case 
It  wss  not  necessary  to  determine  the  general 
question  how  Car  a  coort  of  squlty  will  Interfere 
to  protect  tbe  Interest  of  the  author  of  private 
letters,  and  that  every  ffemillar  letter  was  not 
protected  as  copyright. 

In  1818  Lord  Eldon  In  Gee  T.  Pritchard,  S 
twanst  402,  holding  that  the  writer  had  the 
exdoalve  right  to  publish  and  to  restrain  pub- 
Ueatlon  by  others  without  his  consent,  and  tbe 
reeiplent  a  right  of  poesesslon,  rested  relief  on 
the  property  right,  and  not  upon  any  consldera- 
tloa  for  wounded  feelings.  He  doubted  there 
being  any  property  in  familiar  tetters,  but  felt 
eonstralned  by  tbe  decisions  of  Lord  Hard- 
wicka  In  Pope  v.  Curl,  2  Atk.  842,  and  Lord 
Apsley  in  Thompson  v.  Stanhope,  2  Ambl.  787, ' 
and  be  thongbt  Perceval  Phlpps,  2  Ves.  *  B. 
19;  went  on  tbe  ground  that  Lady  Perceval 
lu^  once  anthorlted  publication.  And  In  bar- 
ssoay  with  tbe  above-stated  doctrines,  are  Palln 
T.  Oatbercole  <1844)  1  Colly.  Ch.  Caa.  665; 
Oliver  T.  Oliver  <18ei)  U  C.  B.  N.  B.  189,  81 
L  J.  C  P.  N.  ft.  4,  8  Jnr.  N.  B.  BU,  B  L.  T.  N. 
a.  S8T.  10  Week.  Bep.  18 :  Jto  Wtaeateroft  (187T) 
Xi.  R.  6  Ch.  Ulv.  87,  4«  L.  J,  Ch.  N,  B.  669,  26 
WeA  Bep.  60. 

But,  notwltbstandlng  the  writer's  objections, 
the  recipient  may  be  eomptited  to  prodace  let- 
tare  In  eoQit.  certainly  whenever  salt  to  pre* 
pnbUeatiM  hu  aot  besD  bvoogbfa  Bo^ 
UlaB.  A. 


The  ode  was  printed  in  full  in  the  issue 
of  the  paper  of  Sunday,  September  25,  with 
comments  upon  it,  a  sketch  of  Miss  Monroe, 
and  what  purported  to  be  a  portrait  of  her. 
Fay  was  not  put  on  the  witness  stand,  nor 
was  any  evidence  offered  to  show  how  the- 
copy  wliich  be  bought  had  been  obtained. 
Tlie  court  Instruct^  the  jury  that  if  tUey 
found  "it  was  obtained  and  sold  to  the  de- 
fendant against  Uie  mind  and  will  and 
without  the  authority  and  consent  of  both' 
the  Exposition  company  and  Miss  Monroe,, 
the  act  of  publication  was  a  wrongful  nota- 
tion of  her  rights,"  and  that  "upon  that  is- 
sue the  plaintiff  had  the  burden  of  proof." 
The  jui7  were  further  instructed  that  in  ac- 
tions of  trespass  to  personal  property,  or  in 
actions  for  injury  to  personal  property, 
when  the  circumstances  showed  gross  or 
wanton  or  malicious  disr^^rd  1^  the  de- 
fendant of  the  rights  of  tbe  pl^ntiff,  the- 

klnson  v.  Burgblej  <1667)  L.  R.  2  Ch.  447.  36 
L.  J.  Ch.  N.  8.  604. 

In  deciding  adversely  to  a  solicitor,  who 
aoogbt  In  1863  to  enjoin  the  publication  of  a 
letter  he  had  written  on  tbe  bnrinees  of  a  com- 
pany and  apparently  In  Its  behalf  although  he 
swore  he  wrote  It  In  bis  private  capacity,  tbe 
master  of  tbe  rolls  said:  I  accede  to  tbe  views 
of  the  plalntilC  that  a  person  has  a  property  In 
letters  written  by  hini,  and  that  this  right  can- 
not be  violated  by  the  person  wbo  receives  them, 
but  this,  however,  Is  subject  to  many  exceptions 
and  quallflcatlons.  Howard  v.  Qunn,  82  Beav. 
462. 

And  In  a  rather  notable  case  of  recent  tlmes- 
between  tbe  present  Lord  Lytton  and  the  exec- 
Btrix  of  his  mother  to  prevent  the  publication 
of  Bulwer's  letters,  an  injunction  was  graoted 
upon  the  same  doctrines,  mM  supra,  notwith- 
standing a  plea  that  publication  was  necessary 
to  vindicate  the  memory  of  Lady  Lytton.  as  the 
court  held  no  such  pnrpoas  oould  be  snbserveA 
by  such  publication,  lytton  v.  Devey,  64  L.  J. 
Ch.  N.  S,  208,  62  L.  T.  N.  8.  121. 

And  a  stenographer  who  had  surreptitiously 
retained  notes  of  bis  employer's  letters,  which 
It  was  proposed  to  publish  and  use  as  evidence- 
in  criminal  prosecntlon  or  parliamentary  in- 
quiry at  the  Instance  of  the  writers,  was  re- 
strained by  perpetual  Injunction  trom  their- 
pabtleatlon.    Laldlaw  v.  Lear,  80  Ont.  Rep.  26. 

Tbe  same  principles  are  recognised  and  ap- 
plied in  the  American  cases.  There  Is  tbe  some 
uncertatoty  of  touch  respecting  familiar  letters, 
the  same  groping  after  meanB  to  jaatUy  the- 
preventlon  of  publicity. 

Says  Story  (2  Bq,  Jur.  ||  046-048)  :  A  ques- 
tion bas  l>een  made  and  a  doubt  suggested,  bow 
far  protection  oaght  to  be  given  to  restrain  the 
publication  of  mere  private  letters  on  business, 
or  on  family  concerns,  or  on  matters  of  person- 
al friendship,  and  not  strictly  falling  within 
the  line  of  literary  composition.  It  would  be  a 
sad  reproadi  to  Bngllsh  and  American  Juris- 
prudence If  courts  of  equity  could  not  Interpose 
In  such  csssB.  Fortunately  for  public,  as  well 
as  for  prlyate,  peace  and  morals,  the  learned 
doubts  on  this  subject  have  been  overruled,  and 
It  Is  now  held  that  there  Is  no  distinction  be- 
tween private  letters  of  one  natnre  and  private 
letters  of  another. 

The  earliest  American  case  appears  to  be  one 
tn  Louisiana  In  1811,  where  Judge  Martin  en- 
joined the  multiplication  of  copies  of  a  private 
letter  on  the  ground  of  violation  of  tbe  antbor'a- 
excluslve  right,  and  held  the  letter  tQ  be  an  tA- 
ImA  f  vropertj.  I>«^ig^-,5^@(3c^ 


99» 


Unitbd  Bt&tbb  CiacDiT  Court  or  Apfbalb. 


Mae., 


juiy  would  have  ft  right  to  give  exemplary 
damages  in  neess  cf  ai^  actual  loss  wM<^ 
was  Buffered.  The  testimony  in  the  case 
warranted  the  jury  in  finding  that  the  de- 
fendant had  reason  to  know  that  the  poem 
had  not  theretofore  heen  published;  that  it 
was  the  wish  and  intention,  both  of  the  Ex- 
position committee,  and  of  the  plaintiff,  to 
withhold  it  from  publication  until,  in  the 
language  of  the  drcuit  judge,  "it  should  be 
presented  to  the  audience  with  all  the  ad- 
vantages  which  the  enthusiasm  of  the  oc- 
casion could  give,  and  unmarred  by  criticism 
or  comment,  either  polite  or  impolite."  The 
managing  editor  testified  that  he  knew  tlie 
ode  belonged  to  the  World's  Fair,  and  that 
he  made  no  inquiry  of  the  World's  Fair  com- 
mittee as  to  whether  he  had  any  right  to 
buy  it  or  not;  that  as  to  the  question  wheth- 
er an  editor  of  a  newspaper  has  the  right 


to  publish  a  literaiy  work  unless  the  owner 
consents  to  it,  he  left  that  matter  to  be  set- 
tled by  the  lawyers;  and  added:  "Under 
some  circumstances,  I  believe  that  I  have 
the  right,  an  an  editor,  to  publish  the  mami- 
Bcript  of  a  person  without  that  person's  con- 
sent." Tliis  is  a  restatement  of  the  propo- 
sition so  frequently  advanced,  wlien  news- 
papers happen  to  be  defendants,  that  the 
personal  or  property  rights  of  individuals 
are  entitled  to  receive  ho  consideration  at 
the  hands  of  the  public  press  whenever  a 
violation  of  those  rights  may,  in  the  opinion 
of  the  editor,  promote  the  entertainment  of 
the  purchasers  of  his  paper.  Testimony 
such  as  this  was  abundantly  anflleient  to 
warrant  the  jury  in  finding  "that  the  publi- 
cation of  tlie  plaintifT's  ode  in  the  Worlil 
newspaper  was  the  result  of  "that  wanton 
and  reckless  indifference  to  the  rights  of 


(La.)  297.  In  that  case,  too,  the  recipient  was 
punished  for  disobedience  because  hj  public  ad- 
vertisement be  gave  notice  to  all  curious  ones 
to  to  to  the  clerk's  office  and  read  a  copy  of  tbe 
letter  attached  to  hU  answer,  or  call  at  his  of- 
fice to  Inspect  a  copy  there  posted  up.  Tbe 
defendant  was  evidently  a  victim  of  Indiscreet 
advice  of  counsel  grounded  upon  the  idea  which 
later  found  expression  through  Lord 

Bldon  In  (;ee  v.  Pritchard,  2  Swauat.  402. 
Mujtra,  who  said  a  common  Injunction  against 
publication  did  not  run  against  reading  aloud 
or  showing  the  letter  to  friends. 

Judge  Martin's  opinion  in  Denis  v.  Leclerc, 

1  Hart.  (La.J  297.  6  Am.  Dec.  712.  is  quite  a 
learned  one.  He  cites  a  long  passage  from  Cic- 
ero to  show  that  his  decision  accords  with  an- 
cient Roman  law,  and  says  It  in  good  French 
law  aa  well  (citing  1  Procedure  du  Chatelet, 
22S,  and  Denlsart),  and  adds  that  no  change 
was  made  when  the  Spaniards  came  to  America, 
nor  by  American  law  since  that  time. 

In  Folsom  v.  Marsh,  2  Story,  100,  Fed.  Cas. 
No.  4,901,  decided  In  1841,  the  ruling  is:  Tbe 
author  of  any  letter,  literary,  familiar,  or  busi- 
ness composition,  possesaes  the  sole  and  exclu- 
sive copyright  therein,  and  no  person,  neither 
the  addressee  nor  another,  has  any  right  or  au- 
thority to  publish  the  same,  on  his  owu  account 
or  for  his  own  benefit,  except  the  addressee  upon 
some  Justlflable  occasion,  such  as  production  la 
court,  or  for  hia  own  vindication  or  defense. 
And  it  Is  said:  Unless  .  .  .  there  be  s 
most  unequivocal  dedication  of  private  letters 
and  papers  by  the  author,  either  to  the  public 
or  to  some  private  person,  .  .  .  the  author 
has  a  property  therein,  and  that  the  copyright 
thereof  exclusively  belongs  to  him. 

The  next  year,  however,  Vice-Chancellor  Mc- 
Coun  squarely  held  In  New  Tork  that  the  publi- 
cation of  letters  ol  no  value  as  literature  would 
not  be  restrained  by  Injunction.  That  chancery 
Interfered  only  to  protect  property  rights,  and 
not  to  prevent  injury  to  tbe  feelings.  Wetmore 
v.  Scovell  (1842)  3  ICdw.  Cb.  015.  And  six 
years  later  (IS-IS)  the  decision  was  followed 
and  approved  by  Chancellor  Walworth  of  the 
same  state  in  Hoyt  v.  Uackensle,  8  Barb.  Ch. 
S20.  49  Am.  Dee.  178. 

Bnt  It  Is  safe  to  say  that  these  decisions  are 
no  longer  good  law,  although  apparently  ac- 
cepted as  such  by  at  least  one  modem  writer. 

2  High,  InJ.  I  1012. 

Another  (note  to  IToyt  v.  Hackensle  (N.  T.) 
49  Am.  Dee.  181)  states  the  modem  rale  truly 
by  saying  that  the  weight  of  authority  and  bet- 
ter reason  is  against  Chancellor  W*alworth ; 
that  the  correct  doctrine  is  that  letters  belong 
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to  the  author  for  the  purpose  of  exclusive  pub- 
lication, whether  of  much  or  little  value. 

The  decisions  Just  referred  to  were  expressly 
disapproved  as  unsound  when  the  question  in- 
volved next  came  before  the  New  York  courts  In 
1SB5.  After  an  extended  examination  and  elab- 
orate reasoning  Duer,  J.,  decided  that  a  court 
of  equity  had  power  to  restrain  by  Injunction 
the  publication  of  letters  against  the  will  of 
the  writer,  whether  of  literary  value  or  not. 
and  whether  private  and  familiar  or  business 
correspondence ;  by  the  recipient  when  not  nec- 
essary to  vindicate  or  Justify  bis  actions;  by 
a  stranger  In  any  case ;  but  not  upon  the 
ground  of  mlscblef  or  injury  to  feelings  or  be- 
trayal of  confidence,  but  wholly  on  the  ground 
of  a  right  of  property  of  the  author  therein. 
Wooleey  v.  Jadd,  4  Duer,  379. 

And  In  1S87,  Robertson,  J.,  in  a  Kentucky 
case  says :  The  ancient  common  law  recognized 
tbe  exclusive  right  of  the  author  of  a  literary 
manuscript  to  publish  It  for  bis  own  profit. 
Tbat  venerable  Code  belog  silent  as  to  private 
tetters,  It  was  long  a  debatable  and  controverted 
question  whether  the  same  principles  applied  to 
them.  But  as  such  manuscript  may  possess  lit- 
erary merits  worthy  of  publication,  and  the 
author  should  have  the  right  to  decide  for  him- 
self whether  publication  would  be  useful  to  the 
public  and  profitable  to  himself,  and  as  tbe  let- 
ter, whether  literary  or  not.  Is  a  transcript  of 
bla  own  mind,  the  modern  common  law  seems 
not  to  be  Identical  with  the  ancient,  and  ap- 
plies tbe  same  doctrines  to  private  letters. 
Grigsby  v.  Breckinridge,  2  Bush.  480,  92  Am. 
Dec.  509.  In  that  case  upon  tbe  question  of 
the  property  right  in  letters.  It  was  held  that 
a  surviving  husband,  who  was  also  administra- 
tor of  his  deceased  wife,  was  not  entitled  to  the 
possession  of  letters  received  by  bis  wife  dur- 
ing her  maidenhood  and  married  life  as  against 
her  daughter  to  whom  she  gave  them  In  her 
last  Illness,  hut  was  entitled  to  prevent  tbe  pub- 
lication of  such  of  them  as  he  himself  had  writ- 
ten; the  conrt  holding  that  tbe  recipient  of  let- 
ters owned  them  without  tbe  right  to  publish 
save  for  vindication,  but  by  the  writer's  con- 
sent; and  that  the  writer  only  bad  an  exclusive 
right  to  publish.  These  correlative  rights  of 
property  are  now  established  by  abundant  au- 
thority, fortified  by  principle  and  analogy. 

Further  light  la  thrown  on  the  question  of 
the  property  right  In  letters  In  Eyre  v.  IIIg1>ee 
(1861)  35  Barb.  602,  where  it  was  held  that 
the  title  to  letters  passed  to  the  administrator 
of  the  recipient,  but  that  these  were  not  assets 
of  tbe  estate  subject  to  sale:  therefore  his 
grantee  could  not  recover  them /from  tbe  dpoea 
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«tlien  wUeh  !•  equivalent  to  an  intentional 
violation  of  themJ*'  Milwmikev  d  8t.  P.  JL 
•Co.  V.  Arma,  91  U.  S.  489,  23  L.  ed.  374.  In 
view  of  the  testimony  of  the  principal  wit- 
ness for  the  defendant,  it  seems  to  have  es- 
caped on  this  occasion  with  a  light  verdict. 

Plaintiff  in  error  contends  that  the  court 
'Crred  in  instructing  the  jnry  that  it  might 
Award  exemplary  damages.  That  in  certain 
-elaasee  of  cases  juries  are  authorized  to  give 
punitive  or  exemplaiy  damages  to  punish  a 
wrongdoer,  and  to  deter  others  from  the 
•commission  of  a  like  wrong  ia  well-settled 
law  in  the  Federal  courts  and  in  the  courts 
-of  this  state.  Day  v.  Woodworth,  13  How. 
S70,  14  L.  ed.  184;  ililxvaukee  d  8t.  f.  R. 
•Co.  V,  Arftis,  91  U.  S.  489.  23  L.  ed.  :ii4; 
VolU  V.  Blackmar,  64  N.  Y.  440.  In  such 
•cases  exemplary  damages  may  be  given  in 
■addition  to  what  may  be  proved  to  be  the 

-of  the  recipient's  widow  who  had  from  her  bas- 
tHiDd'B  death,  with  the  tacit  assent  of  bis  heir 
(or  forty  years,  kept  poBseBSion  of  tbem.  The 
Jnbject  of  coDtroTersy  was  letters  written  by 
<i«orge  Wasblacton,  which  bad  grown  to  be  very 
valuable. 

Again,  In  1808  tbe  property  right  of  the  re- 
cipient In  tbe  physical  posseaslon  of  a  letter 
was  enforced  In  tbe  case  of  New  York  v.  Lent, 
■61  Barb.  19.  In  that  case  a  controversy  an>u> 
•«v«r  a  letter  of  Washington  written  In  17S4  to 
the  city  anthoritles  In  revoase  to  a  municipal 
address,  and  which  somehow  got  into  the  pos- 
session of  A,  In  1834,  and  remained  there  vat'.. 
1868,  when  bis  executrix  sold  It  at  aactton  and 
'defendant  porcbased  It  for  a  large  snm,  and  It 
was  awarded  to  the  city,  notwithstanding  tbe 
<reat  lapse  of  time. 

Bnt  It  was  bald  lately  that,  forasmuch  as  let- 
ters may  not  b«  published  without  tbe  consent 
«f  tbe  writers,  a  contract  to  sell  and  deliver 
A  QQsnclty  of  tbem  sent  as  testimonials  to  tbe 
value  of  proprietary  articles  after  a  purchase 
from  the  recipient  was  void.  Bice  t.  Williams 
(1387)  32  Fed.  Rep^  437. 

Tbe  same  year  the  doctrine  that  the  recipient 
4>f  a  private  letter  might,  notwithstanding  tbe 
•objection  of  tbe  writer,  publish  It  by  way  of 
Tlndlcatlon  or  defense  against  charges  by  the 
writer,  was  applied  In  the  case  of  Wlddemer 
Hubbard,  19  Phlla.  263,  where  the  court  re- 
fused to  restrain  the  publication  of  a  letter 
from  a  bu^nd  to  bis  wife  retracting  charges 
•of  Inftdalltr  he  bad  mads  against  her  and  after- 
wards renewed.  But  the  court  also  based  Us 
■denial  of  an  Injunction  upon  tbe  ground  that 
the  husband,  having  expressly  authorized  other 
persons  than  bis  wife  to  read  the  letter,  bad 
thereby  made  such  a  public  dedication  of  It  as 
lost  him  tbe  right  to  object;  so  tbe  case  Is 
awt  ai  conclusive  as  might  be  wished. 

T.  AfffhC*. 

a.  Before  pablfceHoit, 

It  is  settled  law,  nnlversatly  accepted  with- 
■ont  qnestlon  both  in  England  and  the  United 
States,  that  tb^re  is  at  common  law  an  absolute 
Vroperty  In  an  nnpobllabed  Intellectual  creation 
which  none  can  take  from  tbe  producer  without 
tils  consent.  He  and  bis  grantees  alone  at 
pleasure  may  keep  It  from  the  public  for  ail 
time,  may  prevent  Its  use  or  enjoyment  by 
others,  may  publish  It  when,  bow,  and  where 
they  choose. 

An  author  may  keep  bis  production  by  him 
Indefinitely,  aud  though  others  may  see  It  or 
tiear  It  or  become  Camlllar  with  it,  %tuj  are 
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actual  monc7  loss  of  the  plaintiff.  It  is 
contended,  however,  that  when  no  actual 
damages  are  proved,  exemplary  damages 
should  not  be  allowed.  In  support  of  this 
proposition  three  cases  are  cited  from  the 
Texas  Reports,  but  the  law  of  that  state  is 
peculiar  on  the  subject  of  exemplary  dam- 
ages (Sedgw.  Damages,  S  359,  and  cases 
there  cited),  and  its  dedsiona  inapplicable 
where  a  different  law  prevails.  Of  the  other 
cases  cited  on  the  brief,  Orttham  v.  Fulford, 

73  111.  590,  was  an  action  on  a  special  stat- 
ute.   Kuhn  V.  Chicago,  M.  &  St.  P.  R.  Oo. 

74  Iowa,  141,  37  N.  W.  116;  Btacy  v.  Port- 
land Pub.  Co.  68  Me.  287 ;  and  MamoM  v. 
Kennedy,  50  Wis.  649,  7  N.  W.  657,— sus- 
tain the  contention  of  the  plaintiff  in  error. 
They  are,  however,  plainly  at  variance  with 
the  theory  u^on  which  exemplary  damaeea 
are  awarded  in  the  Federal  courts,  namely, 

not  at  liberty  to  publish  It  without  hia  conssnt. 
Cooley,  Torts,  3S4. 

Copyright  before  publication  Is  the  more  an- 
cient. It  Is  tbe  exclusive  privilege  of  first  pub- 
lishing any  original  material  production  of  in- 
tellectual labor.  Its  ImsIs  Is  property,  and  It 
depends  entirely  on  the  common  law.  Uoivan, 
Law  of  Literature,  886. 

Whether  tbe  Ideas  unpublished  take  the  shape 
of  written  manuscripts  of  literary,  dramatic, 
or  musical  Mmposltiona,  or  whether  they  are 
derigns  for  works  of  cmunent  or  otillty 
planned  by  the  mind  of  an  artist,  they  are 
equally  Inviolable  while  they  remain  unpub- 
lished, and  tbe  author  possesses  an  absolute 
right  to  publish  them  or  not  as  he  thinks  fit, 
and.  If  he  does  not  desire  to  publish  them,  to 
binder  their  publication,  either  in  whole  or  In 
part,  by  anyone  else.  Shortt,  Law  of  Litera- 
ture, 48. 

It  is  well  settled  that  the  author  of  an  un- 
published manuscript  has.  Independent  of  any 
question  of  copyright,  an  exclusive  property 
therein  until  be  dedicatee  It  to  tbe  public. 
Note  to  Hoyt  v.  Mackenzie  <N.  Y.)  40  Am^ 
Dec.  181. 

Unpublished  compositions  are  property  at 
couunon  law,  and  publication  of  tbem  without 
bis  assent  Is  an  Invasion  of  tbe  owner's  right. 
They  include  works  Intended  for  publication, 
though  a  gift  or  sale  of  the  manascrlpta  may 
have  been  made ;  works  Intended  for  publication 
of  a  sperial  sort, — dramas,  etc.;  and  letters 
issued,  but  not  to  be  published.  Bell,  Law  of 
Scotland,  f  1356. 

The  cases  Illustrate  various  phasu  of  tbe 
doctrine.  The  British  cases  will  be  examined 
first. 

The  earliest  case  occurred  In  1782  upon  a  bill 
filed  by  the  son  and  devisee,  of  a  conveyancer 
against  bis  father's  former  clerk  to  prevent 
tbe  threatened  publication  of  his  father's 
draughts  of  precedents.  Sir  Joseph  Jekyll 
granted  an  Injunction.  Webb  v.  Boss,  cited 
In  4  Burr.  2330. 

And  the  next  one  arose  In  1741,  In  that  case' 
the  plaintiff,  a  lawyer,  iMined  his  manuscript 
notes  to  a  friend  whose  clerk  made  a  copy  of 
them,  and  the  publication  was  enjoined  at  the 
author's  suit.  Forrester  V.  Waller,  cited  In  4 
Burr.  2331. 

In  1758  the  representatives  of  Edward,  Earl 
of  Clarendon,  obtained  an  injunction  against 
the  printing,  publishing,  and  vending  of  bis 
"History  of  tbe  Kelgn  of  Charles  IL  from  the 
Restoration  to  1667,"  although  tbe  mamiHcrlpt 
bad  been  given  by  tbe  noble  author  to  tbe  father 
of  the  vendor  to  copy  and  use  as^be  thouabt 
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as  sometliing  additional  to,  and  in  no  wise 
dependent  upon,  the  actual  pecuniary  loss 
of  the  plaintiff^  being  frequently  given  in 
actions  ''where  the  wrong  done  to  the  plain- 
tiff ia  incapable  of  being  measured  by  a 
money  standard."  Day  v.  Woodworth,  13 
How.  370,  14  L.  ed.  184;  WiUon  v.  Vaughan, 
23  Fed.  Rep.  229.  There  ia  room  for  argu- 
ment against  the  allowance  of  exemplary 
damages  at  all  as  anomalous  and  illo^cal. 
Some  courts  have  held  that  it  is  unfair  to 
allow  the  plaintiff  to  recover,  not  only  all 
the  loss  he  has  actnaJly  sustained,  but  also 
the  fine  which  society  imposes  on  the  of- 
fender to  protect  its  peculiar  interests. 
But  if  it  be  once  conceded  that  such  ad- 
ditional damages  may  be  assessed  against 
the  wrongdoer,  and,  when  aasesaed,  may  be 
taken  by  the  plaintiff, — and  such  is  the  set- 
tled law  of  the  Federal  courts, — there  is 


neither  sense  nor  reason  in  the  propositiotk. 
that  such  additional  damages  may  be  recov- 
ered \iy  a  plaintiff  who  is  able  to  ahpw  that- 
he  has  lost  910(  and  may  not  be  recovered 
by  some  other  plaintiff  who  has  sustain^lr 
it  may  be,  far  greater  injury,  but  is  unable 
to  prove  that  he  is  poorer  in  pocket  by  the- 
wrongdoing  of  defendant. 

Several  passages  in  the  charge  dealing 
with  the  question  of  exemplary  damages 
were  excepted  to,  aud  are  set  out  in  the  as- 
signment of  errors;  but,  sinee  no  argument 
in  support  of  such  exceptions  is  found  in  the 
brief,  and  none  was  made  on  the  hearing, 
no  discussion  of  them  need  be  had  in  tlii-^ 
opinion.    They  seem  to  be  without  merit. 

Plaintiff  in  error  cites  authorities  as  to 
nonliability  of  a  corporation  for  exemplar^' 
damages  except  under  special  circumstances. 
Presumably  tjiia  is  in  support  of  his  request 


fit ;  but  It  was  held  that  this  did  not  aatborise 
the  donee  to  multiply  copies.  In  a  note  to  this 
case  the  reporter  says  that  It  established  what 
was  admitted  In  tbe  later  case  of  Southey  v. 
Sherwood,  2  Merlv.  435,  that  an  author  has  a 
property  In  an  unpublished  work  Independent  of 
the  sutnte.  Queensberrr  v.  Shebbeare,  2  Bden, 
829. 

The  statute  of  Anne,  says  Chief  Jnatlee  Ab- 
bott, writing  In  1819,  gave  to  authors  a  copy* 
right  In  works,  not  only  composed  and  printed, 
but  composed  and  not  printed,  and  I  think  that 
It  was  not  the  Intention  of  the  legislature  <ln 
64  Geo.  nr.  chap.  156)  either  to  abridge  autbort 
of  any  of  tbelr  former  rlgbts,  or  Impose  npon 
them  as  a  condition  precedeot  that  they  should 
not  sell  their  compositions  In  manuscripts  be- 
fore tbey  were  printed.  White  v.  Oerocb,  2 
Bam.  &  Aid.  2M,  1  Cbltty.  24.  (There  will  be 
occasion  to  refer  to  this  case  again  when  the 
question.  What  Is  a  publication?  comes  up.) 

In  1820  a  druggist's  clerk,  who  had  em- 
barked In  business  on  his  own  account,  was  re* 
strained,  at  the  suit  of  his  former  employer, 
from  making  use  of,  or  communicating,  the  for- 
mula of  certain  veterinary  remedies  he  had 
copied  from  the  latter's  manuscript  books. 
Yovatt  v.  Wlnyard,  1  Jac.  A  W.  394. 

In  1823  It  was  held  that  a  recipe  for  a  pro- 
prietary medicine  kept  In  mannscrlpt  and  as- 
signed to  truHtees  for  the  benefit  of  the  owner's 
daughter  for  life  of  her  and  her  basband  to 
be  sold  at  their  decease  for  the  benefit  of  their 
children  was  property,  and  could  be  followed  to, 
and  made  to  be  accounted  tor  by,  one  who  had 
purchased  It  from  the  eldest  son,  to  whom  the 
daughter  communicated  It  after  she  had  de- 
stroyed the  manuscript.  Green  v.  Polgham,  1 
Sim.  &  Stu.  308,  1  L.  J.  Ch.  203. 

In  1848  an  Injunction  was  procared  In  behalf 
of  the  Prince  Consort  to  prevent  the  public 
exhibition  of  prints  of  some  etching  made  by 
the  Queen  and  himself  for  private  entertain- 
ment, and  surreptitiously  held  out  by  some 
workmen  employed  on  the  press  work.  Sir 
Lancelot  Shadwell,  T.  C,  In  deciding  the  case, 
said:  Cpon  the  principle,  therefore,  of  pro- 
tecting property.  It  Is  that  the  common  law  In 
cases  not  aided  or  prejudiced  by  statute  shelters 
the  privacy  and  seclusion  of  thoughts  and  senti- 
ments committed  to  writing,  and  desired  by  the 
author  to  remain  not  gmerally  known.  And 
again,  he  says :  The  decision  of  the  House  of 
Lords  In  Donaldson  v.  Beckett,  2  Bro.  P.  C. 
129,  infn,  was  not  inconsistent  with  the  answn 
of  the  majority  of  the  Judges  to  the  first  ques- 
tion put  to  them  In  that  case,  namely,  whether 
at  common  law  an  author  of  any  book  bad  the 
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sole  right  of  first  printing  and  publishing  the- 
same  for  sale,  which  was  answered  In  the  af- 
firmative, and  is  generally  or  universally  sgreetf 
to  be  correct.  Prince  Albert  v.  Strange,  2  De 
G.  ft  3.  062,  IS  Jur.  607. 

In  a  later  case  It  was  said :  It  Is  not  denied, 
and  It  cannot  In  the  present  state  of  the  law  be- 
denled,  that  an  author  has  a  proprletuy  right 
in  his  unpublished  literary  productions.  It  Is- 
further  Incapable  of  denial  that  that  proprie- 
tary right  may  still  continue,  notwlthstauding- 
some  kind  of  commnnlcatlooa  to  others:  the- 
case  of  private  letters,  etc.  Lord  Halsburyr 
L,  C.  In  Caird  t.  Slme,  L.  R.  12  App.  Cas. 
826,  B7  L.  J.  P.  C.  N.  3.  2,  67  L.  T.  N.  S.  634. 
36  Week.  Rep.  199. 

In  the  same  case  Lord  Watson  said:  The- 
antbor  of  a  lecture  or  any  other  original  com- 
position retains  a  right  of  property  In  his  work 
which  entitles  him  to  prevent  Its  publication 
by  others  until  It  has,  with  bis  consent,  been 
communicated  to  the  public.  And  even  Lord 
Fits  Gerald,  who  dissented  In  that  case,  agreed' 
with  his  opponents  upon  the  point  now  under 
consideration.  He  said :  It  was  not  contested 
that,  by  tbe  common  law  of  Scotland,  as  welt 
as  by  the  common  law  of  England,  every  author 
has  a  right  of  property  In  his  conceptions  so 
long  as  they  remain  unpublished,  and  that  a 
private  lecturer  may  Impose  an  express  condi- 
tion on  persons  allowed  to  hear  his  lecture, 
that  they  shall  not  pnbllsh  what  they  hear,  aud 
that  Bucb  a  condition  may  also  be  lawfully  Im- 
plied from  the  circumstances.  In  such  cases 
tbe  common  law  protects  the  anther's  right  of 
property,  and  forbids  the  Infringement. 

Later  it  was  ruled  that  Information  fnralafaeff- 
to  subscribers  for  their  private  use  of  stock 
transactions  by  means  of  letter-press  sheets  and 
printed  stock  ticker  tapes  were  unpublished 
manuscripts  to  be  protected  accordingly.  Ex- 
change Telcv.  Co.  V.  Gregory  [1896]  1  Q.  B.  147, 
65  L.  J.  Q.  B.  N.  S.  262.  74  L.  T.  N.  B.  88. 

Turning  to  tbe  United  States,  one  finds  eariy 
recognition  of  the  doctrine  Just  enunciated. 

The  New  York  statute  of  1786  to  promote 
literature  (S  N.  T.  Laws  Uones  A  Tar.  ed.  of 
17S9]  320)  contained  a  provision  that  naught 
In  it  should  affect,  prejudice,  or  confirm  any 
person's  rights  at  common  law  to  print  or  pul>- 
Ush  any  book  or  pamphlet  In  eases  not  men- 
tioned In  tbe  act. 

The  American  cases  from  the  beginning  have 
uniformly  and  consistently  recognized  and 
guarded  the  common-law  right  of  the  owner  In 
his  unpublished  mental  concepts.  This  Is  plain- 
from  all  the  citations. 

Though  tb.  ^  <• 
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"to  iStMxgt,  "Usliee  cannot  be  imputed  to  an 
iiieoijKumtion  for  the  acts  of  its  agent  un- 
leu  it  has  adviMd  or  ratified  the  same*" 
irtiicfa  request  was  refused.  The  court, 
bowever,  cnarged  that  "a  corporation  cannot 
be  made  liable  for  exemplary  damages  for 
Ihe  acts  of  its  employees  unless  it  has  Itself 
-directed  the  acts  or  ratified  them."  This 
was  certuulj  all  the  defendant  was  entitled 
to  on  that  branch  of  the  case.  The  court 
stated  to  the  juiTi  and  error  is  assigned  to 
such  statement,  that  "Mr.  Chamberlain  [Uie 
managing  editor]  was  asked,  and  replied  in 
-the  negative,  if  he  had  ever  been  blamed  or 
found  fault  with  for  his  conduct;  and  he 
was  also  a^ed  if  his  conduct  had  been  rati- 
fied by  the  managers  of  the  corporation,  to 
which  be  replied  that  it  had  been,  so  far  as 
he  knew."  This  was  an  accurate  statement 
of  the  evidence.   The  court  in  no  way  in- 


dicated what  weight  should  be  given  to  it, 
but  left  it  to  the  jury  to  consider  as  proof, 
which  the  plaintiff  claimed  showed  a  ratifi- 
catitm.  In  this  there  was  no  error.  Ap- 
proval of  the  conduct  of  the  particular 
editor  who  had  directed  the  publication 
tended  to  prove  ratification  of  his  acts. 

Exception  was  taken  to  the  statement  in 
the  charge  that  the  copy  of  the  ode  was  ob- 
tained by  defendant  against  the  mind  and 
will  of  tbe  author.  The  evitknce  abundant- 
ly warranted  such  a  statement.  Exoeption 
was  aJso  taken  to  the  statements  that  "the 
Columbian  Kxposition  ctmunittee  desired  to 
keep  this  ode  secret  until  the  di^  of  its  de- 
livery." This  exception  is  frivolous.  The 
court  merely  rehearsed  the  testimony  of 
the  officers  of  the  committee  on  that  point, 
and  added  that  upon  that  evidence  and  the 
other  proofs  in  the  case  it  was  contended  by 


upon  the  point  It  decided,  Chancellor  Walwortb 
was  quite  correct  In  1848  In  sarlog.  In  Hoyt  v. 
Hackenzls,  3  Barb.  Ch.  820^  49  Am.  Dee.  178, 
tupra:  By  the  principles  of  the  common  law 
the  aathoT  of  a  book  or  other  literary  pro- 
dactlon,  whether  In  the  shape  oC  letters  or 
otherwise,  has  a  right  of  property  therein,  at 
hast  antU  It  has  been  pobllshed  with  bis  as- 
sent. 

In  another  case,  UcLean,  J.,  In  1852,  speak- 
ing of  an  author,  says :  He  had  a  right  to  his 
manoscrlpt,  which  the  statute  protects,  and  the 
property  in  which  wonid  be  protected  at  com- 
mon law.  Pulte  T.  Derby,  5  HcLean,  828,  Fed. 
-Cse,  No.  11,465. 

He  had  put  It  In  soother  case  Just  before 
(184U)  In  this  wise:  We  have  to  say  whether 
the  writer  has  a  right  of  property  In  hla  owo 
manoscrlpt.  That  he  has  such  a  property  In 
■Us  own  literary  labor  aatil  he  shall  reltaqniBh 
It  by  contract  or  by  some  unequivocal  act  would 
-seem  to  be  clear.  Bartlett  v.  Crittenden,  E> 
McLean,  32,  Fed.  Cas.  No.  1,076. 

And  later  the  same  Jurist  again  expressed 
UnwelC  on  this  point :  At  common  law  an  au- 
thor has  a  right  to  bis  unpublished  manuscript 
tbe  same  as  to  any  other  property  he  may  pos- 
sess, and  this  statute  (Copyright  Act  of  Feb- 
ruary 3,  1831,  I  9)  gives  him  a  remedy  to  pro- 
tect this  right.  LltUa  v.  Hall,  18  How.  165,  15 
U.  ed.  828. 

Other  jurists  and  courts  have  declared  tbe 
-same  doctrines  to  be  good  law. 

The  plaintiff's  books  were  not  published,  and 
-lAlle  he  remained  the  owner  of  the  manuscript 
'bis  property  In  It  was  exclusive  as  against  the 
world.  None  of  the  eases  referred  to  dispute 
this  doctrine,  bat,  on  the  contrary,  most  of  them 
make  the  distinction  In  favor  of  tbe  exclusive 
right  of  any  person  In  the  numuscrlpt  of  his 
•own  works,  not  the  material  simply,  but  the 
thoughts  aud  Ideas,  so  long  as  they  remain  un- 
Vubllshed.  Banker  v.  Caldwell  (1859)  8  Hlsa. 
Oil.  46,  Flandrau,  J. 

As  Bhlpman,  J.,  (1862)  In  his  opinion  says: 
Tbe  object  of  this  statute  Is  apparent  at  a 
glance.  It  Is  to  secure  to  the  author  of  a 
copyrighted  play  the  sole  right  to  Its  perfonn- 
.mnce  Id  any  public  place  after  It  Is  printed. 
While  It  Is  In  manuscript  he  needs  no  protec- 
"tton.  Hannscrlpts  are  protected  by  the  common 
law  as  well  as  by  the  act.  Bouclcault  T.  Fox, 
4  Blatchf.  87-97,  Fed.  Cas.  No.  1.691. 

An  art  or  method  of  brewing  which  Improves 
-the  keeping  properties  of  beer,  and  which, 
though  patentable,  the  discoverer  or  originator 
elects  to  keep  secret,  will  be  protected  from  pub- 
lication by  one  who  learned  It  undw  lestrletlTe 
.S1L.B.A. 


conditions  from  the  author's  Instructions; 
Hammer  v.  Barnes,  26  How.  Fr.  174. 

In  Bouclcault  v.  Wood  (1867)  8  Bisa.  84. 
Fed.  Cas.  No.  1,698.  Dronunond,  J.,  said  with 
reference  to  a  foreign  author :  There  having 
been  oo  publication  In  this  country  of  these 
two  plays  (Tbe  Octoroon  and  the  Colleen 
Dawn)  by  him  or  under  his  authority,  be  Is 
entitled  by  the  eonunon  law.  Independent  of  tbe 
statute,  to  the  property  In  them  existing  In 
manuscript.  He  may  authorize  their  perform- 
ance by  others,  or  dispose  of  hla  property  In 
them.   This  Is  his  common-law  right. 

The  author  of  any  literary  or  dramatic  work 
Is  the  sole  proprietor  of  the  manuscript  and  Its 
contents  and  of  copies  of  tbe  same  Independently 
of  legislation,  so  long  as  he  does  not  publish  It 
or  part  with  the  right  of  property.  This  Is 
called  a  common-law  right,  and  exists  lrrespee> 
tlve  of  copyright  statutes.  This  light  of  prop- 
erty he  can  transfer,  and  a  court  of  equity  will 
protect  him  or  his  assignee  In  a  proper  case, 
Just  as  It  will  the  owner  of  any  other  species 
of  property.  Crowe  v.  Aiken  (1870)  2  Bias. 
215,  Fed.  Cas.  No.  8,441,  Drummond.  3.  This 
case  held  that  althon^  by  tbe  public  perform- 
ance In  England  of  an  unpublished  manuscript 
play  a  dramatic  author  loses  hla  right  to  copy- 
right It  under  the  United  States  statutes,  he 
still  retains  his  oommon-law  rights,  and  may 
sUnd  on  them  In  the  United  States  until  he 
prints  or  publishes  or  dedicates  the  work  to 
the  public  in  some  other  way. 

In  the  leading  case  in  New  York,  Allen,  J., 
writing  for  the  court  of  appeals,  exhaustively 
reviews  the  law  down  to  that  time  (1872),  and 
states  the  general  doctrine  over  and  over  again 
with  emphasis:  The  rights  of  authors  In  re- 
apect  to  their  unpublished  works  have  been  so 
frequently  and  elaborately  considered  and  care- 
fully adjudicated  by  the  courts  of  this  country 
and  of  England,  and  are  now  so  welt  under- 
stood and  established,  that  there  Is  but  little 
to  do  In  passing  on  the  merits  presented  by  tbe 
record  before  us,  save  to  apply  to  rules  clearly 
dedoclble  from  adjudged  cases  of  conceded  au- 
thority. And  again :  Tbe  common-law  rights 
of  authors  as  now  recognized  existed  before  the 
passage  of  copyright  laws,  and  have  not  been 
taken  away  or  Impaired  by  these  laws.  Also: 
The  right  of  literary  property  Is  as  sacred  as 
that  to  any  other  species  of  property.  Tbe 
courts  of  the  state  are  open  to  an  alien  friend 
pursuing  hla  property  and  seeking  to  recover  It 
from  a  wrongdoer ;  and  there  Is  nothing  In  any 
positive  law  or  In  tbe  policy  of  th"  government 
which  wou'd  close  the  door  against  the  same 
alien  frlmd  seeking  protection  foi 
Digitized  by 
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the  plaintiff  that  the  oJe  waa  obtained  sur- 
reptitiously,  and  without  intent  of  the  Sx- 
DMition  company,  leaving  it  to  the  juiy  to 
determine  that  question. 

We  are  at  a  loss  to  understand  from  the 
record  upon  what  theory  the  defendant  sup- 
ports its  claim  that  there  was  harmful  error 
in  admitting  in  evidence  any  part  of  Exhibit 
4  { a  copy  of  the  Sunday  World  of  September 
26,  181)2)  except  the  ode.  When  this  paper 
was  offered,  defendant  objected  that  there 
appeared  in  it  the  ode,  and  also  somo  com- 
ments on  the  ode,  and  >  picture  of  Miss 
Monroe,  which  defendant  contended  were 
irrelevant.   No  Exhibit  4  is  presented  here. 


The  record  states  that  the  plaintiff,  then  on- 
tiie  witness  &tand,  "read  the  first  column  of 
the  article  down  to  and  inelndina  the  words. 
This  is  set  to  music,  and  ends  with  the  line, 
"And  love  shall  be  supreme,"  *  and  then  con- 
tinued reading  to  and  including  the  vrords^ 
'The  ode  is  published  for  the  first  time  ex- 
clusively in  the  World  to-day,'  and  then  read 
the  ode  as  published  in  the  World."  Tbe- 
only  exhibit  we  find  in  the  record  answering, 
to  thia  description,  in  that  it  contains  the- 
lines  quoted,  comments  on  the  ode,  the  oda- 
itself  in  full,  and  a  portrait  of  Miss  Monroe,, 
is  a  document  marked  "Defoidant'g  Exhibit- 
No.  1,"  which  was,  without  objection,  read. 


bis  menial  labor  by  rMtralnlns  Its  pnbllcatlon 
against  bis  wishes.  Tbe  protection  afforded  b; 
the  cumnion  law  to  literary  labor  Is  very  sllgbt 
at  tbe  best,  but,  such  aa  It  is,  It  la  accorded  to 
alien  friend  and  cltUen  alike,  snd  both  are  re- 
garded with  eqoal  fovor.  And  flnally:  The 
rights  the  plaintiff  has  In  tbe  drama  (the  Amer- 
ican rlghta  to  Bobluaon's  play)  exist  at  com- 
mon law  independent  of  any  statute  either  of 
the  stats  or  tbe  United  States.  Tbe  protec- 
tion be  seeks  Is  of  a  right  of  property  which  la 
well  established  aod  recognised  wherever  the 
eommon  law  prevails,  and  not  a  franchise  or 
privilege  conferred  by  statute.  Palmer  v.  De 
Witt,  47  N.  Y.  532,  7  Am.  Rep.  460. 

In  tbe  same  year  another  eminent  Jurist  said : 
Undoubtedly  tbe  author  of  a  book,  or  of  an  un- 
published mannscrlpt,  or  of  any  work  of  art, 
has  at  common  law  and  Independently  of  any 
statute  a  property  in  bis  work  until  he  publishes 
It  or  it  is  publlslicd  by  his  consent  and  allow- 
ance, and  that  quality  exists  in  pictures  as  well 
as  In  any  other  work  of  art.  He  has  tbe  un- 
diluted right  to  hta  mannscrlpt ;  be  may  with- 
hold It  or  be  may  communicate  1^  and  com- 
mimU-atlng  It  he  may  limit  tbe  number  of  per- 
sona to  whom  it  shall  be  imparted,  and  Impose 
such  restrictions  as  he  pleases  apon  the  use  of 
it.  I'arton  v.  Prang  (1872)  8  CUff.  687.  Fed. 
Cas.  No.  10,784,  Clifford.  J. 

Tbe  decision  of  tbe  English  ease  of  Exchange 
Teleg.  Co.  v.  Gregory  [1896]  1  Q.  B.  147,  66 
L.  J.  Q.  B.  N.  S.  262,  74  L.  T.  N.  8.  88.  sapni. 
has  been  followed  by  two  eases  la  New  York  to 
the  same  effect :  Kleman  v.  Manhattan  Quota- 
tion Teieg.  Co.  (1876)  50  How.  Pr.  194 ;  Gold 
ft  Stock  Teleg.  Co.  v.  Todd  (1879)  17  Hun,  64S. 

Another  judge  <1878)  referring  to  the  early 
policy  of  tbe  common  law  to  protect  authors  la 
enjoying  the  pecuniary  benefit,  and  of  the 
change  wrought  by  the  statute  so  far  as  rights 
subsequent  to  publication  are  concerned,  says : 
But  It  only  deprived  tbe  author  of  bis  exclu- 
sive rigbt  after  publication.  Before  publica- 
tion It  has  continued  to  be  maintained  the  same 
as  It  was  first  assured,  and  the  taw  still  con- 
tinoes  to  maintain  and  protect  the  right  of  ths 
author  to  his  unpublished  manuscript  or  com- 
position  as  It  fortnorly  did,  Independently  of 
the  statutes  concerning  (H)pyrtgbts.  French  v. 
Magulre.  55  How.  Pr.  471,  Daniels,  J. 

In  another  ease  a  distinguished  Judge,  In  the 
course  of  an  opinion  where  he  elaborately  ex- 
amined the  law  in  respect  to  our  subject,  thus 
expressed  himself:  That  the  right  of  property 
which  an  author  has  In  his  works  continues  un- 
til by  publication  a  rigbt  to  their  une  has  been 
conferred  upon  or  dedicated  to  tbe  public  has 
never  been  disputed.  Tompkins  v.  Halleck 
<]&S2)  183  Mass.  82,  43  Am.  Bep.  480,  Dsvsns, 
J. 

The  doctrine  has  been  aln  put  this  way: 
Ths  owner  of  a  dramatic  or  musical  composition 
may,  llketheownerofanyotlierkindof property, 
•1  L.  R.  A. 


do  with  his  own  as  be  pleases :  he  may  retain  It 
for  bis  own  use  and  benefit,  or  be  may  give  It 
to  the  public  ont  and  ont,  or  be  may  make  a 
limited  and  partial  dedication  of  it ;  and  wbea 
his  act  of  dedication  is  of  such  a  character  aa 
to  show  nnmlstakaUy  that  be  does  not  Intend 
to  abandon  all  right,  but  simply  to  give  the 
public  the  right  to  have  a  limited  use  of  bi» 
property,  or  to  use  It  In  a  particular  way  and 
to  reserve  to  himself  whatever  Is  not  plali-ly 
given,  ths  piibllc  acQuIre  the  rl^t  to  use  tbe- 
propoty  to  the  extent  of  his  dedication,  but 
nothing  more,  and  any  use  of  It  in  excess  at 
the  extent  dedicated, Is  a  violation  of  his  re- 
served rights.  Aronson  v.  Baker  (1887)  43  N. 
J.  Eq.  865.  12  Atl.  177,  Van  Fleet,  V.  C, 

The  American  purchasers  of  a  manuscript 
opera  are  entitled  to  protection  against  Its  un- 
anlhoriied  production  In  tbe  United  States, 
where  It  has  never  been  published  or  dedicated) 
to  tbe  public  anywhere  by  their  consent,  al- 
tbungh  tbe  composer,  after  conveying  to  them 
the  American  rights,  publlsbed  the  piano  score 
In  Europe.  Goldmark  t.  Krelinc  (1888)  35- 
Fed.  Rep.  661. 

The  law  protecting  the  rights  of  authors  lu' 
their  compositions,  literary  and  musical,  where 
they  have  not  been  dedicated  to  the  public  nor 
publlsbed  with  the  author's  consent,  Is  well  ee- 
tablished.   /bid..  Sawyer,  J. 

In  a  late  case,  where  protection  was  accorded 
to  secret  unpublished  patterns,  the  device  of  an 
Inventor  of  an  unpatented  pump  abandoned  to- 
the  public  made  of  metals  of  different  degree* 
of  expansibility  under  tbe  infloence  of  beat  and 
cold  BO  that  It  was  Impossible  to  reproduce  the 
patterns  from  the  completed  pump,  Vann,  J., 
writing  for  the  court  (1S89),  says:  It  Is  con- 
ceded by  appellant  that.  Independent  of  copy- 
right or  letters  patent,  an  Inventor  or  autbor 
has  by  the  common  law  an  exclusive  property 
In  bis  invention  or  composition  until  by  publi- 
cation It  becomes  tbe  property  of  the  general' 
public.  The  concession  seems  to  be  well  found- 
ed, and  to  be  sustained  by  authority.  Tabor  T. 
Hoffman.  118  N.  Y.  80,  23  N.  E.  12. 

Bo,  too.  a  secret  code  of  prices  or  cost  marks- 
devised  by  a  trader  for  the  guidance  of  sales- 
men In  selling  Its  wares,  betrayed  to  a  cusComer- 
who  copied  tbe  symbols  Into  the  trader's  cata- 
logue, has  been  protected  from  use,  disclosure, 
and  pnbllcatlon  Iv  the  principles  of  the  eommon> 
law.  Simmons  Hardware  Co.  t.  Walbel  (1801) 
1  S.  D.  488,  11  L.  R.  A.  267,  47  N.  W.  814. 

And  an  actor  who,  in  plalntllTs  employment,, 
memorized  one  of  the  parts  of  an  original  dram- 
atisation of  a  new  translation  of  a  foreign 
novel,  will  be  prevented  from  Incorporating  the- 
lines  thus  acquired,  and  from  Introducing  the 
"business"  used  In  connection  therewith  In  a 
rival  performance  of  an  Independent  dramatisa- 
tion of  a  different  translation  of  the  same' 
novel.    Fleron  v.  Lackaye  (1801)  14   K.  7. 
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in  eridence  defendant*!  counsel,  and 
marked,  during  the  direct  examination  ol 
defendant's  managing  editor.  Whether  a 
paper  put  in  evidence  during  the  examina- 
tion  01  a  witness  shall  be  read  by  counsel 
or  by  witness  is  a  matter  of  practice  in  the 
court  below,  which  will  not  be  reviewed  on 
appeal.  In  allowing  plaintiff  thus  to  read 
tne  article  in  the  World  and  her  own  wpy 
of  the  odo,  the  trial  judge  cxmunitted  no  er- 
ror. The  conversations  with  Fay,  the 
Chicago  representative  of  the  World,  who 
intervieweu  plaintiff  on  the  morning  of  the 
day  of  publication  under  instructions  from 
defendant,  were  proper  as  tending  to  show 
knowledge  on  the  part  of  defendant's  agent 

A.  lectarer  has  a  right  at  common  law,  "quite 
distinct,"  It  Is  said,  from  any  conferred  br 
copjrlsht,  to  protection  against  haTlng  anj 
literary  matter  published  as  hla  work  which  Is 
not  actnallj  hla  creation,  and  Inetdentallj  to 
prevent  fraud  upon  purchaacra.  That  such 
right  exists  Is  too  well  settled  apon  reason  aud 
aathorlty  to  require  demonatratlon.  Drnmrnond 
V.  Altemus  (1804)  60  Fed.  Rep.  838,  Dallas,  J. 

The  Intellectoal  conceptions  of  an  author  are 
bis  absolute  property.  He  may  hold  them  cap- 
tive In  his  brain,  or  be  may  release  them  and 
ex|tr«se  them  by  outward  signs.  In  tbe  latter 
case  tbe  rommon  law  protects  blm  against  dn- 
plicatlOD  or  publication  by  any  other  parties 
without  hla  consent.  Werckmelster  v.  Springer 
Uthograpblog  Co.  (1604)  63  FedL  Bep.  808, 
Townasnd,  J. 

It  la  conceded  that  an  author,  at  common 
law,  owns  his  literary  production,  but  may  sell 
It  or  lose  his  property  In  It  by  pnbllcatlon. 
Ockenboldt  v.  Frohman  (1806)  60  III.  App. 
800,  Gary,  P.  J. 

There  's  but  one  discordant  note  In  all  the 
harmonious  chorus.  Id  setting  aside  a  verdict 
of  $10,000  on  tbe  ground  that  a  case  of  literary 
piracy  bad  not  been  made  out  on  the  facts,  Sea- 
aun.  J.  (1890),  said :  "The  existence  of  a  dra- 
matic or  stage  right  at  common  law  upon  which 
the  plaintiff's  cause  of  action  must  rest  Is  con- 
troverted by  the  English  precedents  cited,  and 
■apport  la  found  In  American  autborltles  as 
well,  tor  the  further  contention  tbat  there  Is 
DO  Inherent  property  right  In  Ideas,  sentiments, 
or  creations  of  tbe  Imagination  expressed  by  an 
anUior  apart  either  from  the  manuscript  In 
which  they  are  contained,  or  tbe  concrete  form 
which  he  has  given  them  and  the  language  in 
which  be  haa  clothed  them.  Stowe  v.  Thomas, 
2  Wall.  Jr.  C47,  Fed.  Cas.  No.  13,614.  infra. 

**On  the  other  hand,  American  deelslMis  have 
In  notable  Instances  upheld  dramatic  rights  not 
resting  on  the  copyright  statutes,  but  as  liter- 
ary property  at  common  law."  Maxwell  r. 
Goodwin,  03  Ped.  Rep.  665.  But  even  In  tbat 
case  the  Judge  concludes  that  the  weight  and 
trend  of  the  decislonH  In  the  United  States  ll  In 
favor  of  the  common-law  right. 

The  Elngllsh  precedents  and  American  au- 
thorities referred  to  by  tbe  learned  judge  as 
denying  the  existence  of  a  common-law  right  In 
dramatic  rompoRltlins,  etc.,  are  not  cited  In  the 
report  of  the  caae,  and  unless  the  court  was 
misled  by  tbe  numerous  cases  which  have  held 
the  common-law  right  lost  by  pDblicatlon,  or 
such  Ungllsh  cases  as  held  that  tbe  early  copy- 
right statntea  did  not  extend  to  atage  rights  la 
ploys.  It  Is  dlfUcnlt,  since  no  others  have  been 
dlacovfred.  to  aeconnt  for  the  view  ezpresHed. 

Forthermore,  It  will  ha  seen,  on  revlewlBg 
the  ases  which  bold  that  the  common-lew  right 
after  publication  haa  merged  In  and  been  super- 
eeded  by  the  eutntes  of  copyright,  that  thert 
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that  the  poem  had  not  been  published  by 
author  or  committee,  and  was  to  be  with- 
held fnHn  publication  until  the  day  of  dedi- 
cation. 

There  are  many  other  assignments  of  er- 
ror ;  some  to  the  admission  of  evidence, 
others  to  parts  of  the  charge,  or  to  re- 
fusals to  charge  defendant's  requests.  We 
have  examiued  them  all,  but  find  in  them 
no  ground  for  reversal.  Since  they  have  not 
been  discussed  either  in  the  brief  of  counsel 
or  upon  the  oral  argument,  it  is  unnecesBar7 
to  give  them  any  fuller  discussion  here. 

The  judgment  of  the  Cirouit  Court  is  af- 
firmed. 


la  a  consensus  of  opinion  supporting  the  prop- 
osition stated  at  the  head  of  this  subdivision. 

b.  After  publication. 

Whether  property  In  an  Intellectual  creation 
after  It  had  been  given  out  to  the  general  pub- 
lic ever  existed  at  common  law  or  not,  there  I» 
now  no  question  but  that  It  no  longer  survlTea 
an  nnrestrlcted,  unlimited  publication. 

Whatever  rights  on  author  or  artist  haa  at 
the  present  day  are  conserved  by  statute  only, 
and  If  not  so  protected  are  forever  gone. 

Some  writers  strenuously  maintain  tbat 
there  la  no  doubt  but  what  the  author  of  a  lit- 
erary composition  at  least,  had,  by  the  comDioa> 
law,  anterior  to  all  statutes,  a  right  of  property 
In  pen>etulty  In  his  writings  published  and  un- 
pnbllahed  which  the  courts  uniformly  recog- 
nised and  upheld.  They  Insist,  too,  that  the 
decisions  to  the  eflket  that  coKrrlsht  statutea 
originally  created  such  rights  In  Intellectual 
productions,  or  at  least  superseded  such  as  ex- 
isted. If  any,  are  unsound.  Others  are  almost 
equally  positive  upon  the  other  side.  The  ques- 
tion Is  academic,  but  the  development  of  the 
law  will  perhaps  be  better  understood  It  thesO' 
conflicting  views  are  briefly  noticed. 

Mr.  Curtis  In  his  very  able  work  on  copyright 
(p.  19)  says:  Although  no  legislative  protec- 
tion ezist^  before  the  reign  of  Queen  Anne,, 
there  was  a  protection  founded  In  an 
acknowledged  common-law  right  and  tbe 
practice  of  printers  and  booksellers,  which 
may  be  traced  as  far  back  as  the  relgu 
of  Queen  Elisabeth.  And  again  (Id.  p.  20, 
note)  :  There  Is  very  little  reason  to  doubt 
that  the  right  of  authors  was  practically  ac- 
knowledged as  a  common-law  right  In  the  reign 
of  Bilzabeth.  Elsewhere  he  says  that  for  flfly- 
seven  years  after  the  statute  of  Anne  the  per- 
petual copyright  in  published  works  was  as- 
sumed to  always  exist,  and  the  practice  was  to 
grant  Injunctions  on  the  common-law  right  aft- 
er the  statutory  time  limit  had  expired.  And 
It  Is  true  that  there  ate  several  reported  cases, 
which  are  referred  to  Infra,  where  this  waa 
done. 

Another  writer,  referring  to  the  star  chamber 
decrees  and  parliamentary  ordinances  prior  to- 
the  statute  of  Anne  as  iielng  primarily  regula> 
tlons  of  censorship,  says:  Most,  If  not  all,  of 
them  contained  clauses  recognising  property  In 
books,  and  providing  for  Its  protection.  What 
the  extent  of  this  protection  was  or  what  waa 
the  exact  status  of  literary  property,  cannot 
be  precisely  determined.    Drone,  Copyright,  68. 

Elfiewhere  he  says :  At  common  law  tbo 
ownership  of  lltetmry  propertr  Is  not  lost 
any  publication  of  the  work.  The  rights  anA 
remedies  are  the  same  after  as  before  publica- 
tion. When  these  rights  are  lost  by  publica- 
tion It  Is  not  by  force  of  the  common  law,  tut 
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by  operation  o(  the  stBtute  m  It  hu  bees  ]udl- 
eliillr  construed.    Id.  110. 

On  the  other  hand,  In  the  debate  over  Tal- 
fonrd'B  bin  wliteb  ended  In  the  enactment  of 
the  Victorian  copjrl^ht  act  ot  1842,  Sir  Bd- 
ward  Sogdoi  declared  that  there  web  no  com- 
mon-law right  In  the  author  beyond  tbe  mann- 
scrlpt  when  It  was  written,  or  whilst  It  remained 
In  bis  own  possession. 

And  In  JefTerjs  v.  BooseT,  4  H.  L.  Cas.  81B, 
3  C.  L.  Rep.  625,  24  L.  3.  Exch.  N.  S.  81,  1  Jur. 
N.  6.  61S.  infra.  Baron  Pollock  asserted  that 
copyright  was  wholly  tbe  creatare  of  tbe  muni- 
cipal law,  and  bad  no  existence  bj  the  common 
law  of  Bngland. 

Mr.  Scbouler.  In  hia  treatise  on  the  Law  ot 
Personal  Property,  vol.  2,  |  28,  says:  Brery- 
one  has  a  natural  dominion  over  his  own  Ideas 
to  Impart  theu  to  others  or  conHne  them  to  him- 
self ;  but  this  natural  right  Is  not  found  sufB- 
-clent  of  Itbelf  to  exclude  other*  In  society  from 
making  use  ot  neb  fmlts  of  the  brain  as  are 
•onoc  communicated,  and  hence  the  protection 
Js  essential  for  the  promotion  of  science  and 
the  arts  which  legislation  now  accords  In  the 
nature  ot  a  monopoly  grant  to  tbe  originator 
'Of  flometlUng  new  and  uaef ol  f6r  addltlw  to  tbe 
worltfs  sto^  of  knowledge.  The  modem  law 
of  patents  and  copyrights  In  Bngland  and 
America  rests  upon  statutes,  and  It  la  doubt- 
ful whether  authors  and  Inventors  can  be  said 
to  have  bad  any  valuable  privileges  at  the  com- 
mon-law,  or  to  mjoy  at  this  day  the  exclusive 
1>enef.t  of  their  brain  products  otherwise  than 
through  l^lslative  enactment. 

Fubllabed  works  are  protected  by  statute 
-solely.    Bell,  Law  of  Scotland,  f  1350. 

Whether  there  now  is,  or  ever  has  been,  copy- 
right at  common  law  In  a  work  when  it  baa 
once  been  published.  Is  still  the  subject  of  con- 
troverny.  Monkswell,  Copyright  Reform,  May, 
18U8,  23  T^w  Mag.  &  Rer.  4th  Series,  195. 

If  ihe  common-law  theory  in  respect  to  these 
^objects  (patents  and  copyrights)  be  correct, 
that  there  is  no  natural  right  to  the  exelnslve 
-manufacture  of  one'a  own  Inventions  and  Intel- 
lectual productions,  then  the  grant  of  an  es- 
eluslve  rljfbt  ■  to  manufacture  Is  a  monopoly, 
etc.  Tledeman,  State  &  Federal  Control  ot  Per- 
sons and  Property  In  United  States,  vol.  1,  p. 
67S,  i  129. 

Still,  as  In  the  case  of  Inventions,  no  monop- 
oly fn  publication  la  secured  except  by  compli- 
ance with  the  statute.    Cooley,  Torts.  854. 

In  considering  tbe  power  of  Congreis  to  pro- 
mota  the  progress  of  science  and  tbe  useful  arts 
by  securing  for  limited  times  to  authors  and 
Inventors  the  exclusive  right  to  their  respec- 
tive writings  and  discoveries  <U.  S.  Const,  art. 
1,  I  8),  Story  says:  The  power  did  not  exist 
under  the  Confederation,  and  Its  atillty  does 
not  seem  to  have  been  questioned.  Tbe  copy- 
right of  authors  in  their  works  had,  before  the 
(American)  Revolution,  been  decided  In  Great 
Britain  to  be  a  common-law  right,  and  It  was 
TPfTulated  and  limited  under  statutes  passed  by  , 
Parliament  upon  that  subject.  It  was  doubt- 
less to  this  knowledge  of  the  common  law  and 
-statutable  rights  of  authors  and  inventon  that 
we  are  to  attribute  this  constitutional  provl- 
«lon.    Story,  Const.  !i  1151,  1152. 

Tbe  copyright  recognised  In  the  act  of  Con- 
cress  aa  meriting  protection  Is  that  form  of 
property  which  an  author  has  by  the  common 
law  In  his  manuscript.  But  in  the  United 
States  the  author  of  a  published  work  can  have 
no  exclusive  property  In  It  except  under  some 
Act  of  Congress.  Ordronanx,  ConsL  Leglsla- 
-turo.  486. 

The  dispute  cannot  be  settled,  but  there  Is 
■one  circumstance  bearing  upon  It  which  has 
been  generally  Ignored  by  tbe  disputants.  Tbe 
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generally  accepted  data  of  the  Introduction  oC 
printing  In  England  Is  1471,  and  It  was  two 
hundred  and  thlrtj-nlne  yaara  aftenrmrda.  In 
ITIO,  bafora  tha  ftrat  eosyrlght  atatuta,  tba  cele- 
brated 8  Anne,  ^p.  19,  woa  enacted.  During 
the  entire  Intervening  period,  neariy  two  and 
a  half  centuries,  there  is  not  reported  or  cited 
a  single  case,  unless  Roper  v.  Streater  dted  la 
Skinner,  2S4,  In  1671.  can  be  regarded  as  an 
exception,  of  any  kind  Involving  an  author's 
right  In  his  published  work.  And  Roper  r. 
Streater  Involved  a  prerogative  publication, 
and  the  King's  patentee,  a  stranger  to  the  au- 
thor, prevailed.  True.  Wlllea,  J.,  says  in  Hlilar 
V.  Taylor,  4  Burr.  2303,  that  the  star  chamber 
records  bave  ail  been  lost  or  destroyed,  but 
these  could  hardly  have  Involved  the  common- 
law  rights  of  authors  In  works  not  tbe  King's 
by  prerogative.  Either  literary  piracy  was  al- 
together unknown,  or  was  not  considered  to  be 
actionable,  or  else  cases  where  It  did  occur  were 
not  regarded  as  Important  or  novel  wough  to 
warrant  reporting.  It  cannot  be  said  that 
there  was  no  literature.  The  period  embraced 
tbe  very  golden  age  of  EngllBh  literature,  the 
age  of  Shakespeare  and  of  Hilton.  It  can  hard- 
ly be  said  that  there  wo*  no  temptation  to  lit- 
erary piracy,  since  during  that  period  Walton's 
Angler  ran  through  five  editions  beginning  in 
1653  and  ending  with  Cotton's  In  1676.  It  la 
not  easy  to  think  the  cases  were  considered 
commonplace.  The  art  of  printing  was  not 
only  novel,  but  one  of  the  greatest  advancea  the 
lace  has  ever  made.  One  is  almost  forced  to 
conclude  that  literary  piracy  waa  not  consid- 
ered actionable. 

The  statute  of  Anne,  which  gave  protection 
for  a  term  of  twenty-one  years,  bad  been  en- 
acted twenty-flve  years  before  the  first  Bng- 
llsta  case  relating  to  copyright  Is  met  with. 

In  1735,  Sir  Joseph  Jekyll,  M.  R.,  granted  an 
injunction  against  the  publication  of  an  unau- 
thorised edition  of  "The  Whole  Duty  of  Man." 
first  published  In  1857,  and  his  decision  le  sold 
to  bave  been  aoquleseed  In.  Byra  v.  Walkw, 
dted  in  4  Burr.  28W. 

In  the  same  year  Lord  Talbot  enjoined  the 
publishing  of  Pope's  and  Swift's  "Uiscelianles." 
some  of  which  had  been  first  published  In  1701, 
170%  and  1708.  Motte  Folkner.  dtad  In  4 
Burr.  2825. 

And  the  next  year,  1736,  Jekyll,  M.  R.,  re- 
strained the  publication  ot  Nelson's  "Festivals 
and  Fasts*'  first  printed  in  1703  in  the  Ilfetln* 
of  the  autlwr,  who  died  in  1714.  Walthoa  t. 
Walker,  dted  in  4  Burr.  2326. 

These  cases  are  all  cited  by  Mr.  Justice  WIl- 
les  In  tbe  great  case  of  Millar  v.  Taylor,  4 
Burr.  2308,  tnfra,  as  authorities  for  the  deci- 
sion. Tbe  cases  not  being  reported,  it  Is  not 
possible  to  determine  upon  what  ground  they 
went.  There  Is  some  basis  for  supposing  the 
laot  esse  to  have  been  one  of  prerogative  publi- 
cation. 

In  1748  a  case  arose  In  Scotland  wherein 
London  booksellers  sought  to  recover  of  Edin- 
burgh publishers  for  printing  and  vending 
hooks  owned  by  them  without  their  consent. 
Damages  were  claimed  on  the  ground  that  by 
the  statute  a  property  was  given  to  authors  of 
the  books  publisbed  by  them,  a  sufliclcnt  founda- 
tion because  every  proprietor  Is  entitled  to 
separation  and  damages  at  common  law  against 
those  who  uicroach  upon  his  property.  But  tbe 
court  held  that  no  action  lay  because  the  re- 
quirement of  the  statute  respecting  registration 
at  Stationer's  Hall  had  not  been  compiled  with, 
nor  In  case  It  had  did  any  octlmi  lie  for  dam- 
ages. The  statute  was  held,  in  accordance 
with  tbe  modem  view,  to  have  snpersedPd  all 
other  remedies.  Midwinter  v.  Hamilton,  10 
Mor.  Diet,  of  Dec.  8295.    TiM-fttM  went  to  the 
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Sonse  of  Lords  for  review,  bat  was  then  dls- 
fwaed  of  on  a.  tPcbolcRlIt;. 

A  case,  tub  not».  Midwinter  t.  Klncatd,  1 
Pa  ton.  Sc.  App.  Caa.  488,  probably  the  same, 
■accords  wltb  tbe  rilling.  It  was  tbere  held  the 
action  was  Improperly  brooght  by  demanding 
at  tbe  same  time  a  discovery  and  account  ol 
froflts  and  the  penalties  glTen  by  tbe  act  as 
well.  It  was  also  said  that  there  w&s  a  mls- 
J<riiid«r  of  plaintllte  as  tbey  had  distinct  rights 
Jn  stpaxate  works.  Lord  Blcbles  said :  It  was 
mitten  from  London  that  it  was  tbe  opinion 
4f  the  house  (or  seemed  to  be)  that  a  suit,  if 
jtroperly  brought,  lies  for  profits  within  the 
<erm  granted  by  tbs  statute,  bat  not  after  that 
term. 

In  1T52  an  Injnnctlon  Issued  agalnit  the  pub- 
lication of  an  unauthorized  edition  of  "Para- 
■dise  Lost"  Including  Fenton*s  "Life  of  Hilton" 
■and  notes  of  ail  former  editions,  but  It  also 
incinded  notes  by  Dr.  Newton  which  were  plain* 
ly  protected  by  the  statute  of  Anne. 

This  Is  another  case  cited  by  Justice  Wllles, 
-i  Burr.  2323,  in  his  opinion  In  UlUar  v.  Taylor, 
A  Burr.  2il08,  but  Justice  Yates,  dissenting  In 
that  case  says  the  Injunction  rests  on  Newton's 
soles.    Tonson  t.  Wallter,  S  Swanst.  672. 

In  1760  a  case  over  the  right  to  publish  "The 
Spectator"  arose.  The  plaintiff  claimed  In  the 
right  of  Addison  and  Steele.  His  contention 
was  that.  Independent  of  tbe  statute,  there  was 
an  exclusive  right  In  an  author  and  his  assigns 
In  his  works  In  perpetuity,  and  that  the  stat- 
ata  of  8  Anne  was  passed  merely  as  additional 
sanction  by  imposing  penalties  for  infringing 
that  rlgbL  Yates,  afterwards  the  dissentient 
In  Millar  t.  Taylor,  4  Burr.  2303,  infra,  is 
said  to  have  been  counsel  In  that  case,  and  to 
liave  maintained  the  contrary.  The  court  In* 
-cllned  toward  the  view  that  tbe  plaintiff  bad  a 
perpetual  right  by  the  common  law,  but  dis- 
covered that  tbe  action  was  a  collusive  one  be- 
tween the  parties,  and  dismissed  It  upon  that 
«ronnd.   TOnson  r.  Collins,  1  W.  Bl.  301. 

In  1769  the  King's  bench  was  called  npon  to 
'decide  a  controversy  over  tbe  right  to  publish 
Thomson's  "Seasons"  and  according  to  the 
lieadnots  the  case  Is  the  "first  determination" 
In  that  court  "of  tbe  old  and  oft  litigated  ques- 
tion of  literary  property."  This  Is  tbe  cele- 
1»rated  case  of  Millar  v.  Taylor,  4  Burr.  2303, 
the  fonndatlon  case  of  the  whole  claim  to  liter- 
ary property  In  perpetuity  after  publication. 
Tbe  case  was  twice  elaborately  argued  bf  the 
then  leaders  of  the  English  bar,  the  first  time 
1^  I>nnni&g  for  tbe  plaintiff  and  Thurlow  tor 
tbe  defendant,  and  tbe  second  time  by  Black- 
«ton«  tor  the  plaintiff  and  Murphy  for  the  de- 
fendant,  l>efore  a  coart  composed  of  Lord  Uans- 
fleld  and  Wllles,  Aston,  and  Yates,  JJ.  It  was 
'Contended  In  plaintiff's  behalf  that  a  property 
remained  In  authors  after  pnblicatlon,  and 
that  tb^  and  their  assigns  have  the  sole  right 
to  multiply  copies  at  pleasure  for  sale ;  and  In 
■defendant's  behalf,  that  there  was  no  property 
right  after  publication,  no  author's  right  at 
common  law  at  all.  The  only  rights  thsre 
ware  mtt  those  given  by  tbe  statute,  and,  as 
the  tJme  limited  by  that  had  expired,  these  were 
gone  In  the  case  at  bar.  It  was  Insisted  that 
whatever  rights  existed  In  publications  anter- 
ior to  tbe  statute,  of  Anne  were  printers* 
vll^ti,  not  antbors*,  and  that  all  the  royal 
grants  were  to  printers  only;  that  publication 
was  a  dedication  to  tbe  public,  and  a  purchas- 
'Or  of  a  published  book  was  at  liberty  to  make 
anj  use  he  pleased  of  it ;  that  tbe  sole  right  of 
multiplying  copies  was  a  monopoly,  and  all 
ooaopolies  were  contrary  to  the  common  law. 

Tbe  work  In  Question  was  first  published  In 
1727  and  bought  by  tbe  plaintiff  two  years  lat- 
*T.  The  plaintiff  was  a  member  of  the  Sta- 
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tloner's  Company,  bad  registered  as  required 
by  Its  by-laws  to  secure  tbe  exclusive  right  to 
print,  and  the  period  of  protection  given  by 
the  statute  of  Anne  had  fully  expired  when  the 
alleged  piracy  was  committed.  The  anther, 
too,  was  a  native  British  subject,  bad  printed 
for  himself  only,  and  assigned  to  the  plaintiff 
direct,  so  there  was  no  question  of  noncom- 
pliance with  any  technical  requirement,  none  of 
foi-elgn  books  or  abandonment  to  the  public, 
and  as  there  was  a  verdict  found  that  plaintiff 
had  printed  enough  copies  to  supply  tbe  de- 
mand, and  had  them  for  sale  at  a  reasonable 
price,  thei'e  were  none  of  the  obnoxious  fea- 
tures of  monopoly.  In  short  the  questions  pre- 
sented for  decision  were  clean  cut:  (1) 
Whether  the  copy  of  a  booit  or  literary  compos!'- 
tlon  belongs  to  the  author  by  the  common  law ; 
(2)  whether  the  statute  of  8  Anne  bad  taken 
that  commou-law  right  away.  The  decision 
was  a  sweeping  triumph  for  the  author's  right, 
by  a  majority  of  three  to  one,  Uansfield,  Wll- 
les, and  Aston  against  Yatea 

The  opinions  of  Justice  Wllles  and  Lord 
Mansfield  in  this  case  constitute  the  armory 
from  which  advocates  of  the  author's  right,  so- 
called,  have  drawn  ail  their  ai^mencatlve 
weapons  ever  since.  Every  member  of  the 
court  stated  his  views  and  conclusions  at  length, 
and  JuHtloe  Wllles  very  elaborately.  The  latter 
Jurist,  commenting  on  tbe  paucity  of  cases  In 
point,  remarked  that  few  bills  against  pirates 
of  booits  are  ever  brought  to  a  hearing.  If  the 
defendant  acquiesce  In  the  injunction.  It  is 
seldom  worth  plaintiff's  while  to  proceed  (or  an 
account,  the  sale  being  stopped.  That  from 
1709  until  that  time  not  more  than  two  or  three 
such  cases  had  been  heard,  and  that  the  question 
of  eoDimon-law  right  could  not  arise  till  twentr- 
one  years  from  tbe  lOlh  of  April,  1710  (the 
date  of  passage  of  the  statute  of  Anne),  for 
old  copies,  consequently  the  soonest  it  could 
come  up  was  after  the  lotb  of  April,  1731. 
Concerning  prerogative  pnbllcatlons,  be  puts 
the  argument  thus:  But  it  tbe  copy  necessar^ 
lly  becomes  open  as  a  gift  to  the  public  by  the 
printing  and  publication,  it  must  likewise  be 
so  as  to  Crown  copies,  the  contrary  of  which  Is 
now  settled.  I  cannot  distinguish  between  the 
King  and  an  author.  I  disclaim  any  idea  that 
the  King  has  the  least  control  over  the  press 
hilt  what  arises  from  his  property  In  his  copy. 
And  he  concludes:  I  am  of  opinion  that  there 
Is  a  commun-law  right  of  an  author  to  bis  copy ; 
that  It  was  not  taken  away  by  tbe  act  of  8 
Queen  Anne;  and  that  Judgment  onght  to  be 
(or  the  plaintiff.  In  concurring.  Lord  Mans- 
field thus  expressed  himself :  The  whole,  then, 
must  finally  resolve  in  this  question,  whether  It 
)s  agreeable  to  natural  principles,  moral  Jus- 
tice, and  fitness  to  allow  him  <the  author)  copy 
after  publication  as  well  as  before.  Tbe  gener^ 
al  consent  of  this  kingdom  for  ages  Is  on  tbe 
afllrmatlve  side.  The,  legislative  authority  has 
taken  it  for  granted,  and  Imposed  penalties  to 
protect  It  foe  a  time.  He  says  that  the  single 
opinion  of  Hilton,  given  after  consideration,  is 
worth  more  than  Inferences  from  gathering 
acorns  or  seizing  vacant  land ;  and  that  Judi- 
cial opinions  of  eminent  lawyers  on  granting 
injunctions  In  cases  after  publication  not  with- 
in the  statute  of  Anne  and  not  contradicted  by 
books  or  Judgmecta  are  of  greater  weight  than 
theory  aud  speculation.  Justice  Yates,  In  dls-' 
seutlUK.  points  out  that  the  cases  of  Webb  v. 
Rose,  cited  In  4  Burr.  2330;  I'ope  r.  Curl.  2 
Atk.  342;  Forrester  v.  Waller,  cited  In  4  Burr. 
2?l31 ;  and  Queensberry  v.  Shebbeare,  2  Eden, 
329.  aupra, — all  Involved  publications  that 
were  surreptitious  against  the  will  of  tbe  own- 
er before  he  had  consented  to  the  publication 
.^o£  them,  and  th«'efo^.g^t^i^«@^g(,^ 
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MrtalBlj,  he  aa^s,  tbe  Kle  proprietor  of  anjr 
copy  may  determfae  whether  he  will  prist  It  or 
pot.  If  a  person  takes  It  to  the  press  wltboat 
bli  consent  he  is  certainly  a  trespasser,  tboagh 
be  came  to  It  by  leg^al  means  as  by  loan  or 
devolution.  Ideas  are  free ;  but  while  the  au- 
thor confines  them  to  bis  study  they  are  like 
birds  In  a  cage  which  none  but  be  can  have  a 
right  to  let  fly,  tor  till  be  tblnlu  proper  to 
emaolclpRte  them  they  are  under  his  own  domin- 
ion. 

But  the  question  was  not  settled  by  tbis  deci- 
sion. As  already  seen,  tbe  views  of  tbe  Scot- 
tlflb  courts  were  directly  contrary  <UIdwlnter 
V.  Hamilton,  10  Uor.  Diet,  of  Dee.  8295,  sk- 
pra),  and  were  adhered  to  when  next  tbe  ques- 
tion cnme  before  tbem  as  It  did  in  17T3. 

Donaldson,  having  reprinted  and  published 
iB  Scotland  an  edition  of  Stackhouse's  History 
of  the  Bible,  Ulcton  of  London,  who  laid  claim 
to  the  pr<)perty  of  that  work,  not  under  the 
statute  of  Anne,  but  In  virtue  of  a  supposed  com- 
mon-law right,  brought  suit  for  damages,  but 
the  court,  after  a  full  discussion  of  the  ques- 
tion, being  of  opinion  that  such  rlgjit  did  not 
exist  In  authors  or  publishers  at  common  law, 
assoUed  from  the  action.  Hinton  V.  Donald- 
Boo,  10  Mor.  Diet,  of  Dec  S807. 

It  Is  said  that  In  the  argument  of  counsel  be- 
fore tbe  House  of  Lords  In  the  later  case  of 
Jefferys  v.  Boosey.  4  H.  L.  Cas.  Slfi,  8  C.  L. 
Rep.  626,  24  L.  J.  Bzcb.  N.  8.  81,  1  Jur.  N.  S. 
610,  that  In  this  case,  which  preceded  Donald- 
son V.  Beckett,  2  Bro.  P.  C.  129,  infra.  In  Eng- 
land, twelve  of  tbe  Judges  held  there  was  no 
copyright  at  common  law,  and  only  one.  Lord 
Monboddo,  took  the  opposite  view. 

In  1774  the  House  of  Lords  distinctly  over- 
ruled the  doctrine  of  Millar  v.  Taylor,  4  Burr. 
2303,  supra,  and  declared  the  law  to  be,  that 
property  rights  In  literary  productions  after 
they  are  once  published  do  not  exist  at  common 
law  since  the  enactment  of  copyright  statutes, 
but  depend  upon  such  statutes  alone, — a  view 
that  has  prevailed  ever  since.  Thomson's  "Sea- 
sons" was  again  tbe  publication  Involved,  and 
Lord  Apsley,  afterwards  Earl  Batburst,  follow- 
ing, though  doubtlngly,  tbe  decision  In  Millar 
V.  Taylor,  4  Burr.  2303,  tupra,  granted  an  In- 
Jiinctlun  pro  forma  with  the  understanding  that 
the  case  would  be  -  reviewed  in  tbe  House  of 
Lords.  Five  questions  were  submitted  to  the 
opinions  of  the  Judges  by  tbe  Lords,  and  there 
w«i8  a  dlvlalon  upon  all  of  them :  1.  Whether, 
at  common  law,  an  author  of  any  book  or  com- 
position had  the  sole  right  of  first  printing  and 
publishing  the  same  for  sale.  Yes,  eight  to 
three.  2.  If  be  bad  such  right  orlglnai:y,  did 
tbe  law  take  It  away  upon  his  printing  and  pub- 
llahlng  such  book  or  literary  composition,  and 
might  any  person  afterwards  reprint  and  sell 
tor  bis  own  benefit  such  book  or  literary  com- 
position against  the  will  of  the  author?  No, 
seven  to  four.  S.  it  an  action  would  have  lain 
at  common  law  Is  It  takes-  away  by  tbe  statute 
<S  Anne.  dbnp.  19),  and  U  an  author  by  such 
statute  precluded  from  evei?  remedy  except  on 
the  foundation  of  such  statute  and  on  the  terms 
and  conditions  prescribed  thereby  7  Tee,  six  to 
five.  4.  Whether  tbe  author  of  any  literary 
composition  and  bis  assigns  had  the  sole  right 
of  printing  and  publishing  tbe  same  In  perpetu- 
ity by  the  common  law?  Yes,  seven  to  four. 
5.  Whether  this  right  is  In  any  way  impeached, 
restrained,  or  taken  away  by  the  statute  of 
Anne?  Yes,  six  to  five.  Lord  Mansfield  sat 
as  a  peer  at  the  time,  but  expressed  no  opinion 
and  did  not  vote.  It  has  been  assumed  that  he 
adhered  to  the  views  be  had  expressed  In  Millar 
T.  Taylor,  and  pointed  oot  that  In  case  he  did, 
the  vote  on  qaestions  8  and  5  would  have  been 
a  tie.  Uany  ejQueesed  eplnlotu  In  the  case, 
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but  that  of  Chief  Justice  de  Grey  of  tbe  com- 
mon pleas,  which  was  adopted  en  bloo  by  Lord*. 
Camden  in  moving  tbe  judgment  of  reversair 
need  alone  be  referred  to  here.  That  jurist,, 
admitting  that  an  author  had  tbe  sole  right  at 
common  law  to  dispose  of  bis  unpublished  manu- 
script, and  could  maintain  trover,  treupaiu,  ur- 
ease against  any  Invader  of  that  right,  main- 
tained that  there  was  no  common-law  right  aft- 
er publication,  and  that  none  was  ever  claimed 
from  tbe  Introduction  of  printing  until  after  the 
restoration,  nor  even  then  except  only  as  to- 
prerogative  pubiicattona.  He  insisted  that  the 
common  law  must  liave  remained  nnchangcdi: 
from  the  time  printing  was  introduced  down  to . 
the  then  present,  and  that  no  traces  of  the  as- 
aerted  claim  appeared  until  after  Charles  11.. 
late  In  the  17th  century,  and  concerning  Crowa- 
copies  only.  That  the  by-laws  and  regulations- 
of  the  Stationer's  Company,  a  private  body, 
could  not  change  or  affect  the  law,  although, 
that  organization  could  enforce  its  own  rulea 
by  flue  or  expulsion  upon  Its  own  membership, 
and  doubtless  at  first  Included  all  London  book- 
sellers. He  contended  that  the  star  chamber 
decrees  could  not  be  regarded  aa  In  any  sense- 
expressions  of  tbe  common  law,  and  he  declared^ 
that,  of  the  seventeen  causes  for  Injunction,— 
tbe  whole  number, — that  since  the  statntt  ot- 
Anne  had  come  before  chancery  eight  wer»- 
founded  on  the  statute  Itself,  two  or  three  were 
on  the  question  of  fair  abridgment,  and  all  the- 
reat were  ete  parte  on  bill  and  affidavits,  the  de- 
fendant not  being  heard.  Tbe  vote  of  thft 
Lords  for  reversal  was  twenty-two  to  eleven.. 
Donaldson  v.  Beckett,  2  Bro.  P.  C.  129-138. 

There  is  Bald  to  be  a  fuller  report  with  att* 
the  opinions  and  speeches  condensed.  In  17  Han- 
sard's Tarliamentary  History,  953. 

This  decision  was  Immediately  followed)- 
(1775)  by  an  act  of  Parliament  (16  Geo.  III. 
chap.  54)  conferring  upon  OxtorS  and  Cam- 
bridge universities,  four  Scotch  nnlversltlesr 
and  the  colleges  of  Bton,  Westminster,  and  Win- 
chester the  right  to  bold  their  copyrights  In>- 
perpetulty  upon  trust  that  tbe  profits  be  ap- 
plied as  a  fund  for  the  advancement  of  learn- 
ing and  other  beneficial  purposes  of  edacatlon. 
There  still  remained  for  a  long  time  some  an> 
certainty  as  to  the  extent  ot  tbe  application  uf 
the  lost-cited  case. 

In  170ij  It  was  held  that  the  author's  com- 
mon-law  rlghtn  In  his  literary  work  contlnueA* 
under  the  statute  of  Anne  as  before,  but.  In- 
stead of  perpetually,  only  for  tbe  time  llmlteif 
In  the  act ;  and  therefore  were  protected,  not- 
withstandkig  tbe  work  had  not  been  registered 
nt  Stationer's  Hall,  or  the  author's  name 
printed  on  tbe  first  published  copies,  as  required.- 
by  the  statute :  only  In  the  abaenee  of  compli- 
ance with  these  requirements  there  coald  be  no- 
enforcement  of  tbe  forfeitures  and  penalties 
provided  by  tbe  act.  Beckford  v.  Hood,  T 
Durn.  *  E.  349. 

The  same  question  arose  In  Scotland  aooia. 
afterwards,  and  the  court  In  the  first  Instance- 
held,  according  to  the  modem  view,  that  fail- 
ure to  enter  at  Stationer's  Hall  the  title  of  tbe 
work  as  required  by  tbe  statute  barred  a  recov- 
ery against  the  pirate,  as  the  only  remedie* 
were  thoae  ^ven  by  tbe  statute,  and  Its  require- 
ments must  be  observed :  but  on  appeal  tbe 
House  of  Lorda  adopted  the  view  taken  in  the 
last-cited  case,  declaring,  at  the  suggestion  ot 
Lord  Eldon.  Chancellor,  that  those  to  whom 
tbe  aole  liberty  ot  printing  books  Is  given  by 
the  statute  of  Anne  for  the  term  or  term* 
therein  mentioned  have  thereby  a  vested  right 
entitling  them  to  maintain  a  suit  for  damage*- 
In  case  of  a  violation  of  it.  and  to  prevent  such 
violation  by  Interdict  for  the  statutory  term» 
although  no  entry  be  made  at 
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before  publication.  Cadell  Robertson  (1811) 
3  Paton,  Sc.  App.  Caa  403. 

It  was  near  tbe  middle  of  tbe  nineteenth 
(■entorj  before  another  case  iDVolvlng  a  com- 
mon-law right  In  Intellectual  productions  came 
iiKain  before  the  EnglUb  courts.  The  awlgnee 
of  Auber  la  1846  Invoked  tbe  aid  of  the  covrti 
Hcainst  a  pirating  pabllsber  of  the  opera  of 
Km  Dlavolo,  and  was  defeated.  Tbe  holding 
in  that  case  was  that  the  aMlgnee  of  a  foreign 
author,  whose  work  was  written  and  published 
abrottd,  eoald  not  proaecnte  for  llterair  piracy, 
since  tlie  foreigner  had,  neither  by  common 
law  nor  under  tbe  then  statutes  (8  Anne  19, 
and  M  Geo.  III.  136),  stay  coprrlght  In  Eng- 
land. Cbappell  T.  Purdaj,  14  Uees.  &  W.  SOI, 
14  L.  J.  Bxeh.  N.  8.  2fi8. 

Tb«  doctrine  of  this  case  vaa  formalty 
adopted  by  the  Douse  of  Lords  In  1854  In  one 
of  the  great  cases  on  this  topic.  The  contro* 
versr  was  over  the  rights  In  Bellini's  "La  Sou- 
nambula,"  and  oo  the  trial  before  Baron  Bolfe 
In  1850  It  appeared  that  the  opera  was  com- 
posed in  1831,  the  composer  being  then  a  non- 
resident alleu  friend,  and  it  was  assigned  the 
same  year  to  another  nonresident  alien  friend, 
who  In  turn  assigned  the  English  rights  to  the 
plaintiff,  a  native  resident,  wbo  published  It 
tbe  same  year  snd  duly  registered  It  at  Btatlon- 
er**  Hall  and  renewed  the  registration  In  1844. 
A  verdict  was  directed  for  the  defendant  at  the 
trial,  which  was  reversed  and  a  new  trial  or- 
dered in  18G1  by  the  Judges  of  tbe  exchequer 
chamber,  and  a  writ  of  error  taken  to  the  Honee 
of  Lords.  While  the  case  went  upim  the 
ground  that  a  nonresident  foreigner  eonid  not 
have  a  copyright  under  English  law,  and  bence 
coQld  not  assign  It  to  a  native,  the  discussion 
ranged  over  the  whole  subject  of  common-law 
rli^ts,  and  the  famous  ease  of  Donaldson  v. 
Beckett,  2  Bro.  P.  C.  120-188,  nnderwrat  erttl- 
cal  examination ;  and  since  the  case  Is  not  held 
to  have  conclusively  settled  the  questions  In- 
volved in  it  (vM«^  Heade  v.  Conquest.  0  C.  B. 
N.  S.  705,  80  L.  J.  C.  P.  N.  8.  260,  7  Jur.  N.  8. 
28S,  S  L.  T.  N.  &  888.  »  Week.  Rep.  484,  infra). 
a  aumewhat  extended  consideration  of  It  may 
be  Indulged.  An  Interesting  question  was  pat 
by  the  Lord  Chancellor  to  Sir  F.  Kelly,  wbo 
was  arguing  as  counsel  for  the  antbor's  right, 
and  Is  taken  with  the  answer  Illuminating. 
Q.  Is  there  an  instance  of  property  of  this  sort 
being  claimed  before  the  statute  of  Anne?  A. 
All  the  cases  from  the  earliest  times  show  that 
there  existed  In  the  author  of  any  work,  and  In 
the  purchaser  from  the  author,  an  absolute 
right  of  property.  And  In  support  of  this  state- 
ment he  cites  Roper  v.  Streater,  cited  In  Bkln- 
ner,  234,  autira,  a  case  where  the  author's  right 
w*»  made  to  yield  to  that  of  tbe  King's  pat- 
entee upon  a  prerogative  publication:  Statlon- 
er'a  Co.  v.  Seymour,  1  Mod.  266,  aupra,  an  al- 
manac, held  a  prerc«ative  publication  with  no 
certain  author;  and  Queensberry  v.  Shebbeare, 
2  r':den,  329,  impra.  Involving  an  unpublished 
manuscript  history,  about  which  there  never 
has  been  any  dispute,  and  the  late  case  of 
Prince  Albert  v.  Strange  (1848)  2  De  Q.  ft  B. 
66S,  18  Jnr.  007,  tbe  royal  etchings  case.  Of 
the  Judges,  six.  namely  Williams,  Erie,  Cromp- 
ton,  Wightman.  Haule,  and  Colerld(;e,  were  for 
affirmance,  but  several  of  them  declined  to  ex- 
press any  opinion  as  to  whether  by  tbe  common 
law  the  author's  right  survived  publication, 
and  four,  namely  Aiderson,  Parke.  Pollock,  and 
Jervis,  were  for  reversal,  and  all  the  law  lords, 
the  Lord  Cbancellor,  and  Lords  Brougham  and 
St.  Leonards  concurred,  and  the  Judgment  of 
the  exchequer  was  reversed  and  that  of  tbe 
trial  court  aOlrmed.  Erie  and  Coleridge,  JJ., 
expressed  themselves  In  favor  of  the  author'! 
perpetual  rlghL  Bacon  Packs  and  JJ.  Pollock 
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and  Jervis,  the  Lords  Brougham  and  8t  Leon- 
ards, denied  the  existence  of  any  perpetual 
right  at  common  law,  and  tbe  remainder  were 
of  tbe  opinion  that  if  such  right  had  existed 
before  tfyc  statute  the  latter  had  taken  It  away. 
Some  of  the  expresiMons  of  the  Judges  and  law 
lords  upon  tbe  points  discussed  thus  far,  are 
of  Interest :  About  the  rights  of  an  author  at 
common  law  before  publication  all  are  agreed. 
Erie,  J.,  thought  they  continued  after  pub- 
lication as  well.  With  respect  to  the  right  be- 
fore publication  It  does  In  fact  exist  by  tbe  com- 
mon law  of  England.  The  weight  of  authority 
Is  In  Its  favor.  It  has  scarcely  been  disputed. 
As  to  whether  by  the  common  law  copyright 
after  publication  exists  has  been  much  ques- 
tioned and  hl^  authority  may  be  cited  on  both 
■idea.  I  do  not  decide.  Maule,  J.  It  Is  not 
necessary  to  consider'  tbe  question  as  to  the 
rights  of  on  author  against  parties  having  Il- 
legally or  snri-eptltlously  talcen  or  used  his 
manuscripts  or  copies.  Such  rights  must  not 
be  confounded  with  the  copyright  now  under 
discussion,  the  creation  of,  or  limited  by,  tbe 
statute.  Lord  Crompton.  Whatever  tbe  diffi- 
culties may  have  been  originally,  I  had  sup- 
posed that  It  had  been  considered  as  now  settled 
tbat  either  copyrUrht  was  originally  created  or 
at  all  events  Is  now  entirely  regulated  by,  and 
In  this  country  depends  on,  the  eUtute  of  Anne. 
Baron  Aldersun.  Lord  Brougham  declared  tbat 
tbe  Judges  wbo  bad  supported  tbe  common-law 
right  of  authors  sfter  publication  relied  on 
speculative  and  enthusiastic  views  rather  than 
cold  legal  reasonlnx.  That  tbe  statute  of  Aane 
plainly  Indicated  that  In  the  legislative  view 
there  was  no  common-law  copyright.  As  to  the 
right  of  the  author  at  common  law  before  publl- 
cailon,  that  was  unquestioned  and  had  never, 
when  accurately  deflned,  been  denied.  Lord  8t. 
I^eonards  asserted  tbat  no  common-law  right 
exists  after  publication,  and  there  Is  no  differ- 
ence In  this  respect  between  author  and  Inven- 
tor. All  agreed  that  publication  abroad  made 
a  work  public  In  England;  that  an  alien  friend 
rexident  In  England  had,  until  publication,  the 
rights  of  a  native;  and  a  majority  that  a  non- 
resident alleu  friend  bad  no  Uugllsh  copyright 
at  common  law  or  by  statute,  and  could  trans- 
fer none.  So  far  as  the  English  courts  were 
concerned,  tbe  long  contest  was  ended,  the  de- 
feat  of  the  advocates  of  a  perpetual  property 
After  publication  In  mental  products  was  com- 
plete. Jefferys  v.  Boosey,  4  II.  L.  Cas.  815,  3 
C.  L.  Rep.  625,  24  h.  J.  Excb.  N.  S.  81,  1  Jur. 
N.  S.  615. 

In  l&ui  Charles  Reade,  the  novelist,  com- 
plained pf  an  Infrlimement  of  hit  copyrighted 
novel  "Never  too  Late  to  Mend."  In  that  It 
had  been  dramatized  and  represented  ou  the 
^tage,  and  In  his  behalf  It  was  contended,  on  de- 
murrer to  tbe  second  count  in  bis  declaration 
that  an  author  had  a  common-law  right  In  his 
novel  as  regards  Its  public  representation  in 
dramatic  form,  which  was  not  Impaired  by  the 
publication  of  tbe  copyrighted  t>ook,  but  tbe  de- 
murrer was  sustained,  the  court  ruling  that  the 
statutes  i3  It  4  Wm.  IV.  chap.  15,  protecting 
plays,  and  0  ft  6  Vict.  chap.  40,  protecting 
books)  did  not  apply  to  a  play  made  from  a 
copyi'Ighted  book.  Reade  v.  Conquest,  9  C.  B. 
N.  S.  TG&,  8b  L.  J.  C.  P.  N.  S.  26»,  7  Jur.  N. 
8.  265.-3  L.  T.  N.  8.  888,  9  Week.  Kep.  434. 

When  later  tbe  same  case  came  up  after  a 
trial  on  the  merits  a  recovery  of  the  plaintiff 
on  a  verdict  subject  to  tbe  opinion  of  the  court 
was  sustained  because  It  then  appeared  that  tbe 
dramatist  of  the  novel,  "Never  too  Late  to 
Mend,"  had,  though  unwittingly.  Infringed  the 
plaintiff's  copyrighted  play  of  "Gold,"  upon 
which  the  novel  was  founded.  Williams,  J.,  in 
dellverlitf  the  opinion  of  the  «ourt^  tbto  eaas* 
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took  occuion  to  way  tbat  the  wslsAit  of  aathor- 
ity  In  Lord  tfanafleld's  time  wai  that  tliere  ex- 
isted aaterlor  to  tbe  statute  of  Aiuie,  at  roia- 
mon  law.  a  copyright  In  publlibed  books,  mure 
extenilre  and  durable  than  the  rights  nnder  tbe 
fltatute,  but  tbe  doctrine  bad  found  less  favor 
tn  modem  times ;  that  the  continued  exlsteuce 
of  such  common-law  right  was  distlnctlj  de- 
nied In  Donaldson  v.  Beckett,  2  Bro.  P.  C.  120- 
188.  He  added  that  If  tbe  question  was  still 
an  opea  one  It  could  not  be  doubted  bnt  that 
much  might  be  said  In  favor  of  tbe  common-law 
right,  running  at  ieaat  during  the  statutory 
term,  by  reading  tbe  majority  opinions  In  Mil- 
lar T.  I'aylor.  4  Burr.  2303,  and  the  minority 
opinion  of  Earle,  J.,  in  Jefferys  t.  Boosey,  4  H. 
L.  Cas.  81S,  6  C.  L.  Bep.  626,  24  L.  J.  Exch. 
N.  8.  81,  1  Jur.  N.  a  S15,  bat  It  was  the  opin- 
ion of  a  large  majority  of  the  Judgee  and  law 
lords  in  that  <^K  that  the  time  had  passed 
when  the  question  was  open  to  discussion,  and 
that  It  must  now  be  considered  to  be  settled 
tbat  copyright  in  a  published  work  exists  only 
by  atntnte.  Beads  t.  Cctnquest,  11  C.  B.  N.  8. 
478.  B  L.  T.  N.  B.  G77,  81  L.  J.  a  P.  N.  8.  153, 
8  Jur.  N.  8.  764. 

This  decision  Is  noteworthy  from  the  fact 
that  Krle,  Ch.  J.,  who  took  the  other  view  In 
JelTerys  t.  Boosey,  nas  a  member  of  the  court 
and  concurred  In  It. 

The  case  of  Jefferys  ▼.  Boosey  was  distin- 
guished, however,  and  incidentally  somewhat 
criticised.  In  18G8,  In  a  controversy  between 
rival  publishers  of  the  work  of  an  American  au- 
thor, who  sent  her  manuscript  to  one  of  them 
for  publication,  and  upon  his  advice  went  to 
Montreal  for  a  temporary  residence  while  an 
English  copyright  was  secured.  In  that  caee 
It  was  held  that  the  S  A  6  Vict,  act  Includes  an 
alien  friend  residing  In  British  dominions,  and 
ha  la  entitled  to  a  copyright  when  he  first  pub- 
lishes In  UnglJUid.  It  was  inld  tbat,  so  tar  as 
Jefferys  t.  Boosey  !■  an  authority  the  other 
way.  It  depended  on  earlier  statutes  that  have 
been  materially  modified  by  later  acta  Lords 
Calms  and  Westbury  criticised  Jefferys  v.  Boo- 
sey; Lord  CbelmsfUd  distinguished  It  en  ths 
ground  of  tbe  antbor's  temporary  residence  In 
Montreal  in  the  tase  at  bar ;  Lord  Cranworth 
took  the  same  view ;  and  Lord  Colonsay  ad- 
mitted as  much  and  concurred  in  the  result. 
Boutiedga  t.  Low  <1868)  L.  B.  8  H.  L.  100,  87 
L.  J.  Ok  N.  a.  454.  18  Ifc  T.  N.  a  874.  1«  Week. 
Bep.  108  L 

In  1860  Mallns,  V.  C.  held  that  under  the 
Bngllsh  statutes  a  newspaper  had  a  property 
rl^t  in  articles  contributed  to  and  publlsbed 
by  it,  and  It  was  not  necessary  for  Its  protec- 
tion tbat  It  be  registered  at  Stationer's  Hall, 
bnt  he  refused  an  Injunction  in  tbe  particular 
«ase  because  the  tabolated  statement  com- 
plaloed  of  was  merely  made  up  of  common  ma- 
terials open  to  everybody.  Cox  v.  Land  *  Wat- 
er Journal  Co.  L.  B.  9  Bq.  823.  80  L.  J.  Ch.  N. 
S.  192. 

In  1891  a  Joist  action  by  on  artist  and  the 

tuyer  of  his  picture,  complaining  of  an  unau- 
thorised reproduction,  failed  because  the  re- 
qnlrements  of  the  statutes  as  to  r^stratlon  had 
not  been  observed,  it  being  held  that  registra- 
tion In  the  artist's  name  was  nnavalllng  be- 
cause his  copyright  passed  to  tbe  pnrchaser  of 
the  picture  when  he  sold  It,  and  that  the  pur- 
chaser, not  having  registered,  hsd  no  action. 
There  was  a  final  holding  tbat  tbe  statute  of 
copyright  must,  to  protect  a  published  work,  be 
c(>mplled  with  In  every  respect.  There,  too,  the 
copyi-'ght  passed  simply  by  Implication  with  the 
ownership  of  the  work.  Fry,  J.,  saying:  It 
•eems  to  me  extremely  improbable  that  the  pic- 
ture should  pass  and  the  copyright  remain  in 
tbe  vender.  That  Is  a  pssslUs^  bnt  on  unnato- 
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ral.  dissociation  of  two  kinds  which  I  think  m 
ought  not  to  infer,  and  oneftt  not  to  think 
probable.  London  l;>rlntlng  &  Pnb.  Alliance  Co. 
V.  Cox  [1891]  S  Ch.  201. 

In  the  United  states  tbe  decisions  from  tbe 
itart  have  consistently  held  that  after  publica- 
tion the  only  rights  of  an  author  In  his  pro- 
duction were  those  secured  by  copyright  stat- 
utes. 

The  first  great  copyright  case  reached  the 
United  States  Supreme  Court  In  1834,  and  the 
decision  therein  has  been  the  basis  of  all  cases 
since.  It  followed  Etonaldson  v.  Beckett.  2  Bro. 
P.  C.  129-188,  In  holding  that  the  common-law 
rights  of  authors  did  not  survive  publication, 
but  were  euperseded  If  they  ever  existed  by 
tbe  copyright  Statute  of  1790.  which.  In  sub- 
stance, was  like  to  that  of  8  Anne.  And  It 
went  farther,  and  declared  that  the  English  com- 
mon law  did  not  exist  In  tbe  United  States, 
nationally  considered,  nor  In  its  entirety  In  any 
of  the  states,  but  only  in  part  so  far  as  recog- 
nised and  adopted  In  some  of  the  states;  and 
these,  even,  were  not  agreed  upon  tbe  particu- 
lar i^rts  therein  in  force:  therefore,  whatever 
the  common-law  rules  in  England  In  a  given 
case  were,  they  did  not  apply  and  govern  any 
case  In  tbe  United  States  unless  they  had  been 
afflrmatlvely  recognised  or  adopted  by  the  state 
in  which  the  controversy  arose.  It  seems,  how- 
ever, that  this  doctrine  is  now  an  exploded 
one.  The  recent  decision  of  the  Supreme 
Court  of  the  United  States  in  tbe  case  of  West- 
era  U.  Teleg.  Co.  v.  Call  Pub.  Co.  181  O.  8.  — , 
Adv.  8.  S61,  21  Sup.  Ct.  Rep.  fiOl,  establishes 
the  doctrine  that  the  common  law  extends  even 
to  Interstate  commerce  which  Is  outside  the 
range  of  any  state  law.  The  caite  arose  in 
Pennsylvania  over  the  right  to  publish 
Wbeaton's  reports  of  tbe  decisions  from 
1816  to  1827  of  the  United  States  Su- 
preme Coort,  some  of  the  technical  rs- 
qnlransnts  of  the  copyright  statutes  appear- 
ing not  to  have  been  literally  complied  with. 
Briefiy  stated  tbe  contentions  of  tbe  parties 
were  as  follows :  It  was  urged  on  behalf  of  the 
plaintiff:  1.  That  an  author  had  perpetual 
property  In  his  work  by  the  common  law.  2. 
That  this  common-taw  right  was  not  affected 
by  tbe  provisions  of  tbe  United  States  Consti- 
tution, and  stress  was  laid  on  the  uee  of  the 
word  "secure"  Instead  of  "vest"  or  "grant"  in 
that  regard  in  the  instrument ;  and  tbe  states 
retained  concurrently  Jurisdiction  over  ques- 
tioDS  of  common-law  copyright.  8.  That  if  the 
statute  luteuds  to  take  away  the  common-law 
rights  of  authors  It  la  beyond  tbe  power  of  Con- 
gress. 4.  That  the  common-law  author's  copy- 
right exists  in  Pennsylvania ;  hence  an  author 
may  have  a  remedy  on  It  in  tbe  United  States 
courts  therein  when  diverse  cltlsenahlp  confers 
the  necessary  Jurisdiction.  That  tbe  Amer- 
Imu  colonists  brought  with  them  as  their  birth- 
right and  Inheritance  the  common  law  of  Eng- 
land, and  It  prenllad  as  regarded  copyright  In 
Pennsylvania  because  that  state  had  enacted 
no  copyright  statute  and  the  English  act,  8 
Anne,  chap.  19,  was  not  passed  uotll  aftor 
Pennsylvania  was  settled.  B.  Tbat  law  reports 
were  proper  subjects  of  copyright  protection; 
the  only  question  In  Bn^and  being  whether 
they  were  not  by  prerogative  right  the  monop* 
oly  of  the  Crown.  The  defendants  answered: 
That  a  copyr^bt  statute  was  exclusively  with- 
in the  power  of  Congress;  that  It  superseded 
the  author's  common-law  rights  beyond  the  first 
publication  of  his  work  It  be  ever  hsd  any  :  and 
that  Its  requirements  must  be  strictly  observed 
or  protection  was  lost.  The  defendants'  conten- 
tion prevailed,  both  In  the  court  below  which 
dismissed  the  bill,  and  In  the  Supreme  Court 
on  appesi  in  tbe  case  undw  nQtloa.ni 
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diTided,  Chlet  Jnatlee  Marsliall,  uid  Judges 
Story  and  M'Lean  concurrlns  In-  tbe  declvlon, 
and  Tbompson  and  Baldwin,  JJ.,  dlasentlng. 
JobBBon,  was  preveoted  bj  Ulnesa  from  stt- 
ting  tbroughout  tbe  term,  and  Duvall,  J.,  for 
some  tlm«  after  Its  commencemeot.  Tbe  pre- 
▼aillDg  oplDloD  was  delivered  by  M'l^ean,  J., 
and  In  the  course  ol  It  bft  examined  tbe  Engllsb 
precedent  cases,  Indadlng  HUlar  t.  Taylor,  4 
Biirr.  2S03,  and  Donaldaon  r,  Beckett,  2  Bro. 
P.  C.  J29-138,  and  commented  on  tbe  etatute 
of.  Anne,  and  concluded  that  since  tbat  statute 
It  seemed  to  be  well  settled  In  England  that 
the  liMraty  iH'operty  of  an  aottaor  In  his  works 
could  onlj  be  asserted  under  tbe  statute;  and 
that  tn  spite  of  tbe  great  case  of  Ulllar  t.  Tay- 
lor, tbe  asserted  common-law  right  before  the 
statute  after  publication  was  a  question  not 
free  from  doubt  In  England.  Be  conceded  the 
author's  common-law  right  In  his  maonscrtpt 
before  publication,  but  said  that  was  a  very 
different  right  from  that  which  asserts  a  per- 
petual and  exulnslve  property  In  tbe  future  pub- 
lication of  the  work  after  the  author  shall  have 
published  it  to  the  world.  To  the  IneontroTert- 
Ibte  ailment  that  a  literary  man  was  as  much 
entitled  to  the  product  of  his  labor  as  another 
be  answered  tbat  he  realised  on  this  when  be 
transferred  his  maoaserlpt  or  In  the  sale  of  bis 
works  when  first  puMlBhed.  Taking  up  the 
question  whether  or  not,  assnming  the  claimed 
rlxbts  of  authors  exist  In  England  by  the  com- 
mon law.  the  same  rights  to  tbe  same  extent 
exist  in  this  country,  be  concludes  that  they  do 
not,  at  least  so  tar  as  Pennsylranla  la  con- 
cerned, since  that  state  was  settled  before  any 
Judicial  lUTestlgatlon  of  tbe  subject  of  literary 
property  came  to  be  made  tn  England,  and  long 
before  tbe  doubtful  common-law  right  asserted 
found  champions  there.  Then,  proceeding  to 
u  examination  of  tbe  United  States  Constltu- 
tloa  and  acts  of  Congress  respecting  copyright 
iw  comes  to  the  conclusion  that  the  right  In- 
tended to  be  "secured"  was  tbe  well-recognUed, 
undisputed  author's  right  in  his  unpublished 
sunuscript  work  of  flrst  publication,  tbat  the 
power  of  Congress  was  excluslTi^  that  protee- 
tloB  to  literary  property  after  publication  was 
created  by  the  statute  and  depended  wholly  up- 
«i  Its  terms ;  hence,  the  plaintiff's  rights,  tf 
sustainable  at  all,  must  be  suatained  under  the 
acts  of  CongresiL  uid  finally  he  concludes  tbat 
uulew  it  can  be  established  on  tbe  facts  in  the 
case  at  bar  that  every  requrrement  of  the  stB^ 
nte  bas  been  met,  tbe  action  cannot  be  main- 
tained. In  dissenting,  Thompson,  J.,  b^ios  by 
assuming,  as  proposition  not  to  be  questioned, 
that  In  England  prior  to  the  statute  of  Anne 
the  right  of  an  author  to  the  benefit  and  profit 
of  his  work  Is  recognised  by  the  common  law. 
No  case,  he  saya,  has  been  cited  on  tbe  argu- 
ment,  and  none  has  fallen  under  my 'observa- 
tion, at  all  tbroiring  in  doubt  this  general  prop- 
osition. He  reviews  the  cases,  and  ajucludes 
they  are  In  conformity.  Then,  by  citations 
from  Coke,  Mansfield.  Kent,  and  others  to  the 
effect  that  common  law  is  simply  a  general  code 
of  common  right  and  Justice  founded  on  the 
prlndples  of  right  and  wrong,  he  esteems  tbe 
antbor's  con^lght  established  In  sound  reason 
and  abstract  moran^r.  The  argument  of  Tatea, 
J.,  In  Millar  v.  Taylor,  4  Burr.  2808,  la  taken 
op  and  criticised  point  by  point,  and  tbe  stat- 
ute of  Anne  Is  asserted  never  to  have  been  In 
force  in  Pennsylvania.  lie  concludes  thus  far 
that,  from  this  view  of  the  law  as  it  stands  In 
Bn^and,  it  Is  very  clear  that,  previous  to  ihe 
statnle  of  Anne,  the  perpetual  common-law 
right  of  authors  was  undisputed.  That  after 
that  statute  in  the  case  of  Millar  v.  Taylor,  4 
Burr.  2303,  It  was  held  that  this  commoo-taw 
rl^t  remained  unaffected  br  tbe  statute  which 
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only  gave  a  cumulative  remedy.  That  the  sub- 
sequent case  of  Donaldson  v.  Beckett,  2  Bro, 
P.  C.  129-138,  limited  tbe  right  to  the  times 
mentioned  in  the  statute.  But  tbat  for  all 
violatloDB  of  the  right  during  tbat  time  all 
the  common-law  remedies  continued,  although 
no  entry  at  Stationer's  Hall  had  been  made, 
such  entry  being  necessary  only  for  tbe  pur- 
poses of  subjecting  the  party  violating  the  right 
to  the  penalties  given  by  the  act.  lie  did  not 
deem  It  necessary  to  decide  whether  there  was 
any  common  law  of  the  United  States,  but  mere- 
ly whether  or  not  the  English  common  law  pre- 
vailed In  Pennsylvania ;  and  he  concluded,  aft- 
er extended  examination,  that  It  did,  and  as  it 
obtained  there  as  early  as  1682,  the  statute  of 
Anne  never  bad  force  there.  Turning  then  to 
the  acta  of  Congress  respecting  copyright,  he 
concludes  that  these  did  not  abrogate  the  com- 
mon-Iaw  rights,  and  flnaliy  holds  that  tbe 
American  a&t,  like  the  statute  of  Anne,  merely 
provides  for  additional  penalties,  and  tbat  the 
action  at  bar  was  well  founded  because  the  time 
limited  by  the  statute  had  not  expired,  and  tbe 
common-law  remedies  continue  during  the  term 
of  the  statute,  regardless  of  a  compliance  with 
all  its  technical  requirements.  Wheaton  v.  Pet- 
ers, 6  Pet.  5dl,  8  L.  ed.  1056. 

The  dissenting  opinion  of  Justice  Thompson 
in  the  case  just  cited  Is  much  relied  on  by  the 
advocates  of  author's  rights  for  tbe  arguments 
to  sustain  their  position  (vide  Drone,  Copy- 
right, supra,  44),  yet  that  Jurist  accepted  his 
defeat  gracefully.  In  one  of  the  very  next 
copyright  cases  that  arose,  some  time  within 
tbe  succeeding  six  years,  be  begins  bis  opinion 
In  these  words:  Copyright  was  formerly  con- 
sidered  to  be  fonnded  on  common  law,  but  it 
cau  now  only  be  viewed  as  a  part  of  our  stnt- 
ute  law;  and  Judgment  went  for  the  defendaut 
on  the  ground  tbat  the  work  Infringed  was  not 
within  the  protection  of  the  statute.  Clayton 
V.  Stone,  2  Paine,  882,  Fed.  Cas.  No.  2,872. 

Thenceforth  there  Is  no  dissent  from  the  opin- 
ion that  tbe  common-law  rights  of  the  Intel- 
lectual producer  do  not  survive  the  publica- 
tion of  the  product.  In  1853  Justice  Grier 
writing  In  the  case  arising  over  an  unauthor- 
ized German  translation  of  "Uncle  Tom's  Cab- 
in" states  it  sobataotially  tbns:  Before  pub- 
ilcvtton  an  author,  who  may  be  said  to  be  the 
creator  of  the  Ideas  In  his  books  and  the  com- 
blnrtlon  of  words  to  represent  tbem,  baa  the  ex- 
clusive possession  of  his  creature.  His  domin- 
ion is  perfect,  but  when  be  has  given  his 
thoughts,  etc.,  to  the  world  he  can  no  longer 
have  an  exclusive  possession  of  them.  His  con- 
ceptions have  become  the  common  property  of 
his  reeders,  who  cannot  be  deprived  of  the  use 
of  them  nor  of  their  right  to  communicate  them 
to  another  clothed  In  their  own  language  by 
lecture  or  by  treaties.  By  the  publication  of 
Mrs.  Stowe's  book  the  creations  of  the  genius 
and  imagination  of  the  author  have  become  as 
much  public  property  as  those  of  Homer  or 
Cervantes.  All  her  couceptlona  and  inventions 
may  be  used  and  abused  by  Imitators,  play- 
wrights, and  poetasters.  All  that  now  remains 
Is  the  copyright  In  her  book.  Stowe  v.  Thom- 
as, a  WaH.  Jr.  B47,  Fed.  Cas.  Na  13.514. 

In  1867,  upoa  complaint  of  a  dramatist  over 
the  piracy  of  several  plays  of  his,  some  pub- 
lished and  some  unpublished,  he  recovered  wltb 
respect  of  tbe  unpublished  ones,  but  failed  as 
to  the  others.  The  court  said:  The  published 
plays  he  haa  given  to  tbe  public,  and  bis 
only  protection  Is  the  statute.  Boucicanit  v. 
Wood,  2  Bias.  84,  Fed.  Cas.  Na  1,693,  Drum- 
mond,  J. 

The  author  of  a  literary  work  has  a  right  to 
^he  first  publication  of  It.  This  exclusive  right 
is  confined  to  the  first  pnUicatloB.-^  When  once 
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published  It  1b  dedicated  to  the  pobllc,  and  the 
author  baa  not  at  common  law  an;  exclusive 
right  to  multiply  copies  of  It  or  to  control  the 
mibsequent  issues  of  copies  by  others.  Vb* 
right  of  aa  author  or  proprietor  of  a  literary 
work  to  multiply  copies  of  It  to  the  exclusion 
of  others  Is  the  creature  of  statute.  Palmer  v. 
L>e  Witt  {1812)  47  N.  Y.  532,  7  Am.  Bep.  4S0, 
Allen.  J. 

Independently  of  legislation  the  sole  pro- 
prietorship of  a  matiuscdpt  Is  in  the  author 
niid  bis  assigns  until  be  publlBhes  It:  but  an 
iinqnallfled  publication  such  aa  la  made  by 
printing  and  offering  copies  for  sale  dedicates 
the  contents  to  The  public  unless  the  sole  right 
and  liberty  of  printing,  reprinting,  publlablog, 
and  vending  the  same  Is  secured  to  the  author 
or  proprietor  by  copyright.  Parton  v.  Prang 
(1872)  3  Cliff.  037,  Fed.  Cas.  No.  10.784. 

The  manuscript  and  the  author's  right  are 
■till  within  the  protection  of  ttie  law.  The 
common-law  rights  of  authors  as  they  existed 
at  common  law  are  now  recognized.  The  au- 
thor has  the  exclusive  right  to  the  first  publica- 
tion of  his  work,  but  no  exclusive  right  to  multi- 
ply copies  or  control  subsequent  Issues.  This 
latter  right  It  the  creation  of  the  statute  of  the 
United  States.  Boudcsult  t.  Hart  (1875)  13 
Blatchf.  47,  Fed.  Cas.  No.  1,692,  Hunt,  J. 

The  doctrine  that  an  author  baa  a  right  of 
property  in  his  ideas,  and  Is  entitled  to  demand 
for  them  the  same  perpetual  protection  which 
the  law  accords  to  the  proprietor  of  personal 
properly,  geuerally  Qnds  no  recognition  either 
in  the  common  law  or  in  the  atatutea  of  any 
clTlllzed  country.  If  he  publlahea  he  ceaaca  to 
hare  any  exclusive  claim  to  the  ideas  or  senti- 
ments expressed,  considered  apart  from  the 
language  or  the  outward  semblance  in  which 
tliey  are  conveyed.  Carter  v.  Bailey  (1874)  64 
Me.  458,  18  Am.  Rep.  273,  Virgin,  J. 

It  wua  very  early  the  policy  of  the  common 
law  to  protect  autliora  In  the  enjoyment  of  the 
pecuniary  beneflts  ot  their  literary  productions, 
and  these  probably  extended  bo  far  as  to  in- 
clude the  unlimited  right  of  publication  and 
sale.  Since  then  It  has  been  protected  afterpub- 
licatlon  only  under  the  laws  providing  an  ex- 
clusive copyright.  French  v.  Haguire  (1878) 
55  How.  Fr.  471. 

By  the  cotaoion  law  an  author's  property  in 
hia  manuscript  continues  only  so  long  as  It  Is 
not  made  the  subject  of  publication  and  sale. 
When  It  is  embodied  In  the  usual  manner  In  a 
book  for  general  sale,  and  sold  indiscriminately 
to  ail  desiring  to  acquire  It,  the  author's  ezcla- 
slve  right  of  property  is  gone,  and  all  other  per- 
sona after  that  are  at  liberty  to  publish  and  sell 
the  book.  The  only  manner  in  which  this  resutt 
can  be  prevented  li  by  the  author  or  publisher 
avallii^  himself  of  the  rights  secured  by  the 
copyright  laws  of  the  United  States.  Potter 
v.  Mcl'herson  (1880)  21  Hun,  559,  Daniels.  J. 

it  is  a  proposition  now  so  well  aettled  as  to 
be  almost  axiomatic,  that,  except  so  far  aa  pre- 
served to  him  by  statute,  when  the  composer 
ot  any  work,  literary,  musical,  or  dramatic,  has 
authorized  its  publication  In  print,  his  control 
over  so  much  of  it  as  he  baa  ao  published  and 
the  use  which  others  may  make  of  it  Is  at  an 
end.  Carte  v.  Ford  (18S3)  15  Fed.  Rep.  439, 
Morris.  J. 

If  they  (literary  works)  are  published  with- 
out protection  by  copyright,  they  become  public 
property,  and  may  be  republished  by  anyone 
who  chooses  to  do  so.  Clemens  v.  Delford 
(1883)  11  Blsa.  459,  14  Fed.  Rep.  728,  Blod^ett, 
J. 

No  authority  exists  for  obtaining  a  copyright 
beyond  the  extent  to  which  Cangress  has  au- 
thorized It.  A  copyright  cannot  be  sustained 
as  a  right  existing  at  common  law,  but  aa  it  ex- 
61  L.  R.  A. 


lets  In  the  United  States  it  depends  wholly  oa 
the  legiBl.itlon  of  Congresa.  Banks  v.  Man- 
chester (1888)  128  U.  S.  244,  82  L.  ed.  425,  9 
Sup.  Ct.  Bep.  86,  BlattAford,  J. 

The  right  of  action,  as  well  as  the  copyright 
itself,  is  wholly  statutory,  and  the  means  or  se- 
curing any  right  of  action  ore  only  those  pre- 
scribed by  Congress.  Thompson  r.  Hubbard 
(1S80)  181  U.  8.  128,  88  L.  ed.  76,  9  Sup.  CL 
Rep.  710,  Blatchford.  J. 

The  intellectual  conceptions  of  an  author  ore 
his  absolute  property  ;  but  if  he  sets  them  free 
by  unrestricted  publication  he  atiandons  his 
property  In  them  to  the  public.  Wen^melater 
V.  Springer  Lithographing  Co.  (1894)  63  Fed. 
Rep.  fiOH,  Townaend.  J. 

It  (the  book  owner),  of  course,  cannot  have 
at  the  same  time  the  benefit  of  the  copyright 
statute  and  also  retain  Ita  commoo-law  right. 
No  proposition  Is  better  settled  than  that  a 
statutory  copyright  operates  to  devest  a  party 
of  the  couimon-law  right.  Jeweler'a  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  Co.  (1898) 
155  N.  T.  251,  41  L.  R.  A.  846.  49  N.  B.  872, 
Parker,  Ch.  J. 

While  the  propriety  of  these  decision*  (Don- 
aldsoQ  V.  Beckett,  2  Bro.  P.  C.  129,  and  Wbeat- 
on  T.  Peters,  8  Pet.  591,  8  L.  ed.  1055)  has  been 
the  subject  of  a  good  deal  of  controversy  among 
legal  writers,  it  seeou  now  to  be  ronsldered  the 
settled  iaw  ot  this  country  and  England  that 
the  ri^t  of  an  anthor  to  a  monopoly  of  his 
publications  Is  measured  and  determined  by  the 
copyright  act — in  other  words,  while  a  right 
did  exist  at  common  law  it  has  been  superseded 
by  statute.  Holmes  v.  Hurst  (1899)  174  D. 
S.  82,  43  L.  ed.  904,  19  8np.  Ct.  Kep.  606, 
Brown,  J. 

In  Kipling  T.  Fenno,  106  Fed.  Rep.  692.  the 
proposition  was  advanced  that  an  author  whose 
mental  productions,  prose,  verse,  and  title,  have 
been  given  to  the  world  by  publication  without 
copyright,  ao  that  anyone  la  free  to  reprint  and 
Bell  the  whole  or  any  part  of  them,  may  never- 
tbelesa  regulate  the  manner  In  which  such  re- 
printed matter  may  be  grouped  and  entitled, 
and  may  restrain  any  application  of  the  title 
be  selected,  otherwise  than  as  he  used  or  uses 
it;  but  the  court  declined  to  adopt  the  proposi- 
tion on  motion  for  preliminary  Injunction,  and 
although  reserving  It  for  Onal  hearing,  added 
that  It  would  seem  as  if  the  relief  obtainable 
by  authors  against  unauthorized  publication  of 
their  works  must  be  found  in  copyright  stat- 
utes, which,  when  availed  of,  were  an  abun- 
dant protection. 

c.  What  oottatitutet  publieaUiM. 

1.  Oeturat  prtRofples. 

There  are  numerous  cases  in  which  tbU  ques- 
tion was  involved,  but  no  general  principle  can 
be  deduced  from  them  to  answer  It  when  It 
arises  In  the  future.  Bach  case  depended  upon 
facts  and  circnmBtftnoes  peculiar  to  Itself  to 
And  the  answer. 

In  a  note  to  the  report  of  Palmer  t.  DeWltt 
(N,  Y.)  7  Am.  Rep.  488,  Mr.  Thompson,  the 
accomplished  editor  of  the  Albany  Law  Journal, 
said:  The  question,  what  constitutes  a  publi- 
cation bas  not  been  satisfactorily  answered — 
most  cases  turning  on  the  construction  of  copy- 
rl;;ht  laws. 

In  BO  far  as  the  question  turns  upon  a  stat- 
ute It  Is  without  the  scope  of  this  note.  Some 
little  help  Is  afforded  by  tbe  textbooka  and  Ju- 
rists. 

In  cases  of  literary  treatises  In  manascrlpt 
the  author  (cannot)  justly  be  deemed  to  Intend 
to  part  with  (hlB>  ownership  by  depositing  them 
(with)  or  allowing  a  third  person  to  take  and 
hold  a  copy  of  them.    Such  acts  must  be  deemed 

Digiiized  by  VjOOQ  IC 


18M. 


FBEBB  PnBLIBHIHa  Co.  T.  UOMBOB. 


«75 


^rlctljr  limited  In  point  of  rlgbt  tin  and  effect 
to  the  Terjr  oecavfons  expreu^d  or  Implied,  and 
«aght  not  to  be  construed  as  a  general  gift  or 
antborltjr  for  an;  purpose  of  profit  or  publica- 
tion to  wblch  tbe  receiver  may  choose  to  devote 
them.    2  Story,  Eq.  Jur.  i  94S. 

To  constitute  a  publication  It  la  necessary 
that  the  work  sbali  be  exposed  for  sale  or  of- 
fered gratuitously  to  tbe  general  public  so  that 
*aj  person  ma;  have  an  opportunity  of  en- 
joying that  Cor  which  the  copyright  la  intended 
to  be  secure  Coplnger,  Cof^lghti,  8d  ed.  p. 
119. 

The  distinction  Is  In  the  limit  of  circulation. 
If  limited  to  friends  and  acquaintances  It  would 
-not  be  a  publication,  but  If  general  and  not  so 
limited  It  would  be.    Id.  p.  117. 

The  determlnatlMi  of  Tarious  courts  that, 
•andar  wma  circumstances,  the  dellTery  of  lec- 
tnrcH  or  the  representation  of  plays  to  aucb 
-of  the  public  as  may  attend  does  not  conati- 
tnte  publication,  must  be  regarded  as  rather 
■of  an  incidental  character,  arising  ondoubted- 
ly  to  some  extent  from  tendemess  for  anthors, 
and  not  eetabllshlng  any  general  rale.  TMU 
T.  Oznard  (1696)  76  Fed.  Bep.  729.  Potnam, 
J. 

2.  What  U  a  puJMcaMon. 

The  following  line  of  cues  holding  that  the 
facts  established  a  publication,  abandownent, 
«r  dedication  to  the  public  are  not  open  to 
criticism  upon  that  score. 

The  making  by  a  draughtsman  of  several 
-«oples  of  a  manuscript  uuprlnted  map,  one  of 
which  he  placed  In  a  public  office  for  the  use  of 
the  officials  and  open  for  consultation  by  tbe 
jreneral  public,  and  a  tew  others  of  which  he  sold 
to  private  concerns,  Is  such  a  publication  or 
•dedication  as  terminates  the  common-law  rights 
therein.    Bees  V.  Peltzer  (1874)  75  III.  475. 

The  Issue  to  a  number  of  booksellers  and 
private  persons  of  copies  of  a  book  for  examina- 
tion, where  In  ooe  Instance  a  bill  was  rendered 
for  It  and  the  price  paid,  la  auch  a  publication 
-as  will  defeat  a  copyright  taken  out  more  than 
tm  days  anbsequently.  Gottaberger  v.  Aldlne 
.Book  Pub.  Co.  (1887)  88  Fed.  Rep.  381.  Colt,  J. 

The  Issue  of  a  book  of  mercantile  credit  rat- 
ings, and  Its  delivery  for  a  money  considera- 
tion to  Bobscrlbera  as  a  loan,  not  a  sale,  when 
ao  limit  la  placed  on  the  extent  or  number  of 
versone  to  whom  the  book  might  be  distributed, 
although  each  aubacrlber  Is  bound  to  keep  It  for 
Itis  exclusive  use,  and  to  keep  It  from  the  pub- 
Jle  generally,  constitutes  a  publication  of  It. 
liBdd  V.  Oznard  (1S08)  75  Fed.  Rep.  729. 

And,  to  the  same  effect,  Jewelers'  Mercantile 
Agency  v.  Jewelers'  Weekly  Pub.  Co.  (1898)  1S5 
N.  ¥.  241,  41  L.  R.  A.  846,  49  N.  E.  872.  Re- 
versing 84  Hun,  12,  32  N.  Y.  .8app.  41.  where, 
.tiowever.  It  appeared  that  the  plaintiff  had 
taken  some  steps  to  aecare  a  copyright  under 
the  statute,  but  had  never  perfected  It. 

The  gratuitous  distributions  of  a  printed 
pamphlet  to  hotels,  business  houses,  and  private 
residences  Is  such  an  antecedent  publication  as 
will  reader  void  a  subsequently  obtained  copy- 
right not  secured  within  the  time  limit  after 
'publication  named  In  the  statute.  D'Ote  r. 
Kansas  City  Star  Co.  (1899)  94  Fed.  Rep. 
840. 

The  right  of  an  author  to  copyright  In  his 
ilNwk  as  an  entirety  Is  lost  by  pabllshing  It  at 
'4lrat  In  aerial  form  in  a  magailne.   Holmea  t. 
Hunt  (1899)  174  U.  B.  82,  48  L.  ed.  904.  19 
8<tp.  Ct.  Rep.  606. 
The  next  case  Is  more  doubtful. 
The  purchaser  from  a  foreign  dramatist  of 
Als  original  mannserlpt  play  In  German  and 
Kngllsh  with  excladve  American  righta  therein 
•«onpled  with  a  contract  whereby  the  nathor 
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I  covuianted  not  to  allow  the  drama  to  be  pnt>- 
I  llstaed,  but  to  keep  It  In  Dunuaerlpt  himself  for 

tbe  protection  of  the  American's  common-law 
and  copy  rights,  loses  the  benefit  and  protection 
of  his  rights  at  common  law  when,  with  the 
playwright's  consent  In  violation  of  his  con- 
tract, tbe  play  Is  published  In  German  abroad, 
and  thenceforth  any  and  every  one  has  the  right 
to  produce  the  drama,  either  on  the  stage  or  In 
print.  In  either  language.  Daly  v.  Walrath 
(1899)  40  App.  DlT.  220,  67  N.  Y,  Bupp.  1125, 
Bartlett,  3. 

Tbe  case  Is  In  conQlct  with  Goldmark  v. 
Kreling,  86  Fed.  Bep.  661,  aupra,  wherein  the 
United  SUtes  circuit  court  northern  district 
California  held  the  contrary  in  1888.  In  both 
cases  the  American  rights  had  been  sold  wUb 
the  original  manuscript  of  the  work  before  any 
publication  in  Sorope  was  made.  In  one  case 
proof  was  not  clear  that  tbe  author  had  con- 
sented to  tbe  publication  abroad,  but  the  court 
assumed  that  be  had ;  in  the  other  he  consented 
In  violation  of  his  express  covenant  not  to  do 
so.  Tbe  California  case  seema  to  have  gone 
apon  the  principle  that  the  transfer  of  the 
American  rights  was  a  grant,  hence,  no  subse- 
quent act  of  tbe  grantor  could  Impair  the 
grantee's  rights.  The  New  York  case,  on  tbe 
other  hand,  must  have  proceeded  on  the  theoir 
that  the  sale  of  the  American  rights  was  a  mere 
license,  and,  subject  to  such  license,  the  title 
remained  in  the  author ;  so  that  whes  his  com- 
mon-law rights  were  lost  his  Ucenaee's  went 
with  tbem.  In  that  case  the  American  pur- 
chaser would  be  confined  to  an  action  against 
his  vender  for  a  breach  of  the  latter's  covenant. 
Tbe  report  of  the  New  York  case  does  not 
show  that  the  California  decision  was  cited  by 
counsel  or  considered  by  the  court.  Whether 
such  a  transfer  Is  a  grant,  a  partial  assignment, 
or  merely  a  license,  la  an  open  question. 

The  following  easa,  too,  moat  be  oonsldered 
somewhat  doubtful  {vide  Tnmer  v.  Robinson, 
10  Ir.  Cb.  Bep.  121,  tnfra,  decided  in  1859). 

Public  exhibitions  of  a  painting  In  Europe 
for  two  months  In  one  public  gallery,  and  dur- 
ing  the  following  ■nmmer  In  another,  without 
any  notice  of  copyright,  amounta  to  pubiiah- 
Ing  the  picture  within  the  meaning  of  tbe 
United  States  copyright  laws.  Pierce  ft  B. 
Mfg.  Co.  V.  Werckmelster  (1896)  18  C.  C.  A. 
431,  88  U.  8.  App.  899,  12  Fed.  Bep.  G4.  re- 
versing 68  Fed.  Bep.  445,  Colt  and  Neleon.  JJ., 
concurring,  Webb,  J.,  dissenting. 

In  1860,  Cadwalader,  J.,  In  deciding  a  case 
befoi-e  blm  where  the  question  of  publication 
was  Involved,  stated  a  general  principle  cor- 
rectly when  he  said  substantially  that  a  publi- 
cation, literary  or  dramatic,  might  be  limited 
or  general.  It  was  general  when  the  communi- 
cation of  It  was  not  restricted  both  as  to  per- 
sons to  whom,  and  the  purpose  for  wblch,  It 
was  made.  When  general  It  was  dedicated  to 
tbe  public  for  such  unlimited  uses.  Including  all 
modes  of  pnbllahlng  or  republishing,  that  It 
might  be  tbe  means,  directly  or  secondarily,  of 
enabling  any  person  to  make.  But  tbe  weight 
of  authority  Is  contrary  to  bis  further  state- 
ment, that  a  performance  at  a  theater  to  which 
the  general  public  is  admitted  Is  a  general  pub- 
lication ;  and  be  was  on  very  nncertaln  ground 
In  escaping  from  the  force  of  this  statement  by 
saying  tbat  one  who  pirates  may,  notwitbstand- 
Ing,  be  prosecuted  If  he  did  not  get  the  means 
of  piracy  fnun  auch  public  performance.  Keene 
T.  Wheatley,  4  Phlla.  1S7. 

A  New  York  case  In  1867  Is  decidedly  against 
the  weight  of  authority  In  holding  that  there 
Is  no  Implied  understanding  that  an  auditor 
admitted  to  a  public  performance  of  a  play 
•hall  not  make  use  of  all  he  can  remember  In 
any  way  b«  ehooaas,  and,  whei 
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pren  onderataDdlns  to  that  effect,  hundred!  of 
public  perfomanceB  for  many  jemra  generally 
tbrooghont  Engluid  and  tbe  United  Btate*  to 
andleneM  IndlKrlmlnately  gathered  from  the 
general  public  b7  different  set*  of  performen,  It 
BjDounts  to  a  public  dedication  or  abandonment, 
and  the  common-law  rlgbts  in  the  unpublished 
manuscript  play  are  gone  so  lar  as  prerenttag 
production  of  a  memorized  Terslon  Is  concerned. 
Keene  v.  Clarke,  B  Robt.  38. 

This  was  in  effect  the  decision  in  Keene 
Kimball,  16  Oray,  545,  77  Am.  Dec.  42S,  after- 
wards expressly  overraled  by  Tompkloa  v.  Ual- 
leck,  133  Mass.  32,  43  Am.  Bep.  480,  infra. 

In  Keene  v.  Clarke,  S  Robt.  38,  Robertson 
and  Barbour,  JJ.,  tbe  former  writing,  concurred 
In  reversing  tbe  court  below  and  ordering  a 
new  trial,  and  Monell,  J.,  dissented.  The  result 
may  be  juatifled  upon  the  ground  that  there 
were  some  eyidences  that  the  plaintiff's  play 
bad  been  performed  sereral  tines  publicly  with- 
out h«r  permission  or  progtouHon.  Of  course 
acquiescence  In  repeated  piracies  Is  abandon- 
ment. In  the  course  of  his  opinion  Robertson 
says  that  Macklln  t.  Rlcbardson.  2  Ambl.  684, 
tnfra,  is  a  solitary  case,  holding  that  one  who 
remamben  a  play  he  baa  witnessed  can  be  re- 
strained ftom  printing  It,  and  that  It  rests  on 
Hl'Iar  T.  Taylor,  4  Burr.  2303,  pending  which 
it  was  held  In  abeyance,  and  It  Cell  with  that 
caw  when  it  was  overruled  by  Donaldson  v. 
Beckett,  2  Bro.  P.  C.  129. 

Nevertheless  Macklln  v.  Richardson  has  been 
generally  followed  In  England  and  the  United 
Btatos. 

We  come  now  to  the  "lolanthe  Case,"  decided 
In  Baltimore  In  1883.  It  was  there  held.  Mor- 
ris, J.,  writing,  that  after  a  publication  of  the 
libretto,  full  vocal  score  for  each  voice,  with 
pianoforte  accompaniment  and  a  pianoforte  ar- 
rangemeDt  of  the  overture,  only  tbe  orchestra- 
tion being  kept  In  mannscript,  there  was  such 
a  publication  or  dedication  of  an  oi>era  to  tbe 
public  that  tbe  composer  or  owner  of  it  could 
not  prevent  a  public  performance  of  It  given 
without  bis  consent,  where  a  new  and  Independ- 
ent orchestra  score  had  been  made  np  byaskilled 
mnstclan  from  the  published  materials.  And, 
so  boldhig,  disapproved  and  refused  to  follow 
Thomas  v.  Lennon.  14  Fed.  Rep.  849,  tnfra. 
Carte  T.  Ford,  IB  Fed.  Rep.  489. 

Comment  on  this  case  will  be  reserved  until 
the  contra  decisions  come  to  be  considered. 

8.  What  If  not  a  publioatton. 

In  the  following  cases  the  facts  were  held 
not  to  establish  a  publication,  dedication,  or 
abandonment  to  the  public  so  as  to  deprive  tbe 
owner  of  his  common-law  rights  in  his  mann- 
script work. 

The  British  cases  will  be  considered  first. 

Tbe  earliest  Is  a  well-known  case  In  1770 
where  the  author  of  tbe  farce  "Love  ft  la 
Mode,"  which  had  several  times  been  performed 
by  his  permission,  successfully  prevenrcd  Its 
publication  In  a  magasine.  In  sustaining  the 
author's  elalms  the  court  said:  It  has  been 
argned  to  be  a  publication  by  being  acted,  and 
therefore  tbe  printing  is  no  Injury ;  but  this  Is 
a  mistake,  for,  besides  the  advantage  from  per- 
formance tbe  author  baa  another  means  of  prof- 
It,  that  of  printing  and  publishing,  and  should 
be  protected  like  any  other  author.  Ifacklin  v. 
Richardson.  3  Ambl.  694. 

There  was  originally  no  protection  to  a  dra- 
matic author  who  bad  kept  hts  drama  unpub- 
lished In  manuscript,  but  had  publicly  repre- 
Muted  it  on  the  stage,  against  an  unauthorised 
performance  of  it  by  one  who  had  memorised 
,lt  from  the  public  representation.  But  this 
was  so  only  becauat  tbe  statute  did  not  extend 
fil  L.  B.  A, 


so  far  at  first,  and  the  rule  Is  otherwise  now.. 
Coleman  v.  Wathen  (1798)  6  Dnm.  ft  E.  136. 

Allen,  J,,  notices  this  condition  in  Palmer  v. 
DoWltt,  47  N.  T.  682,  542.  7  Am.  Bep.  480.  487. 

In  1824  Lord  EUdon,  In  enjoining  the  Londoi» 
Lancet  from  publishing  a  surgeon's  lectures  de- 
livered orally  from  notes  not  reduced  to  a  com- 
pleted manu&crlpt,  at  SL  Bartholomew's  hos- 
pital, held  that  it  was  not  within  the  right 
of  listeners,  though  they  were  paying  pupils,  to- 
take  down  such  lectures  and  publish  them  for 
profit,  or  dispose  of  them  to  others.  Abernethy 
V.  Hutchinson,  1  Uatl  &  T.  28.  3  L.  J.  Ch.  209. 

The  picture.  "The  Death  of  Chstterton,"  wa» 
exhibited  In  IS&S  hj  the  artist  at  the  Royal 
Academy,  and  the  same  year  by  his  permission' 
a  wood  engraving  of  It  was  published  In  a  mag- 
azine. Then  be  sold  the  picture,  and  It  wa*' 
Again  exhibited  by  the  purchaser  at  the  Royal 
Academy  and  In  Manchester  in  1857,  and  after- 
wards the  purchaser  sold  the  copyright  to  th» 
plaintiff  to  produce  sngraTlnga,  and  gave  hli» 
leave  to  exhibit  the  picture  to  obtain  subscrib- 
ers, and  yet  It  was  held  tbst  there  hsd  not 
been  a  publlcstlon,  and  the  common-law  rlghta 
were  Intact  and  operative,  as  the  English  stat- 
utes of  the  time  did  not  corsr  paintings.  Turn- 
er T.  Robinson  (1839)  10  Ir.  Ch.  Rep.  121. 

In  1864  a  case  arose  on  a  suit  for  an  Injunc- 
tion against  the  publication  of  a  lecture,  de- 
livered by  tbe  author  from  his  unpublished 
manuscript  at  a  worklngman's  college  to  an 
audiencs  admitted  by  ticket  only  issued  gratu- 
itously, and  taken  down  in  shorthand  by  an 
auditor,  an  expert  stenographer,  who  printed 
It  verbatim  in  the  stenographic  characters  Id 
a  book  teaching  his  system  of  stenography. 
The  Injunction  was  granted,  following  Aber- 
nethy V.  Hutchinson.  1  Hall  ft  T.  28.  S  L.  J.  Cb. 
209,  which  was  slightly  distinguished.  Kay,  J., 
put  the  Judgment  on  the  ground  that  there  wa» 
an  Implied  contract  that  any  notes  the  audtenco 
might  taJce — and  they  were  at  liberty  to  do  so 
to  any  extent  for  their  own  use  or  to  refresh 
their  memory, — should  not  be  published  for- 
profit.  Nicola  v.  Pitman  (1884)  L.  R.  26  Ch. 
Dlv.  374,  53  L.  J.  Ch.  N.  B.  552,  50  L.  T.  N. 
S.  2.14,  32  Week.  Rep.  631.  48  J.  P.  S49. 

The  Houfe  of  Lords  In  1887  held  that  tbr 
oral  delivery  of  lectures  by  a  university  pro- 
fessor to  his  class  for  the  customary  tultloB> 
fees  Is  not  a  publication  thereof  so  as  to  en- 
title anyone  to  print  and  publish  them  without 
his  consent.  Calrd  v.  Sime.  57  L.  T.  N.  S.  634. 
86  Week.  Rep.  199,  L.  R.  12  App.  Cas.  326,  ST 
L.  J.  P.  C.  N.  8.  2. 

Lord  Watson  said :  The  only  question  which 
we  have  to  decide  Is  whether  the  ora)  delivery 
of  tbe  appellant's  lectures  to  the  students  at- 
tending his  dasi  Is  In  law  equivalent  to  com- 
munication to  the  public. 

Information  of  stock  transactions  and  market 
reports  furnished  on  sheets  of  letterpress  and 
by  printed  tapes  running  from  stock  ticker*' 
operated  by  telegraph  to  subscribers  only  for 
tbeir  personal  use,  Is  not  puMlabed  by  private 
manuscript.  Exchange  Teleg.  Co.  t.  Orcgory 
[1896]  1  Q-  B.  147,  65  L.  J.  Q.  B.  N.  &  262.  74 
L.  T.  N.  B.  88. 

An  owner  of  copyrighted  books  lllastmted 
witb  cuts  of  carriages  from  drawings  made  by 
himself,  carrj'lng  on  a  business  of  fumlshlng- 
coples  of  such  Illustrations  to  carriage  dealers 
for  advertising  purposes,  and  sometimes  supply- 
ing them  witb  the  electro  platea  of  blocks  to 
print  from  themselves,  Is  entitled  to  restrain 
a  stranger  in  possession  of  such  electro  pistes 
from  outking  prints  therefrom,  though  by  per- 
mission of  a  dealer  who  had  been  supplied  with 
them  without  restrictions.  Cooper  T.  StepbenK 
[1890]  1  Ch.  647.  64  L.  J.  Cb.  408. 
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And  the  American  cues  of  no  pabllektltm  an 
the  followlnsi 

A  chart  of  an  ocean  shoal  le  not  dedicated 
to  the  public  by  making  a  cop7  ot  It  for  a 
United  States  oiQcer  for  the  use  of  the  navy 
depitrtment,  and  to  presenre  Its  InCurmatlon 
amons  the  public  archive*.  Blunt  t.  Patten, 
2  Falne,  a»3,  Fed.  Caa.  No.  1,S78. 

An  author  does  not  lose  his  common-law 
rights  In  an  unpublished  manuscript  drama 
merely  by  filing  a  copy  of  the  title  page  as  a 
preliminary  to  the  obtaining  ot  a  copyright. 
Jonea  t.  Thome  (1848 j  1  N.  T.  Legal  Obs.  408. 

The  use  for  sereral  years  by  the  author  of  his 
own  onpubllshed  manubcrlpt  system  of  book- 
keeping as  a  manual  for  Instructing  bis  pupils, 
the  latter  having  tbe  privilege  of  studying  and 
copying  parts  of  the  manuscript  under  his  dl- 
roedon,  and  being  at  liberty,  too,  to  copy  tbe  «n- 
tlr»  manuscript  for  their  own  Instruction,  Is 
not  a  publication  or  abandonment  so  as  to  de- 
prive tbe  author  of  his  common-law  rights. 
Bmrtlette  Crittenden  (1847)  4  McLean,  SOO, 
Vad.  Can.  No.  1,083  (1848)  S  McLean,  82,  Fed. 
CasL  No.  1,070. 

Tbe  seizure  and  taking  from  his  possession  of 
an  author's  unpublished  manuscript  by  a  sher- 
iff on  execution,  where  the  author  regains  It 
without  any  sale  having  been  made,  Is  not  an 
abandonment  or  dedication  to  the  public,  and 
does  not  affect  the  owner's  common-law  rights. 
Banker  v.  Caldwell,  8  Hlnn.  04,  Oil.  4S. 

Whether  a  prevloua  publication  would  have 
Itrecluded  the  author  from  taking  oat  a  copy- 
right  I  have  no  occasion  now  to  consider,  be- 
cause acting  or  repreaentlng  Is  not  a  publica- 
tion. It  has  been  ao  decided  In  England  both 
npon  tbe  question  of  Infringement  and  upon  the 
question  of  dedication  to  the  public.  And  our 
statute  (1869,  chap.  189)  assumes  the  doctrine 
tliat  repreaentatlon  la  not  publication.  Roberta 
T.  Uyen,  28  Uontb.  L.  B«p.  808,  Sprafoe,  J., 
1860. 

The  reading  of  a  mannscrlpt  lecture,  or  per- 
formance of  a  manuscript  play,  in  public  by 
the  author  does  not  confer  npon  the  hearer  any 
title  to  the  mannsciipt,  or  to  the  unauthorlced 
nae  of  a  copy  which  may  snrreptltlonsly  or  ae- 
ddentally  pass  Into  his  hands.  Bouclcault  r. 
rox  (1862)  S  Blatcbf.  87,  Fed.  Cas.  No.  1,601, 
Shipman,  J.  In  tbat  case  the  play  was  written 
to  order,  and  presented  in  public  by  the  au- 
thor and  his  wife  for  hire  under  an  agreement 
to  permit  and  act  In  Its  performance  at  that 
theater  as  long  as  It  should  run ;  yet  It  was 
he!d  to  be  no  publication. 

Instructing  those  who  choose  to  pay  to  ac- 
qolre  It  In  a  secret  art  or  process  of  brewing, 
aiming  to  Improve  tbe  keeping  qualities  of  beer, 
the  method  not  being  published,  although  pat- 
entable. Is  not  abandoning  or  dedicating  It  to 
the  public.  Hammer  v.  Barnes  (1863)  26  How. 
FT.  174. 

The  pabite  performances  of  a  play  never  print- 
ed, but  kept  in  manuacrlpt,  one  set  In  England 
for  tbe  authora  benefit  and  under  his  special 
license,  and  others  In  the  United  States  under 
Us  special  assignment,  do  not  amount  to  pub- 
lication or  an  abandonment  to  the  pnbllc.  And 
tbia  is  ao  notwithstanding  the  Bngllah  courts 
eonstrue  thtir  statute  of  6  A  6  Viet.  chap.  45, 
I  20.  as  making  It  a  publication  of  a  play  when 
it  Is  publicly  represented.  Crowe  T.  Aiken,  2 
Blss.  210.  Fed.  Cas.  No.  8,441. 

In  1870,  the  New  York  supreme  eonrt  at  spe* 
dai  term  (Cardoso,  J.)  held,  on  demurrer  to  a 
eomplaint  sod  a  motion  to  dissolve  an  injunc- 
tion on  affidavits,  that  defendant  was  not  en- 
titled to  publish  and  sell  photographs  of  an  oil 
painting  because  the  artist  had  granted  the 
rljcht  to  reproduce  it  in  engravIngB,  chromo- 
lltfaographi^  and  photographs,  or  In  any  other 
SI  L.  R.  A. 


manoer  not  a  replica  In  oils,  to  another  wh» 
bad  published  a  chromo-Iilbograph  and  a  pho- 
t<^aph  of  It.    Oerlel  v.  Wood,  40  How.  Pr.  10. 

Lectures  and  plays  ore  not,  by  their  public 
delivery  or  performance  Id  the  presence  of  alt 
who  cboose  to  attend,  so  dedicated  to  the  pub- 
lic tbat  they  can  be  printed  and  published  with- 
out tbe  author's  permission.  It  does  not  give- 
the  hearer  any  title  to  the  manuscript  or  a  copy 
of  It,  or  a  right  to  the  use  of  a  copy.  The 
manuscript  and  right  of  the  author  therein  are 
BtUl  within  tbe  protection  of  tbe  law  the  same 
as  If  they  had  never  been  communicated  to  tbe 
public  In  any  form.  Palmer  v.  DeWltt  (l872j 
47  N.  T.  S32.  7  Am.  Rep.  480,  Allen,  J.  And  in. 
the  same  opinion  It  Is  further  said ;  The  per- 
mission to  act  a  play  at  a  public  theater  does- 
not  amount  to  an  abandonment  by  the  author 
of  his  title  to.  or  to  a  deiUcatlon  oS,  It  to  the- 
public.  • 

A  dramatic  author  who  has  not  printed  but 
has  permitted  and  procured  his  play  to  be  per- 
formed in  public  for  his  own  beneflt  In  a  spe- 
cially eelected  theater,  has  neither  published 
nor  abandoned  It  to  the  public.  His  right  to- 
retain  and  use  his  play  In  this  situation  Is  a 
common-law  right,  but  one  which  the  UnlteiS 
States  courts  have  not  Jurisdiction  to  enforce- 
as  against  8  citlsan  ot  the  same  state.  Boucl- 
cault V.  Hart  (1876)  18  Blatehf.  47,  Fed.  Cas. 
No.  1.692. 

Transmitting  words  and  Ideas  by  telegraphi 
does  not  differ  in  principle  from  transmitting 
them  by  written  manuscript.  Telegrams  are- 
like  letters;  hence,  furnishing  news  quotations 
by  stock  tickers  to  limited  and  special  subscrib- 
ers tor  their  private  and  personal  use  only  Is- 
not  a  publication  thereof,  nor  a  dedication  or 
abandonment  to  tbe  public.  Klernan  t.  Man- 
hattan Quotation  Teleg.  Co.  (1876)  60  How.  Fr. 
194,  Van  Brunt,  J. 

Reading,  exhibiting,  or  performing  an  nnpnb-- 
lisbed  manuscript  work  will  permit  tbe  observ- 
er or  hearer  to  appropriate  for  himself  so  much 
as  his  memory  may  be  capable  of  retaining,  but 
will  not  allow  blm  to  appropriate  and  use  the 
entire  composition  with  Its  Incidental  stage  ac- 
companiments. Tbat  right  still  remains  In  the- 
author.  French  T.  Maguire  (1878)  66  How.  I'r. 
471.  Daniels,  J. 

The  production  of  an  opera  by  the  author- 
and  composer's  licensee  on  the  stage,  never- 
printed  but  kept  always  In  manuscript,  only 
Bofflclent  copies  thereof  t>elng  made  as  were- 
requisite  for  proper  rehearsal  and  performance. 
Is  not  a  publication,  and  gives  no  right  to- 
print.    Gilbert  v.  Bacher  (1880)  9  W.  N.  C.  14. 

Tbe  owner  of  an  unprinted  manuscript  drama 
tor  which  he  has  no  statutory  copyright,  who 
has  exhibited  or  performed  It  before  the  gen- 
eral public  for  money,  is  entitled  to  restrain  Its- 
unauthorlKed  representation  by  another  who- 
has  acquired  his  copy  by  memorization  from  at- 
tendance at  the  author's  performances  without 
artificial  aid  and  without  fraod.  Tompkins  r. 
Halleck,  138  Mass.  82,  43  Am.  Rep.  460. 

This  case  Is  especially  noteworthy,  since 
Devens,  J.,  writing  (1882),  critically  examlnes- 
all  the  earlier  cases  on  the  topic,  and  delib- 
erately holds  Keene  t.  Kimball,  16  Gray,  046, 
77  Am.  Dec.  426,  nnsonnd. 

Tbe  law  la  now  too  well  settled  to  reqnlre- 
the  citation  of  authorities,  that  tbe  playing  of 
a  dramatic  comi;>osltlon  Is  not  such  a  publica- 
tion as  makes  the  composition  poblle  property. 
Aronson  v.  Fleckenstein  (1886)  28  Fed.  Bep. 
76,  blodgett,  J. 

The  abandonment  of  a  pump  to  the  public  l» 
not  a  dedication  ot  the  patterns  from  which  it 
Is  made  when  these  cannot  be  reprodnced  fM>i» 
the  pump  Itself.  Tabor  t.  Hoftman,  118  N.  Y- 
30.  28  N.  H.  18.  r^r\r\n]f> 
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The  printing  of  a  limited  number  of  copies 
of  an  opera  for  the  private  uee  of  the  perform- 

era  Id  learning  their  parte  Is  not  each  a  publi- 
cation as  will  terminate  the  author'i  common- 
law  rlgbta.  French  t.  Ereltng,  68  Fed.  Oep. 
«21. 

The  eale  of  a  painting  b7  the  artist,  and  of 
the  original  study  or  sketch  from  which  It  was 
made,  with  express  reservation  of  the  copy- 
rlsht,  the  exhibiting  of  the  picture  In  a  Balon 
(the  public  not  being  pennltted  to  copr  it),  and 
the  publication  in  the  salon  catalogue  of  a  cray- 
on sketch  of  It,  do  not  altogether  amount  to  an 
abandonment  or  dedication  to  the  public,  nor 
end  the  artist's  common-law  rights.  Werck- 
melster  v.  Springer  Lithographing  Co.  (1894) 
•AS  Fed.  Rep.  808. 

The  fact  that  a  lecturer  permitted  a  newspa- 
per to  print  abridged  reports  of  eight  out  of  a 
course  of  twelve  lectuVes  is  not  such  an  aban- 
-donment  to  the  public  as  will  Justify  a  pul>- 
Ilaber  in  Issuing,  against  the  will  of  the  author, 
a  garbled  edition  of  these  eight  as  the  entire 
•course  of  lectures.  Drununond  T.  Altemna 
(1894)  60  Fed.  Bep.  888. 

An  original  essay  In  the  form  of  a  report  of 
a  committee  of  an  Incorporated  professional  so- 
■clety,  read  at  a  public  meeting  of  the  body  at 
whiRh  nonmembers  were  present  (though  not  by 
Invitation  to  the  general  public  and  with  no 
proof  that  they  were  not  exhibitors  and  payers 
of  admission  fees)  delivered  In  manuscript  to 
the  oAcers  of  the  society  for  publication  by  It 
In  Its  proceedings,  does  not  constitute  a  publica- 
tion or  dedication  to  the  pablle,  and  while  it 
remains  In  manuscript  the  corporation  may  pre- 
vent the  publication  of  excerpts  from  it  with- 
out Its  consent.  New  Jersey  State  Dental  8oc 
T.  Dentaenra  Co.  (1898)  67  N.  J.  Bq.  698,  41 
AtL  672.  Bterenib  Y.  C. 

VI.  I»frinffem»HU, 

There  is,  of  course,  no  distinction  t>etween  an 
Infringement  of  the  right  at  common  law,  and 
tlie  copyright  under  the  statute  in  literary  or 
artistic  works,  and,  as  the  greater  nnmber  of 
■cases  are  found  to  arise  under  statutes,  no  ex- 
haustive list  is  to  be  looked  for  here.  Those 
which  have  arisen  In  respect  of  common-taw 
Ti^ta  only,  divide  into  several  classes  which  It 
■will  be  orderly  to  consider  separately. 

a.  Samet  or  designatlona. 

In  1808  an  Injunction  Issued  against  the  con- 
tlnoed  publication  of  a  magastne  under  its  old 
-titles  with  the  added  words  "New  Series,  Im- 
proved," where  Its  owner  had  contracted  with 
■another  publisher  to  Iseue  future  numbers  after 
the  termination  of  the  original  agreement  with 
the  infringer.    Hogg  v.  Klrby,  8  Ves.  Jr.  215. 

Although  the  owner  of  a  copyrighted  book 
long  out  of  print  does  not  object  to  the  pah- 
lltvtlon  of  a  serial  under  the  same  title,  be  may 
none  the  less  prevent  a  subsequent  publication 
of  it  in  complete  form,  as  bis  chosen  title  is 
a  material  part  of  his  work,  and  has  not  been 
lost  by  failure  to  protest  against  the  serial 
publication.  Weldon  v.  Dicks,  89  L.  T.  N.  8. 
467,  L.  R.  10  Ch.  Div.  247,  48  L.  3.  Ch.  N.  8. 
201,  27  Week.  Rep.  639. 

On  the  other  hand,  under  the  United  States 
copyright  laws  a  title  la  not  protected  sepa- 
rately from  the  magaxlne  which  bears  It,  and 
no  action  lies  for  an  Infringement  of  the  title 
alone,  provided  the  public  Is  not  deceived.  Os- 
good V.  Alien  ilSi2)  Holmes,  187,  Fed.  Cas.  No. 
10,603. 

But  the  presentation  of  a  different  play  un- 
der the  same  title  as  a  eoinrrlghted  one  la  not 
permissible.  Shook  t.  Wood  (1878)  10  Phlla. 
ITS.  This  was  the  "Two  OrpbaniT'  case,  and 
.61  L.  R.  A. 


Involved  an  English  version  of  a  Frsnch  play 
copyrighted  by  its  owner,  and  an  attempt  to 
produce  under  the  same  title  a  translation  ot 
another  French  drama.  The  element  of  pnbUe 
deception  came  into  play. 

There  is  no  liteary  property  In  a  pseudonym, 
merely  as  such.  Its  proprietor  may  prevent 
the  publication  under  It  of  matter  that  he  did 
not  write,  but  not  matter  that  he  has  abandoned 
to  the  public.  His  rights  are  no  greater  or  dif- 
ferent than  wllh  respect  of  bis  true  name, 
Clemens  v.  Belford  (1883)  11  BIss.  409,  14 
Fed.  Rep.  728. 

The  owner  of  an  unpublished  manuscript 
operetta,  the  libretto  of  which  is  adapted  from 
an  old  play,  but  which  has  been  given  a  new 
and  distinctive  name,  is  entitled  to  enjoin  the 
performance  of  another  operatic  adaption  from 
the  same  play  under  his  chosen  designation, 
although  the  songs  and  piano  score  have  been 
published  under  such  title,  and  are  public  prop- 
erty. Aronson  v.  Fleckensteln,  28  Fed.  Bep. 
73. 

The  law  Is  now  well  settled  that  the  playing 
of  a  dramatic  composition  is  not  a  publication ; 
and  I  think  it  equally  clear  that  an  author  who 
has  given  a  particular  title  or  name  to  bis  com- 
position Is  entitled  to  have  that  name  protected. 
/Hd.,  Kodgett,  3.,  1886. 

A  fair  abridgment,  not  a  servile  Imitation 
but  the  product  of  the  original  painstaking  la- 
bor of  selection  and  condensation,  la  not  an  In- 
fringement of  a  literary  work.  Gyles  v.  Wil- 
cox (1740)  2  Atk.  141,  Lord  Hardwicke. 

In  1822  It  was  held  that  an  alteration  and 
abridgment  of  Byron's  "Marino  Fallero"  for 
representation  on  the  stage  for  profit,  the  poem 
having  been  previously  printed  and  placed  on 
sale,  could  not  be  prevented.  But  this  was  be- 
cause the  statute  of  Anne  did  not  afford  pro- 
tection in  such  a  case.  The  subsequent  English 
statute,  S  A  4  Wm.  IV.  chap.  15,  was  Intended 
to  remedy  this.  Hurray  t.  BlUston,  6  Bam.  * 
Aid.  657.  1  Dowl.  k  R.  299. 

e.  TroMslaflotM. 


In  one  easB,  at  least,  It  has  been  held  that  a 
translation  of  a  copyrighted  book  Into  another 
language  is  not  au  infringement  of  the  English 
work,  although  there  ■  existed  an  authorised 
translation  of  it  in  the  aame  language.  The 
controversy  arose  over  a  version  of  Uncle  Tom'a 
Cabin  In  Oerman,  In  disposing  of  it  the  court 
(Orler,  J.,  1853)  said:  The  claim  of  literary 
property  after  publication  cannot  be  in  the 
ideas,  sentiments,  or  the  creations  of  the  imag- 
ination dissevereid  from  the  language.  Idiom, 
styles  or  outward  semblance  and  exhibition  of 
them.  His  exclusive  property  cannot  be  vested 
in  the  author  as  abstractions,  but  only  In  the 
concrete  form  which  he  has  given  them  and  the 
language  in  which  he  hns  clothed  them.  When 
he  has  sold  his  book  the  only  property  which 
be  reserves  to  blmself,  or  which  the  law  gives 
to  him.  Is  the  excl'islve  right  to  multiply  the 
copies  of  that  particular  combination  of  char- 
acters which  exhibits  to  the  eyes  of  another  the 
Ideas  Intended  to  be  conveyed.  Now  a  "book" 
necessarily  conveys  the  Idea  of  thought,  or  con- 
ceptions clothed  In  language  or  In  musical 
characters,  written,  printed,  or  published.  Its 
identity  does  not  consist  merely  in  the  ideas, 
knowledge,  or  Information  communicated,  but 
la  the  same  conceptions  clothed  In  the  same 
words  nhlch  make  It  the  same  composition.  A 
"copy"  of  a  book  must  therefore  be  a  transcript 
of  the  language  In  which  the  ^ceotlopfli^tlM 
Digiiized  by  VjUO^It 
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■astlior  an  eloth«d:  of  sontethlnc  printed  and 
«ntN>dl«d  in  a  tangible  shape.  The  same  con- 
ceptlona  dothed  In  another  language  cannot 
conHtltute  the  same  composition,  nor  can  It  be 
called  a  transcrliit  or  "cop;"  of  the  tame 
"book."  Hence  In  questions  of  Infringement 
the  inqnlrj  Is  not  whether  the  defendant  has 
used  the  thonghtB,  conceptions,  information, 
«r  dlscoverlea  promulgated  by  the  original,  bnt 
whether  hla  composition  may  be  conaidered  a 
aew  work  requiring  Invention,  learning,  and 
Judgment,  or  only  a  mere  transcript  of  the 
-whole  or  parts  of  the  original  with  merely  color- 
-able  variation.  Ueuce.  also,  the  many  cases  to 
be  toned  In  the  reports  which  decide  that  a  bona 
Ode  abridgment  of  a  book  is  not  an  Infringe- 
ment of  the  copyright.  Stowe  v.  Thomas,  2 
WaU.  Jr.  M7,  Fed.  Cas.  No.  13,S14. 

d.  Keproduotlofw, 

The  opinion  Just  quoted  from  states  the 
■gsnerally  accepted  rule  concerning  Imitations, 
4L  e.,  to  constitute  an  Infringement  the  repro- 
duction must  be  something  more  than  a  plag- 
iarism :  It  must  be  a  palpable  Imitation,  a  mere 
paraphrase  when  nut  a  literal  copy.  When  the 
Terblage  of  the  author  and  his  sequence  of 
thooght  are  directly  copied  there  Is  no  difficulty, 
but  other  cases  are  not  so  easy  to  decide. 

In  1606  Lord  Etdon,  thon^  be  thought  It 
■Auigerons  to  carry  the  doctrine  of  ooprrlght  too 
far,  and  led  by  bis  turn  of  mind  to  a  different 
eoncluslon,  nevertheless  enjoined  the  publica- 
tion of  an  l£ast  India  Civil  List  Directory,  con- 
strained thereto  by  what  he  found  to  be  the 
•atabllsbed  law.  He  examined  the  eases  and 
found  every  one  sustained  on  the  ground  that 
the  pirated  chronology,  map,  chart,  road-book, 
-atc-f  was  a  colorable  Imitation,  and  not  an  orig- 
inal work,  though  made  up  of  materials  open 
to  alL  Matthewion  t.  Stockdale.  12  Ves.  Jr. 
^3. 

In  1830  a  gazetteer  was  found  to  be  made  op 
In  part  of  copied  and  partly  of  original  matter, 
-and  enjoined  as  a  piracy.  Lewis  v.  Fullarton, 
2  Beav.  6,  3  Jur.  669. 

Charles  Reade  at  drat  wrote  a  play  called 
"Gold,"  and  afterwards  a  novel  "Never  too  Lat;e 
to  Mend"  with  the  same  plot  and  many  of  the 
scenes  and  much  of  the  dialogue  from  the 
drama :  and  a  dramatization  of  the  novel  by 
■a  playwright  who  had  never  seen  the  play  or  a 
copy  of  It  was  held  an  infringement  of  the  play 
feseaoso  It  contained  passages  common  to  it  and 
the  novel.  Beade  v.  Lacy  (1&61)  1  Johns.  & 
U.  S24,  SO  L.  3.  Ch.  N.  S.  655,  7  Jur.  N.  8.  463, 
-4  L.  T.  N.  8.  354,  9  Week.  Rep.  531. 

A  copy  oC  a  work  la  not  saved  from  being  an 
tefrfngement  by  reason  of  the  original  being  a 
mere  condensed  compilation  of  public  recorda. 
Banker  t.  Caldwell  (1859)  8  Minn.  94,  Oil.  46. 

And  where  an  alleged  imitative  play  was  de- 
fended upon  the  ground  that  It  was  an  Inde- 
pendent and  original  dramatisation  of  the  story 
■«a  which  the  Brst  play  was  founded,  It  was  held 
■a  irtracy  when  It  appeared  to  contain  matter  in 
the  other  play,  and  not  In  the  story,  French  t. 
Conelly  <1875)  1  N.  Y.  Week.  Dig.  196. 

That  a  certain  class  of  Information  Is  open 
to  ail  who  seek  it  is  no  answer  to  a  claimed 
right  of  property  in  such  Information  by  one 
who  at  hla  own  eipeose  and  by  hid  own  labor 
tias  collected  It.  One  may  Impress  upon  ma- 
terials open  to  all  the  world  a  right  of  property 
when,  as  the  result  of  bis  own  efforts  and  ex- 
penditure^ he  has  collected  and  reduced  them 
to  a  form  Ber>lceable  to  the  public.  This  does 
not,  however,  preclude  another  person  fnnn  col- 
lecting Independently,  by  his  own  diligence,  the 
.same  materials,  and  utillElng  them  as  he 
chooses.  Kleman  v.  Manhattan  Quotation 
-Tttlflff.  Co.  (1876)  60  How.  Pr.  194,  Van  Brunt,  J. 
41UIL  A. 


The  copyright  of  a  painting  protects  alt  re- 
productions of  It  by  the  owner,  and  is  Infringed 
when  the  latter  are  copied  without  his  coosent 
by  one  who  never  saw  the  original  picture. 
Scbmnacher  t.  Schwenke,  80  Fed.  Bep.  600. 

a.  Origintaa. 

1.  Author'*  ovm  obtained  tumpttttotulp. 

Th\8  class  of  cases  does  not  always  depend 
exclusively  on  the  principles  governing  literary 
property,  but  there  Is  a  close  relation  thereto 
In  some  of  them. 

It  was  held  In  1831  that  the  surreptitious  re- 
tention of  some  of  the  plates  taken  from  an 
original  copyrighted  engraving  by  one  employed 
to  make  the  plate  and  print  the  copyright  edi- 
tion, and  the  subsequent  putting  on  the  market 
for  sale  of  the  held-ont  platea  In  competition 
with  the  othdr  originals,  was  not  to  be  pre- 
vented by  Injunction  as  an  invasion  of  copy* 
right,  was  not  a  literary  piracy,  but  was  rather 
a  fraudulent  breach  of  contract.  Murray  v. 
Ueath,  1  ]3arn.  A  Ad.  S04. 

But  donbtless  the  form  In  which  the  action 
was  presented  had  a  controlling  influence,  as 
cases  since  based  on  similar  facts  uphold  the 
right  to  Injunctive  relief. 

This  was  the  case  In  Prince  Albert  v.  Strange 
(1848)  2  De  G.  *  S.  632,  18  Jur.  507,  sapro.  . 

And  80,  too,  In  1887  In  another  ease  it  ma 
held  that  where  the  plaintiff  owning  a  picture 
ordered  the  defendant  to  make  2,000  copies  of 
It  for  him,  and  defendant  executed  the  order 
and  at  the  same  time  made  a  numtier  of  addi- 
tional coplea  for  himself,  which  he  sent  Into 
England  and  put  on  aale  before  the  plaintiff  got 
around  to  registering  his  pictures  under  tbe 
copyright  acts,  there  could  be  no  recovery  of 
the  statutory  penalties;  but  that  there  was  a 
good  action  for  damages,  and  relief  by  injuno- 
tlon  might  be  had  as  well.  Tuck  r.  Prlester, 
L.  B.  19  q.  B.  Div.  620,  56  L.  J.  Q.  B.  N.  8. 
553,  36  Week.  Bep.  93,  52  J.  P.  218,  Modifying 
L.  K.  10  Q.  B.  Dlv.  43,  where  defendant  succeed- 
ed. 

2.  Independent  creatioiu. 

It  Is  not  an  Infringement  of  copyrighted 
ifusic  to  make  a  perforated  sheet  of  paper 
which,  when  used  in  connection  with  a  mechan- 
ical organ,  produces  the  same  tnne.  Kennedy 
V.  McTammaoy,  33  Fed.  Rep.  584. 

The  copyright  of  a  map  of  New  York  Is  not 
Infringed  by  a  map  of  Philadelphia  made  ac- 
cording to  the  same  general  scheme,  system  of 
colors,  signs,  etc.  Perris  v.  Hexamer  (1878) 
99  U.  8.  674,  25  L.  ed.  308. 

It  is  not  an  Invasion  of  the  common-lav 
rights  of  tbe  anthor  of  aa  unpublished  work  of 
restricted  circulation — In  this  case  a  book  of 
mercaattle  credit  ratings — to  produce  another 
work  on  the  same  general  plan,  scheme,  and  of 
like  character,  not  a  eop7  bat  compiled  fnnn 
original  sources  for  another  locality.  Bomril 
T.  Chown  (1895)  69  Fed.  Bep.  993. 

8.  Oombinatton*. 

The  case  of  Carte  v.  Ford,  15  Fed.  Rep.  430. 
supra,  held  that  the  owner  of  an  opera  (lo- 
lantbe)  could  not  prevent  Its  pnbilc  performance 
without  his  consent  when  there  had  been  a  pub- 
lication of  the  full  piano  and  vocal  score  and 
tbe  libretto,  and  nothing  but  the  orchestration 
kept  In  manuscript,  where  the  orchestral  score 
had  been  Independently  made  up  from  tbe  piano 
score  by  a  skilled  musician  employed  for  the 
purpose. 

While  It  cannot  be  said  that  that  decision  la 
nnsound  In  the  light  of  the  facts -there  before 
the  court.-so  mnch  ogiJIfgeait^fMWJgl© 
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•o  little  of  It  reserved. — ret  aeveral  otber  cases 
Kinewliat  Impair  Its  force.  - 

In  1877,  foL-  Inslaaoe,  the  Engllsb  trll)un8l8 
bad  occasion  to  consider  a  almllar  question.  In 
a  catie,  however,  wblch  realty  turned  upon  tbe 
provlalous  of  EDglisb  statutes  and  the  conven- 
tion with  France,  and  arlalns  over  Offeobacb'a 
Opera,  "Vert-Vert."  The  court  In  tbe  first  In- 
stance  (Bacon.  V.  C,  46  L.  J.  Cb.  N.  &  726,  36 
L.  T.  N.  8.  018,  25  Week.  Rep.  745)  held  that 
tbe  case  depended  wholly  upon  statute,  and 
there  bad  been  a  technical  failure  to  comply 
with  Us  terms,  and  hence  tbe  plaintiff  could  not 
recover.  In  that  case  the  defendant  bad  made 
up  an  orchestration  from  tbe  published  piano 
score,  tbe  entrj  of  which  was  claimed  to  be  de- 
fective. This  decision  was  reversed  on  appeal, 
,  and  Lord  Theslger,  writing,  said :  There  Is  an 
Infringement  of  an  opera  when  a  sDbstantlal 
and  material  part  of  tbe  maslc  of  the  composer 
Is  perforDied,  even  though  tbe  operatic  score 
may  have  been  obtained  by  Independent  labor 
bestowed  upon  the  unprotected  pianoforte  score. 
And  again :  There  Is  scarcely  any  populu: 
opera  tbe  Kore  of  which  Is  not  written  wltbln 
a  abort  time  after  tbe  first  performance  ar- 
ranged for  tbe  piano,  and  If  by  reconversion  of 
tbe  piano  arrangement  Into  an  operatic  score, 
a  task  which  could  be  executed  by  any  skilled 
musician,  and  performance  of  that  score,  tbe 
penalties  of  Infringement  could  be  escaped,  the 
protection  flven  to  operatic  composltlooa  would 
ba  almost  nugatory.  Boosey  ▼.  Falrlle,  L.  R. 
7  Ch.  DIv.  801,  47  L.  J.  Cb.  N.  8.  1S6,  'M  Week. 
Bep.  178. 

And  there  was  an  affirmance  In  1879  in  tbe 
House  of  r^rds  and  Privy  Conncll.  L.  B.  4 
Ai.p.  Cas.  711.  48  L.  J.  Cb.  N.  8.  697,  41  L.  T. 
N.  6.  73.  28  Week.  Bep.  4. 

In  1881)  an  Injunction  Issued  against  the  pab- 
llcatlon  of  the  music  of  the  Pirates  of  Penzance, 
all  of  which  bad.  however,  been  kept  In  nnpnb- 
llshed  manuscripts,  only  safllcient  copies  being 
made  for  rehearsals  and  performances,  although 
all  of  the  music  complained  of  was  original  work 
except  tbe  upper  line  of  the  score,  which  was  a 
remembered  melody.  Gilbert  v.  Bacher,  9  W, 
N.  C.  14,  gupro. 

In  1882,  Tuley,  Chancellor  In  circuit  conrt 
for  Cook  county.  III.,  in  Goldmark  v.  Collmer, 
Issued  an  'njunction  against  the  public  perform- 
ance of  an  opera,  where  the  piano  score  bad 
been  published,  although  besides  the  orchestra- 
tion the  book,  too,  bad  been  kept  In  manuscript. 
The  chancellor  was  clear  that  one  making  an 
Independent  orchestration  should  be  restrained 
from  using  It  against  the  will  of  the  owner  of 
the  original  opera,  and  asserted  that  by  the 
common  law  a  composer  had  the  right  to  have 
his  opera  represented  on  the  stage  with  Just  the 
combination  of  musical  instruments  he  had  ar- 
ranged for  It,  notwithstanding  he  had  published 
a  partial  score.  Tbe  case  is  unreported,  but 
cited  and  distinguished  in  Carte  v.  Ford,  15 
Fed.  Dep.  446. 

A  decision  by  Judgs  Lowell  In  1888  directly 
contrary  to  Carte  v.  Ford  Is  referred  to  and  dis- 
approved. It  Is  to  tbe  effect  that  the  publi- 
cation of  the  book,  piano  score,  and  marginal 
notes  of  an  oratorio  gives  no  right  to  produce 
an  Independent  orchestration  (the  original  hav- 
ing been  kept  in  manuscript),  and  publicly  per- 
form tbe  work  without  the  consent  of  the  own- 
er of  the  original  composition.  Thomas  v,  X,en- 
Boa,  14  Fed.  Bep.  849. 

And  the  like  question  was  somewhat  involved, 
and  the  same  views  expressed,  In  Aronson  v. 
Fleckenbtein,  28  Fed.  Rep.  76,  aupra. 

And  la  tbe  New  Jersey  case  In  1887,  Van 
Fleet.  T.  C,  uses  this  language :  To  Ulnstnte, 
If  the  composer  of  an  orchestral  score  of  an 
opera  arranges  Us  acora  for  ni*  on  tba  piano 
S1L.il  A. 


either  In  whole  or  In  part,  and  then  caoses  hls- 
arrangement  to  be  published,  he  thereby  do- 
nates hia  music  to  the  public  for  use  on  the 
piano,  but  that  is  the  whole  extent  of  bis  gift, 
lie  does  not  thereby  aulborlxe  another  composer 
to  make  a  new  orchestration  of  his  music,  anft 
perform  in  public  for  profit.  Aronson  v.  Eiaker, 
43  N.  J.  Eq.  365,  12  All.  177. 

And  in  1888  a  Federal  court  composed  of 
Field  of  tbe  United  States  Supreme  Court  and 
Sawyer  and  Hoffman,  JJ.,  held  that  tbe  public- 
performance  of  an  opera  made  up  from  a  pub- 
lished European  piano  score  and  a  new  or- 
chestration will  not  be  allowed  against  tbe  will 
of  the  owner  of  the  American  rights  where  there 
had  been  no  publication  or  dedication  with  hia> 
consent,  either  in  Europe  or  this  country.  Cold- 
mark  V.  Krellng,  35  Fed.  Bep.  661. 

It  is  to  be  noted,  to  be  sure,  that  some  one- 
or  another  feature  distinguishes  each  of  the 
last  cited  cases  from  Carte  v.  Ford,  15  Fed.  Bep. 
4.19,  except  Thomas  T.  Lennon,  14  Fed.  B^ 
849,  which  Is  In  direct  confllcL  So  the  point 
most  be  regarded  u  aaaettled. 

Tn.  lUmedtet. 

Tbe  customary  remedy  resorted  to.  aa  fully 
appears  from  tbe  cases  uhi  supra.  Is  an  Injunc- 
tion against  tbe  offending  work.  This  remedr 
Is  available  both  when  the  common-law  right 
and  tbe  statutory  right  are  Invaded.  Aslde- 
from  this  there  is  a  money  recovery.  In  actions- 
arising  under  the  statutes  this  takes  a  pre- 
scribed form — penalties,  account  of  profits,  etc.; 
in  eaaes  of  common-law  rlg^t  there  Is  an  a.waxtf 
of  damages  like  that  In  the  case  under  annota- 
tion, and  governed  by  the  principles  appllcabie- 
to  injuries  to  otber  Intangible  property  rights. 
The  right  to  an  injunction  may  be  lost  by  laches- 
(rlds  Souttaey  v.  Sherwood  (1817)  2  Merlv. 
48B).  and  tbe  owner  of  tbe  common-law  right 
may.  In  an  appropriate  action  brought  for  the 
purpose,  enjoin  In  bis  own  state  a  foreigner  from 
infringing  It  In  a  foreign  state  when  the  Intend- 
ing trespasser  is  found  and  personally  served 
with  process  In  the  state  of  tbe  forum.  French 
V.  Magulre  (1878)  55  How.  Pr.  471. 

To  be  sure  there  might  be  considerable  dif- 
ficulty In  punishing  tbe  defendant  If  be  dis- 
obeyed the  Injunction  and  afterwards  kept  out 
of  the  Jnrladlctlon  of  tbe  court  which  Issued 
It. 

Sometimes  there  la  another  remedy  open  to 
the  Injured  one — the  surrender  and  destruction 
of  tbe  offending  work.  Two  cases  may  be  cited 
upon  this  point  as  Indicating  Its  limitations. 

In  a  case  Id  England  In  1843  where  the  author 
having  sold  hIa  manuscript  and  cojiyrlght  t» 
one  publisher  and  then  before  publication  was 
completed  duplicated  a  chapter  from  It  for  an- 
other. It  was  held  that  he  whose  right  bad  been 
Invaded  had,  neither  at  common  law  nor  by  the 
English  statutes  as  they  then  stood,  a  right  to 
a  decree  ordering  the  Incriminated  copies  to  be 
delivered  np  to  bim.  Colbum  v.  SImms,  2  Hare, 
543,  7  Jur.  1104. 

But  where  a  dealer  bad  surreptitiously  ob- 
tained the  secret  code  of  prices  and  cost  marks, 
of  a  manufacturer  from  an  nnfaitbful  sales- 
man, and  copied  them  into  a  catalogue  presented 
him  by  tbe  maker,  he  was  compelled  to  surrend- 
er tbe  book  to  a  receiver  appointed  for  the  pur- 
pose. Simmons  Hardware  Co.  v.  Walbel,  1  S. 
D.  488.  11  L.  R.  A.  267.  47  N.  W.  814.  Her» 
the  i^nclple  of  confusion  of  goods  was  applied. 

VIII.  UahUitieB. 

Tbe  eommon<1aw  property  In  tbe  fmlti  of 
mental  labor  being  United,  ^bajutoed  jeen. 
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to  tiM  pertod  and  ■Utni  before  pabUcatlon,  tbt 
^lueatloD.  What  are  Its  liabilities  as  property} 
becomes  an  Interesting  subject  of  InQnir;. 

li  It,  like  other  personal  property,  subject 
to  the  claimi  of  creditors  and  to  bear  Its  pro- 
portion of  public  tazatlont  Can  It  be  eelied 
4uid  sold  for  aoopaynunt  of  taxes  or  upon  exe- 
-cotloa  for  debt? 

There  ftra  a  few  r^»rted  casee  that  throw  a 
Mnt  light  Qpon  theae  questlmie. 

a.  Creditors. 

One  Jariet  nye:  The  credltAra  of  an  author 
•cannot  compel  him  to  write,  or  to  publish  a 
«iook  he  has  eoi^rliAted,  or  to  glTe  up  his 
enanuecript:  possibly  tbey  cannot,  against  his 
wUI,  seize  the  books  tbemselTes,  the  ezcluslTe 
rleht  of  vending  wbicb  Is  rested  In  him  by  act 
■of  Congress,  but  when  by  Tolantary  sale  he  has 
-ooDTertcd  this  privileged  property  Into  property 
«f  a  different  eort,  the  latter  la  not  exempt. 
•Co<9er  T.  Oonn  (1844)  4  B.  Hon.  50«.  Marshall, 
-J. 

in  18T&  a  Michigan  court  composed  of  four 
Judges,  Including  Thomas  M.  Cooley,  all  concur- 
ring, held  unpuUIished  manuscrlpis,  abstract  of 
title  books,  not  the  subject  of  levy  and  sale  on 
•execution.  Dart  v.  Woodhouse.  40  Mlcb.  39B, 
S»  Am.  Kep.  S44. 

In  1852  It  was  held  that  the  right  to  print 
■and  pnbllA  a  copyrighted  map  did  not  pass 
■with  the  engraved  copperplate  from  which  It 
was  printed  un  a  sale  by  the  sheriff  on  ezecn- 
tloa.  Stephena  t.  Cady,  14  How.  6S0,  14  L. 
ta.  528. 

And  there  waa  In  1854  a  similar  decision. 
«tevena  t.  Qladtllo«,  17  How.  44T,  15  L.  ed. 
155. 

h.  TaaatUM. 
following  Dart  T.  Woodhooa^  40  Mich.  890, 


29  Am.  Rep.  544,  In  1887,  a  set  of  abstract  books 
In  manuscript  were  held  not  taxable.  In  the 
prevailing  opinion  (tor  the  court  was  divided) 
It  was  said  that  they  resembled  surveyors" 
notes,  dro^sts'  recipes,  authors'  memoranda, 
and  analogous  things  consulted  by  one  making 
an  Income  from  bis  acquired  knowledge,  use- 
ful, but  not  subject  to  seizure  or  assesemeut. 
Perry  v.  Big  Baplda,  67  Mich.  146,  84  H.  W. 
680,  Campbell,  Ch.  Sherwood,  and  Cham- 
plln,  JJ.,  concur.  Morse,  J.,  dissents.  Hald 
tbe  chief  justice  in  hia  opinion  In  that  case : 
All  civilized  governments  respect  private  man* 
uBcripts,  and  treat  them  as  not  partaking  of  the 
nature  of  property  open  to  ordinary  sale  and 
disposal.  Tho  possession  of  them  gives  no  right 
to  tbe  possessor  to  use  them  or  publish  them  un- 
less by  the  acquiescence  of  tbe  originator.  In 
his  dissenting  opinion,  Morae,  J.,  dlatingalsbea 
abstract  books,  which  he  says  are  mechanical 
productions  only,  that  anyone  of  Intelligence 
can  make,  and  not  like  authors'  manuscripts. 

In  1892  an  Iowa  court,  disapproving  Dart  t. 
Woodhouse,  40  Ulch.  SOO.  28  Am.  Kep.  544,  and 
the  last^cited  case,  adopted  tbe  views  of  Judge 
Morse  In  his  dissent,  and  held  abstract  books 
taxable,  but  In  doing  so  dlttlngnlihed  them  from 
ordinary  manuscripts  of  authors  which  have 
no  value  until  published,  and  hence  are  not  tax- 
able; but  abstract  books  have  their  highest 
value  while  they  remain  hnpublished.  Leon 
Loan  *  Abstract  Co.  v.  Leon  Bd.  oC  Bqnallia- 
tlon,  86  Iowa,  137,  17  L.  B.  A.  190,  68  N.  W. 
94. 

And  this  last  case  has  been  followed  In  1894 
In  Booth  ft  H.  Abstract  Co.  v.  Phelps.  8  Wash. 
640,  28  L.  B.  A.  864.  86  Pac.  480,  bat  no  dls- 
tlnctlun  from  authors*  literary  Dianuscrlpts  waa 
referred  to.  J.  B.  a 


NEW  HAMPSHIRE    SUPREME  COURT. 


Edward  RHOBIDAS 

V. 

City  of  CONCORD. 
<  N.  H  ) 

Am  ImSwry  to  m  aerrtint  of  m  mnnlcl- 
pal  corporation  emplor'A  on  vrnter- 

works,  by  reason  of  tbe  negligence  of  the 
municipal  authorities  In  falling  to  furnish 
him  a  reasonably  safe  place  to  work,  to  which 
he  has  s  common-law  right  under  bis  con- 
tract, gtvea  him  a  right  of  action  for  damages, 
rince  his  right,  whldi  Is  violated,  is  one 
which  i-oneems  an  Individual  only,  and  not 
one  which  affects  the  whole  community,  or  de- 
pends Id  any  way  upon  the  performance  or 
nonperformance  of  any  public  duty. 
&  IVmter  commlaalonera  to  whom  n 
city  ordlfiaoee  Intmata  tbe  entire 
mnnniTcinent  of  woter-worlcs  are  serv- 
ants of  the  city,  and  not  an  Independent 
board  for  whose  aeta  the  city  Is  not  liable, 
where  by  the  statute  which  anthorltes  the 
establishment  of  the  water-works,  the  city  is 
given  full  control,  with  the  right  to  place 


them  under  the  direction  of  a  superlatendeat 
or  board  of  oommlssionerst  whose  powers  and 
duties  may  be  prescribed  by  the  city  council. 
8.  An  notion  for  nesllcence  of  wntcr 
comnlssloncra  of  m  city  shonld  be 
bronsbt  ngnlnat  the  eftr*  and  not 
againat  the  water  prednet,  whieh  Indndea 
only  a  portion  of  the  city,  where  they  are 
officers  of  the  whole  city. 

(Poreons  and  Founi;,  J  J.,  dissent  frost  propoH- 

tion  1.) 

(March  16,  1900.) 

REPORT  by  the  Belknap  Cotinty  Court 
for  the  opinion  of  the  full  bench  of  a 
demurrer  to  an  answer  in  an  action  brought 
to  bold  defendant  liable  for  personal  in- 
juries received  by  plaintiff  while  employed 
in  defendant's  water-works  department.  De- 
murrer  ntgtained. 

The  answer  set  up  that  defendant  main- 
tained the  water-works  solely  for  fire  pur- 
puses,  and  for  tbe  benefit  of  defendant's 
citizens,  without  profit  to  the  city ;  that  the 


Nora.—- On  the  distinction  between  public 
and  private  functions  of  municipal  corporations 
In  reject  to  liability  for  negligence,  there  may 
toe  found  In  this  series  the  cases  of  Barron  v. 
Detroit  (Mk-h.)  10  L.  B.  A.  452.  and  note; 
Olhsoo  v.  Huntington  (W.  Va.)  22  L.  B.  A. 
■51  L.R.A. 


661:  Wyatt  r.  Borne  (Oa.)  42  L.  B.  A.  180: 
and  Bsberg-Ounst  Cigar  Co.  T.  Portland  (Or.) 
48  L.  B.  A.  436. 

For  earlier  case  on  the  liability  for  an  In- 
Jury  to  a  lineman  employed  by  the  city,  ste 
Pettlngell  T.  Chelsea  (Mass.)  24  X.  B.  A.  420. 
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sole  control  and  manajnement  of  the  water- 
works was  vested  in  the  board  of  comiuis- 
Bioncrs,  whom  defendant  cannot  direct  and 
control,  and  who  are  not  defendant's  agents ; 
that  the  water-works  were  estatilished  under 
statutory  authority  for  a  precinct  which  in- 
cludes only  a  portion  of  the  city,  and  is  a 
separate  quasi-municipsj  corporation  in 
whose  water-works  defendant  has  no  inter- 
est except  in  a  purely  governmental  or  leg- 
islative capacity. 

Further  faots  appear  in  the  opinion. 

Messrs.  W.  A.  Feaslee,  E.  A.  Hibbard, 
and  O.  B.  Hibbard  for  plaintilT,  in  sup- 
port of  the  demurrer: 

A  town  is  not  exempt  from  liahllity  for 
an  injuiy  occasioned  by  the  negligent  man- 
agement of  its  private  business,  merely  be- 
cauae  that  business  has  some  connection 
with  the  discharge  of  a  public  function,  or 
aids  in  the  discharge  of  a  public  function. 

Olivci'  V.  Worcester,  102  Mass.  489,  3  Am. 
Rep.  485;  Aldrich  v.  Tripp,  11  R.  I.  141,  23 
Am.  Rep.  434;  Edgerly  v.  Concord,  62  N.  M. 
8;  Eastman  v.  Meredith,  36  N.  H.  293,72 
Am.  Dec.  302;  Rowe  v.  Portsmouth,  66  N. 
H.  294,  22  Am.  Rep.  464;  Clark  v.  Manches- 
ter, 62       H.  677. 

A  municipal  corporation  owning  water- 
works or  gas-works  which  supply  private 
consumers  on  the  payment  of  toll  is  lia- 
ble for  the  negligence  of  its  agents  and  serv- 
ants the  same  as  like  private  proprietors 
would  be. 

2  Dill.  Mun.  Corp.  89  954,  981 ;  Qrimea  v. 
Kcene,  62  N.  H.  330;  Eastwum  v.  Meredith, 
36  N.  H.  284,  72  Am.  Dee.  302;  Roxoe  v. 
I'ortamtMth,  66  N.  H.  291,  22  Am.  Rep.  464; 
ildgerly  v.  Concord,  59  N.  H.  78;  Edgerly  v. 
Concord,  02  N.  H.  3;  Clark  v.  Manchester, 
(12  N.  11.  577  ;  Aldrich  v.  THpp.  11  R.  I.  141, 
23  Am.  Rep.  434;  Oliver  v.  Worcester,  102 
Mass.  489,  3  Am.  Rep.  485;  Emery  v. 
Lowell,  104  Mass.  13;  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332;  Murphy  v. 
Lowell,  124  Mass.  664;  Rand  v.  BrookUne, 
126  Mdrr.  324. 

In  all  other  states  the  rule  is  that  a 
municipal  corporation  is  liable  for  its  torts 
committed  in  the  performance  of  private 
lntwincsH,  iiltlioufrh  not,  in  general,  for  those 
fonimitted  in  the  performance  of  public 
businesti.  We  are  not  aware  of  any  case  in 
this  slate  that  holds  otherwise. 

Oilman  v.  Laconia,  66  N.  H.  130,  20  Am. 
Rep.  175;  liowe  v.  Portsmouth,  66  N.  H. 
291,  22  Am.  Rep.  464;  Hutt  v.  Manchester, 
38  N.  H.  220;  Parker  v.  Haahwi,  59  N.  H. 
402;  Vale  Mills  v.  Nashua,  63  N.  H.  136; 
Willey  V.  Portsmouth,  64  N.  H.  214,  9  Atl. 
220;  Eastman  v.  Meredith,  36  N.  H.  284,  72 
Am.  Dec.  302. 

If  a  town's  authority  to  make  a  contract 
involves  a  liability  to  be  sued  on  the  con- 
tract, it  also  involves  a  liability  to  be  sued 
for  a  tort  growing  out  of  the  contract  rela- 
tion. 

The  fiction  of  an  implied  promise  is  atlll 
in  constant  use,  and  is  made  even  where 
clearly  contrary  to  fact. 

Chauncy  v.  Yeaton,  1  N.  H.  161;  Knapp 
V.  Hobbs,  60  N.  U.  476. 
51  L.  R.  A. 


Does  justice  require  that  this  defeudanU 
should  conduct  its  private  business  free^ 
from  the  duties  imposed  on  other  water 
corporations,  or  that  it  ibould  be  snbjeet  to- 

them  T 

Does  justice  in  this  case  require  the  court 
to  invent  a  ficlitiotis  sovereignty  of  towns,.- 
and  then  a  fictitious  immumty  from  snitr 
which  would  not  follow  even  from  the  as- 
sumed sovereignty,  since  statutes  have- 
clearly  made  this  sovereign  subject  to  the- 
]jrocess  of  the  court ;  and  then  to  stop  short- 
and  refuse  to  invent  or  recognize  an  implied 
promise  to  furnish  its  servants  in  its  pri- 
vate business  with  safe  appliances,  aa  otner 
employers  are  bound  to  dot 

By  tlie  contract  of  hire  the  relationship- 
of  master  and  servant  is  Mtablished,  and  the- 
duties  of  that  relationship  immediately  at- 
tach thereto. 

A  town  is  created  by  the  state,  its  be- 
ginning, duration,  and  end  being  at  all- 
times  subject  to  the  state's  will.  As  soon- 
as  created,  it  becomes  a  legal  entity,  exist- 
ing in  a  dual  capacity.  In  one  capacity  it 
is  charged  with  a  burden  of  public  duties, 
imposed  upon  it  by  its  creator  against  its- 
wiU,  and  from  which  it  cannot  escape;  in- 
the  other  capacity,  the  private  side  (tf  ita 
corporate  life,  it  has  powers,  rigfats,  and 
duties  like  those  pcBsesaed  by,  ana  imposed 
upon,  a  natural  person  or  private  corpora- 
tion. In  its  former  capacity  a  town  may 
not  be  liable,  while  in  the  latter  it  is,  if  a 
private  indiWdual  would  be  under  the  same 
circumstances. 

1  Jaggard,  Torts,  pp.  173,  184;  Dill.  Mun. 
Corp.  9  974;  lledeman,  Mun.  Corp.  {  324,. 
at  p.  324;  Shearm.  &.  Kedf.  Neg.  S5  290  et 
seq.;  Cooley,  Torts,  2d  ed,  p,  742;  7  Thomp.. 
Corp.  9  8144;  16  Am.  &.  Eng.  Ene.  Law,  pp. 
1141  et  seq.;  4  Wait,  Act.  &.  Def.  pp.  419. 
42U,  title.  Master  and  Sertant;  Buswell,. 
Personal  Injuries,  9  68;  Eastman  v.  Here- 
dith,  36  N.  U.  284,  72  Am.  Dec.  302 ;  Orimei^ 
V.  Keene,  6S  Vf.  H.  330;  Oilman  v.  Loeonta,. 
55  N.  I[.  130,  20  Am.  Rep.  175 ;  Rowe  v. 
Portsmouth.  56  N.  H.  291,  22  Am.  Rep.  464; 
Parker  v.  Nashua,  59  N.  H.  402;  Clark  v. 
Manchester,  62  N.  H.  577 ;  Willey  v.  Ports- 
mouth, 04  N.  H.  214,  a  Atl.  220;  Small  v. 
Danville,  51  Me.  350;  Woodcock  v.  Calais,. 
06  Me.  234;  CumberUiAid  <£  0.  Canal  Corp^ 
V.  Portland,  62  Me.  504;  Moulton  v.  Hear- 
borough,  71  Me.  267,  36  Am.  Sep.  308;  BuU 
ger  v.  Eden,  82  Me.  362,  9  L.  R.  A.  206,  1» 
Atl.  829;  Winn  v.  Rutland,  62  Tt.  481; 
Welsh  V.  Rutland,  66  Vt.  228,  48  Am.  Rep. 
762;  Weller  v.  Burlington,  60  Vt.  28.  12. 
Atl.  21.T;  Oliver  v.  Worcester,  102  Mass. 
439,  3  Am.  llep.  485;  Emery  v.  Lowell,  104 
Mass.  13;  Brooks  v.  SomerviUe,  106  Mass. 
274;  Hill  V.  Boston,  122  Mass.  359,  23  Am. 
Kep.  332;  Murphy  v.  Loicell,  124  Mass. 
r>64;  Hand  v.  Brooklitie,  126  Mass.  324: 
Coan  V.  Jfurlborow^h,  164  Mass.  206,  41  N. 
E.  238 ;  Norton  T.  New  Bedford,  166  Mass. 
48,  43  N.  E.  1034;  Powers  v.  Fall  River,  16d 
Mass.  60,  46  N.  E.  408 ;  Lynch  v.  Springfield, 
174  Mass.  430,  54  N.  E.  871;  Aldrich  v. 
Tripp,  11  R.  I.  141,  23  Am.  Rep.  434;  Me- 
Caughej/  T.  Tripp,  12  R.  1.  j449 :  Wiwon  v. 
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Jfmcport,  13  R.  I.  454,  43  Am.  Rep.  35; 
Pomroy  v.  Granger,  18  R.  I.  624,  29  Atl. 
690;  Jones  v.  Hew  Haven,  34  Conn.  1;  Weed 
T.  Oreenwiohf  45  Conn.  170;  Horwalk  Gas- 
light Co.  T.  'SorwaVc,  63  Conn.  495,  28  Atl. 
32;  YaU  Mills  v.  Kashua,  63  N.  H.  136; 
Nutt  V.  Manchester,  68  N.  H.  226;  Parker 
T.  JfoMhwh  Sf)  N.  H.  402. 

The  question  to  be  considered  in  a  suit 
against  a  town  is  that  of  liability,  and  not 
of  immunity;  and  ii  there  is  no  liability, 
there  is  still  no  immunity.  Immunity  is  ut- 
ter  exemption;  want  of  liability  goes  to  the 
merits  of  the  case,  is  always  a  question 
dther  of  law,  or  of  fact,  or  of  mixed  law 
and  fact,  and  the  terms  are  not  interchange- 
able. 

Eaton  r.  Boston,  0.  4  M.  R.  Co.  51  N.  H. 
504,  12  Am.  Rep.  147;  Oilman  v.  Laconia, 
66  N.  H.  138,  20  Am.  Rep.  176. 

In  the  machinery  of  municipal  govern- 
ment, tbe  legislatures  of  the  states  have  fre- 
uently  had  occasion  to  create  boards  of  of- 
cere  for  the  performance  of  particular 
dntiea.  These  boards  are  not  in  general 
oorpmrations,  but  are  agencies  of  the  munici- 
pal eoTporaUona  in  the  sense  which  makes 
tlw  latter  liable  for  their  eontraots  and 
torts. 

1  Thomp.  Corp.  S  21 ;  Walsh  t.  New  York 
A  B.  Bridge,  96  N.  Y.  437 ;  People  v.  Detroit, 
28  Mich.  2^,  15  Am.  Rep.  202;  Rider  v. 
Portsmouth,  67  N.  H.  298,  38  Atl.  1:85. 

Defendants  were  the  legal  owners  of  the 
property;  they  occupied  and  managed  it; 
and  they  are  chargeable  with  negligence  in 
its  eare  and  management  the  same  as  any 
other  owner,  whether  the  wrong  be  oom- 
mitted  hy  himself  or  his  servants. 

Underbill,  Trusts  &  Trustees,  Wislizenus's 
Am.  ed.  428,  note;  Loring,  Trustees,  p.  26; 
Shepard  T.  Creamer,  160  Mass.  496,  36  N. 
£.  475;  Baker  v.  Tibbetts,  162  Mass.  468,  39 
N.  E.  330;  Schioab  v.  Oleoeland,  28  Hun. 
458;  Benett  T.  Wyndham,  4  De  Q.  F.  ft  J. 
£S9;  Norling  t.  AUee,  31  N.  Y.  S.  B.  412,  10 
N.  Y.  Supp.  07;  Ballon  r.  Famvm,  0  Allen, 
47;  Sprague  v.  Smith,  20  Vt.  421,  70  Am. 
Dec.  424;  Rogers  v.  Wheeler,  43  N.  Y.  598. 

Messrs.  Sorsent  ft  NUes,  for  defendant: 

Tbe  city  of  Concord  is  not  liable  for  the 
negligence  of  the  superintendent  of  the 
water-worlcB,  who  is  an  employee  of  tbe 
board  of  water  conuniiisioDerB. 

Gross  ▼.  Portsmouth,  68  N.  H.  266,  33 
Atl.  256;  1  Dill.  Mun.  Corp.  4th  ed.  9  308; 
17  Am.  ft  Eng.  Enc.  Law,  p.  236 ;  Horr  ft 
Bemis,  Mun.  Pol.  Ord.  2,  3 ;  Bt.  Louis  t. 
Boffinger,  19  Mo.  13;  Taylor  v.  Oarondelet, 
£2  Mo.  105;  Hopkins  t.  Swansea,  4  Mees  ft 
W.  621;  Gould  T.  Raynumd,  SO  H.  260; 
Keliey  t.  Kennard,  60  K.  H.  1;  Btate  t. 
r  Bayes,  61  N.  H.  264. 

Municipal  GorporatioDa<are  not  Hable,  In 
this  stat^  for  their  torts,  in  the  absence  of 
a  statute  creating  such  liability. 

The  obligation  of  the  master  to  the  serv- 
ant is  derived  from  no  different  source  than 
that  of  the  shop-keeper  to  his  customer,  or 
of  the  railroad  to  its  passengers,  the  visit- 
ors at  its  stations,  those  who  customarily 
cross  its  tracks  at  a  particular  placo  with 
UL.R.A. 


its  knowledge  and  tacit  consent,  or  even  the- 
casuol  trespasser  on  its  premises. 

When  it  is  said  that  the  master  is  under 
obligation  to  provide  for  the  servant  a  rea- 
sonably safe  place  in  which  to  work,  and 
reasonably  safe  maehineiy  and  app}iancesr 
it  is  not  meant  that  he  agrees  to  do  this,  so 
that  for  failure  to  do  so  an  action  of  as* 
Bumpsit  will  He;  but  rather  that  the  master, 
because  of  the  relationship  between  hinuidf 
and  his  servant,  knows  that  the  servant  will 
be  on  his  premises,  and  will  use  his  ma- 
chinery and  other  appliancea,  and  those  pre- 
cautions are  due.  not  by  virtue  of  any  con- 
tract, but  because  they  wuuld  be  taken,  un- 
der like  circumstance,  by  men  of  reasonable 
prudence. 

Plaintiff  could  not  sue  in  assumpsit  for 

bis  injuries,  alleging  that  they  were  due  to 
a  breach  by  the  city  of  some  term  of  the 
contract  of  service,  because  there  Is  no  such 
term.  His  only  remedy  is  necessarily  an 
action  on  the  case. 

Riley  v.  Bamendale,  6  Hurlst.  ft  N.  446; 
Buswell,  Personal  Injuries,  4-6;  FarvxU  v, 
Boston  A  W.  R.  Corp.  4  Met.  49,  3B  Am. 
Dec.  339;  Bigelow,  Lead.  Cas.  on  Law  of 
Torts,  706;  Cooley,  Torts,  649;  Benn,  Neg. 
1st  ed.  313,  314. 

The  contract  of  service  is  in  no  respect 
the  basis  of  tbe  liability,  whfch  is  founded' 
upon  the  broad  principles  of  liability  for 
the  negligent  management  of  property, 
forces,  or  agencies,  by  persons  having  them 
under  their  control,  which  obtain  among 
men  in  general,  regardless  of  contractual 
relations. 

Feaslee,  J.,  delivered  the  opinion  of  the 

court: 

The  plaintiff's  demurrer  raises  the  ques- 
tion whether  there  is  in  this  state  any  com- 
mon-law liability  of  a  municipal  corpora- 
tion, and,  if  there  is,  whether  it  exists  in 
the  class  to  which  the  present  case  belongs. 
While  it  is  tbe  law  of  wis  jurisdiction  that 
towns  are  to  a  certain  extent  a  part  of  the 
state,  and  therefore  not  suable  at  common 
law,  no  case  has  gone  so  far  as  to  hold  that 
this  rule  applies  to  all  eases. 

There  are  some  expressions  in  Wooster 
Plijmouth,  62  N.  H.  193,  which  might,  taken 
alone,  bear  such  interpretation ;  but  that 
this  is  not  their  meaning  is  apparent  from 
the  fact  that  tlw  opinion  Is  expressly  limited 
in  its  application  to  the  corporate  rights  of 
toTnis  "so  far  as  they  are  involved  in  this 
suit,"  and  relates  to  "their  purely  public 
capacity."    Id.  221. 

The  expressions  are  superfluous,  if  towns 
have  not  rights  and  duties  which  are  not 
purely  public.  It  is  important  to  note  that 
tbe  qu^ion  there  involved  was  "whether, 
in  the  vindication  of  rights  purely  public, 
Uie  state  is  etmstitutionally  entitled  to  trial' 
by  jury,  uid,  if  it  is  not,  whether  in  this 
case  tbe  defendants  stand  in  the  position  of 
the  state  or  in  the  position  of  a  private 
person."  Id.  194.  The  court  did  not  under- 
stand that  the  earlier  cases  upon  common- 
law  municipal  liability  were  involved  in  the 
consideration  of  this  question;  for,  if  these 
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Iiad  been  siuh  understanding,  it  cannot  be 
doubted  that  those  eases  would  have  re- 
lieved fall  connderation.  Again,  at  the 
same  tenn  it  was  said  in  another  case:  "To 
charge  a  corporation  with  damages  for  in- 
juries arising  from  misfeasance  and  neglect 
of  duty,  no  statute  fixing  the  liability,  there 
must  be  acts  positively  injurious  committed 
by  authorized  a^^nts  or  officers  in  the  course 
of  the  performance  of  corporate  powers  or 
in  the  execution  of  corporate  duties,  in  dis- 
tinction from  those  done  in  a  public  capac- 
ity, as  a  governing  agency.  .  .  .  Mu- 
nicipal corporations  may  be  liable  for  acts 
done  under  a  grant  of  special  powers  not 
held  under  any  general  law,  and  from  the 
execution  of  which  some  special  profit  or  ad- 
vantage is  derived  {Rowe  v.  Portmouth,  66 
N.  H.  293,  22  Am.  Rep.  404) ;  and  generally, 
for  injuries  received  from  the  n^ligent 
management  of  property  not  held  for  strict- 
ly public  purposes,  corporations  are  liable 
in  the  same  way  and  to  the  same  extent  as 
individuals."  Bdgerl^  v,  Oonoord,  62  N.  H. 
8,  10.  In  another  opinion,  also  delivered  at 
the  same  term,  this  language  was  used: 
"The  city  was  dealing  with  and  managing 
the  land  as  a  private  owner  deals  with  and 
manages  bis  own  property.  Under  such 
cireumstRnccs  the  dnendanta  would  be  lia- 
ble for  an  injttry  resulting  from  their  want 
of  care,  in  the  same  manner  and  to  the 
same  extent  that  an  individual  would  for 
his  negligent  acts  in  the  care  and  manage- 
ment of  Tiis  property."  Clark  v.  Manors- 
ter,  62  N.  U.  577,  679.  It  is  evident  that 
many  of  the  remarks  in  Wootter  v.  Ply- 
mouth, which  are  correct  as  applied  to  the 
facta  and  questions  of  law  involved  in  that 
case,  are  not  applicable,  and  were  not  in- 
tended to  refer  to,  cases  involving  dissimilar 
questions. 

The  mere  fact  that  a  town  Is  engaged  in 
the  performance  of  a  public  duty  is  not 
enough  to  free  it  from  all  common-law  lia- 
bility for  its  acts,  if  the  word  "public"  is  to 
be  taken  in  the  broad  sense  of  including 
evaiy  enterprise  which  may  be  supported  by 
taxatiim.  There  is  no  caae  laying  down 
such  a  doctrine  in  this  state.  Famum  v. 
iJoncord,  2  N.  H.  392,  merely  states  the  rule 
as  applicable  to  an  action  by  a  traveler  for 
damages  caused  by  a  defective  highway,  giv- 
ing no  reasons  therefor.  The  Massachusetts 
case  relied  upon  ( Moicer  v,  Leicester,  9 
Mass.  247,  6  Am.  Dec.  03)  was  decided  upon 
the  authority  of  RubkU  y.  Men  of  Devon,  2 
T.  R.  667,  and  the  reasons  for  the  decision 
there  have  not  been  underatood  as  going  to 
the  extent  of  denying  all  common-law  lia- 
bility of  municipal  corporations.  See 
Woicer  V.  Leicenter,  9  Mass.  250,  note,  6  Am. 
Dec.  63:  Ball  v.  Winchester,  32  N.  H.  436, 
442;  Eastman  v.  Meredith,  36  N.  H.  284, 
2D8,  72  Am.  Dec.  302;  Hill  v.  Boston,  122 
^lass.  344,  23  Am.  Rep.  S32 ;  Lynn  t.  Turner, 
1  Cowp.  87.  In  the  case  last  cited,  the 
court  of  King's  bench,  speaking  through 
Lord  Mansfield,  recognized  the  common-law 
liability  of  a  municipality  fourteen  years 
before  the  decision  of  Russell  v.  Men  of 
Devon.  In  Sail  t.  Winehetter,  82  N.  H. 
M  L.R.  A. 


435,  442,  liability  is  denied  upon  the  ground 
that  highway  surveyors  are  independent 
public  <&cers,  over  whose  acts  the  town  has 
no  control.  8o  far  as  it  decides  that  a  town 
may,  in  the  maintenance  of  highways,  n^li- 
gently  flood  the  land  of  abutters,  it  is  not 
now  the  law  of  this  state.  Oilman  v. 
Laconia,  66  N.  H.  130,  20  Am.  Rep.  175.  In 
Boatman  v.  Meredith,  36  N.  H.  284,  288, 
296,  301,  72  Am.  Dec  302,  the  decision  1* 
placed  upon  the  ground  thait  the  action  was 
based  upon  an  injury  to  the  plaintiff  when 
in  the  exercise  of  a  public  ri^ht.  If  the  in- 
jury had  been  caused  by  an  infringement  of 
a  private  right,  the  result  mi^ht  have  been 
different.  *'if  the  defendants  in  the  present 
case  had  laid  and  maintained  the  founda- 
tions of  their  town  house  across  a  stream, 
and  caused  tlie  water  to  flow  back  on  the 
plaintiff's  land,  according  to  these  authori- 
ties they  would  have  been  liable."  Id.  296. 
Hie  general  statements  ooncerning  liabil- 
ities of  towns  in  Proctor  v.  Andover,  42  N. 
H.  362,  are  dicta.  The  decision  is  express- 
ly put  upon  the  ground  that  it  was  not  the 
duty  of  the  town  to  maintain  the  gate  in 
question.  Hardy  v.  Keene,  62  N.  H.  370, 
only  decides  (so  far  as  this  case  is  con- 
cerned )  that  highway  surveyors  are  not  the 
agents  of  the  town.  "Thc^  are  public  of- 
fleers,  whose  duties  are  prescribed  by  law. 
Their  authority  is  not  derived  from  the  town 
but  from  the  statute.  They  are  not  under 
the  control  of  the  town.  Their  powers  can- 
not be  enlarged  or  abridged  by  any  action 
of  the  town;  and  what  tney  do  or  omit  to 
do,  in  the  proper  exercise  of  their  authority, 
is  done  or  omitted  because  the  law  enjoins 
and  prescribes  their  duties  independent  en- 
tirely of  municipal  control  or  authority." 
Id.  377.  Edgerly  v.  Concord,  62  N.  H.  8, 
applies  the  same  rule  to  fire  engineers. 
"They  were  public  officers,  amenable  to  taw 
for  their  conduct,  and  not  under  control  or 
direction  of  the  city.  They  were  not  agents 
or  servants  of  the  city  in  any  such  sense  as 
to  bind  it  by  their  acts  or  make  it  liable 
for  their  defaults."  Id.  20.  In  Clark  v. 
Manchester,  02  N.  H.  677,  it  is  said  that 
a  town  is  not  liable  for  n^Iect  to  perform 
"a  public  corporate  duty;"  but  this  falls  far 
short  of  saying  that  it  is  not  liable  for  negli- 
gence in  the  performance  of  a  public  work, 
whereby  private  rights  are  infringed.  In 
Sargent  v.  Gilford,  66  N.  H.  543,  27  Atl. 
300,  the  nonliability  of  a  town  for  defective 
highways  at  common  law  is  upheld,  because 
the  duty  to  maintain  tliem  is  imposed  upon 
the  town.  *'The  duty  Is  a  public  one,  and 
it  waa  placed  upon  towns  without  their  pro- 
curement or  assent.  They  derive  no  special 
l>eneflt,  pecuniary  or  otherwise,  from  the 
performance  of  it.  The  service  is  not  due 
from  them  to  the  state  or  to  the  public  by 
force  of  a  common-law  obligation,  but  is  im- 
posed upon  them  by  statute."  Ihid.  Cer- 
tain remarks  in  Doolitil^  v.  Tfolpole,  67  N. 
IL  554,  38  Atl.  10,  seem  to  be  broad  enough 
to  warrant  the  assumption  that  a  town  is 
not  suable  in  any  case  where  the  right  of 
action  is  not  expressly  or  impliedly  con- 
ferred hj  statute^  but  tbesr-runatlu  were 
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limited  to  "the  purpose  of  the  present  in* 
quiiy."  In  Oroaa  v.  Portsmouth,  68  N.  H. 
2M,  33  Atl.  256,  nonliability  is  put  upon 
tbe  same  ground  wi  in  Sdgerly  v.  OoTtcord, 
42  N.  H.  8 :  "The  wat«r  commissioners  are 
DOt  the  city's  agents,  but  an  independent 
board.  The  city  cannot  direct  or  control 
them  fn  the  discharge  of  their  duties.  They 
have  exclusive  authority  to  determine  where 
and  in  \rhat  manner  water  pipes  shall  be 
laid,  and  to  do  all  other  things  touching  the 
-constmctioti,  maintenance,  and  management 
«(  the  watei-works."  Id.  68  N.  H.  267,  33 
Atl.  266. 

A  careful  consideration  of  these  cases 

-must  lead  to  the  conclusion  that  there  is  no 
^neral  rule  by  which  the  common-law  lia- 
bility of  townB  has  been  ascertained.  That 
there  is  such  a  liability  in  certain  cases  is 
well  established  in  this  state.  See  cases 
hereinafter  cited.  What  cases  will  or  will 
not  come  within  this  class  may  be  deter- 
mined, to  some  extent,  by  a  process  of  elimi- 
nation. It  appears  that  towns  are  not  lia- 
ble at  common  law  ( 1 )  for  the  improper  dis- 
-charge  of  a  purely  goTemmental  function 
{Eastman  v.  Meredith,  36  N.  H.  284,  72  Am. 
Dec.  302;  Doolittle  v.  Walpote,  67  N.  H. 
554,  38  Atl.  19)  ;  (2)  for  neglect  to  perform 
duties  imposed  upon  them  without  their 
consent  (Sargent  v.  Gilford,  66  M.  H.  643, 
.27  Atl.  300);  (8)  for  the  acts  of  officers 
whose  powers  and  duties  are  so  fixed  by  the 
legislature  that  the  town  cannot  control  or 
direct  their  actions  [Ball  v.  Winchester, '^2 
N.  H.  435;  Hardy  v.  Keene,  52  N.  H.  370; 
Edgerly  v.  Concord,  62  N.  H.  8;  Gross  v. 
Portsmouth,  68  N.  H.  266,  33  Atl.  256).  In 
«very  case  in  which  it  has  been' held  that 
there  was  no  liability,  the  decision  has  been 
placed  upon  one  of  these  grounds.  In  no 
ease  has  nonliability  been  put  upon  the 
broad  ground  that  there  is  no  common-law 
liability  of  a  municipal  corporation.  On 
-the  other  hand,  there  are  numerous  cases 
wherein  towns  were  held  to  answer  for  their 
acts  without  any  statutory  liability  either 
•expressly  or  impliedly  imposed.  Quantum 
meruit  has  been  maintained  to  recover  for 
building  a  highway,  when  the  plaintiff  had 
failed  to  perform  a  special  contract.  Wad- 
leigh  T.  Bution,  6  N.  H.  16.  23  Am.  Deo.  704. 
Dav^  r.  Barringion,  80  N.  H.  617. 
So,  where  a  town  let  a  house  for  a  term  of 
years,  and  the  tenant  made  repairs,  which 
were  to  be  in  lieu  of  rent,  and  was  subse- 
quently evicted  befbre  the  end  of  the  term, 
he  was  entitled  to  recover  the  value  of  the 
repairs  to  the  town.  Bmith  v.  "Setocastle, 
48  N.  H.  70.  If  a  town  so  constructs  a 
highway  as  to  cause  a  nuisance  upon  the 
property  of  an  abutter,  the  town  is  liable. 
Wlman  t.  Loconta,  65  N.  H.  130,  20  Am. 
Rep.  175;  CqU  y.  Gilford,  63  N.  H.  60.  The 
same  rule  applies  to  the  construction  of 
sewers  (Vale  Mills  r.  Nashua,  63  N.  H.  136; 
Nutt  V.  Manchester,  68  N.  H.  226),  to  a 
failure  to  properly  care  for  highways  after 
•they  are  built  (Parker  v.  Nashua,  6B  N.  U. 
402),  and  to  cases  where  the  impn^wr  oon- 
etrnetion  vas  not  authorized,  but  has  been 
yaid  for,  and  the  benefit  aooepted  (Oor- 
^1  L.  R.  A.  26 


penter  T.  Nashua,  68  N.  H.  S7.)  Where  the 
work  of  maintaining  sewers  is  voluntarily 
undertaken,  the  town  is  liable  for  injuries 
to  private  property  resulting  from  n^li- 
gence  in  such  work.  Aoios  t.  Portsmouth, 
56  N.  H.  261,  22  Am.  Rep.  464.  The  court 
has  also  sustained  actions  against  towns  for 
the  obstruction  of  a  private  way  ( Willeg  v. 
Portsmouth,  64  N.  H.  214,  9  Atl.  220),  for 
money  paid  to  discharge  a  debt  due  from  the 
town  (Sanborn  v.  Deerfield,  2  N.  H.  251), 
for  the  expenditures  of  a  committee  to  pur- 
chase land  for  a  cemetery  (Eastman  v. 
Htmp^ead,  66  N.  H.  106,  20  AtL  076),  for 
labor  and  materials  performed  and  fur- 
nished in  the  construction  of  waterworks 
(Leavitt  v.  Dover,  67  N.  H.  94,  32  Atl.  156) , 
aud  for  the  expenses  of  a  committee  before 
the  legislature  (Rider  v.  Portsmouth,  67  N. 
H.  298,  38  Atl.  385;  Bachelder  v.  Efyping, 
28  N.  H.  634 ) .  If  towns  were  mere  divisions 
of  the  fltato,  and  could  not  be  sued  without 
authority  from  the  legislature,  many  of 
these  actions  would  have  failed.  The  atvu- 
inent  that  the  question  of  municipal  nonUa- 
bility  was  not  raised  in  them  u  not  well 
founded  in  fact.  While  the  cases  as  reported 
do  not,  in  most  instances,  mention  this  ques- 
tion, an  examination  of  the  reserved  cases 
and  the  arguments  of  counsel  will  show  that 
it  was  often  before  the  court.  See  Carpen- 
ter V.  Nashua,  104  Briefs  &  Cases,  649 ;  Cole 
v.  Gilford,  146  Briefs  ft  Cases,  281;  Vale 
Mills  T.  Nashua,  147  Briefs  &  Cases,  239. 

So  far  as  the  questions  involved  in  this 
branch  of  the  law  have  been  considered,  the 
decisions  seem  to  recognize  three  classes  of 
cases  in  which  towns  are  liable  for  torts  at 
common  law:  (I)  For  negligent  acts 
{even  in  the  discharge  of  impost  duties) 
which  intorfere  with  the  rights  of  others, 

firovided  such  rights  do  not  (upend  upon  the 
mposed  duty.  Oilman  t.  Lawnia,  65  N.  H. 
130,  20  Am.  Rep.  175;  (ku-penter  v.  Nashua, 
58  N.  H.  37;  Parker  v.  Nashua,  59  N.  H. 
402;  Willejf  T.  Portsmouth,  04  N.  H.  214,  0 
Atl.  220.  (2)  For  their  acts  concerning 
property  not  emplc^ed  in  a  public  use. 
Clark  V.  Manchester,  62  N.  H.  577.  (3* 
Where  duties  of  a  public  nature  are  volun- 
tarily assamed.  Rotoe  v.  PortenioutA.,  56  N. 
H.  201,  22  Am.  Rep.  464.  The  question  of 
the  soundness  of  the  second  and  third 
classes  is  not  involved  in  this  ease,  and  is 
not  considered.  There  is  no  substantial  con- 
flict between  the  decisions.  The  court  has 
not  said  that  a  town  was  not  engaged  in  a 
public  or  governmental  service  when  repair- 
ing sewers  {Itowr.  v.  Portsmouth),  and  that 
it  was  Ko  engaged  when  constructing  water- 
worics  {Gross  T.  Portsmouth).  The  nature 
of  the  work  was  the  same  in  both  eases,  but 
in  the  lattor  the  work  was  performed  by  per- 
sons over  whose  actions  the  city  had  no  con- 
trol, while  in  the  former  it  was  done  by 
agents  whom  the  city  might  direct  as  to 
time  and  methods  of  work.  It  is  for  this 
reason  that  there  was  a  liability  in  one  case, 
and  not  in  the  other.  Nor  are  these  deci- 
sions based  upon  an  ascertainment  of  what 
is  or  is  not  a  public  office.  It  was  not  the 
nature  of  the  duties 
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the  fact  that  in  doing  them  the  actor  waa 
or  was  not  subject  to  control  by  the  town, 
that  determined  the  question  of  liability. 
The  decisions  resulted  from  an  application 
of  the  rule  that  one  is  not  liable  for  the  neg- 
ligent acts  of  those  whose  conduct  he  has 
no  right  to  direct  or  supervise.  2  Dill. 
Mun.  Corp.  {  074.  "The  maxim  respondeat 
mperior  depends  on  the  presumed  control 
implied  by  the  relation  between  the  parties." 
Carter  v.  Berlin  Mills  Co.  US  N.  H.  52,  53, 
42  Am.  Rep.  572.  Nonliability  has  not  been 
put  upon  the  same  ground  in  all  cases ;  nor 
have  the  cases  in  which  a  liability  was  found 
to  exist  all  depended  upon  a  common  rule. 
It  is  only  in  an  attempt  to  put  upon  a  com- 
mon ground  cases  which  involve  different 
principles  that  coufuuon  arises.  When  tjie 
oases  are  properly  claasified,  they  appear  to 
be  consistent  with  each  other,  and,  in  a  gen- ' 
eral  way,  with  the  law  of  other  states.  See  2 
Dill.  Mun. Corp. SS  962,966,971,  974,981,985. 
Viewed  only  with  reference  to  the  work  in 
which  the  town  was  engaged,  the  decision  in 
Hargent  T.  Gilford,  66  N.  H.  543,  27  Atl. 
306,  that  the  town  was  not  liable  at  com- 
mon law  for  injuries  received  by  a  traveler 
by  reason  of  a  defect  in  a  faiffhway,  might 
seem  to  conflict  with  the  holding  that  a 
town  was  so  liable  for  building  a  highway 
so  as  to  flow  water  over  the  abutter's  laud. 
Oilman  v.  Laconia,  56  N.  H,  130,  20  Am. 
Rep.  175.  But  the  reason  for  the  dilTerent 
results  is  plain.  To  establish  his  case  a 
plaintiff  must  show  that  he  had  a  right 
which  has  been  infringed.  In  Sargent  v. 
Oilford,  the  only  right  upon  which  the  plain- 
tiff could  rely  was  the  public  one  of  using 
the  highway,  and  the  only  duty  of  the  town 
was  the  statutory  one  to  maintain  the  way. 
The  plaintiff's  injury  was  suffered  while  he 
was  in  the  exercise  of  a  public  right,  and  for 
this  no  action  lies  at  common  law.  East- 
man V.  Meredith,  30  N.  H.  284,  72  Am.  Dec. 
302.  Take  away  the  public  right,  and  the 
plaintifT  would  stand  only  as  a  trespasser, 
to  whom  the  town  would  owe  no  positive 
duty  as  to  the  condition  of  the  premises. 
Bveh  V.  Amorj/  Mfg.  Co.  69  N.  H.  257,  44 
AtL  809.  "The  wrong  thus  complained  of 
is  not  ...  in  violation  of  the  plain- 
tiff's common-law  right  and  the  defendant's 
common-law  duty,  but  a  violatioa  of  the 
statutory,  highway  right  of  a  traveler,  by  a 
nonperformance  of  the  defendants'  statu- 
tory duty  of  keeping  the  highway  'in  good 
repair,  suitable  for  the  travel  thereon.*" 
Doe,  Ch.  J.,  Edgerly  y.  Concord,  60  K.  H. 
78,  79.  As  no  private  right  ha!d  been  in- 
fringed, the  plaintiff  bad  no  cause  of  action 
at  common  law.  In  Oilman  v.  Laoonia  the 
situation  was  different.  The  right  there  in- 
vaded was  the  private  right  of  property. 
The  plaintiff  complained,  not  that  the  town 
had  failed  to  perform  soMe  public  duty,  but 
that  it  had  invaded  his  property  right.  It 
was  no  answer  to  this  complaint  to  say  that 
the  town  was  engaged  in  a  public  undertak- 
ing, or  even  that  it  was  performin^^  a  pub- 
lic duty  imposed  upon  it  against  its  will. 
If  such  a  defense  were  available,  private 
rights  would  not  be  secure  against  arbitrary 
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forfeiture,  and  the  implied  constitutional 
provision  against  taking  private  property 
for  public  use  without  compensation  .would- 
be  abrogated.  Eaton  v.  Boston,  0.  d  M. 
Co.  51  N.  H.  504,  511,  12  Am.  Rep.  147. 
"  'We  can  solve  more  easily  and  safely  ques- 
tions of  this  character  if  we  take  pains  t» 
free  our  minds  from  the  false  notion  that 
municipality  has  some  indefinable  element. 
of  sovereign  power,  which  takes  from  the- 
property  of  the  citizen,  as  against  its  ag- 
gressions, the  protection  enjoyed  against  the 
aggressions  of  A  natural  person.'  The  same 
constitutional  provision  that  protects  the- 
right  of  private  property  against  invasion 
by  private  individuals  'must  protect  it  from, 
similar  aggression  on  the  part  of  municipal 
corporations.'  "  Jeremiah  Smith,  J.,  Eatom 
V.  Boston,  O.dM.R.  Co.  61  N.  H.  634^  12: 
Am.  Rep.  147. 

In  many  of  the  eases  where  a  recovery  ha» 
been  had,  the  action  was  justified  by  b^ng: 
necessary  to  carry  out  the  spirit  of  the  su- 
preme statute  law.  Althouga  our  Constitu- 
tion contains  no  express  declaration  Uiat- 

firivate  property  shall  not  be  taken  for  pub- 
ic use  without  compensation,  that  rule  ia- 
implied  from  the  spirit  of  equality  wfaiclk 
pervades  its  erery  part.  Eaton  r.  Boston^ 
C.dM.R.  Co.  61  ft.  H.  534,  12  Am.  Rep. 
147,  recognizes  the  doctrine  that  this  rule- 
authorizes  suits  against  municipalities  for 
damage  to  property  occasioned  in  the  execu- 
tion of  a  public  work.  It  is  urged  that  thi» 
rule  applies  only  to  property  utat  is  taken 
directly  for,  and  not  merely  in  the  course  of 
the  eiceciitiou  (tf,  public  works.  For  exam- 
ple, if  it  is  useful  for  a  municipaUty  to  lay- 
a  water  pipe  across  A's  land,  he  is  to  be  coiu- 
peubated;  and,  if  the  act  be  done  without- 
process  of  law  or  hie  consent,  he  may  have- 
redress.  On  the  other  hand,  if  in  the  build- 
ing of  the  same  waterworks  the  superintend- 
ent ncgligeutly  floods  B's  garden,  it  is  said' 
that  the  corporation  is  not  liable,  because 
the  act  does  not  inure  to  the  benefit  of  the- 
municipalil^'.  If  this  reasoning  were  sound, 
it  would  follow  that  the  measure  of  A's 
damages  would  he  the  benefit  to  the  mu- 
nicipality: and  the  fact  that  be  is  entitled 
to  the  vahie  of  the  property  taken  showa 
conclusively  thot  the  right  to  recover  rests- 
upon  a  broader  principle  than  that  of  an  im- 

flied  promise  to  pay  for  benefits  received, 
n  these  matters  "the  dictate  of  justice  is 
that  no  person  shall  suffer  unequally,  and,- 
if  he  does,  that  all  should  make  compensa- 
tion."  2  Dill.  Mun.  Corp.  S  1061a. 

It  is  also  said  that  the  flooding  of  B'a- 
land  is  not  the  result  of  a  public  work,  but 
of  the  n^ligcnce  of  the  superintendent,  and 
therefore  the  municipality  is  not  liable.  The* 
answer  to  this  is  that  the  law  so  far  take* 
notice  of  tlie  fallibility  and  imperfection  of' 
nil  human  endeavor  that  one  who  intrusts 
his  affairs  to  his  servant,  under  instrucUons, 
either  cYpreas  or  implied,  to  do  only  that 
which  is  lawful,  Is  responsible  for  the  neg- 
lect of  the  servant  so  to  do.  The  general 
rules  of  agency  apply  to  towns.  They  ar»- 
"subject  to  the  same  implications  from  their 
corporate  acts,  or  the  acts  of.  thdr  agent* 
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within  the  scope  of  their  authority,  without 
either  vote,  d<wd,  or  writing,  as  in  the  case 
of  natural  pereons."  Moldemeas  v.  Baker, 
44  N.  H.  414,  417;  Qlidden  v.  Unity,  33  N. 
H.  571,  577  J  Oray  v.  RolUnsford,  58  N.  H. 
253 ;  Kinsley  v.  Norris,  62  N.  H.  652. 

The  claim  is  also  advanced  that  it  is  un- 
eonatitutional  to  take  the  taxpayer's  prop- 
erty to  pay  dama^  caused  by  the  negligent 
acts  of  the  superintendent;  that  the  power 
to  tax  extends  only  to  public  purposes,  and 
not  to  making  reparation  for  injuries  done 
by  public  agents.  The  argument  proves  too 
much.  It  denies  the  right  to  tax  for  any 
but  strictly  governmental  purposes,  while 
the  law  is  that  "in  determining  this  ques- 
tton  the  legislature  ciuinot  be  held  to  any 
narrow  or  techideal  rule.  Not  only  are  cer- 
tain expenditures  absolutely  essenUal  to  the 
continued  existence  of  the  government  and 
the  performance  of  its  ordinary  functions, 
but  as  a  matter  of  policy  it  may  sometimes 
be  proper  and  wise  to  assume  other  burdens 
which  rest  entirely  on  considerations  of  hon- 
or, gratitude,  or  charity."  Cooley,  Const. 
lAm,  *48S.  For  maigr  years  towns  in  this 
■latfl  bave  been  call^  upon  to  respond  to 
suits  to  enforce  the  statutory  liability  for 
damages  caused  to  indiridnAU  1^  a  failure 
to  keep  highways  in  repair.  Although  there 
was  no  such  liability  at  common  law,  and 
Although  the  nature  and  extent  thereof  un- 
der the  statute  have  been  treated  of  at  great 
leng^,  it  has  never  before  been  suggested 
that  the  statute  was  an  uu^nstitutional  in- 
fringement of  the  rights  of  taxpayers.  If 
their  property  may  m  taken  for  a  liability 
which  was  unknown  to  the  common  law, 
much  more  may  it  be  for  municipal  obliga- 
tions which  the  common  law  recognized. 

The  ai|piment  that,  according  to  a  perfect 
theory  of  the  nature  and  end  of  all  govern- 
ment, municipalities  partake  of  the  sover- 
eign character  of  the  state,  and  eo  cannot 
be  liable  to  suit  except  when  made  so  by 
statute,  has  not  been  overlooked.  The  argu- 
m«it  would  be  entitled  to  weight  if  this  was 
a  new  question,  but  that  is  not  the  pres- 
ent situation.  It  may  be  that  a  corpora- 
tion, in  part  governmental  and  sovereign, 
and  in  |»art  individual  and  accountable,  does 
not  satisfy  the  demands  of  pure  reason,  or 
realize  the  ideal  of  those  skilled  in  political 
science.  The  same  thing  may  be  said  of 
many  of  the  rules  of  the  common  law  which 
have  been  adopted,  yet  those  rules  are  of 
binding  obligation.  Thompson  v.  Esty,  69 
N.  H.  55,  45  Atl.  606.  So  as  to  the  nature 
of  municipal  corporations.  The  theory  of 
their  dual  character  in  too  firmly  imbedded 
in  the  common  law  to  be  removed,  except  by 
the  lawmaking  power.  Whether  it  would  be 
better  if  they  were  liable  for  every  breach  of 
dix^  as  suggested  in  Ball  v.  Winchester,  32 
N.  H.  435,  442,  or  whether,  as  the  defend- 
ants here  contend,  they  ought  not  to  be  lia- 
Ue  at  all,  is  a  question  to  be  settled  1^  the 
I^slative  department  of  the  government. 
Kver  since  the  time  of  the  Roman  empire, 
nunicipalitics  have  been  subject  to  private 
law  relations  not  applicable  to  sovereignty. 
1  Dill.  Man.  Corp.  S  3.  The  exact  location 
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of  the  divisional  line  between  those  matters 
which  are  governmental  and  those  which  are 
not  has  nut  always  been  clearly  indicated. 
Courts  have  not  agreed  upon  the  precise  lo- 
cation of  the  line,  but  there  has  been  no  dis- 
sent from  the  propo^^ition  that  municipali- 
ties have  duties  on  eauh  side  thereof.  Thii> 
has  been  the  law  of  the  state  for  many 
years.  It  may  fairly  be  assumed  that  many 
instances  of  l^slalive  action  or  nonaction 
have  been  based  upon  it.  Like  the  doctrine 
of  the  peculiar  corporate  character  of  pro- 
prietors of  towns,  the  authority  for  it  is  to 
be  found  "iu  the  records  of  New  England, 
in  the  decisions  of  courts."  Proprietors  of 
Cornish  X.  Kenrick,  Smith  (N.  H.)  270,273. 
It  1b  a  part  of  the  common  law,  and  cannot 
be  abolished  except  by  the  lawmaking  pow- 
er. 

It  may  be,  and  probably  Is,  true  that  the 
decided  cases  do  not  cover  every  phase  of 
common-law  municipal  liability  that  may 
arise;  but,  us  they  have  sufSciently  eBtal>- 
lished  the  law  for  the  purposes  of  the  pres- 
ent case,  it  is  not  essential  to  pursue  the 
general  subject  further.  Nor  is  it  necessary 
to  inquire  whether  the  grounds  upon  which 
nonliability  has  been  placed  are  sound.  The 
cases  in  which  such  a  conclusion  has  been 
reached  are  of  conseqnence  here  only  so  far 
as  an  investigation  of  them  is  needed  to 
show  that  they  are  not  based  upon  a  theory 
of  general  municipal  immunity  from  suit. 
Taking  the  law  as  it  has  been  declared  in 
this  state,  a  town  Is  liable  for  the  negligence 
.  of  its  agents  which  affects  the  private  prop- 
erty right  of  others.  Is  it  any  less  Gable 
when  the  right  involved  is  personal  instead 
of  proprietary?  The  basis  of  the  cause  of 
action  is  the  infringement  of  a  private  right, 
— a  violation  of  those  rules  of  conduct  which 
from  being  custom  became  law,  and  which 
now  govern  the  conduct  of  all  in  their  rela- 
tions to  others,  be  those  relations  either  per- 
sonal or  proprietary.  A  private  right  is  in- 
fringed when  a  person's  health  is  injured  by 
emptying  a  sewer  wrongfully  in  the  vicinity 
of  his  residence,  the  same  as  when  water  is 
wron^ully  turned  upon  his  land.  "On  the 
question  of  liability,  it  might  not  be  materi- 
al whether  the  invasion  were  of  bricks  or  of 
polluted  atmosphere."  Totcne  v.  Thompson, 
68  N.  H.  317,  322,  46  L.  R.  A.  748,  44  Atl. 
492.  The  case  does  not  differ  in  principle 
from  that  of  an  employee,  who  is  entitled 
to  be  provided  with  a  reasonably  safe  place 
in  which  to  work,  and  to  be  associated  with 
reasonably  competent  fellow  servants.  The 
landowner's  right  of  property  and  the  labor- 
er's right  of  personal  safety  are  alike  ^ven 
by  the  common  law.  They  are  both  private 
rights,  and  the  invader  of  the  one  is  no  more 
bound  to  answer  for  his  acts  than  the  in- 
fringer of  the  other.  "The  whole  super- 
structure of  the  liability  of  municipal  cor- 
porations for  negligence  and  for  trespasses 
upon  property  is  built  upon  the  same  idea, 
since  there  can  be  no  distinction  on  princi- 
ple between  the  case  where  a  municipal  cor- 
poration— let  us  say  in  prosecuting  some 
public  work  within  its  charter  powers — un- 
lawfully damages  my  property  ^or  injures 
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ray  person,  and  where,  acting  for  its  own 
purposes  and  within  the  scope  of  its  charter 
powers,  it  takes  my  proper^."  Se^rmour  D. 
Thompson  in  33  Am.  L.  Bev.  708. 

The  rule  which  governs  this  case  is  clear- 
ly stated  by  Perley,  Ch.  J.,  in  Eaatman  v. 
Meredith,  36  N.  H.  284,  295,  72  Am.  Dec. 
302,  where  It  is  said:  "The  plaintiff  in 
<!nses  of  this  character  does  not  recover  on 
the  ground  that  he  has  been  denied  any  pub- 
lic right  which  the  corporation  owed  to  him 
as  a  citizen  of  the  town,  or  because  he  has 
suffered  an  injury  in  the  exercise  of  a  public 
right,  from  neglect  of  the  town  to  perform 
a  public  duty.  The  corporation  being  au- 
thorized by  law  to  execute  the  work,  if  in 
their  manner  of  doing  it  they  cause  a  pri- 
vate injury  they  are  answerable  in  the  same 
way  and  on  the  same  principle  as  an  individ- 
ual who  injures  another  by  the  wroogful 
manner  in  which  he  performs  an  act  lawful 
in  itself.  It  has  been  sometimes  made  a 
qneation  whether  in  the  particular  case  the 
corporation  were  liable  as  principals  for  the 
conduct  of  tliose  who  performed  the  work  on 
their  account;  but,  where  a  work  is  once 
conceded  to  bo  done  by  the  corporation,  it 
would  seem  to  be  clear,  on  authority  and 
general  principles,  that  a  corporation,  pub- 
lic or  private,  mu8t  be  held  liable,  like  an 
individual,  for  injuries  caused  by  negligence 
in  the  process  of  executing  the  work."  For 
more  than  forty  years  this  decision  has  been 
acted  upon  as  correctly  stating  the  law  ap- 
plicable to  this  class  of  cases.  It  states  the 
law,  not  only  of  this  jurisdiction,  but  of 
every  jurisdiction  where  the  common  law 
prevails.  *'Xt  is  .  .  .  universally  con- 
sidered, e\'cn  in  the  absence  of  a  statute  giv* 
ing  the  action,  that  they  [municipal  corpora- 
tions] are  liable  for  acts  of  misfeasance  pos- 
itively injurious  to  individuals,  done  by 
their  authorized  agents  or  officers  in  the 
course  of  the  performance  of  corporate  pow- 
ers constitutionally  conferred,  or  in  the  exe- 
cution of  corporate  duties."  2  Dill.  Mun. 
Corp.  S  906.  The  case  which  announced  the 
adoption  here  of  this  unquestioned  rule  of 
the  common  law  cannot  be  held  to  have  been 
overruled,  together  with  the  cases  which 
have  followed  it,  by  remarks  made  in  a  case 
where  the  question  was  not  involved,  and  in 
which  these  cases  are  not  mentioned.  The 
case  at  bar  falls  within  the  rule  laid  down 
by  these  authonties.  Tlie  complaint  is  of 
wrongful  acts  injurious  to  an  indiWdual. 
The  term  "private  injury,"  as  used  in  fast- 
man  V.  Jfcrcd**A,  36  N.  H.  284,  2«6,  72  Am. 
Dec  302,  is  nnonymous  with  "private 
wrong,"  which  is  dimned  as  "an  infringe- 
ment or  privation  of  the  private  or  civil 
righta  belonging  to  individuals,  considered 
as  individuals,"  as  distinguished  from  pub- 
He  wrongs,  which  "are  a  breach  and  viola- 
lion  of  public  rights  and  duties  which  affect 
the  whole  community,  considered  aa  a  com- 
munity.'' 3  Bl.  Cotii.  2.  "Private  wrongs, 
.  ,  .*  bein^  an  infringement  merely  of 
particular  righta,  concern  individuals  only, 
and  are  called  civil  injuries.  .  .  .  l*ub- 
lic  wrongs,  .  .  .  being  a  breach  of  gen- 
eral and  public  rights,  affect  the  whole  eom- 
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monity."  1  61.  Com.  122.  To  determine 
what  eonditions  or  situations  have  the  ele- 
mmts  of  private  rights,  as  above  defined, 
reference  must  be  had  to  the  pontive  law. 
The  terms  "private  wrong"  and  "private 
right"  cannot  be  defined,  further  than  to  say 
that  they  include  all  those  duties  due  from 
one  perston  to  another,  for  the  breach  of 
which  the  law  gives  an  action.  See  4  Bl. 
Com.  5,  note;  iMdd  v.  Oranite  State  Briok 
Co.  68  N.  U,  185,  37  Atl.  1041.  Except  as 
to  those  guaranteed  i>y  the  Constitution,  pri- 
vate rights  may  be  modified  or  enlarged 
legislative  action;  bat  until  this  is  done 
they  remain  as  tliey  were  at  the  common  law. 
So  in  this  ease  the  contract  of  the  parties 
created  a  situation  which  gave  the  plaintiff 
the  common-law  right  to  be  furnished  a  rea- 
sonably safe  place  in  which  to  work.  The 
existence  of  the  right  cannot  be  doubted. 
It  was  a  "partieular  right"  concerning  the 
individual  only,  and  not  one  which  "af- 
fected the  whole  community."  It  was  in 
every  sense  such  a  right  that  a  negligent 
violation  of  it  would  be  a  civil  injury  or 
private  wrong.  It  in  no  way  depended  up- 
on the  performance  or  nonperformance  by 
the  defendants  of  any  public  duty. 

Were  the  water  commissioaers  servants  of 
the  city,  or  were  th^  an  "inde|ienilent 
board,"  whom  the  city  could  not  "direct  or 
control"  "in  the  discharge  of  their  duties?"' 
The  act  authorizing  the  city  to  establish 
water-works  gives  the  full  control  thereof  to 
the  city,  and  provides  that  "the  city  may, 
either  before  or  after  the  construction  of 
the  same,  place  them  under  the  direction  of 
a  superintendent,  or  board  of  water  commiM- 
sioners,  or  of  both,  with  such  powers  and 
duties  aa  may,  from  time  to  time,  be  pre- 
scribed by  the  city  council  of  said  city." 
Laws  1871,  chap.  69,  8  5.  Acting  under 
this  authority  the  city  passed  an  ordinance 
establishing  a  board  of  water  commission- 
ers, to  whom  it  intrusted  the  entire  manage- 
ment of  its  water-works.  Rev.  Ord.  Concord 
1804,  chap.  22,  8S  2,  4.  It  is  argued  that 
this  ordinance  is  in  effect  the  same  as  a 
itatute  enacted  by  the  l^slature,  and  that 
therefore  the  commissioners  come  within  the 
class  of  independent  officers,  whose  acts  the 
city  cannot  control  or  regulate,  and  for 
which  it  is  not  liable.  The  defect  in  this 
reasoning  in  apparent.  The  officer  whose 
duties  are  fixed  by  the  l^slature  is  beyond 
the  control  of  the  city,  and,  however  much 
it  may  desire  to  change  those  duties,  it  is 
powerless  to  do  to.  On  the  other  hand,  the 
ordinance  in  this  case,  although  enacted  in 
the  form  of  le^slation,  is  a  mere  rule  of 
conduct  or  delegation  of  authority  given  1^ 
the  city  itself  to  those  employed  in  its  serv- 
ice. It  may  change  the  duties  or  take  away 
the  powers  granted  at  any  time,  and  the  or- 
dinace  in  express  terms  reserves  to  the  city 
councils  the  right  to  remove  the  commission- 
ers. Id.  9  3.  The  commissioners  were  serv- 
ants of  the  city.  Orimet  v.  Keate,  fi2  N. 
U.  330,  336. 

The   defense  that  the   suit  should  be 
Against  the  precinct,  and  not  against  the 
city,  is  .not  available.  "The^wat«r.eaDnmis- 
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■toners  are  the  oBem  of  tlw  whole  eit7, 
and  not  of  th«  prednct.  aro  ^eoted  hy  the 
city  eouneils,  and,  bo  far  as  th^  are  an- 
awerable  for  their  oonduet,  are  answerable 
to  the  city,  and  not  to  precinct." 
Brown  v.  Concord,  M  K.  H.  S7fi,  S70. 
Demurrer  tuttmited. 


Fanoxs  and  Towns,  JJ.,  concur  ia  Uw 
result  tally,  holding  tbtX  there  is  a  statutory 
liaUlity,  and  dissent  from  the  decision  that 
there  is  a  liability  at  eominon  lav. 

The  otliers  concur. 


L-NITKD  STATES  CIRCUIT  COURT  OF  APPEALS,  SIXTH  dRCUIH 


James  W.  ELLSWORTH,  Plf.  in  Err., 

  u. 

Annie  METHENEY,  Admrx^  etc,  (tf  John 
Metlieney,  Deceased. 

(104  Fed.  Bep.  119.} 

aaacc  dtavtns  the  doob  bonr  to  another 
part  of  tb«  mine  to  visit  another  workman  1b 
not  cngaced  in  the  performance  of  the  dntlss 
of  bis  employntsnt  so  as  to  brine  his  use  of 
wacb  pMusewaj  within  the  role  that  rs- 
qulrea  tbe  emploTer  to  prorlde  a  safe  i^aee 
for  work. 

M.  Tbo  pvwprlotor  •<  a  ooal  bbIbo,  who 
plM«o  a  Ammtg9vmm  •leetrlo  wire 
alonv  a  pa«saaewaj'  which  tbe  miners 
are  accustomed  to  pee*  tbrongb  dorlns  the 
noon  boor  tor  tbe  purpose  of  eating  thetr 
dlnnors  and  for  sodal  intereourss,  with  tbe 
knowledge  of;  and  without  objection  from, 
the  proprietor,  Is  charged  with  the  doty  prop- 
erlr  to  guard  and  protect  the  wire,  or  to  glTC 
notice  ot  tin  danger  to  those  wbo,  lie  maj 
nsaoaaUr  apprehend,  are  likely  to  bs  braoght 
into  contact  tjierewlth. 

(Oetobsr  3,  IMO.) 

ERROR  to  the  areuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio, 
Eastern  Division,  to  Feriew  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.  /fecsrsed. 
Hie  &ets  an  stated  in  tlia  opinion. 
Before  Lurton,  i>ay,  and  fleverens.  Circuit 
Judges. 

ilr.  Fred  L.  Rosemoad,  for  plaintiff  in 
erroc: 

No  negligence  of  defendant,  however  cul- 
pable, was  material  in  this  case  unless  such 
n^Iigence  oimtributed  proximately  to  cause 
his  death. 

If  Uiere  was  danger,  and  it  was  open  and 
obvious,  Metheney's  knowledge  <rf  it  is  pre- 
sumed. 

Beach,  Oontrib.  Keg.  {368;  1  Shearm.  &. 
Redf.  Heg.  I  203 ;  Wood,  Mast,  ft  S.  S  366. 

If  Bucn  danger  were  matter  of  common 
knowledge  in  &e  mine,  then  Metheney  had 
■ueh  adequate  means  of  knowing  of  the  dsn- 
g«r  that,  just  a«  if  it  were  open  and  obvious, 

Nora. — ^As  to  necesilty  of  famishing  safe 
piscea  for  miners  to  work,  see  earlier  cases  In 
tbls  aeries,  of  Conaolldated  Coal  ft  HIn.  Co. 
noTd  (Oblo)  35  L.  R.  A.  848.  and  note  as  to 
■Cstntorr  regolstlons  for  protection  of  miners; 
also  Fetaja  v.  Aurora  Iron  lUa.  Co.  <Ulcb.> 
Al  U  R.A. 


no  warning  was  required  or  eould  profit  or 
protect  him. 

The  master  is  not  ret^uired  to  point  out 
dangers  which  are  readily  discovn^le  by 
the  servant  himself  in  tbe  use  of  ordinary 
care. 

Shearm.  &  Redf.  Neg.  I  203;  SttMrt  v. 
West  ^  Street  B.  Oo.  163  Mass.  391,  40 
N.  K.  180;  Hiohmond  Loeomotive  d  liaoh. 
WorkM  T.  Ford,  94  Va.  627,  27  S.  E.  509; 
Teaaa  d  P.  It.  Co.  v.  Rogers,  6  C.  C.  A.  403, 

13  U.  S.  App.  547.  57  Fed.  Rep  378;  Peiroe 
v.  Clavin,  27  C.  C.  A.  227,  53  U.  S.  App.  492, 
82  Fed.  Bop.  560 ;  Tiorman  v.  Wabash  R.  Co, 
10  C.  C.  A.  617,  22  U.  S.  App.  605,  62  Fed. 
Rep.  727 ;  Washington  d  Q.  R.  Co.  t.  Jfo- 
Dade,  135  U.  S.  SS4,  34  L.  «d.  235,  10  Sup. 
Ct.  Rep.  1044. 

An  employee  cannot  recover  fbr  an  injury 
received  when  he  was  not  in  tbe  discharge 
of  his  duty. 

Wright  v.  Ratoson,  52  Iowa,  329,  36  Am. 
Kep.  275,  3  N.  W.  106;  Knoa  v.  Pioneer  Coat 
Co.  00  Tenn.  546,  18  a  W.  266;  Oillen  v. 
RomUtu,  134  Pa.  209,  10  AtL  504;  Frank  v. 
ifeofe,  10  Utah,  Sfi,  50  Pac  410;  BrwwH  t. 
HouihemP.  Co.  34  Or.  266,  56  Pac  120; 
Goff  V.  Chippewa  River  d  M.  R.  Oo.  86  Wis. 
237,  56  N.  W.  465;  Kennedy  T.  Chase,  110 
Cal.  637,  52  Pac.  33;  1  Shearm.  k  Redf.  Neg. 
S  190;  Pittsburgh,  Ft.  W.  d  0.  R.  Oo.  r. 
Binghofn,  20  Ohio  St  364,  23  Am.  Rep.  751 ; 
A  uguata  K.  Co.  v.  Andrews,  89  Ga.  653,  16  S. 
E  203;  Sector  t.  Boston  Eleotrie  Light  Oo. 
101  Aaaa.  568,  26  L.  R.  A.  554,  37'N.  E.  773; 
Redigan  y.  Boston  d  M.  R.  Oo.  156  Mass.  44, 

14  L.  R.  A.  276,  28  N.  E.  1133;  Woolwine  t. 
Chesapeake  d  O.  R.  Co.  36  W.  Va.  329,  sub 
noni.  Manning  t.  Chesapeake  d  0.  R.  Oo.  16 
L.  R.  A.  271.  IS  8.  E.  SI;  Bunt  r.  Sierra 
Butte»  (hid  J/ith  Co.  24  Ped.  R^  847; 
Pittsburgh  d  O.  R.  Co.  t.  Sentme^,  02  Pa. 
276,  37  Am.  Rep.  684 ;  Rains  v.  St.  Louis,  I. 
M.  i  a.  R.  Co.  71  Mo.  164,  36  Am.  Rep.  469: 
Abend  v.  Tvrre  Haute  d  I.  R.  Co.  Ill  III. 
202,  63  Am.  Rep.  616;  Cleveland,  O.  O.  d  8t. 
L.  R.  Co.  V.  Ballentine,  28  C.  C.  A.  672,  56  U. 
S.  App.  2C6,  84  Fed.  Rep.  935;  Crane  Elevat- 
or Co.  y.  Lippert,  11  C.  C.  A.  521,  24  U.  S. 
App.  176,  63  Fed.  Kep.  942. 

There  was  an  entire  failure  of  proof  below 
to  support  the  alle^tion  that  the  death  of 

32  L.  B.  A.  435 ;  Turner  v.  St.  Clair  Tannel  Co. 
(Mk-h.)  86  L.  R.  A.  184,  47  L.  R.  A.  112;  Will, 
lama  v.  Thacker  Coal  k  Coke  Co.  (W.  Va.)  40 
L.  R.  A.  S12i  and  Hanlqr  t.  Osliforala  Bridge 
k  Ceostr.  Oo.  <CaI.)  47  L.  a  A.  SOT. 
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wu  ouued  1^  the  allc|[ed  negli- 

genoe. 

In  the  absence  of  direct  enridmce  in  its 
support,  an  aJI^ation  that  one  sustained  in- 

J'unee  bjr  reason  of  the  Diligence  of  the  de- 
endant  is  not  sustained  by  proof  of  circum- 
stances fF(»n  which  the  fact  that  his  injuries 
were  ao  received  is  not  a  more  natural  infer- 
enoe  than  any  other. 

Lake  Shore  A  M.B.R.  Oo.  t.  Andrew*,  SB 
Ohio  St.  420,  51  N.  E.  26;  Bond  T.  Smith, 
113  N.  Y.  378,  21  N.  E.  12S;  Sheaxm.  &  Redf. 
Neg.  5th  ed.  §  56,  p.  60;  Raby  v.  Cell,  85  Fa. 
80;  Dobbins  v.  Brown,  119  N.  Y.  188,  23  N. 
E.  537;  Geoyhegan  v.  Atlas  8.  8.  Co.  146  N. 
Y.  309,  40  N.  E.  607 ;  Pennsylvania  R.  Co.  v. 
Hensil,  70  Ind.  509,  36  Am.  B«p.  188; 
Searlea  v.  Mav^hattan  R.  Co.  101  N.  Y.  661, 
5  N.  E.  66;  Priest  t.  NiohoU,  116  Mass.  401 ; 
Brunner  t.  BUUadeU  Bros.  170  Pa.  26,  32 
Atl.  607;  Johnston  v.  East  Tennessee,  V.  A 
Q.  R.  Co.  17  Ky.  L.  Rep.  67,  30  S.  W.  415; 
Baker  v.  Chicago,  R.  I.  A  P.  R.  Oo.  95  Iowa. 
164,  63  N.  W.  667. 

PlainttlT  was  not  aided  by  any  presump- 
tion of  negligence  from  the  fact  of  death, 
even  if  it  be  first  inferred  that  the  cimtact 
preceded  his  death  and  caused  it^  for  in  a 
case  like  that  at  bar,  between  master  and 
servant,  wherein  the  master  is  not  an  insur* 
er,  no  such  presumption  arises. 

Ruffner  v.  Cincinnati,  H.  A  D.  R.  Oo.  34 
Ohio  St.  06;  Pittsburgh,  C.  A  Bt.  L.  R.  Oo.  v. 
Heiskell,  38  Ohio  St  666 ;  Huff  v.  Austin,  46 
Ohio  St.  386,  21  N.  E.  864. 

Plaintiff  could  not  recover  without  mak- 
ing out  her  csaoe.  If  Sfethenay's  death  were 
caused  1^  the  contact,  and  that  contact 
could  be  made  in  either  of  two  ways,  for  one 
of  which  defendant  would  be  answerable  and 
for  the  other  of  which  he  would  not  be  an- 
swerable, then  plaintiff  oould  not  recover 
without  showing  that  it  did  occur  in  the 
former  way. 

Ifarramore  t.  Cleveland,  0.  O.  A  8t.  L.  R. 
Oo.  48  L.  R.  A.  68,  87  0.  0.  A.  498,  96  Fed. 
Bep.  298;  Peiroe  t.  Clavin,  27  G.  C  A.  227, 
5S  U.  8.  App.  492,  82  Fed.  Rep.  550. 

Employers  are  entitled  to  use  novel  ma- 
chine^ adapted  to  their  usee,  and  so,  in  the 
advance  of  toe  electrical  scienoa,  it  is  coming 
to  pass  that  electricity  largely  supplants 
■teun  for  mechanical  uses;  and  yet  its  use 
is  comparatively  new.  If  courts  are  to 
raise  themselves  as  a  bar  against  the  use 
of  eleotricity  m«'e1y  because  its  use  is  yet 
somewhat  experimental,  they  are  to  do  what 
they  have  not  yet  d<me. 

Uuif  V.  Austin,  46  Ohio  St  386,  21  N.  E. 
804;  The  France,  8  0.  C.  A.  185,  20  U.  S. 
App.  212,  59  Fed.  Rep.  479;  Brownfield  v. 
ChUago,  R.  I.  A  P.  R.  Co.  107  Iowa,  254,  77 
N.  W.  1038;  Kuight  V.  Cooper,  36  W.  Va. 
231i,  14  S.  E.  999. 

Mr.  Bobert  T.  Scott,  for  defendant  in 
error: 

It  was  the  duty  of  Ellsworth  to  notify,  not 
only  Metheney,  but  all  the  employees  in  his 
mine,  and  U'um  them  against  the  danger  of 
coming  in  oontact  with  the  wires. 

Dmver  v.  SIterret,  31  C.  C.  A.  490,  60  U. 
8.  App.  104,  88  Fed.  Rep.  226;  Chicago  A  A. 
61  L.  R.  A. 


B.  Co,  T.  Seanlan,  170  lU.  106,  48  N.  E.  826; 
Doyle  V.  Missouri,  K.  A  T.  Trust  Co.  140  Mo. 

1,  41  S.  W.  255. 

Had  Metheney  been  warned  of  the  danger 
he  would  have  been  on  the  alert,  and  guarded 
himself  against  a  contact  with  the  wires, 
but  SLS  it  was  he  had  no  reason  to  attempt  to 
avoid  the  vnica  on  his  own  account. 

Metheney  ocHning  in  contact  and  rejceiving 
the  current  of  itseJf  proves  n^li^enee. 

Clements  v.  Louisiana  Eleetrtc  Light  Co. 
44  La.  Ann.  692,  16  L.  R.  A.  43,  II  So.  51 ; 
Suburban  Electric  Go.  v.  Nugent,  58  N.  J.  I* 
658,  32  L.  R.  A.  700,  34  AU.  1069;  McLaugh- 
lin v.  Louisville  Electric  Light  Co.  100  Ky. 
173,  34  L.  R.  A.  812.  37  S.  W.  851;  Bamow- 
sky  V.  Helson,  89  Mich.  523,  15  L.  R.  A.  33, 
60  N.  W.  981);  Snydor  v.  Whe^ng  Electrical 
Co.  43  W.  Va.  661.  39  L.  IL  A.  499,  28  S.  E. 
733. 

Metheney  was  not  injured  by  the  negli- 
geut  act  of  s<»nc  servant  of  the  General  Elec- 
tric Company,  the  so-called  independent  con- 
tractor, but  he  was  injured  by  the  negligence 
of  placing  insuffitnent  insulation  upon  the 
wires;  and  it  is  wholly  immaterial  whether 
it  was  the  negligence  of  the  so-called  inde- 

E indent  oontra^r  or  Ellsworth.   It  was 
llsworth's  duty  to  have  properly  insulated 
tlie  wire  placed  in  his  mine. 

Cirolemlle  v.  N ending,  41  CAio  St  465; 
Southern  Ohio  R.  Oo.  y.  Morey,  47  Ohio  St 
207,  7  L.  R.  A.  701,  24  N.  E.  269. 

Day,  Circuit  Judge,  delivered  the  opinion 

of  the  court: 

Thi's  action,  brought  in  the  stKte  court, 
and  thenoe  removed  to  the  circuit  court  of 
the  United  States,  seeks  the  recovery  of  dam- 
ages by  the  administratrix  of  John  Methe- 
ney, deceased,  against  James  W.  Ellsworth, 
an  operator  of  a  certain  coal  mine  in  which, 
on  or  about  the  7th  day  of  October.  1896. 
John  Metheney  came  to  his  death.  Methe- 
ney had  been  for  SMue  time  employed  as  a 
ooal  miner  in  one  of  the  mines  of  plaintiff  in 
error,  and,  so  far  as  ordinary  ooal  mining  is 
concerned,  was  a  man  of  sufficient  experience 
to  undertake  such  work.  Some  three  week* 
before  the  death  of  Metheney  an  electrical 
mining  apparatus  was  placed  in  the  mine  in 
which  Metheney  was  at  work,  consisting  of 
certain  drilling  machines  connected  by  wire, 
and  an  electrical  plant  for  the  operation 
thereof.  After  the  oonnectinf  wire  reached 
the  mine,  it  was  strung  along  oracketa  set  in 
the  wall  of  the  entry,  and  which  stood  out  a 
few  inches  therefrom.  While  walking  along 
the  entry,  and  near  this  wire,  Metheney  came 
in  oontact  therewith,  and  almost  instsjitly 
died.  There  is  contention  In  the  case  as  to 
whether  his  death  was  due  to  heart  disease, 
with  which  he  is  shown  to  have  been  aflflicted, 
or  the  electrical  shodc  resulting  from  con- 
tact with  the  wire.  The  theory  of  the  plain- 
tiff's case  was  that  the  wire  was  improperly 
insulated,  and  consequently,  when  diarged 
with  electricity,  highly  dangerous;  that 
Metheney  was  a  man  without  experience  in 
the  use  of  electricity;  that  the  entry  was 
dark,  or,  at  least,  not  well  lighted,  and  un- 
der such  oircumatancea  Mettoi^  was  lenti- 
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tied  to  notlee  of  the  great  danger  inTolved  in 
«(HQitig  into  contact  with  the  wire;  tha,t  the 
■employer  woe  guilty  of  Diligence  in  thue 
phicing  the  wire  in  the  mine  without  ade- 
•qu&te  insulation  or  notice  to  the  employees, 
vn  the  part  of  the  plaintiff  in  error  it  was 
elaiined  that  the  mechanism  was  purchased 
from  a  dealer  in  good  repute;  that  the  negli- 
geuce,  if  any,  was  that  of  a  third  person,  for 
which  plaintiff  in  error  was  not  responsible ; 
th&t  ontinarv  care  bad  been  used  in  provid- 
ing the  mecnaoism;  that  decedent  came  to 
bit  death  by  hi*  own  omtribiitory  negligence, 
■and  at  a  pfaoe  wh«%  he  was  not  required  to 
he  in  the  disdutrge  of  his  duty  as  an  em- 
ployee. On  this  branch  of  the  case  there 
«eem8  to  be  no  conflict  of  testimouy.  At 
least,  it  is  well  established  that  Metheney, 
At  the  time  of  receiving  the  injury,  had  left 
the  part  of  the  mine  in  which  ha  was  em- 
ployed,  it  being  during  the  noon  hour,  and 
proceeded  to  the  room  a  fellow  workman, 
and,  after  some  talk  with  him  concerning 
some  of  the  mining  operationsi  was  return- 
ing to  his  room,  when,  after  stopping  on  two 
-ocoasiona  to  pidc  slate  from  the  roof,  at  the 
same  time  calling  the  attention  of  a  fellow 
workman  to  its  condition,  came  in  contact 
with  the  wire,  eacacUy  how  is  not  shown.  It 
thus  appears  that  when  the  injury  was  re- 
ceived Metheneiy  was  not  aoting  in  the  course 
'Of  his  employment  or  performing  the  duties 
for  which  he  was  engaged.  It  is  equally 
elear  that  he  voluntarily  left  the  part  of  the 
mine  in  which  he  was  at  work,  and,  after  the 
talk  with  the  fellow  miner  above  referred  to, 
was  returning  to  his  room.  The  court  held 
that  the  workmen  had  a  right  to  the  use  of 
the  {MMsageway  during  the  noon  hour,  and 
flubmilted  the  case  to  we  jury  upon  the  theo- 
ry that  the  deceased  came  to  his  death  while 
acting  within  the  scope  of  his  employment. 
In  this  view  instructions  were  given  to  the 
jury  as  to  the  duty  of  the  employer  to  pro- 
vide a  safe  plaoe  for  his  workmen,  and  the 
■obligation  of  the  servant  to  observe  care  up- 
on his  part.  It  was  contended  by  the  plain- 
tiff in  error  at  the  trial  that  Metheney  was 
injured  outside  of  the  course  of  his  employ- 
ment. The  court,  holding  the  view  above  in- 
•dicated,  diepoeed  of  this  proposition  by  in- 
structing the  jury  as  follows:  "It  is 
eldimed,  in  the  second  plaoe,  that  if  the 
•death  was  caused  by  the  current  escaping 
from  the  wire  through  the  insufficiency  of 
tlie  insulation,  yet  the  death  was  not  due  to 
the  negligence  of  the  defendant,  but  the  neg- 
ligence of  deceased  himself:  First,  because 
lie  was  not  in  the  line  ot  his  duty, — in  other 
words,  if  he  had  been  where  he  ought  to  have 
been,  he  Avould  not  have  been  hurt;  and,  sec- 
•ond,  that  be  was  picking  loose  slate  from  the 
Touf  of  the  entry,  and,  the  suggestion  is, 
clipped  and  fell  against  the  wire;  and  that 
in  either  case  it  was  his  own  negligence  that 
-caused  his  death,  and  not  the  negligence  of 
the  defendant.  I  do  not  agree  with  the  view 
■of  counsel  for  the  defendant  upon  these 
pointe.  The  view  I  take  of  the  law  is  this: 
That  the  men  in  the  mine  had  a  right  to  the 
use  of  this  entry  as  a  passageway  to  and 
from  their  work,  and  while  they  were  going 
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to  their  work  or  from  their  work  they  were 
as  much  in  the  line  of  Uieir  duty  as  when 
they  were  actually  mining  cool,  and  that 
during  the  noon  hour,  a  time  set  apart^  not 
only  for  the  men  to  eat  their  dinners,  but  for 
rest  from  labor,  they  had  a  right,  in  the  en- 
joyment of  that  time  of  rest,  to  go  out  into 
the  open  air,  or  into  the  room  of  some  friend 
adjcHning,  and  that,  in  going  or  returning  to 
thtiir  rooms  to  resume  work,  they  were  in 
the  line  of  duty  within  the  meaning  of  the 
law,  and  that  it  was  not  contributory  negli- 
gence upon  the  part  of  the  plaintiff  to  visit 
Unklebay  in  his  room  during  that  hour,  or 
to  pick  the  slate  frcan  the  roof  while  return- 
ing from  Unklebay's  room;  that  the  mere 
fact  that  he  stopped  for  a  moment  to  pick 
slate  from  the  roof  would  not  be  such  an  in- 
terruption of  his  return  to  labor  as  would 
teke  him  out  of  the  line  of  duty,  and  deprive 
him  of  the  protection  afforded  him  while  in 
the  line  ul  duty.  It  would  be,  in  my  judg- 
ment, an  unreasonable  limitation  upon  the 
right  to  rest  from  labor  during  the  noon 
hour,  if  the  man  should  be  oonflned  to  the 
one  spot  where  his  hours  of  labor  are  s^ent. 
So  that  you  can  dismiss  from  your  consider- 
ation the  claim  that  be  was  guilty  of  contrib- 
utory negligence  because  he  had  left  his  own 
room  tm  his  visit  to  Unklebay,  or  because  he 
stopped  in  returning  fran  Unklebay's  room 
to  his  own  to  pidc  a  piece  of  looee  slate  from 
the  roof." 

In  other  words  the  learned  judge  was  of 
the  opinion  that  when  the  decedent  was  in- 
jured, under  the  wrcumstances  above  out- 
lined, he  was  in  the  discharge  of  his  duty  in 
the  course  of  his  eniployment,  and  be  treated 
the  case  as  though  MeUieney  had  been  killed 
in  the  part  of  the  mine  where  he  was  neces- 
sarily employed  in  the  discharge  of  his  du- 
ties; and  this  view  was  given  to  the  jury  as 
a  matter  of  law,  and  they  were  practically 
told  to  dismiss  from  consideration  any  de- 
fense based  upon  the  claim  that  the  dece- 
dent was  not  killed  in  the  performance  of  the 
duties  of  his  employment.  We  cannot  con- 
cur in  this  view.  No  authority  has  been 
cited  in  support  of  it,  and  it  is  opposed  to 
well-considered  cases.  Wright  v.  RawaoH, 
6i  Iowa,  329,  36  Am.  Rep.  276,  3  K.  W.  10(t; 
Kennedy  v.  Chaae,  110  Cal.  637,  62  Pac.  33; 
1  ^earm.  &  Redf.  Neg.  §  190.  It  is  to  be 
borne  in  mind  in  this  connection  that  Methe- 
ney was  not  going  from,  or  coming  to,  his 
work,  lie  was  not  engaged  in  the  business 
of  his  employer  at  the  time  of  the  injury,  but 
came  to  his  death  during  the  noon  hour, 
while  returning  from  a  visit  undertaken,  up- 
on his  own  volition,  outeide  the  part  of  the 
mine  in  which  he  was  employed. 

While  we  think  there  was  error  in  treating 
the  case  as  one  turning  upon  the  duty  owing 
by  the  employer  to  the  employee  injured  in 
the  colivae  of  his  duty,  we  think  there  is  an 
aspect  of  the  case  which  mightproperly  have 
been  submitted  to  tl>e  jury.  There  was  tes- 
timony tending  to  show  that  the  entry  in 
which  Metheney  was  killed  was  a  place 
where  the  miners  were  accustomed  to  go  at 
noon  for  tlie  purpose  of  eating  their  dinners 
and  for  social  intercourse:  f"'  '^^'^  ^ " 
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been  tlie  practice  in  the  mine,  witli  the 
knowledge  and  without  objection  from  the 
owner.  In  such  a  case,  what  is  the  measure 
of  obligation  on  the  part  of  the  employer, 
and  in  what  relation  to  him  does  the  em- 
ployee stand  T  Certainly  not  as  a  mere 
stranger,  to  whom  no  duty  ia  owing.  It  is 
shown  to  be  cuatomuy  to  use  the  entry  as 
a  place  where  the  men  come  from  their  rooms 
during  the  short  time  of  refreshmoit  and 
rest  permitted  to  tliem  in  the  course  of  the 
day's  labor.  The  raaeter,  loiowing  that  the 
entry  was  so  used,  and  not  objecting  thereto, 
impliedly  licenses  the  men  to  use  the  place 
in  this  manner.  The  testimony  tended  to 
show  that  the  electric  wire,  in  uie  condition 
which  it  was  permitted  to  be,  wa«  highly 
dangerous  to  life.  The  entry  in  which  the 
men  congregated  had  thus  introduced  into  it 
an  apparatus  dangerous  to  life,  bat  partial- 
ly disclosed  in  the  darlcneBs  of  the  mine,  and 
strung  along  the  wall,  set  out  therefrom,  so 
ihaX  the  men  usiug  the  entry  might  come  in- 
to contact  therewith.  Admitting  that, 
while  not  engsged  in  the  course  of  his  em- 
ploymratt  Metheney  was  not  entitled  to  the 
protection  of  an  canployee,  he  was,  neverthe- 
less, a  licensee  using  toe  entry  with  the  im- 
plied oonsent  of  the  employer.  Under  such 
circumstances,  we  do  not  think  the  employer 
oan  be  permitted  without  responsibility  to 
introduce  a  highly  dangerous  apparatus  into 
a  place  thus  used  with  his  consent.  We 
think  the  case  in  this  particular  is  ruled  by 
tiia  principles  laid  down  by  this  court  in  the 
OBse  of  Felton  v.  Aubrey,  20  C.  C.  A.  436,  43 
U.  S.  App.  278,  74  Fed.  Rep.  350.  In  that 
ease  Judge  Lurton,  giving  the  opinion, 
quotes  the  following  language  from  Bennett 
T.  Louisville  <£  N.  It.  Co.  102  U.  S.  577,  26  L. 
ed.  235:  "Where  the  owner  or  occupant  of 
land,  who,  by  invitation,  expressed  or  im- 

Klied,  induces  or  leads  others  to  come  upon 
is  pranises  for  any  lawful  purpose,  he  is 
liaUa  in  damages  to  such  persons,  they  using 
due  care,  for  injuries  occasioned  1^  the  un- 
safe condition  of  the  land  or  its  approaches, 
if  such  condition  was  known  to  him,  and  not 
to  them,  and  was  n^ligently  sufTered  to  ex- 
ist, without  timely  notice  to  the  public,  or  to 
those  who  were  likely  to  act  upon  sucli  invi- 
tation." And  the  judge  goes  on  to  say: 
"It  seems  to  us  that  many  of  the  American 
cases  which  we  have  cited  failed  to  draw  the 
proper  distinction  between  the  liability  of 
an  owner  of  premises  to  persons  who  sustain 
injuries  as  a  result  of  the  mere  oondition  of 
the  prunisea,  and  those  who  oiMne  to  harm  by 
reason  of  subsequent  oonduct  of  the  licensor 
inoansistent  with  the  safrty  of  persons  per- 
mitted to  go  upon  the  premises,  and  whom 
he  was  bound  to  anticipate  might  avail 
thcmselveit  of  his  license.  This  distinction 
seems  to  be  sharply  emphasized  in  the  case 
of  C'or&v  T.  Hill,  4  C.  B.  N.  S.  662,  and  is  a 
distinotaon  which  should  not  be  overlooked. 
If  there  be  any  But>stantial  difference  be- 
tween the  legal  consequence  of  permitting 
another  to  use  one's  premises  and  inviting  or 
indwdng  such  use,  the  distinction  lies  in  the 
diiTerenoe  between  active  and  the  merely  pas* 
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sive  conduct  of  such  a  prc^rietor.  It  may 
be  entirely  consistent  with  sound  moralranit 
proper  r^ard  for  the  rights  of  others  that 
the  owner  of  premises  should  not  be  held  lia- 
ble to  one  who  goes  upon  another's  premises 
for  his  own  uses,  and  sustains  some  injury 
by  reason  of  the  unfitness  of  the  prnnises  for 
such  uses,  not  snbsequeDtly  brought  about 
by  the  active  interfereaoe  of  the  owner.  If 
such  person  goes  there  by  mere  sufferance  or 
naked  license,  it  would  seem  reasonable  Uiat 
he  ^ould  pick  his  way,  and.  accept  the 
grace,  subject  to  the  rislu  which  pertain  to 
the  situation.  But,  on  the  other  hand,  if, 
with  knowledge  tliat  such  person  will  avail 
himself  of  the  license  the  owner  actively 
change  the  situation  by  digging  a  pitfall,  or 
opening  a  ditch,  or  OMrtj-ucting  dangerously 
the  praises  which  he  haa  reason  to  brieve 
will  be  traversed  by  his  licensee,  sound  mor- 
als would  seem  to  demand  that  he  should 
give  reasonable  warning  of  the  danger  to  be 
encountered." 

Applying  the  doctrine  herein  stated  to  tlie 
facts  devef<^>ed  in  the  present  case,  we  do 
not  perceive  why  the  owner  of  the  mine  who 
actually  changes  the  situation  <rf  previous 
safe^  hy  intrMueing  an  electric  wire  insolB- 
ciently  uunlated  to  prevent  injury  to  those 
who  may  come  in  contact  therewith,  in  a- 
place  where  he  knows  or  has  the  means  of 
knowing  tliat  the  workmen  are  likely  to  con- 
gregate, is  not  equally  liable  with  the  owner 
of  premises  who  may  "actively  change  the 
situation  by  dicing  a  pitfall,  or  opening  a 
ditch,  or  obstructing  dsjigerously  the  prem- 
ises which  he  has  reason  to  brieve  will  be- 
traversed  by  his  licensee."  In  the  case  at 
bur,  as  well  as  in  the  one  put  by  Judge  Lur- 
ton, we  are  of  opinion  that  sound  morals  and 
just  treatment  demand  that  the  licensee 
shall  have  notice  of  the  new  danger  which  he 
is  likely  to  encounter  in  using  the  premises. 
In  taking  this  view  of  the  case,  we  are  not 
undertaking  to  determine  that  the  facts  war- 
rant a  recovery  on  the  line  herein  indicated. 
That  is  a  question  to  be  developed  by  testi- 
mony  upon  issue  joined  with  proof  directed 
to  a  case  based  upon  Uiis  theory.  Enough 
is  shown  to  warrant  an  expression  of  these 
conclusions  in  view  of  a  retrial  of  the  eaae. 
W^hat  we  intend  to  hold  is  that  if  the  testi- 
mony shall  warrant  the  finding  that  the  elec- 
trical apparatus  as  actually  introduced  into- 
the  mine  was  dangerous  to  the  life  and  safe- 
ty of  the  employec-s,  and  they  were  ignorant 
of  the  dangers  thereof,  or  could  not  know 
them  in  the  exercise  of  ordinary  care  to  avoid 
injury,  and  the  same  was  placed  in  a  part  of 
the  mine  which  the  men  were  accustomed  to 
use  and  occupy  during  the  hour  of  rest  and 
refreshment  when  not  actively  engaged  in 
their  duties,  with  the  knowledge  and  consont 
of  their  onployer,  a  duty  is  imposed  upon 
the  employer,  in  thua  iDtrodueing  into  bis 
mine  a  new  and  dangerous  element,  to  prop- 
erty guard  and  protect  the  same,  or  to  give 
notice  of  the  dai^r  to  those  whom  he  should 
reasonably  apprehend  are  likely  to  be 
brought  into  contact  therewith. 

For  the  error  in  treating  the  o«m  m  oar 
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iriiere  an  i&jur7  happened  to  one  in  the  veraed  and  remanded,  for  further  proceed- 
eotirse  of  his  emidoTiBent,  and  duursing  the  ingi  oonaiftteitt  with  the  viewt  heron  ez- 
jufj  upon  tluit  nwoxy,  the  oam  mU  be  r«-  preued. 
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Vk«  »*wer  of  e«altr  to  eompel  the  por- 
moBt  of  lov«l  ItttereBt  as  a  eoDdltlon  of 
caiuellns  a  luarlous  contract  li  not  taken 
away  by  Code  1888,  {  26S0,  providing  tbat 
•gch  coDtracta  "cannot  be  enforced  either 
at  law  or  In  equity,  except  as  to  the  princi- 
pal," while  the  words  "either  at  law  or  In 
•qul^*  were  not  foand  In  the  prior  statutes ; 
rtnce  the  regnirement  that  legal  Interest  be 
paid  as  a  con&ftlon  of  cancelation  la  not  an 
mforcemeot  of  the  contract  within  the  mean- 
ing of  the  sutnte. 

IMaraUott,  dtetmt*.) 

(June  7,  IMKh) 

APPEAL  by  eomplainant  from  «  decree  nf 
the  Jefferson  C>>unty  Chancery  Court  re- 
quiring her  to  pay  interest  at  the  legal  rate 
aa  a  condition  of  relief  from  a  usurious 
inortgage.  A.0fn€d. 

Cooiplainant  allied  that  when  obtaining 
tlw  loan  defendut's  agent  represented  to  her 
tihst  the  loan  bora  interest  at  6  per  cent, 
and,  bdiering  anch  representation,  she  con- 
tracted to  pay  only  that  amount;  that  in 
fact  she  was  required  to  pay  from  12  to  15 
per  cent  per  annum,  vhlw  was  Ul^al  and 
nanrioufl. 

The  bill  oontained  an  offer  to  pay  what- 
ever ttie  court  adjudged  to  be  fairly  and 
Jnatly  du^  and  the  interest  thereon  that  the 
eonrt  should  award.  He  IhII  prayed  for  an 
aecounting  and  permission  to  redeem  from 
the  mortgage. 

The  history  of  the  case  appears  In  Lindtay 
T.  United  8tate»  8av.  dt  L.  Aaao.  120  Ala. 
ISe,  42  L.  n.  A.  783,  24  So.  171. 

Upon  return  of  the  case  after  the  former 
appeal,  the  bill  was  amended  so  as  to  all^ 
that  since  the  filing  of  the  bill  the  chancery 
rale  requiring  complainant  in  a  bill  seeking 
rtf  lef  from  a  nsurious  contract  to  offer  to 
pftj  legal  interest  had  been  abrogated  and 
•mmlled  by  statute,  and  that  oornpwnant  is 
BOW  required  to  pay  back  only  the  principal, 
ftrom  which  is  to  be  deducted  interest  already 
paid. 

Further  facts  appear  in  the  opinion. 
Mr.  Bamnel  Will  John,  for  appellant: 
Hie  court  of  equity,  following  a  well- 
known  maxim  of  it*  jurisprudence,  that  "he 
wbo  seeks  equity  must  do  equity,"  has  al* 
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>S8  note  to  Bexar  Bldg.  *  L.  Aaso.  t.  Bobineni 
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ways  required  the  mortgagor,  who  beeomce 
the  actor  in  the  court,  to  offer  to  do  equity 
by  paying  the  lawful  rate  of  interest. 

It  was  with  this  uniform  construction  of 
the  law  before  the  oodifler  and  before  the 
lawmaking  power  of  the  state,  that  the 
change  was  made  in  |  2080     the  Code. 

The  change  was  inserted  for  no  purpose,- 
can  hare  no  operation,  but  to  enal^  a  bcw- 
rower  who  has  contracted  to  pay  usuriotw 
interest  to  go  into  chancery  oourt  and  be  re- 
lieved of  that  contract  without  paying  waj 
interest  whatever. 

To  hold  otherwise  would  be  simply  to 
strike  this  amendment  out  of  the  Code. 

One  party  to  a  contract  may  not  know,, 
and  may  not  Intend  to  pay  usury,  while  tlw 
other  party  may  have  craftily  to  presented 
the  terms  of  t^e  contract  as  to  deceive  the 
borrower  and  induce  him  to  enter  into  a  con- 
tract which  in  reality  is  usurious. 

^yright  V.  Blliott.  1  Stew.  (Ala.)  892; 
Wnght  T.  llinter,  2  Stew.  (AU.)  461;  27 
Am.  &  En^.'Enc.  Law,  p.  S27. 

Will  thie  court  iida  that  when  a  Code 
eoroniisaioner  has  deliberately  inserted 
words  in  a  statute  of  many  years*  standing, 
and  called  the  attention  of  l^slatnre  to  the 
fact  that  he  did  Insert  them  there,  and  the 
legislature  re-enacted  the  Code  with  that 
amendment  included,  that  they  mean  noth- 
ing? 

The  legislature  of  Alabama  can  deprive  a 
Irnder  of  all  interest  ae  tiie  punishment  for 
violating,  or  for  undertaking  to  riolato,  its 
laws  on  tiie  subject  of  usury. 

Brotharton  v.  Brotharton,  41  Iowa,  112; 
DaweiUe  t.  Pwte,  26  Oratt.  1,  18  Am.  Sep. 
663;  Mi$wuri,  K.  d  T.  Tnut  Co.  y.  Krum- 
seig,  172  XT.  S.  361,  43  L.  ed.  474,  19  Sup.  Ct. 
Rep.  179 ;  Firat  Nat.  Bank  v.  Plankinton,  27 
Wis.  177,  0  Am.  Rep.  453;  Lukena  r.  Has- 
Ustt,  37  Minn.  441,  35  N.  W.  266. 

This  contract,  in  the  identical  form  and  in 
all  its  terms,  has  been  held  by  this  court,  in 
folia  T.  United  States  Bav.,  Loan  <£  Bldg. 
Co.  97  Ala.  417,  24  L.  R.  A.  174,  14  So.  26., 
to  be  usurious. 

Jfessre.  WUte  *  H«wm,  for  appellee: 

It  was  and  still  is  a  role  of  equity  and 
justice,  that  if  the  mortgagor  sought  relief 
tn  a  court  of  equity  aninst  the  usury,  he 
could  not  get  that  relief  unless  he  was  will- 
ing and  offered  in  his  bill  to  do  that  which 
was  just  and  right  by  paying  the  debt  and 
the  lawful  interest  thereon. 

Ealava  v.  Orampton,  61  Ala.  607;  Ealava 
V.  Elmore,  60  Ala.  587 ;  Rogere  v.  TorJtut,  58 
Ala.  623 ;  Garland  T.  Watgon,  74  Ala.  828. 

This  is  not  a  rule  of  practice,  but  a  prin- 
dple  of  equity,  whidi  Is  «■  old  as  courts  <^ 
chancery  themselvefc  (^r\r\ri]t> 
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See,  apedally^  Btory,  Ilq.  Jur.  S  801 ;  Bis- 
pluun,  £q.  p.  63. 

The  ground  upon  which  the  defendant  in 
such  a  case  is  allowed  the  benefit  of  this 
principle  is  that  it  is  a  just  claim,  bo  juat 
that  tie  court  will  not  listen  to  the  mortga- 
gor asking  relief  from  a  usurious  contract 
until  he  offers  to  allow  It  by  the  express 
terms  of  his  bill. 

1  Story.  £q.  |  301 ;  Code,  «  10. 

Sbajrpe,  J.,  delivered  the  opinion  of  the 
«ourt : 

Pi'ior  to  the  adoption  of  the  present  Ckidc 
the  statutes  relating  to  interest  and  usury 
declared  with  reference  to  usurious  contracts 
that  they  "cannot  be  enforced  except  as  to 
the  principal."  Accordingly,  in  suits  for 
the  ratforcement  of  suoh  contracte,'  wherever 
the  defense  of  usui^  haa  been  set  up  and  sus- 
tained, courts  of  equity,  as  well  as  of  law, 
have  constantly  refused  assistance  to  the 
suitor,  except  upon  the  assumption  that  the 
principal,  exclusive  of  all  interest,  constitut- 
ed the  entire  debt.  The  provision,  however, 
was  never  construed  as  interfering  with  tlie 
equitable  principle  which  requires  that  one 
who  seeks  equity  must  do  equity,  or  as  inter- 
dieting  its  applicati<Hi  to  a  borrower  who,  in 
the  attitude  of  a  conLplainant,  Keks  relief 
from  usury.  In  the  numerous  eases  Involv- 
ing usurious  mortgages,  extending  from 
PearaoH  v.  Bailey,  23  Ala.  637,  to  Turner  v. 
Uerchanta'  Bank,  28  So.  469,  our  courts  have 
followed  the  generally  prevailing  and  well- 
settled  rule  that  such  remedy  will  be  afforded 
to  a  complainant  only  upon  the  condition  of 
his  paying  the  amount  equitably  due,  which 
ia  considered  to  be  the  sum  loaned,  with  Ic^l 
interest.  The  authority  of  a  court  of  equity 
to  impose  those  terms  is  not  conferred  by 
statute,  nor  is  it  exercised  for  the  purpose  of 
enforcing  any  contractual  right.  "Such  au- 
thority bclon(;B  to  the  court  by  virtue  of  its 
general  equity  jurisdiction,  and,  unless  a 
statute  exists  providing  that  the  party  may 
have  relief  without  the  imposition  of  those 
terms,  the  rule  will  be  invariably  enforced." 
Tyler,  Usury,  437.  The  power  of  the  legis- 
lature to  prohibit  courts  of  equity  from  ap- 
plying the  maxim  In  cases  involving  usury  !a 
undoubted,  and  the  question  before  us  is 
whetiier  the  change  in  the  wording  of  the 
statute  reJerred  to,  wrought  by  the  adoption 
of  the  present  Code,  has  effected  such  prohi- 
bition. The  provision  now  is  that  usurious 
contracts  "cannot  be  enforced,  either  at  law 
or  in  equity,  except  as  to  the  principal." 
(.V)de,  5  2B30.  It  ia  apparent  that  the  inser- 
tion of  tlie  words  "«ther  at  law  or  in  equi- 
ty" does  not  expressly  affect  the  scope  of  the 
fltatute  as  it  stood  before  the  change.  It  is 
insisted  for  appellant  that  some  change  in 
effect,  as  well  as  in  words,  was  intended,  and 
that,  unless  the  altered  provision  be  con- 
strued as  devesting  courts  of  equity  of  the 
right  to  require  such  condition  of  borrowers, 
nothing  has  been  accomplished  by  the  alter- 
ation, and  the  doing  of  a  useless  thing  must 
be  imputed  to  the  legislature.  The  assumed 
consequence  does  not  follow.  Statutes  are 
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often  found  in  separate  enactments,  and  ia 
Code  revisions  as  well,  which  ai-e  merely 
declaratory  of  principles  already  reoognised 
as  existing  at  common  law  or  in  equity,  or 
which  have  grown  out  of  the  construction 
placed  by  the  courts  upon  abme  previous 
statute;  and  it  frequentiy  occurs  in  the  re- 
vision of  statutes  that  changes  in  their 
phraseology  are  made  with  no  oUier  inten- 
tion than  to  render  tiieir  meaning  more  defi- 
nite and  certain.  The  case  here  under  eoii- 
aideration  involves  a  revision,  and  not  the 
construction  of  a  subsequent  independent  en- 
actment upon  the  subject  of  a  former  one. 
In  Laiidford  v.  Dunklin,  71  Ala.,  on  page 
tJ09,  it  ia  said:  "No  rule  of  statutory  con- 
struction rests  upou  lietter  reasoning  than 
that,  in  the  revi&ion  of  statutes,  altiration 
of  phra&eology — ^the  omission  or  addition  of 
words — will  not  necessarily  change  the  oper- 
ation or  consbvction  of  former  statutes. 
The  language  of  the  statute  as  revised,  or  the 
legislative  intent  to  change  the  former  stat- 
ute, must  be  clear,  before  it  can  \»  pro- 
nounced that  there  is  a  change  of  such  stat- 
ute in  construction  and  operation."  In 
Bradley  v.  iitate,  69  Ala.,  on  page  322.  the 
principle  is  thus  stated;  "In  the  amend- 
ment or  revision  or  in  the  re-enactment  of 
statutes,  changes  of  phraseology,  the  omfa- 
sion  of  words  deemed  superfluous,  or  the  ad- 
dition of  words  rendering  the  intention  more 
clear,  are  not  infrequent  The  construction 
or  operation  of  the  statute  is  not  varied  be- 
cause of  such  changes.  Before  the  courts 
can  pronounce  that  the  law  is  changed,  the 
le^^inlative  intention  to  change  it  must  be 
evident;  language  must  be  employed  which 
is  not  susceptible  of  any  other  just  construc- 
tion.'* For  the  same  doctrine,  see  Dudley  t. 
Steele,  71  Ala.  423;  Sutherland,  SUt. 
Constr.  {  256;  Sedgw.  Stat  &  Conat.  Law. 
pp.  229,  365.  The  principle  of  construction 
al>ove  quoted,  applied  to  the  present  statute, 
forces  the  conclusion  that  the  alteration  was 
intended  to  and  has  effect  only  to  declare  a 
rule  as  applicable  to  courts  of  equity  which 
in  those  courts  bad  previously  existed,  eith- 
er by  judicial  construction  of  the  statute,  or 
upon  the  general  hut  variable  doctrine  that 
equity  follows  t^e  law,  either  of  which  sourc- 
es of  authority  might  have  become  a  subject 
of  dispute  in  the  absence  of  a  more  definite 
statute.  The  change  resulting  from  the  re- 
vision imports  no  prohibition  against  the  ex- 
ercise of  the  right  in  equity  to  require  tJiat 
one  who,  in  the  attitude  of  a  complainant, 
asks,  not  to  enforce  a  contract,  but  to  be 
relieved  from  a  stipulation  he  luis  made  to 
pay  money,  shall  pay  the  borrowed  money, 
with  legal  interest,  as  a  condition  to  having 
such  relief.  The  hill  doca  not  attack  or  seek 
to  rescind  the  contract  because  of  misrep- 
resentations made  to  her  respecting  the  re- 
quired rate  of  interest.  Upon  the  ground  of 
usury  alone  the  complainant  haa  sought  and 
obtained  relief.  To  nold  that  in  doing  equi- 
ty she  should  pay  less  than  the  legal  rate, 
because  her  obligation  was  bounded  by  the 
mortgage  stipulation  for  6  per  cent  interest 
on  the  loan  proper,  would  be^  in  effect,  to 
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hold  that  no  vkotj  exiited, — a  result  which 
wmld  be  inonuistent  with  the  ri^t  to  any 
«eUef. 

Haralion,  J,,  diseentiiig: 

On  a  former  appeal  in  this  cause,  follow- 
ing the  former  decision  of  Falls  v.  United 
States  8av.,  Loan  &  BUg.  Co.  97  Ala.  417, 
-£4  L.  R.  A.  174.  13  So.  25.— identical  in  its 
l«tal  aspects  as  to  the  transaction  here  in- 
volved.— it  was  held  that  the  contract  was 
usurious,  a  rate  of  interest  exceeding  8  per 
«ent  having  been  received.  Lindsay  v.  Unit- 
■ed  States  Sav.  <£  L.  Asso.  120  Ala.  156,  42  L. 
R.  A.  783,  24  So.  171.  The  chancellor  in  his 
-opinion  on  the  trial  below  says:  "It  is  al- 
leged and  shown  that  the  contact  contained 
in  the  mc^tgage,  or  the  loan,  is  usurious," 
and  thit  is  not  denied  by  tiie  defendant.  He 
«Iso  saye:  "The  sole  question  now  for  de- 
terminatiim  Is,  'Does  the  present  Code,  by  S 
-£630,  abrogate  the  long-established  rule  of 
-courts 'of  equity,  which  requires  a  borrower, 
■coming  into  su<^  court  to  have  a  usurious 
-oontri^  purged  of  il1^:al  interest,  to  pay 
the  amount  borrowed  with  l^al  interestt" 
That  section  reads:  "All  contracts  for  the 
-payment  of  interest  upon  the  loan  or  forbear- 
ance of  goods,  moaey,  things  in  action,  or 
upon  any  contract  whatever,  at  a  higher  rate 
than  is  prescribed  in  this  chapter,  are  usuri- 
■ous,  and  cannot  be  enforced,  either  at  law  or 
in  equity,  except  as  to  the  principal."  In 
the  former  statutes,  the  words  "either  at  law 
*r  in  equity"  did  not  appear,  and  were 
added  when  the  Code  of  1896  was  adopted. 
On  the  19th  Deewnher,  1898,  the  complainant 
amended  her  bill,  by  setting  up  this  amend- 
ment of  said  section,  as  relieving  her  from 
liabili^  to  account  in  the  cause  for  anything 
more  than  a  payment  of  the  residue  of  the 
principal  unpaid,  and  to  have  all  the  pay- 
ments she  had  made  deducted  from  the  prin- 
■cipal.  Before  this  amendment,  as  appears, 
the  statute  simply  provided  that  no  usuri- 
-ouB  contract  could  be  enforced  except  as  to 
the  principal ;  and  this  provision  ajrainFit 
usury  was  not  limited  as  to  its  enforcement 
to  courts  of  law,  bat  applied  also  to  courts  of 
«qnity  on  a  bill  filed  to  enforce  the  usurious 
contract.  A  hill  filed  to  enforce  the  contract 
was  necessarily  prosecuted  by  the  lender.  It 
was  further  held  that  where  one  borrowed 
money  at  a  usurious  rate  of  interest,  and 
gave  a  mortgage  to  secure  it,  and  afterwards 
resorted  to  a  court  of  equity  for  relief 
against  the  usury,  he  was  denied  relief,  ex- 
-cept  on  the  condition  of  paying  the  principal 
And  l^al  interest;  but  where  the  payee  or 
mortgagee  became  the  actor  in  a  court  of 
•equity  he  was  required  to  after  to  abate  the 
whole  interesti  since  the  principal  was  all  bo 
was  entitled  to  recover,  and  without  such 
abatement  his  presence  in  a  court  of  equity 
as  held  was  without  clean  hands.  Batckins 
T.  Pearaon,  06  Ala.  371,  11  So.  304;  Dawsoti 
T.  Burrus,  73  Ala.  Ill;  Vhlf elder  v.  Carter, 
«4  Ala.  627;  MoQehee  v.  George,  38  Ala. 
323;  Hunt  v.  Aore,  28  Ala.  580.  This  rule 
of  denying  a  borrower  relief  in  equity 
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against  usury  ia  a  mortgage  to  secure  the 
debt  was  not     virtue  oi  any  statute  on  the 

subject,  but  originated  with  courta  of  equity 
as  a  condition  prescribed  by  them,  on  which 
they  would  exercise  their  discretion  in  grant- 
ing relief  to  the  mortgagor  or  borrower.  Tt 
was  an  invention  of  their  own,  and  within 
their  discretion  as  conceived,  in  the  interest 
of  equity.  1  Story,  Eq.  Jur.  12th  ed.  g  301 : 
Sfissouri,  K.  A  T.  Trust  Co.  v.  Krumseiij, 
172  U.  S.  357,  43  L.  ed.  470,  19  Sup.  Ot.  Rep. 
179.  Judge  Story  stetes  the  distinction  ob- 
served by  a  court  of  equity  between  the  lend- 
er and  the  borrower  thus:  "The  ground  of 
this  distinction  is,  that  a  oourt  of  equity  is 
not  positively  bound  to  interfere  in  such 
cases  by  an  active  exertion  of  its  powers: 
but  it  has  a  discreti<»i  on  the  subject,  and 
may  prescribe  the  terms  of  its  interference, 
and  he  who  se^s  equity  at  ite  hands  may 
wedl  be  required  to  do  equity."  1  Story,  Eq. 
Jur.  12th  ed.  S  SOI.  l^e  Supreme  Court  of 
the  United  Stetes  ansirering  the  question. 
Can  a  borrower  of  money  upon  usurious  in- 
terest successfully  seek  the  aid  of  a  court  of 
equity  in  collecting  the  debt  rendered  void  by 
statute  without  making  an  offer  to  repay  the 
loan  with  lawful  interest?  says:  "Undoubt- 
edly the  general  rule  is  that  courts  of  equity 
have  a  discretion  on  tiiis  subject,  and  have 
prescribed  the  terms  on  which  their  powers 
can  be  brought  into  activity.  They  will  give 
no  relief  to  the  borrower  if  the  contract  be 
executory,  except  on  the  condition  that  he 
pay  to  the  lender  the  money  lent  with  legal 
interest.  Nor  ff  the  contract  be  executed, 
will  they  enable  him  to  recover  any  more 
than  the  excess  he  has  paid,  over  the  legal  in. 
terest."  Missouri,  K.  d  T.  Trust  Co.  v. 
Krunuieig.  172  U.  S.  361,  43  L.  ed.  474,  19 
Sup.  Ct.  Rep.  170.  Speaking  further  in  the 
same  case  upon  the  exercise  of  this  discre- 
tion, the  court  said :  "It  would  seem  t^at 
no  argument  is  necessary  to  establish  the 
proposition  that  when  suhstential  rights, 
resting  upon  a  statute  which  is  clearly  with* 
in  the  legislative  power,  come  in  conflict 
with  mere  forms  and  modes  of  procedure  in 
the  courts,  the  latter  must  give  way,  and 
adapt  themselves  to  the  forms  necessary  to 
give  ^ect  to  audi  righto,  ^e  flexibility 
of  chancery  methods,  1^  vHiich  it  molds  ite 
decrees  so  as  to  give  appropriate  relief  in 
all  cases  within  ite  jurisdiction,  enables  it 
to  do  this  without  violence  to  principle.  If 
one  or  the  other  must  give  way,  good  sense 
unhesitatingly  requires  that  justice  and  posi- 
tive rights,  founded  both  on  valid  stotuten 
and  valid  contracts,  should  not  be  sacrificed 
to  mere  questions  of  mode  and  form;"  citing 
Holland  v.  ClMllcn,  110  U.  S.  15,  28  L.  ed. 
52,  3  Sup.  Ct.  Rep.  495. 

The  chancellor  construed  the  stetute,  as 
amended,  as  having  made  no  change  in  re- 
spect to  this  principle  of  equity  procedure, 
and  required  the  plaintiff  to  pay  8  per  cent 
on  the  loan.  This  construction  proceeds  on 
the  ground  that  the  stetute  is  directed 
against  him  who  seeks  to  enforce  the  iinuri- 
ous  contract;  and,  inasmuch  as  a  mortgagor 
or  other  debtor  against  whom,  a  bill  is  filed 
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to  enforce  the  eollectioB  of  the  ddit  is  not 
one  sedEing  to  enforoe  its  ooUection,  he  is 
not  included  within  the  technical  provision 
of  the  statute  and  stands  where  he  did  be- 
fore its  amendment,  with  no  rights  thereun- 
der  to  avoid  paying  the  legal  interest,  which 
he  may,  in  any  case,  as  is  urged,  be  rei^uired 
in  a  court  of  equity  to  pay,  on  a  subsisting 
though  usurious  contract.  If  this  were  true, 
the  amendment  means  nothing,  and  the  leg- 
islature is  put  in  the  category  of  doing  %  use- 
less thing.  Amendments  of  statutes  wdi- 
narily  suggest,  and  are  prima  fiuiSe  evidence 
of,  a  legislative  intent  to  cure  some  defect  in 
the  statute  amended.  The  supposed  defect 
in  this  statute  consisted  in  the  fact  that  un- 
der it,  according  to  the  construction  placed 
on  it  by  the  courts,  a  borrower  of  money 
seeking,  whether  as  plaintiff  or  defendant,  by 
the  form  of  his  pleading,  in  a  court  of  equity, 
to  avoid  his  usurious  oontraot  m  to  the  in- 
terest, coald  not  do  so,  and  might  be  re- 
quired to  par  legal  interest  in  addition  to  the 
principal.  Without  violent  construction  of 
the  intention  of  tiie  legislature,  we  may 
fairly  assume  that  this  was  the  defect  they 
intended  to  reach  by  the  amendment,  and  to 
make  all  usurious  contracts  voidable  as  to 
the  interest,  when  properly  pleaded  by  the 
debtor,  whether  in  a  court  of  equity  or  law; 
for  at  last  a  debtor  such  defense  is  doin^ 
no  more  than  preventing  tha  enforcement  of 
such  a  contract  against  him.  What  is  the 
difference  in  principle  between  not  allowing 
nuch  a  contract  enforced  at  the  instance  of 
the  lender,  and  forbidding  its  enforcement 
at  the  instance  of  the  borrower?  It  always 
did  rest  for  enforcement  at  law  or  In  equity, 
— when  the  lender  was  proceeding, — ^upon 
the  borrower,  wheUier  he  objected  or  not; 
and  but  for  this  ancient  rule  in  equity  the 
principle  would  have  been  as  applicable  in 
chaneery  to  the  one  as  to  the  other.  To  de- 
stroy that  inequali^  of  the  parties  in  equi- 
ty as  was  supposed,  the  statute  was  firamed 
making  the  nonenforcement  of  usury  apply 
in  all  courts,  when  invoked  by  tiie  borrower, 
as  well  as  by  the  lender.  Not  to  so  construe 
it  would  eeem  to  be  a  technical  rather  than 
K  substantial  ruling,  a  petitio  prineipii. 
The  construction  of  Uie  statute  gives  some 
field  of  operation  to  the  amendment.  A  stat- 
ute Is  to  be  so  construed  as  that  it  may  have 
effect  agreeably  to  the  intention  oF  the  legis- 
lature. As  has  been  well  said:  "Judges, 
in  construing  laws,  are  to  inform  themselves 
of  the  previous  state  of  the  law,  and  the  mis- 
chief to  be  remedied,  and  make  such  con- 
struction as  will  advance  the  remedy  and 
suppress  the  mischief.  .  .  .  The  inten- 
tion of  the  law  is  to  be  gathered  from  the 
cause  or  necessity  of  enacting  it."  Dubose 
V.  Duhose,  38  Ala.  241,  42  Am.  Pec  688.  It 
is,  again,  a  familiar  rule  that  "a  construction 
which  leaves  to  a  sentence  or  clause  of  a  stai- 
nto  no  field  of  operation  should  be  avoided 
If  any  other  reasonable  construction  of  the 
language  can  be  given."  Lehman  r.  Robin- 
son, 69  Ala.  235.  The  sole  object  of  the 
amendment  was  to  suppress  usury,  and  leave 
no  one  to  be  viotimised  by  it.  whoi  he  seeks 
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to  avoid  It, — passed  in  the  interest  of  public- 
policy,  and  for  the  prevention  Of  extortion  by 
the  uvorecl  out  of  those  not  so  fortunats  a» 
thej. 


MONTGOMERY      BKER  BOTTUKG 
WORKS 

V. 

John  B.  GASTON,  Judge  of  Probate. 
(  Ala  ) 

1*  The  bovvd  smd  pemsacBt  recor* 
filed  with  the  »ecretarr  of  state  as  tbe- 
Journal  of  the  house  of  representatives,  an& 
not  the  bundle  of  papers  from  which  this  was 
made  np,  is  the  "Journal"  which,  under  Const, 
art  4,  I  22,  and  other  sections,  most  contain, 
the  reqalred  entry  oC  ptoceedings  In  the  en- 
actment of  statutes. 

9.  A  wTltlmv  OB  fhm  msltvIk  of  •  learis- 
Imtive  Joanwl,  under  Instmctloas  of  the 
clerk,  sfter  the  jonrnal  Is  Died  with  the  sec- 
retary of  state,  li  an  nnlawfal  interpolation 
without  any  legal  effect  to  give  vitality  to  an 
enactment,  however  honestly  the  clerk  may 
have  acted.  . 

(liay  29,  1900.) 

CROSS-APPEALS  from  a  judgment  of  the 
Montgomery  City  Court  in  an  action  to- 
recover  back  money  paid  as  a  license  tax  un- 
der the  revenue  laws  of  the  state;  the  de- 
fendant appealing  from  so  much  of  the  judg- 
ment as  permitted  the  recoveryof  money  paid 
for  a  license  to  sell  as  a^it  of  a  foreign 
manufacturer,  and  plaintiff  appealing  from 
so  much  as  held  that  the  statute  imposing 
the  license  was  valid  so  as  to  preclude  his 
recovery  of  all  of  the  mon^  paid.  Afflrmei 
on  defendant's  appeal.  Biowted  im  plo^ 
tiff's  appeal. 

Under  an  act  approved  February  23,  160A>. 
complainant  was  required  to  pay  $110  for 
the  privilege  of  doing  business  as  agent  for 
a  foreign  dewing  company,  and  $27.50  as  a. 
license  tax  as  a  retail  dealer  in  qtlfitaoua» 
vinous,  and  malt  liqucvs. 

With  reference  to  the  foreign  business,  the- 
evidence  showed  that  the  beer  was  bought 
outright  by  plaintiff  from  the  foreign  manu- 
facturer, and  sold  in  the  regular  course  of 
trade  by  wholesale  aud  retail,  by  the  keg,  or- 
bottle,  or  draught. 

At  the  trial  a  book  was  produced  marked 
"Volume  2,  Journal  of  the  House  of  Repre- 
sentatives." On  the  margin  of  page  83f), 
there  was  the  following  entry: 

Report  of  Committee  of  Conference. 
Mr.  Speaker: 

The  undersigned  committee  of  conferenee- 
to  consider  the  difference  of  the  two  housea 
on  U.  B.  035,  b^  leave  to  report  as  follows: 
After  considering  the  matter,  they  recom- 
mend (1)  the  adoption  of  all  the  senate - 
amendments;  (2)  the  adoption  of  the  fol- 

NoTH. — As  to  coDdosIveness  of  enrolled  blUr. 
•ee  Sute  eff  rel.  Reed  v.  Jones  (Wash.)  28  h. 
K.  A.  840,  and  note;  also  Union  Bank  v.  Ox- 
ford Cumrs.  (H.  C)  84  L.  R.  A--4«7.  i 
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lowing  additiooal  ameDdments :  "Sec.  — . 
Be  it  fartiier  enacted,  that  the  dispensaries 
in  each  municipality  shall  pay  50  per  cent  of 
auch  state  and  county  license  aa  were  paid 
by  all  the  saloons  in  such  munidpality  aur- 
ing  the  year  1898,  payable  quarterly,  and  in 
no  ease  less  than  the  amount  paid  by  one  sa- 
loon," by  striking  out  the  words  "or  long-dis- 
-tance  telepbonea,"  where  they  occur  in  the 
.3d  and  4th  line  thereof;  by  inserting  in  line 
19,  after  the  word  "each"  and  before  the 
■word  "company,"  the  word  "telegraph;"  by 
■Baerting  in  line  10  of  said  section,  after  the 
word  nines,"  the  following:  "And  each 
loBg-distanoe  telephone  company  whose  lines 
wiUin  the  state  do  not  exceed  100  miles 
ehaU  pav  at  the  rate  of  50  cents  per  mile, 
jud  eacn  long-distance  tdephone  company 
whose  lines  within  the  state  exceed  100  miles 
zahall  p»  $260.'* 

Be^wctfuUy  submitted. 

D.  J.  Meador, 

Q.  D.  Deans, 

W.  D.  Jelks, 

On  Part  of  the  Senate. 

J.  J.  Mitehell, 

W.  W.  Brandon. 

O.  Kyle, 

On  Part  of  the  House, 
The  house  concurred  in  the  conference  re- 
'port:  -  yeas  62,  nays,  0.  Yeas:  Messrs. 
Speaker*  Andress,  Arrington,  Bayles,  Box, 
Brandm,  Brows,  Bruner,  Burkhfllter,  Byars, 
Ctaimeron,  Capps,  Oheatiiam,  Gofer,  Collier, 
Gomelins,  Dameron,  Davidson,  Davis,  Flew- 
-«llen.  Forester,  Fuller,  Garner,  George,  Gib- 
BOD*  Greene,  ITarriB,  Haynie,  Hood,  Huey, 
Hurt,  Kelly,  Killen,  Kyle,  Lavretta,  Long, 
Lyle,  Uatthews,  Mitchell,  McQueen,  Patter- 
moa,  Poole,  Beynolds,  Bogers,  Sloan,  Speaers, 
Stodghill,  Taie,  Thigpen,  Vaughn,  Wallace, 
White.  (62) 

The  evidence  tended  to  show  that  after 
-volume  2  had  been  in  possession  of  the  sec- 
retary of  state  for  about  two  months  the 
■«lerk  of  the  house  of  representatives  ob- 
tained possession  of  it;  and  that,  prior  to 
the  time  when  the  volume  was  taken  from 
the  <^ce  of  tbe  secretaiy  of  state,  It  did  not 
-contain  the  marginal  witry  set  out  above. 

At  the  request  of  plaintiff  the  court  gave 
-the  following  inetrucbions : 

"  { 1 )  Under  the  evidence  in  this  case  the 
plaintiff  is  entitled  to  recover  the  money 
paid  by  him  as  the  license  tax  under  subdi- 
vision 14  of  8  16  of  the  revenue  law,  ap- 
proved February  23,  1899, — the  same  being 
«100  and  OMnmissionB  of  $10, — claimed  by 
the  tax  commissioner  for  selling  goods  man- 
ufactured by,  or  the  product  of,  a  brewery 
-of  another  state. 

"(2]  That  under  the  evidence  of  this  case 
-the  plaintiff  was  not  required  to  take  out 
«ny  license  under  subdivision  14  of  S  16  of 
'the  revenue  law,  approved  February  23,  \S9Q, 
for  selling  the  beer  bought  by  him  from  the 
7.  W,  Cook  Brewing  Company." 

The  court  also  refused  the  following: 

"<1)  If  the  jury  beliers  the  evidence,  they 
-must  find  for  the  pliUntlff  for  the  amount 
ened  for  In  the  niatK  ooaot  of  the  complaint. 
.51  L.  S.  A. 


"  ( 2 )  If  the  jury  believe  the  evidence, 
they  must  find  for  the  plaintiff  for  the 
amount  sued  for  in  the  t^ith  count  of  the 
complaint. 

"(3)  If  the  jury  believe  the  evidenoe,  ibey 
must  find  for  the  plaintiff  for  the  amount 
sued  for  in  the  eleventh  count  of  the  oom- 
plaint. 

"(4)  If  tiie  jury  believe  the  evidence,  they 
must  find  for  the  plaintiff  for  the  amount 
sued  for  in  the  twelfth  count  of  the  com- 
plaint, 

"  (6)  The  court  charts  the  jury  that  the 
books  introdueed  in  evidence  by  the  plain- 
tiff marked  'Journal  of  the  House  of  Bepre- 
sentatives,  Volume  1  and  Volume  2,'  are  the 
true  journal  of  the  bouse  of  representatives, 
of  the  regular  session  of  the  gCTeral  assem- 
bly of  l&f)8-99. 

"(6)  The  court  charges  the  jury  that  the 
journal  of  the  house  of  representatives*  of 
the'  regular  session  of  the  general  assembly 
of  1808-^0,  does  not  show  that  the  report  of 
the  conference  ctmunittee  on  the  revenue  Mil, 
known  as  H.  B.  935.  was  adopted  by  the 
house  of  representaUres  by  a  vote  taken  by 
yeas  and  nays  and  recorded  on  the  journal.*' 

At  the  request  of  defendant  the  court  gave 
following  instructions: 

"  ( 1 )  The  court  charges  the  jury  that  un- 
der the  evidence  in  this  case  the  plaintiff  is 
not  entitled  to  recover  the  money  paid  by 
bim  as  a  license  tax  nnder  an  act  entitled 
'An  Act  to  Amend  the  Revenue  Lam  of  the 
State  of  Alabama,'  approved  February  23, 
1899, — the  some  being  $25,  and  commissions 
of  $2.50,  claimed  by  the  tax  commissioner 
and  paid  to  the  defendant,  for  selling  in  the 
city  of  Montgomery,  Alabama,  spirituous, 
vinous,  or  malt  liquors. 

*'(2)  The  court  charges  the  jury  that  nn- 
der tiie  evidence  in  this  ease  plaintiff  was  re- 
quired to  take  out  a  license  aa  a  retail  dealer 
in  spirituous,  vinous,  or  malt  liquors,  im- 
(ler  the  provisions  of  an  act  entitled  'An  Act 
to  Amend  the  Revenue  Iawb  of  the  State 
of  Alabama,'  approved  February  23,  1899." 

The  trial  resulted  in  a  verdict  and  judg- 
ment in  plaintill's  favor  for  $110. 

Further  facta  appear  in  the  opinion. 

I^esara.  Irfimu,  Crui,  ft  Well, 
Thomas  O.  Jonea  and  Cluwiea  P.  Jones, 

for  plaintiff: 

The  bundle  of  papers  is  nothing  but  tlia 
private  memorandum  of  the  clerk,  from 
which  the  Journal  of  the  House — the  two 
books — ^is  made. 

Oushing,  Law  &  Practice  of  Legislative 
Assemblies,  §  423. 

When  the  framers  of  out  several  Constitu- 
tions provided  for  the  process  of  lawmaking 
and  the  keeping  of  journals  and  the  entering 
or  recording  of  votes  and  proceedings  on  the 
journal,  they  had  reference  to  the  history 
and  immemorial  custom  of  parliamentary 
law. 

Btate  ea  rel.  Atty.  Oen.  t,  Buckley,  64 
Ala.  613;  Jones  v.  Hutchineon,  4^  Ala.  721; 
Ex  parte  BotoarA-Harrison  Iron  Go.  119  Ala. 
484,  24  So.  616;  State  ex  rel.  Morria  T.  Ifa- 
«m,  48  La.  Ann.  590,  9  So.  77$.^ ^^^I„ 
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This  court,  by  the  language  employed  in 
State  ese  rel,  Brickman  v.  Wilson,  123  Ala. 
2&»,  45  L.  K.  A.  772,  26  So.  482.  recognized 
these  books,  then  in  the  eastody  of  the  sec- 
retary of  state,  as  the  Journal  of  the  House 
of  Representatires  of  the  Session  of  1898-0. 

The  journal  of  the  house  shows  beyond  con- 
troversy that  DO  report  of  the  conference 
committee  on  the  disagreement  of  the  two 
houses  on  the  bill  to  amend  the  revenue  laws 
of  the  state  of  Alabama  was  adopted  by  the 
house  of  representatives,  by  a  vote  of  a  ma- 
jority thereof,  taken  by  yeas  and  nays,  and 
no  record  of  the  names  of  those  voUng  for 
and  against  said  conference  report  recorded 
thereon;  while  it  does  show  that  after  the 
passage  of  the  bill  by  the  house  of  represen- 
tatives it  was  amei^ed  by  the  senate,  that 
the  house  refused  to  concur  in  the  amend- 
ments, and  that  a  eonuaittm  of  conference 
was  asked  for  and  appointed.  It  followi,  of 
necessity,  that  the  act  to  amraid  the  laws  of 
the  state  of  Alabama,  approved  February 
23d,  1809,  is  unconstitutional  and  void. 

State  ea  rel.  Atty.  Gen.  r.  Buckley,  54 
Ala.  613;  Ex  parte  Hotoard-HiUTieon  Iron 
Co.  119  Ala.  484,  24  So.  616;  Walker  r. 
Onffith,  00  Ala.  3C1. 

Uessre.  PiUans,  Hanaw,  A  Pillana, 
also  for  plaintiff: 

There  is  under  the  law,  and  can  be,  but 
one  journal  of  the  house;  this  is  a  'well- 
known  and  recognized  thing;  it  is  a  bound 
volume  or  inhumes  containing  the  reoord  of 
the  daily  transactions  of  the  bouse,  and  filed 
in  the  archives  of  the  state  with  the  secre- 
tary of  state.  This  journal  is  amendable, 
if  it  contains  error,  by  no  power  inferior  to 
the  legislature  itself,  whose  eolemn  journal 
and  reoord  it  Is. 

Gushing,  Law  ft  Practice  of  L^slative  As- 
semblies, §8  327,  329,  416,  423,  425,  492; 
Barclay,  Digest  of  Parliamentary  Practice, 
1872;  Wilson,  Digest  of  Parliamentary  Law; 
May,  Law  &  Usage  of  Parliamentary  Prac- 
tice; Detroit  v.  Detroit  Bd,  of  AMeasora,  91 
Mich.  86,  16  L.  R.  A.  59,  61  N.  W.  787; 
White  T.  Hinton,  3  Wyo.  763,  17  L.  B.  A.  66, 
30  Fac  953 ;  Santa  Clara  County  v.  South- 
ern P.  R.  Co.  0  Sawy.  165,  18  Fed.  Rep.  385; 
Turley  v.  Logan  County,  17  111.  151 ;  Stanly 
County  Comrs.  v.  Bnuggs,  121  N.  C.  394,  39 
L.  R.  A.  439,  28  S.  E.  539;  State  ex  rel.  Her- 
ron  V.  Smith,  44  Ohio  St.  348,  7  N.  E.  447, 
12  N.  E.  829;  UoCulloch  v.  State,  11  Ind. 
424. 

Meeara.  W.  J.  Wood  and  Outer  * 
OoBtor  for  defoidantk 

Haralson,     delivwred  the  opinion  of  the 

court: 

The  only  question  we  need  consider  on  this 
appeal,  according  to  the  view  we  take  of  it, 
i«  the  oon8tituti<Hiality  of  the  "Act  to  Amend 
the  Revenue  Laws  of  Alabama,"  approved 
February  23,  1800  (Acts  1898-99,  p.  164). 
The  other  question  so  elaborately  discussed 
by  counsel,  of  the  constitutionality  of  the 
14th  subdivision  of  $  16  of  said  act,  must 
share  the  fate  of  the  general  enactment,  of 
61  L.  R.  A. 


which  it  is  a  part,  if  tliat  be  held  to  be  nm- 

constitutional. 

The  question  raised  by  the  plaintiff  oik 
this  appeal  is  that  said  act  of  the  23d  of 
Februa^,  1809,  was  never  eonstitutimially 
enacted,  and  is  therefore  void,  because,  as  al' 
leged,  the  journal  of  the  house  of  representa- 
tives shows  that  after  the  passage  of  the- 
bill  by  the  house,  it  was  amend^  by  the- 
senate,  and  the  senate  amendments  were  not 
concurred  in  by  the  house,  by  a  majority  of 
its  members  taken  by  yeas  and  nays,  and 
the  names  of  those  voting  for  and  a^inst 
said  amendments  were  not  recorded  in  the- 
journal,  as  required  by  §  22,  art.  4,  of  the- 
Constitution,  and  that  a  conference  commit- 
tee of  the  two  houses  was  appointed,  and 
the  journal  of  the  house  does  not  show  that 
a  report  of  that  committee  was  made  and 
adopted  by  the  house  by  a  majority  of  its- 
membOTS  voting  for  and  against  its  adop- 
tion taken  and  recorded  as  required  hy  said 
section  of  the  Constitution.  Just  here  t he- 
contention  arises  between  tiie  parties  as  to 
what  constitutes  the  journal  of  the  house, — 
the  defendant  insisting  that  a  certain  bun- 
dle of  papers,  purporting  to  be  the  fiftieth 
day's  proceedings  of  t^e  bouse,  which  show 
tiiat  on  that  day  said  revenue  bill  was,  as- 
contended,  constitutionally  passed,  consti- 
tutes the  journal  of  that  day's  proceedings; 
and  the  plaintiff,  that  two  bound  volumes  in 
the  secretary  of  stated  office,  in  which  said 
day's  proceedings  purport  to  be  recorded,  but 
in  which  said  conference  report  and  its 
adoption  by  the  house  as  required  by  the 
Constitution  does  not  appear,  constitute  the 
journal.  The  former  shows  that  the  alleged 
defect  in  the  legislative  proceedings,  prevent- 
ing the  bill  from  becoming  a  law,  does  not 
exist,  and  the  latter,  as  has  been  stated,  that 
it  does.  The  fate  of  the  bill,  therefore,  must 
depend  upon  the  determination  of  the  ques- 
tion. Which  of  these  two — the  bundle  of 
papers,  or  the  two  volumes — is  the  journal* 
of  the  house!  The  said  papers  and  the  vol- 
umes have  been  certified  to  this  court  for  in- 
spection, together  with  all  the  evidence  in' 
the  cause,  bearing  on  the  question,  and  are- 
before  us  in  aid  of  our  judicial  knowledge  as- 
to  what  constitutes  the  journal  of  the  house, 
the  same  evidence  having  been  introduced 
in  the  court  below  in  aid  of  the  judicial 
knowledge  of  that  court. 

The  said  bundle  of  papers  consists  of  about 
106  pages  of  paper  fastened  together  at  the- 
upper  left-hand  corner  with  a  paper  brad. 
The  first  page  is  headed. — "Fiftieth  day'a 
proceedings,  Thursday,  Feb'y  23rd,  1899." 
The  pages  are  not  numbered,  and  the  writing- 
on  the  different  sheets — some  of  which  are- 
shorter  than  others,  and  of  different  quality 
of  paper — is  in  ink  and  pencil,  black  anA 
colored,  and  in  diffn-ent  handwritings,  and* 
much  of  the  contents  of  the  sheets  is  also- 
in  typewriting.  It  contains  many  original 
senate,  and  two  original  executive,  messages, 
with  a  statement  in  pen  or  ink  of  the  actiMt 
of  the  house  thereon;  also  appear  rubber 
stamp  memoranda  of  different  transactions 
of  that  day's  proceeding*,  and.  priatedi  elipe. 
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of  the  names  of  the  members  of  the  house, 
alphabetically  arranged,  showing  the  yea 
aad  nay  vote  on  different  propositions,  by 
pasting  on  other  sheets  a  list  of  the  names 
of  members  after  the  words  "yea"  and  "nay,*' 
and  showing  the  vx>te  by  striking  out  with 
pen  or  pencil  the  names  on  these  two  lists, 
according  to  the  vote  of  yea  or  nay  of  the 
members,  respectively;  also  original  reports 
and  copies  of  reports  of  committees  pasted 
on  k^l  cap  paper,  concluding  with  the  name 
of  the  speaker,  attested  by  the  clerk. 

Among  these  papers  is  a  sheet  of  legal  cap 
paper  on  which  are  written,  in  pencil,  the 
aame  words  and  figures  that  appear  on  the 
margin  of  the  page  839  of  the  second  volume 
of  two  boiiod  books  certified  to  us,  and 
claimed  by  the  plaintiff  to  be  the  true  jour- 
nal of  the  house.  These  papers  do  not  pur- 
port to  c<nitain  the  proceedings  of  any  day, 
except  the  last,  or  fiftieth  day  of  the  session. 

The  books  referred  to  were  two  large,  well 
and  substantially  bound  record  books,  from 
iYs  to  S%  inches  thidc,  one  containing  600 
and  the  other  863  numbered  pages  of  writ- 
ten matter,  the  volumes  being  labeled  on 
thdr  backs,  "Journal  of  House  of  Represent- 
atives, Session  189S-9,  volume  1  and  2."  On 
tiie  first  page  of  the  first  volume  are  writ- 
ten the  words,  "Journal  of  the  House  of  Rep- 
resentatives, Session  1898-9.  Montgomery, 
Ala.,  Nov.  15th,  1898;"  the  calling  of  the 
house  to  order,  tiie  swearing  of  the  members, 
and  the  usual  and  customary  proceedings  of 
the  organization  of  the  house ;  each  page  con- 
tains a  part  of  the  proceedings  of  the  house 
tlirough  each  day,  and  the  proceedings  of 
the  twen^-fifth  day  of  the  session,  as  ap- 
pears OQ  the  lael  page  of  volume  1,  are  con- 
tinned  on  the  first  page  of  volume  2.  The 
proceedings  of  each  day  from  the  first  to  the 
fiftieth  day  each,  inclusive,  follow  in  r^ful^r 
chronological  order,  and  at  the  end  of  the 
fiftieth  day's  proceedings  in  said  second  vol- 
ume is  Uie  statement  that  the  aession  ad- 
journed etne  die,  and  it  is  signed  "Charles  E. 
Waller,  Speaker  of  the  House  of  Representa- 
tives," and  is  attested  by  Massey  Wilson, 
clerk.  It  is  shown  that  on  page  830  of  the 
second  of  these  volumes  the  interpolation 
eomplained  of — which  will  be  set  out  in  full 
in  tiie  report  of  the  cause,  and  may  also  be 
found  in  the  report  of  the  case  of  State  ex 
rel.  Brickwan  v.  Wilson,  123  A\&.  299,  46  L. 
R.  A.  772,  26  So.  485 — n-as  made  on  the 
margin  of  said  page,  after  the  2d  of  May, 
1800,  about  two  months  after  the  final  ad- 
jonrnmoit  of  the  general  assembly,  and 
after  said  volumes  had  been  placed  or  filed 
bj  the  dwk  in  the  office  ol  the  secretary  of 
■tate. 

Charles  G.  Waller,  the  speaker,  testified 
for  plaintiff,  that  he  had  examined  the  sec- 
ond volume  of  the  book  above  referred  to ;  that 
his  signature  as  speaker  appeared  at  the  end 
of  the  writing  in  this  volume;  that  the  two 
volumes  referred  to  are  the  journal  of  the 
lumse  of  representatives  for  the  session  of 
1808-00,  and  tfaat  the  proceedings  tran- 
scribed into  said  books  were  signed  by  him 
a  day  or  two  after  the  adjournment  of  the 
51L.B.A. 


session ;  that  he  signed  the  books  as  the 
original  journal  of  the  house  of  representa- 
tives; that  the  clerk  of  the  house  kept  oa 
a  board  reports  of  committees  and  other  pa- 
pers, and  trom  that  (the  reports  and  papers- 
on  this  board)  the  journal  was  made,  and 
that  journal  was  just  like  a  clerk  would 
write  what  had  taken  place;  that  the  clerk 
kept  a  file  already  r^erred  to,  on  which 
were  the  reports  of  committees  and  other 
papers,  and  he  signed  that  also,  to  go  to  the 
printer;  that  the  journal  of  the  house  is  a 
correct  history  of  what  takes  place  in  the 
house,  and  "has  no  business  with  the  orif^i- 
nal  reports  on  it,  and  does  not  contain  the 
original  papers."  Said  Waller  also  testified' 
that  the  last  day's  proceedings  of  the  house 
were  never  read  ther^n;  that  he  had  no 
knowle<^e  that  these  books  were  ever  in  the 
house;  that  the  clerk  never  kept  but  one 
journal,  and  no  other  journal  was  ever  pre- 
sented to  the  house  ae  its  journal  in  any 
shape  or  form  except  the  bound  volumes, 
and  that  the  papers  referred  to,  which  the- 
clerk  kept  on  a  frame,  were  the  data  front 
vdiieh  he  had  to  write  up  the  journal. 

Kassey  Wilson,  the  clerk,  testified  for  de- 
fendant, that  he  kept  a  journal  of  the  pro- 
ceedings of  the  house  on  the  fiftieth  day; 
that  the  first  thing  he  did  with  this — the- 
fiftieth  day's  proceedings  (in  manuscript 
sheets) — ^was  to  turn  it  over  to  a  derk  to  be- 
copied  into  volume  2  of  the  book  testified' 
about  by  others  in  the  cause,  and  that  he- 
then  sent  it  to  the  state  printer  at  Jackson- 
ville, Florida.  This  is  the  batch  of  papers 
above  described,  and  dsimed  1^  defendant  to 
be  the  journal  of  the  house.  Witaess  ex- 
plained these  papers  by  stating^to  use  hie 
own  Iangnage~tbat  "as  a  step  was  taken  in 
the  house  a  note  was  made  of  it,  and  after 
the  house  adjourned  I  got  it  out  and  would 
write  it  up,  and  in  doing  that,  if  I  oould  ^^t 
some  of  the  notes  and  use  them  by  pasting- 
them  on  the  back  of  sheets,  I  would  do  it,, 
and  sometimes  I  would  use  a  little  rubber 
stamp  when  I  could.  These  papers  contain 
substantially  or  actually  the  same  thing  as- 
appears  on  the  marginiJ  entry  on  page  830 
of  the  book.  These  papers  were  made  out 
first,  and  the  book  copied  from  it;  the  pa- 
pers were  signed  a  very  few  days  after  we 
made  them  up.  ...  I  put  the  clerk  tO' 
making  up  the  book  (copying  it)  about  tea 
or  twelve  days  after  the  legislature  first  con- 
vened: the  house  had  ten  or  twelve  days' 
proceedings  when  I  first  begun  copying  that 
book.  This  wHole  book  [referring  to  the- 
book  which  witnesses  for  plaintiff  testified 
about]  is  a  tranacriptim  of  the  original  pa- 
pers,— the  papers  tfaat  1  made  up  daily,  and 
which  papers  I  sent  to  the  state  printer.  I 
have  seen  these  books  [referring  to  the  boc^s 
introduced  in  evidence  by  plaintiff] ;  that  is 
my  signature  at  the  end  of  that  book  [vol- 
ume 2].  After  it  was  signed,  I  left  the  books- 
[volumes  1  and  2]  in  the  office  of  the  secre- 
tary of  state.  ...  I  never  deposited 
with  the  secretary  of  state  tiie  journal  which 
I  kept  The  balance  of  this  [referring  t» 
the  papers  kept  by  this  witness,  and  intro- 
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-duced  in  evidence  defendant]  Ib  now  in 
the  hands  of  the  printer  in  Jacksonville, 
Florida  ...  1  wrote  the  printer,  after 
this  salt  began,  to  send  me  by  express  theee 
papers  [referring  to  the  papers  which  this 
witness  tedtifled  he  kept  as  the  journal  of  the 
fiftieth  day's  proceedings] ;  the  printer 
wrote  in  reply  that  he  bad  forwarded  them, 
and  when  I  got  here  this  morning  I  received 
tlte  papers  from  the  secretary  of  state,  but 
they  reached  the  secretary  of  state  last  night. 
.  .  .  I  never  gave  the  printer  in  Florida, 
or  any  one  else,  any  directicHia  to  send  these 
IM^wrs  or  way  part  of  thnn  ba^  to  ma  un- 
til a  week  ago,  bat  I  directed  the  printer  to 
preserve  thmi,  every  sheet  of  them.  It  [the 
batch  of  papers]  is  the  journal  I  sent  the 
public  printer.  I  get  pay  for  copying.  I 
was  paid  $400.  I  know  how  the  marginal 
entry  on  page  839  of  the  second  volume  of 
the  books  introduced  by  the  plaintiff  camo 
there;  Z  directed  it  to  be  made  shortly  after 
the  convening  of  the  last  extra  session  of  the 
leglsUture." 

Section  IS,  art.  4,  of  the  present  Constitu- 
tion contains  the  provision  that  "each  house 
[of  the  general  assCTibly]  shall  keep  a  jour- 
nal of  its  proceedings,  and  oause  the  same 
to  be  published  immediately  after  its  ad- 
journment, excepting  such  parte  as,  in  its 
judgment,  may  require  secrecy;  and  t^e 
yeas  and  nays  of  the  members  of  either 
house  on  any  question  shall,  at  the  desire 
of  one  tenth  m  tiie  memberi  present,  be 
entered  on  Me  foumdle.  Any  member  of 
either  house  shall  have  liberty  to  dissent 
from,  or  protest  against,  any  act  or  resolu- 
tion which  he  may  think  injurious  to  the 
public  or  an  individual,  and  have  the  rea- 
ftons  for  his  dissent  etitered  in  ike  journals." 
The  words  "entered  in  the  journals,"  where 
they  occur  above,  we  have  italicized  for 
more  muvenient  reference,  as  will  be  the 
ease  further  on  in  this  opinion,  where  we 
italicize  In  way  qnotaticm  the  words  of  the 
Omstitution  or  statutes  of  tlie  state.  In  like 
manner,  S  21,  of  the  same  article,  requires 
the  names  of  the  members  voting  on  the  final 
passage  of  a  bill  to  "be  entered  on  the  jour- 
nals;" and  §  22,  requiring  that  no  amend- 
ments to  bills  by  one  house  shall  be  con- 
curred in  by  the  other,  except  by  a  vote  of 
the  majority  thereof,  taken  by  yeas  and 
nays,  "and  the  names  of  those  voting  for  and 
against,  recorded  upon  the  journals."  Sec- 
tion 27  requires  that  Uie  fact  of  the  signing 
-of  bills  and  joint  resolution^  passed  hy  the 
general  assembly  "shall  be  entered  on  the 
journnl."  Section  18,  art.  6,  in  respect  to 
the  veto  of  the  governor,  requires  that  his 
-objections  to  the  measure  vetoed  shall  be  re- 
tunied  to  that  house  in  which  It  originated, 
"ivho  shall  enter  the  objections  at  large  upon 
the  journals;"  and  again,  in  the  same  sec- 
tion, in  requiring,  in  case  the  bill  is  passed 
over  the  veto,  that  "the  names  of  the  mem- 
bers voting  for  or  againrt  the  bill  shall  be  en- 
tered ujmn  the  journals  of  each  house  re- 
epcciivetjf." 

The  statutonr  provisions  in  reference  to 
tiie  journals  of  tjie  two  houses  are  as  fol- 
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lows:  Section  2221  of  the  Code:  "At  the 
close  of  each  session,  the  secretary  of  the 
senate,  and  the  deilc  of  the  bouse  vi  repre- 
sentatives, and  secretary  (Kf  state  must  seleet 
all  the  papers  belonging  to  the  general  as- 
setnUy,  except  sudt  as  relate  to  unflnished 
business,  and  deposit  them  in  the  office  of  the 
secretary  of  state." 

Section  2222.  "The  engrossed  «^ie8  of  all 
laws  and  joint  resolutitms  passed  by  the  gen- 
eral assembly  must  be  preserved  by  the 
chairman  of  the  enrolling  committee  and  de- 
posited in  the  office  of  the  secretanr  of  state." 

Section  2223.  *^fl  secretary  of  the  senate 
and  the  clerk  of  the  house  of  representatives 
must,  within  ten  days  after  the  adjournment 
of  each  session,  assort  all  the  papers  and 
documents  of  their  respective  houses,  relat- 
ing to  the  unfinished  business  of  the  session 
and  arrange  them  in  files  as  follows:" — (de^ 
ignating  Uie  class  of  papers). 

Section  2240.  ''Within  forty  days  after  the 
adjournmoit  of  any  session  of  the  general 
assemUy,  tiie  secretary  of  the  senate  and 
the  clerk  of  the  house  of  representatlree 
must  file  and  arrange  the  papers  of  their 
respective  houses  in  the  office  of  the  secre- 
tary of  state,  and  copy  and  deliver  to  the 
public  printer  the  journals  of  their  respec- 
tive houses,  with  proper  indexes  tiiereto,  and 
for  such  services,  when  performed,  they 
shall  receive,  respectively,  the  sum  of  four 
bimdred  dollars.'^ 

Secti<Hi  1974.  It  is  the  duty  of  the  secre- 
taiy  of  state  (among  other  things  pe- 
scribed)  "to  keep  the  state  seal,  the  original 
statutes  and  public  records  of  the  state,  the 
records  and  papers  belonging  to  the  general 
aaaembly,  keeping  tim  papers  of  eaeh  house 
separate." 

'!rhe  foregoing  are  our  constitutional  and 
statutory  provinons  touching  the  question 
of  the  kind  of  journal  the  houses  of  the  l^s- 
lature  are  required  to  keep. 

We  have  decisions  bearing  on  the  qui>s- 
tion,  to  which  reference  must  be  made.  It 
seems,  no  doubt  ever  before  arose  in  the  lep- 
islative  or  professional  mind  as  to  what  con- 
stitutes the  journal.  That  one  was  reouired 
by  law  to  be  kept,  and  what  it  should  con- 
tain, all  agree,  and  when,  in  judicial  utter- 
ances, the  journal  has  been  referred  to.  it 
was  done,  as  if  everywhere  and  generally  it 
was  known  what  was  meant  by  the  term 
"journal."  Whatever  else  it  may  mean,  it 
certainly  does  refer  to  the  record  which  the 
legislature  keeps  and  is  required  to  keep  of 
its  proceedings,  and  like  all  other  records  re- 
quired by  iaw  to  be  kept,  it  imports  aibwy- 
lute  verity.  State  ess  rel.  Atty.  Oen.  v. 
Buckle}/,  54  Ala.  013.  It  is  one,  imd  not  two 
or  duplicate,  journals  or  records  that  must 
be  kept;  and  it  cannot  be  that  both  the  batdi 
of  papers  and  the  two  bound  volumes, — 
placed  before  us  from  the  secretary  of  state's 
office, — together,  constitute  the  journal  of  the 
house.  The  one  or  the  other  is  the  journal 
required  by  law  to  be  kept  Rtate  ex  ret. 
Btiokman  v.  Wilson,  123  Ala.  209,  45  L.  R. 
A.  772,  26  So.  482.  In  that  case,  invoh-in;: 
in  another  form  the  matter  here  complained 
of  in  respect  to  the  allied ^^^^j^  into 
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■ilM  joonul  of  muntborbed  maUer,  wa  ulAt 
1i  CMBBot  be  doubted,  ve  think,  and  it  is  in* 
deed  quite  olivioua,  that  the  derk's  official 
«anneetion  with  the  wiginal  journal — all  his 
duties  in  respect  of  it  except  the  duty  of 
copying  it  for  the  printer — ceases  upon  his 
-deiiTering  it  to  the  secretary  of  state  for 
■afe-lEe^inff  after  it  has  been  signed  by  tlie 
-meaker  and  himself.  Frran  and  af tn-  that 
-^t^  he  has  no  custody  of  1^  no  control  orsr 
it*  BO  right  to  its  possession  vcept  for  the 
■peeifie  purpose  above  r^erred  to,  no  power 
to  alter  it  nor  to  prevent  others  altering  it, 
-and  is  under  no  duty  to  ke^  it  safely  or  U> 
preserve  it  from  mutilaUon  or  interpola- 
tion." lliis  extract  from  that  case  is  in- 
■dnlged  to  show  that  the  journal,  whatever  it 
■Miy  be,  is  the  one  itoord  required  by  law  to 
bo  fllod  witli  the  ■eeretary  of  sUte  as  the 
joomal,  as  well  as  to  show  that  it  eannot 
■thereafter  be  amended  or  added  to  by  the 
^erk.  All  our  deeisitms  refer  to  this  memor- 
ial in  the  secretary  of  state's  office,  an  the 
record  to  which  courts  will  look  in  ascer- 
taining at  last  whether  a  statute  has  l^^l 
■eiistence.  In  Ifoody  v.  State,  48  Ala.  115, 
17  Am.  Rep.  28,  it  was  h^d  that  the  jonr- 
■als  of  the  two  houses  of  the  nueral  assem- 
Uy  are  public  records,  vt  wfaTeh  the  courts 
will  take  judicial  notice,  and  if  it  appears 
from  them  that  an  act  was  not  passed  ae- 
■oording  to  the  forms  of  the  Constitution,  it 
will  be  held  not  to  have  the  force  of  law.  In 
that  ease  it  appears  fr<an  the  opinion  that 
the  court  examined  the  journal  of  the  senate 
^  pages  468,  S24«  and  house  journal  at  page 
-060,  in  aid  of  their  judicial  knowledge.  In 
that  examination  of  the  journals  they  gave 
the  placa  in  the  senate  journal,  containing 
the  matter  with  which  they  had  to  do,  as  ac 
page  4S8,  showing  that  the  journal  was  in 
the  form  of  a  record — with  numbered  psges. 
See  also  Moog  r.  Randolph,  77  Ala.  699; 
Jonea  v.  Butohinaon,  48  Ala.  721.  In  Wil- 
»on  V.  Ihiiwcm,  114  Ahi.  668,  21  So.  1017,  it 
Appeara,  the  court  examined  the  l^slative 
Tttwrd  OB  file  in  the  office  of  the  secretary  of 
stato,  ealled  the  "journal,"  to  correct  an  er- 
ror in  the  puUisfaed  acts.  See  also  Eei  parte 
Howard-Barriton  Iron  Co.  119  Ala.  484,  24 
So.  510.  In  State  ea  rel.  Briokman  v.  Wil- 
son, 12S  Ala.  £99,  45  L.  R.  A.  772.  26  So.  482, 
where  the  integrity  of  the  journal  was  as- 
•ailed  and  souglit  to  be  corrected,  in  refer- 
«Bee  to  this  same  interpolathm  upon  its  mar* 
.^B,  the  alibied  change  was  referred  to  as  in 
rolume  2,  p.  839,  and  this  book  was  also  re- 
ferred to,  throughout,  as  the  journal,  though 
it  must  be  added,  the  questt<m  of  what  con- 
stitntad  the  Jounial  was  not  raised  in  that 

From  an  inspeetl<m  of  the  legislative  rec- 
-<mls  in  the  ofilce  of  the  secretary  of  state, 
in  aid  of  our  judicial  knowledge,  we  ascer- 
tain that  in  each  of  the  cases  above  referred 
to^  when  the  pages  of  the  journals  were  given 
bgr  the  court,  the  number  of  tbese  pages,  with 
error  in  om  instance  whieh  may  be  pro- 
«nnied  to  be  ^pographical,  are  eorrectW 
^ted  as  appear  in  wdl-bound  volumes  simi- 
lar to  the  onaa  balm  w  tor  tnspeeUon  la 
4hiscaae. 


ISx.  Ooshtng  Ib  his  Law  ft  PraeUoe  of  leg- 
islative Assemblies  (8  416)  savs :  "The  offi- 
cial record  of  what  is  'done  and  past'  in  a  1^ 
islative  assembly  is  oalled  the  journaL  It 
is  so  called  because  the  proceedings  are  en- 
tered therein,  in  chrondogical  order  as  titey 
occur  from  day  to  day,  the  business  of  each 
day  forming  the  matter  of  a  complete  rec- 
ord by  itself;  hence,  the  record  is  frequently 
spoken  of  in  the  idural  as  tha  jonrnals.  i 
416.  Ib  the  two  houass  of  Parliament  the 
clerics  take  minutes  ot  all  the  proceeding, 
orders,  and  judgments  of  their  respective 
houses  as  they  occur,  and  make  short  entriea 
of  them  in  their  minute-books.  .  ■  . 
From  these,  and  from  the  papers  on  file.  It 
is  the  duty  of  the  clerks,  aiterwards,  to  pre- 
pare the  joum^s,  in  which  the  aitries  are 
made  at  greater  length,  and  with  the  forma 
more  distinctly  pointed  out  .  ,  .  All 
persons  may  have  access  to  the  Jonmids  of 
the  two  houses,  in  the  same  manner  as  to 
the  records  of  the  courts."  The  same 
author  furthermore  says  (S  422) :  "A 
record  or  minute  of  the  proceedings  of  a  de- 
liberative assembly  of  any  kind  is  so  essen- 
tial to  the  convenient  and  efficient  exercise 
ol  its  functions  that  it  must  be  considered  as 
a  necessaty  incident  to  the  existence  of  every 
such  body.  But  tiie  importance  of  having 
and  preserving  such  a  record  of  the  votes 
and  aL-ts  of  a  Iqfislatfve  body,  in  a  form  ac- 
cessible to  the  public,  has  been  considered  so 
great  in  this  country  as  to  be  required  by 
express  constitutional  provisions."  Still 
again  he  says  (S  327) :  '^The  clerk  and  his 
assistant  attend  at  the  table  and  take  notes 
of  the  orders  and  proceedings;  from  which 
the  votes,  as  they  are  called,  are  made  up 
and  printed  each  day,  agreeably  to  the  order 
of  the  house  'under  the  direction  of  the 
speaker.'  At  the  end  of  the  session  it  is  the 
business  of  the  derk  to  see  that  the  joumat 
of  the  session  Is  property  prepared,  and  fair- 
ly transcribed,  from  the  minute  books,  the 
printed  votes  and  the  original  papers  that 
have  been  laid  before  the  house.**  *The 
phrase  to  keep  a  joumal'  seems  borrowed 
frtnn  the  technical  language,  as  the  keeping 
of  a  journal  corresponds  to  the  practice  of 
mercantile  bookkeeping."    {  423. 

In  the  ease  of  State  ea  rel.  Berron  v. 
Bmith.  44  Ohio  St  348,  7  K.  E.  447.  12  M. 
E.  829,  where  the  question  was  as  to  whether 
an  act  bad  been  constitutionally  adopted,  the 
court,  touching  the  question  as  to  whether 
resort  might  be  had  to  parol  evidence  to  im- 
peach the  validity  of  its  adoption,  said: 
"Counsel  have  exhibited  unusual  industry  in 
looking  up  the  various  cases  upon  this  ques- 
tion; and,  out  of  a  multitude  of  citations, 
not  one  is  found  in  which  any  court  has  as- 
sumed to  go  beyond  the  proceedings  of  the 
legislatnre,  as  recorded  In  the  journals  re- 
quired to  be  kept  in  eaeh  of  its  branches,  on 
the  question  whether  a  law  had  been  adopted. 
And  if  reasons  for  this  limitation  upon  Ju* 
dii^al  inquiry  in  such  matters  have  not  gen- 
erally been  stated,  it  doubtless  arisss  from 
the  fact  that  they  are  apparent.  Imperative 
reasons  of  public  policy  require  that  the  au- 
thenticity of  laws  should  rest  upoB  pttUje 
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inemorialB  of  ihe  most  permanent  character. 
They  riiould  be  public,  because  all  are  re- 
quired to  coaform  to  them ;  they  should  be 
permanent,  that  rights  acquired  to-day  upon 
the  faith  of  what  has  been  declared  to  be  law 
shall  not  be  destroyed,  to-morrow,  or  at  some 
remote  period  of  tim^  by  facts  resting  only 
in  the  memory  of  individualB." 

As  to  the  joumala  of  the  genera)  assembly 
required  by  the  laws  of  this  state  to  be  kept, 
it  may  be  said  that  the  Constitution  and 
statutes  as  plainly  imply  as  if  they  had  con- 
tained the  exprees  language,  that  these  jour- 
nals shall  be  la  permanent,  substantial  book 
form,  written  or  printed  in  ink.  Thereby, 
their  greater  acccssiUlity  and  convenience  to 
their  contents  by  all  the  puUic  can  be  pro- 
moted, their  keeping  and  handling  rendered 
safer  and  easier,  ana  their  permanent  preser- 
vation the  better  secured.  All  these  consid- 
erations enter  into  the  matter  of  keeping  tlie 
journals,  as  required  by  law.    Common  and 

Judicial  knowledge  alike  assure  us  that  such 
las  been  the  manner  of  making  np  and  keep- 
ing these  journals  during  the  history  of  the 
state.  Such  journals  as  these  are  found  and 
preserved  in  the  archives  of  the  state  for  the 
examination  of  courts,  lawyers  and  all  in- 
terested parties.  No  other  form  of  preserv- 
ing the  original  legislative  history  of  the 
state  would  subserve  the  oonstituUonal  and 
I^slative  requirements.  Words  are  to  be 
construed  in  their  popular  sense, — the  plain 
s^ee  in  which  the  people  generally  under- 
stand them,-~-un)eBB  it  plainly  appear  from 
the  writing  in  which  th^  appear  that  they 
were  intended  to  be  employed  in  some  other 
sense.  Harrison  v.  State,  102  Ala.  170,  15 
So.  SC3.  Thit  the  word  "journal"  in  popn- 
lar  use,  and  according  to  popular  under- 
standing,  means  such  books  as  are  kept  for  a 
journal  of  legislative  proceedings  In  the  sec- 
retary of  state's  office,  uid  not  to  a  file  of 
memorandum  sheets  from  which  it  was  made 
up.  is  too  clear  for  dispute^  This  is  in  keep- 
ing, also,  as  we  have  seen,  with  similar  re- 
quirements in  respect  to  the  journals  of  1^- 
islative  bodies  elsewhere,  witn  no  more  deu- 
nite  directions  as  to  th^r  keeping  than  ours, 
and  is  consonant  with  authority,  puUic  pol- 
ity, and  common  sense.  What  daims,  let  it 
be  asked,  has  ibo  batch  of  papers  before  xa 
to  be  declared  the  journal  of  the  houset  It 
is  OS  unsubstantial,  ss  wanting  in  durability, 
convenience,  and  (^ualitjee  as  a  journal  of 
legislative  proceedings,  ae  can  wdl  be  de- 
vised. As  has  been  said,  its  pages  are  not 
numbered,  and  it  is  dinicult  of  handling  and 
examination,  is  not  in  prop^  documentary 
shape  even  for  filing  aad,  as  the  evidence 
elearlv  establishes*  was  never  gotten  up  or 
considered  as  a  final  journal,  such  as  the  law 
directs  to  be  kept.  If  so,  why  did  the  clerk 
send  it  off  to  the  public  printer  at  Jackson- 
ville, Florida,  as  a  transcript  of  the  journal, 
required  by  law  to  be  made,  from  which  to 
print  the  volume  of  l^slative  proceedings, 
called  the  printed  journal!  Section  2240  of 
the  Code  required  him  within  forty  days 
after  the  adjournment  of  the  session  to  oopy 
and  deliver  to  tbe  puUie  printer  a  oopy  of 
the  Jonnrnl  of  the  houses  ud  for  sndi  aerr- 
fil  L.  R.  A. 


ice  he  was  entitled  to  receive  $400.  The- 
clerk  swore  he  sent  this  batch  of  papers  and 
similar  batches  of  the  other  days'  proceed- . 
ings  of  the  session  to  the  printer  in  FloridSr^ 
without  any  instructions  to  return  them,  an&. 
nut  until  tiie  purposes  <tf  this  suit  required 
it  was  this  particular  batch  ordered  back  by . 
him.  The  other  batches,  as  he  shows,  are- 
still  in  Florida,  and  he  never  deposited  these- 
as  the  journal  with  the  secretary  of  state^ 
He  says,  also,  he  received  for  these  paper»- 
the  compensation  allowed  by  law  for  a  copy 
of  the  journal  for  the  printer.  If  this  was> 
the  ori^nal,  what  business  had  the  printer- 
in  Florida  with  it»  and  if  not  a  mere  oopy  of 
the  original,  how  could  the  clerk  treat  it  aa- 
a  copy  and  get  pay  far  making  it  as  Buclb 
under  the  statute?  It  clearly  appears  front 
his  own  evidence,  as  well  as  from  the  speak- 
er's, that  he  got  it  up  to  answer  the  purposea- 
of  a  copy,  and  to  save  himself  the  labor  of 
making  a  transcript  of  the  original  iournat- 
as  contained  in  these  two  volumes  before  us. 
He  sent  it  off  as  a  oopy,  and  got  pay  for  It  >*> 
such,  and,  so  far  as  appears,  witttont  Intend- 
ing reflection  on  the  clerk,  it  was  never 
thought  of  as  the  l^slative  journal  until) 
the  necessities  of  this  suit  suggested  it. 

It  may  be  asked  again.  How  can  such  parts- 
of  the  legislative  proceedings  as  are  required 
to  be  "entered  in  the  journals,"  to  be  "en- 
tered at  large  on  the  journals,"  to  be  "re- 
corded uprai  the  journals,"  find  a  plaoo  iii< 
such  a  Mtch  of  papers  as  thisT  To  roeorA. 
means  to  reeit^  repeat,  and  in  the  sense  used 
in  the  Constituticm,  to  transcribe  something 
upon  the  journal.  To  record  and  to  enter 
upon  are  used  synonymously  in  the  C<mBti- 
tution,  and  it  is  past  the  reasonable  oompre 
hensioo  of  the  judicial  mind  to  understand', 
how  a  mass  of  papers  tacked  together  as- 
these  axe,  and  for  the  purposes  intended,  ca& 
furnish  a  convraiient,  permanent,  and  safe- 
receptacle  for  entering  and  recording  the  leg- 
islative proceedings  required  under  our  taw. 
The  tacking  togeuier  of  such  pap^-s  is  not 
the  entry  or  recording  upon  the  jounwUh 
spoken  of  in  the  Constitution. 

Aided  and  instructed  by  the  evidence  be- 
fore us,  we  declare  as  of  our  judicial  knowl- 
edge that  these  hooka  before  us  constitute- 
the  true  and  legal  journal  of  the  house  of. 
representatives  for  the  session  of  1898-99,. 
and  said  batch  of  papers  cannot  in  any  sense 
be  considered  as  such.    The  journals  show 
that  said  conference  report  on  the  senate 
amendments  to  the  revenue  bill  was  never 
concurred  in  by  the  house  in  the  manner  re-- 
quired  by  the  Constitution  to  make  it  *  le« 
gal  enactment,  and  for  that  reason  tlie  en- 
tire act  must  be  held  to  be  void  and  at  no< 
effect. 

The  writing  on  the  margin  of  this  joumala 
at  page  839  oi  what  purports  to  be  uie  con- 
ference retort  of  the  two  houses  and  ite- 
adoption  by  the  house,  placed  there  under 
the  instructions  of  the  derk,  however  hon- 
estly done  and  with  the  best  of  motives,^ 
which  we  do  not  question,  was  an  unlawful, 
interpolation  of  the  journal,  and  is  withoutL- 
•i^  l^ial  effect  to  ^ve  .vitality  to  the  enact- 
ment of  Mid  revenue  Ull.   State  w  rslU 
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Brickman  v.  WiUon,  123  Ala.  200,  46  L.  K. 
A.  772,  26  So.  482. 

It  follows,  the  court  erred  in  lefuuiif  to 
giTe  the  first  six  charges  requested  by  plaJn- 
tiff,  and  in  giring  the  charges  numbered  1 
and  2  requested  defendant;  and  that  it 
did  not  err  in  ^ving  the  charg»  numbered 
1  and  2  requested  by  plaintiff. 

The  judgment  in  caae  IS^a  ufiU  be  af- 
firmed on  the  croaa-appeal  of  J.  B.  Gaston, 
as  judge,  etc.,  and  in  oaae  154,  original 
•ppeol,  the  judgmmt  of  the  oourt  betoic  vtill 
h9  retMntd  and  the  cause  remanded. 


William  BROWN.  Appt^ 

JOHKSON  BKOTHSRa 
f  Ala  ) 

The  mddlllom  by  the  payee*  after  AellT- 
err  of  •  Bote  to  blm,  of  the  name  of  an- 
other person  as  comaker.  Is  such  an  altera- 
tion ae  rellsTes  the  maker. 

(Haj  17,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hale  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  tbe  amount  alleged  to  be  due  on  a 
promissory  note.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Thonuu  E.  Kalcht,  for  appellant: 
In  .no  eenee  ia  mther  prejudice  to  the 
orlj^nal  maker,  or  frau^  to  be  oonsidered 
in  the  matter  of  detenniniiig  irfaether  any 
girea  alteratitn  in  •  eontraet  avDids  that 
contract  as  to  parties  not  ciHUenting  to  such 
alteration. 

GlowTY.  Bobbins,  40  Ala.  219,  20  Am. 
Bcp.  272;  Toomer  t.  Butland,  67  Ala.  370, 
SO  Am.  Rep.  722;  Montgomery  v.  Oroas- 
tkuwit,  00  Ala.  653,  12  L.  R.  A.  140.  8  So. 
408. 

The  promiaor  has  the  right  "to  stand  up- 
on the  very  terms  of  his  oontract;  and  if  a 
variation  is  made  which  extends  its  liability 
to  another  person,  or  to  any  other  subject, 
or  for  any  other  period  of  time,  than  such 
as  may  be  induded  in  its  words,  and  he  does 
not  assent  to  it,  such  variation  is  fatal  to 
bis  obligation,  whether  he  is  injured  there- 
in or  not." 

Anderson  t.  Betlmger,  87  Ala.  334,  4  L. 
ItA.  G80,  6  So.  82;  MiUer  v.  Btewart,  0 
Wheat  681,  8  U  ed.  190;  Taylor  v.  Johnson, 
17  Ga.  621;  Gardner  v.  Walah,  6  El.  A.  Bl. 
89;  Boicers  v.  Briggs,  20  Ind.  130;  Wallaoe 
T.  Jewell,  21  Ohio  St.  163,  8  Am.  Rep.  48; 
Diekerman  v.  Miner,  43  Iowa,  508;  Mont- 
gomery V.  Bughea,  66  Ala.  204. 

Avoidance  will  result  '*if  tbe  alteration  is 
«w  which  makes  the  instrument  to  speak 
ft  language  different  in  legal  effect  from  that 
it  or^nally  spol».** 


Maliaivie  Bank  v.  Douglaaa,  31  Conn.  170; 
Ticdeman,  Com.  Paper,  fi  394;  Montgomery 
V.  Croasthtcttit,  90  Ala,  570,  12  L.  R.  A.  140, 
8  So.  498;  Beeves  v.  Pieraon,  23  Hun,  18.>; 
Morrill  V.  Otia,  12  N.  H.  466;  3  Randolph, 
Com.  i»aper,  B  1743. 

That  the  altered  contract  may  involve 
less  liability  to  the  defendant  is  of  no  mo- 
ment. 

Montgomery  v,  Croaathwait,  00  Ala.  663, 
12  L.  R.  A.  140,  8  So.  498. 

Mr.  R.  BL  Donjelai,  for  appellees: 

That  the  payee  of  a  promissory  note  pro- 
cures others  to  unite  in  the  making  of  a 
note,  without  any  fraudulent  purpose,  is  not 
a  material  alteration. 

Montgomery  R.  Co.  v.  Hurst,  9  Ala.  513. 

The  addition  of  a  name  under  the  signa- 
ture of  the  defendant  did  not  in  the  slight- 
est d^free  affect,  or  in  any  manner  increase 
or  vary,  the  liability  of  the  defendant.  His 
promise  eimtinued  to  be  several,  and  was 
neither  increased  nor  diminished;  and  that 
is  a  true  test  of  a  material  alt«ation. 

Budolphv.BrewerfWAlok.  189, 11  So.  314. 

HarmlsoH,  J.,  delivered  the  opinion  of  the 
court: 

The  plea  of  defendant  on  which  the  case 
was  tried,  and  a  demurrer  to  which  was  sus- 
tained, presents  the  only  question  for  review. 
The  plea  of  non  eat  factum  set  up  that  Wil- 
liam Brown,  the  defendant,  gave  to  Johnson 
Bros.,  the  plaintiffs,  the  note  sued  on  against 
him  alone,  for  ^0.00,  and  after  its  execution 
and  delivery  to  the  plaintiffs,  without  the 
consent  or  authority  of  defendant,  they 
caused  or  procured  the  note  to  be  signed  by 
one  Bob  Jackson,  as  a  comaker  with  defend- 
ant of  said  instrument;  that  at  the  time  de- 
fendant executed  and  delivered  the  note  sued 
on,  he  was  the  sole  maker  of  the  same,  and 
that  the  additim  of  tbe  name  of  Bob  Jack- 
son as  a  oomaker  with  the  defendant  there- 
of, was  without  the  knowled^  consent,  or 
auUiority  of  defendant. 

f  he  question  presented  is  one  of  conflict- 
ing opinion  in  the  adjudications  of  courts. 
In  Toomer  r.  Rutland,  67  Ala.  386,  20  Am. 
Rep.  722,  this  oourt  stated  the  reason  of  the 
rule  against  alterations  in  notes  to  be  the 
necessity  of  guarding  against  and  punishing 
all  tampering  with  the  Instrument  the  par- 
ties have  entered  Into,  and  made  the  sole  me- 
morial and  exposition  of  their  contraot. 
The  court  further  said:  "The  motive  of 
the  creditor  in  making  the  alteration  may 
not  be  fraudulent — as  in  the  present  case, 
mala  fidea  may  not  be  imputable  to  him ;  yet 
as  the  alteration  changes  the  I^al  identity 
and  effect  of  the  instrument,  the  debtor  may 
well  say  it  Is  not  the  oontra«t  into  which  he 
entered,  and  he  is  not  therefore  bound  by  it, 
and  that  the  identity  and  legal  effect  of  the 
contract  into  which  he  did  enter  have  been 


NoTB. — On  tbe  qoestlon  of  materlalltr  In  tbe 
alteration  of  s  note,  see  other  cases  In  this 
series  as  follows:  Wilson  v.  Hayes  (Minn.) 
4  L.  H.  A.  106.  and  note;  Falmer  v.  Poor 
(Ind.)  S  L.  B.  A.  460,  and  note;  Banders  v. 
BaffWell  (8.  C.)  T  L.  B.  A.  748,  and  nots; 
Mgntgomery  v.  CrossthwiUt  (Ala.)  12  L.  R.  A 
SI  L.  B.  A. 


140;  Walt<Hi  Plow  Co.  V.  Campbell  (Neb.)  16 
L.  B.  A.  468;  Simmons  T.  Atkinson  A  L.  Co. 
(Miss.)  28  L.  R.  A.  690 ;  Erlckson  v.  First  Nat. 
Bank  (Neb.)  28  L.  R.  A.  677;  Citizens'  Nat. 
Bank  v.  Williams  (Pa.)  86  L.  B.  A.  464;  and 
Newman  v.  Klnc  (Ohio)  85  L.  R.  A  471. 
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TidunUrfly  destroyed  hf  the  creditor  oeaa- 
iQKtocsiirt.  WoodT.flfMeK  6  WaU.  80,  18 
L.  ed.  72S.  The  principle  doei  not  reit  oo 
the  hypothesif  that  f  raad  is  an  indiapeiuable 
eleaieiit  of  the  alteration, — it  prooeeda  as 
well  on  the  neoesBity  of  preventing,  as  pun- 
ishing, of  fraud.  Olover  v.  Bobbins,  49  Ala. 
21U,  20  Am.  Rep.  272." 

At  an  early  oay  in  this  court  while  hold- 
ing that  if  an  alteration  be  material,  and 
mue  by  the  party  claiming  under  it,  he  can- 
not enforce  it,  it  wa«  also  held  that  the  addi- 
tlwi  of  two  names  as  makers  of  a  several 
promissory  note,  placed  there  without  the 
consent  of  the  maker,  would  not  avoid  it,  un- 
less placed  there  for  a  fraudulent  purpose. 
Montgomery  It.  Co.  v.  Burst,  8  Ala.  613. 

This  doctrine,  however,  seems  to  have  been 
departed  from  in  later  decisions  of  this 
court  In  AftdereoM  t.  Aellesjrer,  87  Ala. 
334,  4  L.  R.  A.  680,  6  So.  82,  while  holding 
that  alterations  in  the  writii^  <^  third 
person,  who  was  not  a  party  to  it,  cannot 
change  its  legal  operation  and  effect,  and  do 
not  discharge  the  surety  on  the  original  pa- 
per, it  was  further  held  that  a  surety  (as  in 
that  caw)  has  the  right  to  stand  upon  the 
very  terms  of  his  contract,  and  if  altera- 
tions change  the  real  meaning  of  the  under- 
taking, whether  presumptively  to  the  detri- 
ment or  advantage  of  the  surety,  and  wheth- 
er the  effect  is  to  add  to  or  take  from  the  lia- 
bility, by  the  introduction  of  different  par- 
ties or  otherwise,  the  security  is  discharged, 
—citing  authorities  to  the  point. 

In  the  later  case  of  Montgomery  v.  Otom- 
thwait,  00  Ala.  663,  12  L.  B.  A.  140,  8  So. 
498,  in  diwiuslng  such  alterations,  the 
eourt  said;  *Tre  law  proceeds  on  the  idea 
that  the  identity  of  the  contract  has  been 
destroyed, — that  the  oontract  made  is  not 
the  contract  before  the  court, — that  the  par- 
ty did  not  make  the  oontract  which  is  before 
the  court;  and  so  adjudging,  it  cannot  go 
further,  and  hold  him  bound  oy  it,  on  specu- 
lations, however  probable  and  plausible,  that 
he  would  or  ought  to  have  entered  into  the 
altered  agreement,  because  it  involved  less 
liability  than  the  ortoinal  and  only  paper 
executed  by  him."  After  alluding  to  the 
fact  that  there  were  expresnons  in  the  books 
to  the  contrary,  the  court  added:  "The 
souud«-  doctrine,  and  certainly  the  one  sup- 
ported by  the  overwhelming  weight  of  au- 
thority, IS  that  stated  in  Anderson  v.  Bellen- 
ger,  87  Ala.  334.  4  L.  R.  A.  680,  0  So.  S2, 


and  there  applied  to  a  surety:  that  any  ma* 
terial  alteration, •' 1^  one  not  a  wtrmegiif  ta 
the  paper,  whether  injurious  m  not,  avoids 
the  contract  as  to  all  the  parties  not  con- 
smting.  It  ia  enou^  that  if  the  instra- 
ment  were  genuine  it  would  operate  differ- 
ently from  the  original,  or,  as  otherwise  ex- 
pressed, avoidance  will  result  'if  the  altera- 
tion is  one  which  causes  the  iwi-per  to  speak 
a  language  different  in  leml  effect  from  that 
whidi  it  originally  apoke.'  .  .  .  Tliat 
the  alteration  was  a  material  one.  m  hava 
no  doubt.  The  considerations  just  adverted 
to  demonstrate  that  it  was ;  and  the  author- 
ities are  full  to  the  point  that  the  additicm 
of  other  names  as  makers  dischaiges  parties 
already  bound  by  the  paper;"  citing  auth<Mi- 
ties.  As  to  the  materiality  of  suoh  changes, 
and  the  rule  for  determining  them,  the  eourt 
lay  down  the  doctrine  that  *'the  oourt  la  to 
determine  the  materiali^  of  the  alteration 
by  an  inspection  of  the  iutntment.  Evi- 
dence aliunde  will  be  received  to  show  the 
fact  of  alteration,  and,  in  a  proper  case,  al- 
so that  the  alteration  was  in  accordance 
with  the  intention  of  the  parties;  but  with 
these  exceptions  the  court  cannot,  on  the 
question  of  materiality,  look  beyond  the  pa- 
per. Considering  the  original  1^  oompari- 
aon  with  tiie  altered  paper,  it  is  to  deter- 
mine whether  the  latter,  assuming  its  genu- 
ineness, evidenoes  a  contract  materially  va- 
riant from  the  former.  It  can  make  no  dif- 
ference that  the  parties,  the  addition  of 
whose  names  constitutes  the  alteration,  are 
not  in  fact  bound  by  the  instrument.  On 
the  face  of  it  they  are  bound.  On  its  face, 
therefore,  the  contract  is  not  identical  with 
the  original.  The  l^al  identity  of  the  first 
is  destroyed,  and  parties  not  consenting 
thereto  are  discharged."  Baskell  v.  Cham- 
pion, 30  Mo.  130;  Ford  v.  First  Nat.  Bank, 
(Tex.  Civ.  App.)  34  S.  W.  684;  2  Am.  A 
Eng.  Enc.  Law,  2d  ed.  p.  233,  and  authorities 
there  cited. 

Whatever  may  be  the  rule,  as  maintaineil 
in  some  of  the  courts,  it  must  be  hdd  as 
flrnily  settied  in  this  oourt  that  such  an  al- 
teration as.  is  set  up  in  defendant's  plea 
avoids  the  contract  as  to  the  original  maker 
of  the  note.  The  demurrer  to  said  ptea 
should  have  been  overruled. 

The  judgment  of  the  Lower  Court  re- 
versed  and  tiie  cauae  remanded. 

Rehearing  denied. 


INDIANA  SUFREUS  COURT. 


WllUam  H.  BUITH,  AppU 
STATE  of  Indiana. 

(........lad  ) 

1.   The  vvohlblHoB  sf  the  gweaslom 


•f  vaiUl  dBrlwv  tt«  eloMfl  ae— 

made  br  Bornrs  Rev.  Stat.  1894,  I  3M» 
(Homer's  Rev.  SUt.  f  2106),  which  declares 
It  ODlawful  to  shoot,  destror.  or  have  la 
possession  anjr  quail  between  Januarr  1  and 
November  10  of  anj  year,  ia  not  In  viola- 
tlon  or  U.  8.  CoDsL  14tb  Amend.,  forbidding 


Nora. — As  to  constitatlonallty  ot  game  laws, 
■ee  earlier  cases  In  this  series  of  Terr.  v.  Evani 
(Idaho)  7  L.  It  A.  286;  Amerlcaa  Exp.  Co.  v. 
People  (111.)  0  L.  B.  A.  188:  Com.  v.  Ollbert 
(Mass.)  22  L.  B.  A.  489;  SUte  v.  Hroalnski 
(Minn.)  27  L.  B.  A.  76;  Stats  em  rd.  Corcoran 
61  L.R.  A. 


V.  Chapel  (MIdq.)  82  L.  R.  A.  131:  People  v. 
O'Nell  (Hlch.)  88  L.  R.  A.  606:  Hacfferty  v.  St. 
lMu\9  Ire  MEf.  ft  Storage  Co.  (Ho.)  40  L.  R.  A. 
ini:  State  v.  Scbnman  (Or.)  47  L.  R.  A.  168; 
and  State  v.  Snowman  (He.)  fiO  L.  R.  A.  644. 
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tin  taklnc  of  property  witboat  Ant  procew 
ot  taw,  or  of  iQd.  ConsL  art.  1,  |  21,  provide 
Ing  tliat  no  man's  property  ahall  be  taken 
without  Just  compensation,  even  aa  to  per- 
•ona  In  poaaeaalon  of  quail  In  tba  closed  sea- 
ma  which  were  aeqaind  darlos  th«  open  sea- 
aou,  bat  is  a  lesttlmate  wnrelse  of  the  power 
of  tba  lesialttture  to  protect  game. 

6  Poaseaslow  Of  4|uU  «e4|«lred  dttr- 
Ihk  the  wpva  aeaaoa  la,  nerertbelesa,  an- 
lawfiil  If  GontlDDCd  alter  tba  closed  season 
begins,  under  Bums's  Ber.  Stat.  1894,  t 
32110  (Homer*s  Bev.  Stat.  |  2106),  making  It 
nnlawfnl  to  bare  posiieBalon  of  quail  between 
Januarj  1  and  November  10  of  any  year. 

iJordam,  J.,  diumU.) 

(DMWnUwr  18,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  jUanon  Coun- 
ty convicting  him  of  violating  the  game 
laws  by  having  quail  in  possession  during 
the  eloMd  season.  Affirmed. 

The  facts  ars  stated  in  the  opinion. 
Meaart.  If oBvlde  Sb  Denmr*  for  appel- 
lant: 

The  act,  in  terms,  sedcs  to  change  the 
legal  status  of  property  at  midnight  of  a 
certain  day.  This  cannot  be  lawfully  done. 
To  say  that  one  who  has  rightfully  ac- 
quired property  cannot  thereafter,  at  his 
pleaanre,  enjoy  the  same,  is  to  say  that  he 
nuy  be  deprived  of  his  property  "without 
due  process  of  law." 

AIUh  v.  Young,  76  Me.  80;  People  r. 
(yVcil.  71  Mich.  325,  39  N.  W.  1;  £e  Daven- 
port, 102  Fed.  Rep.  640. 

ifr.  William  li.  Taylor,  Attorney  Gen- 
eral, and  Alfred  E.  Diekejt  for  appellee: 

The  original  property  in  came  being  in 
the  state,  the  legislature  nas  power,  in 
granting  tlie  right  to  kill  it  and  acquire 
pTx>perty  therein,  to  couple  that  permission 
irith  snoh  restrictions  as  to  the  use  of  such 
property  as  it  may  deem  for  t^e  public  in- 
terest. 

State  T.  Lewis,  134  Ind.  250,  20  L.  R.  A. 
52,  33  N.  E.  1024;  Phelps  v.  Raoeif,  00  N. 
Y.  10,  IS  Am.  Sep.  140;  Laieton  v.  Steele, 
162  U.  S.  133,  38  L.  ed.  386,  14  Sup.  Ct.  Kep. 
499;  Affirming  U9  N.  Y.  226,  7  L.  K.  A. 
1S4,  23  N.  £.  878,  61  Hun,  643,  6  N.  Y. 
Supp.  15;  Bittmhaut  Johniiton,  92  Wis. 
588,  32  L.  R.  A.  380,  66  N.  W.  803;  .;9tafe, 
WelUr,  Prosecutor,  v.  Snover,  42  N.  J.  L. 
341 ;  People  v.  Brooks,  101  Mich.  98,  59  N. 
W.  444;  State  v.  Rodman,  68  Minn.  303,  69 
N.  W.  1098;  State  eat  rel.  Corcoran  v. 
Chapel,  64  Minn.  130,  32  L.  R.  A.  131,  66  N. 
W.  203;  Thomas  v.  Northern  Paoifio  Etep. 
Co.  73  Mion.  185,  75  N.  W.  1120;  Baggerty 
T.  8t.  Louis  Ice  Ufg.  A  Storage  Oo.  143  Mo. 
S38,  40  L.  R.  A.  151.  44  S.  W.  1114;  State 
V.  Randolph,  1  Mo.  App.  15;  State  v.  Judy, 

7  Mo.  App.  524;  State  V.  Farrell,  23  Mo. 
App.  17Q;  Uagner  v.  People,  97  111.  320; 
Amerieim  Eap.  Co.  v.  People,  133  111.  649, 
9  L.  R.  A.  138,  24  N.  K  758;  People  v. 
Bridges,  142  111.  80,  16  L.  R.  A.  684,  31  N. 
E.  115:  Bx  parte  Maier,  103  Cal.  476,  37 
Pae.  402;  Both  t.  State,  61  Ohio  St.  209,  37 
N.  S.  259;  Stevmt  t.  fltafe,  89  Md.  669,  43 
filL.  B.  A. 


Atl.  929;  Oeer  r.  Oonneotiout,  161  CT.  S. 
619,  40  L.  ed.  793,  16  Sup.  Ct.  Rep.  600;  Or- 
gan V.  State,  66  Ark.  2U7,  19  H.  W.  840; 
State  T.  I/orthem  Paoifie  Eap.  Oo.  68  Minn, 
403,  69  N.  W.  noO;  Com.  v.  QUbert,  160 
Mass.  167,  22  L.  R.  A.  439,  36  N.  E.  464; 
Gentile  T.  State,  29  Ind.  409;  People  r. 
DosBtater,  76  Uun.  472,  27  N.  Y.  Supp.  481; 
State  v.  Roberta,  69  N.  H.  485. 

A  statute  fixing  penalties  for  the  posses- 
sion of  game  in  the  closed  season  is  based 
upon  the  dlOiculty  of  proving  when  or  where 
such  game  was  killed,  and  the  consequent 
opportunity  for  evasion  of  the  law,  and  this 
reason  applies  with  equal  fon^  no  matter 
when  or  now  lawfully  it  was  originally  ac- 
quired. 

State  V.  Rodman,  58  Minn.  393,  60  N.  W. 
1098;  Phelps  v.  Racey,  60  K.  Y.  10,  i9  Ata. 
Kep.  140;  People  v.  Oerber,  92  Hun.  654,  36 
N.  Y.  Supp.  720;  State  v.  Jv4y,  7  Mo.  App. 
624;  Ea  parte  Maier,  103  Cal.  476,  37  Pac 
402;  Javins  t.  United  States,  11  App.  D.  C. 
345;  Uagner  v.  People,  97  111.  320;  Both  v. 
State,  61  Ohio  St.  212,  37  N.  E.  259;  State 
V.  Randolph,  1  Mo.  App.  16;  Whitehead  v. 
Bmithers,  L.  R.  2  C.  P.  Div.  553;  People  v. 
O'Neil,  71  Mich.  325,  39  N.  W.  I;  Oeer  v. 
Connecticut,  161  U.  S.  628,  40  L.  ed.  797, 
16  Sup.  Ct.  Rep.  600;  United  States  t. 
Wiltberger,  6  Wheat.  76.  6  L.  ed.  37. 

Messrs.  If  errlU  Meorae  and  O.  O.  Bad- 
ler  also  for  appellee.  | 

Hadlert  J.,  detivered  the  opinion  of  tbe 

court: 

Appellant  was  convicted  before  a  jusUce 
of  the  peace  under  }  2209,  Burns's  Rev.  SUt. 
1894  (Homer's  Rev.  Stat.  {  2100),  which 
reads  as  follows:  "Wlioever  shoots  or  de- 
stroys ...  or  has  In  his  possession  any 
quails  .  .  .  during  the  period  from  the 
first  day  of  January  of  any  year  to  the 
tenth  day  of  November  of  the  same  year, 
.  .  .  Miall  be  fined,"  etc.,  upon  an  af- 
fidavit chai:^ng  him  with  baring  in  his  poe- 
BCBsion  on  the  6th  day  of  February,  1900, 
one  qjsil.  Upon  appeal  to  the  criminal 
court,  the  appellant,  having  pleaded  not 
guilty,  was  again  convicted  and  fined  upon 
the  following  evidence:  "Said  defendant 
admitted  in  open  court  that  on  the  6th  day 
of  February,  1000,  he  did  have  in  his  pos- 
session, at  Marion  county,  in  the  state  of 
Indiana,  one  quail,  aa  charged  in  the  affi- 
davit filed  herein,  but  that  said  quail  liad 
come  to  his  possession  on  the  30th  day  of 
December,  1890,  at  which  time  he  received 
it,  and  placed  it  in  his  refrigerator,  where 
it  had  remained  from  said  date  continuous- 
ly until  said  5th  day  of  February,  1900. 
And  this  was  all  the  evidence  given  in  the 
cause." 

Under  the  assignment  of  errors  the  appel- 
lant affirms  two  propositions:  (1)  The  un- 
constitutionality of  the  statute,  and  (2)  the 
guiltlessness  of  the  act  proved  within  the 
true  meaning  of  the  statute.  The  appel- 
lant contends  that,  if  the  sUtute  is  to  re- 
ceive a  literal  construction,  and  make  guilty 
one  who  rightfullj 
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quail  in  the  permissive  season,  and  becomes 
vested  with  the  right  of  property  in  a  whole- 
some article  of  food,  to  compel  a  disposition 
of  tbe  property  by  a  fixed  date,  without  ref- 
erenoe  to  the  use  it  can  be  put  to,  is  practi- 
cal confiscation,  and  violative  of  the  I4th 
Amendment  of  the  Federal  Constitution, 
which  provides  that  "no  state  shall  make 
or  enforce  any  law  which  shall  .  .  . 
deprive  any  person  of  .  ,  .  property 
without  due  process  of  law,"  and  of  I  21, 
art.  1,  of  the  state  Constitution,  which  pro- 
vides that  "no  man's  property  shall  be  ti^en 
by  law  without  just  compensation/'  It  is 
important  to  note  that  American  quails  are 
game  birds,  and  as  such  belong  to  the  state 
in  its  sovereign  capacity  as  the  trustee  of 
the  citizens  in  common.  Such  game  is  a 
valuable  and  wholesome  article  of  food,  dif- 
fused and  accessible  to  all,  and  its  preser- 
vation a  matter  of  general  interest  to  the 
people.    Tbe  primary  object  of  government 

18  mutual  safety  and  benefit;  and  to  promote 
these  ends  it  has  long  been  held  tnat  the 
state  possesses  such  police  power  as  enables 
it  to  employ  drastic  measures  to  protect  the 
public  healtli,  morals,  safety,  and  such  other 
concerns  as  affect  the  happiness  and  general 
welfare  of  the  citizens.  To  deny  such  pow- 
er is  to  deprive  the  government  of  one  of  its 
essential  forces.  Nor  is  it  apparent  how 
there  can  exist  any  real  ground  of  com- 
plaint. The  individual  has  no  natural  right 
to  take  game,  or  to  acquire  property  in  it, 
and  all  the  right  he  possesses  or  can  pos- 
sess in  this  respect  is  granted  him  1^  the 
state.  Hie  power  to  ^rant  embodies  the 
power  to  impose  conditions;  and  in  grant- 
ing the  privilege  of  reducing  quail  to  pos- 
session with  proprietary  rignt  it  is  compe- 
tent for  the  state  to  prescribe  such  con- 
ditions of  enjoyment  as  are  deemed  reason- 
able and  necessary  to  protect  the  common  in- 
terest. The  citizen,  whoi  he  aeeepts  tbe 
state's  grant,  accepts  it  impressed  with  all 
the  restrictions  and  limitations  laid  upon 
it;  and  when  he  acquires  property  under 
such  license  he  does  so  with  full  notice  of 
his  qualified  right ;  and  so,  if  he  loses  that 
which  he  has  taken,  or  held  possession  of, 
upon  forbidden  terms,  he  has  lost  nothing 
that  belonged  to  him,  and  there  has  been  no 
taking  of  property  without  due  process  of 
law,  or  without  just  compensation.  Quails 
not  only  supply  a  delicate  and  nutritious 
food  highly  valued  by  the  people,  but  from 
their  mid  and  agile  nature  offer  alluring 
sport  to  hunters,  which,  if  unrestrained, 
would  probably  lead  to  their  ultimate  ex- 
tinction. Hence  any  measure  which,  in  the 
judgment  of  the  l^slature,  is  reasonably 
calculated  to  avoid  such  result,  and  pre- 
serve these  food  birds  for  future  benefit, 
even  to  the  extent  of  restricting  the  use  of 
or  rij*ht  of  possession  in  the  birds  after 
they  have  been  taken  or  killed,  must  be  held 
to  oe  a  legitimate  e^cercise  of  legislative 
power.  State  v.  Rodman,  68  Minn.  303,  60 
N.  W.  10D8;  Phelps  V.  Bacey,  60  N.  Y.  10, 

19  Am.  Rep.  140;  Haggerty  v.  8t.  Louit  Ice 
Mfg.  d  Stomge  Co.  143  Mo.  238,  40  L.  R. 
A.  151,  44  S.  W.  1114;  Btats  t.  Judy,  7  Uo. 
SI  L.  R.  A. 


App.  524.  Other  decisions  which  uphold  th* 
validity  of  such  legislation,  but  which  turn 
upon  the  defense  that  the  game  was  law- 
fully acquired  outside  the  state,  are  as  fol- 
lows:  Uagner  v.  People,  97  HI.  320;  Anwri- 
oan  Exp.  Co.  v.  PeojOe,  133  III.  649,  9  L.  B. 
A.  138,  24  K.  758;  Ea  parte  Maier,  103 
Cal.  476,  37  Pac.  402;  Both  v.  State,  61 
Ohio  St.  200,  37  N.  E.  259;  Steven*  v. 
State,  80  Md.  669,  43  Atl.  029;  Oeer  r.  Con- 
necticut, 161  U.  S.  510,  40  L.  ed.  793,  16 
Sup.  Ct.  Rep.  600.  Decisions  of  the  state 
sustaining  l^slation  for  the  protection  and 
preservation  of  fijh  rest  upon  the  same  prin- 
ciple. See  Oentile  y.  State,  29  Ind.  409; 
State  V.  LetDit,  134  Ind.  250,  20  L.  R.  A.  52. 
33  N.  E.  1024. 

Upon  the  second  point  it  is  contended 
that,  if  the  law  is  constitutional,  the  words 
"whoever  has  in  his  possession  any  quails" 
should  not  be  construed  to  embrace  quails 
rightfully  acquired  in  tbe  open  season,  and 
oontinuously  Icept  by  the  owner  in  his  pos- 
session to  a  period  witliin  the  dosed  season. 
We  must  assume  that  the  lawmakers  right- 
fully apprehended  the  meaning  of  the  words 
employ^  by  them  in  stating  their  intention, 
and,  in  the  absence  of  some  fact  relating  to 
the  subject-matter  legislated  upwn,  or  other 
provisions  of  the  act,  inconsistent  with  the 
ordinary  meaning  of  the  language  used,  we 
must  conclusively  presume  the  meaning  to 
be  that  which  is  usually  conveyed  the 
words.  To  arbitrarily  give  an  unusual  mean- 
ing to  the  words  would  be  to  change  the 
law,  and  this  we  have  no  power  to  do.  It 
has  long  been  the  policy  of  the  state  to  pre- 
serve its  fish  and  food  birds  from  destruc- 
tion or  immoderate  diminution.  In  1857 
there  was  passed  "An  Act  to  Provide  for  the 
Protection  of  Wild  Game,  Definiiw  the  Time 
in  Which  the  Same  May  t>e  Token  and 
Killed."  Acts  1857,  p.  3S.  In  this  first  act 
it  was  provided  S  3  that  it  should  be  un- 
lawful to  shoot,  trap,  or  net  quails  and 
pheasants  between  February  1st  and  Novem- 
ber 1st  of  each  year,  and  by  S  6  it  was  made 
unlawful  to  have  in  possession  any  quails 
or  pheasants  killed  or  taken  within  the  pro- 
hibited season.  It  will  be  perceived  that  at 
the  beginning  of  Ic^slation  upon  this  sub- 
ject the  l^slature  limited  the  wrongful 
possession  to  Urds  taken  or  killed  within 
the  forbidden  season.  This  act  was  amended 
by  contracting  the  permissive  season  in 
1861.  and  again  in  18(i3.  In  18G7,  the  first 
act,  "to  Provide  for  the  Protection  of  Fish, 
Defining  the  Time  in  Which  They  may  be 
Trapped,  Netted,  or  Seined,"  was  enacted, 
making  a  violation  of  the  provisions  of  the 
act  a  misdemeanor.  Acts  1867,  p.  128.  At 
the  same  session  another  act  was  passed, 
entitled  "An  Act  to  Provide  for  the  Protec- 
tion of  Wild  Game."  Acts  18C7,  p.  128.  By 
this  act  it  was  made  unlawful  to  shoot  or 
trap  quails  or  pheasants  between  February 
1st  and  October  Ist,  and  to  net  quails  at  any 
time,  and  unlawful  to  transport  quails 
killed  or  taken  in  violation  of  the  act.  In 
1871,  another  act  "to  Provide  for  the  Pro- 
tection of  FiA"  was  passed  (Acts  1871,  p. 
24) ;  ««1  in  1877  ^^a^t^^^^ 
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•nda  for  the  Protection  of  Wild  Game,"  hy 
which  act  the  netting  and  trapping  of  quaila 
is  absolutely  prohibited  at  all  times  (Acta 
1877,  p.  69).  Again,  in  1879,  another  step 
was  taken  fay  the  legislature  "to  provide  for 
the  protectitm  of  wud  game,"  S  9  of  which 
met  reads  as  follom:  "It  shall  be  unlaw- 
-ful  to  sell,  keep,  or  expose  for  sale,  or  have 
poBsession  of,  any  quaile  or  pheasants  be- 
'tween  the  fifth  day  of  January  and  the  first 
■day  of  N'orember  in  any  year.  .  .  .  Any 
person  violating  the  provisions  of  this  sec- 
tion shall  be  fined  one  dollar  for  each  and 
■every  quail  ...  so  unlawfully  kept, 
-«oId,  expcraed  to  sale,  or  possessed."  Acts 
1879,  p.  242.  Other  laws  relating  to  the 
■amo  subject  were  passed  in  1881.  See  Acts 
1881  (Kev.  SUt.  1881,  SS  2106,  2112-2115, 
inclusive),  prohibiting  the  destruction  of 
-quails,  the  selling  or  possession  of  quails  in 
«  particular  season,  the  selling  or  posses- 
■ion  of  quails  at  all  times  that  have  not 
iMen  kilud  by  thooting,  the  transportation 
•of  qoalls  wftluii  the  state  killed  .or  t^en  in 
Tiolation  of  law,  and  their  transportation 
-ont  ef  the  state  at  any  time.  In  1893  the 
method  of  protection  was  again  emphasized 
liy  the  act  set  out  at  the  beginning  of  this 
-opinion,  and  under  which  this  prosecution  is 
had.  In  1897  there  was  passed  "An  Act  to 
Prevent  the  Destruction  of  Quail,"  which 
-flcakas  it  unlawful  to  kill  any  quail  for  the 
pnrpoaa  of  sale,  or  to  sell,  batter,  or  offer 
to  sell  any  quail  caught  or  killed  in  the 
■■tata.  Acts  1897,  p.  122.  The  «nacUng 
•Values  of  the  foregtdng  laws  elearfy  dis- 
'Close  the  general  purpose  of  the  state;  and 
the  progress  made  in  restrictive  measures 
oflBrms  the  inadequateness,  in  I^slative 
opinion,  of  previous  provisions  to  accom- 
plish the  purpose  intended.  At  the  begin- 
ning, more  than  forty  years  ago,  it  was 
flude  unlawful  to  shoot,  trap,  or  net  quails 
tietween  February  1st  and  Kovember  1st, 
and  to  have  quails  in  possession  that  had 
been  taken  or  killed  in  the  closed  season. 
Next  it  was  made  unlawful  to  shoot  or  trap 
-them  between  February  Ist  and  October  lat, 
and  to  net  them  at  any  time ;  and  as  the 
Mxt  step  trapping  was  prohibited  altogelh- 
For  twen^  years  it  had  been  a  good  de- 
fense to  a  ehaige  of  wrongful  poasesaion  to 
that  the  Eirdshad  been  takenor  killed 
the  open  season,  but  in  1879  it  was  made 
unlawful,  not  only  to  sell,  but  to  offer  for 
sale,  or  tuave  in  possession,  within  the  closed 
•eason,  aiqr  quail,  without  reference  to  when 
killed  or  acquired.  As  a  further  step,  in 
1881  the  right  to  sell  or  have  quails  in  pos- 
-session  in  the  open  season  was  confinea  to 
-ineli  birds  only  as  had  been  killed  shoot- 
ing, and  in  1897  the  right  to  sell  at  any 
time  vraa  wholly  denied.  The  constantly  in- 
creasing stringency  in  repressive  measures 
illustrates  the  difficulty  encountered  by  the 
leffinlature  in  framing  a  law  that  was  ef- 
iective  for  the  protection  of  quails;  and  the 
provision  under  review,  making  the  act  of 
Itossession  within  the  closed  season  ipao 
fueto  a  crime,  after  its  adoption  in  1870, 
and  its  reaffirmance  three  times  in  the  same 
words,  must  be  accepted  aa  evidencing  1%- 
41  UR.  A. 


islatlve  opinion  that  such  provision  Is'  an 
essential  means  of  preventing  an  evasion  of 
the  law.  As  was  well  said  in  State  Rod- 
man, 68  Minn.  393,  69  N.  W.  1098:  "What 
this  provision  aims  at  ia  not  the  mere  fact 
of  possession  of  game  lawfully  obtained,  but 
to  prevent  its  being  unlawfully  taken  or 
killed.  If  it  were  permitted  to  have  pos- 
session during  the  closed  season,  without 
limitation,  of  game  taken  or  killed  during 
the  open  season,  it  would  inevitably  result 
in  frequent  violations  of  the  laW  without 
the  least  probability  of  a  diseoveiy.  Game 
is  usually  found  in  secluded  places;  away 
from  haoitations  of  men,  witn  no  one  to 
witness  the  killing  but  the  hunter  himself. 
The  game  would  have  no  earmarks  to  show 
whether  it  was  taken  or  killed  in  the  open 
or  closed  season,  and  hence  conviction  un- 
der this  statute  would  ordinarily  be  impos- 
sible, and  the  law  would  become  practically 
a  dead  letter.  In  these  days  of  cold-storage 
warehouses,  the  mere  lapse  of  time  after  ue 
expiration  of  the  open  season  would  furnish 
little  aid  in  an  effort  to  prove  that  the  some 
had  been  taken  or  killed  out  of  season,"  In 
such  misdemeanors  the  motive  is  of  no  con- 
sequence. It  is  the  act,  and  the  act  only, 
that  constitutes  the  offense.  State  v.  Engle 
(this  term)  58  N.  E.  .698.  The  simple  words 
are,  "whoever  has  in  hie  possession  any 
quail"  is  guilty.  The  language  is  so  clear 
and  unambiguous  as  to  leave  no  room  for 
construction.  How  or  when  the  possession 
was  acquired  is  not  made  material  by  the 
I^slature,  and  we  have  no  power  to  make 
it  so.  See  cases  cited  above. 
Judgment  affirmed. 

Jordan,  J.,  dissenting: 

I  cannot  concur  in  the  majority  opinion 
in  this  case  so  far  as  it,  in  effect,  holcU  that 
the  possession  of  the  quail  by  the  appellant, 
under  the  facts,  was  a  penal  offense  in  the 
meaning  and  spirit  of  the  statute  In  con- 
troversy. Hie  admitted  facts  conclusively 
show  that  the  quail  in  question  had  come 
into  the  possession  of  the  accused  on  the 
30th  day  of  December,  1899,  the  same  be- 
ing a.  day  within  the  open  season,  when  it 
WHS  lawful  to  kill  or  take  quails,  and  re- 
duce the  same  to  possession.  On  Uiat  date, 
it  seeme,  it  was  placed  by  appellant  in  Us 
refrigerator,  and  there  remained  until  the 
5th  day  of  the  following  February.  The 
statute,  OS  enacted,  and  whereby  the  legis- 
lature has  declared  the  period  which  shall 
constitute  the  closetl  season  in  respect  to 
the  killing  or  taking  of  such  game,  reads  as 
follows:  "'Whoever  shoots  or  destroys,  or 
pursues  for  the  purpose  of  shooting 
or  destroying,  or  has  In  hli  posses- 
sion, any  quails  or  pheasants  during 
the  period  from  the  first  day  of  January  of 
any  year,  to  the  10th  day  of  November  of 
the  same  year,  or  shoots  or  kills  any  wild 
turkey  between  the  first  day  of  February 
and  the  first  day  of  November  of  any  year, 
shall  be  fined  in  the  sum  of  two  dollars  for 
each  quail,  wild  turkey,  or  pheasant  so 
killed,  and  the  sum  of  one  doU^r  for  each 
quail  or  pheasant  so  j>n^eu^^  g^^tf^fe 
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poasesflion."  B  irns's  Bar.  Stat  1804,  S 
2209  [Uorner'i  Rtsw.  SUt.  {  2106}.  TbU 
act,  under  its  prorisions,  neither  awumea 
nor  profesui  vo  deal  wiUi  or  to  have  any 

reference  or  application  to  quails  which 
were  lawfully  taken  and  reduced  to  pouea- 
Bion  bj  the  taker  during  the  open  aeasvn. 
From  my  view  of  the  law,  it  would  certainly 
appear  to  be  a  very  harsh  and  unreasonable 
interpretation  of  this  statute  to  hold  that 
the  legislature  thereby  intended  to  make  the 
poiaeaaion  of  quail,  when  such  possession 
■w»M  lawful  at  the  taking,  a  criminal  offense 
biy  the  mere  lapse  of  time;  or,  in  other 
words,  that  a  continuation  of  such  posses- 
sion over  into  the  closed  season  should  con- 
stitute a  crime.  In  the  absenof  of  an  ex- 
press declaration  to  that  effect,  can  it  be 
asserted  that  the  legislature  intended,  by 
this  statute,  not  only  to  make  the  possession 
of  quails  killed  or  taken  during  the  for- 
bidden time  an  unlawful  act,  but  under  its 
provisions  it  was  intended  to  go  further,  and 
traoe.  If  neuessary  to  constitute  the  offense, 
the  possession  of  such  game  l»ck  into  the 
open  season,  and  forbid,  under  a  penalty,  a 
continuation  of  such  possession  over  into 
the  closed  season!  Before  a  ^udf^nent  of  a 
court  in  a  criminal  cause  which  would  lead 
to  suefa  an  unjust  and  unreasonable  result 
Si  renderedf  the  language  of  the  statute  in- 
volved  should  be  clear  and  mandatory,  and 
free  from  all  reasonable  doubt  in  respect  to 
its  meaning.  Before  the  statute  in  ques- 
tion is  enforced  against  the  accused,  under 
the  facts  in  the  case,  the  court  ought  to  be 
fully  satisfied  that  the  act  which  the  statute 
imputes  to  him  is  made  unlawful,  not  only 
by  the  letter,  but  that  it  also  falls  within 
the  spirit  and  intent,  of  the  law;  for  Lhe 
principle  is  elementaiy  that  a  thing  within 
the  intent  of  a  statute  is  as  much  within  it 
as  if  it  were  within  the  letter,  and  a  mut- 
ter, although  within  the  letter  of  the  law, 
is  not  witliin  its  provisions  if  contrary  to 
the  intent  and  spirit  of  the  act.  Conn  v. 
Cau  County  Comrs.  151  Ind.  617-&25,  51 
N.  E.  1062.  It  is  a  well-settled  canon  in  re- 
spect to  the  construction  of  laws  that,  where 
the  language  of  the  legislature  is  fairly  sus- 
ceptible of  two  meanings,  the  one  which  ex- 
eludes  or  prevents  consequenoea  which  Rre 
mischievous  and  unjust  will  be  preferred 
and  adopted  by  the  court.  In  fact,  statutes 
are  not  always,  nor  should  they  be.  literally 
construed.  Donnell  v.  State,  2  Ind.  (158: 
Booper  v.  State,  66  Ind.  153.  The  rule  is 
well  se.ttled  that  in  the  construction  or  in- 
terpretation of  a  criminal  statute  nl)  ren- 
sonable  doubt  which  may  arise  in  respect  to 
its  meaning  must  be  resolved  in  favor  of  the 
person  accused  thereunder.  I  recognise  the 
rule  of  the  law  which  affirms  that  the  title 
or  right  to  all  animals,  birds,  fowls,  or  fl»h, 
ferte  naturce,  is  held  by  the  state,  the  sov- 
ereign power,  in  trust  for  the  benefit  of  all 
the  people  of  the  state,  and  that  the  latter, 
by  its  legistftture,  may  impose  such  condi- 
tions, regulations,  or  restrictions  as  mny  be 
deemed  proper  qr  necessary  in  respect  to  the 
taking  or  having  in  possesBion  any  of  such 
animals,  birds,  fowls,  or  fish,  and  that  he 
51  L.  R.  A. 


who  acquires  the  ownership  or  poescssioih 
under  such  imponed  conditions,  regulations,, 
or  restrictions  will  be  held  to  be  anbjeot 
thereto,  and  bis  title  or  right  of  possessioni 
will  be  controlled  thereby.  But  that  is  not 
the  question  involved  in  this  appeal.  It 
may  t>e  conceded  that  the  state  has  tfae  pow- 
er to  make  the  possession  of  quails  in  the' 
closed  season  unlawful  although  such  posses- 
sion was  acquired  in  the  open  season,  and 
continued  over  into  the  dosed  period.  But 
this  concession  does  not  solve  the  questioB- 
involved  in  this  appeal,  which  is.  Can  it,  in- 
reason,  bo  asserted,  under  the  rule  govern- 
ing the  interpretation  of  statutes,  tbst  the 
legislature,  under  the  statute  in  dispute,  in- 
tended, un(}er  the  circumstances,  to  msjEe- 
such  poBsession* unlawful?  I^at  thia  quea- 
tion  must  bo  answered  in  the  n^ative  to> 
me  appears  to  be  quite  evident,  and  beyond 
suooessful  controvert.  Had  the  legislature 
intended  by  this  law  to  make  it  unlawfn]  for 
a  person  to  have  in  his  possesrion  quail* 
taken  during  the  open  season,  considering- 
the  importance  of  the  question,  it  may  be 
assumed  that  the  l^slative  will  to  this  el- 
feet  would  have  been  expressed  or  declared 
in  clear  and  positive  language. 

A  statute  of  the  state  of  Maine  prohibited,, 
under  penalty,  the  hunUng  or  killing  of  deer 
between  the  let  of  January  and  the  1st  <tf 
October.  By  this  act  it  was  also  made  an 
offense  for  any  person  to  carry  or  transport 
the  carcass  or  hide  of  any  deer  during  the 
prescribed  closed  period.  One  Young  was- 
prosecuted  under  the  statute  for  transport- 
ing, on  February  17,  1883,  t'le  carcasses  of 
two  deer.  It  was  shown  by  the  evidence- 
t)<at  he  killed  and  came  into  the  poesessioB 
of  one  of  the  animals  in  the  state  of  Maine 
on  the  3Uth  day  of  the  prerioiu  December, 
and  of  the  other  animal  on  the  81st  day  of 
the  same  month;  that  the  carcasses  of  the 
deer  were  taken  by  him  from  the  place 
where  he  had  killed  them  in  that  state  to- 
his  own  home,  and  there  remained  until 
February  I7th  following,  and  then  trans- 
ported Of  him  to  the  rauroad  station,  to  be 
shipped  by  rail  to  Boston,  Massachusetbi, 
for  the  purpose  of  sale.  The  case  was  ap- 
pealed to  the  supreme  court  of  Maine.  See- 
Allen  V.  Young,  70  Me.  80.  In  deciding  the- 
quention  as  therein  involved,  which  was 
identical  with  the  one  in  isnue  in  the  case 
at  bar,  the  court  said:  "The  question  is 
whether,  if  deer  are  killed  during  the  time 
when  it  is  lawful  to  do  so,  it  is  a  crime  to 
carry  or  transport  the  hides  or  carcasses 
from  place  to  place  in  this  state  during  the- 
time  when  It  is  unlawful  to  kill  them.  We 
think  it  is  not.  True,  the  transportation  at 
such  a  time  seems  to  he  within  the  letter  of 
the  law,  but  we  think  such  could  not  have 
been  the  intention  of  the  legislature.  We 
can  see  no  possible  motive  for  making  »uch 
transportation  a  crime.  We  can  readily  see- 
that  it  would  be  in  furtherance  of  the  pur- 
poses of  the  act  to  make  such  traiuportatioii- 
prima  facie  eridenoe  of  guilt,  and  thus 
throw  the  burden  of  proof  upon  the  party 
to  show  his  innocence,  as  is  done  in  {  5  wiur 


IMMl 


Smitk  t. 


Sr&n. 


40> 


BMtlTB  for  maldiig  the  mere  transportation 
•f  the  hide  or  carcass  of  a  deer  from  one 

CI  to  another  a  crime  when  the  deer  has 
lawfully  killed,  and  i*  {awfully  in  the 
poesBssion  of  the  one  who  touuports  it. 
Owtainfy,  one  may  reasonably  doubt  wheth- 
er such  could  hare  been  the  intention  of  the 
ki^slatare;  and,  the  act  being  a  penal  one, 
a  reasonable  doubt  is  sufficient  to  make  it 
the  duty  of  the  court  to  adopt  the  more 
lenient  interpretation,  and  construe  the  term 
'eueh  animar  as  meaning  an  animal  unlaw- 
fully killed,  as  was  done  in  construing  a 
■bnllaritatute  in  Com.  r.  BolU  128  Mass.  410, 
S0  Am.  Kep.  SST."  in  the  ease  of  State  r.  Mo- 
Onfre.  24  Or.  3M,  81  L.  R.  A.  478,  38  Pac. 
nw,  the  defendant  was  proseeated  under 
a  statute  of  that  state  for  having  In  his  poa- 
session  certain  fish  during  the  period  wnen 
the  law  made  it  unlawful  for  any  person  to 
receive  or  have  any  such  fish  in  his  posses- 
siML.  The  defenduit  offered  to  prove,  as  a 
defense  to  the  proeectttion,  that  the  fish  in 
eoBtiwr^  haa  been  lawfully  caught  in  the 

ri  eeaaoBt  and  belonged  to  fish  dealers  in 
rfty  of  Portland,  and  had  been  hy  such 
dealers  placed  in  his  possession  only  for  the 
purpose  of  cold  storagio.  It  was  held  in  that 
ease  that  by  reason  of  the  fact  that  the  fish 
were  caught  in  the  open  season  the  poMes- 
■ion  thereof  thereafter  during  the  prohibited 
period  would  not  render  the  possession  nn- 
kwfnl  within  the  intent  of  the  statute.  The 
eases  pre  and  con  in  respect  to  the  law  upon 
the  question  involved  are  fully  collected  and 
reviewed  1^  the  court  in  that  appeal.  The 
trial  court,  it  seems,  in  construing  the  stat- 
ute involved  in  that  prosecution,  held  that 
the  possession  of  the  fish  by  the  defendant 
during  the  closed  season  constituted  a  crime 
rci^rdless  of  the  fiMt  as  to  when  or  where 
thagr  were  caiwht  or  taken.  The  supreme 
court,  in  eonsi&ring  the  oonstmction  placed 
upon  the  statute  the  lower  court,  said: 
"The  efTect  of  this  construction  is  to  declare 
that,  in  order  to  protect  the  salmon  in  this 
state,  it  was  the  intention  of  the  statute  to 
punish  the  offering  for  sale  or  the  having  in 
possession  of  salmon  of  the  varieties  speci- 
ned  during  the  prohibited  seasons,  no  mat- 
ter whether  thvr  were  lawfully  caught  with- 
in or  without  the  state;  in  a  word,  that  it 
was  the  intention  of  the  legislature  to  pun- 
ish the  mere  pooeession  of  salmon  which  had 
been  lawfully  caught  or  taken.  It  ought  to 
require  plain,  unambiguous,  and  mandatory 
language  to  iustify  any  court  in  declaring 
fish  or  ^me  lawfulW  causht  or  taken  to  be 
the  subjeet  of  an  offense  by  the  simple  pos- 
session of  it.  A  construction  lending  to 
such  injustice  ought*  to  be  avoided,  if  it  can 
be  reaaonably  done.  Salmon  fish  is  an  arti- 
cle of  food,  and  the  law  interdicting  the 
catching  of  them  at  certain  seasons  is  not 
because  they  are  unfit  for  use,  or  unwhole- 
some, but  to  protect  and  preserve  such  Hsh 
in  this  state."  In  the  case  of  People  v. 
O'Neit,  71  Uleh.  325,  80  S.  W.  1,  the  de- 
fendant was  accused  of  having  in  his  pos- 
session, in  violation  of  a  statute  of  the  state 
of  Miehigan,  a  number  of  quail  in  the  month 
of  April,  1888;  this  latter  month,  under  the 
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law,  being  within  the  dosed  season  in  that 
state.  The  evidence  established  that  he  had- 
purehased  these  birds  in  the  state  ot  Ifis- 
souri,  and  bad  received  them  into  hie  pos- 
session in  the  month  of  December,  1887  ^ 
this  latter  month  being  within  the  open  sea- 
son in  the  state  of  Michigan.  The  supreme- 
court  in  that  appeal  held  that  under  the- 
facts  the  possession  was  not  unlawful,  with- 
in the  spirit  or  meaning  of  the  criminal' 
statute  involved,  ChampTin,  J.,  speaking  as- 
the  organ  of  the  court,  in  respect  to  the  in- 
terpretation of  the  law,  said:  "A  eonstmc' 
tion  of  a  statute  which  leads  to  sueh  haralk 
consequeaoeB,  and  punishes  with  severe  pen- 
alties acts  which  are  confessedly  innocent  S& 
thMuselves,  must  not  only  be  unambiguous, 
but  mandatory;  and  the  act  done  roust  be, 
not  only  within  the  letter,  but  within  the 
spirit,  of  the  law,  to  gain  my  assent  to  its 
enforcement.  Our  statute  requires  no  such 
strict  or  harsh  construction.  Hie  artiolee- 
interdicted  are  uticles  of  food,  and  tin  in- 
terdiction la  not  because  such  fftod  it  un- 
wholesome, and  therefore  detrimental  to  the 
public  health,  but  the  whole  end  and  object 
of  the  legislation  is  to  protect  andpreserve 
game  in  the  state  of  Michigan."  That  emi- 
nent and  learned  jurist^,  Judge  OampboU,  in 
concurring  in  the  opinion  oi  his  associates, 
saidt  "I  do  so  for  the  further  additional 
reason  that  I  do  not  think  it  would  be  com- 
petent for  our  legislature  to  punish  the  pos- 
session of  game  which  was  lawfully  cap- 
tured or  killed.  Having  become  lawful  pn- 
vate  property,  it  cannot  be  destroyed  or  con- 
fiscated, unless  it  becomes  unfit  for  use,  maj 
more  than  other  property  can  be  destroyed. 
I  do  not  think  the  cases  to  the  contrary  are 
reasonable  or  sound."  Com,  v.  WUkUieon, 
130  Pa.  304,  21  Atl.  14;  •Tames  r.  Wood,  82 
Me.  173,  8  L.  R.  A.  448,  IB  AtL  160;  Com. 
T.  BaU,  128  Haas.  410,  3S  Am.  Rep.  887r- 
also  sustain  the  doctrine  asserted  and  ad- 
hered to  in  the  cases  from  which  I  have 
quoted.  It  cannot  be  said  that  there  is  any 
real  merit  in  one  of  the  reasons  given  for 
the  construction  placed  upon  the  statute  by 
the  majority  opinion,  which  reason  is  to  the 
effect  that  such  a  construction  is  necessary 
in  order  to  prevent  an  evasion  of  the  law; 
or,  in  other  words,  to  enable  the  state  to- 
more  successfully  secure  convictions  there- 
under. That  is  a  question  more  properly 
for  the  consideration  of  the  l^alature.  If 
it  had  been  intended  by  the  law-making 
power  to  make  the  mere  possesion  of  quail 
during  the  prohibited  season  a  criminal  of- 
fense, without  any  regard  to  where,  when, 
or  how  lawfully,  such  game  had  been  killed 
or  taken,  surely  language  could  and  would 
have  been  employed  to  clearly  expreas  such- 
intention.  Under  the  holding  in  the  pre- 
vailing opinion,  the  hunter  who  kills  any 
quail  on  December  Slst,  the  end  of  the  open 
seanon,  intending  to  eat  them  at  his  New 
Year's  dinner,  will  discover  that  he  is  In 
a  position  of  peril.  He  will  be  compelled 
to  cither  eat  the  birds  on  the  day  he  killed 
them,  cremate  thrai,  or  in  some  other  man- 
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aomt  way  rid  hinuelf  of  their  poaiiession  ere 
the  clock  Btrilces  the  hour  of  midnigbt,  oth- 
erwise, if  be  continues  the  possession  of  the 
birds  over  until  the  banning  of  the  next 
4.aj,  he  wilt  be  %  Tiolator  of  the  law,  and 
liable  to  be  subjected  to  its  penalty.  In 
many  of  the  cases  cited  in  tne  majority 
opinion  the  legislature  appeaiv,  in  the  par- 
ticular statut^  by  some  proviaion,  to  have 


emphasized  its  intention  to  make  the  law 
apply  to  and  include  game  without  resard 
to  the  question  as  to  when,  where,  or  how 
the  same  had  been  Icilled,  taken,  or  received. 
Without  further  commenting  up<m  the  ques- 
tion, I  am  convinced  that  toe  ccmvietioii  of 
the  appellant  in  the  trial  court  under  tbe 
facts  was  wrong,  and  tiiat  the  judgment 
ought  to  be  reversed. 


IOWA  SUPREME  COURT. 


W.  H.  UERENESS,  Admr.,  etc,  of  Isaac 
MereneiB,  Deceased,  Appt., 

V, 

rmST  NATIONAL  BANS  OF  CHARLES 
CITY. 

<  Iowa  ) 

1.  The  statvte  of  llmltstloms  com- 
menceii  to  run  on  a  (lemand  certificate  of 
deposit  at  Its  date,  since  sucb  a  certlBcate  Is 
no  more  nor  less  than  a  promissory  Dot«. 

9.  The  tlestli  of  the  depositor  does  not 
Interrupt  the  mnnlns  oC  the  statute  ot  limi- 
tations on  a  eertUleate  ot  deposit. 

S.  KmowlBKir  falM  represcatmttona  by 
m  baak  amoanting  to  a  denial  ot  llabtUtT  to 
the  estate  of  a  decedent,  and  of  the  fact  that 
there  Is  evidence  on  Its  books  oC  a  deposit  bj 
bim  for  which  a  demand  certificate  bad  been 
given,  which  was  afterwards  lost,  do  not  In- 
terrupt  the  statute  of  limitations  tbat  began 
to  ran  In  favor  of  the  bank  at  ths  time  the 
certificate  was  Issued. 

(October  4,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Floyd  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  the  amount  alibied  to  be  doe  on  a 
certificate  of  deporit  which  had  been  issued 
1^  defendant  in  favor  of  plaintiff's  intestate. 
Affirmed. 

Statement  by  Itadd,  J.: 

The  petition  was  filed  October  19,  1895,  al- 
leging Uuit  on  April  12,  1881,  Isaac  Mert^ 
ness  deposited  with  defoidant  $1,000,  for 
which  is  Issued  a  demand  certificate  of 
deposit,  since  loKt;  that  said  Mereness  died 
October  10,  1888,  and  plaintiff  was  ap- 
pointed administrator  of  his  estate  in  May, 
1889;  that  plaintilf  demanded  of  defendant 
the  money  due  on  said  certificate  in  June, 
1839,  whereupon  he  was  falsely  informed  by 
defendant's  cashier  and  president  tbat  there 
was  no  money  due  said  Isaac  Mereness  on 
said  certificate,  or  his  representative,  and  re- 
fused payment;  that  said  misstatement  was 
knowingly  made,  for  the  purpose  of  prevent- 
ing plaintiff  troia  collecting  the  some;  that 
to  a  written  inquiry  addressed  the  cashier 

Note. — Running  ot  statute  of  llmltatiODS  as 
alTertcd  bj  concealed  fraud,  sec  earlier  cases  In 
thin  scries  as  follows:  Carrier  v.  Chicago,  R. 
I.  it  P.  B.  Co.  (Iowa)  6  L.  R.  A.  T99,  and  note; 
I*eck  V.  Jlank  of  America  <R.  I.)  T  L.  R.  A. 
S26,  and  note;  Amalur  v.  New  (S.  C.)  8  L.  O. 
fil  T<.  R.  A. 


he  responded  the  same  year  that  h«  had  made 
an  examination  of  the  books  of  the  bank  and 
could  find  no  mone^  to  the  credit  of  said 
Mereness,  or  belonging  to  him  or  his  heirs, 
and  requested  plaintiff  to  look  the  matter  up, 
whereas  he  knew  said  books  showed  a  de- 
posit of  $1,000  due  and  owin?  to  said  Mere- 
ness or  his  representative,  and  made  the  com- 
munication with  an  intent  to  mislead  and  de- 
ceive plaintiff  and  ccmoeBl  frcnn  bim  the 
facts ;  tliat  plaintiff  discovered  the  truth  bub 
a  few  months  prior  to  bringing  this  action, 
and  he  asks  judgment  for  the  $1,000,  with 
interest  from  date  of  depK>ait.  The  defend- 
ant's demurrer  that  the  cause  of  action  ap- 
peared to  be  barred  by  the  statute  of  limita- 
tions was  sustained.  From  judgment  dis- 
missing the  petition,  plaintiff  appeals. 

ifessrc.  SpvlMcer  ft  Clary  for  t^pellant 
ifecsrs.  Ellis  *  ElUs,  for  appellee: 
A  certificate  of  deposit  like  the  one  in- 
volved herein  is  a  promissory  note,  payable 
upon  demand. 

Storv,  Promissory  Notes.  SS  3,  11,  12; 
KUiuber  v.  Bigyerstaff,  47  Wis.  551.  32  Am. 
Hep.  773,  3  N.  W.  357;  C«rro»  v.  Witter,  63 
Wis.  16,  60  Am.  Rep.  827,  31  N.  W.  705; 
Tripp  T.  Curtmiwt  36  Mioh.  494,  24  Am. 
Uep.  610;  Oate  v.  Patterson,  25  hTich.  101 ; 
Bean  v.  Briggs,  1  Iowa,  488,  63  Am.  Dec. 
464. 

The  statute  in  this  case  commenced  to  run 
at  the  date  of  the  certificate.  It  was  issued 
by  the  bank,  payable  upon  demand,  and  the 
holder  was  entitled  to  demand  payment 
thereof  forthwith.  If  be  did  not  do  so  it 
was  his  own  neglect,  and  no  party  could,  by 
delaying  to  make  a  dmand  when  he  had  the 
right  so  to  do,  delay  tibe  running  of  the  stat- 
ute of  limitations. 

Presoott  V.  Gonaer,  34  Iowa,  176;  Bint- 
ragei-  v.  Heimessy,  46  Iowa,  600 ;  Becoher  v. 
Clay  County,  52  Iowa,  140,  2  N.  W.  1037; 
Firtt  Nat,  Bank  v.  Greene,  64  Iowa,  445,  17 
N.  W.  60.  20  N.  W.  754;  Baker  v.  Johneon 
County,  33  Iowa,  151;  Squier  v.  Parits,  66 
Iowa,  407,  9  N.  W.  324;  13  Am.  &  Eng.  Enc. 
Law,  p.  726;  Palmer  v.  Palmer,  36  Mich. 
487,  24  Am.  Rep.  605;  2  Parsona,  Notes  ft 
Bills,  pp.  642,  64.1,  and  notes. 


A.  68T.  and  note;  Texas  ft  P.  R.  Co.  v.  Gaj 
(Tex.)  25  L.  R.  A.  62 ;  note  to  Schellenbergsr 
V.  Ransom  (Neb.)  25  L.  R.  A.  664 ;  Sanborn  v. 
Gale  (Mass.)  26  L.  R.  A.  864 :  Morrill  v.  Palm- 
er (Vt.)  33  I..  B.  A.  411;  Llcb^rman  v.,FU-st 
Nat.  Bank  (Del.,  <^,L^iR.,^^@OOgle 
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Where  the  ttatilte  of  limitations  begins  to 
Tuu  against  one  in  his  lifetime,  it  is  not  sus- 
peoded  by  his  death,  and  is  not  interrupted 
in  any  manner  except  as  specially  provided 
rjiy  statute. 

7  Wait,  Aot  ft  Def.  278;  Orvther  t.  Clark, 
75  Iowa,  383,  39  N.  W.  63S;  Parsons,  Notes 
-&  Bills,  646;  MoNeil  v.  Sigler,  9S  Iowa,  587, 
■64  N.  W.  G04. 

lAdd,  tf.,  delivered  the  opinion  of  the 
•«Durt: 

In  the  early  case  of  Bean  v.  Brigga,  I 
Iowa,  4S8,  03  Am.  Dec.  464,  this  court  held  a 
'time  certilicate  of  deposit,  in  the  usual  form, 
satiable,  for  that  it  possessed  all  the  char- 
acteristics of  a  promi95iory  note.  Story  de- 
fines a  "promissory  note''  to  be  "a  written 
■engagement  by  one  person  to  pay  another 
person,  therein  named,  absolutely  and  un- 
■«(mditionally,  a  certain  sum  of  money  at  a 
tbne  speciQed  therein."  Story,  Promissory 
Notes,  S  1.  The  ordinary  certificate  of  de- 
pout  Is  precisely  within  this  definition,  and 
it  is  generally  held  that  such  certificates  are, 
in  effect,  promissory  notes,  and  governed, 
with  certain  exceptions,  by  the  same  rules. 
Klaubcr  v.  Biggerstaff,  47  Wis.  551,  32  Am. 
Bep.  773,  3  N.  W.  357;  Oitisens'  Nat.  Bank 

Brown,  45  Ohio  St  39,  11  N.  E.  799;  Fellg 
Point  Bao.  Inat.  v.  W&sdon,  18  Md.  320.  81 
Am.  Dec  603;  note  to  O'ATeUI  r.  Bradford 
(Wis.)  42  Am.  Dec  67S;  5  Am.  &  Eng.  Enc 
law,  2d  ed.  p.  803,  and  cases  collected.  The 
-decisions  reaching  a  contrary  conclusion 
seem  to  rest  on  the  peculiar  wording  of  par- 
-ticular  certificates.  See  Patterson  v.  Poin- 
^aeter,  6  Watts  &  8.  227,  40  Am.  Dec.  554; 
<yiieUl  V.  Bradford,  1  Pinney  (Wis.)  390, 
-42  Am.  Dec.  675.  The  exceptions  referred  to 
relate  to  the  necessity  of  a  demand  before 
suit  may  be  maintained  or  the  statute  of 
limitations  begins  to  run.  The  cases  so 
holding  seem  to  rest  on  the  theory  that  the 
-transaction  not  alone  creates  a  debt  agaiust 
the  drawer  of  the  certificate,  but  is  also  in 
the  nature  of  a  bailment, — in  contemplation 
•of  law  a  deposit,  and  not  a  loan, — and  hence 
-that  a  demand  is  essential  before  the  holder 
is  entitled  to  the  return  of  his  money. 
Payne  v.  Qardiner,  29  N.  T.  146  {divided 
'Court) ;  BelUnoi  Path  Bank  V.Rutland  Cowt- 
ty  Bank,  40  Vt.  377;  Brov^n  v.  MoElroy, 
*2  Ind.  404;  Hunger  v.  Albemy  City  Nat. 
Bank,  86  N.  Y.  580;  MeGough  v.  Jamieon, 
107  Pa.  330;  Bhute  v.  Paoifio  Tfat.  Bank, 
136  Mass.  487.  The  settled  doctrine  of  this 
-eourt,  however,  seems  to  be  that,  when  a  per- 
son deports  money  in  a  bank  in  the  usual 
course  of  business,  he  loans  it  to  the  bank, 
which  becomes  his  debtor  to  the  amount  of 
Ilis  deposit,  and  not  his  bailee  therefor. 
Xowry  T.  Polk  County,  51  Zowa,  50,  33  Am. 
Sep.  114,  49  N.  W.  1049;  Long  v.  Emsley, 
■ST  Iowa,  11,  10  N.  W.  280.  See  cases  col- 
lected in  3  Am.  &.  Eng.  Enc.  Law,  p.  826. 
The  title  to  the  money  passes  to  the  bank, 
«nd  becomes  subject  to  its  absolute  control. 
The  depositor  cannot  lay  claim  to  the  spe- 
«ifle  money,  nor  can  he  maintain  an  action 
In  replevin  or  trover  therefor.  His  sole 
remedy  is  assumpsit.  A  promdssory  note 
«1  L.  R.  A. 


payable  on  demand  is  due  presently,  and  the 
statute  of  limitations  hegim  to  run  from  its 
date.  See  note  to  Merntt  v.  Todd  (N.  T.) 
80  Am.  Dee.  243. 

Why  a  different  rule  should  be  applied  to 
a  contract  held  to  be  an  exact  equivalent  of 
buch  a  note  we  are  unable  to  discover.  Cer- 
tificates of  deposit  in  the  usual  form  are  no 
more  nor  less  than  promissory  notes  by  the 
banks  issuing  them,  and,  if  there  is  any 
valid  reason  for  declaring  the  one  due  at  it^ 
date  and  the  other  only  on  demand,  this  has 
not  been  disclosed  by  the  very  eminent  courts 
making  such  a  distinction.  The  reasoning 
of  Payne  v.  Gardiner,  29  N.  Y.  146,  is  quite 
as  persuasive  when  applied  to  a  demand 
note.  There  appears  to  be  no  tenable 
ground  for  not  applying  the  rule  pertaining 
to  promissory  notes  payable  on  demand,  and 
holding  that  the  statute  of  limitations  com- 
menced  to  run  at  the  date  of  this  certificate. 
Curron  v.  Witter,  68  Wis.  16,  60  Am.  Rep. 
827,  31  N.  W.  705;  MiteheU  v.  Boston,  37 
Minn.  .335,  33  N.  W.  910;  Tripp  v.  CurtetUua, 
3(!  Mich.  494,  24  Am.  Bep.  610;  Brumma- 
gim  v.  Tallant,  29  Cal.  504,  89  Am.  Dec  61; 
Lynch  v.  Goldsmith,  64  Ga.  42;  Hunt  v.  Di- 
vine, 37  111.  137.  See  Firat  Nat.  Bank  v. 
Seounty  Nat.  Bank  (Neb.)  16  L.  R.  A.  380, 
and  note. 

2.  It  is  a  settled  doctrine  of  this  state 
that,  where  a  party  against  whom  a  cause 
of  action  has  accmed  in  favor  of  another  by 
actual  fraudulent  concealment  prevents  such 
other  from  obtaining  knowled^  thereof,  the 
statute  of  limitations  will  be^n  to  run  from 
the  time  the  right  of  action  is  discovered  or 
might  have  been  discovered  by  the  exercise 
of  ordinary  diligence.  Boomer  Di$t.  Twp, 
V.  Frcnoh,  40  Iowa,  601 ;  Findley  r.  Btetport, 
46  Iowa,  655;  Bradford  v.  MoCormiok,  71 
Iowa,  129,  32  N.  W.  93;  Wilder  v.  fiecor,  72 
Iowa,  161,  33  N.  W.  448;  Carrier  v.  Chicago, 
R.  I.  it  P.  R.  Co.  79  Iowa,  80,  6  L.  R.  A.  799, 
44  N.  W.  203.  See  note  to  Bhellenberger  v. 
Jianaom  (Neb.)  25  L.  R.  A.  666.  As  we 
have  seen«  the  action  accrued  at  the  time 
the  money  was  deposited,  October  12,  1881, 
sud,  as  no  fraud  against  decouMd  is  charged, 
the  statute  commenced  to  run  at  that  time. 
It  was  not  interrupted  by  his  death. 
Crelher  v.  Clark,  76  Iowa,  383.  39  N.  W. 
055;  Murphy  v.  Chicago,  U.  d  8t.  P.  R.  Co. 
80  Iowa,  26,  45  N.  W.  392.  And,  generally, 
the  statute  may  not  be  suspended  after  be- 
ginning to  run.  Black  v.  Boea,  110  Iowa, 
112,  81  N.  W.  220.  There  are  exceptions  to 
this  rule,  as  when  no  opportunity  is  afforded 
to  resort  to  the  courta,  as  in  case  of  war 
{Amy  V.  Watertovsn,  130  U.  S.  320,  32  L.  ed. 
953,  9  Sup.  Ct.  Rep.  637),  or  absence  from 
the  state  (Code,  S  346).  But  we  have  dis- 
covered no  case  holding  that  deception  by 
the  party  liable  will  toll  the  statute.  Here 
what  is  alleged  to  have  been  said  and  written 
amounted  to  no  more  than  a  denial  of  lia- 
bility, and  that  evidence  thereof  existed  in 
the  books  of  the  bank.  The  deceased  must 
have  known  otherwise,  an^  plaintiff  acquired 
the  right  of  action  as  his  representative 
more  Uian  seven  years  after  it  had  accinied. 
Su«ly,  under  sucli  drconuitaQ^^If^ 
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of  tli«  reputed  debtor.  tliongTi  knowingly 
islM,  that  be  owed  nolhing,  and  had  no  evt- 
denee  to  Uie  contrary,  furniBhed  no  reason 
or  exeuM  to  the  creditor  for  not  inatituting 
suit  within  tha  statutory  period. 

Ona(er,  Ch.  J.,  not  sittlns^ 


N.  J.  STEICHEN  «t  at. 

V. 

Ii.  F.  FEHLEISEN,  A'ppt. 

(112  Iowa,  613.) 

1.  A  eontract  far  'whteh  ■»  partacnihlp 
msklav  a  sale  of  Itm  fawalnca*  blndM 
llaetf  bj  tbe  partnership  name  not  to  re- 
encace  In  lucb  butineu  for  a  certain  period 
wltblD  the  aame  place,  cbough  algned  by  the 
Indlvldoal  partners,  does  not  preclude  tbem 
<rora  amln  re-encaglnc  In  oaeh  brntneea  as 
IndlTldoala 

S.  A  partnerafalp  eo'venant  avalaat  re- 
ciiK<^Kti>&r  In  bnatneu  Is  not  made  opera- 
tive upon  tbe  former  partners  as  IndlTiduals 
br  Tlrtne  of  Code,  |  8465.  glvlns  a  right  of 
aetlon  against  anj  or  aJ'  of  the  parties  where 
two  or  more  are  bound  hj  contract,  as  that 
statute  nppllea  not  to  create  a  llabllltT.  but 
to  provide  a  remedy  in  case  there  la  a  liabil- 
ity- 

(December  92,  IMO.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Ck)urt  for  Boone  County 
in  favor  of  plaintifTs  in  an  action  brought 
to  recover  damages  for  breach  of  an  alleged 
contract  to  refrain  from  conducting  a  lum- 
ber buainess  in  Boone,  Iowa.  Reverted. 
The  facte  are  stated  in  the  opinion. 
Meeart.  Jovdut  ft  Ooodykoomta,  for  ap- 
pellant: 

When  several  persons  execute  an  instru- 
ment upon  ttie  same  consideration  at  the 
same  time  and  for  the  same  purpose  and 
taking  effect  from  a  single  delivery,  it  is 
joint. 

LnwBon,  Contr.  {  116;  Stage  Olde,  12 
CHiio,  1S8. 

A  contract  which  imposes  its  obligations 
in  its  entirety  upon  two  or  more  persona  on 
the  one  band,  and  confers  a  right  upon  two 
or  more  upon  the  other  hand,  is  a  joint  con- 
tract. 

7  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  101; 
Xoyea  v.  Barnard,  11  C.  C.  A.  424,  13  U. 
S.  App.  627,  63  Fed.  Rep.  782. 

Where  tbe  obligation  is  joint  the  remedy 
is  against  all  jointly. 

7  Am.  A  Eng.  Enc.  Law.  2d  ed.  p.  102; 
Rider  Life  Raft  Co.  v.  Roach,  07  N.  Y.  378 ; 
Marie  v.  Garrison,  83  N.  Y.  14;  Linder  v. 
jAlke,  6  Iowa,  164. 

Joint  interest  makes  a  contract  joint. 


Note. — For  earlier  cases  fn  this  series  as  to 
coDtnictfl  In  restraint  of  trade  Renerally.  see 
Western  Wooden  Ware  Asao.  v.  Starkey  (Mlcb.) 
11  L.  R.  A.  5n8:  Gamewell  Plre  Alarm  Teleg. 
Co.  T.  Crane  (Uass.)  28  L.  R.  A.  678,  and  ttofe; 
Cowan  V.  Fairbrother  (N.  C.)  82  X..  B.  A.  829 ; 
51  L.  R.  A. 


Dundnoiee  t.  Tomumd,  80  IBnA.  90B,  4^ 

N.  W.  179. 

Where  an  obligation  is  undertaken  taj- 
two  or  more  It  wlH  Im  presumed  a  joint  con- 
tract in  the  absrace  of  express  words  to- 
render  it  joint  and  several. 

fmiott  V.  Bell,  37  W.  Va.  834,  17  S.  E. 
309;  I  Parsons,  Contr.  11;  Pom.  Rem.  &. 
Rem.  Rights,  2d  ed.  8  186;  Ifoyee  v.  Bar- 
nard. 11  C.  C.  A.  424,  16  U.  a  App.  630,- 
63  Fed.  R^  782;  Caprn  t.  Borrotra,  1 
Gray,  370. 

A  contract  ndll  be  oonstmed  to  be  Joint 
or  several  according  to  the  Intereiita  of  the- 
parties,  if  tbe  words  are  capable  of  that  con- 
struction, or  even  if  they  are  not  inconsist- 
ent with  it. 

Lawson,  Contr.  p.  133;  YorkB  v.  Peek,. 
14  Barb.   047;   Story,   Eq.  Jur.  162-104; 
Bradley  v.  Bunuell,  3  Demo,  201;  Hunt  v. 
Aouamonter,  8  Wheat.  174.  6  L.  ed.  S89; 
Carpenter  y.  Provooat,  2  Sandf.  637. 

\Vhere  the  consideratitm  is  jc^t  the- 
promifle  is  joint. 

2  Wharton,  Ontr.  ed.  1882.  S  820. 

ileasra.  Dyev  ft  Stevens,  for  appellees: 

After  the  sale  of  the  goodwill  of  a  busi- 
ness the  seller  is  bound  to  do  no  act  which 
n'ill  divert  the  business  which  he  tronafera- 
to  the  purchaser. 

Orimm  v.  Warner,  46  Iowa,  106. 

It  is  more  reprehensible  to  seek  to  evode- 
than  to  openly  violate  the  contract.  The- 
law  will  not  permit  evasions;  one  cannot  do* 
that  indirectly  which  he  would  not  be  per- 
mitted to  do  directly. 

Finger  v.  Hahn,  42  N.  J.  Eq.  000,  8  Atl. 
654;  Richardson  v.  Peacock,  2S  N.  J.  Eq. 
161 ;  DaiH«  v.  Barney,  2  Gill  &.  J.  382  ;  San- 
der V.  Hoffman,  04  N.  Y.  248;  Whitney  v. 
Blayton,  40  Me.  224. 

If  the  obligation  imposed  rests  in  its  en- 
tirety  with  each  of  the  persons  bound,  on  the 
one  hand,  or  the  right  so  given  is  complete 
on  the  other  hand,  in  whose  favor  the  eon- 
tract  runs,  the  contract  is  several. 

I  Bouvier,  Inst.  CSI ;  7  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  101. 

The  contract  upon  which  this  action  ia 
based  was  executed,  not  by  the  Boone  Lum- 
ber Company,  not  by  6.  W.  &,  L.  F.  Fehleiuen 
as  a  partnership,  but  by  Q.  W.  and  L.  F. 
Fehleisen  as  individuals,  and,  being  so  ex- 
ecuted, it  rests  In  its  entirety  on  each  et 
them,  and  is  therefore  a  several  contract. 

A  constmction  most  beneficial  to  the 
promisee  will  be  adopted  if  other  things  are 
equal,  when  the  termn  of  an  instrument  and' 
the  relation  of  the  parties  leave  it  doubtful 
whether  words  are  used  in  an  enlarged  or 
a  restricted  Hen  Re. 

Webster  v.  DtrclUng  Bouse  fns.   Co.  65 
Ohio  St.  658,  30  U  \\.  A.  719,  42  N.  K.  540: 
Rockefeller  v.  ilcrritt.  35  L.  I{.  A.  03.'J.  22 
'  0.  C.  A.  OOR,  40  U.  S.  App.  COO,  70  Fed. 


Lufltin  Role  Co.  v.  Kringell  (Ohio)  41  L.  R. 
A.  185:  Anchor  Klectrlc  Co-  v.  Hawks  (Maaa.) 
41  L.  R.  A.  189:  Trenton  Potteries  Co.  v.  Otl- 
phant  (N.  J.  Bq.)  40  L.  R.  A.  25B:  Stovall  v- 
UeCntcben  A  Co.  (Kr.)  4T  L.  E.  A.  287. 
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Sib.  M9;  LmoIst  t.  Mwph^,  58  Conn.  294, 
«  L.  R,  A.  113.  20  AtL  457. 

Section  S463  of  the  Code  of  lova,  1807.  is 
•eonelusire  upon  this  question,  and  provides: 
"Where  two  or  more  persons  are  bound  by 
•eontract  or  by  judgment,  decree,  or  statute, 
irtMther  Jointly  onhr,  or  jointly  and  several- 
fyt  or  sevwalfy  on^,  inelnding  the  parties 
to  negotiable  paper,  eommou  orders  and 
cheeks,  and  sureties  on  the  same  or  separate 
instnunents,  or  by  any  liability  growing  out 
■«f  the  same,  the  action  thereon  majt  at  the 
plaintiff's  option,  ba  bronght  against  any  or 
4U  of  them.*' 

Rj/ormm  r.  ffendrie,  22  Iowa,  480;  BeUon 
T.  Bradeih  IS  Iowa,  360;  BalUnger  t.  Tor- 
•MJ;  IS  Iowa,  401,  86  Am.  Dec  527. 

SkenriB,  J.,  delivered  the  opinion  of  the 
«onrt: 

The  defoidant  and  his  brother  were  en- 
Mged  in  running  a  lumber  yard  in  Boone, 
Iowa.  On  the  28th  day  of  December,  I8t>6, 
ilMy  entered  into  a  written  eontract  with  the 
pbtiatiffs,  agreeing  to  sell  them  the  real  es- 
wob  irfBee^  sheds,  and  soales  of  th«  Boone 
Iiiii^Mr  CompaOT  in  Boone,  Iowa,  at  the 
Moed  price  of  $5,600.  The  eontract  con- 
•talMed  this  provision  also:  "It  is  further 
ngreed  that  first  party  shall  execute  to  sec- 
■ond  party  a  contract,  providiiw  for  liqui- 
-4ated  damages  of  $2,000,  that  tney  will  not 
start  a  fourth  or  new  lumba-  yard  in  Boone, 
Iowa,  lor  the  term  of  three  years ;  said  con- 
-traet  to  be  enouted  before  Januaiy  20th, 
1896.*  In  pursnanoe  of  such  agreement  the 
-following  contract  was  eneuted  1^  the  do* 
fendant  and  hit  brother  and  delivered  to 
-tlw  plaintiffs  t 

In  consideration  of  and  in  pursuance  of  a 
■oontract  made  and  entered  into  between  the 
nnderswned  and  H,  J.  Steichen  and  Rar- 
Bwnd  S.  Farr,  and  dated  December  28th, 
lUS,  tike  underrigned  hereby  agree  that 
tbqr  will  not  start  a  new  or  fourth  lumber 
mrd  in  the  city  of  Boone,  Boone  county, 
Iowa,  for  the  term  of  three  years  from  Jan- 
nary  20th,  1808,  or  the  undersigned  will 
to  the  said  K.  J.  Steichen  ana  Raymond  S. 
Tmrr  the  sum  of  two  thousand  dollars 
.($2,000)  as  liquidated  damages  therefor. 

O.  W.  IMileisen. 
L.  F.  Fdileisen. 

The  plaintiffs  todc  possession  of  the  yard 
iMOght  of  O.  W.  A  L.  F.  Fehleisen  in  Janu- 
aiy, 1806.  In  the  fall  of  1897  the  appel- 
lant opened  a  new  and  fourth  yard  in  Boone, 
in  bis  wife's  name,  and  now  claims  that  the 
yard  belonged  to  her,  and  that  his  connec- 
tion therewith  was  as  a  manager  only.  The 
appellant  also  contends  that  the  contract 
•DM  on  was  the  joint  oontraet  of  himself 
■aad  O.  W.  Fehleisen  as  a  partnership,  and 
-Oat  the  court  erred  in  instructing  the  jury 
-that  be  would  be  liable  thereon  if  it  found 
ihat  be  was  the  real  owner  of  tiie  badness 
which  he  was  conducting. 

It  will  be  noticed  that  the  contract  for  the 
•ale  of  the  yard  to  the  plaintiffs  recites  that 
"real  eetaie^  sheds,  ^Bos^  and  ■oatsa  of 


tiie  Boone  Lumber  Company*  are  to  be 
transferred  to  them.  It  is  also  provided 
therein  that  the  stodc  of  said  company  is 
to  be  inventoried  and  taken  at  a  specified 
prioe,andtho  contract  as  a  whole  dear^  dis- 
closed the  fact  that  the  plaintiffs  were  ctniF 
tracting  with  a  partnership  composed  of  the 
appellant  and  bis  brother,  O.  W.  Fehleisen. 
This  contract  was  signed:  "Q.  W.  Felilei- 
sen.  L.  F.  Fehleisen?'  But,  notwithstand- 
ing the  way  it  was  signed,  it  stipulated  only 
that  the  first  party  should  execute  a  con- 
tract to  not  open  a  new  yard  in  Boone,  eto. 
The  first  party  to  the  contract  was  the  part* 
nership  of  O.  W.  and  L.  F.  Fehleisen,  doing 
business  as  the  Boone  Lumber  Company, 
and  when  the  eontract  in  suit  was  drawn  it 
made  direct  and  explicit  reference  to  the 
previous  eontract  which  had  provided  for  it. 
It  says,  "In  consideration  of  and  in  pursu- 
ance of  a  contract  made  and  entered  into 
between  the  undersigned,  .  .  .  the  un- 
dersigned agree  that  they  will  not  start  a 
yard,'*  etc.  The  last  contract  was  rigned 
in  the  same  way  as  the  first  tme,  and  ap- 
pelleea  ni:^  that  it  was  an  individoiU  wee- 
ment  not  to  engage  in  the  lumber  buuness 
in  Boone.  There  can  be  no  question  as  to 
the  character  of  the  contract  for  tbe  sale 
of  the  yard  and  stock.  Each  partner  held 
an  undivided  interest  in  all  they  contracted 
to  convey  and  transfer,  and  both  were 
charged  with  the  obligations  of  the  contract 
in  its  entirety.  The  manner  of  signing  it 
could  in  no  way  change  or  modify  these  im- 
posed obligations,  because  tbe  contract  it- 
self shows  what  they  were  in  facL  The  in- 
terests of  the  defendant  and  his  brother  in 
the  subject-matter  of  the  eontract  were 
clearly  joint,  and  hence,  under  well-settled 
rules,  the  contract  was  joint.  7  Am.  &  Eng. 
Knc.  Law,  2d  ed.  p.  101 ;  Lawson,  Contr, 
S  116;  Parsons,  Contr.  6th  ed.  19;  Undlm, 
Partn.  102;  Dumaiwiae  v.  Toummndf  80 
Mich.  802,45  N.  W.  170;Beaah,Modem  Iaw 
of  Contracts,  {  688.  The  contract  sued  on,  be- 
ing to  carry  out  tbe  purposes  of  the  original, 
must  be  read  in  connection  therewith,  to  ar- 
rive at  the  true  intent  of  tbe  parties,  and 
when  so  read  and  considered,  it  is  very  plain 
that  it  is  also  a  joint  contnict,  and  providas 
only  that  tbe  partnership  of  O.  W.  and  L. 
F.  Fehleisen  will  not  start  a  new  lumbsr 
yard  in  Bocme.  If  it  be  ooneeded  that  the 
defendant  was  the  real  owner  of  the  lumber 
buidness  be  was  conducting,  was  there  a  vio- 
lation of  the  eontraetl  Clearly  not,  for  he 
had  never  agreed  not  to  engage  in  the  busi- 
ness  as  an  Individual.  His  contract,  as  a 
member  of  the  partnership,  was  that  the 
firm  would  enter  said  business  wltiiin 
the  time  spedfled.  The  oontraet  night  have 
been  so  drawn  as  to  covw  the  individual  acta 
of  each  partner,  and  It  may  have  been  the 
intention  of  the  plaintiffs  to  reach  such  a 
result,  but  it  does  not  do  so;  and  the  law, 
not  favoring  contracts  in  restraint  of  trade, 
will  construe  it  strictly.  Qreenhood,  Pub. 
Pol.  734;  Haldemtm  v.  Sitaonton,  55  Iowa, 
144,  7  N.  W.  493.  But  the  appellees  contend 
that  this  ease  falls  within  the  provirions  of 
I  3485  of  the  Cod«,  which  providee  tiwfc 
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"where  two  or  more  persons  are  bound  by 
contract  or  by  judgment,  decree,  or  statute, 
whether  jointly  only,  or  jointly  and  several- 
ly, or  Bererally  only,  .  .  .  the  action 
.  .  .  may  ...  be  brought  against 
any  or  all  of  them."  The  statute  is  not  ap- 
plicable to  this  case,  because  here  there  is 
no  liability  anywhur^  It  is  not  claimed 
that  the  partnership  of  which  the  plaintiffs 
purchased  has  violated  its  contract,  and 
surely  until  the  obligations  of  the  contract 
have  been  broken  suit  may  not  be  main- 
tained against  any  one.  If  the  partnership 
had  broken  the  covenant  in  question,  then 
the  statute  would  app|y>  &nd  the  cases  cited 
would  be  in  point.  The  trouble  with  appel- 
lees* position  is  that  they  are  iimudng 
the  aid  of  the  statute  to  reform  their  con- 
tract, and  this,  of  course,  cannot  be  done 

We  are  of  opinion  that  the  court  should 
have  sustained  the  motion  to  direct  a  ver- 
dict for  the  defendant,  under  the  contract, 
and  the  undisputed  evidence  that  the  old 
pirtnership  had  not  again  entered  the  Ims- 
ber  business. 

The  judgwimt  it  for  thit  raMon  nvenei. 


STATE  of  Iowa  etv  rel.  Milton  RXOfLEY, 
Attorney  G«Deral,  Appt^ 

V. 

Byron  F.  MEEK  et  at. 
(112  Iowa,  388.) 

1.  Tli«  «b«t«nicnt  of  a  salawee  does 
not  constitute  a  taking  of  private  proper^ 
for  public  purposes  for  whlcli  compensation 
is  reqatred  by  Const,  art.  1,  |  18. 

S.  Tbe  power  of  a  atate  to  reunlre  fl«h- 
waro  la  dama  across  streams  extends  to  a 
navigable  stream  t&at  flows  b^ond  the 
boimds  of  tbe  state,  so  long  as  Intercommuni- 
cation between  the  states  la  not  tberebr  af- 
fected. 

8.  The  power  of  tlie  atate  to  compel  a 
flshway  to  be  made  In  every  dam  across 
a  stream,  as  required  bj  Code  1S97,  |  2548, 
extends  to  a  dam  which  tbe  state  itaelf  made 
without  an;  flshway  and  conveyed  In  tbst 
condition,  without  expressly  reserving  any 
right  to  exercise  police  power  over  it. 

4.  Oral  evldeace  Im  admlulblo  In  sup- 
port of  a  plea  of  rea  judicata  to  show  tbe 
facta  determined  on  the  former  trial. 

5.  Aa  Inrorination  charfflmsr  defend- 
ants with  mnlntalntnff  a  nnlaanee  by 
owning  a.ai  maintaining  a  dam  over  which 
they  had  failed  to  construct  a  fishway  Is  sufll- 
etent  under  Acts  ITtfa  Oen.  Assem.  chap.  188, 
If  1,  2,  to  give  Jurisdiction  of  the  crime  of 
maintaining  a  nuisance,  although  the  main- 
tenance of  the  dam  without  tbe  flshway  la, 
by  11  1,  S,  made  punishable  by  a  flne,  since 
I  2  declares  such  dam  a  nuisance,  as  the  in> 
tent  of  the  act  was  not  on^  to  punish  for 
past  derellctloni,  bat  to  remedy  msttets  for 
tbe  fotnre. 

NOTB. — 'The  power  of  the  state  to  require  flsh- 
ways  In  dama  Is  fully  treated  in  the  note  on 
governmental  coatrol  over  right  of  fishery, 
which  Is  found  with  the  case  of  People  v. 
VnMkee  Lumber  Co.  <Cal.)  Sft  L.  R.  A.  681. 
01  L.  R.  A. 


a.  The  offeaite  of  malntatalnv  •  nal— 
»ance  by  a  dan  without  a  flshway  ia  not 
beyond  tlie  Jorlsdlctton  of  .a  justice  of  tlir 
peace,  althoagb  by  Code  1878,  i  4093,  a  flne- 
of  $1,000  may  be  Imposed  for  maintaining  a 
nuisance  "where  no  other  punishment  there- 
for is  specially  provided,"  since  a  spedat 
penalty  which  a  justice  may  lawfully  impose- 
Is  provided  for  tbis  particular  olCense  by  Aet» 
ITtb  Oen.  Assem.  chap.  188,  I  S. 

7.  An  aeqnlttal  In  a  crtmiaal  acttoa  la- 
a  bar  to  a  Mnbseqnent  cItII  action  to 
secure  a  forfeiture  whleb  would  have  beca 
part  of  the  penalty  to  be  imposed  In  tbe- 
criminal  proceeding. 

8.  An  ncanittal  on  the  obarice  oC  main- 
taining a  nnlaance  by  a  dam  withoot  a 
flshway,  on  tbe  ground  that  defendants  have- 
a  contract  rl^t  to  maintain  it,  la  rsa  JuM- 
eata  In  a  sabseqneat  salt  to  abate  such  ds» 
as  a  nuisance. 

(October  24,  1900.) 

APPEAL  from  a  judgment  of  the  District. 
Oourt  for  Wap«Uo  County  in  favor  of 
defendants  in  an  action  brought  to  abate  as- 
a  nuiBaiice  a  dam  maintained  in  the  Des- 
Moinea  river  in  violation  of  a  statute  re- 
qnirinff  dams  to  be  maintained  with  pMe> 
ways  for  fish.  A^lrmed. 

Statement  by  Waterman,  J.: 

The  artatemoit  of  the  issues  we  take  fronr 
the  brief  of  appdlant's  counsel.  Its  correct- 
ness is  conceded,  save  as  to  one  matter, 
which  will  be  noticed  in  proper  connection. 
The  state  of  Iowa,  as  a  part  of  the  plan- 
for  the  improvement  of  ue  navigation  of 
ihe  Dee  Moines  river,  authorized  by  chapter 
113,  Acts  1st  Gen.  Assem.,  and  subsequent 
acts,  constructed  a  dam,  with  locks,  at  Bona- 
parte. I'he  dam  was  completed  in  the  year 
1852.  The  state  transferred  the  use  of  the 
dam  to  the  Des  Moines  Navigation  &  Rail- 
road (Company,  but  afterwards,  upon  a  set- 
tlement witli  t^t  oompanyi  resumed  its- 
owaerahip  of  the  dun.  rniereafter  the  state, 
pursuant  to  tbe  provisions  of  (^pter  26^ 
Acts  8tb  (Sen.  Assem.  by  commissioners  sm- 
therein  provided,  conveyed  to  tbe  ancestors- 
of  the  defendants,  Byron  F.  Medc,  Kirk  L. 
Meek,  and  Hugh  H.  Meek,  for  the  price  <^ 
$200,  "all  the  interest  of  the  state  in  and  to 
the  locks  and  dam  at  Bonaparte  and  the  land 
opposite  thereto  and  the  water  power  there- 
to belonging.**  After  the  oompletion  of  the 
dam  and  locks,  they  were  used  for  purposea 
of  navig^on,  and  continued  to  be  so  usedl 
until  some  time  probably  as  late  as  1865  or 
1S66.  At  some  time,  the  date  of  which  doee- 
not  appear  in  the  record,  but  after  the  con- 
veyance to  the  Meeks,  the  gates  and  the  locks- 
were  dosed  by  a  wall  built  aoross  the  lower 
etkd  of  the  lock.  About  the  year  1870  the- 
owners  of  the  dam  built  aeroas  the  river,, 
just  below  the  old  struoture,  a  series  of  cribs^ 
making  a  continuous  structure,  with  a  spaee 
varying  frtnn  a  few  inches  to  4  feet  between 
the  new  and  the  old  part,  which  was  filled 
with  gravel  and  rocks,  and  the  whole  covered 
with  planks,  making  a  structure  2S  feet 
wide,  the  new  structure  being  perhaps  3  or  4 
inches  higher  thau'.the  old.  .-In  that  aondi* 
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tion  tbe  dam  la  perpendicular,  and  eoneti- 
tutes  an  absolute  obstruction  to  the  passage 
of  fish.  In  1893  an  information  was  ttled  be- 
fore J.  0.  Thoniason,  justice  of  tibe  peace, 
charging  the  defendants  with  a  violation  of 
the  provisions  of  chapter  188,  Acts  17th  Gen. 
A£sem.  A  trial  was  had,  whicb  resulted  in 
«  judgment  of  "Not  guilty."  The  pieaent 
■ction  is  brought  in  equity,  under  {  2548, 
Code  1897,  to  aba-te,  w  a  nuisance,  the  dam 
•o  maintained  without  a  flshway.  The  de- 
fenses interposed  by  the  answer  are :  ( I ) 
That  the  statute  (}  2548)  is  void,  because 
in  violation  of  {  18.  art.  1,  and  S  20,  art.  1, 
of  the  Constitution  of  Iowa,  and  of  i  10,  art. 
1,  of  tbe  ConstitutiMi  of  the  United  States, 
for  that  it  ia  ft  taking  of  private  property 
for  public  au  without  makloff  compensation, 
And  impairs  the  obligaiion  of  a  contract  ex- 
isting between  the  state  of  Iowa  and  the  an- 
cestors of  defendants ;  (2)  that  the  ques- 
tion* here  involved  were  adjudicated  ana  de- 
termined in  proceedings  had  befmre  a  jus- 
tice of  the  peace  in  1803.  Upon  a  hearing, 
plaintiff's  tnll  was  dinniued,  and  all  costs 
were  taxed  to  tbe  state.  From  tUi  jodg- 
awnt  the  present  appeal  is  taken. 

Meaars.  liUtom  Bemley,  Attorney  Gen- 
eral, E.  B.  Haglan,  and  Hea'd  ft  Head*  for 
appellant: 

The  statute  requiring  flshways  to  be  con- 
structed is  a  valid  exeroise  of  the  police  pow- 
ers of  the  state,  and,  as  all  contracts,  as  well 
as  all  proper^  in  the  stwtc^  are  held  subject 
to  the  exerdse  ^  the  state  of  its  police  pow- 
ers, it  necessarily  follows  that  the  require- 
ment of  the  statute  ndther  impairs  ob- 
ligation of  the  oontractj  nor  does  it  amount 
to  the  taking  of  property  for  puUic  use  with- 
out compensation. 

Cooley,  Ctonst.  Lim.  4th  ed.  716;  RoAe- 
maoher  v.  UUtoaukee  A  8t,  P.  B.  Co.  41  Iowa, 
207,  20  Am.  Bep.  502;  Tkorpt  Rutland 
A  B.  R.  Oo.  27  VL  140,  62  Am.  Dec  625; 
Ohio  d  U.  R.  Co.  T.  MeCteUand,  25  111.  140; 
Oorman  v.  Pacific  R.  Oo.  26  Mo.  441,  72  Am. 
Dec.  220;  Com.  v.  Certain  Intoxicating  Li' 
fuors,  115  Mass.  153;  Prentiss,  Pol.  Powers, 

tl6;  Mugler  v.  Kanaas,  123  U.  S.  623,  31 
ed.  206,  8  Sup.  Ct  Rep.  273;  Boston  Beer 
Co.  V.  Maaaachwetts,  97  U.  S.  25,  24  L.  ed. 
089;  Kidd  v.  Pearson,  128  U.  S.  1,  82  L.  ed. 
346,  2  Inters.  Com.  Rep.  282,  9  Sup.  Ct  Rep. 
6:  nUnoia  0.  R.  Co.  v.  lUmoia,  146  U.  S. 
387,  36  L.  ed.  1018.  18  Sup.  Ot  Rep.  110; 
Korthuxatem  Fertilieing  Co.  v.  Byae  Park, 
97  U.  S.  659,  24  L.  ed.  1036. 

Ko  express  contract  was  made  such  as  is 
claimed,  and  that  no  implied  contract  will 
be  inferred  is  equally  dear. 

Nnoton  v.  Mahoning  County  Oomra.  100 
U.  S.  548,  25  L.  ed.  710;  SMoely  v.  Bowlhy, 
152  U.  a  1,  88  L.  ed.  831,  14  Sup.  Ct  Rep. 
S48. 

Hie  state  cannot  devest  itself  of  its  police 
powers. 

lUinoia  C.  R.  Co.  v.  Illinoia,  146  U.  S.  387. 
86  L.  ed.  1018.  13  Sup.  Ct  Rep.  110;  Metro- 
rolitan  Bsedae  Board  v.  Berrie,  34  N.  Y. 
657;  Cooley,  Const  Lim.  4tii  ed.  pp.  341- 
845 :  Wiher  v.  Bt<ttc  Barhor  Contra.  18  Wall. 
51  L.  R.  A. 


67,  21  L.  ed.  796;  PoUard  v.  Bagan,  3  How. 
212.  11  L.  ed.  665;  Jforthtcestem  Fertilixin-J 
Co.  V.  Byde  Park,  97  U.  S.  659.  24  L.  ed. 
1036;  Tiedeman,  Pol.  Power,  §  190;  Com.  v. 
Alger,  7  Cush.  53;  Prentiss,  Pol.  Powers,  pp. 
52-283;  Smith  v.  Koohester,  92  N.  Y.  477. 
44  Am.  Rep.  393;  Boyd  v.  Alabama,  94  U.  S. 
645,  24  L.  ed.  SOS;  Ston«  v.  Miaaiaaijtin,  101 
U.  S.  814,25L.  'ed.  1079. 

The  title  to  the  bed  of  the  Dea  Moinee 
river  is  in  the  state. 

Serrin  v.  Grefe,  87  lows^  196.  26  N.  W. 
227 ;  Wood  v.  Chicago,  R.  I.  d  P.  R.  Co.  60 
Iowa,  456,  16  N.  W.  284;  MoManua  v.  Car- 
michael,  3  Iowa,  I. 

But  the  title  to  such  property  is  a  title 
other  and  different  from  that  by  which  it 
holds  property  designed  for  sale.  Suob 
property  is  vested  in  the  state  in  its  sover- 
eign capacity  as  trustee  for  all  the  people  of 
the  state,  and  ma^  not  be  disposed  in  such 
manner  as  to  deprive  the  people  of  their  use 
of  i^  or  so  as  to  devest  state  of  its  pow- 
er to  control  the  same  for  the  puUio  benefit 
and  for  the  public  welfare. 

lUimi*  0,  R.  Oo.  t.  Illinoia,  146  U.  S.  887,. 
80  L.  ed.  1018, 13  Sup.  Ot  Rep.  110. 

Where  a  spedal  privilege  to  exemse  a  par- 
ticular franchise  is  conferred  it  is  upon  the 
implied  understanding  that  the  franchiBC 
shall  be  prudently  axeroised,  and  in  such 
manner  as  to  inflict  the  least  injury  upon> 
others. 

Wood.  Nuisances,  1st  ed.  ft  7S4. 
In  the  case  of  the  grant  ot  a  franchise  or 
right  to  erect  or  mauttain  dams  in  streame 

frequented  by  Ash,  there  is  necessarily  in- 
volved a  reservation  by  the  state  of  the- 
right,  in  the  exercise  of  its  p<rfice  powers,  to- 
compel  the  construeti<«i  of  fishways. 

Bfflyoke  Water-Power  Oo.  y.  Lyman,  15- 
Wall.  600.  21  L.  ed.  133 ;  Stoughton  v.  Baker,. 
4  Mass.  522,  3  Am.  Dec  236;  State  v.  Frank- 
lin FoUa  Oo.  49  N.  H.  240,  6  Am.  Rep.  613 ; 
Rundle  V.  Delauwv  ds  B.  OanaU  Oo.  14  How. 
80.  14  L.  ed.  336. 

A  statutory  provision  for  the  estaUish-' 
ment  of  dams  confers  no  vested  right;  it  la 
merely  a  taking  by  the  st*t^  and  U  held  by 
the  will  of  the  state. 

Gould,  Waters.  9  691;  Bundle  v.  Dela- 
ware d  R.  Canal  Oo.  14  How.  SO,  14  L.  ed. 
335;  Pratt  r.  Brown,  8  Wis.  603;  French  v. 
Oioeti,  6  Wis.  lis. 

The  statute  requiring  fishways  to  be  con- 
structed in  dams  is  a  legitimate  exercise  of 
police  power  in  the  state,  and  not  in  viola- 
tion of  constitutional  provisions. 

Parker  v.  People,  111  III.  600;  West  Point 
Water  Poujer  d  Land  Improv.  Co.  v.  State 
ex  rel.  Hoodie,  49  Neb.  223,  66  N.  W.  6; 
Holyoke    Water-Poaer   Co.  y.  Lyman,  15> 
Wall  500.  21  L.  ed.  138;  Stoughton  v.  Bak- 
er, 4  Mass.  522.  3  Am.  Deo.  236;  State  T. 
Franklin  Folia  Co.  49  N.  H.  240,  6  Am.  Rep.- 
613;  LuHt  V.  Bunter,  16  Me.  0;  People  v.' 
Truckce  Lumber  Oo.  116  Cel.  897,  SO  L.  R.> 
A.  381,  48  Pac  374. 

A  judgment  is  an  adjudication  of  ques-  ■ 
tions  of  law  and  fact  only  so  far  as  essential 
to  support  the  judgment 

St.  Joaeph  Union  Depot  Co.  y^hioago,  Jt.< 
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/.  4  p.  s.  Co.  S2  a  a  A.  284, 60  n.  a  App. 

«75>  80  Fed.  Rw.  648;  Oordm  T.  Kmui«dif* 
M  Iowa,  167. 

To  constitute  aa  eitoppel  the  pradw  poliit 
which  is  to  Gonstitute  the  estt^pel  must  be 
ifmt  in  issue  and  decided. 

Smith  T.  Bhcnoood,  4  Conn.  276,  10  Am. 
Dae.  148;  Abhe  t.  Ooodiebt.  7  Corm.  877; 
Sa&tman  t.  Smnond$,  108  llus.  667 ;  Bote- 
■m-d  V.  RimhaU,  66  Me.  808;  Orum  v.  Bom, 
48  Iowa,  438. 

An  acquittal  on  a  obai^  of  a  violatimi  of 
-the  statute  for  the  sale  of  intozieating  !!• 
^nors  is  not  a  bar  to  an  action  to  enic»n  the 
■uaintenanoe  of  a  nuisaao*  1^  the  saM  of  in- 
toxicating liquors. 

Murtin  t.  BMtner,  68  lowm,  S&2.  2fi  N. 
W.  131,  ST  N.  W.  244;  Crawford  t.  Bergm, 
■91  Iowa,  676,  60  N.  W.  205;  Srittim  v.  State, 
77  Ala.  202. 

Menrt.  Mitehell  Jt  Sloaa  and  Wberrr 
■Jk  Walker,  for  appellees; 

The  contract  clause  of  the  Federal  Consti- 
tution prohibits  a  state  from  passing  a  law 
"tihat  would  impair  one  of  its  own  contracts, 
«s  fully  as  it  prohibita  tiw  paaaa«e  of  a  law 
that  would  Impair  a  oostract  onij  between 
ittdiriditale;  and  a  grant  is  a  contract. 

FUtohw  V.  P«ok,  6  Crouch,  87,  3  L.  ed. 
I(i2;  NetD  Jmrtey  y.  Wilaon,  7  Cranch,  164. 
3  L.  ed.  303. 

llie  Des  Moines  river  was  a  navigable 
river. 

Wood  y.  Ohioago,  R.  L  4  P.  R.  Co.  60 
Iowa,  466.  16  N.  W.  884;  Btrrin.  r.  Ortfe,  67 
fbwa,  IBS,  26  N.  W.  227. 

Herein  is  a  fundamental  difference  be- 
tween the  Beardtley  Caae  and  the  ease  at 
tier;  In  the  Beardaley  C<ue  the  dam  was 
across  a  non-navigable  stream;  it  was  built 
by  the  riparian  owner,  owning  on  each  side, 
and  consequentJy,  as  the  stream  was  not 
navigable,  also  owning  the  bed  of  the  river. 
In  the  eaae  at  bar,  the  state  was  tbe  owner 
iti  the  bed  and  also  of  the  abutting  riparian 
lands;  and  the  state  built  the  dam  with  no 
^Miwaj  in  it;  maintained  it  for  years  with 
ao  fiehway  in  ft;  and,  with  no  flahway  in  it, 
the  state  sold  all  ita  intmat  in  and  to  it  to 
■defendants'  ancestors. 

It  is  reasonable  to  suppose,  had  it  been  the 
intent  that  the  itate  would  add  to  defend- 
ant's aij<^ment  of  the  dam  further  burdens, 
■they  would  have  been  specified;  liaving  ex- 
pTflesed  aome^  all  others  are  deemed  somlud- 
■ed. 

Com.  y.  Penntytvaina  Canal  Co.  06  Pa. 
41,  6  Am.  Bep.  329. 

"Pcdiee  power"  must  not  be  used  as  a  guise 
under  which  to  evade  the  Constitution. 

Minnotota  v.  Barber,  136  U.  S.  313,  34  L. 
■ed.  456.  3  Inters.  C<»n.  Rep.  185,  10  Sup.  Ct. 
Bep.  802;  Neu!  Orleant  Gaslight  Co.  v.  Lou- 
4aiana  Light  4  H.  P.  A  Mfg.  Co.  115  U.  S. 
«67,  20  L.  ed.  622,  6  Sup.  Ot  Rep.  252 ;  Ifew 
Orleant  Watortoorka  Co.  v.  Rivera,  116  U.  S. 
«74,  29  L.  ed.  626,  6  Sup.  Ct  Bep.  273 ;  Smii- 
■ejf  V.  MacDonald,  42  Neb.  6,  27  L.  R.  A.  540, 
■60  N.  W.  365. 

Dams  are  not  per  ce  public  onisaneet, 
though  they  may  be  kept  in  sneh  maanac  as 
to  beoome  public  nnisaaeBa. 
.SI  L.  B.  A. 


Staio  y.  Olom,  85  lowm.  S70. 

The  precise  point  isTcrtved  In  the  eaae  at  ■ 
bar  waa  invomd  bi,  and  tried  and  deter- 
mined 1^  the  Jwtiee  in,  the  prooeedinga  m 

information. 

Coffey  V.  United  Btatee,  116  U.  a  436.  20 
L.  ed.  684,  6  Sup.  Ot.  Bep.  437;  2  Black. 
Judgm.  I  628. 

Watenua,  J.,  delivered  the  <^iiU(m  oi 
the  court: 

Nothing  is  daimed  in  argument  1^  de- 
fendants on  the  iasue  thait  |  2548  of  the 
Code,  which  declares  any  dam  eonstracted 
or  maintained  without  a  fishway  to  be  a  nui- 
sance, is  in  violatitm  of  {  18,  art.  1,  of  the 
Conetitnttoa  of  the  state.  This  providfm  ot 
the  Conatitutton  prohibita  the  taking  of  pri- 
vate property  for  public  use  without  malcuw 
just  compensation.  Because  of  the  faefc  tiiH 
this  matter  is  not  preeeed  in  argument,  wie 
might  properly  pass  it  without  lurther  re- 
niark;  but  we  deem  it  proper  to  say  that  this 
point  is  settled  against  aefendants'  pleaded 
claim  by  tbe  case  of  State  y.  Beardeiejft  108 
Iowa.  396,  79  N.  W.  188.  Tbm  anthoritlea 
sustaining  the  propoeitiMi  that  a  statute  of 
this  nature  is  a  niiid  exercise  of  the  police 
power  wilt  be  found  collected  in  that  fipin- 
lon.   We  need  "not  again  review  them. 

This  leaves  for  our  consideration  but  two 
questions:  (1)  la  §  2548  void  as  to  defend- 
ants because  of  impairing  the  obligations  of 
a  oontract?  Mid  (2)  are  l^e  matters  herein 
involved  ret  fttdieatar 

Hio  history  ot  the  Dee  Moines  river  land 
grant  is  so  well  known  that  we  need  not 
repeat  it,  further  than  to  say  that  the  state 
accepted  the  grant  of  lands  from  the  gen- 
eral government,  and  undertook  to  improve 
the  navigation  of  that  stream  erecting  a 
system  of  dams  and  locks.  As  a  part  of 
tiiis  system,  it  constructed  and  maintained 
for  some  yaara  a  dam  oa  the  site  of  the  one 
in  queeUon.  Aftw  a  time,  in  tbe  year  1860, 
by  an  act  of  the  general  assembly  eommis- 
sioners  were  appointed  to  sell  the  interest  of 
the  state  in  this  and  other  dams  on  said 
river.  These  commissioners  were  author- 
Ized  to  make  deeds  without  warranty,  and 
containing  covenants  on  the  part  of  the  pur- 
chasers t£at  they,  their  heirs  and  assigns, 
would  forever  keep  said  lodes  and  dam  in 
good  repair,  and  that  they  would,  at  all  rea- 
sonable times,  paes  boats  through  said  lodes, 
and  charge  only  such  tolls  as  should  be 
agreed  upon  between  such  oommissioners  and 
the  purcnasers,  not  exceeding  the  maumum 
rates  preecrilMd  in  the  contract  by  the  state 
of  Iowa  with  the  Des  Moines  Navigatitm  k 
Railroad  Company.  On  the  31st  day  of  Oc- 
tober, 1861,  a  conveyance  was  made  liy  the 
commlsuoners.  in  purauaaoe  of  thia  pown 
and  in  etmformity  therewith,  to  Robert 
Meek,  Isaiah  Medc,  and  Joaeph  Medi,  of  Van 
Buren  county.  Tbs  intereats  of  Robert  and 
Joseph  Meek  were  thereafter  oonveyed  to 
Isaiah  Meek  who  died  some  years  since.  The 
defendants  are  sons  of  the  latter,  and, 
through  inheritance  and  conveynn<>es  frmn 
other  heirs,  have  beoome  vested  with  all  of 
their  father*a  ri^ts  in  aad,  (p  aaid  dam. 
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Ibara  WM  DO  ezpreM  TMerratlon  in  the  deed 
inm  the  oomnUHloiMa  of  any  ri^ht  on  tlie 
fart  of  the  state  to  exercise  police  powers 
vith  reference  to  the  property  conveyed.  De- 
fendants claim  something  because  of  the  fact 
that  the  Dea  Moinea  river  ia  a  navigable 
ctream.  It  la  thought  that  for  this  reason  a 
distiuetioit  ezista  between  this  case  and  that 
«f  State  T.  Beardslej/,  cited  ahove.  While 
th*  dam  in  tiie  Bemrdaley  Oaae  was  aeross  a 
■oD-navigihle  stream,  yet  it  will  be  seen  that 
tbo  writw  of  that  opinion  in  reaching  his 
«nidusion  assumed  the  right  of  the  state  to 
«MnpeI  the  conBtiuction  of  flshwaya  over 
4ams  acrosa  narigabte  streams,  and  thought 
it  necessary  onl^  to  adduce  arffuments  to 
show  that  this  nght  extended  also  to  dams 
Mfoss  streams  nut  navigable.  If  there  is 
«9y  distinction  to  be  mule,  it  would  sem 
to  us  Uie  state's  tights  are  clearer  in  ease  of 
navigable  streams  than  those  not  narigable. 

The  right  of  fishing  in  navigable  waters 
has  always  been  held  common  in  the  public, 
and  su^ect  to  le^slative  protection  and  con- 
trol. The  question  most  discussed  by  the 
•oonrts  it  whether  such  control  extends  to 
■OB-navigable  streams,  where  the  right  to 
ftsb  Is  vested  exelusively  in  Uio  proprietors 
•of  the  land  on  either  sldsb  State  y.  Frank- 
lin Patle  Co.  49  N.  H.  240,  0  Am.  Rep.  613; 
Oliver  y.  Bailey,  85  He.  191,  27  AU.  90. 
But,  if  adjudicated  cases  are  desired  to  sus- 
tain directly  the  right  of  the  state  to  prevent 
obstructions  to  the  passage  of  flsh  in  navi- 
^ble  streams,  they  are  not  wanting.  See 
Holyokc  W'ater-Potcer  Co.  t.  Lffman,  15 
Walt.  600,  £1  L.  ed.  133.  It  is  not  claimed 
«B  this  point  that  the  action  of  the  state  in 
-enforcing  a  police  power  is  in  any  way  re- 
stricted by  tue  terms  of  the  Federal  Consti- 
tution, aor  could  any  such  claim  be  sup- 
ported. The  power  of  the  state  to  oontrol 
tlK  right  of  fishing  in  navigable  waters  is 
ample  and  complete,  so  long  as  intercom- 
mnnicalion  between  the  states  is  not  thereby 
affected.  Gould,  Waters,  IS  3fr-43.  The 
eaws  sustaining  this  rule  will  be  found  cot- 
leoted  by  the  learned  author  in  the  note  to 
the  first  of  these  secUons.  See  also  Tiede- 
nsan.  Pol.  Power,  619. 

Tlie  main  contention,  however,  of  defend- 
ants on  the  constitutional  question  present- 
ed, stated  in  the  language  of  their  counsel, 
is  this:  "In  the  case  at  bar  the  state  wa» 
the  owner  of  the  river  bed  and  also  of  the 
abutting  riparian  lands,  and  the  state  built 
the  dam  with  no  fishway  in  it,  maintajned 
it  for  years,  and  sold  all  Its  interest  in  and 
to  it  to  defendants'  ancestors.  In  Uiis  case 
the  state  did  not  sell  and  grant  to  us  the 
right  to  build  a  dam ;  it  sold  and  granted  us 
a  dam  already  built."  For  these  reasons 
and  upon  these  grounds  it  is  sought  to  fur- 
ther distinguish  this  case  from  State  t, 
Searditley. 

Defendants  rest  their  claim  that  the  se- 
tion  here  sought  to  be  taken  by  the  state  im- 
pairs the  obligation  of  thdr  contract  of  pur- 
chase on  the  case  of  Com.  y.  Pennat/lvania 
Canal  Co.  CO  Pa.  41,  6  Am.  Rep.  329.  In 
that  ease  the  stale,  owning  a  canal,  had 
erected  dams  in  the  Susquehanna  riv«r  to  aid 
«1  L.  B.  A.  27 


in  sui^lyii^  the  ouial  with  water.  It  sold 
both  canal  and  dami^  and  thereafter,  under 
a  statute  similar  to  our  1  2548,  sought  to 
compel  the  purchaser  to  construct,  at  hia  ex- 
pense. Ash  ways  over  some  of  the  dams.  The 
court  holds  that,  inasmuch  as  no  such  right 
was  reeer\*ed  in  the  grant,  the  statute  could 
not  be  enforced  against  defendants ;  llint 
the  power  which  was  attempted  to  be  exer- 
cised was  that  of  eminent  domain,  and  was  a 
taking  of  private  property  for  public  pur- 
poses without  first  malting  compensation 
therefor,  and  for  tins  reason  amounted  to  an 
impairment  of  the  purchaser's  contract 
The  opinion  of  the  trial  judge,  which  is  set 
out  in  the  report,  and  which  is  expressly 
adopted  by  tlie  appellate  oourt,  repudiates 
the  suggestion  that  Uie  statute  was  an  exer- 
cise Of  the  police  power,  but  it  recognises 
that  a  diiTerent  rule  prevails  In  MasMcbn- 
eetts.  8o,  too,  a  different  rule  prevails  in 
this  state;  for  in  State  y.  Beardeley  the 
opinion  is  based  largely  upon  Masftach usebts 
cases,  and  the  holding  is  expressly  made,  as 
we  have  already  said,  that  the  statute  ia 
question  is  a  legitimate  exercise  of  the  police 
power  of  the  state  This  being  true,  the 
right  w  power  of  the  state  would  be  the 
same,  in  case  of  a  dam  built  by  It  and  sold, 
as  It  would  where  a  franchise  was  given  to 
build  a  dam. 

If  the  state  hsd  originally  granted  a  fran- 
chise to  defendants'  ancestors  to  build  a 
dam,  fixing  its  height  and  breadth,  would 
there  not  be  as  much  reason  for  saying  the 
statute  ouuld  not  be  enforced  as  in  the  case 
at  barf   Yet  the  BeardaUty  Caae  in  prinel- 

Ele  holds  that  in  such  an  instance  ss  tnat  we 
ave  supposed  the  statute  would  apply.  In 
some  states  it  is  held  that,  independent  of 
aujr  statute,  one  who  erects  a  dam  is  re- 
quired to  main.tu.in  a  passa^way  for  flsh. 
State  V.  Oihnore,  141  Mo.  600,  42  S.  W.  817  ; 
Vinton  T.  Welsh,  9  Pick.  87 ;  Htoughton  v. 
Baker,  4  Mass.  S22,  3  Am.  Dee.  230.  But  it 
is  said  by  defendants  Uuit  the  state  1^  its 
grant  bargained  anmy  its  right  to  exercise 
this  police  power.  If  we  were  to  concede 
that  the  state  might  do  this  in  a  caae  of  the 
kind  we  have  here,  we  should  be  obliged  to 
say  that  it  must  be  done  in  express  terms. 
"Wliile  the  charters  of  private  corporations 
are  contracts,  yet  whenever  privileges  are 
granted,  and  the  grant  comes  under  review 
in  the  courts,  such  mivili^ces  are  to  be 
strictly  construed  s^nst  the  corporation, 
and  in  favor  of  the  public,  and  nothing 
passes  but  what  is  granted  in  clear  and  ex- 
plicit terms."  Holyoke  Water'Poicer  Co.  y. 
Ltfrnan,  15  Wall.  600,  21  L.  ed.  133.  Noth- 
ing is  to  be  taken  as  against  the  state  but 
wliat  is  expressly  given.  Newton  t.  Uahon- 
ing  County  Comre.  100  U.  S.  648,  2.'S  L.  ed. 
710.  Although  no  right  was  reserved  in  the 
grant  under  consideration  to  require  the  con- 
struction oi  fishways,  nevertheless  such 
right  remained  in  the  state,  because  it  was 
not  expressly  surrendered  in  the  grant  De- 
fendants* ancestors  acquired  by  the  grant 
the  dam  and  the  interest  of  the  state  in  the 
land  opposite  thereto;  that  is,  they  obtained 
the  dam  and  the  means  and  right  to 


tans  ana  rignt  to  main- 
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tain  (t>  Ko.lhing  inou  tlian  this  was  oon- 
veyeil;'  &.nd  siicli  a  grant  by  the  atate  does  not 
abrogate  its  right  to  exercise  thereafter  a 
police  power  over  tlie  thing  granted.  In  our 
opinion,  no  constitutional  right  of  defend- 
ants is  involved  in  this  proceiading, 

2.  The  plea  of  res  judicata  is  founded  up- 
on the  fact  that  in  1893  an  informaUon  was 
filed  before  a  justice  of  the  peace  against 
these  defendants  and  some  others,  charging 
them  with  the  crime  of  naisanoe,  in  that 
from  April  9,  1892,  up  to  the  date  of  filing 
the  information,  they  had  maintained  tliis 
dam  without  a  fishway,  and  that  more  than 
A  reaaonable  time  necessary  for  the  con- 
struction of  such  fishway  had  dapaed  since 
the  paflsage  of  chapter  188,  Acts  17th  Qen. 
Assfon.  Upon  a  iHe»  of  not  guilty,  there 
was  a  trial,  which  resulted  in  an  acquittal. 
This  infornultion  was  filed,  as  appears  from 
its  terms,  under  said  act  of  the  I7th  general 
assembly.  That  chapter  it  in  three  sections. 
Section  1  requires  the  owner  of  an^  dam  to 
construct,  within  a  reaeonable  time,  and 
maintain,  a  suitable  fishway  across  it.  Sec- 
tion. 2  doolares  a  dam  without  a  fishway  to 
be  a  nuisance,  which  may  be  abated.  Sec- 
tiim  3  bnpoBes  a  fine  of  not  more  than  $50, 
nor  less  than  $5,  for  violating  the  provisions 
of  the  act;  that  is,  for  failing  to  construct 
such  fishway  within  a  reasonable  time,  or 
to  maintain  it  thereafter.  For  a  second  of- 
fense the  minimum  penalty  is  $20.  It  ap- 
pears from  oral  evidence  that  defendants,  on 
the  hearing  before  the  justice,  admitted  the 
maintenance  of  the  dam  without  a  fishway, 
and  set  up  their  ^ant  from  the  state,  in 
justfficatiim  of  their  right  to  do  so.  It  is 
also  shown  by  the  testimony  of  the  justice 
that  the  sole  ground  of  his  judgment  wa^ 
that  defendants  had  a  right,  under  their  con- 
tract with  the  state,  to  maintain  the  dam 
without  a  fishway.  This  evidence  was  ad- 
misiuble,  and  suffident  to  establish  the  facts 
upon  which  the  judgment  was  founded. 
In^eman,  Judgm.  |  273;  American  Emigrant 
Co.  T.  FuIUt,  83  Iowa,  509.  50  N.  W.  48; 
i:vana  V.  Clapp,  123  Mass.  165,  25  Am.  Rep. 
62;  Black  v.  Miller,  75  Mich.  323,  42  N.  W. 
837;  Wood  v.  Faut,  55  Mich.  185,  20  N.  W. 
8SI7 ;  Follambee  v.  Walker,  74  Pa.  300. 

But  it  is  urged  on  behalf  of  the  state,  as 
to  this  information,  t^at  while  it  name<i 
the  offense  charged  as  maintaining  a  nui- 
sance, it  described  only  the  misdnneanor  of 
failing  to  put  in  a  flsbw&y  within  a  reason- 
able time;  and  it  is  said  the  justice  had  no 
jurisdiction  to  try  defendants  for  the  crime 
of  maintaining  a  nuisance.  The  informa- 
tion, in  describing  the  ofl'ense,  stated  that 
defendantsowned  and  maintaineda  damover 
which  they  had  failixl  to  construct  within  a 
reasonable  time,  and  to  maintain,  a  fishway. 
By  the  terms  of  the  law  under  which  the  in- 
formation was  filed,  these  acts  and  omissions 
constituted  a  nuisance.  That  act  creates 
but  one  offense,  and  that  is  maintaining  a 
nuisance.  Secti<ms  1  and  2  are  to  be  read 
together.  The  intent  of  the  act  was  not  only 
to  punish  a  defendant  for  past  derelictions, 
but  to  remedy  matters  for  the  future.  It  is 
thought,  because  the  general  pen^ty  for  the 
51  L.  B.  A. 


olTeuse  of  maintaining^  a  nuisance  may  be  % 

fine  of  $1,000,  the  justice  had  no  jurisaictioa> 
of  that  olTense.  Section  4092,  Code  ,1873',! 
which  provides  this  penalty,  expressly  states^ 
that  it  is  to  be  imposed  "where  no  other  pun- 
ishment tlierefor  is  specially  provided."  A»- 
we  liave  seen,  a  spetAaJ  penalty  is  provided 
for  the  particular  offense  we  have  under  con- 
sideration, and  it  is  one  which  a  justice  of.' 
the  peace  may  lawfully  impose.  A  judg- 
ment of  guilty  by  the  justice  would  have- 
been  a  finding  of  the  existence  of  the  nui- 
sance, and  upon  this  finding  it  would  have 
beeu  his  duty  to  issue  a  warrant  for  it» 
abatement.  Code  1873,  S  4094.  The  sectioik 
preceding  this  one  provides  that,  when  a  per- 
son is  adjudged  guilty  of  a  nuisance  on  in> 
dictment,  complaint,  or  action,  such  nuisance 
ma^  be  abated  by  the  court.  Section  4094: 
recited  (hat,  when  "conviction  is  had  upon^ 
an  action  before  a  justice  of  the  peace,"  he 
may  issue  a  warrant  of  abatement.  That  a- 
criminal  proceeding  is  referred  to  is  sufil- 
cientl^  evident  frcnn  the  use  of  the  wortK 
"conviction." 

It  is  further  contended  by  appellant  that 
an  acquittal  in  a  criminal  action  is  not  >■ 
bar  to  a  subsequent  <Avi\  proceeding  founded! 
on  the  same  factfl.   That  is  the  general  rule. 

1  Greenl.  £v.  i  537;  Freeman,  Jndgm.  310a/ 

2  Van  Fleet)  Former  Adjudication,  5  488. 
Que  reason  for  this,  even  where  the  parties- 
are  the  same,  is  the  difference  in  the  degree 
of  proof  necessary  to  make  a  case  in  the  two- 
instances,  in  the  criminal  proceeding  the 
state  can  secure  judgment  only  on  proof 
which  excludes  all  reasonable  doubt,  while  ii> 
the  civil  action  Its  case  is  made  by  a  pre- 
ponderance of  the  evidence.  But  to  this  rule 
tlieie  is  one  notable  exception.  Where  the 
civil  action  is  to  secure  a  forfeiture,  which' 
would  have  been  part  of  the  penalty  to  be 
imponod  in  the  criminal  preceding,  and  iS' 
between  the  some  parties,  the  previous  ao- 
quittul  is  a  bar.  Coffty  v.  United  States., 
116  U.  S.  437,  29  L.  ed.  685,  6  Sup.  Ct.  Bep. 
437.  In  the  case  of  United  States  v.  Joe- 
dicice,  73  Fed.  Uep.  100.  the  Coffey  Case  it 
considered,  and  the  reasons  taking  its  hold- 
ing out  of  the  general  rule  are  explained- 
\Vc  tliink  the  doctrine  of  the  Coffey  Case  ap- 
plies here.  The  state  is  plaintiff  in  this  ac- 
tion, and  what  is  sought  to  be  recovered  or 
affected  is  what  would  have  been  part  of  the 
penalty  imposed  by  law,  had  there  been  a> 
conviction  before  the  justice.  This  action' 
is  therefore  in  the  nature  of  a  second  prose- 
cution for  the  same  offense  of  which  defend- 
ants have  been  acquitted.  Counsel  for  the 
state  rely,  in  this  connection,  upon  the  cH-<«e 
of  Martin  v.  lilaitner,  68  Iowa,  292,  25  N. 
\V.  131,  27  N.  W.  244.  That  was  an  action, 
to  enjoin  a  liquor  nuisance,  brought  after 
defendant  had  been  acquitted  before  a  jus- 
tice of  tlie  peace  upon  an  information  which' 
charged  him  with  selling  such  liquor.  It  is 
enough  to  show  the  want  of  application  of 
that  case  to  the  issues  here  to  call  attention* 
to  the  fact  Uiat  the  parties  to  the  two  ac- 
tions were  not  the  same.  But  we  may  say, 
further,  that  the  justice  in  that  case  had  n» 
power  to  abate  the  niusanoa^w  to  impose- 
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amy  penal^  therefor;  tbe  ifunishineiit  pre- 
•eribed  being  beyond  his  jurisdiction. 
Criminal  prosecutions  for  that  offense  must 
be  by  indictment.  Code,  S  2384.  It  is  true 
that  an  acquittal  on  the  charge  of  maintain- 
ing a  nuisance  does  not  bar  another  prosecu- 
tion under  changed  conditions.  But  here 
tlie  eonditiona  have  not  changed.  The  testi- 
nuniy  of  the  justice  ahowSj  as  we  have  said, 
that  he  hdd  defendants  to  have  «  eontraet 


right  to  maintain  the  dam  without  a  fish- 
wuy.  Unappealed  from,  that  judgment  is 
final;  for  there  is  no  showing  that  deffflid- 
anta  have  lost  the  right  sinoe  the  fonn^ 

trial. 

The  plea  of  res  judicata  is  sustained,  and 
the  judgment  6eloio  affamed. 

Qimnsw,  CJh.  J.,  not  titting. 


KENTUCKY  COUBT  OF  APPEAI£. 


Maiy  NEWCOMB,  AppU 

V. 

W.  S.  NEWCOMB. 

<  Ky.  ) 

la  A  eertlllcate  of  nstwrallutlmt  of  • 
ponon  since  deceased  Is  admissible  without 
further  proof,  as  evidence  ot  bis  cltlssoshlp, 
Dpon  the  question  of  the  forum  having  Jnris- 
dlctlon  ot  proceedings  to  admlnlstw  his  es- 
tate; 

M.  Tbo  foreign  eltlaeashlp  of  a  person 
whoae  ciitiitc  In  to  be  settled  Is  sbowm 

bj  a  certificate  of  naturaltutlon  Isaoed  by 
the  clerk  of  the  proper  court  lo  the  foreign 
eoontry,  followed  bf  a  depo^tion  certified 
by  the  United  Btatea  consular  agent,  of  tbe 
present  clerk  of  each  court,  that  tbe  records 
of  tbe  court  show  tbe  graotiag  of  the  order  of 
naturalisation. 
S.  Tb«  fut  of  probate  of  a  ivill  In  n 
fttrelarn  eonrt  may  be  shown  by  an  exem- 
plIflcatloQ  of  tbe  probate  signed  by  the  regis- 
trar ot  the  court,  a  certificate  of  tbe  judge 
that  tbe  will  shown  by  the  exempllflcatlon  ap- 
pears to  have  been  duly  proved,  and  the  pro- 
bate to  be  In  force,  and  that  the  registrar 
had  Jurisdiction  and  bis  attestation  was  duly 
made,  all  of  which  Is  certified  by  tbe  United 
States  consular  agent  and  accompanied  by  a 
deposition  showing  service  on  nonresident  In- 
terested parties  as  authorised  by  the  laws  of 
tbe  country. 

4.  Probate  of  n  will  vrnnted  nnder 
■tntntorr  nnthorltr  by  a  tribunal  of  one 
eoontry  upon  tbe  estate  located  there  of  one 
who  died  Its  dtlsen  in  saotber  country  will 
be  binding  upon  the  courts  of  tbe  latter  coun- 
try, and  the  liability  of  the  execatriz  must 
be  tested  by  tbe  law  of  the  former. 

5.  Property  loented  In  one  eonntry  and 
•oreved  br  *  will  entitled  to  probnte 
tbere  fOr  tbe  purpose  of  disposing  of  such 
property  cannot,  after  such  probate,  be  tbe 
subject  of  litigation  or  adjudication  In  the 
courta  of  another  country  where  tbe  testator 
was  domiciled  at  the  time  of  his  death. 

(May  SO,  1900.) 

APPEAL  by  defendant  Mair  Newcomb 
from  a  judgment  of  the  Circuit  Court 
for  Henderson  County  in  a  proceeding 
against  the  Ohio  Valley  Banking  &  Trust 

NoTB. — The  effect  of  prolmte  of  wills  In  fens 
eign  countries  Is  considered  In  a  note  to  Dnna- 
tan  V.  Htfulns  (N.  Y.)  20  L.  R.  A.  673. 

As  to  the  effect  of  the  probate  of  wills  In 
other  states  In  this  country,  see  note  to  Uar- 
tln  V.  Stevall  (Tenn.)  48  L.  B.  A.  130. 
M  L.  B.  A. 


Company,  administrator,  etc.,  of  E.  B.  New- 
comb,  deceased,  and  Mary  Newcomb,  widow 
of  deeedoit,  et  al.,  for  a  ebttlemeiit  of  the 
estate,  in  which  the  widow  was  sought  to  be 
made  liable  for  the  proceeds  of  certain  to- 
bacco which  had  come  into  her  posBeBritm. 
Reversed. 

The  facte  are  stated  in  tbe  opinion. 

Mr.  T.  Jd.  Edeleit,  for  appellant: 

Chapter  114,  24  &  25  of  Victoria,  )cnown 
as  Lord  Kingdown's  Act,  conferred  upon 
British  subjects  domiciled  abroad  the  right 
to  a  probate  of  the  will  of  such  British  sub- 
ject when  valid  according  to  the  law  of  the 
testator's  domicil. 

The  probate  authorized  by  this  act  is  an 
orinnal,  and  not  an  ancillary,  probate.  The 
probate  depends  solely  upon  the  act,  and 
not  upon  the  domicil  of  the  testator. 

Goods  of  Bippon,  8  Swabey  &  T.  177; 
Wms.  Exrs.  p.  300. 

E.  B.  Newcomb  was  a  British  subject,  uid 
his  certificate  of  natiiralizatioik  is  oondusiv* 
that  the  preliminary  steps  necessary  to  its 
isBuance  were  in  fact  taken. 

Freeman,  Judgm.  }  607 ;  State  v.  Pennev, 
10  Ark.  621;  McCarthy  v.  Mar9h,  5  N.  ¥. 
203;  State  ea  rel.  Kiakbttsh  v.  HoefUngmr, 
35  Wis.  393;  Bpratt  v.  Spratt,  4  Pet.  393,  7 
L.  ed.  897;  Stark  v.  Chempeahe  Int.  Co.  7 
Crancb,  420,  3  L.  ed.  391 ;  BanJu  r.  Walker, 
3  Barb.  Oh.  438 ;  People  ea  rel.  Braokett  t. 
McOowan,  77  111.  644,  20  Am.  Rep.  254; 
Van  Fleet,  Collateral  Attack,  SS  660,  667; 
Hitchie  Putnam,  13  Wend.  624;  People 
ea  rel.  Shimer  t.  Branch  Countjf  Oinmit 
Judge,  17  Mich.  67;  Peopfa  Snydar,  41  N. 
Y.  408. 

The  original  exempUfleatloD  of  probate  is 
prored  strictly  in  aoeordanoe  with  the  Ken- 
tucky statutes. 

The  English  high  eonrt  of  Justice,  pro- 
bate dividon,  had  jurisdiction  of  Wm.  B. 
Newcomb  because  the  Btatutesoonfwred  upon 
the  court  the  right  to  make  rulee  for  bring- 
ing nonresidents  before  the  court,  and  the 
testimony  shows  that  such  a  rule  was  made, 
and  the  pleadiags  show  that  a  copy  of  the 
writ  was  in  fact  served  upon  Wm.  S.  New- 
comb. 

The  judgment  of  the  English  court  of 
probate  upon  the  mlidity  of  the  will  of 
March  1,  ISOO,  was  a  judgment  in  rem,  and 
not  subject  to  collateral  attack. 

Fletcher  v.  Sanders,  7  Dana,  346,  32  Am. 
Dec  96;  Adam*  r.  Adam*,  11^  Mon.  27; 
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Marrtitt  t.  Babl,  SI  Ky.  88,  15  8.  W.  4; 
Z)or<ey  t.  i)ors«y,  6  J.  J.  Hmrah.  280,  22  Am. 
Dec.  33;  Grain  Vinoent,  17  Ky.  L.  Rep. 
1026,  32  8.  W.  759;  Heed  t.  Reed,  81  Ky. 
207,  11  L.  R.  A.  613,  15  8.  W.  S25;  Kerr 
T.  Moon,  9  Wheat.  605,  6  L.  ed.  161 ;  Btacy 
T.  Thnuher,  6  Hov.  44,  12  L.  «d.  337 ;  Oood- 
wfn  r.  i/^Hcs,  8  Mas*.  614,  8  Am.  Dims.  173; 
Ooodatt  r.  iTarvAail.  11  N.  H.  88,  85  Am. 
Dee.  472;  Woerner,  American  Law  of  Ad- 
ministration, i  226;  Blade,  Judgm.  {  823; 
Van  Fleet,  Collateral  Attack,  585;  State  y. 
MoQlynn,  20  Cal.  233,  81  Am.  Dec.  118; 
Broderick't  Will,  21  Wall.  503,  ntb  nom. 
Kieley  MoQlynn,  22  L.  ed.  590;  Vaughn 
r.  Barret,  S  Vt.  333,  20  Am.  Dec.  306 ;  Tomp- 
Mm  r.  Towpkina,  1  Story.  547,  Fed.  Cas. 
No.  14.091;  MoDermott  t.  Copeland,  9  Fed. 
Bcp.  636. 

Thoae  oaaes  in  Kentnol^  which  author- 
iced  the  suing  of  a  foreign  administrator 
found  in  this  state  with  the  assets  in  bis 
poesession  expressly  limited  a  recovery  to  a 
recovery  according  to  the  law  of  the  plaoe 
of  the  appointment. 

Jfanion  v.  Titstoortk,  18  B.  Mon.  682; 
Dcney  v.  Doraey,  6  J.  J.  Marsh.  280,  22  Am. 
Dee.  83;  AloAiMm  v.  JAndaej/t  6  B.  Mon.  86, 
48  Am.  Dec.  153. 

It  is  not  necessary  to  probate  the  will  in 
this  state  for  Mrs.  Newcomb  to  justify  a 
retention  of  the  assets  when  sued  for  their 
conversion. 

If  OSS  V.  Rowland,  8  Bush,  605;  Petersen 
T.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dee. 
208;  Trecothiok  v.  Ausftn,  4  Mason,  16,  Fed. 
Gas.  No.  14,104. 

ifcssrs.  Johm  W.  Irtwkett  and  Ibl^ 
•oin  Teamjus  also  for  appellant. 

Uesart.  Johm  Touc  Brown  and  Clmy 
4k  Clay,  with  J/essrs.  S.  B.  Vmneo  and  B. 
D.  Vaaee,  for  appellee: 

It  not  being  shown  that,  as  claimed,  E. 
B.  Newcomb  was  a  British  subject,  no  valid- 
ity can  attach  to  the  allued  Eiwlish  pro- 
bate. 

Ky.  Stat.  S  1838;  U.  8.  Ber.  Stat  S  1674; 
Ky.  Stot.  S  1641. 

The  Judgment  of  probate  of  the  allied 
will  by  the  English  court  is  not  authenti- 
eated  or  proved,  so  as  to  be  competent  evi- 
dence  at  common  law,  nor  is  it  authenticated 
as  required  by  the  statute. 

1  Qreenl.  Ev.  i  514;  Church  T.  ffubbart, 
S  Cranch,  187,  2  L.  ed.  249;  2  Freeman, 
Judgm.  (  414;  2  Black,  Judgm.  (  840; 
Story,  Conn.  L.  8th  ed.  |  646;  Ky.  SUt  I 
1688;  FoKSlrv  T.  Com.  92  Ky.  84,  17  S.  W- 
169. 

Probate,  in  common  form,  is  not  allowed 
by  the  English  statute,  and,  for  lack  of 
the  requisite  statutory  process  and  service, 
the  English  court  not  having  jurisdiction  of 
appellee,  W.  S.  Newcomb,  in  the  probate 
proceeding,  the  judgment  therein  was  void 
as  to  him. 

87  Vict.  chap.  66.  pp.  48^8;  Oalpin  v. 
Page,  18  Wall.  354,  21  L.  ed.  050;  Kerr 
Condy,  9  Bush.  372 ;  Oebhard  T.  Oamier,  12 
Bush,  321,  23  Am.  Rep.  721. 

A  foreign  administration  Is  merely  an- 
sillary,  and  Um  daoeaBod's  morables,  whsth- 
51  L.  R.  A. 


er  he  die  testate  or  Intestate,  are  to  be  tfa- 
tributed  by  the  laws  of  his  domieil  at  tbo 
time  of  his  death,  and  the  foreign  personal 
representative,  nnlding  in  the  country  of 
the  domicil,  will  hold  them  subject  to  its 
laws. 

Dicey,  Confl.  L.  pp.  674,  675,  and  notes 
1,  2.  pp.  677-670,  684,  680-^1,  786,  787; 
Story.  Cona.  L.  SS  379,  380;  Dimm  T.  JZcMs- 
eay,  3  Cranch.  319,  2  L.  ed.  458  ;  2  Kent. 
Com.  429;  Wilkins  v.  EUett,  9  Wall.  740, 
19  L.  ed.  686;  Whicker  t.  flume.  7  H.  L. 
Uas.  124. 

A  court  of  Kentucky  cannot  reoMnlse  an 
instrument  as  the  will  of  one  who  dies 
domiciled  there,  simply  for  its  English  pro- 
bate. 

Ky.  Stat.  f{  4849,  4852;  Bamea  v.Bnw- 
hear,  2  B.  Mon.  880;  Varmiehal  v.  fjsiea- 
dorf,  4  Bibb,  484;  WUIiamt  v.  Saunders,  5 

Coldw.  60. 

It  was  a  fraud  upon  the  court  of  the 
domicil,  and  upon  the  heirs  of  E.  B.  New- 
comb, for  the  executor  named  therein  to 
withdraw  his  will  from  its  jurisdiction  for 
foreign  probate,  for  which  such  foreign  pro- 
bate wilt  be  disregarded. 

Ky.  SUt.  8  4849;  Wood  r.  Wood,  78  Ky. 
624. 

The  foreign  executor,  residing  in  the 
country  of  the  domicil  of  the  deeeaited,  is 
answerable  in  its  courts  for  the  distributa- 
ble surplus  in  his  hands. 

Doreey  t.  Doraey,  5  J.  J.  Marsh.  280, 
22  Am.  Dec.  33;  Atchiaon  v.  Lindaey,  6  B. 
Mon.  86.  43  Am.  Dee.  153;  Jfomon  r.  Tit*- 
worth,  18  B.  Mon.  58S. 

The  title  to  the  tobaooo  In  Europe  vested 
in  appellant  on  her  qualification  as  execu- 
trix in  the  Henderson  county  court,  and  by 
virtue  thereof,  as  shown  by  her  inventory, 
came  to  her  possession,  and  she  therefore 
holds  its  proceeds,  subject  to  the  law  of  the 
domicil  from  whose  oourt  dw  received  her 
authority. 

Putnam  v.  jNtnev,  45  HInn.  242,  sub  hom. 
Re  Waehhum,  11  C  B.  A.  41,  47  N.  W.  7M. 

Bnmaai,  J.,  delivered  tbe  opinion  of  the 

court; 

In  1800  E.  B.  Newcomb  died,  domiciled 
in  Henderson  county,  Kentucky.  He  left 
uurvivlng  him  a  widow,  two  children  by 
her.  anu  one  son,  the  appellee  herein,  the 
ofTsprinc  of  a  former  marriage.  At  the 
time  of  Ills  death  he  left  three  papers,  each 
purporting  to  be  his  last  will  and  testament. 
One  was  dated  In  July,  1888,  one  (in  his 
own  handwriting)  was  dated  March  1.  1890, 
and  the  other  was  dated  March  4.  1890.  On 
the  25th  day  of  August  thereafter  the  Hen- 
derson county  court  admitted  to  probate 
the  will  dated  March  4,  1890,  on  motion  of  ■ 
appellant,  who  was  the  principal  devisee  in 
each  pRper.  and  named  as  executrix  thereof, 
and  she  duly  qualified  as  neentiix.  Snbec- 
quently  she  returned  to  the  offloe  of  the 
clerk  of  the  county  court  an  Inventory  of 
the  estate  of  her  husband,  which  came  to  her 
hands  as  executrix,  which  was  duly  recorded 
therein.  An  appeal  was  taken  by  appellee, 
W.  S.  Newoomb,  from  tiic  ittdsment  of  tha 
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eomriy  «onrt  to  the  Hsa^noii  drcidt 
aonrt;  and  upon  a  jury  trial  the  judgment 
of  the  county  court  wae  reversed,  and  the 
instrument  held  not  to  be  the  last  will  of 
E.  B.  Meweomb,  deceased.  Mrs.  Newcomb 
appealed  to  this  court,  and  in  an  opinion 
Tcodered  October  SO,  1894,  reported  in  96 
Ky.  120,  27  S.  W.  997.  the  judgment  of  toe 
eirenit  court  was  affirmed.  The  bulk  of  the 
astatfl  left  bj  deoedent  oonsisted  of  1,227 
bogsheada  of  tobacco,  whidi  were  in  the 
haods  of  comoiiBsion  merchants  in  London 
and  iiverpool,  England,  when  E.  B.  New- 
comb  died.  After  the  qualiflcation  of  ap- 
pellant as  executrix  of  the  will  of  March  4, 
1890,  and  before  any  appeal  had  been  taken 
from  the  probate  thereof,  she  executed  a 

Swer  of  attorn^  authorizing  one  A.  B. 
Iliatt,  who  resided  In  England  to  have  an- 
dllary  jirobat«  of  tha  will  taken  there,  and 
to  qualify  thereunder  in  accordance  with  the 
English  law,  which  he  did,  and  took  posses- 
sion, under  the  authority  therd>y  conferred, 
of  all  of  the  tobacco,  sold  it,  paid  the  out- 
standing charges  against  it,  including  taxes 
to  the  government,  the  debts  of  E.  B.  New- 
«omb  to  persons  residing  in  Ei^Iand,  and 
held^e  snrplns  anbjcet  to  tha  order  of  the 
aoort.  There  also  eame  to  the  hands  <4  ap- 
Vdlant,  under  her  appointment  as  executrix 
nj  the  Henderson  county  court,  something 
over  92.000  in  cash.  After  the  affirmance 
of  the  ju^^ment  of  the  circuit  court  tn^  this 
eourt  in  ^stober,  1694,  Mrs.  Newcomo  pro- 
duced to  the  Henderson  county  court,  and 
•ffered  for  probate,  the  holographic  will 
datMl  March  1,  1890.  Appellee,  W.  B.  New- 
amis  •uggested  to  the  eourt  that  ttie  will 
datad  July,  1888,  was  also  in  tha  possession 
«f  appellant;  and  upon  his  motion  a  rule 
was  awarded  against  her  to  produce  that 
paper,  which  she  did,  and  offered  both  of 
these  wills  for  probate  in  the  altemative. 
Before  the  county  court  had  determined  the 
question  as  to  the  last  wills  offered  for  pro- 
bate. Mrs.  Newoomb,  bdng  the  sole  benefi- 
ciary therdn,  with  the  consent  of  oontestant 
abandoned  her  motion  to  probate  either  of 
these  wills  in  the  Henderson  county  court, 
and  witlidrew  them  therefrom.  She  subse- 
fooitly  took  these  two  papers  to  England, 
and  offered  them  for  probate,  In  the  alter- 
native, in  the  probate  division  of  the  high 
oourt  of  justice  of  England;  and  that  court 
decided  that  the  paper  of  March  1, 1800,  was 
the  true  will  of  deoedent,  and  entered  a 
judgment  accordingly  on  the  22d  day  of  Au- 
gnst,  1895,  at  the  same  time  revwtng  the 
andllary  probate  theretofore  granted  of  the 
will  of  March  4,  1890.  Appellant  was  also 
permitted  to  qualify  as  executrix  thereof, 
and  an  order  was  entered  directing  A.  E. 
QilUatt  to  turn  over  to  her,  as  such  execu- 
trix, the  net  assets  of  the  estate  held  by  him 
nder  the  aocillaiy  probate  of  the  will  of 
Mareh  4,  1890,  wMeh  Is  shown  the  evi- 
dence hereia  to  have  been  $58,398.  After 
tbe  afflrmanca  by  this  eourt  of  the  judg- 
■lent  of  the  circuit  court  rejecting  the  paper 
ef  Marvh  4,  1890.  as  the  last  will  of  de- 
oeased,  the  Ohio  Valley  Banldng  ft  Trust 
C<rinpasy  was  appointed,  by  an  order  of  the 
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HendenMB  eoimty  court,  adndndstTator  ef 
the  estate  of  E.  B.  Newcomb,  deceased,  and 
duly  qitalifled  thereunder.  And  subsequent- 
ly, on  the  14th  day  of  August,  1895,  appel- 
lee instituted  this  suit  in  the  Henderson 
circuit  court  for  a  settlement  of  the  estate 
of  E.  B.  Newcomb,  deceased,  against  the 
Ohio  Valley  Banking  &  Trust  Company,  ad- 
ministrator, and  also  made  Mary  Newcomb 
and  her  children,  Maiy  and  David  B.  New- 
comb, defendants.  He  asked  that  Mrs. 
Newcomb  should  be  required  to  account  for 
the  money  in  her  hands  arising  from  the 
proceeds  of  the  tobacco  which  had  been  mid 
in  England,  which  he  alleged  amounted  to 
the  sum  of  (180,000.  The  trust  company, 
as  administrator,  answered  and  united  in 
the  prayer  of  plaintiff's  petition,  making  ita 
answer  a  eroas  petition,  in  which  it  alio 
sought  to  re<»ver  from  Mrs.  Newcomb  the 
proceeds  of  the  same  tobacco. 

Mrs.  Newcomb,  in  her  answer,  both  to  the 
original  and  amended  petitions  of  W.  8. 
Kewcomb  and  the  cross  petition  of  the 
trust  oompany,  set  out  in  detail  all  of  the 
facts  heretofore  stated  as  to  the  character 
of  the  estate  left  tqr  E.  B.  Newcomb,  its  lo- 
cation at  the  time  of  hia  death,  the  probate 
of  his  will  In  the  Hmderson  county  court, 
the  subsequent  andllary  probate  thereof  in 
England,  and  quali6cations  of  Gilliatt 
thereunder,  and,  by  way  of  further  defense, 
answered  tliat  at  the  time  of  the  death  of 
E.  B.  Newcomb  he  was  a  British  subject; 
that  in  the  year  1862.  being  then  a  oiticen 
of  tbe  United  States,  residing  in  tbe  Domin- 
ion of  Canada,  he  made  application  tor 
naturalization  in  accordance  ndth  the  laws 
of  said  dominion,  and  that  thereafter,  on 
the  14th  day  of  December,  1866,  his  applica- 
tion was  granted,  and  a  certificate  to  that 
effect  delivered  to  him;  that  he  then  and 
there  took  the  oath  of  allegiance  to  her  ma- 
jesty. Queen  Victoria,  required  law,  and 
remained  a  British  subject  until  the  time 
of  his  death.  She  further  alleged  that  at 
the  time  of  his  naturalization  as  a  British 
subject,  and  continuously  rince  that  time, 
the  lam  of  Great  Britain  provided,  aiul 
have  provided,  that  "every  will  and  other 
testamentary  instrument  made  out  of  the 
United  Kingdom  by  a  British  subject,  what- 
ever might  be  the  domicil  of  such  person 
at  the  time  of  making  the  same,  or  at  the 
time  of  his  or  her  death,  should,  as  regards 
personal  estate  dtuated  in  the  territorial 
limits  of  Great  BriUin,  he  held  to  be  weH 
executed  for  the  purpose  of  tieing  admitted 
in  England  and  Ireland  to  probate  and  in 
Scotland  to  confirmaUon,  and  to  ptM  tlUe 
to  the  property  If  the  same  were  nuule  ac- 
cording to  the  forms  required  cither  by  the 
law  of  tbe  place  where  the  aame  was  made 
or  the  law  of  the  place  where  such  person 
was  domiciled  when  the  same  was  made;" 
and,  further,  that  "the  laws  of  Great 
Britain  at  the  timo  of  the  death  of  E.  B. 
Newcomb  provided,  and  have  eontinitouslj 
since  provided,  that  her  majesty^  high 
court  of  justice,  probafe  division,  in  Eng- 
land, should  have  jurisdiction  to  grant  ori^- 
nal  or  andllary  probate  of  ai»''inU  w  olMr 
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iestamentaiy  wper  dteposing  of  pefaomit 
assets  and  nffecta  within  ttie  territorial 
limits  of  England;  .  .  .  that  al  the 
time  she  intermarried  with  G.  B.  Newcomb, 
in  1804,  in  the  Dominion  of  Canada,  and  con- 
timiousiy  bince  that  time,  the  laws  of  Gieai 
Itritain  provided,  and  have  provided,  that 
any  foreign  woman  married,  or  should  be 
afterwards  married,  to  a  natural  bom  or 
naturalized  subject  of  her  Britannic  majes- 
tj.  Queen  Victoria,  should  be  deemed  and 
taken  to  be  licrself  naturalized,  and  to  have 
all  the  riglits  and  privileges  of  a  natural 
horn  fluhject;  tliat  at  the  time  of  her  mar- 
riage she  was  a  citizen  of  the  United  States, 
and  that  by  the  lawa  of  the  United  States, 
and  the  treaties  made  pursuant  to  the  Con- 
stitution tliereof,  and  especially  of  the 
tmty  between  the  United  States  and  Great 
Britain,  which  became  a  law  on  the  10th 
day  of  September,  ISTO,  she  became  entitled, 
by  virtue  of  the  facts  hereinbefore  recited, 
to  have  the  will  of  her  husband  probated 
in  the  probate  court  of  Great  Britain,  and 
to  administer  the  assets  of  the  estate  of  E. 
B.  Newcomb;  and  that  the  will  of  her  hus- 
band, legally  probated  there,  cannot  be  at- 
tacked in  the  courts  of  the  United  States." 

Appellee,  for  reply  to  the  answer  of  appel- 
lant, Mary  Newcomb,  to  his  original  and 
amended  petitions,  denies  that  at  the  time 
of  his  death  E.  B.  Newcomb  was  a  British 
subject,  and  avers  that  be  was  during  his 
life  and  at  his  decease  a  citizen  of  the 
United  States,  and  of  the  state  of  Kentucky; 
denies  all  of  the  averments  as  to  his  natural- 
iEation,  as  to  his  British  citizenship  and  that 
of  the  defendant  Mary  Newcomb,  and  as  to 
the  English  probate  of  the  will  of  March 
1,  1800,  and  avers  that,  if  so  probated,  such 
probate  does  not  supersede  the  necessity  of 
the  probate  required  by  the  law  of  Ken- 
tucky, the  place  of  his  and  her  domicil,  and 
was  in  fraud  of  the  jurisdiction  of  the 
courts  of  this  state,  and  therefore  void;  al- 
leles that  the  title  to  the  tobacco  in  Europe 
vested  in  appellant  on  her  qualification  as 
executrix  in  the  Henderson  county  court, 
and  by  virtue  thereof,  and  that  she  there- 
fore holds  its  proceeds  subject  to  the  law 
of  the  domicil  from  whose  court  she  received 
her  authority;  that  the  foreign  probation  is 
merely  ancillary,  and  that  the  personal  es- 
tate of  decedent  muat  be  distributed  accord- 
ing to  t)ie  laws  of  his  domicil  at  the  time 
of  his  death;  and  that  the  foreign  personal 
representative,  residing  in  the  country  of 
his  domicil,  will  hold  it  subject  to  the  laws 
thereof. 

The  pleadings  being  made  up.  and  proof 
lAken,  judgment  was  rendered  against  Mrs. 
Newcomb  for  two  ninths  of  the  net  amount 
of  the  Knglish  assets,  in  favor  of  appellee, 
and  from  that  judgment  she  has  appealed. 

The  claim  that  E.  B.  Newcomb  was  a 
British  subject,  and  was  thei-efore  enLitleU 
to  have  his  will  probated  in  the  English 
pourt,  and  his  personal  estate  in  Great 
Britain  administered  by  the  executrix  ap- 
pointed there,  is  the  foundation  of  the  de- 
fense relied  on  in  this  proceeding,  and  will 
be  first  considered.  "The  doctrine  of  per* 
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(letual  allegiahce  was  one  ot  the  settled  prin- 
ciples of  the  English  common  law,  and  was 
maintained  in  the  United  States  by  high 
authorities  during  the  earlier  period  of  our 
Federal  history."  See  2  Kent,  Com.  49;  3 
Story,  Const.  3 ;  Wharton,  St.  Tr.  854; 
Wharton, Confl.  L.  5  5;  Lawrence's  Wheaton, 
International  lisw,  ed.  1863,  995.  It  was 
asserted  by  Great  Britain  as  a  basis  for  the 
claim  to  impress  all  native  Britons  in  for- 
eign ships.  Lord  Grenville,  in  writing  to 
the  American  Secretary  of  State  (Mr.  King) 
March  27,  1797,  said:  "No  British  subje<^ 
can,  by  such  a  form  of  renunciation  as  that 
which  is  prescribed  in  the  American  law  of 
naturalization,  devest  himself  of  bis  alli- 
ance to  his  sovereign.  Such  a  declaration 
of  renunciation  made  by  any  of  tlie  King's 
subjects  would,  instead  of  operating  as  a 

firotection  to  them,  be  considered  an  set 
lighly  criminal  on  thtar  part."  See  2  Am. 
State  Papers,  140.  But  tne  right  of  expa- 
triation has  been  most  vigorously  asserted 
by  the  government  of  the  United  States  for 
many  years,  and  the  Congrera  of  the 
United  States,  by  an  act  adopted  July  27, 
1868,  declared  that  "the  right  of  expatria- 
tion is  a  natural  and  inherent  right  of  all 
people,  indispensable  to  the  enjc^nment  of 
the  right  of  life,  liberty,  and  the  pursuit 
of  happiness,"  and  prescribes  "that  any  dec- 
laration, instruction,  opinion,  order,  or  deci- 
sion of  any  officer  of  this  government  which 
denies,  restricts,  impairs,  or  questions  the 
right  of  expatriation  is  hereby  declared  in- 
consistent with  the  fundamental  principles 
of  this  government."  See  Kev.  Stat.  §  1990. 
And  troities  recognizing  the  right  of  expa- 
triation were  executed,  with  various  modifi- 
cations in  detail,  with  most  of  the  govern- 
ments of  Europe.  The  negotiations  with 
England  were  very  protracted,  but  wei-e  at 
last  closed  1^  the  adoption  by  the  imperial 
Parliament  on  May  14,  1870,  of  an  act  by 
which  it  is  declared  "that  any  British  sub- 
ject who  has,  at  any  time  before,  or  may,  at 
any  time  after,  the  passing  of  this  act,  when 
in  any  fordgn  state,  and  not  under  any  dis- 
ability, voluntarily  become  naturalized  in 
such  state,  shall,  from  and  after  the  time  of 
his  having  become  so  naturalized  in  such 
foreign  state,  be  deemed  to  have  ceased  to 
be  a  British  subject  and  be  regarded  as  an 
alien."  One  of  the  articles  of  this  treaty 
so  made  with  Great  Britain  was  in  this  lan- 
guage: "Citizens  of  the  United  States  who 
have  become  or  shall  become  and  are  nat- 
uralissed  according  to  the  law  within  the  Brit- 
ish dominion  as  British  subjects  shall,  sub- 
ject to  the  provisions  of  article  2,  be  held  by 
the  United  States  to  be  in  all  respects  and  for 
all  purposes  British  subjects,  and  shall  be 
treated  as  such  by  the  United  States.  Re- 
ciprocally, British  subjects  who  have  be- 
come or  shall  become  and  are  naturalized  ac- 
cording to  law  within  the  United  States  of 
America,  as  citizens  thereof,  shall,  subject 
to  the  prorisions  of  article  S,  be  held  by 
Great  Britain  to  be  in  all  respects  and  for 
all  purpmes  citizens  of  the  United  States, 
and  shall  be  treated  as  such  by  Great 
Britain."  By  this  treaty  tlu  Vi^t«iatatM 
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4>ound  itself  to  guarantee  to  British  sub- 
jects domiciled  in  the  Umted  States  all 
'rights  belonging  to  them  as  British  subjects, 
'wnether  they  were  born  such,  or  became  so 
'iy  naturalisation.  On  the  6th  day  of  Au- 
^ut,  1861,  previous  to  the  alleged  appliea- 
Uoa  of  E.  B.  Newcomb  for  naturalization 
MM  a  British  subject,  the  British  Parliament, 
4>y  an  act  to  amend  the  law  with  respect  to 
'wills  of  personal  estates  made  by  British 
TBubjects,  provided,  in  the  1st  section  of  the 
act,  that  every  will  and  every  other  testa- 
onentary  paper  made  out  of  the  United 
"Kingdom  by  a  British  subject,  whatever 
may  be  the  domtcil  of  inch  person  at  the 
'time  (rf  making  the  tame,  or  at  the  time  of 
liis  or  her  death,  shall,  as  regards  personal 
■«iitate,  be  held  to  be  well  executed  for  the 

furpose  of  being  admitted  in  England  and 
reland  to  probate,  and  in  Scotland  to  con- 
-firmation,  if  the  same  be  made  according  to 
the  forms  required,  either  by  the  law  of  the 
jilace  where  such  person  was  domiciled  when 
same  was  made,  or  by  the  laws  then  in  force 
in  any  part  of  her  majesty's  dominions 
where  he  had  bis  domicil  of  origin."  And 
it  is  evident  that,  if  E.  B.  Newcomb  was  a 
British  subject  at  the  date  of  the  execution 
-of  the  will  in  contest  and  at  bis  death,  he 
was,  by  virtue  of  the  treaty  made  by  the 
XJnited  States  with  Great  Britain,  and  un- 
•der  the  provisions  of  the  English  statute  of 
"Wills  of  personal  property  made  British 
wbjects,  quoted  tupro,  entitled  to  have  bis 
will  admitted  to  probate  in  Bn^and,  if  such 
will  was  valid,  either  by  the  English  taw, 
^r  by  the  law  of  the  place  where  the  testa- 
tor had  his  domicil,  no  matter  where  such 
■4omicil  was. 

In  support  of  the  claim  that  E.  B.  New- 
•comb  was  a  naturalized  British  subject, 
there  is  filed  in  the  record  the  original  cer- 
'iificate  of  naturalization,  ugned  by  the 
•clerk  of  the  naturalization  court  of  the 
■connty  of  Lincoln  and  province  of  Canada, 
.and  dated  the  14th  day  of  December,  1865. 
It  is  in  due  form  of  law,  and  is  shown  by 
the  evidence  to  have  been  found  among  the 
'papers  of  deceased;  and  it  is  further  shown 
that  by  virtue  of  that  naturalization  he  al- 
ways claimed  to  be  a  British  subject,  and 
never  voted,  sat  on  juries,  or  performed  any 
-of  those  duties  which  the  nuject  owes  to 
the  state,  during  his  subsequent  domidl  in 
Kentucky.  And  the  law  Is  well  settled  that 
M  paper  of  this  character  can  only  be  im- 
peached by  showing  that  the  court  which 
.4^nted  it  was  without  jurisdiction,  or  that 
fraud  consisting  of  intentional  or  dishonest 
misrepresentation  or  suppression  of  mate- 
rial facts  by  the  party  obtaining  the  judg- 
Bent  waa  practised  upon  it,  or  that  the 
Mturalization  was  granted  in  violation  of 
«  treaty  stipulation  or  of  a  rule  of  interna- 
tional law.  See  2  Wharton,  International 
Law,  f  174.  The  certificate  of  naturaliza- 
tion was  admissible  as  evidence  without  fur- 
ther proof,  but  in  support  of  its  genuine- 
ness appellant  had  filed  the  deposition  of  the 
.present  clerk  of  the  court  which  granted  the 
certificate,  who  is  the  successor  in  office  of 
itke  clerk  who  signed  thb  certificate  of 
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naturalization  relied  on,  an^  the'  cosiodian 
of  the  records  of  the  said'  office,  and  who 
certifies  that  he  finds  in  the  minute  or  ses- 
sion book  of  the  court  for  the  year  186S  that 
on  the  12th  day  of  December  of  that  year 
the  following  ehtiy  was  made  'l^  the  clerk 
of  the  court,  «mc..-  "Certificates  of  natural- 
ization of  Eleazer  B.  Newcomb  read," — and 
that  on  the  14th  day  of  the  same  month,  be- 
ing the  last  day  of  the  general  sessions  of 
the  peace,  there  is  enter^  of  record  in  the 
said  session  book  the  follovring,  viz.:  "Cer- 
tificate of  naturalization  of  Eleazer  B.  New- 
comb ordered  to  be  granted;"  and  he  fur- 
ther certifies  that,  according  to  the  invari- 
able rule  of  said  court,  the  certificate  of 
naturalization  would,  as  of  course,  be  issued 
to  the  said  Newcomb,  in  pursuance  of  the 
act  respecting  the  naturalization  of  aliens 
then  in  force  in  the  Dominion  of  Canada. 
This  deposition  is  certified  to  by  the  con- 
sular agent  of  the  United  States,  and  it 
seems  to  us  sufficient  to  establish  the  claim 
that  decedent  was  a  British  subject. 

Appellant  produced  on  the  trial  of  this 
case  in  the  court  below  a  paper  which  pur- 
ported on  its  face  to  be  an  original  exempU- 
fieation  of  tiie  probate  of  the  will  in  Isag- 
land,  wherein  it  is  recited  that: 

It  appearing  that  on  the  22d  day  of  Au- 
gust, 1895,  the  last  will  and  testament  of 
Eleazer  Burbank  Newcomb,  late  of  the  city 
of  Henderson,  in  the  state  of  Kentucky,  in 
the  United  States  of  America,  tobacco  mer- 
chant, deceased,  who  died  at  No.  1  Rue  Lin- 
coln, Champs  Elystes,  ^ris,  in  France,  on 
the  IStli  day  of  July,  1800,  was  proved  in 
the  said  high  court  of  justice  by  laary  New- 
comb, widow,  the  relict,  the  sole  executrix 
named  in  the  said  will;  the  right  honorable, 
the  president  of  the  probate,  divorce,  and 
admiralty  division  of  the  said  court,  having 
on  the  18th  day  of  August,  1895,  in  a  cer- 
tainactionentitled "Newcomb  vs.  Newcomb," 
pronounced  for  the  force  and  validity  of  the 
said  will,  and  which  probate  now  remains  of 
record  in  the  said  registry.  The  true  tenor 
of  the  said  will  is  in  the  following  words, 
to  wit;  [Here  the  will  is  copied,  and  it  is 
further  recited:]  In  faith  and  testimony 
whereof  these  letters  testimonial  are  issued. 
Given  at  London,  as  to  the  tima  of  the 
aforesaid  search  and  the  sealing  of  thede 
presents,  this  nineteenth  day  of  December 
in  the  year  of  our  Lord  1895. 

[Signed]        D.  H.  Owen,  Registrar. 

I,  the  Right  Honorable  Sir  Francis 
Henry  Jenne,  knight,  president  of  the  pro- 
bate, divorce,  and  admiralty  division  of  her 
majesty's  high  court  of  justice,  hereby  cer- 
tify that  the  will,  a  copy  whereof  is  con- 
tained in  the  within  exemplification,  ap- 
pears to  have  been  duly  prov«l,  and  the  pro- 
bate thereof  to  be  in  force,  and  that  the  at- 
testation of  David  Henry  Owen,  esquire, 
has  been  duly  made,  with  the  seal  of  office 
annexed,  by  the  said  David  Henry  Owen, 
who  is  one  of  the  registrars  of  the  principal 
probate  registry  Of  tbe  said  high  court  of 
justice,  having  power  to  receive  the  origi- 
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ul  win  and  to  gnat  probate  thereof.  Aa 
witneM  mj  hand  this  £Oih  day  of  Decembar, 

[Kgned]  F.  H.  Jeniu^ 

And  tfaii  oertifleate  wu  certified,  aa  pro- 
Tided  by  the  Kentuclo;  stAtutes,  over  the 
dgnature  and  ical  of  ntiiiA  CoUina,  oon- 
Biuate  general  of  the  United  States  at  Lon- 
don. 

The  deposition  of  Mr.  HutehinB,  who  wae 
io]icitor  lor  Mrs.  Newcomb,  shows  that  the 
will  was  offered  for  probate  in  the  court 
which,  according  to  the  laws  of  Great  Brit- 
ain, had  jurisdiction.  It  also  appears  that 
W.  8.  Newvomb  waa  before  the  court  at  the 
time  of  th«  probate,  by  writ  of  auaunons 
aenrod  npon  nim  in  Henderson,  Kentucky, 
by  Judge  Yeanuan ;  that  the  English  probate 
eonrt  had  authority  to  make  rules  for  the 
purpose  of  bringing  nonresidents  before  the 
court ;  and  that  the  service  upon  W.  6.  New- 
comb  was  pursuant  to  such  rules.  We  are 
therefore  of  the  opinion  that  the  evidence  as 
to  the  admission  by  tho  English  court  of  the 
will  of  E.  B,  Neweomb  to  probate  therein  is 
■uffldent  to  show  ineh  fact,  and  authorised 
the  introduction  of  the  exemplification  of 
•nch  probate  as  evidence  in  the  trial  of  this 
proceeding.  And  this  brings  us  to  the  con- 
sideration of  the  last  question  involved  in 
this  litigation;  i.  «.,  the  effect  which  must 
be  given  in  courts  <^  this  state  to  the  will 
of  a  British  eubiect,  disponng  <rf  personal 
property  In  Kngund,  wbioh  baa  beaa  duly 
admitted  to  probate  in  the  courts  of  that 
country,  but  who  at  the  time  oi  the  execu- 
tion of  the  paper  was  domiciled  In  this 
sUte. 

It  seems  to  be  the  well-settled  law  that 
settlement  of  estates  is  governed  by  the  law 
of  the  state  or  country  where  the  property 
is  situated,  and  from  whence  the  fiduciary 
derives  his  authority  to  take  possession  and 
oontrol  of  the  property;  and  the  personal 
assets  of  a  decedent  have  a  situs  for  the  pur- 
pose of  adminiHtration  entirely  distinct 
from  the  domicil  of  the  decedent,  except 
when  necessary  to  pay  debts.  See  Stoiy, 
Confi.  L.  S  422,  and  numerous  authorities 
there  cited.  It  will  be  conceded  that  the 
law  of  the  domicil  of  a  decedent  must  gov- 
em  in  tlie  distribution  of  personal  estate 
among  his  heirs,  and  that  this  distribution 
Is  to  DO  made  under  the  authority  of  the 
court  within  whose  jurisdiction  the  dacei- 
ent  had  his  domicil,  in  cases  of  intestacy. 
The  rW,  as  well  as  the  presence  of  the 
parUea,  confer  jurisdiction  to  decree  dis- 
tribution according  to  tho  law  of  the  domi- 
cil, and  such  a  jurisdiction  is  not  inconsist- 
ent with  international  policy;  but  it  seems 
to  us  that  this  doctrine  can  have  no  applica- 
tion under  the  facts  of  this  case,  where 
there  are  no  creditors  complaining,  and 
where  a  will  disposing  of  the  personalty 
within  the  foreign  juriwliction  has  been  duly 
admitted  to  pr^te.  This  seems  to  be  the 
view  generally  taken  1^  the  Kentucky  de- 
cisions to  which  our  attention  has  been 
called,  and  the  Federal  authorities  seem  to 
.be  of  the  same  tenor.  In  the  case  ol  jEerr 
61  L.  B.  A. 


T.  Jfoom  B  Wheat  665,  6  L.  ed.  101,  tho 
court  said:  "But,  could  it  even  lie  conceded 
that  this  was  personal  property,  it  would 
still  be  property  within  the  state  (rf  Ohio; 
and  we  hold  it  to  be  perfectly  dear  that  Sk 
person  daimiiw  nnder  a  wUl  profed  in  vm 
state  cannot  intermeddle  wiu  vr  sue  for 
the  effects  of  a  testator  in  another  state,  un- 
less the  will  be  proved  in  that  other  stAt^ 
or  unless  he  he  permitted  to  do  so  1^  some- 
law  of  that  state."  In  Btacy  v.  rfcrotW, 
6  How.  44,  12  L.  ed.  337,  the  court  said: 
"It  follows  as  a  necessary  inference  from 
these  well-established  principles  'that,  where- 
administrations  are   granted  to  different 

Sersons  in  different  states,  th^  are  so  Ux 
eemed  independent  of  each  other  that  a- 
judgment  obtained  against  one  will  fumisk 
no  right  of  action  against  the  other,  to  af- 
fect assets  received  by  the  latter  in  virtne- 
of  his  own  administration;  for,  in  contem- 
plation of  law,  there  is  no  privitv  between 
him  and  the  other  administrator,'"— citing 
Story,  Confl.  L.  |  622.  In  Assd  v.  Reed,  81 
Ky.  267.  11  L.  R.  A.  518,  15  S.  W.  526,  tills- 
court  said:  The  probate  of  a  will  is  an 
em  parte  proceeding,  and  essentially  one  im 
rem.  It  determiofv  tho  status  of  the  prop- 
erty. The  order  of  prubate,  while  it  remaina 
in  force  and  not  superseded,  is  binding,  not 
only  upon  the  interested  parties,  hut  is- 
valid  as  to  all  the  world."  In  Mitchell  v. 
Holdar,  8  Bush,  302,  it  was  said:  "It  has. 
been  repeatedly  held  that  the  probate  or  re~ 
jection  of  a  will  by  the  proper  eoart,  having 
the  case  regularly  before  it,  was  like  a  sen- 
tence in  rem,  conclusive  while  it  remained  in 
force  in  the  same  and  all  other  courts,  and 
between  all  persons,  whether  formal  partiea 
to  the  record  or  not."  In  21  Wall.  603,  im 
the  Bruderick  Will  Caee,  mth  nam.  Kielejf  T. 
UeOlynn,  22  L.  ed.  699,  which  came  np  from 
California,  the  supreme  court  of  that  stat^ 
in  an  elaborate  opinion  delivered  by  Judge 
Norton,  said:  "upon  examining  the  deci- 
sions of  the  Supreme  Court  of  the  United 
States  and  of  the  courts  of  the  several 
states,  it  will  be  found  that  th^  have  uni- 
formly held  that  the  principles  established 
in  England  apply  and  govern  cases  arising 
under  the  prouate  laws  of  this  country,  anA 
that  in  the  United  States,  wherever  the  pow- 
er to  probate  a  will  to  given  to  a  pro- 
bate (Murt,  the  decree  of  such  oomi  in 
final  and  conclusive,  and  not  subject,  ex- 
cept on  an  appeal  to  a  higher  court,  to  be 
questioned  in  any  other  court."  We  haT* 
been  cited  to  a  large  number  of  other  eases 
which,  in  effect,  bold  the  same  doctrine ;  and. 
as  the  English  eonrt  had  Jurisdiction,  under 
act  24  ft  25  Vict.,  to  grant  probate  of  the- 
will  of  E.  B.  Newcomb,  all  the  personalty" 
belonging  to  hie  estate  then  situate  in  Eng- 
land vested  In  the  executrix  for  administra- 
tion under  the  English  law,  and  her  liabil> 
ity  as  executrix  can  only  bo  tested  tbat 
law. 

But  it  is  insisted  for  appellee  that,  eveft 
if  it  be  conceded  that  the  English  court  had 
jurisdiction  to  probate  the  will,  such  for- 
eign probate  is  only  ancillary,  and,  after 
the  payment  of  all  dd>ts  and.  other  dainm 
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prorable  agaiiut  tbe  aRtate  Ib  England,  the 
nnonal  representative  of  the  deceased,  un- 
oer  the  law  of  Victoria,  must  hand  over  the 
distributable  residue  to  the  personal  repre- 
■entatire  of  the  deceased,  under  the  law  of 
his  domidl,  and  leave  to  such  representative 
the  diatributi<Hi  thereof  among  the  bene- 
fldariae,  aiid  that  all  persons  who  elidm  a 
•hare  in  the  decedent's  estate  maj  enforce 
their  claims  before  the  tribunals  of  tiia  domi- 
dl ;  citing  Dicey  on  Conflict  of  Laws  in  sup- 
port of  this  contention.  Tlie  effect  of  such 
a  eonstruction  as  this  would  be  to  absolute- 
Ijr  ignore  the  disposition  made  by  testator 
of  his  property.  When  it  is  conceded  that 
the  win  of  testator  is  entitled  to  probate 
in  the  English  court  for  the  purpose  of  dis- 
posing of  personal  estate  located  in  England, 
■t  necessarily  follows  that  such  property 
mnst  BO  and  be  disposed  of  In  aocoruance 
with  the  tenns  of  the  will  itself,  and  cannot 
agsin  be  the  subject  of  litigation  or  adjudi- 
cation in  the  courts  of  the  domicil.  In 
Oov^  of  Rippon,  3  Swabey  k  T.  177,  cited 
in  Jacob,  flaher'a  Digeat.  col.  13,698,  it  was 
Md  that  when  a  BriUab  subject  died 
abroad^  leaving  a  will  executed  in  England, 
ii  was  Immaterial  to  consider  whether  he 
kad  or  had  not  acquired  a  foreign  domicil. 
Ib  Jarmaa  oa  Will^  6th  ed^  the  author 


says  that  the  aet  to- amend  the  law  with  re- 
spect to  willa  of  personal  estate  made 
British  subjects  was  passed  to  obviate  the 
question  arising  between  an  original  and  an 
andtlary  probate;  that  it  a^cts  British 
subjects  only,  and  can  only  be  enforced 
where  the  property  in  quesUon  is  locally  sit- 
tute  within  British  jurisdiction;  that  for- 
^gn  eoufta  are  not  bound  to  reeognixe  th» 
act  in  determining  whether  a  given  instru- 
ment is  a  valid  will  of  personal  property 
within  their  own  jurisdiction,  and  thus  tlw 
personal  property,  British  and  foreign,  of 
the  British  subject,  may  lie  distributable  ao- 
cording  to  two  distinct  laws.  When  it  haa 
been  determined  that  the  English  court  hasr 
by  virtue  of  the  English  law,  JuriadieUoa 
to  probate  the  will  of  a  Britiah  aubjeet  a» 
to  perstmal  estate  located  in  England,  with- 
out n^rd  to  the  place  of  his  domicil,  it  ia- 
a  necessary  sequence  thfut  neither  the  valid- 
ity of  such  will  nor  the  disposition  of  per- 
sonal estate  located  In  Engluid,  covered  bf 
it,  can  be  asaailed  ia  the  eourta  of  Uiia  cona- 
try. 

For  the  reasons  Indicated  herein,  the- 
judgmmt  oppeaUd  from  it  nvermd,  with  In- 
atructioiis  to  the  lower  court  to  dismiss  the- 
amended  petition  of  W.  S.  Kewcomb^  anA 
for  otlier  proceedings  eomiatent  herewitlu 
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V,   

William  SHRIVER. 

(04  N.  J.  U  6S0.) 

t*  ff4Mi4  re»«d«  by  aeeretlon  After  Ii 
kadi  bcCN  wasUc4  away  belooga  to  tbe 
erlsinal  proprietor. 

a.  Arerctlons  on  ihe  sewifcore  belons 
tm  the  orlvlaal  owner  of  the  Main- 
land, and  not  to  bla  remots  grantee,  sl- 
tfcousta  tba  latter'a  tract  whan  be  obtsloed 
tltls  tbereto  extended  to  ibe  line  of  ordlnsrj 
blgb  tide.  If  tbe  tract,  when  eonvejed  bj  the 
erlflnal  owner,  did  not  extend  to  that  line, 
but  waa  cot  off  from  tbe  abore  bj  Intervening 
land  to  whldi  title  waa  retained  by  the  grao- 
ter,  bat  wbidi  baa  dace  been  washed  awajr. 

Ck.  aM  Dtooa  mU  <MMmB,  dlt- 
eeal.) 

(Jnae  18,  IMM.) 


■on^^Wffbt  to  follow  oeerttiont  oorota  4iv^ 
aien  Mm  preofotitlir  aoiOwtorgoA  by  tho  oottwa 
e/  tko  water. 

Tbe  deelBlons  opoa  this  aohjaet  are  very  few. 
bat  tbe  qoeatlon  seems  to  bave  occasioned  tbe 
eearta  aeedleaa  difflealty.  Tbe  aubjeet  of  aeere* 
tlona  primaritr  relates  to  tbe  adjnatment  of 
rigbta  between  tbe  owner  of  tbe  water  bed  and 
tbe  adlelnlng  opland.  Tba  role  ia  that  where 
tbe  beudarr  Is  tbe  water  line  a  gradoal  In-^ 
rerecptlble  Camatioa  of  land  will  not  ebange 
tbe  beaadary.  bat  it  wUl  atlll  remain  at  tbe  wa- 
ter liaa.  Atao  that  If  a  portion  of  the  land  la 
aoddaalj  sobmerged  tbe  owner  will  not  lose  his 
title  If  the  original  boondarles  caa  be  traced 
U  L.R.  A. 


EKKOR  to  the  Suprema  Court  to  revlair  » 
judgment  In  favor  of  defendant  in  an 
action  brought  to  recover  poaaeaslon  of  cer- 
tain real  estate.  Reveroea, 
The  facts  are  atated  in  the  opinion. 
Mr.  D.  J.  Paaaoaat  for  jdaiutiff  fa  of- 
ror. 

Meoaro.  Albart  A.  Howell,  ■unnol  W- 
Beldoa,  and  S.  K.  Overt  for  dofendaat  in 
error t 

Wlien,  if  ever,  tbe  Ocean  Oitf  Aasociatioia 
owned  the  land  between  lot  849,  aa  delineat- 
ed on  the  map,  and  the  ocean,  its  easterly 
houndary  was  the  ambulatory  line  of  higlb 
water  of  the  Atlantic  ocean.  The  strip  im- 
mediately oceanward  of  it — ^tliat  Is,  the  land 
between  high  and  low  water  marlca-waa  the- 
absolute  property  of  the  state. 

Arnold  V.  iSundy,  fl  N.  J.  L.  1, 10  Am.  Dec 
850 1  Qough  v.  BoU,  22  N.  J.  L.  441.  23  N.  J. 
L.  6241  tftcMKf  T.  Faferaon  AH.B,  Co.  34 
N.  J.  L.  032,  3  Am.  Rep.  2«0. 


and  tbe  land  reforms  wltbln  a  reasonable  time. 
See  noto  to  Chicago  v.  Ward  (III.)  88  L.  R.  A. 
849.  Tbe  doctrine  waa  gradnally  expandeA 
and  applied  to  the  Battlement  of  titles  on  the 
opposite  aides  of  atreama  whicb  originally  ax- 
tended  to  tbe  centera.  In  auch  cases  where  tbe 
bed  of  tbe  river  gradually  ehengea,  adding  land 
on  one  aide  and  taking  It  from  the  other,  the 
dlvlBlon  line  la  atlll  tba  ceoter  of  tba  atream. 

TbOBi  where  a  pmrtloa  of  an  lalaad  la  waabed 
awajr,  and  aecretioaa  Cormlog  from  tbe  mala 
land  extend  over  tbe  plaee  where  aoeb  portloa 
atood.  tbejr  win  belong  to  the  owner  of  the  ahorr 
land,  and  not  to  the  owner  of  tbe  leland.  Boae- 
T.  RnaaeU,  M  Ha  SOB.   And  tke-^lacipto|  eC 
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"tha  twniidaiy  of  this  riparian  strip  ia 
movable,  and  as  it  advances  inward,  if  it 
-does,  by  gradual  ateps,  private  ownership  ia 
absolutely  destroyed  to  the  extent  of  such 

deration  v.  Brown,  4  Barn,  ft  C.  485;  Re 
Bull  d  S.  R.  Co.  6  Mees.  ft  W.  327. 

I'here  are  numerous  authorities  to  the  ef- 
fect that  where  land  is  oversowed  by  the  vio- 
lence of  the  sea,  but  again  reappears,  it  riuill 
tie  returned  to  the  original  owner.  Under 
circuinfltancea,  not  defined,  this  is  tiie  dictum 
-of  a  number  of  learned  treatises  of  antiqiti- 
ty.    But  nowhere  has  that  dictum  been  ap- 

filied,  or  considered  applicable,  when  the 
and  so  made  was  attached  to  fast  land, 
which,  at  the  time  of  the  accretion,  was  not 
"the  property  of  the  original  owner,  unless, 
perhaps,  the  changes  were  by  rapid  strides 
and  not  by  imperceptible  progress. 

Mulry  v.  Norton,  100  N.  Y.  424,  63  Am. 
Kep.  206,  3  N.  E.  581. 

The  land  which  has  been  attached  to  de- 
"fendant's  lot  by  gradual  formation  or  grad- 
ual recession  of  the  sea  is  his  proper^. 

Ilea  V.  Titrborough,  3  Bam.  ft  0.  91; 
Atty.  Gen.  v.  Ree»,  4  DeO.  ft  J.  55;  Neto  Or- 
lewna  v.  United  States,  10  Pet.  662,  9  L.  ed. 
573;  Jfelmuka  T.  /oufo,  143  U.  S.  359,  36  h. 
«d.  186,  12  Sup.  Ct  Rep.  396;  Lovingaton  v. 
St.  (Jlair  County,  64  Dt.  S6,  16  Am.  Rep. 
■516;  Cook  v.  Burlington,  30  Iowa,  04,  6  Am. 
Rep.  649;  Benson  v.  Morrow,  61  Mo.  352; 
Utevena  v.  Pateraon  d  N.  R.  Co.  34  N.  J.  L. 
532,  3  Am.  Rep.  269 ;  Camden  d  A.  Land  Co. 
T.  Lippinoott,  45  N.  J.  L.  406;  Welles  t. 
Baitejf,  66  Conn.  292, 10  Atl.  605. 


-that  case  was  followed  In  Naylor  v.  Cox,  114 
Ho.  282.  21  8.  W.  589 ;  Bee«  t.  McDsnlel,  115 
Mo.  146,  21  8.  W.  918 ;  and  Cox  v.  Arnold,  129 
Ho.  88T,  81  8.  W.  692. 

But  It  has  been  held  that  where  the  bank  of  a 
Tlrer  Is  suddealj  washed  away  Its  owner  does 
aot  lose  bla  title  to  tbe  locus  in  quo,  but  If  nib- 
aequentlj  land  Is  formed  In  tbe  stream  over 
the  place  whsre  the  land  formerly  was.  be  will 
have  the  title  to  It,  and  soch  title  cannot  be 
claimed  by  the  owner  of  an  Island  on  the  oppo- 
site side  of  tbe  river  in  uiother  state,  by  tbe 
mere  fact  that  the  land  Is  attached  by  accre- 
41mi  to  lacb  Island  In  tbe  procesB  of  formatloo. 
Tba  right  of  accretion  to  an  Island  In  a  river 
cannot  be  so  extended  lengthwise  of  the  river 
as  to  exclude  riparian  proprietors  above  or  be- 
low such  Island  from  access  to  the  river  as  such 
riparian  proprietors.  St.  Louis  v.  Bats,  138 
V.  8.  226,  84  L.  ed.  941,  11  Sup.  Ct.  Rep.  337, 
Affirming  Ruts  v.  Seeger,  33  Fed.  Rep.  168. 
-Bat  in  that  ease  It  appeared  that  tbe  Island 
■was  a  mere  mass  of  alluvial  deposits,  and  had 
traveled  for  more  than  a  mile  from  one  state 
into  another ;  and  tbe  court  said  that  In  such 
a  case  tbe  law  of  title  by  accretlMi  can  have 
no  application,  for  its  progress  Is  not  Imper- 
>ceptlble  In  a  legal  sense.  Wbere  the  stream  or 
water's  edge  la  not  the  boundary,  the  rule  does 
■not  apply. 

Thus,  wbere  a  plat  is  made  of  upland  and 
-land  beneath  the  water,  and  land  Is  sold  with 
reference  to  the  plat,  the  fact  that  the  shore 
Aa  washed  away  until  Interior  land  becomes 
riparian  will  not  give  It  tbe  riparian  right  of 
reclaiming  the  land  lying  beneath  tbe  water 
and  sold  to  third  parties  acoording  to  the  plat. 
-Qlibert  v.  Bldridge,  47  Ulan.  810,  18  U  B.  A. 
Sll.  40  N.  W.  679. 
SI  L.  R.  A. 


Brbobs  ahd  Appuu  i^Din^ 

Depna,  Ch.  J.,  delfvered  the  opinion  ef 

the  court: 

This  was  an  aeUon  of  ejectment  brought 
by  the  Ocean  City  Assodation  against  Wil- 
liam Shriver  to  recover  possession  of  a  lot 
of  land  in  Ocean  City  lying  between  Ocean 
avenue  and  the  Atlantic  ocean.  The  Ocean 
Cit7  Aaiociation  is  an  incorporated  land 
company.  In  1880  it  purchased  a  tract  con- 
taining several  thousand  acres  of  wholly  ub- 
improved  land,  lying  between  Peck's  beach, 
in  the  county  of  Cape  May,  and  the  Atlantfe 
ocean.  On  this  tract  a  summer  resort 
known  as  "Ocean  City"  has  grown  up. 
Shortly  after  the  purchase  the  association 
had  a  map  made  from  a  survey  made  by  one 
Lake.  The  map  was  lithographed,  and  a 
copy  tiled  in  the  office  of  tte  clerk  of  Cape 
May  county,  and  some  lots  were  sold  the 
association  by  reference  to  it.  In  1883  the 
association  caused  a  more  extensive  map  or 
plan  to  be  made  by  Lake,  which  was  litho- 
graphed, and  a  copy  also  filed  in  the  clerk's 
office.'  By  the  map  of  1880  it  appeared  tliat 
there  was  a  considerable  apace  of  undivided 
land  lying  between  that  portion  of  the  asso- 
ciation's property  and  the  Atlantic  ocean. 
On  this  map  Ocean  avenue  was  delineated 
practically  parallel  with,  and  some  distance 
from,  the  ocean.  Streets  were  delineated  ex- 
tending from  Ocean  avenue  westerly,  among 
which  Sixth,  Seventh,  Eighth,  and  Ninth 
streets  only  are  material  to  this  case.  On 
the  map  of  1880  Ocean  avenue  was  delineat- 
ed only  as  far  as  Eighth  street.  The  prem- 
ises which  have  given  occasion  to  thi?  liti; 
gatifm  frout  on  Ocean  avenue^  and  lie 

This  Is  further  lllastrated  by  accretions 
across  side  lines. 

Thus,  In  Mulry  V.  Norton,  100  N.  T.  424.  63 
Am.  Bep.  206,  8  N.  B.  681,  Affirming  29  Han, 
000,  It  Is  said  tbatt  however  aeeretlons  may  be 
commenced  or  continued,  the  right  of  one  owner 
of  uplands  to  follow  and  appropriate  tbem 
ceases  when  tbe  fornjatlon  peases  laterally  the 
line  of  bis  conterminoas  neighbor.  In  that  caes 
a  bar  separated  from  tbe  main  land  by  a  lagoon 
was  claimed  as  accretion  by  the  owner  of  tbe 
portion  of  the  bar  where  the  formation  began. 
It  appeared  that  tbe  bar  merely  replace^  a 
formation  which  bad  been  in  part  washed  away, 
and  tbe  court  said  that  the  owner  of  the  nucleus 
of  the  bar  could  not,  even  If  the  process  of  Its 
enlargement  and  extension  was  effected  by  ac- 
cretion, claim  beyond  the  point  where  such  ac> 
cretlon  began  to  pe  adjacent,  to  the  property 
of  sdjotning  owners. 

II  the  role  does  not  apply  where  the  water  Is 
not  the  boundary,  It  cannot  be  applied  wbere, 
by  tbe  action  of  the  water,  tbe  riparian  land 
is  all  washed  away  until  the  water  reaches  non- 
rtparlan  lands.  What  Is  there  In  this  situation 
to  destroy  the  title  of  tbe  former  riparian  own- 
er? As  between  blm  and  bis  Inland  neighbor 
his  tlUe  IS  still  Intact,  although  bis  land  lies 
In  the  bottom  of  the  river.  When,  therefore, 
the  land  can  >»  reclaimed,  either  naturally  or 
artlflclally.  It  would  seem  tbat  It  belongs  to 
ibe  former  owner.  And  so  Is  tbe  wel|ftt  aC  an- 
thority  supporting  Ocbak  Citt  Asso.  v.  Snet- 
vaa. 

Where  laud  Is  so  situated  on  a  river  bend 
that  the  current  washes  away  a  portion  of  It 
tintll  former  nonriparian  land  beoomts  ripar- 
ian, and  then,  beginning  on  the  shore  of  the 
latter,  the  land  reforms  until  it>extcQ(ULaeross 
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-tireen  EighUi  and  Ninth  streets.  On  tlie 
tnmp  of  1883  Ocean  avenue  is  delineated  as 
■cjttending  beyond  Eighth  street  down  to 
Fourteenth  street,  crossing  Eighth,  Ninth, 
■and  Tenth  streets,  and  the  other  streets  be- 
low. On  tbal  map  la  delineated  a  line  of 
4kilgh  water  in  18S2.  That  high-water  line  is 
•located  about  250  feet  east  of  the  easterly 
tine  of  Ocean  avenue,  and  between  that  line 
■and  Ocean  avenue  appears  a  space  of  un- 
plotted  land — land  which  had  not  been  laid 
■out  in  lots  for  sale.  This  map  was  used  as 
the  sales  map.  By  a  deed  bearing  date  Octo- 
iber  20,  1884,  the  association  conveyed  lot 
No.  849  to  one  Henry  B.  Howell.  This  lot 
■is  on  the  westerly  side  of  Ocean  avenue,  be- 
•tween  Ninth  and  Tenth  streets.  It  had,  be- 
tween it  and  the  Atlantic  ocean,  Ocean  avc- 
■nue,  and  also  the  strip  of  unimproved  or  un- 
plotted  land  between  that  avenue  and  the 
-ocean.  Tlie  description  of  the  premises  con- 
vened to  Howell  is  as  follows:  "All  that 
-certain  lot  or  piece  of  ^und  situate,  Ijrlnff, 
and  being  iu  Ocean  City,  on  Peek's  beai£, 
Upper  Cape  May  township,  Cape  May  coun- 
tf,  state  of  New  Jersey,  and  numbered  84?) 
in  section  C  on  the  plan  of  lots  of  the  said 
■Ocean  City  Association.  Beginning  on  the 
northwesterly  side  of  Ocean  avenue,  at  the 
-distance  of  one  hundred  and  fifty  feet  south- 
westerly from  the  southwesterly  line  of 
Ninth  street,  containing  in  front  or  breadth 
■on  the  said  Ocean  avenue  fifty  feet,  and  of 
■that  width  extending  northwesterly,  between 
lines  parallel  with  the  said  Ninth  street,  one 
^hundred  and  thirty-five  feet,  to  a  fifteen-feet- 
wide  street."  It  is  manifest  from  this  de- 
scription that  the  sale  to  Howell  was  made 


by  reference  to  the  map  of  1883.  Howell, 
by  deed  dated  April  21,  1895,  conveyed  this 
lot  to  Shriver,  the  defendant  in  this  suit, 
by  the  same  description ;  that  is,  of  a  lot  on 
the  northwesterly  side  of  OceRn  avenue. 
Both  parties  claim  title  by  accretion.  It 
will  be  assumed  that  the  alluvial  deposits 
that  changed  tlie  line  of  high  water  were 
such  as  by  the  common  law  would  extend  the 
title  of  a  riparian  owner  to  the  line  of  high 
water  as  it  was  at  the  commencement  of  this 
suit.  The  material  proposition  for  consid- 
eration is  which  of  these  parties  is  by  law 
entitled  to  the  increment  alluvion.  The 
call  in  the  deed  for  Ocean  avenue  as  a  boun- 
dary carried  the  grantee's  title  to  the  middlo 
line  of  the  avenue.  Baiter  v.  t/ona«,  39  N. 
J.  L.  469,  23  Am.  Rep.  229.  The  avenue,  as 
delineated  on  the  map,  is  a  fixed  monument 
in  the  description  in  the  deed;  and  in  that 
respect  it  differs  from  a  boundary  on  the 
ocean,  where,  by  force  of  the  description  it- 
self, tile  title  of  the  grantee  will  advance 
or  recede  as  the  line  of  high  water  changes 
from  time  to  time,  and  he  will  bold  by  tlid 
same  boundary,  including  the  accumulated 
soil  that  has  arisen  from  alluvial  formations. 
Boration  v.  Brovm,  4  Barn.  &  C.  485;  Rem 
V.  Yarhorough,  3  Barn.  &  C.  91;  B.  C,  in 
House  of  Lords,  sub  nom.  Oifford  v.  Yarbor- 
ough,  5  Bing.  Ill3;  Camden  <£  A.  Land  Co.  v. 
hippmcolt,  43  N.  J.  L.  40S.  There  is  evi- 
dence that,  when  the  map  of  1880  was  mad^ 
Ocean  avenue  was  actually  laid  out  on  the 

ground  above  high  water;  but  on  that  map 
cean  avenue  did  not  extend  below  Eighui 
street.  The  testimony  ia  confiictins  witn  re- 
spect to  the  line  of  ordinary  high  tide  ia 


tbe  former  line,  the  nonrlparlan  owner  will  not 
ite  entitled  to  claim  the  whole  of  it.  but  can 
foUuw  It  unljr  to  the  former  dlvisluu  line  be- 
tween the  two  estates.  If  the  effect  of  such  divi- 
sion will  be  to  give  the  former  riparian  owner 
ifals  orislnal  water  front.  Crandal  v.  Allen,  IIS 
Ho.  408.  22  L.  R.  A.  691,  24  8.  W.  172. 

A  riparian  owner  will  not  lose  his  property 
and  the  right  to  accretions  b;  the  temporary 
-enculflnf  of  the  property  by  a  violent  storm,  If, 
•ooa  after  the  subsidence  of  the  storm,  accre- 
tions begin  to  form  on  what  has  become  the 
-Asia  llne^  wUeh  restores  such  owner's  property 
aad  eatrlea  tht  line  further  out  Into  tbe  water, 
-dale  V.  Klasle,  80  III.  132. 

In  Hlnton  v.  Steele.  125  Ho.  181,  28  S.  W. 
74S,  a  riparian  owner  recovered  land  reformed 
■pon  a  place  formerty  occupied  \tj  land  waAed 
away,  as  against  the  claims  of  an  adjoining 
owner  who  Insisted  that  the  formation  com- 
Beaced  against  his  land.  But  the  decision 
toned  more  apon  tbe  finding  of  the  Jury  than 
mjtm  the  law  Involved. 

The  opposite  doctrine  originated  In  a  Metim 
la  a  Connectlont  case. 

In  Welles  v.  Bslley,  S5  Conn.  292.  10  Atl. 
MS,  It  waa  held  that  when  the  river  has  grad- 
ually washed  sway  all  of  the  tract  belonging 
to  one  person,  and  continues  fo  change  la  that 
-direction  ontU  it  has  worked  so  tar  Into  the 
land  of  bis  sdJolning  owner  that  all  of  tbe  land 
■of  the  former  and  part  of  that  of  the  latter 
la  now  on  tbe  other  side  of  the  river,  the  title 
-of  the  tatter  will  not  stop  at  the  place  of  his 
-old  division  line,  bat  he  will  contlDue  to  follow 
tbe  river,  and  he  will  remain  s  riparian  own- 
<«r,  although  by  so  doing  he  absorbs  land  for- 
merly belonging  to  the  other  owner.  Hm  court 
.61  L.  B.  A. 


In  deciding  tbe  case  says  If  a  partleular  tract 

Is  entirely  cut  off  from  the  river  by  an  Inter- 
vening tract,  and  the  laterveulag  tract  should 
be  gradually  washed  away  until  tbe  remoter 
tract  Is  reached  by  the  river,  the  latter  tract 
will  become  riparian  as  much  as  If  It  hsd 
been  originally  sucb.  All  original  lines  snb- 
merged  by  tbe  river  have  ceased  to  exist ;  tbe 
river  Is  Itself  a  natural  boundary,  and  every 
changing  condition  of  the  river  In  relation  to 
adjoining  lands  is  treated  as  a  natural  relatloa, 
and  la  not  affected  In  any  manner  by  tbe  rela- 
tions of  the  river  and  the  land  at  any  former 
period.  If,  after  washing  away  tbe  Interven- 
ing lot.  It  should  encroach  upon  tbe  remoter 
lot.  and  should  then  begin  to  change  Its  move- 
ment In  tbe  other  direction,  grs^ually  restor- 
ing what  It  bad  taken  bom  the  remoter  lot  and 
finally  all  that  had  been  takm  from  the  Inter 
vening  lot,  the  whole,  by  tbe  law  of  aceretlon« 
would  belong  to  the  remoter,  bnt  now  proxi- 
mate, lot. 

And  the  doctrine  ha*  been  dlstlaetly  applied 
In  Kansas,  where  It  U  held  that  where  land  be- 
tween a  nonrlparlan  owner  and  tbe  river  Is 
washed  away  so  that  his  land  becomes  riparian, 
after  which  it  reforms  along  his  line  until  all 
of  his  land  and  a  part  of  tbe  adjoining  land  Is 
restored,  his  rights  as  a  riparian  owner  are 
not  destroyed  by  the  restoration  of  his  tract, 
but  he  is  entitled  to  follow  the  accretion  to  the 
river  bank  to  tbe  exclusion  of  the  right  of  the 
owner  formerly  Intervening  between  blm  and 
the  river.  Peuker  v.  Canter  (Kan.)  63  Pac. 
fllT.  The  court  places  Its  ruling  upon  Welles 
V.  Bailey ;  dlsawroTlnc  Ocaix  Cirx  Asso.  v. 
SHB1VB&  P.  r. 
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]8S^4.  There  is  evidence  that  the  ocean, 
after  1880,  gradually  worked  inland,  cany- 
lag  awiiy  the  araiue,  or  part  of  it,  in  front 
of  lot  No.  849,  and  that  In  1896  the  ordinary 
high  water  came  up  to  this  lot  In  1897  the 
ocean  began  to  recede,  and  the  map  of  the 
ripariaji  commiBsionera  indicates  a  oigh-wa- 
ter  line  in  Ocean  avenue.  On  the  3d  of  Au* 
gust,  1807,  Shrivel  obtained  a  grant  from 
the  riparian  commiBsionert  covering  in 
terms  a  strip  of  land  50  feet  in  widu  be- 
tween the  extended  lines  of  the  lateral  bonn- 
dariea  of  lot  Ko.  849  from  the  high-water 
line  as  indicated  by  the  oommlaaionerB  to 
the  commisfiioners'  exterior  line»  a  distance 
of  9S5  feet.  This  suit  was  commenced  in 
1898.  The  controversy  concerns  the  title  to 
the  strip  uf  land  within  the  description  of 
tlie  riparian  grant,  50  feet  wide,  extending 
from  the  westerly  side  of  Ocean  avenue, 
eaaterly  about  ISO  feet  I  have  above  as- 
sumed the  adwnee  of  high  m'w  to  or  upon 
the  lot  849  at  the  times  abuve  mentioned, 
but  there  is  little  evidence  with  respect  to 
the  line  of  ordinary  high  tide  before  1897. 
The  distinction  between  the  waters  by  the 
action  of  the  sea  overflowing  lands,  and  the 
line  of  ordinary  high  tide,  is  of  importance 
in  deciding  the  problem  involved  in  tnis  case. 

Althou^  tlie  call  in  the  deed  from  tlie  as- 
aodation  to  Howell  is  for  Oeean  avenue  as  « 
fixed  monument,  I  do  not  oonridor  that  fact 
decisive  in  this  case.  The  doctrine  of  dere- 
liction and  accretion  depends  upon  principles 
that  are  peculiar  to  that  subject  The  right 
to  alluvion  depends  upon  the  fact  of  the  con- 
tiguity of  the  estate  to  the  water,  and,  to 
give  a  right  to  accession  and  accretion,  there 
must  be  an  Mtate  to  which  tlw  aooesalon  can 
atUch.  8aul^  r.  Bhephvrd,  4  Wall.  502,  18 
L.  ed.  442.  The  doctrine  whereby  title  is  ac- 
quired by  accretion  is  founded  on  the  prin- 
ciple of  compensation.  The  proprietor  of 
lands  having  a  boundary  on  the  sea  is 
obliged  to  accept  the  alteration  of  bis  boun- 
dary by  tlie  changes  to  which  the  shore  is 
subject  He  is  subject  to  loss  by  the  aame 
nfeans  that  may  add  to  his  territoiy,  and,  as 
ho  Is  without  remedy  for  his  loss,  so  he  Is 
entitled  to  the  gain  which  may  arise  from 
alluvial  formations.  This  rule  is  vindicat- 
ed on  the  principle  of  natural  justice  that 
he  who  Buatains  Uie  burden  of  losses  imposed 
by  the  contiguity  of  waters  ou^ht  to  receive 
whatever  benefits  they  may  bring  by  accre- 
tion. Biu%k^  T.  Ogden,  2  Wall.  57.  17  L.  ed. 
818;  1  Am.  k  Eng.  Ene.  Iaw,  2d  ed.  p.  470, 
■ote  1.  Lands  gained  from  the  sea  are  per 
mUuoioMm  (or  land  washed  up  1^  the  aea) 
and  per  relMttfonom  (derelict  land  or  land 
left  dry  1^  the  retirement  of  the  aea) .  Hall, 
Kights  of  Crown,  108.  The  doctrine  of  ac- 
cretion applies  in  both  these  instances;  for, 
as  was  said  by  Lord  Hale, " 'there  is  no  allu- 
vion without  some  kind  of  reliction,  for  the 
aea  shuU  out  itself.'"  Id.  114.  There  is 
another  condition  under  which  the  doctrine 
«f  accretion  is  presented;  that  Is,  of  ground 
once  lerra  firma,  but  dnce  flooded,  which 
baa  been  reooTered.  Mr.  Califs  puts  this 
caae:  'The  sea  overflows  a  fleld  where  di- 
vers men^a  grouada  ll<^  promiscuously,  and 
<1  L.  B.  A. 


there  continueth  so  long  that  the  aame  is  re- 
counted parcel  of  tiie  sea;  and  then  aftar 
ma^y  years  the  sea  goes  back  and  leave*  the- 
same,  but  the  grouiulB  are  ao  defaced  as  the- 

bounds  thereof  be  clean  extinct,  and  grown 
out  of  knowledge,  it  may  be  the  King  shall 
have  those  grounds;  yet  in  histories  I  And 
that  iNilus  every  year  so  overflows  the- 
grounds  adjoining  that  their  bounds  are  de- 
faced thereby,  yet  they  are  able  to  set  then* 
out  by  the  art  of  gecmietry."  CalUs,  Sew- 
ers, p.  51.  To  which  Mr.  Halt  aays:  "At 
this  dav  it  may  be  concluded  that  the  former 
ownership  may  be  identified  1^  menguratiaB^ 
so  that  if  the  sea  suddenly  swallow  up 
acres,  and  after  several  years  leave  20  aciea 
dry,  the  10  acres  may  be  reclaimed  by  ad- 
measurement; but  then  the  locality  must  be- 
proved."  Hall,  Rights  of  Crown,  130.  Tbr 
common  law  is  stated  in  Hale's  De  Jure 
Maris  in  these  words:  "If  a  subject  hath 
land  adjoining  the  sea,  and  tiie  violence  oS 
the  sea  swallow  it  up,  but  so  that  yet  there 
be  reasonable  marks  to  continue  the  notioe 
of  it,  or,  though  the  marks  be  defaced,  yet  if, 
by  situation  and  extent  of  quantity,  and. 
bounding  upon  the  firm  land,  the  same  eaik 
be  known,  though  the  sea  leave  this  land 
again,  or  it  be  by  art  or  industry  regainsdr 
the  mbjeet  doth  not  lose  his  propriety. 
.  .  .  But  suppose  the  inundation  of  tne- 
sea  deface  the  marks  and  boundaries,  yet,  if 
the  certain  extent  or  contents  from  the  land 
not  overflown  can  be  evidenced,  though  tlw- 
bounds  be  defaced,  yet  it  shall  he  returned 
to  the  owner,  according  to  those  quantities 
and  extents  that  it  formerly  bad.  Only,  If 
any  man  be  at  the  charge  of  Inning  of  it  It 
seems,  by  a  decree  of  Sewers,  he  may  bold  it 
till  he  be  reimbursed  his  charges,  as  was- 
done  in  the  Case  of  BumeUt  before  allMed. 
But,  if  it  he  freely  left  again  by  the  reflux 
and  recess  of  the  sea,  the  owner  may  have 
his  land  as  before,  if  he  can  make  it  out 
where  and  what  It  was;  for  he  cannot  lose 
his  propriety  of  the  soil,  though  it  be  for  a. 
time  become  part  of  the  sea."  Hargrave*» 
Law  Tracts,  16,  16,  17.  Lord  Justice  Lind- 
ley,  speaking  on  ihU  subject  in  1878,  said: 
"Our  own  law  nu^  be  traced  back,  throng 
Blaekstone,  Hale.  Britton,  Fleta,  and  Brae- 
ton,  to  the  Institutes  of  Justinian,  from 
which  Bracton  evidently  took  his  exposi- 
tion of  the  subject"  Fotter  v.  Wright,  L. 
K.  4  C.  P.  Div.  438,  446.  "The  principle 
laid  down  by  Lord  Hale,  that  the  party  who 
BuiTers  the  loss  shall  be  entitled  also  to  the 
benefit,  governs  and  decides  the  question." 
Alderson,  B.,  in  Re  Hull  d  8.  R.  Co.  5  Mees. 
ft  W.  33.3.  ^eto  Orleans  v.  United  Btatee  is. 
the  leadiiw  ease  la  this  country.  The  court 
there  saldt  "The  question  is  well  settled 
at  common  law  that  the  person  whose  land 
is  bounded  by  »  stream  of  water  which 
changes  its  course  gradually  by  alluvial  for- 
mations  shall  still  hold  by  the  same  bound- 
ary, including  the  accumulated  soil.  NO' 
other  rule  can  be  applied  on  just  principlca. 
Every  proprietor  whose  land  is  thus  bounded 
is  subject  to  IfM*  1^  the  same  means  wfaiek 
may  add  to  his  territory,  and.  aa  he  ie  with- 
out  remedy  for  hi^w^^^l^^^f^ 
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aot  bfl  held  aocwiiiitaltle  for  bii  gain.**  10 
fet  eCS,  9  L.  ed.  S73;  Jone$  v.  8oulard,  24 
How.  41,  16  L.  ed.  004;  Banka  v.  Ogden.  2 
Vail.  67.  17  L.  ed.  818;  Saulet  t.  Shepherd, 
-4  Wall.  602,  18  ed.  442;  St.  Otoir  County 
T.  Lumngato»,  23  Wall.  46,  23  L.  ed.  69 ; 
/eria  v.  Huat  Omaha  Land  Co.  134  U.  8.  178, 
■SS  U  ad.  872,  10  Sup.  Ct.  Rep.  618. 

To  entitle  a  proprietor  to  the  right  of 
«retioB,  he  muat  be  a  riparian  owner,  and 
hie  land  muat  adjoin  the  line  of  ordinary 
Ugh  tide.  In  Fttegerald  v.  Fawue  thu 
'COurt  held  that  a  strip  of  land  4  feet  in 
vidth  interpoeed  between  the  lands  of  an  ad- 
Jaount  prourietor  and  the  water  deprived  the 
latter  of  tlie  rights  of  a  riparian  owner,  al- 
tbough  that  strip  waa  conrqred  for  us*  and 
enjoyment  for  purposes  of  fishing.  46  N.  J. 
I*  636.  So,  also,  if  a  strip  of  lutd,  however 
«nwll,  intervene  between  the  premises  con- 
Teyed  and  the  water  at  ordinary  high  water, 
the  owner  will  not  he  entitled  to  tne  accre- 
tion. Sautet  V.  Shephent,  4  Wall.  502.  18 
U  ed.  442;  Eaat  Hampton  v.  Kirk,  84  N.  Y. 
'tlA.  And,  as  between  vendor  and  vendee, 
tlw  right  to  alluvion  depends  upon  the  eon- 
'ditioii  of  the  land  at  the  time  of  the  transfer 
«f  the  legal  title.  Oould,  Waters,  {  156. 
In  Johnston  v.  Jonea  the  h«te  were  these: 
<)ne  Itobert  A.  Kinzie  was  the  owner  of  a 
tract  uf  land  tltuato  in  the  bend  of  the  Ch.- 
'CagD  r)\-er.  In  February,  1833,  he  laid  out 
An  addition  to  the  town  of  Chicago  upon 
tilts  fractional  section,  and- made  a  plat  of 
tlw  same,  which  mu  reoorded  in  the  record- 
er's office  of  the  ooun^  on  the  18th  day  of 
January,  1834.  On  this  plat  lots  Nos.  34 
«]id  35  were  delineated  as  water  lota.  John* 
•tun,  plaintiff  in  tlie  ejectment,  was  the  own- 
«r  of  No.  34;  Jones,  the  defendant,  of  No. 
46.  The  conUoversy  between  them  was  with 
rcHpect  to  the  title  to  alluvion  that  had  been 
VbAile  by  the  euttins  of  a  new  channel  in  the 
river.  September  1,  1834,  Kinisie  oonv^ed 
to  Jones,  describing  the  lot  as  being  water 
lot  Ko.  35,  ete.,  "agreeably  to  the  town  plat 
revorded,"  ete.,  "to  which  reference  may  lie 
kad  if  neressary."  On  the  22d  of  October, 
1K3S,  Kinzie  conveyed  to  Johnston,  the 
plaintiff,  lot  Xo.  34 ;  describing  it  as  a  wa- 
ter lot,  and  by  the  same  reference  to  the 
town  p'at.  In  1833  the  government  cora- 
nteuoea  the  eonstruetion  of  the  harbor  of  the 
«ity  by  the  erection  of  two  piers,  the  effect  of 
which  was  to  turn  the  river  from  ite  sweep 
southerly  across  the  sand  bars  to  the  waters 
of  Uie  Iflke  between  the  two  piers.  After 
the  conittrurtion  of  the  harbor  and  extenaiou 
of  the  pierM,  the  nhore  was  greatly  changed ; 
the  firm  land  hnving  increased  by  the  wash- 
itttc  of  sand  and  earth  and  the  recession  of 
the  waters  to  the  extent  of  some  1,200  feet 
in  width.  Tlw  parties,  respectively,  claimed 
title  to  Uwir  share  of  the  increment.  In  de- 
termining this  question  the  court  held  that 
the  true  rule  was  to  ascertein  whether  the 
lot  claimed  by  the  plaintiff  had  any  water 
front  at  the  time  the  deed  under  which  he 
claimed  was  executed,  and  not  at  the  time 
when  the  lot  wae  originally  laid  out.  There 
was  an  inatruvtion  by  the  oourt  on  the  as- 
•waption  that  lot  Mo.  34  should  be  located 
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on  the  ground  as  of  tho  time  of  the  mmy 
and  plat  of  February,  1833,  some  two  yean 

and  nine  months  previous  to  the  conx-eyance 
to  the  plaiiitilT,  and  not  the  date  of  Ibe  con- 
veyance, and,  if  at  that  Ume  the  dividing 
line  between  34  and  36  would  strike  the  lake 
north  of  where  the  north  pier  in  the  harlior 
was  subsequently  built,  the  plaintiff  would 
iw  enabled  to  talce,  under  his  deed,  not  only 
lot  No.  34,  as  laid  down  on  the  plat,  but  alt 
subsequent  accretions  by  alluvion  or  derelic* 
tion,  whatever  might  be  the  extent  of  the 
new-formed  land.  This  instruction  was  held 
erroneous,  tlie  court  saying:  "The  true  an- 
swer to  the  position  assumed,  and  which 
governed  the  trial  below,  is  that  the  water 
boundary  on  the  lake  is  to  he  deemed  tht 
true  southern  boundary  of  the  lot  at  the 
date  of  the  conveyance;  that  alluvial  acer«- 
tious  since  the  date  of  the  deed  belong  to  the 
plaintiff,  as  owner  of  adjoining  land;  and 
that  past  accretions  belong  to  the  then  own- 
er. 18  How.  ISO,  IS  L.  ed.  320.  The  same 
case  was  again  before  the  court,  and  it  was 
held  that  the  right  which  the  owner  of  a 
water  land  haa  to  the  accretion  in  front  of 
it  depends  upon  ite  condition  at  the  date  of 
the  deed  whicli  con%'eyed  to  him  a  l^al  title, 
and  cannot  be  carried  back  to  the  date  of  a 
title  bond  previously  assigned  to  him,  under 
which  he  procured  the  deed.  1  Black,  209- 
221,  17  L.  ed.  117.  In  Banka  v.  Ogden,  8 
Wall.  57.  17  L.  ed.  818,  the  defendant  be- 
came the  owner  of  a  blodc  or  lot  bounded  hy 
a  street  on  the  McKeazie  plat.  McKeniEle^l 
title  sulmequentty  devolved  on  Banks.  Ogp* 
den's  deed  was  dated  In  1833.  In  1844  and 
1845  land  was  formed  which  extended  easter- 
ly more  than  200  feet  from  the  shore  of  tho 
lake  at  tho  time  Ogden's  deed  was  made.  At 
that  time  tlte  waters  of  the  lake  limited 
gauds  street  by  an  oblique  line,  creating  a 
triangle  in  front  of  Ogden's  lot  within  the 
designated  lines  of  the  street.  This  triangle 
WW  less  than  83  feet  wide  at  its  southern 
end,  and  it  diminished  to  a  point  concurrent 
with  the  northerly  line  of  Ogden's  lot.  The 
Supreme  Court  of  the  United  Stetes  held 
that  the  fact  that  the  land  within  that  tri- 
angle belonged  to  the  original  proprietor 
ga^'e  to  Banks  'Jte  new  land  that  was 
formed  in  1844  and  1846  by  accretion.  Th* 
niap  of  the  premises  In  question  In  that  case, 
printed  on  pace  50,  2  Wall.,  and  page  819, 
17  L.  ed.,  exhibite  a  similarity  between  the 
premises  then  in  question  and  the  premises 
involved  in  this  case.  It  will  also  be  ob- 
Hcrved  that  in  that  case  it  was  held,  as  our 
courts  bold,  that  a  boundary  on  a  street  car- 
ries title  to  the  grantee  to  the  middle  line  of 
the  street,  lu  Mulry  v.  iVorJon,  100  N.  Y. 
424,  63  Am.  Kep.  206,  8  N.  £.  681,  it  was 
held  that,  where  the  title  of  a  littoral  pro- 
prietor to  land  by  accretion  was  involved, 
while  the  Utle  of  sueii  a  proprietor  is  liable 
to  be  lorit  by  eroMion  or  submergence,  erosion, 
to  effect  that  reitult,  must  be  accomplished 
by  a  tranbportation  of  the  land  beyond  the 
owner's  boundary,  and  it  may  be  returned  b; 
accretion,  in  which  case  the  ownership  tem- 
porarily lout  may  he  regained;  and  so  laod 
lost  by  submergence  may  be  regained  by  le- 
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lictioD,  unless  the  submergence  has  been  fol- 
lowed by  such  a  lapse  of  time  as  to  preclude 
tlie  identity  of  the  land  from  being  estab- 
lished. Jf,  after  a  submergi'iice.  the  water 
disappearii  from  the  land,  either  by  its  grad- 
ual retirmnent  or  the  elevation  of  the  land 
by  natural  or  artificial  means,  the  proprie- 
torship returns  to  the  original  owner. 

The  cases  and  text-books  have  so  uniform- 
ly adopted  the  principle  that  the  line  of 
ordiuary  high  tide  at  the  time  of  the  convey- 
ance "governs  and  decides  the  question,  as 
between  vendor  and  vendee,"  that  further  ci- 
tation is  unnecessary.  On  no  other  rule  can 
the  principle  be  applied  that,  as  the  proprie- 
tor of  lands  is  suDject  to  loss  by  the  en- 
croachment of  the  &ea,  he  is  therefore  enti- 
tled to  the  ^in  which  may  arise  from  allu- 
vial formatjona.  The  rules  of  construction 
and  appropriation  of  lands  acquired  by  ac- 
cretion adopted  in  the  above  cases,  are  appli- 
cable to  the  present  suit.  As  between  the 
association  and  Howell,  the  situation  of  the 
lot  conveyed  to  him,  with  respect  to  the  line 
of  ordinary  high  water,  is  decisive  of  the 
rights  of  the  portica,  respectively.  Shriver 
acquii'ed  title  under  Howell  by  the  same 
description  aa  was  etmtained  in  the  deed  to 
HoweH.  As  against  the  association,  he 
could  not  acquire  any  title  or  estate  or  right 
beyond  that  which  the  association  by  its 
deed  in  1SS4  conveyed  to  Howell. 

To  maintain  the  title  of  the  defendant, 
counsel  contend  tliat  Shriver's  right  to  allu- 
vial deposits  is  referable  to  the  condition 
that  existed  in  1895,  when  he  acquired  title 
under  Howell,  and  not  to  the  time  when  the 
association  conveyed  to  Howell.  This  con- 
tention TVAts  Upon  the  assumption  that  al- 
though, as  between  the  association  and  How- 
ell, the  condition  of  the  line  of  high  water 
was  such  as  thnt  between  those  parties  the 
absoi-icitiiiit  miiy  have  remained  the  riparian 
owner,  yet,  by  the  chitnges  that  subsequently 
occurred.  Shriver  acquired  a  new  right,  and 
bccmiie  the  riparian  owner.  The  principle 
that  underlies  this  proposition  is  that  by  the 
Bubnier^eiioe  of  the  pi-operty  of  the  original 
ripai  iiui  owner  the  title  of  the  latter  was  de- 
^trovciL  This  position  of  the  defendant's 
f'0ii)i>r1  is  Ht  variance  with  two  propositions 
wtll  extablishod  by  the  authorities:  First, 
that,  ns  ayninst  any  claim  that  may  be  made 
under  the  Howell  title,  the  right  of  the  asso- 
ciation must  >>e  determined  ae  of  the  time 
when  it  conveyed  to  Howell;  and,  second, 
that  by  the  submergence  the  owner  of  the 
land  docs  not  entirely  lose  his  property  in 
the  soil.  The  only  authority  cited  for  the 
pruponition  relied  on  by  the  defense  is  Welles 
v.  liailcy,  55  Conn.  292,  10  Atl.  565.  In  that 
rase  the  parties  were  originally  owners  of 
adjoining  uplands.  By  changes  in  the  chan- 
nel of  the  river  the  lot  of  Welles  was  trans- 
ferred to  the  other  side  of  the  river  from 
thnt  on  which  it  originally  lay.  As  was 
said  by  the  learned  judge  who  delivered  the 
opinion  of  the  court  in  that  case,  it  involved 
the  applieation,  in  circumstances  somewhat 
peculiar,  of  the  principle  of  accretion  and 
reliction,  growing  out  of  changes  in  the  bed 
of  tlie  river.  The  decision  was  con^Ued  by 
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the  fact  that  the  river  was  and  continued  »■ 
natural  boundary  between  the  parties,  witk 
respect  to  which  the  rights  of  the  parties- 
cliaiiged  with  the  changes  in  the  bed  of  tlie 
stream.  In  that  respect  no  criticism  ia- 
made  on  the  result.  It  is  well  settled  at 
common  law  that  where  lands  of  riparian, 
owners  are  M;i).irated  by  a  river, — each  be- 
ing a  tipurian  owner,  but  on  different  side» 
of  the  stream, — the  river  is  the  common, 
boundary,  and,  if  ito  course  be  chani^ed  by 
alluvial  formations,  the  owners  of  such  land* 
will  hold  to  the  same  boundary,  including 
the  accumulated  soii.  In  such  cases  "the- 
filum  aif»4B  is  the  common  mark  or  boundary,, 
though  it  borrow  great  quantities  of  land^ 
sometime?  of  one  side,  sometimes  of  the  oth- 
er, and  give  them  to  the  opposite  shore." 
Hale,  De  Jure  Maris,  pp.  S,  6;  2feu>  Orlcanm 
V.  United  Statct,  10  Pet.  602,  9  L.  ed.  573; 
Kehraska  v.  lotca,  143  U.  S.  359,  360,  3A0,. 
3G  L.  ed.  ISO,  187,  ISO,  12  Sup.  Ct  Rep.  396. 
An  extract  from  Vattel  (Du  Droit  d'Allu- 
vion,  §  2(iS ) ,  translated  and  cited  with  ap- 

firoval  by  Mr.  Justice  Brewer  in  the  case- 
ast  referred  to  (page  360,  143  U.  S.,  page 
18d,  36  L.  ed.,  and  page  398,  12  Sup.  Ct. 
Rep.)  states  this  doctrine  fully;  and  it  will 
be  remembered  that  the  conunon-law  rule 
was  adopted  from  the  civil  law.  The  lan- 
guage of  the  author  is:  "As  soon  as  it  ia 
determined  that  a  river  constitutes  the  boun- 
dary line  between  two  territories,  whether  it 
remains  common*  to  the  inhabitants  on  each, 
of  its  banks,  or  whether  each  shares  half  sf 
it,  or,  finally,  whether  it  belongs  entirely  to- 
one  <rf  them,  their  rights,  wit^  respect  to  tho- 
river,  are  in  nowise  changed  by  the  alluvion. 
If,  therefore,  it  hapj>en8  that,  by  a  natural 
effect  of  the  current,  one  of  the  two  territ<K 
ries  receives  an  increase,  while  the  river 
gradually  encroaches  on  the  opposite  bank, 
the  river  still  rcTuaiiis  the  natural  boundary 
of  the  two  territories,  and,  notwithstandinjf 
the  progressive  changes  in  its  course,  eacl» 
retains  over  it  the  same  ruhts  which  it  pos- 
sessed belore;  so  that  if,  K>r  instance,  it  be 
divided  in  the  middle  between  the  owners  of 
the  opposite  banks,  that  middle,  though  it 
changes  iti  plnce,  will  continue  to  be  the  line- 
of  reparation  between  the  two  neighbors. 
The  one  loses,  it  is  true,  while  the  other 
gains.  But  nature  alone  produces  tiu» 
change.  She  destroys  the  land  of  the  one, 
wiiile  she  forms  new  land  for  the  other.  The 
case  cannot  be  otherwise  determined,  since- 
thcy  have  taken  the  river  alone  for  their 
limits."  The  paftsages  in  the  opinion  in 
Wcllcn  T.  Bailey  that  are  pressed  upon  the- 
attention  of  this  court  are  these:  "If  a  par- 
ticular tract  was  entirely  cut  off  from  the- 
river  by  an  intervening  tract,  and  that  in- 
tervening tract  should  be  gradually  washed 
a^vay,  until  the  remoter  tract  was  reached 
by  the  river,  the  latter  tract  would  become 
riparian,  as  much  as  if  it  had  been  original- 
ly such.  ...  If  after  washing  away  th* 
intervening  lot  it  should  encroach  upon  the 
remoter  lot,  and  should  then  begin  to  change 
its  movement  in  the  other  direction,  gradual- 
ly restoring  what  it  had  taken  from  the  re- 
moter lot,  and  finally  all  tbat>it  had  takeik 
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from  the  intervening  Tot,  the  whole,  by  the 
law  of  accretion,  would  belong  to  the  remot- 
er, but  BOW  approximate,  lot."  These  sen- 
teasm  detached  from  the  body  of  the  opin- 
iaatt  and  put  aside  from  the  case  •»&  jvmoe, 
if  tbey  were  intended  to  express  the  rule  of 
law  governing  rights  by  accretion,  are  con- 
trary to  the  general  doctrine  of  the  law  as 
declared  from  the  earliest  period.  In  the 
passage  quoted  from  Lord  Hale  it  is  de- 
clared witli  emphasis  that  if  the  land  of  the 
subject  adjoining  the  same  be  swallowed  up 
by  the  sea,  and  it  be  freely  left  again  by  the 
reflux  and  receas  of  the  sea,  the  owner  may 
have  his  land  as  before,  if  be  can  make  out 
where  and  what  it  was;  for  be  cannot  lose 
his  pi-operty  in  the  soil  though  it  be  for  a 
time  part  of  the  aea.  The  passage  from 
liord  Hale  from  which  this  extract  is  made 
kas  been  uniformly  adopted,  I  think,  with- 
out dissent.  It  mnst  also  be  borne  in  mind 
that  ttie  law  of  alluvion  and  aooretion  is 
founded  on  the  principle  of  natural  justice 
that  he  who  sustains  the  burd^  of  losses 
iiuposed  by  the  contiguity  of  waters  ou^bt 
to  receive  whatever  benefits  they  may  bring 
by  accretion.  It  would  be  difficult  to  finci 
any  grouud  consistent  with  justice  that 
would  deprive  the  association  of  its  rights 
as  riparian  owner^  such  as  existed  when 
title  passed  from  it  to  Howell,  and  transfer 
to  tlie  defendant  the  property  in  question,  as 
accretions  to  his  lot,  with  its  boundary  on 
the  northwesterly  line  of  Ocean  avenue.  If 
the  encroachment  of  the  ocean  subsequently 
passed  the  line  of  the  Howell  lot  as  it  was  in 
1884,  and  carried  part  of  it  away,  the  owner 
of  that  lot  can  have  no  equity  beyond  tbe 
restoration  to  his  lot  of  what  he  has  lost, 
"aoocMrding  to  those  quantiUes  and  extoiis 
that  it  formerly  had.'^ 

Qilbert  t.  Bldridge,  decided  by  the  su- 
preme court  of  Minnesota  in  1891,  is  a  case 
in  principle  similar  to  the  one  now  before 
tbe  court.  In  that  case  one  Orrin  Rice,  the 
owner  of  a  tract  of  shore  land,  in  1858  plat- 
ted it  out,  desi^iating  streets  and  blocks. 
At  the  time  of  we  platting  the  line  of  low 
water  crossed  blod:  110.  The  plaintiff 
owned  block  108,  and  the  defendants  block 
110,  on  this  plat.  Block  108  was  southwest 
of  block  110,  separated  from  it  by  a  street, 
and  was  wholly  above  and  beyond  tbe  shore 
line.  The  platting  by  the  owner  extended 
■  into  the  shallow  water  of  l^e  Bav  of  Du- 
luth,  beyond  the  shore  line;  other  lots, 
blf>ekB,  fmd  streets  being  platted  in  tiie  wa- 
ter beyond  blodc  110.  December  31,  1868, 
Bioe,  Ity  warranty  deed,  conveyed  bleick  110 
to  one  Wilson,  to  whtwe  rights  the  defend- 
ants succeeded,  and  block  108  to  one  Meeker, 
to  whose  rights  the  plaintiff  succeeded.  In 
1S73  the  city,  under  l^islative  authority, 
establiflhed  a  dock  line  in  the  waters  of  the 
bay  several  hundred  feet  from  block  110, 
and  nearly  parallel  with  its  water  front,  and 
In  1872  caused  a  ship  canal  to  be  dug 
throng  another  point  of  land,  which  result- 
ed in  so  changing  the  currents  in  the  waters 
of  tlie  bay  that  the  water  gradually  en- 
croached upon  and  washed  away  tha  shore. 
In  1885  this  encroachment  of  the  water  had 
II  U  R.  A. 


extended  so  far  inland  that  the  shore  line  at 
low  water  ran  across  block  108,  block  110- 
and  the  intervening  street  having  become 
submerged.  A  process  of  flUing  in  tbe  sub- 
merged laud  was  projected  by  tha  defendants 
so  as  to  again  riiise  the  surface  of  block  110- 
above  the  surface  of  tbe  water.  The  plain- 
tiff filed  a  bill  to  prevent  by  injunction  such 
attempted  and  proposed  reclamation.  He- 
rested  his  claim  to  relief  on  the  ground  that 
by  the  gradual  and  imperceptible  encroach- 
ment of  the  water,  and  the  retrogression  of 
the  shore  line,  his  land  (block  108)  had  be- 
come riparian  estate,  and  that  whatever 
riparian  rights  were  originally  incident  to- 
the  shore  land  were  now  vested  in  him,  as 
the  riparian  owner,  and  that  the  title  of  the- 
defendants  to  block  110,  and  the  riparian 
rights  which  may  have  been  incident  there- 
to, had  been  extinguished.  The  judgment 
of  the  court  below  was  in  favor  of  the  defend- 
ants, and  tiiat  judgment  was  affirmed  In  thO' 
siinreme  court,  with  an  elaborate  opinion, 
holding  that  the  gradual  retirement  of  the 
shore  tine  until  the  plaintiff's  block  had 
come  to  be  the  water  front  had  been  of  no  ef- 
fect to  vest  in  hiin  any  property  rights  in 
respect  to  such  submerged  blocks.  47  Minn. 
210, 13  L.  R.  A.  411,  49  N;  W.  679.  The  case- 
cited  presents  tlie  question  passed  upon  in 
tlie  Connecticut  ease  in  oonformil^  with  Uie 
law  of  accretion,  without  eomplicalions  aris- 
ing from  changes  in  a  natural  boundary,  and 
is  in  that  respect  in  harmony  with  the  doc- 
trine of  the  common  law  and  the  decisions 
of  the  courts  of  England  and  of  this  country. 

The  defendant  also  claimed  title  under  his 
riparian  grant.  This  grant  purported  to  be- 
made  by  the  riparian  commissioners  pursu- 
ant to  the  act  of  1871  (Gen.  Stat.  p.  270O). 
The  riparian  act  of  1860  (Pamph.  Xaws,  p. 
1017),  which  was  passed  upon  in  Hoboken 
V.  Fennaylvania  R.  Co.  124  U.  S.  666,  31  L. 
ed.  643,  8  Sup.  Ct  Rep.  043,  is  expressly 
limited  in  its  operation  to  the  tide-waters- 
of  Uie  Hudson  river,  New  York  bay,  and  the 
Kill  von  Kull,  lying  between  Enyard's  Dock, 
on  the  Kill  von  Kull,  and  the  New  York 
stale  line,  and  has  no  application  to  the  lo- 
cus in  quo.  Fxtzgcrald  v.  Faunce,  46  N.  J. 
L.  53C,  594.  The  act  of  1871  empowers  the 
riparian  comnii^sioners  to  make  grants  of 
the  lands  under  water  to  the  riparian  own- 
ers only,  and  a  grant  by  the  commissioners 
under  that  act  to  anyone  else  would  be  ultra 
vires.  Fitzgerald  v.  Faunce,  46  N.  J.  L. 
536,  694;  Polkemus  v.  Bateman,  60  N.  J.  L. 
163,  37  Atl.  1016.  The  subsequent  act  of 
March  27,  1874,.  seems  to  empower  the  ri- 
parian commissiouei-s  to  make  grants  of 
such  lands  to  any  applicant.  Gen.  Stat.  p. 
2791.  The  riparian  commissioners  have  no 
power  to  examine  into  and  decide  upon  the 
applicant's  title  to  the  land.  Brown  v.  if  or- 
ris  Canal  Bkg.  Co.  27  N.  J.  L.  648,  653.  The 
riparian  grant  in  this  case  was  made  by  the 
commissioners  under  the  act  of  1871.  It  re- 
eitea  that:  "Whereas,  pursuant  to  an  act 
of  the  legislature,  approved  March  21,  I87I, 
entitled  'A  Further  Supplement  to  an  Act 
Entitled  "An  Act  to  Ascertain  the  Rights  of 
th.  SUf  «.d  .1  Ki^^O^^g^^^ 
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lands  TMng  under  tlie  Wat«rfl  of  the  Bay 
«f  New  York  and  Elsewhere  in  This  State, 
approved  April  eleventh,  one  thousand  eight 
hundred  And  sixty-four,'  and  other  acts  and 
joint  reM)1utions  of  the  legislature  of  said 
state,  William  Bhriver,"  etc.,  "t)eing  the 
owner  of  lands  fronting  on  the  Atlantic 
«oean,  in  Oeaan  Cit^,  in  the  county  of  Cape 
May,  and  state  ot  New  Jersey,  which  lie 
alH»'e  high-water  mark  and  in  front  of  which 
the  lands  under  water  hereinafter  described 
are  situated,  has  applied  to  the  riparian 
ooninilssioners  of  said  state  for  a  grant  of 
the  said  lands  under  water,"  etc., — and  after 
describing  the  landu  granted,  with  words  of 
conveyance,  eontainra  an  express  proviso 
hereinafter  referred  to.  The  purport  of  this 
grant  iinniistakahly  indicates  the  purpose  of 
the  riparian  oommissioners  to  vest  the 
state's  rights  in  tliese  lands  in  Shriver  con- 
dilionally  on  his  ownership  of  the  lands  to 
which  the  ^aut  attached.  It  expressly  pro- 
vides that,  in  case  the  ^antee  is  not  the : 
owner  of  tlie  land  adjoining  the  land  under 
water  therein  granted,  "Uiis  instrument  and 
«onve}'ance,  so  far  as  it  binds  the  states" 
etc.,  "shall  be  void,  as  afTeetin^  any  part  or 
parts  of  said  land  which  joins  land  not 
owned  by  the  said  William  Shriver."  If  the 
state  Is  not  bound  by  this  grant  in  the  event 
of  the  ownership  of  the  ripn  being  in  anoth- 
er, tiie  lamls  under  water  comprised  in  this 


grant  are  still  the  proper^  of  the  state,  aad 
Shriver  acquired  no  title  under  the  grant. 
I'olhvmue  v.  Bateman,  00  N.  J.  L.  103,  10«, 
37  Atl.  lots.  The  case  between  these  par- 
ties turns  wholly  on  the  condition  of  the  line 
of  oi'dimiry  high  tide  in  1884,  the  date  of  the 
deed  to  UoweTl.  If  at  that  time  the  asso- 
ciation was  the  owner  in  whole  or  in  part  of 
the  land,  on  the  line  of  ordinary  high  water 
in  front  of  this  tot,  its  title  was  carried  out 
to  the  full  extent  of  the  land  obtained  by  the 
accretion,  aud  Shriver  did  not  become  the 
owner  of  the  land  referred  to  in  the  riparian 
grant.  If,  on  the  other  hsnd,  the  line  of 
orJinar>  high  tide  in  1884,  when  the  aswcia- 
lion  conveyed  its  title*  was  on  this  lot.  then 
hy  force  ol  the  cunveyaaee  to  Hourell  he  be- 
came the  riparian  owno",  and  he  and  his 
grantee  are  entitled  to  the  accretions.  In 
that  event  the  plaintiff  has  no  title  to  the 
locus  in  quo.  The  learned  judge  charged 
Uie  jury  that,  if  the  high-water  line  before 
or  in  1805  advanced  to  or  on  the  lot  841),  that 
lot  became  a  riparian  lot,  and  whatever  allu- 
vial increase  the  ocean  had  in  its  advance 
bi-ou>rht  to  and  in  front  of  the  lot  became  the 
land  of  the  defendant. 

This  ini>truetioD  was  erroneous,  and  for 
this  reason  the  judgment  thould  be  revened. 

Macie,  Ch.p  and  Dlxoa  ud  Oallla%  J3^ 

disseuta 
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Charles  E.  EDGERLY 

V. 

John  H.  LAWSON  et  at 

(176  Uass.  561.) 

t*  A  trmnafcr  of  «  neKo<l«Me  aete  aft- 
er mataritx  and  wlthoat  eoasldcra- 

tlon.  for  the  purpose  of  ensbling  tbe  trans- 
feree to  bring  an  action  thereon  In  tbe  state, 
will  sustain  a  rlgbt  of  artlon  bj  htm  against 
the  maker  In  tbe  right  of  tbe  transferrer 

,  when  the  latter  Is  a  bona  flde  bolder  before 
maturity  for  value. 

U.  Aa  aetloa  nvalnat  tlioae  tvho  sliKa  a 
vaaraiitr  of  yayuient  oa  the  back  of 
a  aevottable  iiromlBiiory  aote  can  be 
maintained  only  In  tbe  name  of  tbe  one  to 
whom  such  promise  Is  made,  as  they  are  not 
Indorsers,  but  guarantors,  and  the  gaarantj. 
altfaoogh  thus  Indorsed,  Is  a  non-nsgotlablc 
chosa  In  action. 

(September  8,  1900.) 

EXCEPTIONS  hy  defendant  to  the  refusal 
of  the  Superior  Court  for  Suffolk  Coun- 
ty to  rule  that  plaintiff  was  not  entitled  to 
a  rerdift  on  Ifie  auditor's  report  in  an  ac- 
tion brought  to  recover  the  amount  allc<^ed 
to  he  due  oil  a  promissory  note.  Sustained 
in  nart ;  ovrrrvled  in  part. 


NoTR. — For  transfer  of  note  by  guaranty,  see 
noU  to  Dunhnm  v.  Peterson  <N.  D.)  SO  L.  R. 
A.  232 :  and  the  later  case  of  Itaddox  T.  Dun- 
can (Mo.)  41  L.  K,  A.  681. 
Jil  L.  R.  A. 


The  action  was  upon  the  lollo^ng  note: 


fSOO 

15.25  int. 


$515.89 

B<Mton,  November  4th,  1803. 
January  Ist^  180(1,  after  date  I  promitie  to 
pay  to  the  order  of  Charlotte  K.  Edgerly  five 
iinndred  dollars  with  interest  from  July 
1st,  1805,  at  the  rate  of  6%  per  annum. 

John  H.  Lawaon. 

On  the  back  oi  the  note  was  Uie  follow- 
ing: 

We  hereby  gnamntea  the  payment  within 
note.  Bedding  &  Co. 

And  the  note  was  indorsed  in  blank  1^  the 
pavee. 

Further  facts  apjtear  in  the  opinion. 
Mr.  G.  M.  Harris,  for  defendants: 
Plaintiff  took  the  note  in  question  after 
maturity,  without  value  and  with  notice; 
therefore  prima  facie  all  defenses  which  ex- 
ist in  favor  of  the  defendants  as  against  the 
original  payee  are  open  to  them  in  this  no- 
tion. 

Dan.  Vefg.  Inst  t  816a;  Woodman  v. 
Churchill  52  Me.  58;  Roberts  T.  Lane,  64 

Me.  108,  IS  Am.  Rep.  242. 

Although  no  equities  could  be  set  up 
against  an  innocent  purchaser  p(  a  noM..be- 
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fore  matarity,  without  notice,  yet  snbse- 
■quent  holders  from  such  a  purchaser  after 

maturity  take  it  subject  to  all  equities  that 
•existed  between  the  original  maker  and 

payee. 

Nt^otiable  paper  overdue  carries  with  it 
-on  its  face  notice  of  defective  title  sufficient 
to  put  the  transferee  on  inquiiy. 

HinchUtj/  v.  Union  P.  R.  Co.  129  Mass.  60. 
57  Am.Re^.2Q7  iVermilyer.  Atlatna  Evp.  Go. 
21  Wali.  138,  22  L.  ed.  609;  Thayer  v.  Cross- 
man,  1  Met.  410;  Hargent  v.  Southgate,  5 
Pick.  315,  16  Am.  Dec.  409;  Fish  v.  French, 
15  Gray,  620;  Fine  v.  Smith,  11  Gray,  38. 

The  guaranty  on  the  note  in  suit  was  a 
personal  guaranty  running  to  the  payee 
■alone,  if  to  ai^body,  and  uierefore  not  of 
value  to  the  plaintiff  in  this  action. 

True  X.  Fuller,  21  Pick.  140;  Jone$  v. 
DOK,  142  Mass.  130,  7  N.  E.  839. 

Air.  G.  C.  Abbott,  for  plaintiff: 

The  plaintiff  stands  in  ^e  position  of  a 
txma  fide  holder  for  value  before  maturity. 

Spofford  V.  A"or(on,  126  Mass.  533. 

llie  equities  between  the  original  partners 
«annot  be  considered  in  a  suit  on  a  promis- 
•ory  note  in  the  bands  of  a  person  who 
atande  in  the  podtion  of  bona  fide  holder  for 
value  before  maturity. 

Ibid. 

I<atlirop«  J.,  delivered  the  opinion  of  the 
-court: 

The  auditor  has  found  that  the  payee  of 
-the  note  was  a  copartner  in  the  Arm  of  Red- 
ding ft  Co.,  in  the  business  of  manufactur- 
ing and  selling  an  article  known  as  "Bed- 
-ding's  Kussia  Salve;"  tliat  the  note  declared 
on  was  given  in  part  payment  for  the  pay- 
■ee's  intfrest  in  the  firm,  and  that  she  at  tlie 
same  time  assigned  all  her  interest  in  the 
business  to  the  first-named  defendant,  who 
signed  the  note  as  maker,  and  that  he  after- 
vards  assigned  said  interest  to  the  other  de- 
fendants without  consideration,  except  the 
indorsement  of  the  note  declared  on,  and 
-other  notes  given  at  the  same  time,  and  as 
part  of  the  same  transaction.  The  auditor 
further  finds  that  the  interest  of  the  payee 
in  the  business  passed  from  her  to  Lawson 
on  the  delivery  of  the  note.8  above  referred 
to  and  $6,0U0  in  money,  given  as  a  part  of 
the  consideration  of  said  transfer.  Lawson 
-does  not  appear  to  have  been  a  partner  in 
the  firm. 

1.  The  defendants  first  contend  that  there 
-was  no  evidence  that  the  person  who  trans- 
ferred the  note  to  the  plaintiff  was  a  bona 
fide  holder  for  value.  It  appears  from  the 
auditor's  report  that  he  found  that  this  per- 
son was  a  bona  fide  holder,  for  value,  before 
maturity.  The  auditor  has  not  reported  the 
-eridcnce,  and  it  cannot  be  said  that  his  find- 
ing was  wrong.  So  far  as  the  plaintiff  is 
concerned,  if  it  be  true,  as  the  defendants 
-contended  before  the  auditor,  that  the  note 
was  transferred  to  him  after  maturity,  and 
without  connideration,  for  the  purpose  of 
bringing  an  action  in  this  state,  still  he  can 
maintain  the  action  in  the  right  of  his 
transferrer,  who  has  been  found  by  the  au- 
<litor  to  tie  a  bona  fide  holder,  before  matur- 


ity, for  value.  Bpofford  v.  Vorton,  126  Mass. 
S33;  Regina  Flour  Mill  Co.  v.  Eolmes,  160 
Mass.  11,  30  N.  E.  176.  See  also  Robei-ta  v. 
Lane,  64  Me.  108,  18  Am.  Rep.  242.  So  far 
as  the  defendant  Lawson  is  concerned,  we 
see  no  reason  why  he  is  not  liable. 

2.  As  to  the  guarantors  a  more  serious 
question  arises.  They  are  sued  as  indorsers 
of  the  note,  and  it  is  clear  under  our  deci- 
sions that  they  are  not  indorsers,  but  guar- 
antors. It  is  also  clear  that  a  guaranty  is 
here  considered  a  non-negotiable  chose  in  ac- 
tion, although  written  oy  a  third  person 
upon  the  back  of  a  negotiable  promissoiy 
note.  Taylor  v.  Binney,  7  Mass.  479;  Vpham 
v.  Prince,  12  Mass.  14;  True  v.  Fuller,  21 
Pick.  140;  Tuttle  t.  Bartholomew,  12  Met. 
462 ;  Belcher  t.  Smith,  7  Cush.  482.  .See 
also  Baldwin  v.  Dow,  130  Mass.  416.  To 
maintain  the  action  against  the  guarantors 
at  common  law,  the  plaintiff  must  sue  in 
the  name  of  the  person  to  whom  the  promise 
was  made,  namely,  Mrs.  Edgerly.  We  ex- 
press no  opinion  upon  the  question  whether 
Stat.  1897,  chap.  402,  entitled  "An  Act  Rel- 
ative to  Actions  upon  Assigned  Claims,"  i» 
applicable  to  this  ease,  as  Uiis  question  was 
not  raised  in  the  court  below  or  in  this 
court.  The  statute  was  passed  subsequent- 
ly to  the  guaran^,  and  after  the  date  of 
the  writ.  See  Waldron  r.  Barring,  28  Mich. 
493. 

The  result  is  that,  as  to  the  defendant 
LawBon,  the  exceptions  are  overruled,  and 
that  the  emxptione  of  the  other  defetuUmts 
are  sustained. 

So  ordered. 


William 


TYLER 


JUIKJES  OP  THE  COURT  OF  REGISTRA- 
TION. 

(176  Mass.  Tl.) 

t.  Jnrlndlcllon  oC  m,  proceeding  In  rem 
acqalred  by  vlrtiie  of  th«  power  of 
the  eonrt  over  tbe  res,  without  personal 
service  on  claimants  within  the  state  or  no- 
tice by  name  to  those  outside  of  It,  Is  not  In 
violation  of  confltltutlonal  provisions  for  due 
t>rocess  of  law. 

S.  I'he  notice  br  ninll,  by  pabltentlon, 
and  by  poatlnK  on  the  land,  wblch  Stat. 
18118.  chap.  36a,  I  32.  requires  to  be  given  of 
a  proceeding  fur  registration  of  title  to  all 
persons  wbo  are  known  to  make  any  claim  to 
the  land,  la  sufficient  to  satisfy  the  consti- 
tutional provision  for  due  process  of  law. 

3.  Tbe  power  of  the  aHMlittnnt  recorder 
to  register  titles,  given  by  Stat.  1898,  chap. 
562,  as  amended  by  Stat.  1809,  chap.  131,  | 
8,  under  which  be  makes  the  r^stratlon  "la 
accordance  with  the  mles  and  Instmctlons  of 
the  court,"  Is  not  a  Judicial  power  conferred 
upou  a  Doujudlctal  officer,  bul  Is  merely  mlur 
Isterlal,  and  tbe  registration  Is  the  act  of  the 
court. 


.01  L.  R.  A. 


28 


XoTi. — As  to  constltutlooallty  of  laod  regis- 
tration aets,  see  earlier  cases  In  this  series  as 
follows:  People  en  rel.  Kem  v.  Chase  (III.) 
36  L.  R.  A.  105 ;  State  ex  rel.  Monnett  v.  Gull- 
berr  (Ohio)  3S  L.  K.  A.  518 ;  and  People  e»  ret. 
Deneen  v.  Simon  (III.)  44  L.  B.  A.  801. 
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4.  Tlie  tallvrc  to  provide  for  aitT  vo- 
llce  of  trsnstcra,  or  Other  dealings  subse- 
quent to  a  registration  o(  title  under  Stat. 
1898,  chap.  S62,  doee  not  make  the  act  in- 
valid,  as  the  legislature  bae  power  to  fix  con- 
ditions on  which  land  that  has  been  brought 
Into  the  reglBtrr  systeni  sball  be  held. 

iLorina  and  Lathrop,  JJ.,  dttaent.) 

(January  3,  1900.) 

RESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  for  the  opin- 
ion of  the  full  bench  of  a  petition  for  a  writ 
of  prohibition  against  the  judges  of  the 
court  of  registration  to  prevent  their  pro- 
ceeding  upon   an   application  concerning 
land  in  which  the  petitioner  claims  an  in- 
terest.  Petition  denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  li.  Thomdike  for  petitioner. 
Messrs.  H.  M.  Knowltoait  Attorney  Gen- 
eral, and  F.  T.  Hammond  for  respondents. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  petition  (or  a  writ  of  probibi- 
titm  against  the  judges  of  the  court  of  reg- 
istration established  1^  Stat  1898,  chap. 
562,  and  is  brought  to  prevent  their  pro- 
oeedin|r  upon  an  application  conceiiiing  land 
in  which  the  petitioner  claims  an  interest. 
I'he  ground  of  the  petition  is  that  the  act 
establishing  the  court  is  unconstitutional. 
Two  reasons  are  urged  against  the  act,  both 
of  which  are  thought  to  go  to  the  root  of 
the  statute,  and  to  make  auction  under  it  im- 
possible. The  first  and  most  important  is 
that  the  original  registration  deprives  all 
persons  except  the  registered  owner  of  any 
interest  in  the  land,  without  due  process  of 
law.  There  is  no  dispute  that  the  object 
of  the  system,  express^  in  3  38,  is  that  the 
decree  of  registration  "shall  bind  the  land 
and  quiet  the  title  thereto,  and  "shall  be 
conclusive  upon  and  against  all  persons/' 
whether  named  in  the  proceedings  or  not, 
subject  to  few  and  immaterial  exceptions; 
and,  this  being  admitted,  it  is  objected  that 
there  is  no  sufficient  process  against,  or  no- 
tice to,  persons  having  adverse  claims,  in 
a  proceeding  intended  to  bar  their  possible 
rights. 

The  application  (or  registration  is  to  be 
in  writing,  and  signed  and  sworn  to.  It  is 
to  contain  an  accurate  description  of  the 
land,  to  set  forth  clearly  other  outstanding 
estates  or  interests  known  to  the  petitioner, 
to  identify  the  deed  by  which  he  obtained 
title,  to  state  the  name  and  address  of  the 
occupant,  if  there  is  one,  and  also  to  give 
the  names  and  addresses,  so  far  as  known, 
of  the  occupants  of  all  lands  adjoining.  Sec- 
tion 21.  As  soon  as  it  is  filed,  a  memoran- 
dum containing  a  copy  of  the  description  of 
the  land  concerned  is  to  be  filed  in  the  reg- 
istry of  deeds.  Section  20.  The  case  is  im- 
mediately referred  to  an  examiner  appoint- 
ed by  the  judge  (S  12),  who  makes  as  full 
an  investigation  as  be  can,  and  reports  to 
the  court  (§20).  If,  in  the  opinion  of  the 
examiner,  the  applicant  has  a  good  title,  as 
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alleged,  or  if  the  applicant,  after  an  adverse 
opinion,  elects  to  proceed  further,  the  re- 
corder is  to  publish  a  notice,  by  order  of  the- 
court,  in  some  newspaper  published  in  the- 
district  where  any  portion  of  the  land  lies. 
This  notice  is  to  be  addressed,  by  name,  to- 
all  persons  known  to  have  an  adverse  inter- 
est, and  to  the  adjoining  owners  and  occu- 
pants, so  far  as  known,  and  to  all  whom  it 
may  concern.  It  is  to  contain  a  descripUon- 
of  the  land,  the  name  of  the  applicant,  and 
the  time  and  place  of  the  hearing.  Section 
31.  A  copy  is  to  be  mailed  to  every  person 
named  in  the  notice  whose  address  in  knonai, 
and  a  duly-attested  copy  is  to  be  posted  in 
a  conspicuous  place  on  each  parcel  of  laud 
included  in  the  application,  by  a  sheriff  or 
deputy  sheriff,  fourteen  days,  at  least,  be* 
fore  the  return  day.  Further  notice  may  be- 
ordered  by  the  court    Section  32. 

It  will  he' seen  thai  the  notice  is  required 
to  name  all  persons  known  to  have  an  ad- 
verse interest,  and  this,  of  course,  includes- 
any  adverse  claim,  whether  admitted  or  de- 
nied, that  may  have  been  discovered  hy  the 
examiner,  or  in  any  way  found  to  exist. 
Taking  this  into  account,  we  should  con- 
strue the  requirement  in  §  21,  concerning 
the  application,  as  calling  upon  the  appli- 
cant to  mention,  not  merely  outstanding  in- 
terests which  he  admits,  but  equally  alt 
claims  of  interest  set  up,  although  denied 
by  him.  We  mention  this  here  to  dispose 
of  an  objection  of  detail  urged  by  the  peti- 
tioner, and  we  pass  to  the  general  objection 
that,  however  construed,  the  mode  of  notice 
does  not  satisfy  the  Constitution,  either  as 
to  persons  residing  within  the  state  upon 
whom  it  is  not  served,  or  as  to  persons  re- 
siding out  of  the  state  and  not  named. 

If  it  does  not  satisfy  the  Constitution,  & 
judicial  proceeding  to  clear  titles  against  alt 
the  world  hardly  is  possible;  for  the  very 
meaning  of  such  a  proceeding  is  to  get  rid 
of  unknown  as  well  as  known  claims, — ^in- 
deed, certainty  against  the  unknown  may  be 
said  to  be  its  ehte(  end, — and  unknown 
claims  cannot  be  dealt  with  by  personal 
service  upon  the  claimant.  It  seems  to  have 
been  the  impression  of  the  supreme  court 
of  Ohio,  in  the  case  most  relied  upon  by  the 
petitioner,  that  such  a  judicial  proceedinj; 
is  impossible  in  this  country.  State  ex  rel. 
Atty.  Qen.  v.  Quilhert,  56  Ohio  St  675.  829,. 
38  L.  R.  A.  &10.  47  N.  E.  651.  But  we  can- 
not bring  ourselves  to  doubt  that  the  Con- 
stitutions of  the  United  States  and  of  Mas- 
sachusetts, at  least,  permit  it  as  fully  as  did 
the  common  law.  Prescription  or  a  stat- 
ute of  limitations  may  give  a  title  good 
against  the  world,  and  destroy  all  manner 
of  outstanding  claims,  without  any  notice  or 
judicial  proceeding  at  all.  Time,  and  the 
chance  which  it  gives  the  owner  to  find  out 
that  he  is  in  danger  of  losing  rights,  are  due 
process  of  law  in  that  case.  Wheeler  v. 
Jackson,  137  U.  S.  245,  258,  34  L.  ed.  659. 
064,  11  Sup.  Ct.  Sep.  76.  The  same  result 
used  to  follow  upon  proceedings  which* 
looked  at  apart  from  history,  may  be  re- 
garded as  standing  halfway  between  atat- 
utea  of  limitations  and  trjje  judgmrats  t« 
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Ttm,  and  which  took  much  leas  trouble 
about  s^iviiw  notice  than  the  statute  before 
us.  We  refer  to  tba  effect  of  a  judgment  on 
a  writ  of  right  after  the  mise  joined  and 
the  lapse  of  a  year  and  a  day  ( Booth,  Real 
Actions,  101,  in  margin;  Fitzherbert,  Abr. 
Continual  Claim,  pi.  7;  Faux,  Recovere,  pi. 
1,  Y.  B.  5  Edw.  III.  51,  pi.  60)  ;  and  of 
a  fine,  with  proclamations  after  the  same 
time,  or  by  a  later  statute  after  five  years 
<2  Bl.  Com.  354  ;  2  Inst.  510,  518;  Stot. 
18  Edw.  I.  Modua  hevandi  Finea:  Stat.  34 
¥Aw.  III.  chap.  16;  Stat.  4  Hen.  VII.  chap. 
24;  Stat.  32  Hen.  VIII.  chap.  36).  It 
would  have  astonished  John  Adams  to  be 
told  that  the  framers  of  our  Constitution 
had  put  an  end  to  the  possibility  of  these 
ancient  institutions.  A  somewhat  similar 
statutory  contrivance  of  modern  days  has 
been  held  good.  7'umer  v.  Hew  York,  168 
U.  S.  90,  42  L.  ed.  392,  18  Sup.  Ot.  Rep.  38. 
Finallj,  as  was  pointed  out  by  the  counsel 
for  the  petitioners,  a  proceeding  tn  rem,  in 
the  proper  sense  of  the  words,  might  give  a 
clear  title  without  other  notice  than  a  seiz- 
□re  of  the  ret  and  an  exhibition  of  the  war- 
rant to  those  in  charge.  2  Browne,  Civil 
Law,  308.  The  general  requirement  of  ad- 
vertisement in  admiralty  cases  is  said  to  he 
due  to  rules  of  court.  U.  S.  Adm.  Rule  0; 
BetU,  Adm.  (1838)  33,  34,  App.  14. 

The  prohibition  in  the  14ih  Amendment 
of  the  Constitution  of  the  United  States 
against  a  state  depriving  any  person  of  hia 
property  without  due  process  of  law,  and 
that  in  the  12th  article  of  the  Massachusetts 
Bill  of  Rights,  refer  to  somewhat  vaguely 
determined  criteria  of  justification,  which 
may  be  found  in  ancient  praetica  {Murray 
T.  Hoboken  Land  d  Itnprov.  Co.  18  How. 
272,  277,  15  L.  ed.  372,  376) ;  or  which  may 
be  found  in  convenience  and  substantial  jus- 
tice, although  the  form  is  new  {Hurtado  t. 
California.  110  U.  S.  516,  528,  631,  28  L. 
ed.  232,  236,  237,  4  Sup.  Ct.  Rep.  Ill,  292; 
Holden  v.  Hardy,  169  U.  S.  360,  388,  389, 
42  L.  ed.  780,  790,  18  Sup.  Ct.  Rep.  383). 
The  prohibitions  must  be  taken  largely  with 
a  r^ard  to  substance,  rather  than  to  form, 
or  they  are  likely  to  do  more  harm  than 
good.  It  is  not  enough  to  show  a  procedure 
to  be  unconstitution^  to  say  that  we  never 
have  heard  of  it  before.  Burtado  Cali- 
fomia,  110  U.  S.  616,  637,  28  L.  ed. 
232.  239,  4  Sup.  Ct.  Rep.  Ill,  292. 
Looked  at  either  from  the  point  of 
view  of  history  or  of  the  necessary  re- 
quirements of  justice,  a  proceeding  in  rem, 
dealing  with  a  tangible  res,  ma^  be  insti* 
tnted  and  carried  to  jud^ent  without  per- 
sonal service  upon  claimants  within  the 
state,  or  notice  by  name  to  those  outside  of 
it,  and  not  encounter  any  provision  of  either 
Constitution.  Jurisdiction  is  secured  by 
the  power  of  the  court  over  the  res.  As  we 
have  said,  such  a  proceeding  would  be  im- 
possible were  this  not  so;  for  it  hardly 
would  do  to  make  a  distinction  between  the 
constitutional  rights  of  claimants  who  were 
known  and  those  who  were  not  known  to 
the  plaintiff,  when  the  proceeding  is  to  bar 
alL  Petmojfer  t.  ITejf.  95  U.  S.  714,  727,  24 
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L.  ed.  665,  S70;  The  Mary,  9  Cranch,  120, 
144,  3  L.  ed.  078,  684;  ilankin  v.  Chandler, 
2  Brock.  126,  127,  Fed.  Cas.  No.  9,030; 
Brotcn  t.  Levee  Comra.  50  Miss.  468,  481 ;  2 
Freem.  Judgm.  4th  ed.  S9  606,  611.  In 
Hamilton  v.  Broicn,  161  U.  S.  256,  40  L. 
ed.  691,  16  Sup.  Ct.  Rep.  585,  a  judgment  of 
escheat  was  held  conclusive  upon  persons 
notified  only  by  advertisement,  to  all  per- 
sons interested.  It  is  true  that  the  statute 
under  consideration  required  the  petition 
to  name  all  known  claimants,  and  personal 
service  to  be  made  on  those  so  named.  But 
that  did  the  plaintiffs  no  good,  as  they  were 
not  named.  So,  a  decree  allowing  or  dis- 
allowing a  will  binds  everybody,  although 
the  only  notice  of  the  proceedings  given  be 
a  general  notice  to  all  persons  interested. 
And  in  this  case,  as  in  that  of  escheat,  just 
cited,  the  conclusive  effect  of  the  decree  is 
not  put  upon  the  ground  that  the  state  has 
an  absolute  power  to  determine  the  persons 
to  whom  a  man's  property  shall  go  at  his 
death,  but  upon  the  characteristics  of  a  pro- 
ceeding in  rem.  Bonnemort  v.  CHU,  167 
Mass.  338,  340,  45  N.  E.  708.  See  [Hamil- 
ton V.  Brotcn]  161  U.  S.  263,  274,  40  L.  ed. 
695,  699,  16  Sup.  Ct.  Rep.  585.  Admiralty 
proceedings  need  only  to  be  mentioned  in 
this  connection,  and  further  citation  of  cases 
seems  unnecessary. 

Speaking  for  myself,  I  see  no  reason  why 
what  we  have  said  as  to  proceedings  in  rem 
in  general  should  not  apply  to  such  proceed- 
ings concerning  land.  In  Arndt  v.  Origgs, 
134  U.  S.  316,  327,  33  L.  ed.  918,  922,  10 
Sup.  Ct.  Rep.  657,  561,  it  is  said  to  be  es- 
tablished that  "a  state  has  power,  by  stat- 
ute, to  provide  for  the  adjudication  of  titles 
to  real  estate  within  its  limits  as  against 
nonresidents  who  are  brought  into  court 
only  by  publication."  In  Uamilton  v. 
Broum,  161  U.  S.  256,  274,  40  L.  ed.  691, 
699,  16  Sup.  Ct.  Rep.  586,  592,  it  was  de- 
clared to  be  within  the  power  of  a  state  "to 
provide  for  determining  and  quieting  the 
title  to  real  estate  within  the  limits  of  the 
state,  and  within  the  jurisdiction  of  the 
oour^  after  actual  notice  to  all  known 
claimants,  and  notice  by  publication  to  all 
other  persons."  I  doubt  whether  the  court 
will  not  take  the  further  step,  when  neces- 
sary, and  declare  the  power  of  the  states  to 
do  the  same  thing  after  notice  by  publica- 
tion alone.  See  uuling  v.  Kaw  Valley  R.  <£ 
Improv.  Co.  130  U.  S.  669,  504,  32  L.  ed. 
1045,  1048.  9  Sup.  Ct.  Rep.  603;  Parker  t. 
Overman,  18  How.  137,  140,  141,  15  L.  ed. 
318,319.  Butitt  the  presentcase  provision 
is  made  for  notice  to  all  known  claimants  by 
the  recorder,  who  is  to  mail  a  copy  of  the 
published  notice  to  every  person  named 
therein  whose  address  is  known.  Section 
32.  We  shall  state  in  a  moment  one  reason 
for  thinking  this  form  of  notice  constitu- 
tional. See  further,  CoofcT.  Allen,  2  Moab. 
462,  469,  470;  Daacomb  v.  Davia,  S  Met.  336, 
340;  Brock  v.  Old  Colony  R.  Co.  146  Mass. 
194,  196,  16  N.  E.  655. 

But  it  is  said  that  this  is  not  a  proceed- 
ing in  rem.  It  is  certain  that  no  phrase  has 
been  more  misused.  In  the  past  it/has  had 
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little  more  slgnlflcance  than  that  the  right 
alleged  to  have  been  violated  was  a  right  in 

rem.  Austin  Ihiaka  it  necessary  to  quote 
Leibnitz  for  the  sufficiently  obvious  remark 
that  every  right  to  restitution  is  a  right  m 
peraonam.  So  as  to  actions.  If  the  tech- 
nical object  of  the  suit  is  to  establish  a 
claim  against  some  particular  person,  with 
a  judgment  which  generally  in  theory,  at 
leaat,  rands  bis  body,  or  to  bar  some  indi- 
vidual claim  or  obje<:-tion,  so  that  only  cer- 
tain persons  are  entitled  to  be  heard  in  de- 
fense, the  action  is  in  peraonam,  although 
it  may  concern  the  right  to,  or . possession 
of,  a  tangible  thing.  Mankin  v.  Chandler, 
2  Brock.  125,  127.  Fed.  Oaa.  No.  9,030.  If, 
on  the  other  handf  the  object  Ib  to  bar  in- 
differently all  who  might  be  minded  to  make 
an  objection  of  any  sort  against  the  right 
sought  to  be  established,  and  if  anyone  in 
the  world  has  a  right  to  be  heard  on  the 
strength  of  alleging  facts  which,  if  true, 
show  an  inconsistent  interest,  the  proceed- 
ing is  in  rem.  2  Freeman,  Judgra.  4th 
ed.  §  006  ad  fin.  All  proceedings,  like  all 
rights,  are  really  against  persons.  WheUi- 
er  they  are  proceedings  or  rights  in  rem  de- 

Smds  on  the  number  of  persons  affected, 
ence  the  res  need  not  be  personified,  and 
made  a  party  defendant,  as  happens  with 
the  ship  in  the  admiralty.  It  need  not  even 
be  a  tangible  thing  at  all,  as  sufficiently 
appears  by  the  case  of  the  probate  of  wills. 
Personification  and  naming  the  res  as  de- 
fendant are  mere  symbols,  not  the  essential 
matter.  They  are  fictions,  conveniently  ex- 
pressing the  nature  of  the  process  and  the 
'  result;  nothing  more. 

It  is  true,  as  an  historical  fact,  that  these 
symbols  are  used  in  admiralty  proceedings; 
and  also,  again,  merely  as  an  historical  f^, 
that  proceedings  in  rem  have  been  confined 
to  cases  where  certain  classes  of  claims,  al- 
though of  ver^  divers  sorts,  for  indemnifi- 
cation for  injury,  for  wages,  for  salvage, 
etc.,  are  to  be  asserted.  But  a  ship  is  not 
a  person.  It  cannot  do  a  wrong  or  make  a 
contract.  To  say  that  a  ship  has  committed 
a  tort  is  merely  a  shorthand  way  of  saying 
that  you  have  decided  to  deal  with  it  as  if 
it  had  committed  one,  because  some  man  has 
committed  one  in  fact.  There  is  no  a  priori 
reason  why  any  other  claim  should  not  be 
enforced  in  the  same  way.  If  a  claim  for  a 
wrong  committed  by  a  master  may  be  en- 
forced against  all  interests  in  the  vessel, 
there  is  no  juridical  objccUon  to  a  claim  of 
title  being  enforced  in  the  same  way.  The 
fact  that  it  is  not  so  enforced  under  exist- 
ing practice  affords  no  test  of  the  powers  of 
the  legislature.  The  contrary  view  would 
indicate  that  you  really  believed  the  fiction 
that  a  vessel  had  an  independent  personality 
as  a  fact  behind  the  law.  Furthermore, 
naming  the  res  as  defendant,  although  a 
convenient  way  of  indicating  that  the  pro- 
ceeding is  against  property  alone, — that  is 
to  say,  that  it  is  not  to  esUvblish  an  infinite 
personal  liability, — is  not  of  the  essence.  If 
in  fact  the  proceeding  is  of  that  sort,  and 
is  to  bar  all  the  world,  it  is  a  proceeding 
in  rem. 
fil  L.  R.  A. 


So,  as  to  seizure  of  the  rea.  It  is  con- 
venient in  the  case  of  a  vessel,  in  or^er  to 
secure  its  being  on  hand  to  abide  judgment, 
although  in  the  case  of  a  suit  against  a  man 
jurisdiction  is  regarded  as  establislied  by 
service,  without  the  need  of  keeping  him  in 
prison  to  await  judgment.  It  is  enough 
that  the  personal  service  shows  that  he 
could  have  been  seized  and  imprisoned.  Seiz- 
ure, to  be  sure,  is  said  to  be  notice  to  the 
owner.  Scott  v.  Shearman,  2  W.  Bl.  977, 
979;  Mankin  v.  Chandler,  2  Brock.  125,  127, 
Fed.  Cas.  No.  9,030.  But  fastening  the 
process  or  a  copy  to  the  mast  would  seem 
not  necessarily  to  depend  for  its  effect  upon 
the  continued  custody  of  the  vessel  by  the 
marshal.  However  this  may  be,  when  we 
come  to  deal  with  immovables,  there  would 
be  no  sense  whatever  in  declariiw  seiEUre  to 
be  a  constitutional  condition  of  the  power 
of  the  legislature  to  make  a  proceeding 
against  land  a  proceeding  in  rent.  Hamil- 
ton V.  Brown,  161  U.  S.  258,  274,  40  L.  ed. 
691,  699,  16  Sup.  Ct.  Sep.  685.  The  land 
cannot  escape  from  the  jurisdiction,  and, 
except  as  security  against  escape,  selKure  is 
a  mere  form,  of  no  especial  saiuitity,  and  of 
much  possible  inconvenience. 

I  do  not  wish  to  ignore  the  fact  that 
seizure,  when  it  means  real  dispossession,  is 
another  security  for  actual  notice.  But 
when  it  is  considered  how  purely  formal 
such  an  act  may  be,  and  that  even  adverse 
possession  is  possible  without  ever  coming 
to  the  knowledge  of  a  reasonably  alert  own- 
er, I  cannot  think  that  the  presence  or  ab- 
sence of  the  form  makes  a  constitutional 
difference;  or  rather,  to  express  my  view 
still  more  cautiously,  I  cannot  but  think 
that  the  immediate  recording  of  the  claim  is 
entitled  to  equal  effect  from  a  constitution- 
al point  of  view.  I  am  free  to  confess,  how- 
ever, that,  with  the  rest  of  my  brethren,  I 
think  the  act  ought  to  be  amended  in  the 
direction  of  still  further  precauUons  to  se- 
cure actual  notice  before  a  decree  is  entered, 
and  that,  if  it  is  not  amended,  the  judges 
of  the  court  ought  to  do  all  that  is  in  their 
power  to  satisfy  themselves  that  there  has 
been  no  failure  in  this  regard  before  they 
admit  a  title  to  registration. 

The  quotations  which  we  have  made  show 
the  intent  of  the  statute  to  land  the  land, 
and  to  make  the  proceedings  ad\'erBe  to  aJl 
the  world,  even. if  it  were  not  stated  in  S 
35.  or  if  the  amendment  of  1899  did  not 
expressly  provide  that  they  should  be  pro- 
ceedings in  rem.  Stat.  1899,  chap.  131,  § 
1.  Notice  is  to  be  posted  on  the  land  ju!it 
as  admiralty  process  is  fixed  to  the  mast. 
Any  person  claiming  an  interest  may  ap- 
pear and  be  heard.    Section  34. 

But  perhaps  the  classification  of  the  pro- 
ceeding  is  not  so  important  as  the  course  of 
the  discussion  thus  far  might  seem  to  im- 
ply. I  have  pursued  that  course  as  one 
which  is  satisfactory  to  my  own  mind,  but. 
for  the  purposes  of  decision,  a  majority  of 
the  court  prefer  to  assume  that  in  cases  in 
which,  uiuler  the  constitutional  require- 
ments of  due  process  of  law,  it  heretofore 
has  been  necessary  to  giye^o  parties  inter- 
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efted  actual  notice  of  tlie  ^>eQdin^  proceed- 
ing by  personal  service  or  its  equivalent,  in 
order  to  render  a  valid  judgment  against 
them,  it  is  not  in  the  power  of  the  legisla- 
ture, by  chaiigin|f  the  form  of  the  proceed- 
ing f mn  an  action  in  personam  to  a  suit 
in  rem,  to  avoid  the  necessity  of  giving  such 
a  notice,  and  to  assume  that,  under  this 
mtatute,  personal  rights  in  property  are  ao 
involved,  and  may  oe  so  acfected,  that  ef- 
fectual notice,  and  an  opportunity  to  he 
heard,  should  be  given  to  all  claimants  who 
are  Icnown,  or  who  by  reasonable  effort  can 
be  ascertained. 

It  would  hardly  be  denied  that  the  stat- 
ute takes  great  precautions  to  discover  out- 
standing <?aims,  as  we  already  hare  shown 
in  detail,  or  that  notice  by  publication  is 
sufficient  nith  regard  to  claimants  outside 
the  state.  With  regard  to  claimants  living 
within  the  state,  and  remaining  undiscov- 
ered, notice  by  publication  must  suffice,  of 
necessity.  As  to  claimants  living  within 
the  state,  and  known,  the  question  seems  to 
come  down  to  whether  we  can  say  that  there 
ix  a  constitutional  diflTerence  between  send- 
ing notice  of  a  suit  by  a  messenger  and 
sending  it  by  the  postoilice.  besides  publish- 
ing in  a  newspaper,  recording  in  the  regis- 
try, and  posting  on  the  land.  It  must  be  re- 
membered that  there  is  no  constitutional 
requirement  that  the  summons,  even  in  a 
personal  action,  shall  be  served  by  an  officer, 
or  that  the  copy  served  shall  be  officially  at- 
tested. Apart  from  local  practice,  it  may 
be  served  by  any  indifferent  person.  It  may 
be  served  on  residents  1^  leaving  a  copy  at 
the  last  and  usual  place  of  abode.  When 
we  are  considering  a  proceeding  of  this  kind, 
it  seems  to  us  within  the  power  of  the  legis- 
lature to  say  that  the  mail,  as  it  is  man- 
aged in  Massachusetts,  is  a  sufficient  tnes- 
Mnger  to  convey  the  notice,  when  other 
means  of  notifying  the  party,  like  publish- 
ing and  posting,  also  are  required.  We 
agree  that  such  an  act  as  this  is  not  to  be 
upheld  without  anxiety.  But  the  difference 
in  degree  between  the  case  at  bar  and  one 
in  which  the  constitutionality  of  the  act 
would  be  unquestionable  seems  to  us  too 
small  to  waiTant  a  distinction.  If  the  stat- 
ute is  withui  tlie  power  of  the  Icsislature, 
it  is  not  for  ns  to  criticise  the  wisdom  or 
expediency  of  what  the  legislature  has  done. 

We  do  not  think  it  necessary  to  refer  to 
the  elaborate  collection  of  statutes  presented 
by  the  attorney  general  for  the  purpose  of 
showing  that  the  principle  of  the  present 
act  is  old.  Although  no  question  is  made 
on  that  point,  we  may  mention  that  an  ap- 
peal is  {pven  to  the  superior  court,  with  the 
right  to  claim  a  jury.  In  our  opinion,  the 
main  objection  to  the  act  fails.  See  Shep- 
herd V.  Ware,  46  Minn.  174,  48  N.  W.  773; 
People  ex  rcl.  Deneen  v.  Simon,  176  111.  16S, 
44  L.  R.  A.  801,  62  N.  E.  910;  Short  v.  Cald- 
weU,  155  Mass.  67,  SO,  28  N.  £.  1124;  Cor- 
ing V.  midreih,  170  Mass.  32B,  40  L.  R.  A. 
127.  40  K.  K.  652. 

The  other  objection  to  the  constitutional- 
ity of  the  statuto  is  with  rward  to  the  pow- 
ers and  duties  of  the  reei»ii^  and  assiatant 
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recorder.  It  is  said  that  they  are  given  ju- 
dicial powers  after  the  original  registration, 
although  not  judicial  officers,  under  the  Con- 
stitution. The  act  of  r^stration  is  the  op- 
erative act  to  convey  title  (8  60) ;  and  by 
the  act  of  1898  the  assistant  recorder  does 
it,  unless  in  doubt  ( S9  53,  55,  57,  68,  61-63) . 
It  is  said,  as  his  decision  affects  title,  it 
must  be  judicial.  But  here,  again,  it  is  nec- 
essary to  use  a  certain  largeness  in  inter- 
preting broad  constitutional  provisions.  Tho 
ordinary  business  of  registration  is  very 
nearly  ministerial.  There  is  no  question  to 
be  raised  or  which  ran  be  raised.  If  there 
is  a  question,  either  raised  by  any  party  in 
intoreat  or  occurring  to  the  assistant  re- 
corder, it  is  to  be  r^erred  to  the  judge  for 
decision.  Section  53.  But,  whatever  may 
be  thought  of  the  ori^nal  act,  by  amend- 
ment even  the  ordinai-y  business  is  to  he 
done  only  "in  accordance  with  the  rules  and 
inatructions  of  the  court."  Stat.  1899, 
chap.  131,  i  8.  Under  this  amendment,  reg- 
istration is  the  act  of  the  court.  The  fact 
that  it  may  be  done  by  the  assistant  record- 
er, under  general  orders,  when  there  is  nth 
question,  is  not  different  from  the  power  of 
the  clerk  to  enter  judgment,  in  cases  ripe 
for  judgment,  under  a  general  order  or  rule 
of  the  superior  court.  It  should  be  observed 
that  by  I  55  the  production  of  the  owner's 
duplicate  certificate,  whenever  any  volun- 
tary instrument  is  presented  for  registra- 
tion, is  conclusive  authority  from  the  regis- 
tered owner  for  the  entiy  of  a  new  certifl- 
cato  or  the  making  of  a  memorandum  of 
registration,  and  that  a  registration  pro- 
cured by  presenting  a  forged  certificate,  etc., 
is  void. 

Finally,  it  is  said  that  there  is  no  provi- 
sion for  notice  before  registration  of  trans- 
fers or  dealings  subsequent  to  the  original 
r^stration.  It  must  be  remembered  that 
at  all  later  stages  no  one  can  have  a  claim 
which  does  not  appear  on  the  face  of  the 
registry.  The  omy  rights  are  registered 
rights,  and,  when  land  is  brought  into  the 
registry  system,  there  seems  to  be  nothing 
to  hinder  the  l^slature  from  fixing  the 
conditions  upon  which  it  shall  be  held  under 
that  system.  People  ea  rel.  Deneen  v. 
fimon,  176  111.  166,  176,  44  L.  B.  A.  801, 
62  N.  £.  910.  By  8  4S,  the  obUining  of  a 
decree  of  registration,  which  is  a  voluntory 
act,  is  an  agreement,  running  with  the  land, 
that  the  land  shall  be  und  remain  registered 
land,  and  subject  to  the  provisions  of  the 
act.  Furtheimore,  in  deciding  whether  sub- 
stantial justice  is  done,  it  is  to  be  borne  in 
mind  that  ordinary  cases  will  present  no 
question  at  all.  It  is  contemplated,  as  we 
have  said,  that,  if  there  is  a  question  to  be 
discerned,  it  shall  be  referred  to  the  court, 
and,  of  course,  that  the  court  will  order  no- 
tice to  any  party  interested.  The  act  shows 
throughout  the  intent  that  no  one  shall  be 
concluded  without  having  a  chance  to  be 
heard,  and,  although  some  of  its  methods 
are  new  to  this  commonwealth,  we  cannot 
say  that  the  precautions  as  to  notice  are  in- 
fiuflicient  in  substance  or  form.     —  . 

Petition  denied.        Digi,i,g^ LiOOOiC 
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Iiorine,  J.,  diasenting: 
I  dissent  from  the  opinion  of  the  majori- 
of  the  court,  and  think  it  proper  to  state 
e  reaaona  which  have  brought  me  to  the 
oppoaite  conclusion. 

it  will  be  necessary  to  add  to  the  state- 
ment of  the  general  scope  of  the  act,  which 
ifi  given  in  the  opinioD,  by  setting  forth 
with  some  particularity  those  provisions 
which,  in  the  opinion  of  the  majority  of  t-ue 
court,  sufficiently  secure  to  those  having  ad- 
verse interests  that  opportunity  to  be  heard 
Id  defense  of  their  rights  of  property  which 
is  guaranteed  to  them  1^  the  constitutional 
provisions  that  they  shall  not  be  deprived 
of  their  property  except  1^  due  process  of 
law  or  the  law  of  the  land.  U.  S.  Const. 
Amend.  14,  art.  12,  Declaration  of  Rights 
Mass. 

By  Stat.  1898,  chap.  562,  g§  31  and  32, 
notice  of  the  application  is  to  be  issued  by 
the  court,  in  a  form  specified  in  the  act,  ad- 
dressed to  all  known  persons  who  claim  an 
adverse  interest,  and  ^*to  all  whom  it  may 
concern,"  and  the  return  day  of  the  notice  is 
to  be  not  less  than  twenty  nor  more  thau 
sixty  days  from  the  date  of  the  notice.  This 
notice  is  to  he  served  ( 1 )  by  publication  "in 
some  newspaper  published  in  the  district 
where  any  portion  of  the  land  lies"  (5  31)  ; 
(2)  by  posting  it  "in  a  conspicuous  place  on 
each  parcel  or'  the  land  in  question,  four- 
teen days  before  the  return  day  (5  32 ) ; 
and  (3)  by  mailing  a  copy  "to  every  per- 
son named  therein  whose  address  is  known" 
within  one  week  after  publication  in  the 
newspaper.  The  posting  of  the  notice  is  to 
be  performed  by  a  sheriff  or  his  deputy  (} 
32 ) ;  the  publication  and  mailing,  by  the  re- 
corder of  the  court  (SS  31,  32);  and  the 
return  of  the  former  and  the  affidavit  of 
the  latter  are  made,  by  S  32,  "conclusive 
proof  of  such  service."  It  is  provided  that, 
by  the  description  in  the  notice  "to  all 
whom  it  may  concern,"  "all  the  world  are 
made  parties  defendant,  and  shall  be  con- 
cluded by  the  default  and  order"  (J  35), 
which,  by  the  terms  of  8  36,  "shall  Brst  be 
entered  against  all  persons  who  do  not  ap< 
pear  and  answer"  on  the  return  day.  lliirty 
osya  are  allowed  for  an  appeal  from  a  de- 
cree in  favor  of  the  applicant  (S  14);  and 
on  the  expiration  of  that  time,  by  the  ex- 
press provisions  of  {  38,  the  decree,  confirm- 
ing and  registering  the  applicant's  title, 
"shall  not  he  open»l  by  reason  of  the  ab- 
sence, infancy,  or  other  disability  of  any 
person  affected  thereby,  nor  by  any  proceed- 
ing, at  law  or  in  equity,  for  reversing  judg- 
ments or  decrees,"  except  only  in  case  the 
decree  was  procured  by  the  fraud  of  the  ap- 
plicant, and  rights  of  innocent  third  per- 
sons have  not  intervened.    Section  38. 

The  peculiarities  of  the  act  consist — First, 
in  the  fact  that  it  bars  or  may  bar  the  true 
owner  by  a  decree  in  a  proceeding  bad  in  his 
absence,  of  which  he  did  not  in  fact  have 
notice,  and  to  which  he  is  not  named  as  a 

Earty :  second,  in  the  fact  that  the  notice  to 
e  given  to  those  who  are  named  therein  is 
inappropriate  and  inadequate  to  bring  home 
to  thetii  knowledge  of  tna  proceeding,  atkd 
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enable  them  to  appear  and  defend  their  right ; 
third, in  the  fact  that  the  return  and  affidavit 
of  service  by  the  sheriff  and  the  recorder 
cannot  be  shown  to  be  either  false  or  incor- 
rect; fourth,  in  the  fact  that  the  decree 
made  in  that  proceedii^,  unlike  any  other 
judgment  or  decree  known  to  the  law,  is 
final,  and  not  subject  to  be  attacked  directly 
or  collaterally,  even  if  made  in  the  absence 
of  the  true  owner,  and  without  the  true  own- 
er having  in  fact  received  any  notice  of  the 
proceeding. 

The  Chief  Justice  upholds  the  statute  up- 
on the  ground  that  the  proceeding  is  a  pro- 
ceeding tn  rem.  If  it  be  such  a  proceeding, 
it  is  true  that  no  person  need  be  named  as 
party  respondent,  and  no  notice  beyond  pub- 
lication need  be  given.  But  some  of  the 
other  justices  who  concur  in  the  opinion  pre- 
fer to  uphold  the  statute  upon  the  ground 
that  the  opportunity  to  appear  and  be  heard 
afforded  by  the  notice  here  provided  is  not  so 
far  different  from  that  afforded  by  personal 
service,  or  Its  equivalent,  in  an  action  in 
peraonam,  as  to  forbid  the  legislature  adopt- 
ing it.  On  what  ground  the  majority,  who 
deny  that  this  is  a  proceedii^  in  rem,  place 
their  conclusion  that  those  not  named  as  re- 
spondents, either  in  the  application  or  in 
the  notice,  are  barred,  is  not  explicitly 
stated. 

I  will  first  deal  with  the  question  of  the 
notice  to  be  given  to  known  respondents; 
that  is,  to  those  named  in  the  notice  issued 
by  the  court.  It  is  patent  that  one  having 
an  adverse  interest  is  not  sure  to  receive  no- 
tice of  the  proceeding,  and  to  recover  that 
notice  in  time  to  be  heard.  He  may  not  see 
the  notice  posted  on  his  own  land.  The  par- 
cel of  land  may  be,  for  example,  woodland, 
and  many  thousand  acres  in  extent;  or  the 
owner  may  be  properly  absent  from  the 
county  for  the  fourteen  days  in  question ;  or 
he  may  have  given  iMsaession  of  the  land  to 
a  tenant,  and  therefore  properly  leave  it  un- 
visited;  or  he  may  be  a  remainderman,  and 
have  no  immediate  right  of  entry,  and  cer- 
tainly no  likelihood  of  seeing  a  notice  posted 
on  the  land.  Again,  his  interest  in  the  land 
may  be  a  li^t  of  way  over,  or  of  light  and 
air  in,  the  land  of  his  neighbor,  or  an  ease- 
ment in  the  nature  of  an  e<fuitable  restrio* 
tion  upon  the  height  or  position  of  buildings 
to  be  erected  and  maintained  thereupon.  In 
that  case,  the  notice  would  be  posted  on  his 
neighbor's  land,  and  there  is  certainly  no 
likelihood  that  he  would  see  a  notice  posted 
there.  One  publication  in  one  newspaper  in 
the  district  where  the  land  lies,  to  ra  made 
"immediately  upon  the  filing  of  the  exami- 
ner's opinion  or  the  applicant's  election,  as 
the  case  may  be,"  satisfies  the  statute,  and 
nothing  but  the  statement  of  that  fact  is 
necessary  to  sbow  that  such  service  of  the 
notice  is  not  certain  to  reach  all  named  re- 
spondents. The  service  by  mail  may  be 
made  at  any  time  within  seven  days  after 
publication  in  the  newspaper.  The  mail 
IS  a  good  messen^r  to  carry  a  communica- 
tion to  one  whose  identity  and  exact  address 
are  known,  as  is  the  case^here  one  writes 
to  another  wlth^wfe^KS^'Ogfe' 
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TCflpondsneet  Imt  it  k  not  a  good  messenger 
■to  use  in  eonv^ng  notice  to  strangers, 
•whose  identity  and  address  are  not  necessari- 
ly known,  and  must  be  ascertained  pro  hoc 
■vice.  This  is  recognized  in  the  act  when.it 
provides  that  the  notice  is  to  be  mailed,  not 
to  all  respondents  named  in  the  notice,  but 
to  "every  person  named  therein  whose  ad- 
dress is  known."  Section  32.  Had  the  pro- 
visions required  the  notice  to  be  mailed  to 
■everyone  named,  the  practical  result  would 
prombiy  have  been  the  same;  for  the  re- 
cord has  no  means  of  knowing  the  identity 
and  proper  address  of  each  respondent,  and 
the  provision  that  the  affidavit  of  the  record- 
«r  in  the  matter  of  mailing  copies  of  the  no- 
■tice  shall  be  conclusive  takes  away  from  the 
applicant  any  temptation  to  use  extraor- 
dinajy  diligence  in  funiishing  to  tiie  re- 
«mier  the  exact  name  and  address  of  those 
whose  interest  it  will  be,  U  brought  in,  to  de- 
feat the  object  which  he  sedu  to  obtain 
bringing  his  application. 

More  than  that,  the  mail  was  originally 
'Revised  as  a  means  of  transmitting  messages 
an  business  and  social  life,  and  not  of  serv- 
itsg  notices  of  proceedings  which  may  devest 
one  of  hii  property,  and  it  has  liu«tofore 
4)een  treatea  as  snen  the  publio.  A  man 
not  in  business  may  reasonably  absent  him- 
self from  the  commonwealth  in  traveling  for 
■pleasure,  and  direct  that  all  oommunicationa 
addressed  to  him  shall  be  forwarded  to  him 
at  specified  places  where  he  expects  to  go, 
•but  where  he  later  decides  that  it  is  not  his 
Measure  to  go.  It  is  probably  within  the 
-flxperiaioe  of  every  one  that  many  Irtters 
so  forwarded  are  never  received. 

But  the  decisive  objection  to  the  provi- 
•■iona  of  the  act  as  to  notice  to  named  re- 
mmndents  lies  deeper  than  considerations  of 
this  nature  alone.  It  does  not  depend  upon 
-the  question  whether  service  by  mail  is  as 
likelv  to  reach  the  respcmdent  as  service  at 
the  defendant's  last  and  usual  place  of  abode, 
■as  the  opinion  would  seem  to  assume.  Each 
and  evenr  statute  of  Massachusetts,  whrth- 
■«r  passed  in  the  time  of  the  eoloqy,  the  prov- 
ince, or  the  commonwealth,  authorizing  a 
judgment  on  default  based  on  any  but  per- 
sonal senice,  has  given  to  the  defendant  who 
•did  not  in  fact  have  notice  of  the  proceed- 
ings, and  therefore  no  opportunity  to  be 
-heard  before  the  judgment  was  rendered,  a 
right  to  have  the  judgment  vacated  on  a 
Tnit  of  review.  "Such  judgments  in  this 
•state  an  treated  as  nuid  until  reversed, 
for  the  reason  that  the  parties  have  an  ade- 
'quatfl  remedy  by  review  or  writ  of  error." 
Wells,  J.,  in  Salem  v,  EoMtem-^R.  Co.  98 
Mass.  431,  448.  96  Am.  Dec.  ftSO.  It  is  defl- 
'nitely  settled,  in  other  connections,  that  a 
riffht  of  appeal  or  a  right  to  a  review  is 
sumcient  to  render  constitutional  a  judg- 
-ment  which,  but  for  tlie  right  to  that  ap- 
peal or  review,  would  be  void,  as  not  secur- 
ing to  the  defendant  the  rights  guaranteed 
to  him  by  the  Constitution,  ^ones  v.  Rob- 
<Uii«.  8  Gray.  329;  Bolmta  v.  Hitnt,  122 
Mass.  605,  516,  23  Am.  Rep.  381 ;  Fotter  v. 
Jforse.  132  Mass.  364,  42  Am.  Rep.  438. 

Hie  flnt  statute  in  Massachusetts  author- 
-U  L.B.  A. 
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izlng  A  judgment  on  default  on  any  but  per- 
sonal service  was  the  colony  act  of  1(144. 
That  act  provided  that,  in  case  property  of 
the  defendant  was  attached,  the  notice,  or, 
as  it  is  now  termed,  the  separate  summons, 
might  be  served  upon  the  defendant  by  leav- 
ing the  same  "at  his  house  or  place  of  usual 
aiwde,"  with  a  proviso  that,  if  the  defendant 
was  at  the  time  of  service  out  of  the  juris- 
diction, the  case  should  be  continued  for  a 
term  before  execution  issued ;  and  no  execu- 
tion should  then  issue  until  the  ptaintilf 
gave  security  to  respond  to  the  defendant, 
"if  he  shall  reverse  the  judgment  within  one 
year  or  such  further  time  as  the  court  shall 
permit."  Ancient  Charters,  p.  60.  It  is  a 
fact  of  some  interest  that  this  is  the  origin 
in  thia  commonwealth  of  writs  of  review, 
and  in  this  connection  it  is  of  no  little  im- 
portance that  the  origin  of  writs  of  review 
was  to  mve  to  defendants,  who,  being  served 
under  t£e  statute  and  being  absent  from  the 
colony  at  the  time  of  service,  did  not  know 
of  the  proceedings,  an  opportunity  to  have 
the  judgment  made  in  their  absence  vacated, 
if  they  had  a  good  defense  to  the  original 
claim.  This  provision  was  re-enacted  in 
1700-1701,  without  substantial  change,  and 
was  then  extmded  to  writs  of  dower  and 
scire  facias.  It  was  thai  provided,  in  the 
interest  of  the  absent  defendant,  that  "no 
real  estate  taken  in  execution  granted  upon 
such  first  judgment  shall  be  alienated  or 
passed  away  until  after  the  expiration  of  the 
said  twelve  months,  or  after  a  new  trial 
brought  within  the  said  space  of  twelve 
months,  to  the  intent  that  restitution  there- 
of may  be  made  in  case  as  aforesaid."  1 
Provincial  Laws.  447,  448. 

In  1720  the  provisions  of  the  original  act 
were  extended  to  the  service  of  a  capias 
when  no  attachmoit  was  made,  and  in  1797 
to  writs  of  ejectment,  error,  review,  to  real 
actions,  and  generally  to  all  civil  actions 
"wherein  the  law  does  not  require  a  separate 
summons  to  be  left  with  the  defendant." 
Stat.  1797,  chap.  60,  SS  1-^'  The  provisions 
of  this  act  have  since  been  re-enacted,  with- 
out substantial  change,  until  this  day.  Rev. 
SUt.  chap.  90,  5S  41,  45,  48,  chap.  92,  U  3, 
4,  6,  8,  chap.  99,  fi  17;  Qen.  Stat.  chap.  123. 
§8  26,  28,  chap.  126,  SS  0-8,  10,  chap.  146,  B 
20;  Pub.  Stat.  chap.  161,  SS  31,  34,  chap. 
164.  SS  6,  8,  10,  chap.  187,  9  21.  This  right 
of  review  had  been  previously  extended  to 
judgments  rendered  by  justices  of  the  peace 
and  all  inferior  courts.  Stat.  1791,  chap. 
17,  i  3, — re-enacted  in  Rev.  Stat.  chap.  99, 
S  27;  Gen.  Stat  chap.  146,  |  24;  Pub.  Stat 
chap.  187,  S  85. 

In  1820  tlie  right  to  review  a  judgment 
was  enlarged  by  giving  the  court  power  to 
issue  a  writ  of  review,  even  if  the  defendant 
was  within  the  commonwealth  at  the  time 
of  service,  at  his  last  and  usual  place  of 
abode,  provided  he  did  not  in  fact  have  no- 
tice of  the  action,  and  apply  for  a  review 
within  a  year  ^ter  he  first  heard  of  it 
Stat.  18S0.  chap.  03;  /antes  r.  Totnuend, 
104  Mass.  367.  This  act  was  re-enacted  in 
Kev.  8Ut.  chap.  92,  B  6,  chap.  99,  SS  18-20; 
Gen.  Stat  chap.  146,  S  21;  hibt  St^dub. 
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187.  S  22.  The  Eeviaed  Statutea  made  a 
further  provision  in  protection  of  the  rights 
of  a  defendant  in  a  real  action  who  had  not 
heen  persoually  served,  and  against  whom 

t'udgmcnt  had  been  rendered  on  a  default  in 
is  absence,  to  wit,  that,  if  the  judgment 
were  reversed  within  the  year,  the  land 
should  be  restored.  Rev.  Stat.  chap.  92,  9 
9. 

Without  going  more  particalarly  into  the 
Btatutes,  it  is  enough  to  say  that  it  has  al- 
ways been  "held  in  this  commonwealth  that 
a  judgment  rendered  on  a  default  is  binding 
on  the  defendant  when  service  was  made  up- 
on him  personally  {Matthewson  v.  Moul' 
ton,  135  Mass.  122),  but  if  service  was  made 
at  his  last  place  of  abode,  or  in  ai^  way 
other  than  by  personal  service,  and  he  did 
not  in  fact  have  notice  of  the  proceeding,  it 
is  not  binding  upon  him;  tha^  if  provision 
for  reopening  the  judgment  is  made  by  re- 
view or  writ  of  error,  his  remedy  is  to  have 
the  judgment  vacated  by  such  a  proceeding, 
instituted  directly  for  that  purpose.  Hen- 
drick  T.  Whittemore,  105  Mass.  23;  Finner- 
an  V.  Leonard,  7  Allen,  54,  83  Am.  Dec.  665. 
If,  however,  the  proceeding  is  not  according 
to  common  law,  so  that  error  does  not  lie, 
the  judgment  may  be  attacked  collaterally, 
and  shown  to  be  void  for  want  of  notine, 
when  invoked  against  the  defendant  (Smith 
V.  Rice,  11  Mass.  514;  Cook  v.  Darling,  18 
Pick.  3d'))  ;  or  if  a  judgment  is  rendered  iti 
another  state  against  a  citizen  of  this  state, 
or  in  this  state  against  a  citizen  of  another 
state,  it  may  be  so  attacked  collaterally 
when  suit  is  brought  on  it,  because,  to  com- 
pel him  to  have  the  judgment  vacated  by 
writ  of  error,  in  which  he  must  file  a  bond 
if  he  would  obtain  a  stay  of  execution,  is  to 
impose  a  burden  not  warranted  by  the  14th 
Amendment  to  the  Constitution  of  the 
United  States  (Ncedham  v.  Thayer,  147 
Mass.  636,  IS  K.  E.  429;  and  on  this  point 
generally  sec  the  exhaustive  opinion  of  Judge 
Wells  in  Balem  v.  ISaatem  R.  Co.  98  Mass. 
431, 96  Am.  Dec.  650) .  This  doctrine  that  a 
defendant  is  not  bound  by  a  judgment  rea> 
dered  on  default  in  his  absence,  based  on  a 
service  other  than  personal  service,  is  not 
peculiar  to  Massachusetts,  but  is  of  univer- 
sal application.  There  is  a  difference  in  some 
states  as  to  the  remedy.  In  some  jurisdic- 
tions the  judgment  will  not  be  vacated  if 
the  defendant  failed  to  receive  notice  through 
a  false  return  of  the  sheriff,  or  an  unau- 
thorized appearance  was  made  by  an  nttor- 
n^,  unless  a  suit  on  the  sheriff's  bond,  or  a 
suit  against  the  a1:tomey,  fails  in  fact  to 
give  him  an  adequate  remedy.  Walker  v. 
Hohbim,  14  How.  584,  14  L.  ed.  652.  In 
Connecticut  a  bill  in  equity  lies  to  enjoin 
the  enforcement  of  a  judgment  bo  obtained, 
though  no  fraud  can  be  imputed  to  the 
plaintiff  if  the  time  prescribed  by  statute 
for  vacating  the  judgment  has  expired. 
Jeffery  ▼.  Fitoh,  46  Conn.  601.  In  New 
York  it  has  been  held  that,  even  after  the 
time  prescribed  by  statute  for  vacating  such 
a  judgment  has  expired,  the  court  has  in- 
herent power  to  set  it  aside,  if  made,  in  the 
absence  of  the  defendant  (Vilat  v.  Flatt*- 
£1  L.  R.  A. 
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844,  25  N.  E.  941)  ;  and  there  are  cases  in 
the  Supreme  Court  of  the  United  States  and 
in  this  commonwealth  indicating  that  judg- 
ments may  be  vacated  after  the  term  by  ex- 
ercise of  the  court's  inherent  power,  inde- 
pendently of  statute  (Ett parte  Cren«Aato,  1&- 
Pet.  119,  10  L.  ed.  682;  Waters  t.  Stickneji, 
12  Allen,  1,  90  Am.  Dec.  122;  Gale  v.  Hiek- 
eraon,  144  Mass.  416,  11  K.  E.  714;  Stick- 
ney  v.  Davia,  17  Pick.  169).  But  these 
cases  all  a^ree  in  this,  that  the  judgment 
is  not  binding,  certainly  in  the  absence  of 
an  adequate  remedy  against  the  sheriff  or 
the  attorney  who  wrongfully  appeared,  and 
differ  only  as  to  what  the  remedy  is.  To- 
that  effect,  see  I  Freeman,  Judgm.  4th  ed.. 
S  98,  where  many  cases  are  collated. 

It  comes,  therefore,  to  this:  Whenever 
service  other  than  personal  service  has  been 
heretofore  allowed,  a  judgment  rendered  in 
the  absence  of  the  defendant  so  served  haS' 
never  been  held  to  be  final, — ^that  is,  not  sub- 
ject to  be  directly  reviewed  or  collaterally 
attacked, — but  it  has  always  been  held  that 
a  defendant  is  entitled  to  escape  from  such 
a  judgment  in  some  way,  either  by  a  pro- 
ceeding instituted  directly  to  vacate  it,  or 
tqr  attacking  it  collaterally,  when  it  is- 
sought  to  be  enforced  against  him.  In  other 
woras,  it  has  always  been  held  that  he  shall 
have  an  opportunity  to  be  heard  after  the 
judgment  on  the  merits  of  the  original 
claim,  if  he  did  not  in  fact  have  an  oppor- 
tunity to  be  heard  before  the  judgment  was 
rendered. 

The  state  of  the  oommon  law  in  this  con- 
nection at  the  time  when  the  first  settler* 
came  to  this  country  confirms  this  conclu- 
sion. At  that  time  no  snch  thing  was- 
known  as  a  judgment  against  a  defendant 
before  he  entered  an  appearance  in  court,, 
even  if  he  had  been  personally  served  *ith 
process.  Salem  v.  Eaatem  R.  Co.  98  Mass. 
431,  451,  90  Am.  Dec.  650;  Jamea  v.  Totcna- 
end,  104  Mass.  367,  372;  Story,  J.,. in  Pio- 
quet  V.  Swan,  6  Mason,  35,  45,  Fed.  Cns.  No. 
11,134.  At  common  law,  if  the  defendant 
failed  to  obey  the  summons  served  on  him, 
whether  by  personal  service  or  by  service  at 
his  house,  or  in  real  actions  by  posting 
notice  on  his  land,  the.  plaintiff's  rem- 
edy was,  where  the  injury  was  not  ac- 
companied by  force,  to  take  out  a  writ 
or  writs  of  judgment  or  pone,  fol- 
lowed by  writs  of  distringas,  under  which 
the  property  of  the  defendant  was  distrained 
to  compel  hie  appearance  in  conrt,  and  when 
all  his  property  had  been  distrained  for  that 
purpose  the  power  of  the  court  was  ex-' 
hausted.  In  those  cases  where  the  injury 
was  accompanied  by  force,  the  remedy  of 
the  plaintiff  was  to  take  out  a  capias,  under 
which  the  defendant  might  be  arrested;  and, 
if  he  secreted  himself  so  that  he  could  not 
be  taken,  a  series  of  writs  could  be  taken 
out  which  resulted  in  his  being  declared  an 
outlaw,  at  which  point  the  power  of  the 
court  was  at  an  end.  3  Bl.  Com.  279,  287. 
It  was  not  until  1725,  and  by  force  of  Stat. 
12  Geo.  I.  chap.  29,  that  judgment  at  law 
could  bo  taken  1^  default  for  nonappearance 
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of  tha  defendant.  It  ia  of  interest  to  note 
that  personal  service  of  tlie  writ  was  re- 
quired hj  Stat.  12  Geo.  I.  chap.  29,  to  eu- 
ahle  the  plaintiff  to  take  judgment  by  de- 
fault. It  appears  that  at  that  time  courts 
of  equity  did  enter  a  decree,  taking  the  bill 
pro  confesso;  but  this  was  done  omy  if  the 
service  of  the  subpoena  had  been  made  on 
the  defendant  personally,  and  had  been  fol- 
lowed by  successive  processes  of  contempt, 
including  sequestration.  3  Bl.  Com,  444.  It 
was  not  until  1732,  and  hy  force  of  Stat.  5 
Geo.  II.  chap.  25,  that  a  decree  taking  the 
bill  pr  o  confesso  could  be  entered,  unless  the 
Bubpcena  had  been  personally  served,  and 
then  only  on  proof  that  the  defendant  had 
abfwonded  to  avoid  service. 

The  principle  that  a  defendant  has  the 
rieht  to  be  heard  on  review  of  a  judgment, 
if  M  did  not  have  notice  of  the  procMdings 
before  judgment,  ia  nothing  more  than  the 
application  to  judgments  rendered  on  a  de- 
fault based  on  service  not  personal,  of  the 
fundamental  doctrine  of  the  common  law, 
which  obtains  in  England  as  well  as  in 
America,  that  no  judgment  can  he  rendered 
affecting  another's  rights  of  person  or  prop- 
erty without  giving  to  that  other  an  oppor- 
tunity to  be  heard.  "It  ii  an  essential  prin- 
ciple of  natural  justice  that  every  man  nave 
an  opjtortunily  to  be  heard  in  a  court  of 
law  upon  every  question  involving  his  rights 
or  interests  before  be  is  affected  by  any  ju- 
dicial decision  of  the  question."  Com.  v. 
Cambridge,  4  Mass.  627.  To  the  same  effect 
see  Wells,  J.,  in  Salem  v.  Eastern  B.  Co.  98 
Mass.  447,  4d0,  98  Am.  Dec  650;  Devens,  J., 
in  Bhorea  v.  Hooper,  153  Moss.  228,  230,  231, 
11  L.  R.  A.  308,  26  N.  E.  846.  "In  our 
courts  of  law,  you  cannot  obtain  a  judg- 
'ment  against  a  party  without  entering  an 
appearance  for  hiin,  so  that  it  shall  seem  as 
if  he  had  appeared.  He  either  does  actually 
appear,  or  else  you  enter  an  appearance  for 
him,  according  to  the  act  of  Parliament  ex- 
pressly made  tor  that  purpose,  and  made  be- 
cause it  is  considered  an  invariable  maxim 
of  law  that  you  cannot  proceed  against  a 
party  without  his  having  the  opportunity 
of  being  heard,  and  without  his  appearihg 
in  court,  before  a  judgment  shall  be  pro- 
nounced against  him."  Bayley,  B.,  in  Capel 
V.  Child,  2  Cromp.  ft  J.  558,  S79.  See,  to 
the  same  efTcct,  Parke,  B.,  in  Bonaker  v.  Ev- 
ans, 10  Q.  B.  102,  171»  ITS,  where  many  au- 
thorities are  cited. 

In  the  light  ot  the  well-established  gener- 
al principle  that  no  judgment  can  be  ren- 
dered against  a  man  imtil  he  has  in  fact  had 
an  opportunity  to  he  heard,  and  the  equally 
weU'eMtabtiuhed  application  of  that  ^neral 
principle  tliat  a  defendant  has  the  right  to 
be  heard  in  review  of  a  judgment  rendered 
under  a  statute  authorizing  judgment 
against  him  to  be  entered  in  hia  absence  if 
he  did  not  in  fact  have  notice  of  the  proceed- 
ings before  judgment,  which  principle  has 
obtained  since  the  first  statute  authorizing 
service  of  process  at  the  last  and  usual  place 
of  abode  of  the  defendant,  and  was  a  com- 
ponent pait  of  that  act,  and  which  has  been 
universally  observed  since  then,  the  oonsti- 
61  L.  B.  A. 


tntional  provisions  In  quesUon  must  be  con- 
strued to  guarantee  to  every  citizen  the- 
right  to  be  heard  before  judgment  against 
him  becomes  irrevocable;  and  if  the  judg- 
ment on  default  is  based  on  any  service  of 
process,  other  than  personal  service  on  the 
defendant,  provision  must  be  made  giving  to 
a  defendant,  who  did  not  in  fact  have  notice 
of  the  proceeding  before  judgment,  an  oppoi'- 
tunity  afterwards  to  have  it  reversed,  or  to 
attadt  it  collaterally,  when  it  is  set  up 
against  him.  This  act  does  not  secure  to 
those  named  in  the  application  and  notice 
as  claiming  adverse  interests  their  constitu- 
tional right  to  be  heard,  and  is,  in  my  opin- 
ion, for  that  reason  unconstitutional  and 
void. 

But,  if  personal  service  upon  those  named 
as  defendants  in  the  application  and  notice 
had  been  required,  the  act  would  have  been 
unconstitutional  and  void,  because  it  under- 
takes to  conclude  those  having  an  adverse 
interest,  whether  residents  or  nonresidents, 
who  are  alleged  not  to  he  known  to  the  ap- 
plicant or  the  examiner,  without  making 
them  parties  defendant  by  name.  The  act 
provides  that,  though  th^  be  not  named  in 
the  application  or  in  the  notice,  they  are 
made  parties  defendant  1^  the  insertion  in 
the  notice  of  the  words,  "to  alt  whom  it  may- 
concern,"  and  their  rights  are  exUnguished 
by  their  nonappearance  in  answer  to  that  no- 
tice. 

It  ia  a  principle  of  our  jurisprudence, 
brought  to  this  couutry  by  our  ancestors, 
and  recognized  here  since  then,  that  no  per- 
son is  barred,  by  judgment  or  decree  in  ju- 
dicial proceedings  according  to  the  course  of 
the  common  law,  in  which  the  plaintiff  as- 
serts rights  of  property  adverse  to  his,  un- 
less he  is  named  as  a  party  defendant.  I 
liave  already  shown  that  every  defendant 
named  must  have  notice  of  the  pro- 
ceeding before  he  can  he  finally  and 
irrevocably  concluded  thereby.  The  com- 
plement of  that  rule,  which,  together 
with  it,  makes  up  the  full  measure 
of  the  vested  rights  of  property  .  in 
this  connection  ^aranteed  to  each  citizen 
by  the  Constitution,  is  the  rule  now  under 
consideration,  that  no  person  is  barred  by 
a  judgment  or  decree  in  a  proceeding  the 
effect  of  which  is  to  strip  him  of  vested 
rights  of  property,  unless  he  is  named  as  a 
defendant.  No  principle  could  be  introduced 
more  dangerous  to  vested  rights  of  property 
than  the  principle  that  this  rule  can  be  dis- 
pensed With  in  the  discretion  of  the  legis- 
lature. If  this  rule  is  dispensed  with,  no 
sufSdent  incentive  is  left  to  the  plainti^  to 
name  as  parties  defendant  those  who 
have  adverse  interests;  that 
those  whose  interests,  if 
brought  in,  will  lead  them 
in  their  power  to  defeat 
which  the  plaintiff  seeks  to  obtain  by  bring- 
ing his  suit.  The  only  possible  way  of  in- 
suring to  those  having  adverse  interests  an 
opportunity  to  be  heard  is  to  require  the 
plaintiff  to  name  them  as  defendants,  under 
the  penalty  of  their  not  being  barred  if  not 
so  named.  If  this  penalty  is 
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a  defendant  is  e(j|ua1l7  bound,  whether 
named  or  not,  there  is  not  only  no  incenlive 
to  name  as  defendants  those  who  claim  an 
adverse  interest,  but  the  law  has  thereby 
oFrered  to  the  plaintiff  the  greatest  tempta- 
tion not  to  name  an  adverse  claimant  if 
known,  and  not  to  use  any  diligeiuK  what- 
ever to  discover  whether  there  are  in  fact 
persons  who  claim  an  interest  adverse  to  tiis. 

The  effect  of  a  judgment  on  a  writ  of 
right  and  of  a  fine,  mentioned  in  the  opinion, 
are  not  instances  conflicting  with  the  uni- 
versality of  the  proposition  that  no  person 
not  named  therein  can  be  barred  by  a  ju- 
dicial proceeding.  In  those  cases  the  world 
was  barred,  including  all  claiming  an  ad- 
verse interest,  though  not  named  in  the  pro- 
ceeding. But  that  was  the  effect  of  the  lapse 
of  the  year  and  the  day.  They  were  not 
barred  l>y  the  judgment  apart  from 
the  lapse  of  time.  Thc^  were  barred 
by  the  lapse  of  time  after  a  judg- 
ment. In  other  words,  the  judgment  was 
-sufficient  to  start  the  running  of  time 
against  them,  and  they  are  barred  the 
operation  of  the  prineipla  oi  the  statute  of 
limitations. 

The  reference  made  in  the  opinion  of  the 
majority  of  the  court  to  the  statute  of  lim- 
itations mokes  it  necessary  to  state,  in  pass- 
ing, that  the  r^stration  act  cannot  be  sup- 
ported on  the  grounds  on  which  the  statute 
of  limitations  quiets  titles  against  all  the 
world,  or  on  any  grounds  deducible  there- 
from. It  is  unquestionably  within  the  con- 
stitutional power  of  the  legislature  to  quiet 
the  title  to  property  by  a  statute  of  lim- 
itations- The  principle  of  such  a  Btatut«  ia 
that  one  who  is  disposaessed  of  his  property 
must  assert  his  ownership  thereto  by  action 
within  a  specified  time  or  be  barred  thereof ; 
that  is  to  say,  cease  to  be  such  owner.  But 
no  statute  was  ever  passed  providing  that 
an  owner  in  possession  of  his  property  could 
be  dispossessed  thereof  by  any  lapse  of  time, 
And  no  principle  is  deducible  from  the  stat- 
ute of  Itmitauons  which  can  justify  such  a 
statute,  or  a  statute  providing  that,  with- 
out naming  him  as  a  defendant  or  without 
giving  him  notice,  a  court  can,  by  decree 
alone,  unaided  by  the  subsequent  lapse  of 
time,  transfer  his  property  to  another. 

But  the  main  ground  on  which  this  pro- 
vision of  the  act  is  sought  to  be  upheld  is 
that  of  necessity.  It  is  said:  "If  it  does 
not  satisfy  the  Constitution,  a  judicial  pro- 
'Ceeding  to  clear  titles  against  all  the  world 
is  hardly  possible;  for  the  very  meaning  of 
such  a  proceeding  is  to  get  rid  of  unknown 
as  well  HS  known  claims, — indeed,  certainty 
against  the  unknown  may  be  said  to  be  its 
■chief  end, — and  unknown  claims  cannot  be 
dealt  with  by  personal  service  upon  the 
elaimanta."  It  is  undoubtedly  true  that  the 
•chief  end  of  a  proceeding  to  clear  titles  is  to 
get  rid  of  the  unknown,  and  that  an  un- 
Vnown  claim  cannot  be  dealt  with  by  bring- 
ing notice  of  the  proraeding  home  to  the 
claimant;  and  it  is  true  that  it  follows  from 
that  that  a  title  cannot  be  cleared  by  a  ju- 
dicial proceeding  unaided  by  the  lapse 
-of  time,  but  it  does  not  follow  that 
■SI  L  R.  A. 


titles  cannot  be  cleared.  The  lapse  of 
time  bus  been  the  means,  and  the  only 
means,  heretofore  used  under  our  jurispru- 
dence, to  clear  titles  againi^t  unknown  claim- 
ants. Under  our  Constitution,  it  is,  in  my 
opinion,  the  only  means  available  therefor. 
Imt  it  is  of  importance  that  it  ia  available, 
and  therefore  that  the  argument  of  necessi- 
ty fails.  It  would  be  within  the  constitu- 
tional power  of  the  legislature  to  enact  that 
the  effect  of  some  such  decree  as  is  provided 
for  in  this  act,  when  properly  proclaimed 
and  served,  sJiould  have  the  effect  to  put  the 
claimant  in  possession  of  the  title  so  set  up. 
and  that  if  that  possession  continued  un- 
broken, and  the  decree  setting  up  the  appli- 
cant's title  remained  in  force,  unmodilicd, 
for  a  spccitied  time,  all  the  world  should  be 
barred.  If  the  opinion  of  the  supreme  court 
of  Illinois  in  this  eoimection  {People  ex  rel. 
Deneen  r.  Himon,  176  111.  165,  177,  178,  44 
L.K.A.801,52  N.E.giO)  isnottobeconstrued 
as  confined  to  the  particular  provisioiis  of 
that  act,  it  cannot  be  supported.  Such  a  re- 
quirement would  practically  enable  any  per- 
son to  protect  his  rights  of  property  by  an 
examination  of  the  records  of  the  court  of 
rc^stration  made  during  the  specified  term, 
while  under  this  act  it  is  beyond  the  power 
of  a  person  to  protect  his  property  from  the 
effect  of  a  decree  not  subject  to  be  reopened, 
and  made  in  his  absence,  without  his  knowl- 
edge. If  he  have  an  estate  less  than  the 
fee,  he  can  protect  himself  neither  by  regis- 
tering his  own  title  nor  by  an  inspection  of 
the  records  of  the  couit.  He  can  do  noth- 
ing but  trust  to  the  chance  that  the  appli* 
cant  and  the  examiner  may  exercise  suf- 
ficient care  to  discover  his  claim,  will  learn 
his  true  name  and  address,  and  that,  if  his 
claim  is  discovered  and  the  notice  is  prop- 
erly addressed  and  mailed,  it  will  reach  him 
in  time  to  enable  him  to  appear  in  court  be- 
fore a  decree  has  been  rendered  in  his  ab- 
sence which  is  beyond  the  power  of  any 
court  to  change  when  once  it  has  been  made. 
And,  if  his  original  title  is  by  .prescription, 
he  must  trust  to  the  intelligence  and  good 
faith  of  the  applicant  alone;  for  the  ex- 
aminer will  not,  in  his  examination,  learn  of 
such  a  title. 

But  there  is  an  even  more  decisive  answer 
to  the  argument  of  necessity,  and  that  is 
this:  The  constitutional  provision  secur- 
ing to  the  owner  the  right  not  to  be  deprived 
of  his  property,  except  by  due  process  of 
law,  spesks  to  each  citizen  directly  uid  per- 
sonally. It  is  no  answer  when  a  person 
complains  that  he  had  no  notice  of  the  pro- 
ceeding in  which  the  decree  was  made  trans- 
ferring his  property  to  another,  to  say  to 
him  that  90  other  persons  had  notice,  and 
that  in  09  cases  out  of  100  a  person  would 
have  notice.  This  provision  is  not  a  flitter- 
ing generality  to  be  explained  away  in  any 
such  manner  to  a  man  whose  property  has 
been  devested  1^  a  decree  made  in  his  ab- 
sence. It  is  a  constitutional  guaranty  to 
each  citizen,  and  no  citizen  can  be  deprived 
of  the  security  given  by  the  Constitution  to 
his  rights  of  property  for  any  counterbal- 
andog  of  the  beneAta  derived  iv  the  multi- 
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tude  B^Inat  the  evil  suffered  by  him.  It  is 
•a  c<HifltitutioDal  guaranty  to  each  citizen  that 
Ills  property  ahall  not  be  transferred  by  the 
judgment  of  a  court  to  another  without^ his 
ttavang  had  in  fact  an  opportunity  to*  be 
heard,  no  matter  what  the  consequences  may 
be.  If  it  mcane  anything  short  of  that  it 
is  not  a  cooatitutional  guaranty ;  It  ia  but  a 
rule  which  may  mean  something  or  nothing, 
■as  the  legislature  in  its  discretion  may  de- 
-cide.  Moreover,  this  is  a  constitutional 
^araaty  made  to  each  and  every  citizen 
equally  and  alike.  It  is  no  fault  of  a  per- 
«on  residing  in  the  commonwealth,  who  nas 
An  estate  in  the  land  covered  by  the  appli- 
-cation,  that  the  applicant  and  the  examiner 
did  not  know  of  his  claim,  if  they  did  not 
Ieuow  of  it;  much  less  if  they  allege 
that  they  did  not  know  of  it,  when  by  the 
■exercise  of  due  care  th^  would  have  known 
4^  it.  It  is  strange,  indeed,  if  a  discrimiiui- 
tioD  can  be  made  between  two  residents  with- 
in the  commonwealth,  as  to  their  constitu- 
^onal  right  to  be  heard  before  an  irrevocable 
judgment  is  made  concluding  their  rights  of 
property,  and  that  that  discrimination 
should  Anally  depend  on  the  negligence  and 
£Ood  faith  of  their  opponent,  the  applicant, 
■and  of  the  court  examiner,  and,  as  has  been 
shown,  in  case  of  titles  by  prescription,  on 
■that  of  the  applicant  alone.  And  yet  that 
Is  the  conclusion  to  which  the  court  has 
■oome.  By  the  opinion  x>f  the  court,  the  neg- 
ligence of  the  applicant  in  not  discovering 
-the  claim  of  a  resident  to  an  interest  in  the 
land  in  question  precludes  him  from  having 
the  same  right  to  be  heard  in  defense  of  his 
rights  of  property  in  that  land  which  his 
neighbor  haa  whose  claim  was  discovered. 
In  the  first  case,  he  is  not  named  as  a  de- 
-fendant,  and  that  service  of  process  which 
is  required  in  actions  in  personam  need  not 
l>e  made  on  him;  in  the  latter  case,  the  de- 
fendant is  not  barred  unless  such  service  of 
process  as  is  required  by  actions  in  person- 
am has  been  ma^e. 

There  is  no  precedent  for  holding  that 
tights  of  personti  not  named  as  defendants 
Are  barred  in  any  proceeding  other  than  a 
proceeding  m  rem,  and,  for  the  reasons  which 
I  have  given,  I  am  of  opinion  that  the  con- 
stitutional rights  of  property,  guaranteed  to 
■each  and  every  citizen  equally  and  alike,  re- 
-quire  that  that  rule  should  not  be  abrogated. 

To  conclude  this  part  of  the  discustiion: 

I  am  of  opinion  that,  unless  the  proceeding 
under  the  registration  act  is  to  be  supported 
■as  a  proceeding  irt  rem,  it  is  without  prece- 
■dent,  and  is  contrary  to  the  rule  heretofore 
universally  recc^ized,  without  any  excep- 
tion, wherever  the  common  law  of  England 
prevails,  that  no  party  is  barred  unless  he 
in  fact  had  an  opportunity  to  be  heard. 
■Com.  Cambridge,  4  Mass.  627;  Salem  v. 
Eastern  R.  Co.  98  Mass.  431,  Q6  Am.  Dec. 
«50;  Shores  v.  Booper,  163  Mass.  228,  230, 

II  L.  R.  A.  308.  26  N.  E.  846;  Capel  v.  Child, 
S  Cromp.  ft  J.  668 ;  Bonaker  t.  Bvam,  16  Q. 
B.  I(t2.  And  I  am  of  opinion  that,  unless 
the  application  ie  a  proceeding  in  rem,  a  de- 
cree under  that  act,  so  far  as  it  affects  either 
the  rights  of  absent  defendants  named  and 
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not  personally  served,  or  absent  persons  not 
named,  is  not  due  process  of  law. 

I  come  now  to  the  consideration  of  the 
constitutionality  of  the  act  as  a  proceeding 
in  rem.  The  act  professes  to  be  drawn  on 
the  theory  that  it  authorized  a  proceeding 
in  rem,  and  it  is  plain  that  the  service  of 
the  notice  prescribed  was  taken  from  that 
used  in  proceedings  in  the  probate  courts. 
It  is  also  plain  that  there  was  no  attempt 
to  secure  a  compliance  with  the  require- 
ments of  an  action  in  porsonam,  either  with 
respect  to  the  service  tio  be  made  upon  those 
named  as  defendants,  or  to  the  necessity  of 
joining  as  parties  defendant  all  whom  the 
plaintiff  wished  to  have  concluded  by  the 
decree.  Petitions  for  probate  of  a  will  af- 
ford no  ground  .for  holding  that  the  applica- 
tion under  the  act  is  a  proceeding  in  rem. 
Where  there  is  a  fund  in  court  for  distribu- 
tion, such  as  the  proceeds  of  a  bankrupt  es- 
tate or  of  the  pro|»erty  of  an  insolvent  cor- 
poration, which  is  in  process  of  being  wound 
up,  a  general  notice  to  whom  it  may  concern, 
served  by  publication,  is  sufficient  to  give  the 
court  jurisdiction;  and  it  is  sufficient,  be- 
cause in  such  cases  the  object  of  the  pro- 
ceeding is  not  to  devest  an  owner  of  a  title 
which  he  has^  but  to  entitle  him  to  share  in 
the  fund  by  proving  his  right.  Petitions 
for  the  probate  of  a  mil  {Bonnemort  v.  iSUl, 
167  Mass.  33S,  45  N.  E.  768)  and  inquests 
of  office  to  establish  an  escheat  {Hamilton 
V.  Brovm,  161  U.  S.  256,  40  L.  ed.  691,  16 
Sup.  Ct.  Rep.  585),  belong  to  this  class.  No 
rights  of  property  guaranteed  by  the  Consti- 
tution have  vested  in  the  heir  which  the  pro- 
bate of  the  will  or  the  inquest  of  office  de- 
vests. The  purpose  of  such  proceeding  li 
to  ascertain  whether  such  rights  shall  or 
shall  not  vest  in  the  heir.  Hamilton  v. 
Broum,  161  U.  S.  256,  268,  40  L.  ed.  6BI,  687. 
16  Sup.  Ct.  Eep.  585. 

More  than  that,  it  has  never  been  decided 
that  a  decree  admitting  a  will  to  probate 
was  binding  on  all  the  world,  or  that  a  stat- 
ute could  M  constitutionally  rassed  making 
it  bindii^  on  all  the  world.  In  JBonnemort 
V.  Oill,  167  Mass.  338,  46  N.  E.  768,  the 
only  point  decided  was  that  notice  by  pub- 
lication gave  the  court  jurisdiction  to  pro- 
ceed with  the  petition  for  probate  of  the 
will,  but  it  is  perfectly  well  settled  that  the 
decree  of  the  probate  court  in  that  proceed- 
ing can  be  vacated  on  application  at  any 
time.  Waters  v.  Stioknejf,  12  Allen,  1.  00 
Am.  Dec.  122;  Gale  v.  Nickerson,  144  Mass. 
415,  11  N.  E.  14.  In  Hamilton  v.  Brown, 
161  U.  S.  266,  40  L.  ed.  691,  16  Sup.  Ct. 
Rep.  685,  it  was  decided  that  a  statute  of 
Texas  was  not  in  violation  of  the  14th 
Amendment  which  made  the  decree  of  es- 
cheat therein  provided  for  binding  on  all 
the  world  after  notice  similar  to  that  pro- 
vided for  by  the  registration  act,  under  dis- 
cussion, "niis  statute  did  not  go  as  far  as 
the  re^stration  act.  The  statute  directed 
that  the  land  covered  by  the  decree  of  es- 
cheat should  be  sold,  and  provided  that  the 
proceedi  of  the  sale  should  be  paid  to  ai^ 
person  who  should*  subsequently  prove  him- 
mU  to  be  the  heir.  Pa«!hal'ar£Ks^  Mt.1671. 
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^a.t  fact  was  mentioned  in  the  opinion,  but 
does  not  seem  to  have  been  relied  upon.  The 
opinion  laya  down  the  broad  proposition 
that  the  decree  of  escheat  is  concluAive  on 
the  ground  that,  "if  such  proceedings  are 
had  after  actual  notice  by  service  of  sum- 
mons to  all  known  claimants,  and  con- 
structive notice  by  publication  to-  all  -poB- 
sible  claimants  who  are  unknown,  the  final 
determination  of  the  right  of  succession, 
either  among  private  persona,  as  in  the  or- 
dinary administration  of  estates,  or  between 
all  persons  and  the  state,  as  by  inquest  of 
office  or  similar  process,  to  determine  wheth- 
er the  estate  has  eadieated  to  the  public,  is 
due  process  of  law."  Td.,  161  U.  S.  256,  275. 
40  L.  cd.  691,  699,  16  Sup.  Ct.  Rep.  S8S,  602. 
So  far  as  that  reasoning  goes,  the  case  is 
open  to  the  criticism — First,  that  the  right 
of  succession  among  private  persons,  in  the 
ordinary  administration  of  estates,  is  not 
finally  determined  by  a  decree  of  the  probate 
court,  and  such  a  decree  can  be  vacated  at 
any  time  (WaterM  v.  Stickncy,  12  Alien,  1, 
90  Am.  Dec.  122;  Oale  t.  Hickerwm,  144 
Mass.  415,  11  E.  714) ;  and,  second,  that 
the  right  of  succession,  as  between  all  per- 
sons and  the  state,  is  not  finally  determined 
1^  an  inquest  of  office.  Office  found  in  favor 
of  the  King  did  not  result  ,  in  a  judgment 
binding  on  all  the  world.  It  merely  enti- 
tled him  to  the  possession  of  the  res.  It  did 
not  determine,  as  against  the  world,  his,  or 
conclude  anybody's,  right  of  property  in  the 
res  (3  Bl.  Com.  259,  200) ;  but  the  true  own- 
er could  "avoid  the  possession  of  the  Crown 
acquired  by  the  finding  of  such  an  office"  by 
petition  of  right  disclosing  new  facts  not 
found  by  the  office,  or  by  his  monatrana  de. 
droit,  relying  on  the  facts  as  found,  or  by 
traversing  the  facts  found  in  favor  of  the 
King,  on  leave  obtained  from  the  court  of 
chancery  under  its  common-law  jurisdiction 
and  from  the  petty  hag.  Stuart,  V.  C,  in 
Re  Parry,  L.  R.  2  Eq.  95,  97  j  3  BI.  Com. 
258 ;  £,'0!  parte  Webster,  6  Ves.  Jr.  809 ;  Ex 
parte  Owydir,  4  Madd.  281 ;  18  Vin.  Abr.  p. 
86,  pi.  1. 

Blackstone's  qualification  (3  BI.  Com. 
260 ) ,  that  an  owner  has  "for  the  most  part" 
a  right  to  tea  verse  facts,  is  inaccurate;  and 
it  is  true,  as  I  have  stated,  that  the  owner 
has  the  right  in  every  case  to  traverse  the 
facts  found  by  the  inquisition.  It  itppears 
from  an  inspection  of  Sir  Henry  Finch's 
Discourse  on  Jjaw  (page  324),  which  Black- 
stone  cites  for  the  qualification,  that  if  the 
office  was  found  for  the  King  on  a  judgment 
of  another  court,  whereby  the  owner  was 
attainted  of  treason,  he  could  not  attack  that 
judgment  collaterally  in  a  traverse  to  the 
inquisition.  That  in  no  way  qualifies  the 
right  of  a  person  to  traverse  the  facts  es- 
tablished by  oflice  found  above.  So  far, 
therefore,  as  the  decision  in  Hamilton  v. 
Droicn  rests  on  the  analogy  of  a  final  de- 
termination of  the  right  of  succession 
among  private  persons,  or  between  all  per- 
sons and  the  state,  it  cannot  be  supported. 
But  the  deciuion  was  also  put  on  the  further 

Bound  that,  "when  a  man  dies,  the  legis- 
ture  is  under  no  oonstitutional  obligation 
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to  leave  the  title  to  his  property,  real  or  per- 
sonal, in  abeyance  for  an  indefinite  period." 
This  statement,  in  the  opinion,  taken  in  con- 
nection with  the  provision  of  the  statute, 
that  the  petition  to  have  the  escheat  estab- 
lished could  only  be  filed  "when  no  letters- 
testamentary  or  of  administration  appear 
to  have  been  granted"  in  the  county  where 
his  estate  would  be  administered  (F^schars- 
Dig.  art.  3058;  Hamilton  v.  Brovm,  161  U. 
S.  265,  40  L.  ed.  696,  16  Sup.  Ct.  Rep.  5S5),. 
puts  the  case  on  the  same  footing  as  a  fund 
in  couit,  especially  when  it  was  stated,  in  an 
earlier  part  of  the  opinion,  that  "the  whole 
object  in  proceedings  for  escheat  or  in  pro- 
ceedings of  administration  is  to  ascertain 
who  are  entitled  to  the  estate  of  a  deceased 
person."  (Id.,  161  U.  S.  268,  40  L.  ed.  697, 
16  Sup.  Ct.  Rep.  580 ) .  When  one  dies  seised 
of  land,  and  no  administration  is  taken  out 
on  his  estate,  it  is  plain  that  his  estate  is  inr 
the  same  position  as  a  fund  in  court.  The- 
estate  must  be  handed  over  to  somebody.  A 
general  notice  to  all  to  come  in  and  prove 
thdr  right  is  sufficient,  especially  as  the  only 
practical  effect  is  to  change  the  land  into 
money ;  it  being  expressly  provided  that  any- 
one entitled  to  the  land  shall  be  entitled,  on 
application,  to  the  proceeds  derived  by  the 
state  from  the  sale  thereof.  Anything  short 
of  that  might  well  result  in  large  tracts  of 
land  in  such  a  state  as  Texas  remaining  va- 
cant, to  the  detriment  of  the  public  welfare. 
In  the  petition  for  escheat  in  Hamilton  t. 
Broion,  it  is  alleged  that,  on  the  death  of 
Hamilton,  who  died  seised,  "there  are  no 
tenants  upon  said  tract  of  land,  and  no  per- 
son is  either  in  actual  or  constructive  pos- 
session of  said  tract  of  land  or  any  part 
thereof,  nor  is  there  any  person  claiming  the 
estate  in  and  to  said  tract  of  land  known  to 
petitioner."  Id.,  161  U.  S.  258,  40  L.  ed. 
693,  16  Sup.  Ct  Rep.  586.  There  is  nothing, 
therefore,  in  petitions  for  probate  of  a  wm 
or  to  establish  an  escheat  which  justifies  the 
application  under  this  act  as  a  proceeding 
in  rem. 

The  analogy  of  a  libel  in  rem  in  admiralty 
is  the  analogy  which  has  been  roost  pressed 
as  justifying  this  as  a  proceeding  in  rem, 
and  the  general  proposition  is  laid  down 
that,  if  all  the  world  are  barred,  the  pro- 
ceeding is  a  proceeding  in  rem.  But  the 
test  whether  -  particular  proceedings  are  or 
are  not  proceedings  in  rem  depends  np<n» 
whether  they  "are  proceeding*  against  prop- 
erty alone,  treated  an  responsible  for  the 
claims  asserted  by  the  libeilauts  or  plain- 
tiffs. ITie  property  itself  is  in  such  ac- 
tioii'  the  defendant,  and,  except  in  cases- 
arising  during  war  for  its  hostile  character, 
its  forfeiture  or  sale  is  sought  for  the 
wrong  in  the  commission  of  which  it  has 
been  the  instrument,  or  for  debts  or  obliga- 
tions for  which  by  operation  of  law,  it  is- 
liable."  Field,  J.,  in  Freeman  v.  Alderson, 
110  U.  S.  185,  187,  30  L.  ed.  372,  373,  7  Sup. 
Ct.  Rep.  165.  To  the  same  efl'ect,  see 
Miller,  J.,  in  The  Bine  v.  Trevor,  4  Wall. 
565,  571,  18  L.  cd.  45],  456.  That  this  is 
the  true  test  of  whether  a  particular  nro- 
ceeding  is  or  is  not  ftgem;^(BOg<(<^ 
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shown  hv  the  admiralty  rule  as  to  posses- 
«ory  ana  petitory'  libels.  If  the  purpose  of 
the  libel  is  the  ascertainment  of  title  or  de- 
livery of  possession  of  a  ship,  or  if  the  lilwl 
as  filed  to  obtain  security  for  the  return  of 
the  ship  from  a  voya^  undertaken  without 
the  consent  of  the  libellant,  being  a  part 
•owner,  a  libel  in  rem  does  not  lie.  The  li- 
%>ellant  must  make  the  owner  a  party,  and 
make  service  upon  him,  as  in  an  action  tn 
j>ersonam  at  law.  Benedict*  Adm.  Pr.  {  396 ; 
Henry,  Adm.  Jut.  &  Proc.  S  20.  There  is 
therefore  no  authority  to  be  found  in  ad- 
xdiralty  for  a  proceeding  in  rem,  where  the 
purpose  of  Ihe  proceeding  is  the  ascertain- 
ment and  establishment  of  the  plaintiff's 
title  in  the  res. 

Whether  a  particular  proceeding  is  or  is 
not  a  proceeding  in  rem  dep^ids  upon  the 
character  of  the  right  in  the  ret  sought  to 
t>e  enforced,  which  Is  ^ven  by  rules  of  sub- 
■atantive  law,  when  the  purpose  of  the  pro- 
'ceeding  is  to  enforce  a  right  of  property, 
and  not  to  find  an  owner  for  property  in 
cuatodia  legis,  as  in  case  of  a  fund  in.court, 
the  probate  of  a  will,  or  an  escheat  for  lack 
«f  heirs.  It  does  not  depend  upon  the  fact 
that  the  plaintiff  undertakes  to  enforce  an 
•ordinary  right  ofpropertyin  the  res  against 
all  the  world.  The  test  is  not.  Are  all  the 
wOTld  barred?  hut  It  ia.  Is  it  a  proceeding 
to  enforce  a  liability  for  which  the  ree  ia 
liable,  irrespective  of  who  owns  it, —  such 
■a  liability  that  the  res  can  be  properly  im- 

J (leaded  as  the  respondent  who  is  liable?  If 
t  i»,  then  a  proceeding  in  rem  lies,  and  atl 
the  world  are  barred;  but  if  it  is  not  such 
«  proceeding,  and  is  a  proceeding  to  enforce 
an  ordinary  right  of  lien  or  of  property 
only,  the  proceeding  is  not  in  its  nature  a 
proceeding  in  rem,  and  the  legislature  can- 
not make  it  so  by  providing  that  all  the 
world  shall  be  barred.  To  say  that  the  test 
-of  a  proceeding  in  revi  is  the  fact  that  all 
the  world  are  barred  is  to  confitse  cause  and 
«ffect. 

The  only  proceeding  in  rem  known  to  the 
■common  law  uras  an  inquest  of  office,  already 
referred  to  in  connection  with  Hamilton  v. 
Broicn,  161  IT.  S.  266,  40  L.  ed.  691,  16  Sup. 

E^.  685,  "which  is  an  inquiry  made 
.  .  .  concerning  any  matter  that  entitles 
the  King  to  the  possession  of  lands  or  tene- 
ments, goods  or  chattels"  (3  Bl.  Com.  2.')8), 
-such  as  an  attainder  for  treason,  whereby 
the  guilty  party's  property  was  forfeited 
to  the  King,  or,  dying  without  heirs,  where- 
by his  lands  eacheatea  to  the  King.  It  also 
was  the  proper  remedy  to  give  the  King  pos- 
'Session  of  chattels,  as  in  case  of  wreck, 
treasure  trove,  and  the  like,  and  forfeitures 
for  offenses,  as,  for  example,  the  forfeiture 
of  the  property  of  a  felo  de  se.  Id.  258, 
259,  L.  ed.  693,  Sup.  Ct.  Rep.  685. 

Forfeiture  of  lands  was,  by  the  Body  of 
Liberties  of  1641,  art.  10,  declared  riot  to 
«xist  in  the  colony  oi  Massachusetts  (Com. 
T.  Mink,  123  Mass.  422,  425,  426,  25  Am. 
31ep.  100),  and  most  of  the  other  preroga- 
tives of  the  King  mentioned  by  Blackstone 
never  obtained  here;  but  the  principle  of 
such  inquests  had  been  followed  in  case  of 
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forfeitures  for  offenses,  and  there  are  ur- 
eral  instances  where  the  legislature  has  de- 
clared that  personal  property  should  be  for- 
feited if  used  illegally,  and  in  such  cases 
has  properly  provided  for  a  proceeding  in 
rem  against  it.  Familiar  examples  of  this 
are  to  be  found  in  Pub.  Stat.  chap.  212,  and 
in  chap.  100,  §§  30-39,  providing  that  cer- 
tain personal  property  used  in  violation  of 
law,  including  implements  used  in  gaming 
and  liquor  kept  for  sale  in  violation  of  the 
statute,  should  be  liable  to  be  condemned, 
and  many  cases  of  proceedings  in  rem  under 
those  acts  are  to  be  found  in  the  Reports.  A 
very  instructive  opinion  in  this  connection 
by  the  present  chief  justice  is  to  be  found 
in  Gom.  v.  Certain  Intoxicating  lAquora,  163 
Mass.  42,  30  N.  E.  348.  See  also  Atty.  Gen. 
V.  Boston  Municipal  Ct.  Justices,.  103  Mass. 
456;  Com.  T.  Oaming  Implements,  110  Mass. 
332. 

Where  the  purpose  of  the  proceeding  is 
neither  to  find  an  owner  for  property  in 
ouBtodia  legva,  nor  to  enforce  a  right  of  such 
a  nature  that  the  res  itself  is  properly  im- 
pleaded as  the  responsible  defendant,  but 
the  purpose  of  the  proceeding  ia  to  deal  with 
someone's  right  of  property  therein,  as  in 
case  of  a  possessory  or  petitory  libel  in  ad- 
miralty, the  action  is  not  an  action  in  rem, 
but  an  action  in  personam  (Field,  J.,  in 
Freeman  v.  Alderson,  119  U.  S.  185,  30  L. 
ed.  372,  7  Sup.  Ct.  Rep.  165,  at  pages  187, 
188,  and  100,  119  U.  S.,  and  pages  373,  374, 
30  L.  ed.,  and  page  165,  7  Sup.  Ct.  Rep.) ; 
and  all  parties  to  be  concluded  thereby  must 
be  named  as  parties  defendant.  In  stating 
that  the  test,and  the  only  te8t,as  to  whether 
a  particular  proceeding  is  or  is  not  a  pro- 
ceeding in  rem,  is  this,  "Are  all  the  world 
barred  T"  the  Chief  Justice  tacitly  recognizes 
that,  if  this  proceeding  is  upheld  as  a  pro- 
ceeding in  rem,  it  is  within  the  constitution- 
al power  of  the  legislature  to  provide  that 
any  property  within  the  territorial  limits 
of  the  commonwealth,  real  or  personal,  cor- 
poreal or  incorporeal,  may  be  recovered,  or 
any  title  therein  or  lien  thereto  established, 
in  a  proceeding  in  which  no  defendant  need 
be  named,  and  no  notice  need  be  given  ex- 
cept notice  by  publication.  If  in  this  pro- 
ceeding the  legislature  can  change  the  con- 
stitutional right  to  be  heard  by  authorizing 
a  proceeding  in  rem,  it  may  authorize  a  pro- 
ceeding in  rem  in  any  case  involving  prop- 
erty, tmd  upon  its  doing  so  all  the  rest  fol- 
lows. There  ia  no  escape  from  that  con- 
clusion. There  ia  nothing  peculiar  to  this 
proceeding.  It  is  a  proceeding  which  may 
be  maintained  by  any  person,  whether  in  or 
out  of  possession  of  land,  to  establish  the 
title  which  he  claims  thereto. 

For  the  purposes  of  decision,  the  choice 
lies  between  the  view  which  1  have  set  forth 
on  the  one  hand,  and  on  the  other  hand  hold- 
ing the  doctrine  that  it  is  within  the  con- 
stitutional power  of  the  l^slature,  by 
changing  the  form  of  the  proceeding  from 
an  action  in  personam  to  an  action  in  rem, 
to  avoid  the  necessity  of  complying  with  the 
requirements  of  an  action  in  personam  in 
those  cases  in  which,  under  Aha  constbtu- 
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tlonal  requirementB  of  due  process  of  law.  It 
has  heretofore  been  necessary  to  name  as 
parties  defendant  all  persons  who  are  to  be 
concluded  by  the  judgment  or  decree,  and 
to  give  to  them  actual  notice  of  the  pending 
proceeding,  and  an  opportunity  to  be  heard 
before  a  judgment,  which  is  final,  and  is  not 
subject  to  be  reviewed  or  attacked,  can  be 
rendered  against  them. 

I  will  now  consider  the  authorities  and 
points  principally  relied  on  by  the  attorn^ 
general  which  I  have  not  yet  disposed  of. 
The  attorney  general  seems  to  place  his 
main  reliance — First,  on  the  statutes  as  to 
partiLion,  and  the  cases  of  Cook  v.  Allen,  2 
Mass.  470;  Dascomb  v.  Davis,  5  Met.  335; 
and  Foster  v.  Abbot,  8  Met.  596,  which  have 
arisen  in  Massachusetts  under  them;  and, 
second,  on  the  three  cases  of  Beleher  v. 
Mhoon,  47  Miss.  613;  Sullivant  v.  Weaver, 
10  Ohio,  276,  and  Shepherd  v.  Ware,  40 
Minn.  174,  48  N.  W,  773.  There  is  nothing 
in  the  statutes  as  to  partition,  or  in  the 
cases  arising  under  them,  to  conflict  with 
the  conclusion  to  which  I  have  come. 

It  will  not  be  necessary  to  consider  the 
statutes  prior  to  the  Kcnsed  Statutes. 
Provinoial  Laws  1742-43,  chap.  24  (3 
Provincial  Laws,  p.  42),  Stat.  1783,  chap. 
41;  Stat  1786,  chap.  63.  Prior  to  the  Be- 
vised  Statutes,  the  act  did  not  undertake  to 
deal  with  rights  of  property,  eitiier  Anally 
or  prima  facie.  It  dealt  only  with  the 
right  of  possession,  without  regard  to  the 
right  of  an  owner  to  enforce  his  right  of 
property  in  a  writ  of  right.  Daacomh  v. 
Davie,  5  Met.  335,  340;  Cook  t.  Allen,  2 
Mass.  470}  Report  of  Commissioners,  Rev. 
Stat.  chap.  103,  S  30,  note.  By  reason  of 
the  abolition  in  the  I^viscd  Statutes  of  the 
writ  of  right,  the  judgment  on  a  petition  (or 
partition  became  equivalent  to  a  judgment 
on  a  writ  of  entry,  and  it  became  necessary 
to  protect  the  rights  of  property  of  thoso 
who  were  parties  to  the  partition  proceed- 
ings, whether  they  appeared  or  not,  and  the 
prorisions  which  were  enacted  in  Rer.  Stat, 
chap.  lOS,  ${  33-47,  were  drafted  by  the 
commissioners  for  that  purpose.  It  was 
provided  that,  if  two  persons  claimed  to  be 
entitled  to  a  particular  share,  the  court  ad- 
mitted one  of  them  to  act  for  that  share  in 
respect  to  the  partition,  and  the  assign- 
ment of  land  to  that  share  was  binding  upon 
the  owner  thereof,  whoever  he  might  be  ( id. 
S  41)  ;  but  he  was  not  concluded  as  to  the 
ownership  of  the  share  so  assigned  (Id. 
40-42) ;  and,  if  one  claiming  to  be  the  owner 
of  a  sharedid  notappear  in  thepartition  pro- 
ceedings, he  was  bound  by  the  assignment  of 
land  made  to  tiie  share  claimed  by  him,  but 
could  recover  the  land  so  assigned  in  a  suit 
brought  for  that  purpose  (Id.  S|  30,  ; 
if  one  who  did  not  appear  claimed  to  be 
part  owner  with  another  of  a  share,  which 
was  assigned  to  that  other,  he  was  bound 
by  the  assignment  of  land  to  the  share,  but 
could  recover  his  part  of  the  land  so  as- 
signed (9  43 ) ;  if  one  who  did  not  appear 
claimed  to  own  in  severalty  any  part  of  the 
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land  divided,  he  was  not  bound  the  par- 
tition proceedings,  but  could  recover  hi» 
land  as  if  no  partition  proceedings  had  been 
had  (Rev.  Stat.  chap.  103,  S  38) ;  if  any 
person  to  whom  land  had  been  assigned  waif 
evicted,  he  could  have  a  partition  of  thff 
residue  of  the  original  land  (S  46)  ;  and^ 
finally,  if  any  part  owner  at  the  time  of  the 

Eartition  was  out  of  the  state,  be  was  not 
Qund  by  the  partition  made,  but  could,, 
within  three  years  after  final  judgment,, 
have  a  new  partition  (SS  34-36),  and  full 
right  of  review  by  appeal,  and  a  writ  of 
error  could  be  had  to  any  judgment  (Rev. 
Stat.  chap.  103,  S5  31,  32;  Foster  v.  Abbot^S- 
Met.  696,  509 } .  As  to  the  scope  of  the  act, 
see  Commissioners'  Report,  Rev.  Stat.  chap. 
103,  SS  38-43,  notes;  Pub.  Stat.  chap.  178,. 
SS  35-44.  Neither  Belohar  y.  Mhoon.  47 
Miss.  013,  nor  BuUiiKmt  t.  Weaver,  10  OhlOr 
276,  is  a  case  of  much  original  importance, 
and  in  each  state  there  are  subsequent  de- 
cisions under  which  the  land  registration 
act  under  discussion  is  unconstitutional. 
Brotcn  t.  Levee  Comra.  50  Miss.  468;  State 
«r  rel.  Atty.  Gen.  v.  Quilbcrt,  56  Ohio  St, 
575,  38  L.  R.  A.  619,  47  N.  E.  551.  In 
Belclier  v.  Mhoon,  47  Miss.  613,  the  ques- 
tion of  the  constitutionality  of  the  act  was 
neither  raised  counsel  nor  passed  upon 
by  the  court.  From  the  obscure  report  of 
SuUivant  v.  Weaver,  10  Ohio,  270,  it  would 
seen  to  have  been  held  in  that  case  t^at  » 
decree  in  equi^  founded  on  process  issued 
against  the  heirs  of  a  specified  decedent 
was  evidence  in  proving  a  chain  of  title. 
The  sole  question  in  the  case  was  whether 
the  plaintiff  had  made  out  a  prima  facie 
case  of  title  in  himself.  The  constitutiona) 
question  under  discussion  was  not  raised. 
It  was  objected  in  argument  that  the  decree 
could  not  be  collaterally  attacked,  and  there 
was  no  suggestion  that  the  defendant  was 
an  heir  of  the  decedent.  Shepherd  v.  Wor«^ 
46  Minn.  174, 48  N.  W.  773,  is  an  authority 
for  the  oonstitutionality  of  an  act  provid- 
ing that,  in  an  action  to  quiet  title,  unknown 
persons  are  bound  1^  a  notice  to  all  the 
world,  served  by  publication.  But  even 
that  decision  is  no  authority  for  this  act. 
In  that  case  any  interested  party  had  a. 
year  after  judgment  to  appear  and  have  it 
vacated.  It  is  expressly  stated  in  the 
opinion  that  tlie  statute  gave  to  such  un- 
named persons  "the  same  right  to  appear 
and  defend  before  and  after  judgment"  that 
was  given  to  named  defendants  who  were 
served  by  publication;  and  it  appears  by 
Minn.  Gen.  Stat.  1894,  $  5206,  that  a  de- 
fendant brought  in  by  publication  could^ 
within  one  year  after  judgment,  appear  and 
have  the  judgment  vacated  if  it  was  wrong- 
ly made.  For  reasons  already  given,  I 
think  that  opinion  goes  too  far,  though  it 
does  not  go  so  far  as  this  act.  The  doctrine 
of  Amdt  V.  OriffffB,  134  U.  S.  310,  33  L.  ed. 
918,  10  Sup.  Ct.  Rep.  557,  and  Short  v.  CoM- 
well,  155  Mass.  67,  28  N.  E.  1124,  does  not 
reach  the  question  under  discussion.  No 
state  is  deprived  of  its  power,  to  deal  with 
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property  witbin  its  Umits  the  absence  of 
the  owner.  Conseqiiently  it  ia  within  the 
power  of  a  Btate,  in  case  a  suit  is  brought 
against  the  nonresident,  in  which  the  plain- 
tifr  seeks  to  affect  the  estate  of  the  defend- 
ant, but  not  to  entitle  himself  to  a  personal 
charge  against  the  defendant,  to  proceed 
against  his  estate,  after  giving  him  such  no- 
tice as  the  circumstances  permit.  See 
Miller,  J.,  in  Huling  v.  Kaw  Valley  R.  li 
Improv.  Co.,  130  U.  S.  559,  32  L.  ed.  1045,  9 
Sup.  Ct.  Eep.  003.  But  if  title  to  real  es- 
tate can  be  established  against  unknown 
ciaimantB  in  a  proceeding  in  which  thty  are 
not  named,  and  where  service  it  made  hy 
publication  only,  it  must  be  supported  on  a 
principle  which  is  different  in  kind  from  the 
doctrine  of  those  cases. 

It  is  true  that  several  statutes  have  been 
enacted  of  recent  years  which  undertake  to 
conclude  unknovrn  and  unnamed  defendants. 
Stat.  1882,  chap.  237;  SUt.  1885.  chap.  283; 
Stat.  1889,  chap.  442;  Stat.  1893,  chap.  340; 
8tat.  1897,  chap.  522.  The  constitutional- 
ity of  these  acts  in  the  connection  now  un- 
der discussion  has  never  been  brought  be- 
fore the  court.  In  Short  v.  Caldwell,  165 
Mass.  57,  28  N.  E.  1124,  the  only  objection 
raised  was  the  lack  of  jurisdiction  by  reason 

the  nonresidence  of  the  claimants  who  ap- 
peared. In  Lorir^  t.  BUdreik,  170  Mass. 
328,  40  L.  R.  A.  127,  40  N.  E.  652,  the  only 
constitutional  objection  s^  up  was  that 
oonstructive  service  cannot  reach  unborn 
parties,  represented  in  fact  by  a  guardian 
ad  litem.  It  was  conceded  in  argument 
that  there  might  be  constructive  service  on 
unknown  persons  (page  329,  170  Mass., 
page  127,  40  L.  R.  A.,  and  page  652,  40  N. 
£.),  and  that  was  not  considered  by  the 
court.  How  far  these  statutes  are  void  is 
not  now  before  the  court.  Whether  effect 
can  be  given  to  a  decree,  under  Stat.  1889, 
chap.  442,  and  Stat.  1807,  chap.  522,  when 
unascertained  parties  are  before  the  court 
1^  a  guardian  (as  in  horing  t.  Bildreth, 
170  Maes.  828,  40  L.  R.  A.  127,  49  N.  E. 
652),  or  a  decrefe  against  unnamed  parties, 
under  Stat.  1897,  chap.  522,  can  be  sup- 
ported as  being  against  members  of  a  class 
sufficiently  represented  in  court,  need  not 
now  be  considered. 

The  conclusion  which  I  have  reached  is 
in  the  main  supported  by  Webater  v.  Reid, 
11  How.  437,  13  L.  ed.  701;  State  ea  rel. 
Atly.  Oen.  T.  Gailhert,  56  Ohio  St.  676,  38 
L.  R.  A.  619,  47  N.  E.  651 ;  Broum  v.  Levee 
Comrs.  50  Miss.  468;  People  ew  rel.  Dencen 
T.  Simon,  176  lU.  166,  44  U  R.  A.  801.  62 
N.  E.  010. 

In  the  words  of  Lord  Coke:  **Whai  au- 
thority and  precedent  is  wanting,  there  is 
need  of  great  consideration,  before  that  any- 
thing of  novelty  shall  be  established,  and 
to  provide  that  this  be  not  against  the  law 
«f  the  land.**   12  Coke,  76. 

I  am  authorized  to  state  that  Mr.  Justice 
Itfttkrop  concurs  in  this  opinion. 
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V. 

Theodore  U.  TYNDALE,  Admr.,  etc.>  of  Isa- 
bella 8.  Whicher,  Deceased. 

(Two  cases.) 
(176  Mass.  547.) 

1.  A  loKii  mnde  to  a  married  wDtnan 
on  lier  credit,  altbougli  she  gives  noles- 
therefor  wlilch  are  void  hecanae  made  payable 
to  her  husband,  who  InOurses  theai,  will  bub- 
tain  an  action  at  taw  against  her  estate  upon- 
the  common  counts  Cor  money  tent  or  moner 
bad  and  received. 

a.  RcIteC  In  eavUx  br  remaon  of  m- 
eatappel  cannot  be  granted  to  the  holders 
of  the  notes  of  a  married  woman  who  bad  the 
proceeds.  agaloBt  the  legal  defense  that  the 
notes  are  void  iMcause  made  parable  to  her 
bnsband.  wbo  Indorsed  tbem. 

(September  6,  1900.) 

EXCEPTIONS  by  plaintiff  to  rulings  o< 
the  Superior  (Jourt  for  Norfolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  the  amount  due  on  a  promissory 
note  which  had  been  signed  by  defendant's 
intestate,  refusing  to  admit  evidence  that  the 
money  for  which  the  note  was  given  was  in 
fact  loaned  to  defendant's  intestate  so  thai 
she  was  primarily  liable  on  the  note.  Stm- 
tained. 

APPEAL  by  plaintiff  from  a  decree  of  the 
Superior  Court  for  Norfolk  County  dis- 
missing a  bill  Hied  to  obtain  relief  from  a 
defenue  to  a  note  signed  by  plaintiff's  intes- 
tate to  the  effect  that  the  note  was  void  be- 
cause given  by  the  maker  to  her  husband. 
Affirvied. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Robert  M.  Morse,  WUUjUft 
Ideonard,  and  Charles  H.  Haasoa,  for 

plaintiff: 

The  action  on  the  common  counts  is  one 
to  recover  money  loaned,  and  not  to  recover 
the  consideration  for  the  void  notes. 

It  cannot  be  objected  that  the  obli^tioft 
which  arose  from  the  receipt  or  retention  of 
val  ue,  to  return  or  pay  for  the  same,  was  ov- 
erridden because  the  words  of  a  form  of  a 
contract  which  did  not  bind  the  party  re- 
pudiating it  were  uttered  at  the  time. 

Kttcil  V.  Htjleston,  140  Mass.  202,  4  N.  E. 
573}  Bacon  v.  Parker,  137  Mass.  309;  Par- 
Iter  V.  Tainter,  123  Mass.  185;  Din  v.  Maregt 
116  Muss.  416;  White  v.  Wieland,  109  MasK. 
291;  Kidder  v.  Hunt,  1  Pick.  328,  40  Am. 
Dec.  183. 

If  the  notes  were  void,  they  were  not  paj- 
nieat  of  the  loan. 

Walker  v.  Mayo,  143  Mass.  42,  8  N.  E. 

873. 

The  rea^n  why,  in  Massachusetts,  a  note 

XoTti. — On  the  general  question  of  the  estop- 
pel o(  B  married  woman,  see  notes  to  Galbraitli. 
T.  Lunsford  (Tenn.)  1  L.  R.  A.  522 ;  Speler  t. 
Opfer  (Mich.)  2  L.  H.  A.  on  page  347 ;  Cook  v. 
Walling  (Ind.)  2  L.  R.  A.  860:  Long  V.  Cros- 
•an  (Ind.)  4  U  R.  A.  783  ;  and  Ulller  v.  Sblelds- 
(Ind.)  8  L.  R.  A.  406. 

For  ttoto  on  estoppel  of  married  woman  by 
deed  or  covenant,  see  Wadklns  V.  Watson  (Tex.> 
32  L.  R.  A.  77».  t 
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'given  fr,r  a  simple-contraot  debt  is  p"estimed 
to  be  taken  in  payoient,  is  that  "tiie  party 
receiving  it  has  the  same  responsibili^  for 
payment  that  he  had  before,"  etc. 

r>iit,  when  the  new  promise  is  void,  and 
avoided  by  the  promisor,  the  creditor  does 
not  get  the  same  responsibilty  for  payment 
that  he  liad  before. 

O'Vonner  v.  Hurlej/,  147  Mass.  149,  18  N. 
K.  704;  Walker  v.  Mayo,  143  Mass.  42,  8  N. 
E.  873:  Curtis  v.  Uubbard,  9  Met.  322. 

The  bill  in  equity  is  maintainable  on  the 
facta  alleged,  and  for  the  relief  prayed. 

Uackettstotcn  Hat.  Bank  v.  1/ino,  52  N.  J. 
Eq.  160,  27  AU.  920. 

The  retention  by  the  defendant's  intestate 
■of  the  consideration  received  by  her  from  tlie 
-complainant  constitutes  an  equitable  estop- 
pel against  the  defense  In  question. 

fiandolpb.  Com.  Paper,  2d ed.  \  1638;  WiX- 
atM  V.  Wtlson,  88  Md.  038,  39  Atl.  277. 

It  constitutes  an  equitable  estoppel  which 
a  court  of  equity  may  enforce  by  restrain- 
ing; a  le^al  defense. 

iUndolph,  Com.  Paper,  2d  ed.  {  1688. 

Mrs.  Vniicher  having  herself  negotiated 
the  notes  to  the  bank,  when  tbey  were  in  ef- 
fect payable  to  bearer^  she  is  estopped  to 
•deny  the  capacity  of  hex  husband  to  indorse 
■or  contract. 

Xegotiahle  Instruments  Act,  Stat.  1898, 
<*hap.  533,  §  9,  par.  6,  gg  00,  65,  par.  4;  Boic- 
ery  Nat.  Bank  v.  Sniffen,  54  Hun,  394,  7  N. 
T.  Supp.  520;  Queens  County  Bank  v.  Leav- 
itt,  56  Ilun,  426.  10  N.  Y.  Supp.  193;  Wis- 
dom V.  Shatiklin,  74  Mo.  App.  428;  Baun  v. 
Trainer.  7  Pa.  Dist.  R.  236;  Drayton  v.  Z>ale. 
■2  liarn.  &  C.  293 ;  Bigelow,  Bills  &  Motes,  2d 
«d.  p.  167;  Bigdow,  Estoppel,  5th  ed.  pp. 
495-408;  Wolke  v.  Kuhne.  109  Ind.  313,  10 
E.  116;  Robertson  v.  Allen,  3  Baxt  233; 
Sntith  V.  Marsack,  Q  C.  B.  486. 

The  transaction  was  one  by  the  wife,  not 
with  her  husband,  but  with  the  bank,  and 
one,  therefore,  which  she  was  fully  author- 
ized and  empowered  to  make. 

Bishop  v.  Bourgeois,  58  N.  J.  Eq.  417.  43 
Atl.  05.'};  BuJlard  v.  Bell,  1  Mason,  243.  Fed. 
Chs.  No.  2.121;  Holmes  v.  Goldsmith,  147  U. 
S.  150,  37  L.  ed.  U8,  13  Sup.  Ct.  Eep.  288, 
1  L.  K.  A.  810,  36  Fed.  Rep.  484;  Wachusctt 
Sat.  Bank  v.  Sioua  City  Stove  Works,  66 
Fed.  Rep.  321. 

Mr.  and  Mrs.  Whicher  had  no  intention  of 
■contracting  with  each  other.  And,  as  an  in- 
tention to  contract  is  an  essential  element 
of  every  contract,  it  follows  that  the  notes 
in  suit  were  not  contracts  between  husband 
and  wife  in  any  event. 

Hotcery  Hat.  Bank  v.  Sniffen,  54  Hun,  394, 
7  N.  Y.  Supp.  520;  Queens  County  Bank  v. 
Lraiitt,  50  Hun,  426,  10  N.  Y.  Supp.  193. 

Tlie  contract,  though  void  at  law,  is  not 
void  in  equity  merely  because  in  form  a  eon- 
tract  between  husband  and  wife,  the  con- 
tract in  equity  being  one  by  the  wife,  not 
with  her  husband,  but  with  the  complainant 
bank. 

3*om.  Eq.  Jur.  Ist  ed.  g  378;  Bernards 
Ticp.  V.  tStebbins,  10!)  U.  S.  341,  27  L.  ed. 
^50,  3  Sup.  Ct.  Rep.  252;  Drexel  v.  Bemey, 
.51  L.  R.  A.  . 


122  U.  S.  241,  30  L.  ed.  1219,  7  Sup.  Ct  Rep. 
1200. 

Under  modem  statutes  the  legal  uidty  of 
husband  and  wife  is  but  little  more  than  a 
tictiott.  iVIarried  women  have  been  empow- 
ered to  hold  property,  to  sue  and  be  sued, 
and  to  make  oontracts,  as  if  they  were  un- 
married. As  to  third  persons  they  are  sepa- 
rate and  distinct  persons.  It  is  only  as  be- 
tween each  other  tliat  the  legal  unity  re- 
mains, and  even  that  is  hut  little  more  than 
a  fiction,  each  being  expressly  authorized  to 
hold  property  free  from  the  interference  of 
the  other. 

Harmon  v.  Old  Colony  R.  Co.  185  Mass. 
100,  30  L.  R.  A.  058.  42  N.  E.  605. 

Equity  never  regarded  husband  and  wife 
as  tney  were  regarded  at  law.  The  legal 
unity  of  husband  and  wife  was  conclusive  on 
a  court  of  law.  It  was  never  conclusive  on  a 
court  of  equity. 

In  moat  of  the  states  property  rights  as 
between  husband  and  wife  have  been  left  al- 
most entirely  to  the  jurisdiction  of  courts  of 
equity,  where,  the  courts  argue,  the  l^isla- 
tures  must  be  deemed  to  have  intended  to 
leave  them. 

The  inherent  jurisdiction  of  equity  over 
such  matters  is  fullv  established. 

2  Story,  Eq.  Jur.'g  1368;  Blake  v.  Blake, 
04  Me.  177;  Webster  v.  Webster,  58  Me.  139, 
4  Am.  Rep.  253;  Motley  v.  BaxDycr,  34  Me. 
5i0;  Haokett  v.  Moaley,  66  Vt.  71,  26  AU. 
808;  Purdy  v.  Purdy,  07  Vt.  50,  30  Atl.  696; 
Spitz's  Appeal,  66  OtHm.  184,  14  Ati.  776; 
Vorr's  Appeal,  62  Conn.  403,  28  Atl.  478; 
Garwood  v.  Ocrwood,  66  N.  J.  Eq.  205,  38 
Atl.  954;  Wood  v.  Chettoood,  44  N.  J.  Eq. 
64,  14  Atl.  21;  Duvale  v.  Duvale,  66  N.  J. 
Kq.  375,  39  Atl.  687,  40  Atl.  440;  ButtU^r  v. 
Bultlar,  67  N.  J.  Eq.  645,  38  Atl.  300,  42 
Atl.  765;  Tatcott  v.  Arnold,  64  N.  J.  Eq.  570, 
35  Atl.  632,  Affirmed  in  55  N.  J.  Eq.  519,  37 
Atl.  801;  Perkins  v.  Elliott.  23  N.  J.  Eq.  , 
526;  Kvuwdy  v.  Knight,  174  Pa.  408,  34 
Atl.  685;  KitieVs  Estate,  166  Pa.  445,  26 
Atl.  1116:  Wingert  v.  Gordon,  66  Md.  106, 
0  AU.  581;  Hviidricks  v.  Isaacs,  117  N.  V. 
411,  0  L.  R.  A.  559.  22  N.  E.  1029;  Savage  v. 
O'^'cil,  44  N.  Y.  298;  Woodicorth  v.  Sweet, 
61  N.  Y.  8;  Livingston  t.  Livingston,  2 
Johus.  Ch.  537;  Proctor  v.  Cole,  104  Ind. 
380,  4  N.  E.  303;  Worth  v.  Patton,  6  Ind. 
App.  272,  31  N.  E.  1130;  Comatock  v.  Coon, 
135  Ind.  640,  36  N.  E.  909;  Leaoh  v.  Rains, 
149  Ind.  152,  48  N.  £.  858;  Ruber  v.  Hubcr, 
10  Uhio,  371;  Wood  t.  Warden,  20  Ohio, 
518;  Wallingsford  v.  Allen,  10  Pet.  683,  » 
L.  ed.  642;  Sykes  v.  Chadwick,  18  Wall.  141, 
21  L.  ed.  824;  Clark  v.  Hezckiah,  24  Foil. 
Rep.  063;  Daniels  V.  Benedict,  38  0.  C.  A. 
5y2,  97  Fed.  Rep.  307;  McCormick  v.  Ham- 
mersley.  1  App.  D.  C.  313;  Atlantic  Nat. 
Bank  v.  Tavener,  130  Mass.  407 ;  Bolmet  v. 
Winchester,  133  Mass.  140. 

Common-law  courts,  although  they  regret- 
ted it,  were  compelled,  and,  in  the  absence  of 
statute,  are  still  compelled,  to  hold  trans- 
fers of  property  by  one  directly  to  Uie  other 
void. 

Firebrass  v.  Pennant,  2  Wils.  254;  White 
V.  Wager,  25  N.  Y.  828;  Woodmff  v.  Clark, 
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AZ  N.  J.  L.  108 ;  HonMn  r.  Ewdley,  68  N.  J. 
f..  48r,,  34  Atl.  941. 

But  in  equity  such  transfers  have  been  up- 
held ns  creating  an  equitable  estate  in  the 
transferee. 

Moore  r.  Page,  111  U.  S.  117,  28  L.  ed. 
■373,  4  Sup.  Ct.  Rep,  388;  Jcnes  v.  Clifton, 
101  U.  S.  225,  25  L.  ed.  908;  Wallingsford  v. 
Alien,  10  Pet.  583,  9  L.  ed.  542;  Chadbowite 
V.  Oilman,  N.  H.  353,  10  Atl.  701;  Bar- 
rous  V.  Kane,  15  R.  I.  484,  6  AtJ.  713;  Ball 
V.  Ball,  20  R.  I.  520,  40  Atl.  234;  Deming  v. 
Williams,  26  Coun.  226,  68  Am.  Dec.  386; 
Jlaussmaa  v.  Bumhatn,  S9  Conn.  117,  22 
Atl.  lOflS;  Garujood  t.  Qxtncood,  66  N.  J. 
Kq.  265,  38  Atl.  fi54 ;  Vought  T.  Vought,  60 
J.  Eq.  177,  27  Atl.  489;  Sipley  v.  Waaa, 
40  N.  J.  Eq.  403,  24  Atl.  233;  Reagle  v.  Rea- 
ijlc,  173  Pa.  80.  36  Atl.  191;  Stockslager  v. 
Mechanics'  Loan  £  Bav.  Inst.  87  Md.  232,  39 
AU.  742;  Wilson  v.  Wilson,  86  Md.  638,  39 
Atl.  276;  Kerr  v.  Urie,  86  Md.  72,  35  L.  R. 
A.'  119,  37  Atl.  789;  Dean  v.  Metropolitan 
Elev.  U.  Co.  119  N.  Y.  540,  23  N.  E.  1054; 
Merchants'  A  Laborers'  Aaso.  v.  Bcanlan, 
144  Ind.  11,  42  N.  E.  1008;  Bill  v.  Meinhard, 
39  Fla.  Ill,  21  So.  805:  Dayton  8pice-Milla 
Co.  V.  Sloan,  49  Neb.  622.  68  N.  W.  1040; 
ilcKenzie  v.  Ohio  River  R.  Co.  27  W.  Va. 
311;  Walton  v.  Pariah,  95  N.  C.  259;  Ea- 
makcr  v.  Hamaker,  85  Ala.  231,  3  So.  611; 
Millerv.  Miller,  17  Or.  423,  21  Pac.  938;£raV' 
■age  v.  <S'avaj7e,S0Me.  472,15  Atl.  43;Z)espatn 
V.  Wagner,  163  III.  698,  4fi  N.  E.  12»  ;  Duffy 
WAiie,  115  Mich.  264,  73  N.  W.  868. 

Some  of  the  state  statutes  make  transfers 
of  real  estate  by  the  wife  invalid  unless  the 
husband  joins  in  the  conveyance,  and  this  is 
thought  to  make  transfers  by  the  wife  di- 
rectly to  the  husband  invalid. 

Johaton  v.  Jouchert^  124  Ind.  105,  8  L.  R. 
A.  705,  24  N.  K.  580;  Lunta  y.  Greve,  102 
Ind.  173,  20  N.  G.  128;  Rico  v.  Brandenatein, 
■98  Cal.  405,  20  L.  R.  A.  702,  33  Pac.  480; 
Graham  v.  Stuve,  76  Tex.  533,  13  S.  W.  381; 
I'ulghamv.  Pate,  77  Ga.  454;  Traiaick  v. 
Davit,  85  Ala.  342,  6  So.  83;  Oabome  v. 
Cooper,  113  Ala.  405,  21  So.  320. 

But  in  theae  same  states  transfers  by  the 
husband  directly  to  the  wife  are  upheld. 

Enyeart  t.  Kepler,  US  Ind.  34,  20  N.  E. 
{39;  Taylor  T.  O^pperman^  79  Cal.  468,  21 
Pac.  869;  Callahan  v.  Houston,  78  Tex.  494, 
14  S.  W.  1027;  Bamaker  v.  Bamaker,  85 
Ala.  2.11,  8  So.  611. 

In  equity,  suits  by  one  against  the  other 
■have  been  maintained  since  theearliest  times. 

Lombard  v.  Morae,  155  Mass.  136,  14  L.  R. 
A.  278,  29  N.  E.  206;  Franhel  v.  Frankel, 
173  &tas9.  214,  63  N.  E.  398;  Piiegerald  v. 
Fitzgerald,  106  Mass.  471,  43  N.  £.  191. 

In  equity,  for  many  purposes,  husband 
and  wife  were  r^arded  as  distinot  persons, 
and  capable  of  contracting  with  each  other. 

BUtnning  v.  Style,  3  P.  Wma.  334;  Cal- 
mady  v.  Calmady,  cited  in  3  P.  Wma.  330: 
Moitre  V.  FrtsertvaH,  Bunbury,  205 ;  Arundell 

Phipps,  10  Ves.  Jr.  139;  Murray  v.  Olasse, 
21  Eng.  L.  ft  Eq.  Rep.  51 ;  Bykes  v.  Chad- 
Ktek,  IB  Wall.  141,  21  L.  ed.  824;  Graves  v. 
Daoenport,  50  Fed.  Kep.  881;  Wallingsford 
■V.  Alien,  10  Pet.  683,  0  L.  ed.  642;  DanieU 
41  L.  K.  A.  20 


T.  Benedict,  38  C.  C.  A.  692,  97  Fed.  Rep. 
367;  Bean  v.  Patterson,  122  U.  S.  496,  30 
L.  ed.  1126,  7  Sup.  Ct.  Rep.  1208;  MeCoi- 
miak  v.  Hamtneraley,  1  App.  D.  C.  313;  Mor- 
ruon  T.  Broun,  84  Me.  82,  24  Atl.  672;  Wcb- 
8ta-  V.  Wehater,  58  Me.  139,  4  Am.  Rep.  253 ; 
Pearaon  v.  Pearson,  60  N.  H.  497;  Uackett 
V.  Monlcy,  65  Vt  71,  25  Atl.  898;  Steadman 
V.  Wilbur,  7  R.  I.  481;  Spita's  Appeal,  56 
Conn.  184,  14  Atl.  776;  Corr's  Appeal,  62 
Conn.  403,  26  Atl.  478 ;  Haussman  v. 
Burnham,  59  Conn.  117,  22  Atl.  1065; 
Talcott  V.  Arnold.  54  N.  J.  Eq.  570,  35  Atl. 
532,  AMrmed  in  S5  N.  J.  Eq.  519,  37  Atl. 
891;  Duvale  V.  Duvale,  66  K.  J.  Eq.  375,  30 
Atl.  687,  40  Atl.  440;  Wood  v.  Chetwood,  44 
N.  J.  Eq.  04,  14  Atl.  21;  Gould  v.  Gould,  35 
N.  J.  Kq.  37,  562;  National  Bank  v.  Brew- 
ster, 49  N.  J.  L.  231,  12  Atl.  769;  Alpaugh 
V.  Wilson,  02  N.  J.  Eq.  424,  28  Atl.  722; 
Nuding  v.  Uirich,  169  Pa.  289,  32  Atl.  409; 
Kennedy  v.  Knight,  174  Pa.  408,  34  Atl. 
685;  Re  WiUcuuon,  192  Pa.  117,  43  Atl. 
466;  Haun  v.  Trainer,  7  Pa.  Dist.  R.  235; 
Hauley  v.  Gnffith,  187  Pa.  306,  41  Atl.  30; 
Kerr  v.  Urie,  86  Md.  72,  38  L.  R.  A.  119,  37 
Atl.  789;  Btookslager  v.  Mechanics'  Loan  £ 
Bav.  Inst.  87  Md.  232,  39  Atl.  742;  Hen- 
dricks V.  laaaos,  117  N.  Y.  411,  6X.  R.  A. 
559,  22  N.  £.  1029;  Botoery  if  at.  Bank  v. 
Sniff  en,  64  Hun,  394,  7  N.  Y.  Supp.  520; 
Queene  County  Bank  v.  Leavitt,  56 '  Hun, 
426,  10  N.  Y.  Supp.  593;  flu&er  v.  Huber, 
10  Ohio,  371;  Bmith  v.  Smith,  67  Ohio  St. 
27,  48  N.  E.  28;  Wilson  t.  Wilson,  113  Ind. 
415,  16  N.  E.  513;  Roche  v.  Union  Trust  Co. 
(Ind.)  1  Repr.  551,  52  N.  E.  612;  Proctor  v. 
Cole,  104  Ind.  380,  4  N.  E.  303;  Leach 
V.  Rains,  140  Ind.  152,  48  N.  E.  858;  North  v. 
North,  160  111.  179,  46  N.  E.  729;  Crum  v. 
Saicyer,  132  III.  443.  24  N.  E.  965;  Temple- 
ton  v.  Brown,  86  Tens.  60,  5  S.  W.  441; 
Rosenhawn  r.  Davie  (Tenn.  Ch.  App.)  48  S. 
W.  706;  Federv.Ervin  (Tenn.  Ch.  App.)  36 
L.  K.  A.  335;  Bamaker  v.  Bamaker,  88  Ala. 
431,  6  So.  754;  Pilloto  v.  Bentelle,  49  Ark. 
430,  5  S.  W.  783;  Munday  v.  Collier,  52  Ark. 
120,  12  S.  W.  240;  Briaon  v.  Briaon,  90  Cal. 
323,  27  Pac.  186;  Logan  T.  if  all,  19  lowa, 
491 ;  Meyer  Bros.  v.  Cook,  85  Ala.  419,  5  So. 
147 ;  Jtf  u»r  V.  Miller,  103  Iowa,  127,  72  N.  W. 
409;  Kaifus  t.  Kalfua,  92  Ky.  542,  18  a  W. 
306;  Hainan  v.  St.  Louis  Trust  Co.  08  Mo. 
App.  177 ;  Reynolds  v.  Reynolds,  65  Mo.  App. 
416;  Wisdom  v.  Shanklin,  74  Mo.  App.  42:§; 
Brown  V.  Brown,  22  Neb.  703,  36  N.  W.  275; 
Wadaworthnille  Poor  Bohool  v.  Bryson,  34 
S.  C.  401,  13  S.  E.  619;  Brickley  v.  Walker, 
68  Wis.  663,  32  N.  W.  773;  Clark  v.  Clark, 
76  Wis.  300,  45  N.  W.  121  j  Bykes  v.  City 
Bav.  Bank,  115  Mich.  821,  78  N.  W.  369: 
Bigler  v.  Bigler,  108  Blich.  691,  66  N.  W.  489. 

Messrs.  J.  P.  Frliue  and  S.  H.  Tjng  for 
defendant. 

Morton,  J.,  deliTered  the  opinion  of  the 

court: 

These  two  cases  were  argued  together, 
llie  first  is  an  action  at  law,  and  was  before 
this  court  on  the  defendant's  exceptions  in 
yational  Granite  Bank  v.  TVhic 
Mass.  617,  53  K.  E.  100^  ^^^^ 
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held  that,  the  maker  of  the  notes  heing  a 
married  woman,  and  the  notes  being  made 
payable  to  the  order  of  her  husbajul,  and  in- 
dorsed by  him,  no  action  could  be  main- 
tained on  them  against  her.  It  comes  be- 
fore us  now  on  exceptions  by  the  plain- 
tiff to  a  ruling  by  the  presiding  justice 
that  upon  the  plaintiff's  offer  of  proof  an  ac- 
tion could  not  be  maintained  against  the  ad- 
ministrator on  the  common  counts  for  money 
lent,  or  for  money  had  and  received,  and  to 
a  Tuli^  that  the  plaintiff  was  not  entitled 
to  avair  itself  of  the  facts  set  up  in  tlie  bill 
in  equity  in  answer  to  the  defense  that  tlie 
notes  were  void  because  made  payable  to 
husband  of  defendant's  intestate.  The 
plaintiff  offered  to  show  that  on  December 
29,  1891,  it  lent  the  defendant's  intestate 
<15,000,  and  that  at  the  same  time  the  de- 
fendant's intestate  gave  the  plaintiff  three 
proniismry  notes  for  $15,000,  payable  to  the 
order  of  her  husband,  and  indorsed  by  him 
and  by  two  other  parties;  that  subsequently 
the  defendant's  intestate  repudiated  the 
notes  on  the  ground  that,  having  been  made 
payable  to  her  husband,  and  indorsed  by 
Kim,  they  were  void;  and  that  the  plaintiff 
hnd  expressly  refused  to  make  the  loan  to 
the  other  parties,  or  on  their  individual  cred- 
it, and  made  the  loan  only  to  defendant's  in- 
testate, and  on  her  credit 

We  think  that  the  ruling  was  erroneous. 
The  offer  was  to  show  that  the  loan  was 
made  to  defendant's  intestate,  and  on  her 
credit.  This  was  consistent  with  the  form 
of  the  note,  of  which  she  was  the  maker, 
and  of  which  the  other  parties  were,  as  be- 
tween tbem  and  the  bank,  the  indorsers. 
Lcids  T.  Uonakan,  173  Mass.  122,  63  N.  E. 
150.  The  fact  that  the  note  was  declared 
void  as  to  her  did  not  destroy  the  original 
transaction,  or  avoid  the  debt  created  hy  the 
loan  to  her.  Walker  v.  Mayo,  143  Mass. 
42,  8  N.  K.  873;  Sutton  v.  Toomer,  7  Barn,  k 
O.  416.  If  the  other  parties  to  the  note  had 
been  i.-omakerB  with  her,  and  the  loan  had 
been  made  to  all  of  them,  and  the  note  had 
afterwards  been  avoided  by  one  of  them, 
there  would  seem  to  be  no  doubt  that  the 
payee  could  have  maintained  an  action 
a^'ainst  all  of  tfaeui  for  money  had  and  re- 
ceived, or  money  lent.  Leonard  v.  First 
Cong.  jSoo.  2  Cush.  462.  In  such  a  ease,  the 
note  having  been  received  on  the  faith  that 
it  was  the  valid  note  of  all,  the  payee  would 
be  "warranted  in  treating  it  as  a  nullity, 
and  resorting  to  the  original  contract." 
Leonard  v.  First  Cong.  8oc.  2  Cush.  402. 
A  fortiori,  ought  that  to  be  the  case  when 
the  liability  of  the  other  parties  is,  as  here, 
collateral,  and  the  action  is  brought  against 
the  maker  alone.  It  is  true  that  the  plain- 
tiff cotild  have  treated  the  note  as  valid  as 
against  the  other  parties,  and  that,  if  the 
plaintiff  had  sued  and  recovered  against  the 
last  indorser,  for  instance,  the  husband 
mi^'lit  have  been  estopped  in  an  action 
against  him  by  a  subsequent  indorser  to  deny 
the  validity  of  the  note.  Bohy  v.  PKelon, 
118  Mass.  j4I.  But  this  action  is  not 
a^^ninst  the  indorsers,  and  the  counts  that 
we  are  considering  are  not  upon  the  note. 
£1  L.  R.  A. 


llie  only  use  of  the  note  which  the  ptaintiGT 
can  wake  in  relying  on  those  counts  is  as- 
evidence  tending  to  show  tiia  terms  on  whidi 
the  loan  wa»  made  to  defendant's  intestate. 
It  cannot  revover  upon  the  note  and  the  com- 
mon counts  both,  and,  so  far  as  it  relies  up- 
on the  common  counts,  it  must  be  taken  to 
rely  upon  the  original  contract  with  the 
maker  of  the  note,  and  therefore  to  have  elect- 
ed to  treat  the  note  as  a  nullity.  In  such  a 
case  the  plaintiff  would  have  no  ground  of 
recoi'ery  against  parties  whose  only  liability 
as  between  thera  and  the  bank  is  that  of  in- 
dorse ra  on  the  note.  The  plaintiff  contends, 
however,  that  it  is  entitled  to  be  relieved  in 
equity  against  the  defense  that  the  notes  ar» 
void  because  made  payable  by  the  defend- 
ant's intestate  to  her  husband.  Its  conten- 
tion is,  in  substance,  that  the  defendant's  in- 
testate,  having  received  and  kept  the  pro- 
ceeds of  the  notes,  is  estopped  in  equity  to 
deny  their  validity.  But  a  party  cannot  be 
rdieved  in  equity,  we  think,  by  reason  of  an 
estoppel,  any  more  than  at  law,  from  the  ef- 
fect of  a  positive  rule  of  law.  It  is  the  rule 
of  law  that  controls  the  conduct  of  parties,, 
not  the  eonduct  of  parties  the  rule  of  law. 
To  hold  otherwise  4ould  be  to  permit  par- 
ties to  set  aside  at  their  pleasure,  with  the 
aid  of  a  court  of  equity,  the  rule  of  the  com- 
mon law  whicA  has  been  declared  and  leoog- 
nized  by  the  legislature  and  this  court 
that  contracts  between  husband  and  wife  arc 
void.  It  is  true  that  under  acme  circum- 
stances— as,  for  instance,  in  the  case  of 
trusts  and  contracts  made  in  oontemplatiou 
of  marriage — contracts  between  husband 
and  wife  have  been  enforced  in  equity. 
See  Franhel  v.  Fi-ankel,  173  Mass.  214,  53 
K.  E.  398.  But  in  this  commonwealth, 
whatever  mar  be  the  rule  elsewhere,  it  never 
has  been  held  that  validity  could  be  given  to 
contracts  between  husband  and  wife,  or  in 
the  analogous  case  of  contracts  made  during 
niiuority,  by  means  of  the  doctrine  of  equit- 
able estoppel.  Sec  Fowle  v.  Torrei/,  IS'y 
Mass.  87;  Baker  v.  Stone,  136  Mass.  405; 
M'ootfitard  v.  Spurr,  141  Mass.  283,  6  N.  £. 
521 ;  Clark  v.  Patterson,  158  Mass.  388,  33 
N,  E.  5SU.  Moreover,  there  is  no  allegatitHi 
in  Uie  bill  of  any  conduct  or  representation, 
fraudulent  or  otherwise,  on  the  part  of  de- 
fendant's intestate,  whereby  the  plaintiff^ 
was  induced  to  take  the  notes  and  part  with 
its  money  to  her,  and  thus  the  very  founda- 
tion of  an  estoppel,  equitable  or  otherwise, 
fails.  It  is  consistent  with  the  allegations 
in  the  bill  that  the  plaintiff  knew  that  de- 
fendant's intestate  was  the  vrife  of  the 
ptyee,  and  acted  in  r^ard  to  the  transaction 
on  its  own  knowledge.  It  is  manifest  that 
the  fact  that  the  notes  are  void  does  not  of 
itiielf  entitle  the  plaintiff  to  relief.  Equity 
does  not  undeHake  to  afford  relief  in  all  cases 
where  contracts  are  for  any  reason  void  in 
the  form  in  which  they  have  been  entered  into. 

The  result  is  that  in  the  action  at  law  we 
think  the  eseeeptiona  should  be  tuatained, 
and  that  in  the  bill  in  equity  the  decree  sus- 
tainiitg  the  demurrer  and  dismianng  the  bill 
v.ith  costa  should  be  affirmed. 
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Henry  J.  XIKHOFF,  PI//,  in  Brr^ 

V. 

Edward  T.  GILBERT  et  oL 

(  Midi  ) 

1.  A  eircnlKT  addreascd  to  TOtevB,  atat- 
iny  Itrenerally  and  vnttaallHedlr  that 
a  candidate  for  re-election  to  tbe  legislature 
bai  cbamploned  nieasares  opposed  to  tbe 
moral  Interests  of  the  commuDlty.  when  this 
Is  stated  as  a  fact,  and  not  as  a  mere  opinion 
or  inference  drawn  from  any  speclfled  acts, 
Is,  when  untrue,  libelous  per  «e,  and  Is  not 
priTlleged. 

S.  The  qaestlon  wketlier  oae  wka  sap- 
ported  certain  measures  thereby  cbam- 
ploned le&litlatlon  opposed  to  the  moral  Inter- 
ests of  the  community,  as  an  alleged  libel 
charged  him  with  doing,  Is  one  for  tbe  Jury, 

3.  A  elrenlar  cbarslaar  that  a  candi- 
date for  oflce  Is  a  champion  of  saloons, 
lawlesbness,  and  vulgar  theatres,  and  then 
adding  that,  for  reasons  considered  equally 
good,  voters  are  asked  to  Tote  against  a  cer- 
tain other  candidate.  Is  s  libel  upon  the  lat- 
ter. If  nutrue  as  to  him. 

{Orant  and  Moore,  J  J.,  diaaent.) 

(Jane  5,  1900.) 

ERROR  to  the  Circuit  Court  for  Wayne 
Oountj.  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  the  allied  publication  of  a 
libel.  Bevtraed. 
The  facts  are  stated  in  the  opinions. 
3tr.  WUUam  B.  JaokM>m,  with  Mr. 
Edward  8.  Oreoe,  for  plaintiff  in  error: 
Wkeaton  v.  Beecher,  66  Mich.  307,  33  N. 
W.  503,  is  somewhat  analogous  to  this  case. 
In  that  case  the  language  imputed  to  the 
defendant  was  regarded  as  libelous  on  its 
face,  and  the  same  may  he  said  of  tbe  pub- 
lication in  question.  If  so,  no  innuendo  was 
necessary  to  explain  its  meaning. 

Banford  v.  Rowley,  93  Mich.  119,  52  N. 
W.  1119;  Randall  v.  Evening  Newt  Aaso.  70 
Mich.  266,  7  L.  R.  A.  309,  44  N.  W.  783. 

Before  the  eyes  of  the  public,  defendants 
purposely  and  wilfully  published  what  was 
not  true  concerning  plaintiff,  no  matter 
what  their  particular  or  private  opinions 
may  be  concerning  certain  great  questions 
upon  wbiclt  many  good  citizens  differ  hon- 
ceUy. 

In  these  discussions  one  should  not  tran- 
wend  the  botinds  of  truth,  for,  in  addition 
to  the  commission  of  a  private  wrong,  great 
public  injury  might  result. 

Belknap  v.  BaU,  88  Mich.  600.  11  L.  R.  A. 
72,  47  N.  W.  674. 

At  common  law  there  are  certain  offenees 
known  as  offenses  against  the  public  morals. 

1  Bishop,  Crim.  Law,  chap.  36. 

The  readers  of  the  language  of  these  cir- 


culars would  naturally  assume  that  the 
plaintiff,  in  his  legislative  doings,  "cham- 
pions measures"  which  in  their  character 
are  against  the  principles  and  provisions 
of  law. 

The  language  was  framed  to  exploit  the 
ideas  of  these  defoidantB  upon  certain  ^reat 
questions  upon  which  there  is  a  vast  differ- 
ence of  opinion  among  the  people,  but  it 
was  so  framed  aa  to  conceal  their  real  in- 
tention and  meaning,  and  thus  left  the  pub- 
lic to  judge  the  very  worst. 

If  the  statements  are  false,  they  are  pre- 
sumed to  be  malicious;  and  good  faith  will 
not  protect  them  in  their  false  publication. 

Whittemore  v.  Weisa,  33  Mich.  353;  Bron- 
aon  V.  Bruce,  69  Mich.  472,  60  Am.  Rep. 
307,  26  N.  W.  671. 

To  hold  that  false  charges  of  a  defama- 
tory character,  made  against  a  candidate, 
are  privileged  aa  matters  of  law,  if  made  in 
gooa  faith,  and  that  the  party  making  thetn 
is  absolutely  shielded  against  liability,  is  a 
most  pemidous  doctrine. 

0am  T.  Loekard,  108  Mich.  108,  65  N.  W. 
764;  Otoen  v.  Dewey,  107  Mich.  73,  65  N.. 
W.  8;  Bronaon  v.  Bruce,  59  Mich.  474,  60> 
Am.  Rep.  307,  26  N.  W.  671. 

It  was  not  necessary  that  there  should 
have  been  any  ill-will  or  purpose  to  injure 
the  plaintiff  without  cause. 

Brand  v,  Binchman,  68  Mich.  600,  36  N. 
W.  664;  BeU  v.  Femald,  71  Mich.  267,  38 
N.  W.  810;  Ten  Hopen  y.  Walker,  06  Mich. 
241,  56  N.  W.  657;  B(milton  t.  Eno,  81  N. 
Y.  122. 

Whether  the  publication  is  a  privileged 

communication  is  for  the  jury. 

Bacon  v.  Michigan  C.  R.  Co.  55  Mich. 
229,  54  Am.  Rep.  372,  21  N.  W.  324. 

The  defense  was  one  of  confession  and 
avoidance.  The  falsity  of  the  charges  made 
against  the  complainant  was,  of  necessity,, 
admitted,  else  there  would  be  no  basis  for 
seeking  to  avoid  the  consequences  that 
would  follow  by  such  a  defense  or  claim. 
The  special  defense  of  the  truth  of  the  al- 
legation declared  upon,  as  pleaded  by  the  de- 
fense, was  not  established. 

Bronson  v.  Brvce,  69  Mich.  474,  60  Am. 
Bep.  307,  26  N.  W.  671;  Belknap  v.  Ball,  83 
Mich.  500,  11  L.  R.  A.  72,  47  N.  W.  674; 
Owen  T.  Dewey,  107  Mich.  70,  05  K.  W.  8 ; 
Wheaton  v.  Beecher,  66  Mich.  310,  33  N.  W. 
503;  Randall  v.  Evening  News  Aaso.  70 
Mich.  266,  7  L.  R.  A.  309,  44  N.  W.  783; 
Post  Pub.  Co.  V.  Hallam,  8  C.  C.  A.  201,  16 
U.  S.  App.  613,  69  Fed.  Rep.  530;  Davis  v. 
Shepatonc,  L.  R.  11  App.  Cas.  187. 

The  question,  What  construction  would 
the  public  put  upon  the  language?  is  for  the 
jury. 

Edwards  v.  Chandler,  14  Mich.  471,  00 
Am.  Dec.  240;  Bourresean  v.  Detroit  Even- 


Non. — For  earlier  caees  in  this  serlpa  aa  to 
libel  of  candidates  or  officials,  see  Slllara  v. 
Collier  (Mass.)  6  L.  E.  A.  680.  and  note;  Ran- 
dall V.  KvenlDg  News  Asso.  (Mich.)  7  L.  R.  A. 
SOO:  Belknap  Ball  (Ulch.)  11  L.  B.  A.  73 ; 
fil  L.  R.  A. 


Augusta  Evening  News  v.  Radford  (Ga.)  20 
L.  R.  A.  633;  Upton  f.  Hume  (Or.)  21  L.  R.  A. 
403;  Smith  v.  Utley  (Wla)  86  L.  B.  A.  620; 
State  v.  HoAlns  (Iowa)  47  L.  B.  A.  233. 
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ing  Journal  Co.  63  Mich.  425,  30  N.  W.  376; 
AIcAUi»ter  v.  Detroit  Free  Preaa  Co.  95 
Mich.  164,  64  N.  W.  710;  Ewing  v.  Aingcr, 
90  Mich.  587,  65  N.  W.  996;  Field  v.  Ma- 
gee,  122  Mich.  556,  81  N.  W.  354. 

Words  are  now  construed  by  courts,  as 
they  always  ought  to  have  been,  in  the  pop- 
ular sense  in  which  the  rest  of  the  world 
naturally  understood  them. 

Wieman  v.  Mabce,  46  Mich.  484,  40  Am. 
Rep.  477,  8  N.  W.  71;  Brettun  V.  Anthonn, 
103  Mass.  39 ;  Brotcn  T.  Boynfon,  122  Mich. 
251,  80  N.  W.  1009. 

Meaara.  W*ll>,  Angell,  Boynten,  * 
MoMlllAm  for  defendants  in  error. 

Hooker,  J.,  delivered  the  opinion  of  the 

court : 

The  defendants  are  members  of  an  organ- 
ization called  the  "Good  Government 
I^eague,"  in  the  city  of  Detroit,  which  pro- 
fetisea  to  have  for  its  object  the  election  of 
worthy  men  to  office,  and  the  promotion  of 
good  order  and  honest  administration  of 
city  affairs.  The  plaintiff,  having  attended 
one  session  of  the  Ic^slature  in  the  capac- 
ity of  representative,  was  a  candidate  for 
re-election.  This  action  is  for  libel,  al- 
leged to  have  consisted  of  three  publications 
over  the  names  of  the  defendants.  One,  for 
convenience  called  the  "White  Circular," 
was  addressed  to  the  voters,  and  contained 
in  parallel  columns  the  names  of  se^'eral 
candidates  whom  the  electors  were  advised 
to  vote  for  or  against.  The  portion  applica- 
ble to  the  plaintiff  was  as  follows: 

Vote 

For  Against 
Harry  C.   Barter  for    Henry     Elkboff  for 
represen  t  a  1 1  v e,  be-   represen  t  a  1 1  v e,  b  e- 
cause    be    represents    cause  In  tbe  last  legla- 
a)l  tbat  Is  good  In  his   lature  he  championed 
opponent,  and  does  not   measnrei  opposed  to 
represent    the    objec-   the  moral  Interests  of 
tionable.    He    Is    the    the  communltj,  ' 
*  chnmplon  of  labor  and 
arbitration. 

Another,  called  the  "Pink  arottlar,"  oon- 
tained  the  following: 

Read  and  Reflect  before  You  Vote. 

The  executive  council  of  the  Good  Gov- 
ernment League  has  carefully  examined  the 
record  of  each  candidate  for  office.  Where 
opposing  candidates  are  equally  bad  or 
equally  good,  we  make  no  recommendations. 
The  following  suggestions  are  made  in  the 
hope  that  they  may  aid  you  in  the  discharge 
of  your  duty  as  a  citizen,  and  that  righteous- 
ness may  prevail  in  public  as  well  as  in  pri- 
vate affairs: 

Lou  J.  Burch  is  candidate  on  the  Repub- 
lican ticket  for  representative.  All  friends 
of  morality  and  decency  are  asked  to  vote 
against  him  for  the  following  reasons: 
I.<ou  J.  Burch  is  secretary  of  the  Michigan 
Liquor  Dealers*  League.  He  is  editor  of 
the  official  organ  of  that  league.  He  is  a 
self-avowed  candidate  for  the  liquor  dealers, 
and  desireR  to  go  to  the  legislature  to  work 
61  L.  R.  A. 


in  the  interest  of  the  saloon.  Lou  J.  Burch 
is  editor  and  publisher  of  a  scurrilous  sheet, 
dated  Saturday,  but  always  issued  Sunday 
morning.  In  bis  paper  the  ministry  is  ridi- 
culed, women  are  maligned,  and  workers  for 
the  cause  of  righteousness  are  defamed. 
Ix)u  J.  Burch  is  the  champion  of  saloon  law- 
lessness and  of  vulgar  tiieatres.  Lou  J. 
Burch  has  offered  insult  to  every  colored 
man,  woman,  and  child  in  Detroit.  In  wit- 
ness of  these  facts,  read  the  following  state- 
ments from  his  own  sheet:  "The  liquor  in- 
teresta  of  the  city  are  likely  to  have  some- 
thing to  say  in  the  convention.   Lou  J. 

Burch,  editor  of  ,  is  Uieir  candidate." 

October  29,  1898.  "Here  and  there  could  be 
seen  the  burly  forms  of  chicken-fed  preach- 
ers, arrayed  in  long,  dark,  frock  coats,  with 
hair  pompadour,  and  smile  urbane  as  the 
harvest  moon,  moving  about  among  the  fe- 
male portion  of  the  lock,  thinking  what  a 
snap  they  had.  It  was  a  veritable  £den  for 
them,  and  it  was  full  of  rip^  luscious  apples, 
and  no  snakes.  A  preacher  is  never  so  near 
his  heaven  as  when  in  charge  of  a  menless 
audience  or  convention."  January  22,  1898. 
Speaking  editorially  of  one  of  Woodward 
avenue's  most  prominent  and  popular  min- 
isters, the  sheet  says:  "...  He  is 
either  crazy,  a  fool,  or  both;  and  that  at 
best  he  is  a  weak,  narrow-minded  bigot, 
without  religion  or  sense."  May  7,  1S9S. 
Referring  to  deaconesses  and  other  Chris- 
tsin  workers,  Burch's  paper  says:  "The 
front  row  of  chairs  was  occupied  by  as  in- 
teresting a  bunch  of  short-haired,  long- 
nosed  women,  of  doubtful  age,  as  one  would 
meet  in  a  long  search."  October  1,  1698. 
Referring  to  prominent  pastors  and  church 
workers  who  were  at  police  court  recently, 
Burch's  paper  says  they  were  "as  fine  a  look- 
ing lot  of  spies  and  sneaks  as  ever  put  pow- 
der to  a  safe."  October  1,  1898.  "And 
still  these  awful  good  and  pious  old  ladies 
can  never  see  anything  wrong  with  hugging 
and  kissing  bees  and  grab-bag  bunco  games 
as  they  are  carried  on  at  the  r^ulation 
church  socials."  October  22,  1808.  In  com- 
menting upon  the  discharge  in  the  record- 
er's court  of  a  saloonist,  Burch's  paper  sayn: 
"The  outcome  of  all  these  cases  should  be 
the  same  as  this  first  one,  and  probably  will 
he.  Mathews  was  defeated  ov  Navin  * 
Sheehan."  October  16,  1898.  Burch's  pa- 
per spoke  as  follows  concerning  the  effort 
to  close  the  Capitol  Square  Theater: 
"  .  .  .  Agitating  against  the  Capitol 
Square  Theater  with  the  intention  of  clos- 
ing it,  but  without  success,  for  the  simple 
reason  that  there  is  no  excnse  for  such  on 
outrageous  procedure."  April  2,  1808.  Aft- 
er the  evidence  upon  which  the  theater  was 
closed  was  in,  Burch's  paper  said:  "As  the 
investigation  now  stands,  there  can  be  but 
one  result,  the  complete  vindication  of  Dr. 
Campbell."  April  9,  1898.  "Republican 
politicians  about  town  are  wondering  which 
side  of  the  fence  Charlie  Joslyn  will  be 
found  upon  in  the  Pingree  and  anti-fight 
this  year.  Pingree  bought  Charlie  with  a 
$5,000  per  year  job  two  years  ago,  hut  there 
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for  a  raise  this  year."  April  16,  1S98. 
"Should  Stay  Away — Nwroea  must  Realize 
that  There  is  a  Line.  The  queBtion  of  the 
color  line  has  arisen  in  Detroit  once  more. 
A  negro  claims  that  he  was  discriminated 
against  at  Stock's  Riverside  Park.  This 
statement  is  denied,  however.  He  had  no 
business  there.  Negroes  must  realize  the 
fact  that  white  people  will  associate  with 
them  more  or  less  in  business,  but  will  cer- 
tainly refuse  to  be  on  equal  terms  with 
them  socially.  Knowing  the  objection  there 
is  for  tiieir  company,  why  does  the  negro 
force  itT  No  gentleman  would.  White 
men  would  be  forcibly  ejected  from  any 
place  where  they  made  themselves  half  as 
obnoxious  as  do  moat  colored  people.  Tt 
has  since  transpired  that  the  negro  anxious 
for  a  case  made  no  complaint  to  Mr.  Stock, 
but  straightway  rushea  into  court.  Mr. 
Stock  is  a  very  fair-minded  gaotlranan,  and 
ia  willing,  and  always  used  Detroit  citi7ens 
liberally,  and  there  is  no  doubt  th^  will 
support  him  against  the  arrogance  of  De- 
troit's colored  population."  May  28,  1S08, 
•'The  ladies  of  the  W.  C.  T.  U.  have  been 
having  sixteen  fits  each  all  the  week  over  a 
showbill  in  which  a  man  is  depicted  in  the 
act  of  choking  a  woman.  If  the  man  in 
question  has  a  grip  on  a  half  dozen  or  more 
men-women  who  have  been  making  fools  of 
themselves  here  in  Detroit  for  the  past  year, 
the  picture  would  be  better  appreciated  hy 
a  large  majori^  of  the  people/'  October 
20,  1808.  Burcb  .probably  desires  the  re- 
peal of  the  minor  law.  Judge  from  the  fol- 
lowing: "To  Fathers  and  Mothers: 
Fathers  and  mothers  of  Michigan,  has  it 
ever  occurred  to  you  that  the  doors  of  the 
saloon  are  barred  against  your  minor  son^i 
and  daughters,  while  they  can  enter  a  drug 
store  with  seeming  propriety,  and  sip  intox- 
icating drinks  issued  from  a  soda  fountain? 
Which  of  the  two  institutions  is  the  more 
likely  to  start  innocent  youth  on  the  down- 
ward pathT  Do  you  think  it  fair  and  just 
to  continually  persecute  the  licensed  saloon- 
keeper, who  executes  a  large  bond  guaran- 
teeing the  proper  conduct  of  his  place,  and 
wink  at  the  unlicensed  whisky-selling  drug- 
gist? Pause  and  consider."  June  4,  1898. 
For  several  weeks  Burch's  paper  has  carried 
the  following  in  display  type:  "Below  are 
the  names  of  the  thirty-nine  men  who  not 
only  voted  against  this  particular  bill,  but 
used  tiuar  influence  against  the  liquor  inter- 
ests during  the  mtire  session.  Dont  wait 
for  the  election  this  fall,  but  be  on  hand  at 
the  caucuses  and  conventions,  and  see  to  it 
that  these  thirty-nine  men  get  just  what 
they  gave  you, — the  dump/*  September  24, 
1808.  By  your  vote  do  you  desire  to  ask 
the  state  to  bear  the  expenses  and  pay  the 
salary  of  the  saloonkeepers'  lobbyist?  That 
your  vote  may  be  effective,  we  ask  all  who 
may  refuse  to  vote  for  Burch  to  concentrate 
their  votes  upon  Alex  W.  Blain.  For  rea- 
aoiu  which  we  consider  equally  as  good,  we 
ask  you  to  vote  against  Henry  £ikhoEr,  can- 
didate for  representative^  and  for  Hariy  C. 
Barter, 
n  L.  R.  A. 


There  was  a  third,  but  it  ts  unimportaut.  * 
The  declaration  alleged  that  the  effect  and 
meaning  of  the  pink  circular  was  to  charge 
and  impute  by  inference  and  intent,  upon 
the  plaintiff,  all  of  the  wrongful,  indecent, 
immoral,  wicked,  and  scandalous  acts 
charged  against  said  Burch.  The  court  ec- 
eluded  the  pink  circular  as  not  libelous,  and 
directed  a  verdict  for  the  defendant  upon 
the  other  counts. 

The  question  before  us  is  whether  the 
case  should  have  been  submitted  to  the 
jury  upon  one  or  both  counts.  The  first 
char^  is,  in  substance,  that  the  plaintilT, 
in  his  official  capacity  of  representative, 
championed  measures  opposed  to  the  moral 
interests  of  the  community.  The  undisput- 
ed testimony  shows  that  as  repres«itative 
he  introduced,  and,  to  some  extent,  at  least, 
approved  and  supported,  measures  calculat- 
ed to  change  the  liquor  laws  of  the  state 
permitting  sales  on  legal  holidays,  and  elec- 
tion days  after  the  close  of  the  polls,  and  1^ 
repealing  the  act  prohibiting  screens  in  sa- 
loons. The  court  charged  the  jury  that: 
"The  conclusion  of  the  article,  and  the  views 
as  expressed  by  the  defendants  in  that  arti- 
cle, must,  of  necessity,  under  the  circum- 
stances of  the  case,  be  termed  a  deduction 
from  his  record  in  the  case.  It  is  a  ques- 
tion upon  which  men  may  differ.  It  prob- 
ably will  be  very  difScult  to  determine  with 
any  unanimity  as  to  whether  sueh  measure^ 
were  against  the  moral  interests  of  the 
community.  It  is  a  question  of  judgment ; 
in  other  words,  based,  in  my  opinion,  upon 
his  record  in  the  legislature.  Whether  it 
is  for  the  moral  interests  of  the  community 
is  an  open  question.  In  my  judgment,  it 
was  such  a  criticism  upon  his  acts  as  might 
legitimately  be  made  by  any  voter  to  the 
voting  population  of  the  state  or  of  the 
coun^  from  which  he  asked  to  receive  the 
suffrage  of  the  people.  If  it  were  true  that 
those  acts  were  against  the  moral  interests 
of  the  community,  he  would  have  no  rase 
here.  If  they  were  false,  then  the  question 
of  qualified  privilege,  as  we  say  in  law, 
would  arise.  There  are  certain  tliinjts 
which  persons  may  say  under  certain  cir- 
cumstances which  are  called  privileged  in 
the  law, — qualifiedly  privileged, — and  it  de- 
pends upon  the  occasion  as  to  whether  an 
utterance  or  publication  is  privileged.  1 
charge  you  that  in  this  case  this  was  a  priv- 
ileged occasion.  If  they  bad  the  right  to 
criticise  the  acts  of  this  man,  being  a  man 
running  for  public  office,  and  one  who  a^ked 
to  receive  the  trust  and  confidence  of  the 
people  to  perform  the  duties  of  that  public 
oflice,  they  had  a  right  to  criticise  him;  and 
though  it  was  false,  it  would  not  be  action- 
able unless  it  was  published  with  malice  or 
in  bad  faith.  I  do  not  think  in  this  case 
there  is  any  evidence  of  malice  outside  of 
the  publication  itself, — any  positive  proof, — 
which,  in  my  judgment,  would  be  required 
to  b«  shown  on  the  part  of  the  plaintiff. 
Hoice,  if  the  publication  was  false,  it  was 
such  a  publication  as  would  require  ju<)tifi- 
cation  to  be  shown, — which  would  ba^rueif^ 
Digilized  by  VjUDVlC 
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the  occasioD  was  not  privileged;  it  htiing 
privileged  and  faUe^  if  they  acted  in  good 
faith,  and  without  malice,  the  plaintiJT 
would  have  no  right  to  recover.  I  don't 
think  there  is  any  evidence  of  malice,  as  I 
said,  or  ill  will,  on  the  part  of  the  defend- 
ants in  fhia  caae ;  and  on  the  whole  case — on 
the  evidence  as  it  has  appeared  in  this  case — 
I  charge  you  to  find  for  the  defendants. 
The  verdict  is  "Not  guilty,'  I  think.  The 
clerk  will  take  the  verdict."  The  language 
of  the  white  circular,  unexplained,  unequiv- 
ocally charged  the  plaintiff  with  having 
ohampioned  legislation  opposed  to  the  moral 
interests  of  the  community.  This  charge  is 
an  attack  upon  his  moral  character,  and 
would  be  likely  to  hriuf  him  into  public  con- 
tempt and  disgrace.  It  is,  therefore,  libel- 
ous per  ae.  The  defense  made  was :  First, 
that  the  statement  was  true,  and,  secoDil, 
that,  if  it  cannot  be  said  to  be  true,  the 
proved  acts  were  subject  to  criticism,  and  de- 
fendant had  the  right  to  express  his  opinion 
as  to  their  effect, — in  other  words,  that  the 
lanouage  was  privileged.  The  defendants 
hacT  a  ri^t  to  discuss  the  fitness  of  the 
plaintiff  for  the  office  to  which  he  aspired, 
and  might  lawfully  communicate  to  the  elect- 
ors any  facts  within  their  knowledge  con- 
cerning his  character  or  conduct,  and  express 
their  opinions  upon  them,  and  their  infer- 
ences deduced  from  them,  so  long  as  they 
stated  as  facts  only  the  truth,  and  as  opin- 
ions and  inferences  therefrom  only  honest 
belief.  The  fault  here,  if  there  be  one,  is 
that  opinions  and  inferences  were  not  stated 
as  such,  but  as  facts.  The  defendants 
sought  to  justify  the  statement  made,  vis., 
that  the  plaintiff  championed  measures  op- 
posed to  the  moral  interests  of  the  commu- 
nity, by  proving  that  he  supported  the  two 
measures  stated.  To  the  minds  of  come, 
that  would  be  suffleent  to  establish  the  truth 
of  the  charge.  Others  would  think  other- 
wise. It  is  manifest,  therefore,  that  we  can- 
not say,  as  a  legal  proposition,  that  the  un- 
disputed testimony  establishes  the  truth  of 
the  broad  charge.  Evidently  the  learned 
circuit  judge  took  this  view.  It  is  evident 
that  the  acts  proved  were  sufficient  to  induce 
in  the  minds  of  some  the  opinion  that  plain- 
tiff had  supported  measures  opposed  to  the 
moral  interests  of  the  community.  The 
judge  therefore  instructed  the  jury  that  such 
persons  were  privileged  to  say  so,  and  di- 
rected a  verdict  for  defendants.  But,  ad- 
mitting that  they  were  privil^ed  to  express 
their  opinions  concerning  certain  acts,  was 
this  what  was  done?  Did  they  not  go  fur- 
ther, and  do  more?  They  did  not  elate 
what  measures  were  supported,  and  their 
opinions  of  that  particular  conduct,  but  <uiid 
g^ei-atly  and  unqualifiedly,  as  a  fact,  that 
the  plaintiff  had  arrayed  himself  against 
the  moral  interests  of  the  community, 
which,  if  true,  should  discredit  him  with 
any  voter  who  should  believe  the  statement. 
It  appealed  alike  to  all  classes, — those  who 
should  look  upon  the  legislation  proved  as 
not  opposed  to  the  moral  interests  of  the 
community,  as  well  as  those  holding  con- 
trary views;  and  it  afforded  no  one  an  op- 
A]  L.  R.  A. 


portunity  to  judge  whether  the  statement 
was  a  proper  deduction  from  the  facts  upon 
which  it  was  based  or  not.  If  one  states 
that  a  candidate  is  a  thief  without  qualifi- 
cation, he  communicates  a  fact  pei-taining  to 
his  fitness;  but  it  is  a  slander,  if  untrue, 
whether  it  was  made  in  good  faith  or  not, 
although  had  he  stated  the  exact  facts  and 
expressed  the  opinion  that  they  amounted 
to  stealing,  though  they  did  not  technically 
constitute  the  offense  of  larceny,  the  commu- 
nication might  be  privileged.  The  difficul- 
ty in  this  case  is  that  the  defendants  have 
been  permitted  to  limit  their  statement  by 
proof  of  their  intended  meaning,  while  the 
writing  itself  contained  no  hint  of  llmita- 
Uon.  The  ease  of  EUU  t.  WhiteKead,  SS 
Mich,  lis,  64  N.  W.  7S7,  is  in  point.  It 
was  there  said:  '^e  fourth  request 
should  not  have  been  given.  It  makes  the 
slander  depend  entirely  upon  the  intention 
of  the  defendant,  and,  in  effect,  says  that 
vituperation  is  not  slander  when  provoked, 
though  it  transcend  the  bounds  of  truth  and 
propriety.  It  is  graiu;  sufficiently  far  to  say 
that  a  person  may  wHhout  liability  call  an- 
other a  thief  under  circumstances  which 
show  be  does  not  mean  it.  To  hold  that  he 
could  do  so  in  the  absence  of  qualifying  cir- 
cumstances, and  shelter  himself  behind  a 
provocation,  real  or  imaginary,  adequate  or 
inadequate,  would  carry  the  rule  much  too 
far.  In  actions  for  defamation  it  is  im- 
material what  meaning  the  speaker  intend- 
ed to  convey.  He  may  have  spoken  without 
any  intention  of  injuring  another's  reputa- 
tion ;  but,  if  he  has  in  f sict  done  so,  he  must 
compensate  the  party.  He  may  have  meant 
one  thing  and  said  another.  If  so,  be  is 
answerable  for  so  inadequately  expressing 
his  meaning,"  "Slander,  like  other  wrong*, 
is  actionable,  because  injurious;  and,  while 
intention  may  have  much  to  uo  with  the 
question  of  damages,  it  is  not  uecessarilv 
involved  in  the  question  oi  guilt.*'  We  are 
of  the  opinion  that  the  coun  erred  in  say- 
ing that  the  words  were  privileged.  Not  hie- 
ing privileged,  it  should  have  been  left  to 
the  jujy  to  say  whether  the  evidence  showed 
that  plaintiff's  support  of  these  measures 
was  opposed  to  the  moral  interests  of  the 
community  as  a  matter  of  fact ;  in  other 
words,  to  determine  the  truth  of  the  charge. 

It  is  hardly  necessary  to  cite  authorities 
in  support  of  the  doctrine  that  a  candidate 
for  office  has  a  right  of  action  for  aspersions 
upon  his  character,  and  cannot  be  subjected 
to  unwarranted  and  untruthful  charges.  In 
New  York  no  distinction  seems  to  be  made 
between  a  public  man  and  a  private  citizen. 
Lewis  v.  Few,  5  Johns.  1 ;  Root  v.  King,  7 
Cow.  613,  4  Wend.  113.  21  Am.  Dec.  102: 
Hamilton  v.  Eno,  81  K.  Y.  110.  A  leading 
case  will  be  found  in  Com.  v.  Clap,  4  fiiass. 
163,  3  Am.  Dec.  212.  See  also  Curtia  v. 
Mussey,  6  Gray,  261 ;  State  v.  Bchmitt,  49 
N.  J.  L.  579,  9  Atl.  774;  Hunt  v.  Bennett, 
19  N.  Y.  173;  Pierce  v.  Ellis,  6  Ir.  C.  L.  Rep. 
56;  Simpson  v.  Downs,  16  L.  T.  N.  S.  391; 
Duncomhe  v.  Daniell,  8  Car.  &.  P.  222.  In 
this  last  case  Zxird  Denmait.  sjdd :  "However 
large  the  privile^^^^^e®^^* 
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extravagant  to  suppose  that  It  can  justify 
the  pubTicatiou  to  ul  the  world  of  facts  in- 
juriouB  to  a  person  who  happens  to  stand 
in  the  situation  of  a  candidate."  Bailey  y. 
Kalamazoo  Fuh.  Co.  40  Mich.  254;  Branson 
V.  Bnice,  59  Mich.  469,  60  Am.  Rep.  307,  20 
N.  W.  071;  ^Yheaton  v.  Beecher,  66  Mich. 
310,  33  iJ.  W.  503 ;  Belknap  v.  BaU,  83  Mich. 
687.  11  L.  R.  A.  72,  47  N.  W.  674;  Wolff  v. 
Jimith,  112  Mich.  360,  70  N.  W.  1010;  Aus- 
tin V.  Uyndman,  119  Mich.  615,  78  N.  W. 
fi63;  Clifton  T.  Lange,  108  Iowa,  472,  70  N. 
W.  276;  Field  y.  Uagee,  122  Mich.  656,  81 
N.  W.  364. 

The  court  excluded  all  pro<rf  in  relation 
to  the  "Pink  Circular"  upon  the  ground 
that  it  was  not  lihelous.  After  charging 
that  Bureh  is  a  self-avowed  candidate  for 
the  liquor  dealers,  and  desires  to  go  to  the 
legislature  to  work  in  the  interest  of 
saloons,  that  he  edits  a  scurrilous  news- 
pa[>er,  that  he  is  the  champion  of  saloon 
lawlessness  and  vulgar  theaters,  and  quoting 
■at  length  from  his  writings,  a«  already 
shown,  the  pink  circular  concludes  as  fol- 
lows, viz. :  "For  reasons  which  we  consider 
equally  as  good,  we  ask  you  to  vote  against 
Henry  Eikhoff."  The  count  all^;es  under 
innuendoes  that  the  meaning  of  thfa  circular 
vu  that  the  plaintiff  was  an  indecent  and 
immoral  man,  and  equally  as  imworthy  of 
support  as  Burch.  We  &re  of  the  opinion 
that  this  comparison  with  Burch  cannot 
mean  less  than  that  the  plaintiff  was  a  man 
«s  unworthy  of  support  as  Bureh,  for  rea- 
sons not  given,  except  as  they  may  be  im- 
plied hy  the  charges  made  against  Burch. 
Some  of  the  charges  against  Burch  were  li- 
belous per  ae;  e.  g.,  that  he  is  the  champion 
of  saloon  lawlessness  and  vulgar  theatern. 
Thus  the  pink  circular  itself  furnishes  im- 
plicatioDB,  throwing  light  upon  the  meaning 
■of  the  words  used  about  [d^ntiff,  and  justi- 
fying the  claim  made,  via.,  that  he  was  rep- 
resented to  be  a  man  of  bad  morals,  and  un- 
worthy of  support  for  that  reason.  We 
think  this  also  was  libelous  per  se,  and 
should  have  been  admitted,  leaving  the  de- 
fendants to  prove  the  truth  of  the  charge. 

T\a  judgment  ia  reversed,  and  a  new 
trial  tnrdered. 

MontBomevr,  Ch.  J.,  and  liOnCt  J>,  con- 
■cur. 

Grant,  J.,  dissenting: 

I  cannot  concur  in  the  opinion  of  my 
Brother  Hooker.  The  right  of  citizens  to 
«riticise  the  character,  acta,  and  record  of  a 
candidate  lor  public  office  is  involved.  The 
principles  of  law  governing  snob  cases  are 
not  in  dispute.  Th^  have  often  been  stated 
in  the  decisions  of  this  court,  and  the  dis- 
linctions  between  justifiable  criticism  and 
charges  of  criminal  and  degrading  conduct 
pointed  out.  Belknap  v.  Ball,  83  Mich.  583, 
11  L.  R.  A.  72,  47  N.  W.  674;  Dunneback  v. 
Tnbune  Printing  Co.  108  Mich.  75,  65  N.  W, 
■683;  Owen  v.  Dewey,  107  Mich.  67*  66  N.  W. 
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8;  Hoicard  v.  Dickie,  120  Mich.  238,  79  N. 
W.  191.  The  other  cases  will  be  found  cited 
in  the  above,  and  cover  the  entire  field  of 
discussion  upon  the  question  now  before  us. 

1.  I  think  the  court  correctly  ruled  out 
the  "Pink  Circular."  This  circular  makes 
grave  charges  against  Burch,  and  urges  the 
electors  to  vote  for  his  opponent,  Mr.  Blain. 
It  then  says:  "For  reasons  which  we  con- 
sider equally  as  good,  we  ask  you  to  vote 
against  Heniy  £ikhoff,  candidate  for  repre- 
sentative, and  for  Henry  C.  Barter."  If  the 
circular  had  read  "for  reasons  which  we  con- 
sider good,"  it  would  not  be  contended  that 
the  words  would  be  libelous.  Citizens  cer- 
tainly have  the  right  to  declare  that  they 
have  good  reasons  for  opposing  a  candidate, 
though  they  do  not  state  them,  without  sub- 
jecting themselves  to  an  action  of  libel  or 
slander.  It  follows  that  this  article  is  not 
libelous  per  ae,  and  cannot  be  made  libelous 
by  innuendoes,  imless  it  can  naturally  be 
construed  into  charging  plaintiff  with  the 
same  or  similar  acts  as  charged  upon  Burch. 
It  does  not  charge  plaintiff  with  the  of- 
fenses charged  upon  Burch.  They  do  not 
imply  that  plaintiff  is  guilty  of  the  same  or 
similar  offenses.  On  the  contrary,  the 
plain  inference  is  that  the  reasons  are  not 
the  same,  but,  in  the  opinion  of  the  writers, 
"equally  as  good."  The  language  speaks  for 
itself.  There  is  no  occasion  for  an  innuendo 
to  explain  it.  When  we  read  the  other  cir- 
cular, we  And  that  those  reasons  are  his 
championship  of  certain  measures  in  the 
legislature  of  which  he  was  a  member.  When 
we  read  the  evidence,  we  find  it  conclusively 
establishes  that  these  measures  provided  for 
the  removal  of  certain  restrictions  in  the 
present  liquor  law  of  the  state  which  have 
been  upon  the  statute  for  about  twenty 
years, 

2.  The  "White  Circular"  reads:  "Take 
this  to  your  voting  booth,  and,  whatever 
your  party  prefereni»s  may  be,  remember 
that  you  should  vote  against  Henry  Fikhoff 
for  representative,  because  in  the  last  I^s- 
lature  be  championed  measures  opposed  to 
the  moral  interests  of  the  community."  This 
statement  refers  to  the  public  record  of 
plaintiff  as  a  member  of  Uie  legislature.  It 
does  not  charge  him  with  crime,  or  criminal 
or  scandalous  conduct.  It  means  no  more 
than  this:  that,  in  the  opinion  of  the  writ- 
ers, measures  were  introduced  into  the  leg- 
islature which  were  opposed  to  the  moral 
interests  of  the  community.  These  meas- 
ures were  designed  to  accomplish  the  re- 
moval of  some  restrictions  now  placed  upon 
the  liquor  traffic  by  providing  for  the  re- 
peal of  the  provisions  of  the  law  for  the  re- 
moval of  screens  and  blinds  from  saloon 
fronts,  and  for  closing  on  certain  holidays, 
and  during  certain  hours  on  election  days. 
It  may  he  true,  as  the  circuit  judge  said  in 
directing  a  verdict:  "It  would  probably  be 
very  difficult  to  determine  with  ai^  unanim- 
ity as  to  whether  such  measures  were 
against  the  moral  interests  of  the  commuiv 
i^."   But  the  defendants  oertai^y  had  the 
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right  to  condemn  tbem  as  opposed  to  the 
moral  interests  of  the  communi^,  and  to 
urge  electors  to  vote  against  candidates  who 
would  support  them.  The  evils  of  the 
liquor  trallic  are  matters  of  commou  Icnowl- 
edge.  How  it  ia  regarded  by  the  courts  will 
appear  in  Kurtz  v.  Pccyple,  33  Mich.  279,  in 
au  opinioTi  written  by  Justice  Campbell,  and 
concurred  in  by  the  entire  coiut;  and  in  tht: 
case  of  Crmcley  v.  Christensen,  137  U.  S. 
86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13,  in  an 
opinion  written  by  Mr.Justice  Field,and  con- 
curred in  by  the  entire  court.  In  the  form- 
er opinion  the  court  uses  the  following  Ian- 
mia^e:  "Tlie  continuance  of  louncing  and 
drinking  into  the  late  hours  of  the  night 
is  equally  known  as  peculiarly  dangerous. 
Men  or  boys  can  escape  observation  more 
readily  by  night  than  by  day.  When  they 
have  once  become  engaged  in  the  pleasures 
and  temptations  of  such  resorts,  it  is  but 
too  sadly  manifest  to  all  who  do  not  shut 
their  eyes  to  what  is  going  on  around  them 
that,  after  drinking  has  once  be^un  by  those 
who  are  in  danger  of  excess  (if  there  are 
any  that  are  not),  it  ie  apt  to  be  kept  up 
much  longer  than  may  have  been  thought  of 
or  intended.  "Midnight  revels'  would  never 
have  become  a  popular  phrase  unless  they 
had  been  a  well-known  reality.  Unless  the 
annals  of  crime  are  strangely  distorted,  the 
amount  of  mischief  due  to  the  indulgence  of 
late  drinking  is  much  beyond  its  proportion 
in  any  other  part  of  the  day."  In  Uie  lat- 
ter the  following  language  is  used:  "It  is 
urged  that,  as  the  liquors  are  used  as  a 
beverage,  and  the  injury  following  them,  if 
taken  in  excels,  is  voluntarily  inflicted,  and 
is  confined  to  the  party  offending,  their 
sales  should  he  without  restrictions;  the 
contention  being  that  what  a  man  shall 
drink,  equally  with  what  he  shall  eat,  ia 
not  properly  matter  for  legislation.  There 
is  in  this  position  an  assumption  of  a  fact 
which  does  not  exist, — that,  when  the  liq- 
uors are  taken  in  excess,  the  injuries  are 
Mmflned  to  the  party  offending.  The  iui 
jury,  it  is  true,  first  falls  upon  him  in  his 
health,  which  the  habit  undermines;  in  his 
morals,  which  it  weakens;  and  in  the  self- 
abasement  which  it  creates.  But,  as  it 
leads  to  n^Iect  of  business,  and  waste  of 
property,  and  general  demoralization,  it  af- 
fects those  who  are  immediately  connected 
with  and  dependent  upon  him.  By  the  gen- 
eral concurrence  of  opinion  of  every  civilized 
and  Christian  community,  there  are  few 
sources  of  crime  and  misery  to  society  equal 
to  the  dramshop,  where  intoxicating  liquors, 
in  small  quantities,  to  be  drunk  at  the  time, 
are  sold  indiscriminately  to  all  parties  ap- 
plying. The  statistics  of  avety  state  show 
a  greater  amount  of  crime  and  misery  at- 
tributable to  the  use  of  ardent  spirits  ob- 
tained at  these  retail  liquor  saloons  than  to 
any  other  source.  The  sale  of  such  liquors 
in  this  way  has  therefore  been,  at  all  times, 
by  the  courts  of  every  state,  considered  as 
the  proper  subject  of  legislative  regulation. 
Not  only  may  a  license  be  exacted  from  the 
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liquors  can  be  thus  disposed  of,  out  restric- 
tions may  be  imposed  as  to  the  class  of  per- 
sons to  whom  they  may  be  sold,  and  the 
hours  of  the  day  and  the  days  of  the  week, 
on  which  the  saloons  may  be  opened.  Their 
'<ale  in  that  form  may  be  absolutely  pro- 
hibited. It  is  a  question  Of  public  ex- 
pediency and  public  morality,  and  not  of 
Federal  law.  The  police  power  erf  the  state- 
is  fully  competent  to  regulate  the  business, 
— to  mitigate  its  evils,  or  to  suppress  it  en- 
tirely. There  is  no  inherent  right  in  a  cit- 
izen to  thus  sell  intoxicating  liquors  by  re- 
tail; it  is  not  fC  privilege  of  a  citizen  of  the- 
ntate  or  of  a  citizen  or  the  United  States. 
As  it  is  a  business  attended  with  danger  to- 
the  community,  it  may,  as  already  said,  be 
entirely  proluMted,  or  be  permitted  under 
such  conaitions  as  will  limit  to  the  utmost 
its  evils."  If  the  eminent  men  and  jurists- 
then  composing  those  courts  may  thus  char- 
acterize the  liquor  traffic,  declare  that  it» 
evils  are  matters  of  common  knowledge,  and 
recognize  the  propriety  and  necessity  of  sus- 
taining stringent  regulations  in  the  con- 
duct of  the  business,  it  certainly  is  not 
very  far  from  the  truth  to  say  that  meas- 
ures designed  to  open  the  saloon  at  night  or 
on  holidays,  when  men  are  idle,  are,  opposed 
to  the  moral  interests  of  the  community. 
There  are  those  whose  lives'  are  otherwise' 
above  suspicion,  who  advocate  the  wide- 
open  saloon,  and  who  even  advocate  the  li- 
censing of  houses  of  prostitution.  The  pre- 
vailing sentiment,  however,  among  respecta- 
ble people  is  against  them.  If  to  say  of  » 
member  of  the  legislature  who  supports  such 
measures  that  he  is  supporting  measures  op- 
posed to  the  moral  interests  of  the  commu- 
nity is  an  attack  upon  his  moral  character^ 
it  is  an  attack  for  which  the  law  provide» 
no  remedy;  otherwise,  citizens  and  news- 
papers would  be  prevented  from  criticising 
any  act  of  the  l^slature,  or  any  proposed 
measure,  as  injurious  to  the  moral  inter- 
ests of  the  ennmunity.  I  submit,  however^ 
that  such  criticisms  are  not  attadu  upon  a 
man's  moral  character.  The  statement  that 
a  man  supports  measures  which  may  gen- 
erally be  conceded  to  be  against  the  moral 
interests  of  the  community  is  not  charging 
him  with  immorality.  But  he  assumes  the 
risk  of  all  criticism  upon  his  acts,  however 
severe  or  unjust  it  may  be.  One  of  the  de- 
fendants (Mr.  Service)  testified:  "My  opin- 
ion in  regard  to  the  opening  of  the  aaloon» 
on  holidays  is  that  the  tendency  would  be  to 
an  increase  of  drunkenness,  and  consequent 
immorality.  In  r^ard  to  the  screen  law,  t 
thiidc  the  taking  down  of  the  screens  keept*. 
out  of  the  saloon  vety  many  young  men  irtio 
would  be  led  1^  shame  not  to  expose  them- 
selves publicly."  The  people  of  this  state, 
through  their  legislature,  have  for  twenty 
years  held  that  it  was  for  the  moral  inter- 
ests of  the  people  to  restrict  the  liquor 
trafitc.  The  law  could  not  be  sustained  o» 
any  other  basis.  When,  therefore,  any  mem 
ber  of  the  l^idature  introduces  or^clAm- 
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piona  a  bill  for  the  removal  of  any  of  these 
restrictions,  citizens  have  a  right  to  con- 
demo  his  conduct  as  antagonistic  to  the 
moral  interests  of  the  community,  and  to 
urge  that  as  a  reason  for  preventing  his  elec- 
tion. Such  right  ia  unquestioned.  This  is 
all  there  U  to  the  "White  Cinnilar."  Had 
defendants  specified  the  measures  referred 
to,  it  is  not  claimed  that  the  article  would 
be  libelous.  If  one  publishes  of  a  candidate 
that  he  is  or  has  been  a  gambler,  may  he 
not  allege  and  show  in  his  defense  specific 
acts  of  gamblingl  or  that  he  has  been  eon- 
victod  of  crime,  may  he  not  in  defense  allege 
and  prove  a  record  of  conviction?  or  that 
he  is  immoral,  may  he  not  allege  and  show 
specific  acts  of  immoralityT  I  find  no  au- 
thority which  holds  bo  technical  a  rule  as 
to  require  one  to  state  the  facts  upon  which 
he  makes  the  charge,  even  in  communica- 
tions not  privilc^d.  In  Bamuel  v.  Bond, 
Utt.  Set.  Caa.  158,  the  slander  was,  "Bond 
ia  a  thief,  he  has  stolen  com;"  plea,  "The 
plaintiff  ia  a  thief,  and  this  he  [defendant] 
Is  ready  to  verify."  Held  insufficient.  He 
should  have  specified  the  acts  upon  which 
he  based  the  charge  that  he  was  a  thief; 
(nting  Craft  v.  Boite,  1  Wms.  Saund.  243e, 
note  6;  2  Chitty,  PI.  503.  See  also  Wright 
T.  Lindsay,  20  Ala.  428,  where  the  slander 
consisted  in  charging  plaintiff  with  steal- 
ing whisky.  Vaughan  v.  Havens,  8  Johns. 
109;  Newell,  Libel  &  Slander,  2d  ed.  pp. 
651-664;  Smith  v.  Richardson,  Willes.  20. 
"if  the  charge  is  made  in  general  terms,  the 
particular  facts  relied  upon  as  constituting 
the  chai^  must  be  set  forth  specifically." 
IS  Enc  PI.  &  Pt.  82,  83;  Sunman  t.  Bremn, 
52  Ind.  140.  The  measures  and  his  support 
of  them  wore  matters  of  public  record  upon 
the  journals  of  the  legislature.  When  one 
becomes  a  candidate  for  public  office,  his  pre- 
vious official  record  is  before  the  electors  for 
criticism.  There  was  no  misrepresentation 
of  any  act  of  the  plaintiff.  The  article  nec- 
essarily referred  readers  to  his  record.  It 
nuide  no  charge  outside  of  that.  Parties 
had  the  right  to  criticise  his  public  conduct 
generally  or  specially.  No  .  case  is  cited 
holding  that  it  is  lilwlous  to  say  that  one 
supported  measures  opposed  to  the  moral 
interests  of  the  community.  Would  it  have 
been  libelous  to  publish  of  a  member  of  Con- 
gress who  supported  the  fugitive  slave  law 
and  other  proslavery  measures  that  he  sup- 
ported mmsures  in  Congrew  opposed  to  the 
interests  of  humanity  and  the  moral  inter- 
ests of  the  country?  So  long  as  the  criti- 
ciran  is  based  solely  upon  his  official  record, 
the  article  is  privileged.  When  the  facts 
are  truthfully  stated  or  referred  to,  criti- 
cisms thereof  and  inferences  drawn  there- 
froin  are  not  libelous.  Parties  upon  the 
hustings,  in  newspapers,  or  private  speech 
may  freely  criticise  a  candidate's  official 
acts,  either  generally  or  specially,  without 
subjecting  themselves  to  an  action  of  libel 
or  slander.  The  occasion  was  privileged. 
The  publication  was  also  within  the  rule  of 
fil  L.  B.  A. 


qualified  privilege.  In  these  cases  the  onus- 
probandi  is  upon  the  plaintiff  to  show  botn 
falsehood  and  malice.  Edwards  v.  CJKind- 
ler,  14  Mich.  475,  90  Am.  Dec.  249;  Hotcard 
V.  Dickie,  120  Mich.  238,  70  N.  W:  101 ;  State 
V.  Balch,  31  Kan.  435,  2  Pac.  609;  Marka  v. 
Baker,  28  Minn.  162,  9  N.  W.  078;  Neeb  v. 
Hope,  111  Pa,  145,  2  Atl.  568;  Chaffin  ▼. 
Lynoh,  84  Va.  884,  6  S.  E.  474;  Briggs  v. 
Garrett,  111  Pa.  St.  404,  414,  56  Am.  Rep. 
274,  2  Atl.  513 ;  Clark  v.  Molyneux,  L.  R.  3  Q. 
B.  Div.  237.  Baron  Parke  said:  "Tlie  oc- 
casion prevents  the  inference  of  malice 
which  the  law  draws  from  unauthorized 
communications,  and  affords  a  qualified  de- 
fense depending  upon  the  absence  of  actual 
malice.  If  fairly  warranted  by  any  rea- 
sonable occasion  or  exigency,  and  honestly 
made,  such  oommumcations  are  protected- 
for  the  common  convenience  and  welfare  of 
society;  and  the  law  has  not  restricted  the 
right  to  moke  them  within  any  narrow  lim- 
its." Toogood  V.  Spyring,  1  Cromp.,  M.  4 
R.  181.  Plaintiff  admits  he  supported  these 
measures.  There  is  no  distortion  or  mis- 
statement of  facts.  How,  then,  is  he  libeled? 
There  ia  no  intrinsic  evidence  of  malice  upon 
the  face  of  the  publication.  There  is  no 
extrinsic  evidence.  On  the  contrary,  the 
record  shows  that  the  defendants  acted  in 
the  utmost  good  faith,  and  without  any  mal- 
ice towards  the  plaintiff.  Only  one  of  the  de- 
fendants had  ever  met  him.  They  are  hon- 
est, reputable,  and  infiuential  citizens  of 
Detroit.  Their  purpose,  namely,  the  en- 
lightenment of  electors  a«  to  the  character 
of  a  candidate  for  public  office,  was  laudable. 
It  is  certainly  the  right,  if  not  the  duty,  of 
good  citizens  to  enlighten,  not  only  tliem* 
selves,  but  their  neighbors,  as  to  the  qualifi- 
cations of  candidates.  In  doing  this,  free- 
dom of  speech  cannot  be  confined  within 
narrow  limits.  I  find  nothing  in  this  record 
to  show  that  these  defendants  exceeded  the 
privilege  which  must  be  accorded  to  every 
citizen  of  the  state,  if  honest  and  reputable 
men  are  to  be  elected  to  office.  Briefly 
stated,  the  plaintiff's  contention  is  this:  It 
defendants  had  set  forth  in  their  circular 
these  measures  which  plaintiff  had  intro- 
duced and  championed,  and  had  denounced 
them  as  against  the  moral  interests  of  the- 
community,  and  denounced  him  for  support- 
ing them,  there  would  have  been  no  libel. 
But  in  an  action  of  libel  based  upon  the  gen- 
eral statement  that  he  had  supported  such 
measures,  without  speci^ng  them,  it  ia  nO' 
defense  to  set  out  in  the  plea  what  thoae- 
measnres  were,  and  prove  them,  and  that 
he  supported  them,  without  submitting  to 
the  jury  the  question  whether  the  meas- 
ures were  in  fact  opposed  to  the  moral  inter- 
ests of  the  community.  So,  in  one  case  the 
opinion  of  the  defendants  prevails  as  to  the 
character  of  the  measures,  while  in  the 
other  the  opinion  of  the  juiy  prevails.  I 
find  no  authority  for  such  a  rule.  I  think, 
the  judgment  should  be  affirmed. 
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George  A.  RENAUD  et  lO. 

V. 

STATE  COURT  OF  MEDIATION  AND  AR- 
BITRATION. 

(  Hlch  ) 

fl.  An  election  of  tbe  jadftes  of  m  eonrt 
of  conciliation.  tb«  creation  of  wblcb  Ib 
provided  for  by  Const,  art.  6,  |  23,  is  not 
n«ceiuar;,  since  tbe  Constltntlon  does  not 
Bpefitj  the  mode  of  tbelr  selection,  and  tbe 
legislature  mar  tberefore  provide  for  tbelr 
appointment. 

a.  The  court  of  medlntlon  nnd  nrbitrn- 
tlon  for  tbe  amicable  adjustment  of  differ- 
ences between  employers  and  employees, 
wbicb'ls  created  by  Comp.  Laws^  ||  SB9-668, 

'  Is  not  outside  tbe  grant  by  Const,  art.  6,  | 
23,  of  the  power  to  create  courts  of  concilia- 
tion, on  the  STonod  that  It  Is  lacking  In  the 
essential  powers  to  compel  attendance  of  the 
parties  and  to  enforce  Its  decisions. 

3.  Tbe  power  to  srnnt  n  rebearlnir  Is 
not  possessed  by  the  state  court  of  mediation 
and  arbitration  established  by  Comp.  Laws, 
II  550-668,  since  tbe  statute  contains  no 
grant  of  such  power. 

-4.  Hnndamns  will  issue,  under  the  power 
of  superintending  control  conferred  npon  tbe 
supreme  court  by  Comp.  Laws,  |  101,  to  va- 
cate a  Told  order  by  the  state  eonrt  of  media- 
tion and  arbitration  granting  a  rehearing  in 
a  cause  decided  by  It. 

S.  Problbltion  to  stay  fnrtber  proeeed- 
Invs  under  a  void  order  for  rehearing  by  a 
court  of  mediation  and  arbitration  may  be 
granted  by  tbe  supreme  court  of  Uichigan 
under  its  power  of  superintending  control. 

(September  18,  1900.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  the  vacation  of  an  order  by 
the  state  court  of  mediation  and  arbitra- 
tion granting  a  rehearing  in  a  proceeding 
"which  had  b^n  determine  by  it.  Granted. 
The  facta  are  stated  in  the  opinion. 
Mesar$.  Foud  A  Xonmchu,  for  rela- 
tors: 

The  parties  voluntarily  entered  into  a 
"written  submiaeion  to  arbitrate  certain  mat- 
ters: Being  unable  to  agree  on  prices  of 
the  following  work  we  hereby  jointly  re- 
quest an  arbitration  of  the  same  by  your 
honorable  board,  agreeing  to  abide  by  your 
decision,  prices  to  remain  in  force  until  May 
Ist,  10(K).  This  contains  the  essentials  of 
a  common-law  agreement  to  arbitrate. 

Chicago  j&  M.  L.  8.  R.  Co.  v.  Hughes,  28 
Mich.  186;  Alpena  Lumber  Co.  v.  Fletcher, 
48  Mich.  555,  12  N.  W.  849;  Fitch  v.  Con- 
stantine  Hydraulic  Co.  44  Mich.  74,  6  N. 
W.  91 ;  Davia  v.  Berger,  54  Mich.  6.52.  20  N. 
"W.  629;  Clement  v.  Comstock,  2  Mich.  359; 
Gallouay  v.  Gibson,  51  Mich.  135,  16  N.  W. 
310;  Cady  v.  Walker,  62  Mich.  157,  28  N, 

Note. — In  a  IsrKe  number  of  states  there  are 
now  provisions  of  some  sort  for  boards  or  tri- 
bunals of  some  kind  for  determining  labor  dis- 
putes, but  the  above  decision  as  to  tbe  character 
of  a  court  for  tills  purpose  Is  well-nigh  a  mat- 
ter of  first  Impression,  though  a  somewhat 
similar  case  from  Louisiana  is  referred  to  In  the 
opinion. 
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W.  806;  Detroit  r.  Jackson,  1  Dougl. 
(Mich.)  106;  Backus  v.  Coj/ne,  35  Mich.  5; 
Chippetca  Jjumber  Co.  y.  Phenix  Ins.  Co. 
80  Mich.  116,  44  N.  W.  1065;  Weggner  v. 
Oreenttine,  114  Mich.  310,  72  N.  W.  170; 
Phelps  T.  Oireuit  Judge,  117  Mich. 

36,  76  N.  W.  94. 

This  arbitration  is  binding  and  enforce- 
able in  the  courts  of  law  of  this  state. 

GalUnoay  v.  Gibson,  51  Mich.  135,  16  N. 
W.  310;  Gibson  v.  Burrows,  41  Mich.  713, 
3  N.  W.  200. 

A  writ  of  prohibititm  is  a  matter  of  right, 
and  a  writ  of  mandamus  on  a  questii)^  of 
jurisdiction  is  either  a  matter  M  right,  or 
it  is  a  subject  of  such  a  l^al  discretion 
that  it  is  never  refused  where  the  facts  are 
as  th^  are  in  this  case,  entirely  clear,  and 
the  grievance  is  substantial. 

Naught  should  be  awarded  to  the  commis- 
sion aa  a  power  unless  this  court  can  put 
its  finger  upon  the  law  and  be  able  to  say: 
Thus  it  is  written. 

Ife8«r«.  Bowen,  Dovi^aa,  *  WUtlac 
for  respondent. 

Moore,  J.,  delivered  the  opinion  of  the 

court: 

Pingree  k  Smith  are  engaged  in  the 
business  of  manufacturing  booto  and  shoes 
in  the  city  of  Detroit,  and  have  a  good  many 
men  and  women  in  their  employ.  Prior  to 
December  16,  1899,  differences  arose  between 
the  employers  and  employed  over  the  scale 
of  wages.  December  16,  1899,  an  agreement 
was  signed  by  Pinsree  A  Smith,  on  the  one 
aide,  and  Timothy  O'Connor  and  Earnest  A. 
Allen,  on  the  other  side,  representing  the 
employed,  reading  in  its  material  part  as 
follows:  "Being  unable  to  agree  on  prices 
of  the  following  work,  we  hereby  jointly  re- 
quest an  arbitration  of  the  same  by  your 
honorable  board,  agreeing  to  abide  by  your 
decision.  Prices  to  remain  in  force  until 
May  1st,  1900."  A  bearing  was  had  before 
the  court.  The  taking  of  testimoi^  was 
completed  March  0,  1900,  and  the  case  was 
argued  by  the  counsel  for  the  respective  par- 
ties. On  March  31st  the  court  made  a  de- 
cision in  writing,  and  llled  the  same  in  tbe 
office  of  the  county  clerk  of  Wayne  county 
April  19,  1900.  Pingree  &  Smith  were  dis- 
satisfied with  the  decision  of  the  court,  and 
on  April  6th  moved  for  a  rehearing  of  the 
case.  June  23,  1900,  the  court  granted  a 
motion  for  a  rehearing.  The  relators  ask 
for  a  writ  of  prohibition  or  a  writ,  of  man- 
damus, or  other  appropriate  writ,  to  pre- 
vent the  respondent  from  rehearing  the  con- 
troversy. It  is  the  claim  of  the  relators 
that  when  tbe  court  rendered  its  decision  it 
exhausted  ita  powers,  and  had  no  authority 
to  grant  a  rehearing.  Three  questions  are 
involved  in  this  proceeding:  First,  the  ex- 
istence of  the  court  of  mediation  and  arbi- 
tration; second,  its  power  to  grant  a  rehear- 
ing after  it  has  once  decided  a  controversy 
submitted  to  it;  third,  Have  the  relators 
sought  a  proper  remedy? 

The  existence  of  the  court  is  attacked  by 
the  attorn^,  who  -^fii^  t^@f,Ogtg»- 
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mit  briefs  in  the  interest  of  Pingree  & 
Smith  npon  cooBtitutional  grounds.  We 
<annot  state  their  position  more  clearly 
Chan  1^  quoting  from  brief  of  counsel :  ^The 
«ct  under  whion  this  court  of  medfation  and 
4irbitrBtion  was  organized  is  unoonstitution- 
-al.  By  9  1  of  article  6  of  the  Constitution, 
the  judicial  power  is  vested  in  one  supreme 
«ourt,  in  circuit  courts,  in  probate  courts, 
«nd  in  justices  of  the  peace.  Municipal 
courts  of  civil  and  crinunal  jurisdiction  may 
be  established  bv  the  l^alature  in  cities. 
■By  S  23  <^  artieu  6,  tlie  legislature  may  ea- 
-tabllah  courts  of  ooneiliatioii,  with  such 
powers  and  duties  as  shall  be  prescribed  by 
law.  The  general  scheme  of  the  Constitu- 
tion, as  far  as  it  relates  to  judicial  offi- 
«ers,  is  for  their  election,  and  not  for  their 
Appointment,  as  shown  by  article  12,  which 
provides  for  impeachments  and  removals 
irom  office.  Section  4  of  that  article  pro- 
Tides  that  no  judicial  oflBoer  shall  exercise 
his  office,  after  an  impeadmient  is  directed, 
until  he  is  acquitted;  and  S  5  of  that  article 
provides  that  the  governor  may  miUce  a  pro- 
visional appointment  to  fill  a  vacancy  occa- 
sioned by  the  suspension  of  an  officer,  un- 
til he  sluill  be  acquitted,  or  until  after  the 
«lection  and  qualification  of  his  successor. 
Chandler  v.  Nash,  6  Micb.  409.  Section  23, 
art.  6,  of  the  Cimstitntion  provides  for  the 
«stablishment  of  courts  <d  conciliation ;  and 
by  'courts,'  here,  as  well  as  elsewhere  in  the 
Constitution,  is  meant  a  permanent  organi- 
zation for  the  administration  of  justice,  aud 
not  a  special  tribunal  provided  for  by  law, 
that  is  occasionally  called  into  existence  by 
particular  exigencies,  and  that  ceases  to  ex- 
ist with  such  exigency.  Streeter  v.  Paton, 
7  Mich.  341;  Shwhun  v.  Hooper,  40  Mich. 
£03;  Bieeer  v.  Hayt,  63  Mich.  185,  18  N.  W. 
411.  If  the  administoation  of  justice  em- 
braces the  enforcement  irf  the  oraers  or  de- 
<!rae8  of  courts,  the  court  of  mediation  and 
Arbitration,  being  deficient  in  authority 
^ven  by  the  legislature  to  do  this,  is  not 
such  a  court  as  is  meant  S  23  of  article 
4;  for,  by  tiie  act  of  its  creation,  it  can  do 
nothing  but  render  a  decision  on  subjects 
submitted  to  it  in  a  particular  way,  and  file 
its  decision  with  the  county  clerk.  The 
Constitution  provides  for  the  formation  of  a 
court  of  conciliation,  while  the  act  provides 
for  the  establishment  erf  courts  of  mediation 
and  arbitration,  which  are  not  courts  of 
eondliation.  Under  the  act  there  is  no  au- 
thority given  to  tJie  judges  or  members  of 
the  court  to  compel  the  appearance  of  either 
party,  nor  is  there  any  method  of  composing 
the  differences  or  questions  in  dispute  by 
turning  over  the  parties  to  a  court  with  au- 
thority to  enforce  its  decrees.  From  the 
terms  of  the  act,  it  is  clear  that  whoever 
drafted  it  had  in  mind  the  definition  given 
above  of  'arbitration,'  which,  as  that  defini- 
tion says,  usually  implies  a  tribunal  without 
power  to  compel  attradanee." 

It  is  true  that  as  to  the  members  of  the 
supreme  court,  the  circuit  judges,  judges  of 
probate,  and  justices  of  the  peace,  the  Con- 
stitution provides  tiiat  th^  shall  be  slect- 
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ed;  but  we  think  it  is  not  open  to  question 
that,  if  the  Constitution  did  not  require 
these  judicial  officers  to  be  elected,  but  au- 
thorized the  legislature  to  establish  these 
courts  and  prescribe  their  powers  and  du- 
ties, it  would  be  entirely  competent  for  the 
legislature  to  do  so.  This  is  just  what  is 
done  by  f  23,  art.  6,  of  the  Constitution. 
The  act  does  not  fail  because  the  legislature, 
in  creating  the  court,  did  not  provide  its 
m^bers  should  be  elected.  We  are,  then, 
confronted  with  the  question.  Is  the  court  of 
mediation  and  arbitration  a  court  of  con- 
ciliation? When  the  constitutional  conven- 
tion met  which  framed  our  present  Consti- 
tution, in  18S0,  courts  of  conciliation  had 
been  in  practical  operation  in  Norway  for 
more  than  fifty  years.  They  had  accom- 
plished most  excellent  results  in  the  way  of 
harmonizing  differences  between  parties  who 
were  otherwise  likely  to  resort  to  litigation. 
The  purpose  of  these  courts  was  to  create 
an  inexpensive  and  speedy  tribunal,  before 
whom  parties  between  whom  differences  .bad 
arisen  in  civil  cases  must  go  before  resort- 
ing to  the  courts  of  law  for  relief.  The  par- 
ties were  required  to  appear  personally  and 
Vrithout  counsel,  and  state  their  differences, 
and  present  such  proofs  as  they  could  in 
support  of  their  respective  claims.  It  was 
the  duty  of  the  court  to  advise  witii  the  par- 
ties, and,  if  possible,  to  bring  about  an  ami- 
cable settlement  of  their  differenceSj  and 
have  them  depart  as  friends,  and  not  ene- 
mies. If  an  amicable  settlement  was  agreed 
upon,  a  judgment  was  entered  which  would 
have  the  same  effect  as  a  judgment  in  any 
court.  As  these  courts  were  first  constitut- 
ed, if  the  parties  did  not  agree  upon  an  ami- 
cable settlement  thmr  were  left  to  their  rem- 
edy in  the  courts  of  law;  but,  as  we  shall  see 
later,  further  powers  were  afterwards  con- 
ferred upon  them. 

Interesting  descriptions  of  courts  of  con- 
ciliation are  to  be  found  in  68  Atlantic 
Monthly,  402,  and  72  Atlantic  Monthly,  671. 
Courts  of  a  like  character  had  also  b^n  in 
operation  with  most  satisfactory  results  in 
France  and  Sweden,  and  possibly  in  some 
other  countries  of  Europe.  It  is  possible 
that,  because  of  the  results  attained  by  these 
inexpensive  and  speedy  tribunals,  the  fram- 
ers  of  the  ConBtituti<m  were  led  to  incorpo- 
rate in  it  8  23,  art.  9,  which  reads:  "The 
legislature  may  establish  courts  of  concilia- 
tion with  such  powers  and  duties  as  shall  be 
prescribed  by  law."  This  language  is  sim- 
ple and  clear,  and  would  seem  to  give  the 
legislature  abundant  authority  to  create 
courts  of  conciliation,  and  to  clothe  them 
with  as  little  or  as  great  power  as  to  the 
legislature  seemed  proper.  At  an  address 
ukade  at  Michigan's  semicentennial  celebra- 
tion. Justice  Campbell  called  attention  to 
this  constitutional  provision.  He  had  no 
doubt  of  the  authority  of  the  l^slature  to 
create  these  courts,  and  expiwsed  regret 
that  the  legislature  bad  not  brought  them 
into  existence.  In  1889  an  act  was  passed 
by  the  legislature  entitled  "An/Act^ta  ^Idk 
vide  for  the  AmicableQfedi^EMlmte»U<a^J^ 
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ftBcea  and  Ci&puteB  that  may  Arise  between 
Emplt^ers  and  Emplc^ees  and  to  Authorize 
the  Creation  of  a  State  Court  of  Mediation 
and  Arbitration."  The  act  ia  a  brief  one, 
containing  but  nine  sections,  and  ie  very 
general  in  its  provisions.  Comp.  Laws,  §5 
559-568.  It  is  in  marked  contrast  with  the 
edicts  or  statutes  calling  these  courts  into 
existence  in  some  of  the  countries  of  the 
old  world.  The  Norwegian  law  of  1824  re- 
lating to  courts  of  conciliation  is  a  care- 
fully drawn  statute,  of  eighty-seven  sectionB. 
It  has  been  amended  at  various  times.  In 
1869  the  functions  of  this  tribunal  were  con- 
siderably enlarged.  These  courts  were  pri- 
marily instituted  for  the  purpose  of  being 
peacemakers  in  civil  causes,  and  had  no  au- 
thority to  enter  judgment,  except  by  the 
consent  of  the  parties.  As  a  rule,  resort 
must  be  had  to  them  in  civil  cases  before 
the  aid  of  the  law  courts  can  be  invoked. 
By  Uie  later  amendments,  fn  case  the  par- 
ties do  not  agree  to  an  amicable  settlement 
after  listening  to  the  advice  of  the  court, 
the  court  is  authorized,  by  the  consent  of 
the  parties,  to  arbitrate  the  differences  be- 
tween them,  and,  in  cases  involving  small 
amounts,  may  adjudicate  the  controversy  at 
the  request  of  either  party.  In  the  decision 
of  this  case  we  are  not  aided  by  precedents. 
The  Constitution  of  the  state  of  Louisiana 
makes  it  the  duty  of  the  general  assembly 
"to  pass  such 'laws  as  may  be  proper  and 
necessary  to  decide  differences  by  arbitra- 
tion." Const,  art.  165.  A  law  was  passed 
calling  into  existence  a  board  of  arbitra- 
tion, conferring  upon  it  powers  of  a  very 
similar  character  to  those  with  which  the 
court  of  mediation  and  arbitration  is 
clothed.  The  action  of  this  board  was  in- 
voked in  a  matter  of  difference  arising  be- 
tween the  employees  of  a  railroad  company 
and  their  employer.  The  railroad  company 
sought  to  have  the  board  of  arbitration  en- 
joined from  proraeding  with  the  hearing. 
This  the  court  refused  to  do.  In  disposing 
of  the  case,  it  used  the  following  language: 
"It  is  in  place  here  to  state  that  the  board 
is  not  vested  with  judicial  functions.  It 
sits  as  a  court  of  conciliation,  with  the  au- 
thority to  formulate  a  decision  and  to  have 
it  recorded."  New  Orleans  City  <£  L.  R.  Co. 
V.  State  Bd.  of  Arbitration,  47  La.  Ann. 
879,  17  So.  418.  It  is  to  be  regretted  that 
the  law  passed  by  the  legislature  is  not  a 
more  perfect  one,  but  we  think  it  very  clear 
that  the  power  conferred  upon  the  respond- 
ent, if  exercised,  is  calculated  to  bring  about 
conciliations  between  those  employers  and 
employed  between  whom  differences  have 
arisen,  and  that  the  law  was  enacted,  as 
suggested  its  title,  to  provide  for  the 
amicable  adjustment  of  grievances  and  dis- 
putes that  may  arise  between  employers  and 
employed.  The  act  does  not  apply  to  all 
classes  of  eases,  and  the  aid  of  this  tribu- 
nal is  not  a  prerequisite  before  bringing  an 
action  in  a  court  of  law,  as  is  required  in 
Norway  and  in  some  oUier  countries,  but 
the  provisions  of  the  act  are  intended  to 
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bring  about  amicable  adjustments  of  differ- 
ences. We  are  not  concerned  with  the  ex- 
tent of  the  iMwer  conferred  by  the  legisla- 
ture upon  this  court,  nor  with  the  effect  of 
its  decisions.  Those  ore  questions  we  re- 
serve until  they  are  properly  before  us.  The 
act  does  not  undertake  to  confer  power  or 
impose  duties  in  relation  to  all  classes  of 
civil  cases,  but  such  power  as  it  does  confer 
is  wiUiin  the  constitutional  right  of  the  lag- 
islature. 

We  now  come  to  the  second  question:- 
Has  the  court  a  right  to  grant  a  reheoring- 
aft«r  it  has  once  rendered  its  decision  t 
From  what  has  already  been  said,  it  is  ap- 
parent that  the  purpose  to  be  served  by  the 
establishment  of  this  court  is  to  have  a 
speedy  and  inexpensive  disposition  of  the 
differences  submitted  to  it.  It  was  not  the 
purpose  of  the  l^slature  to  create  what  w* 
ordinarily  understand  by  a  court  of  law. 
The  Constitution  provides  that  these  courts 
shall  have  such  powers  and  duties  as  shall 
be  prescribed  by  law.  The  law  which  called 
this  court  into  existence  ia  the  limit  of  its 
power.  The  act  nowhere  authorizes  the 
court  to  grant  a  rehearing.  When  its  deci- 
sion has  been  rendered  and  filed,  it  has  ex- 
hausted its  power  in  a  given  case.  Some 
question  is  raised  by  counsel  as  to  the  effect 
of  the  decision  rendered  by  the  court,  onit 
the  method  of  its  enforcement;  but  ve  do 
not  T^;ard  that  question  as  properly  before 
us  in  this  proceeding,  and  do  not  pass  upon 
it. 

We  now  come  to  the  final  question :  Have 
the  relators  sought  a  proper  remedy  T  We 
have  already  stated  that  the  court  had  no 
authority  to  act  further  in  the  proceeding. 
The  statute  does  not  provide  for  an  appeal 
from  the  action  of  the  court  of  mediatioD 
and  arbitration.  It  has  been  repeatedly 
held  that,  unless  the  statute  expressly  or  by 
plain  implication  provides  for  an  appeal, 
none  can  be  taken.  See  Bnlliwm  v.  Bang, 
82  Mich.,  at  page  6S8,  10  L.  R.  A.  266,  4fr 
N.  W.  797,  and  the  maiqr  oases  there  cited. 
Section  101,  Comp.  Laws,  provides  when  the 
supreme  court  shall  have  general  superin- 
tending control  over  all  inferior  courts,  and 
for  the  issuance  of  various  writs, — among 
them,  writs  of  prohibition  and  writs  of  man- 
damus. Section  9977,  Comp.  Laws,  provides 
when  writs  of  prohibition  shall  issue.  This 
section  of  the  statute  was  construed  in 
Maclean  v.  Speed,  52  Mich.  257,  18  N.  W. 
396.  In  that  case  a  mandamus  was  ordered 
to  vacate  a  restraining  order  improperly 
made,  and  a  writ  of  prohibition  was  ordered 
to  stay  further  proceedings  in  a  case  where 
the  court  attempted  to  exercise  jurisdiction 
improperly.  See  also  2  Green,  Fr.  p.  827, 
and  the  cases  there  cited. 

The  iorit  of  fnandamus  wiU  be  granted, 
to  vacate  the  order  granting  a  rehearing^ 
and  the  writ  of  prohibition,  staying  any 
further  proceedinga  in  the  cause  by  the  re- 
spondent. 

The  other  Justic^j^m^i^GoOglc 


1900. 


Fmopli  t.  Harsh. 
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Aithur  IT.  MAKSH,  Impleaded,  ate.,  Plff.  in 
Err. 

(  HIch  .} 

S.  A  pmrdon  vented  after  eonvlc^lon 
mad  pcndinff  m  hcKrlns  Id  tbe  supreme 
court,  to  which  the  case  was  removed  by  tbe 
defendaot  br  bill  ot  exceptions  before  sen- 
tence. Is  valid  ander  Const,  art  5,  I  11,  pro* 
Tiding  that  tbe  governor  may  grant  pardons 
after  conviction,  since  the  defendant  admits 
his  guilt,  and  waives  tbe  bill  of  exceptions 
by  his  petltirai  for,  and  acceptance  of,  tbe 
pardon,  and  aslilng  to  have  tbe  record  re- 
manded to  tbs  trial  court  on  tbe  strength 
thereof. 

&  Failure  to  malce  applleatlon  for  a 
pardon  In  tbe  first  instance  to  tbe  Michi- 
gan board  of  pardons  does  not  make  a  par- 
don granted  by  the  governor  void. 

■S.  The  ooDdltlon  attached  to  tbe 
Vrmntlna;  of  a  pardon,  that  tbe  convicted 
person  shall  pay  to  tbe  county  a  specified 
sum  tor  its  reimbnrsemeat  for  tbe  expense 
Incurred  for  the  prosecution,  is  not  onlaw- 
fnl  80  at  to  render  tbe  pardon  invalid. 

(December  10,  1900.) 

APPLICATION  by  plaintiff  in  error  for  a 
return  to  the  Trial  Court  of  a  case  in 
which  he  had  been  convicted  of  aiding  the 
•quartermaster  general  in  the  crime  of  fraud 
And  embezzlement  in  office,  and  an  order  re- 
straining the  Trial  Court  from  entering 
aentvnce  on  the  conviction  and  requiring  a 
■diacbar^  of  tbe  sureties  in  view  of  a  par- 
4<m  which  had  been  obtained  since  the  case 
yma  removed  to  the  Supreme  Court.  Oront- 

The  facts  are  stated  in  the  opinion. 

ilessTB.  John  J.  Speed  and  F.  A.  Baker 
-for  plaintiff  in  error,  in  support  of  the  mo- 
tion. 

Ueaars.  AHhwr  J.  Tnttle*  Koraee  M. 
Otvk,  and  Edward  CaUll,  for  defendant 
lu  error: 

There  is  one  sense  in  which  the  word  "con- 
viction," when  used  to  designate  a  particu- 
lar !>tage  of  criminal  prosecutioa,  is  the 
-confession  of  the  accused  in  open  court  or 
-the  verdict  of  guilty  returned  against  him 
hy  the  jury.  It  was  in  this  sense  that  the 
■word  was  used  by  Mr.  Justice  Gray  In  Com. 
T.  Loekieood,  100  Uass.  328,  12  Am.  Rep. 
■699. 

P€opU  w,  Adama,  95  Mich.  643.  65  N.  W. 
461. 

But  in  Clifford  t.  Eeller,  63  N.  J.  L.  105, 
42  Atl.  155,  it  is  held  tliat  conviction  under 
a  similar  eonstitntional  provision  must  in- 
■clude  sentence. 

It  is  equally  true  that  the  word  "convic- 
tion" is  used  in  criminal  cases  in  the  sense 
of  final  judgment,  or  sentence  after  verdict. 

KoTB. — For  legislative'  power  to  grant  par- 
dons  before  conviction,  see  note  to  Singleton  v. 
SUle  (Fla.)  S4  L.  U.  A.  on  page  252. 

For  an  earlier  case  in  this  series  on  the  right 
-of  a  governor  to  grant  a  pardon  during  pend- 
-encT  ot  proceedings,  see  Territoij  t.  Blehard- 
«on  (Okla.)  40  L.  B.  A.  440. 
.61  li.  R.  A. 


It  is  used  In  this  sense  In  the  United  States 
court  and  in  some  states  in  case  of  pleas  of 
former  conviction. 

2  Wharton,  Crim.  Law,  9  435;  United 
States  V.  Hei  hert,  5  Cranch,  C.  C.  87,  Fed. 
Cas.  Xo.  16,364;  Com.  v.  Frofter,  126  Mass. 
265. 

It  is  used  in  that  sense  in  treating  of 
prosecutions  of  persons  for  second  offenses. 

2  W'harton,  Crim.  Law,  {  955. 

It  is  used  in  the  same  sense  in  speaicing  of 
the  disqualification  or  discrediting  of  a  wit- 
ness on  account  of  conviotion  of  crime. 

1  Greenl.  Ev.  375. 

In  order  to  give  full  effect  to  all  the  lan- 
guage, it  must  be  given  such  an  interpreta- 
tion as  will  give  the  words  effect  when  used 
in  connection  with  the  words  "reprieves  and 
commutations"  as  well  as  "pardons."  If 
this  be  done  the  word  "conviction"  must  be 
held  to  mean  something  more  than  a  verdict 
of  guilty  or  a  plea  of  guilty,  because,  if  it 
means  only  that,  then  the  words  "repriex'es" 
and  "commutations"  could  have  no  meaning, 
it  being  impossible  to  either  reprieve  or  com- 
mute  until  after  sentence. 

If  a  person  be  pardoned  upon  condition 
which  he  neglects  to  perform,  the  pardon  la 
void,  and  he  may  he  remanded  to  suffer  bis 
original  sentence,  or,  in  case  the  pardon  is 
granted  before  sentence,  it  must  follow  that 
he  may  be  remanded  to  the  custody  of  the 
court  to  receive  sentence. 

State  or  ret  O'Connor  v.  Wolfer,  63  Minn. 
135,  19  L.  R.  A.  783,  54  N.  W.  1065. 

Instead,  therefore,  of  remanding  the  record 
to  the  circuit  court  with  instructions  di- 
recting any  judgment  or  sentence  upon  the 
conviction  of  said  respondent,  the  record,  if 
remanded,  should  be  with  instructions  to  the 
circuit  court  to  see  to  it  that  the  conditions 
prescrii>ed  in  the  pardon  are  performed,  and 
that  in  default  of  such  performance  the  re- 
spondent be  brought  before  the  court  for 
sentence. 

Hoove,  J.,  delivered  the  opinion  of  the 

court: 

April  5,  1000,  the  respondent  was  con- 
victed in  the  circuit  court  for  the  county  of 
Ingham  of  the  crime  of  i>eing  an  accessory 
and  of  aiding  and  abetting  William  L. 
White,  quartermaster  genera!  of  this  state, 
in  the  crime  of  fraud  and  embezzlement  in 
said  ofTice.  Before  sentence,  but  after  con- 
viction in  the  circuit  court,  the  respondent 
brought  his  case  into  this  court  by  a  bill 
of  exceptions.  While  the  case  was  still 
pending  in  this  court,  the  governor  issued  a 
pardon  to  the  respondent,  the  material  part 
of  which,  so  far  as  this  discussion  is  con- 
cerned, reads  as  follows:  "Now,  therefore, 
know  ye  that  I,  Hazen  S.  Pingree,  governor 
as  aforesaid,  by  virtue  of  the  power  and  au- 
thority in  me  veuted,  do  hereby  pardon  the 
said  Arthur  F.  Marsh  of  and  from  the  of- 
fense whereof  he  was  convicted  as  aforesaid. 
On  condition,  Iiowever,  that  said  Arthur  F. 
Marsh  pay  into  the  treasury  of  Ingham 
county,  in  the  state  of  Michigan,  for  the 
purpose  of  reimbursing  the  said  county  of 
Ingham  for  the  expense  incurred  in  bis 
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prosecution,  the  sum  of  one  thousand  dol- 
Ibtb  on  the  first  day  of  January,  a.  d.  1901 ; 
one  thousand  dollars  on  the  first  day  of 
January',  a.  d.  1902;  one  thousand  dollars 
on  the  first  day  of  January,  A.  D.  1903;  one 
tliousaod  dollars  on  the  first  day  of  January, 
A.  D.  1904 ,  and  one  thousand  dollars  on  the 
first  da}-  of  January,  a.  d.  1906^ — a  total 
sum  of  five  thousand  dollars.  And  pro- 
vided, further,  that,  should  said  county  of 
Ingham  for  any  reason  decline  to  receive 
said  sums  of  money  to  be  so  paid,  the  same 
shall  be  paid  into  the  state  treasury  of  the 
state  of  Michigan,  lliia  pardon  is  to  take 
immediate  eiTect."  After  this  pardon  was 
issued,  the  respondent  called  the  attention 
of  the  court  to  its  issuance,  ai^  filed  a  cer- 
tified copy  of  it  with  the  court.  He  asks 
the  court  for  an  order  remitUng  the  record 
to  the  circuit  court  for  the  county  of  Ing- 
ham, with  directions  to  that  court  to  refrain 
from  entering  any  judgment  or  sentence  up- 
on the  conviction,  and  to  discharge  the  re- 
spondent and  bis  sureties  upon  any  recogniz- 
ance he  may  have  given.  The  people, 
through  the  attorney  general  and  the  prose- 
cuting attorney  for  Ingham  county,  oppose 
this  action  for  the  following  reasons:  (1) 
The  said  pardon  is  void  for  the  reason  that 
it  does  not  indicate  and  set  forth  that  the 
application  therefor  was  referred  to,  inves- 
tigated or  passed  upon  or  a  recommendation 
made  thereon  by,  the  advisory  board  in  the 
matter  of  pardons.  (2)  Said  pardon  is 
void  for  tb»  reason  that,  under  the  Consti- 
tution and  laws  of  this  state,  the  governor 
of  the  state  has  no  authority  to  grant  a  con- 
ditional pardon  prior  to  the  pronouncement 
of  sentence,  where  the  condition  imposed  is 
not  a  condition  precedent  to  the  talting  ef- 
fect of  the  pardon.  (3)  Said  pardon  is  void 
because  the  conditions  embodied  therein  are 
not  enforceable. 

Section  11,  art.  S,  of  the  Oonstltution  of 
the  state  provides  the  governor  "may  grant 
reprieves,  commutations,  and  pardons  after 
convictions,  for  all  offenses  except  treason 
and  cases  of  impeachment,  upon  such  condi- 
tions and  with  such  restrictions  and  limita- 
tions as  he  ma^  think  proper,  subject  to 
regulations  provided  by  law,  relative  to  the 
manner  of  applying  for  pardons."  The  im- 
portant question  in  this  case  is,  Has  there 
been  a  conviction  of  the  respondent,  within 
the  meaning  of  the  Constitution,  so  that  ex- 
ecutive clemency  may  be  invoked?  It  is 
urged  that,  before  the  governor  can  exer- 
cise the  pardoning  power,  there  must  be  a 
sentence  of  court  as  well  as  a  conviction. 
A  like  question  was  involved  in  the  case  of 
Com.  V.  Locktcood,  100  Mass.  323,  12  Am. 
Rep.  6S9.  In  that  ease  the  respondent  wag 
indicted  for  cheating  by  false  pretenses.  He 
was  tried  and  convicted.  He  removed  his 
cade  to  the  superior  court  by  entering  there- 
in a  bill  of  exceptions.  While  the  case  was 
still  pending,  he  was  pardoned  by  the  gov- 
ernor. He  then  came  to  the  superior  coui  t, 
and  pleaded  his  pardon,  and  asked  to  be  dis- 
charged. The  attorney  for  the'  common- 
wealth contended,  as  is  contended  here,  that 
the  governor  cannot  pardon  uniil  oonviction 
SI  L.  R.  A. 


ifl  established  by  the  judgment  of  the  court 
upon  the  verdict  of  guilty.  The  opinion  ia 
the  case  is  -^Titten  by  Justice  Gray.  It  ia 
a  very  learned  and  exhaustive  discussion  of 
the  question  involved.  A  reference  to  that 
opinion  will  answer  the  purpose  of  this  dis- 
cussion bett^  than  an  attempt  to  restate 
the  law.  He  cites  many  instances  where- 
the  pardoning  power  has  been  invoked  after 
conviction,  and  while  the  case  was  pending 
iu  the  court  of  review.  In  the  course  of 
the  discussion  he  uses  this  language:  "It 
was  argued  for  the  commonwealth  that  the- 
defendant  could  not  be  said  to  be  convicted 
at  the  time  when  this  pardon  was  granted,, 
because  a  bill  of  exceptions  was  then  pend- 
ing in  this  court  to  the  rulings  under  whiclk 
he  had  been  found  guilty,  and  that  after 
pleading  the  pardon  he  might  still  prosecute 
his  exceptions,  and,  if  they  should  be  sus- 
tained, have  the  verdict  set  aside.  But  it  i» 
within  the  election  of  the  defendant  whether 
he  will  avail  himself  of  a  pardon  from  the- 
executive  {be  the  pardon  absolute  or  con- 
ditional). If  he  does  not  plead  the  pardon 
at  the  first  opportunity^  he  waives  all  bene- 
fit of  the  pardon;  if  he  does  so  plead  it,  he- 
waives  all  other  grounds  of  defense.  Staund- 
forde,  P.  C.  150;  J,  Kelyng,  25;  4  Bi.  Com. 
402;  United  Utates  v.  Wilaon,  7  Pet.  150,  » 
L.  ed.  640.  The  pleading  of  the  pardon  in 
the  superior  court  would  therefore  be  ipso 
facto  a  waiver  of  his  exceptions.  A  still 
more  conclusive  answer  to  this  objection  i» 
that  at  the  time  of  the  adoption  of  the  Con- 
stitution, and  for  many  years  afterwards, 
no  hill  of  exceptions  was  permitted  by  law. 
It  was  first  given  to  the  rulings  of  a  jus- 
tice of  this  court  by  Stat  1804,  chap.  105,  ( 
5,  and  to  the  rulings  of  the  court  of  common 
pleas  by  Stat  1820,  chap.  79,  S  6.  The  pro- 
viding by  tlie  legislature  of  a  new  form  of 
presenting  questions  of  law  to  the  court  does 
not  make  the  verdict  of  a  jury,  so  long  as  it 
stands,  less  than  a  'conviction,*  and  cannot 
abridge  the  prerogative  of  the  executive  un- 
der the  Constitution.  E«  parte  Oarland,  4 
Wall.  333,  380,  18  L.  ed.  3fi(l,  371."  The  case- 
of  Manlove  v.  State,  153  Ind.  80.  53  N.  E. 
385,  is  in  point  upon  this  feature  of  the  case, 
as  well  as  upon  another,  which  will  appear 
later.  Manlove  was  convicted  of  seductiotir 
and  sentenced  to  a  reformatory.  He  ap- 
pealed the  case  to  the  supreme  court  The 
attorney  general  moved  to  dismiss  the  ap- 
peal because  the  respondent  hsd  married  the 
complaining  witness,  and  had  accepted  the- 
pardon  of  the  governor.  The  respondent 
opposed  this  motion,  and  insisted  he  was 
entitled  to  the  opinion  of  the  court  of  re- 
view, because  that  part  of  the  judgment  of 
the  court  below  which  assessed  a  fine  and 
costs  against  him  remained  in  force.  The- 
court  held  that  the  fine  and  eoste  were  part 
of  the  judgment  which  was  based  upon  a 
verdict  of  guilty.  The  court  then  adds: 
"The  iissigniiients  of  error  challenee  the  cor- 
rectness of  the  judfrment  as  an  entirety.  On 
a  new  trial  appellant  might  interpose  his 
pardon  and  his  marriage,  fitate  v.  Otia,  IZ^ 
Ind.  207,  21  L.  R.  A.  733,  34  N.  E.  954.  It 
would  be  beyond  the  power  of  the  state  t» 
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force  blm  to  meet  the  infonnatlon  on  its 
merits.  The  substantial  element  of  the  con- 
trover«y  has  been  eliminated.  .  .  .  The 
question  of  appellant's  liability  to  fine  and 
oosta  cannot  be  reached  except  by  overturn- 
ing  the  judgment  as  a  whole.  He  may  not 
so  attack  the  judgment,  because,  by  asking 
and  accepting  executive  clemency,  he  said, 
in  effect,  that  he  was  rightly  convicted.  He 
may  not  admit  guilt  to  escape  imprisonment, 
and  at  tbe  same  time  protest  innoeenee  to 
avoid  payment  of  fine  and  costs." 

Applying  the  principles  of  law  stated  in 
theHe  cased  to  the  case  before  us,  what  is  the 
result?  When  Mr.  Marsh  petitioned  the 
governor  for  a  pardon,  and  it  was  issued  to 
him,  and  be  brought  it  into  this  court,  he, 
in  effect,  said  he  was  guilty  of  the  offense 
elutrged,  that  the  conviction  of  the  court  be- 
low ought  to  stand,  and  that  he  waived  the 
bill  ol  exceptions  filed  by  him  in  t^is  court. 
This  situation  praetlealiy  disposes  of  tbe 
case  in  this  court. 

Tbe  counsel,  however,  have  raised  the 
question  of  the  validity  of  the  pardon,  they 
have  argued  it  fully  upon  both  sides,  and 
desire  us  to  pass  upon  it.  If  not  decided 
now,  as  the  question  may  arise  later  we  will 
express  our  views  therein  without  attempt- 
ing  to  enter  upon  an  elaborate  discussion. 
We  do  not  deem  it  necessary  to  decide  wheth- 
er the  legislsture  possesses  tbe  power  to  re- 
quire all  petitions  for  pardon  to  be  pre- 
sented and  acted  upon  by  the  advisory  board 
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of  pardons  before  the  governor  can  exercis* 
executive  clemency.  It  is  sufficient  for  the 
purposes  of  this  case  that  no  such  require- 
ment is  made  by  the  atatute.  See  Re  Par- 
doning Power,  85  Me.  547,  27  At!.  463.  The 
constitution  provides  the  governor  may 
gnmt  pardons  upon  such  conditions,  and 
with  such  restrictions  and  limitations,  a» 
he  may  think  proper,  etc.  It  is  possible  to 
conceive  of  a  oonwtion  tbat  might  void  the- 
pardon  because  it  was  unlawful,  out  it  is  not 
unlawful  to  make  it  one  of  the  conditions  of 
the  pardon  that  the  convicted  person  shall 
pay  to  the  commonwealth  a  sum  that  will- 
in  part,  at  least,  reimburse  it  for  the  ex- 
penses incurred  in  brining  about  his  con- 
viction. When  the  convict«i  person  accepts- 
the  pardon,  he  accepta  it  subject  to  its  con- 
ditions and  limitations.  Flavell'a  Oaw,  S 
Watts  ft  S.  197;  Lee  v.  Murphy,  22  Gratt. 
7S9,  12  Am.  Rep.  563;  Re  Wella.  18  How. 
307,  IS  L.  ed.  421;  Ex  parte  Marks,  64  Cal. 
29,  28  Pac,  109;  Manlove  v.  State,  153  Ind. 
80,  53  N.  E.  385.  See  People  v.  Moore.  63 
Mich,  503,  29  N.  W.  80,  and  cases  there 
cited.  We  have  no  doubt  the  pardon  is 
valid,  and  -has  become  operative,  subject  to 
be  defeated  by  a  breach  of  the  conditions 
contained  tiierein. 

The  appeal  ia  dismia$ed,  and  the  cauae  ia 
remanded  to  the  eireutt  eourt  for  tiie  eountgr 
of  Ingham. 

The  otdter  Justices  concur. 


GEORGIA  SUPREME  COURT. 


J.  D.  PAGE,  Flff.  in  Btt., 

V. 

CITIZENS'  BANKING  COMPANY  et  ol. 

(Ill  Ga.  78.) 

*].    A  pavtnenililp  im  liable  mm  mmch  la 
an  action  for  malleloui  proseentlon, 

when  the  same  was  Instituted  in  furtherance 
of  tbe  partnership's  Interests,  and  b;  direct 
authority  of  its  members. 

*HesdDotes  by  Cmm,  J. 


S.  A  partnership,  the  Indlvldaal  meai- 
ber>  thereof,  and  a  person  aot  a  meai« 
lt«r  mar  be  Joined  as  defendKnts  In  an 
action  (or  a  malicious  prosecution.  If  It  was 
Instituted  as  the  result  of  a  confederation  and 
conspiracy  among  them  to  begin  and  carry  It 
on. 

3.  The  petition  la  «nch  an  aetlon  mar 
appropriately  net  forth  facts  showing 
that  the  Institution  of  tbe  prosecution  was  In 
furtherance  of  tbe  partnership's  Intereati, 
and  setting  forth  tbe  transactions  out  of 
which  the  prosecution  arose. 


NoTP. — LtabiUty  of  partner$Mp  p>r  torts. 
1  /Mtrodsotory. 

II.  7orl«  of  partneraMp  a$  on  <nllty. 
III.  Torta  of  individual  member. 

a.  Wilful  and  tiutUdoua  torta. 

1.  When  other  member  $  liahle. 

2.  ^¥htt^  other  membera  not  HsBIe. 

b.  Treapaaa  and  trover. 

1.  Treapaaa. 

2,  3'rot>er. 

c.  Jiegligence. 

1.  When  other  memtera  Uaile. 

2.  When  other  member*  not  Msble. 

d.  Fraud, 

1.  GMet-oI. 

2.  In  purchase  of  propertj/, 
8.  In  tale  of  property. 

4.  .48  to  trust  funds. 

(a)  When  other  member*  lia- 

ble. 

(b)  When  other  members  not 

liable. 

B.  For  fndfviAwl  debt  or  benefit. 
0.  fstoppel. 

CI  Ij.  R.  A. 


nr. — continued. 

e.  A.ppi-oval  of  other  Member* — firm  ao- 

ccpting  beneftt. 
t.  Other  torU. 

1.  When  other  members  Uable. 

2.  When  other  members  not  Uable, 
IT.  Bngaatng  in  unlawful  bustosss. 

T.  LiabiUtv,  Joint  and  aeveraU 
TI.  Coneluaion. 

I.  /titrodaotofv* 

The  principal  case.  Page  v.  Citizens'  Ban- 
jva  Co.,  contains  two  propositions  which.  If 

not  now,  would  until  recently,  have  been  con- 
sidered novel :  (1)  That  an  action  can  be  com- 
menced and  maintained  agalnat  a  partnership 
by  a  common  or  firm  name ;  and  (2)  that  actnal 
or  exprena  malice,  such  as  is  essential  to  sus- 
tnln  a  cause  of  action  for  mallclons  prosecntlon, 
may  be  Imputed  to  a  partnership  as  an  entity. 

In  Alabama  (Civil  Code,  |  40),  California 
(Code  CIT.  rro.  f  388),  Georgia  (Code.  ||  2637. 
5009),  Idaho  (Rev.  Stat,  g  4112),  Iowa  (Code, 
chap.  3,  i  3468),  UlnnesoU  (StaV  1894,  chap. 


esota  (Stay  1894,  c^v. 
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■i.  It  im  **earrr<BK  on"  a  pro«ee«tlon  to 
cavM  a  Tt-arrant  to  be  t««a«dt  bavlng 
the  defendaDt  therein  arretted  and  bia  goods 
seized,  having  blm  brought  before  a  commit- 
ting magistrate,  procuring  continuance  of  the 
prellmlnarj'  hearing,  and  requiring  him  to 
give  bond  for  hlB  appearance  before  the  com- 
mitting magistrate,  notwltbatandtng  the 
prosecution  was  finally  abandoned  in  the  com- 
mitting {.-ourt. 

'5.  Abandoning  the  proseentlon  before 
the  conmlttlnK  nuMKlxtrate,  and  procur- 
ing him  to  grant  an  order  diemisafng  the 
warrant  and  dtacbarging  the  accused,  on  the 
ground  that  the  prosecutor  had  no  evideuee 
whatever  to  offer  against  him,  amounts  to  a 
termloatlou  of  the  prosecution,  when  no 
farther  action  thereon  Is  taken. 

-6.  A  pnrlnership  may  be  saed  aa  anch 
In  an  action  for  a  mallcloua  arreat. 
when  the  pi-oress  under  which  the  arrest  was 
made  was  sued  out  In  the  interest  of  the 


partnership,  and  under  the  direction  of  the 
persons  composing  the  same. 

T.  An  Imprisonment  resnltlas  from  an 
arrest  nnder  a  Talld  warrant  will  not 
give  a  right  of  action  for  false  Imprisonment. 

8.  In  denllnr  with  demurrers  or  other 
objections  to  pleadlnss,  the  Judge  shonid 
flrsc  dispose  of  demurrers  to  petitions;  and 
where,  as  a  result,  a  petition  is  dismissed, 
it  is  not  proper  practice  at  the  same  term  of 
the  court  to  deal  with  demurrers  to  an  an- 
swer to  such  petition. 

1>.  The  eoaata  In  the  petition  for  ma- 
Jicions  proaeontion  aad  malicioaa 
arrest  set  forth  caosefl  of  action,  and  were 
not  subject  to  the  demurrers  filed  thereto. 
The  count  for  false  Imprisonment  did  not  set 
forth  a  cause  of  action.  Direction  la  given 
that  the  ease  he  reinstated  aa  to  the  two 
coants  first  moatloned. 

(June  6,  1900.> 


«6.  I  5177),  Mississippi  (Anno.  Code,  |  675), 
Montana  (Code  3.  f  390),  Nebraska  (Comp. 
Atat.  5014),  Nevada  (Uen.  Stat.  |  3019),  Ohio 
(Bates's  Anno.  Stat.  {  5011),  Utah  (Rev.  Stat, 
ctiap.  6,  S  2927),  and  Wyoming  (Rev.  Stat. 
chRp.  3,  S  34S5),  it  is  provided  by  statute  that 
partners,  or  a  partnership  or  firm,  may  he  sued 
by  their  or  Its  common  name. 

In  Louisiana  there  are  two  kinds  of  partner- 
flhlps,  vis.,  commercial  partnerships  and  ordi- 
nary partnerships.  A  citation  to  commence 
an  action  against  a  commercial  partnership  Is 
addressed  to  the  firm,  and  served  on  one  of  the 
partners,  or  at  the  store  or  counting-house  of 
the  firm  on  a  clerk  or  agent.  La.  Code  Fr. 
1804,  I  198.  Uontague  ▼.  Well.  30  La.  Ann. 
■60. 

The  citation  to  commence  an  action  against 
an  ordinary  partnership  must  be  addressed  to 
rhe  individual  members,  and  each  partner  must 
be  cited.  Le  Blanc  v.  Harsondet,  25  La.  Ann, 
464. 

lo  Wisconsin  <Stat.  1898,  chap.  118,  i  2612), 
where  the  names  of  the  several  members  of  the 
partnership  are  unknown  to  the  platotiff,  all 
proceedings  may  be  In  the  partnership  name  un- 
til the  names  of  the  several  partners  are  ascer- 
tained, when  the  process,  pleadings,  etc.,  shall 
be  amended  by  an  order  directing  the  Insertion 
of  such  names. 

In  Connecticut  It  is  provided  that  in  mesne 
process  by  or  against  a  copartnership  it  shall 
not  be  necessary  to  insert  the  names  of  the 
partners,  provided  the  partnership  name  Is 
stated :  and  the  piaiDtiff  shall  have  the  right, 
within  the  first  three  days  of  the  court  to  which 
the  process  Is  returnable,  to  amend  it,  without 
costs,  by  inserting  the  names  of  the  partners ; 
and  writs  returnable  before  a  Justice  of  the 
peace  may  be  amended  In  the  same  manner,  at 
any  time  before  the  pleadings  are  closed.  But 
no  attachment  In  any  civil  action  against  a  co- 
partnership, of  the  private  estate  of  any  of 
Its  members,  shall  be  valid,  unless  his  name 
shall  be  set  forth  In  the  process,  at  the  time  of 
the  attachment.    Conn.  Stat.  chap.  69,  {  805. 

The  fai't  that  It  was  found  necessary  to  pro- 
vide by  statute  for  the  maintenance  of  an  ac- 
tion against  partners  by  the  common  name  un- 
der which  they  transact  business  would  Indi- 
cate that  without  sndi  provision  such  an  action 
would  not  Ite. 

In  Arbucfcle  v.  Taylor,  8  Dow,  160,  the  action 
was  for  malicious  prosecution  and  wrongful 
Imprisonment  at  common  law,  and  under  Stat. 
1*701,  chap.  6,  against  the  partnership  as  such 
and  as  individuals,  with  others;  the  summons 
stating  Hugh  Arbuckle,  pursuer.  Insists  In  an 
action  of  wrongous  Imprisonment,  damages,  etc 
■fil  L.  R.  A. 


against  Uessrs.  John  Taylor  and  Sons  mer- 
chants, In  Queen's-ferry ;  and  John  Taylor,  Pat- 
rick Taylor,  and  William  Taylor,  all  merchants 
there,  the  individual  partners  of  Mie  firm.  It 
was  beld  that  neither  the  company  nor  the  In- 
dividual partners,  other  than  the  one  who  pro- 
cured the  issuing  of  the  warrant  for  the  arrest 
of  the  plaintiff,  could  be  dealt  with  as  prose- 
cutors merely  because  the  property  charged  to 
have  been  stolen  belonged  to  the  firm.  No  ob- 
jection appears  to  have  been  made  by  the  de- 
fendant Orm.  that  the  action  could  not  be  main- 
tained against  It  as  such.  Nor  does  there  ap- 
pear to  have  been  any  suggestion  from  the  coart 
on  that  subject :  unless  It  Is  to  be  found  in  the 
following  Isngaage  of  Lord  Eldon,  who  deliv- 
ered the  opinion  in  the  House  of  Lords :  The 
court  (below)  gtive  Arbuckle  an  opportunity  of 
making  out  this  sort  of  case ;  that  this  was  a 
proL-eedtQg  on  the  part  of  the  partnership: 
that  William  Taylor  acted  under  their  direc- 
tion ;  that  all  the  expense  and  trouble  the  pur- 
suer wss  at  was  in  consequence  of  the  conduct 
of  the  partnership;  and  that  It  was  In  truth 
their  prosecution, — that  is,  a  prosecution  of  the 
company.  It  appears  to  me  at  least,  upon  look- 
ing Into  the  evidence,  Uut  there  Is  no  possibil- 
ity of  maintaining  these  faets.  and  the  eonse- 
quence  is  that  William  Taylor  must  be  lookql 
upon  as  the  only  prosecutor.  The  Interlocutor, 
therefore,  In  aa  far  as  It  assollsled  all  the  other 
persons  of  the  name  of  Taylor,  appears  to  me 
to  be  clearly  Indisputable. 

In  a  recent  case  (Fox  v.  Blue-.Grass  Grocery 
Co.  (Ky.)  00  S.  W.  414,  61  S.  W.  265)  It  was 
decided  that  an  action  could  not  be  maintained 
against  an  unincorporated  partnership. 

If  all  the  partners  Join  in  one  trespsv  or 
tort  they  may  all  be  sued  for  the  Injury,  not 
because  they  ore  partners,  but  because  the 
right  of  action  arises  from  their  personal  mis- 
conduct. In  general,  says  Collyer,  Fartn.  { 
457,  acts  or  omissions  in  the  course  of  the 
partnership,  trade,  or  business,  In  violation  of 
Isw,  will  only  Implicate  those  who  are  gulltj 
of  them.  And  In  Parsons,  Partn.  I  140,  tlie 
rule  Is  succinctly  stated  In  this  way :  If  the 
firm  is  merely  the  occasion  for  a  partner's  tort, 
but  not  the  agency  in  Its  commission,  the  co- 
partners are  not  liable. 

For  criminal  and  penal  llabllfty  of  copartner, 
nee  note  to  Williams  v.  Hendricks  (Ala.)  41  L. 
R.  A.  650. 

Prom  the  decisions,  both  In  England  and  tlie 
United  States,  aa  well  as  from  the  statements 
of  the  elementary  writers,  It  would  seem  that 

the  liability  of  a  partnership  for  a  wilful  or 
malicious  tort  Is  akin  to  that  of  a  corporation ; 
authorities  as  to  the  liability  .or  Donllablllty 
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ERROR  to  the  Superior  Court  for  Dodge 
County  to  review  a  judgment  in  favor  of 
defendantB  in  an  action  brought  to  recover 
damages  for  malicious  arrest  and  prosecu- 
tion. Reversed. 

The  facts  are  stated  in  the  opinion. 
Meura.  De  Itmvf  *  Bishop  for  plaintiff 
in  error. 

ifesm.  Roberta  4k  MUaor  and  W.  M. 
<}lements  for  defendants  in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
•court: 

Fage  brought  suit  against  Ashburn,  Pea- 
-cock,  Edwards.  Lietch,  Williams,  Bx^rs, 
.and  the  Citizens'  Banking  Company  of  East- 
man, which  ms  alleged  to  be  a  partnership 
•composed  of  the  five  persons  first  above 
named.  Tlie  petition  contained  three  counts, 
— one  for  nuuicious  prosecution,  one  for  ma- 


licious arrest,  and  one  for  false  imprison- 
ment. The  facts  allied  in  each  of  the 
counts  were,  in  substance,  as  follows:  Rog- 
ers was  the  sheriff  of  tbe  county,  and  as 
such  had  levied  a  mortgage  execution  in  fa- 
vor of  the  Citizens'  Banking  Company, 
against  petitioner,  upon  a  certain  stock  of 
goods  whidi  was  in  the  possession  of  the 
sheriff  under  the  levy  at  the  former  place  of 
buBtness  of  petitioner.  Lietch  and  Rogers 
united  in  making  an  affidavit  that  "thirty- 
one  suits  of  men's  clothing  have  recently 
been  taken  from  the  storehouse  lately  occu- 
pied by  J.  D.  Page,  and  held  in  the  custody 
of  J.  C.  Rogers,  sheriff  of  Dodge  county, 
Georgia,  under  levy  of  a  mortgage,  fi.  fa., 
and  now  occupied  hy  W.  H.  (Omenta,  and 
the  same  has  beoi  taken  liy  criminal 
means  and  carried  away,  and  that  they 
believe^  and  have  probable  causa  to  be- 


•of  one  belne  freqaently  dtsd  and  indorsed  or 
disapproved  as  to  tfaat  of  the  other.  Because 

-of  this  It  bas  been  deemed  expedient  to  Incor- 
porate in  tbls  note  some  of  the  caeeB  treating 
-of  the  liability  of  a  corporation  aggregate,  tor 
«  tort  of  tbls  nature. 

It  la  also  Intended  to  Inclade.  In  addition  to 
the  cases  showing  when  and  under  what  clrcnm- 
fltani^es  a  partnership  is  liable,  as  such,  tor  a 
wrong,  those  treating  of  the  Itabllltr  of  the 
flriD,  and  the  other  partners,  for  the  tortloas 
«cts  of  the  Individual  members  of  It. 

IX.  Torti  of  partMrtliip  as  an  entttj/. 

Id  an  action  brought  to  recover  damages  for 
4he  destmction  of  peraoDBl  property  belonging 
to  the  plaintiff  by  Are  alleged  to  have  been 
Uadled  by  the  defendants  In  their  own  woods, 
and  by  them  negligently  permitted  to  spread 
to  the  lands  of  the  plaintiff,  the  summons  was 
issued  against,  and  served  on,  tbe  three  defend- 
«atB(  who  were  described  as  trading  "as  M.  D. 
McCrummeD  &  Co."  The  complaint  contained 
sio  allegation  of  the  partnership.  The  Issues 
were:  (1)  Did  the  defendants  set  fire  to  cer- 
tain woods,  as  alleged  in  tbe  complaint?  (2) 
Did  the  defendants  negligently  permit  said  flre 
to  spread  to,  and  bum.  the  property  of  the 
plaintiff,  as  alleged  In  the  complaint?  Tbe  de- 
feodants,  after  the  evidence  was  In,  requested 
tbe  court  to  Instruct  tbe  Jury  that,  the  defend- 
«nt8  having  been  sued  as  a  partnership,  tbe  Jury 
cannot  return  a  verdict  against  the  Individual 
members  of  the  Arm,  or  either  of  them,  and  tbe 
taistruction  was  given.  In  connection  with  that 
Instruetltm  the  defendants  made  exception  to 
■another  instruction  of  the  court,  which  was  In 
these  words:  If  you  find  from  the  evidence 
tbat  Duncan  McCrummen  set  out  tbe  flre, 
which  tbe  defendants  afterwards  negligently 
permitted  to  spread  to  the  property  of  the  plsln- 
tlff  snd  burn  It,  and  at  the  time  of  setting  out 
the  flre  the  defendants  M.  D.  McCrummen  and 
Malcolm  McCrummen  knew  that  tbe  flre  was 
i>elng  set  out,  and  caused  or  procured  It  to  be 
•et  out,  they  should  answer  tbe  first  snd  second 
Isnies  In  favor  of  tbe  plaintiff,  although  you 
^bocld  further  find  from  tbe  evidence  that  they 
did  not  set  out  the  fire  while  acting  within  the 
scope  of  tbe  partnership  business.  The  su- 
preme court  held  tbat  whether  tbe  first  Instruc- 
tion was  correct  or  not,  It  was  not  before  It  for 
determination,  for  It  was  given  at  the  defend- 
-ants'  request,  and  tbe  plaintiff  filed  no  excep- 
tion. The  court  held,  further,  that  there  was 
no  iDContistency  between  the  Instructions. 
That  the  one  was  that,  because  the  partnership 
bad  been  sued,  no  Judgment  could  be  had 
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against  the  Indtvidnal  members.  The  other 
was  that,  If  one  of  the  partners  did  the  negli- 
gent act,  and  the  other  two  knew  tbat  the  fire 
was  being  set  out,  and  caused  or  procured  It  to 
be  set  out,  tbe  Qrst  and  second  Issues  should  be 
answwed  alDrmatlvely,  although  tbe  fire  was 
not  set  oat  as  sn  act  within  the  scope  of  tbe 
partnership  business.  Tbe  court  used  this  lan- 
guage: "That  was  a  correct  charge."  But  the 
court  held,  further,  tbat  because  the  trial  court 
refused  to  Inatruct  the  )aij  "tbat  there  Is  no 
snflHelent  evidence  thst  the  plalntitTs  property 
wss  destroyed  by  any  act  or  negligence  of  the 
detendSQts,  or  either  of  them.  While  acting  with- 
in the  scope  of  the  partnership  business,"  tbs 
Judgment  must  be  reversed,  as,  after  s  careful 
examination  by  the  court,  they  were  unable  to 
find  a  line  of  the  evidence  going  to  show  that 
the  land  on  which  the  fire  originated  was  used 
In  any  way  whatever  for  partnership  purposes, 
or  was  In  the  least  connected  with  the  buslncM 
of  the  firm,  which  was  simply  one  for  the  sale 
of  general  merchandise.  Barrett  v.  McCrum- 
men (N.  C.)  38  8.  E.  2S6. 

The  question  naturally  arises.  What  would 
have  been  the  Judgment  of  the  supreme  court  If 
the  trial  Judge,  at  the  close  of  the  second  in- 
struction, which  the  supreme  court  pronounced 
a  correct  charge,  bad  added  the  lastmctlon,  for 
refusing  which,  the  reversal  was  ordered,  name- 
ly, that  there  was  no  evidence  that  the  defend- 
ants were  acting  within  the  scope  of  the  part- 
nership business.  It  would  have  been  perfect- 
ly consistent  to  so  ehsrge,  sfter  tbe  Instractloo 
that  if  one  partner  set  out  tbe  fire,  and  the  re- 
maining partners  caused  or  procured  It  to  be 
set  out,  they  should  find  for  the  plaintiff,  al- 
though tbe  flre  was  not  set  out  as  su  set  within 
the  scope  of  the  partnership  business :  as  It  is 
not  essy  to  perceive  how.  If  such  a  charge  had 
been  made,  the  verdict  or  Judgment  eoutd  have 
been  different. 

An  action  for  a  libel  may  be  maintained 
against  a  partnership  where  the  wrong  was 
done  by  all  the  partners,  or  by  one  in  tbe  prose- 
cution of  the  partnership  business.  Under  the 
provisions  of  Ala.  Code,  I  2904,  such  an  action 
may  be  prosecuted  against  a  partnership  by  Its 
firm  name,  wltbont  mentioning  tbe  name  of  In- 
dividual partners.  In  holding  that  an  action 
for  libel  would  lie  against  tbe  partnership  as 
such,  the  court  said :  "In  Jordan  t.  Alabama 
G.  S.  R.  Co.  75  Ala.  85,  49  Am.  Rep.  800,  we  held 
that  a  cori^oratlon  might  be  simply  liable  for 
damages  for  a  malicious  prosecution,  which  is 
analogous  in  principle  to  an  action  for  libel, 
fraud,  or  other  like  tort."  The  court  said,  fnr^ 
ther:   "An  action  against  a  pi 
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lieve,  that  the  said  property  iB  now 
concealed  in  the  dwelling  and  premiaea 
occupied  hj  J.  T>.  Page,  located  aa  Colle^ 
street,  in  the  town  of  Eastman."  On  this 
affidavit  a  warrant  was  issued,  directing 
that  the  house  and  premises  of  Page  be 
seai-clied,  and,  if  the  property  described  in 
the  aOidavit  be  found  therein,  he  be  arrested, 
and,  together  with  the  property  so  found, 
brought  before  some  judicial  officer,  to  be 
dealt  with  as  the  law  directs.  It  was  dis- 
tinctly alleged  In  tite  petition  that  when 
Lietch  and  Rogers  made  this  affidavit  thoy 
were  acting  for  themselves,  as  well  as  for  tlic 
GitiKens'  Banking  Ck)mpanj^,  and  with  the 
approval  and  by  the  direction  of  each  mem- 
ber of  that  partnership.  The  warrant  is- 
sued on  this  ailidavit  was  placed  in  the 
hands  of  the  town  marshal  and  county  bail- 
iff, and  the  house  and  premises  of  petitioner 

Individual  or  firm  name,  stich  as  Is  autborlzed 
bj  our  statute,  is  very  analogous  to  aa  action 
■xalnst  a  corporation  or  stock  company.  And 
we  doubt  wbetber  tbere  Is  an;  liability  for  a 
tort  whiob  can  be  fastened  on  a  corporation 
which  may  not,  under  proper  evidence,  be  also 
fixed  on  a  partnersbip."  Atlantic  Glass  Co.  v. 
Paalk,  83  Ala.  404,  S  So.  800;  Lotbrop  t. 
Adama,  138  Uass.  471,  48  Am.  Hep.  528. 

Partners  are  liable  for  the  wilful,  fraudulent, 
and  Qiallcious  acts  of  their  firm  when  done 
wItbiD  the  scope  of  tbe  partnership  or  In  the 
prosecution  of  tbe  businesi  thereof.  It  was  so 
held  In  an  action  for  libel  asalnst  a  newspaper 
owned  and  put>I)shed  by  a  Arm.  The  trial 
court  bnd  been  requested  by  the  defendants  in 
that  case  to  rule  that  express  malice  of  one  of 
the  defendants  could  not  affect  tbe  other  de- 
fendants, unless  It  appeared  that  tbey  partici- 
pated In  such  malice.  The  court  refused  to 
give  this  ruling.  Upon  exceptions  thereto  the 
supieme  court  held  that  in  the  statute  providing 
that  "In  every  prosecution,  and  in  every  civil 
action  for  writing  or  for  publishing  a  libel,  the 
defendant  may.  npoo  the  trial,  give  in  evidence 
tbe  trutb  of  the  matter  contained  In  the  publi- 
cation charged  as  llbelona,  and  sneh  evidence 
aball  be  deemed  a  auSlcient  JuBllflcatlon.  unless 
malicious  intention  shall  bo  proved,"  undoubt- 
edly by  using  the  term  "malicious  Intention"  an 
actual  malfctoDS  Intention  Is  meant,  wblcb  tbe 
defendants  In  their  request  properly  enough  de- 
nominate  "express  malice."  Tbe  malice  which 
It  has  been  said  tbe  law  ordinarily  Implies  In  ac- 
tions of  slander  or  libel  from  the  uttering  or 
publishing  of  false,  defamatory  words  Is  In  one 
sense  a  fiction  Invented  to  satisfy  the  forms  of 
pleading.  Tbe  words  "express  malice"  have 
been  used  In  contradistinction  to  the  malice 
wblch  It  was  said  the  law  Implies  to  mean  act- 
ual malice,  or  malice  In  fact,  wblch  Is  tbe  same 
thing  as  malicious  Intent.  The  correctness  of 
the  mllDg  asked  for  must  be  determined  by  tbe 
rules  of  law  applicable  to  civil  actions  in  wblch 
tbe  specific  actual  Intention  or  purpose  must 
be  shown  to  eztat  in  order  to  maintain  tbe  ac- 
tion, liat  It  has  been  established  on  much  con- 
sideration, as  one  of  the  general  principles  of 
tbe  law  of  agency,  that  the  principal  Is  liable 
severally  in  damages  for  tbe  torts  of  tals  agents 
done  for  his  benefit  in  the  prosecution  of  his 
business  within  the  scope  of  tbe  agent's  employ- 
ment; and  this  rule  tias  been  extended  to  wil- 
ful trespasses,  frendnlent  misrepresentations, 
mallclons  prosecutions,  and  libels.  Lotbrop  v. 
Adams.  133  Mass.  471,  43  Am.  Rfp.  528.  In 
this  case  the  court  said  further :  "The  greatest 
dilOcutly  has  been  In  extending  this  liability  to 
corporations  aggr^te." 
51  li.  R.  A. 


were  thoroughly  searched.  None  of  the- 
property  deticribed  in  the  affidavit  was  found 
therein,  but  the  officer  seized  tiirce  pieces  of 
drebs  flannel  and  two  suits  of  children's- 
clothes,  and  arrested  petitioner.  Subse- 
quent to  the  arrest,  the  bailiff,  with  other 
persons,  returned  and  made  another  searclk- 
of  the  premises,  but  found  none  of  the  prop- 
erty described  in  the  affidavit.  Petitioner 
was  takcu  before  a  justice  of  the  peace,  wheib 
Lietch.  Edwards,  and  Williams,  acting  for 
themselves  and  for  the  other  members  of  tha- 
firra,  appeared  to  prosecute  plaintiff,  with  an> 
attorney  who  was  employed  by  the  Citizeui^ 
Banking  Company,  as  a  partnership,  anA 
each  and  all  of  the  members  of  the  aame- 
In  pursuance  of  that  employment  such  at- 
torney (lid  represent  the  prosecution  against 
plaintiff  from  its  inception  to  its  termina- 
tion.   Petitioner  asked  that  he  be  released 


Keed  V.  Home  Sav.  Bank.  130  Mass.  443,  3» 
Am.  Rep.  408,  was  an  action  of  tort  against  a 
savings  bank  for  malicious  prosecution.  In  the- 
opinion  Mr.  Justice  Lord  says:  "By  tbe  gi-eat 
weight  of  modern  authority  a  corporation  may 
be  liable,  even  when  a  fraudulent  or  malicious- 
intent  In  fact  la  necessary  to  be  proved,  tbe 
fraud  or  malice  of  Its  authorized  agents  beinc 
Imputable  to  tbe  corporation and  many  au- 
thorities are  cited. 

For  additional  anthorlties  when  tbe  action 
Is  for  libel,  aee  Aldrlch  v.  Press  Printing  Co.  9 
Minn.  138,  Oil.  128.  88  Am.  Dec.  84 ;  Maynard 
V.  Fireman's  Fund  Ins.  Co.  47  Cal.  207 ;  John- 
son V.  St.  Louie  Dispatch  Co.  2  Mo.  App.  566; 
Rex  V.  London,  S  How.  St.  Tr.  1039,  cited  In. 
note  to  Whitfield  v.  Soutb-Eaatem  R.  Co.  El. 
Bl.  ft  EI.  122. 

In  the  case  of  Green  v.  London  General  Omni- 
bus Co.  C  Jur.  N.  8.  228,  7  C.  B.  N.  S.  290,  2* 
L.  J.  C.  P.  N.  S.  13,  1  L.  T.  N.  8.  93,  8  Week. 
Rep.  88.  Chief  Justice  Brie  says :  "Tbe  doc- 
trine relied  on,  that  a  corporation  having  ao' 
soul  cannot  be  actuated  by  a  malicious  inteD~ 
tlon,  la  more  qnalnt  than  substantial." 

In  Edwards  v.  Midland  R.  Co.  (1880)  L.  ft, 
e  Q.  B.  Div.  287.  60  L.  J.  Q.  B.  N.  S.  281,  43: 
L.  T.  N.  8.  694,  29  Week.  Rep.  609,  45  J.  P. 
374,  which  was  an  action  against  the  rallroatV 
company  for  the  prosecution  of  the  plaintiff  by- 
a  detective  In  Its  employ.  Fry,  J.,  upon  a  ver- 
dict for  the  plaintiff,  reserved  two  question* 
for  further  consideration :  (1)  Wbetber  an 
action  for  malicious  prosecution  will  He  against 
a  corporation ;  (2)  whether  tbe  employment  of 
police  was  an  act  within  tbe  scope  of  tbe  com- 
pany's Incorporation.  It  was  held  that  the  ac- 
tion would  lie. 

In  Steveos  v.  Midland  Counties  R.  Co.  (1854) 
10  Kxch.  332,  2  C.  L.  Rep.  1300,  23  L.  J.  Exch. 
N.  S.  328,  18  Jur.  932.  the  plaintiff  bad  a  ver- 
dict wblcb  the  court  of  exchequer  set  aside. 
Alderson,  B.,  said :  "It  seems  to  me  that  an- 
action  of  tbis  kind  does  not  lie  against  a  corpo- 
ration aggregate;  for.  In  order  to  support  tbe 
action,  it  must  be  shown  that  the  defendant 
was  actuated  by  a  motive  In  bis  mtnd,  and  a 
corporation  has  no  mind."  As  to  whether  such, 
an  action  could  be  maintained  Piatt  and  Martia 
BB„  declined  to  express  an  opinion. 

In  Abrath  v.  North  Eastern  R.  Co.  (IRRR)  L. 
R.  31  App.  Cas.  247,  55  L.  J.  Q.  B.  N.  S.  457,  55 
L.  T.  N.  S.  63,  60  J.  P.  659,  the  Judgment  of 
the  House  of  Lords  was  delivered  by  Lord  Bram- 
well,  and,  although  the  question  of  wheth<<r  aik 
action  for  malicious  prosecution  would  lie 
against  a  corporation  was  not  argued,  he  de- 
voted a  considnrable  portlon/>f  his  opinion  to 
that  subject.  say'n^||^d«^@(c|g)@tIoi> 
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from  enstody  on  tiie  ground  that  the  affidavit 
upon  which  the  warrant  was  issued  was  de- 
fective and  void,  and  failed  to  charge  any  of- 
fense against  him,  and  that  for  that  reason 
his  arrest  and  detention  were  unlawful. 
Uetch,  Edwards,  and  Williams  objected  to 
the  release  of  petitioner,  and  the  magistrate 
refused  to  order  his  discharge.  Hethenafdced 
for  an  immediate  investigation  or  prelim- 
inary trial,  but  the  parties  just  referred  to 
objected  to  this,  and  upon  their  application 
the  hearing  was  continued  to  the  next  day. 
To  avoid  being  placed  in  jail,  petitioner  of- 
fered to  ^ve  a  bond  for  his  appearance;  but 
tlie  rans^istrate  held  Uiat  a  bond  must  be 
giveu  to  appear  and  answer  for  the  offense 
of  larceny,  and  petitioner  gave  tite  bond  to 
appear  for  a  preliminary  hearing  on  tha 
next  day  for  the  offense  of  laroeny.  At  the 
time  fixed  for  the  preliminary  trial,  Rogers, 


Lieteh,  Edwards,  and  Williams,  acting  for 
themselves  and  with  the  approval  of  Ash- 
bum  and  Peacock,  the  other  members  of  the 
partnership,  again  apjieared  with  their  at- 
torney before  the  magistrate  for  the  purpose 
of  prosecuting  petitioner;  and  on  their  mo- 
tion the  ease  was  again  continued  until  the 
following  day,  over  the  objection  of  peti- 
tioner, who  was  present  and  demanding  a 
hearing.  At  the  time  fixed  in  this  last  or- 
der of  postponement,  petitioner  appeared 
with  his  counsel  before  the  magistrate,  and 
thereupon  the  prosecution,  by  their  attor- 
ney, asked  leave  of  the  court  to  withdraw 
the  warrant,  and  to  restore  to  petitioner  the 
articles  which  had  been  seized  by  the  officer 
wlio  searched  his  house ;  the  attorney  repre- 
senting the  prosecution  stating  that  it  was 
impossible  to  make  out  a  case.  An  order 
was  then   granted  discharging  petitioner 


la  Incapable  of  malice  or  of  motive.  I  sa;, 
therefore,  tbat  no  action  lies,  evoi  If  one  as- 
mme  the  strongest  ease,  namely,  that  of  the 
verr  sbarebolders  directing,  the  very  directors 
ordering  It,  beMtise  ft  Is  Impossible  tbat  a  cor- 
pomtlon  can  have  either  malice  or  motive;  and 
It  Is  perfectly  Immaterial  that  some  sobordlDate 
offlcer  or  Individual  or  tndlvldoals  of  the  com- 
pany have  such  malice  or  motive."  Lord  Bram- 
well  proceeded  further  to  dlatiaffulsh  between 
the  malice  which  is  the  essential  Ingredient  of 
an  action  for  malicious  prosecution  and  the 
malice  which  the  law  Imputes  to  the  author  of 
■lander  or  libel  in  order  to  support  the  action, 
■ajlng.  In  regard  to  the  latter:  "That  unfor- 
tunate word  'malice'  has  got  Into  cases  of  ac- 
tlonn  for  libel.  We  all  know  that  a  man  ma; 
be  the  pebllsher  of  a  libel  without  a  particle 
of  malice  or  improper  motive.  Therefore,  the 
case  Is  not  the  same  as  where  actual  and  real 
malice  is  necessary." 

An  action  lies  against  a  corporation  aggre- 
irato  for  a  libei  without  proof  of  express  mal- 
l<v :  the  allegation  of  malice  (If  snch  an  alle- 
gation Is  necessary)  may  be  proved  by  showing 
that  the  publication  took  iriace  by  order  of  the 
defendants.  Bmhte  tbat  express  malice  may 
Be  Imputed  to,  and  proved  against,  such  a  cor- 
poral Ion.  Whitfield  V.  South-Eastem  It.  Co. 
(I80O)  4  Jar.  N.  S.  688,  EI.  Bl.  *  £1.  122.  27 
L.  J.  Q.  B.  N.  S.  229. 

A  corporation  may  be  held  liable  in  damages 
for  libel.  Corporations  are  liable  for  agents' 
actions  wben  done  within  the  scope  of  tbelr  em- 
ployment ;  and,  like  natural  persons,  may  be 
punished  by  exemplary  damages.  Johnson  v. 
8t.  Louis  Dispatch  Co.  2  Mo.  App.  665 ;  Citing 
Qlllett  T.  Ulraoarl  Valley  R.  Co.  B5  Mo.  815,  17 
Am.  Rep.  653 :  Halecek  v.  Tower  Grove  &  L.  R. 
Co.  57  Mo.  17 :  and  stating  tbat  Chllds  v.  Bank 
of  lllssourl.  17  Mo.  313,  in  so  far  as  It  decides 
that  a  corporation  cannot  be  so  pnnlsbed  for 
damages,  has  t>een  overruled. 

To  the  same  effect,  Aldrlch  v.  Press  Printing 
Co.  &  Mlna.  183,  Gil.  123.  86  Am.  Dec.  84. 

The  rule  for  holding  both  the  partnership 
and  the  corporation  liable  for  the  wilful,  and 
even  malicious,  acts  of  a  member  of  the  firm, 
or  an  offlcer  or  servant  of  the  latter,  seems  to 
be  the  same,  end  both  seem  to  be  founded  upon 
the  doctrine  of  agency ;  and  the  fact  that  tbe 
member  of  the  Ann,  or  tbe  offlcer  or  agent  of 
a  corporation.  Is  acting  within  the  scope,  or  In 
tbe  prosemtlon,  of  the  business  or  Interests  of 
either. 

riaiatlll  was  proprietor  of  an  omnibus  line ; 
defendant,  a  corporation,  was  proprietor  of  a 
rival  line  nmnlng  the  same  route.  A  driver  of 
SI  L.  R.  A. 


one  of  the  defendant's  omnibuses  passed  one  of 
the  plaintiff's  omnibuses  while  the  driver  there- 
of was  stopping  to  take  up  passengers.  There- 
after the  driver  of  the  plsintlff's  vehicle  at- 
tempted to  pass  that  of  the  defendant,  when 
tbe  defendant's  driver  reckleaal;  and  Intention- 
ally, for  tbe  purpose  of  obstnicttng  tbe  free 
passage  of  the  omnibus  of  tbe  plaintiff,  and  be- 
cause be  wanted  to  get  before  It,  ran  Into  the 
same,  by  means  of  which  it  was  overturned  and 
injured.  In  the  trial  In  the  exchequer  Martin, 
B.,  Instructed  tbe  Jury  that  If  the  act  of  the 
defendant's  driver  In  driving  as  be  did  across 
the  road  to  obstruct  the  plalnttfTs  omnibus,  al- 
though a  reckless  driving  on  his  part,  was, 
nevertheless,  an  act  done  by  him  In  the  course 
of  his  service :  and  to  do  that  which  he  tbought 
best  to  suit  tbe  Interest  of  his  employers,  and 
so  to  Interfere  with  the  trade  and  business  of 
the  other  omnibus, — the  defendant  was  re- 
sponsible, and  a  Judgment  for  the  plaintiff  was 
affirmed  by  the  exchequer  chamber.  Llmpua  v, 
liondon  Ueneral  Omnibus  Co.  1  Hurlst.  A  C. 
526. 

Plaintiff,  proprietor  of  a  stage-coach  line,  de- 
clared against  the  defend&nts,  a  corporation, 
tbat  tbedefendants  wrongfully,  vexatloualy,  and 
maliciously  placed  and  drove  In  tbe  public 
streets  omnibuses  and  carriages  Just  before  and 
Just  behind  the  omnibuses  of  tbe  plaintiff  while 
the  same  with  the  plaintiff's  horses  drawing 
the  same  were  plying  for  passengers  for  hire  In 
the  pul>nc  streets,  and  with  which  the  plaintiff 
was  then  carrying  on  bis  business.  In  such  man- 
ner ea  to  hinder  and  prevent,  frighten  and  de- 
ter, great  numbers  of  persons  from  entering 
plaintiff's  omnibuses  snd  becoming  passengers 
therein  for  hire,  as  they  otherwise  might  and 
would  have  done,  etc.,  and  further,  tbat  tbe  de- 
fendants wrongfully,  vexatloualy,  and  malicious- 
ly drove  and  placed  In  Ibe  public  streeta  certain 
other  carriages  and  omnibuses  upon  and  against 
the  omnibuses  and  horses  of  the  plaintiff,  and 
upon  and  against  the  servants  of  the  plaintiff 
then  conducting  the  same,  while  tbe  plaintiff's 
horses  were  harnessed  to  the  same,  and  the 
plaintiff's  servants  conducting  the  ssme  were 
plying  and  waiting  for  pauengers  for  hire  In 
the  public  streets,  and  with  which  the  plaintiff 
was  then  carrying  on  bis  business  as  sforesald. 
In  such  a  manner  as  thereby  to  damage,  bruise, 
and  Injure  the  said  omnibuses  sad  horses  of  ths 
plaintiff,  and  to  prevent  the  doors  of  the  said 
omnibuses  from  being  opened,  and  to  obstruct 
and  block  up  tbe  access  of  passengers  Into  the 
said  omnibuses  of  the  plaintiff,  and  to  hinder 
and  dlssble  tbe  said  servants  of  the  plaintiff 
from  freely  and  fully  performing  l£SlE~4nt^It4 
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from  custody,  mud  restoring  to  liim  tlie  ar- 
ticles which  had  been  seized.  It  was  dis- 
tinctly alleged  that  while  Rogers  and  Lietch, 
the  persoDB  upoo  whose  affidavit  the  warrant 
was  issued,  were  the  nominal  prosecutors  of 
petitioner,  Ashburn,  Edwards,  Willinms, 
and  Peacock,  and  the  Citizens'  BankingCom- 
pany,  as  a  partnership,  vere  all  jointfy  and 
severally  the  prosecutors  in  the  case.  Feti- 
titiner  alleges  that  he  was  innocent  of  any 
offense,  and  Uiat  be  did  not  take  and  carry 
away  ai^  of  the  articles  named  in  the  affida- 
vit, nor  were  any  of  them  concealed  in  his 
dwelling  or  about  his  premises,  and  that  the 
prosecutors  had  no  probable  cause  whatever 
to  believe  that  the  same  were  so  concealed; 
that  the  articles  seized  by  the  officer  consti- 
tuted no  part  of  the  property  mentioned  in 
tiie  affldavit,  but  vere  tiie  prmMrty  of  peti- 
tioner and  his  wife  and  enildren,  and  had 


JVHB, 

never  been  Id  the  possesuon  or  custody  of 
KogerH,  Petitioner  was  in  actual  custody  of 
the  arresting  officers  for  several  hours,  and 
was  in  their  constructive  custody  for  forty- 
three  hours,  before  he  was  released.  It  is 
alle|;cd  that  the  prosecution  was  maliciously 
instituted  and  carried  on  without  probable 
cause;  the  prosecutors  having  no  ground 
whatever  for  the  proceeding,  other  than 
their  desire  to  injure  petitioner.  As  mat- 
ter of  aggravation  and  as  evidence  of  malice, 
it  is  allied  that  the  defendants  circulated 
disparaging  and  damaging  reports  about  pe- 
titioner, charging  that  large  quantities  of 

goods  stolen  from  the  custody  of  the  sheriff 
ad  been  found  by  the  t^oers  in  the  bouse 
of  petitioner,  that  he  had  a  secret  key  to 
the  store  in  which  such  goods  were  located, 
and  that  be  had  taken  such  goods.  To  this 
petition  the  defendants  filed  asmurrers,  both 


the  plaintiff  In  the  coodnct  and  managetnent  of 
the  said  omnibuses  of  the  plaintiff,  and  wberebj 
thsj  were  so  hindered  and  disabled  as  aforesaid 
accordingly.  He  fortber  declared  that  the  de- 
feadanls,  coatrlving  and  Intending  as  aforesaid 
also  wrongfully,  vezatlously,  and  maliciously 
In  the  said  public  streets,  etc,  thrust  and  pushed 
themselves  and  caused  their  servants  to  and 
they  did  thrust,  push,  and  place  themselves, 
between  the  said  omnibuses  ol  the  plaintiff  while 
plying  and  waiting  for  poasengen  as  aforesaid 
In  the  way  of  the  plaintiff's  said  business  and 
divers  persoDS  who  were  desirous  to  enter  and 
get  Into  and  on  the  same  as  passengers  for  hire, 
so  as  thereby  to  obstruct  the  entraoce  and  ac- 
cess of  such  passengers  Into  and  upon  the  said 
omnibuses  of  the  plaintiff,  and  to  hinder,  deter, 
and  prevent  tbem  from  entering  the  same  or 
becoming  passengers  therein.  He  further  de- 
clared that  the  defendants  also  contriving  and 
intending  as  aforesaid  at  the  several  times 
aforesaid  wrongfully,  vexatiously,  and  ma- 
liciously Insulted,  hissed,  and  assaulted,  beat 
and  111  treated,  plalntllT's  servants  hi  the  said 
public  streets,  etc.,  while  they  were  employed  In 
driving,  conducting,  and  managing  the  said 
omnibuses  In  tbe  way  of  the  plaintiff's  said  busi- 
ness, and  were  plying  and  waiting  for  passen- 
gers therewith  In  tbe  said  public  streets,  etc. 
There  was  a  demurrer  to  this  declaration,  and 
it  was  objected  that  a  corporate  body  having 
no  soul  cannot  be  guilty  of  a  malicious  intent 
an;  more  than  It  can  be  guilty  of  treason  or 
felony.  Citing  Sutton's  Hospital,  B  Coke.  22, 
Whitfield  V.  Soutb-Esstem  R.  Co.  4  Jur.  N.  S. 
488,  Kl.  BI.  &  EI.  122,  27  L.  J.  Q.  B.  N.  S.  229. 
The  court  held,  citing  YarborouKh  v.  Bank  of 
England,  18  East,  6.  and  Whitfield  v.  South- 
Eastern  R.  Co.  that  the  action  would  lie.  That 
an  action  for  a  wrong  does  lie  against  a  cor- 
poration where  the  thing  done  was  witbtn  the 
purpose  of  tbe  incorporation,  and  tbat  It  has 
been  done  In  such  a  manner  as  to  constitute 
what  would  be  su  actionable  wrong  if  done  by 
a  private  Individual.  That  court  also  held  that 
there  was  an  additional  reason  for  the  decision, 
ois.,  the  Inconvenience  to  the  public  that  would 
arise  If  It  were  to  be  held  that  these  companies 
Incorporated  for  the  purpose  of  trade  had  a  re- 
stricted limitation  put  upon  their  liabilities  by 
reason  of  such  Incorporation,  and  were  exempt 
from  responsibility  because  they  intentionally 
wronged  the  public.  Tbat  It  la  extremely  Im- 
portant where  such  companies  admit  tbst  they 
have  In  fact  Intentionally  committed  a  wrong, 
that  the  public  should  have  a  remedy  against 
them,  and  not  be  driven  to  an  action  against 
their  servant*  and  others  whom  tbsy  have  em^ 
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ployed,  and  who  may  be  entirely  Incapable  oC 
giving  the  recompense  which  the  law  may 
award.  Judgment  on  the  demurrer  was  for  the 
plaintiff.  Oreen  v.  London  General  Omntbns 
Co.  (1860)  6  Jur.  (N.  S.)  228,  7  C.  B.  N.  8. 
290,  29  L.  J.  C.  F.  N.  B.  18,  1  L.  T.  N.  8.  M, 
8  Week.  Rep.  88. 

Tbe  cases  which  militate  against  tbe  doctrine 
laid  down  In  the  principal  case.  TAas  v.  CiTi- 
zasB'  Backing  Co.,  do  so  on  the  ground  Uken 
by  the  counsd  for  the  defendant  in  the  above 
case.  viM.,  that  a  partnership,  althoimh  an  ra- 
tify. Is  not  capable  of  committing  malicious  or 
Intentional  wrong.  The  true  doctrine  on  this 
particular  branch  of  the  law  Is  as  clearly  ap- 
plicable to  a  partnership  as  to  a  corporation, 
and  it  Is  for  that  reason  that  the  above  cass 
Is  taken  so  fully. 

An  action  for  mallclons  prosecution  will  lie 
against  a  corporation.  Jordan  v.  Alabama  G.  S. 
It.  Co.  74  Ala.  85,  49  Am.  Rep.  800.  In  thU 
rase  the  court  said ;  "There  are  not  wanting 
authorities  aflirmlng  that,  as  a  corporation  Is 
an  artificial  being.  Invisible,  Intangible,  and  ex- 
isting only  in  the  contemplation  of  law,  to 
which  the  law  cannot  Impart  animua,  passion, 
or  moral  quality,  which  Is  Incapable  of  the  com- 
mission of  an  offense  deriving  criminality  from 
an  evil  Intent,  or  consisting  In  a  violation  of 
social  doty.  It  cannot  be  subjected  to  a  civil  ac- 
tion of  which  an  essential  distinguishing  ele- 
ment is  malice,  or  a  mischievous  purpose  or  mo- 
tive. It  Is  the  aim  and  duty  of  courts  to  apply 
principles  of  the  common  law  with  such  modl- 
flcstlona  as  are  necessary  to  adapt  tbem  to  the 
changed  necessity,  varied  social  conditions,  and 
dlverHlQed  business  and  interests  of  tbe  com- 
munity. Perhaps  there  is  not  In  tbe  history 
of  the  common  law  more  distinctive  evidence  of 
Its  modification,  of  the  rejection  of  Its  narrow 
technicalities,  than  in  tbe  adaptation  of  the  legal 
relation  of  corporations  to  a  Just  liability  for 
the  sets,  omissions,  or  engagements  of  tbe  gov- 
erning body,  or  Its  agents,  or  servantB,  employed 
In  the  transaction  of  corporate  business.  Tbe 
ancient  rule  that  tbey  could  speak  and  act  only 
through  the  common  seal  is  obsolete ;  and  now 
they  are  bound  by  tbe  like  Implications  and  in- 
ferences wbtch  bind  natural  persons." 

A  partnership  being  a  legal  entity  (see  princi- 
pal case.  Pack  v.  Citikkks'  Bankikq  Co.,  and 
cases  there  cited),  the  same  course  of  reasoning 
would  subject  It  as  such  to  an  action  predicated 
on  malice. 

The  weight  of  authority  In  tbe  United  States 
(aud  probably  In  England)  seems  to  be  In  favor 
of  the  doctrine  that  an  action  will  He  against  a 
eorporathm  for  a  mallclous/iirmcutloa  Instl- 
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eeaeral  and  special.  The  court  sustained 
the  demurrers  and  dismiBsed  the  petition, 
and  this  ruling  is  assigned  as  error.  The 
plaintilT,  during  the  progress  of  the  hearing 
of  the  demurrers,  onereid  an  amendment  to 
his  petition,  which  merely  set  forth  with 
£freater  particularity  than  the  original  pe- 
tition the  facts  showing  the  connection  of 
the  Citi/cna'  Banking  Company  with  tlie 
mortgage  execution  which  had  been  levied 
upon  the  property  of  petitioner,  and  prayed 
that,  if  it  should  be  held  that  the  suit  could 
not  be  maintained  against  the  Citizens* 
Banking  Compapy  as  a  partnership,  tlie  cose 
might  M  held  in  court  as  a  suit  against 
Bogers  and  the  individual  members  of  that 
partnership.  The  court  refused  to  allow 
this  amendment,  and  this  ruling  is  also  as- 
signed as  error. 

1.  Is  a  partnership  ever  liable  as  such  in 


tated  and  carried  ou  hj  its  agents.  Morton  v. 
Metropolitan  L.  Ina.  Co.  84  Hun,  866,  Affirmed 
Id  108  N.  Y.  645 ;  Wheless  v.  Becoad  Nat.  Bank, 
1  Baxt.  460,  25  Am.  Itep.  783;  Williams  t. 
Planters'  Idb.  Co.  57  Ulss.  7«d,  S4  Am.  Oep. 
494 ;  Seed  v.  Home  Sav.  Bank,  130  Mass.  443, 
99  Am.  Rep.  468;  Qalt,  C.  &  8.  F.  B.  Co.  T. 
James.  78  Tex.  12, 10  8.  W.  744  ;  Hnssey  v.  Nor> 
folk  Sonthern  B,  Co.  98  N.  C.  34,  8  8.  B.  023 ; 
Vance  r.  Erie  B.  Co.  32  N.  J.  L.  384,  90  Am. 
Dec  066. 

The  ease  of  Booffher  t.  Life  Asso.  of  America, 
75  Mo.  810,  42  Ain.  Rep.  418,  also  rastalns  the 
doctrine  tliat  socb  en  action  may  be  main- 
tained against  a  corporation,  but  In  that  can 
there  was  no  question  but  tbat  the  prosecution 
was  the  act  of  the  corporation.  It  having  been 
authorised  by  lha  board  of  directors.  This 
rase  orermles  Olllett  v.  Missouri  Valley  B.  Co. 
OS  Mo.  815,  17  Am.  Rep.  e:^,  la  which  It  was 
decided  that  a  railroad  corporation  was  not  lia- 
ble In  Buch  an  action  Instituted  by  one  of  its 
officers,  as  such  an  act  was  uttra  vires. 

In  Denver  &  R.  O.  R.  Co.  v.  Harris,  122  D. 
8.  607,  30  U  ed.  1140,  7  Sup.  Ct.  Rep.  1286, 
the  geuersl  proposition  was  asserted  that  a  cor- 
poration is  liable  oivUiter  for  torts  committed 
by  Its  servants  or  agents  precisely  as  a  natural 
person;  and  it  Is  liable  as  a  natural  persoa  for 
the  acts  of  Its  agents  done  by  Its  authority,  ex- 
press or  Implied,  th->ugb  thera  be  neither  a  writ- 
ten appointmeat  under  seal,  nor  a  vote  of  the 
corporation  instituting  tbe  agency  or  authoriz- 
ing the  act. 

Of  course,  strictly  speaking,  these  may  not  be 
antboiitles  for  tbe  principle  which  Is  the  sub- 
ject of  this  note.  Nevertheless,  the  liability  in 
the  one  case  is  based  upon  the  responsibility 
which  the  law  Imposes  upon  tbe  corporation  for 
the  wrongful,  and  even  the  malicious,  acts  of  Its 
ofBcsrs,  agents,  and  servants^  and,  in  tbs  other, 
upon  the  like  responsibility  upon  the  partner- 
ship, and  each  member  thereof,  for  the  wrongful 
acts  of  any  one  of  the  members  within  tbe  scope 
of  the  partnership  buslnesa  And  the  reason 
for  such  Imposition  Is  Identical  In  each  Instancs, 
namely,  that,  as  the  corporation  can  only  act 
and  move  through  Its  ortlcers  who  are  Its 
agenta  and  its  liability  arises  from  that  fact, 
so  the  liability  of  a  partnership  for  a  wrong  is 
based  upon  the  doctrine  of  agency ;  each  partner 
being  held  to  be  the  agent  of  the  firm  as  a 
whole,  and  of  every  other  of  the  Individual  part- 
ners 

The  president  of  a  corporation  (who  was  also 
ens  of  the  principal  stockholders,  and  had  tbe 
control  and  management  of  the  bnslnees  of  the 
company  as  genenti  and  managing  agsnt),  en- 
fil  L.  R.  A. 


an  action  for  a  malicious  prosecution?  If 
so,  under  what  circimistances  cau  such  an 
action  be  maintained  t  One  partner  may  be 
rendered  liable  for  the  acts  of  bis  copartner. 
Whether  or  not  he  is  so  liable  ia  to  be  de- 
termined by  the  apiplication  of  the  rulea 
governing  the  relation  of  principal  and 
agent;  and  generally  the  partnership  is  lia- 
ble for  the  act  of  one  of  the  partners,  if  it 
would  have  been  liable  had  the  same  act  been 
committed  by  an  agent  intrusted  by  the  &rm 
with  the  nian^ement  of  its  business.  17 
Am.  &  Kng.  Enc  Law  (Ist  ed.)  1066.  If  a. 
tort  be  committed  bjr  one  partner  while  en- 
gaged in  a  transaction  within  the  scope  of 
the  partnership  business,  and  such  tort  be 
committed  in  furtherance  of  the  interests  of 
the  partnership  it  will  be  liable.  Uut  it  will 
not  be  liable  for  a  tort  committed  by  one 
partner  in  a  transaction  outside  of  the  part- 
gaged  In  running  a  line  of  steamboats,  directed 
the  captain  of  one  of  the  boats  of  the  corpora- 
tion to  run  Into  and  sink  tbe  boat  of  a  rival 
line,  and  the  captain  did  wilfully  and  Inten- 
tionally run  Into  and  injure  plaintiff's  boat; 
after  which  tbe  president  expressed  his  approv- 
al of  the  captain's  act  by  saying :  "Damn  him  t 
I  wish  he  bad  sunk  tabu."  It  was  held  tbat  th» 
corporation  was  not  liable  for  tbe  injury.  Van- 
derbilt  v.  Richmond  Tump.  Co.  2  N.  Y.  479, 
61  Am.  Dec.  315. 

This  case  has  never  been  positively  overruled. 
On  the  contrary.  It  has  been  frequently  cited, 
bcttta  In  Its  own  and  other  states,  with  apparent 
approval  In  support  of  the  doctrine  that  a  mas- 
ter is  not  liable  Cor  the  malicious,  wilful,  or  In- 
tentional act  of  his  servant.  It  was  made  at 
a  time  when  corporations  aggregate  were  few 
In  nnmber,  and  tbe  necessities  of  the  times  di<l 
not  demand  a  change  in  the  old  rule,  based  up- 
on the  theory  tbat  such  an  entity  had  no  mind 
or  soul,  and  therefore  could  not  be  guilty  of  mal- 
ice or  wilful  intent.  But,  as  will  be  apparent 
from  an  examination  of  the  cases  last  cited,  as 
the  times  have  changed,  and  the  increase  of 
population  and  business  has  given  rise  to  tbe 
existence  of  vast  numbers  of  these  corporations, 
— nearly  every  business  concern  of  great  mo- 
ment In  the  country  having  been  tranatormed 
into  or  primarily  organized  as  such, — courts 
have  found  it  necessary  to  change  the  mle ;  and 
there  Is  little  doubt  that  if  circumstances  were 
to  arise  exactly  Identical  with  the  facts  In  Van- 
derbilt  v.  Richmond  Tump.  Co.  2  N.  Y.  479.  61 
Am.  Dec.  816,  tbe  court  of  appeals  of  New  Tork 
would  without  bealtancy  promptly  overrule  it; 
and  If  cited  It  would  be  disapproved  In  every 
other  state. 

The  plea  of  ultra  virea  In  the  case  of  a  cor- 
poration would  seem  to  be  as  good  ground  of 
defense  as  a  like  plea  In  tbe  case  of  a  part 
nershlp — that  tbe  parthenhlp  was  not  organised 
for  the  purpose  of  committing  torts,  or  that 
anions  Implying  fraud  and  malice  were  Dot 
within  the  scope  of  tbelr  legitimate  business. 
Atlantic  Glass  Co.  t.  Faulk.  83  Ala.  404,  8  8*^ 
800, 

III.  Tort$  of  inHividuat  member. 

a.  Wilful  and  maliclout  iorta. 

1.  When  other  membera  liable. 

Where  the  complaint  In  an  action  for  na- 
llclous  prosecution  against  tbe  members  of  a 
partnership  alleged  that  the  defendants,  after 
a  note  made  by  the  plalntilFs  fell  due,  falsnly 
and  fraudulenu,  reprssgM^^^tge^^.^ 
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nership  business,  where  he  acts  from  his  own 
private  maJice  or  ill-will  unless  the  act 
which  constituted  the  tort  was  authorized 
by  the  members  of  the  partnerdiip,  or  subse- 
quently ratified  by  them ;  the  act  itself  hav- 
ing been  done  in  their  behalf  and  interest. 
Hechem,  Fartn.  §9  204,  205;  T.  Parsons. 
Parta.  4th  ed.  9S  100,  102,  105;  1  Bates, 
Tartu.  5  461;  1  Lindley,  Partn.  6S  149,  150; 
1  Jaggurd,  Torts,  5  89;  Barbour,  Partn.  2d 
ed.  p.  350,  chap.  2,  §  13.  The  authorities 
just  cited  establish  simply  that«  as  a  part- 
nership is  an  aggregation  of  indivicnials, 
where  each  one  is  the  authorized  agent  of  the 
others  to  perform  any  act  within  the  scope 
of  the  partnership  enterprise,  if  one  of  them, 
in  the  prosecution  of  the  business  of  the 
partnership,  be  guilty  of  a  wilful  wrong  to- 
wards another,  the  other  partners  will  be  li- 
able, and  that,  if  one  partner  is  guilty  of  an 


act  outside  of  the  partnership  business 
which  causes  any  injury,  the  other  partneis 
will  not  be  liable  unless  it  appear  that  such 
act  was  expressly  authorized  by  them,  or, 
after  the  same  had  been  performed  in  Uior 
behalf  and  interest,  they  had  either  ex- 
pressly  ratified  the  same,  or  knowingly  re- 
ceived the  fruits  of  the  wrongful  act.  Ap- 
plying these  prinriplea  to  the  present  case, 
the  petition  set  forth  a  cause  of  action  as 
against  the  individuals  who  compofe  the 
partnership  known  as  the  Citizens*  Banking 
Company,  and  the  plaintiff  has  a  right  to 
maintain  the  action,  so  far  as  the  count  for 
malicious  prosecution  is  concerned,  against 
the  individuals  composing  that  partnership. 
But  the  suit  is  not  only  against  the  individ- 
uals, but  it  is  against  khe  partnership  itself, 
and  a  judgmeut  is  sought  against  the  part- 
nership itself,  as  well  as  against  the  individ- 


owners  of  the  note,  and  bad  purchased  the  sBine 
for  a  valuable  conslderatloQ  before  maturity, 
and  brought  suit  tbereon  In  their  own  names 
against  the  plaintiffs,  and  recovered  Jodgment 
by  default,  that  the  plaintiffs  had  a  good  and 
valid  defense  against  the  note,  which  defend- 
ants knew  when  they  brought  their  suit,  but 
the  plaintiffs  were  deceived  by  the  represents- 
tlons  of  the  defendants,  end  su]K>osed  that  they 
were  the  bona  Qde  owners  ot  the  note  for  value 
before  matority.  and  did  not  know  any  better 
until  after  the  Judgment  bad  been  obtained; 
th^t  the  defendants  sued  out  an  execution  on 
the  Jadgmeot,  and  the  same  was  by  tbeir  direc- 
tion levied  on  the  plaintiffs'  stock  of  goods, 
wblcb  was  detained  from  them  five  months, — 
one  of  tbe  defendants  answered,  and  denied  tbat 
be  bad  made  any  representations,  or  bad  any 
counectlon  whatever  with,  or  participation  ei- 
ther In  the  action  or  In  tbe  proceedings  after  tbe 
Judgment  was  obtained,  and  any  knowledge 
thereof  dulrng  the  pendency  of  tbe  same,  and 
denied  that  bis  partner  had  any  other  autborlty 
from  him  to  bring  tbe  action  In-  their  Joint 
names.  The  plaintiff  had  a  verdict,  wblcb  was 
sustained  on  the  ground  that  partners  are  liable 
tn  BoUdo  Tot  the  tort  of  one  If  tbat  tort  was 
committed  by  bim  as  a  partner  and  In  tbe 
course  of  the  partnership,  whether  they  all  had 
knowledge  of  It  or  not.  Uellroj  t.  Adams,  32 
Ark.  315. 

In  Hasey  Mfg.  Co.  v.  Ferktns,  78  Mich.  1,  43 
N.  W.  1073,  It  was  held  that  where  words  In- 
jurious to  a  person  In  bis  business,  false  and 
malicious  and  therefore  actionable  pw  se,  were 
qmken  of  tbe  plaintiff  and  his  business  by  one 
of  two  partners,  all  the  members  of  tbe  Arm 
were  liable  in  an  action  of  slander  or  libel. 
Wbere  the  defendants  are  partners  in  business, 
each  of  the  partners  Is  an  agent  of  the  part- 
nership as  an  entity;  and  if.  In  the  course  of 
tbnt  business,  one  of  them  injures  the  business 
of  another  by  slander,  the  partnership  is  liable 
therefor  Just  as  It  might  be  for  any  other  tort 
by  any  other  agent. 

In  an  action  af^alnst  tbe  defendants,  charging 
a  conspiracy  to  have  certain  of  the  plaintiffs' 
rags  which  rhey  bad  Imported  declared  Infected 
so  that  they  might  be  disinfected  under  a  proc- 
ess used  by  the  defendants  as  a  copartnership, 
anil  the  rags  were  taken  possession  of  by  the 
defendants,  who  were  an  Individual,  and  tbe 
members  of  the  firm,  and  were  by  the  firm  par- 
tially subjected  to  a  pretended  process  of  dis- 
infection, and  wbo  refused  to  deliver  the  ram 
to  tbe  plaintiffs  until  tbdr  cbsrges  wm  paid, 
which  the  plalntm  were  ennpeiled  to  pay  to 
get  possession  of  the  rags, — It  was  held  that  the 
61  L.  XL  A. 


firm  and  the  members  thereof  were  liable  In  tbe 
action,  and  that  a  verdict  might  be  rendered 
against  them.  The  Jory  did  not  render  any 
verdict  sfl  to  the  Individual  defendant,  cither 
for  or  against  him.  It  was  held  that  this  was 
no  Irregularity  of  which  the  defendants  and 
members  of  tbe  Arm  could  complain.  Lockwood 
T.  Bartlett,  27  M.  T.  S.  R.  93.  7  N.  Y.  Supp.  481. 

A  member  of  a  copartnership,  being  In  a  city 
In  another  state  from  where  the  firm  was  lo- 
cated, made  certain  statements  in  regard  to  a 
person,  and  afterwards  learned  that  process  was 
Isbued  tor  him  In  a  slander  suit.  He  returned 
to  bis  home  before  process  was  served  npon  him. 
Thereafter  the  business  of  the  firm  required  the 
attendance  of  one  of  the  members  In  the  city 
In  which  the  occurrence  first  mentioned  took 
pisce.  The  partner  who  bad  made  the  state- 
ment was  requested  by  his  partner  to  go  and 
attend  to  tbe  business.  He  objected  on  tbe 
ground  that  he  was  liable  to  arrest  tn  tbe  slan- 
der action.  Whereupon  bis  partner  told  him  to 
go  any  way,  and  If  arrested,  "We  would  have  to 
fight  it."  He  did  so,  was  arrested  in  a  slander 
action,  retained  the  plaintiff  as  bis  attorn^  to 
defend  it,  and  after  two  trials  was  successful. 
The  firm  paid  all  his  expenses  Incurred  In  the 
defense  of  tbe  action  except  the  plaintiff's  bill 
for  services,  etc.  In  an  action  by  tbe  plaintiff 
against  the  members  of  the  firm  to  recover  for 
the  services  thus  performed,  the  member  who 
was  not  a  party  to  the  slander  action  defended 
on  the  ground  tbat  neither  be  nor  the  firm  was 
liable  for  the  slanders  of  tbe  other  partner.  The 
plaintiff  recovered,  and  the  Judgment  was  af- 
firmed. Conley  Wood.  78  Mich.  208.  41  N.W. 
269.  The  Judgment  In  this  ease  wss  presumably 
npon  the  theory  that  the  empioymentof  plaintiff 
under  the  clrcnuistances  was  an  employment  by 
the  firm.  But  the  question  suggests  itself, 
whether  It  Is  not  inferentlslly  held  that,  by 
adoption,  approval,  or  ratification  of  tbe  part- 
ner wbo  was  not  gntlty  ot  tbe  wrong,  be  would 
be  made  liable  tor  it. 

%  WhM  o<h«r  MSMbert  mot  Uablm. 

In  an  action  against  two  defendants  for  ma- 
licious prosecution  of  tbe  plaintiff  It  appeared 
tbat  the  defendants  were  partners,  and  tbe 
money  for  the  alleged  stealing  of  which  tbe 
plaintiff  was  prosecuted  wss  said  to  have  been 
the  money  of  the  firm.  The  plaintiff  in  error 
bad  no  personal  knowledge  of  the  circumstances 
under  which  tbe  money  was  taken,  nor  did  It 
appear  that  be  had  any  direct  personal  agenej 
in  causing  tbe  arrest.  Ths  alDdavIt  upon  which 
ths  warrant  was  Issued  wasjffllda  by^^iLptber 
Digiiized  by  VjOOyRT 


Paoi  v.  Citizeks'  BAHiuito  Co. 


471 


-ual  members  who  com  pose  it.  It  is  well  set- 
tled that  a  corporation  is  liable  for  torta 
<omDiitted  by  its  agents,  such  as  assault  and 
-batter}',  libel,  malicious  prosecution,  and  the 
like.  Behre  t.  'Natiunal  Cash  Register  Co. 
100  Ga.  213.  27  S.  E.  986;  1  Lawson,  Rights, 
"Rem.  St  Pr.  S  367;  Newell,  Malicious  Prosc- 
■cution,  S  102;  Columbus  d  P.  R.  Co.  v.  Chris- 
tian, M7  Ga.  56>  25  8.  E.  411;  Georgia  <E  R. 
Bkg.  Co.  T.  Riehmondt  98  Ga.  493,  25  S.  E. 
6tto. 

Whether  ft  partnership  can  be  sued  an 
such,  and  held  liable  (or  a  tort  in  the  com- 
mission of  which  all  of  the  members  united 
'for  the  purpose  of  furthering  the  interests 
-of  the  partnership,  or  whether  in  such  a  cane 
the  individuaJs  only  are  liable  to  be  sued, 
•either  jointly  or  severally,  is  a  question 
which  is  for  the  first  time  presented  to  this 
«ourt  for  decision.    Can  a  partnership  it- 


self be  regarded  as  being  so  separate  and 
distinct  from  the  individual  members  of  the 
f>ame  that  it  may  be  treated  as  the  wrong- 
doer, and  a  judgment  rendered  against  it 
which  would  bind  partnership  assets  in  the 
same  manner  that  a  judgment  rendered 
against  it  on  a  contract  would  bind  such  as- 
liets?  A  corporation  is  a  person,  and  there- 
fore it  is  clear  that  the  decisions  uniformly 
holding  that  it  ma^  be  rendered  liable  for  a 
tort  committed  by  its  agent  are  undoubtedly 
sound.  "Though  a  firm  or  partnership  is 
not  a  person,  it  is  a  legal  entity,  and  for 
some  purposes  is  recognized  as  a  quasi  per- 
son, having  powers  and  functions  exercis- 
able by  one  of  the  partners  severally,  or  ail 
of  them  jointly."  Drucker  v.  Wellhouse,  82 
Ga.  129,  2  L.  R.  A.  328,  8  S.  E.  40.  In  the 
opinion  in  the  case  just  cited,  Mr.  Chief  Jus- 
tice Bleckley  says:    "A  firm  adds  nothing 


partner,  and  he  directed  the  ofllcer  In  Its  ezecn- 
tloQ.  The  declaration  averred  that  be  acted 
with  the  advloe  and  consent,  and  at  the  Instiga- 
tion, of  the  defendant,  Gilbert  (the  plaintiff  In 
«rror}.  Where  a  partner  advises  an  arrest,  al- 
thongh  he  may  not  have  directlj  caused  It,  he 
Ib  equally  reapooslble  with  bla  partner  who  does, 

■and  this  need  not  be  directly  proved.  It  di^ 
camataneet  are  proved  juatl^lag  aach  an  In- 
ference, the  iwej  would  have  a  right  to  draw  It ; 
iKit  mere  knowledge  and  consent  that  his  part- 
ner abonld  have  the  arrest  made  will  not  make 
Um  liable.  Such  an  aet,  even  If  done  with  hla 
knowledge  and  consent,  was  not  within  tbe 
-scope  of  tbe  partoerahlp.  A  mere  passive  aa- 
««nt  that  bis  partner  might  take  euch  steps  as 
be  thought  proper  for  the  recovery  of  the 
money,  or  for  the  punishment  of  the  person 
«apposed  to  bave  taken  It,  would  not  render  him 
liable;  It  would  be  merely  a  consent  that  the 
partner  might  incur  such  pereooal  liabilities  aa, 
from  his  knowledge  of  the  facts,  he  should  think 
Juat  and  expedient.  One  person  cannot  be  made 
liable  In  damagee  because  be  knows  that  another 

■person  Is  about  to  commit  an  anlawful  act,  even 
1  hough  he  falls  to  protest  agalnat  It,  and  there- 
fore Id  the  ordinary  use  of  language  may  be 
»aid  to  have  consented  to  It.  Somthlng  fur- 
1  her  Is  iie<>e8sary  to  make  him  liable,  namely, 
1  bat  bis  ronsent  shoald  be  of  so  active  and  posl- 
tive  a  character  aa  to  amonnt  to  advice  and  co- 

-operatlon.  Gilbert  v.  Emmooa,  42  III.  143,  89 
Am.  Dec.  412. 

Though  a  partnership  Is  responsible  for  the 

-wronfcfol  act  of  one  of  Its  members,  committed 
In  the  coarse  and  for  the  porpose  of  transacting 
tbe  partnership  business,  the  wilful  tort  of  one 

-partner,  when  not  so  committed.  Is  not  Imput- 

■able  to  tbe  firm.  A  prosecution  for  larceny  for 
SDods  stolen  from  the  firm  la  not  within  the 

-aoope  of  a  mercantile  partnership.  From  this 
prlDclpIe  results  the  settled  rule  that  one  part- 
ner cannot  be  made  liable  for  the  arrest  or  prose- 
rotlon  of  a  person  by  a  copartner  on  a  charge 
of  larceny  of  i>artnershlp  property,  unless  he 

-advlaea,  directs,  or  participates  therein,  and 
then  only   In   bis   Individual  capacity.  Mere 

■knowledge  of  the  prosecution  and  mere  passlve- 
nesa  are  not  sufRcleat  to  render  him  liable. 
Marks  V.  nostlngs.  101  Ala.  165,  18  So.  297 ; 

-OUbert  T.  Kmmons,  43  III.  347.  89  Am.  Dec  412. 
In  revering  a  Judgment  fbr  the  plaintiff  In 

■an  action  for  false  Imprisonment  the  court  of 
appeals  of  Maryland  said :  .  One  of  several  part- 
ners outnot  drag  the  firm  er  bis  copartners  Into 
a  ticapaaa  by  living  authority  for  the  doing  of 
an  vnlawfol  aet  In  the  name  of  the  firm  of 
whleb  be  la  a  member ;  tor  one  partner  haa  no 
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power  to  bind  the  partnership  to  the  commis- 
sion of  a  wrongful  aet  without  the  previous  con-  , 
sent  or  sabsequent  concurrence  of  all  tbe  part- 
nera    Kirk  v.  Garrett,  84  Ud.  888,  85  AU. 
1080. 

Partners  are.  In  respect  to  the  business  In 
which  they  are  engaged,  agents  for  each  other, 
and  therefore  one  partner  may  be  liable  for  the 
tortious  acta  of  another  done  In  tbe  nsual  coorse 
of  business  of  the  firm  ;  but  all  the  members  of 
tbe  partnership  are  not  liable  to  be  punished 
with  vindictive  damages  for  the  wanton  acta  of 
one  partner,  altbou^  done  In  proaecution  of 
the  business  of  the  firm.  Tltcomb  t.  Jamea,  67 
111.  App.  296. 

In  Koaenkrans  v.  Barker,  IIS  III.  831,  56 
Am.  Rep.  169,  8  N.  E.  93,  plaintiff  was  inveigled 
from  his  own  state  Into  that  where  the  partner- 
ship was  located  and  doing  business,  and  tbe 
member  of  tbe  Arm  composed  of  tbe  defendants, 
who  resided  there,  procured  bis  arrest  on  a  ne 
exeat,  from  which  he  was  thereafter  discharged. 
The  other  member  of  the  Arm  resided  in  another 
state  and  knew  nothing  ot  the  arrest  of  the 
proceedings  taken  therefor.  On  teaming  of  It, 
he  dlsaiiproved  ot  It,  and  Insisted  on  the  dis- 
eontlnnance  of  an  appeal  from  an  order  dl» 
charging  plaintiff  from  arrest.  In  an  action  by 
the  platntlfT  against  Iwtb  members  of  tbe  Arm 
for  malicious  prosecution  seeking  to  charge  them 
as  a  partnership,  and  the  absent  partner  as  lia- 
ble for  the  wrong  done  by  the  other,  it  was  held 
tbat  the  action  would  not  lie  against  the  part- 
ner who  took  no  act  or  part  In  the  proceedings, 
the  reason  being  that  It  was  not  claimed  that  he 
ordered,  advised,  or  directed  the  arreat,  or  that 
be  even  knew  of  the  appearance  until  after  the 
proceedings  In  the  ne  exeat  case  had  been  dls- 
mlpsed :  and  that,  even  if  he  had  approved  tbe 
arrest  after  It  bad  been  done,  he  would  only  be 
liable  for  the  real  Injuries  sustained,  and  not 
for  vindictive  damages ;  citing  tbe  rule  on  tbia 
HUbJect  laid  down  In  Collyer,  Partn.  (  457.  and 
In  1  LIndJey,  Partn.  chap.  1,  |  4  ;  also  Citing 
and  Approving  Gilbert  v.  Emmons,  42  111.  143, 
88  Am.  Dec  412. 

If  one  member  of  a  partnersbfp  goes  upon 
another's  land,  and  there  wrongfully  cuts  treea 
thlp  fastens  upon  tbe  other  partner  a  common- 
law  liability  to  the  owner  of  the  trees  for  dam- 
ages sustained  as  the  consequential  and  natural 
result  of  the  tort.  If  the  act  be  within  the  scope 
and  business  of  the  iiartnershlp ;  but  where  such 
act  ia  done  wilfully  by  one  partner,  the  other 
is  not  liable  for  a  penalty  Imposed  by  a  statute 
tor  cutting  trees  on  another's  land  without  the 
owner's  consent,  as  tbe  partner  whjLjtnowtngl^ 
commits  such  tort  Is  the  utu:  ' 
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to  population,  and  in  this  respect  Ib  unlike 
a  corporation,  which  augments  population  in 
the  le^l,  though  not  in  the  natural,  world. 
Still  the  law  does  take  note,  on  a  wide  scale, 
of  partnership  as  a  legal  entity,  and  regardH 
it  as  a  unit  tx>th  of  rights  and  obligations. 
Judgment  may  be  enteined  and  execution  is- 
aue  for  or  against  it  Code,  SB  1809>  3570 
[Civil  Code,  §3  2(138,  5346],  Attachment 
may  insue  against  it  as  nonresident  (Cham- 
bers V.  8han,  10  Ga.  84;  De  Leon  y.  Heller, 
77  Ga.  740),  or  as  absconding  [Binea  v.  Kim- 
ball, 47  Ga.  687).  It  may  be  served  with 
process,  l^eel  v.  Bryaon,  72  Ga.  332.  It 
may  be  taxed.  Savannah  t.  Einet,  63  Oa. 
016;  and  see  many  provisions  in  the  session 
laws  imposing  taxes.  It  may  be  insolvent. 
Code,  i  1018  [Civil  Code,  S  2660] ;  Bennett 
V.  Woolfolk,  16  Ga.  213;  Daniely.Totmaend, 
21  Ga.  165;  Fullm  t.  Whitfield,  55  Ga.  174; 

tbe  only  one  against  wbom  the  statute  gives  the 
peoaltr ;  and  this,  altbougb  tt  was  done  in  tbe 
prosecution  of  the  partnersblp  busiDess.  pro- 
vided tbe  otber  partner  bad  no  knowledge  o£  tbe 
tortious  act  mtU  after  it  had  been  consum- 
mated.  Wlliiams  v.  Hendri(*s,  IIB  Ala.  2T7, 
11  L.  B.  A.  650,  22  So.  489. 

Two  partners  were  agents  of  tbe  owner  of  a 
dwelling  bouse,  and  bad  rented  it  for  ber  to 
tbe  plaintiff;  and  one  at  them,  witbout  tbe 
knowledge  of  the  other,  had  wrongfully  dispos- 
sessed tbe  plaintiff.  In  an  action  against  the 
owner  and  tbo  members  of  tbe  partnership  It 
was  held  that  tbe  partner  who  knew  nothing  of 
the  alleged  trespass  was  not  liable  for  tbe  acts 
of  tbe  other ;  that  one  partner  bas  no  right  to 
Involve  another  unless  In  tbe  ordinary  course  of 
tbelr  bUBlnes&:  nor,  for  instance,  In  a  trespass, 
except  In  the  case  where  tbe  trespass  ts  In  tbe 
nature  of  a  taking  which  is  avaltsble  to  tbe 
partnership;  and  in  such  case,  to  render  one 
partner  liable  wbo  did  not  Join  In  tbe  commis- 
sion of  the  trespass^  be  must  afterwards  have 
concorred  in  and  received  the  beaeflt  of  It. 
Grand  t.  Van  VIeck,  69  Hi.  478. 

b.  rrespost  and  trover. 

1.  Treapaaa. 

The  defendants,  wbo  were  partners,  seised 
some  cotton  on  tbe  plalntllTs  wagon  in  chnrge 
of  his  servant,  and  put  It  in  tbelr  warehouse, 
claiming  that  Ihey  had  a  lien  upon  it  by  virtue 
of  a  trust  deed  which  gave  them  such  lien  on 
all  tbe  cotton  raised  in  a  certhin  territory.  It 
appeared  that  they  bad  made  a  mistake,  and 
that  this  cotton  was  not  raised  on  thst  territory. 
Plslntlff,  on  being  Informed  of  the  fact,  started 
in  search  of  the  cotton,  end  rode  nearly  all 
night,  tbe  weather  being  very  cold.  He  owed 
the  defendants  nothing,  and,  as  before  stated, 
the  defendants  had  no  lien  or  claim  on  tbe  cot- 
ton. It  was  held  that  tbe  facts  of  the  case  war- 
ranted tbe  Jury  in  tbe  InlllctlOQ  of  punitive  dam- 
ages, and,  although  tbe  Illegal  seizure  was  made 
by  one  of  the  defendants,  a  member  of  the 
Arm,  and  the  other  defendant,  the  copartner, 
personally  took  no  part  la  the  Illegal  act,  yet 
he  was  equally  liable  at  the  suit  of  the  owner. 
Robinson  v.  Goings,  38  Miss.  500. 

A  partner,  even  if  he  never  Interfered  per- 
sonally In  the  management  of  the  alTalrs  of  the 
Urm,  and  had  no  knowledge  of  tbe  act  consti- 
tuting tbe  Injury,  Is  responalble  for  a  trespass 
committed  by  bis  copartner  in  a  matter  con- 
nected with  tbe  business  of  the  firm.  Brewing 

Berryman  (1875)  15  N.  B.  615  (chimney  of 
tenant  pulled  down). 

Where  one  of  the  defendsnts,  wbo  were  part* 
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Anderson  v.  PoUard,  62  Ga.  51.  It  may  as- 
sign its  property  to  pay  its  creditors,  but 
whether  general  law  a  single  partner  caa 
make  for  it  a  general  assignment  seems  open 
to  question.  BurriU,  Asaignm.  §3  67  et  acq./ 
Story,  Partn.  g§  101,  310;  T.  Parsons,  Partn. 
3d  ed.  pp.  105,  106,  400.  Ag  to  restrictioiw 
on  limited  partnerships  in  tbe  matter  of  aa- 
Bigmnenta,  see  Code,  S9  1039,  1940  [Civil 
Code,  9S  2081,  2682].  According  to  T.  Par- 
sons, Partu.  3d  ed.  p.  449,  there  is  a  'general 
tendency  of  the  law  at  this  day  to  couiplete- 
its  recognition  of  a  partnership  as  a  body  of 
itself,  with  its  own  means  appointed  to  its- 
own  debts.'  In  view  of  this  tendency,  which 
is  everywhere  traceable,  and  no  less  in  our 
own  local  system  than  elsewhere,  we  may 
safely  hold  tba,t>  thoi^h  a  firm  or  partner- 
ship is  impersonal  or  nonpersonal,  it  is,  for 
some  purposes,  in  contemplation  of  law,  & 

ners,  directed  an  officer  having  an  executlois 

issued  upon  a  void  Judgment  to  levy  upon  prop- 
erty upon  which  tbe  plaintiff  hsd  a  valid  cliat' 
tel  mortgage.  It  was  held  that  both  defendants 
were  liable,  aithongh  one  did  not  participate  in 
the  direction  to  tbe  officer  to  take  tbe  property. 
That  the  partner  wbo  did  give  directions  for 
seizing  tbe  property  should  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  to  have 
been  acting  In  conjunction  with  tbe  other  de- 
fendant In  a  common  enterprise  of  coilectin^ 
tbelr  Joint  debt  by  a  seizure  of  the  property. 
Although  the  commission  of  a  trespass  was  not 
within  the  scope  of  the  partnership  enterprise, 
the  collection  of  the  Joint  debt  was  a  part  of 
that  business.  Tbe  direction  to  levy  the  execu- 
tion upon  a  particular  subject  was  an  incident 
lo  the  obtaining  payment  of  tbe  debt  by  a  legal 
process,  and  when  one  of  tbe  partners  was  found 
acting  in  that  undertaking  the  presumption  !• 
that  be  hid  the  countenance  and  assistance  of 
tbe  other  partner.  Chambers  v.  Clearwater,  l 
Keyes.  310.  1  Abb.  App.  Dec.  341. 

The  general  rule  is  that  notice  to  one  part- 
ner Is  notice  to  all,  and  that  the  tort  of  one 
partner  committed  In  the  transaction  of  tbe  or- 
dinary business  of  tbe  firm  is  tbe  tort  of  ail. 
The  defendants  were  held  as  a  partnership  for 
a  quantity  of  staves  made  out  of  timber  unlaw- 
fuliy  cm  upou  the  plaintiff's  land,  which  were 
purchased  by  the  defeudants  and  afterwards 
sold  by  them.  It  was  admitted  that  the  plain- 
tiff was  entitled  to  a  Judgment  for  the  value  of 
the  sUndlng  timber,  snd  tbe  sole  controversy 
was  as  to  the  right  of  tbe  plalnttfF  to  recover 
the  value  of  the  staves  while  in  tbe  bands  of 
the  defendants.  There  was  evidence  on  the 
part  of  the  plaintiff  tlmt  one  of  the  defendanCk 
bad  notice  of  the  trespass,  and  not  only  thst. 
but  that  he  actually  directed  tbe  party  who 
did  the  cutting  to  go  on  and  commit  tbe  tres- 
pass. The  Jury  found  In  favor  of  tbe  plaintiff, 
and  it  was,  of  course,  held  that  they  found  Id 
favor  of  the  truth  of  the  evidence  given  by  th» 
plalntllTs  witnesses,  and  that  tbelr  verdict  was 
conclusive  upon  that  point.  The  court  charged 
tbe  Jury:  "So,  if  you  find  that  the  defendant 
Paschailes  directed  the  cutting  of  this  timber, 
then  you  sbould  give  the  plaintiff  dsmsges  ac- 
cording to  tbe  value  of  tbe  timber  as  it  was  In 
staves  at  Nelilsvllle  at  tbe  time  when  the  de- 
fendants disposed  of  them  and  sold  them." 
This  direction  was  held  to  be  clearly  right.  Tbe 
evidence  was  quite  sufflclent  to  show  notice  and 
bad  faith  on  the  part  of  one  of  tbe  partners, 
and  such  notice  and  bad  faith  must,  under 
the  law,  be  Impnred  to  bla  ^  partnerJ  R« 
cannot  rsap  the  beotf fizeQlby  UwOlSAi^nK 
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quasi  person,  baring  powers  and  functions 
exercisable  by  one  of  the  partners  separately, 
or  all  of  them  jointly.  That  it  may  be  a 
debtor  or  a  creditor,  within  the  meaning  of 
modern  atututoiy  enoetmoiti^  we  bave  no 
question."  In  that  case  it  was  held  tiiat  an 
intiolvent  firm  might  make  an  assignment  as 
an  insolvent  debtor,  though  the  partners 
themselves,  as  individuals,  might  be  solvent. 
See  also  Green  t.  WiUingham,  100  Oa.  224, 
28  S.  E.  42. 

If  a  partnership  may  be  considered  as  an 
entity,  so  as  to  be  subjected  to  a  suit  as  such 
in  the  cases  referred  to  in  the  decision  from 
which  the  above  quotation  is  made,  we  do 
not  see  why,  upon  principle,  a  partnership 
mi^ht  not  be  treated  as  an  entity,  and  suable 
an  such  by  one  who  had  been  the  subject  of 
a  wroiu;  committed  by  the  concurrent  action 
of  all  the  members  of  the  partnership  in  the 

and    yet    excnse  himself  from   liability  on 

tbe  ground  tbat  be  bad  no  notice.  If  thera  was 
any  fraud  or  bad  faith  it  was  the  fraud  and 
bad  lalth  of  tbe  partQershlp,  as  well  as  of  the 
lodlvldnal  partner.  This  statute  prescribes  a 
mie  of  assessing  damages  In  certain  casea  If 
tbe  partner  Is  not  Uabie  for  tbe  acts  or  knowl- 
edge of  his  copartner  under  this  act,  It  would 
▼err  soon  become  a  very  feeble  Inetmment  for 
effecting  tbe  purpose  for  which  It  was  enacted. 
Tucker  t.  Cole,  54  Wis.  631),  11  N.  W.  703. 

The  defendants  under  an  attachment  and  sub- 
sequent execution  against  a  debtor  who  had 
previously  made  an  assignment  for  the  benefit 
of  bis  creditors  Issued  an  eTecutlon,  and  with 
their  knowledge  and  tacit  approval,  but  without 
special  direction  on  their  part,  the  sheriff  levied 
upon  and  sold  certain  of  the  assigned  property. 
In  an  action  by  the  assignee  against  all  tbe 
members  of  the  Arm  who  were  plaintiffs  In  the 
attachment  proceedings  for  the  wrongful  tak- 
ing of  property  wblcb  passed  by  the  assignment, 
It  was  held  that,  the  property  having  been  taken 
for  a  debt  of  the  partnership,  and  tbe  receipts 
of  Its  sale  having  been  used  for  the  benefit  of 
the  partnership,  all  of  the  defendants  as  mem- 
tiers  thereof  were  liable  for  the  wrongful  taking. 
Bralnerd  T.  Dunning,  30  N.  Y.  211. 

If  a  partnership  Is  a  lawful  one,  and  a  mem- 
bcr  of  the  Arm  commit  a  wilful  trespass  by  go- 
ing on  the  lands  of  another,  and  <hf>re  cutting 
trees,  and  tbe  firm  receives  tbe  benedt  of  the 
tmvass,  tbe  other  partner  Is  liable  for  tbe 
tort.  United  States  v.  Baxter,  46  Fed.  Bep. 
8B0. 

Two  sherKTs  offleers  were  partners  In  tbe  exe- 
cution of  writs  delivered  to  tbem  by  the  Hherlff, 
and  one  of  them,  assisted  by  their  bailiffs  and 
servants,  had  made  an  Illegal  entry  Into  the 
plaintiff's  premises  for  the  purpose  of  levying 
an  execution,  and  after  It  was  shown  that  the 
defendants,  one  of  said  partners,  had  offered  to 
delay  the  levy  of  the  writ  for  a  few  days  pro- 
vided the  plaintiff  would  give  him  £20,  which 
the  plaintiff's  attorney  refused  to  do.  It 
further  appeared  that  after  the  partner  who 
Bade  the  entry  had  done  so  the  plaintiff  tendered 
to  him,  under  protest,  the  amount  demanded, 
which  be  declined  to  accept  or  to  withdraw 
wlthoDt  the  assent  of  his  partner,  and  the  part- 
ner declined  to  assent  except  upon  a  payment 
to  bim  of  a  bonus  of  £20,  and  thereafter  he  re- 
ceived tbe  amonnt  tendered  blm  nnder  protest, 
and  did  withdraw  the  offlcera  It  was  objected 
that  this  partner  was  not  liable  for  the  Illegal 
entry  of  hts  partner  because  be  was  not  pres- 
ent when  It  was  made.  A  verdict  having  been 
had  for  the  plaintiff,  and  a  rule  nisi  for  a  new 
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prosecution  of  a  transaction  instituted  and 
carried  on  for  the  purpose  of  punishing  on». 
who  was  charged  with  despoiling  the  part- 
nership of  its  property,  as  well  as  for  the 
purpose  of  recovering  property  which  was 
owned  by  tbe  partnership.  Such  is  tiie  case- 
made  by  that  count  in  the  peUtion  whinh 
seeks  damages  for  the  malicious  prosecution 
which  it  is  distinctly  alleged  was  instituted 
and  carried  on  by  the  direct  authority  of 
each  and  every  member  of  the  partnership 
acting  both  in  their  individual  capacities 
and  as  members  of  the  firm.  It  has  been 
held  that,  if  one  partner  maliciously  prose- 
cutes a  person  for  stealing  partnership  prop- 
erty, the  firm  is  not  answerable,  unless  all 
the  members  are  in  fact  privy  to  the  mali- 
cious prosecution.  Arbuckle  v.  Taylor,  3- 
Dow,  160,  cited  in  Newell,  Malicious  Prose- 
cution, g  1U3.    It  would  seem  to  follow  from. 

trial  having  been  obtained,  It  was  discharged.. 
Brunswick  v.  Slowman,  8  C.  B.  317,  7  Dowl. 
&  L.  251. 

Where  three  persons  composing  a  firm  went. 
Into  tbe  rebel  lines  for  tbe  purpose  of  making 
money  by  affording  supplies,  such  as  pork,  etc... 
for  the  rebel  army,  and  one  of  them  in  the  name- 
of  the  firm  and  for  the  firm,  upon  the  written 
order  of  a  rebel  major  general,  took  the  works 
of  the  plaintiff  and  the  beef  and  pork  therein, 
and  served  the  same  to  tbe  rebel  forces  until' 
they  were  dispossessed  by  the  federals,  and  on 
the  approach  of  the  army  of  the  United  States 
the  rebel  general  ordered  the  establishment  of 
the  plaintiff  to  be  destroyed  by  fire  with  a  large 
quantity  of  pork  which  the  said  firm  by  tbe- 
partner  present  had  placed  therein  so  that  it. 
might  not  tall  into  the  hands  of  the  Union  army. 
In  an  action  brought  against  the  members  of 
the  firm  for  the  value  of  the  establishment  audi 
rents  from  the  time  of  the  forcible  possession, 
and  damages  for  displacing  the  plaintiff  In  bis 
business.  It  «-as  held  that  tbe  other  member  of 
the  firm,  although  not  present  and  taking  no 
part  and  having  no  knowledge  of  the  trespass, 
was  yet  liable  for  It.  Lucas  f.  Bruce  (Ky.) 
4  Am.  L.  Beg.  N.  8.  95. 

S.  Trovar. 

In  commercial  dealings  within  the  scope  of 
tbe  partnership  the  acts  of  one  partner  are  pre- 
sumed to  be  for  tbe  benefit  and  In  the  Interest 
of  all  the  partners,  whether  pi*esent  or  absent, 
nnd  bind  the  Qrm.  A  pilot  ran  cribs  to  Eau 
Claire,  and  delivered  tbem  to  H.,  who  attached 
thcrm  as  the  property  of  S.  ft  L.  on  an  alleged 
Indebtedness  of  the  latter  to  blm,  when  the 
cribs  were  sold  to  M.  on  an  execution  upon  a 
Judgment  In  the  attachment  suit,  and  were  by 
him  sold  to  P.,  one  of  the  firm  (the  defend- 
anta).  who  were  engaged  In  the  manufacture 
and  sale  of  lumber,  and  were  paid  for  by  draft 
handed  to  M.  by  tbe  bookkeeper  of  tbe  firm,  and 
such  cribs  were  then  run  down  tbe  river  In  con- 
nection with  lumber  of  defendants  as  part  of 
the  same  raft  and  with  a  steamer  belonging 
partly  to  tbem,  and  were  disposed  of  with  tliclr 
lumber  to  the  advantage  and  profit  of  tbe  firm. 
It  was  held  that  such  purchase  and  ssle  of  the 
plaintiff's  lumber  must  be  treated,  not  as  the 
individual  transaction  of  the  member  of  tbcir 
firm  who  personally  made  the  purchase,  but  na 
a  partnership  transaction ;  and  that  the  defend- 
ants were  jointly  liable  for  the  conversion. 
Fletcher  v.  Ingram,  46  Wis.  101,  50  N.  W.  4L'4. 

I'lalntlff  sent  to  one  of  tbe  defendants,  a 
commission  merchant,  a  quantity  of,  wheat  and 
grass  seed  to  bold  In  fJ^Ti^^^  ^(^^4^ 


474 


QbOBOIA  SOPUltHB  CODBT. 


this  ruling  that,  If  all  of  the  members  united 
in  inrtitnting  and  narrying  on  the  prosecu- 
tion, the  firm  would  be  answerable,  and  such 
are  the  allegations  in  the  present  case.  In 
nearly  all  of  the  cases  where  it  is  sought  to 
hold  the  partnership  liable  for  a  tort,  upon 
•examination  of  the  facts  it  will  be  found 
tbnt  the  suit  was  not  against  the  partner- 
ship as  such,  but  was  against  one  or  more 
members  thereof,  sued  severally  or  jointly,  as 
the  case  may  be.  See  Durant  v.  Rogers,  87 
III.  608;  Roscnkrans  v.  Barker,  115  111.  331, 
56  Am.  Rep.  Ifii),  3  N.  E.  93;  Farrell  v. 
Fiicdlandfr,  63  Hun,  254,  18  N.  Y.  Supp. 
.215 ;  Uiiiled  8tatt:8  v.  ThomaMott,  4  Bias.  08, 
Fed.  Cas.  No.  16,478.  In  some  of  the  cases 
just  cited  it  was  ruled  that  under  the  facts 
of  the  case  the  partnership  was  liable,  and 
in  oUiGi's  that  it  was  not.  Attention  is 
■called  to  them  for  the  purpose,  as  above  in- 
hered and  account  for  tbe  proceeds  beyond  com- 
mlsaloiiE.  Before  he  made  an;  order  for  sale 
the  other  defendant  informed  plaintiff  that  be 
had  bought  Into  the  business,  and  that  tbe 
next  statement  woald  be  from  tbe  firm  Instead 
of  from  the  Individual  first  named.  He  also 
told  lilm  at  different  times  snbsequentlT  that 
tbe  fimi  was  holding  tbe  wheat,  and  said  to 
the  plaintiff  that  be  tboogbt  wheat  would  be 
lower,  and  he  would  advise  him  to  sell  were  It 
not  that  the  defendants  held  It,  and  therefore 
-ptolntiffB  might  think  them  Interested  In  bar- 
Inft  It  sold.  After  the  formation  of  the  part- 
nership all  tbe  correspondence  with  plaintiff 
about  the  property  was  conducted  by  and  in  the 
name  of  the  firm  and  upon  the  assumption  that 
the  Arm  bad  It  In  Its  possession,  and  was  hold- 
ing It  In  store  for  plaintiff  under  tbe  same  In- 
Btructloni  and  obligations  as  it  bad  previouslj 
been  held.  Thereafter  the  grass  seed  was  sold 
^ui  an  account  rendered  to  the  plaintiff,  ac- 
companied hj  a  statement  from  the  firm  ehow- 
iDg  tbe  state  of  tbe  account  between  them  at 
that  time.  In  this  statement  plaintiff  was 
-debited  with  the  balance  of  the  account  with 
ihe  IndtTldual.  and  credited  with  the  amount 
of  the  net  proceeds  realized  from  tbe  sale  of 
the  grass  seed,  and  It  also  showed  a  balance  then 
existing  In  favor  of  tbe  company  against  the 
plaintiff.  About  the  same  time  the  firm  sent 
plaintiff  another  statement  to  show  what  charge 
had  been  incurred  for  atorage  and  lasurance 
on  account  of  tbe  wheat  Thereafter  plaintiff 
ordered  the  firm  to  sell  his  wheat,  which  was 
tbe  first  order  or  authority  he  ever  gave  for  its 
sale  or  disposition.  Tbe  next  day  the  partner 
of  tbe  original  commission  merchant  wrote 
plaintiff  Chat  the  partnership  bad  been  dissolved 
the  day  before,  that  his  partner  was  wortli 
nothlnff,  and  that  be  had  just  learned  that  tbe 
wheat  bad  been  sold  by  bis  partner  some  time 
before.  Tbe  plaintiff's  testimony  tended  to 
show  tbat  be  withheld  tbe  order  tor  sale  longer 
thsn  he  otherwise  would  because  of  his  personal 
acquaintance  with  the  person  who  had  become 
a  partner  of  the  commission  merchant,  and  the 
confidence  It  inspired  In  the  responaiblUty  of  the 
-firm,  that,  as  he  supposed,  had  voluntarily  taken 
charge  of  tbe  consigned  property  under  the  orig- 
inal arrangement  between  him  and  the  commis- 
sion merchant.  It  was  held,  in  an  action 
against  the  defeadasta,  the  members  of  tbe  firm, 
for  a  conversion  of  tbe  wheat  as  copartners, 
that  they  were  both  estopped  form  denying  the 
truth  of  the  facts  thus  falsely  represented  upon 
tbe  taltb  of  which  the  plaintiff  had  acted,  and 
-were  both  liable  tor  the  conversion.  Coleman 
-V.  I'earce,  26  Hinn.  123,  1  N.  W.  S46. 
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dicated,  of  showing  that  they  are  not  author- 
ity either  way  on  the  proposition  as  to 
whether  a  partnership  can  be  sued  as  such 
for  a  tort.  In  ISchwabacker  t.  Riddle,  84 
111.  617,  it  was  held:  "Partners  are  liable 
in  aolido  for  the  tort  of  one,  if  it  were  com- 
mitted by  him  as  a  partner  and  in  the  course 
of  the  business  of  tne  partnership."  A  rul- 
ing in  almost  identical  language  was  made 
in  Mcllroy  v.  Adama,  32  Ark.  315.  Upon 
examination  of  these  cases  it  will  be  found 
that  the  suit  in  each  instance  was  against 
the  iudi\'idualB,  and  not  against  the  partner- 
ship. In  lie  Ketchum,  1  Fed.  Rep.  815,  it 
vaa  held  that  a  firm  was  liable  if  one  of  ita 
members  converted  to  the  use  of  the  firm  the 
property  of  another,  and  that  it  was  imma- 
terial whether  the  other  members  of  tbe  firm 
were  ignorant  of  the  wrong,  or  innocent  of 
any   wrongful   intent.    There  was  in  that 

Where  tbe  members  of  a  partnership,  together 
with  the  Justice  of  tbe  peace  and  constable, 
were  sued  In  trover  for  taking  personal  prop- 
erty, and  It  appeared  that  tbe  application  by  one 
of  the  partners  to  the  Justice  was  not  sufficient 
to  elve  him  Jurisdiction  of  replevin  proceedings 
under  which  tbe  taking  was  claimed  to  have 
been  made.  It  was  held  tbat  all  tbe  members  of 
tbe  partnership,  the  property  being  claimed  to 
belong  to  It,  were  liable  for  tbe  wrongful  taking. 
McClure  v.  Hit),  36  Ark.  268. 

Plaintiff  delivered  goods  to  a  factor  for  sale, 
and  they  afterwards  came  into  the  possession 
of  a  copartnership  of  which  tbe  bctor  was  a 
Itartner,  and  were  sold  and  tbe  proceeds  received 
by  the  partnership.  It  was  claimed  that  they 
were  sold  by  the  factor  to  the  partnership  of 
which  be  was  a  member,  and  tbat  the  money 
received  wai  the  property  of  tbe  partnerabip. 
The  court  beld  that  the  delivamnee  of  the  stoves 
to  the  factor  to  sell  did  not  change  the  prop- 
erty ;  they  were  stlil  the  goods  of  the  plain- 
tiff; tbat  tbe  factor  could  not  sell  tbe  stoves 
to  himself,  and  for  the  same  reason  he  could  not 
make  a  valid  sale  of  them  to  tbe  firm  of  which 
he  was  a  member,  which  would  be  to  himself 
and  another;  tbat  the  plaintiff  was  entitled  to 
recover  the  avails  of  the  sales  of  the  partner- 
ship.   Martin  v.  Houlton,  8  N.  U.  S04. 

For  the  purpose  of  obtaining  credit  with  a 
firm,  a  person  was  In  the  habit  of  depositing 
notes  drawn  by  different  persons  with  the  firm, 
under  an  agreement  tbat  when  goods  to  the 
amount  of  the  notes  were  delivered  to  the  firm 
the  notes  were  to  be  snrrendered.  The  person 
bad  deposited  a  quantity  of  good*  with  tbe  de- 
ferdant,  and  on  the  day  of  bis  aBSlgnment  bis 
assignees  sent  to  demand  the  notes.  One  of 
the  members  of  the  firm  was  also  a  member  of 
another  firm  which  had  a  legal  claim  against 
tbe  assignor  for  more  than  tbe  amount  of  the 
notes,  and  upon  tbe  demand  being  made  upon 
bim  he  claimed  to  apply  the  notes  to  aatfsfy 
the  Indebtedness  to  his  other  firm,  and  refused 
to  deliver  tbem  up.  It  was  beld  that  the  firm 
as  such,  and  both  members  of  it.  were  all  liable 
In  trover  for  tbe  oonverslon  of  the  note.  Nlsbet 
V.  Patton,  4  Itawle,  120,  26  Am.  Dee.  122. 

Where  property  Is  taken  upon  a  void  Judg- 
ment an  action  of  trover  will  lie  for  Its  con- 
version, against  the  Judgment  creditors.  Aod 
where  tbe  property  was  received  by  the  firm, 
one  of  whom  declined  to  do  anything  about  It, 
and  tbe  other  refused  to  give  it  up,  both  mem- 
berb  of  tbe  firm  are  liable.  Whatever  one  part- 
ner does  in  tbe  collection  of  a  firm  debt  Is  pre- 
tniinpttvely  done  witb  the  other's  eonesnt.  Bolfe 
T.  Dodhiy,  68  Uich.  208,  24  N.  W.  657. 
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-case,  howeverj  no  ruling  as  to  how  a  suit 
for  such  vronj^ul  ooaveraion  should  be 
brought, — ^whether  againat  the  partuership 
AS  such,  or  against  the  individuals  compos- 
ing the  same.  The  only  cases  to  which  our 
Attention  has  been  called  in  wluch  the  part- 
nership aa  such  was  mied  for  a  tort  are  the 
cases  of  Marks  v.  Mastinga,  101  Ala.  16S,  13 
■So.  207,  and  Kirk  t.  Garrett,  84  Md.  383,  35 
Atl.  1080.  In  the  former  it  was  held,  "A 
partner  is  not  liable  for  a  malicious  prose- 
-eution  instituted  liy  his  copartner  on  a 
-cbai^  of  larceny  of  partnership  property, 
unless  he  advises  or  directs  it,  or  partid- 
jiates  therein,  and  then  only  ijt  Ma  individ- 
ual capacity."  In  the  latter  case  it  was  held 
that  under  the  facta  of  that  case  the  firm 
was  not  liable,  but  the  judge  who  wrote  the 
'Opinion  recognized  that  there  were  cases  in 
wbicli  it  migut  be  held  liable  for  the  torts  of 

W'bere,  upon  an  ezecatlon  In  favor  of  the 
members  of  a  partnership  against  a  third  per- 
-Mon,  a  levy  Is  made  by  the  direction  of  one  of 
the  partners  upon  the  property  of  the  plaintiff, 
tbe  latter  may  maintain  an  action  against  the 
-partnership  and  the  members  thereof,  nnder  the 
.rule  that  partners  are  liable  tn  toUdo  Cor  tbe 
tort  of  one.  If  the  tort  ll  committed  by  him  as 
the  partner  and  In  the  course  of  the  partnership 
hnsiness.  Loomts  v.  Barker,  60  lil.  3G0 :  Bane 
V.  Detrick,  52  111.  20. 

Where  a  constable  deputized  In  the  service  of 
An  execution  la  favor  of  a  firm  levies  npon  prop- 
■erty  of  a  third  person  with  the  assent  of  one  of 
two  partners  as  to  what  he  Is  doing,  his  act 
-binds  rhem  both,  and,  being  wrongful,  the  firm 
jimd  each  member  thereof  is  liable  to  the  party 
injured  for  the  amount-  What  either  partner 
•does  In  the  collection  of  apartnershipdcbtlspre- 
sumptlvely  done  with  the  sanction  of  the  other. 
Vanderburgh  v.  Bassett,  4  Minn.  242.  Gil.  171. 

In  this  c-use  tbe  other  Judgment  creditor  was 
■«ibscQt  in  another  state.  On  the  qnestlon  as  to 
bis  liability,  it  was  held  that  tbe  matter  re- 
lated to  the  biuiluess  of  the  partnership,  and 
that  tbe  other  partner,  though  absent  from  the 
«tate,  would  be  presumed  to  have  given  the  re- 
Aainlnc  partner  full  power  to  transact  all  busi- 
4ieas  pertaining  to  the  partnership,  and  was 
therefore  liable  for  any  conversion  of  property 
hj  him. 

Goods  of  tbe  plaintiff  were  wrongfully  seized 
-upon  an  attachment  in  a  suit  In  favor  of  a  Onn, 
which  suit  was  Instituted  by  one  of  tbe  mem- 
bers for  tbe  collection  of  a  debt  due  the  firm. 
The  only  evidence  of  authority  tor,  or  sanetloo 
-of.  the  seizure  by  tbe  other  partner  wa*  the 
Institution  of  the  suit  by  the  one  first  men- 
tioned, and  tbe  direction  given  by  him  to  the 
-sheriff  to  levy  the  attachment  on  the  property 
In  question.  The  right  of  one  partner  In  a  mer- 
cantile firm  without  consulting  his  copartners 
to  sue  In  the  name  of  all  the  copartners  for  a 
debt  due  tbe  firm,  either  In  an  ordinary  action 
-or  one  In  attachment,  cannot  be  questioned,  and 
It  Is  a  logical  conclusion,  well  established  by 
the  authorities,  that  all  the  copartners  are  lia- 
ble to  anyone  whose  goods  have  been  wrongfully 
seized  under  such  attachment  by  the  direction 
•of  Tbe  partner  Instltnthis  the  snlt.  Knlm  v. 
Well.  78  Mo.  218. 

If  the  wrongful  delivery  of  goods  to  a  third 
person  while  In  the  custody  of  a  partnership  Is 
AO  act  done  within  the  scope  of  a  partnership 
bnalness,  though  made  by  a  single  member  of 
the  firm  without  the  knowledfle  or  consent  of 
the  other  members  of  the  Arm,  It  renders  all 
•of  tbe  etvsrtners,  or  the  firm,  liable  In  trover 
.dl  L.  R.  A. 


its  members.  See  page  410,  84  Md.,  and 
page  1003,  3o  Atl.  While  the  prosecution 
of  a  person  for  a  oriminaL  offense  might  not 
be  within  the  scope  of  a  mercantile  partner- 
ship, even  though  such  offense  consisted  of  a 
larceny  of  the  partuership  property,  as  was 
held  in  the  Alabauia  Case,  supi-a,  still  it 
would  seem  that  any  proceeding  authorized 
by  law  for  the  purpose  of  reclaiming  prop- 
erty of  the  partnership  which  had  beenstolen 
would  be  within  the  scope  of  the  partnership 
busiuess,  and  each  part^ier  would  be  author- 
ized to  use  such  remedies  as  the  law  gave 
for  that  purpose;  and  if  these  remedies  were 
pursued  maliciously  and  without  probable 
cause,  and  a  prosecution  for  a  public  offenst: 
reitulted  therefrom,  the  partnership  as  such 
would  be  liable  in  an  action  of  malicious 
prosecution.  But,  be  this  aa  it  may,  it  is 
not  necessary  for  ua  to  decide  this  question 

fur  a  couveraiOD  of  the  goods.  Each  partner 
being  au  agent  of  the  firm,  it  is  liable  for  his 
torts  committed  within  the  scope  of  his  agency, 
although  Ignorant  of  his  acts.  Uobbs  v.  Chi- 
cago Packing  ft  Provision  Co.  OS  Ga.  676,  68 
Am.  Rep.  320,  2D  S.  B.  584. 

A  member  of  a  firm  was  a  deputy  collector  of 
Internal  revenue  of  tbe  United  States,  and 
had  given  a  bond  to  tbe  collector  for  the  faith- 
ful discharge  of  duty  and  tbe  accounting  of 
moneys  received  by  him.  He  converted  govern- 
ment moneys  received  by  him  to  tbe  use  of 
the  firm  with  the  knowle^e  and  concurrence  of 
his  copartner.  The  firm  becoming  Insolvent,  be 
and  his  copartner  executed  their  Joint  obUga- 
t'on  to  Indemnify  the  defendants  as  sureties 
on  his  official  bond.  The  bond  contained  a  war- 
rant of  attorney  for  the  confession  of  judgment 
annexed.  Jud^ent  was  confessed  npon  tbe 
bond  and  execution  Issued,  under  which  tbe  part- 
nership goods  were  levied  upon  and  sold. 
Plaintiffs  were  contract  creditors  of  tbe  firm. 
It  was  held  that  the  money  used  which  was  In 
tbe  hands  of  the  partner  who  was  deputy  col- 
lector, was  In  bis  hands  as  the  mere  agent  of 
tbe  collector  of  Internal  revenue,  wbose  money 
it  was.  It  was  a  trust  fund,  and.  having  been 
used  by  bim  In  the  business  of  tbe  firm  with  the 
I  knowledge  and  concurrence  of  his  partner,  tbe 
firm  was  liable  for  his  wrongful  conversion  of 
It  to  that  purpose,  and  the  sureties  on  the  of- 
ficial bond  were  entitled  to  equitable  subrogation 
to  all  the  rights  of  the  persons  entitled  to  the 
trust  funds,  against  the  firm  and  tbe  members 
thereof,  for  tbe  misappropriation  of  tbe  deputy 
collector.    Wliarton  v.  Clements,  3  Del.  Ch.  201). 

A  person  was  a  member  of  a  firm  in  Cincin- 
nati, and  also  of  another  firm  in  the  city  of 
New  Vork.  He  became  possessed  of  bonds  Is- 
sued by  the  plaintiff's  company  which  were 
void  in  bis  bands  and  in  the  bands  of  bis  firm 
under  the  statute  of  Ubio,  be  being  a  director 
(.r  the  company,  and  had  purchased  tbem  for 
less  than  their  par  value,  which  was  prohibited 
by  that  statute.  Subsequently  the  Ohio  firm, 
being  Indebted  to  the  New  York  firm  on  account 
of  stock  purchased  and  advances  made,  sent  to 
it  the  bonds  to  be  beld  us  collateral  security  for 
the  payment  of  such  debt.  In  an  action  by  the 
railroad  company  against  the  members  of  the 
New  York  firm  to  recover  damages  for  wrongful 
conversion  of  the  tKtnds,  It  was  held  that,  as 
their  partner  In  Cincinnati  had  actual  knowl- 
edge of  the  defective  title  of  the  Cincinnati  firm 
to  the  bonds,  his  partners  In  the  New  York 
firm  were  chargeable  with  eonstnit^lve  knowl- 
edge  thereof,  and  acq,jj«^^^^^l@,rj^f^ 
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in  the  present  case;  for  tbe  allegations  of 
the  petition  are  clear  and  distinct  that  every 
act  that  was  done  by  the  partner  who  sued 
out  tlie  search  warrant  was  authorized  and 
directed  by  each  ami  every  other  member  of 
the  firm,  acting  La  behalf  of  the  partnership. 
Treating  the  partnership  as  a  l^al  entity 
and  ati  a  quasi  person,  as  we  are  not  only 
authorized,  but  bound,  to  do,  following  the 
decision  in  Di-uckei^  v.  Wcllhouae,  82  Ga.  12f), 
2  L.  R.  A.  328,  8  S.  E.  40,  we  have  no  hesi- 
tancy in  hblding  that  under  the  allegations 
of  the  petition  an  action  for  malicious  proee- 
cution  was  maintainable  against  the  Citi- 
zens' Banking  Company  as  a  partnership, 
and  that  the  plaintiff  is  entitled,  under  his 
allegations,  to  recover  a  judgmrait  which 
will  bind  partnership  assets. 

While  tlie  decision  in  the  case  of  Ozhorn 
V.  Woolviortht  10(1  Oa.  459,  32  S.  E.  581,  is 


the  bonds  than  their  pledgeor  bad.  Uarietta 
ScC.VL.  Co.  V.  Mowry,  28  Hun.  79. 

A  guardian  sent  money  ot  her  ward  to  a  per- 
■on  to  invest.  He  Invested  it  In  a  bond,  and 
afterward  formed  a  partnership  with  the  other 
defendant  and  carried  the  bond  Into  the  firm  as 
an  asset  there ;  and  It  was  used  as  collateral 
security  for  the  firm  In  a  bank  from  which  they 
were  borrowing,  (le  did  not  communicate  to 
his  partner  that  he  had  no  title  to  It.  It  was 
held  that  bis  knowledge  bound  the  Brm  of  which 
he  was  a  partner,  and  the  firm  was  liable  to  the 
plaintiff  BB  guardian  for  the  conversion  of  it 
Cunningham  v.  Woodbridge,  76  Ga.  302. 

The  treasurer  of  a  city  was  a  member  of  a 
firm.  With  the  fall  knowledge  and  consent  of 
his  partners  he  deposited  tbe  money  of  tbe  city 
In  a  bank  to  the  credit  of  tbe  firm,  and  not 
separate  from  their  other  money  in  tbe  tuink. 
He  also  mixed  the  money  of  the  city  with  tbe 
money  of  the  firm  In  the  cash  drawer  at  their 
mill.  It  was  held  that  the  firm  was  liable  for 
a  conversion  of  the  money.'  Pnndmann  v. 
Bchoenlch.  144  Mo.  149,  40  B.  W.  1112 ;  WItcher 
V.  Brewer,  49  Aia.  119. 

A  person  employed  one  member  of  a  firm 
ot  stockbrokers  as  bis  agent  and  attorney  to 
attend  to  sume  parts  of  his  business,  and  In- 
trusted to  him  Individually,  for  safe  keeping, 
large  amounts  of  stocks  and  securities  which 
he  kept  lu  a  tin  box  of  which  he  retained  tbe 
key,  the  box  being  deposited  in  a  sate  of  tbe 
office  of  the  firm  to  which  both  the  partners 
had  access.  The  same  person  also  kept  a  de- 
posit account  with  a  bank,  and  the  same  partner 
individually  acted  as  bis  attorney  in  drawing 
out  moneys  from  this  account  upon  checks 
signed  by  him  In  the  name  of  the  owner.  Tbis 
part  of  the  business  waa  done  by  him  for  the 
owner  under  a  power  of  attorney  executed  be- 
fore tlie  formation  of  the  firm.  Tbe  partner, 
tlins  constltated  attorney,  without  the  knowl- 
edge of  bis  principal,  from  time  to  time  drew 
checks  In  the  name  of  the  latter  against  this 
bank  account,  and  deposited  said  checks  to  the 
credit  of  the  Arm  in  the  same  bank  where  the 
firm  also  kept  their  bank  account.  These 
transactions  were  wholly  without  the  knowledge 
of  his  partner.  Ue  also,  without  the  knowledge 
or  consent  of  the  owner  or  of  his  partner,  sold 
and  disposed  of  some  of  tbe  stocks  and  securi- 
ties In  his  possession,  and  deposited  the  pro- 
ceeds, paid  them  Into  the  bank  account  of  the 
Arm,  and  used  others  of  these  stocks  and  securi- 
ties by  hypothecating  them  with  the  bank  with 
which  tbe  firm  did  business,  and  where  the  ac- 
count of  the  party  for  whom  he  was  acting  was 
kept  as  aforesaid.  The  firm  afterwards  failed 
fil  L.  K.  A. 


apparently  in  conflict  withwhatisnowruled,. 
upon  a  close  examination  of  that  case  it  will 
be  found  that  it  waa,  upon  its  facts,  cor- 
rectly decided ;  and,  when  it  is  thus  confined^ 
it  is  not  only  not  in  conflict  with  the  pre»- 
bnt  ruling,  but  it  is,  rather^  in  line  there- 
witli.  In  tiiat  case  it  was  sought  to  hold  a. 
pai'tnership  liable  for  slanderoas  words  ut- 
tered by  one  of  the  partners,  upon  tw» 
grounds:  First,  because  tbe  words  were  ut- 
tered in  a  transaction  within  the  scope  of 
the  partnership  business;  and,  second,  that 
the  other  partner,  after  the  slanderous  words 
were  uttered,  had  raUfled  the  same.   It  was 

ftroperly  held  that  the  partnership  was  not 
lable  upon  either  ground.  If  a  corporatiott 
is  not  liable  for  a  slander  uttered  by  its 
agent,  although  in  n  transaction  within  the 
scope  of  his  agency,  unless  the  corporation 
directed  the  speaking  of  the  very  words  com- 

and  went  Into  bankruptcy.   It  was  held  that 

the  value  of  the  stocks  thus  sold  by  the  Individ- 
ual member  of  the  firm,  and  tbe  amount  of 
the  checks  that  he  bad  drawn  to  the  order  of 
the  firtn.  and  which  all  went  to  the  Arm's  ac- 
count and  beneSt,  were  provable  as  claim* 
against  the  partnership  estate  In  bankruptcy : 
that  the  Arm  as  such  was  liable  for  tbe  con- 
version of  both  the  stocks  and  the  money,  not- 
withstanding the  other  partner  bad  no  knowl- 
edge of  the  acts  constituting  such  conversion. 
A  further  reason  Is  given  In  this  case  that  the 
firm  was  liable  because  the  partnership  had  the 
benefit  of  the  wrongful  act  of  the  Individual 
partner.    Ra  Eetcbum,  1  Fed.  Rep.  815. 

Plalntlir.  being  In  possession  of  a  stock  of 
goods,  on  account  of  domestic  and  other 
troubles  left  the  same  In  possession  of  a  thlnl 
person,  and  nent  away  end  did  not  return.  One 
of  the  defendants,  members  of  a  partnership 
who  had  dealings  with  the  plaintiff,  came  to 
his  store,  took  possession  of  the  goods  under  a 
claim  that  plaintiff  owed  the  partnership.  soIA 
some  of  them  at  retail  "aa  though  he  belonged 
there,"  and  finally  sold  the  balance  to  the  third 
person  whom  plaintiff  had  left  In  charge,  and 
took  his  notes.  He  reported  all  his  doings  to 
his  partner.  It  was  held  that  the  partners  were 
liable  In  an  action  of  trover,  and  might  be  sued 
in  such  an  action,  although  there  was  no  Joint 
conversion  in  fact;  that  a  Joint  conversion  may 
be  Implied  In  law  by  the  consent  of  a  partner 
to  the  acts  of  his  copartner.  Bane  v.  Detrick. 
62  III.  19. 

Where  It  appeared  that  certain  oxen  were  re- 
plevied from  tbe  barn  of  a  memt>er  of  a  part- 
nership of  which  the  defendant  was  also  a  mem- 
ber, and  the  defendant  testified  that  all  he  did 
In  relation  to  the  taking  of  tbe  oxen  was  as  a 
member  of  the  partnership  which  owned  the 
oxen,  end  that  he  and  the  memt>er  mentioned 
took  tbe  oxen  and  drove  them  a  certain  dis- 
tance when  he  got  out  and  the  other  member 
drove  them  Into  his  bam.  It  was  held  that  re- 
plevin Is  an  action  of  tort;  that  in  tort  as  a 
general  rule  the  action  may  be  brought  agalnat 
one  or  ail  of  the  tortfeasors.  Replevin  mnst 
be  brought  against  a  person  having  possession 
of  the  property  replevied.  The  possession  of 
the  servant  Is  tbe  possession  of  tbe  master. 
The  action  may  be  maintained  agalnat  the  own- 
er when  in  possession  of  the  servant.  A  serv- 
ant or  depositor  has  no  such  property  as  will 
support  this  action,  his  possession  being  that 
of  the  master  or  bailor.  If  one  of  several 
partners  acts  be  Is  coneldered  in  tbia  insiance 
as  the  servant  of  the  rest.  The  tort  Is  leoked 
upon  as  the  Johit  f||gffi9^i^@9[QlM 


1900. 


Pagb  t,  GmziiiB'  BAKKisa  Oo« 


477 


pliUned  (tf  M  WM  held  in  Behre  t.  National 
^'mA  Begiatm-  Co.  100  Q%.  213,  27  S.  £.  986. 
it  would  seem,  upon  priiuupte,  that  a  part- 
nerahm  would  not  be  liable  for  a  slander  ut- 
tered by  one  of  its  agents,  even  though  that 
■agent  be  a  member  of  the  firm,  unlesa  all 
the  partnera  directed  the  speaking  of  the 
very  words  complained  of.  The  action  was 
therefore  not  maintainable  upon  the  flrst 
^ound.  While  one  may  render  hhnself  li- 
Able  by  ratifying  the  tort  of  another,  such 
liability  arises  only  whsra  tin  original  act 
was  done  in  the  Intnrast,  and  intended  to 
further  acme  purpose,  of  the  person  who  rat- 
ifies the  act  of  the  wrongdoer,  as  in  a  case 
wliere  property  of  which  the  ratifier  is  the 
■o^vner  is  seized,  and  thus  passes  into  the  pos- 
seiision  of  the  real  owner,  or  where  one,  in 
t>e)ialf  of  another,  without  authority  »tixe» 
property  in  which  the  other  has  no  interest. 


and  the  person  in  whose  interest  tiie  sdzura 
was  made  receives  the  property  thus  seized. 
See  Cooley,  Torts,  2d  ed.  p.  146.  It  is  hard 
to  conceive  how  this  principle  can  apply  to 
a  slander.  Uttering  without  authority  a 
slander  in  the  interest  of  another,  and  ap- 
proving or  ratifying  such  slander  for  the 
reason  it  was  so  uttered,  or  because  of  a  ben- 
efit supposed  to  arise  from  the  wrongful  act, 
are  transactions  which,  if  at  all  possible,  are 
beyond  legal  comprehension.  £ven  if  a 
slander  can,  in  contemplation  of  law,  be  ut- 
tered, without  authority,  in  the  interest  of 
another,  or  if  a  benefit  can  be  received  from 
a  slander  uttered  in  one's  behalf,  such  inter- 
est or  benefit  would  generally,  if  not  in  every 
case,  be  so  remote  that  a  legal  investigation 
should  not  be  entered  into  for  the  purpose 
of  oonnecting  the  interest  or  benefit  with  the 
slander.   The  headnote  and  the  language  of 


partners,  and  they  may  either  be  proceeded 
■against  in  a  body  or  one  amy  be  sued  alone. 
Howe  V.  Bhaw,  06  lie.  201. 

The  contention  of  the  defendant  was  that  be 
penonally  did  not  have  actaal  possession ;  and 
that,  as  replevin  must  be  brought  against  the 
pci'Bon  havlDg  posseislon  of  the  property  re- 
plevied, the  action  could  not  be  mslDtaiiied 
against  bim.  This,  to  be  sore,  was  an  action 
«f  replevin,  bat  trover  and  replevin  in  the  det- 
inet  arise  from  the  same  state  of  tacts. 

e.  Segligetiee. 

1.  When  other  member*  Udble. 

Where  a  slave  beloni^ng  to  the  plaintiff  was, 
t>7  a  contract  of  hiring,  to  work  on  the  boat 
•of  the  defendant  and  another,  who  were  part- 
DSrs.  while  she  was  plying  as  packet  between 
Mobile  sad  New  Orleans,  and  the  defendant, 
4n  violation  of  such  contract,  abandoned  such 
line  and  was  engaged  In  tbe  navigation  of  other 
■waters.  In  eoneeqneaee  «(  whleh,  or  wblle  en- 
gaged In  this  last-named  navigation,  the  slave 
was  drowned.  It  was  held  that  the  copartner  of 
-the  defendant  was  eqnally  liable  with  blm  for 
tbe  consequences  of  the  act.  and,  being  so  lla- 
t>le,  was  an  Incompetmt  witness  for  him,  when 
«aed  alone,  to  recover  damages  for  the  tort. 
Uyera  v.  Gilbert,  18  Ala.  467. 

Where  a  borne  Is  borrowed  by  one  partner  to 
t>e  used  In  and  about  the  Etartnersblp  basiDess, 
and  lost  by  bis  negligence  or  wrongful  act,  the 
-owner  may  maintain  an  action  against  the  part- 
aiershlp  for  the  loss  or  conversion.  Witcber  v. 
Brewer,  40  Ala.  119. 

Tbe  defendants  were  the  owners  of  a  coal 
nine,  and  plaintiff  was  nnployed  as  a  collier 
Thereto.  The  shaft,  by  reason  of  not  being 
sulSctently  lined,  was  In  an  unsafe  condition. 
At  the  trial  It  was  proved  that  one  of  the  de- 
fendants was  manager  of  the  mine,  and  that  It 
was  worked  under  his  personal  saperintendence, 
and  that  the  plaintiff  was  not  aware  of  the 
atate  of  the  shaft.  Tbe  plaintiff  was  Injured 
tiy  n  stone  falling  from  tbe  tfde  of  the  shaft  on 
Ills  head,  and  brought  this  action  for  the  In- 
Jnry.  A  verdict  for  the  plaintiff  was  sustained, 
-Crompton.  J.,  apon  the  doctrine  of  Asbworth 
T.  SUnwix.  SO  L.  J.  Q.  B.  N.  S.  188,  7  Jar.  N.  S. 
467,  4  L.  T.  H.  S.  85,  8  KL  A  Bl.  701,  tbat  If 
««ie  defendant  was  liable  for  personsl  negli- 
gence, his  partner,  the  other  defendant,  was  lia- 
ble also.  Meliors  v.  3baw,  1  Best  ft  8.  437.  80 
L.  J.  Q.  B.  N.  B.  833,  7  Jnr.  N.  B.  846. 

Tbe  principle  that  a  servant  sustaining  an 
Injorr  from  the  negligence  of  a  fellow  servant 
while  engaged  In  the  common  emplt^ment  caa- 
Al  L.  R.  A. 


not  recover  In  an  action  against  the  common 
master  does  not  exempt  from  liability  to  action 
a  master  who  hlmseU  takes  part  in  the  serv- 
ant's work,  and  by  so  doing  injures  the  serv> 

ant  throQgb  negligence. 

If  the  master  Is  a  member  of  the  partner- 
ship by  which  tbe  servant  Is  employed,  and 
the  work  in  which  he  so  takes  part  Is  within  the 
scope  of  the  common  ondertaklng  of  the  part- 
nenthlp,  his  copartners  are  Jointly  liable  with 
him  for  the  Injury  thus  caused  to  the  servant 
by  bis  negligence.  Asbworth  v.  Staawlx,  8  Bl. 
&  Kl.  701,  80  L.  J.  Q.  B.  H.  B.  183,  7  Jar.  N.  a 
467,  4  L.  T.  N.  8.  85. 

Defendants  were  proprietors  of  a  stage  coadl. 
Their  coach,  driven  by  one  of  the  partners, 
through  his  negligence  Injured  the  plaintiff. 
It  was  held  that  case  woald  lie  against  all  of 
tbe  defendants,  and  the  other  two  were  liable 
for  their  partner's  negllgrace.  Tbe  only  ob- 
jection tbat  seeou  to  liave  been  made  was  to 
the  form  of  the  action.  Uoreton  v.  Harden, 
4  Bam.  &  C.  223.  6  Dowl.  &  R.  27S. 

Defendants  were  sued  by  tbe  plaintiffs  as 
partners  In  a  stage-coacb  line  and  as  common 
carriers,  on  their  undertaking  to  carry  for  the 
plaintiffs  a  package  of  bank  notes,  wblcb  was 
lost  by  one  of  the  defendants,  the  partner  who 
had  charge  of  the  coach,  and  to  whom  the 
package  was  delivei'ed^  It  was  held  that,  by 
virtue  of  their  being  partners,  all  tbe  defend- 
ants were  liable  as  common  carriers,  and  that 
the  action  Is  technically  founded  on  tort,  al- 
though arising  out  of  the  contract.  Dwigbt  v. 
Brewster,  1  Pick.  50,  11  Am.  Dec.  183. 

Two  defendants  were  engaged  in  running  a 
line  of  stage  coaches  from  Barre  through  Hold- 
en  to  Worcester  and  back.  One  of  them  fur- 
nished horses,  coaches,  and  all  that  was  neces- 
sary to  run  the  line  from  Worcester  to  Holden, 
taking  as  his  share  tbe  fares  for  passengers 
received  over  tbat  portion  of  the  ilne,  and  the 
other  did  the  same  over  the  other  ilne  from 
IJolden  to  Barre.  They  hired  a  man  to  drive 
all  the  way  from  Barre  to  Worcester  for  a  cer- 
tain sum  per  month  and  perquisites.  A 
package  of  money  was  delivered  by  tbe  plaintiff 
to  this  driver  at  Barre  to  carry  to  Worcester, 
and  there  deliver  It.  The  driver  absconded 
without  delivering  It.  It  was  held  that,  for 
the  purposes  of  this  action,  the  defendants 
were  to  Iw  considered  partoers  over  tbe  whole 
Ilne,  and  were  liable  to  tbe  plalntllE  for  the 
amount  of  the  money.  Cobb  v.  AUmt,  14  Pick. 
289. 

Defendants  were  stevedores  and  copartners. 
Plaintiff  was  injured  either  by  tbe  negligence 
of  one  of  them,  or  liy  servants 
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Presiding  Justice  Lumpkin  in  the  opinion  in 
Ozbom  V.  Woolworth  must  be  taken  in  Uie 
light  of  the  queBtiona  then  under  ocnuidera^ 
tion,  ftnd  there  was  nothing  in  fhaX  case  to 
call  for  a  ruling  on  the  question  whether  a 
partnership  would  be  liable  for  a  tort  coni- 
mitted  by  one  of  its  members  under  tHe  di- 
rection and  express  authority  of  all  the  mem- 
bers. 

2.  As  it  was  distinctly  alleged  in  the  pe- 
tition that  the  partnership,  the  individuiil 
members  thereof,  and  Rogers,  the  sheriff,  con- 
federated and  conspirM  together  for  the 
purpose  of  injuring  the  plaintiff  in  institut- 
ing and  carrying  on  the  prosecution  which 
was  the  foundation  of  the  action,  there  was 
no  merit  in  a  demurrer  that  there  was  a 
misjoinder  of  parties  defendant.  Cheney 
V.  Pmcelt,  88  Ga.  029,  634,  15  8.  E.  750. 

3.  It  was  not  only  proper,  but  in  the  pres- 

flrm  while  under  the  superintendence  of  one 
partner  In  unloading  a  vessel  which  the  firm 
bad  contracted  to  unload.  The  other  defend- 
ant was  not  present  when  the  accident  hap- 
pened. The  court  charged  the  Jury  that  II  the; 
were  satisfied  that  the  defendants  were  copart- 
ners In  business,  and  as  such  were  Jolutlj  en- 
gaged In  discharging  the  vessel,  thej  were  both 
liable  In  this  action  for  the  Injary  suatalned 
by  the  plalutlff  through  the  negligence  of  one 
of  them,  though  one  of  the  defendants  was  not 
present  and  Cook  no  part  In  the  act  which 
caused  Che  iajurj.  The  plaintiff  had  a  ver- 
dict, and  exceptions  to  the  Instruction  were 
overruled.    Linton  v.  Hurley,  14  Gray,  IQl. 

A  journeyman  blacksmltli  was  engaged  In 
welding  Iron  in  tbe  shop  of  the  defendants, 
who  were  partners  as  business  blacksmltbs, 
when  one  of  them  standing  near  the  plaintiff 
middenly  and  without  warning  threw  what  Is 
called  "cherry  welding  compound"  a  mixture  of 
borax  and  Iron  flllngs  upon  the  surface  of  the 
Iron,  whereby  a  sputtering  flux  was  formed,  and 
one  of  the  liquid  particles  flew  Into  the  plain- 
tiff's eye  and  so  Injured  It  that  he  lost  the  sight. 
It  was  held  that  a  verdict  In  favor  of  the  plain- 
tiff would  not  be  disturbed,  and  that  an  excep- 
tion to  the  ruling  that  the  copartners  of  the 
member  of  the  Arm  could  be  held  liable  for  bis 
negligent  or  careless  act  was  not  well  taken. 
UcCarragher  v.  Oaskell,  42  Hon,  451. 

PlaintitTs  leg  having  been  brcAen.  b«  em- 
ployed a  Arm  of  physicians  and  surgeons  com- 
poBed  of  the  defendant  and  another  to  care  for 
and  treat  him  professionally.  The  other  part- 
Dcd  did  treat  blm  skilfully  and  well.  The  de- 
fendant also  attended  the  plaintiff,  and  per- 
formed his  duties  negligently  and  unskilfully, 
causing  the  injuries  complained  of.  In  an  ac- 
tion for  damages  occasioned  by  such  Injuries, 
against  the  defendant  alone,  the  court  sustained 
a  demurrer  to  the  complaint  on  the  ground  of 
defect  of  parties  defendant.  In  affirming  the 
order  suatalnlng  the  demurrer  the  supreme 
court  held  that  the  principle  running  through 
all  the  cases  is  that  where  the  action  is  main- 
tainable for  the  tort  simply,  without  refer- 
ence to  any  contract  between  the  parties,  the 
action  Is  one  of  tort  purely,  although  the  exist- 
ence of  a  contract  may  have  been  the  occasion, 
or  furnished  the  opportunity,  for  committing 
the  tort.  Where  the  action  Is  not  maintain- 
able without  pleading  and  proving  the  contract, 
where  the  gist  of  the  action  is  the  breach  of 
the  contract  either  by  malfeasance  or  nonfeas- 
ance, It  Is,  In  substance,  whatever  may  be  the 
form  oC  the  pleading,  an  action  on  the  contract, 
and  hence  all  persons  Jointly  liable  must  be 
01  L.  R.  A. 


ent  case  it  was  necessary,  so  far  as  the  lia- 
bility of  the  partnership  was  concerned,  that 
the  plaintiff  should  ulcne  that  the  prose- 
cution was  instituted  and  carried  on  in  fur- 
therance of  the  partnership's  interests;  ani) 
it  was  therefore  proper  that  the  plaintiff 
should  allege  exactly  in  what  way  uie  part- 
nership was  involved  in  the  matter  which 
was  the  foundation  of  the  prosecution. 
Those  portions  of  the  original  petition  relat- 
ing to  the  manner  in  which  Uw  partnership 
was  interested  in  the  prosecution  were  not 
subject  to  the  special  demurrers  filed  to  tli» 
same,  and  the  amendment  which  was  re- 
jected should  have  been  allowed  in  bo  far  a» 
it  related  to  this  matter. 

4.  Before  a  criminal  prosecution  will  give 
rise  to  a  cause  of  action  in  favor  of  the  per- 
son prosecuted,  against  the  prosecutor,  it 
must  not  only  appear  that  the  prosecution 

sued.  It  was  beld.  also,  that,  according  to  this 
test.  It  was  clear  that  this  was  an  action  on  the 
contract.  The  gist  and  gravamen  Is  the  breach 
of  the  terms,  which,  whether  express  or  Implied, 
were  that  these  physicians  and  surgeons  would 
treat  the  plaintiff  with  ordinary  professional 
skill  and  care.  It  would  have  been  ImpoWble 
for  the  plaintiff  to  state  his  cause  of  action 
without  alleging  that  the  contract  for  the  lia- 
bility of  defendant  aroae  solely  out  of  it,  and 
not  out  of  some  general  common-taw  duty  inde- 
pendent of  contract.  Whlttoker  v.  Collins,  34 
Minn.  280,  26  N.  W.  632. 

Where  two  or  more  physicians  are  practising 
their  profession  In  partnerBhtp,  reasonable  care, 
diligence,  and  akill  on  the  part  of  each  In  Che 
performance  of  their  duties  Is  guaranteed  by 
each  and  all  of  them ;  and  if  either  fails  to  ex- 
ercise such  reasonable  care,  diligence,  and  skill 
in  the  management  of  a  case  intrusted  to  hia 
care  and  resulting  In  damages  all  will  be  re- 
sponsible. Hyme  v.  Erwin,  23  S.  G.  226,  56 
Am.  Rep.  15. 

Several  railroad  corporations  associated  for 
common  purposes  forming  what  might  b» 
termed  a  partnership  of  corporations,  the  osso- 
clattcMi  being  unincorporated.  Their  common 
business  was  a  running  and  traffic  arrangement 
with  each  other,  and  having  a  sort  of  arrange- 
ment under  a  lease  or  contract  with  another 
railroad  company  owning  tracks  by  which  the 
trains  and  cars  of  the  association  were  per- 
mitted to  pass  over  such  tracks.  Defendant 
was  a  member  of  such  association.  Plaintiff's 
intestate  was  an  employee  thereof  as  a  switch- 
man stationed  at  the  tracks  before  mentlonad- 
Whlie  plalntlirs  Intestate  was  engaged  in  trans- 
ferring a  train  of  cars  from  the  tracks  ant} 
yard  of  the  defendant's  line  across  a  portion  of 
the  tracks  before  mentioned,  one  of  the  car* 
leaped  from  the  track  throwing  him  to  the 
ground,  and  the  ears  following  passed  over  him. 
killing  blm.  It  was  held  that  the  several  rail- 
road corporations  forming  the  aasociation  were 
Jointly  liable  to  the  plaintiff  for  the  death  of 
her  Intestate,  and  also  severally ;  and,  this  be- 
ing so,  this  action  could  be  maintained  sgalnet 
the  defendant  corporation  alone,  and  a  Judg- 
ment in  favor  of  the  plaintiff  was  affirmed. 
Wisconsin  C.  B.  Co.  v.  Ross,  142  III.  9.  31  N.  B. 
412. 

A  sloop  was  navigated  ander  a  verbal  agree> 
ment  between  the  managing  owner  and  the  cap- 
laln  on  condition  that  the  owner  should  have 
one  third  of  the  net  proBta  the  accounts  of 
which  were  to  be  rendered  to  him  by  the  captain 
from  time  to  time.  The  captain  was  at  liberty 
to  go  to  any  port,  and  take  or  ^Tiuw  anyflugik 
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waB  without  probable  cause,  and  that  dam- 
age ensued  therefrom,  but  it  must  also  ap- 
pear that  the  prosecution  was  malicious^ 
carried  on.  In  Bviift  t.  Witohard,  103  €ki. 
1U3.  2*}  S.  E.  762,  it  wag  held  that,  before  a 
criuiinni  prosecution  will  be  actionable, 
there  must  at  least  have  been  an  arrest  ami 
an  inquiry  before  a  committing  court.  The 
Code  declares  that  an  inquiry  before  a  com- 
mitting court  or  justice  of  the  peace 
amounts  to  »  prosecution.  Civil  Code,  9 
3849.  Where  a  ataxch  warrant  is  issued, 
and  under  authority  of  the  same  Uie  prem- 
ises of  the  person  named  therein  are 
seai'ched,  and  goods  seized  which  are  not  de- 
scribed in  the  affidavit,  and  the  person 
named  therein  is  arrested  and  carried  before 
a  justice  of  the  peace,  and,  after  the  prose- 
cutor is  allowed  a  reasonable  time  to  secure 
evidence,  he  fails  to  do  so,  and  in  open  court 

be  chose,  and  was  also  to  hire  and  pay  tbe 
crew  and  supply  the  stores,  the  mauaglns  owner 
having  no  control  over  the  veasel.  While  dis-. 
charging  the  cargo  nnder  a  charter  made  by  the 

captain  for  and  on  bebalf  of  the  owneb,  the  ves- 
■el,  through  the  negligence  of  the  captain,  broke 
loose  from  her  moorings,  aoddamagedthe  wharf 
of  the  piaintifT.  It  wae  held  that  both  were  re- 
sponsible to  the  public  for  the  negligence  ot  the 
captain,  and  therefore  both  were  liable  In  an 
action  by  the  plalotlfT.  Steel  v.  Lester,  L.  R. 
3  C.  P.  Dlv.  121.  47  L.  J.  C.  P.  N.  S.  43,  87  L. 
T.  N.  S.  642,  26  Week.  Rep.  212. 

The  act  of  negligence  of  one  firm  In  respect 
to  Its  own  business  will  not  bind  another  firm 
simply  because  a  member  of  the  former  Is  also 
one  of  the  latter.  Cobb  v.  Illinois  C.  R.  Co.  38 
Iowa,  601. 

S.  When  other  membm-B  not  liable. 

Where  two  persona  were  Joint  owners  of  a 
ahlp,  and  one  worked  the  ship,  defraying  all 
tbe  cxpenifes  and  taking  the  entire  management, 
and  took  two  thirds  of  the  gross  earnings ;  tbe 
other  did  nothing.  bmA  took  the  remaining  one 
tbird  of  tbe  gross  earnings, — It  was  held  that 
the  result  of  these  facts  was  that  the  former 
hired  tbe  sbare  of  the  latter  In  the  ship,  and 
was  not  the  partner  or  agent  of  the  latter  so 
as  to  render  tbe  latter  liable  In  an  action  for 
damages  caused  by  negligence  of  tbe  former. 
Bornard  v.  Aaron.  81  L.  J.  C.  F.  N.  &  3U. 

d.  FrMd. 
1.  OeMTol. 

By  the  assodatlon  of  partnership  each  num- 
ber of  the  Arm  holds  out  his  associate  to  be 

worthy  of  confidence  la  their  copartnership 
dealings,  and  the  firm  and  each  member  there- 
of Is  liable  la  an  action  of  fraud  for  the  dam- 
ages resulting  from  a  false  representation  by 
an  Individual  partner  as  to  tbe  solvency  and 
coDfldentlal  responBlbUIty  of  a  third  person  by 
means  of  which  an  innocent  party  is  indnced  to 
accept  the  note  of  such  third  person  In  payment 
of  goods  purchased  for  the  firm.  Hawkins  v. 
Api>leby,  2  Sandf.  421. 

In  Griswold  v.  Haven,  2S  N.  T.  596,  82  Am. 
Dec.  3S0,  Selden,  in  delivering  the  prevail- 
ing opinion,  stated  the  following  exception  to 
a  well-known  rule  and  axiom ;  Tbe  rule  that 
tbe  principal  Is  never  bound  by  the  act  of  hie 
agent,  pnlesa  he  has  In  reality  authorized  It,  or 
baa,  by  hl«  declarations  or  conduct,  given  to 
the  agent  the  semblance  of  authority  for  Ita 
performance ;  and  that  the  act  most  In  all  caaet 
fil  L.B.  A. 


announces  that  the  prosecution  cannot  make 
out  a  case  of  larceny  or  receiving  stolen 
goods  against  the  person  arrested,  and  asks 
that  an  order  be  entered  discharging  the  ac- 
cused from  custody,  and  restoring  to  him  the 
property  which  had  been  wrongfully  seized, 
a  prO&ccutioa  has  been  "carried  on,  within 
the  meaning  of  the  statute,  and,  if  the  same 
is  malicious  and  without  probable  cause, 
will  give  the  person  prosecuted  a  right  of  ac- 
tion against  those  who  instituted  and  car- 
ried it  on.  Especially  would  this  he  true- 
where  the  hearing  was  continued  from  day 
to  day,  and  pending  tbe  same  the  accused 
was  compelled,  in  order  to  obtain  his  liberty, 
to  give  a  bond  for  his  appearance  before  the 
magistrate  to  answer  tiie  charge  of  larceny. 

6.  The  Code  provides  that  the  prosecution 
must  be  ended  before  the  right  of  action  ac- 
crues.   Civil  Code,  S  3850.    When  the  at- 

be  brought  within  the  actual  or  apparent  pow- 
ers of  the  agent, — does  not  apply  where  the  act 
of  the  agent,  so  far  as  the  party  dealing  with, 
bim  has  any  means  of  discovering.  Is  within, 
the  power,  bat  where,  by  reason  of  some  fact 
known  to  the  agent  and  concealed  or  misrep- 
resented by  him  It  Id  reality  exceeds  bis  power. 

It  Is,  no  doubt,  strictly  trne  that  a  man  can 
no  more  enlarge,  than  he  can  create,  a  power, 
by  any  representation  which  he  can  make.  But 
the  answer  la  that,  In  tbe  case  supposed,  and 
otberu  of  that  class,  tbe  fact  represented  forma 
no  part  of  the  power  Itself.  The  precise  extent 
of  the  power  admits  of  no  donbt.  It  la  known, 
to  all  the  parties  coa<:erned.  But  there  Is  a 
fact  dehors  the  power,  well  known  to  tbe  agent 
but  misrepresented  by  bim,  which  prevents  hla 
having  a  right  to  act.  Who,  In  Justice,  should 
be  responsible  for  this  fraud  of  tbe  agent? 
Where  one  of  two  Innocent  parties  must  suffer 
from  the  frand  or  misconduct  of  a  third,  be 
who  has  reposed  a  trust  and  confidence  In  tbe 
fraudulent  agent  ought  to  bear  the  loss.  Hem 
V.  Nichols,  1  Salk.  289. 

One  of  the  members  of  a  firm  engaged  In  tbe- 
business  of  receiving  and  storing  grain  for  com- 
pensation Issued  In  tbe  name  of  tbe  firm  cer- 
tain store-house  receipts  representing  that  the 
firm  had  received  In  storage  on  account  of  tbe 
person  to  whom  and  In  whose  name  they  were 
Issued  grain  to  the  gross  value  of  $3,000. 
I'lalntlffs  loaned  to  such  person  upon  the  re- 
ceipts and  upon  tbe  credit  of  the  grain  |4,S65_ 
and  took  a  transfer  and  asslgnmeat  of  the  re- 
ceipts ;  and  thereafter  demanded  tbe  grain  f rom. 
the  defendant,  who  refused  to  deliver  It.  As  a 
matter  of  fact  there  never  was  any  such  graln- 
lu  the  store-house  of  the  defendant,  and  the 
firm  had  never  received  It.  The  prayer  for 
Judgment  lo  the  complaint  was  that  the  grain 
be  delivered  to  the  plaintiff,  and  for  damages 
for  refusal  to  deliver,  or  for  Judgment  for  the 
value  of  the  grain  and  for  damages,  or  for  sncb 
other  and  furiher  Judgment,  etc.  The  plaintiff 
bad  a  verdict  at  the  circuit  tor  the  amount  of 
the  advances,  with  Interest.  Dpon  appeal,  tlie 
general  term  of  the  supreme  court  ordered  a 
new  trial,  and,  on  an  appeal  from  that  order, 
the  court  of  appeals  reversed  the  same,  and  or- 
dered flnal  Judgment  for  the  plaintiff  upon  the 
verdict.  Three  Judges  dissented  upon  the 
ground  tliat  neither  replevin  In  tbe  detlnet,  nor 
trover,  could  be  maintained  as  to  property 
which  never  had  an  existence.  Griswold  v. 
Haven,  26  N.  Y.  595,  82  Am.  Dec.  380. 

One  of  the  members  of  a  firm  of  commission, 
merchants  had  been  selling  goods  of^the  plain- 
tiffa   The  plaintiff.  ha<^  b^^^n^^g;[^ 
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tOTixey*  represeuting  the  proaecution  an- 
nouaced  in  open  court  that  they  had  no  evi- 
dence to  offer  a^piinst  the  accused,  and  pro- 
■cured  on  order  dismissing  the  warrant  and 
•diseharsing  the  accused  from  custody,  and 
no  further  action  was  ever  taken  thereon, 
the  prosecution  was  at  an  end,  within  the 
meaning  of  the  law.  See,  in  this  connection, 
Woodruff  V.  Woodruff,  22  Ga.  237 ;  Horn  v. 
Sims,  92  Ga.  421,  17  S.  E.  670.  The  ruling 
in  Hartshorn  T.  8mith,  104  Ga.  235,  30  S.  E. 
660,  does  not  Cfmflict  with  this.  It  was 
there  held  tliat,  though  one  arrested  upon  a 
•criminal  warrant  be  discharged,  the  prose- 
cution would  not  be  at  an  end,  if  the  prose- 
•cutor  with  due  diligence  follows  up  and  car- 
ries on  the  prosecution  in  a  court  having  ju- 
riwlictioD  to  trv  the  case  upon  its  merits; 
this,  in  effect,  being  a  conUnuation  of  the 
■original  prosecution.   In  the  present  cue 

loanlDg  thetr  notes  to  the  Arm  In  tbe  transac- 
tion of  their  baslness  with  each  other,  and  of 
remitting  the  monej.  The  defendants  took  care 
of  these  ootea,  takinc  up  the  same  at  maturity 
■out  of  the  proceeds  of  the  property  consigned 
■and  with  money  remitted  by  tbe  plaintltCs,  and 
In  such  tranaactlODH  the  plaintiffs  were  credited 
with  the  notes,  with  the  proceeds  of  property, 
«nd  with  money  remitted,  and  were  charged 
with  amounts  paid  to  tain  op  the  notes.  In 
1S7B  tbe  plaintiffs,  at  the  request  of  the  defend- 
■ants,  (urnlBhed  tbem  four  promissory  notes  ag- 
grogatlng  something  over  11,700,  and  payable 
-on  different  days  Id  Febraary  of  that  year,  at 
the  office  of  the  defendants  In  the  city  of  New 
York,  to  tbe  order  of  plaintiffs,  and  Indorsed 
<bj  tbem.  Thereafter  one  of  the  defendants 
represented  to  plaintiffs  that  bis  Arm  bad  not 
'Used,  and  could  not  use,  its  notes  because  they 
were  made  payable  at  their  office,  and  requested 
platntiiTs  to  lend  tbem  four  other  notes  of  tbe 
same  nmoant  payable  at  a  national  bank  in 
New  York,  to  be  used  in  place  of  the  notes  dated 
In  February.  There  was  evidence  tending  to 
prove  that  the  plaintiffs,  relying  on  tbe  repre- 
sentation that  the  February  notes  had  not  l>een 
used,  issued  and  delivered  to  tbe  defendants 
fuur  other  promissory  notes  dated  on  different 
^ays  In  March,  payable  four  months  after  date 
to  I  heir  own  order  at  the  Metropolitan  National 
Bank  In  New  York.  At  the  time  tbe  defendants 
requested  to  be  furnished  with  tbe  last-des- 
cribed notes  they  hsd  in  fact  discounted,  and 
put  In  circulation,  the  February  notes,  which 
the  plaintiffs,  as  makers  and  Indorsera,  were 
compelled  to  pay  to  the  holders.  When  the  in- 
dividual partner  applied  for  the  Harcb  notes, 
the  defendants  knew  that  they  were  Insolvent, 
but  that  fact  was  not  known  to  the  plaintiffs. 
Tbe  plaintiffs  were  compelled  to  pay  on  the  ac- 
-count  of  the  March  notes  tbe  principal  and  In- 
terest, the  amount  of  the  same  for  which  they 
obtained  judgment  In  the  court  below.  There- 
after the  defendants  were  discharged  In  bank- 
ruptcy. Tbe  bankrupt  taw  provided  that  there 
fihould  be  excepted  from  tbe  operation  of  the 
dlarharge  any  debt  created  by  the  "fraud  or 
eml>«>zElement  of  a  bankrupt."  It  was  held  that 
the  fraud  of  tbe  Individual  partner,  coupled 
with  the  knowledge  of  the  members  of  the  firm 
that  they  were  Insolvent  when  the  March  notes 
were  used,  consLltutcd  such  fraud  on  tbe  part 
•of  the  partnership  and  all  Its  members  as  to 
bar  It  aod  tbem  within  tbe  provision  of  tbe 
cxroptlon  referred  to,  and  that  tbe  discharge 
'was  Inoperative  as  against  the  plaintiffs,  and 
the  judgment  of  tbe  court  of  appeals  was  af- 
lirmed.  Strang  t.  Bradner,  114  U.  8.  666,  29 
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no  further  action  was  tafcoi  by  tlw  prosecu- 
tors after  the  warrant  wan  dimiisaed  by  tht 

magistrate. 

6.  If  a  partnership  is  liable  to  be  sued  as 
such  for  a  malicious  prosecution,  it  will  also 
be  liable  to  be  sued  In  the  same  manner, 
under  ftimilar  circumstances,  for  a  malicious 
arrest,  as  the  two  causes  of  action  are  of  a 
kindred  nature.  Causes  of  action  for  ma- 
licious prosecution,  malicious  arrest,  and 
false  impriBOnraeut,  all  sounding  in  tort, 
may  be  joined  in  Uie  same  action,  when  the 
plaintiff  and  defendants  in  each  cause  of  ac- 
tion thus  joined  are  IdenticaL  Civil  Code, 
M944. 

7.  The  warrant  upon  which  the  accused 
was  arrested  was  neither  defective  nor  void. 
The  affidavit  complied  with  the  law,  which 
declares  that  a  search  warrant  should  not  is- 
sue except  upon  probable  cause,  supported 

L.  ed.  248,  S  Sup.  Ct.  Rep.  103S,  Affirming 
Bradner  v.  Strang,  89  N.  Y.  290. 

One  of  tbe  members  of  a  firm  had  obtained 
from  the  plaintllb  a  relsase  of  their  claim  on 
{Myment  of  SSi  cents  on  a  dollar.  In  an  action 
to  recover  the  balance  this  release  was  pleaded 
In  bar.  Tbe  proof  showed  that  tbe  release  was 
obtained  by  means  of  representations  on  tbe 
part  of  th«  defendant  that  the  affairs  of  tbe 
partnership  were  In  bad  condition,  and  that  that 
was  all  that  they  conld  possibly  pay.  The 
plaintiff,  having  alleged  that  the  release  was  ob- 
tained by  fraud  and  misrepresentation,  of- 
fered to  prove  by  a  slater  of  tiie  other  partner 
that  he,  being  Informed  of  the  alleged  settle- 
ment by  tbe  defendant  witb  tbe  plaintiffs  at  33 
cents  on  tbe  dollar,  which  Information  be  had 
received  during  the  continuance  of  the  part- 
nership, said  to  the  witness  that  the  firm  had 
at  the  time  of  the  alleged  settlement  funds  suf- 
ficient to  have  paid  the  debt  due  to  the  plain- 
tiffs In  full,  which  funds  were  at  tbe  time  of  the 
settlement  In  the  hands  of  the  defendant  as 
IlQoldating  partner;  the  defendant  not  being 
present  at  tbe  time  when  the  other  partner 
made  said  declaratlona  The  court  refused  to 
admit  the  declaratlona,  and  did  not  admit  the 
same  to  go  to  the  jury,  to  which  refusal  and 
nonadmlsBlon  of  said  evidence  the  plaintiffs  ex- 
cepted and  appealed,  llie  conrt  held  that,  ac- 
cording to  the  establlsbed  and  acknowledged 
doctrine  of  tbe  common  iaw,  an  Innocent  part- 
ner la  constmetlTely  responsible  tor  the  fraudu- 
lent acts  of  his  copartner  when  those  acts  are 
committed  within  tbe  rai^  and  scope  of  tbe 
partnership  transactions :  that  tbe  fraud  al- 
leged to  have  been  practised  la  this  case  by  the 
appellee  as  the  means  of  procuring  tbe  release 
was  connected  with  the  partnership  transac- 
tion and  employed  by  him  aa  a  false  pretense 
to  obtain  a  paper  In  the  execution  of  which  tbe 
firm  was  interested ;  that  It  was  strictly  within 
the  scope  of  hiri  authority;  that  tbe  declara- 
tions of  the  other  partner  to  show  the  untruth 
of  the  defendant's  representations  were  admis- 
sible In  evidence ;  and  thst  the  court  below 
erred  In  rejecting  them ;  and  tbe  Judgment  was 
reversed.    Doremus  v.  UcConnlck.  7  QUI,  49. 

The  plaintiff  was  Intimately  acquainted  with 
the  senior  partner  of  a  firm,  and  consulted  him 
as  to  her  money  mattera,  and,  through  him.  em- 
ployed bis  firm  to  Invest  her  moneya.  By  a 
marriage  settlement  this  senior  partner  and  an- 
other were  made  trustees,  and  certain  bonds 
and  other  property  deposited  with  him  In  trust 
to  pay  the  Income  to  tbe  plaintiff.  Independent 
of  her  Intended  buaband,  etc.  The  senior  part- 
aer  Cell  into  pecuniary  dlfflcnUlss,  and  applied 
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tir  oath,  partienlarly  describing  the  plaoe  or 
places  to  be  searched,  and  the  person  or  per- 
sons to  be  seized.  Penal  Code,  1243  et 
•»8g.  Such  being  the  ease,  IJie  imprisonment 
resulting  from  an  arrest  under  a  warrant 
thus  issued  was  not  a  false  imprisonment. 
In  Joiner  r.  Ocean  8.  B.  Co.  80  Oa.  238,  12 
&  £.  381.  it  was  held  that  "when  a  war- 
nuit  is  rq^Iar  and  properly  sued  out,  and 
the  prisoner  has  been  properly  and  Ic^lly 
arrested  under  it,  the  imprisonment  cannot 
t>e  false."  In  the  opinion  Mr.  Justice  Bland- 
ford  says:  "Where  the  arrest  is  by  valid 
process,  regularly  sued  out,  action  for  mali- 
cious prosecution  is  the  only  remedy;"  cit- 
ing UetooH  V.  Diokmm,  03  Ga.  082,  30  Am. 
Bep.  128;  Rilfy  t.  Johntton,  13  Ga.  200; 
3ea>€a  T.  Stote,  01  Ga.  490.  "It  is  a  rule  of 
law  in  this  connection,  which  admits  of  no 
«xeeption,  that,  where  there  is  an  arrest  on 


a  valid  warrant, — one  neither  void  nor  void- 
able,—it  is  not  a  false  Imprisonment,  and  no 
liability  is  incurred  by  any  person  wbomso- 
ever,  whether  immediately  or  only  remotely 
eonneeted  tiierewith.  And  the  rule  applies, 
no  matter  how  corrupt  or  unfounded  or  mis- 
taken the  motives  which  induced  the  issuanoe 
or  execution  of  the  warrant  may  have  been." 
12  Am.  k  Eng.  Ene.  Law,  2d  ed.  pp.  739, 
740,  and  cases  there  cited.  The  ruling  in  86 
Ga.,  eupru,  does  not  in  any  manner  conftiet 
with  the  decision  in  Thorpe  t.  Wray,  08  Ga. 
3j>9.  While  the  headnote  in  the  latter  case 
says  that  the  unlawful  detention  of  another, 
though  under  a  warrant,  will  give  a  right  of 
action  if  done  in  had  faith,  an  examination 
of  the  facts  of  the  case  and  the  opinion  will 
show  that  the  decision  was  placed  upon  the 
distinct  ground  that  the  warrant  was  void. 
Kven  in  a  case  where  the  warrant  is  defec- 


tbe  trust  securities  to  his  own  nse,  and  after- 
wards became  bankrupt,  and  after  a  dlaaolntloD 
■ot  tbe  partnerablp,  plaintlfT  died  a  bill  sgalnat 
the  three  aolvent  partners  to  make  them  respra- 
^ble  tor  the  loss  which  occurred.  Considerable 
«f  the  securities  were  purdiased  out  of  ths 
trust  monejra  thronch  the  firm,  and  a  sum  of 
4,800  consols  and  £2.500  was  alleged  to  have 
been  left  bj  the  plaintiff  to  the  Brm.  It  was 
held  that  the  transaction  being  In  the  regular 
line  of  tbe  bnslneas  of  the  Arm,  composed  of  tbe 
•defendants  and  the  InsolTent  senior  partner,  to 
wit,  that  of  stockbrokers,  tbe  partnership,  and 
'«ach  of  the  defendants  as  a  member  thereof, 
were  liable  for  the  funds  and  securities  thus 
misappropriated.  De  Blbejre  V.  Barkley,  28 
Bear.  107. 

Plain tifl  employed  a  partnership  to  bay 
irlne  and  to  resell  tbe  same  as  opportunity 
■might  offer.  One  of  tbe  partners  represented 
to  the  plslntirr  that  wines  were  actually  pur- 
diased and  sold,  and  from  time  to  time  ren- 
4ered.  In  the  name  of  the  partnership,  acconnts 
«f  sach  sales,  and  paid  tbe  proceeds  thereof  to 
the  plaintiff.  The  partner  wbo  assumed  to 
iiave  made  this  purchase  wrote  to  the  plaintiff 
that  he  had  an  opportunity  of  purchasing,  and 
'dealred  plaintiff  to  remit  the  money  to  pay  the 
price  of  wines  and  duties  thereon.  The  plain- 
tiff did  so,  and  tbe  partner  represented  that  he 
made  the  purchase,  and  afterwards  In  tbe  name 
of  the  Arm  transmitted  an  account  to  the  plain- 
tiff, showing  a  purchase  of  three  pipes  at  £65 
per  pipe,  and  sale  of  the  same  at  £84  per  pipe, 
«nd  paid  tbe  proceeds  of  tbe  pretended  sale  to 
the  plaintiff.  There  were  several  other  trans- 
aictlons  similar  to  this,  each  transaction  form- 
ing the  subject  of  a  separate  account,  and  all 
purchases  were  described  as  being  made  at  a 
-certain  specified  rate  per  pipe.  Tbe  plaintiff 
■apposed  the  transactions  bona  flde.  Tbe  other 
partner  knew  that  the  plaintiff  had  employed 
his  partner  to  buy  and  sell  wines  on  commls- 
tlout  but  d'd  not  know  that  tbe  transactlms 
were  fictitious.  Ths  whole  transaction  was  a 
Action,  the  partner  wbo  claimed  to  do  so  not 
liavlng  purchased  any  wine.  Tbe  plaintiff  had 
adranrad  £126,000,  and  had  received  on  account 
•of  the  sappossd  resale  of  part  of  the  wines  and 
the  proflU  thereof,  £180,000. 

It  was  decided  .that  the  plaintiff  could  recov- 
er from  tbe  partnership  as  such  and  the  other 
nember  Individually,  first,  the  £126,000  actual- 
ly advanced  by  him,  and,  second,  the  amount 
which  would  be  due  according  to  tbe  accounts 
•<tf  the  several  transactions  furnished  to  plain- 


for  the  profits  which  they  showed  to  have  been 

nitide.    Itapp      Latham,  2  Uarn.  &  Aid.  705. 

PlalDtllT  and  F.  were  In  possession  of  £17,061, 
12b.  4d.,  In  capital  stock  of  navy  6  per  cent  an- 
nuities ss  trustees  under  a  will.  Tbe  defendants 
and  F.  carried  on  the  business  of  bankers  under 
the  firm  naoje  of  U.  &  Co.  They  Instructed 
tbelr  broker  to  sell  as  mucb  of  tbe  stock  as 
would  produce  £16,000.  Previous  to  this  there 
had  been  lodged  at  the  Bank  of  England,  wbere 
this  stock  was  standing  to  tbe  credit  of  tbe 
plaintiffs  and  F.  as  trustee,  a  letter  of  attor- 
ney, purporting  to  be  executed  by  the  plaintiffs 
and  P.,  to  sell  all  or  any  part  of  £16,000,  part 
of  said  annuities,  which  letter  of  attorney  was 
executed  by  F.,  but  the  execution  thereof  by 
tbe  plaintiffs  was  forged  by  F.  Tbe  broker 
sold  the  stock  for  tbe  net  amount  of  £16,000, 
and  caused  transfers  on  the  Iwoks  of  the  Uank 
of  England  of  part  of  the  annuities  to  tbe 
amount  of  £7,000.  Thereafter  the  plaintiffs 
and  F.  ceased  to  have  credit  in  tbe  books  of 
the  bank  for  that  amount.  The  defendant  8. 
attended  at  the  bank  and  signed  tbe  demand  to 
act  indorsed  on  tbe  power  of  attorney,  and  then 
executed  two  several  Instruments  of  transfer 
of  the  amount  mentioned.  Thereafter  the  resi- 
due of  ths  annuities  was  in  like  manner  trans- 
ferred to  the  purchasers,  the  instrument  of 
transfer  having  been  executed  by  O.,  and  the 
annultlea  were  thereupon  carried  to  the  credit 
of  the  transferees  on  the  books  of  tbe  bank,  and 
tbe  plaintiffs  and  F,  cessed  to  have  credit  for 
tbe  same.  The  consideration  money  of  the  an- 
nuities was  received  by  the  broker  and  paid  by 
him  Into  the  banking  bouse  where  the  firm, 
composed  of  the  defeudants  and  F.,  had  an  ac- 
count to  the  credit  of  M.  ft  Co,,  according  to  the 
usual  practice.  F.  was  permitted  by  bis  part- 
ners to  conduct  ibe  greater  part  of  tbe  business 
of  the  bouse  without  Iheir  Interference,  and 
drew  upno  tbe  account  at  the  last-named  bank, 
as  he  thought  fit,  without  tbe  knowledge  and  In 
fraud  of  his  partners,  more  thsji  tbe  amount  of 
the  Slim  so  paid  In.  Lord  Tenterden.  deliver- 
ing the  opinion  of  the  court,  said:  "Tbe ground 
of  their  (plaintiffs')  demands  Is  tbe  actual  re- 
ceipt of  money  produced  by  tbe  transfer  and 
sale  of  their  annuities.  The  sale  was  not  a 
felonious  act,  neither  was  the  transfer  nor  the 
receipt  of  the  money.  The  felonious  act  was 
antecedent  to  all  these,  and  wae  complete  with- 
out them,  and  vraa  only  the  Inducement  to  tbe 
Bank  of  England  to  allow  the  transfer  to  be 
mode.  If  public  policy  had  required  that  tbe 
felonious  Inducement  sbouid  prevent  a  claim 
of  money  afterwards  received,  as  it.wiould  do  U 
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tive  or  Toid,  the  impTisonment  thereunder 
would  not  give  rise  to  an  action  for  false 
imprisonment,  if  the  party  suing  out  the 
warrant  acted  in  good  faith,  and  the  officer 
executing  the  same  acted  in.  like  manner. 
Civil  Code.  3  3S52.  The  court  below  com- 
mitted no  error  in  sustaining  the  demurrer 
to  the  petition,  so  far  as  the  count  which 
claimed  damages  for  false  imprisonment  was 
concerned. 

8.  Krror  is  assigned  in  the  bill  of  excep- 
tionu  upon  the  refusal  of  the  court  to  strike 
the  answer  of  the  defendants.  No  ruling 
will  be  now  made  on  the  question  as  to 
whether  the  answer  set  up  a  suiBcient  de- 
fense to  the  action.  If  the  court  below 
passed  upon  this  ijuestion  at  all,  it  was  in 
an  irregular  way.  It  must  have  passed  on 
the  question  either  before  considering  the 
demurrers  to  the  petition,  which  would  have 
been  irregular,  or  it  must  have  heard  demur- 
rers to  the  answer  after  the  petition  was  dis- 
missed, which  would  have  been  without  au- 
thority. When  the  petition  was  dismissed 
the  whole  case  went  out,  and  there  was 
nothing  left  to  answer.   In  either  view  the 


Jiuestion  is  not  properly  before  this  court 
or  decision.  The  proper  practice  where- 
there  are  demurrers  filed  to  both  the  peti- 
tion and  the  answer  is  to  first  consider  the- 
demurrer  to  the  petition.  If  Uiis  is  sus- 
tained, the  demurrer  to  the  answer  need  not 
be  considered.  Direction  will  be  given  that 
all  questions  relating  to  the  sufficiency  of 
the  answer  be  left  open  until  another  hear* 
ing. 

U.  The  court  erred  in  sustaining  the  de- 
murrers so  far  as  the  counts  for  malicious- 
prosecution  and  malicious  arrest  were  con- 
cerned. These  counts  were  not  subject  to- 
any  of  the  objections  set  up  in  the  demnrrers 
thereto,  either  general  or  special.  There- 
was  no  error  in  austaiiung  the'denmrrers  tO' 
the  count  for  false  imprisonment.  Direction 
will  be  given  that  the  case  be  reinstated  as- 
to  the  counts  for  malicious  prosecution  and. 
malicious  an-oat,  and  that  the  count  for  false- 
impriaonment  stand  as  stricken. 

Judgment  reversed,  with  directions. 

All  the  Justices  concur,  except  FUh,  J.,, 
absent  on  account  of  sickness. 


the  moQpy  received  by  a  transfer  obtained  by 
bfa  felony  In  lieu  of  a  prosecution  for  tbe  fel- 
ony, a  defense  of  another  hind  would  be  given. 
But  that  Ib  not  the  present  case,  and,  not  being 
so.  we  think  the  plaintiff  inaj  entlreiy  pass  by 
the  felony,  and  rely  on  tbe  transfer  and  receipt 
of  the  money,  and  the  defendants  cannot  pro- 
tect themselves  agaliiHt  tbe  demnnd  for  the 
money  which  they  have  received  by  she  wing 
tblB  felony  on  tbe  part  of  one  of  the  members 
of  their  hoDse."  Stone  v.  Uarsb,  6  Bam.  A  C. 
551,  Ryan  A  M.  364. 

In  Uarsh  v.  Keatloe.  1  Bing.  N.  C.  lOS.  1 
Scott,  5,  2  Claric  &  F.  250.  tbe  facts  were  found 
In  a  special  verdict,  and  a  Judgment  entered 
up  in  said  court  and  In  the  court  of  errors  tor 
the  plaintiff  for  the  purpose  of  the  snme  tielnf; 
carried  \iy  a  writ  of  error  before  the  House  of 
Lords.  In  the  latter  it  was  decided,  affirming 
and  approving  Stone  v.  Marsh,  6  Rnrn.  &  C. 
Sfil.  Rjan  ft  M.  364.  that  a  stockholder  whose 
stock  has  been  sold  without  bis  knowledge  un- 
der s  forged  power  of  attorney  may  sustain  an 
action  tor  money  bad  and  received  against  the 
parties  who  bold  tbe  proceeds  of  the  sale,  they 
t>oIng  the  partners  or  the  rcpresentRtives  of  the 
partners  of  the  person  who  forged  the  power  of 
attorney.  In  this  case  tbe  plaintiffs  In  error, 
the  defendants  below,  were  the  same  defendants 
as  In  the  cose  of  Stone  v.  Marsh,  and  the  for- 
gery of  tbe  power  of  attorney  was  by  the  same 
person  as  committed  it  In  that  case. 

One  of  two  members  of  a  partnership  was  a 
director  In  a  Joint-stock  association  created  for 
the  purpose  of  carrying  into  effect  loans  and 
other  flnanciai  operations.  The  partnership 
carried  on  business  as  stock  brokers.  The  part- 
ner who  was  such  director  entered  into  an  ar- 
rangement with  a  person  to  "place"  the  deben- 
tnres  of  a  railway  company  for  a  commission 
of  5  per  cent,  and  at  a  meeting  of  tbe  directors, 
without  meutlonlng  his  arrangement,  but  mere- 
ly declaring  that  he  bad  an  interest  In  tbe 
transaction,  proposed  to  tbe  association  that  It 
should  undertake  to  "place"  these  debentures  at 
a  commission  of  IH  per  cent.  The  proposal 
was  adopted,  and  debentures  to  a  very  lar^e 
amount  "placed"  by  the  asBociatltm.  It  was 
held  that  tbe  partners  were  liable.  Jointly  and 
severally,  to  make  good  to  the  association  the' 
profits  wblch  It  oogbt  to  have  received  for  the 
51  L.  R.  A. 


Increased  amount  of  tbe  commission.  Imperlaf 
Uereantile  Credit  Abso.  v.  Coleman.  L.  B.  6  H. 
L.  188.  42  L.  J.  Ch.  N.  S.  644.  28  L.  T.  N.  8. 
1,  21  Week.  Bep.  686. 

When  a  partner  in  tbe  course  of  a  partner- 
ship business  commits  a  fraud,  or  does  acts  pro- 
hibited by  law,  tbe  Arm  Is  liable,  although  the- 
other  partners  have  no  knowledge  of  sucb 
fraud  or  illegal  acts.  Tenney  v.  Foote  (188(f) 
I  85  III.  88. 

1  Where  one  who  bad  entered  a  firm  as  special 
partner,  by  failure  to  conform  to  the  requlre- 
I  luents  of  Ibe  law  regulating  limited  partnership 
,  had  thereby  becume  a  general  partner,  and  one 
I  of  the  general  partners,  i/elng  the  executor  of 
an  estate,  had  embezzled  trust  funds  by  placing 
them,  tbey  consisting  of  interest -bear ing  securi- 
tieb.  In  the  funds  of  the  partnership.  It  was  hold 
that  tbe  knowledge  of  the  special  partner,  who 
had  thus  become  a  general  partner,  as  to  the 
irregular  loan  made  by  his  partner,  the  executor, 
was  auOlcient  to  put  him  on  Inquiry  as  to  tbe 
manner  In  which  the  imsiness  of  tbe  Arm  was- 
being  conducted :  and  that,  although  there  was 
no  evidence  to  show  that  he  participated  In,  or 
knew  of.  the  fraudulent  conversion,  be  was  lia- 
ble as  a  general  partner  to  the  estate.  Oulllou 
V.  Peterson.  SO  Ta.  103 :  Citing  at  length,  and 
approving.  Marah  v.  Keating.  2  Clark  &  F.  230. 
1  S<'ott,  S.  1  Blng.  N.  C.  198,  and  Stone  v. 
MaiBh,  6  Barn.  &  C.  561,  Ryan  A  M.  804. 

A  loan  was  obtained  by  a  firm  from  a  bank 
upon  the  deposit  of  certain  securities  as  collat- 
eral. Thereafter,  on  the  order  of  tbe  firm  writ- 
ten by  oue  of  tbe  copartners,  and  the  deposit 
of  certain  municipal  bonds,  these  securities 
were  surrendered  by  tbe  bank  to  sn  agent  of 
the  Arm.  Tbe  municipal  bonds  belonged  to  a 
third  party,  and  were  fraudulently  so  applied 
by  such  partner.  Tbey  were  afterwards  sold 
l)y  the  bank,  and  tbe  proceeds  credited  against 
the  Indebtedness  of  tbe  Arm  to  the  bank.  It 
was  held  that  the  Innocent  partner  was  liable 
in  the  action,  and  that  it  was  not  necessary 
for  tbe  plaintiff  to  show.  In  order  to  flz  bis  lia- 
bility, that  tbe  former  securities  went  back  Into 
the  assets  of  tbe  flrm.  or  were  In  some  way  of 
beuelit  to  the  firm  after  they  were  releas-id  by 
the  bank.    Frlpp  v.  Willlnms,  14  8.  C.  .".02. 

Defendants  had  been  partneES>ln  business  of 
buying  fat  hogs  aD<t^^^(t^^^^^ 
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One  of  tbem  convenwd  wltb  plalntlfF,  who  had 
end«BTored  to  Mil  hln  hoga,  and  flnally  told 
him  that  thtj,  tin  paitnen;  could  ahlp  hla  hoga, 
u  tbej  bad  a  lot  ob  hand  and  hi*  lot  would 
make  about  tiro  carloads.  Tber  did  not  a^ree 
on  any  certain  price.  The  plaintiff  was  to  pay 
whateTer  It  was  worth  for  the  trip,  for  ship- 
ping. Plaintiff's  hogs  were  shipped  wltb  others 
of  defendants.  Another  of  the  partners  was 
present  at  the  time  plaintiff  delivered  bis  hogs 
for  shipment.  The  partner  first  mentioned 
went  with  the  cargo  of  hogs  to  market,  there 
•old  them,  recolTed  pay  Cor  tbem,  and  absconded. 
It  was  held  tliat  the  defendant  partners,  the  In- 
ttvldoal  members  of  the  arm,  were  liable  to 
plaintiff.    Jai^son  v.  Todd,  56  Ind.  406. 

Where  a  managing  partner  of  a  firm  had  been 
In  the  habit  of  borrowing  small  amoonts  from 
time  to  time  to  be  nsed  In  the  partnership  bnsl- 
neaa,  and  the  plaintiff,  being  aware  ol  that  fact, 
loaned  money  to  one  partner  in  the  fOrm  of  a 
^eck,  which  the  partner  making  the  loan  re- 
qnested  to  be  made  payable  In  currency,  and 
promised  to  return  the  amount  within  an  hour 
from  collections  from  bills  which  he  showed 
that  he  then  had  In  hla  poasearion,  bat  which 
amonnt  thus  borrowed  It  was  evident  he  In- 
tended to  convert  to  his  own  use  in  fraud  of 
the  partnership.  It  was  held  that  the  partners 
were  Individually  liable  to  pay  the  amount  tbna 
loaned.    Stark  v.  Corey,  46  111.  431. 

Where  ctutom-honse  officers  appointed  to 
new  117  tuna  and  IS  gallons  of  wine,  certified 
that  33  tuns  were  damaged,  and  sunk  one  third 
In  value,  and  by  mistake  the  clerk  In  the  custom 
house  allowed  the  whole  83  tuns  for  damage 
Instead  of  one  third,  so  that  the  Crown  was  de- 
frauded of  £635,  the  court  decreed  that  though 
the  Importation  and  entry  were  made  by  one 
«f  the  company  or  partnership,  yet  all  the  part- 
ners «bo  were  so  at  the  time  were  liable  In  the 
«  hole  to  the  Crown.  Atty.  Oen.  v.  Stranyforth 
(1721)  Banbury,  07.  The  only  thing  In  the 
case  that  would  Indicate  that  the  partners  were 
liable  as  tor  a  tort  is  the  above  atatement,  that 
the  Crown  was  defrauded.  The  statement  of 
fact  would  go  to  show  that  the  liability  of  ail 
the  partners  might  have  been  on  the  ground 
that  they  had  not  paid  the  whole  ot  the  duty 
due  to  the  Crown,  but  only  a  part,  and  that 
they  yet  owed  two  thirds  of  the  duty  on  the  83 
tnns. 

The  s:ngll8b  bankruptcy  act  of  1860  provided 
that  an  order  of  discharge  ehonld  not  releaas 
the  bankrupt  from  any  debt  or  liability  Incurred 
by  means  of  any  fraud  or  breach  of  trust.  It 
was  held  that  where  a  debt  has  been  Incurred 
by  one  of  several  partners,  for  which  the  part- 
nership Is  liable,  and  the  partoerehlp  goes  Into 
liquidation  under  the  act,  a  partner  who  has 
received  his  order  of  discharge  Is  not  thereby 
released  from  such  a  debt  it  It  was  Incurred 
by  fraud,  though  he  himself  was  Innocent  of 
■urh  fraud.  Cooper  v.  PrIchard,  L.  R.  11  Q.  B. 
DIv.  361,  62  L.  J.  Q.  B.  N.  S.  526,  48  L.  T.  N. 
S.  848,  31  Week.  Rep.  834. 

When  persona  occupying  retatlona  to  others 
as  partners,  though  not  partners  inter  te,  have 
obtained  undue  advantage  by  means  of  false 
representations  and  unlawful  acts,  they  are  an- 
swerable to  BoJido  for  whatever  loss  has  been 
Incurred,  without  regard  to  their  obligations  as 
partnera  Baldey  t.  Brackenrldge,  30  La.  Ann. 
«60,  2  So.  410. 

In  an  action  by  the  United  States  against 
the  def^danta  as  members  of  a  partnership, 
for  violation  of  the  revenoo  law.  It  appeared 
that  one  of  the  partners,  In  violation  of  the 
act  ot  Congress,  fraudulently  marked.  In  the 
likeness  and  Imitation  of  the  Inspector's  mark, 
llfty  boxes  of  manufactured  tobacco  wltb  Intent 
to  evade  tht  dntles  thereon,  and  afterward! 
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sold  the  same ;  that  the  other  defendants  and 
members  of  the  Arm  had  no  actual  knowledge 
of,  and  gave  no  actual  consent  to,  aocb  frandn- 
lent  marking  and  the  aale  thereof  aotll  this, 
nit  was  commenced.  It  was  held  that  the  do- 
fendaot  was  Usble  as  a  member  of  the  part- 
nership, as  It  was  his  duty,  at  bis  peril,  to  see- 
that  no  such  fraudulent  marks  were  made  on. 
Hald  boxes  of  tobacco.  Tbls  was  an  action  of 
debt  under  the  provialons  of  the  Internal  rev- 
enue act.  It  Is  a  general  rule  that  every  part- 
ner  Is  civilly  responsible  for  the  fraud  of  hl» 
copartner  perpetrated  In  relation  to  the  part- 
nership business.  On  tbe  other  hand.  It  Is  gen- 
erally a  rule  that  in  criminal  law  no  man  la 
punlsbable  nnleas  he  has  been  guilty,  both  ot 
a  criminal  act  or  omission,  and  a  criminal  or 
unlawful  latent.  Without  the  latter  there  can 
generally  be  no  crime.  Penal  statutes  not  ao- 
thorUIng  Indebtedness  have  never  been  consid- 
ered aa  within  the  rule.  ^Hie  same  reaaon  which 
would  apply  the  role  to  such  atatutea  would 
also  apply  It  to  civil  actions  for  libels.  For 
every  libel  Is  a  malicious  defamation,  and  malice 
also  supposes  a  wicked  intent.  Yet,  In  an  ac- 
tion for  a  libel  pnbilahad  In  a  nevrqiaper  against 
the  proprietor  it  tiaa  b«en  held  that  he  waa  lia- 
ble, though  It  waa  pabllshed  against  his  orders 
and  without  his  knowledge,  in  his  absence. 
(Dunn  V.  Hall,  1  Ind.  344.)  As  well  In  tbe  case 
of  libels  as  In  the  case  of  revenue  frauds,  the 
act  of  an  agent  la  tbe  act  of  bis  principal,  and 
In  such  cases  the  principal  Is  liable  under  the 
rale  Qui  facit  per  alinm  factt  per  »e.  Now, 
every  partner  Is  an  agent  for  all  bis  copartners. 
His  acts  bind  the  firm,  and  are  In  legal  contem- 
plation tbe  acts  of  tbe  firm.  United  States  v. 
Thomasson,  4  Bias.  99,  Fed.  Cas.  No.  16,478. 

In  au  action  against  the  members  of  a  part- 
nership for  the  fraud  of  one  partner  In  receiv- 
ing money  belonging  to  the  state  which  the 
partnership  was  not  entitled  to  take.  It  was 
held  that  one  copartner  la  not  responsible  and 
liable  to  be  punished  on  the  criminal  side  of 
the  court  for  the  torts  or  crimes  of  hla  copart- 
ner, unless  he  baa  participated  therein,  and 
that  that  is  the  true  Intent  and  meaning  of  tbe 
provisions  of  the  Code.  But  that.  If  In  tbe 
business  of  the  partnenblp  money  la  received 
fraudulestly  by  one  member  of  the  firm  from 
an  Innocent  party,  both  are  liable  to  the  latter 
for  It :  that  If  representations  of  certain  facts 
as  existing  are  fraudulently  made  by  one  part- 
ner unknown  to  the  others  In  the  partnership 
business,  and  tlie  fttcta  never  existed,  tnit  the 
whole  statement  la  a  mere  fiction,  the  firm  will 
be  bound  to  tbe  same  extent  as  If  It  were  true 
and  tbe  facts  existed.  Tbls  whole  doctrine  pro- 
ceeds upon  the  Intelligible  ground  that  where 
one  ot  two  innocent  persons  must  suffer  by  the 
act  of  a  third  person  be  shall  suffer  who  has 
been  the  cause  or  occasion  of  the  cooOdeDCe  re- 
posed In  Bucb  third  person.  (Story,  Partn.  | 
108.)    Alexander  v.  State,  S6  Ga.  478. 

Where  a  Chinaman,  who  was  a  member  of 
two  Chinese  firms,  made  a  note  slgnlDg  the 
name  of  one  of  tbe  firms  thereto  payable  to 
the  firm's  order  and  Indorsed  by  It  by  thia  In- 
dividual member  and  also  by  the  other  firm, 
with  a  waiver  of  demand  of  payment,  notice 
of  nonpayment,  and  protest  signed  by  the  sev- 
eral Indorsers,  the  defense  was  that  tbe  note 
was  a  forgery  made  and  Indorsed  by  the  tn- 
dlviduai  member  of  the  two  firms  at  tbe  pro- 
curement of  the  plalntin  without  consideration 
and  without  the  knowledge  or  consent  of  the 
firma  whoae  names  appeared  thereon  aa  makera 
and  Indorsers,  and  that  they  were  ottered  by  an 
Individual  member  at  the  instance  and  conniv- 
ance of  the  plaintiff  for  the  purpose  of  defraud- 
ing the  flrms,  tbe  members  of  which  were  the  de- 
fendanta.   Alwo  that  tf^ff^^^e^ 
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nmmt  and  iDdor^ng  It  In  th%  otber  flm  nam* 
violated  the  provlaloiu  of  th«lr  articlM  of  co- 
partnerahlp,  whicb  provided  that  no  member 
of  tlw  flrm  i&onld  enter  Into  anj  nch  obliga- 
tion without  the  conaent  of  all  the  membera 
flnt  obtained.  It  wm  held  that  ander  all  the 
eircumstaticea  the  teatlmony  ai  to  plalntUTa 
oomplleltr  In  the  fraud  waa  not  to  be  bellered ; 
that  he  w»m  a  bona  flde  holder ;  and  that  the  de- 
fendant! were  bound  b7  the  Indirldual  mem- 
ber*!  apparent  antliorltj  as  •  partner  to  Indoraa 
the  notei.  Johnson  t.  Hob  Lm^  80  N.  T.  8.  B. 
892.  10  N.  T.  Sapp.  9. 

Where  one  of  tbe  members  of  a  firm  of  pro- 
moters In  the  organlxatton  M  a  corporation 
made  misrepresentations  and  oonesalmenta  of 
other  facts  which  be  should  Iwts  dlmlfed, 
whereby  persons  were  wrongfallr  Induced  to 
subscribe  for  stock,  an  action  majr  be  maintained 
b7  such  persons  against  the  partnersblp  and  all 
tbe  members  thereof,  to  rescind  the  purchase. 
Walker  t.  Anglo-American  Uortg.  ft  T.  Co.  T2 
Hun,  334,  2B  N.  T.  Supp.  482. 

In  an  sctloB  commenced  bj  attachment,  where 
one  of  tbe  groaods  assign^  was  that  defend- 
anta  were  about  fraudulently  to  conceal,  re- 
more  and  dispose  of  their  property  and  effects 
so  as  to  hinder  and  delay  their  creditors,  and 
the  fact  stated  upon  which  tbe  conclusion  was 
based  was  tbat  one  of  tbe  defendants'  partners 
offered  to  hire  a  man  to  set  Or*  to  tbe  store, 
which  was  Insured  to  a  considerable  amount, 
but  there  was  no  eridence  connecting  tbe  de- 
fSnduit  copartner  with  this  attempted  wrong, 
tbe  oonrt  refused  to  charge  tbe  Jury,  upon  the 
request  of  the  plaintiff,  that  It  waa  not  neces- 
sary for  the  plaintiff  to  prore  that  all  the  mem- 
bers of  ths  Arm  were  engaged  tn  such  sttempts 
«r  designs.  Oa  appeal  ths  court  of  appeals  held 
that  tbe  action  of  tbe  eonrt  upon  this  Instruc- 
tion was  clearly  erroneous,  the  alleged  fraud 
-was  one  touching  tbe  partnership  property,  and 
was  about  to  be  committed  presumsbly  for  tbe 
benefit  of  the  partuershlp.  Id  such  cases  tbe 
partnersblp  Is  liable  for  the  wrong.  WUson- 
Obear  Grocery  Co.  t.  Cole,  26  Mo.  App.  K. 

Defendants  sold  goods  received  from  plaintiff' 
to  be  sold  on  commission.  Prior  to  the  sale, 
and  at  the  time  when  It  was  made,  tbe  defend- 
ants represented  to  the  plaintiff  that  the  party 
to  whom  they  made  tbe  sale  was  aolrent,  a 
safe,  cautious  business  man,  and  every  way 
worthy  of  credit.  Facts  sod  circumstances  were 
proved  to  show  that  at  least  two  or  more  mem- 
bers of  the  flrm  must  have  known  at  the  time  of 
the  sale  that  tbe  person  to  whom  It  was  made 
on  credit  was  Insolvent,  and  nttsriy  unworthy 
-of  credit.  It  was  held  tbat  the  partnenhip, 
and  all  ths  members  thereof,  were  liable  tor  the 
fraud  of  the  partners  who  committed  It,  and 
that  the  plaintiff  was  entitled  to  recover  against 
the  partnership  and  tbe  individual  members  (or 
■nch  fraud ;  citing  Story  on  Partnership  to  tbe 
effect  that  If  one  of  the  partners  should  commit 
a  fraud  In  the  course  of  the  partnership  bual* 
ness  all  tbe  partners  may  be  liable  therefor, 
ttaouiii  tbaiT  maj  not  all  have  concarred  in  the 
act.  So.  If  one  of  a  flrm  of  commission  mer- 
chants should  sell  goods  consigned  to  the  flrm, 
fraudulently,  or  should  sell  goods  so  consigned 
In  violation  of  Instructions,  all  tbe  partners 
would  b*  liable.  Castle  v.  Bullard,  23  How. 
1T2,  16  L.  ed.  424. 

A  iwrtner  was  sent  by  his  firm  to  New  Bruns- 
wick  to  buy  shingles  to  be  shipped  to  the  firm 
la  ICalDS.  He  passed  the  sblngles  through  the 
nmnas  oOce  as  of  American  growth,  and  the 
flrm  received  and  disposed  of  them.  Being  (as 
was  supposed)  what  he  represented  them  to  be. 
they  did  not  pay  the  duty  that  they  should  have 
paid.  In  truth  the  shingles  were  of  Nsw 
BivBswlck,  and  liabis  to  dntj.  The  eoort.  la 
UI..R.A. 


holding  that  the  partaershlp  was  llabi*  to  the 
penalties  for  violating  tbe  revenue  law,  held 
that  partners  are  all  liable  to  make  Indemnity 
for  the  tort  of  one  of  their  number  committed 
by  him  in  the  coarse  of  tbe  partnersblp  busi- 
ness. It  rests  upon  ths  theory  that  the  contract 
of  partnership  constitutes  its  members  agents 
tor  each  otber,  and  tbat  when  a  loss  must  tali 
npon  one  of  two  Innocent  persons  he  must  l>ear 
it  who  has  been  the  occasion  of  ths  loss,  or  has 
ensbled  a  third  person  to  caose  It.  Tlieae  de- 
fendants received  tbe  sbiasles  ni  their  arrival 
at  Bangor,  presenting  at  the  custom  house  false 
certificates  of  their  American  origin.  They 
paid  no  duties,  they  removed  the  property  to 
their  own  lumber  ^sds,  and  sold  It  and  divided 
the  profits,  retslning  a  portion  for  tbemsdvca. 
They  have,  therefore,  now  the  profits  of  sale  of 
property  whlrb  was  not  their  own,  but  which 
bad  been  forfeited  to  the  United  States,  and  they 
have  secured,  and  now  hold,  these  proceeds 
through  the  tortious  act  of  their  own  partner 
who  planned  and  effected  the  fraudulent  impor- 
tation for  their  beneflt  and  hia.  8to<±well  v. 
United  States,  18  Wall.  S31,  20  L.  ed.  401. 
Ur.  Justice  Field  dissented,  holding  thst  no  act 
of  a  partner,  done  In  violation  of  law.  will  bind 
bis  partners  unless  they  originally  antborlsed 
or  subsequently  adopted  It,  Such  authorisa- 
tion and  adoption  are  not  matters  to  be  pre- 
sumed from  the  relation  of  the  partners  to  each 
other,  but  are  to  be  proved,  like  any  other  mat- 
ters done  outside  of  the  scope  of  the  partner- 
sblp business  for  whidi  llabill^  is  songht  to 
be  fastened  on  the  Ann. 

Fraudulent  representations  by  one  partner 
In  tbe  courss  of  the  partnersblp  business  will 
bind  tbe  flrm,  and  create  a  liability  coextensive 
thsrewltta.  Peckbam  Iron  Co.  v.  Harper,  41 
Ohio  St  100. 

Any  tort  committed  by  one  partner  In  tbe 
course  of  the  copartnership  business  will  bind 
the  partnership.  But  tbe  selling  of  tbe  Interest 
of  8  partner  in  the  property  and  Interest  of  a 
flrm  Is  very  different  from  conducting  or  oper- 
ating tbe  flrm  business.  Such  a  sale  necessarily 
works  a  dissolution  of  tbe  flrm,  and  what  is 
sold  Is  not  what  belongs  to  the  firm,  but  to  the 
Individual  selling.  It  was  so  held  where  all 
the  partners  in  a  concern  but  one  sold  their  In- 
terest to  tbe  plaintiff,  who  purchased  In  ordw 
to  become  a  partner  of  that  one,  and  It  was  the 
fraudulent  representations  of  tbe  latter  thst 
were  cumpiaiaed  of.  Schwabacker  v.  Riddle,  84 
111.  617.  This  case  Is  cited  In  the  principal 
case,  PAon  v.  Citizkns  Bankiko  Co.,  and  the 
statement  Is  there  made  tbat  in  Schwabacker 
V.  Riddle  it  was  held :  "Partners  are  liable  In 
aoUdo  for  the  torts  of  one,  IF  committed  by  hfm 
as  a  partner  Id  the  course  of  the  business  of  the 
psrtnershlp."  Tbe  language  above  quoted  was 
simply  a  statement  of  the  Judge  who  delivered 
tbe  opinion.  In  passing.  What  was  held,  was 
as  first  above  stated,  and  the  decision  was  tbat 
tbe  partners  otber  than  the  one  who  made  the 
fraudulent  representations  were  not  liable. 

S.  tn  parchoss  of  properfir. 

Where  goods  are  obtained  for  the  use  of  a 
flrm  by  means  of  the  fraud  of  one  of  the  part- 
ners, the  other  partner,  by  receiving  and  par. 
tlclpatlng  In  the  use  of  the  goods,  will  be  held 
to  bave  adopted  the  fraudulent  act  of  the  one 
who  obtained  them,  and  will  Im  placed  In  tbe 
same  situation  In  reference  to  the  rights  of  the 
seller,  as  If  he  had  directed  his  partner  to  pro- 
cure tbe  property,  or  had  concurred  with  htm 
in  the  transsctlon :  snd  ths  result  will  be  the 
same.  If,  on  being  notified  of  the  frauds  com- 
mitted by  his  copartner,  and  that  ths  flrm  will 
be  hdd  liable  th^fffr.^l^^^l5^g^laU 
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•r  dlMfllrni  what  bu  b«eB  done  bj  hta  copart- 
iwr;  and  be  will  be  beld  to  bare  accepted  and 
ntlfled  tbe  fraud,  and  will  be  trom  tbouefortb 
deemed  a  Joint  wronsOoer.  HawUu  T.  Apple- 
bj.  2  Sandf.  421. 

Where  one  member  ot  a  flim  la  guilty  of 
ftaadalent  repreaencatloni  aa  to  tbe  aolTency 
of  tbe  firm,  and  aecuree  a  pnrcbaae  of  gooda 
tbereby,  replerla  Id  the  cepit  will  He  agalnat  tbe 
Arm  and  tbe  Individual  membera  thereof.  Olm- 
sted T.  Holalllus,  1  Rill,  SIT ;  Citing  and  ap- 
proTlng  CaiT  ▼.  UotAllIng,  1  Hill,  311,  87  Am. 
Dec.  823. 

Am  baa  been  said,  replerln  In  tbe  detlnet  and 
trorer  and  conTeraion  will  lie  on  tbe  aame  atata 
*t  facta.  Tbe  same  nuj  be  aald  of  nplevln  In 
tbe  eeplt  and  treapaaa.  In  tbe  above  caw  the 
eourt  held  that  tbe  fraud  amounted  to  a  wrong- 
ful taking. 

One  of  the  defwidanta  by  Craudalent  rwre- 
MBtatlona  Induced  tbe  plalntlfd  to  sell  bim 
goods,  and  thereafter  tbe  defendants  shipped  tbe 
goods  under  a  flctltloaa  name  to  another  part 
of  the  state.  One  of  the  defendants  other  than 
the  one  wbo  made  tbe  representations  went  to 
ths  place  where  the  goods  wen  shipped,  repre- 
sented himself  by  the  fletltlons  nsme,  obtained 
the  goods  from  tbe  express  company,  and  aold 
them  for  leas  than  one  half  of  their  valae. 
The  declaration  charged  a  conspiracy  on  tbe 
part  of  the  defendanta.  and  also  coBTor^on. 
Tbe  defendant  wbo  made  the  representations 
tostUed  tbat  the  others  were  bis  partners,  and 
the  testimony  disclosed  tbat  tbe  otber  two  as- 
sisted In  patting  up  and  shipping  away  some  of 
the  goods  purchased  from  plaintiffs.  The  court 
brid  tbat  if  tbey  were  in  fact  partners,  and  one 
alone  made  the  false  representations  upon  which 
the  goods  were  purchased  tor  tbe  Arm,  and  tbey 
were  fraudulently  disposed  of  by  blm,  all  were 
jointly  liable.  (Haney  Hfg.  Co.  t.  Perkins,  78 
Ifirh.  1,  43  N.  W.  1073.)  That  If  the  other  two 
defMdants  were  not  partners,  bat  Joined  In,  and 
knowingly  assisted  In,  tlie  fraudulent  dlaposl- 
tlon  of  the  gooda,  than  all  would  be  Jointly  lia- 
ble, even  though  tlUMS  two  recelTsd  no  direct 
benefit.  Banner  t.  Schlesiinger.  109  lUch.* 
962,  «7  N.  W.  lid. 

The  complaint  charged  the  dsfsndanti,  part- 
ners.  with  baring  purchased  merchandise  from 
tbe  plaintiffs  with  a  design  to  defraud  tbe  plain- 
tiffs, and  not  to  pay  for  the  same,  and  asked  a 
Judgment  against  tbe  defendants  for  the  amount 
of  the  ddtt  and  adjudging  them  gnllty  of  fraud 
IB  contracting  it.  Tbe  defendants  sdmltted  tbe 
purchase,  but  denied  the  fraud.  The  evidence 
tended  to  prove  that  the  fraudulent  purchase 
complained  of  was  made  by  one  defendant  In 
the  iwms  of  his  arm.  Tha  conrt  held  that  If 
tbe  defendants  or  either  of  them  frandnlently 
Intended  to  procure  tbe  goods  without  payment 
the  fraud  was  consummated  when  the  posses- 
sion of  the  goods  waa  obtained  without  maMng 
payment  on  delivery,  or  on  coll  aceordlng  to  tbe 
terms  of  sale-  The  debt  was  then  fraudulently 
contracted.  Tbat  all  tbe  partners  will  be  bound 
by  the  fraud  of  one  of  the  partners  In  contracts 
relating  to  tbe  partnerahlp  made  with  Innocent 
third  partlea.  That  all  are  responsible  for  the 
Injury  occaaloned  by  tbe  fraud,  and  are  liable 
to  on  action  brought  upon  tbe  contract,  or  for 
tbe  recovery  of  the  property  fraudulently  ob- 
tained, whether  they  were  cognisant  of  tbe 
fraud  or  not.  A  partner  becomes  liable  for  the 
fraud  of  bis  copartner  because  of  tbe  relation 
each  bears  to  the  other  as  agent  in  the  partner- 
ship buslnsaa,  bnt  tbat  the  partner  who  has  no 
knowledge  of  the  commission  of  tbe  fraud,  nor 
assents  to  oor  ratifies  it  by  adopting  tbe  act 
of  bin  copartner  witb  knowledge  of  It,  Is  not 
llabis  for  actual  Intsntlonol  tnnA  and  moral 


I  turpitude  Implied  by  a  Judgment  against  blM 
for  such  fraud    Stews  rt  v.  Levy,  86  Cal.  159. 

The  three  defendants  were  partners.  One  of 
them  procured  from  the  pislntlffs,  possession  of 
goods  by  means  of  fraudulent  represenUttons. 
Another,  after  tbe  goods  were  In  the  poaaesslon 
of  tbe  defendants'  firm,  made  equivocal  and 
temporising  statements  in  regsrd  to  them.  The 
third  partner  bad  no  knowledge  of  what  had 
been  aald  or  done  by  bla  copartners  and  was 
entirely  Innocent  of  any  fraud  In  tbe  matter. 
It  was  held  by  a  divided  court.  In  an  action  to 
recover  for  goods  obtained  from  the  plalntlffM 
upon  fraudulent  representations,  tbat  tbe  In- 
nocent partner  was  liable  to  arrest  Tewnsend 
T.  Bogart,  11  Abb.  Pr.  855. 

To  the  ssme  effect,  anonymous  note  to  VnUm 
Bsttk  V.  Hott,  6  Abb.  Pr.  815;  Sherman  v. 
Smith.  42  How.  Pr.  198;  Boll  v.  Uelllas,  9 
Abb.  Pr.  68. 

In  a  note  to  tha  last  cao^  the  ease  of  Wo^ 
more  v.  Garle,  In  the  special  term  of  the  so- 
preme  eourt,  Davles,  3.,  after  consulting  with 
iQgrabam,  J.,  held  a  contrary  doctrine,  as  was 
also  done  In  Hanover  Co.  v.  Sheldon,  9  Abb. 
Pr.  240. 

Id  an  action  against  copartners  to  recover 
a  debt  fraudulently  contracted  by  one  of  ths 
partners,  all  the  partners  are  not  liable  to  ar- 
rest, but  only  the  partner  wbo  made  the  fraud* 
ulent  representations.  Natl<»ial  Bank  v.  Tern* 
pie,  311  How.  Pr.  482. 

One  of  the  three  Judges  composing  tbe  court 
dissented,  lisalng  hia  dlsaeut  upon  the  views 
expressed  in  tbe  opinion  of  the  chief  Justice 
of  tbe  same  court  in  delivering  Its  Judgment  In 
I'ownseud  v.  Bogart,  11  Abb.  Pr.  356. 

VThere  one  partner  In  a  firm  obtains  credit 
by  fatss  reprssentathwis  the  otber  partner  Ig 
not  liable  to  arresL  lieNeely  v.  Haynes,  76  N. 
C.  122. 

Where  one  of  three  partners  In  tbe  adven- 
ture of  buying  real  estate  advertised  to  be  sold 
by  tbe  sheriff  on  execution  Is  guilty  of  mlsrepro- 
aentatlon  or  other  Impropriety,  tbe  otber  partner 
cannot  be  held  to  be  Innocent  so  as  to  save  any 
rights  to  them  under  a  sale  adjudged  to  be  ll* 
legal,  as  each  partner  must  be  bound  by  tbe  act 
of  one  mana^ng  the  matter  in  band,  and  his 
title  must  stand  or  fall  accordingly,  Aeu  of 
one  partner  In  tbe  purchase,  to  effect  a  fraud* 
ulent  purchase  at  a  sberlPs  sale,  will  be  Im- 
puted to  all.  Blight  V.  Tobin,  7  T.  B.  Hon. 
612,  18  Am.  Dec  219. 

Such  contract,  however,  when  ratified  and 
adopted  by  tbt  other  membera,  becomes  intar 
partea  a  valid  debt  against  the  firm.  Mcltae 
V.  Campbell,  101  Oa.  6(12,  28  S.  B.  920 ;  Sparks 
V.  nannenr.  104  Ga.  828,  80  B.  B.  828. 

8.  7n  sole  of  property. 

Where  one  partner  makes  fraudulent  repro> 
sentatlons  while  engaged  In  the  sale  of  part- 
nership property,  a  parinerablp  and  every  mem- 
ber of  It  Is  liable  to  tbe  party  Injured  tbereby. 
Bnindage  v.  Hellou,  5  N.  D.  72,  68  N.  W.  209. 

Where  one  of  two  owners  of  a  vessel  made 
fraudulent  representations  in  regard  to  its  sail- 
ing qualities  both  of  them  were  held  to  be  liable 
for  the  fraud.    White  v.  Sawyer,  16  Gray,  6R6. 

One  of  two  partners  In  a  firm  sold  for  tbe 
firm  to  the  plaintiff  a  quantity  of  begs  repre- 
senting. In  addition  to  a  general  warranly,  tbat 
they  were  raised  In  a  particular  place,  which 
would  Indicate  tbat  they  were  uniisnally 
healthy.  The  hogs  having  proved  to  be  no- 
sound  hogs  snd  Aitally  diseased,  tb1sacti>>n  was 
brought  wttb  two  counts,  one  for  warranty  and 
the  other  for  fraud.  The  action  was  sustained 
on  tbe  count  for  fraud,  which,  of  course,  neceo> 
stated  knowledge  on  th^^^^^^O/^^f^ 
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The  partner  who  defended  had  no  knowled^ 
whatever  ot  the  tranaactlon,  but.  It  having 
been  showD  that  he  was  a  partner,  and  that  the 
•elling  of  the  bogs  was  In  the  dne  course  of  the 
partnership  business,  it  was  held  that  he  was 
liable,  not  only  for  a  breach  of  the  warranty, 
but  also  for  the  fraud,  the  knowledge  of  his 
partner  being  Imputed  to  him.  Moreboose 
Northrop,  88  Conn.  888. 

Where  one  of  two  partners  sold  a  ressel  and 
made  representations  to  the  seller  that  the  ves- 
sel was  In  certain  condition,  bat  also  stated  that 
he  knew  nothing  about  it  himself,  but  that  bis 
partner,  the  other  defendant,  had  told  him  that 
such  was  the  case,  and  It  proved  that  the  rep- 
resentations were  false,  by  means  of  which  the 
plaintiffs,  the  purchasers,  suffered  loss.  It  was 
held  that  where  one  makes  a  statement  as  re- 
cfllved  from  another,  and  refers  directly  to  that 
other,  the  former  la  not  bound  for  the  trutb  of 
the  facts  tbns  stated,  but  this  rule  Is  subject 
to  some  modification.  The  etreumstances  whidi 
modify  It  are  that  one  partnere  atates  what  was 
told  him  by  another.  He  was  either  so  Informed 
by  his  partner  or  he  was  not.  If  he  was  so 
informed,  then  the  representatlm  was  made  by 
his  partnsr  and  bound  him.  If  he  bad  not  been 
M  Informed,  then  he  made  a  Maa  representation 
himself,  and  that  bound  his  partner.  Referring 
to  his  partner  did  not  take  away  the  effect  of 
his  statement,  for  they  were  Joint  owners  en- 
gaged at  the  time  In  a  Joint  oodertaking  re- 
specting which  the  representations  were  made, 
and  they  were  equally  responsible  tor  ench 
other's  statements  in  regard  to  It.  Cook  t. 
Castnet,  0  Cush.  268. 

Where  one  partner,  while  acting  for  the  Arm, 
makes  an  exchange  of  lands  by  means  of  false 
representations,  the  other  partner  Is  liable  for 
the  fraud,  though  he  personally  takes  no  part 
In  the  transaction,  and  Is  Ignorant  of  the 
fraud.  Stanhope  t.  Bwafford,  80  Iowa,  46,  46 
N.  W.  408. 

All  of  the  members  of  a  firm  are  liable  for 
a  fraud  committed  by  one  of  them  In  the  sale 
of  partnerehlp  property.  In  this  case  by  direc- 
tion of  one  of  the  defendants,  who  were  engaged 
In  selling  Unseed  meal,  tbeir  foreman  mixed 
and  sold  teel-seed.  whlcb  was  Inferior  to  pure 
linseed  meal.  The  court  instructed  the  Jury 
that  If  one  of  tbe  defendants  sold  the  meal  to 
the  plaintiffs,  such  defendant  knowing  that  teel- 
seed  meal  was  Inferior  and  of  less  value  than 
linseed  meal,  this  knowledge  would  bind  tbe 
defendants,  uid  be  the  same  as  If  they  all 
knew  It.  The  exceptions  to  the  Instructions 
were  overruled.  Locke  T.  Stearns,  1  Met.  560. 
85  Am.  Dec.  3S2. 

One  partner  cannot  convey  the  whole  title 
to  the  real  estate  of  a  firm,  but  where  the  firm 
are  the  oivaers  of  real  estate  be  may,  on  behalf 
of  the  firm,  enter  Into  an  executory  contract  to 
convey  which  will  be  enforced  by  a  court  of 
equity ;  and  where  a  fraud  Is  flrst  perpetrated 
by  blm  in  the  transaction  and  prosecution  of 
such  a  partnership  enterprise,  all  the  partners 
are  liable  therefor,  although  the  others  had  no 
connection  with,  knowledge  of,  or  participation 
in,  the  fraud.  Chester  t.  Dickerson,  64  N.  Y. 
1,  13  Am.  Rep.  660. 

In  New  York  no  action  can  be  maintained 
against  a  partnership  as  such,  but  must  be 
brought  MgMbtat  the  partners  IndlTidually. 
There  can  be  no  doubt  that  If  tbe  above  case 
bad  arisen  In  Alabama,  under  the  authority  of 
Atlantic  Glass  Co.  v.  Taulk.  83  Ala.  404,  3  So. 
800.  tbe  action  might  have  been  brougbt  against 
the  partnenblp  by  Ita  common  name,  and  tbe 
firm  held  liable  as  an  entity. 

Where  one  member  of  a  firm  was  guilty  of 
fraud  in  tbe  sale  of  a  lot  of  sheep  pelts  Jointly 
owued  by  tbe  firm  the  firm  Is  liable  to  the 
51  L.  R.  A. 


I  party  on  whom  the  fraud  was  committed ;  as  a 
tortious  act  of  one  partner  will  often  create  a 
liability  against  the  firm,  so  a  fraud  committed 
by  one  partner  In  the  case  of  the  partnership 
business  binds  the  Ann.  evm  thou^  the  othw 
partners  had  no  knowledge  of,  or  partlelpatlea 
in.  the  fraud.   Wolf  T.  Mlll^  66  111.  860. 

*.  JL*to  tnut  fundi. 

(a)  When  other  memberM  Itahle. 

General  rule  as  to  liability  of  a  firm  for 
money  of  a  third  person  In  the  handa  of  a  mem- 
ber of  the  firm  as  trustee,  applied  to  the  use 
of  the  firm  with  general  consent.  In  Hutchinson 
v.  Smith,  7  I'alge,  26. 

Where  a  firm  of  bankers  permit  a  trustee  to 
draw  the  tmst  fnnda  from  tbe  bank  for  the 
purpose  of  paying  an  IndlTldoal  debt  of  hla  to 
them,  they  are  liable  therefor  to  the  trust  es- 
tate for  the  amount,  ranoell  v.  Hurley,  2  Col- 
ly, Cb.  Caa.  241,  88  Eng.  Cb.  Rep.  241. 

Where  one  of  the  members  itf  a  firm  was  ad- 
ministrator of  an  estate,  and  used  money  be- 
longing to  the  estate  for  firm  purposes,  all  the 
other  members  of  the  firm  having  knowledge  of 
tbe  fact,  and  tbe  firm  having  been  adjudged  a 
bankrupt.  It  waa  held  that  the  administratrix 
ds  bontt  non  of  the  estate  could  prove  claims  to 
the  amount  so  used  for  the  benefit  of  the  firm 
against  tbe  firm  estate,  and  also  against  the 
Individual  estate  of  the  partner  who  had  made 
the  misappropriation  as  administrator.  As 
Jordan,  2  Fed.  Bep.  819. 

Where  a  partner  who  Is  a  trustee  or  executor 
improperly  employs  the  money  of  his  oeatui  que 
truat  In  the  partnership  business,  or  in  the  pay- 
meat  of  partnership  debt,  tbe  oeatui  que  truat 
will  be  entitled  to  reimbursement  by  the  firm 
If  the  other  partners  have  knowledge  of  tbe 
nature  of  the  fond  at  the  time  of  the  employ- 
ment. The  other  partnera  at  the  election  of 
tbe  cestui  que  truat  are  placed  with  tbe  mleop- 
proprlatlng  partner  In  the  attitude  of  trustees 
of  the  fund;  and  tbey  are  regarded  as  bavlng 
«onnlved  at  the  violation  of  tbe  tmst.  If 
they  know  that  tbe  fund  beionga  to  an  estate 
tbey  are  bound  to  Inquire  upon  what  terms  It 
Is  held.  The  liability  when  Incurred  is  a  joint 
and  several  one.  Penn  v.  Fogler,  182  III.  78, 
62  N.  E.  102. 

Where  one  member  of  a  partnership,  who  was 
tbe  guardian  of  an  Infant,  put  tbe  funds  belong- 
ing to  blB  ward  Into  the  business  of  the  part- 
nership In  wblcb  they  were  used,  with  the  con- 
sent of  the  partners,  and  died  leaving  such 
funds  among  the  partnership  assets,  and  tbe 
surviving  partner,  with  notice  of  the  facts,  con- 
tinued the  business  as  surviving  partner,  and. 
becoming  Insolvent,  made  an  assignment  of  all 
tbe  assets.  Including  the  trust  funds  of  the  ward 
In  his  handa,  tbe  ward  may  maintain  an  action 
against  the  assignee  to  recover  the  fund  so  mis- 
appropriated.   Carter  t.  Llpsey.  70  Ga.  417. 

One  of  tbe  defendants,  executor  of  an  estate, 
having  In  his  hands  money  beloni^lng  to  the 
plaintiff  as  residuary  legatee.  Invested  some  of 
It  witb  tbe  other  defendant  In  tbe  purchase  of 
one  balf  of  the  Intereat  of  tbe  latter  in  tbe 
property  need  In  carrying  on  the  business,  and 
entered  Into  a  partnership  with  him.  Tbe  other 
defendant  had  notice  that  the  funds  thus  In- 
rested  In  the  business  by  bis  partner  were  tbe 
funds  which  he  held  as  aforesaid  In  trust  for 
the  plaintiff.  It  was  held  eufflcient  to  put  him 
upon  inquiry.  The  investment  was  made  with- 
out the  consent  or  knowledge  of  tbe  plaintiff, 
and  when  she  had  sufBclent  notice  to  put  her 
upon  Inquiry  ahe  did  Inquire  Into  the  matter, 
and  without  any  delay  or  laches,  commenced 
the  action.  It  was  held  that  both  d^mdaau 
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mrt  Uable  for  On  mlsaivroprlatlon  of  th« 
fundi  MooflDC  to  tht  plftlntlS.  Trail  t.  Trail, 
It  Allen,  407. 

An  Admlalitmtrlx  eommlta  a  br«acb  of  trait 
■br  eoDtinul&g  money  of  bar  inteitate  Id  trade ; 
ud  tbe  partner!  knowing  that  a  certain  propor- 
tloD  beloosed  to  tbe  cbUdren  of  tbe  Intestate, 
who  being  Infanta  eoald  not  contract,  held  the 
monej  on  the  onlj  terma  on  wblch  they  eoald 
bold  It  aa  debtora  to  the  children;  at  U  It  bad 
been  placed  with  tbem  by  war  at  direct  loan. 
Tbe  clear  principle  of  eqnltj  li  that  U  the 
tmatee  baa  made  nse  of  the  traat  property 
the  oeatui  que  trutt  baa  an  option  to  bare  the 
.^oAt  actnallr  nade.  or  interest.  Em  parte 
Watson,  2  Tea.  ft  B.  414,  3  Bon  Baakr.  Cas. 
-SB9. 

A  firm  of  commercial  correspondents  of  tbe 
-execntors  of  an  estate,  acting  nnder  a  power  of 
attoraey.  were  held  to  be  responsible  to  tbe 
testator's  estate  for  the  amount  of  the  produce 
of  stod^  part  of  sncb  estate  sold  by  tbem,  and 
applied  by  tbe  direction  of  the  executora  In 
payment  of  a  balance  due  from  the  latter  aa 
.partners  In  a  commercial  concern  to  their  cor- 
napondents  with  fall  knowledge  on  tbe  part  of 
tbe  correapondenta'  firm  that  the  stock  waa  part 
•of  tbe  testator's  aaaeta.  Wilson  Moore,  1 
Hyl.  *  K.  127. 

One  of  two  partnera  was  tbe  assignee  of  bank- 
rnpta.  He  applied  certain  fands  In  his  banda 
as  sndi  to  the  basineas  of  the  partnerablp,  to 
the  knowledge  of  Us  partBw.  Tbereafter  the 
partnership  was  dlsaolTsd,  botb  membars  tben 
being  oolTcnt,  and  in  tbe  settlement  between 
tbMi  the  amount  of  tbe  trast  fund  ao  put  into 
tbe  boalneaa  of  the  firm  waa  allowed  to  tbe 
-partner  who  waa  aaalgnee  by  tbe  other.  It  was 
beld  that  tJie  plalntllta,  the  new  aaaigneea  of 
tbe  bankrupt,  eoald  recorer  tbe  amonnt  tbns  In- 
Tested  of  the  partnership ;  that  haTtng  receired 
the  money  wltb  knowledge  of  Ita  aoarce  by  both 
partners,  a  payment  or  allowance  from  one 
to  tbe  other  did  not  dlacharge  the  partnership 
from  its  obligation  to  repay  it  to  tbe  fond  from 
-irtilch  It  was  taken.  Smith  r.  Jameson,  B  T. 
H.  801,  Peake,  N.  P.  Caa.  pt.  1,  p.  279. 

One  of  tbe  members  of  a  firm  recelTed  money 
as  county  treasurer.  He  appropriated  it  to  a 
•debt  from  tbe  Arm  to  bimself,  charged  hlmeelf 
with  It  on  tbe  hooka  of  tbe  firm  In  aatlstaetlon 
-of  blB  debt,  and  made  an  entry  In  his  books  aa 
county  treasurer  that  he  bad  Inveated  the 
amount  of  the  trust  funds,  held  by  the  order 
of  the  coort.  It  was  held  that  all  the  members 
of  the  firm  were  liable  to  the  beneficiary.  Price 
T.  XXulford.  86  Hon.  247. 

Where  two  of  three  partners  who  were 
trastees  for  certain  real  estate  sold  the  same. 
«nd,  InatMd  of  applying  the  moneys  arising 
from  the  sales  according  to  the  trasts  of  tbe 
■will,  tbsy  ap^opriated  tbem  to  partnerablp  pnr- 
poata,  with  tbe  knowledge  of  tbe  other  part- 
ner, it  was  held  that  the  partnership  waa  lia- 
ble for  the  misappropriation  of  tbe  funds.  Bm 
parte  Heaton.  Buck,  886. 

Plaistlff  and  her  bnrt>and  were  clients  of  a 
partnerablp  of  aollcltors  consisting  of  father 
and  eon.  Plaintiff  was  poasessed  to  her  sepa- 
rate use  of  a  sum  of  £3,000  which  the  solicitors 
advised  her  on  account  of  her  busband's  pe- 
•coniary  dlfflcaltles  to  invest  without  bis  con- 
currence, and  on  their  suggestion  she  advanced 
tbem  £1,300.  part  of  the  £8,000.  which  they  pro- 
posed to  advance  to  another  client  to  purcbaae 
an  advowaon,  agreeing  to  secure  her  wltb  a 
mortgage  of  tbe  advowson.  When  tbe  transae- 
tloa  was  completed  plaintiff  afterwards  ad- 
Tanced  to  one  of  the  members  of  the  firm  tbe 
Tcmalnlng  £1,700  on  the  representation  by  him 
that  It  would  be  Inveated  on  mortgage  of  tbe 
mat  aatata  of  anotber  clIenL  Tbereafter  the 
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other  member  of  the  firm  died  tearing  a  solv- 
ent estate,  and  after  his  death  tbe  plaintiff  waa 
fraudulently  induced  by  the  remaining  meml>w 
to  ezecate  a  deed  constituting  bim  sole  trustee  of 
the  £3,000,  and  empowering  him  to  Invest  It  aa 
be  thought  proper  without  being  answerable 
for  any  loss.  No  legal  mortgage  of  the  £1.300 
was  ever  effected,  and  It  waa  paid  to  the  lur- 
vivlng  partner  nnder  the  authority  of  tbe  last- 
named  deed,  and  the  £1,700  which  bad  never 
been  Invested  was  spent  by  bIm.  He  continued 
to  pay  the  plaintllC  Interot  on  these  funds  for 
more  than  six  years  after  the  death  of  the  solv- 
ent partner,  and  died  insolvent.  On  a  bill 
against  tbe  executors  of  tbe  aolvent  partner.  It 
was  bald  that  his  estate  was  liable  to  make  good 
the  loss  of  tbe  £1,300 ;  that.  In  oonaeqnence  of 
the  regular  payments  of  toterest  by  the  default- 
ing partner,  lachea  was  not  attributable  to  the 
plaintiff  for  not  enforcing  her  rights  sooner; 
and  that  tbe  dealing  with  tbe  £1,700  waa  not 
part  of  tlie  regular  business  of  the  Arm  aa  so- 
licitors, and  the  receipt  of  It  by  one  partner 
alone  did  not  make  the  other  partner  liable, 
and  the  estate  was  not  liable  to  replace  tbli 
food.  Plumer  t.  Gregory,  L.  B.  18  E^.  621, 
48  L.  J.  Ch.  N.  8.  619,  81  L.  T.  N.  8.  80. 

Honey  received  by  one  member  of  a  firm  of 
solicitors  in  tbe  course  of  tbe  management  and 
settlement  of  the  affairs  of  the  firm  is  mon^ 
paid  to  the  firm  In  the  course  of  their  profes- 
.  slonal  bnslness ;  and  consequently  members  of 
tlie  Arm  are  llabia  to  make  good  loss  occasioned 
by  tbe  Begliga&ce  or  disbonesty  of  tbsir  part- 
ner by  whom  sndi  money  waa  reeelTcd.  Dnn* 
donald  v.  Haaterman,  L.  B.  T  Bq.  604,  88  L.  J. 
Cb.  N.  S.  860,  20  L.  T.  N.  8.  STl,  IT  Week. 
Rep.  648. 

D.,  tbe  pnrtnar  of  Qw  defendant,  bad  been 
engaged  In  tbe  business  of  attorney  and  convey- 
sncer,  and  previous  to  the  partnership  bad  re- 
ceived from  a  peraon  tbe  sum  of  £880  to  be  laid 
oat  on  real  seenrlty.  He  furnished  tbe  party 
wltb  a  mortgage  from  an  apparent  EC,  which  It 
afterwards  appeared  be  bad  forged.  Five  years 
afterwards  the  defendant  entered  Into  partner- 
ship wltb  him.  after  wblch  the  investor  desired 
to  call  In  bis  money.  The  pretended  mortgagor 
was  tben  supposed  to  want  tbe  further  sum  of 
£160.  making,  with  the  orl^nal  mortgage  money, 
£600.  In  conalderatlon  of  the  plaintiff  advanc- 
ing the  latter  amount,  an  assignment  was  made 
to  him  of  the  pretended  mortgage.  £180  of  tbe 
£500  plaintiff  paid  to  the  defendant,  who  gave 
him  this  receipt :  "Received  of  Mr.  B.  W.  the 
sum  of  £180  for  wblch  I  promise  to  aeeonnt  to 
bim  on  demand.  Chambers."  Tbe  dftfendant'a 
partner  waa  not  at  bone  when  tbe  sum  was 
paid.  Borne  time  afterwards  tbe  plslntlff  called 
at  the  office  to  pay  £800,  part  of  the  remaining 
£820  due.  The  partner  tben  being  at  homew 
plaintiff  paid  the  money  to  bin,  reeelTlng  hit 
receipt  for  £300,  sUting  that  £20  waa  still  due. 
It  was  admitted  that  the  defendant  was  In  no 
respect  privy  to  tbe  forgery,  and  that  no  proc- 
uration money  waa  paid  to  either  of  tbe  part- 
nera. It  was  bold  that  tha  tranaaetion  wltb 
the  plalntilE,  althouA  based  upon  tbe  original 
forgery  of  the  defendant's  partner,  was  never- 
theless a  transaction  with  the  partnership,  end 
that  defendant  was  liable.  Wlllet  v.  Chambers, 
2  Cowp.  814. 

Plaintiff  executed  'to  bts  solicitors  a  power 
of  attorney  to  receive  money,  being  the  share 
of  a  fund  to  wblch  he  waa  entitled,  which  had 
been  paid  In  court.  The  aollcltors  were  part- 
ners, and  one  of  tbem  enclosed  the  power  of  at- 
torney to  receive  the  money  to  the  plaintiff,  to- 
gether with  a  letter  stating  the  amount  that 
would  be  due  for  principal  and  Interest,  and  ask- 
ing direction  aa  to  tbe  dlqwaltlon  Qf  the  money. 
The  power  of  attome^.^^^^tj^  ^^p^^^g^ 
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BnJler  (ttt  pattiwrdilp),  jotntir  aod  MT«nUj. 
1Ind*r  this  power  of  attorney,  Bnller  aloD*  re- 
eelved  tbe  moner,  Blgned  the  receipt  In  bla  own 
aaae,  paid  the  monej  Into  hla  prlrate  banking 
account,  from  wblcli  be  abortly  afterward*  drew 
It  oat,  and  absconded.  It  waa  beld  tbat  the 
partneriblp  waa  reqwnaible  for  tbe  consequence 
of  Buller'i  wrongful  act.  8L  Anbjn  t.  Smart 
(1868)  L.  B.  8  Ch.  646,  10  U  T.  M.  8.  102,  16 
Week.  Bep.  1095. 

Plaintiff  applied  to  a  member  of  a  Arm  of  «>• 
lidtora  for  a  loan  of  money  on  a  mortgage.  He 
waa  told  by  ttie  person  ba  applied  to  tbat  It 
wonid  be  neccwary  to  glva  eollateral  aecnrltleB 
In  addltl<m  to  the  aecnrlty  of  tbe  mortgage. 
These  securities  were  then  In  the  possession  of 
tbe  firm,  end  plaintiff  bad  therefore^  through 
the  &rm,  obtained  loans  upon  these  securities. 
The  statement  that  the  partial  from  whom  the 
loan  waa  to  be  made  required  additional  secur- 
ity as  collateral  was  fAIse.  The  member  of  tbe 
firm  with  whom  tbe  plaintiff  dealt  sold  the 
shares  tiiat  were  In  the  bands  of  tbe  firm  as  col- 
lateral to  the  loan  mentioned  and  absconded. 
On  two  prsTloua  occasions  the  plaintiff  had  de* 
po«]ted  tbe  same  securities  with  this  Individual 
member  to  enable  talm  to  raise  temporary  loans, 
notice  of  which  transaction  appeared  In  tbe 
books  of  tbe  Brm  :  and  it  appeared  tbat  the  firm 
were  In  the  habit  of  holding  securities  payable 
to  hearer,  and  also  sunia  of  money,  for  their 
cllenta.  In  an  action  to,  among  other  things, 
make  tbe  partners,  as  a  partnership,  liable  for 
the  loans  of  tbe  share.  It  was  held  that  It  was 
wtthln  tbe  scope  of  the  apparent  authority  of 
tiM  indlTidUftI  partner  to  take  the  custody  of 
the  share  warrants  payable  to  bearer,  and  tbat 
Us  partners  were  liable  for  his  misappropriation 
of  them.  Bbodes  Moules  (1895)  1  Ch.  236, 
64  L.  J.  Ch.  N.  8.  122. 

Money  waa  paid  to  one  of  a  firm  of  solicitors 
to  be  Invested  on  a  mortage.  It  was  remitted 
to  hlin  by  a  check  which  he  paid  Into  the  Joint 
aeoooDt  of  bis  firm  at  their  bankers.  About  a 
month  afterwards  he  drew  out  the  amount  thus 
dqwalted.  which  was  never  Invested,  but  mis- 
applied by  him.  He,  however,  represented  that 
the  money  had  been  Invested  on  a  mortgage,  and 
he  paid  the  Interest  for  six  montha  It  waa 
held  tbat  the  client  forwarded  tbe  money  to  an 
individual  partner,  relying  upon  his  representa- 
tion, but  at  the  same  time  on  the  Joint  Judgment 
of  himself  and  tals  partner.  The  master  of  tbe 
rolls  said:  Where,  as  In  this  Instance,  money 
la  received  by  one  member  of  a  partnership  for 
tbe  express  purpose  of  a  special  Investment,  and 
it  Is  paid  by  him  Into  tbe  partnership  acconat. 
Instead  of  being  properly  Invested,  and  when  tbe 
proceeds  of  tbat  account  are  received  by  the 
firm.  It  Is  Impossible  to  say  that  one  partner  Is 
not  liable  for  tbe  misconduct  of  tbe  other  In 
tbe  misapplication  of  the  funds.  Eager  v. 
Dames.  81  Beav.  579,  7  L.  T.  N.  S.  408. 

A  tenant  for  life  of  settled  eatates  obtained 
an  net  of  Parliament  for  selling  tbe  estates  and 
investing  the  proceeds  under  tbe  direction  of  a 
court  for  tbe  purchaae  of  other  lands  to  be 
settled  to  the  Btme  uses.  After  the  estates  had 
been  sold  and  tbe  money  paid  Into  court  the 
tenant  for  life  fraudnlently  obtained  an  order 
under  which  part  of  the  money  was  imld  out  to 
him.  One  of  thrse  partners  of  a  firm  of  so- 
licitors who  acted  as  such  for  tbe  tenant  for  life 
In  obtaining  tbe  orders  and  in  every  other  pro- 
ceeding under  tbe  act  was  aware  of  the  fraud, 
but  tbe  other  two  members  of  the  firm  were 
wholly  iguoraat  of  it.  In  an  equity  suit  insti- 
tuted by  tbe  remaindermen  after  the  death  of 
tha  tmant  for  life  It  was  beld  tbat  all  three  of 
tb«  partnara,  and  tbe  eetate  of  the  tenant  for 
lite,  were  Jglatly  and  severally  liable  to  tnake 
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good  the  money.  Brydgea  T.  Branflll,  it  Km. 
369,  11  U  J.  Ch.  N.  8.  249,  6  Jur.  810. 

Where  one  of  a  firm  of  solicitors  received 
from  a  client  a  sum  of  money  for  which  a  re- 
ceipt was  glvm  in  the  name  of  the  firm,  stating 
tbat  part  of  tbe  money  waa  in  payment  of  cer- 
tain costs  due  to  the  firm,  and  tbat  tbe  residue- 
was  to  make  arrangements  with  tbe  client's 
creditors,  and  tbe  solicitor  misappropriated  tb» 
money.  It  waa  held  that  the  transaction  with 
the  client  was  within  tbe  scope  of  tbe  partner- 
ship business,  and  tbat  the  partners  In  tbe  firm 
were  Jointly  and  severally  liable  to  make  good 
the  aiDonnt.  It  waa  also  held  that  all  the  part- 
ners were  neecasary  to  a  sait  for  tbat  pnrpoaa. 
Atkinson  v.  Uackrath,  £..  B.  2  Bq.  570*  85  L.  J. 
Cb.  N.  8.  624,  14  !«.  T.  N.  8.  722,  14  We*- 
Bep.  888. 

A.  and  B.,  having  for  many  ytara  been  part- 
ners In  bu^ness  aa  scrileltora.  dissolved  their 

partoershlp.  and  tbe  business  continued  to  tM 
carried  on  by  A.  alone  for  seven  years  there- 
after, when  be  became  bankrupt.  It  was  then 
aacertalned  that  a  sum  of  money  which  bad 
been  paid  by  a  client  into  tbe  general  account  of 
the  firm  at  their  banker's  five  years  before  tho 
dissolution,  for  tbe  purpose  of  investment,  and 
which  A.  had  shortly  afterwards  represented 
to  have  been  Invested,  and  on  wbtoh  bebadrego- 
Isrly  paid  Interest,  had  been  appropriated  by  hloa 
to  bis  own  use,  and  not  Invested  at  all.  Upon 
a  bill  died  by  tbe  client  against  B.  to  make  him 
liable  for  tbe  money.  It  was  held,  flrat,  that,  as- 
suming tbat  defendant  was  personally  Ignorant 
of  tbe  whole  transaction,  and  had  derived  no 
benefit  from  tbe  fraud,  be  was  bound  by  the  rep- 
rewtttstlon  of  his  partner,  the  same  being  In 
reference  to  a  matter  within  the  scope  of  the 
pHrtnership  bualnesa,  and  amounting  to  a  guar- 
anty by  tbe  Arm  to  tbe  parties  concerned :  and 
that,  although  tbe  plaintiff  might  have  a  right 
of  action  at  law  for  tbe  money,  be  bad  a  concur- 
rent remedy  In  equity  on  the  ground  of  tiM 
fraud.  Blair  v.  Bromley.  6  Hars.  642.  16  L.  J. 
Cb.  N.  8.  lOS,  11  Jur.  HQ,  Afttrmed  In  2  PblU. 
Cb.  864.  10  L.  J.  Cb.  N.  8.  495.  11  Jur.  617. 

A  Bm  of  attorneys  at  law  received  and  re- 
ceipted for  claims  for  collection  by  suit.  Suits 
were  Instituted,  and  tbe  Judgments  recovered 
on  both  of  said  demands.  Thereafter  one  of 
the  partners  died,  and  after  hla  death  the  other 
collected  the  money,  bnt  It  was  not  paid  to  tha 
claimants.  The  other  partner  anbsequently 
died  insolvent,  and,  there  being  no  partnerahip 
assets  to  be  applied  to  tbe  payment  of  these 
claims,  the  estate  of  the  partner  4'tio  died  before 
the  money  was  collected  the  other  was  held 
liable  for  their  payment.  IfcGlli  v.  IfcGIH,  2 
Met.  (Ky.)  262. 

A  firm  of  lawyers  received  a  note  from  the 
plaintiff  for  collection.  One  of  them  waa  ad- 
ministrator of  an  estate  which  was  Indebted  t» 
one  of  tbe  parties,  who  executed  the  note  In 
a  larger  amount  than  tbe  amount  of  tbe  note 
upon  a  settlement.  Tbe  administrator  re- 
turned the  amount  of  tbe  note,  and  executed 
a  receipt  In  the  name  of  the  firm  for  the  amonBt 
of  tbe  note  and  Interest.  It  was  held  tbat  ths 
giving  of  a  receipt  by  tbe  administrator,  who 
was  a  member  of  the  firm  of  attorneys,  In  the 
name  of  the  firm,  waa  a  receipt  of  tbe  money 
due  their  client,  aod  made  the  other  party  re- 
sponsible for  It.  Tbe  partner  who  was  adminis- 
trator bad  left  tbe  state.  The  firm  was  dis- 
solved, and  tbe  other  partner  knew  nothing  of 
the  transaction  until  his  partner  bad  gone,  and 
never  received  any  of  tbe  money.  A  motion 
was  entered  against  him  for  tbe  amount  of  in- 
terest, damages  and  costs  under  sections  of  tb» 
Code  tfving  this  anmmary  remedy  In  certain 
cases  against  nXtaaujM,  and,  ui 
Digiiized  by 


IMOl 


Fagh  t.  Oitizbkb^  Bahkiho  Co. 


48» 


Tislon,  be  wai  Btrlckra  from  the  roll  of  attor- 
oe^B  and  dlBqaallfled  to  practise  until  the  debt 
wu  paid.  Tbla  aetlm  was  afflnaed.  Porter  t. 
Vueab  14  Lea»  629. 

(ft)  Whtm  attor  Memtert  not  MoMa. 

The  feneral  role  la  that  irtiere  a  partner 
lends  trust  monej  to  hia  Arm  no  debt  la  created 
against  the  Joint  eetate  in  favor  of  the  oeatui 
CM  trust,  unleu  the  fact  of  tta  being  tmat 
aumej  la  known  to  the  other  partners.  Wlllett 
T  Stringer,  17  Abb.  Pr.  162. 

Neither  the  partnerablp.  nor  the  IndlTldual 
partaera  othw  than  the  tntatee,  are  liable  for 
tmat  funds  paid  Into  tbe  firm  business  by  a 
partner  wbo  la  a  trustee,  unless  all  tbe  other 
partners  bare  knowledge  of  tbe  character  of 
tbe  funds  thus  put  In.  Englar  t.  OITutt,  TO  Hd. 
78,  16  AU.  407 ;  Shaffer  t.  Martin.  25  App.  IMt. 
SOI,  49  N.  T.  Suiw.  868. 

An  adnlnlatrator  da  bonft  mm  Invested  trust 
fnnds  belonging  to  his  estate  In  a  leaee  of  furni- 
ture and  poBsession  of  a  hotel  In  partnership 
with  another.  The  other  aold  fala  Intereet  aft- 
erwards to  defendants.  Thereafter  plaintiff 
was  appointed  by  tbe  supreme  court  trustee  of 
the  estate.  The  trust  estate  was  capable  of  be- 
ing traced,  Identlfled,  and  distinguished  In  the 
Inveatment  made  by  the  administrator  In  the 
said  bote!  and  In  the  business  carried  on  by  bim 
In  connection  vrlth  the  other  defendants.  Tbe 
other  defendanta  when  tbeir  interest  In  the 
said  property  and  business  was  acquired  had  no 
notice  or  suspicion,  nor  any  reason  for  any,  that 
the  interest  of  the  administrator  had  been  pur- 
chased with  money  he  held  In  trust,  or  that  he 
was  not  ths  absoluts  and  bona  flde  owner  there- 
of by  his  own  right  It  was  helA  that  when  a 
partner  lends  truat  money  to  bis  firm,  his  c««- 
titt  que  tntat  do  not  become  creditors  of  tbe 
Ann,  and  are  not  entitled  to  share  as  such  In 
the  distribution  of  Its  assets,  unless  the  fact  of 
its  being  tmst  money  Is  known  to  the  other 
psrtners.  Mollembaek  t.  More,  12  Jonea  ft  S. 
107 ;  Jaqnes  Marquand,  6  Cow.  407 ;  Em 
parte  Heaton,  Buck,  386;  Bm  parte  Apsey,  3 
Bro.  Ch.  260 :  Sm  parte  Watson.  2  Ves.  ft  B. 
414,  2  Rosa  Baakr.  Cas.  250;  Wlllett  t.  String- 
er. 17  Abb.  Pr.  152. 

Where  a  partner,  who  Is  s  trustee,  pays  Into 
tbe  partnership  as  his  share  of  the  partnership 
capital  trust  funds  in  his  hands  without  the 
fcaowledge,  on  the  part  of  his  partner,  of  the 
character  of  the  funds,  neither  the  partnership 
nor  tbe  partner  will  be  liable  to  the  cestui  gue 
tmat.  Ollnith  t.  Deceli,  72  Uiaa  232,  16  So. 
250. 

Where  an  executor  bad  made  a  loan  of  trust 
fonda  to  a  firm  of  which  be  was  a  member,  and 
thereafter  had  drawn  out  all  of  the  money  that ' 
he  was  entitled  to  draw,  such  drawing  being 
from  time  to  time,  and  the  total  amounts  of 
which  Included  the  amount  of  the  loan,  It  was 
held  that,  as  he  bad  drawn  all  that  he  had  a 
right  to  draw  on  account  of  his  share  of  the 
capital  and  tbe  loan  In  question,  although  It 
was  entered  generally  to  his  private  account 
without  further  designation,  yet  a  subsequent 
application  to  tbe  account  in  question — that  Is 
to  say.  the  loan — could  not  be  considered  aa  in- 
equitable or  fraudulent  In  reapect  to  these  com- 
plainants wbo  were  the  residuary  derlseea. 
Sherburne  t.  Goodwin,  44  N.  H.  271. 

Where  a  client  had  corresponded  and  dealt 
cxcIoalTely  with  one  only  out  of  a  partnerablp 
of  three  solicitors,  and  remitted  a  sum  of  money 
to  that  one  alone,  although  deaired  by  him  to 
remit  the  money  to  the  firm,  a  motion  against 
all  three  partners  under  the  summary  Jurisdic- 
tion of  tbe  court,  to  compel  them  to  pay  the 
money,  was  refused  ms  to  the  two  partners 
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who  had  thus  been  excluded  from  tbe  fair  means 
of  the  Imowledge  of  the  remittuice.  Jts  Law- 
rence, 2  Smelo  ft  G.  867,  28  L.  J.  Ch.  H.  &  791, 
18  Jor.  742. 

The  defendants,  who  were  in  partnership  as 
solicitors,  were  employed  by  a  person  to  lay 
out  £C00  on  a  mortgage.  They  lent  tbe  money 
to  another  person  on  mortgago  of  certain  prem* 
Ises,  and  retained  possession  of  the  mortgage 
deed.  Tbe  premises  were  afterwards  sold  sub- 
ject to  tbe  mortgage,  and  the  purchaser  paid 
the  amount  of  the  mortgage  to  one  of  the  de- 
fendants, and  took  up  the  mo7tgage  deed.  Hs 
afterwards  dellyered  the  mortgage  deed  to  the 
aame  defendant,  and  received  £300.  The  Inter- 
■est  was  kept  up  by  tbe  defendant  partner  en- 
gaged In  this  transaction,  he  receiving  the  In- 
terest on  the  £300  from  the  purchaser,  and  the 
purchaser  afterwards  paid  up  the  £300,  and 
again  took  the  mortgage  deed.  The  Interest 
money  was  paid  to  the  client  and  bis  agent 
varionsly.  and  after  a  number  of  years  ths 
client  died.  Previous  to  his  death  the  defend* 
ants  had  dissolved  partnership.  The  other  de- 
fendant and  partner  was  Ignorant  of  the  r» 
celpt  and  payments  by  his  iwrtner  ■ubseqnent 
to  the  Investment  of  the  £500  until  three  years 
after  the  purchaser  paid  the  £300  and  received 
bark  the  mortgage  deed.  In  an  action  by  the 
executors  of  tbe  client  against  the  defendants 
aa  members  of  the  partnership  It  was  held  that 
no  action  wonid  lie  against  tbe  one  partner  In- 
asmuch as  the  subsequent  receipt  of  the  mort* 
gage  by  the  other  was  wbolly  nnauthorlEed, 
and  not  within  the  scope  of  the  partnerablp 
business.  81ms  v.  Bmtton,  5  Elzcb.  802,  20  L. 
J.  Excb.  N.  S.  41. 

It  Is  not  tbe  ordinary  business  of  a  solicitor 
to  receive  money  belonging  to  his  client,  or 
money  due  to  blm  on  mortgage,  nor  to  receive 
money  from  blm  for  the  purpose  of  Investment 
generally :  and  one  partner  Is  not  liable  for  tho 
misapplication  of  money  so  received  by  another 
without  his  privity.  If  tbe  money  had  been  re- 
ceived for  the  purpose  of  being  Invested  In  a 
speclfled  security,  tbe  partner  would  be  bound ; 
but  until  the  matter  was  brought  to  an  agree- 
ment to  Invest  tbe  money  on  the  representation 
.  of  a  specific  security  It  did  not  come  within  tba 
ordinary  business  of  the  partnership.  Bourdll- 
lon  V.  Roche,  27  L.  J.  Ch.  N.  S.  681. 

Certain  bonds  payable  to  borrower  were  de- 
posited with  a  member  of  a  Orm  of  solicitors 
l>y  trustees  under  a  will.  The  solicitors  wera 
acting  for  the  estate.  Tbe  other  partners  bad 
no  knowledge  of  the  deposit,  but  letters  refer- 
ring to  the  bonds  were  copied  In  tbe  letter  book 
of  tbe  flrm.  and  were  charged  for  In  the  bill  of 
costs  of  the  firm,  and  tbe  bonds  wera  Included 
In  a  statement  of  account  which  tbe  flrm  mad» 
out  for  the  trustees.  The  partner  with  whom 
the  bonds  were  deposited  paid  some  of  tbe  Inter- 
est on  tbe  bonds  by  checks  of  the  firm,  but  on 
each  occasion  reeonped  tbe  firm  by  a  cbeck  for 
the  same  amount  on  his  private  account.  H* 
afterwards  misappropriated  the  bonds.  It  waa 
held,  reversing  the  Judgment,  that  the  checks, 
letters,  and  entries  were  too  ambiguous  to  af- 
fect the  other  partners  with  acquiescence  In 
their  partner  having  the  custody  of  the  bond»' 
as  part  of  tbe  partnership  business,  and  that 
they  could  not  be  held  liable  for  their  misap- 
propriation. Cleatber  v.  Twlsden  (1884)  L.  R. 
28  Ch.  DIT.  840,  52  L.  T.  N.  8.  880,  64  L.  J.  Ol. 
N.  8.  408,  88  Week.  Rep.  485. 

5.  For  Mtviduel  debt  or  Iteneftt. 

The  general  rule  aa  to  liability  ot  the  firm  for 
money  borrowed  In  tbe  name  qf  -the  firm  pnA 
misappropriated  by  W^iitfflMB^WliJO^WO* 
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;fflTen  In  Beat  Eitate  Inrest.  Oo.  Smith, 
162  Pa.  441,  20  Atl.  855. 

A  receiver  remitted  to  hli  ■oUcItora  u  hit 
agents  money  to  be  paid  Into  court  by  them  to 
tbe  vredit  of  the  cauae.  The  nme  firm  were 
-also  sollcltora  of  the  plalntlCF.  One  of  the  firm 
misappropriated  the  funds,  and  absconded.  On 
«  motion  b;  the  plalntifT  In  a  cammarr  pro* 
eeedlng  to  compel  tbe  firm  and  the  other  mem- 
bers of  It  to  pay  the  money  belonging  to  the 
plaintiff  wblch  had  been  thus  misappropriated 
by  the  partner.  It  was  held  that  the  motion 
could  not  prevail,  as  be  bad  received  the  money 
as  tbe  solicitor  of  the  receiver,  and  not  of  tha 
plaintllF.  Dixon  v.  Wilkinson.  5  Jor.  N.  S. 
1003,  4  De  G.  A  J.  508. 

In  an  action  on  a  bill  of  excbange  all^d  to 
have  been  dlrei'ted  to  the  defendants  and  In- 
dorsed by  tbe  drawer  and  payee  to  the  plaintiff. 
It  appeared  that  the  six  defendants  carried  on 
business  In  partnership  at  the  time  of  the  ac- 
ceptance. Tbe  acceptance  was  written  by  one 
of  them,  and  the  Jury  found  that  he  accepted  In 
the  ordinary  name  of  tbe  firm,  but  that  the 
bill  was  drawn  and  accepted  In  fraud  of  tbs 
partnership,  and  not  for  partnerahtp  purposes. 
A  verdict  was  directed  tor  tbe  plaintiff  reserv- 
ing leave  to  move  to  enter  a  verdict  for  the  de- 
fendants. Tbe  court.  In  refusing  the  rule,  held 
that  where  Issue  Is  Joined  on  a  plea  of  non  ao- 
nepft,  and  the  proof  offered  of  the  acceptance 
!■  the  algnature  of  one  partner  competent  to 
Wnd  tbe  Arm,  then,  thongh  the  defendants  show 
that  this  signature  was  a  fraudulent  act  on  tbe 
part  of  such  partner,  yet  If  the  proof  does  not 
affect  the  plaintiff  with  knowledge  of  the  fraud. 
It  does  not  put  tht  plaintiff  to  an  answer,  nor 
make  It  necessary  for  him  to  give  any  explana- 
tion or  account  of  the  transaction.  Musgrave 
V.  Drake>  5  Q.  B.  186,  Dav.  ft  M.  347,  18  L.  J. 
<2.  B.  N.  S.  16,  7  Jur.  1015. 

Two  of  three  members  of  a  firm  engaged  In  a 
cotton  business  were  also  partners  in  a  grocery 
business.  The  third  member  In  the  cotton  busi- 
ness was  not  Interested  In  tbe  grocery  business, 
and  took  no  active  part  in  tbe  cotton  concern, 
and  was  not  known  to  tbe  world  as  a  partner. 
Tbe  two  partnerships  had  the  same  firm  name. 
The  partners  in  the  grocery  business,  having 
become  Indebted  to  a  third  party,  gave  him 
their  acceptance,  which  not  being  able  to  take 
■up  when  due  they.  In  order  to  provide  for  it,  In- 
dorsed In  their  common  Urm  name  which  was 
applicable  to  either  partnership  a  bill  of  ex- 
cbange to  him  wblch  they  had  received  Id  the 
cotton  business  In  wblch  the  third  silent  part- 
ner wus  Interested,  end  which  Indorsement  was 
unknown  to  him,  and  the  party  to  whom  the  In- 
■dorsement  was  made  had  no  knowledge  of  him. 
It  was  held  that  such  indoraement  of  the  firm 
name,  common  to  both  partnerships,  of  a  bill 
received  by  the  two  partners  in  the  cotton  busl- 
nesn,  bound  their  partner  la  that  business ;  and 
that  he  was  liable  to  be  sued  by  the  Indorsee  on 
such  Indorsement,  the  latter  not  knowing  of  the 
misapplication  of  the  partnership  fund  at  the 
time.  Swan  v.  Steele,  7  East,  210,  8  Smith, 
ISft. 

One  of  two  partners  as  woollen  drapers  bor- 
rowed money  from  the  plaintiff,  and  gave  a 
note  for  the  same  from  himself  and  partner. 
Though  this  money  was  not  brought  Into  the 
partnership,  nor  the  note  given  with  the  privity 
«f  the  other  partner,  It  was  yet  held  that  the 
otber  partner  was  bound.  Lane  v.  Wlllams,  2 
Vem.  277. 

A  township  treasurer,  a  member  of  •  firm 
«ODSlstIng  of  two,  depoBlted  the  greatw  portion 
of  the  public  funds  In  the  bank  to  the  firm's 
-credit  In  common  with  tbe  private  funds  of  the 
partiMrshlp,  and  from  time  to  time  orders  were 
4ra«a  on  the  treanrvr  and  paid  indiscriminate- 
C1L.B.A. 


1y  by  tbe  firm's  checks  on  this  deposit.  The 
firm  disnolved,  the  first-mentioned  partner  pur- 
chasing the  stock  of  goods  on  hand  and  the 
notes  and  accounts,  mnd  be  was  to  pay  all  part- 
nership llabllttlea.  In  a  schedule  of  such  ila- 
btlltles  there  were  $6,000  due  the  township, 
wblch  he  paid  before  tbe  hearii^  In  the  court 
below.  No  attempt  had  been  made  during  the 
existence  of  tbe  partnership  to  treat  thia  d^oslt 
of  public  moneys  otherwise  than  as  partnership 
moneys,  and  they  were  used  as  a  common  fund 
subject  only  to  partnership  check.  It  was  held 
that  such  deposit  and  use  of  the  public  moneys 
by  the  treasurer  as  such  were  In  vIoIatl<m  of  a 
statute,  being  a  conversion  fif  the  public  moneys 
to  the  use  of  the  partnership ;  that  the  otber 
partner,  having  with  full  knowledge  consented 
and  approved  this  mode  of  doing  business,  and 
participated  In  It.  was  In  law  alike  guilty  with 
his  partner  for  such  unlawful  converalon.  The 
partnership  was  liable  to  the  public  authorities 
fov  the  money  thus  converted ;  that  the  part- 
ners were  partlcept  crimiHis  In  the  transaction, 
and  tbe  taw  will  leave  them  where  It  finds  them, 
and  assist  neither  against  the  other,  Tbe  part- 
ner who  was  treasurer  having,  under  the  agree- 
ment of  dissolution,  paid  the  liability  to  tbe 
township  partly  out  of  partnership  assets  and 
partly  out  of  his  own  means,  tbe  legal  transac- 
tion was  consummated,  and  he  bad  no  right  of 
contribution  from  his  partner;  but  the  other 
partner,  having  parted  with  alt  bfs  interest  by 
the  dissolution  agreement,  reserving  only  a 
right  to  half  of  the  surplus,  was  not  entitled  to 
an  account  which  rejects  the  payment  made  by 
his  partner,  and  he  la  only  mtltled  to  an  ac- 
count fbr '  the  surplus  remaining  after  credit- 
ing the  partner  with  the  amounts  paid  on  the 
Illegal  transaction.  Davis  v.  Gelhaus,  44  Ohio 
St.  69,  4  N.  E.  698. 

Two  firms  engaged  In  the  same  business 
formed  a  partnerahlp  for  tbe  manufacture  and 
sate  of  their  goods, — that  is  to  say,  each  firm 
was  a  member  of  the  partnership.  Afterwards, 
In  consequence  of  tbe  death  of  a  memt>er  of  one 
of  the  firms,  the  general  assembly  by  special 
act  created  the  otber  memtKrs  of  that  firm  and 
the  widow  and  children  of  the  deceased  member 
a  corporation.  The  preamble  to  tbe  act  stat- 
ed that  It  was  for  the  purpose  of  protecting 
the  business  of  the  different  members.  The 
corporation,  without  any  further  agreement,  as- 
sumed and  took  the  position  of  the  firm  ft  rep- 
resented In  the  partnership,  which  had  been 
composed  of  the  two  firms.  By  the  original 
articles  of  partnership  between  tbe  two  flnns 
each  nas  to  be  allowed  to  draw  on  the  main 
partnership  to  the  amount  of  three  fourths  of 
the  prlos  of  goods  sent  by  It  for  sale.  Drafts 
were  drawn  Iv  the  other  firm,  which  was  a  man- 
ber  of  the  partnership,  on  the  main  partnersUp. 
to  a  greater  amount,  and  were  discounted  by  the 
plalntlfE.  These  drafts  were  indorsed  by  a 
stockholder,  who  had.  until  a  abort  time  before, 
bean  a  director  of  the  corporation.  The  plain- 
tiff knew  the  provisions  of  the  articles  of  co- 
partnership, but  did  not  know  that  the  drafts 
were  In  excess  of  the  authorised  payment,  which 
appeared  only  on  the  l>ooks  of  the  main  part- 
nership In  the  city  of  New  York  while  the  plain- 
tiff resided  In  Connecticut.  The  plaintiff  knew, 
however,  that  the  drafts  were  discounted  for 
the  l>encflt  of  tbe  firm  who  drew  them,  and  that 
they  were  greatly  In  need  of  money.  It  was 
held  that  these  facts  were  not  sufilclent  to. put 
the  plaintiff  on  Inquiry  as  to  whether  the  cor- 
poration considered  Itself  liable  on  the  accept- 
ance of  the  main  partnership,  and  that  the  cor- 
poration, as  a  member  of  the  main  partnership, 
was  liable  to  the  plaintiffs  on  the  acceptance. 
Butler  V.  American  Toy  Co.  46  Conn.  186.  The 
dedalon  was  by  a  divided  coiuti.  two  of  ■  the 
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thne  judges  disseotlng  on  tbe  sronnd  that  tli* 
-«dmlBalon  of  the  corporation,  or  ita  contlnaance 
-&a  a  member  of  the  partnership,  was  ultra  vItm. 

Where  a  party  knew  when  he  received  an 
iDstniment  from  one  of  the  partners  of  a  Arm, 
or  had  reason  to  bellere,  that  It  waa  In  pay- 
ment of  the  partner's  debt,  or  for  hia  own  pecu- 
liar advantaEC  aside  from  the  partnership  bene- 
fit, he  acquired  no  right  by  this  attempted  pros- 
tltotlon  of  the  firm ;  and  neither  justice  nor 
convenience  requires  that  the  person  who  has 
knowledge  of  the  fraud,  or  Is  Ignorant  through 
BTOtB  negligence,  should  have  the  right  to  sub- 
ject a  partnership  by  the  contract  of  one  of  the 
partners  made  for  bis  own  benefit.  New-Xork 
Klreoen  Ins.  Co.  t.  Bennett,  fi  Conn.  S74.  18 
-Am.  Dec  109. 

The  appellants,  defendants  below,  were  the 
•owners  of  property,  and  leased  It  to  another. 
The  appellee,  plaintiff  below,  claimed  that  be 
applied  to  one  of  the  firm  for  Information  In  re- 
gtini  to  the  lessee :  told  him  he  was  negotiat- 
ing for  a  partnership  wltb  him  to  buy  a  half 
Interest,  and  the  defendant  told  him  the  prop- 
•ett7  belonged  to  the  lesiwe.  There  was  nothing 
to  show  that  the  other  partner  ever  bad  any 
Information  that  any  such  coaversatlon  bad 
-taken  idace  between  tbe  appellee  and  the  part- 
ner. The  action  was  for  mallctonsiy,  and  wlth- 
■ont  any  probable  cause,  taking  the  chattels  of 
the  appellee  of  the  value  as  the  Jury  found  of 
•350.  Tbe  jury  found  that  the  conversation 
mentioned  did  occur;  that  the  appellee  relied 
npoD  the  statement  made  to  him  by  the  defend- 
-ant  with  whom  the  oonTeritatlOD  was  held,  and 
boi.ght  from  tbe  lessee  first  tbe  one  half,  and 
tbon  tbt  other,  of  tbe  property  In  dispute,  and 
that  It  was  worth  fSSO.  Tbe  jury  found  a  ver* 
-diet  for  $850.  The  court  held  that  there  waa 
no  foundation  Cor  vindictive  damages  against 
the  partner  who  did  not  have  the  conversation 
-and  knew  nothing  of  it,  and  that  as  to  him  the 
verdict  was  wrong,  but  that  for  the  actual  dam- 
ages, the  appellsints  being  partners,  were  both 
liable  for  the  taking  of  the  property  In  which 
taking  they  both  Joined,  although  his  title  aa 
against  them  was  by  estoppel  by  reason  of  the 
representations  of  one  partner  without  the 
knowledge  of  the  other.  What  either  piartner 
-does  or  says  as  to  partnership  property  Is,  as 
to  third  peraona  In  good  faith  acting  upon  It, 
at  If  done  or  said  by  both.  Tbe  appellee  re- 
mitted the  amount  added  to  the  actual  value  of 
the  property  and  Interest,  and  tbe  judgment  tor 
tbe  balance  was  affirmed.  Wanner  v.  Winters. 
38  III.  App.  149. 

Aa  to  estoppel  In  trover,  see  Coleman  v. 
Peaice,  2Q  HInn.  128.  1  N.  W.  846,  III.  a, 

«.  Appnvai  of  other  membcra — firm  acoepting 
heneiK. 

The  defendants  were  partners  In  business  aa 
ftrewers :  and  one  of  them  assisted  In  the  dis- 
possessing of  the  plaintiff  from  premises  for  tbe 
reut  of  which  the  Arm  were  obligated  as  aure- 
-Uea  for  tbe  plaintiff.  The  court  held  that  one 
partner  has  no  right  to  Involve  another,  or  to 
pledge  him  to  a  fact,  unleaa  In  the  ordinary 
course  of  business.  In  a  case  of  trespass,  one 
partner  cannot  Involve  another  In  the  same 
mischief ;  yet  there  may  be  exceptions,  even  to 
«uch  a  case,  where,  tor  Instance,  the  trespaas 
is  tn  tbe  nature  of  a  taking  which  la  available 
to  tbe  partnersbip.  more  especially  if  the  other 
partners  afterwards  agree  and  consent  to  the 
act.  I'etrle  v.  I.amont,  1  Car.  A  M.  03. 
ol  L.  R.  A. 


One  partner  has  no  right  to  Involve  another 
unless  In  the  ordinary  course  of  their  business, 
— for  Instance  In  a  trespass, — except  In  the 
case  where  the  trespaaa  Is  In  the  nature  of  a 
taking  which  is  available  to  tbe  partnership, — 
and  In  such  case  to  render  one  partner  liable 
who  did  not  Join  In  the  commission  of  tbe  tres- 
pass, be  must  afterwards  have  concurred  In  It, 
and  received  the  beneQt  of  It.  Grund  v.  Van 
Vieck.  69  III.  478.  Citing  Petrie  v.  Lamont,  1 
Car.  A  M.  BS. 

All  the  members  of  a  partnership  company 
arc  liable  for  the  tortloua  act  of  one  of  their 
number  wben  committed  In  furtherance  of  the 
partnership  business,  and  for  Its  benefit.  Dud- 
ley V.  Love,  00  Mo.  App.  420. 

In  Bm  parte  Boobonns,  8  Ves.  Jr.  S40,  late 
Chancellor  Eldon  said :  "In  Fordyce's  Case 
Lord  Thurlow  and  the  judges  bad  a  great  deal 
of  conversation  upon  tbe  law ;  and  they  doubted 
upon  the  danger  of  placing  every  man  with 
whom  the  paper  of  a  partnership  is  pledged  at 
the  mercy  of  one  of  the  partners  with  reference 
to  the  account  he  may  afterwards  give  of  the 
transaction.  There  Is  no  doubt,  now,  the  law 
has  taken  this  course,  that  If,  under  the  circum- 
stances, the  party  taking  the  paper  can  be  con- 
sidered as  being  advised,  by  the  nature  of  the 
transaction,  that  It  was  not  Intended  to  be  a 
partnersbip  proceeding,  as.  If  It  waa  for  an 
antecedent  debt,  prima  facie  It  will  not  bind 
them :  but  It  will  if  you  can  show  prevloua  au- 
thority or  subsequent  approbation,  a  strong  case 
of  subsequent  opprobetlon  raising  an  Inference 
of  previous  positive  authority.  In  many  cases 
of  partnership  and  dlCTerent  private  concerns  It 
Is  frequently  necessary  for  the  salvation  of  the 
partnership  that  tbe  private  demand  of  one 
partner  should  be  satisfied  at  the  moment ;  for 
the  ruin  of  one  partner  would  spread  to  the 
others,  who  would  rather  let  him  liberate  him- 
self by  dealing  with  the  Arm.  The  nature  of 
tbe  subsequent  transactions,  therefore,  must  be 
looked  tOi  as  well  as  that  at  the  time." 

l*he  petitioner  and  the  member  of  a  partner- 
ship were  assignees  of  a  bankrupt.  The  as- 
signee who  was  a  member  of  the  Qrm  received 
several  sums  of  money  which  he  paid  and  ap- 
plied in  discharge  of  debts  doe  from  him  and 
his  partner,  and  otherwise  In  the  joint  trade; 
thereafter  the  partnership  was  adjudged  bank> 
nipt,  and  tbe  petitioner,  as  assignee  of  the  orig- 
inal bankrupt,  was  permitted  to  prove  the  claim 
against  the  Joint  or  partnersbip  estate.  E» 
parte  Apsey.  3  Bro.  Ch.  205. 

rtaiotiff  and  bis  cotrustee  executed  a  power 
of  attorney  whereby  they  empowered  the  three 
individual  members  of  a  partnership  of  tenken 
Jointly  and  severally,  not  only  to  receive  the 
dividends  of  certain  stock  standing  In  their 
names  as  trustees,  bnt  also  to  sell  tbe  capital. 
The  firm  accoiNllng  to  the  power  through  their 
London  agents  received  the  dividends.  The 
power  of  attorney  was  sent  to  the  broker  of  tbe 
firm,  who  received  it,  and  deposited  It  In  tbe 
proper  office  of  the  Bank  of  England,  where  It 
remained.  Seven  years  thereafter  the  broker, 
by  the  directions  of  one  member  of  the  firm,  sold 
a  part  of  tbe  tmst  stock,  and  the  individual 
memt>er  transferred  the  same  at  a  discount, 
which  he  paid  tato  the  bank  in  London,  who 
WBs  tbe  firm's  correspondent,  to  the  credit  of 
the  firm ;  thereafter  the  broker  again,  1^  tbt 
direction  of  the  same  Individual  member  of  the 
firm,  soid  further  part  of  the  trust  stock  at  a 
discount,  which  waa  partly  applied  by  him  to 
the  use  of  the  firm,  and  the  rest  paid  to  their 
said  correspondent  to  the  credit  of  the  firm. 
A  similar  transaction  thereafter  took  place  for 
a  further  part  of  the  trust  stock.  The  sums  of 
stock  thus  soid  amounted  in  all  ^o  £10.903,  7s. 
~lld.,  and  the  sum  of  £10.388,  7^  aq' 
Digiiizea  by  VJ' 


409 


GaoBeiA  Sdpruib  Ooubt. 


mm  tb«  MVres>te  of  the  proceeds.  The  terer- 
al  galea  were  personally  directed  bj  the  Indlvld- 
aal  member  of  the  firm  spoken  of,  but  they  were 
effected  under  the  power  of  attorney  which  was 
couAded  to  the  flnn.  rrerious  to  the  Orst  sale, 
ooe  of  the  paitnen  had  died  and  anotha  per- 
son bud  been  taken  Into  the  flrm,  and  the  flrm 
name  changed  by  ■ubstltntins  In  It  the  name  of 
the  new  member  for  that  of  the  deceased  part- 
ner. The  sales  were  effected  by  the  broker  em- 
ployed by  the  latter  or  new  flrm.  sad  the  pro- 
ceeds were  by  bim  paid  to  the  credit  of  the  ac- 
count subslstlnic  between  the  latter  firm  and 
thetr  correspondent.  The  «ales  were  concealed 
and  the  dividends  of  the  stock  accoaated  for 
by  the  IndlTldual  member  tor  some  time.  It 
m*  held  that  the  partnenhlp  was  liable  for 
the  amount  of  the  stock  ao  aold.  Sadler  t.  Lee 
(1843)  6  Beav.  S24,  12  L.  J.  Ch.  H.  8.  407,  7 
Jur.  476. 

Where  the  property  taken  by  the  wrongful 
act  of  the  one  partner  was  appropriated  to  the 
use  and  benefit  of  the  flrm,  thereby  Increasing 
its  assets,  It  was  held,  affirming  the  Judg- 
ment of  the  trial  court,  that  the  defendant,  as 
a  meml>er  of  the  firm,  was  liable  for  the  tort 
or  wrongful  act  of  his  partner  In  seising  and 
taking  the  property  of  the  plaintiff.  Dnrant 

Uogers.  87  111.  508. 

Tlliere  two  partners  In  boslness  made  a  com- 
promise of  their  debts,  and  transferred  their 
property  to  pay  a  certain  per  cent  thereon  up- 
on being  discharged  for  the  tnlauce,  and  at  the 
same  time  agreed  that  any  fraudulent  repre- 
sentation or  concealment  of  property  should 
revive  the  claim  for  the  balance,  and  daring 
the  negotiations  one  of  the  partners,  without 
the  knowledge  of  the  other,  made  statementa  | 
relative  to  aome  of  the  propwty  conveyed,  tend- 
ing to  show  frand.  it  was  held.  In  an  action 
against  both  to  recover  the  balance  on  the 
ground  of  fraud,  that  these  statements  were 
competent  evidence.  Fierce  v.  Wood,  23  N.  H. 
619. 

In  an  action  of  trespass  against  two  partners 
failure  to  prove  that  one  had  never  been  on  the 
plalntlfTs  land  which  was  tbe  subject  of  the 
alleged  trespass  Is  not  conclusive  that  he  was 
not  liable  for  the  trespass  charged,  where  tbe 
evidence  shows  conclusively  that  he  was  a  part- 
ner In  business  of  tbe  other  defendant,  and 
tended  to  show  that  be  had  tbe  benefit  of  the 
trespasses  of  his  partner  If  he  had  committed 
any,  and  that  tbe  trespass  committed  by  bis 
partner  was  for  the  benefit  of  tbe  flnn.  Oer- 
hardt  V.  Swaty,  S7  WU.  24,  14  N.  W.  851. 

A  pereoo  had  In  his  possession  four  pianos 
for  sale  as  agent  of  the  makera  He  had  car- 
ried on  a  music  store  and  become  Indebted  to 
the  complainant,  the  maker.  He  afterwards 
took  a  partner,  and  the  partnership  continued 
for  about  eleven  years,  when  It  was  dissolved. 
The  partner  taken  In  by  the  party  first  named 
when  It  was  dissolved  took  the  assets,  and  was 
to  wind  np  the  concern  by  paying  Its  debts. 
The  bill  la  this  case  was  filed  agalust  both  part- 
ners, the  real  purpose  of  It  being  to  hold  the 
partner  last  named  responsible  as  Incoming 
partner  tor  the  debt  and  liability  of  the  former 
contracted  with  the  complal-nant  before  the 
formation  of  tbe  partnership  and  while  be  was 
doing  bimlneEs  alone.  There  was  a  dispute  as 
to  what  Cook  place  at  the  formation  of  the  part- 
nership Id  regard  to  tbe  statement  as  to  the 
original  d^tor's  condition  In  buslnm,  and  as 
to  the  assumption  by  the  partnership  of  the 
former  liability.  It  was  shown  that  four 
pianos  of  the  complainant  were  on  hand  at  the 
time  of  the  formation  of  the  partnership.  They 
vent  Into  the  stock  of  the  flrm.  The  fact  was 
Uiat  the  former  was  the  agmt  of  tbe  complain- 
fil  L.  R.  A. 


ant  for  the  sale  of  the  planoa.  If  ha  failed  to 
sell,  the  pianos  were  to  be  retnmed.  The  part- 
ner claimed  h«  bought  these  pianos  as  part  of 
the  stock.  The  other  had  no  right  to  sell  than 
except  as  agent,  and  defendanu  or  the  flrm 
could  get  no  batter  tltla  than  he  bad.  As  th^ 
went  Into  tbe  stock  of  tba  conoem  both  part- 
ners are  liable  to  the  plaintiff  for  them.  Shoe* 
maker  Piano  Mfg.  Co.  v.  Bernard,  2  Lea,  358. 

Where  one  of  two  Joint  owners  took  posses 
slon  of  a  Chattel,  and  sold  It  under  an  agrta- 
ment  betwetn  ttaa  owners  that  he  should  do  so, 
and  be  made  the  sale  by  means  of  false  and 
fraudulent  representations,  and  divided  the  prof- 
Its  cQually  with  the  othar  owner,  In  an  action 
brought  against  both  for  fraud  by  the  vends* 
they  were  both  held  liable,  although  the  repro- 
sentatlons  were  made  in  the  absence  of  the  oth- 
er, there  being  no  proof  that,  on  learning  that 
they  had  been  made,  he  repudiated  the  contract 
or  had  ever  offered  to  restore  any  part  of  th* 
consideration,  and  it  was  held  that  the  liability 
of  tbe  defendants  was  the  same  as  It  partnen 
In  the  transaction.  Uorehoaw  T.  Northrofh  tS 
Conn.  S8U,  89  Am.  Dec  211. 

If  a  partner  causes  an  attachment  to  be  made 
to  secure  a  debt  due  to  the  firm,  the  subsequent 
sale  of  the  goods  and  application  of  their  avails 
upon  an  ezMntion  recovered  ha  tbe  suit  art 
evidence  of  the  ratification  of  the  attadimeat 
by  all  the  partners;  and  If  the  attachment  to 
wrongful  they  are  liable  In  an  action  for  tort. 
Ourier  V.  Wood,  16  N.  H.  539. 

Tbe  owner  of  negotlaUs  secorltles  tranafer- 
able  by  delivery  Intrusted  them  to  one  parmw 
of  a  flrm  to  be  used  for  the  purpose  of  raising 
money  for  the  owner's  benefit.  The  sum  of  $3,- 
I  000  was  loaned  by  a  bank  on  a  note  of  the  flm 
with  tha  bonds  mentioned  as  collateral  seeurltj. 
This  sum  was  placed  to  the  credit  of  the  flrm 
on  the  books  of  the  bank,  and  subsequently  paid 
out  on  their  checks.  On  the  books  of  tbe  flrm 
tbe  member  who  bad  received  the  bonds  from 
the  owner  was  given  credit  for  the  |S.000  ad- 
vanced to  tbe  firm,  and  subsequently  drew  oat 
that  sum  from  the  concern.  Thereafter  the 
other  defeudant  became  a  partner  with  the  two, 
tbe  flrm  name  remaining  unchanged.  The 
tmnds  remained  pledged  with  the  bank  as  secur- 
ity for  the  note  until  a  new  note  of  the  same 
firm  In  the  amount  of  $4,000  was  made,  and  tha 
same  bonds  pledged  as  collateral.  The  party 
with  whom  the  owner  had  dealt  accounted  to 
the  latter  for  $1,367  of  the  13.000  which  ho 
raised  on  the  Iwnds.  The  bank  retained  $3,000 
to  pay  the  <rid  note,  and  the  additional  $1,000 
was  passed  to  the  credit  of  the  firm  npon  the 
books  of  the  bank,  and  was  subsequently  drawn 
out  on  checks  of  the  firm.  Thereafter  the  new 
firm  paid  off  this  $4,000  note  and  obtained  a 
renewal  not«  for  the  amount  on  tbelr  flrm  note^ 
pledging  tba  bonds  aa  security  therefor.  Tha 
bonda  ware  afterwards  sold  by  the  bank  tor 
$5,620.85,  out  of  which  the  bank  paid  the  $4,- 
000  note  and  interest,  and  credited  the  new  flnn 
with  the  balance,  $1,460.88.  which  was  credited 
on  the  flrm  bo(^  to  the  partner  who  was  orig- 
inally la  tba  transaction.  And  It  appears  that 
different  credits  be  had  with  the  firm  were  in 
due  course  paid  over  to  him.  Tbe  $1,000  ba<t 
also  been  thus  credited  to  him.  The  Jury  fountt 
that,  not  only  tha  partner  to  whom  the  owner 
had  committed  the  bonds  had  full  knowledge  oT 
the  facts,  but  that  the  other  original  partner 
knew  before  the  $1,000  was  advanced  by  -  the 
bank  to  whom  the  bonin  belonged ;  and  the 
court  held  that  with  this  knowledge  the  third 
partner  was  affected.  It  was  held  that  all 
three  of  the  partners  were  liable  to  the  plaln- 
tifr,  the  owner  of  the  bondo,  for  tbe  balance  of 
<  $1,460.88,  and  Interest,  and  also  bif  the  $1.00» 
advancMl  to  tha  flm 
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iDCTMaed.  Townaeod  T.  H«fw.  18  C.  C  A. 
3&6,  88  U.  8.  App.  862,  72  Fed.  Bep.  949. 

A  peraoD  who  was  a  partner  of  the  defend- 
mntM,  for  tba  purpose  of  Indaclng  the  plaintiff  to 
baj  out  the  defendaDti*  InteiMt  In  the  partner* 
■hip  represented  to  the  plaintiff  that  the  aneta 
«f  the  flrm  were  of  a  certain  Talne,  and  atated 
what  Ita  liabilities  were.  Relying  on  such  rep- 
reaeotatioDB.  the  plaintiff  pnrcbased  the  later- 
«it  of  the  defendants  In  the  Am,  and  tbereaft- 
mr  bacaow  equal  partnw  with  the  peraon  who 
kad  made  tha  rtpreaentatlona  to  him.  Those 
zapreaentatloM  were  false,  the  value  of  the  as- 
sets belnc  sreatly  inferior,  and  the  liabilities 
amonnUns  to  a  great  deal  mora,  than  had  been 
thus  reprosentad.  By  reason  of  the  aales  of  the 
property  of  the  firm  and  tha  payment  of  Ita 
debts  by  plaintiff  a  rescission  of  the  contract 
was  Impracticable.  Before  the  commeocement 
«f  the  action  the  party  who  bad  made  the  rep- 
resenutlons  bad  become  wholly  insolvent,  and 
had  died.  It  waa  held  that,  erai  thonnA  the 
partner  who  made  the  repreaentatlons  bad  no 
authority  from  the  defendants  to  make  them, 
the  case  would  be  the  same,  as  It  could  not  be 
doubted  that  he,  with  tha  knowledge  and  con- 
sent of  dtfendauts,  took  part  In  the  negotiations 
In  the  course  of  which  the  representations  were 
■ude,  and  the  object  of  the  negotiations  was 
the  benefit  of  defendants  by  securing  a  pur- 
chaser. And  that  the  plaintiff  was  entitled  to 
recover  the  loss  which  he  had  sustained  by  rea- 
son of  the  fraud,  and  relieved  of  any  obligation 
to  reform  tha  contract.  Llndmeler  v.  Monaban, 
M  Iowa,  34,  19  N.  W.  889. 

It  a  member  of  a  copartnership  borrows 
money  In  behalf  of  his  firm  the  liability  of  the 
flrm  Is  not  affected  by  the  fact  that  tb«  partner 
afterwards  misappropriates  the  money  to  his 
own  purpose.  If  one  who  la  a  member  of  a  co- 
partnership borrows  money  on  his  own  account, 
the  credit  being  given  to  him,  the  fact  that  be 
afterwards  appllea  the  money  to  the  purposes 
4tf  the  firm  will  not  render  the  latter  liable 
therefor.  National  Bank  of  Commerca  v.  klead- 
«r,  40  HInn.  823,  41  N.  W.  1048. 

A  false  representation  made  by  one  partner, 
affecting  a  partnership  negotiation,  binds  a 
C(^rtner  who  participates  in  the  benefits  there- 
of.   Scott  V.  Hynes,  12  Uo.  App.  096. 

One  of  two  partners  having  authority  to  bind 
tha  other  by  drawing  and  hidoralng  bills  of  ex- 
change raised  money  by  bills  in  fictitious  names 
Indorsed  by  him  In  the  partnership  name,  and 
the  money  waa  afterwards  applied  to  the  part- 
nership purposes.  It  was  held  the  other  part- 
ner was  liable  to  the  persons  from  whom  the 
non^  was  so  obtained.  Tblcknesse  v.  Bromi- 
low,  2  Cromp.  ft  J.  426. 

After  the  dissolution  of  a  partnership  one 
of  tha  partnera  collected  money  for  the  plain- 
tiff as  his  agent.  The  transactlm  bad  no  eon- 
Dsetion  with  the  flrm  boldness.  The  partner 
who  collected,  and  who  by  the  dissolution  agree- 
ment was  to  collect,  the  debts  of  the  firm  and 
pay  the  firm  debts,  made  a  depoalt  of  the  money 
«f  the  plaintiff  so  eoUseted,  and  used  It  In  pay- 
ing firm  debts.  It  was  held  that  the  other 
|«artner  was  not  liable  to  the  plaintiff.  Dunlap 
T.  Limes.  49  lowi^  177. 

One  member  of  a  firm,  having  money  of  the 
VlalBturs  tntaatats  In  hia  hands  as  agent,  put 
it  into  tht  flrm  business,  (daelng  It  to  the  credit 
of  the  firm  In  Its  books.  The  other  partner  at 
the  time  supposed  this  waa  a  payment  into  the 
firm  by  hla  partner  for  hIa  own  credit.  The 
<im  aftarwarda  kaewthat  the  money  was  Riley's 
and  nsed  It  The  court  charted  that  If  the 
money  was  in  fact  applied  to  the  partnership 
osea  and  for  the  benefit  of  tbe  partners,  with 
the  knowledge  and  consent  of  both  the  partners, 
the  partnership  is  liable  whether  the  credit  was 
L.B.  A. 


given  to  the  partnership  or  to  one  of  the  mem* 
bers  of  the  flrm.  The  Jury  found  for  the  plain- 
tiff, and  tbe  court  affirmed  the  Judgment. 
Uouser  v.  BIley,  45  Ua.  12S. 

Where  one  of  a  firm  of  attomeya  received 
money  belonging  to  a  client,  and  deposited  It  in 
tbe  banking  house  In  which  they  kept  their  ac- 
count and  to  which  they  were  Indebted  as  a 
flrm,  and  the  money  so  deposited  was  applied 
In  payment  of  their  indebtedneas  to  the  bank, 
the  court  austalned  the  rule  In  a  summarr  pro- 
ceeding to  compel  both  members  of  the  firm  to 
repay  the  moneys  bo  deposited  to  their  client. 
Re  Kord,  8  DowU  P.  C.  684. 

One  of  two  partners  carrying  on  boalness  as 
merchants  also  carried  on  tlie  business  of  bill 
broker  on  his  own  accouot.  and  In  that  capacity 
be  received  from  plaintiff  several  sums  of 
money  by  checks  and  proceeds  of  drafts  on  the 
plaintiff  as  the  price  of  certain  promissory 
notes,  and  tbe  money  waa  by  the  broker  paid 
Into,  and  used  with,  tbe  partnersbtp  funds,  it 
was  afterwards  discovered  that  these  notes  had 
alt  been  forged  by  the  broker,  who  absconded, 
and  the  remaining  partner  executed  a  deed  of 
assignment  of  all  the  Joint  etTecta  to  trustees 
for  the  benefit  of  all  their  creditors.  Upon  a 
bill  filed  for  that  purpose  the  court  held  that 
tbe  plaintiff  had  a  right  to  be  paid  his  claim 
out  of  the  partnership  assets.  Wallace  v. 
James  (1854)  S  Grant  Ch.  (U.  C.)  163. 

As  to  other  authorities  on  this  subject,  see 
Bralnerd  v.  Dunning,  80  N.  Y.  211 ;  Fletcher  v. 
Ingram,  40  Wis.  191,  60  N.  W.  424:  Bt 
Ketchum,  1  Fed.  Rep.  816 ;  Stockwell  v.  United 
Sutes,  U  Wall.  631,  20  L.  ed.  491. 

f.  Oth«r  torts. 

1.  Whmi  other  membort  IlabXa. 

While  tbe  defendants  were  partners  in  the 
bualnesa  of  harness  makers,  one  of  them  bought 
of  the  plaintiff  a  great  number  of  blta  to  be 
made  up  Into  bridles,  which  he  Immediately 
oawned  to  raise  money  for  his  own  use.  It  was 
held  that  the  Innocent  partner  waa  liable  for 
the  price  of  tbe  goods.  Bond  t.  Gibson,  1 
Campb.  186. 

The  plaintiff  gave  to  tha  defendants,  brokers 
In  copartnership,  two  promissory  notes  payable 
to  their  order,  that  they  might  get  them  dis- 
counted and  pay  tbe  proceeds  to  him,  for  which 
they  were  to  receive  a  reasonable  reward.  On 
this  state  of  facts  the  court  held  that  a  duty 
arose  to  get  the  aotea  discounted,  or  to  return 
the  notes  to  bim.  And  tbe  law  would  Imply 
a  promise  on  the  part  of  defendants  to  do  this 
on  request  when  it  appeared  that  the  notes 
came  into  their  hands  In  the  course  of  their 
business  as  brokers  to  procure  mon^  upon 
them.  The  plaintiff  afterwards  drew  upon  the 
defendants  fur  £200  on  account  of  the  Dotea. 
The  defendants  did  not  discount  tbe  notes  while 
in  partnership,  but,  after  the  dlssotatlon  there- 
of, one  ot  tbe  defendants,  In  fraud  of  his  co- 
partner. Indorsed  the  partnership  name  on  the 
notes  and  passed  them  avray,  and  applied  tbe 
proceeds  to  his  own  personal  use.  The  court 
further  held  that  while  one  defendant  was  no 
doabt  an  Innocent  sufferer  from  the  misconduct 
of  Ills  partner,  yet  the  plaintiff's  dealing  waa 
with  the  finn,  and  he  bad  a  dear  right  to  hold 
both  partners  liable.  Hammond  Howard,  11 
U.  C.  C.  P.  261. 

A  member  of  a  business  flrm  waa  also  a  mem- 
ber of  a  banking  flrm,  and,  as  the  latter,  loaned 
|800  of  a  deporttor's  money  to  the  business 
firm  without  the  knowledge  or  consent  of  the 
depositor  or  that  of  any  of  his  partners.  He 
credited  the  firm  account  of  tbe  business  flrm 
with  the  amount,  and  cbarg^^be  account  of 
the  daposltor  with  ^,^^^s^j^^^ 
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cuted  a  aote  In  the  name  of  the  business  firm 
payable  to  the  depositor,  which  be  Jett  la  a 
handle  of  the  depositor*!  papers.  The  hsoklng 
firm  afterwards  made  an  assignment  for  the 
benefit  of  Its  creditors,  and  the  assignee  deliv- 
ered the  Dote  to  the  depositor,  the  plaintiff,  and 
he  brought  this  action  against  the  members  of 
the  buBlnesa  Urm,  tbe  defendants.  The  money 
received  by  the  business  firm  was  used  In  pay- 
ing the  Arm  debts.  One  of  tbe  members  of  the 
business  Arm  besides  tbe  Individual  who  was 
active  In  these  proceedings  was  also  a  member 
of  the  banking  flnii'  It  was  held  that  the  other 
member  of  the  business  firm  was  estopped  from 
repudiating  the  contract  and  avoiding  the  note 
while  taking  the  benefit  of  tbe  depositor's 
'noney  In  paying  the  firm's  debts,  and  that  a 
partnership  Arm  Is  liable  to  others  for  the  tor- 
flous  acts,  OB  well  as  the  contracts,  of  Its  mem- 
bers within  the  scope  of  tbe  partnership.  Wiley 
v.  Stewart.  122  111.  645,  14  N.  B.  83B. 

Where  an  attorney  Is  In  partnership  wltb  an- 
other, and  they  carry  on  a  business  In  their 
Joint  names,  which  are  put  on  their  papers  In 
caases  In  their  office,  each  of  tbem  Is  liable  to 
the  penalties  of  the  aet  for  practising  as  an 
attorney  without  entering  bis  eertlficate,  al- 
though it  does  not  appear  that  one  of  them  had 
any  proflt  or  advantage  from  the  suit  for  suing 
In  which  the  action  In  qui  tam  Is  brought  Ed- 
monson V.  Davis.  4  Esp.  14. 

Partners,  like  Individuals,  are  liable  for  torts 
committed  by  their  agents  under  express  com- 
mands, under  tbe  maxim  Qui  faoit  per  alium 
tacit  vff  •0j  and  the  partner  acting  In  the  name 
of  the  Arm  touching  its  business,  and  wltb  a 
knowledge  of  tbe  other  members,  must  be  re- 
garded as  the  agent  of  all.  Hall  v.  Tounta,  87 
N.  C.  2S5 ;  Gray  v.  Cropper,  1  Allen,  887 ;  Lin- 
ton V.  Hurley,  14  Gray,  401;  LodES  T.  Steams, 
1  Met.  560.  85  Am.  Dec.  882. 

In  an  action  by  the  wife  of  a  person  who  had 
died  from  wresslve  use  of  intoxicating  liquor 
asnlnst  the  defendants  as  a  partnership,  who 
bad  sold  him  the  liquor,  It  was  held  that  the 
action  of  one  of  the  partners  In  selling  llqnors 
to  the  husband  of  plaintiff,  and  thereby  con- 
tributing to  bis  death,  was  attributable  to  the 
Ann  as  a  wrong,  and  that  ail  tbe  memben  of 
tbe  partnership  were  liable  therefor.  King  v. 
Bell,  13  Neb.  409,  14  N.  W.  141. 

A  partner  In  business  Is  liable  for  the  unlaw 
ful  keeping  or  selling,  by  his  copartner,  of  In- 
toxicating liquor.  Maine  Rev.  Stat.  chap.  27, 
I  67. 

It  is  a  general  rule  that  a  trading  firm  Is  liable 
for  money  borrowed  by  a  member  In  the  name 
of  the  firm  ostensibly  for  Arm  purposes,  and 
misappropriated  by  blm.  Fhtlllps  v.  Stanzell 
(Ter.  Civ.  App.)  28  B.  W.  BOO ;  Caraway  v. 
Citizens'  Nat.  Bank  (Tex.)  29  S.  W.  506. 

One  of  the  members  of  tbe  firm  running  a; 
steamboat  sent  a  notice  to  a  postmaster  that 
the  mail  boat  to  Mobile  would  stop  at  hla  place, 
which  notice  contained  tbe  following:  "N.  B. 
— Advise  all  who  may  feel  Interested  In  the 
above."  TOe  postmaster  posted  It  up  on  the 
door  of  a  storehouse  near  the  postofflce,  and  It 
was  generally  known  by  this  means  that  one  of 
the  defendants'  steamboats  would  touch  at  that 
point  on  a  certain  date  for  tbe  purpose  of  re- 
ceiving and  taking  on  board  passengers  from 
Mobile.  IMalntlff  and  his  wife  arrived  at  tbe 
place,  and,  being  informed  that  the  boat  would 
stop  on  the  day  mentioned,  remained  for  tbe 
purpose  of  taking  It  for  Mobile.  They  re- 
mained out  all  night  on  a  cold  night,  from  which 
both  suffered.  The  boat  punned  tbe  place  with- 
out landing.  The  partner  who  was  running  tbe 
boat  slated,  on  learning  that  the  boat  was 
hilled  to  stop,  that  he  would  not  stop  at  Fnsca- 
goola  that  night,  Init  would  ran  according  to 
Al  L.  R.  A. 


the  regular  advertisement,  and  that  his  part- 
ner had  no  right  to  go  where  she  was  not  ad- 
vertised to  go,  and  that  if  there  was  any  dam- 
age occasioned  by  tbe  failure  to  stop  in  thl» 
case  his  partner  ought  to  pay  it.  A  Judgment 
against  the  partnership  In  favor  of  the  plain- 
tiff was  affirmed,  the  court  holding  that  the  ac- 
tion  was  founded  on  the  violation  of  a  general 
duty,  and  not  on  a  breach  of  a  special  contract, 
and  that  wherever  the  action  In  cases  of  tbls- 
klnd  is  against  a  common  carrier  the  courts  are 
Inclined  to  consider  It  as  founded  on  tort,  un- 
less a  very  special  contract  be  shown  by  tbe  dec- 
laration.   Helm  V.  M'Caughan,  32  Miss.  17. 

One  partner  la  a  Arm  engaged  in  dealing 
In  fumltore  and  draperies  is  not,  merely  be- 
cause of  being  a  partner,  liable  for  a  libel  pub- 
lished by  another  partner  or  a  servant  of  the 
firm  by  placing  a  placard  on  a  piece  of  furni- 
ture, tbe  property  of  tbe  firm  offering  it  for 
sale.  But  where  one  partner  had  so  placed- 
the  libelous  pla«ird,  and  aaotber  partner  wa» 
present  and  saw  It,  and  knew  It  was  put  on  hla 
property,  and  acquiesced  in  his  partner's  refus- 
al to  remove  It  at  the  plaintiff's  request,  tbe 
Jury  might  well  conclude  It  was  placed  on  the- 
fumlture  either  by  bis  express  authority  or  by 
bis  assent.  Woodling  v.  Knickerbocker,  81 
Minn.  268,  17  N.  W.  387.  Same  principle: 
Price  V.  Mulfot^  36  Hun,  247:  Sm  porte  Wat- 
son, 2  Ves.  A  B.  414,  8  Bose  Bankr.  Cas.  259 ; 
Smilfa  V.  Jameson,  5  T.  R.  601,  Peake,  N.  P. 
Cas.  pt.  1,  p.  279. 

The  members  of  a  partnership  are  liable  bt 
aolidQ  for  the  tortious  conversion  of  succession 
property  by  tbe  firm,  which  Is  put  Into  the  firm 
by  one  of  its  members  while  acting  as  curator 
of  an  estate.  BIrdsall  v.  Bemlss,  2  La.  Ann. 
449. 

Tbe  following  cases  are  additional  authorities, 
holding  that  for  the  wrong  of  an  individual 
member  of  a  partnership  the  other  members 
are  liable,  though  Innocent  of  it:  Miller  v. 
Manice,  6  Hill,  114 ;  Blannfactnrers'  A  Mechan- 
ic^ Bank  V.  Gore,  IB  Mass.  75,  8  Am.  Dec.  83 ; 
Boardman  v.  Gore,  15  Mass.  331 :  Sawyer  v. 
Goodwin,  36  L.  J.  Ch.  N.  S.  578,  15  Week.  Rep. 
1008 ;  Meyran  v.  Abel,  180  Pa.  215,  42  Atl.  122  : 
Draper  T.  Moore,  2  Cln.  Sup.  CC.  Rep.  167 :  Vln- 
sen  V.  Lockard.  7  Bush,  460;  Hawkins  v.  Ap- 
pleby, 2  Sandf.  421 ;  Burgess  v.  Northern 
Bank.  4  Bush,  600;  Stockwell  v.  Dtlllngbnm.  50' 
Me.  442,  79  Am.  Dec.  021 ;  Lewis  v.  Rellly.  1 
Q.  B.  349,  4  Perry  *  D.  620,  5  Jur.  98  ;  E*  ports 
BuBhnell,  3  Mont.  D.  A  D.  615,  8  Jur.  937 :  Kerr 
V.  Sharp,  83  Hi.  199 :  Stanhope  v.  Swnfford.  80- 
Iowa.  45.  45  N.  W.  403 ;  Il.van  v.  Morrill,  S3 
Ky.  352 ;  Boyer  v.  Aydelotte.  1  Cln.  Sup.  Ct. 
Rep.  80 ;  Jacobs  v.  Shorey.  48  N.  H.  100,  07  Am. 
Dec.  586 ;  Kilby      Wilson.  Ryan  *  M.  178. 

2.  When  othfr  membera  not  ltebl& 

In  an  action  by  an  Indorsee  of  a  bill  of  ex- 
change against  tbe  acceptors  It  appeared  tbat 
tbe  bill  was  accepted  by  a  partner  in  the  name 
of  the  firm,  but  without  authority  from  his 
partner,  and  in  violation  of  the  terms  of  tbe 
articles  of  partnership.  Them's  was  no  evidence 
that  the  plaintiff  bad  notice  of  the  partnership 
deed  or  that  the  bill  was  not  accepted  for  thu 
purftose  of  the  firm,  and  tbe  only  evidence  that 
he  gave  value  for  the  bill  was  the  statement  of 
his  attorney  that  be  gave  the  partner  who  ac- 
cepted the  bill  a  cbeck  for  tbe  amount  of  It  less 
discount.  Tbe  cbeck  was  not  produced,  and 
tbe  plaintiff  was  not  present  to  explain  the 
transaction.  It  did  not  appear  that  the  plaln- 
!  ttff  had  ever  liad  any  other  dealing  with  thS' 
'  firm.  Tbe  Jury  found  for  the  de(endanta  On 
•  a  rule  to  show  eause  pr^?fi,^cPbT^^WJg4e»* 
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be  CBtcred  for  the  plaintiff  ft  wM  decided  tbat, 
on  proof  being  given  tbat  the  bill  Is  tainted 
vltta  frand  In  Its  Inception,  the  borden  la 
thrown  upon  the  party  wbo  seeks  to  enforce 
payment  to  show  that  he  cave  value  for  tbe 
bill.  The  mle  was  discharged.  Hogg  y.  Skeen, 
IS  C.  B.  N.  8.  42S.  34  L.  J.  C.  P.  N.  8.  Iu3,  11 
Jnr.  N.  8.  244,  11  L.  T.  N.  8.  709,  13  Week. 
Bep.  383. 

Where  money  Is  deposited  with  one  of  tbe 
memben  of  a  firm  for  InTestment,  and  the  scope 
of  the  partnership  does  not  Inelode  the  InTest- 
ment of  money,  and  the  partner  with  whom  the 
money  Is  deposited  wrongfully  converts  It,  the 
partnership  Is  not  liable.  Harman  v.  Johnson, 
2  El.  &  Bl.  61,  3  Car.  &  K.  272,  22  L.  J.  Q.  B.  N. 
8.  297,  17  Jur.  1096. 

ComplalnaotB  bad  a  Hen  upon  a  bale  of  cot- 
ton for  tbe  rent  of  the  land  on  wbtcb  It  was 
raised.  One  member  of  a  mercantile  firm  com- 
posed of  two  took  possession  of  tbe  bale  with 
full  knowledge  of  the  complainant's  Men  upon  It 
for  tbe  rent  of  tbe  land,  and  removed  and  bad 
It  marked  with  the  Initials  of  bis  Individual 
name,  and,  collecting  It  as  hts  own,  refused  to 
deliver  It  to  the  complainants  on  request.  In 
an  action  In  equity  to  enforce  the  lien  of  the 
landlord  by  a  seizure  and  sale  of  the  cotton  and 
a  payment  of  the  proceeds  of  the  sale  to  the 
eomplalnaots  the  other  partner  demurred  to 
the  complaint  on  the  ground  tbat  It  showed 
npon  Its  face  tbat  he  was  neither  a  necessary, 
nor  a  proper,  party.  It  was  held  that,  as  the 
fmly  aTermeat  in  reference  to  the  other  partner 
was  that  the  partner  who  took  the  bale  was  bis 
partner,  the  mere  fact  of  partnership  did  not 
render  the  one  liable  for  the  acts  of  the  other 
aniess  they  were  done  In  reference  to  and  with* 
la  the  scope  of  the  partnership  business,  and 
tlMt  demarrant  was  Improperly  made  a  party 
to  tbe  action.    Abrabam  v.  Hall,  60  Ala.  866. 

One  of  the  members  of  a  Arm  acting  In  Its 
behalf  procured  a  writ  of  replevin  to  be  brought 
in  tbe  name  of  a  third  person,  and  signed  his 
own  name  to  the  replevin  bond  as  surety.  He 
stated  to  tbe  ptalntllT,  who  was  a  deputy  sheriff, 
that  the  firm  was  responsible,  that  a  signing  of 
the  bond  bound  tbe  Arm,  that  be  was  authorized 
by  tbe  firm  to  bind  It  by  blsslgnaturealone,  and 
the  plaintiff  was  thereby  Induced  to  accept  the 
bond  and  serve  the  writ.  By  means  thereof 
the  plaintiff  obtained  and  disposed  of  the  goods 
replevied  for  Its  own  benefit,  Judgment  was  ren- 
dered for  the  defendant  In  replevin,  and  the 
goods  were  not  returned.  The  plaintiff  was 
held  liable  for  taking  an  Insufficient  bond,  and 
commenced  this  action  agatnat  the  partnership 
for  tbe  fraudulent  representations  made  by  one 
of  its  members.  It  was  held  tbat  a  declaration 
stating  these  facts  did  not  set  forth  sufficient 
facts  to  charge  the  other  partner  for  the  fraud. 
Gray  T.  Cropper,  1  Allen,  887. 

One  member  of  a  firm  has  power  to  bind  his 
partner  by  his  contracts:  btit  this  does  not  ex- 
tend to  cases  of  tort,  where  one  has  been  guilty 
of  a  fraud  committed  a^lnst  a  third  person, 
wbleb  Is  wholly  unknown  to  tbe  other  partner. 
A  fraud  committed  by  one  of  the  partners  will 
not  charge  tbe  partnership.  Sherwood  v.  Mar- 
wlck,  S  Me.  205 ;  Pierce  v.  Jackson,  6  Mass.  242. 

riaintlff  went  Into  a  drugslore,  which  was 
owned  and  kept  by  diefendants  as  partners,  and 
asked  for  extract  of  dandelion.  One  of  the  de- 
fendants took  down  a  Jar  and  undertook  to  put 
np  a  quantity  of  the  drug  called  for.  In  doing 
so  be  put  up,  by  mistake,  extract  of  belladonna. 
Plaintiff  testified  that,  as  tbe  defendant  "was 
doing  It  up,  he  reached  out  like  he  would  take 
a  dose  out  of  the  box  from  which  he  was  put- 
ting up  tbe  drag.  He  bad  got  tbe  lid  on,  and 
rattier,  I  suppose,  than  take  tbe  lid  off  tbe  box, 
be  motioned  towards  the  Jar,  and  said  'Take  it 
fil  L.  R.  A. 


out  of  that*  I  had  out  my  knife,  and  reached 
over  and  took  out  about  as  much  as  I  had  been 
in  tbe  habit  of  taking,  and  asked  bim  If  that 
was  too  much,  and  he  smiled  and  said  'No,  that 
will  not  hurt  you.'  I  took  It  on  the  point  of' 
my  knife,  and  pnt  It  in  my  mouth."  Tbe  de- 
fendant testified:  "Tbe  first  that  I  saw  or 
knew  of  Gwyn's  [plaintlff'sl  taking  any  of  it 
was  when  he  was  In  tbe  act  of  doing  so.  I 
iiave  no  recollection  of  his  speaking  to  me  about 
it.  I  gave  blm  no  permission  to  do  it,  and  did 
not  sanction  it."  Tbe  court  held  that  whatever 
duty  or  care  the  defendant  who  was  In  the 
store  and  doing  up  tbe  drug  may  have  owed 
the  plaintiff  In  such  a  transaction,  the  firm  did 
not  owe  blm  any  unless  giving  away  goods  was 
tbe  trade  of  the  firm  business,  and  there  was  no 
evidence  that  It  was.  Gwynn  v.  Duffield,  66 
Iowa,  708,  24  N.  W.  523. 

Tbe  following  cases  are  additional  authorities 
to  the  eflect  that  for  the  wrong  of  an  individual 
meuiber  of  a  Arm  the  remaining  members  are 
not  liable:  Boor  v.  Lowrey,  103  Ind.  468,  S. 
N.  Vi.  151  (See  Hess  v.  Lowrey.  122  Ind.  225, 
7  L.  U.  A.  90,  23  N.  E.  156)  ;  Piatt  v.  Koehler, 
1)1  Iowa,  5it2,  60  N.  W.  178:  Terry  v.  Piatt,  1 
Penn.  (Del.)  185,  40  Atl.  243;  Mechanics'  & 
Traders'  Ins.  Co.  v.  Richardson,  S3  La.  Ann. 
1308,  SO  Am.  Rep.  290;  ifar  parte  Agace,  2  Cox 
Ch.  Cas.  812 ;  Coomer  v.  Bromley,  6  De  O.  * 
S.  532,  la  Jur.  609 ;  Breckinridge  v.  Shrleve,  4 
Uana,  375 ;  EilsCon  v.  Deacon,  L.  R.  2  C.  P.  20 : 
Columbia  Nat.  Bank  v.  Rice.  48  Neb.  428,  67 
N.  W.  165;  Daniels  v.  Hammond,  1B4  Unas. 
16S,  28  N.  B.  12 ;  Rice  t.  Doane,  164  Mass.  136, 
41  N.  E.  126 :  Roberts  v.  Pepple,  55  Hlch.  367, 
21  N.  W.  S19 :  Uecutchen  v.  Kennady,  27  N.  J. 
L.  230 :  Dounce  v.  Parsons,  45  N.  Y.  180 :  Van . 
Voorhls  V.  Brown,  29  App.  Div.  119,  51  N.  Y. 
Snpp.  440 ;  Ab  Lep  v.  Gong  Choy,  13  Or.  205, 
9  Pac.  483 :  Battle  v.  Street,  85  Tenn.  282,  2- 
S.  W.  384  :  Rich  v.  Davis,  4  Cal.  22 ;  Rich  v. 
Davis,  6  Cal.  141;  Rocky  Monntain  Nat.  Bank. 
V.  McCaskill,  16  Colo.  408,  26  Pac.  821 :  Gllruth 
V.  Decell,  72  Miss.  232.  16  So.  250 :  Bw  parte 
Eyre,  1  Pblll.  Ch.  227,  3  Mont.  D.  &  D.  12,  12- 
L.  J.  Ch.  N.  8.  266,  7  Jur.  162;  BIgnold  v. 
Waterhouse,  1  Uaule  ft  8.  266 ;  £«  parte  Bld- 
dulpb,  8  De  O.  ft  8.  587 :  UUey  T.  Moyei,  44  Tt. 
456. 

IT.  KngagUtg  to  vMawfia  bitsAMSf. 

Where  the  articles  of  partnership  are  sucb- 
as  ordinarily  exist  between  partners  engaged  In 
lawful  business  one  partner  does  not  authorise 
tbe  other  to  engage  In  unlawful  business.  In 
such  case,  if  one  partner  commits  a  tort  which 
consists  in  violation  of  a  statute  making  the 
act  a  crime,  tbe  other  partner  Is  not  liable  In 
an  action  of  tort  unless  be  either  authorised  or 
ratified  It.  Graham  t.  Meyer,  4  Blatchf.  129. 
Fed.  Cas.  No.  6,678. 

Though  tbe  mutual  agency  of  partners  cannot 
be  Implied  In  an  unlawful  transaction,  yet,  If 
one  knew  and  sanctioned  the  act  of  the  other, 
tt  would  be  the  act  of  both.  If  persons  are  as- 
sociated for  tbe  purpose  of  Illicit  traffic  it  is 
a  very  obvious,  if  not  necessary,  conclusion, 
that  earb  assents  to  what  the  other  may  do  for 
the  fommon  profit.  Tbe  character  of  tbe  traf- 
fic may  be  proved  by  tbe  stock  In  trade,  the- 
fumlture  and  fixtures  of  tbe  shop,  and  the  mn 
of  custom.    State  v.  Blerman,  1  Strobh.  L.  256. 

T.  ZAabiUtv,  joint  and  teveral. 

Partners  are  individually  responsible  for  the 
negligence  of  the  servants  and  agents  of  the 
partnership,  and  when  one  of  tbe  partners  does 
an  act  in  the  course  of  the  partnerslilp  business 
he  is  consldmd  In  thUb^j^^a^ji^og 


490 


GsoRQii.  Bdfbucb  Ooukv, 


Jrnm, 


tbt  partnerahlp,  a.nd  other  partnen  are  liable, 
•Ten  If  the;  do  not  aaseot  to  the  act. 

All  tOTta  are  joint  and  screral,  and  where  one 
partner  commit!  a  tort  In  the  transaction  of 
the  partnership  buslneaa  the  injured  part;  may, 
at  hlB  election,  sue  all  the  partners  or  any  one 
or  more  of  them.  Mode  v.  Penland,  93  N.  C. 
202. 

In  actions  am  delioto  gsnerally,  and  always 
where  a  contract  Is  not  the  gravamen  of  suit, 
and  Is  merely  a  matter  of  Inducement  or  re- 
cital, a  plalntllT  may,  at  hiB  option  treat  the 
tort  committed  by  two  or  more  persons  as  either 
Joint  or  several,  and  aeeordlngly  sue  all  or  any 
of  the  tortfeasors.  And  If  one  of  the  wrong- 
doers be  Bued  alone,  as  the  tort  attaches  upon 
each  Individual,  he  cannot  plead  the  nonjoinder 
■ot  the  othera  In  bar  or  abatement,  nor  give  It 
In  evidence  under  the  general  iBBoe.  White  v. 
Smith,  12  Ulcb.  L.  595. 

The  liability  of  a  partnership  for  tort  Is  joint, 
and  tbat  of  the  Individual  members  thereof 
several  as  welt.  It  was  so  held  where  property 
was  wrongfully  taken  by  partners  and  eotd; 
and  the  partner  who  was  a  principal  actor,  and 
Jointly  liable  for  the  conversion,  settled  with 
the  plalntltr  for  his  half  of  the  damages.  In 
«ueb  a  cKse  It  was  held  that  the  other  member 
of  the  tlrm  waa  liable  to  the  plaintiff  In  an 
action  for  the  same  amount,  being  the  re- 
mainder to  which  plaintiff  was  entitled  for  his 
damages,  and  for  which  he  originally  had  on 
action  jointly  and  severally  against  the  firm  and 
each  of  the  members  thereof.  UcCrlllls  v. 
Hawes,  38  Me.  596. 

Upon  an  Information  for  the  treble  value 
for  goods  that  come  to  the  hands  of  the  de- 
fendants knowing  that  they  bod  not  paid  the 
duties.  It  waa  determined  at  the  trial  that  If 
several  persons  were  concerned  either  In  part- 
nership or  otherwise,  yet  the  Crown  might  come 
against  any  one  of  them  for  the  whole  penalty, 
It  being  In  the  nature  of  a  tort,  and  not  a  con- 
tract, SB  In  cases  of  tort  the  subject  might  come 
upon  anyone  concerned  In  the  tort.  Atty.  Qen. 
V.  Burges  (1726)  Bunberry.  223. 

An  action  lies  for  copartners  In  tort  against 
two  or  wore,  also  partners,  for  falsely  and 
fraudulently  recommendiug  an  Insolvent  person 
as  worthy  of  credit,  whereby  the  plaintiffs  were 
Induced  to  trust  bim  with  goods,  which  the 
defendants  immediately  attached,  with  other 
property  of  the  insolvent  person.  In  consequence 
of  which  [be  plaintiffs  lost  tbeir  goods.  Patten 
.  y,  anmey,  17  Uosa.  182,  »  Am.  Dec.  141.  In 
this  ease  the  court  said  :  Torts  and  frauds  may 
be  joint  as  well  as  several.  Two  persons  may 
agree  together  to  do  a  trespass,  or  may  act  In 
concert  without  any  previous  agreement,  or  one 
may  be  present  and  tacitly  assent  to  the  act 
of  another  and  participate  In  the  fmlts  of  It; 
and.  In  these  cases  both,  or  either,  may  be  sued. 
So,  two  may  conspire  to  commit  a  fraud,  and 
are  answerable  jointly  In  an  action  of  the  case 
in  the  nature  of  a  conspiracy.  If  the  fraud  is 
actually  committed.  It  Is  not  necessary  to  al- 
lege the  conspiracy.  S.  P.  Miller  v.  Hanlce, 
6  Hill,  114. 

VI.  OotteliuUM. 

No  reference  la  made  In  tbe  opinion  In  the 
principal  case,  Page  v.  Citize^b'  Bankinq  Co. 
to  I  26S8  of  tbe  Civil  Code  of  Georgia,  which 
provides  that  partners  are  not  responsible  for 
torts  committed  by  a  copartner. 

It  might,  perhaps,  be  said  that  there  was  no 
need  to  refer  to  It,  as  It  does  not  refer  to  the 
liability  of  a  partnership,  but  to  that  of  part- 
ners only.  This  would  be  so  were  It  not  for  a 
recent  decision  of  the  same  court  (Osbom  v. 
Woolwortb,  106  Qa.  450.  82  8.  R.  081),  wherein 
I1L.R.A. 


It  was  held  that,  sines  the  Code  expressly  de* 
Clares  that  a  partnership  Is  not  liable  for  tiM 
torts  of  Its  members,  tbe  mere  fact  that  all  tbe 
members  approved  of  tbe  tort  committed  by  one 
of  tbeir  nnmber  cannot  make  tbs  partnership 
liable  for  such  tort  upon  tbe  Idea  of  ratifica- 
tion. Tbe  distinguishing  of  tbe  latter  case  as 
to  the  main  doctrine  Is  Ingenious,  and,  altboogli 
somewhat  refined,  It  Is  bat  fair  to  soy,  rcuoo- 
obly  clear. 

It  Is  BU^Mted,  however,  that  within  tbe  pur- 
view of  the  anthorltles  cited  herein,  whether 
actual  or  express  malice, — as  distinct  from  that 
which  the  law  for  Its  own  pnrposes  fastens  npon 
defamatory  words,  when  spoken  or  published,— • 
and  such  as  will  support  an  action  for  mallclons 
prosecution,  or  for  uttering  or  publishing  priv- 
ileged defamatory  atatements,  can  be  Imputed 
to  a  partnership  as  such,  Is  still  an  open  ques- 
tion. 

Nevertheless,  It  would  seem,  from  all  the  de- 
cisions herein,  that  the  general  trend  of  the 
later  ones  Is  toward  tbe  doctrine  asserted  In 
Pahb  v.  CiTiziMa'  Bankikq  Co.,  and  even  to 
extend  It. 

The  time  has  gone  by  when  corporations  can 
escape  liability  for  the  wllfnl.  Intentional,  and 
even  malicious,  acts  of  their  agents :  and  ther* 
appears  no  good  reason  why  a  partnership 
should  not  be  held  liable  for  a  like  act  of  one  or 
more  of  Its  membera 

The  principle  npon  wbldi  either  Is  held  liable 
is  the  same,  i.  e.,  ogencr;  and  the  same  nils 
should  apply  to  both.  P.  H.  T. 


J.  Heniy  METER,  Pl/f.  in  Err^ 

V. 

STAl^  of  Georgia. 
(  Ga  ) 

*A  nterchMnt  witu  vlves  to  m  desIrnMcd 
cluiis  of  castouers  nn  opportanlty  to 

secure,  by  lot  or  chance,  any  article  ot  valne 
additional  to  that  for  which  such  customers 
have  paid,  vlolateB  the  provisions  of  section 
407  ot  the  Penal  Code,  which  declares  that 
no  person  "shall  keep,  maintain,  employ,  or 
carry  on  any  lottery  In  this  state,  or  other 
scheme  or  device  for  tbe  basarding  ot  maj 
mon^  or  valoabia  thing.'* 

(October  27,  1900.) 

ERROR  to  the  Augusta  City  Court  to  tb- 
view  a  judgment  convicting  defendant 
of  violating  the  statute  against  carrying  on 
a  lottery.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  W.  T.  Davidson  and  Kmuj  Om 
Rone7,  for  plaintiff  in  error: 

Penal  Code,  S  398,  as  to  gaming  houses, 
and  all  the  other  sections  as  to  gaming, 
liaTo  included  in  them  the  element  of  pl^- 

*Headnote  by  Cobs,  J. 


NOTE. — For  earlier  cases  In  this  series  re- 
specting gift  enterprise  as  lottery,  see  Yellow^ 
stone  Kit  v.  State  (Ala.)  7  L.  B.  A.  599,  and 

note;  Long  v.  State  (Ud.)  12  L.  R.  A.  89,  and 
note;  State  v.  Bonell  (La.)  10  L.  H.  A.  60; 
State  c«  rel.  Kellogg  r.  Kansas  Mercantile  Asso. 
(Kan.)  11  L.  R.  A.  430. 

As  to  trading  stamps,  see  State  t.  DaltM  (B. 
I.)  48  L.  B.  A  77B.  t^^^^]^ 
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ing  sad  *%uardiiig"  money,  or  otber  things 
•of  vmlue;  likewise  Sfi  406,  407,  and  408,  as  to 
lf>tteriea  and  gift  enterprises. 

It  cannot  I»  said  that  one  la  gambling 
where  he  receives  value  for  hia  money  in  the 
land  of  commodities  he  knows  the  proprie- 
tor of  the  place  sells  for  money. 

Beelman  v.  State,  6  Ohio  N.  P.  2S8. 

Schools  ofTer  scholarships  as  a  premium 
ior  tha  scholar  having  the  best  standing. 
ITewspapers  offer  scholarships  and  other 
prizes  to  the  parties  who  will  cut  ont  and 
return  to  the  ofBce  the  largest  number  of 
votes  cut  from  the  daily  issues  of  their 
papers.  A  large  number  of  the  mer(^nt8 
an  Augusta  ^ve  "premium  discount  checks" 
upon  a  customer's  purchasing,  for  cash,  so 
many  dollars'  worth  of  goods,  and  these 
■checks  ean  be  taken  to  the  premiam  store 
4uad  exchanged  for  such  articles  kept  there- 
in as  the  vdne  of  the  tickets  represent.  But 
in  none  of  these  cases  is  it  considered  that 
^be  parties  offering  these  premiums  are 
violating  the  law.  But  by  the  use  of  these 
premiums  an  additional  amount  of  trade  Is 
brought  to  the  merchant. 

To  constitute  gaming,  it  is  necessary  that 
tbe  ganie  which  is  played  in  the  commission 
•of  the  offense  should  contain  a  controlling 
■element  of  chance  or  hazard. 

14  Am.  ft  Eng.  Ene.  Law,  p.  668. 

Tliere  can  be  no  wageiii^  where  there  is 
no  mutuality  of  risks. 

14  Am.  ft  Eng.  Enc.  Law,  p.  669. 

A  "scheme  or  device  for  hazarding  money 
ia  where  one  loses  money  and  the  other  re- 
tains it." 

Wilton  V.  BtaU,  67  Oa.  660;  State  v.  Dal- 
ton,  22  R.  I.  77,  48  L.  R.  A.  770,  46  Atl. 
B«i.  234. 

Mr.  O.  Henry  Cohen,  for  defendant  i> 
«rror: 

Presenting  a  ticket  to  every  customer  who 
purchases  of  the  person  presenting  it  a  cer- 
tain amount  in  value  of  goods,  which  ticket 
entitles  the  bolder  to  one  gueas  as  to  the 
number  of  beans  contained  in  a  glass  globe 
■exhibited,  and  the  one  guessing  uie  nearest 
to  be  entitled  to  a  valuable  prize,  is  a  game 
'Of  chance  or  gambling. 

Budelson  v.  Slate,  04  Ind.  426. 

A  game  of  pool  or  billiards,  when  the 
amount  lost  was  ten  cents,  was  held  suffi- 
eient. 

Middaugh  T.  State,  103  Ind.  78.  2  N.  E. 
292. 

Questions  of  chance  are  for  the  jury. 

OUucQch  V.  State,  10  Mo.  508. 

No  exception  is  made  by  the  statute  on 
account  of  the  smallness  of  the  quantity,  or 
of  the  use  to  which  it  is  applied  \fS  the  win- 
ner. 

Hitchine  v.  People,  39  N.  T.  464;  14  Am. 
■A  Eng.  Enc^.  Law,  p.  668. 

A  "gift  enterprise"  in  which  a  tradesman 
sells  bis  wares  at  market  value,  and,  by  way 
of  inducement  to  purchase,  gives  to  each 
eustomer  a  ticket  whereby  he  is  entitled  to 
*  chance  to  win  certain  articles,  the  result 
to  be  determined  by  chance,  is  a  game,  and 
all  persons  aiding  or  abetting  in  the  transac- 
tion are  liable  to  indictment  for  gaming, 
fil  L.  B.  A.  82 


14  Am.  ft  Eng.  EnC.  Law,  p.  681 ;  Belt  v. 
State,  6  Sneed.  607;  Own.  T.  Bmenon,  166 
Mass.  146,  42  N.  E.  6S0;  Bvba^  v.  fltatfl, 
3  Heisk.  488. 

A  wheel  of  fortune  is  held  to  be  a  game  of 
hazard  in — 

Atkint  V.  £rto<e,  06  Tenn.  474,  82  S.  W. 
391. 

A  lotteiy  is  also  held  to  be  a  game  of  haz- 
ard. 

14  Am.  ft  Eng.  Enc.  Law,  p.  682. 
Any  form  or  device  whatever,  by  use  of 
cards  or  other  like  instrument  of  like  char* 
acter,  by  which  one  obtains  from  another 
money  or  property,  is  held  sufficient. 

State  v.  Quinn,  47  Iowa,  368;  Waddell 
Com.  8  Ky.  L.  Rep.  249,  1  S.  W.  480;  Kol9- 
horn  T.  State,  07  6a.  843,  28  S.  £.  820. 

Oobb,  J.,  delivered  the  opinion  of  the 

court; 

Meyer  mis  arraigned  on  an  accusation  un- 
der S  407  of  the  Penal  Code,  which  declares 
that  "no  person,  by  himself  or  another, 
shall  keep,  maintain,  employ,  or  carry  on 
any  lottery  in  this  state,  or  other  scheme  or 
device  for  the  hazarding  of  any  mon^  or 
^-alnable  thing."  Hie  accused  was  tried  1^ 
the  judge  of  the  city  court  of  Richmond  coun- 
ty, presiding  without  a  jury,  upon  an  agreed 
statement  of  facts,  and  was  convicted.  That 
portion  of  the  agreed  statement  of  facts  up- 
on which  the  judgment  of  conviction  was 
based  was,  in  substance,  as  follows:  The 
accused  was  a  wholesale  and  retail  dealer  in 
cigars  and  chewing  gum.  On  the  day  al- 
leged in  the  accusation  he  was  operating  a 
"nickel-slot  trade  machine."  The  manner  of 
the  operation  of  this  machine  is  as  follows: 
A  nidcel  is  placed  in  the  slot,  a  handle  is 
pulled  down,  awheel  within  the  machine  re- 
volves, and  when  it  comes  to  a  atop  the 
number  of  cards  constituting  a  "hand"  in  a 
game  of  poker  are  exhibited.  The  person  de- 
positing the  nickel  is  entitled  to  a  cigar  or 
package  of  chewing  gum,  each  valued  at  five 
cents,  and  in  addition  thereto  to  a  prize  ac- 
cording to  the  hand  displayed;  the  highest 
prize  )>dng  one  hundred  cigars  or  packages 
of  chewing  gum  for  a  "royal  flush,"  and  the 
lowest  two  of  either  commodity  for  two 
jacks  or  a  better  pair.  Many  customers 
purchase  the  same  cigar  and  the  same  chew- 
ing gum  over  the  counter,  and  pay  a  nickel 
therefor,  while  others  purchase  through  the 
operating  of  the  machine,  and  take  the 
chance  of  getting  more  than  the  value  of 
their  money.  A  portion  of  the  agreed  state- 
ment of  facts  the  judge  refused  to  consider. 
These  facts  are,  substantially,  as  follows; 
There  is  no  element  of  chance  in  the  opera- 
tion of  the  machine,  except  that  of  getting 
more  than  a  nickel's  worth.  The  use  of  the 
machine  is  entirely  voluntary  to  the  custom- 
er, and  the  same  is  operated  as  an  induce- 
ment to  trade;  the  result  being  that  for 
every  cigar  sold  through  the  machine  the 
accused  gets  about  four  cents  instead  of  five 
cents,  and  about  the  same'  price  for  chewing 
gum,  but,  on  account  of  the  operation  of  the 
machine,  ths  vnount  of  business  done  ii 
largely  increased.  Thiii^^e«!j^®i@g4e 
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the  purpose  of  testing  the  question  u  to 
whether  one  who  uses  such  a  machine  in  his 
business  violates  the  law.  The  accused  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

We  do  not  think  the  judge  erred  in  re- 
fusing to  consider  that  portion  of  the  state- 
ment of  facts  above  detailed.  The  judgment 
was  right  on  the  facts  passed  upon  by  him, 
andi  even  if  the  facts  which  he  refut^ed  to 
consider  had  been  treated  as  properly  be- 
fore him,  the  judgment  should  have  been  the 
same.  A  "lottery"  ia  defined  to  be  "a 
scheme  for  the  distribution  of  prizes  by  lot 
or  chance."  Webster  International  Diet. 
"A  hazard  in  which  sums  are  ventured  for 
the  chance  of  obtaining  a  greater  value." 
Worcester  Diet.  For  other  definitions,  see 
Anderson's  and  Bouvier's  Law  Dictionaries. 
If,  then,  the  scheme  or  device  for  the  hazard- 
ing of  money  which  is  prohibited  by  the 
Penal  Code  uiust  be  of  the  same  nature  as  a 
lottery,  before  anyone  could  be  held  to  have 
violated  the  law  who  had  not  actually  run 
a  lottery,  it  must  be  shown  that  he  engaged 
in  a  scheme  of  similar  nature;  that  is,  a 
scheme  or  device  for  the  distribution  of 
prizes  by  lot  or  chance.  We  wjll  not  under- 
take to  demonstrate  that  the  scheme  or  de- 
vice resorted  to  by  the  accused  was  a  lot- 
tery, though  this  position,  as  will  appear 
from  the  citations  below,  could  be  abundant- 
ly supported  by  authority.  But  we  will  con- 
sider the  question  as  to  whether  he  engaged 
in  a  scheme  having  foV  its  purpose  the  £a- 
trihution  of  prizes  by  lot  or  enance.  Any 
scheme  or  device  operated  a  person  by 
which  one  participating  therein  might  either 
lose  the  money  invested  or  get  more  than  hi:« 
money's  worth,  the  operator  retaining  the 
money  so  lost.  Is  a  scheme  or  device  for  the 
hazarding  of  money,  within  the  meaning  of 
the  section  of  the  Fenal  Code  above  quoted. 
WUaon  V.  State,  67  Ga.  658.  So,  it  was 
held  in  KoUhom  v.  State,  *J7  Ga.  343,  23 
S.  E.  820,  that  where  the  accused  kept  and 
maintained  a  machine  so  contrived  that  if 
one  dropped  a  nickel  in  the  slot  therein  he 
would  either  lose  the  nickel  or  win  fifteen 
cents,  he  was  guilty  of  a  violation  of  the 
law  contained  in  the  section  above  quoted. 
In  the  case  of  Prendergaat  v.  State  (Tcoc. 
Crim.  App.)  67  S.  W.  850,  a  scheme  very 
similar  to  the  one  referred  to  in  Kolahom'a 
Case  was  held  to  be  a  lottery.  In  Christo- 
pher V.  State  (Tex.  Crim.  App.)  53  S.  W. 
852,  it  was  held  that  a  slot  machine  similar 
in  its  method  of  operation  to  those  described 
in  the  two  cases  last  referred  to  was  a  gam- 
ing devire,  within  the  meaning  of  the  stat- 
utes of  Texas  on  the  subject  of  gaming.  In 
Reevea  v.  State,  lOS  Ala.  120,  17  So.  iU4,  it 
appeared  that  the  accused  owned  and  oper- 
ated a  device  consisting  of  a  circular  board, 
in  the  center  of  which  was  an  arrow  turning 
«n  a  pivot,  pointing  to  numbers  around  the 
edge  of  the  board.  Opposite  to  each  num- 
ber was  placed  an  article  of  jewelry  ranging 
in  value  from  five  cents  to  one  dollar.  Upon 

Kying  ten  cents,  one  was  allowed  the  priv- 
ge  of  whirling  the  arrow,  and  was  enti- 
tle to  receive  the  article  of  jewelrr  oppo- 
6IL.R.A. 


site  the  number  on  which  the  arrow  stopped 
or  its  equivalent  in  value.  The  scheme  vm 
held  to  be  a  lottery.  In  Chavannah  v.  State, 
19  Ala.  396,  a  circular  device  revolving  on  a 
pivot,  and  which  had  a  fixed  index  pointins 
to  numbers  or  figures  which  correspond  with 
certain  numbers  or  figures  on  cards  sold  to 
players,  who  sometimes  won,  but  more  often 
lost,  was  held  to  be  "a  device  of  like  kind" 
with  a  lottery'. 

But  it  is  said  that  none  of  the  cases  above- 
referred  to  is  controlling  in  the  present  case^ 
for  the  reason  that  in  all  of  them  there  was 
a  mutually  of  riah^  and  that  the  scheme  (it- 
erated by  the  accused  was  not  within  the 
meaning  of  our  statute,  because  it  imposed 
no  risk  whatever  upon  the  customer,  the 
whole  rink  being  assumed  by  the  accused. 
In  QuarUsB  v.  State,  5  Humph.  661,  the  su- 
preme court  of  Tennessee  held  that  a  sale  of 

floods  above  their  market  value,  to  be  paid 
or  when  a  particular  candidate  was  elected 
at  an  election  then  pending,  ia  betting  on  ati- 
election,  but  the  testimony  must  show  that 
ihe  goods  were  sold  at  iv  price  above  their 
value.  This  decision  rested  upon  the  idea 
that  there  was  no  mutuality  of  risk  in  the 
wager  unless  the  purchaser  agreed  to  pay 
more  than  the  goods  were  worth.  In  Shv- 
mate's  Case,  15  Oratt.  053,  the  court  of  ap- 
peals of  Virginia,  on  a  state  of  facts  identi- 
cal with  those  in  the  case  just  referred  to, 
reached  exactly  the  opposite  conclusion.  In< 
reply  to  the  suggestion  that  there  was  no- 
mutualitfr  of  risk7  Robertson,  J.,  in  the  opin- 
ion, sard:  "It  is  true  that  a  bet  does  imply 
risli,  but  it  does  not  necessarily  imply 
in  both  parties.  There  must  be  between 
them  a  chance  of  gain  and  a  chance  of  loss., 
but  it  does  not  follow  that  each  of  the  par- 
ties to  the  bet  must  have  both  these  qhanceii. 
If,  from  the  terms  of  the  engagement,  one- 
of  the  parties  may  gain  but  cannot  lose,  and 
the  other  may  lose  but  cannot  gain^ 
and  there  must  be  either  a  gain  by  the  on«- 
or  a  loss  by  the  other,  according  to  the  hap- 
pening of  the  contingency,  it  is  as  much  » 
bet  or  wager  as  if  the  parties  had  shared 
equally  the  chances  of  gain  and  of  loss."  1» 
Bell  V.  State.  5  Sneed,  007,  it  was  held  that 
the  fashionable  sporting  artifice,  commonly 
called  "a  gift  enterprise/'  by  which  a  mer- 
chant or  tradesman  sells  his  ^'ares  for  their 
market  value,  but,  by  way  of  inducemNt.. 
gives  to  each  purchaser  a  ticket,  which  en- 
titles him  to  a  chance  to  win  certain  prizes, 
to  be  determined  after  the  manner  of  a  lot- 
tery, is  common  gaming.  Caruthers,  J.,  in. 
referring  to  the  scheme  described  in  the  evi- 
dence, saya:  "Is  it  not  that  species  of  gam 
ing  called  a  lottery!  A  small  sum  ia  ven- 
tured for  the  chance  of  agreater;onedol1ar. 
or  five  dollara,  perhaps,  for  a  book,  and  the- 
ohance  of  a  watch  valued  at  forty,  or  a  set 
of  instruments  at  two  dollars,  or  a  box  of 
wafers  worth  ten  cents.  If  the  book  is  cer- 
tain, without  hazard,  the  watch  is  not ;  that 
depends  upon  chance.  So  all  pay  their  mon- 
ey, at  least  in  part,  for  the  chance  of  win- 
ning a  prize  of  greater  or  lees  value.  Ac- 
cording to  everv  correct  idei)  of  legal  defini- 
tion.  this  must  l^^efK^^^f^""*^ 
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are  guilty  at  that  offense.  All  these  artl- 
flees  to  evsde  and  cheat  the  law  and  entrap 
the  nnwaiy  are  but  sggravations  of  the  oi- 

Icnse."  ]n  HudeUon  v.  titate,  94  Ind.  426. 
the  indictment  allied  that  the  defendants 
published  an  advertisement  that  they  would, 
on  a  day  named,  give  to  the  person  buying 
goods  at  their  store  to  the  amount  of  fifty 
cents,  and  guessing  nearest  the  number  of 
beans  in  a  glass  globe  in  their  window,  a 
gold  watch.  This  was  held  to  be  a  good  in- 
dictment under  a  statute  making  it  penal 
to  advertise  a  lottery.  In  Davenport  v.  Ot- 
tawa, 54  Kans.  711,  39  Pac.  708,  it  appeared 
that  a  firm  placed  in  its  window  a  locked 
box  containing  $25,  and  advertised  that  all 
persons  buying  goods  in  their  store  to  the 
amount  of  lif^  cents  or  more  would  reoein 
a  k^*,  and  amy  one  key  would  be  given  oat 
which  would  unlock  the  box,  and  that  the 
person  receiving  the  key  which  would  unlock 
the  box  would  be  given  the  $25.  The  ac- 
cused sold  goods  to  various  persons  at  the 
nsual  and  ordinary  prices,  without  extra 
charge  on  account  of  the  key,  and  gave  to 
each  of  these  persons  a  key,  to  which  was 
attached  a  card  stating  the  above  offer.  It 
was  held  that  these  transactions  were,  in 
•ffeet,  sales  of  merchandise  and-  lottenr  tick- 
ets for  an  af^r^ate  price,  and  that  the  con- 
viction of  a  member  of  the  Arm  was  proper 
under  an  ordinance  prohibiting  the  sale  and 
offering  for  sale  of  lottery  tickets.  In  Btate 
T.  Mtimford,  73  Mo.  647,  39  Am,  Kep.  532, 
it  appeared  that  the  proprietors  of  a  news- 
paper offered  to  each  person  who  would  aub- 
scribe  at  the  usual  subscription  price  for  the 
paper  during  a  given  year  a  ticket  which  en- 
titled the  bolder  to  participate  in  a  distri- 
bution of  prixes.  The  distribution  was  made 
by  lot.  It  was  held  "that  the  scheme  was  a 
lottery  within  the  purview  of  the  criminal 
laws,  and  it  made  no  difference  that  the  tick- 
ets were  not  sold,  hut  were  given  to  sub- 
scribers and  to  no  one  else."  It  was  said 
in  the  opinion  that  "the  fact  that  the  sub- 
scription price  of  the  Times  was  not  in- 
creased does  not  alter  the  character  of  the 
scheme,  inasmuch  as  the  price  paid  entitled 
the  subscriber  to  a  ticket  in  the  lottery  as 
well  as  to  a  copy  of  the  paper."  In  United 
Statea  v.  Wallis,  58  Fed.  Rep.  942,  the  ac- 
cused was  indicted  for  sending  through  the 
mails  a  newspaper  containing  an  advertise- 
ment of  a  lotteiT-  It  appeared  that  the 
aeheme  advertised  was  very  similar  to  the 
one  described  in  the  case  last  above  referred 
to.  A  dendrrer  to  the  indictment  was  over- 
ruled, the  court  resting  its  decision  npon  the 
case  of  Homer  v.  United  States,  147  U.  8. 
440,  37  L.  ed.  237,  13  Sup.  Ct.  Rep.  409.  In 
that  case  the  Supreme  Court  held  that  a 
scheme  of  the  Austrian  government,  to  fa- 
cilitate the  sale  of  its  bonds,  which  were 
sold  at  their  face  value,  by  which  prises  of 
different  value  were  awarded  to  different 

Irarchasera  by  drawings  by  chance,  was  a 
ottery.  The  supreme  court  of  New  Jersey 
held  that  a  public  exhibition,  where  prizes 
of  different  values  were  distributed  by  chance 
to  the  holders  ni  the  tickets  to  the  perform- 
ance, was  a  lottery.  Btatt  v.  Bhorta,  82  N. 
«1  L.  R.  A. 


J.  L.  398,  DO  Am.  Dec  668.  From  the  au- 
thorities above  cited,  it  is  clear  that  the  a^ 
cused  in  the  present  case,  if  not  guil^  of 
operating  a  lottery,  was  undoubtedly  gull^ 
of  maintaining  a  sehone  or  device  (»  a  dmr 
ilar  nature  thereto. 
Judgment  ojflnned. 

All  the  Justices  eonenr. 


yL  A.  CI.AIIKE.  Pllf.  HI  grr^ 

V. 

Agnes  HAVARD. 
(Ill  Oa.  242.) 

*1.   Oac  wfea  reeelTed  saoaey  fvMS  tkm 

owner  thereof  for  the  expreiB  pmr- 
poae  of  lendlna  It  oat  at  Interest,  and 
with  autborti7  so  to  do,  either  general  at 
limited,  and  who  afterwards  did  lend  the 
mon«7  to  another,  taking  therefor  a  promla- 
Bor;  note  payable  to  such  owner.  Is  to  be  re- 
garded as  bis  agent,  altbongh  tbe  borrower, 
at  the  time  of  exscnting  the  note  or  snbss- 
qnentlj,  signed  a  paper  parporting  to  con- 
stltnts  the  person  with  whom  he  dealt  In  the 
trannctton  hie  agent  to  obtain  the  loan, 
a.  Whea,  In  Biich  m  cue,  tke  event  ex- 
meted  from  the  horrowcr  m  coaamlo- 
■loB  whkh.  added  to  the  stipulated  Interest* 
made  an  amount  exceeding  that  which  could 
be  lawfitlly  charged  as  Interest,  the  transac- 
tion was  ugurlous.  If  It  was  understood  be- 
tween the  lender  and  the  agent  that  tbe 
former  was  to  pay  nothing  for  the  iatter's 
services,  and  the  circumstances  were  sneh 
that  the  lender  must  necessarily  have  known 
that  the  agent  intended  to  charge  the  bor- 
rower, and  did  charge  and  collect  from  hlSB, 
Boch  commission  for  making  ths  loan. 

«Jnly  11,  IftW.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  in  favor  of  plaintiff  in 
an  action  to  recover  the  amount  alleoed  to  be 
due  on  a  promissory  note.  ReverMtL 

The  official  report  prepared  for  the  oonrt 
was  as  follows : 

This  was  a  s«[it  on  a  promissory  note.  In 
the  court  below  a  verdict  was  directed  for 
the  plaintiff.  Judgment  was  accordingly  en- 
tered for  the  amount  sued  for.  The  follow- 
ing evidence  was  introduced  on  the  trial,  to 
wit:  T.  A.  Clarke,  sworn  for  the  defendant, 
testified  as  follows:  "I  am  the  husband  nt 
the  defendant,  and  represented  her  in  getting 
the  money  on  the  note  sued  on.  Went  to  Mr. 
Barnett  and  asked  for  the  money.  He  let 
us  have  $655,  and  my  recollection  is  that  he 
took  out  $15  of  that  amount  for  searching 
the  titles  to  the  place.  This  was  all  I  prom- 
ised to  pay.  Can't  read.  Thought  the  note 
was  for  the  amount  I  got,  until  the  Qeorgia 
Loan  k  Trust  Company  wrote  for  the  inter- 
est, and  then  the  rooeas  began.  Thought  It 
was  Mr.Bamett's  moneywe  weregetting.  He 

•Headnotes  br  Luhpkih,  P.  J. 
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bad  his  sign  ou  hii  door,  that  he  loaned  mon- 
ey. Did  not  know  the  note  was  payable  to  the 
security  and  investment  company  until  long 
afterwards.  The  note  and  papers  were 
signed  at  the  same  time  the  money  was  paid. 
Defendant  can't  rud.  Mr.  Barnett  brought 
the  papen  to  my  wife,  folded  ap,  tad  told 
her  to  sign.  She  asked  what  amount  she 
vas  getting,  and  he  said  $656.  She  then 
rigned  the  papers,  and  that  was  all.  They 
were  not  read  over  to  her,  and  no  bond  for 
titles  was  given  her.  I  signed  the  applica- 
tion for  the  loan  in  her  name."  Manda  A. 
Clarke,  defendant,  testified  as  follows: 
**My  husband,  T.  A.  Clarke;,  made  the  ar- 
rangements for  me  to  borrow  the  money.  I 
went  to  Mr.  Bamett's  office  And  signed  the 
papers  for  the  money.  Cant  read.  He  did 
not  read  to  me  the  papers  signed.  Money 
was  paid  over  same  time  papers  were  signed. 
Never  knew  the  note  was  for  9760  until  long 
afterwards.  None  of  the  papers  were  read 
to  me.  Mr.  Barnett  just  brought  the  papers 
to  me,  folded  up,  and  told  me  to  sign. 
Never  heard  a  word  about  having  to  pay  Mr. 
Barnett  $96  commission.**  Samuel  Barnett, 
sworn  for  plaintiff,  testifed  as  follows:  "The 
defendant  employed  me  to  obtain  the  loan. 
She  signed  the  application.  Ninety-five  dol- 
lars was  paid  me  as  omnmisaion  for  procur- 
ing the  loan.  I  represented  the  borrower, 
and  the  payee  of  the  note  knew  nothing  of 
my  commisBion.  I  did  not  know  the  defend- 
ant and  her  husband  could  not  read.  Neither 
asked  that  the  papers  be  read.  I  explained 
the  matter  to  them,  and  did  not  prevent  their 
reading.  I  did  not  notice  that  they  did  not 
read  the  papers.  I  am  not  the  agent  of  the 
lender,  and  did  not  act  as  such.  The  Qeor- 
gia  Loan  k  Trust  Company  got  $30  of  the 
commission  I  charged.  They  and  I  are  brok. 
era,  and  do  not  act  as  agents  of  any  lenders. 
We  obtain  money  from  different  capitalists 
at  different  times.  The  interest  paid  on  the 
note  was  sent  to  the  Georgia  Loan  &  Trust 
Company,  at  Macon,  Qeoigia,  as  a  matter  of 
convenience,  and  is  not  a  payment  until  it 
reaches  the  lender.  I  had  nothing  to  do 
with  collecting  the  interest.  The  security 
and  investment  company,  the  payee  of  the 
note,  is  a  partnership.  Eton't  know  whether 
the  members  of  the  firm  are  stockholders  in 
the  Georgia  Loan  A  Trust  Company  or  not. 
Said  Georgia  Loan  A  Trust  Company  did 
not  loan  the  money.  It  was  sent  them  by 
the  security  Investment  company,  payees  of 
the  note,  who  loaned  tiie  money.  The  secur- 
ity invp!>tment  company  got  no  commissions, 
and  only  7  per  cent  interest."  Plaintiff  also 
introducrd  the  application  for  loan.  This 
contained  a  statement  that  S.  Barnett  was 
constituted  the  agent  of  the  borrower  (de- 
fendant) to  procure  a  loan  of  $750.  was  ad- 
dressed to  S.  Barnett,  contained  the  state- 
ment that  applicant  had  no  other  real  estate, 
and  was  dated  January  18,  1806.  Indorsed, 
"Approved,*'  by  security  investment  oom- 
pany.  Plaintiff  also  introduced  in  evidence 
the  following  statement: 

AtlanU,  Ga..  January  20th,  1890. 
Amanda  A.  ClaAe,  in  Account  S.  Barnett 
n  L.  R.  A. 


lioan  Sec  I.  Co.,  6  years  6  mo.,  7  per  cent, 
$750.00;  to  oommissions,  etc,  $95.00;  net 
casb.  $965.00. 

[Signed]  Manda  A.  Clarke. 

T.  A.  Oarke,  recalled,  stated  that  he  did 
not  know  the  Georgia  Loan  ft  Trust  Com- 
pany had  anything  to  do  with  the  loan  until 
they  called  for  payment  of  interest. 

On  the  above  evidence,  the  court,  over  the 
objection  of  defendant,  directed  a  verdict  for 
plaintiff,  and  verdict  and  judgment  were  en- 
tered for  plaintiff  for  the  amount  sued  for. 
and  tiie  defendant  czoqtted. 

Mr.  R.  O.  IrfiTett,  for  plaintiff  in  error: 
The  note  attached  to  the  suit  shows  that 
it  was  secured  by  deed.  Evidently  the  pur- 
pose of  the  suit  was  to  enfon»  the  security, 
by  levy,  of  the  encution  sought.  This  oould 
not  be  done  where  no  bond  for  title  was 
given. 

Orifrg$  V.  Strippling,  69  Ga.  600. 

The  plea  and  evidence  put  in  issue  this 
fact.    Judgment  should  cover  the  issue. 

Code,  S  6329;  Tomphin$  v.  Corry,  14  Oa. 
119. 

The  note  is  dated  January  1,  1896.  The 
application  tor  a  loan  was  made  January  IS, 
1806.  No  explanation  is  giwa  of  this  dif- 
ference In  dates. 

On  the  question  ot  nsnry  under  the  facts, 
see — 

2Icrck  V.  Amwtoan  Freehold  Land  Mortg. 
Co.  79  Ga.  213,  7  S.  E.  265;  Bughea  v.  Oris- 
wold,  82  Ga.  299,  9  S.  E.  1092 ;  Beach  v.  Latt- 
ner.  101  Ga.  357.  28  S.  E.  110. 

Uetara.  HnmphrlMi  ft  Hnvphriea  also 
for  plaintiff  iu  error. 

Ur.  Samvel  Burnett  for  defendant  fn 
error. 

liUnpUa,  P.  J.,  delivered  the  opinion  of 
the  court: 

This  case  turns  upon  the  questions  dealt 
with  bolow.  It  is  an  action  upon  a  promis- 
sory note  for  the  principal  sum  of  $750,  and 
three  coupon  interest  notes  thereto  attached. 
The  main  note  is  dated  January  1,  1898,  and 
due  January  1,  190i,  with  interest  from  data 
at  7  per  cent  per  annum,  evidenced  by  ten 
coupon  notes,  including  those  sued  upon, 
which  were,  on  their  face,  overdue  when  the 
action  was  brought.  The  large  note  is  pay- 
able to  the  order  of  the  Security  Investment 
Company  of  Bridgeport,  Connecticut,  and 
stipulates  that,  if  default  should  be  made  in 
the  payment  of  intereet,  it  should,  at  the 
holder's  option,  become  due  and  payable,  re- 
gardless of  the  date  of  maturity.  The 
smaller  notes  are  payable  to  the  investment 
company  or  bearer,  and  stipulate  for  inter- 
est after  their  maturity  at  8  per  cent  per 
annum.  The  plaintiff's  petition  contains  an 
allegation  that  all  of  these  notes  were,  di- 
rectly after  their  execution,  duly  assigned  to 
her.  This  allegation  is  not  denied  in  the  an- 
swer, hut  Uie  defendant  therein  alleges  that 
"the  contract,  as  made  by  her,  was  that  she 
was  to  borrow  of  the  payee  of  said  notes  th« 
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toftlly  loaned  to  her;  and  fhat  "aha  does  not 
on  the  amoiint  claimed  in  said  suit  as  prin- 
cipal, because  there  is  charged  as  part  of  said 
principal  the  sum  of  $9S,  the  same  being 
charged  against  this  defendant  as  eommia- 
sions  hj  officers  and  agents  of  the  payee  of 
•aid  notMi  and  the  same  Is  Ulegu,  bdng 
«luirged  nnder  the  name  of  'oommisaions'  to 
aToid  the  )bws  against  usury."  The  answer 
further  states  that  the  amount  of  the  usury 
ia  $89.95,  and  sets  forth  in  detail  the  facts 
and  figures  upon  which  this  assertion  is 
based.  It  seems  to  hare  been  properly  oon- 
eeded  that  the  defense  of  usury,  if  well 
founded  in  fact,  was  good  against  the  plain- 
HBy  though  she  became  a  bona  flde  holder 
for  vmlne  befora  the  maturity  of  the  notes. 
See  J.ngier  v.  Smith,  101  Ga.  844.  28  S.  E. 
167*  At  the  conclusion  of  the  evidence  on 
both  iddee,  the  court  directed  a  verdict  in 
ta.voT  of  the  plaintifT  for  the  full  amount  of 
the  principal  and  interest  claimed  in  the  pe- 
tition, and  the  defendant  excepted.  The  evi- 
dence is  set  forth  in  the  report  preceding 
this  opinion. 

1.  The  first  question  for  determination  is, 
Did  th*  evidence  warrant  a  finding  that  Bar- 
Mtt  was  the  agoit  of  the  investment  com- 
pany to  make  tiie  loan?  We  think  it  did. 
The  loan  was  certainly  made  for  and  in  be- 
lialf  of  that  company.  Of  necessity,  it  had 
to  be  represented  in  the  transaction  by  some- 
one acting  as  its  agent.  It  oould  not  pos- 
•ibly  make  a  loan  in  any  other  way.  There 
is  no  evidence  tending  to  show  that  it  was  in 
fact  represented  by  Anyone  other  than  the 
Ooorgia  Ixian  ft  Trust  Company  or  Bamett. 
He  and  the  Georgia  Company  were  acting  in 
ecmeert.  He  testified  that  it  did  not  loan 
the  money,  and  that  the  inveatment  company 
did.  But  howT  On  this  particular  point 
bis  testimony  is  not  lucid,  but  the  real  mean- 
ing of  it,  when  taken  in  oonneotion  with 
other  things  stated  by  him,  is  not  difficult  of 
ascertainment.  He  said:  "The  Georgia 
Loan  k  Trust  Company  got  $30  of  the  com- 
mission I  charged.  They  and  I  are  bnrfwrs, 
and  do  not  act  as  agents  of  any  lenders.  We 
obtain  mmey  from  different  capitalists  at 
different  times.  The  interest  paid  on  the 
note  was  sent  to  the  Georgia  Loan  A  Trust 
Company,  at  Macon,  Georgia,  as  a  matter  of 
convenience,  and  is  not  a  payment  until  it 
reaches  the  lender."  He  further  testified 
that  the  defendant  employed  him  to  obtain 
the  loan ;  that  he  represented  the  borrower ; 
that  he  was  not  the  agent  of  the  lender,  and 
did  not  set  as  such.  As  will  have  been  ob- 
served, the  written  application  signed  by  the 
defendant,  and  purporting  to  constitute  Bar- 
nett  her  agent  to  procure  the  loan,  was 
dated  January  18th,  though  apparently  the 
note  was  executed  on  January  1st.  Harnett 
stated  facte  and  conclusions  therefrom.  The 
conclusions,  however,  were  merely  his  own. 
Are  they  necessarily  correct,  and  as  such 
binding  and  conclusive  upon  the  defendant? 
Would  not  these  facts  and  the  other  facts  in 
the  case  warrant  other  and  very  different 
eonclusionst  He  obtained  money  from  the 
investment  eompany  to  lend  oat.  For 
A1L.R.A. 


whomt  Why,  for  the  company,  of  course. 
At  the  time  he  received  this  money  the  dc 
fendant  had  not  asked  for  a  loan.  It  was  on 
hand  when  she  called.  Up  to  that  point, 
who,  and  who  alone,  was  represented  by  Bar- 
nettt  The  answer  is  simple.  Does  it  alter 
the  actual  facta  of  the  transaction  that  tho 
borrower  signed  a  paper,  bearing  a  date  aer- 
enleen  days  later  than  that  of  the  note,  statr 
ing  that  Bamett  wtta  thereby  made  her  agent 
to  borrow  $750  T  Doubtless  this  discrepancy 
in  dates  is  susc^tible  of  explanation.  In- 
deed, the  defendant's  receipt  to  Bamett  for 
the  money  borrowed  was  dated  January  20th. 
But  what  difference  would  it  make  that  the 
note  was  dated  back,  which  must  have  been 
the  ODtM  if  we  accept  as  true  the  statement 
of  the  witness  T.  A.  Clarke  that  "the  note 
and  paper  were  signed  at  the  same  time  the 
money  was  paid."  Could  not  the  jury  have 
found,  and  ought  they  not,  in  view  of  all  the 
evidence,  to  have  found,  that  the  contract 
embraced  in  the  application  was  purely  col- 
orable T  The  law  cares  nothing  about  the 
form  of  a  transaction,  but  characterizes  it 
according  to  its  substance  and  results. 
What  ia  the  snhetanoe  of  this  transaction  t 
Nanda  A.  Clarke,  wishing  to  borrow  money* 
applied  to  Bamett  for  a  loan,  supposing  she 
wan  dealing  exdusively  with  him.  He  had 
on  hand  money  which  had  been  sent  to  him 
by  the  investment  ocmipany  through  the 
Georgia  Company,  his  cos!gent,  to  be  loaned. 
He  let  the  applicant  have  the  money,  taking 
her  note  payable  to  the  investment  company, 
after  deducting  f95  for  cmnmiasions.  Tha 
Georgia  Company  eoneeted  what  was  paid 
on  the  interest  notes,  and  forwarded  samo 
to  the  owner.  Against  all  this  there  la  noth- 
ing to  show  agency  for  the  borrower,  except 
Bamett's  statement  of  a  mere  conclusion, 
backed  by  the  Beemingly  belated  application 
for  the  loan.  Certainly,  it  would  not  have 
required  a  strain  to  find  that  the  loan  was 
made  by  Bamett  as  agent  of  the  investment 
company.  What  service  did  he  render  the 
defendant,  as  her  agent,  which  was  not  di- 
rectly connected  with  that  he  performed  In 
behalf  of  the  investment  oompany,  agreeably 
to  his  undertaking  to  effect  for  it  a  loan  of 
money  which  it  had  previously  sent  to  him 
for  that  purpose?  How,  under  the  circum- 
stances, could  it  have  been  possible  for  him 
to  do  anything  in  her  behalf  in  procuringthe 
loan?  He  did  not  ask  the  investment  com- 
pany to  make  a  loan  to  the  defendant.  All 
he  had  to  do  when  she  applied  to  him  for  the 
money  was  to  let  her  have  it.  This  he  did, 
and  in  so  doing  rendered  her  no  more  serv- 
ice, save  as  to  examining  her  titles,  than  ev- 
ery lender  does  when  he  loans  money  to  a 
borrower  on  application.  There  is  no  ques- 
tion here  as  to  Bamett's  right  to  make  a 
charge  for  examining  the  titles.  This  ease 
IB  obviously  different  upon  its  facts  from 
that  of  Merck  v.  American  Freehold  Land 
Mortg.  Co.  79  Ga.  213,  7  8.  E.  265,  and  nu- 
merous others  of  ite  class,  in  which  the 
lender  received  the  liorrower'a  application, 
passed  upon  it  for  himself,  and  for  himself 
decided  whether  or  not  J^^-J^rigWJgfe 


and  tlu  terms  offered  ■atilrftctoiy.  Here 
Bamett  paand  upon  thmt  and  all  kindred 
Queetunw  for  the  fender,  manifestly  witii  an- 
tborit^  BO  to  do,  whidi  waa  either  general 
or  limited  inatructlons  not  diedoud.  If 
thie  does  not  amount  to  agency,  we  have  no 
eonception  of  what  agency  ib.  The  trial 
court  therefore  could  not  properly  have  di- 
rected a  verdict  for  the  plaintiff  on  the  the- 
ory that  the  evidence  demanded  a  finding 
that  Bamett  wae  ezdueively  the  borrower's 
agent,  and  Ib  bo  eoue  the  agent  of  the 
Inider. 

2.  It  is,  however,  contended  that  even  tf  he 
wa«  such  agent,  and  even  if  he  did  exact  a 
eommiflsion  whidi,  added  to  the  stipulated 
interest,  would  make  an  amount  exoeeding 
the  maximum  le^al  rate  ol  interest,  the 
transaction  waa  not  usurious,  for  the  reason 
that  the  l^der  did  not  receive  any  pert  of 
the  commiasi<m,  or  know  that  a  ccnmnission 
was  charged.  In  this  connection  Barnett 
testified,  "The  payee  of  the  note  knew  noUi- 
ing  of  my  commission.**  He  did  not  testify 
that  this  payee  waa  ignorant  of  the  fact  that 
it  was  his  custom  to  charge  oommisaione, — 
'a  custom  which  must  inevitaUy  pertain  to 
the  business  of  brokers  who  lend  out  mon^ 
belonging  to  others.  Everybody  at  all  in- 
formed with  reference  to  such  matters  knows 
that  services  rendered  by  such  brokers  are 
not,  and  In  the  nature  of  things  cannot,  on 
sound  business  principles,  be,  rendered  gratu- 
itously. The  evidence  in  this  case  war- 
ranted a  finding  that  the  inrestroent  com- 

{lany  knew  Bamett  was  in  the  business  of 
ending  money ;  that  it  sent  him  its  money  to 
lend,  and  must  also  have  known  that  he  ex- 
pected compensation  for  bis  labor.  It  is 
doubtleps  true,  as  Barnett  te«tified,  that  it 
knew  nothing  of  his  commiaaion ;  that  is,  it 
did  not  know  the  precise  amoimt  he  charged 
when  he  made  this  particular  loan.  That 
this  is  really  what  he  meant  by  the  wor^, 
"The  payee  of  the  note  knew  nothing  of  my 
commission,"  is  ocmeluslTely  shown  by  what 
he  says  In  his  brief  as  attorn^  for  the  de- 
fendant in  error.  We  quota  therefrcmi; 
"The  Security  Investment  Company  did  not 
know  what  commissions  Bamett  charged. 
They  themselves  received  nothing, — only 
their  7  pn*  cent  interest."  That  is,  the 
company  knew  Barnett  charged  commissions, 
but  did  not  know  to  how  much  they 
amounted.   And,  independently  of  the  above- 

3uoted  expreseion,  there  is  little  room  for 
oiibting  that  the  oconpany,  when  it  forward- 
ed the  money  to  be  loaned,  was  not  ignorant 
of  the  fact  that  Barnett  expected  to  make 
something  for  pladng  it  in  the  hands  of  a 
borrower.  Affecting  not  to  know  this  would 
be  admitting  a  total  disregard  of  the  plain- 
est principles  of  human  nature.  So,  then, 
the  jury  might  well  have  concluded  that  the 
investment  oompany  knenr  Bamett  waa  to  be 
paid,  and  also  tiiat  It  understood  it  waa  not 
to  do  tha  payii^,  and,  further,  that  it  must 
haTtt  known  the  borrower,  when  he  came 
along,  was  to  do  so.  They  could  therefore 
have  found  that  the  company  occupied  the 
position  of  at  least  tacitly  authorizing  ita 
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agent  to  exact  such  a  oommisdon  on  tiie  loan 
as  the  borrower  mi^t  be  induced  to  pay. 
A  moni^  lender  cauio^  in  thia  atat^  law- 
folly  oontoact  for  or  raaerre  any  greater  rate 
of  interest  than  6  per  eeat  per  and 
the  prohibition  is  just  as  atrMig  againat  do- 
ing BO  indirectly  as  it  is  against  doing  so 
openly  and  without  pretense^  It  is  now  too 
well  settied  to  admit  of  doubt  that  if  the 
t^nt  of  a  money  lender,  with  his  knowledge, 
chargea  the  borrower  a  commission,  it  ia  um 
same  thing  in  law  u  if  the  lender  diwged 
it  himself.  Ttds  ia  ao  because  he  gets  a  ben- 
eflt  from  the  agent's  services,  and  because  in 
such  cases  there  is,  as  to  this  matter,  no  sep- 
aration  of  principal  and  agent.  The  pay- 
ment  of  a  commission  to  the  lender's  ag«it, 
being  a  part  of  what  the  borrower  expenda 
for  the  use  of  the  amount  he  actually  re- 
ceives, is  in  effect  a  payment  to  the  princi- 
pal, if  he  gives  countenance  to  the  euction 
of  such  commission,  and  is  in  the  nature  of 
interest  on  the  loan.  If,  then,  the  commis- 
sions  so  pud  and  the  sUpulated  interest  to- 
gether exceed  the  lawful  interest,  the  trans- 
action is  usurious.  These  are  familiar  prin- 
ciples, and  should  be  readily  accepted  as 
sound.  It  only  remaios  to  show  that  this 
court  did  not  depart  from  them  in  the  case 
of  McLean  t.  Camak,  07  Ga.  804,  25  S.  £. 
493,  and  in  so  doing  make  clear  the  distinc- 
tion between  that  eaae  and  the  one  now  be- 
fore us.  The  facts  of  these  cases  are  widely 
different  Watson  was  Mrs.  Camak'a  gen- 
eral agent  to  collect  and  invest  her  fttnda. 
She  paid  him  for  making  collections,  and  It 
did  not  appear  but  that  she  expected  to  pay 
him,  also,  for  his  services  in  making  invest- 
ments. In  this  connection  the  writer,  in 
speaking  of  the  making  by  Watson  of  the 
loan  then  under  review,  said  (papre  813,  97 
Ga.,  and  page  406,  25  S.  E.) :  "She  paid 
him  for  making  collections  for  her,  and  it  is 
not  improtiable  she  expected  to  pay  him  for 
his  services  in  making  investments  for  her, 
as  well.  It  appears,  he  did  not  consult  her 
about  the  advisabilitf  of  making  this  partic- 
ular loan,  and  she  knew  nothing  of  it  until 
some  time  after  it  was  made.  It  is  certain 
she  did  not  authorize  him  to  make  it  only 
on  condition  that  he  would  look  to  the  bor- 
rower for  payment  for  his  services,  and 
would  charge  her  noUiing.  That  he  did  not 
ahaxge  her  anything,  and  that  she  nem^ 
agreed  to  pay  him  for  hie  services  in  this 

rieular  instance,  is  true, — ^most  probaUy, 
the  reason  that  he  considered  himsdf 
suOlciently  compensated  by  the  commission 
he  received  from  the  borrower,  and  therefore 
never  csllcd  upon  Mrs.  Camak  for  payment, 
or  rendered  her  a  bill  for  his  services."  The 
defendant  did  not  probe  to  the  bottom  of  the 
question  whether  Mrs.  Camak  did  or  did  not 
expect  to  pay  Watson  for  lending  the  money 
to  Mrs.  McLean^  but  chose  to  rely  on  tlw 
naked  circumstance  ttiat  she  did  not  in  p<rfnt 
of  fact  pay,  as  ocmduaive  upon  the  inquiry 
whether  or  not  she  really  supposed  she 
would  be  asked  to  pay.  The  verdict  was  in 
her  favor,  and  was  maintainable  on  the  the- 
ory that  the  evidmce  did  ncHt  da 
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ing  that  she  either  directly  or  indirectly  au- 
'thorized  or  sanctiotied  the  making  by  her 
Mgait  of  a  contract  infected  with  naary.  It 
ia  in  the  present  case,  already  notcMl,  ob> 
Tkms  that  the  iuTestment  company  never 
■expected  a  bill  from  the  Qeorgia  Company 
«r  from  Bamett  for  their  services  In  making 
the  loan  to  Clarke.  The  IfoLeon  Cose  is,  at 
best,  a  close  one,  and  the  doctrine  of  it 
should  not  be  extended  beyond  its  peculiar 
facts.  It  was  carefully  considered,  and  the 
-oourt,  foreseeing  the  danger  of  going  too  far 
-on  the  line  then  pursued,  took  occasion  to  re- 
mark (pue  806,  97  Ga.,  and  page  491^  26  B. 
E.) :  "We  do  not  mean  to  say  the  borrower 
nnst  show  that  the  lender  expressly,  in  so 
many  words,  authorised  his  agent,  before  the 
transaction  was  consummatM,  to  exact  a 
■ecmuiiission.  If  the  lender  be  shown  to  have 
had  actual  knowledge  of  the  agent's  inten- 
tion to  chai^  a  commission,  and,  before  ac- 
cepting or  ratifying  the  contract  of  loan,  be- 
«Mne  aware  of  the  fact  that  a  commisBion 
had  been  reserved,  the  law  would  imply  as- 
sent  to  the  agent's  acts  from  the  prinetpars 
silent  aoquiesc^MW."  The  language  juat 
4|iioted  applies  to  the  case  now  in  hand ;  for, 
u  our  reasoning  is  sound,  there  was  ample 
«vidence  to  warrant  and  support  the  infer- 
ences that  the  investment  company  under- 
stood perfectly  well  that  no  commission  was 
to  be  charged  against  it;  that  it  was  fully 
aware  of  an  intenUon  on  the  part  of  the 
Cieorgia  Company  and  Bamett  to  make  a 
«harge  against  the  borrower  for  their  serv- 
ices; that,  when  the  note  was  returned  to 
the  investment  company,  it  must,  under  all 
the  circumstances,  necessarily  have  known 
that  a  ctmimission  had  been  taken  from  the 
maker;  and  that,  without  prosecuting  any 
inquiry  as  to  the  amount  of  the  commission 
exacted,  but  choosing  rather  not  to  be  too 
well  informed  as  to  this  matter,  it  by  "silent 
acquiescence"  assented  to  Bamctt's  act  in 
appropriating  the  same.  In  other  words,  it 
is  fairly  inferable  from  the  evidence  submit- 
ted pro  and  con  that  there  was  a  tacit  un- 
derstanding between  the  investjnent  com- 
pany and  its  Georgia  agents  that  they 
should  undertake  in  its  behalf  to  effect  loans 
of  the  funds  which  it  advanced  to  them, 
looking  in  each  particular  instance  to  the 
borrower  alone  for  ccmipensation,  which  was 
to  be  realized  by  tiie  exaction  of  such  com- 
nitsions  as  he  might  be  willing  to  pay  under 
the  guise  of  a  written  agreement}  signed  lity 
him,  purporting  to  constitute  the  particular 
agent  of  the  company  with  whom  he  dealt 
his  agent  to  apply  for  and  negotiate  in  hia 
behalf  the  deeir«l  loan.  If  so,  such  pre- 
tended collateral  agreement  between  the 
lender's  agent  and  the  borrower  would  be  but 
a  thin  and  transparent  cloak,  ill  concealiug 
the  real  nature  of  the  transaction  it  was  in- 
tended to  shield. 

Before  concluding,  it  is  but  fair  to  point 
out  that  it  would  have  been  perfectly  legiti- 
mate and  proper  tor  the  plaintiff  to  meet  and 
overcome  the  defense  sought  to  be  established 
bv  introducing  evidence,  if  available,  to  show 
taat  the  inveetment  oompaoy,  although  not  it- 
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self  agreeing  to  pay  fts  Georgia  sgents  any- 
thing for  t^eir  services,  nevertheless  expressly 
Umitedtheirauthori^, inthematterof  exact- 
ing conunissions  from  borrowers,  to  reserving 
such  a  cmnmission  only  as,  added  to  the  stip- 
ulated interest  to  bs  paid  io  the  oompany,  if 
less  than  8  per  cent,  would  not  render  any 
particular  loan  usurious.  For  illustration, 
if  such  was  the  limited  authority  of  the 
Gteorgia  Company  and  Bamett,  they  could 
not,  without  violating  their  duty  to  their 
principal,  have  charged  the  defendant  a  com- 
mission amounting  to  more  than  1  per  cent 
per  annum,  for  the  interest  which  she  agreed 
to  pay  on  the  loan  was  at  the  yearly  rate  of 
7  per  cent;  and  it  follows  that  if,  without 
any  secret  understanding  with  or  connivance 
on  the  part  of  the  company,  they  proved 
themselves  to  be  faithless  to  their  trust,  it 
would  not  be  legally  bound  by  any  collateral 
agreement  made  between  them  and  the  de- 
fendant whereby  she  authorized  them  to  re- 
serve, as  compensation  for  their  alleged  serv- 
ices to  her,  the  large  emnmission  which  th^ 
exacted.  That  this  is  sound  reasoning  will, 
we  believe,  be  apparent,  when  erasidmd  in 
ctmnection  with  the  following  extract  taken 
from  the  opinion  filed  in  the  MoLean  Cose 
(page  807,  07  Ga.,  and  page  494,  25  S.  E.) : 
"it  is  a  homely  axiom  that  'it  takes  two  to 
make  a  contract.'  Therefore,  unless  a  bor- 
rower shows  afBrmatively  that  one  who 
loaned  his  money  at  tiie  highest  I^^l  rate 
assented  to  the  exaction  of  a  cmnmisston  1^ 
t^e  letter's  agent,  it  cannot  be  said  that  the 
lender  ever  understood  and  agreed  that  the 
collateral  agreement  between  his  agent  and 
the  borrower  should  be  considered  and  be- 
come a  part  of  the  contract  of  loan.  The 
borrower  has  no  right  to  assume  that  even  a 
general  agent  has  power  to  bind  his  princi- 
pal by  such  an  agreement ;  for,  the  same  be- 
ing ill^l  and  prohibited  1^  law,  the  borrow^ 
er  is  put  upon  immediate  notice  that  the 
agent  is  transcending  his  general  poirers, 
and  going  b^rond  the  legal  scope  of  his  agen- 
cy. Only  showing  that  the  agent  was  in 
fact  authorized  by  his  principal  to  reserve 
the  commission  con  the  borrower  claim  im- 
munity because  of  an  act  by  the  agent  which 
he  is  bound  by  law  to  know  was  illegal  and 
not  binding  upon  the  principal  unless  previ- 
ously authorized  or  subsequently  ratified  by 
the  latter.  It  is  not  enough  to  show  that 
the  agent  reserved  a  commission,  instead  of 
turning  over  the  entire  amount  of  the  princi- 
pal sum  which  he  underto(A  to  loan  in  behalf 
of  his  principal,  for  the  lender,  in  the  ab- 
sence of  information  as  to  the  true  state  of 
facts,  would  have  the  ri^ht  to  assume  that 
his  agent  would  prove  faithful  to  his  trust; 
and,  though  the  agent  be  a  general  one,  the 
lender  would  be  under  no  duty  of  anticipat- 
ing that  he  would  make  an  illegal  contract, 
and  consequently,  if  the  agent  actually  made 
audi  a  contract  without  the  knowledge  or 
consent  of  hla  principal,  tiie  latter  would  not 
be  bound  by  it.  .  .  .  What  we  wish  to 
be  understood  as  holding  Is  that,  unless  it  be 
shown  that  the  lender  had  knowledge  of  the 
illegal  agreement  between  the  I 
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fhe  agents  Uie  lav  will  not  imply  taj  Msent 
on  the  MTt  oS  Uie  lender  thereto,  Imt  will 
treat  him  as  authorizing  and  ratifying  a 
loan  on  the  terms  communicated  to  him  by 
the  agent,  and  expressed  in  the  instniments 
which  the  borrower  has  signed  as  setting 
forth  the  contract  made  by  him  with  the 
agent.  It  certainly  would  seem  that  if,  by 
executing  and  delivering  these  formal  in- 
strumento,  the  borrower  induced  the  lender 
to  honestly  part  with  his  money  in  oonsidera- 
tion  of  the  undertakings  on  the  part  of  the 
borrower  therein  set  fortfa,  the  latter  would 
be  estopped  from  claiming  that  such  was  not 
the  real  contract  assented  to  by  the  lender." 
In  the  present  case  it  would  seem  that  in  the 
court  below  the  plaintiff  stood  squarely  upon 
the  contenUon  that  Bamett  was  in  no  sense 
the  agent  of  the  investment  company,  but 
acted  solely  in  behalf  of  the  defendant,  as 
evidenced  ay  her  written  aj^IicaUtm  for  the 
loan.  At  any  rate,  it  is  certainly  true  that 
the  plaintiff  did  not  offer  any  evidence  tend- 
ing to  show  tiiat  the  authority  of  Bamett  in 
the  matter  of  charging  commissions  from 
borrowers  was  in  any  wise  limited  by  the 
company ;  and  consequently  the  record  before 
ua  contains  no  hint  or  suggestion  that,  in  re- 
serving  the  large  oommission  exacted  of  the 
defen&nt,  Bamett  proved  bimeelf  to  be  a 
faithless  and  unsempulous  agent.  If  the 
plaintiff  desires  to  avail  herself  of  moh  a 
contention,  opportunity  to  do  ao  will  be  af- 
forded  her  by  the  judgment  we  now  render, 
for  we  feel  constrained  to  order  another 
hearing  on  the  ground  that  the  trial  judge 
erred  in  not  submitting  the  case  to  the  jury. 
Jitdgmont  revermd. 

All  the  Justices  eononr. 


O.  H.  MnXER  9t  ah,  Plffa.  In  Brr^ 

V. 

F.  B.  PKEEUAN,  Admr.,  etc.,  of  G.  S.  Free- 
man, Deceased. 

(Ill  Ga.  664.) 

*1.  Wliere  m  pmrtBersklp  kas  becM 
fuilr  Isaaclied  and  Is  continuing,  one  of 
the  partners  cannot  maintain  agalnat  the 
otber  an  action  at  law  tor  damages  result- 
ing to  the  partnerahip  by  reason  of  the  de- 
fendant's tallore  to  perform  a  duty  Imposed 
apon  him  bj  a  altpulatlon  In  the  partner- 
ship agreement.  Tbla  Is  true,  although  the 
plalatlir  may  seek  to  recover  only  his  pro 
rata  share  of  the  damage,  and  although  at 
the  time  the  anit  Is  broDght  the  partnerahip 
may  owe  no  debts  to  third  peraous,  and  there 
may  be  no  other  debt  dae  by  either  party  to 
the  otber. 

1.  An  Mcountlngr  mar  be  hmA  in  eQnitr 
%r  OB«  partner  narnlnat  ike  otber, 
without  a  final  winding  up  and  dissolution, 

'Beadnotes  by  SiMUOKS,  Ch.  J. 


Non. — In  respect  to  the  statement  of  ac- 
counts between  partoera,  aee  note  to  Vanbeb- 
ber  V.  Flunkett  (Or.)  27  L.  R.  A.  on  page  820. 

As  to  the  rights  of  partners  inter  m  in  part- 
nerahip real  estate,  see  note  to  Torks  v.  Toser 
(Ulnn.)  28  L.  B.  A.  S0. 
51  L.  B.  A. 


In  a  case  where  the  partnership  has,  1^  tt*- 
agreement,  several  years  to  run,  and  where- 
the  partnership  articles  contemplate  a  settl*' 
meat  at  the  end  of  each  season. 

(August  7,  1900.) 

ERROB  to  the  Rome  C?ity  Court  to  review 
a  Judgment  in  favor  of  plaintiff  in  ao. 
action  brought  to  recover  damages  for  al- 
leged breadi  oi  «  partnership  eontraet»  Ba- 
vereed. 

The  facts  are  stated  in  the  opinion. 
Me$»r».  Doam  ft  Dean,  for  plaintiffs  1» 

error: 

An  action  at  law  cannot  be  maintained  faif 
one  partner  against  his  oopariner  to  recovar 
money  due  him  on  aeoount  ot  partnership- 
transactions. 

Bates,  Partn.  S  849;  Hills  v.  Bailejf,  27 
Vt  648;  WiOey  v.  Itennwr,  8  N.  M.  641,  46- 
l*ae.  1182;  Btakeh/  v.  BtnwOB,  M  Wis.  611, 
71  N.  W.  1052;  Btanberry  v.  OatteUy  55 
Iowa,  017.  8  N.  W.  478;  Elmer  v.  Ball.  I4S 
Pa.  345,  23  Atl.  071;  Knuohke  v.  Stefan,  8S- 
WiB.  373,  53  N.  W.  683;  £rtone  v.  Mattmgly^ 
14  Ky.  L.  Rep.  113,  19  S.  W.  402;  BovKxr  v. 
Stoughton,  119  III.  47.  9  N.  E.  208;  BarrU' 
V.  Harrie,  39  N.  H.  48;  Bums  v.  Nottinghamt. 
60  lU.  631;  Hidgway  v.  Orant,  17  111.  117; 
Prink  v.  Ayon,  4  III.  322;  17  Am.  &  Eng. 
Enc.  Law,  pp.  1254^1273;  Devore  v.  Wood- 
ruff, 1  N.  U.  143.  45  N.  W.  701. 

A  partner  cannot  sue  at  law  for  damagea- 
caused  by  bis  uopartner's  misconduct. 

Lcher  v.  Dictx,  22  Misc.  624,  49  N.  Y. 
Supp.  1002;  HolUatet-  v.  Simoneon,  36  App. 
Div.  63,  55  N.  Y.  Supp.  372;  Lord  v.  Peabt,. 
41  Neb.  891,  60  N.  W.  363. 

A  partner  to  whom  is  left  tha  manage- 
ment of  the  bnsiness  is  not  liable  for  honest 
errors  in  judgment;  nor  fora  failure  to  talce- 
the  ubnost  precaution. 

Exchange  Bank  v.  Gardner,  104  Iowa,  176,. 
73  N.  W.  591. 

Until  a  settlement  of  partnership  affairs,, 
a  partner  who  Is  in  arrears  in  the  partner- 
ship accounts  is  the  debtor  of  the  firm,  not 
of  a  cc^Hutner  who  has  paid  the  partnership' 
debts. 

Blakcly  t.  Bmook,  06  Wis.  611,  71  N.  W. 
1052;  Pendleton  v.  Beyer,  94  Wis.  81,  68  N.. 
W.  415:  Bates,  Partn.  %  S49,  and  note. 

Mr.  C.  H.  FeafherstoBt  for  defendant  ill' 

error : 

To  the  rule  that  one  partner  cannot  sue 
anotlier  at  law  there  are  well-settled  excep- 
tions, within  which  this  caee  falls,  and  tbe- 
rule  generally  has  been  much  relaxed. 

Parsons,  Partn.  '277. 

Bnch  a  suit  may  be  brought  for  breach  of 
any  distinct  agreement  in  partnership  ar- 
tides,  where  the  damages  do  not  involve  the 
whole  partnership  affairs,  or  can  be  ascer- 
tained without  the  settlement  of  intricate- 
partnership  accounts. 

Parsons,  Partn.  '276;  Story,  Partn.  S  218. 

Or  where  the  items  of  a4M»unt  are  few  and: 
easily  setUed  1^  a  jury. 

Laley  V.  RosMn,  39  Misa  868, 77  Am.  Dee. 
679;  also  Townaend  v.  Ooetoegy  19  Wend. 
424,  32  Am.  Dec.  514,  516;  Duncan  v.  Lyomp. 
8  Johns.  Ch.  351,  S  Am.  I>e<V&l^^^I„ 
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But  the  rale  itself  never  prevailed  in  Geor- 
gia. Here  a  partner  oould  always  sue  at 
law  in  any  ease  that  he  oould  elsewhere  sne 
in  tquity. 

Pool  T.  Ptrdutf  44  Qa.  454;  Ooodfom  T. 
Cooleif,  1»  Qa.  m-,  iliUm-  t.  ^ndrss,  13  Qa. 

300. 

The  Millers  are  liable  to  Freeman  for  the 
damages  resulting  to  him  from  their  breach 
of  the  partnership  articles. 

Story,  Parto.  S  173;  Murphy  v.  CrafU,  13 
La.  Ann.  019.  71  Am.  Dec  61B. 

Kor  is  Freeman  bound  to  await  the  end  of 
this  ten  years'  term  before  deonaading  thiti 
indemnity. 

Rondeau  r,  Pedeedawe,  3  La.  610,  23  Am. 
Dec.  403. 

Mtstn.  Wright  4s  Ewlac  also  for  de- 
fendant in  error. 

Slmmou,  Ch.  J.,  delivered  the  opinitm 
of  the  court: 

Suit  was  brought  in  the  dty  court  F. 
B.  Freeman,  as  administrator  with  the  will 
annexed  <^  O.  S.  Freeman,  against  Miller  & 
Son;  the  petitioner  ailing  that  a  contract 
had  been  entered  into  between  his  testator 
and  the  defendants,  which  was  in  substance 
as  follows:  Ptsintiff's  testator  had  leased 
to  the  defendants  a  certain  described  tract 
of  land  for  a  term  of  fifteen  years  from  Jan- 
uary 1,  1893.  Defendants  were  to  furnish 
during  1803  as  many  peach  trees  as  would 
be  required  to  plant  the  land  leased,  and  aIf>o 
to  furnish  trees  to  r^lant  whenever  neceo- 
aa>7  dnring^  the  first  three  years  M  the  lease. 
Pluntifrs  testator  was  to  cuIUvate,  prune, 
pick,  and  pack  the  fruit  as  directed  by  the 
defendants;  the  same  to  be  cultivated  during 
the  first  three  years  in  a  designated  way. 
After  the  expiration  of  the  three  years  the 
orchard  was  to  be  cared  for  according  to  the 
terms  prescribed  in  the  contract.  The  de- 
fendants were  to  attend  to  the  procuring  of 
packages  necessary  to  ship  the  fruit,  and 
were  to  have  full  control  of  the  shipping  and 
selling  of  the  fruit.  After  three  years  sll 
expenses  necessary  to  a  proper  carrying  on 
of  the  business  were  to  be  borne  equally  by 
each  party.  The  net  profits  derived  from 
the  sale  of  the  fruit  were  to  be  equally  di- 
vided between  tlie  plaintiff's  testator  and  the 
defendants.  It  was  distinctly  stipulateil 
that  all  of  the  conditions  in  the  contract 
were  to  be  binding  upon  the  heirs,  executors, 
and  assigns  of  the  parties.  The  petition 
further  alleged  that  since  the  death  of  the 
plaintiff's  testator  the  defendants  have,  in 
their  dealing  with  the  petitioner,  treated  the 
contract  as  binding  and  obligatory;  that  in 
1808  defeudante  failed  to  procure  the  pack- 
ages necessary  to  ship  the  fruit  in  sufficient 
time  to  properly  and  seasonably  ship  and 
market  the  sauie,  and  thereby  petitioner  was 
damaged  in  amounts  which  are  set  forth  in 
detail  in  the  petition,  a|^^ting  the  sum 
of  $2,306.10,  for  which  sum,  wi^  Interest, 
petitioner  prays  judgment.  By  an  amend- 
ment to  the  petiti<m  it  was  alleged  that  one 
inducement  whi<dk  moved  the  plaintiff's  tes* 
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tator  to  enter  into  the  oontraot  was  that  the 
defendants  wtt«  experienced  fruit  shippers, 
and  plaintiff,  under  the  contract,  relied 
upon  them  to  procure  the  necessary  packages 
to  ship  and  market  the  fruit;  that  there  ia 
nothing  due  and  unaccounted  for  between 
the  plaintiff  and  defendants  on  the  contract, 
except  the  matter  set  forth  in  the  petition; 
that  the  parties  to  the  contract  interpreted 
the  some  as  providing  for  a  division  of  the 
profits  at  the  end  of  each  season,  and  hav« 
so  acted ;  that  there  are  no  debts  due  by  the 
parties  to  the  contract  to  others  in  connec- 
tion with  the  business  with  which  the  con- 
tract deals,  and  there  is  no  debt  due  by  ei- 
ther one  of  the  parties  to  the  other,  except 
the  claim  set  forth  in  the  petition.  To  this 
petition  the  defendants  demurred.  Tha 
court  overraled  the  donurrer,  and  the  de- 
fendants excepted. 

There  were  but  two  questions  argued  by 
counsel  for  plaintiff  in  error:  First,  can 
one  partner  maintain  an  action  against  his 
copartner  in  a  court  havii^  no  equity  juris- 
diction? And,  second,  the  tiUe  to  the  prop- 
erty alleged  to  have  been  damaged  being  in 
the  partnership,  ought  not  the  action  to  have 
been  bro\tght  in  the  name  of  the  partner- 
ship? Ko  question  was  raised  here  as  to 
whether  the  contract  between  the  partiea 
constituted  them  partners.  See,  however,, 
in  this  connection,  the  case  of  Oray  BroM.  v« 
BUuingame,  UO  6a.  343,  36  8.  E.  663. 

Treating  tiie  contract  as  one  of  partner- 
ship, wB  think  that  the  present  action  was 
not  maintainable  at  law,  and  that  the  judge 
erred  in  overruling  the  demurrer  to  the  pe- 
tition. The  ease  fell  within  the  recognized 
rule  t^at  one  partner  cannot,  before  a  final 
winding  up  of  a  partnership,  maintain 
against  his  copartner  an  action  at  law  based 
upon  partnership  transactions.  This  rule 
has  but  few  exceptions;  most  of  the  so-called 
exceptions  being  apparent  only,  and  not 
real.  After  the  partnership  is  practically 
at  an  endj  whether  it  be  a  single  venture 
or  otherwise,  the  rule  cannot  apply,  for  the 
parties  are  no  longer  partners.  So  an  ac- 
tion may  be  maintained  for  the  breach  of 
an  agreement  to  enter  Into  a  partnership,  or 
of  an  agreement  to  eontributo  to  tiie  capital 
Btock,  qr  in  any  other  way  assist  in  launch- 
ing the  partnership.  And,  where  the  basia 
of  Uie  suit  is  a  matter  not  connected  with 
the  partnership  affairs,  the  rule,  of  oours^ 
cannot  apply.  The  present  suit  is,  however, 
not  like  those  just  mentioned.  It  falls 
within  the  general  rule  against  suite  be- 
tween partners,  and  oannot  be  maintained 
unless  it  is  within  the  exception  to  that  rule 
which  is  thus  stated  by  Judge  Story : 
"Wherever  there  is  an  express  stipulation  ia 
the  partnership  articles,  which  is  violated 
by  any  partner,  an  action  at  law,  either  as- 
sumpsit oY  covenant,  as  the  case  may  re- 
quire, will  ordinarily  lie  to  recover  damagea 
for  the  breach  thereof."  Story,  Partn.  7th 
ed.  S  21S.    While  this  statement  of  the  ex- 
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ing  to  determine  whether  this  case  is  witiiin 
it,  it  should  be  oonstmed  with  reference  to 
other  authoritiee,  and  to  the  cases  apon 
which  it  is  baaed.  A  isreful  coneideraUon 
of  the  statement,  and  of  the  authorities  cited 
to  sustain  it^  will  show  that  the  oaoei  fall- 
ing within  this  exceptitu  are  of  three  dass- 
es:  (1)  Those  in  which  the  partnership  is 
inchoate  and  has  never  been  launched;  (2) 
those  in  which  the  partnership  ia  at  an  end; 
and  (3)  those  in  which  tae  stipulation 
which  is  violated,  and  for  the  brea<^  of 
which  the  action  is  brought,  is  one  between 
the  parsers  individually,  and  "the  damages 
resulting  from  whi<di  belong  exclnsiTely  to 
the  other  partner,  and  can  be  asaessed  with- 
out an  accounting."  See  2  Bates,  Partn.  S 
680.  The  statement  of  the  exception  in  Par- 
sons, Partn.  4th  ed.  p.  268,  S  191,  that, 
"whenerver  there  has  been  any  breach  of  an 
express  stipulation  between  persons  who  are 
partners,  an  action  for  damages  will  be  sus- 
tainable^ unless  the  breach  or  the  stipulation 
itself,  or  both,  are  such  that  they  involve 
the  whole  partnership  business  and  ac- 
oounts,  and  the  damages  can  be  determined 
only  by  first  settling  those  aooouuta,"  is 
mure  carefully  worded;  and  the  instance 
given  as  an  illuatratitm  is  where  "one  part- 
ner  agrees  to  pay  another  a  certain  salary 
or  commission,  «*  other  compensation  for 
his  services,  over  and  above  his  share  of  the 
profits,  and  independently  of  them."  Tliis 
is  not  in  any  sense  inconsistent  with  the  doc- 
trine laid  down  in  the  case  of  Hill  v.  Partner, 
60  Wis.  130,  14  N.  W.  23,  in  whidi  it  was 
Baid :  "The  test  seems  to  be  that  if  the  dam- 
ages resulting  from  a  breach  of  a  covenant 
«r  stipulation  in  the  partnership  agreement 
by  one  partner  belong  exclusively  to  the 
other  partner,  and  can  be  assessed  without 
taking  an  account  of  the  partnership  busi- 
ness, covenant  or  assumpsit  may  be  main- 
tained by  the  injured  partner  against  the 
other  for  such  damages." 

Among  the  cases  cited  to  sustain  t^e  judge 
in  oYerriiling  the  demurrer  in  the  present 
case  are  several  in  which  the  stipulation  vio- 
lated was  between  the  partners  individually, 
and  not  for  the  benefit  of  the  partnership. 
Such  cases  are  not  in  conflict  with  what  is 
here  laid  down.  Others  of  those  cases  arc 
suits  for  a  wrongful  dissolution,  or  cases  in 
which  the  partnership  was  never  launched. 
With  most  of  l^em  the  only  fault  is  that,  in 
ruling  properly  the  particular  cases,  broad 
statements,  made  in  reference,  not  to  the 
cases  decided,  but  to  partnership  cases  gen- 
erally, are  not  always  guarded  and  restricted 
with  sufficient  care.  So  far  as  we  can  find, 
«very  case  worthy  of  note  in  which  this 
poiut  is  expressly  decided  seems  to  be  an  au- 
thority against  the  ruling  of  the  court  be- 
low in  the  present  case.  In  9  196,  Collyer, 
Partn.  6th  ed.,  it  is  said  that  the  right  of 
-one  partner  to  maintain  an  action  at  law 
against  his  copartner  for  the  breach  of  a 
stipulation  in  the  partnership  agreement, 
during  the  existence  of  the  partnership,  does 
not  extend  to  cases  "where  the  dami^ces  to 
■fil  L.  B.  A. 


be  reoorared  are  of  necessity  payable  out  oC, 
or  when  recovered  payable  into,  the  partner- 
ship fund."  Mr.  Wood,  in  his  notes  to  the 
text  just  cited,  states  the  te»b  as  follows: 
"An  action  (or  damages  for  the  to-each  of  an 
express  agreement  entered  into  by  one  part- 
ner with  another  will  lie  if  the  damages, 
when  reoorered,  will  belong  to  the  plaintiff 
alone.'*  In  Qow,  Putn.  34  ed.  pp.  71,  72» 
et  $eq.,  the  first  statement  of  the  right  to 
sue  for  th6  breach  of  a  partnership  agree- 
ment is  as  broad  as  that  of  Judge  Story, 
which  it  ia  cited  to  sustain.  Every  single 
instance  given  to  illustrate  it  is,  however,  in 
perfect  accord  with  tiiose  authorities  which 
limit  Uie  right  to  sue  at  law  during  the  con- 
tinuance of  the  partnership  to  those  oases  in 
wliich  the  stipulation  is  between  the  part- 
ners personally,  and  not  fw  the  benrat  of 
the  partnership,  or  between  it  and  one  or 
more  of  its  members.  After  mentioning 
cases  where  the  breach  is  of  an  agreemeni 
to  advance  money  to  launch  th»  partnership, 
and  of  an  agreement,  not  for  the  benefit  of 
the  partnership,  but  between  tiie  partners 
personally,  ana  of  an  agreement  to  aeeonnt, 
it  is  said:  'Where  a  penalty  ia  reserved  in 
case  of  breach  of  a  partnership  agreement, 
one  partner  can  recover  on  the  covenant 
against  his  copartner;  and  if  it  is  stipulated 
in  the  articles  of  partnership  that  one  of 
several  partners  sliall  sue  for  the  penalty 
agreed  on,  and  divide  the  amount  between 
his  copartners  who  have  not  committed  a 
breach  of  the  articles,  such  agreement  will 
be  binding,  although  tiie  party  appointed  to 
sue,  if  he  incurred  the  poialty,  could  not 
sue  himself.  .  .  .  The  same  rule  applies 
to  every  other  q>eoies  of  lawful  oovenant  by 
whioh  partners  reciprocally  and  severally 
bind  themselves  inter  m  to  the  performance 
of  any  particular  act  or  thing."  In  2  Lind- 
ley,  Partn.  (Rapalje's  ed.  p.  466),  it  ispoint- 
edly  stated  that,  before  the  English  judica- 
ture acts  of  1873  and  1875,  "no  action  at  law 
could  be  brought  by  one  partner  against  an- 
other for  the  recovery  of  money  or  property 
payable  to  the  firm,  as  distingui^ed  from 
the  partner  suing.  .  .  .  An  agreement 
by  each  partner  with  his  copartners  might, 
indeed,  be  framed  so  as  to  enable  one  to  be 
sued  by  the  others,  if  care  was  taken  to  ex- 
clude the  partner  sued  from  all  diare  in 
what  was  sought  to  be  recovered  from  him, 
and  to  exclude  the  partner  suing  from  all  ob- 
ligation to  contribute  to  his  own  payment; 
but  an  agreement  drawn  ao  as  to  acoomi^ish 
both  these  objects  was  not  generally  conve- 
nient." Again,  in  the  same  work  (p.  662), 
it  is  said:  "An  action  (or  damages  for  the 
breach  of  an  express  agreement  entered  into 
by  one  partner  with  another  would  lie  if  the 
damages, whcnrecoverod,woiild  havebelonged 
to  the  plaintiff  alone."  With  this  the  other 
authorities  are  in  accord.  "An  action .  at 
law  will  lie  for  a  premature  dissolution  in 
violation  of  the  partoership  agreement;  but, 
to  sustain  such  an  action,  we  claim  must  be, 
not  for  the  recovery  of  any  share  of  profits 
or  agreed  compensation  due  him  from  the 
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firm,  but  for  ths  wrong  done  him  personally, 
■as  distioguiBhed  from  a  breach  of  duty  ow- 
ing to  the  firm.  This  rule  applies  to  the 
violaUon  of  all  other  stipulations  in  the  art- 
icles, the  damages  resulting  from  wMoh  be- 
long exclusive);  to  the  ot£er  partner,  and 
caji  be  assessed  without  aji  accounting,"  17 
Am.  k  Eng.  £nc.  Law,  lat  ed.  p.  1264. 
"Partners  can,  by  agreement,  separate  any 
part  of  the  buainess  from  the  general  rule  of 
partnership,  and  make  a  separate  and  indi- 
vidual obligation  of  it,  as  between  each 
other;  and  in  such  case  the  liability  can  be 
enforced  at  law,  independent  of  the  state  of 
the  partnership  accounts.  But  the  real  test 
is  not  Bcdely  wnether  the  action  can  be  tried 
without  going  into  the  partnership  accounts, 
Imt  whether  the  defendant  baa  bound  him- 
self personally  to  the  plaintiff.'*  2  Ba^s, 
Partn.  S  878.  See  also  Rjfder  r.  WUoow, 
103  MasB.  24,  29 ;  Wills  v.  Simmondt,  8  Hun, 
181);  atone  v.  Wcndover,  2  Mo.  App.  247; 
15  Euc.  PI.  k  Pr.  p.  1046. 

Where,  therefore,  the  stipulation  is  an 
jigreement  by  one  partner  individually  to  do 
something  for  the  benefit  of  the  other  indi- 
Tidually,  and  imposes  an  obligation  bindiog 
the  one  personally  to  the  other,  its  breach 
^ves  a  right  of  action  at  law,  if  the  damages 
«an  be  aaseBsed  wiUiout  an  inveaUgation  of 
the  partnership  accounts.  But  where  the 
etipi^ation  is  for  the  benefit  of  the  partner- 
ship, and  otmaequently  of  both  partners,  nei- 
ther partner  aloue  has  a  right,  the  partner- 
ship relation  existing,  to  sue  in  his  own 
name,  and  at  law,  for  the  damages  arising 
from  its  breadi.  There  wae  in  the  present 
•case  DO  covenant  to  furnish  crates,  but 
merely  an  agreed  distribution  of  partner- 
ship duties,  by  which  the  duty  of  securing 
«rates  was  put  upon  the  defendants,  while 
the  cost  of  the  crates  was  to  be  defrayed  by 
the  partnership.  The  defendants  did  not 
agree  to  (xaitribttto  the  crates,  but  merely  to 
see  tliat  orates  were  procured.  The  crates 
were  to  be  used,  not  by  the  plaintifT,  but  by 
tiie  partnership;  and  tiie  right  to  the  profits 
was  in  the  partnership,  and  not  solely  in  the 
plaintiff.  The  damage  arising  from  the 
breach  was  to  the  partnership,  and  the  plain- 
tiff was  not  damaged  at  all,  except  by  tiio 
reduction  of  the  amount  he  ^ould  receive 
of  the  partnership  profits.  Had  there  been 
losses,  he  would  have  been  damaged  only  by 
having  to  contribute  more  to  the  payment  of 
such  losses.  While  the  damage  arising  from 
the  breach  of  the  defendant's  agreement  was 
to  the  partnership,  one  cannot  sue  himself, 
or  be  in  the  same  action  party  plaintiff  and 
■defendant,  and  therefore  tlw  partnership 
«ould  not  maintain  a  suit  against  the  de- 
fendants. FurUter,  the  oompemation  owed 
to  the  partnenditp  by  ttie  defendants  for 
their  brnch  of  duty  was  a  partnership  as- 
set,  and  one  partner  oould  not  collect  and 
kmp  it  2  Bate^  Partn.  fi  849.  These  rules 
— uat  a  parteershlp  cannot  sue  one  of  its 
members,  and  that  one  partner  cannot  re- 
•eover  from  his  copartner  an  amount  doe  the 
putnership — are  universally  rseognized, 
Jl  L.  R.  A. 


and  the  plaintiff  sought  to  evade  them  by  su- 
ing for  only  Ms  pro  rata  share  of  the  amount 
due  the  partnership.  This  cannot  be  done. 
See  Id.  8  lUlS.  "One  partner  cannot  recover 
his  share  of  a  debt  due  to  the  partnership  in 
an  action  at  law  prosecuted  in  his  own  name 
alone  a^rainst  the  debtor."  Vinal  v.  Weit 
Virginia  Oil  d  Oil  Land  Co.  110  U.  S.  215,  28 
L.  ed.  124,  4  Sup.  Ct  Kep.  4.  And  a  suit 
against  one  of  the  partners  does  not  in  this 
particular  differ  trom  a  suit  against  a  stran- 
ger. While  the  partnership  cimUnues, 
whatever  sum  is  due  from  the  defendants  on 
account  of  their  breach  of  the  partnership 
agreement  is  due  to  the  partnership,  and  not 
to  the  plaintiff  alone,  and  must  be  considered 
as  partnership  assets.  "So  long  as  the  com- 
munity relation  subsists,  neither  party  has 
a  remedy  at  law  in  respect  to  the  joint  jw- 
sete.''  Hunt  v.  Morris,  44  Miss.  314.  And 
the  plaintiff,  therefore,  ought  not  to  be  per- 
mitted to  maintain  the  present  action.  Un- 
til after  a  dissolutim  or  termination  of  the 
partnership  agreement,  he  cannot  maintain 
such  an  action  at  law;  and  the  judge  should 
have  sustained  the  demurrer  to  the  plain- 
tiff's petition,  as  it  showed  that  the  partner- 
ship relation  still  continued.  While  it  ap- 
peared that,  further  than  the  claim  made  in 
the  present  suit,  neither  partner  owed  any- 
thing to  the  other,  and  that  the  partnership 
owed  no  debts  to  third  persons,  it  did  not  ap- 
pear that  debts  were  not  due  to  the  partner- 
ship, or  that  there  were  no  funds  on  hand,  or 
that  the  profits  already  collected  had  been 
equally  divided.  And,  even  had  all  those 
things  appeared,  there  may  have  been  part- 
nership transactions  the  next  day,  as  a  re- 
sult of  which  the  partnership  may  have  be- 
come indebted  to  third  parties,  and  other 
such  transactions  may  oocur  at  any  time. 
One  partner  should  not  be  oompelled  to  make 
payment  to  the  other,  to  settle  a  partiwrship 
matter,  when  the  partnership  assets  may  be 
used  for  that  purpose.  The  liabili^  of  one 
partner  to  the  other  is  for  such  sum  only  as 
will  settle  all  cross  claims,  and  this  is  usu- 
ally best  ascertained  by  an  accounting.  See 
Abbott,  Trial  Ev.  2d  ed.  p.  281.  Evm 
tliough  tiie  defendants  in  the  present  caso 
are  liable  to  acoount  for  their  failure  to 
properly  provide  crates,  and  for  the  result- 
ing damages,  their  share  of  the  undivided 
profits  may  be  greater  than  his  liability,  and 
they  may  be  in  fact  creditors  of  the  partner* 
ship.  If  this  be  tru^  they  should  not  be 
compelled  to  sulnnit  to  a  judgment,  when 
th^  can  then  recover  of  the  partnership 
more  than  enough  to  the  judgment. 
And  certainly  if  the  business  is  conthiulng, 
and  the  partoership  likely  to  become  indebt* 
ed  to  third  persons,  it  would  not  be  proper 
to  allow  such  a  suit  as  the  present  one.  Tbm 
reason  given  In  Story,  Eq.  Jur.  B  664,  why  a 
s(HnewluLt  different  action  between  partners 
cannot  be  mantained,  will,  with  little 
change,  apply  to  the  present  case.  It  is  im- 
possible, during  the  continuance  of  the  part- 
nership, without  talcing  a  general  aocpunt* 
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to  sa^  that  any  one  partner  ii,  on  the  whole, 
a  debtor  of  the  firm  to  auch  an  amount. 
And,  if  he  ia,  bow,  in  point  of  technical  pro- 
priety, can  a  remedy  be  inatituted  against 
him  by  the  other  partner  alone,  aa  oontimdis- 
tinguiehed  from  the  partnership?  Bee  2 
Bates,  Partn.  8  849,  where  it  is  said:  "Even 
if  there  are  no  debto,  yet  oollections  mnst  be 
received  unequally  by  the  partners.  The 
mutual  balances  are  therefore  conatantly 
fluctuating  quantities,  and  a  judgment  on 
any  one  item  would  settle  nothing,  and,  if 
allowed,  would  produce  a  multiplicity  of 
suits." 

We  think,  for  theae  reaaona,  that  the  pres- 
ent case  is  one  in  which  an  action  at  law 
cannot  be  maintained  by  the  plaintiff  during 
the  continuance  of  the  partnership  relation. 
The  amount  of  the  assets  and  proflta  can 
be  beat  determined  by  an  equitable  account- 
ing, in  which  all  differences  may  be  adjusted. 
It  ia  urged  at  an  fibjectitm  to  foreiDg  the 
plaintiff  to  udc  an  accounting  that  It  would 
be  a  hardship  to  force  a  dissolution  of  a  part- 
nership which  is  designed  to  continue  for 
several  years  longer.  We  think  that  this 
objection  is  untenable,  for  two  reasons:  In 
the  first  plaoe,  while  equity  jurisdiction  is 
extended  to  cases  where  the  law  does  not 
afford  a  full  or  adequate  lemedy,  a  court  of 
law  cannot  take  oognizanoe  of  cases  not 
otherwise  within  its  jurisdiction  solely  be- 
cause equitable  relief  can  be  obtained  only 
on  conditiona  which  aeem  unreasonable  or 
oppressive.  In  the  aecond  place,  the  rule 
laid  down  by  the  older  text  writera,  and  in  a 
few  of  the  older  cases,  that  an  aoeounting 
cannot  be  had  in  a  oourt  ot  equity  unless 
there  be  a  prayer  for  a  disaoluUon,  is  now 
no  means  recognized  as  api^ying  to  all  cases. 
There  are  now  many  well-reoognized  excep- 
tiona.  "It  was  formerly  conaidered  that  no 
account  betweoi  partners  could  be  taken  in 
equity,  aave  with  a  view  to  a  diaaolution;  and 
a  bill  praying  an  account,  but  not  a  dissolu- 
tion, haa  be^  held  bad  on  demurrer.  But 
this  rule  haa  been  gradually  relaxed;  for  it 
has  been  felt  that  more  injustice  frequently 
arose  fi-om  the  refusal  of  the  court  to  do  lesa 
tliau  complete  justice,  than  could  have  arisen 
from  interfering  to  no  greater  extent  than 
was  deaired  by  the  auitor  aggrieved."  2 
Lindley,  Partn.  Bapalje's  ed.  p.  404. 
"Whether  one  partner  is  entitled  to  the 
remedy  of  an  accounting  ae  against  his  co- 
partners, without  praying  for  a  dissolution 
of  the  copartnerehip  and  a  winding-up  of  the 
business,  is^  so  far  as  text-boc^  are  to  be 
believed,  very  doubtful;  but  a  careful  ex- 
amination of  the  voluminous  authorities  ex- 
tant upon  the  auhject  would  seem  to  leave 
no  doubt  whatever  that  the  action  ia  a  prop- 
er one,  and  can  be  maintained,  not  only  dur- 
ing the  existence  of  a  partnership,  but  for 
the  very  purpose  of  settling  questions  in  or- 
der to  avoid  a  dissolution.  ,  .  .  And 
not  only  is  any  such  rule  [that  an  accouat- 
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ing  cannot  be  had  without  a  prayer  for  a. 
dissolution]  manifestly  oppressive  in  prin- 
ciple, since  a  partner  is  surely  entitled  to  th» 
benefit  of  the  articles  dnring  tiie  exiateoee 
of  the  partnerahip,  and  not  upon  diaaolnUak- 
alone,  out  it  is  manifestly  aosurd,  since  it- 
implies  that  the  court  will  dinniss  a  bill 
because  it  lacks  a  ^yer  which  the  court 
haa  no  power  whatever  to  enforce  by  its  de- 
cree, should  the  parties  aee  fit  to  disregard 
it  after  judgment.  .  .  .  There  is  Itttlo 
doubt,  or  none,  that  the  rule  should  be  takes 
from  our  text/books,  or  at  leaat  to  be  ap- 
plied to  such  cases  only  as  are  brought  for  a 
receiver  and  for  interim  management.'^ 
Tracy  Gould,  in  an  artlele  In  the  Albany  Law 
Journal  for  February  28,  1880,  vol.  21,  p. 
ICS.  Among  Uie  "more  common  eases  where- 
a  partial  accounting,  or  an  accounting  with- 
out dissolution,  may  be  had,"  are  thoae  iik> 
which  there  ia  an  agreement  for  settlementa- 
periodically.  2  Bates,  Partn.  |  Oil.  See  al- 
so Story,  Eq.  Jur.  }S  368,  671.  The  partner- 
ship now  under  consideration  was  auch  that 
there  should  be  an  annual  loss  or  an  annual 
profit,  and  that  there  should  be  annually  Sk 
considerable  period  of  time  when  but  UtUsr 
partnership  business  oould  be  done.  Tbm- 
contract  did  not  in  terms  provide  for  an  bbp 
nual  accounting  and  settlement  between  th» 
parties,  but  this  was  evidently  their  inten- 
tion; and  the  allegations  of  the  petition  are- 
dear  and  distinct  that  the  partnership  arti- 
cles were  so  interpreted  by  the  partners,  and 
that  in  the  past  they  have  acted  on  this  in- 
terpretation. The  actual  construction  thua- 
put  upon  the  artidee  by  the  partners  should 
be  adopted  as  the  proper  interpretation  of 
them.  Story,  Partn.  7th  ed.  S  191.  Tha- 
present  seems,  therefor^  to  be  just  such  a 
case  as  should  be  excepted  from  tiie  rule  that 
an  accounting  cannot  be  had  without  a  dis- 
solution. An  accounting  would  determine 
the  state  of  the  partnerahip  accounts  at  the 
time  when  an  accounting  was  contemplated 
by  the  agreement,  and  it  would  make  no  dif- 
ference tiiat  accounts  might  be  changing  be- 
tween the  time  of  Aling  &e  petition  and  the 
time  the  decree  is  made.  Acoording  to  their 
agreement,  the  partners  were  entitled  to  an. 
accounting  at  a  certain  time,  and  transac- 
tions occurring  subsequently  to  that  time 
could  be  accounted  for  on  the  next  annual 
aettlranent.  Then,  too,  the  fact  that  at  the 
end  of  the  season  there  is  but  little  partner- 
ship buuness  to  be  done  renders  this  a  ease- 
in  which  an  accounting  without  dissolution 
would  be  free  from  practically  all  the  objec- 
tions urged  in  favor  of  the  old  rule  against' 
it, — a  rule  which,  "though  true  in  some- 
cases,  and  to  a  certain  extent,  haa  been  sup- 
poued  to  be  more  generally  applicable  than  it. 
ia  upon  authority,  or  ought  to  be  upon  prin- 
ciple," as  was  said  by  Lord  Cottenham  ioi 
Walltfforth  v.  Holt,  4  Myl.  &  C.  619. 
Judgment  reverted. 

All  the  Justices  ooneur. 
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STATE  of  MiBMUri,  Retpt^ 
Adolph  KODAT,  Appfc. 

<  Mo.  ) 

'1.  Am  Bsaanlt  witlk  a  deadlr  w«apoM 
with  Intent  to  kill  la  sufflclently  proved 
bj  «vidence  that  defendant,  after  some  con- 
trovers;,  bad  made  *  threat  tgtinat  the  proae- 
cutlng  witness  and  fired  a  pistol  after  ber, 
Mndlnx  a  ball  thromb  ber  dotblng. 

:a.  A  divorce  vmtod  after  tke  com- 
Bklaalon  of  a  orlme  bj  the  husband  against 
a  third  person  will  not  make  the  former  wife 
a  competent  witness  against  blm  respecting 
meb  crime  or  coQTemtloni  wltb  the  bmband 
during  marriage. 

(MoTBiDbn  U,  190a> 

APPEAIi  by  defendant  from  a  judgment 
of  the  Circuit  Conrt  for  the  City  of  St. 
Xiouis  convicting  bim  of  assault  with  intent 
to  kill.  Reversed. 

The  facts  are  stated  in  the  opinion. 
Uetsrt.  Biahop  ft  Bolllna  for  appellant, 
ifcfsrs.  Edward  C*  Crow,  Attorney  Oen- 
•«rai,  and  Sui  B.  JaJfvlea,  tor  reapondent : 
The  divorce  of  a  wife  from  her  buaband 
annnla  the  marriage,  and  places  her  in  the 
aame  situatitm,  so  far  as  her  competency 
.as  a  witness  is  conceroed^  that  she  was  in 
prior  to  the  marriage. 

White  V.  State,  40  Tex.  Crim.  Hep.  366, 
50  S.  W.  Zoc.  cit.  708;  Toovej/  v.  Battier, 
69  Mo.  App.  470. 

Oaxtt,  F.  J.,  delivered  the  oplnicm  of  the 

.court: 

The  defendant  was  indicted  in  the  circuit 
court  of  the  city  of  St.  Louis,  duly  ar- 
raigned, tried,  and  convicted  of  an  assault 
■vriui  intent  to  kill  Mrs.  Josephine  Kretsch, 
-«n  or  about  the  22d  day  of  October,  1899, 
in  tiie  city  of  St.  Louis.  The  indictment 
was  in  the  ordinary  form,  and  amply  suffi- 
dent.  "So  error  has  been  discovered  in  the 
record  proper,  and  none  pointed  out  by  the 
defendant.  Indeed,  he  has  no  counsel  in 
this  court.  The  instructions  were  such  aa 
have  been  approved  again  and  again  by  this 
court.  In  the  motion  for  new  trial  we  note 
that  complaint  is  made  of  the  refusal  of 
certain  instructions  prayed  by  defendant. 
No  such  instructions  have  been  incorporated 
in  the  bill  of  exceptions,  and.  as  a  matter 
-of  course,  the  propriety  of  refusing  them  is 
not  before  us.  l^e  evidence  fairly  estab- 
lishes the  following  facts:  The  defendant 
and  his  wife  bad  separated;  she  living  at 
Ko.  1921  South  Broadway,  St.  Louis,  and 
he  at  a  place  several  blodca  distant.  She 
was  living  in  the  same  house  with  one  

Note. — For  husband  or  wife  as  witness 
against  the  other,  see  the  earlier  cases  In  this 
•eries.  of  People  v.  Quanstrom  (IMeb.)  17  L.  R. 
A.  723,  and  Frankentbal  V.  Solomonson  (Wash.) 
44  Ii.  R.  A.  811. 

Aa  witneM  In  action  tar  wife's  libel  or  slan- 
der, sea  note  to  Morgan  t.  Kennedy  (Ulnn.) 

40  I<.  B.  A.  on  page  fi29. 
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Stussel,  the  father  of  her  illc^timate  child. 
This  child  was  five  months  old  when  she 
married  Uie  defendant.  In  November  fol- 
lowing the  commission  of  the  crime  with 
which  defendant  is  charged,  and  before  the 
trial,  she  procured  a  divorce  from  the  de- 
fendant and  married  Stussel.  On  the  even- 
ing of  October  22d  the  prosecuting  witness, 
Josephine  Kretsch,  was  at  the  house  of  Mrs. 
Kodat^  making  her  a  visit.  They  were  sit- 
ting outside  i»  the  house  when  the  defend- 
ant came  up  and  called  out  to  his  wife, 
"Hello,  whore  I  I  want  my  furniture,"  to 
which  the  wife  replied,  'Tfou  can't  have  any 
furniture  until  after  the  divorce  case."  The 
child,  who  was  then  eighteen  months  old, 
was  with  its  mother,  and  he  kicked  the 
child,  and  called  it  a  bastard  and  a  son  of 
a  bitch.  Upon  this  Mrs.  Kodat  called  u^on 
her  husband  to  fight  her,  and  not  the  child, 
and  she  took  hold  of  him  and  kicked  him. 
Mrs.  Kretsch  in  the  meantime  had  told  the 
defendant  that  he  ought  to  be  ashamed  of 
himself,  and  one  John  Eolup,  the  landlord 
of  the  place,  ordered  defendant  to  leave  the 
premises.  The  defendant  said:  "I'll  fix 
you.  I  don't  know  whether  you  will  be 
living  to-morrow  ntght,  yet/' — and  went 
away,  and  in  about  fifteen  minutes  returned 
with  a  pistol  in  his  hand.  Mrs.  Kretsch 
then  told  Mrs.  Kodat  that  she  was  afraid 
and  wished  to  go  home;  but  Mrs.  Kodat, 
seeing  the  pistol  in  the  defendant's  hand, 
told  her  to  go  back,  and  they  both  began 
running  back  in  the  yard.  The  defent^nt 
fired  alter  them,  the  ball  passing  through 
Mrs.  Kr^sch's  dress.  This  la,  in  substance, 
the  stoiry  of  the  shooting,  and  the  circum- 
stances connected  with  it,  as  told  by  wit- 
nesses Josephine  Kretsch,  Mary  Stussel,  and 
John  Holup;  the  narration  of  each  witness, 
of  course,  oeing  slightly  difi'erent  from  the 
others  in  some  of  the  details,  but  all  cor- 
responding in  substance  and  in  all  the  main 
facts.  Frank  Kretsch  was  the  only  witness 
who  testified  on  behalf  of  the  defendant.  He 
was  the  husband  of  the  prosecuting  witness, 
but  was  not  living  with  ber.  He  swore  that 
his  wife's  reputation  for  truth  and  veracity 
was  bad.  He  was  not  present  at  the  shoot- 
ing, and  knew  nothing  about  it.  Defendant 
did  not  testify.  The  evidence,  if  believed 
by  the  jury,  was  sufficient  to  convict  de- 
fendant of  having  made  an  assault  with  a 
deadly  weapon,  with  intent  to  kill. 

The  remaining  assignment  of  error  pre- 
sents a  pcnnt  never  directly  adjudicated  by 
this  court,  so  far  as  we  can  discover.  It  is 
this:  Is  a  divorced  wife  a  competent  wit- 
ness against  her  husband  in  a  criminal  pros- 
ecution against  bim  for  an  assault  upon  a 
third  party,  when  the  alleged  assault  oc- 
curred during  their  marriage!  At  common 
law  a  husband  or  wife  could  not  testify  for 
or  against  each  other  in  any  legal  proceed- 
ing in  which  the  other  was  a  party,  except 
in  the  prosecution  of  one  for  criminal  in- 
jury to  the  other,  as  for  assault  and  bat- 
f-y,  rap.  by  a  third  p.r«,n  ,gf^^gr[g. 
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husbaad,  or  forcible  abduction.  1  Oreenl. 
Kt.  16th  ed.  S3  334,  335;  State  v.  Berlin, 
42  Mo.  672;  Utate  v.  Arnold,  55  Mo.  89; 
State  V.  WiUis,  119  Mo.  485,  24  S.  W.  1008; 
State  V.  Evans,  138  Mo.  116,  39  S.  W.  462. 
The  statute  of  Missouri  has  modified  the 
common-law  rule  to  the  extent  that  it  per- 
mits them  to  testify  aninst  each  other  in 
divorce  proceedings.  Rev.  Stat.  1889,  S( 
4218,  8918.  Th^  may  testify  for  each 
other  in  criminal  prosecutions,  except  as  to 
confidential  communications,  but  not 
against  each  other.  It  is  perfectly  obvious, 
then,  that,  inasmuch  as  defendant  was 
charged  in  the  indictment  witii  an  assault 
upon  Mrs.  Kretach,  Mrs.  Kodat  would  not 
have  been  a  eomp^ent  witness  against  him 
if  she  had  remained  his  wife  at  the  time  she 
was  offered  as  a  witness  against  him.  Did 
her  divorce  from  him  after  the  assault  and 
prior  to  the  trial  render  her  competent? 
It  may  be  conceded  that  it  is  a  general  rule 
that  the  competency  of  a  witness  is  to  be 
determined  by  his  or  her  relation  at  the 
time  his  or  her  teatimmy  is  offered.  Still, 
if  her  ineapaeily  ranaiiied  notwithstanding 
the  divorce  rule  would  not  aid  the 
state.  As  to  ttrictly  confidential  communi- 
cations between  husband  and  wife,  there  can 
be  no  doubt  whatever  that  neither  death  nor 
divorce  will  remove  the  Incompetency  of 
either  to  testify  against  the  other  as  to 
such.  1  Oreenl.  Kv.  16th  ed.  S  337.  But 
the  point  with  which  we  have  to  deal  is  the 
admissibili^  of  evidence  which  does  not  fall 
within  the  oommon-Iaw  definition  of  confi- 
dential ocnnmunications  between  husband 
and  wife,  but  does  come  within  that  of 
privileged  statements.  1  Greenl.  Ev.  16th 
ed,  8  254,  and  cases  cited.  The  learned  cir- 
cuit court  permitted  the  wife  to  testify  to 
statements  made  by  defendant  and  herself 
in  the  presence  of  the  prosecutrix  and  John 
Holup,  another  witness,  and  a  crowd  of 
hoya,  and  to  the  fact  that  defendant  shot 
at  the  prosecutrix  and  herself  as  th^  ran 
from  him,  and  ruled  that  Mrs.  Kodat  or 
Stussel  could  not  testify  to  any  statements 
made  out  of  the  presence  of  these  persons. 
This  ruling  is  nt^  susoeptible  of  division; 
that  is  to  say,  evidence  of  statements  made 
hy  the  wife  and  husband  to  each  other  on 
the  one  hand,  and  the  naked  fact  of  shoot- 


ing at  the  prosecutrix  on  the  other.  Nei- 
ther was  admissible.  In  the  recent  case  of 
Shankhn  v.  MoCracken,  140  Mo.  348.  41  B. 
W.  898,  Brace,  J.,  reveiwed  tbe  oasea  in  Oia 
state;  and  it  was  ruled  that  by  {  8922,  Bev. 
SUt.  18sa,  the  "disaUUty  of  the  wife  is  ex- 
pressly  aontinued  in  all  oaaee,  as  to  any  ad* 
mission  or  oonTereaUtm  of  hnsoaad, 
whethw  made  to  herself  or  to  third  par- 
ties." And  the  statement  made  in  McFaUm 
V.  Catnm,  120  Mo.  262,  2S  a  W.  S06,  waa 
cited  with  approval,  to  the  effect  that  H» 
wife  is  not  a  oompetent  witness  to  prove- 
what  is  said  in  a  oonveraation  by  another 
person  with  h«r  husband,  oat  to  ^vve  ai^ 
act  done  in  connection  with  suefa  eonveraa- 
tion,  and  which  mi^t  be  enlained  thereby. 
We  think  Mrs.  Stuasel's  evidence  as  to  her 
conversation  with  defendant,  and  his  state- 
ments made  therein,  while  yet  his  wife,  were 
incompetent,  and  the  subsequent  divorce  did 
not  remove  their  incompetency.  Was  she 
competent  to  testify  to  a  fact  which  direct- 
ly snowed  that  the  husband  was  guilty  of 
the  oime  charged  in  the  Indictment,  to  wit, 
that  he  shot  at  the  proeeoutrixT  We  think 
moat  ckarly  noL  It  is  tlie  polity  of  the 
law  that  the  things  which  are  privileged  dur- 
ing the  marriage  relation  shall  renuin  for- 
ever inviolable,  whether  the  relation  haa 
ceased  by  reason  of  deatii  or  divorce;  and 
the  divorced  wife,  from  reasons  of  publio 
poIi(7',  is  incompetent  to  testify  against  her 
husmnd  to  the  same  extent  that  she  would 
have  been  had  the  marriage  rdation  never 
been  dissolved.  And  such,  we  think,  is  tho 
overwhelming  weight  of  antiiority.  State 
V.  Baby,  121  K.  C.  682,  28  S.  E.  490;  State 
V.  Phelps,  2  Tyler  (Vt.}  374;  State  v.  Boyd, 
2  Hilt  L.  288,  27  Am.  Dec.  376  j  State  r. 
JoUy,  20  N.  C.  (8  Dev.  &  B.  L.)  110,  32: 
Am.  Dec.  666. 

The  incompetent  evidence,  having  been  re- 
ceived over  the  objection  of  the  defendant, 
is  presumed  to  have  been  hurtful,  unleaa  tiie- 
oontrary  clearly  appears. 

Looking  through  the  whole  record,  wo 
cannot  say  that  this  evidence  was  harmless ; 
and  tlxe  judgment  mvat  for  this  reason  6e, 
and  it  is  hereby,  reversed,  and  the  cause  re- 
manded for  new  trial. 

■kewooA  and  Buseas,  JJ.,  concur. 


MASSACHUSETTS  SUPREME  JUDICIAL  CX)URT. 


Trends  BOCHE,  Appt,, 

V. 

Kellie  A.  SMITH. 
(ITS  Ifass.  596.) 

A  teok«F  tkroairk  wfcwe  eAorta  m  bflad- 

Ing  coatrmet  la  made  for  land  betwettl 
his  principal  and  the  owner  of  the  land  has 
earned  his  commission,  notwlthstandlof  the 
fact  that  the  owner  cannot  make  a  good  title 
to  the  land  becaose  of  encumbrances  not 
known  to  the  broker,  as  the  remedy  of  the 

Note. — Sor  real-estate  broker's  eommlsslotis 
as  affected  by  detective  titles  see  note  to  Bia^* 
fflrldce  V.  Clarldge  (Tex.)  4t  L.  B.  A.  B9S. 
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principal  Is  against  the  other  party  to  tho- 
contract. 

(October  17,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  or 
the  Superior  Court  for  Suffolk  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  a  broker's  oommission  for  effect- 
ing an  exchange  of  real  estate.  Reversed, 
The  facts  are  stated  in  the  opinion. 
Mr.  Artkar  E,  Bam*  for  appellant: 
The  plaintiff's  contract  of  employment,  tiL 
this  ease,  was  to  bring  to  the  dtfendant  ono- 
wbQ  would  exohange  pn»>erty  suitable,  t*- 
the  defendant  In  re^el«?  ^iQ®^^ 


IMO. 


RooiiB  T.  Smith. 


6U 


•f  Uie  defendant.  This  the  plaintiff  did. 
The  plaintiff's  duty  was  then  ended.  He 
had  completed  his  contract  of  employment 
with  the  defendant.  The  defendant  did  not 
iduNMB  to  oany  out  the  agreement.  The 
sgreenient  mi^  have  turned  out  different 
from  what  she  expected  when  '  she  entered 
into  it,  but  it  nevertheless  was  a  bargain, 
and  it  was  a  bargain  that  the  plaintiff  ob- 
tained for  her.  The  law  has  said  that  in 
such  a  case  the  broker's  commission  is  due 
when  the  contract  for  exchange  is  entered 
into. 

Ward  y.  Cobb,  148  Mass.  518,  20  N.  E. 
174;  Bioe  v.  Mayo,  107  Mass.  5S0;  Chapin 
T.  Bridget,  110  Mass.  105;  Oook  v.  Fiake, 
12  Gray,  401 ;  Pearson  v.  Mason,  120  Mass. 
53;  Leete  v.  Iforton,  43  Conn.  219;  Veazie 
v.  Parker,  72  Me.  443;  Springer  v.  Orr,  82 
111.  App.  658;  Bums  v.  Olipkant,  78  Iowa, 
456,  43  y.  W.  280;  Locktcood  v.  Halsey,  41 
Kan.  166,  21  Pae.  08;  Parker  v.  Walker,  86 
Tmn.  666,  8  8.  W.  301;  Kalley  v.  Baker, 
132  K.  Y.  1,  20  N.  E.  1091;  Knapp  v.  Wal- 
lace,  41  y.  Y.  477;  QUntioortK  v.  Luther, 
21  Barb.  146;  Condict  v.  Cowdrey,  25  Jones 
A  S.  66,  5  N.  Y.  Supp.  187;  Oollina  v. 
Fowler,  8  Mo.  App.  588;  Hippie  v.  Laird, 
189  Pa.  472,  42  Atl.  46;  Donahue  v.  Flana- 
gan, 28  N.  Y.  S.  R.  757,  9  N.  Y.  Supp.  273; 
Crombie  v.  Waldo,  28  Jones  &  S.  123,  17  N. 
Y.  Supp.  373;  Coleman  v.  Meade,  13  Bush, 
35S ;  Greene  V.  HoUingshead,  40  111.  App. 
lOfi;  Franoit  v.  Baker,  45  Minn.  88,  47  K. 
W.  452;  OoM  T.  Stevens,  32  Minn.  472,  21 
N.  W.  540;  Conkling  v.  Erakauer,  70  Tex. 
735,  11  S.  W.  117;  Love  v.  MiUer,  53  lud. 
294,  21  Am.  Rep.  192;  Bhainwald  v.  Cady, 
92  Cal.  83,  28  Pac.  101;  Wray  v.  Carpenter, 
16  Colo.  271,  27  Pac.  248;  Cook  v.  Welch,  0 
Allen,  350;  Drury  v.  Sf'cwnwn,  99  Masa. 
256;  Tombs  v.  Aleaander,  101  Mass.  255,  3 
Am.  Kep.  849;  Walker  v.  Tirrell,  101  Mass. 
257,  3  Am.  Rep.  352;  Witherm  v.  Murphy, 
147  Mass.  417,  18  N.  E.  215;  Bolden  v. 
Storks,  150  Mass.  503,  34  N.  £.  1069; 
Lighthall  v.  Caffrey,  6  L^l  News,  202; 
Watson  V.  Brooks,  8  Sawy.  316,  13  Fed.  Rep. 
£40;  Wilson  v.  Mason,  158  III.  304,  42  N. 
£.  134. 

Mr.  Oeorse  K.  Bllsn,  for  appellee: 
It  Is  conceded  tiiat  the  said  exchange  was 
never  consummated.  To  earn  the  commis- 
sion the  agreement  must  be  one  which  the 
defendant  could  enforce  against  Armstrong. 
But  she  could  not  so  enforce  it  because  of 
the  said  encumbrance,  which  Armstrong 
oould  not  remove.  "Hie  plaintiff  therefore 
cannot  recover. 

Greusel  v.  Dean,  98  Iowa,  405,  67  N.  W. 
275. 

Where  a  broker  procures  an  agreement 
for  the  exchange  of  property  executed  by 
bia  employer  and  a  third  party,  and  the  ex- 
change is  not  consummated  owing  to  a  de- 
fect in  the  title  of  the  third  party,  the 
broker  is  not  entitled  to  a  commission. 

Smens  v.  St.  John,  79  Hun,  99,  29  N.  Y. 
Supp.  656;  Folsom  v.  Hease,  24  Misc.  713, 
53  JS.  Y.  Supp.  783 ;  Norman  v.  Reuther,  25 
Ifisc  161,  54  N.  Y.  Supp.  152;  Zittle  v. 
Behiesinger,  46  Neb.  844,  65  N.  W.  802; 
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Freedman  T.  ffonfon,  4  Colo.  Am.  843,  S6 
Pac  879. 

ZHirliiC  J.,  delivered  the  opinion  of  tho 
court: 

This  oaae  waa  snbmitted  to  the  superior 
court  on  an  agreed  statement  of  facta. 
Judgment  was  entered  in  that  court  for  the 
defendant,  and  from  that  judgment  an  ap- 
peal was  taken  to  this  court. 

It  appears  that  the  defendant,  being  the 
owner  of  certain  land  in  Boston,  "employed 
the  plaintiff  to  exchange  said  property  for 
any  other  suitable  pro^rty."  The  plniutUT 
brought  the  matter  to  the  attention  of  Mi- 
chael F.  Armstrong,  who  offered  to  exchange 
a  specified  piece  of  land  owned  by  him  for  the 
land  of  the  defendant.  Armstrong's  land 
was  accepted  by  the  defendant  as  "suitable," 
and  through  the  efforts  of  the  plaintiff  a 
written  agreement  was  made  between  the  de- 
fendant and  Armstrong,  by  which  tbe  de- 
tendant  was  to  convey  lier  land  to  him,  and 
he  was  to  conv^  his  land  to  Iwr.  It  was 
stipulated  that  each  lot  of  land  waa  "to  be 
conveyed  within  twenty  days  from  this  date 
by  a  good  and  sufBcient  warranty  deed» 
.  .  .  conveying  a  good  and  clear  title  to 
the  same  free  from  all  encumbrances,  except 
[in  the  case  of  Armstrong's  land]  taxes  for 
1897  and  a  mortgage  for  $13,000."  On  ex- 
aminiivArmBtrcmg's  title,  the  defendant  dis- 
covere(r  that,  acting  under  Stat.  1891,  chap. 
323,  Stat.  1892,  chap.  418,  and  SUt.  1805. 
chap.  449,  the  board  of  street  commisstonera 
of  the  city  of  Boston  had  filed  plans  in  the 
office  of  the  city  engineer  of  the  city  of  Bos- 
ton, by  which  certain  streets  or  ways  were 
located  over  the  land  to  be  conveyed  to  her 
by  Armstrong,  in  consequence  of  which  he 
"was  unable  to  convey  his  said  property 
free  from  the  operation  and  effect  of  any  of 
the  said  doings  of  the  board  of  street  com- 
missioners, and  by  reason  thereof  the  de- 
fendant refused  to  carry  out  said  agree^ 
ments."  Thereupon  tbe  plainUff  brought, 
this  suit  for  his  commission. 

It  is  expressly  stated  that  "the  plaintiff 
had  no  knowledge  of  the  .  .  .  facts  rel- 
ative to  the  acts  of  the  board  of  street  com- 
misaoners  of  the  city  of  Boston"  which  are- 
stated  above,  and  uiat  he  "acted  in  good 
faith  in  all  said  n^otiations."  It  was^eld 
in  Knapp  v.  Wallace,  41  N.  Y.  477,  where 
the  broker  was  employed  to  find  a  person  to- 
convey  Und  to  be  paid  for  in  money,  and  in 
Kalley  v.  Baker,  132  N.  Y.  1,  29  N.  E.  1091,. 
where  the  broker  was  employed  to  find  a 
person  to  convey  land  to  be  paid  for  by  a. 
conveyance  of  other  land, — that  is  to  say, 
to  effect  an  exchange, — that  where  the  prin- 
cipal makes  a  valid  agreement  with  the  cus- 
tomer produced  by  the  broker,  the  broker 
has  earned  his  conunission,  evea  if  it  tunu- 
out  that  the  customer  cannot  make  a  good 
title,  and  the  land  is  not  conveyed;  provided 
tbe  broker  acted  in  good  faith  in  the  mat- 
ter. In  tbe  opinion  of  a  majority  of  the 
court,  those  cases  were  rightly  decided.  The 
question  is  the  same  in  the  two  cases;  the 
only  difference  ia  that  in  one-^ase  payment 
is  to  be  made  in  if^f^^d^  ^^K9l^  • 
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'Conveyance  of  other  land.  Where  the  brok- 
er is  employed  to  get  a  customer  to  buy  and 
pay  for  nis  principal's  land,  and  it  turns  out, 
that  the  customer  is  not  able  to  pay  for  the 
land,  it  is  settled  that  his  inability  to  do  so 
-does  not  deprive  the  broker  of  his  commis- 
sion; provided  the  principal  made  a  valid 
and  binding  agreement  for  the  sale  of  the 
land  with  the  customer  produced  by  the 
broker.  Ward  v.  Cohh,  148  Mass.  518,  20 
N.  E.  174;  Bumham  v.  Upton,  174  Mass. 
408,  400,  64  N.  E.  873.  The  ground  on 
which  this  ia  settled  is  that,  by  entering  into 
a  valid  contract  with  the  customer  produced 
by  the  broker,  the  principal  accepts  the  cus- 
tomer as  able,  ready,  and  willing  to  buy  the 
land  and  pay  for  it.  In  such  a  case  the  da- 
-eision  would  have  to  be  the  other  way,  were 
it  not  that  by  entering  into  the  contract 
with  him  the  principal  accepts  the  customer 
produced  by  the  broker.  What  the  broker 
IS  emplOTed  to  do  is  to  produce  a  customer 
who  will  buy  and  pay  for  his  principal's 
land.  Fitsfpatriok  v.  GUton,  176  Mass.  477, 
67  m.  £.  1000.  If  it  tnins  out  that  the  cus- 
tomer prodnoed  by  the  broker  is  not  able 
to  pay,  and  does  not  p^,  for  the  land,  the 
bnxer  ha*  not  performed  his  duty,  and  has 
not  earned  his  CfHnmission;  and  it  is  only 
because  the  principal  accepts  the  customer, 
by  entering  into  a  valid  contract  with  him, 
that  it  is  held,  in  cases  like  Ward  v.  Cobb, 
that  the  broker  has  earned  his  commission. 
■Ooletnan  v.  Meade,  13  Bush,  3S8;  Donohue 
V.  Flanagan,  28  N.  Y.  B.  R.  767, 9  N.  Y.  Supp. 
273 ;  Francis  V.  Baker,  49  Minn.  83,  47  N. 
W.  452;  Wray  v.  Carpenter,  16  Colo.  271,  27 
Pac.  248;  Lookioood  v.  Halaey,  41  Kan.  166, 
21  Pac.  98 ;  Springer  v.  Orr,  82  111.  App.  558. 
The  law  is  settled  in  other  jurisdictions  iu 
accordance  with  Ward  v.  Cobb  (see  Francis 
V.  Baker,  45  Minn.  83,  47  N.  W.  452;  Wrag 
V.  Carjienter,  16  Colo.  271,  27  Pac  248;  Love 
V.  Miller,  63  Ind.  204,  21  Am.  Rep.  102) ; 
and  generally  that  a  broker  makes  out  a 
case  lor  a  commission  earned  by  proving  a 
contract  made.  See  Cook  v.  Fiskc,  12  Gray, 
491;  Bice  V.  Mayo,  107  Mass.  550;  Kegs  v. 
Johnson,  68  Pa.  42;  Veazie  v.  Parker,  72 
Me.  443;  Conkling  v.  Krakauer,  70  Tex.  735, 
739,  11  S.  W.  117.  The  same  rule  obtains 
when  the  principal  wants  to  buy  in  place  of 
wanting  to  sell.  Where  the  principal  wants 
to  buy  100  bushels  of  wheat  at  a  price 
named  by  him,  and  employs  a  broker  to  get 
him  the  wheat  at  that  price,  the  broker  earns 
his  commission  when  he  produces  a  cuatom- 
er,  and  his  principal  makes  a  valid,  binding 
agreement  with  the  customer  for  the  wheat ; 
and  the  broker's  right  to  his  commission  is 
not  affected  by  the  inability  or  refusal  of  the 
customer  to  deliver  the  wheat.  In  such  a 
case  the  broker  has  not  produced  a  cutitom- 
er  able  to  supply  his  principal  with  the 
wheat,  and  would  not  have  earned  his  com- 
mission had  it  not  been  that  his  principal, 
by  contracting  with  the  customer,  had  ac- 
cepted him.  In  such  a  case  the  principal 
has  a  right  to  full  compensation  for  the  loss 
of  his  ^rgain  recovering  damages  for 
breach  of  the  contract,  and  in  the  event 
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which  has  happened  the  commission  paid 
the  broker  is  paid  for  that.  The  rule  is  the 
same  when  the  broker  is  employed  to  get  for 
his  principal  a  cailain  piece  of  land.  If 
through  the  broker's  effort  a  binding  eon- 
tract  Is  made  between  his  principal  and  the 
owner  of  the  land,  the  bndcer  has  earned  his 
commission,  and  his  right  to  it  is  not  af- 
fected by  the  fact — ^if  it  turns  out  to  be  the 
fact — ^that  the  owner,  the  broker's  custom- 
er, cannot  make  a  good  title.  The  principal 
has  his  remedy  by  recovering  full  damages 
for  the  loss  of  his  bargain  in  an  action  at 
law  on  the  contract,  and  in  the  event  which 
then  happens  it  is  for  that  which  the  com- 
mission is  paid.  We  have  no  doubt  Uiat  in 
this  commonwealth  a  party  has  a  right  to 
recover  full  damages  for  tlie  loss  of  his  bar- 
gain under  a  oontraet  for  the  exc^nge  or 
purchase  of  land  where  it  turns  out  that  the 
party  who  agreed  to  convey  the  land  haa 
not  a  good  title.  Brigham  v.  Evans,  113 
Mass.  538 ;  Old  Colony  R.  Corp.  v.  Evans,  0 
Gray,  25,  33,  66  Am.  Dec.  394.  The  rule 
whieh  obtains  in  England  and  some  otlier 
Jmisdicti<ms  never  has  obtained  here.  When 
a  broker  tmpXayei,  to  procure  a  person  to 
convey  land  to  his  principal  1^  way  of  sale 
or  exchange  in  good  faith  produces  a  ena- 
tomer  as  a  person  ready,  able,  and  willing  to 
do  so,  the  principal  has  three  courses  of  ac- 
tion open  to  him:  (1)  He  may  examine 
the  title  of  the  customer,  and  accept  him  or 
not  accept  him  on  learning  the  result  of  the 
examination;  (2)  he  may  enter  into  a  con- 
tract with  him,  in  which  it  is  provided  that 
his  title  shall  be  examined,  and  if  it  turns 
out  that  his  title  is  not  good,  the  contract 
is  at  an  end;  or  (3)  he  may  enter  into  a 
Unding  contract  with  liim  for  the  conv^ 
anoe  of  the  land.  In  case  he  takes  the  third 
course  of  action,  he  is  given  full  compensa- 
tion in  damages  for  tiie  loss  of  his  bargain  if 
the  customer  fails  to  fulfil  his  contract  by 
conveying  the  land.  Since  the  principal 
gets  full  compensation  for  the  loss  of  Ms 
bargain  in  that  event,  there  is  no  escape 
from  holding  that  the  broker  has  earned  his 
commission  when  his  efforts  have  resulted 
in  the  making  of  a  valid  contract.  It  does 
not  lie  in  the  mouth  of  a  principal  to  say 
that  the  broker's  commission  has  not  been 
earned,  when  he  has  secured  through  tbe 
broker's  efforts  tbe  land  he  mshed,  or  full 
compensation  for  the  loss  of  it.  He  cannot 
retain  the  right  to  this  compensation,  and 
not  pay  for  the  broker's  services  in  obtain- 
ing it  for  him.  When  the  broker  knows 
that  the  customer  produced  by  him  has  not 
a  title,  and  omite  to  tell  his  principal  of 
that  fact,  he  has  not  acted  in  good  faith, 
and  has  not  earned  his  commission.  Bum- 
ham  v.  Upton,  174  Mass.  408,  54  N.  E.  873; 
Butler  V.  Baiter,  17  R.  I.  582,  23  Atl.  1019. 

It  is  stipulated  in  the  agreed  facts  that, 
if  the  plaintiff  is  entitled  to  recover,  the 
amount  to  which  he  is  entitled  is  $800. 

The  entry  must  be,  judgment  for  the  platn- 
tiff  for  $800,  with  interest  fr^.  the  date  of 
the  writ.  Digilized  by  Google 
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Bnrnfl  t.  Chahbxblin. 
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UNITED  STATES  CIRCUIT  COURT  OF  APPEALS,  FIRST  CIRCUIT. 


Moan  T,  STEVENS  et  oi.,  in  Err., 

V. 

Joeepb  CHAMBERLIN. 
(40  C  C.  A.  421,  100  Fed.  Rep.  878.) 

a.  The  obllsmtloB  of  mm  emplorev  tm 
CUteucMtallr  the  aame  towards  an  em- 
Ployee  who  Tolunteera  to  aaalst  at  work  not 
within  the  scope  of  hla  employment  u 
toward*  one  acting  within  such  scope. 

a.  A  BUMter  Is  aot  IlKble  for  Injopr 
to  u  entvlQree  caused  by  the  fall  of  a 
hmyy  casting  which,  in  order  to  remove  Its 
nstnral  lupport  for  repairs,  has  been  negll- 
guitly  shored  up  bj  a  limber  set  on  end,  In- 
stead of  sale  and  proper  shoring,  although 
the  shoring  was  done  by  the  master  mecbanlc, 
who  was  an  Intermediate  officer  la  the  estab- 
Ushneat,  haring  authority  to  direct  the  per- 
son Injured  and  some  authority  as  to  his  em- 
ployment and  discharge. 

(February  2,  1900.) 


Hon. — rum-^tneipal»htp  contidered  with  rtf- 
srsiKW  to  the  uuptrlor  rank  of  a  net/Ugmt 
atrvant. 

L  Mers  invQuality  of  rank,  tigni/tcance  of. 
Uuually  held  not  to  warrant  inference 
thct  the  euperier  aervant  <■  o  vioa-pr^ 
etpQt. 

IL  Doetrine  that  viee-principalthtp  it  not 
dedvciOle  merely  from  the  pos«ea- 
sion  of  a  power  of  control  over  tho 
injured  tervant. 

ft.  Oeneral  statement. 

b.  Rattonate  of  the  doftrtne. 

c  QuiUi/loation  of  the  doctrine  in  oaeea 
Khere  an  order  takee  a  eervant 
outHde  the  originat  aoope  of  hie 
employment. 

4L  Power  of  hiriig  and  dieahargiiio  aub- 
ordinataa,  aignifloanoe  of. 

m.  Application  of  the  doctrine  to  the 
varioua  t/radea  of  auparviaing  am- 
plopeea. 

C  lUuaUutice  oaaaa. 

1.  Qaneral  managara. 

2.  JSmptogeea  to  oontrol  of  raff- 

^oay  traina. 
8.  Superviaing  emplopaaa  to  raU- 

wotf  parda. 
4.  Foreman  of  wraohing  gamga  on 

railieaga. 
6.  Emplogaea    auperviaing  track 

work  on  rallicaya. 
6.  Bmployec*  auperviaing  varioua 

klnda  of  eonetrueOon  leork. 
T.  Buperviatng  emplopeaa  in  the 

mechanical    departmenta  of 

raUwaya  and  other  ooncema. 

8.  Foreman  luperviatng  work  in 

9uarriea. 

9.  Employee  auperviaing  the  load- 

ing of  vehicle  elcew»her«  Nmmi 
on  raihoaya. 

10.  Foreman  of  gonga  leading  or 

unloading  ahipa. 

11.  Buperviaina  emptoysM  to  emCH- 

ing  ioorka. 

12.  Xmployeea  luperviaing  forma. 
18.  Superviaing  em^'oyeetinmanu' 

facturing  eatatitiahmenta. 
14.  Superviaing  emptoveeainminea, 
(«)  Without     reference  to 
ftmtoa. 

•1  L  B.  A.  8S 


1J>RR0R  to  tiie  Circuit  Court  of  tti« 
!i  United  SUtea  for  the  District  of  New 
Hampshire  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  Drought  to  recover 
damages  for  personal  injunea  alleged  to 
have  resulted  from  defendants'  negl^enoe. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Before  Colt  and  Putnam,  Circuit  Judges, 
and  Webb,  District  Judge. 

Meaara.  Frank  8.  Stveeter*  Bevben  E. 
Walkwr,  and  AUea  Hollla,  for  plaintiffs 
in  error: 

The  soojpe  of  plaintiff's  employment  is  de- 
termined by  the  nature  of  the  servicos  which 
he  actually  rendered  in  the  course  of  the  em- 
ployment, rather  than  by  any  verbal  desig- 
nation of  bis  position. 

HummeU  v.  DUworth,  111  Pa.  343,  2  Atl. 
356. 

If  he  consented,  however  reluctantly,  to 
perform  a  new  and  more  dangerous  duty, 

II.  t,  14— Gontlnned. 

(b)  Appointed   under  atat- 
utea. 

15.  Subordinate  offleera  of  ahipa, 
10.  Oommandiag  offleera  of  ahipa, 
III.  Doctrine  that  all  aupeHor  aarvanta  are 
vioe-principala   aa   ragarda  their 
eubordinatt^. 

a.  Otueral  atatement. 

b.  Relation  of  the  aupcrior-aervant  doe- 
trine  to  the  doctrine  that  the  head 
of  a  department  ia  a  vfo»-prtac<- 
pal, 

e.  Rattonala  of  the  doctrina. 

1.  Unequal  knowledge  of  auperior 
and  aubotdlnate. 

2.  Inability  of  maater  or  tuperior 
agente  to  auperviae  all  det<Ma 
of  the  work. 

8.  Obtlyatton  of  aervont  to  obey 
hia  auperior. 

4.  Duty  to  uae  cara  in  giving  or- 
dera  regarded  aa  one  of  the 
nouaeaignable  dutiea  of  the 
ntaster. 

5.  Sumtnarg. 
4.  What  conatitutea  the  egenOae  of 

control  within  the  meaning  of  tfts 
dootHne. 

e.  Existence  or  absence  of  a  power  to 
hire  and  discharge   aubordinatea ; 
aignifteanoa  of. 
t.  iUuatrative  caaaa. 

1.  Qeneral  manag^g  agents. 

2.  Employees  controlling  the 
moeementa  of  tratna  wbteft 
they  do  not  aaatat  to  ojwrot- 
ing, 

8.  Bmployeea  in  oontrol  of  rait- 
way  traina. 
4.  Superviaing  employees  in  rail- 
way yards  and  depots. 
B.  Bmptoyees  supervisinff  the  load- 
ing of  railtcay  cara. 

6.  Rmployeea  superviaing  traOt 
work  on  ratlwaya. 

7.  Smployeaa  auperviaing  vari- 
oua Mttdf  of  construction 
work. 

8.  Foremen  in  the  ■MoAoittoai  da- 
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rather  than  lose  the  position  which  he  had, 
"l^  80  doing  he  engrafted  this  duty  on  his 
original  contract,  of  which  he  made  it  a 

part." 

Leary  v.  Boston  A  A.  R.  Co.  139  Mass. 
580,  32  Am.  Rep.  733.  2  N.  £.  115;  Reed 
V.  Stockmeyer,  20  C.  C.  A.  381,  34  U.  S. 
App.  727,  74  Fed.  Rep.  186;  Wormell  v. 
Maine  C.  R.  Co.  79  Me.  397,  10  Atl.  49;  Cole 
V.  Chicago  <£  N.  W.  R.  Co.  71  Wis.  114,  37 
N.  W.  84;  Cummings  v.  ColUns,  61  Mo.  520; 
Houtton  (6  T.  C.  M.  Co.  t.  Fowler,  56  Tex. 
452. 

The  evid^ice  fails  to  show  a  riolation  of 
any  legal  duty  which  Stevens  &  Sons,  as 
master,  owed  to  Chamberlin  as  servant. 

Bailey,  Master's  Liabilify  for  Injuries  to 
Servant,  pp.  1-127;  Northern  P.  R.  Co.  v. 
Peterson,  162  U.  S.  346,  40  L.  ed.  994,  16 
Sup.  Ct.  Itep.  843. 

III.  U  S— continued. 

9.  £mpIoy«M  in  charge  of  ma- 
chinery. 

10.  Buperviihtg  empiogeea  to  manm- 

/oetwffV  eits&Ufhmmto. 

11.  Supervisinp  empUn/eet  tn  gmett- 

i»0  Korkt. 

12.  Emptoi/ee»     mpervialng  the 

moving  of  heavy  artietea. 
18.  BmplaneeM     auperviaiitg  the 

loadinff  of  vestela. 
14.  Foremen  tn  QiMfrfes. 
16.  Foremen  in  mines. 
16.  Offlcers  of  sMpe. 
IT.  ReJatUm  of  a  general  managing  agent  to 
his  subordinates. 

a.  Introductory. 

b.  Doctrine  that  a  general  manager  la 

a  vioe-prinoipal. 

1.  English  and  colonial  oasss. 

2.  American  cases. 

c.  Rationale  of  the  doctrine. 

d.  Dootrine  tluit  a  general  manager  is 

not  a  vice-principal. 

1.  English  and  colonial  eases. 

2.  American  cases. 

e.  Opposing  theories  reviewed. 

V.  Relation  of  employees  in  charge  of  de- 
partments to  their  subordinates. 

a.  Ocnerat  statement, 

b.  RaUonale  of  the  master's  liability  for 

the  ne,rUgeae»  of  a  departmental 
manager. 

&  Limits  of  the  dootrine  of  depart- 
mental control. 
d.  Supervising  employees  held  to  he 
heads  of  departments. 
1.  Employees  in  the  operating  de- 
partpmnt  of  railway  compa- 
nies, 

5.  Employees  in  Charge  of  rail- 

way trains. 
8.  Employees  supervistng  the  oon- 
struotion    tmd  maintenance 
of  roiltcsir  traoJts  and  struo- 
tares. 

4.  Buperviaing  employees  in  rail- 
tcay  yards,  depots,  etc. 

B.  8upei~i'istng  employees  in  the 
mechanical  departments  of 
railways. 

6.  Emitloyees  supervising  railKoy 

departments  not  connected 
with  transportation. 

7.  Bupervising  employees  in  manti- 

faoturing  establishments. 

8.  Foremen  M  smelting  woriu. 

SI  Zi.  R.  A. 


The  fact  that  the  press  was  broken  down> 
was  not  a  violation  of  the  master's  duty  to 
provide  Chamberlin  with  reasonably  safe 
machinery  and  appliances,  for  the  very  ob- 
vious reason  that  this  duty  toward  a  serv- 
ant has  reference  only  to  machinery  and 
appliances  "placed  in  his  hands  for  use," 
and  "has  no  application  to  the  safety  and 
condition  of  the  thing  which  the  servant  is- 
employed  to  repair." 

Carlson  v.  (hegon  Short  Line  <£  U.  N.  R. 
Co.  21  Or.  460,  28  Pac.  497  ;  Murphy  v.  Bos- 
ton 4  A.  R.  Co.  88  N.  Y.  146,  42  Am.  Rap. 
240 ;  Finalyeon  v.  Utioa  Min.  d  Mill.  Go.  U 
C.  a  A.  492,  32  U.  S.  App.  143,  67  Fed. 
Rep.  S07;  Northern  P.  R.  Co.  v.  Peterton, 
162  U.  S.  346.  40  li.  ed.  994. 16  Sup.  Ct.  Sep. 
843. 

The  master  is  not  required  to  supply  the- 
best,  or  the  safest,  or  the  newest  applianeest 

T.  d — continued. 

0.  Employees  supervising  mininff 

work. 

10.  Bupervising  employees  under 

municipaUtiea. 

11.  Employees  eoaaerned  with  the- 

loading  of  vessels. 

12.  The    commanding    offeen  of 

ships, 

e.  Supervisti^  employees  held  not  to  he 
heads  of  departments. 
TI.  For  wtKtt  acts  of  superior  servants  a  mas- 
ter must  answer. 

a.  No  responsibility  as  to  matters  be- 

yond the  scope  of  the  authority  of 
the  superior  servant. 

b.  Distinction  between  offlotal  and  non- 

official  acts  of  snperviMbtg  em- 
ployees. 

1.  Generally. 

2.  Distinction  ooneldered  with  rela- 

tion to  the  doctrine  that  <k«- 
nature  of  the  negUgent  act  ta 
the  test  af  HsMHty. 

c.  Breach  of  nendeleffa&le  duties  ftr 

any  superior  servant,  muuter  Urn- 
btc  for. 

0.  Issuance  of  orders  deemed  to  be  on 

offloial  act. 
e>  Failure  to  protect  suboriUnatea  from 
transitory  dangers  deemed  to  br 
offloial  negligeHce. 
t  Theory  that  a  vtee-prtoelpal  does 
not  repreaent  the  master  es- 
eept  iu  so  far  as  J»e  is  die- 
charging    some  nondeleiFa&I*- 
duty. 

1.  Theory  that  a  vfcc-princfpat 
does  not  act  as  the  master's 
representative  when  he  en- 
gages in  manual  labor. 

S.  4ua{l/lcotfofl«  of  this  theory. 

g.  Th^ry  that  a  ctoo-prlnofpol  reprw- 

sents  the  master,  seen  when  he 
participates  in  manual  labor. 

h.  iH«CH««(on  of  the  doctrine  of  the- 

dual  capaeity  of  vice-prinet- 
pals. 

1.  With   reference   to   the  stand- 

points  of  the  courts  which  re- 
ject the  superior-servant  doo- 
trine. 

2.  With  reference  to  the  superior- 

servant  doctrine. 
VII.  ^Tummary  of  the  effect  of  the  decisiona 
in  each  jurisdiction  with  regard  t» 
the   relation   of   ntnervising  em- 


Init  such  as  can  with  reasonable  care  be  ased 
without  danger  except  such  as  is  reaMnably 
incident  to  the  business. 

Mississippi  River  Logging  Oo.  v.  Schnei- 
der, 20  C.  C.  A.  390,  34  U.  S.  App.  743,  74 
Fed,  Rep.  195;  Washington  A  Q.  R.  Co.  v. 
UcDade,  135  U.  S.  654,  34  L.  ed.  235,  10 
Sup.  Ct.  Rep.  1044;  Southern  P.  Co.  v.  8e- 
ley,  162  U.  S.  146,  38  L.  ed.  391,  14  Sup. 
Ct.  Rep.  530 ;  The  Maharajah,  40  Fed.  Rep. 
784;  Titus  v.  Bradford,  B.  d  K.  R.  Co.  136 
Pa.  618,  20  Atl.  517;  Wormell  v.  Maine  C. 
B.  Co.  79  Me.  307,  10  Atl.  49;  Ross  v.  Pear- 
con  Cordage  Oo.  164  Mass.  267,  41  N.  E. 
284;  Eaydcn  t.  SmithviUe  Mfg.  Co.  29 
Conn.  648;  Sv)eeney  v.  Berlin  di  J.  Envelope 
Co.  101  N.  Y.  620,  64  Am.  Rep.  722,  6  N. 
EL  368;  Richards  Rough,  53  Mich.  212, 
18  N.  W.  785 ;  FHtz  v.  Salt  Lake  d  O.  Gas 
^  B.  h.  Co.  18  Utah,  493,  66  Pac.  90. 


TIL — eontlnued. 

a.  Jntroductory  statement. 

b.  The  United  Kingdowi. 
c  British  eoUtnisM. 

d.  Federal  oourta. 
«.  Btate  eourts. 

In  this  note  only  those  decisions  will  be  re- 
Tlewtsd  In  wblrh  tbe  essential  question  was 
wbether  the  nesllgsnt  employee  was  a  Tlce- 
prinelpal  by  virtae  o(  bis  official  position,  and 
the  nature  and  extent  of  the  control  exercised 
bj  him  over  the  fellow  servant  whose  Injury 
was  canse4  by  his  uegUgence. 

A  note  to  be  shortly  published  in  this  series 
will  be  deroted  to  a  dlscasalon  of  tbe  vases  in 
which  the  starting  point  of  the  Investigation  Is 
ttie  character  of  the  particular  act  which  caused 
the  lojury,  and  the  master  Is  held  liable  or  ab- 
■olred  according  as  that  act  did  or  did  not  con- 
stitute a  ureach  of  some  specific  duty  which  the 
len-  r^ards  as  noudelegable.  In  some  Instances 
tbere  Is  considerable  difficulty  In  distinguishing 
tliese  two  cla8si>B  of  cases  for  purposes  of  classi- 
fication (see  the  remarks  in  VI.  b,  infra)  ;  but 
asually  the  standpoint  of  the  court  Is  so  un- 
mistakable as  to  exclude  alt  uncertainty  with 
retard  to  the  rationale  of  the  dedslos.  Where- 
erer  any  doubt  has  been  felt  whether  a  particu- 
lar case  should  be  cited  under  this  or  the  follow- 
ing note.  It  has  been  referred  to  In  both  of  them. 

In  divisions  1. — VI.,  containing  the  discus- 
sion of  general  principles,  tbe  writer  has  en- 
deavored to  show  as  far  as  posrible  the  real 
value  which  the  cases  cited  possess  ss  authori- 
ties at  the  present  time,  but.  In  order  to  lessen 
still  further  the  danger  of  a  misunderstanding 
on  this  point.  It  has  been  deemed  advisable  to 
append  tbe  summary  In  division  VII.,  the  prin- 
cipal object  of  which  Is  to  indicate  the  flnctua- 
tlons  of  opinion  In  the  different  Jurisdictions. 
The  practitioner  is  cautioned  against  relying  on 
any  cases  until  be  has  ascertained  from  this 
snmmary  how  they  stand  with  relatlni  to  other 
rulings  of  the  seme  court. 

I.  Mere  insQualitt/  of  rank,  ttgntfleanee  of. 
[/anally  held  not  to  learrant  tnferenoe  that 
the  superior  sermmt  is  a  vtee-pHndpat. 

So  far  as  regards  the  Jurisdictions  In  which 
tbe  snperlor'Serraut  doctrine  Is  rejected,  it  is 
anfficlent  to  point  out  that.  In  most  instances, 
the  plaintiffs  right  of  recovery  on  the  mere 
icrotind  of  tbe  negligent  servant's  higher  rank  Is 
necessarily  negr.tlved  by  the  fact  that  such 
bigbcr  rank,  even  when  It  Is  accompanied  by  the 
power  of  eontrol,  will  not  render  him  a  vlce- 
fil  li.  B.  A. 


If  the  necessary  tools  were  furnished  by 
the  company,  but  they  were  not  employed 
in  the  work,  or  were  unskilfully  employed, 
through  the  negligence  or  want  of  ^ill  of 
the  foreman,  the  company  is  not  answerable- 
for  the  result. 

Cleveland,  C.  O.  &  St.  L.  R.  Co.  v.  Brown, 
20  C.  C.  A.  147,  34  U.  S.  App.  759,  73  Fed. 
Rep.  970;  Carroll  v.  Western  V.  Telcg.  Co. 
160  Mass.  162,  35  N.  E.  456;  Guggenheim 
Smelting  Co.  t.  Flanigan,  62  N.  J.  h.  354, 
41  Atl.  844,  42  Atl.  145;  Ross  v.  Walker, 
139  Fa.  42,  21  Atl.  157,  159. 

The  selecUon  of  the  proper  tools  and  ma- 
terials from  the  common  stock  is  a  part  of 
their  use,  and  "from  the  foreman  down  to 
the  humblest  unskilled  laborer"  the  servant 
who  makes  the  selection  acts  as  a  fellow 
servant  of  his  coworkers,  and  not  as  his 
master's  representative. 

princlpsl.  In  this  group  of  courts  therefore,  It 
would  seem  that  the  slgnlflcance  of  an  Inequal- 
ity of  grade  cannot  be  of  any  practical  Impor- 
tance, except  In  those  comparatively  rare  In- 
stances In  which  the  control  nerclsed  was  of 
such  an  extent  and  snch  a  nature  as  to  make 
the  superior  servant  a  bead  of  department  as 
regsrds  bis  own  subordinates,  and  bis  negli- 
gence proves  Injurious  to  a  servant  not  under 
ills  control.  This  preelss  conjunction  of  cir- 
cumstances so  rarely  arises  that  few  specllle 
authorities  for  the  nonliability  of  the  master  In 
such  cases  are  to  be  found  in  the  books,  but 
it  has  been  distinctly  recognized,  both  by  the 
Federal  court  of  appeals  and  the  Supreme  Court 
of  the  United  States,  that  a  conductor  of  a 
train,  although  a  vice-prlnclpal  as  to  the  men 
working  under  his  orders,  Is  a  mere  fellow  serv- 
ant as  to  men  on  other  trains.  Northern  F.  R. 
Co.  V.  Polrier  (1806)  167  U.  8.  48,  42  L.  ed.  72, 
17  Sup.  Ct.  Rep.  741,  Reversing  on  another 
point  (1806)  29  U.  S.  App.  683.  16  C.  C.  A.  52, 
67  Fed.  Bep.  881.  where  tbe  above  doctrine  was 
conceded. 

Ragsdale  v.  Northern  P.  R,  Co.  (1889)  42 
Ped.  Rep.  S83,  Is  to  tbe  contrary,  but  Is  not 
sustainable  since  the  above  decision,  except  so 
far  es  it  is  referable  to  the  words  of  tbe  Mon- 
t'ana  statute. 

In  Daniel  v.  Chesapeake  ft  O.  R.  Co.  (1S92> 
36  W.  Va  897,  16  L.  B.  A.  883,  15  S.  B.  102, 
the  court  was  of  the  opinion  that  a  conductor, 
being  a  vlee-prlnclpal  as  being  In  control  of  hie 
own  train,  was  sJso  a  vice-prlnclpal  as  to  a 
brnkeman  on  another  train.  The  Ross  Case  (V. 
b.  Vli.  d.  infra),  was  relied  on,  and  as  tbe  deci- 
sion of  the  Supreme  Court  of  the  United  States 
Jiidt  cited  negatives  that  construction  of  Its 
earlier  ruling.  It  would  seem  that  this  West 
Vlrffinla  ruling  must  have  lost  Its  authority 
even  If  it  had  not  been  overruled  on  the  other 
grounds  stated  In  VII.  e,  infra. 

Norfolk  &  W.  R.  Co.  v.  Hoover  (1894)  79 
Md.  253.  25  L.  R.  A.  710,  29  Atl.  994  (divisional 
train  despatcher,  not  vlce-prlnctpal  as  to  engi- 
neer, not  employed  by  him,  for  the  mere  rea&on 
that  he  is  of  a  superior  grade)  may  also  be 
cited  as  sustaining  In  some  degree  tbe  general 
principle  stated  in  tbe  text,  though  here  the 
dlffertince  of  department  was  not  alluded  to  by 
the  court. 

In  nearly  all  the  very  numerous  Instances  In 
which  the  courts  beionglug  to  this  group  had 
laid  It  down  in  general  terms  that  tbe  defense 

of  common  employment  prevails,  without  re- 
spect to  difference  of  grade  or  rank,  tbe  nature 
of  the  facts  under  discussion  shews  that  the 
particular  situation  ifSflSf^eS^VE^OgLe 
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McLaughlin  v.  Camden  Iron  Workt,  60  N. 
J.  L.  667,  38  Atl.  877;  MeDermott  T.  Bo9- 
ton,  133  Mass.  349;  Floyd  v.  Bugden,  134 
Mass.  663;  Robinson  v.  Blake  Mfg.  Co.  14S 
Mam.  628,  10  N.  E.  814;  MoKimmm  T.  Vor- 
arose,  148  Mabb.  533,  3  L.  R.  A.  S20,  20  N. 
E.  183;  Peeohel  v.  Chicago,  M.  d  Bt.  P.  R. 
Co.  62  Wis.  338,  21  N.  W.  269;  Van  den 
Beuvel  v.  National  Furnace  Co.  84  Wis. 
636.  S4  K.  W.  1016;  Ling  v.  Bt.  Paul,  M. 
&  M.  R.  Co.  60  Minn.  160,  62  N.  W.  378; 
Preaeott  t.  Bail  Engine  Co.  176  Pa.  450,  35 
Atl.  224;  Thyng  t.  Fitohburg  R.  Co.  156 
Mass.  13,  30  N.  E.  169;  Barley  t.  Buifalo 
Car  Mfg.  Co.  U2  N.  Y.  31,  80  TS.  £.  813; 
Moore  v.  MoNeU,  36  App.  Div.  323,  64  N. 
Y.  Supp.  966;  MeAndrewe  t.  fiurtu,  39  N. 
J.  L.  117;  Devlin  v.  Phaenia  Iron  Co.  182 
Pa.  109,  37  Atl.  927;  Harms  v.  Sullivan, 
1  lU.  App.  261 ;  RawUy  T.  CoUioM,  90  Mich. 


view  was  that  In  wbteh  a  raperlorltr  of  rank 
Is  accompanied  by  a  power  of  control.  See, 
for  example,  Colnmbus  ft  I.  C.  B.  Co.  Arnold 
<186»)  SI  Ind.  174.  99  Am.  Dec.  616;  Rogera 
V.  Lodlow  Hfy.  Co.  (1887)  144  Mass.  198.  SO 
Am.  Rep.  88.  11  N.  B.  77 ;  O'Brloi  T.  Amertcaii 
DredfflDS  Co.  {1891)  03  N.  J.  L.  291,  21  Atl. 
824:  Ulftke  t.  Maloe  C.  R.  Co.  (1879)  70  Me. 
60,  86  Am.  Rep.  297 ;  Baltimore  ft  O.  R.  Co.  T. 
UcKeulfl  (1885)  81  Va.  71;  Norfolk  ft  W.  R. 
Co.  T.  Nnckols  (1803)  91  Ta.  19S.  21  8.  B.  843. 

A  master  is  not  responsible  to  his  aervant 
for  the  negligent  performance  of  some  detail 
of  the  work  Intrusted  to  another  servant,  what- 
ever may  have  been  the  grade  of  the  latter 
servant.  KImmer  t.  Weber  (1897)  151'  M.  T. 
417.  46  N.  B.  880. 

There  is  no  distinction  as  to  the  exemption 
of  a  common  employer  from  liability  to  answer 
for  an  Injury  to  one  of  bis  workmen  from  tbe 
negligence  of  another  In  the  same  employment 
In  connequence  of  their  being  workmen  In  dlfFer- 
«nt  tlKtofn.  Ijord  Chelmsford  In  Wilson  v. 
Merry  (1868)  U  R.  1  H.  L.  Sc.  App.  Cas.  826, 
19      T.  N.  8.  AO. 

The  same  remark  may  Iw  made  as  to  the  lan- 
guage used  In  cases  decided  under  statutes 
which  are  dealaratorj  of  eommon-law  princi- 
ples. Ilias,  It  has  been  laid  down  that  tbe  ii^ 
of  California  "reeoi^lxes  no  distinction  grow- 
ing out  of  tbe  grades  of  employment  of  tbe  re- 
speetlT*  employiwfl :  nor  does  It  give  any  effect 
to  the  circnustasee  that  the  fellow  serrant, 
throngh  whose  nei^tgenee  the  Injury  came,  was 
the  superior  of  the  plaintiff  In  tbe  general  serv- 
ice In  which  they  were,  in  common,  engaged." 
UcT^an  v.  Blue  Point  Gravel  Uln.  Co.  (1870) 
61  Cal.  265. 

In  most  of  the  courts  which  apply  the  doc- 
trine that  a  servant  Is  tbe  representative  of  the 
master  In  respect  to  any  fellow  servant  over 
whom  he  exercises  control  (see  lit.  infra),  the 
rule  Is  thst.  unless  the  higher  rank  of  tbe  negli- 
gent servant  gave  him  tbe  right  of  controlling 
tbe  Injured  servant,  the  defense  of  common  em- 
ployment will  prevail,  eyen  though  the  two  serv- 
ants are  In  the  same  department  of  tbe  busi- 
ness. 

In  East  Tennessee,  V.  ft  G.  R.  Co.  v.  Rush 
<1886)  15  Lea,  145,  It  was  held  that  an  engine- 
driver  and  a  servant  employed  to  put  danger 
signals  on  tb«  tra^,  though  they  are  of  dif- 
ferent grades,  are  fellow  servants. 

In  Nashville.  C.  ft  St.  L.  R.  Co.  v.  Wheless 
(1862)  10  Lea,  741,  43  Am.  Rep.  S17,  the 
court,  In  holding  a  railroad  company  not  liable 
to  a  brakeman  for  the  negligence  of  tbe  engl- 
MOT.  said:  "Of  oonrse  In  some  caaes  a  rail- 
•1  L.  R.  A. 


81,  51  N.  W.  360;  Hefferen  v.  Northern  P. 
R.  Co.  45  Minn.  471,  48  N.  W.  1,  526. 

The  duty  to  provide  a  reasonably  safe 
place  for  the  servant  to  work  in  "is  not  ab- 
solnta,  but  relative." 

Reed  V.  Btookmeyer,  20  0.  C.  A.  381,  S4 
U.  S.  App.  727,  74  Fed.  Rep.  186;  Northern 
P.  R.  Co.  V.  Peterson,  162  U.  S.  346,  40  L. 
ed.  994,  16  Sup.  Ct  Rep.  843;  Finlayson  v. 
Otica  Min.  Mill.  Co.  14  C.  G.  A.  492,  32 
U.  S.  App.  143,  67  Fed.  Rep.  507;  Gulf,  C. 
<£  B.  F.  R.  Co.  V.  Jackson,  12  C.  C.  A.  607. 
27  U.  S.  App.  519,  65  Fed.  Kep.  48;  Porter 
V.  Bilver  Creek  A  M.  Coal  Oo.  84  Wis.  418, 
64  N.  W.  1019. 

When  Chamberlin  went  to  work  at  the 
press,  the  place  was  safe.  The  danger  from 
which  his  injury  resulted  was  created  by 
the  subsequent  acts  of  his  coworkers  and 
himself  in  doing  the  work  in  which  th^ 

road  company  may  be  held  liable  to  a  brakeman 

for  the  negligence  of  an  engineer,  as  where  the 
former  ts  in  fact  acting  under  tbe  orders  of  the 
latter.  We  do  not  mean  to  hold  that  the  rela- 
tion of  siiperlOT  or  Inferior  may  not.  In  aoms 
eases,  exist  between  them— only  that  It  did  not 
In  this  case  so  far  as  the  record  sbowa  In  this 
view  we  are  of  opinion  tbat  tbe  facts  do  not 
show  that  the  engineer  was,  In  tbe  sense  we  are 
considering,  tbe  superior  of  the  plaintiff  In  this 
Instsnce.  Tbey  were  engaged  In  a  common 
Rervlce,  each  performing  his  particular  part. 
They  may  both  be  said  to  have  been  acting  un- 
der tbe  orders,  either  express  or  Implied,  of  tbe 
conductor.  But  tbe  engineer  did  not  assume 
any  supervision  of  the  work,  or  give  any  orders 
In  regard  to  It,  and  tbe  plaintiff  cannot,  In  any 
fair  sense,  be  aald  to  have  been  acting  In  this 
particular  matter  under  tbe  orders,  either  ex- 
press or  implied,  of  the  engineer;  and  the  mere 
fact  that  the  engineer  was  the  superior  of  tbe 
plaintiff  in  position,  skill.  Intelligence,  and  pay 
does  not  change  the  result." 

To  the  same  effect  Is  the  language  used 
argumdo.  In  Coal  Creek  HIn.  Co.  (1891)  90 
Tenn.  711.  18  8.  W.  387. 

See  also  Wright  v.  Northampton  ft  H.  R.  Co. 
(1898)  122  N.  C.  852,  29  8.  K.  100.  holding 
that  a  section  master  who  rides  to  and  from  his 
place  of  work  on  one  of  the  railroad  company's 
trains  Is  a  fellow  servant  witb  tbe  engineer  of 
such  train,  for  whose  negligence  the  former  can- 
not recover,  eren  though  such  engineer  Is  alao 
the  conductor  of  the  train ;  Ltaicoln  Coal  If  In. 
Co.  V.  UcNally  (1884)  16  111.  App.  181.  deny- 
ing recovery  where  a  shift  boss  In  a  mine  In- 
jured a  miner  not  under  his  control  by  his  care- 
lesaness  In  lowering  a  board  down  a  shaft. 

Pittsburg,  Ft.  W.  ft  C.  R.  Co.  v.  Devlnney 
(1867)  17  Ohio  St.  107,  held  a  brakeman  of  one 
train  to  be  a  fellow  servant  of  tbe  conductor 
of  another.  But  this  case  seems  to  be  In  con- 
flict on  this  point  with  a  more  recent  one  In  tha 
same  state, — Dick  v.  Indianapolis,  C.  ft  L.  R. 
Co.  (1882)  38  Ohio  St.  369,— where.  In  an  ac- 
tion brought  by  a  sectionman  who  wss  struck 
by  a  train,  it  wss  held  error  to  take  the  ques- 
tion from  the  Jnry,  Inasmuch  as  tbe  evidence 
tended  to  show  tbat  the  train  was  ran  by  the 
conductor  at  an  unlawful  rate  of  speed,  and  no 
warnltig  slgaals  were  given.  Compare  also,  to 
tbe  same  effect,  Daniel  v.  Chesapeake  ft  O.  R. 
Co.  (1802)  86  W.  Va.  397,  16  L.  R.  A  88S.  15 
8.  B.  162,  and  ths  comments  on  It  supra. 

This  principle  of  tbe  last  two  cases  has  beai 
embodied  In  tbe  Ohio  act  of  1890,  declaring 
tbat  persons  "having  charge  pr^control  of  em- 
ployees  in  any  'i9B^,^^i^ja&^^^" 
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wen  mil  engaged.  The  master's  duty  ex* 
tends  onlj  to  providing  a  place  for  work 
that  is  free  from  unreasonable  defects  of 
■  pemanent  character. 

Minneapolia  v.  Lundin,  7  C.  C.  A.  844,  19 
U.  8.  App.  246,  58  Fed.  Rep.  525;  Armour 
V.  Bahn,  111  U.  S.  313,  28  L.  ed.  440,  4 
Snp.  Ct.  Rep.  433 ;  Hermann  v.  Port  Blake- 
Iv  Mill  Co.  71  Fed.  Rep.  853;  Cleveland, 
O,  O.  4  St.  L.  R.  Co.  V.  Broum,  20  C.  C.  A. 
147.  34  U.  S.  App.  769.  73  Fed.  Rep.  970; 
Riohmond  Locomotive  A  Maeh.  Worka  t. 
Pord,  94  Va.  627,  27  8.  E.  609;  Ootmore 
T.  H olden,  162  Mass.  598,  26  N.  E.  137; 
Buasejf  v.  Coger,  112  N.  Y.  614,  3  L.  R.  A. 
559,  20  N.  E.  656;  Citllen  T.  Norton,  126  K. 
Y.  1,  26  X.  E.  90S;  Began  v.  Smith,  126  N. 
Y.  774.  26  N.  E.  742;  Oolden  v.  Bieghardt, 
S3  App.  DIt.  161,  63  N.  Y.  Supp.  460; 
Baron      Detroit  d  O.  Bteam  Uav.  Co.  91 


IGcfa.  686.  62  N.  W.  22;  POrter  T.  AOmt 
Oreck  d  U.  Coal  Co.  84  Wis.  418.  64  N.  W. 
1019. 

The  duty  of  instruction  and  warning  ex- 
ists only  when  there  is  a  danger  known,  or 
which  ought  to  be  known,  to  the  employer, 
of  which  the  employee,  through  youth  or  in- 
experience, is  ignorant,  and  which  the  em- 
ployee cannot  reasonably  be  expected  to  dis* 
coTer  by  the  exercdse  of  ordinary  oara. 

Boonejf  V.  SevMll  A  D.  Cordage  Co.  161 
Mass.  163,  36  N.  E.  789;  Btuart  v.  Wett 
End  Street  R.  Co.  163  Mass.  391,  40  N.  E. 
180;  Reed  v.  Btockmeyer,  20  C.  C.  A.  381, 
34  U.  S.  App.  727,  74  Fed.  Rep.  186;  John- 
son V.  Aahland  Water  Co.  77  Wis.  61,  46  N. 
W.  807 ;  Delaicare  River  Iron-Ship  Bldg.  A 
Engine  Worka  t.  Vuttail,  119  Pa.  149,  U 
Atf.  66;  Watte  v.  Bart,  7  Wash.  178,  34  Pae. 
423,  771;  LouiwUle  A  21.  R.  Co.  t.  Boland, 


•re  Dot  fellow  servants  of  anbordlnate  em- 
ployeM  Id  other  departments.  In  Kentncky 
alone  It  Is  held  that  the  nesllgoiee  of  a  serv- 
ant who  Is  higher  in  rank  than  the  Injured  one 
will  affect  the  master  with  llabllltr,  even  where 
the  sapertorltf  of  rack  la  not  accompanied  by  a 
power  of  control  (see  VII.  infra). 

For  practical  purposes,  tbereCore,  the  coarts 
are  unanimous  as  to  tbe  doctrine  that  vlce- 
prlndpalsblp  la  not  to  be  Inferred  from  the 
mere  fact  of  superiority  of  rank.  Very  differ- 
ent Is  the  sltnation  when  tbe  Investigation  be- 
gins to  concern  Itself  with  the  algnlScance  of 
the  superior  servant's  right  to  control  tbe  In- 
ferior. Tbe  solvent  effect  of  the  Introdaetlon  of 
tbls  element  Is  strikingly  Indicated  by  the  Irre- 
concilable conflict  of  views  disclosed  In  tbe  esses 
cited  in  the  following  divisions  of  this  note. 
Tbe  boundaries  between  the  domains  of  each 
particular  theory  are  so  extremely  obscure  and 
Ul<deflDed  at  tbeir  points  of  contact  that  It  Is 
often  Impossible  to  determine  with  certainty  the 
principle  to  wbich  a  case  should  be  referred ; 
and  the  dlfllcalty  of  classifying  the  cases  on  a 
■atlsfactory  basis  Is  enormously  Increased  by 
tbe  fluctuations  of  opinion  In  ths  ssme  court. 
See  Bspeclally  the  cases  as  to  conductors  of 
tralna 

Ail  that  Is  possible,  therefore.  Is  to  review 
tbe  autborttiee  under  the  broad  categories  Into 
which  tbe  larger  portion  of  tbem  seem  natural- 
Ir  to  fall,  and  to  nots  any  Instances  in  which 
tbe  arrangement  ta  necessarily  defective  owing 
to  an  owlapplDg  of  theories  or  other  canaes. 

II.  i>eelrfiie  that  viee-prinelpalahip  U  not  de- 
dnefble  merely  from  the  possetaion  of  a  pou>- 
wr  of  ooHtrol  over  the  injured  aervant. 

a.  Oenerat  etaiement. 

The  rule  accepted  by  the  great  majority  of 
tbe  courts  Is  that,  for  tbe  purpose  of  deter- 
mining whether  the  negligent  employee  Is  one 
of  those  for  whose  acts  tbe  master  Is  responsi- 
ble, the  fact  that  one  servant  has  control  over 
another  is  Immaterial,  and  that  a  master  is  not 
responsible  for  the  negligence  of  a  superior 
servant,  even  in  giving  orders,  whereby  Injury 
Is  snstslned  by  the  Inferior  servant.  Moody  v. 
Hamilton  Ufg.  Ca  (180S)  150  Mass.  70,  34 
N.  IS.  18S;  Howard  v.  Hood  (1803)  166  Mass. 
891.  SO  N.  E.  630:  Mattlse  T.  C<mBumers'  Ice 
M^.  Co.  llSOi)  46  La.  Ann.  1535,  16  So.  400 ; 
O'Brien  V.  American  Dredging  Co.  (18U1)  63 
N.  J.  L.  291.  21  Atl.  324 ;  Indiana  Car  Co.  v. 
Parker  (1884)  100  Ind.  181;  Pones  v.  Phli- 
Upa  (1882)  30  Ark.  17.  48  Am.  Rep.  264  (re* 
Tlewiag  instmrtlons)  ;  Blake  v.  Mains  C.  R.  Co. 

SI  L.  a  A. 


(1870)  70  Me.  60,  36  Am.  Bep.  207  (arpueit- 
do)  :  Peltham  v.  England  (1866)  L.  R.  2  Q.  B. 
88,  T  Best  k  8.  676.  86  L.  J.  Q.  B.  N.  B.  14.  15 
Week.  Bep.  151 ;  and  tbe  cases  cited  in  IL  t 

infra. 

"The  common  taw  of  Kngland  Is  that,  where 
fellow  servants  are  engaged  In  a  common  em- 
ployment, whether  one  Is  Inferior  to  the  other, 
whether  one  is  bound  to  obey  the  other  or  not. 
the  master  is  not  liable  for  Injury  occasioned 
to  tbe  one  through  the  negligence  of  the  other. 
There  has  been  some  dismealon  bow  far  tbe 
law  of  Scotland  Is  the  same,  but  It  was  long  ago 
settled  that  tbe  taw  of  England  Is  as  I  have 
slated."  Lord  Esher  In  Iledley  v.  PInhney  * 
Sons  8.  S.  Co.  [1692J  1  Q.  B.  56,  62,  63. 

"A  servant  who  sustains  an  Injury  from  the 
negligence  of  a  superior  agent,  engaged  In  ths 
same  general  business,  cannot  maintain  an  ac- 
tion against  their  common  employer,  although 
he  vas  snbjsct  to  ths  control  of  such  superior 
ageut,  and  could  not  guard  against  his  negll- 
grnce  or  Its  conaequencea."  Keenan  v.  New 
York,  L.  B.  ft  W.  R.  Co.  (1895)  145  N.  Y.  lUO, 
StI  N.  B.  711,  Citing  Sherman  v.  Rochester  ft  S. 
R.  Co.  (1868)  17  N.  Y.  158;  Loughlln  T.  Btat* 
(1887)  105  K.  T.  150,  11  N.  B.  871. 

'■Tbe  fact  that  the  person  whose  negllgenea 
cauBCb  the  Injury  Is  a  seivant  of  a  higher  grade 
than  the  servant  Injured,  or  that  tbe  latter  Is 
subject  to  the  direction  or  control  of  the  form- 
er, and  Is  engaged  at  the  time  In  executing  tbe 
orders  of  the  former,  does  not  take  the  case  out 
of  the  operation  of  the  general  rule  stated,  nor 
make  tbe  master  liable."  Vltto  v.  Keogan 
(1S97)  15  App.  DIv.  829,  44  N.  T.  Supp.  1. 

"The  rule  14.  c,  as  the  defense  of  common 
euiployraent)  is  tbe  same,  although  tbe  one  In- 
jured may  be  Inferior  In  grade,  and  is  subject 
to  the  control  and  direction  of  the  superior 
whose  act  caused  tbe  Injury,  provld'sd  they  are 
both  co-operating  to  effect  tbe  same  common 
object."  Lehigh  Valley  Coal  Co.  T.  Jones 
(1876)  86  Pa.  489. 

In  several  of  tbe  states  the  opinions  of  tbe 
courts  have  undergone  a  cbange,  the  result  be- 
ing sometimes  a  departure  from,  sometimes  an 
adoption  of,  the  principle  generally  accepted. 
Bee  the  summary  In  VIL  infra. 

This  rule  applies  whether  the  n<«llgent  or> 
der  was  given  to  tbe  servant  Injured  or  to  an- 
other servant  whose  act  In  obedience  to  the  or- 
der caused  tbe  Injury.  Moody  v.  Hamilton 
Mfg.  Co.  (1803)  159  Mass.  70,  34  N.  E.  185. 

The  following  are  a  few  of  tbe  numerona 
cases  In  which  the  order  was  given  to  a  fellow 
servsnt  of  the  Injured  person :  Alaska  Tread- 
weU  Gold  MIn.  Co.  T.  Whelan  118071  168  lO. 
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96  Ala.  626,  18  L.  K.  A.  260,  11  So.  667 ;  Mo- 
Carthy  V.  Mulgrew,  107  Iowa,  76,  77  N.  W. 
S27;  Collins  v.  Laeonia  Car  Co.  68  N.  H. 
IW,  38  Atl.  1047 ;  Migswaippi  River  Logging 
Co.  V.  Schneider,  20  C.  C.  A.  390,  34  U.  S. 
App.  743,  74  Fed.  Rep.  195;  Siddall  v.  Par 
cific  MilU,  162  Mass.  378,  38  N.  £.  969; 
Porter  v.  Silver  Creek  d>  M.  Coal  Co.  84  Wis. 
418,  54  N.  W.  1019. 

The  negligence,  if  any,  was  that  of  a  fel- 
low servant  of  Chamberlin. 

The  master  having  discharged  every 
duty  which  devolved  upon  liim  under  the 
inrcumstances,  all  that  remained  to  be  done 
was  "that  eodi  woricman,  whatever  his 
rank,  or  skill,  or  experience,  should,  with 
reasonable,  diligence,  discharffe  his  duty  to- 
wards his  employer  and  his  f«low8." 

Bom  v.  Walker,  139  Pa.  42,  Zl  Atl.  167, 
169. 


The  fellow-servant  doctrine,  rightly  imder- 
atood,  is  very  simple.  It  is  a  mere  applica- 
tion of  the  axiomatic  proposition  that  there 
can  be  no  legal  liability  without  a  breach  of 
legal  duty. 

The  legal  fiction  which  supposes  the  mas- 
ter to  supervise  every  detail  of  his  business 
operations  exists  only  for  the  boiefit  of 
strangers  to  that  business. 

Baltimore  (6  O.  R.  Co.  v.  Bough,  149  U. 
S.  368,  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914; 
Central  R.  Co.  v.  Keegan,  160  U.  S.  259,  40 
L.  ed.  418.  16  Sup.  Ct.  Rep.  269;  Jaquet  r. 
Great  Falls  Mfg.  Co.  66  N.  H.  482,  13  L. 
R.  A.  824,  22  Atl.  S62;  Ross  v.  Walker,  139 
Pa.  42,  21  Atl.  157,  150;  Jfa«t  T.  Kern,  34 
Or.  247,  S4  Pac.  950 ;  Donnelly  v.  Son  Fran- 
cisco Bridge  Co.  117  Cal.  417,  49  Pac.  659; 
li/orthcm  P.  R.  Co.  v.  Hatnbly,  154  U.  8. 
349,  38  L.  ed.  1000.  14  Sup.  Ct.  Rep.  983; 


B.  86.  42  L.  ed.  380,  IS  Sup.  Ct.  Rep.  40 ;  Hus- 
■er  V.  Coger  (1889)  112  N.  T.  614.  3  L.  B.  A. 
Dfi9.  20  N.  K.  556 ;  Dougbty  v.  Penobscot  Log 
PrlTiOK  Co.  (1884)  7Q  Me.  143;  McGlnlej'  v. 
Levering  (1893)  152  Pa.  366,  25  Atl.  824; 
Benson  v.  tiuodwlo  (1888)  147  Mass.  237,  17 
N.  E.  617 ;  and  whetfaer  the  control  exercised 
was  that  incident  to  a  more  or  leas  permanent 
relation,  or  merelr  temporarr.  Hathaway  v. 
Illinois  C  R.  Co.  (1894)  92  Iowa.  88T,  60  N. 
W.  651. 

For  parirases  of  procedure  the  rale  In  Ques- 
tion Is  treated  as  creating  a  presumption  of 
Caet,  whlcb,  where  the  evidence  ts  merely  that 
the  negligent  servant  controlled  the  Injured 
one,  requires  the  court  to  declare  tbat  tbe  ac- 
tion is,  aa  matter  of  law,  not  sustainable. 
White  V.  Eldllts  (1897)  19  App.  Dlv.  256.  46 
N.  Y.  Snpp.  184  (error  to  role  that  a  foreman 
represented  tbe  master,  where  there  was  no  evi- 
dence tending  to  show  that  he  bad  the  requisite 
antborltf ). 

A  verdict  should  be  directed  for  the  plaintiff 
where  there  Is  no  evidence  Indicating  special 
reamns  for  making  an  exception  to  the  general 
rule  that  a  mere  foreman  Is  not  a  vice  princi- 
pal. Dubc  T.  Lewlston  (1891)  88  Me.  211,  22 
Atl.  112. 

Considered   In   Its   relation   to   tbe  saS- 

clency  of  the  pleadings.  It  entails  tbe  conse- 
quence that  a  complaint  which  alleges  an  Injury 
resulting  from  the  negligence  of  an  employee 
whose  designation  Indicates  no  more  than  that 
he  was  in  control  of  the  Injured  servant  with 
respect  to  tbe  work  in  progress  Is  demurrable, 
unless  It  also  avers  facts  of  which  the  legal  ef- 
fect is  that  tbe  superior  servant  represented  tbe 
master.  Flynn  v.  Salem  (1883)  134  Mass. 
351.  Compare  I^awler  v.  Androscoggin  R.  Co. 
<ia73)  62  Me.  4«3.  16  Am.  Kep.  402  (roadmaa- 
ter  ordered  plaintiff  to  work  In  culvert  known 
to  be  dangerooB — demurrer  sustained  to  com- 
plaint alleging  merely  that  the  roadmaster  care- 
lessly managed  the  repairs  of  tbe  culvert)  ; 
Brazil  Sc.  C.  Coal  Co.  v.  Cain  (1884)  98  Ind. 
282  (demurrer  properly  sustained  where  tbe 
only  negligence  sUeged  was  that  a  "bank  l>oss" 
In  a  mine  sent  a  Bervant  (minor  of  nineteen 
years),  who  had  tieen  engaged  in  mining  coal, 
to  drive  a  bank  car)  ;  Peterson  v.  Whltebreast 
Coal  &  Uln.  Co.  (1879)  60  Iowa,  673.  32  Am. 
Rep.  143  (demurrer  properly  sustained  to  peti- 
tion seeking  to  recover  on  the  theory  tbat  the 
delinquent  servant  bad  "charge  and  control" 
«r  plaintlC).  See  also  Bobertson  v.  Chicago  ft 
n.  U.  Co.  (1S96)  146  Ind.  488,  45  N.  E.  650 : 
McDonald  T.  Ei^agle  A  P.  M^.  Co.  (1881)  6T 
fil  L.  R.  A. 


Ga.  761  (mem,)  (1888)  08  Ga.  839  (foil  re- 
port). 

The  line  which  divides  the  cases  controlled 
by  this  general  rule  and  by  tbe  principle  tbat 
the  duty  of  giving  instruction  to  servants  wbo 
require  It  Is  nonassignable  (see  note  on  Instruc- 
tion, James  v,  Uapldes  Lumber  Co.  (189S)  44 
L.  B.  A.  87,  infra).  Is  sometimes  exceedingly 
thin,  aa  where  It  ts  held  that  the  fact  tbat  an 
employee  has  more  experience  tban  another, 
and  Is  aotborlzed  to  give  the  latter  directions 
In  respect  to  their  common  work,  does  not  make 
him  the  vice-principal  of  tbe  employer.  Rozelle 
V.  Rose  (1896)  3  App.  Dlv.  132,  89  N.  Y.  Supp. 
363  (unsafe  method  of  doing  work  adopted). 

All  that  would  be  necessary  under  such  clr- 
r-umstauces  to  convert  nonliability  Into  liability 
would  be  the  Introduction  of  evMenee  showing 
that  tbe  Inexperience  of  the  Injured  servant 
was  an  element  In  tbe  accident,  and  that  the 
master  uuderstood,  or  ought  to  have  under- 
stood, the  special  danger  arising  from  this 
source.  In  most  Instances,  probably,  the  facta 
would  resdily  bear  this  eonstractlon. 

bu*  AafloMoIe  of  the  ioetrtns. 

The  theory  npon  which  tbe  rule  stated  In  the 
last  section  rests  is  that  tbe  risk  of  a  superior 
servant's  negligence  Is  as  much  an  ordinary  risk 
of  the  employment  as  Is  tbe  risk  of  tbe  negli- 
gence of  a  coequal  or  interior  servant. 

"The  same  rule  of  liability  must  neeessarily 
apply  ,  .  .  to  the  several  grades  of  em- 
ployments, wbere  those  In  the  Inferior  are  sub- 
ject to  tbe  direction  and  control  of  those  In  the 
higher  grades,  as  to  cases  where  all  occupy  a 
common  footing  and  possess  equal  entborlty. 
.  .  .  And  what  substantial  dltference  Is 
there  between  a  case  of  Injury  from  tbe  negli- 
gence of  a  servant  with  superior  authority,  and 
one  from  like  negligence  of  a  servant  of  equal 
authority,  employed  at  a  distance  from,  and 
without  tbe  Immediate  Influence  of,  the  party 
Injured?  How  could  the  latter  better  guard 
affBlnst  the  injury  In  tbe  case  last  mentioned 
than  in  the  former  one?  If  distance  Is  to  have 
efTect,  what'shall  the  distance  be?  It  Is  mani- 
fest that  no  distinction  or  exception  as  to  liabil- 
ity of  the  principal,  resting  on  the  inability  of 
the  Injored  party  to  protect  himself  in  the 
particular  case,  ooold  be  made  without  practi- 
cally abrogating  the  entire  rule."  Sherman 
Rochester  ft  8.  R.  Co.  (18o8)  17  N.  T.  153. 

"There  Is  no  principle  wbich  should  make  the 
employer  liable  to  one  of  his  common  laborera 
for  Injuries  sustained  In  consequenee  of  the 
negllgoies  of  Us  foreman  or 
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.northern  F.  B.  Co.  v.  Peterson,  162  U.  8. 

•346,  40  L.  ed.  984,  IC  Sup.  Ct.  Kep.  843; 
Taper  t.  The  Reoewera,  88  Fed.  Rep.  773. 
Streeter  was  a  mere  gang  boss,  and  not  a 

-superintendent  of  a  distinct  department. 
What  Cheer  Coal  Co.  v.  Johnson,  6  C.  G. 

-A.  148,  12  U.  S.  App.  490,  56  Fed.  Rep.  810; 
Minneapolis  v.  Lundin,  7  C.  C.  A.  344,  19 
U.  S.  App.  245,  58  Fed.  Rep.  525;  Cleveland, 

C  C.  d  St.  L.  R.  Co.  V.  Broicn,  20  C.  C.  A. 
147,  34  U.  S.  App.  769,  73  Fed.  Rep.  970; 
Balch  V.  Boat,  20  C.  C.  A.  151,  36  U.  S. 
App.  693,  73  Fed.  Rep.  974;  Coulson  v. 
Iieonard,  77  Fed.  Rep.  638;  Gaynon  r.  Dur- 
kce,  31  C.  C.  A.  308,  52  U.  S.  App.  687,  87 
Fed.  Rep.  302;  Richmond  Looomotive  de 
Mach.  Works  V.  Ford,  94  Va.  627,  27  S.  E. 
qOH;  Alaska  TreadvoeU  Gold  Min.  Oo.  t. 
Whelan,  168  U.  S.  86.  42  L.  ed.  S90.  18  Sup. 

•Ct.  Rep.  40. 


Even  if  Streeter  could  be  considered  as  oo 
cupyiog  the  position  of  general  superintend- 
ent of  a  distinct  department  of  repair,  tliere 
is  still  a  reason  which  prevents  Chamber- 
lin'a  recover^'  from  Uie  master-  for  any  neg- 
ligence of  Which,  in  this  case,  Streeter  may 
have  been  guilty. 

In  the  absence  of  any  violation  of  the 
master's  contract  duties  the  master  is  lia< 
ble  only  for  the  negligence  of  such  a  super- 
intendent in  the  exercise  of  his  general  su- 
pervisory  powers.  When  the  superintend- 
ent undertakes  the  work  of  a  mere  gang 
boss  or  common  laborer,  such  as  Streeter 
was  doing  on  the  day  of  this  accident,  he 
becomes  for  the  time  being  a  ooservant,  and 
for  his  negligent  performance  of  such  work 
the  master  is  not  responsible. 

Quinn  v.  "Sew  Jersey  Lighterage  Co,  23 
Blatchf.  209,  23  Fed.  Rep.  363;  Stookmeyer 


should  not  also  make  him  liable  for  the  negli- 
Sence  of  another  common  Iftborer.  There  canaot 
be  any  dletlDctlon  of  that  Idnd.  Tbey  all  repre- 
sent the  principal,  for  certain  purposes,  and 
the  principal  Is  liable  to  a  stranger  for  an  In- 
jury received  In  consequence  of  the  negligence 
of  tbe  former,  as  well  as  the  latter."  Coon  v. 
SjiacQse  ft  D.  R.  Co.  (1849)  «  Barb.  231. 

Id  Kalleck  ▼.  Deerlng  (1894)  161  Mass.  469, 
37  N.  E.  450.  replying  to  tbe  suggestion  that 
the  fact  of  ordering  the  servant  to  use  an  appli- 
ance which  turned  out  to  be  defective  was  an 
act  belonging  to  the  superior  servant  as  aucfa, 
and  might  have  the  effect  of  taking  the  case 
out  of  tbe  operation  of  tbe  doctrine  as  to  com- 
mon employment,  the  court  said :  "Looking  at 
the  reason  given  for  the  exception  to  the  gen- 
eral liability  of  masters  for  servants,  the  last 
suggestion  canaot  prevail.  If  tbe  sailor  takes 
the  risk  of  a  nvllgent  Injury  lo  his  person 
from  a  fellow  sailor,  there  Is  equal  reason  to 
say  that  be  takes  tbe  risk  of  a  negligent  com- 
mand. A  command  Is  a  transitory  act  whlcb 
the  employer  has  no  chance  to  supervise.  It  Is 
not  like  a  pennanent  condition  of  land  or  ma- 
'CbiDery,  or  tbe  abiding  Incompetence  of  an  em- 
ployee. See  Flynn  v.  Campbell  (1893)  160 
Mass.  128,  35  N.  E.  453.  If  the  defendants 
have  been  guilty  of  no  personal  negligence,  and 
the  plaintiff  does  take  the  risk  of  the  negligence 
of  some  persons  with  whom  bis  work  will  bring 
him  Into  contact,  the  question  whether  the  neg- 
ligence of  one  of  those  persons  Is  within  or 
ouislde  of  the  risks  assumed  Is  not  a  matter  of 
names  or  dignities.  That  is  too  well  settled  to 
need  the  clutlon  of  casea  Ifoody  v.  Hamil- 
ton Hfg.  Co.  (1898)  159  Mass.  TO,  84  N.  B. 
185.  Tbe  question  Is  what  he  mast  be  taken  to 
have  couitemplated  when  he  went  Into  the  em- 
ployment. The  chances  of  negligence  on  the 
part  of  a  superior  employed  In  ihe  common 
business  are  as  obvious  as  In  the  case  of  one  of 
a  lower  grade,  and  therefore,  when  the  duty  Is 
not  personal  to  the  employer  tbe  same  rale  ap- 
plies whatever  the  d^ree  of  tbe  negligent  em- 
ployee. Baltimore  ft  O.  R.  Co.  T.  Baugh  (1803) 
149  U.  B.  868.  37  L.  ed.  772,  18  Sop.  Ct.  Rep. 
•914. 

In  an  article  In  24  Am.  L.  Rev.  190,  quoted 
with  approval  In  St.  Louis,  A.  &  T.  R.  Co.  v. 
Triplett  (1891)  M  Ark.  289,  11  L.  B.  A.  778, 
IB  8.  W.  831.  16  B.  W.  266 :  Ell  v.  Northern  P. 
B.  Co.  <1691)  1  N.  D.  836,  12  L.  R.  A.  07,  48 
N.  W.  222,  and  other  cases.  Judge  Dillon  re- 
marks :  "The  real  Inquiry  Is:  Was  tbe  In- 
Jurr  caowd  Ifg  another  servant  one  of  the  ordi- 
nary risks  of  the  particular  employment?  If 
M,  the  mere  grade,  whether  hitter,  lower,  or 
41  L.  R.  A. 


co-ordinate,  or  the  department  of  the  faulty 
servant.  Is  of  no  consequence.  It  Is  a  condition 
of  contract  of  service  that  tbe  serrant  takes  tip- 
on  himself  tbe  risk  of  accidents  In  the  common 
course  of  the  business,  all  open  and  palpable 
risks.  Including  the  negligence  of  all  fellow 
servants  of  whatever  grade  in  the  same  employ- 
ment. Tbe  tme  Inquiry  In  each  ease  Is,  Was 
the  accident  one  of  tbe  normal  and  nataral 
risks  In  the  ordinary  course  of  business?  If 
so,  then  there  Is  no  common-law  liability  on  tbe 
part  of  the  employer ;  If  not,  there  Is  such  lia- 
bility i  and  the  inquiry,  except  as  It  bears  on 
tbe  above.  Is  not  one  of  grades  or  departments. 
This  Is  the  llnal  form  the  doctrine  has  assumed, 
and  it  Is  tbe  correct  one.  It  Is  plain,  Intelligi- 
ble and  practical.  It  Is  founded  upon  Just 
principles,  vis,,  that  It  Is  precisely  commensur- 
ate with  the  master's  personal  duties." 

The  reasons  of  policy  for  extending  tbe  Im- 
plication of  a  contract  to  assume  this  risk  are 
necessarily  the  same  as  those  by  which  the  doc- 
trine of  common  employment  as  a  whole  Is  sub- 
taln«d. 

"Sound  policy  seems  to  require  that  tbe  law 
should  make  It  for  tbe  interest  of  tbe  servant 
that  he  should  take  care,  not  only  that  be  be 
not  himself  negligent,  but  also  that  any  negli- 
gence of  others  in  tbe  same  employment  be 
properly  guarded  against  by  him,  so  far  as  be 
may  find  It  reasonably  practicable,  and  be  re- 
pelled to  his  employer  If  needful."  Cooley, 
Torts,  2d  ed.  640,  adopted  In  Norfolk  &  W.  R. 
Co.  V.  Uouchlns  (1S97)  95  Va.  398,  «u&  nom. 
Norfolk  &  W.  R.  Co.  v.  Swalne,  46  L.  R.  A.  359, 
28  N.  B.  578,  and  In  Jackson  v.  Norfolk  *  W. 
B,  Co.  (1897)  43  W.  Va.  380,  46  L.  R.  A.  837, 
27  S.  E.  278,  31  8.  E.  25S. 

"The  fellow-servant  rule  is  founded  in  wis- 
dom, and  any  departure  from  it  Is  dangerous  tn 
the  prosperity  and  perpetuity  of  the  enterprises 
of  manufacturing,  mining,  railroading,  and 
those  industries  requiring  the  services  of  many 
servants.  Mure  than  this,  It  increases  the  dan- 
gers to  such  servants  who  may  be  so  employed." 
New  rittsburgh  Coal  ft  Coke  Co.  v.  Peterson 
(1898)  130  [nd.  398.  405.  S5  N.  E.  7.  quoted 
with  approval  In  Jackson  v.  Norfolk  &  W.  H. 
Co.  (1807)  43  W.  Va.  381,  46  L.  B.  A.  387,  27 
8.  B.  278,  31  S.  E.  258. 

This  theory.  If  pushed  to  Its  strictly  logical 
conclusions,  lands  na  In  a  doctrine  similar  to 
that  which,  as  will  be  explained  below  (IV.  d, 
infra),  was  established  In  England  by  Wilson 
V.  Merry  (1808)  L.  R.  1  H,  L.  Sc.  App.  Cas. 
326,  19  L.  T.  N.  8.  80. 

But,  as  limited  by  the  effect  of  the  decisions 
which  embody  the  conception 
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T.  Seed,  SS  Fed.  Rap.  iBO,  BO  0.  C.  A.  881, 
S4  U.  8.  Am.  727,  74  Fad.  Rm.  188;  The 
Miami,  36  C.  C.  A.  281,  03  Fed.  Rep.  218; 
Hartford  v.  Northern  P.  R.  Co.  91  Wis. 
874.  64  N.  W.  1033;  Crispin  v.  Babbitt,  81 
N.  Y.  S16,  37  Am.  Rep.  521;  Buasey  v. 
Coger,  112  K.  Y.  614,  3  L.  R.  A.  S69,  20  K. 
E.  656;  Hoke  v.  Bt.  Louie,  K.  d  N.  B.  Co. 
U  Mo.  App.  674. 

Itetan.  C^lea  X*.  Utimt  and  EAwla 
H.  Bhamiow  for  defendant  hi  error. 

PvtBjuB,  Cirenit  Jodge,  dcUyered  tiie 

opinion  of  the  court: 

ThiB  is  a  writ  of  error  brought  to  reverse 
a  judgment  rendered  in  behalf  of  Chamber- 
lin,  uie  defendant  in  error,  against  the 
plaintiffs  in  error.  The  case  was  tried  to 
a  juiy,  and  the  record  liringB  up  the  whole 
proceedings  at  the  trial.   Tbi  onlj  alleged 

slgnabllltr  of  certain  duties  of  tbe  master,  and 
applied  to  tbe  situations  Id  wblcfa  tbe  effect  of 
tbc  mere  element  of  control  Is  coromoalj  pre- 
sented, It  raajr  be  said  to  sUnd  or  fall  witb  tbe 
correctness  of  the  argument  tbat,  "If  the  serv- 
ant It  supposed  to  assume  tbe  risks  wblcb  the 
master,  with  doe  care  and  diligence,  cannot  pre- 
vent, ...  he  assumes  the  rltks  from  neg- 
ligence of  those  servants  who  may  be  placed 
orer  him  as  snperlor  servants  or  overseers,  as 
well  as  of  tbose  of  equal  grade  with  himself." 
For  the  reason  that  "in  respect  to  soch  over- 
■eers  or  superior  servants,  the  master,  when  be 
bas  used  due  care  In  selecting  them,  cannot 
prevent  tbelr  casual  negligence,  auj  more  than 
he  can  prevoit  the  casual  negligence  of  tbose 
Inferior  In  grade."  Brown  v.  Winona  ft  8t.  P. 
R.  Co.  (188b)  27  Minn.  162,  88  Am.  Bep.  28B, 
6  -N.  W.  484. 

In  other  words,  the  function  of  giving  di- 
rections as  to  the  proper  manner  of  perform- 
ing the  work  Is  not  one  of  tbose  absolute,  per- 
sonal functions  for  the  careful  discharge  of 
whlcb  a  master  is  responelble  whatever  agents 
he  may  employ.  See  tbe  language  used  In 
Doughty  V.  Penobscot  Log  Driving  Co.  (1884) 
76  Ue.  143  ,  Hofnagle  v.  New  Yoffc  C.  &  H. 
a  B.  Co.  (1874)  66  N.  T.  608. 

c.  Quahfieatton  of  the  tfoetrtee  ii»  eeeet  where 
an  order  toifcec  a  ssrvoat  ovtsMe  the  erifrfnat 
eespe  of  hu  eMVioimenfc 

As  pointed  out  tn  another  place,  the  effect  of 
tbe  decisions  regarding  the  liability  of  a  master 
for  injuries  received  by  a  servant  through  bis 
compliance  with  the  order  of  a  superior  to  In- 
cur risks  not  witbln  tbe  scope  of  tbe  original 
contract  of  birtng  Is  tbat,  even  In  the  courts 
which  administer  the  doctrine  now  under  dls- 
cpqalon,  the  mere  possession  of  a  power  of  con- 
trol Is  deemed  to  be  a  snlUdent  ground  for  let- 
ting In  the  operation  of  the  rule  of  reapondeal 
tupertor.  The  reasons  assigned  for  thia  some- 
what Illogical  qualification  of  the  general  rule 
are  explained  In  the  note  to  Dallemond  v.  Saal- 
teldt  (111.)  48  L.  B.  A.  7SS. 

d.  Potrer  of  MrfMfr  and  ataeluH-gi»g  tuhordtn- 

atst,  s^RlJIomoe  of. 

By  all  tbe  courts  which  apply  tbe  above  doc- 
trine. It  is  laid  down  or  assumed  that  a  mere 
foreman  of  a  subordinate  grade  Is  not  converted 
Into  a  Tlce-prlndpal  bj  the  fact  that,  among 
his  powers.  Is  Included  that  of  hiring  and  dis- 
charging bla  snbordlnatea.  Alaska  Treadwell 
Gold  Miu.  Co  r.  Wbetan  (18»7)  168  U.  S.  86, 
411  L.  ed.  3W),  18  Sup.  Ct.  Bep.  40;  Belch  v. 
61  U  R.  A. 


error  whioh  w«  are  to  pw  ob  Is  the  refam) 

of  the  court  to  dir«et  a  verdict  for  the  de- 
fendants below.  No  complaint  is  made  of 
the  other  rulings  of  the  learned  judge  who- 
presided  at  the  trial.  All  the  imc^  wluck- 
are  needed  to  enable  us  to  dispose  of  th«  ia- 
sue  before  us  are  indisputable. 

The  plaintiffs  in  error  were  the  owners  of 
a  mill  engaged  in  the  manufacture  of 
woolen  cloth.  In  the  null  was  a  press,  a. 
heavy  structure  empl<^ed  for  presaing  roUs- 
of  ctoth.  It  was  beaded  in  a  pit  in  iM  floor 
of  the  mill.  Tbe  bottom  of  the  pit  was  slip- 
pen-  with  oil  oozing  down  from  the  press, 
and  the  pit  was  dark.  A  portion  of  this- 
machine  consisted  of  a  heavy  iron  plate  sup- 
ported by  two  large  press  screws.  These 
screws  required  repairs,  and,  when  the  de- 
fendant in  error  waa  injured,  thw  were  be- 
ing taken  out  for  that  purpose.   While  th^ 

Haas  (18U6)  20  C.  C.  A.  151,  36  U.  S.  App. 
603.  78  Fed.  Bep.  074 ;  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Brown  (1896)  20  C.  C.  A.  147,  84  D. 
S.  App.  760,  73  Fed.  Bep.  070 ;  Noyes  v.  WooA' 
(1894)  102  Cal.  380.  86  Pac  786:  UcLean  v. 
Blue  Point  Gravel  MIn.  Co.  (1876)  &1  Cal. 
2.1Q:  Ell  V.  Northern  P.  B.  Co.  (1881)  1  N.  D. 
336,  12  L.  R.  A.  07,  48  N.  W.  222;  Qtlmore  v. 
Oxford  Iron  &  Nail  Co.  (1802)  05  N.  J.  L.  89. 
25  Atl.  707 ;  Schroeder  v.  Flint  Jt  P.  U.  R.  Co. 
(1804)  108  Mlcb.  218,  28  L.  B.  A.  821,  61  N. 
W.  663:  Hastings  T.  Montana  Union  B.  Co. 
(18U6)  18  Mont  483,  46  Pac.  264. 

Averments  that  the  superior  officer  whose 
n^ligence  csused  tbe  platntllTn  Injury  was  de- 
fendant's agent,  with  foil  antborlty  "to  control 
tbe  work  of,  and  to  employ  and  dlscbar^,  the* 
plaintiff  from  bis  employment,  as  wdi  as  other 
servants  of  said  defendant,"  do  not  show  that 
such  officer  was  a  vice-prlnclpal  In  performing 
tbe  act  from  which  the  Injury  resulted.  New 
Pittsburgh  Coal  ft  Coke  Co.  v.  Peterson  (1808) 
136  Ind.  398,  35  N.  E.  7.  See  also  Hanna  v. 
Granger  (1894)  18  R.  I.  007,  28  Atl.  659,  tnfro. 

No  greater  algnlflcance  will  be  attached  to- 
this  power  merely  for  tbe  reason  tbat  the  sub- 
ordinate bad  special  reasons  tor  fearing  that  the 
result  of  disobedience  would  be  the  loss  of  his 
position.  UobertBon  v.  Chicago  ft  E.  B.  Co. 
(1806)  146  Ind.  486,  45  N.  B.  655  (superior 
was  quick-tempered  and  passionate). 
'  In  the  case  of  officials  whose  authority  Is  so 
extensive  as  to  constltnta  them  general  man- 
agers of  an  entire  business  or  a  dwartment  of 
it  (see  IV..  v.,  4n/ra.)  the  evidential  signlfleance 
of  tblb  element  Is  to  be  estimated  with  reference- 
to  tbe  fact  that  such  official  must  always,  as  a 
matter  of  fact,  poesess  the  power  of  determln- 
big,  either  directly  or  through  Instructions  to- 
some  Intermediate  foreman,  what  persons  shall 
be  employed  or  discharged. 

In  a  Michigan  cose  stress  was  laid  on  the 
fact  that  tbe  aaslatant  roadmaster,  who  was 
held  to  be  a  vlce-prloctpai,  had  control  over  the 
section  master,  by  whom  tbe  plaintiff  was  ac- 
tually hired.  Palmer  v.  Michigan  C.  B.  Co. 
(1802)  03  Iflch.  808,  17  L.  B.  A.  686,  68  N. 
W.  887. 

Theoretically,  therefore,  wherever  It  Is  a  mat- 
ter of  doubt  whether  a  supervising  employee 
stands  above  or  below  the  line  which  separates, 
mere  foremen  from  departmental  or  general 
managers,  proof  that  he  possessed  or  did  not 
possess  the  power  of  employing  and  dlsdurg- 
log  bis  subordinates  msy  possibly  become  a  ma- 
terial factor  In  the  Inquiry.  In  practice,  how- 
ever, the  poB&enslon  or  absence  of  such  a  power' 
has  very  rarely  been  discussed  icpm  this  stand- 
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were  being  taken  out,  the  heavy  iron  plate 
required  temporary  support,  and,  by  reason 
of  ita  great  weight  and  its  location  iu  a  dark 
pit  with  a  slippery  floor,  the  work  demand- 
«d  pwt  care. 

Tlie  work  was  dcme  in  behiJf  of  the  pUdn- 
tiflTs  in  error  by  one  Mr.  Streeter.  Ue  is 
called  by  the  defendant  in  error  the  "master 
mechanic"  of  the  mill.  The  evidence  is 
that  Mr.  Dickson  was  the  general  superin- 
tendent of  the  mill,  and  had  full  charge  over 
it  everywhere;  that  Streeter  was  under  his 
direction,  and  did  whatever  Dickson  wanted 
done;  that  in  making  changes,  or  anythiiu 
of  that  nature,  he  went  to  Dickson  for  di- 
Tcctions;  and  that  with  reference  to  small 
ordinary  repairs  he  did  not  go  to  Dickson, 
but  he  always  consulted  him  before  doing 
at^bing  else.  The  evidence  also  is  that 
there  were  employed  in  the  mill  about  260 

point  and  In  thli  ctmnectlon,  the  Judges  natnrel- 
ly  preferring  to  rest  their  conclusions  on  evl- 
deoee  of  a  more  decisive  character.  It  vootd 
•eein  that  tn  the  group  of  states  wltb  which  we 
are  now  concerned  the  only  one  In  which  any 
marked  tendency  has  been  shown  to  ascribe  a 
really  differentiating  Import  to  evidence  that 
the  dellnquat  employee  possssssd  the  power 
Is  Michigan. 

In  one  ease  It  was  laid  down  that  the  power 
of  discharging  was  not  a  controlling  factor,  bat 
an  Important  one.  Palmer  v.  Michigan  C.  R. 
Co.  (1882)  98  Mich.  SOS.  17  L.  B.  A.  686.  53 
N.  W.  397. 

The  ground  of  the  dissent  of  two  judges  In 
Srbroeder  v.  Flint  ft  P.  M.  R.  Co.  (1894)  103 
MIrh.  218.  29  L.  R.  A.  321.  61  N.  W.  668,  where 
the  majority  held  that  the  boss  or  foreman  of 
a  gang  of  men  miloading  and  leveling  dirt  on 
a  rallro&d,  who  is  under  the  Immediate  con- 
trol of  a  railroad  ofDclal  who  Is  often  present, 
sometimes  dally,  directing  the  work.  Is  a  fellow 
■errant  of  a  member  of  the  gang  who  is  in- 
jured by  the  foreman's  fallare  to  give  notice 
that  the  train  Is  about  to  move,  was  that,  ad- 
mitting the  act  which  was  neglected — rie.,  giv- 
ing notice  of  the  Intention  to  move  the  engine 
— to  be  that  o<  a  mere  fellow  servant,  the  evi- 
dence showed  the  delinquent  coemployee  to  have 
been  In  full  control  of  a  branch  of  the  com- 
pany's boslnesa  with  complete  power  to  hire  and 
discharge  his  subordinates.  The  cases  relied 
upon  were  Iluon  v.  Michigan  0.  R.  Co.  (1889) 
78  Mich.  513,  7  L.  B.  A.  600.  44  N.  W.  602,  and 
Harrison  v.  Detroit,  L.  &  N.  R.  Co.  (1800)  70 
Mkh.  409,  7  L.  R.  A.  023,  44  N.  W.  1034.  As 
to  the  first  of  these,  the  posseBSlon  of  the  power 
of  discharge  is  merely  meDtioned  as  a  cumu- 
lative fact.  In  the  second  It  was  certainly 
laid  down,  afvaeado.-  "Whether  or  not  the 
■errant  has  power  to  employ  and  discharge 
other  servants  is  also  Important  In  detenntning 
whether  or  not  he  Is  deemed  to  be  a  superior 
servant,  tor  whwe  acta  the  master  is  held  lia- 
ble." But  there  the  court  did  not  refer  to  any 
other  authorities  bat  Chapman  v.  Erie  B.  Co. 
(1874)  65  N.  Y.  679,  and  Kansas  P.  R.  Co.  v. 
Salmon  (1678)  11  Kan.  83.  These  are  merely 
to  the  effect  that  a  servant  Invested  with  the 
power  of  employing  and  discharging  other  serv- 
ants Is  a  vice-prlnclpal  as  regards  the  exercise 
of  that  particular  power,  and  therefore  do  not 
•uatain  the  theory  In  and  of  which  they  are 
vouched.  oi».,  that  a  general  agency  may  be 
Implied  from  the  possession  of  this  power.  Tbe 
majority  of  the  court  In  the  Schroeder  Case 
reeognlsed  the  doctrine  of  departmental  vlce- 
01  L.  R.  A. 


or  300  persons;  that  Streeter  was  some- 
times called  "boss  machinist,"  and  some- 
times "master  mechanic;"  that  he  employed 
the  help  who  were  under  him,  although  when 
he  wanted  a  man  he  consulted  the  superin- 
tendent, and  when  a  man  did  not  satisfy 
him  he  would  go  to  the  superintendent,  ana 
thereupon  the  superintendent  decided  about 
discharging  him;  that  he  employed  no  per- 
sons except  those  under  his  orders ;  that  al- 
together he  had  seven  on  his  pay  roll, — that 
is,  under  his  orders, — three  firemen,  ono 
teamster,  one  machinist,  and  two  helpers; 
that  his  principal  duties  were  to  work  with 
his  hands,  and  to  look  after  the  men  who- 
were  under  him,  and  that  about  nine  tenths 
of  the  time  he  worked  with  his  hands. 

The  defendant  in  error  cannot  be  said  to 
have  had  any  experience  in  the  particular 
work  to  which  this  case  relates.   He  testi- 

princlpalshlp,  but  did  not  discuss  the  evldrace 

directly  from  tbe  standpoint  of  the  minority. 

It  should  be  observed  that  this  court  hoida 
section  foremen  to  be  mere  servants  (see  sum- 
mary of  Michigan  decisions  In  VH.  e,  infra),  a 
doctrine  which  shows  that  the  poBSesston  of  a 
power  of  discharge  Is  not  regarded  by  it  as  con- 
clusively proving  the  possessor  to  be  a  vlce^ 
principal.  In  most  of  tbe  Judnnents  such  evi- 
dence is  merely  referred  to  as  a  tact  of  a  cor- 
roborative character,  rendering  still  more  un- 
questionable a  conclusion  sufficiently  Justifletf 
on  otiier  grounda  See,  for  example,  Qorml^ 
V.  Vulcan  Iron  Works  (1876>  61  Mo.  492; 
Denver,  8.  P.  ft  P.  R.  Co.  v.  Drlscoll  (1889)  12- 
Colo.  520,  21  Pac.  708 ;  Colorado  Midland  B. 
Co.  V.  NayloD  (1802)  17  Colo.  601.  30  I'ac.  240 ; 
Brlckson  v.  Milwaukee.  L.  8.  &  W.  R.  C&  (1802) 
93  Mich.  414,  !S3  N.  W.  893:  Shumwey  v.  Wal- 
worth &  N.  Mfg.  Co.  (1894)  08  Mich.  411,  58 
M.  W.  303 :  Bnldwlo  v.  St.  txtuls,  K.  &  N.  W.  R. 
Co.  (1.S88)  75  Iowa.  207,  39  N.  W.  607;  Woods 
V.  Undvall  (1801)  1  C.  C.  A.  87,  4  U.  S.  App. 
40.  48  Fed.  Rep.  62. 

The  absence  of  tbe  power  Is,  of  course,  con- 
clusive against  t'ae  Inference  that  tbe  delinquent 
employee  was  a  vlce-prlncipal,  for  It  would  be 
an  abase  of  language  to  apply  that  term  to  any 
oinclal  who  Is  incapable  of  exercising  a  func- 
tion so  essentially  characteristic  of  a  master, 
as  that  of  deciding  who  shall  or  shall  not  work 
for  him. 

Probably  for  the  reason  that  the  above  prin- 
ciple 1p  essentially  Incontestable,  it  has  never 
been  dlscuwd  In  any  reported  case  known  to- 
the  writer  I'be  absence  of  a  power  of  etnploy- 
ing  and  discharging  subordinates  Is  not  infre- 
fluently  mentioned  among  the  facts  which  are 
deemed  to  negative  vice-prlnclpalship,  but  In 
all  these  Instances  the  non  representative  char^ 
acter  of  the  employee  Is  undlsputable  for  other 
reasons.  Peschel  v.  Chicago,  M.  ft  St.  P.  U. 
Co.  (1R84)  62  Wia  888,  21  N.  W.  269 ;  Deavera 
V.  Spencer  (1896)  17  C.  C.  A.  216.  25  D.  8. 
App.  411,  70  Fed.  Uep.  480 ;  Richmond  Loco- 
motive Works  V.  Ford  (lt.97)  94  Va.  627,  27 
8.  E.  500 ;  Delaware  ft  H.  Canal  Co.  v.  Carroll 

(1879)  89  Pa.  382:  Brown  v.  Winona  ft  Bt.  P. 
R.  Co.  (1880)  27  Minn.  162,  38  Am.  Rep.  285. 
n  N.  W.  484 :  Keystone  Bridge  Co.  v.  Newberry 

(1880)  96  I'a.  240,  42  Am.  Rep.  543 :  Foley  v. 
Chicago,  R.  I.  ft  P.  E.  Co.  (1884)  64  Iowa,  644. 
21  N.  W.  124. 

gometlmcb  the  fact  that  a  power  of  discbarge 
Is  to  be  exercised  by  a  foreman  subject  to  the 
approval  of  a  general  superintendent  or  other 
higher  offlcial  Is  mentioned  as  a  raason  by  de- 
daring  him  to  be  a  '¥^i,|gr^t»(9gfe 
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'fles  that  he  was  hired  as  a  spare  fireman,  as 
•a  spare  nij^ht  watchman,  to  wheel  the  ashes 
■out  of  the  boiler  room,  to  keep  the  lawu 
mowed  and  the  yard  clean,  to  sweep  up  the 
concrete  walk,  and  to  do  the  chores  at  the 
Kuperintendent's  house.  It  is  claimed  that 
at  times  he  did  lifting  of  timbers  and  work 
■of  that  nature;  but,  of  course,  on  this  writ 
of  error,  we  must  acc^t  this  particular  is- 
sue as  he  states  it.  His  account  of  his  be- 
ing set  at  the  work  in  which  he  was  injured 
is  as  follows: 

Q.  Where  were  you  working  on  the  3d  of 
iDecember ! 

A.  Out  in  the  yard,  piling  up  old  lumber, 
Q.  If  anybody  called  you^  who  was  itT 
A.  Mr.  Streeter,  the  master  mechanic. 
Q.  What  time? 

A.  I  think  about  ten  o'clock  in  the  fore- 


T.  American  Dredging  Co.  (1891)  63  N.  J.  L. 
201,  21  All.  324;  Gaynon  t.  Durkee  (1808)  31 
<2.  C.  A.  306,  02  U.  8.  A^p.  687,  87  Fed.  Rep. 
302.  From  oar  present  point  of  view  this  sit- 
uation IB  plainly  the  same  as  one  la  which  the 
power  cannot  be  exercised  at  all. 

In  one  case  It  was  denied  that  the  nonposses- 
sioD  ot  the  power  deprived  the  eupervlslog  em- 
ployee of  the  character  of  a  Tice-prlnclpal,  and 
It  was  laid  down  that  "the  most  saturaetory 
evidence  that  one  1b,  as  to  his  coemployees,  a 
Tice-prlnclpal  la  that  his  coemployees  are  under 
his  superrlBlon.  tata  control,  subject  to  ?11b  or- 
ders and  directldb."  Union  P.  R.  Co.  t.  Doyle 
(1«117)  50  Neb.  555,  70  N.  W.  43.  But  this  nil- 
lag  was  loade  In  a  state  wbere  the  "superior 
servant"  doctrine  prevails  (III,  infra),  and  It 
waa  not  necessary  to  refer  to  the  consideration 
which  would  undoubtedly  have  been  deemed 
controlling  In  any  of  the  states  we  are  now  con- 
cerned wltb, — viz.,  that  an  ofDclal  like  the  one 
la  question,  a  head  of  a  department,  although 
he  miftht  not  have  exercised  the  power  directly, 
could  have  exercised  It  by  issuing  the  necessary 
orders  to  the  foreman  who  bad  actually  bired 
the  injured  person. 

Where  the  alleged  breach  of  duty  was  the 
employment  or  retention  of  nafit  servaotB,  the 
evldestlal  significance  of  the  power  of  hiring 
and  dlflcharglng  subordinates  Is,  as  we  have  al- 
ready had  occasion  to  mention,  considered  from 
a  standpoint  quite  different  from  that  which  Is 
appropriate  where  the  general  agency  of  a  de- 
linquent employee  Is  In  question.  The  breach 
of  aucb  a  duty  by  a  person  possessing  sncb  a 
power  necessarily  Imports  a  breach  of  a  non- 
delegable doty  by  one  who  la  the  master's  agent 
for  Its  performance,  and  If  the  possession  of  the 
power  Is  proved,  the  master's  liability  Is  an  un- 
avoidable Inference. 

"Undoobtedly  the  power  to  hire  and  dis- 
charge is  the  teat  ot  a  vice-prlnctpal  when  the 
question  Involved  Is  tbat  of  selecting  or  retain- 
ing proper  servants ;  for  in  this  respect  the 
servant  would  clearly  represent  the  master. 
But  In  no  other  sense  Is  It  a  teat.  The  power 
to  Bummarlly  discharge  nawortlv  serTants,  and 
to  hire  new  ones.  Is  often  a  very  necessary 
and  beneficial  power  for  the  safety  of  other 
■ervants,  for  It  gives  a  foreman  authority  to 
compel  attention  to  duty.  But  It  does  not 
'Cliange  the  eharacter  of  the  foreman's  duties 
from  tbat  of  a  servant  to  those  of  the  prin- 
cipal, nor  does  It  Impose  upon  him  the  master's 
responsibility  In  other  respects."  Hanna  v. 
Granger  (1884)  18  R.  1.  607,  28  Atl.  669. 
61  L.  R.  A. 


noon.  He  says,  "Joe,  we  want  you  to  come 
into  the  mill,  and  help  fix"  what  they  called 
the  "press."  It  was  oroken  down,  "and  we 
are  in  a  hurry  about  it,  and  I  want  to  fix 
it  as  soon  as  possible,  and  want  you  to  oome 
in  and  help." 

Q.  Did  you  go  in? 

A.  Yes,  sir;  I  did.    I  went  in. 

We  think,  therefore,  if  it  had  been  im- 
portant in  the  case,  that  the  defendant  in 
error  would  have  been  entitled  to  go  to  the 
jury  on  the  questions  of  the  nature  of  his 
employment,  and  whether  or  not  the  work 
in  which  he  was  injured  waa  within  Its 
scope,  and  whether  or  not  he  had  any  expe- 
rience in  the  class  of  work  in  which  he  was 
employed  when  injured,  and,  if  yea,  to  what 
extent.  Nevertheless,  in  whatever  way 
these  particular  issues  might  be  determined 

e.  Appliciition  of  the  doctrine  to  the  ooHoiw 
grade*  of  »uporvi»ing  employees. 

As  will  be  seen  from  the  general  oollectloa 
of  authorities  cited  In  the  note,  to  the  following 
sections,  tbe  most  numerous  llluBtratlons  of  the 
doctrine  now  under  discussion  are  furnished  by 
the  decisions  absolving  the  maater  from  liability 
for  Injuries  caused  by  the  negligence  of  em- 
ployees appointed  to  direct  the  labors  of  those 
small  bodies  of  servants  who.  In  every  industrial 
concern  of  any  considerable  magnitude  or  com- 
plexity, must  necessarily  be  Intrusted  with  cer- 
tain distinct  duties  which  ars  of  such  a  nature 
as  to  segregate  them  into  more  or  less  Independ- 
ent groups,  but  which  are  commonly  of  a  some- 
what mechanical  character,  not  requiring  for 
their  performance  tbe  exercise  of  any  of  the 
higher  qualities  of  a  superintending  offlcer. 

In  O'Brien  v.  American  Dredging  Co.  (1801) 
S3  N.  J.  L.  291,  21  Atl.  324,  the  court  said : 
'■Whether  the  master  retains  the  superintend- 
ence and  management  of  bis  business,  or  with- 
draws himself  from  it  and  devolves  It  on  a  vice- 
principal  or  representative.  It  Is  quite  apparent 
that,  althougb  the  master  or  hla  representative 
may  devise  the  plans,  engage  the  workmen, 
provide  the  machinery  and  tools,  and  direct 
tbe  performance  of  work,  neither  can.  as  a  gen- 
eral rule,  be  continually  present  at  the  execution 
of  all  such  voA.  It  is  the  necesaair  conse- 
quence that  the  mere  execution  of  the  planned 
work  must  be  Intrusted  to  workmen,  and.  where 
necessary,  to  groups  or  gangs  of  workmen,  and 
In  such  case  that  one  should  be  selected  as  tbe 
leader,  boss,  or  foreman,  to  see  to  the  execution 
of  such  work.  Tills  sort  of  superiority  of  serv- 
ice is  so  essential  and  so  universal  that  every 
workman,  lu  entering  upon  a  contract  of  service, 
must  contemplate  Its  being  mad^  use  of  In  a 
proper  case.  He  therefore  makes  his  contract 
of  service  In  contemplation  of  tbe  risk  of  Injury 
from  the  negligence  of  a  boss  or  foreman,  as 
well  as  from  the  negligence  of  another  fellow 
workman.  Tbe  foreman  or  superior  sisrvnnt 
stands  to  him.  In  that  respect.  In  the  precise 
position  of  bis  other  fellow  servants." 

In  another  case  we  And  It  remarked  that  an 
employee  Is  a  fellow  servant  with  a  foreman 
under  whose  direction  he  Is  at  work,  where  the 
only  Judgment  and  discretion  exercised  by  such 
foreman  are  those  which  belong  to  a  coworker 
in  a  superior  grade.  Larlch  v.  Holes  (1804) 
18  R.  I.  313,  28  Atl.  661  (where  the  work  to 
be  done  was  simply  getting  a  load  of  sand). 

That  Is  to  say,  the  controlling  conception  In 
the  majority  of  cases  Is  that,  to  Justify  Impet- 
tng  the  negligence  of  an  empIoMV- to  ihCLVas- 
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by  tlie  jury,  the  result  of  litigation  on  the 
other  indisputable  facts  shown  in  the  record 
would  not  nave  been  afTected  thereby.  The 
rule  is  well  settled  tbat,  so  far  as  the  ob- 
ligalions  of  an  employer  are  concerned,  tliey 
are  fundamentally  the  same  towards  a  vol- 
unteer as  towai-ds  one  acting  within  the 
iscope  of  his  employment.  The  authorities 
on  this  point  are  euUiciently  stated  in  Beven, 
Neg.  2d  ed.  1895,  at  pages  826-828,  and  in 
•Oalorne  v.  Knox  A  L.  R.  Co.  68  Me.  49,  28 
-Am-  Bep.  16.  Tlie  rule  is  laid  down  posi- 
tively in  Pollock,  Torts,  4th  ed.  1895,  than 
which  there  is  no  higher  authority.  The 
learned  author  says,  at  page  93:  "More- 
■over,  a,  stranger  who  gives  his  help  without 
reward  to  a  >uan's  aei'vaiits  engaged  in  any 
work  is  held  to  put  himself,  as  vegarda  the 
master's  liability  towards  him,  iu  the  same 
position  as  if  he  were  a  servant.  Having 


of  his  free  will,  thougli  not  under  a  contract 
of  service,  exposed  himself  to  the  ordinary 
risks  of  the  work,  and  made  himself  a  par- 
taker in  them,  he  is  not  entitled  to  be  in- 
demnified against  them  1^  the  mastei-,  any 
more  than  if  he  were  ia  his  regular  employ- 
ment." 

Of  course,  there  may  be  peculiar  circum- 
stances excepting  the  case  from  this  general 
rule,  as  in  Union  F.  R.  Co.  v.  Fort,  17  Wail. 
553,  21  L.  ed.  739;  and,  as  there  shown,  the 
calling  of  a  workman  from  the  class  of  work 
on  which  he  is  employed  to  a  new  class  of 
work,  for  which  he  was  not  employed,  ren- 
ders especially  applicable  the  rule  with  ref- 
erence to  the  proper  warnings  to  be  given  by 
employers  to  employees.  Ihe  case  at  bar. 
however,  as  we  will  explain,  raises  no  issue 
of  that  nature. 

In  the  progress  of  the  work,  Streeter, 


ter,  "he  must  be  more  than  a  mere  foremen  to 
oversee  a  batch  of  hands,  direct  their  work  an- 
•der  the  aupervlslon  of  tbe  master,  see  that  tbej 
.perform  their  duty,  and.  In  case  of  dereliction, 
report  them."  Dobbin  v.  KIcbmoDCl  &  D.  K. 
Co.  (1870)  81  N.  C.  446,  31  Am.  Hep.  512. 

This  principle  tbuB  laid  down,  however,  has 
not  been  construed  In  tbe  North  Carolina  court 
in  the  same  sense,  or  applied  to  the  same  claasea 
of  employees!,  as  In  most  of  the  courts  which 
have  expressed  their  views  In  similar  terms  (see 
III.  injru). 

Or,  as  it  has  also  been  put,  "In  order  to  con- 
stitute one  a  vice-prlnclpal,  he  must  hare  gen- 
eral power  and  control  over  the  bualness,  and 
not  mere  authority  over  n  certain  class  of  work 
-or  a  certain  gang  of  men."  New  York,  L.  E. 
&  W.  R.  Co.  V.  Beil  (IStiG)  112  Pa.  400,  4  Atl. 
50. 

Servants  employed  at  the  same  kind  of  work, 
except  that  one  has  authority  to  give  directions 
to  the  other  as  to  tlie  manner  of  doing  the  work, 
are  fellow  servants.  I*o8tal  Teleg.  Cable  Co. 
V.  Ilulsey  (1806)  115  Ala.  193,  22  So.  834. 

Compare  the  ianguoge  used  in  Andre  v.  Wins- 
low  Ui-os.  IClevator  Co.  (1898)  117  Mich.  500, 
76  X.  W.  86,  and  the  cases  cited  In  V.  d,  infra, 
-deciding  that  certain  employees  are  not  depart- 
mental vk-e-prinelpals. 

Under  the  rulings  as  they  stand,  tbere  Is  no 
warrant  for  the  contention  that  evidence  of  tbe 
participation  of  such  employee  in  the  mannal 
labor  of  their  subordinates  Is  at  all  necessary  to 
esiabilsh  that  they  are  mere  fellow  servants : 
and  it  has  been  expressly  laid  down  in  at  least 
one  esse  that  the  fact  of  a  foreman's  not  en- 
^ii^ng  in  such  labor  Is  immaterial  Id  this  con- 
nection. Northern  1'.  U.  Co.  v.  I'eterHon  (18U6) 
162  U.  8.  846.  40  L.  ed.  994,  16  Sup.  Ct.  Rep. 
843. 

In  tbe  cases  where  it  is  mentioned,  such  evi- 
dence seems  to  be  regarded  as  of  merely  cumu- 
lative force.  See.  for  example.  Moore  Lime  Co. 
-V.  Utchardson  (1897)  95  Va.  326,  28  8.  B.  334  ; 
Bnlrb  v.  Haas  (1896)  20  C.  C.  A.  151,  36  U.  S. 
App.  6B3,  "3  Fed.  Rep.  074 :  Deavera  v.  Spencer 
(180S>  17  C.  C.  A.  216.  25  U.  8.  App.  411,  70 
Fed.  Itep.  480:  Central  R.  Co.  v.  Keegan  (1895) 
JttO  V.  S.  259,  40  L.  ed.  418.  16  Sup.  Ct.  Rep. 
26!i :  Cntes  v.  Itner  (1898)  104  Qa.  679,  30  S. 
.  E.  884 :  Andre  r.  Winslow  Bros^  Elevator  Co. 
il?{*8)  117  Mich.  560.  76  N.  \V.  86. 

And  tbe  same  may  be  said  of  evidence  that 
The  rorem.in  received  the  same  compensation  as 
tils  subordinates.  Griffiths  v.  Mew  Jersey  Jt  N. 
Y.  11.  Co.  (1893)  6  Misc.  320,  25  N.  Y.  Supp. 
1*12,  Affirmed  In  (1894)  8  Misc.  8.  28  N.  Y. 
Supp.  7fi. 
S>\  I..  R.  A. 


I'rora  a  simply  logical  standpoint  tbese  cir- 
cumstances may  be  regarded  as  negativing  the 
inference  that  the  siipei-vlslng  employees  were 
of  sutliclently  high  rank  to  be  general  manogerM 
or  heads  of  departments.  But  In  all  conceiv- 
able case.f  this  Inference  would  In  any  event  be 
so  clearly  excluded  on  other  grounds  where  the 
delinquent  employees  Were  of  the  hnmble  class 
Indicated  by  such  evidence  tbat  Its  practical 
weight  in  the  determination  of  their  character 
and  capacity  would  be  very  slight  Indeed.  In 
some  Instances  tbe  specific  ground  upon  which 
supervising  empiojees  have  been  declared  to  be 
mere  servants  Is  that  they  were  not  heads  of 
flepariments.    See  cases  cited  In  V.  d,  infra. 

In  Mullan  v.  Philadelphia  &  S.  Mall  S.  S.  To. 
il875)  78  Pa.  25,  21  Am.  Rep.  2,  It  was  dis- 
tinctly ruled  that  an  ngent  o£  the  employer  is 
not  a  vice-principal  unless  he  has  charge  of  the 
entire  business  or  a  department  of  It. 

But  nothing  la  gained  by  the  use  of  a  test 
which  gets  rid  of  one  diflleulty  by  Introducing 
another  equally  great.  The  conception  of  a 
"department"  Is  one  which,  even  after  all  the 
rulings  which  deal  with  the  subject,  remains  too 
ossentfaity  vague  (see  III.  b,  infra,  and  the 
remarks  of  the  court  In  the  recent  case  of  Grat- 
tls  V.  Kansas  City,  P.  &  G.  B.  Co.  (1000)  153 
Mo.  380,  48  L.  R.  A.  398,  55  S.  W.  108). 
to  serve  as  an  element  of  dlffereotlatlon 
between  the  cases  where  the  master  is  liable 
and  the  cases  where  he  Is  not  liable.  Be- 
sides, It  is  abundantly  evident  from  a  compar- 
ison of  the  rulings  cited  under  11.  f,  infrn,  with 
those  relating  to  vlce-prlnc)[>ala  in  charge  of 
departments,  that  even  this  nnsatlsfacrory  test 
would  not  supply  a  basis  on  which  tbe  decisions 
could  be  reconciled.  Only  In  one  class  uf  cases 
docs  It  seem  to  suggest  a  rule  of  evidence  which 
can  b«  of  any  practical  service, — those,  namely. 
In  which  tbe  delinquent  foreman  was  himself 
subject  to  a  higher  official,  wbo  was  plainly  the 
master's  general  agent,  tf  tbere  was  one  at  all, 
as  regards  the  work  in  progress.  This  subor- 
dinate position  of  foreman,  denied  to  be  a  vice- 
principal's,  iB  frequently  adverted  to  by  the 
courts.  Richmond  Locomotive  Works  v.  VovA 
(1897;  94  Va.  627,  27  8.  E.  !j09  (gang-boss 
under  foreman  of  machine  shop)  :  Cleveland. 
C.  C.  &  St.  L.  R,  Co.  V.  Brown  (1896)  20  C.  C. 
A.  147,  34  U.  S.  App.  759,  73  Fed.  Rep.  070. 
Reversing  on  rehearing  (1S98)  6  C.  C.  A.  142, 
18  U.  S.  App.  10,  56  Fed.  Rep.  804  (subordinate 
foreman  having  a  departmental  superior)  ; 
What  Cheer  Coal  Co.  v.  Johnson  (1893)  6  C. 
C.  A.  148,  12  n.  8.  At9.  490.  56  Fed.  Rep.  810 
(a  foreman  in  s  mine,  controlled  hj^  a  plt-boi 
who  was  himself  under  the  suf 
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having  removed  one  of  the  press  screws,  re- 
placed it  temporarily  by  a  piece  of  3-inch 
ptank  set  perpendicularly.  In  some  way 
which  the  evidence  does  not  make  clear,  this 
3'inch  plank  gave  wa.j,  and  the  heavy  plate 
in  falling  injured  the  defendant  in  error. 
Jt  is  admitted  that  t^e  work  might  have 
been  done  with  safety  by  the  use  of  ordinary 
blocking  in  the  place  of  a  perpendicular 
shore,  and  there  is  no  evidence  that  the  ma- 
terial for  such  blocking  might  not  have  been 
found  about  the  mill,  while  the  presumption 
is  that  it  would  have  been.  Indeed,  the  evi- 
dence of  the  defendant  in  error,  which  we 
have  dted,  showe  that  at  the  very  time  he 
was  engaged  in  piling  up  old  Imnber,  which 
waa  presumably  siiitabie  for  this  coarse 
blocking,  and  it  also  appears  that  on  a  pre- 
vious occasion  the  blocking  for  this  purpose 
was  at  hand.  Any  question  (»[  this  character, 

Oajmon  v.  Dnrkee  (1898)  81  C.  C.  A.  806,  62 
U.  8.  App.  68T,  87  Fed.  Rep.  302  (general  fore- 
uan  of  railway  shops  who  U  himself  under  the 
control  of  the  master  mechanic — workman  or- 
dered loto  unsafe  place; ;  Deaven  Spencer 
(1896)  17  C.  C.  A.  215,  25  U.  8.  App.  411.  70 
Fed.  Rep.  480  (track-foremaD  Bul^rdlnate  to  a 
supervlBor)  ;  New  York.  L.  B.  ft  W.  R.  Co.  v. 
Bell  (188(1)  112  Pa.  400,  4  ACl.  60  (gang-bora 
In  railway  repair  shops  under  master  mechan- 
ic) ;  HcBrlde  v.  Union  P.  R.  Co.  (1889)  3  Wyo. 
247,  21  Pac.  687  (gang-boss  under  control  of 
the  master-mechanic's  foreman)  ;  Keystone 
Bridge  Co.  v.  Newberry  (1880)  96  Pa.  246,  42 
Am.  Rep.  543  (gang-boss  under  direction  of  a 
superintendent)  ;  Johnson  Ashland  Water 
Co.  ( 1890)  77  Wis.  61,  46  N.  W.  807  (foreman 
In  ezclnilve  charge  of  calking  and  laying  pipes 
under  the  general  superintendent  of  a  water 
company)  ,  Peschel  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  (188S)  62  Wts.  338,  21  N.  W.  269  (one  of 
several  foremen  sobordlnate  to  a  master  car- 
penter) ;  Conlson  t.  Leonard  (189tf).  77  Fed. 
Rep.  588  (foreman  with  supervision  over  sev- 
eral men  in  erecting  the  Iron  work  of  a  build- 
ing, subject  to  the  supervision  of  a  member  of 
the  corporation  employing  them — Injury  caused 
by  Improper  signal) ;  Fordyce  T.  Bitaej  (1898) 
68  Ark.  206,  24  8.  W.  260  (foreman  of  car  re- 
pairers who  Is  under  the  foreman  of  the  round- 
house) :  McGlnley  v.  Levering  (1893)  152  Pa. 
366.  25  Atl.  824  (assistant  foreman)  ;  Murray 
V.  Crlmmlitg  (1895)  14  Misc.  466.  35  N.  Y.  Supp. 
1023  (same  facts)  ;  Collins  v.  Crlmmlns  (1805) 
11  Misc.  24.  31  N.  Y.  Supp.  860  (same  facts)  : 
Connolly  v.  Manrer  (1893)  6  Misc.  98,  26  N.  Y. 
Sapp.  18  (fore.naD  of  men  engaged  under  a 
general  superintendent  In  the  construction  of  a 
particular  part  of  a  building,  having  authority 
to  tell  the  men  when  to  work  and  wheo  to  stop, 
when  their  services  are  no  longer  needed,  and 
when  they  are  required — recently-built  arch 
gave  way,  from  which  the  foreman  had  pre- 
maturely removed  the  centers)  :  Bellfus  v.  New 
York,  L.  E.  ft  W.  R.  Co.  (1883)  29  Hun,  666 
(a  wreck  master  taking  his  orders  from  an  of- 
ficial In  charge  of  the  shops  and  yards)  ;  Bar- 
ringer  V.  Delaware  ft  H.  Canal  Co.  (1879)  19 
Hun,  216  (section  foreman  with  two  superiors, 
a  trackmaster  and  a  superintendent,  between 
him  and  the  company)  ;  O'Brien  v.  American 
Dredging  Co.  (1891)  53  N.  J.  L.  291,  21  Atl. 
824  (plalntlfTs  foot  drawn  Into  machlneiy  of 
dredge  set  In  motion  by  the  "captain"  or  fore- 
man operating  a  dredge  under  the  control  of 
the  general  superintendent  of  the  company)  : 
Rllmore  v.  Oxford  Iron  ft  Nail  Co.  (1692)  55  i 
N.  J.  L.  89,  25  Atl.  707  (foremen  of  mine  under 
51  U  H.  A. 


however,  would  relate  to  the  obligation  of 
the  employer  to  furnish  suitable  materials 
for  doing  the  work;  and  as  to  this  there  is 
neiUier  any  allegation  in  the  declaration, 
nor  any  proof  that  the  materials  were  not 
at  hand,  while,  with  reference  to  a  charKO  of 
negligence  in  this  behalf,  the  law  is  well  set- 
tled that  it  rests  with  tiie  employee  injured 
!>oth  to  allege  and  to  prove  that  the  employ- 
er was  tit  fault. 

There  have  been  discussed  at  the  bar  all 
the  various  phases  of  the  obligations  of  em- 
ployers to  employees.  Aside  from  observ- 
ing incidentally  that,  from  the  necessity  of 
tbe  thii^,  some  of  the  subordinate  rules 
which  have  thus  been  discussed,  espeiaaUy 
the  rule  with  reference  to  the  condition  m 
the  place  where  the  work  is  to  be  done,  do 
not  apply  to  repair  or  construction  gangs, 
exoept  in  a  much  qualified  way,  as  was  shown 

a  general  superintendent)  :  Schroeder  v.  Flint 
&  P.  M.  R.  Co.  (1894)  108  Mich.  213,  29  L.  R. 
A.  321,  61  N.  W.  663  (foreman  of  gang  of 
graders  under  tlie  immediate  control  of  another 
official,  who  was  ftequently  present  directing 
the  work)  ;  HcDermott  v.  Boston  (1882)  ISS 
Bfass.  340  (foreman  cf  laborers  in  the  service 
of  a  city  who  was  himself  controlled  bj  a  gen- 
eral superintendent). 

Manx  of  the  cases  cited  under  the  next  Bnl>di- 
vlsion,  especially  those  relating  to  foremen  of 
section  gangs  and  In  mines,  will  serve  to  Illus- 
trate the  same  point  of  view, — whether  tbe  con- 
trol by  a  higher  superior  is  explicitly  referred 
to  or  not. 

In  Balcb  V.  Haas  (1896)  20  C.  C.  A.  151,  86 
n.  S.  App.  693,  73  Fed.  Rep.  974,  a  case  where 
the  negligent  servant  was  the  foreman  of  a  gang 
engaged  In  excavation,  the  court  reasoned  thus : 
"Clausen  was  not  charged  with  the  superin- 
tendence and  control  of  the  entire  business  of 
his  employers :  he  was  not  the  manager  or  bead 
of  a  department  of  a  diversified  business;  net- 
tber  waa  he  engaged  at  the  time  of  the  accident 
In  tbe  performance  of  a  special  duty  which  the 
law  devolved  upon  bis  employers.  On  the  con- 
trary, be  was  slnply  an  ordinary  foreman,  who 
bad  charge  of  a  gang  of  laborers,  and  vbo 
usually  worked  with  tbem.  He  did  not  even 
have  fulf  control  of  tbe  particular  Job  on  which 
he  was  employed,  for  another  foreman  waa  en- 
gaged on  the  same  work,  who  seems  to  have  bad 
equal  antborlty,  and  both  foremen  were  under 
tbe  general  supervision  of  tbe  common  master." 

A  like  dednctlon  Is  drawn,  and  for  similar 
reasons,  where  the  master  was  supervising  the 
operation  himself,  and  tbe  superior  servant  was 
working  nsder  bis  directions.  Here  the  very 
nature  of  tbe  situation  excludes  the  theory  that 
he  was  a  representative  of  the  master.  See- 
Malone  v.  Hathaway  (1876)  64  N.  Y.  6,  21 
Am.  Rep.  67S,  where  (dissenting.  Church,  Ch. 
J.,  and  Rapallo,  J.)  it  waa  beid  erroneous  to- 
give  an  lastmctlon  framed  on  the  theory  that 
vlce-prlnclpalshlp  was  predlcable  of  a  mere  fore~ 
man  of  carpenters, — one  charged  with  the  spe- 
cial duty  of  executing  repairs  In  a  building,, 
"bnt  performing  them  under  general  or  special 
instmrtluns  from  tbe  principal,  who  retains 
and  has  the  general  supervision  of  the  boslness,, 
and  to  whom  and  whose  Immediate  direction^ 
all  [the  employees]  are  subject." 

Similarly,  a  vice-principal  loses  bis  represen- 
tative cbsracter  for  the  time  being  when  tbe 
employer  himself  assumes  control  and  directs 
him  how  to  do  the  work  In  hand.  Prevost  v. 
Citizens'  Ice  ft  Refrigerating  Co.  (1898),  18^ 
Pa.  617,  40  Atl.  88,  0,31,^,,^  GOOglC 
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with  regard  to  eoiutniction  in  Armour  v. 
Haim,  in  U.  S.  313>  28  L.  ed.  440,  4  Sup.  Ct 
Roph  433>  we  do  not  And  it  necessary  to  oon- 
Aid^r  thoM  peculiar  obligationB;  because,  ou 
the  indisputable  laotB,  the  tmlj  n^ligence 
in  thii  case  which  can  be  udd  to  have  been 
a  oaum  causans,  or  to  have  contributed  to 
the  injury  of  the  defendant  in  error,  was  the 
allied  fault  of  Streeter  in  not  blocking  up 
the  plate,  instead  of  using  the  perpendicular 
plank.  The  reoord,  therefore,  presents  no 
<jue8tion  except  whether  or  not  Streeter  and 
tiie  defendant  in  error  were  coemplt^eee 
with  referenoe  to  the  issue  of  negligence  thus 
presented. 

It  should  be  observed  that  since  the  case 
was  tried  to  the  jury  the  Supreme  Court  has 
decided  Hew  England  R.  Co.  v.  Oonroy,  175 
U.  S.  S23,  44  L.  ed.  181,  20  Sup.  Ct.  Bep.  86, 
in  a  manner  which  clears  up  some  questions 

Wbere  this  sobjectlos  to  a  general  manager, 
or  to  the  master  himself,  as  his  own  superln-. 
teodeot.  Is  established,  the  mere  fact  that  the 
manager  or  the  master  was  not  actnBlly  preseot 
la  pertion,  and  managing  the  operations  when 
the  Injnrj  was  received,  will  not  have  the  ef- 
fect of  CMvertlttg  the  subordinate  foreman  Into 
a  vloa-prlnclpal.  Deavers  v.  Spencer  (1895^  17 
C.  C.  A.  21B.  25  U.  8.  App.  411,  70  Fed.  Bep. 
480.  8e«  also  Benn  v.  Noll  (1884)  65  Iowa, 
407,  21  N.  W.  700,  whet*  the  ouster  was  or- 
dinarily absent. 

The  Immateriality  of  the  fact  that  no  viea- 
principal  was  preseat  at  the  time  of  the  Injury 
Is  evidently  taken  for  granted  In  many  of  the 
decisions  already  cited,  especially  those  respect- 
ing the  foreman  of  track-repairing  gangs,  and 
•Imllar  bodleB  ot  men,  who  normally  do  their 
work  under  circumstances  which  preclude  the 
exercise  of  a  personal  control  by  the  higher 
agents  of  the  master. 

In  order  that  this  result  may  follow  from 
the  absence  of  his  superiors,  It  must  be  sbown 
that,  under  the  arrangements  of  the  establish- 
ment, he  was  to  be  In  sole  charge  and  to  wield 
the  same  powers  of  control  as  the  manager 
bimself,  whenever  that  manager  should  be  a'b- 
senL  See  Byan  v.  Los  Angeles  Ice  ft  Cold 
Storage  Co.  (1886)  112  Gal.  244,  S2  L.  R.  A. 
524,  44  Pae.  471  (negligent  orders)  :  Harphy 
V.  Smith  (1S65)  10  C.  B.  N.  8.  SOI,  12  L.  T.  N. 
B.  605 :  Baldwin  v.  St.  Lonls.  K.  ft  N.  W.  R. 
■Co.  (1888)  75  Iowa,  297.  39  N.  W.  507;  Colo- 
rado Uldlond  R.  Co.  O'Brien  (1891)  16  Colo. 
■219,  27  Poc.  701;  Oreenway  v.  Oonroy  (1894) 
100  Pa.  185,  2S  Atl.  603 :  Duffy  t.  Oliver  Bros. 
<1889)  181  I'a.  208,  18  Atl.  872. 

It  the  negligent  servant  was,  as  a  matter  of 
fact,  a  mere  foreman,  the  position  of  the  plain- 
tiff Is  In  no  wise  Improved  by  the  circumstance 
that  be  was  called  a  soperlntendent.  Capper 
-V.  LonlsVills,  B.  ft  St.  L.  B.  Co.  (188S)  103 
Ind.  805,  2  N.  E.  749 :  Oreenway  v.  Conroy 
(1894)  100  Fa.  185,  28  Atl.  602:  Miller  v. 
Sontfaem  P.  Co.  (1891)  20  Or.  285,  26  Fac 
TO:  Wilson  Merry  U868)  L.  B.  1  Sc.  App. 
Cas.  826,  345,  19  L.  T.  N.  8.  80,  per  Lord  Co- 
knsay. 

f.  ITlu»trative  otuei. 

The  supervising  employees  specified  below 
tiave  been  held  to  be  mere  fellow  servsnts  of 
thetr  sBbordlnates.  For  brevity's  sake  every- 
tUag  but  the  mwe  designation  of  the  dellnqaent 
has  bean  omitted  In  most  Instances,  the  nonlla- 
Ullty  of  the  master  being  understood  to  be  the 
«Sset  of  the  mUng  where  nothlBf  is  stated  to 
tbe  eentcaiy. 
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which  were  before  doubtful.  There  may,  of 
course,  he  instances  whore  the  question 
whether  or  not  differrat  individuals  are  co- 
employees  for  the  purpose  of  the  issue  in 
this  case  should  be  suumitted  to  the  jury 
for  their  determination  on  proper  instruc- 
tions from  the  court;  but,  on  facts  which 
are  so  far  from  dispute  as  those  in  tbe  rec- 
ord at  bar,  tlie  pracUce  of  the  Supreme  Court 
ha£  been  to  dispose  itself  of  that  question  or 
to  direct  the  circuit  court  to  dispose  of  it,  as 
a  question  of  law,  or  as  one  not  contestable  on 
the  proofs  in  tbe  case.  This  was  emphatically 
so  in  Netc  England  B.  Co.  v.  Conroy,  176  U. 
S.  323,  44  L.  ed.  181,  20  Sup.  Ct.  Rep.  85. 
The  only  other  cases  relating  to  this  point 
to  which  we  need  refer  are  Central  H.  Co. 
V.  Keegan,  100  U.  S.  259,  40  L.  ed.  418,  16 
Sup.  Ct.  Rep.  269;  Northern  P.  R.  Co.  v. 
Peterson,  162  U.  8.  346,  40  L.  ed.  904,  10 


Tbe  facts,  as  Indicated  by  tbe  memoranda 
appended  to  the  citations,  should  be  compared 
with  those  Involved  In  the  cases  to  be  discussed 
In  another  note,  In  which  the  master's  nonlia- 
bility Is  referred  directly  to  the  character  ot 
the  act  which  caused  the  Injury,  as  being  es- 
sentially that  of  a  mere  servant. 

It  should  be  remarked  tbst.  In  not  a  few  In- 
stances, It  is  extremely  dllBcnlt  to  say  whether 
the  eoort  intends  to  rely  upon  the  ground  that 
the  operation  ot  the  doctrine  of  common  em- 
ployment Is  not  defeated  by  the  fact  that  the 
dellnqnent  controlled  tbe  injured  servant,  w 
upon  the  ground  that  the  dellnqneot  was,  In 
any  event,  a  mere  fellow  servant  as  to  the  act 
which  caused  the  Injury,  or  npon  both  these 
grounds.  In  view  of  tbe  uncertainty  thus  cre- 
ated. It  has  been  deemed  advisable  to  include  in 
the  following  list  a  good  many  cases  which 
might,  with  apparently  equal  propriety,  have 
been  reserved  for  the  following  note.  These 
rulings  may  also  be  advantageously  contrasted 
with  those  which  illustrate  the  "superior  serv- 
ant" doctrine  In  its  application  to  employees 
holding  similar  or  identical  portions. 

See  lU.  «i/r«. 

1.  Oenorol  managera. 

The  consideration  of  the  status  of  these  fone- 
tionories  is  reserved  for  dlvitfon  IT.  te^ro. 

2.  JSmpIoyess  to  control  of  raUmiif  traftu. 

As  Is  apparent  from  tbe  cases  dted  below, 
tbe  regular  conductor  of  a  train  is  held  to  be  a 
mere  servant  by  all  the  courts  outside  those 
which  reject  tbe  superior-servant  doctrine  (III. 
infra),  and  those  which,  while  not  accepting 
that  doctrine,  hold  conductors  to  be  depart- 
mental vice-prlnclpals  (V.  infra).  It  would 
seem  that  the  Supreme  Court  of  the  United 
States  Is  no  longer  to  be  reckoned  in  tbe  latter 
category.  (See  V.  d,  S,  infra.)  Congrave  v. 
Sontbem  F.  R.  Co.  (1891)  88  Cal.  860.  S6  Pae. 
176  (breach  of  rules  In  starting  train  before 
scheduled  time)  ;  HcCosker  v.  Long  Island  B. 
Co.  (1881)  84  N.  Y.  77  (signaled  to  engineer  to 
back  train  while  brakeman  was  In  a  dangerous 
position)  :  Thayer  v.  St.  Louis,  A.  ft  T.  H.  R. 
Co.  (1864  )  22  Ind.  20,  85  Am.  Dec  409  (brake- 
msn  fell  Into  an  open  culvert,  while  obeying  an 
order  ot  the  conductor  to  detscb  a  car,  and 
sought  to  recover  on  tbe  ground  that  tbe  con- 
ductor was  negligent  In  not  sladcenlng  the 
speed  of  the  train,  after  the  order  was  given)  ; 
Louisville,  N.  A.  ft  C.  R.  Co.  Bouthwlck 
(1696)  16  Ind.  App.  486,  44  N^.  268  (con- 
dncto,  wa.  helping  f,^^^^^^^}^ 
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Sup.  Ct,  Rep.  843;  Martin  v.  Atchison,  T  £ 
S.  F.  R.  Co.  166  U.  S.  3B9,  41  L.  ed.  1051, 

17  Sup.  Ct.  Rep.  603;  Alaska  TreadweU 
Gold  Min.  Co.  V.  Whelan,  168  U.  8.  86,  42 
L.  ed.  390.  18  Sup.  Ct.  Rep.  40. 

In  Alaska  Treadtoell  Oold  Mm.  Oo.  t. 
Whelan  the  suit  waa  brought  hy  &  woric- 
!nan  in  the  corporation's  mine.  The  busi- 
ness of  the  corporation  was  divided  into 
three  departments, — the  mine,  the  mill,  and 
ihe  ehlorination  works, — each  of  which  had 
a  superintendent  who  was  under  the  gener- 
al manager.  In  the  mining  department 
there  were  three  shifts  or  mngs  of  workmen, 
aud  the  negligence  out  oi  ^ich  the  acd- 
tlent  arose  was  that  of  the  foreman  of  the 
gang  in  which  the  plaintiff  was  working, 
'the  court  observed  that  whether  or  not  the 
foreman  had  authority  to  engage  and  dis- 
charge men  under  him  was  immaterial,  and 

c-ar)  ;  Georgia  P.  R.  Co.  v.  Davis  (1890)  92 
A\ti.  300,  9  So.  252  (8B  to  orders  given  in  the 
management  of  tbe  tralnj  ;  Wblttnore  v.  Bos- 
ton &  M.  R.  Co.  (1890)  150  Uass.  477,  23  M.  E. 
'i20  (backlog  cars  so  as  to  crush  car  repairer)  : 
Jaman  v.  Chicago  &  O.  T.  B.  Co.  (1893)  98 
Mkh.  185,  57  N.  W.  32  (condnctor  did  not  re- 
ject an  Improperly  loaded  car  from  his  train)  ; 
La  Flerre  v.  Chicago  &  G.  T.  R.  Co.  (1804)  09 
Mich.  212,  68  N.  W.  60  (cot  placing  car  on 
siding  wbile  being  unloaded,  and  ordering  ez- 
treesivel;  beavy  packages  to  be  carried  across 
tbe  plank  that  was  needed  to  reach  tbe  plat- 
form) ;  see,  however,  summary  of  Micblgan  de- 
cisions In  VII.  Infra.  McGowan  v.  St.  Louis  4 
I.  M.  R.  Co.  (1876)  61  Mo.  528  (assurance  that 
defective  rope  was  safe),  recently  followed, 
after  a  long  series  of  antagonistic  mllngs  (see 
III.  and  VII.  e,  infra).  In  Grattla  v.  Kansas 
City,  r.  &  0.  R.  Co.  (1890)  153  Mo.  380.  48  L. 
R.  A.  399,  55  S.  W.  108  (signal  to  go  ahead— 
held  error  to  lostroct  a  Jury  on  tbe  theory  that 
a  conductor  was,  as  matter  of  law,  a  vice-prin- 
cipal) ;  Criswell  v.  Montana  0.  R.  Co.  (1806) 

18  Mont.  167,  33  L.  R.  A.  S54,  44  Pac.  526,  Re- 
versing (1895)  17  Mont.  189,  42  Pac.  767,  on 
the  ground  that  tbe  territorial  statute  under 
which  the  earlier  ruling  had  been  made  bad 
been  abrogated  by  a  self-executing  provision  of 
the  state  Constitution.  Sherman  v.  Rochester 
&  S.  R.  Co.  (1853)  15  Barb.  674  (1858)  IT  N. 
7.  153  (train  was  run  at  dangerous  speed)  ; 
Woodea  V.  Western  N.  Y.  &  P.  R.  Co.  (1895) 
147  N.  Y.  508.  42  N.  E.  Iflfi,  Reversing  (1891) 
4A  N.  Y.  S.  R.  218,  16  N.  Y.  Snpp.  840  11892) 
46  N.  T.  B.  R.  77.  18  N.  Y.  Supp.  768  (exercise 
of  discretion  In  not  applying  for  more  brake- 
men,  or  setting  off  cars  before  descending  a 
steep  grade)  ;  Robinson  v.  Houston  &  T.  C.  R. 
Co  (1877)  46  Tex.  540  (order  to  get  on  moving 
train)  ;  see,  however,  summary  of  Texas  de- 
cisions, VII.  e,  infra.  Norfolk  *  W.  R.  Co.  v. 
Houchlns  (1897)  95  Va.  398,  «u&  nom.  Nor- 
folk &  W.  R.  Co.  V.  Swalne.  48  L.  R.  A.  369, 
28  S.  E.  678  (directing  trains  onto  track  on 
wbicb  a  train  from  the  opposite  direction  Is 
due),  overruling  earlier  cases  In  this  state, — 
see  III.  f.  3,  VII.  e,  infra;  Jackson  v.  Norfolk 
&  W.  R.  Co.  (1897)  43  W.  Va.  380.  46  L.  R.  A. 
3S7,  27  a.  E.  278.  31  8.  K.  258  (signaled  to  en- 
gineer to  back  a  train  before  tbe  plaintiff,  a 
braketnan,  was  ready  to  make  a  coupling), 
overruling  earlier  decisions  In  this  state, — see 
III.  t,  3,  VII,  e,  infra;  Heine  v.  Chicago  &  N. 
W.  R.  Co.  (1883)  68  Wis.  526,  17  N.  W.  420 
(laborer  was  Injured  by  the  train  being  started 
without  warning). 

The  conductor  of  a  construction  train  was 
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that,  even  if  he  had  such  authority,  he  wa^ 
none  the  less  a  fellow  servant  with  those  un 
der  him,  "employed  in  the  same  department 
and  under  a  common  head."  It  is  appar- 
ent that  Streeter,  in  the  case  at  bar,  was  no 
further  removed  from  tiie  ddFendant  in  error 
than  the  foreman  in  Alaska  TreadweU  Oold 
Min.  Co.  V.  Whelan  from  the  plaintiff  below 
in  that  case,  or  than  the  conductor  in  New 
England  R.  Co.  v.  Conroy  from  the  brake- 
man  who  was  on  the  same  train  with  the 
conductor,  was  subject  to  his  orders,  and 
was  alleged  to  have  suffered  an  injuiy 
through  his  negligence. 

As  to  the  main  question  in  this  case,  it  Is- 
useless  to  burden  an  opinion  with  citations 
from  the  state  cKiurts,  where  the  views  have 
lieen  so  conflicting,  and  the  expressions  of 
them  almost  innumerable;  also,  where  so- 
much  has  been  said  on  this  topic  in  tbe  vari- 

held  to  be  a  mere  servant.  Cassldy  v.  Ualne- 
C.  U.  Co.  (1884  )  76  Me.  488  (laborer  ordered  to 
Jump  from  moving  train). 

The  same  ruling  has  also  been  made  as  to- 
the  flreman  of  a  gravel  train.  O'Connell  v. 
Baltimore  &  O.  R.  Co.  (1868)  SO  Md.  212,  88. 
Am.  Dec.  549. 

Also  as  to  the  foreman  of  a  material  train. 
St.  Louln.  I.  M-  &  S.  U.  Co.  v.  Shackelford 
(1883)  42  Ark.  417  (train  set  In  motion  with- 
out warning  while  laborer  was  shifting  rails- 
from  one  car  to  another). 

And  to  the  foreman  a  train  crew  unload- 
ing and  leveling  dirt  on  a  railway.  Schroeder 
V.  Flint  &  P.  M.  R.  Co.  (1804)  103  Mlcb.  218, 
29  L.  R.  A.  821,  61  N.  W.  663  (failed  to  give- 
notice  that  a  train  was  about  to  move). 

The  engineer  of  an  engine  not  drawing  a 
train,  who  baa  no  subordinate  except  a  fireman. 
Is  a  mere  servant  (Howard  v.  Denver  k  R.  G. 
R.  Co.  (1886)  26  Fed.  Rep.  837  (disobeyed  In- 
structions as  to  running  of  engine)  :  even 
though  the  engineer  In  such  case  may  be  called' 
a  conductor,  and  has  full  cbai^  of  the  engine. 
Baltimore  &  O.  R.  Co.  v.  Baugh  (1893)  140  0. 
S.  368.  37  L.  ed.  772,  13  Sup.  Ct.  Rep.  914  (run- 
ning engine  without  orders).  See,  further,  as  to- 
thls  case,  V.  d,  2,  infra. 

Contrast  the  cases  cited  In  tbe  general  list 
In  III.  infra,  as  to  the  status  an  engineer  ob- 
tains by  tbe  "superior  servant"  doctrine  under- 
the  same  circumEtancea. 

lu  Elayes  v.  Western  B.  Corp.  (1849)  3  Cush. 
270,  the  court  declined  to  c^iecuss  Ihe  questlun 
whether  a  conductor  was  a  vice-principal,  but 
held  that,  at  all  events,  the  company  was  not 
liable  for  the  negligence  of  a  bntkemnn  acting- 
as  a  conductor  on  a  section  of  a  train  tempor- 
arily divided.  The  negligence  alleged  was  that 
the  brafceman  neither  went  on  the  rear  car  him- 
self, nor  stationed  another  brakeman  there,  tbe- 
result  being  that  the  train  parted  on  a  grade, 
and  the  rear  section  ran  Into  the  forward  one. 

As  to  the  ntatiis  of  conductors  In  South  Caro- 
lina, see  V.  d,  vn.  e,  infra. 

8.  Supervising  employess  <ft  mflioav  vards. 

A  general  yardmaster  In  full  control  of  a^ 
yai-d.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Uray 
(inoO)  SO  L.  R.  A.  47.  41  C.  C.  A.  685.  101  Fed. 
Rep.  023  (While  handling  an  engine  In  the  ab- 
sence of  tbe  engineer,  the  yardmaRter  backed 
a  train  rapidly  against  a  switch,  which,  being- 
closed,  derailed  tbe  car  on  which  the  plaintiff, 
a  yard  foreman,  was,  and  dssbed  It  against  aB> 
other  car  on  an  adjacent  track) ;  UcMahon  T. 
Ilenning  (1880)  1  McCrary,  6fS:  fLfBO^^m.. 
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01U  opinions  of  the  several  justices  of  the 
Supreme  Court,  speaking  in  behalf  of  that 
court,  it  would  not  be  prudent  to  accept  any 
particular  expression  as  settling  the  law  be- 
yond what  the  case  itself  demanded.  Naver- 
tbeless,  it  may  well  be  maintained  that  the 
alleged  rule  of  rice-principal,  so  far  as  it 
concerns  the  relations  of  different  persons 
vinplcyed  by  the  same  principal  to  accom- 
plish a  common  result,  has  no  proper  recog- 
nition by  the  Supreme  Court  with  reference 
to  the  irtsue  in  thiti  cane,  as  wc  have  pointetl 
it  out.  On  the  question  of  who  are  coscrv- 
nnts,  it  was  said  by  Justice  Brewer  in  Bal- 
timore d  O.  R.  Co.  V.  Bau<jh,  149  U.  S.  308, 
387,  37  L.  ed.  772,  781,  13  Sup.  Ct.  Rep.  914, 
AS  follows:  "If  the  act  is  one  done  in  the 
discharge  of  some  positive  duty  of  the  mas- 
ter to  the  servant,  then  negligence  in  the 
act  is  the  negligence  of  the  master;  but,  if 


it  be  not  one  in  the  discharge  of  such  posi- 
tive duty,  then  there  should  t>e  some  person- 
al wrong  on  the  part  of  the  employer  before 
he  is  held  liable  therefor." 

This  expression,  so  far  as  it  concerns  the- 
positive  duty  of  the  master,  la  limited  and 
explained  hy  what  precedes  it,  relating  to 
his  obligations  to  provide  suitable  places, 
tools,  and  machinery,  and  to  use  reasonable 
care  in  warning  his  employees,  and  to  other 
matters  of  that  nature,  all  of  which  are  ad- 
mitted io  be  particulars  with  reference  to 
which  the  master  cannot  relieve  himself  by 
deputizing  others.  None  of  these  obliga- 
tions, as  we  have  said,  applies  to  the  ease 
at  bar,  or  to  the  allegations  and  proofs 
which  the  record  presents.  Except  for 
those  special  obligaUons  the  language  of 
Mr.  Justice  Brewer  implies  a  "perianal 
wrong"  on  the  part  of  the  employer;  tliat  is 


358  (ran  cars  together  at  excessive  speed,  In- 
juring coupler). 

An  employee  commonlr  acting  for  a  yard- 
master.  Kirk  t.  Allanta  &.  C.  Air  Line  R.  Co. 
(1886)  04  N.  C.  625,  5S  Am.  Rep.  621  (gave 
a  signal  whicb  caused  an  engineer  to  drive  bis 
train  agalDst  the  car  wblcb  plaintiff  was  repair- 
ing— fnnctionH  said  to  be  merely  attending  to 
details^  ;  we,  bowever,  the  summary  of  North 
Carolina  decisions,  VII.  «,  infra. 

A  ftireutan  subject  to  tbe  orders  of  a  yard- 
maater.  Fraker  v.  St.  Paul,  U.  &  M.  R.  Co. 
(1884)  82  Hlnn.  64,  16  N.  W.  349  (directions 
na  to  tbe  manner  of  removing  a  damaged  car). 

The  foreman  oC  a  drill  crew  In  a  railroad 
yard,  who  Is  "a  romponent  part  of  tbe  crew,  an 
active  coworker  in  tbe  manaal  work  of  swltcb- 
Inr  with  the  speclllc  duty  assigned  to  him  by 
rhe  yardmaater  of  turning  tbe  switches."  Cen- 
tral It.  Co.  V.  Keegan  <189fi)  160  U.  8.  2S9. 
40  ed.  418,  16  Sup.  Ct.  Rep.  269  (moving  de- 
tached cara  without  anyone  on  tbem  to  set  the 
brakes). 

A  fureman  of  a  iwltchltig  crew.  Flannagan 

T.  Chicago  A  N.  W.  R.  Co.  (1880)  50  Wis.  462, 
7  X.  W.  337  (order  led  pisintlff  to  moant  a 
car  with  a  defective  Jaw-atrap — verdict  for  bim 
set  aside,  as  there  was  no  evidence  that  fore- 
man was  charged  with  the  doty  of  Inspecting 
the  cars,  or  knew  of  the  defect). 

The  foreman  of  one  of  several  switching 
crews  working  under  tbe  general  control  of  a 
yardmaster.  Harley  v.  Louisville  ft  N.  R.  Co. 
(lt)tt;i)  5T  Fed.  Rep.  144  (signaled  at  improper 
time  for  the  movement  of  a  car). 

4.  foreman  of  lorettkiuo  gangt  on  roUwair*. 

A  wreckmaster.  UcOrath  t.  Texas  4  P.  R.  Co. 
(ISM)  d  C.  C.  A.  188,  83  U.  B.  App.  88,  60 
Fed.  Rep.  630  (wrecking  car  Improperly 
placed,  and  no  ropes  used  to  keep  the  derrick  In 
pMition). 

Tbe  acting  foreman  of  a  wrecking  ear.  Fllp- 
pln  Kimball  (1898)  81  C.  C.  A.  282,  60  U.  8. 
App.  1,  87  Fed.  Rep.  268  (excessive  strain  on 
ropf  attached  to  a  derrick  broke  It). 

These  two  Federal  decisions  may  probably 
be  regarded  as  superseding  one  to  the  contrary 
effect.  Borgnmo  v  Omaha  &  Bt.  L.  R.  Co. 
(1890)  41  Fed.  Rep.  667.  {See  T.  d,  5.  infra.) 
But,  on  tbe  facts,  It  is  just  possible  that,  in 
tbe  earlier  ease,  the  delinquent  really  occupied 
a  position  sufficiently  high  to  make  blm  a  de- 
partmental vice-prlnclpal. 

Tbe  snperintendent  of  removal  of  wrecks, 
taking  his  orders  from  tbe  employee  in  charge  of 
shops  and  yards.  Bellfos  v.  New  York,  L.  B.  & 
W.  B.  Col  (1888)  20  Hnn.  668  (clasp  holding 
«1  L  S.  A. 


deiTlck  car  to  trestle  while  a  wrecked  car  waa 
being  hoisted  was  ordered  to  be  struck  loose, 
tbe  result  being  that  the  derrick  car  was  pulled 
off  the  trestle). 

6.  SmplotfM*  tuptrvittng  track  worft  ea  rM- 
wovs. 

A  roadmaster.  Lawler  v.  Androscoggin  R. 
Co.  (1873)  62  Ue.  463,  16  Am.  Sep.  492  (decla- 
ration demurrable  which  alleges  an  order  to 
work  under  a  dangerous  overhanging  bank)  ; 
Brown  v.  Winona  A  St.  P.  R.  Co.  (1880)  27 
Minn.  162,  38  Am.  Rep.  286,  6  N.  W.  484  (se^ 
however,  VII.  e,  infra,  as  to  this  and  the  fol- 
lowing case)  :  O'Neill  v.  Great  Northern  R,  Co. 
(1900;  Minn.)  82  N.  W.  1086  (bolt  which  bad 
been  left  In  tbe  timber  of  a  bridge. which  waa 
being  taken  down  struck  the  plaintiff)  ;  Martin 
V.  Atcbiaon,  T.  &  B.  F.  R.  Co.  (1897)  166  D.  8. 
399,  41  L.  ed.  1051,  17  Sup.  Ct.  Rep.  603  (train 
mn  so  as  to  cause  collision  with  hand-car). 

(In  the  first  of  these  cases  a  mere  divisional' 
roadmaster  is  apparently  meant.  In  tbe  sec- 
ond and  third  that  was  certainly  bis  capacity. 
Tbey*  were,  therefore,  not  of  that  grade  of  road- 
masters  whicb  perhaps  constitutes  an  employee 
a  bead  of  a  department.  V.  infra.) 

An  employee  having  the  sapervlslon  of  one- 
balf  of  a  road,  and,  at  tbe  time  of  tbe  accident. 
In  charge  of  a  repair  train.  Mobile  it  M.  R.  Co. 
V.  Smith  (1877)  60  Ala.  346  (negligent  opera- 
tion of  a  train). 

A  foreman  of  a  section  gang.  Martin  v. 
Atchison,  T.  8i  8.  F.  R.  Co.  (1896)  166  U.  8. 
399,  41  L.  ed.  1C51,  17  Sup.  Ct.  Rep.  603.  Af- 
firming (1893)  7  N.  M.  158,  34  Pac.  530  (band- 
car  run  so  as  to  collide  with  train) ;  Northern 
P.  B.  Co.  V.  Charless  (1890)  162  U.  B.  359,  40' 
L.  ed.  999,  16  Sup.  Ct.  Rep.  848  (fan  band-car 
without  taking  precautions  to  escape  collision 
with  trains)  ;  Deavers  t.  Spencer  (1895)  17  C. 
C.  A.  215,  25  V.  8.  App.  411,  70  Fed.  Rep.  480 
(Jumped  on  a  Jack  which  waa  holding  up  the 
track  and  caused  the  rail  to  fall  on  plalntilTs- 
foot)  ;  Kansas  &  A.  Valley  It.  Co.  v.  Waters 
(1805)  16  C.  C.  A.  600,  30  U.  S.  App.  31.  70 
Fed.  Rep.  28  (failed  to  guard  against  collision 
of  band-car  with  trains)  ;  Wright  v.  Southern 
R.  Co.  (1S07)  80  Fed.  Rep.  2G0  (tried  to  save 
band-car  from  collision  with  train)  ;  Daves  v. 
Southern  P.  Co.  (1893)  98  Cal.  19,  82  Pac.  708 
(switch  negligently  left  open)  ;  Justice  v.  Penn- 
sylvania Co.  (1891)  130  Ind.  321,  30  N.  E.  303 
(foreman  allowed  car  to  run  at  dangerous  speed, 
tbe  result  being  that  tbe  plaintiff  lost  his  hold 
(if  the  '.ever,  and  was  struck  by  it)  :  lloben  v. 
'  Burlington  9c  M.  River  R.  Co.  (18QS)  20  lows, 
662  (hand-car  collided  with  tniirif;  Cll|r»d|i^ 
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to  say,  a  wrong  of  a  character  which  could 
iiot  occur  through  the  mere  Diligence  of 
any  indiiidual  (uputized  by  the  maater  in 
the  special  department  of  work  in  which  the 
person  injured  is  employed.  These  expres- 
sions of  Mr.  Justice  Brewer  were  adopted 
and  repeated  by  Mr.  Justice  White,  at  pages 
264  and  205,  160  U.  S.,  pa«eB  421,  422,  40  L. 
ed.>  and  pages  270,  271,  16  Sup.  Ct.  Rep.  in 
Central  It.  Co.  v.  Kcegan,  160  V.  S.  260,  40 
L.  ed.  418,  16  Sup.  Ct.  Rep.  260,  and  were 
carried  forward  by  Mr.  Justice  Shiras  into 
hie  opinion  in  New  England  R.  Co.  v.  Con- 
1-oy,  175  U.  S.  323,  44  L.  ed.  181,  20  Sup.  Ct. 
Rep.  85,  alieady  referred  to. 

Thus,  that  the  test  aa  to  who  are  coserv- 
unts  turns  latlier  on  the  nature  of  the  serv- 
ice than  on  the  relative  rank  of  the  differ- 
ent employees  has  received  the  express  ap- 
proval of  three  justices  of  the  Supreme 


Court,  if  it  is  not  to  he  accepted  as  de- 
termined by  the  court  itself.   Nowhere  in 

the  decisions  of  the  court,  or  in  the  opin- 
ions of  the  various  justices  thereof,  is  this 
test  contravened,  except  as  implied  in  the 
dissent  of  a  minority  of  the  bench  from  the 
results  reached.  But  the  line  of  reasoning 
of  Mr.  Justice  Shiras  in  his  opinion  in  be- 
half of  the  court  in  New  England  R.  Co.  v. 
Oonroy  leads  to  even  more  positive  conclu- 
fdons.  It  was  said  in  Seven,  Neg.  2d  ed. 
1895,  at  page  SOS,  referring  to  the  English 
and  Scotch  decisions:  "The  tendency  of 
these  decisions  is  strongly  towards  includ- 
ing all  grades  of  service,  to  the  very  highest, 
within  the  principle  of  nonliability  in  the 
case  of  common  employment." 

Pollodx.  Torts,  4th  ed.  1895,  lays  down  the 
English  rule  even  more  positively.  After 
some  discubsion  of  the  general  principles  and 


Old  Colonr  R.  Co.  (1886)  141  Mass.  S84,  S  N. 
Fi.  7C1  {arguendo)  ;  Hammond  t.  Chicago  &  O. 
T.  R.  Co.  (ISaO)  83  Mich.  884,  47  N.  W.  965 
(fsllnre  to  send  ahead  a  lookout,  when  hand- 
(«r  ifl  near  a  cnrre)  ;  TImm  v.  Michigan  C.  It. 
Co.  (1893)  08  Mich.  226.  57  N.  W.  116  (as- 
sumed) ;  Oavlgan  v.  Lake  Shore  &  M.  S.  R.  Co. 
(1890)  110  Mich.  71,  67  N.  \V.  1097  (struefc  by 
a  ear  pushed  by  bis  coiaborers,  while  he  was 
obeying  an  order  to  climb  a  stationary  car  to 
set  brakes)  ;  Olson  v.  St.  Paul,  M.  &  M.  R.  Co. 
(1888)  38  Minn.  117,  35  N.  W.  866  (no  precau- 
tions to  protect  hand-car  against  trains)  ;  La- 
grooe  V.  Mobile  &  O.  R.  Co.  (1890)  67  Mlsa. 
592.  7  So.  432  (Injury  received  while  holding 
a  flsh-bar  for  foreman  to  straighten)  ;  Hastings 
V.  Montana  Union  R.  Co.  (1S9Q)  18  Mont  403, 
46  Pac.  264  (laborer  not  warnedof  approachof  a 
train)  ;  Couch  v.  Charlotte,  C.  &  A.  R.  Co. 
(1S84)  22  S.  C.  567  (at  all  events  as  to  orders 
telstlni  to  ordinary  duties:  but  no  negligence 
was,  aa  matter  of  fact,  establlsbed.  See  fur- 
ther, as  to  this  case,  VII.  e,  *n/»-o)  :  Hanley  v. 
Orand  Trunk  R.  Co.  (18U2)  62  N.  H.  274 
(metbod  nt  loading  rails)  ;  Brunell  t.  Southern 
P.  Co.  (1898)  84  Or.  266,  56  Pac  128  (failure 
to  place  a  algnsl  flag  to  warn  approaching 
trains  and  men  on  hand-cars  that  men  were  on 
the  track)  ;  Spancahe  Philadelphia  &  R.  R. 
€o.  (18»2)  148  Pa.  184.  23  Atl!  10O6  (no  warn- 
ing as  to  approach  of  train  was  given). 

The  bosiB  of  a  small  gang  of  ten  or  fifteen 
men  engaged  in  aiding  the  regular  gang  upon 
each  nectlon,  as  occasion  requires.  Northern 
v.  R.  Co.  V.  Peterson  (1896)  162  V.  S.  346,  40 
L.  ed.  094,  16  Sup.  Ct.  Rep.  843  (sudden  appli- 
cation of  brakes  caused  collision  with  following 
hand  car) ;  a.  f.  Ooodwell  v.  Montana  C.  R.  Co. 
(1806)  18  Mont.  208.  45  Pac.  210  (negligence  In 
allowing  a  rail  to  fall  on  plaintiff's  foot — In- 
jury caused  by  erder  to  coiaborers). 

Whether,  In  the  cases  where  the  negligent  or- 
ders relate  to  the  use  of  appliances  known  to 
be  defective,  a  foreman  of  a  gang  woAIng  on 
a  railway  track  fa  a  vice-prlnclpal.  Is  a  ques- 
tion which  essentially  Involves  the  Inquiry 
whether  he  represents  the  employer  In  respect 
to  the  duty  of  furnishing  appliances.  It  Is  held 
that,  under  the  normal  arrangements  of  rail* 
way  companies,  he  Is  not  an  agent  of  the  em- 
ployee tor  the  purpose,  the  agency  being  vested 
In  his  superior  ofDcers.  Kinney  v.  Corbln 
(1890)  132  Pa.  341,  19  Atl.  141  (laborer  In- 
jured by  the  breaking  of  a  chain  which  the  fore- 
man of  the  gang  required  him  to  use  when  he 
knew  It  was  defective)  ;  Barrlnger  v.  Delaware 
A  H.  Canal  Co.  (1879)  19  Hun,  216  (foreman 
failed  to  report  defective  band  csr  for  rqpalrt). 
fil  L.  R.  A. 


The  second  of  these  being  a  typical  case,  it 
witl  be  worth  while  to  give  the  facts  in  exten- 
Mo:  The  section  "boss"  had  chaise  of  about  5 
miles  of  track,  and  was  foreman  of  the  men  em- 
ployed to  keep  such  track  in  repair,  working 
with  them.  He  had  charge  of,  and  was  re- 
sponsible for,  the  tools  and  machinery  used. 
He  hired  bis  men,  or  some  of  them.  If  he  re- 
quired machinery  or  tools,  be  applied  to  the 
track  master  therefor.  If  machinery  gave  out, 
or  was  defective,  he  was  ordered  to  take  It  to 
the  shop  and  have  It  repaired.  Over  him,  and 
In  a  superior  position,  was  the  track  master, 
who  superintended  the  track,  who  employed  the 
foreman  of  the  section  and  other  proper  men. 
and  furnished  Uie  tools  and  machinery  neces- 
sary. To  such  track  master  or  bli  assistant 
all  reports  were  made.  If  repairs  were  neces- 
sary, or  tools  needed,  notice  was  to  be  given  by 
the  section  foreman  to  the  track  master,  who 
suiq>lled  the  tools  or  directed  aa  to  the  repairs. 
The  foreman  was  subject  to  the  trade  master 
and  bound  by  his  orders.  The  court  said: 
"Under  such  a  state  of  facts,  we  think  that 
the  learned  Judge  erred  In  holding  that  Brown 
represented  the  defendant,  and  stood  In  Its 
place.  Brown  was  an  employee.  Just  as  plain- 
tiff was.  They  were  In  the  same  circle  of  em- 
ployment ;  they  worked  together  for  a  common 
purpose.  Each  knew  his  relations  to  the  other 
when  the  employment  began,  and  each  took  the 
i-laks  attending  the  same.  The  negligence  of 
either  was  one  of  those  risks.  That  Brown 
was  foreman,  and  directed  the  action  or  hired 
the  others,  does  not  change  the  rule.  Perhaps 
the  track-master  did  represent  the  defendant. 
We  are  not  called  upon  to  decide  that.  Possi- 
bly no  ono  below  the  superintendent  stood  In 
the  place  of  the  defendant  In  respect  to  the  mat- 
ter In  dispute.  It  Is  enough  that  two  ofllcers  of 
a  superior  grade  stood  between  Brown  and  the 
defendant,  either  of  whom  presumptively  could 
bave  hired  or  discharged  Brown  at  will.  So 
Brown's  position  was  that  of  an  employee,  and 
not  a  representative  of  the  company." 

6.  Employee*  tuperviHno  vorloM  Muds  Of  oeii- 
ttrvction  worfe. 

The  chief  engineer  of  a  road.  McDermott  v. 
Pacific  R.  Co.  (1860)  80  Mo.  115  (bridge  eol- 
lapsfid).  This  case  Is  probably  no  longer  law 
In  Missouri.    See  III.  and  VII.  In^ro. 

A  bridge  carpenter  and  a  division  superin- 
tendent of  depots  and  bridges  are  fellow  serv- 
ants ;  the  former  cannot  recover  *for  the  negll' 
gence  of  the  latter.  Neubauer  v.  New  York,  L. 
G.  *  W.  B.  Co.  (1886)  101  Vf  l.  607,  4|N.  X. 
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scApe  of  the  rule,  ao  far  as  the  nature  of  em- 
ployment ia  concerned,  the  learned  author 
aaja,  at  page  92:  "It  makes  no  difference 
if  the  aerrant  1^  whose  negligence  another 
is  injured  is  a  foreman,  manager,  or,  other 
superior  in  the  aame  anplpymnit,  whose  or- 
-ders  the  other  was,  hy  the  terms  of  his  serv- 
ice, bound  to  ob^.  The  foreman  or  manager 
is  only  a  servant  having  greater  authority. 
Foremen  and  workmen,  of  whatever  rank, 
■and  however  anthori^  and  daty  may  be  die- 
trilmt«d  among  them,  are  'aU  links  in.  the 
same  obain.'" 

Hie  law  in  England  was  anfhtnitattTely 
•declared,  in  ISGS/in  Wilton  t.  tferry,  L.  R. 
1  H.  L.  Sc.  App.  Cas.  320.  In  Veto  England 
R.  Co.  V.  Conrojf,  Mr.  Justice  Shiras,  at  page 
■331.  175  U.  S.,  page  185,  44  U  ed.,  and  page 
85,  20  Sup.  Gt.  lUip.  cites  from  the  opinion 
•of  the  lord  chancellor.  Lord  Gaima,  found  at 


page  332,  as  follows:  "The  master  is  not> 
aiM  cannot  be,  liable  to  bis  servant  unless 
there  be  n^ligenee  on  the  part  of  the  mas- 
ter in  that  in  whieh  he,  the  master,  has  eon- 
traeted  or  undertaken  with  his  servant  to  do. 
The  master  has  not  contracted  or  undertaken 
to  execute  in  person  the  work  connected 
with  bia  business.  .  .  .  But  what  the 
master  is,  in  my  opinion,  bound  to  his  serv- 
ant to  do,  in  the  event  of  his  not  personally 
superintending  and  directing  the  work,  is 
to  select  proper  and  competent  persons  to  do 
so,  and  to  furnish  them  with  adequate  mate- 
rials and  resources  for  the  work.  When  he 
has  done  this,  he  has,  in  my  opinion,  done 
all  that  be  is  bound  to  do.  And  if  the  per- 
sons BO  selected  are  guilty  of  n^ligenoe, 
this  is  not  the  n^ligence  of  tbe  master." 

This  states  tbe  same  rule  as  that  given  by 
Mr.  JuHtice  Brewer  in  Baltimore  il  O.  R.  Co. 


125    (mem.  Jadsnnit;  bridge  earpcater  In- 
jured). 

An  olBclal  called  s  "saperlntendent"  under 
tbe  BSDeral  manager  of  a  road  (apparentlr  a 
Mipenrlaor  of  structores).  Camer  t.  Caraquet 
R.  Co.  (1890)  29  N.  B.  425  (ordered  engineer 
to  erosi  a  bridge  while  In  a  dangeroas  condition 
■owing  to  a  flood). 

A  SDperlntendait  of  rsllwaj  bridges.  War- 
iwr  V.  Brie  R.  Co.  (1868)  80  N.  Y.  408,  Berers- 
iat  (1867)  49  Barb.  558  (bridge  collapsed). 
Tills  case  Is  Inconalsttnt  with  later  New  Xork 
•caass.    See  IT.  d,  2,  and  TIL  infn. 

An  empIOTM  sni>erIotendlng  tbe  eonstrac- 
tion  of  a  bridge,  with  gang  foreman  under  him. 
«tate  use  of  Uamelln  v.  Ualster  (1881)  57  Md. 
-287  (plank  used  that  was  too  short  to  afford  a 
eecors  foothold). 

The  foreman  lo  diatge  of  tbe  woric  of  eon- 
atructlng  an  arch  of  a  railway  bridge.  Hof- 
nagle  v.  New  York  C.  *  H.  B.  R.  Co.  (1874)  66 
N.  Y.  608  (ordered  centers  to  be  taken  out  too 
•oon,  thns  causing  arch  to  fall). 

A  foreman  of  masonii  working  on  a  railway 
bridge.  Weger  v.  Pennsylvania  R.  Co.  (186?) 
55  Pa.  460  (trrtln  ran  down  tbe  liand-car  on 
wblrb  tbe  foreman  and  his  gang  were  returning 
trom  work). 

A  foreman  of  a  gang  engaged  In  placing  a 
lirldge  pier  In  position.  Ulrlch  v.  New  York  C. 
A  U.  R.  B.  Co.  (1696)  25  App.  Div.  46S,  61  N. 
Y.  Supp.  5  (selection  of  Improper  appliance  and 
Improper  method  of  work). 

A  temporary  boss  of  a  bridge  gang  who  Ifl 
lllmself  a  laborer.  Texaa  A  P.  R.  Co.  v.  Rog- 
«ra  (1893)  6  C.  C.  A.  403,  18  U.  B.  App.  647,  67 
Fed.  Rep.  S7S  (ordered  the  hoisting  of  heavy 
timber  with  an  Inadequate  force  of  workmen). 

A  division  foreman  of  bridges  on  s  railway, 
who  labors  with  his  subordinates.  Yager  v. 
Atlantic  IL  A  O.  B.  B.  Co.  (1882)  4  Hughes, 
192  (bridge  got  oot  of  tbe  perpendicular  and 
Cell  owing  to  insafliclent  propping). 

A  foreman  on  the  construction  of  a  bridge 
with  two  superiors  over  him.  Kelljr  v.  Jutte  ft 
F.  Co.  (1899)  98  Fed.  Sep.  880  (negligent  man- 
agement of  derrick — ^failure  to  Inspect  It  for 
proper  adjostment). 

One  of  several  foremen  of  bridge  carpenters, 
lise  V.  Detroit  Bridge  A  Iron  Works  (1876)  62 
Mo.  565  (unskllfol  adjustment  of  frame  whicb 
was  about  to  be  lowered  Into  a  caisson  caused 
It  to  tip  up  and  throw  plaintiff's  intestate  into 
the  water — not  law  under  recent  Missouri  decl- 
•lon)  ;  Ludlow  T.  Oroton  Bridge  A  Htg.  Co. 
41896)  11  App.  DiT.  452,  42  N.  T.  Bupp.  843 
<1895)  Tl  N.  ¥.  8.  B.  510,  86  H.  Y.  Bupp.  462 
41896)  16  Hise.  223,  87  N.  Y.  Bam.  596  (tailed 
«1  L.  B.  A.  34 


to  secure  properly  a  heavy  piece  of  Irtm  wUeh 
was  being  carried  on  a  truck). 

A  foreman  supervising  tbe  building  of  a  boat 
(distlngnlataed  from  an  agent  In  full  control). 
Olsen  V.  Nixon  (1898)  61  N.  J.  L.  671.  40  Atl. 
694  (scaffold  gave  way).. 

The  superintendent  of  repairs  to  a  ship. 
Hussej  V.  Coger  (1889)  112  N.  Y.  614.  8  L.  B. 

A.  059,  20  N.  B.  056  (direction  to  remove 
hatches) . 

A  foreman  of  a  plle-drivIng  gang.  Ell  v. 
Nortbem  P.  B.  Co.  (1891)  1  N.  D.  836,  12  L. 

B.  A.  97,  48  N.  W.  322  (pile  not  being  blo<fted 
was  Shoved  against  the  plaintiff) ;  Drew  v. 
Bast  Whitby  Twp.  (1881)  46  V.  C.  Q.  B.  107 
(hammer  of  pile-driver  fell  on  laborer  through 
neglect  of  foreman  to  see  that  It  was  properly 
Mocked). 

Tbe  inperlnteadeDt  of  the  construction  of  a 
trestle.  Callan  v.  Boil  (1896)  113  Cal.  508,  45 
Far.  1017  (timber  Cor  cap  negligently  selected). 

The  foreman  of  carpenters  under  a  corpora- 
tion. Dewey  T.  Parke,  D.  ft  Co.  (1889)  76  Mich. 
681,  48  N.  W.  644  (temporary  and  movable 
platform  for  use  In  taking  down  partitions  was 
so  defectively  constructed  tbat  a  carpenter  was 
Injured) . 

A  timber  boss  snperlnteodlng  repairs  to  a 
stairway  beside  tbe  track  on  which  lifting  cars 
used  in  mining  run.  Jenkins  v.  Mahopac  Iron 
Ore  Co.  (1890)  82  N.  Y.  B.  R.  866,  10  N.  Y. 
Bupp.  484  (plaintiff  ordered  to  do  work  which 
required  him  to  stand  on  a  track  along  wblch  a 
car  might  at  any  moment  come — foreman  omit- 
ted to  notify  tfgnal  man  not  to  atart  the  cars). 

A  foreman  ti  a  gang  of  carpenters  working 
on  a  building.  Malone  v.  Hathaway  (1876) 
S4  N.  Y.  6,  21  Am.  Rep.  673  (supports  of  wash- 
tub  were  Inadequate)  ;  Jenkins  v.  Mahopac  Iron 
Ore  Co.  (1890)  82  N.  Y.  8.  B.  866,  10  N.  Y. 
Bupp.  484  (foreman  failed  to  warn  laborer  of 
tbe  approach  of  a  car  running  on  the  Incline 
where  be  was  repairing  a  track). 

The  foreman  overseeing  the  construction  of 
a  building.  Bummersell  v.  Fish  (1876)  117 
Msss.  812  (derrick  fell  while  beiiv  hoisted  un- 
der superintendence  of  foreman,  and  Injured  a 
carpenter)  ;  Duffy  v.  Upton  (1873)  113  Mass. 
544  (careless  operation  of  derrick  in  bolstlng 
timber  Injured  a  mason). 

A  clerk  of  the  works  appointed  by  a  company 
to  superintend  the  construction  of  a  building  by 
an  Independent  contractor.  Brown  v.  Accrlng- 
ton  Cotton  Spinning  A  Mfg.  Co.  (1866)  3 
Hurlst  A  C.  611,  34  L.  J.  Each.  N.  S.  208,  18 
L.  T.  N.  13.  94  (as  to  this  case  see,  further.  IT^ 
e,  tntrm)  ;  KlOln  t.  Wendt  (1899) 
Di(  ■ 


)igilized  by 


,  further.  IT. 


TTnusd  Statu  Cibcdit  Ooubt  or  Appbau. 


T.  Baugh,  junt  cited,  and  it  fully  affirms  the 
law  as  laid  down  by  Pollock,  and  as  under- 
stood to  be  now  held  in  England,  and  it  is 
the  only  reference  made  Mr.  Justice  Shir- 
as  to  the  EngUsh  authorities  on  this  pre- 
dse  point,  and  therefore  it  must  be  accepted 
as  representing  the  English  law  as  he  under- 
stood it.  Having  thua  shown  that  the  Eng- 
lish law  does  not  recognize  the  so-called  rule 
of  vice-principal  with  reference  to  the  issue 
in  this  case  and  that  it  certainly  recognizes 
no  distinction  ordinarily  arising  out  of  dif- 
ferent grades  of  service,  Mr.  Justice  Shiraa 
continuen,  at  page  333,  175  U.  S.,  page  186, 
44  L.  ed.,  and  page  88,  20  Sup.  Ct.  Sep.: 

229,  S7  N.  Y.  Supp.  lOS  (onler  to  ON  a  tem- 
porary contrivance). 

A  gang-bOM  employed  by  a  contractor,  en- 
gaged In  the  construetloD  of  a  building  and  sup- 
ervising the  work  himself.  Gates  t.  Itner 
(1808)  104  Ua.  679,  SO  S.  E.  884. 

An  asaistaat  foreman  of  a  contractor  tor 
structural  Iron  work.  McGlnley  v.  Levering 
(1893)  162  Pa.  866,  25  Atl.  824  (fellow  servant 
of  plaintiff  was  ordered  to  use  a  defective  tool). 

A  carpenter  employed  by  the  day  by  a  con- 
tractor, and  left  by  tba  latter  In  control  ot  the 
coDstrnctlon  of  a  houM  while  he  hlnuHlf  waa 
absent.  Benn  v.  Noll  (1884)  60  Iowa.  407,  81 
N.  W.  700  (detective  scalCold). 

The  foreman  of  a  aqoad  receiving  tlmbera  aft- 
er they  were  hoisted  by  a  derrick  to  be  used  In 
a  houxe  under  construction.  Ounn  v.  Wllllng- 
bam  (1900)  111  Ga.  427,  36  S.  E.  804  (derrick 
(ell,  being  Inadequately  secured). 

A  workman  engaged  In  oonatmeting  a  dye- 
house  together  with  two  or  three  other  work- 
men, and  having  the  direction  of  the  work. 
McDonald  V.  Ragle  &  P.  Mfg.  Co.  (1881)  67  Ga. 
761  (1882)  68  Ua.  839  (timber  fell,  while  being 
hoisted  by  a  derrick  managed  by  the  employee 
directing  the  work). 

The  foreman  of  a  crew  engaged  la  repairing 
a  dam.  Doughty  v.  Penobscot  Log  Driving  Co. 
(1SS4)  76  He.  148  (plank  under  a  great  strain 
was  suddenly  released  and  swung  against  the 
Irialntiet). 

The  foreman  of  masons  employed  on  a  build- 
ing. Jenklnson  v.  Carlin  (1894)  10  Misc.  22. 
80  N.  Y.  Supp.  630  (derrick  bad  no  check  ropo, 
and  fell). 

A  mason  working  with  a  "tender"  under  hia 
orders.  Kennedy  v.  Sprli^  (1893)  160  Maaa 
203,  35  N.  E.  779  (defective  staging). 

The  foreman  of  bricklayers  on  a  building. 
Wbite  V.  Eldlits  (1887)  10  App.  Dlv.  256.  46 
N.  Y.  Supp.  184  (unauthorised  order  to  nse  a 
defective  elevator). 

Whether  a  foreman  in  charge  ot  a  gang  of 
masons  engaged  In  the  construction  of  a  sub- 
way Is  a  vice-principal  was  left  undecided  in 
Ricks  T.  riynn  (1900)  196  Pa.  268,  46  Atl.  360. 

A  foreman  In  charge  of  the  erection  of  a 
scaEfoldlng.  Moore  v.  McNeil  (1898)  36  App. 
Div.  323.  54  H.  Y.  Supp.  956  (selection  of  mate- 
rials). 

A  foreman  supervising  workmen  patting  In 

an  elevator.  Andre  v.  WInslow  Broa  Elevator 
Co.  (1898)  117  Mich.  660,  76  N.  W.  86  (failed 
to  take  proper  precautions  with  respect  to  the 
operation  of  the  elevator,  so  as  to  prevent  the 
workmen  from  being  struck  by  tbe  cage)  ;  Whal- 
lon  V.  Sprague  Electric  Elevator  Co:  (1896)  1 
App.  Dlv.  264,  37  N.  Y.  Supp.  174  (subordinate 
Injured  wblle  obeying  an  order  to  take  measure- 
ments on  one  of  the  upper  floors). 

The  foreman  overseeing  the  coDStrncClon  of 
n  L.  R.  A. 


"Leaving  the  decisions  of  the  state  courts,, 
and  coming  to  those  of  this  court,  we  find 
the  latter  to  be  in  substantial  harmony  witb 
the  current  of  authority  in  the  state  and 
Knglish  courts.  From  this  statement  thv- 
case  of  Chioago,  M,  d  Bt.  P.  B.  Co.  t.  &ou^ 
112  U.  S.  377,  28  L.  ed.  787.  6  Sup^  Ct.  Hqi. 
184,  must,  perhaps,  be  exoq»ted."  etc. 

Thereupon,  in  accordance  with  the  direc- 
tions of  the  court,  Mr.  Justice  Shiras  pro- 
ceeds to  overrule  the  case  last  referred  to. 
so  that,  taking  the  whole  opinion  together,, 
it  must  be  accepted  as  a  statement  that  the 
rule  of  the  Federal  courts  on  the  quesUon 
before  us  conforms  to  the  English  rule  aa 

a  large  Iron  gasholder.  McLaaghlln  v.  Camden- 
Iron  Works  (1897)  60  N.  J.  L.  557,  38  Atl.  6T7 
(failure  to  use  proper  appliances  provided  by 
tbe  master  for  raising  a  heavy  frame). 

A  foreman  of  construction.  Frawley  v,  Shel- 
don (1897  )  20  R.  L  206,  88  AU.  870  (Imple- 
ment dropped). 

Any  workman  supervising  blastlDg  opera- 
tiona  Marshall  v.  Schrlcker  (1876)  63  Mo. 
SOS  (plaintiff's  borse  killed  by  a  large  stone- 
wblle  standing,  to  which  the  foreman  had  di- 
rected pWntlff  to  remove  his  teant — foreman 
was  said  to  be  "as  much  engaged  In  the  same 
general  service  when  blasting,  as  he  would 
have  been  In  detaching  the  material  to  be  re- 
moved with  a  pick  and  shovel."  It  Is  a  qnestloD- 
whether  this  ease  Is  any  longer  law  In  HIs- 
sonrl.  See  III.  and  VII.  e,  i»/ro)  ;  Perry  v, 
Rogers  (180S)  157  N.  Y.  261,  61  N.  E.  1021. 
Reversing  (180B)  01  Hun,  243,  86  N.  Y.  Supp. 
208  (failure  to  notitf  workmen  to  pry  off  an. 
overbans^ng  fragment  of  rock,  left  after  a 
blast)  ;  Vltto  v.  Keogan  (1897)  19  App.  Dlv. 
320.  44  N,  Y.  Supp.  1  (order  to  remove  unex- 
ptoded  blast  without  warning  aa  to  presence  of 
dynamite  In  the  bole)  ;  CTapasso  v.  Wootfolk 
(1900)  168  N.  Y.  472,  57  N.  E.  760,  Reversing 
(1898)  26  App.  Div.  234,  49  N.  T.  Snpp.  40U' 
(large  piece  of  rock  left  in  such  a  position  that 
It  fell).  See  also  Kenney  v.  Shaw  (1882)  13a 
Hasa  501,  in  II.  f,  8,  infro. 

A  foreman  controlling  a  gang  in  one  of  the- 
tunnels  of  a  cement  company.  Rosa  v.  Union 
Cement  &  Lime  Co.  (1900 ;  Ind.  App.)  58  N.  K. 
500  (removed  a  portion  of  tbe  loose  stones 
which  bad  been  thrown  out  by  a  blast,  and  so 
caused  a  large  rock  which  they  supported  to- 
fall  on  the  plaintiff). 

A  foreman  of  a  gang  of  laborers  engaged  In 
blasting  upon  a  railroad  track,  whose  duty  It 
Is  to  prepare,  care  for,  distribute,  and  direct 
tbe  explosion  of  the  dynamite  useid.  Sullivan 
V.  New  York,  N.  H.  ft  H.  R.  Co.  (1892)  62  Coun. 
209,  2Q  Atl.  711  (Improper  management  of 
fuse — trial  judge  on  a  bearing  In  damages  aft- 
er a  default  sustained  contention  of  defendant's- 
counsel  that  tbe  foreman  snd  tbe  laborers  were 
fellow  servants,  and  awarded  merely  nominal 
damages) . 

A  foreman  of  blasting  operations  forming 
part  of  the  general  work  of  constnicting  a 
canal.    Mancuso  v.  Cataract  Constr.  Co.  (1895) 
87  Hun.  619.  34  N.  Y.  Supp.  278  (failure  to- 
search  holes  for  unezploded  charges). 

The  foreman  of  work  at  one  of  tbe  shafts  of 
the  tunnel  drlvw  for  the  Croton  aqueduct. 
Rlley  V.  O'Brien  (1889)  68  Hun.  147,  9  N.  T. 
Supp.  129  (failure  to  secure  a  pile  of  brtek  to- 
thc  ahaky  condition  of  which  his  attention  was- 
called). 

A  foreman  of  a  gang  of  men  employed  Is* 
grading  a  railroad.    Llndvall^.  Woods  (188BV 
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•Ut«d  bj  Lord  Cainu.  Whether  or  not  this 
is  to  be  accepted  aa  the  condusire  adjudica- 
tion ot  the  Supreme  Court  to  the  extent 
stated  b7  Mr.  Justice  Shirae,  it  is  at  least 
certain  that  there  is  nothing  in  the  deter- 
minations of  that  court,  as  they  are  now  to 
be  summed  up,  which,  in  riew  of  the  evi- 
dently subordinate  position  of  Streeter,  can 
be  r^ardcd  as  excepting  this  case  from  the 
general  rule  of  the  obligations  of  the  mas- 
ter arising  out  of  the  relations  of  coservants 
-working  together  at  the  same  time  and  for 
the  same  purpose,  while,  on  the  other  hand, 
th^re  is  much  to  thoroughly  discountenance 

41  Uinn.  212,  4  L.  B.  A.  798,  42  N.  W.  1020 
(Injury  caused  bj  the  faJl  oC  a  trestle  coa- 
structed  to  carry  the  earth  excavated  from  a 
cutting  to  art  adjoining  ambankmeDt).  The 
action  being  dlamlased  by  the  trial  court 
In  aanrdaace  with  the  Jodgmoit  of  the 
Sopreme  Court,  another  salt  was  sobseqnentiy 
brought  In  a  Federal  court  which  ruled  that 
this  dismlsBSl  not  being  a  Judgment  on  the  mer- 
its was  no  bar,  and  the  plaintiff  was  finally  de- 
clared by  the  court  ot  appeals  to  be  entitled 
to  recover  on  the  gcoand  that  the  foreman  was 
a  Tlce-prlnclpal.    Bee  V.  and  VII.  itifra. 

A  civil  engineer  saperlntenillng  the  construc- 
tion of  a  railway  for  nonresident  contractors, 
be  himself  being  under  the  control  ot  such  con- 
tractors. UcBrlde  BroJden  <1876)  8  New 
Kealand,  C.  A.  271  (laborer  Injured  by  the  de- 
railment of  a  ballast-car  which  was  being 
poshed  In  front  of  the  engine — a  method  of 
transportation  authorised  by  the  superintend- 
ent). 

An  assistant  engineer  saperlntending  grading 
work.  Cornellson  v.  Eastern  Co.  (1892)  SO 
Iflnn.  28,  52  N.  W.  224  (dangerous  method  of 
withdrawing  unezploded  charge). 

The  overseer  of  a  gang  of  laborers  engaged  In 
waking  an  excavation.  Wilson  v.  Merry  (1868) 
L.  B.  1  Sc.  App.  Cas.  326,  10  L.  T.  N.  S.  30, 
per  Ix>rd  Cranwortb  (arffumdo)  ;  Daley  v. 
Brown  (1899)  45  App.  Dlv.  428,  60  N.  T.  Sopp. 
S40  (conceded — Injury  was  caused  by  dangerous 
method  of  getting  an  engine  back  into  place)  ; 
Larlcb  V.  Holes  (1894)  16  R.  I.  513,  28  Atl. 
661  (negligent  order)  ;  Chicago  A  T.  B.  Co.  v. 
Simmons  (1882)  11  III.  App.  147  (Injory  caused 
by  obeying  order  to  work  at  a. particular  point 
— but  qutere,  as  to  this  case  under  later  Illinois 
decisions.    See  III.  to/ra). 

The  forunan  ot  a  ^ag  of  laborers  emplojed 
bj  a  contractor  for  the  excavation  of  a  tunnel. 
Anderson  v.  Winston  (1887)  81  Fed.  Bep.  B28 
(Injury  caused  by  eartbsllde,  danger  of  which 
was  seen  by  foreman). 

A  foreman  of  a  Job  of  axcaTatlng  woik,  whose 
doty  It  Is  merely  to  report  want  of  proper  ap- 
pliances to  a  vice-prlnclpal.  Uurst  v.  Carnegie 
Steel  Co.  (1896)  173  Pa.  162.  33  Atl.  1102 
(failure  to  inform  superintendent  of  s  clrcnm- 
•tance  creating  danger). 

A  foreman  in  charge  of  men  constructing  a 
■ewer,  with  authority  to  hire  and  discharge 
them  under  the  supervision  of  a  superluteadent 
of  sewer  construction,  who  Is  hldiself  subject 
to  tbe  instructions  of  the  city  engloeer,  as  gen- 
eral superintendent  of  all  public  worka  Hln- 
neapolls  v.  Lnndln  (1803)  7  C.  C.  A.  844,  19 
U.  S.  App.  246,  58  Fed.  Rep.  526  (sewer  caved 
la  owing  to  inadequate  shoring  of  sides). 

A  person  saperintendl^  the  digging  of  a 
trench  or  sswer.  Flynn  v.  Salem  (1883)  134 
Uasa  S51  (sewer  caved  in — demurrer  to  com- 
plaint opheld)  ;  Conley  v.  Portland  (1886)  78 
He.  217,  8  Atl.  658  (sides  of  sewer  caved  In)  ; 
CCoonor  t.  Roberta  (1876)  130  Blasa  287 
51  L.  R.  A. 


any  such  exception,  aiul  Uie  general  drift  is 
against  it.  Lnder  these  circumstances,  the 
request  to  the  court  below  to  instruct  the 
jury  to  return  a  verdict  for  the  defendants 
below,  now  the  plaintiffs  in  error,  should 
have  been  granted.  We  may  add  Uuit  there 
is  no  rule  of  natural  justice  which  holds  an 
employer  who  is  personally  without  fault 
liable  in  damages  for  the  faiilta  of  others. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, the  verdict  set  aside,  and  the  case  ia 
remanded  to  that  court  for  further  proceed- 
ings, and  the  plaintiffs  in  error  are  awarded 
the  costs  of  appeal. 

(same  facts)  ;  Dube  v.  Lewlston  (1891)  83  Me. 
211,  22  Atl.  112  (same  facts — master  held  not 
liable  for  failure  of  foreman  to  use  materials 
furnished  for  shoring  sewers)  ;  Schott  v.  Onon- 
daga County  Sav.  Bank  (1900)  49  App.  Dlv. 
608,  63  N.  Y.  Snpp.  631  (assurance  that  place 
:  of  work  would  be  kept  secured  against  transi- 
tory dangers — In  this  case  the  Injury  was 
caused  by  the  act  of  a  fellow  laborer)  ;  Zelgler 
V.  Day  (1877)  128  Mass.  152  (similar  accident 
owing  to  want  of  proper  planking — ^here  the 
superintendent's  compensation  was  a  certain 
proportion  of  tbe  proflts)  ;  Collins  v.  Crlmmloa 
(1895)  11  Misc.  24,  31  N.  Y.  Supp.  860  (slml- 
Isr  accident). 

A  foreman  In  a  waterworks  company,  having 
exclusive  charge  of  calking  and  laying  pipes, 
in  the  absence  of  the  general  superlutendMit. 
Johnson  v.  Ashland  Water  Co.  (1890)  77  Wis. 
61,  46  N.  W.  807  (pipe  rolled  off  blocks  while 
plaintiff  was  assisting  the  foreman). 

The  foreman  of  a  gang  employed  in  tbe  con- 
struction of  a  line  of  telegraph.  Postal  Teleg. 
Cable  Co.  v.  Hulsey  (1896)  115  Ala.  19S,  22 
Bo.  854  (negligent  dlrecUooa  as  to  manner  of 
performing  work). 

A  superintendent  of  the  work  of  removing  a 
telephone  pole.  Morgrldge  v.  Providence 
Teiepb.  Co.  (1898)  20  B.  I.  886,  89  AU.  828 
(premature  order  to  workmen  to  let  go  their 
hold  on  tbe  pole). 

An  employee  baring  the  direction  of  tbe  act- 
ual work  of  removing  a  telephone  and  telegraph 
line  with  authority  to  hire,  psy,  and  discharge 
employees  American  Teleph.  ft  Teleg.  Co.  v. 
Bower  (1898)  20  Ind.  App.  82,  49  N.  E.  182 
(climbed  pole  and  loosened  wires  after  the  sell 
had  been  removed  from  the  bottom  of  the  pole). 

The  foreman  of  a  crew  engaged  In  taking  down 
a  boUdlng  Cleveland.  C  C.  ft  St.  L.  R.  Co.  v. 
Brown  (1896)  20  C.  C.  A.  147,  84  0.  S.  App. 
750,  73  Fed.  Bep.  970,  Beverslng  on  Rehearing 
(1893)  6  C.  C.  A.  142,  18  U.  S.  App.  10,  56  Fed. 
Rep.  804,  Id  consequence  of  the  decision  In  the 
Bangh  Case  (18B8)  149  U.  a  868,  87  L.  ed. 
772,  18  Sop.  Ct.  Bep.  914  (plalntllC  was  ordersd 
to  chop  through  a  post,  no  sufficient  precautions 
being  taken  to  prevent  the  fall  of  tbe  building 
while  be  was  so  engaged). 

See  also  Floyd  v.  Sugden  (1888)  134  Mass. 
568,  whsre  a  foreman  In  charge  of  the  repair- 
ing of  a  mill  property  was  held  not  to  be  a  vlee* 
principal.    See,  further,  IV.  d,  2,  infra. 

7.  SupsrvMttff  esiploireet  In  the  meiAantedl  de- 
portiMfttt  of  rwUtoairs  end  other  ooacems. 

The  master  mechanic  of  a  railway  company. 
Shauck  V.  Northern  C.  B.  Co.  (1866;  25  Hd.  462 
(defective  engine — distinction  between  assign- 
able and  nonassignable  dnties  not  discussed)  : 
Hard  V.  Vermont  A  C.  R.  Co.  (1860)  32  Vt. 
473  (defective  engine — overruled  In  Davis  v. 
Central  Vermont  R.  Co.  (1882)  66  Vt.  84,  45 
Am.  Rep.  590) :  Columbus  *  I.  C.  it-Co.  v.  Arn- 
old (1869)  31  lad.  17«i^e«%H2»OaSMK 
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Sftnid  O'NEEL,  Bstpt^ 
v. 

GREAT   KOBTHERN   RAILWAY  COM- 
PAHY,  Appt. 

(  Minn.  ) 

*1.  Where  m  a«rTRnt  la  Injared,  belnv 
c«airlit  by  a  bolt  whlcb  remalni  In  *  tim- 
twr,  lo  the  work  of  tearing  away  a  portlOD 
of  a  bridge,  be  assumes  tbe  danger  of  tbt  neg- 
ligenee  oC  bla  fellow  aerraDta,  at  well  as  tbe 
apparent  and  probable  riaks  of  the  aarrlce 

.   In  wblch  he  la  engaged. 

9>  The  road  maater  of  •  rail>o«d  eom- 
PMirt  directing  such  work,  as  In  this  case, 
la  not  tbe  rlce-prlnclpal  of  tbe  emplojer  to 
tbe  extent  that  bla  omlaslon  to  give  a  par- 
ticular waraing  of  a  detail  thereof  whlcb  por- 
tends danger  would  render  the  master  Uable 
for  hia  omissions  in  that  respect. 

(Hay  28,  1000.) 
*Headnotes  by  Lotilt,  J. 


fectlve  engine).  Tbla  case  la  oo  longer  law  In 
Indiana.   Bee  aammary  In  TII.  e,  Indiana,  tn- 

A  machinist  employed  In  repairing  railroad 
engines,  who  occasionally  calls  In  other  em- 
ployees of  the  railroad  company  to  aid  Id  work 
which  be  cannot  do  alone,  la  not  tlie  rice-princi- 
pal or  superior  of  aucb  employees.  Hathaway 
V.  Illinois  C.  B.  Co.  (1894)  92  Iowa.  837,  «0  N. 
W.  661. 

Tbe  foreman  of  locomotire  shops.  Beaulleu 
T.  Portland  ^.  xiiyib)  48  He.  S91  (loose  tim- 
bers fell  on  plaintiff). 

Tlu  bweman  at  a  ronnd-boaee  of  a  railroad. 
Oonslor  v.  Minneapolis  *  St.  L.  R.  Co.  (1887) 
86  Minn.  385,  81  N.  W.  615,  dissenting.  Mitch- 
ell, J.  'alleged  negligence  was  In  ordering  serv- 
ant to  pull  a  ear-spring  without  any  asalstance, 
tbe  evidence  tending  to  show  that  two  men 
were  needed  to  do  such  work  safely). 

Oofttra,  such  a  foreman,  was  assumed  to  be 
a  departmental  vice-prlnclpai  In  Fordyee  v. 
Brlney  <180S)  68  Ark.  206.  24  8.  W.  260. 

One  of  several  foremen  In  a  railway  machine 
shop.  Oaynon  v.  Uurkee  (18t«8)  81  C.  C.  A. 
80<t,  ti2  n.  8.  Am  MT,  8T  Ped.  Rep.  802  (let 
steam  Into  a  holler  while  a  subordinate  was  in- 
side it). 

A  gang-boss  In  railway  sbop,  under  a  master 
mechanic.  McBrlde  v.  Union  P.  R.  Co.  (1880) 
S  Wyo.  247,  21  Pac.  687  (took  a  man  away 
from  work  which  eOnld  not  be  done  safely  with- 
out hini), 

A  "boss  wiper"  who  directs  the  engine  wip- 
ers when  to  work  and  what  to  do.  Knox  v. 
Sontbem  R.  Co.  (1808)  101  Tenn.  S76,  47  S. 
W.  401  (negligent  order  as  to  moving  of  en- 
gine).   As  to  tbla  case,  see  III.  a.  infra. 

An  employee  under  whose  directions  an  en- 
gine cleaner  In  a  round  house  la  to  work  until 
be  has  gained  sufficient  experience.  Spencer 
V.  Ohio  ft  M.  R.  Co.  (1882)  130  Ind.  181.  29  N. 
K.  OlS  (engine  started  while  cleaner  was  under- 
neath It). 

A  gang  bOB8  over  forty  or  fifty  men  working 
tn  a  railroad  repair  yard.  Keenan  v.  New  Torfc, 
L.  G.  ft  W.  R.  Co.  (1895)  146  N.  T.  190.  SO  N. 
S.  711  (plaintiff  was  sent  to  take  a  spring  from 
a  car  standing  on  a  track  other  than  that  on 
which  repairs  were  uaually  made,  and  was  In- 
jured by  other  ears  tmcklng  against  the  one 
from  which  he  was  taking  the  spring). 
CI  li.  R.  A. 


APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Polk  County  over- 
ruling a  motion  for  new  trial  after  verdict 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendAnt'a  u^li* 
gence.  Reversed. 
The  facta  are  stated  in  the  opinion. 
Metara.  WUUw  S.  B«n  «ttd  A.  O. 
WUklasoB,  for  appellant: 

The  case  Is  not  within  (Sen.  Stat.  1894.  I 
2701,  malcing  railways  liable  to  their  serv- 
ants for  injuries  caused  by  tiie  nef^Iigence  of 
a  coservant. 

Lavallee  v.  8t.  Paul,  U.  A  U.  R.  Co.  40 
Minn.  249.  41  N.  W.  074;  Johnson  v.  Bt. 
Paul  It  D.  R,  Co.  43  Minn.  222.  8  Ll  R.  A. 
410,  45  K.  W.  156;  Peareon  v.  Chicago,  M. 
d  8t.  P,  R.  Oo.  47  Minn.  0.  48  N.  W.  302. 

Tbe  doctrine  tbat  the  master  must  furnish 
the  servant  a  safe  place  in  which  to  work, 
or  else  warn  liim  of  dangers,  has  no  appli- 
cation to  the  case  at  bar. 


A  foreman  of  car  repairers.  Peterson  v.  Chi- 
cago ft  N.  W.  R.  Co.  (1887)  67  Mich.  102,  84  N. 
W.  260  (failure  of  foreman  to  set  signal  Hag  to 
protect  car  repairers). 

A  foreman  of  car  repairers,  who  cannot  hire 
or  discharge  his  men,  and  has  no  authority  ex- 
cept to  direct  them  about  their  work.  Foley 
V.  Chicago,  R.  I.  ft  P.  R.  Co.  (1884)  64  Iowa, 
644,  21  N.  W.  124  (here  Injury  occurred  while 
tbe  foreman  was  assisting  In  manual  labor — 
car,  not  being  blocked,  moved  forward  and 
crushed  plalntlfTa  foot). 

A  foreman  In  a  woolen  mill,  sometimes  called 
a  "boss  machinist"  and  aometlnes  "mast«-  me- 
chanic," who  had  charge  of  the  repairs  of  the 
machinery,  but  neither  made  any  Important  al- 
terations In  it  nor  hired  or  discharged  the  gang 
under  his  control  without  consulting  the  gen- 
eral superintendent.  STsvaxa  v.  (^usnaLni 
(1900)  (did  not  block  up  a  heavy  plate  proper- 
ly, and  It  fell  an  a  subordinate). 

Tbe  superintendent  and  manager  In  charge 
of  the  machinery  in  a  factory.  Boyce  v.  Fits- 
patrlck  (1881)  80  Ind.  586  (operative  Injured 
by  recklessness  of  superintendent '  In  passing 
straw  to  a  flax-brake). 

An  engineer  of  a  steam  roller  used  In  repair- 
ing the  streets  of  a  city,  as  regards  a  flagman 
subject  to  hla  orders  and  liable  to  discharge  by 
him.  Hanna  v.  Granger  (1894)  18  R.  I.  507, 
28  Atl.  669  (roller  started  without  warning). 

An  engineer  as  regards  bis  fireman.  Watts 
V.  Beard  (1807)  18  App.  Dlv.  243.  45  N.  T. 
Supp.  878  (flreman  was  adjusting  a  pump  un- 
der tbe  engineer's  control). 

The  foreman  of  a  lathe.  Faber  r.  Carlisle 
Mfg.  Co.  (1880)  126  Pa.  387,  17  Atl.  621  (coun- 
ter-baiance,  being  left  unsecured,  flew  off  and 
BttuA  an  apprentice). 

The  leader  or  boss  of  a  gang  of  hands,  him- 
self under  the  direction  and  control  of  a  fore- 
man, and  doing  aucb  work  as  tbe  latter  directs 
to  be  done.  Richmond  Locomotive  ft  Maoh. 
Works  V.  Ford  (1887)  94  Ta.  627,  27  8.  E.  509 
(heavy  wheel,  wlilch  was  being  moved,  tell  on 
pialBtiff). 

A  foreman  of  a  gang  lifting  heavy  machinery. 
Robertson  v.  Chicago  ft  E.  R.  Co.  (1896)  146 
Ind.  486,  46  N.  E.  666  (foreman  failed  to  as- 
sist In  sustaining  some  he»x  nwchlnery,  and 
plaintUC  suffared  f,«|^^GoOgIe 
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From  th«  rerr  dutraeter  of  tbe  work,  the 
safe^  of  tbe  place  was  cootiztuall/  ohang- 
iiur.  The  master  could  not  know  just  what 
■puces,  if  any,  would  net  be  drawn. 

Gulf,  C.  A  8.  F.  R.  Co.  T.  Jaokson,  12  C. 
a  A.  607,  27'  U.  S.  App.  619,  66  Fed.  Rep. 
48;  FinalyBon  v.  Vtioa  Mm.  d  Mill.  Co.  14 
C.  a  A.  492,  32  U.  S.  App.  143,  07  Fed.  Rep. 
607 ;  CarUon  v.  Oregon  8hort  lAne  d  O.  N. 
R.  Co.  il  Or.  450,  28  Pae.  497 ;  Oiton  v.  Mo- 
Mullen,  34  Uinn.  94,  24  N.  W.  318;  Kelley 
T.  Ohieagot  Ht.  P.  U.  A  O.  R.  Co.  86  Minn. 
490,  20  N.  W.  17S. 

The  character  and  ma^tude  tA  the  work 
were  not  such  as  to  make  it  the  master's 
duty  to  pentonaily  direct  where  each  serr- 
ant  should  work,  or  warn  them  of  the  danger 
«f  working  in  any  given  place. 

Broderick  v.  8t.  Paul  City  R.  Co.  74 
Uinn.  163,  77  N.  W.  28;  KeUey  T.  Chioago, 
8t.  P.  M.  d  0.  R,  Co.  85  Uinn.  400,  29  N. 
W.  173. 

The  negligence^  if  any,  of  Hess,  the  road 
master,  wao  that  of  a  fellow  servant,  for 
which  defendant  is  not  liable. 

Brown  v.  Winona  <t  tit.  P.  &.  Co.  27  Minn. 


A  workmaa  amployed  in  the  picker-room  of 
a  ^rtory  with  two  otber  persons,  and  bavrng 
tbe  direction  of  Che  work  therein  as  foreman. 
llcOovem  t.  Colnmbua  Ufg.  Co.  (1868)  80  Oa. 
S27,  S  8.  B.  492  (machfoe  nesMgentlr  started 
bj  (oremaa  while  It  was  being  cleaned). 

Tbe  foreman  in  charge  of  a  crew  operating 
tlie  grinders  Id  a  mill.  Cowan  v.  Umbagog 
Pulp  Co.  (1897)  91  Me.  26,  89  Atl.  840  (altera- 
tion made  In  machtnerr  rendered  It  dangerons 
— water  pipe  wUeb  supplied  pressure  plugged). 

8.  rarwnam  auptrvUtmg  worlt  in  ffwirrto*. 

A  foreman  of  a  Quarrj.  Cullen  T.  Norton 
OS91)  126  N.  T.  1.  26  W.  O.  006  (workmen 
Improperly  placed). 

Tbe  BuperlDteadent  of  blasting  at  a  qnarry. 
Keoney  v.  Shaw  (1S82)  133  Mass.  601  (work- 
man Injured  by  an  explosion  In  consequence 
of  hi*  using  iron  drill  In  a  bole  In  which  the 
■nperlntendent  had  previously  placed  some 
biaatlng  powder,  and  had  nei^ected  to  see  that 
It  bad  effectively  exploded  before  giving  tbe  or- 
der to  deepen  the  hole). 

A  member  of  a  gang  of  men  engaged  in  quar- 
rying limestone  and  burning,  who  sets  as  fore- 
TDsn  in  the  work  of  moving  cars  to  the  lime 
kllna,  but  at  otber  times  does  tbe  same  work 
and  receives  the  same  pay  aa  tbe  rest  of  the 
gang.  Moore  Lime  Co.  v.  Richardson  (1897) 
95  Va.  326,  28  8.  B.  834  (failure  to  give  noUee 
of  tbe  approBi-b  of  a  car). 

A  foreman  In  a  quarry  under  tbe  manage- 
ment of  a  supprlntendenL  Donovan  v.  Ferria 
(1800)  128  Cel.  48,  60  Pac.  619  (failure  to 
notify  servant  that  a  blast  was  about  to  be 
flred). 

9.  Mmploj/ee  tuperviaing  the  loading  of  vebtole 
eUeKhere  than  on  railtcaya. 

A  foreman  in  charge  of  a  derrick  used  to 
move  stone  cm  a  truck.  Scott  v.  Sweeney 
(1684)  84  Hon,  292  (Injury  caused  by  tbe  fall 
of  tbe  boom  which  was  being  lowered  by  the 
order  of  tbe  foreman). 

A  foreman  overseeing  the  loading  of  an  eleva- 
tor.   Denenfeld  v.  Banmann  (1800)  40  App. 
IHv.  602,  68  N.  Y.  Bupp.  110  (negligence  al- 
leged was  overloading). 
61  L.  R.  A. 


162,  38  Am.  Rep.  285,  A  N.  W.  484;  Oonsior 
V.  Minneapolit  d  Ht.  L.  R.  Co.  3U  Minn.  386, 
81  N.  W.  616;  Ot«m  t.  Bt.  Paul,  M.dU.R. 
Co.  38  Minn.  117,  36  N.  W.  866;  lAndvall  v. 
Wooda,  41  Minn.  212.  4  L.  R.  A.  793,  42  N. 
W.  1020;  Ling  v.  tit.  Foul,  M.  d  M.  B.  Co, 
50  Minn.  160,  52  N.  W.  378;  Oelschleyel  v. 
Chioago  Gtwif  Western  R.  Co.  73  Minn.  327,. 
76  M.  W.  66,  409;  Bergquiat  v.  Minneapolis^ 
42  Minn.  471,  44  N.  W.  530;  Praser  v.  Red 
River  Lumber  Co.  46  Minn.  235.  47  N.  W. 
785;  if  are*  T.  JEfeniMm,  47  Minn.  687,  60  N. 
W.  611. 

Plaintiff  assumed  the  risk  of  Injuiy  from 
the  undrawn  bolt,  and  was  guilty  of  eontrib- 
utory  negligence. 

WaUh  V.  tit.  Paul  d  D.  R.  Co.  27  Minn. 
367,  8  N.  W.  145;  Olson  v.  MoMullen,  34 
Minn.  94.  24  N.  W.  318;  KeUey  v.  Chicago, 
Bt.  P.  M.  d  0.  R.  Co.  35  Minn.  490,  29  N. 
W.  173;  -Wilson  v.  Winona  d  Bt.  P.  R.  Co. 
37  Minn.  32B,  33  N.  W.  908;  Berber  v.  Bt. 
Paul,  M.d  M.R.  Co.  39  Minn.  78,  38  N.  W. 
8I4;i'edcr«onv.XusJi/ord.41  Minn.  289,  42 
N.  W.  1003 ;  Smith  r.  Winona  d  Bt.  P.  R.  Co. 
42  Minn.  87,  48  N.  W.  908;  Lairstm  T.  Bt. 


10.  J^orswe*  of  gang*  leading  «r  wiloadtaf 

•MPS. 

A  gang  foreman  under  direction  of  tbe  chief 
Btcvedore.    Kenny  v.  Cunard  8.  8.  Co.  (1886) 

20  Joaea  &  8.  434.  a.  c.  (1888  )  28  Jones  ft  B. 
G58  (boards  imperfectly  secured  In  a  aling  fell 
out). 

An  nnder-foreman  controlling  a  gang  of  lab- 
orers loading  a  ship.   Tbe  Louisiana  (1896) 

21  C.  C.  A  60.  41  U.  8.  App.  824,  74  Fed.  Bep. 
74S  (unprotected  hatchway). 

The  foreman  of  a  gang  engaged  In  loading  a' 
ship.  McUooald  v.  Uasletlne  (1878)  63  Cel. 
85  (accident  in  this  case  not  due  to  uegllgwice 
of  foreman,  but  of  colaborers). 

Tbe  foreman  of  a  steamship  company,  under 
whom  longHhoremen  are  employed.  In  loading 
a  vessel.  Tully  v.  New  York  ft  T.  8.  S.  Co. 
(1896)  10  App.  l>lv.  468,  42  N.  Y.  Supp.  29 
(order  to  work  In  s  certain  place). 

A  foreman  ot  stevedores.  The  Kenstngtou 
(1898)  91  Fed.  Bep.  681  (handled  the  load  him- 
self). 

A  master  stevedore's  foreman.  Tbe  Wm.  F. 
Babcock  (1887)  31  Fed.  Rep.  418  (batch  left 
open)  :  O'Connor  v.  Hall  (1900)  52  App.  Dlv. 
428,  66  N.  T.  Supp.  136  (barrel  Insecurely  fast- 
ened fell  while  it  was  being  hoisted). 

A  foreman  of  a  gang  engaged  in  unloading  a 
Bblp.  Daley  v.  Bobcou  &  A.  R.  Co.  (1888)  147 
Mass.  101,  16  N.  E.  6U0  (negligence  In  seloo* 
tion  of  rope  from  a  stock  furnished). 

It  Is  error  to  rule,  as  a  matter  of  law,  that 
a  head  stevedore  Is  a  fellow  servant  of  one  of 
bts  subordinates,  wbere  there  Ib  evidence  to  the 
elTect  that  he  was  in  full  control  of  the  work, 
and  invested  with  the  duty  of  tumlshing  the 
appliances  used.  Mullan  v.  Pblladelpbia  ft  S. 
Hall  S.  8.  Co.  (1876)  78  Pa.  25,  21  Am.  Bep. 
2,  Reversing  (1872)  0  I'hila.  16.  See  further, 
as  to  the  case,  V.  infra. 

11.  Bmpervtaing  employees  4«  sflielUnir  worker 

A  foreman  supervising  the  silver-room  depart- 
ment of  smelting  works.  Nixon  v.  Selby  Smelt- 
ing ft  Lead  Co.  (1894)  102  Cel.  458,  86  Pac. 
808  (extemporised  a  hose  to  conduct  a  hot  aeld 
~plaintlfl^  not  knowing  It  to  be  defective  waa 
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Hat, 


Paul,  M.  A  U.  R.  Co.  43  Minn.  423,  45  N.  W. 
722;  Anderson  t.  E.  C.  A.keley  Luw^bor  Co. 
47  Minn.  128.  4ft  N.  W.  084;  Bcharenbroieh 
T.  St.  Cloud  Fiber-Wan  Co.  69  Minn.  116, 
60  N.  W.  1003 ;  Soutar  v.  Minneapolit  Inter- 
national Electric  Co.  08  Minn.  18,  70  K.  W. 
796;  Bwanaon  r.  Great  'Sorthem  B.  Co.  68 
Minn.  184,  70  N.  W.  978;  BrocLerick  v.  St. 
Paul  City  R.  Co.  74  Minn.  163,  77  N.  W.  28. 

It  ia  not  necessary  that  the  servant  be  no- 
tified of  the  particular  defect,  or  of  the  par- 
ticular nndrawn  bolt.  It  U  enough  that  he 
ii  notified  generally. 

Kelley  v.  Chicago,  Bt.  P.  M.  d  0.  B.  Co. 
3S  Minn.  490,  29  N.  W.  173;  Smith  v.  Wi- 
nona d  8t.  P.  R.  Co.  42  Minn.  87,  43  N.  W. 
968. 

In  failing  to  discover  and  avoid  the  dan- 

{[er,  plaintiff  WM  guil^  of  oontritmtory  neg- 
igence. 


Eicheler  y.  Hanggi,  40  Minn.  263,  41  N. 
W.  976;  Truntle  v.  North  Star  Woolen-MM9 
Co.  67  Minn.  62,  58  N.  W.  832. 

Mr.  O.  WeUlastra  alao  for  appellant. 

Messrt.  H.  Bteeneraoa  and  W.  E. 
Rowe,  for  respondent: 

It  shall  also  be  the  master's  duty  to  use 
reasonable  care  to  establish  safe  and  suita- 
ble rules  and  regulations  or  methods  for  the 
performance  of  the  work  required  of  his 
servants,  and  to  direct  and  supervise  the 
performance  of  the  woA  in  a  reaeonably  uie 
and  prudent  manner. 

Gen.  I^aws  1806,  chap.  173. 

If  the  nature  and  magnitude  of  the  Dial- 
ter's  work,  whether  it  be  tbat  of  construc- 
tion or  otherwise,  and  the  number  of  men 
engaged  in  its  execution,  are  such  that  the 
exercise  of  ordinary  care  for  the  safety  and 
protection  of  the  workmen  from  unusual  or 


12.  SmpiOMeea  tnpervMug  forma. 

A  foreman  of  a  fam.  Moyes  v.  Wood  (1804) 
102  Cal.  S89,  86  Pae.  T66  (preamnably  not  in 
fall  control — accident  was  due  to  a  defective 
scaffold).  See  California  deeialoni  cited  under 
IV.  b,  2.  to/re. 

18.  BuparvUlmg   employeea   to  mumnfaetmino 
9$ta1tUMhmentt. 

See  also  sabsec  f,  tupra, 

A  yard-master  Bupervlslng  the  ont'floor  work 
-of  ft  manufacturing  company.  Moodf  v.  Ham- 
ilton Mfg.  Co.  <1893)  169  Mass.  70,  84  N.  E. 
185  (plaintiff  injured  in  obeying  order  to 
baudle  a  carboy  of  sulphuric  add  whlcb  proved 
to  be  broken). 

A  mlltwrlght  In  tbe  employ  of  a  manafactur- 
Ing  eompauy  (as  regards  a  carpenter  hired  by 
him  to  assist  In  a  special  Job).  National  Tube 
Works  Co.  T.  Bedell  (1880)  96  Pa.  ITS  (selec- 
tion of  appliances — bat  evidence  bere  showed 
tbat  those  furnished  had  no  flaw  that  could 
have  been  discovered  by  a  reasonable  Inspec 
tion). 

The  foreman  of  a  wood  shop  In  a  ear  factory 
(except  so  far  as  he  may  be  dlscbarglog  the 
duly  of  providing  proper  niacnlnery).  Indlaoa 
Car  Co.  V.  Parker  (1885)  100  iDd.  181. 

A  foreman  of  an  oil  company.  Haboney  v. 
Vacuum  Oil  Co.  (18S4)  76  Hun,  579.  28  N.  Y. 
Snpp.  106  (selection  of  plank  to  serve  as  a 
temporary  support). 

An  engineer  In  charge  of  tbe  engine  room 
and  freezing  department  of  an  Ice  company. 
Prevost  V.  Cltlaens'  Ice  ft  Refrigerator  Co. 
ilb&6)  185  Pa.  617,  40  Atl.  88  (negllgeoce  In 
directing  work  to  be  done  In  an  Improper  way). 

The  foreman  In  charge  of  a  room  in  a  fac- 
tory, Flndlay  V.  Rnsset  Wheel  ft  Ponndry  Co. 
(1896)  108  MIcb.  286.  66  N.  W.  BO  (set  a  drum 
In  motion  In  the  wrong  direction  while  helping 
to  place  a  ear  on  its  trucks). 

14.  SupervMnff  emptopeeB  in  tntmet, 

(a)  Without  refeience  to  ttatutea. 

A  "flre-bosB"  whose  duty  Is  merely  to  direct 
the  miners  to  leave  dangerous  places  at  which 
gu  accumulates,  but  Who  has  no  control  over 
the  work.  Morgan  v.  Carbon  Hill  Coal  Co. 
(1S98)  6  Wash.  577.  34  Pae.  152.  772  (here 
the  accident,  an  explosion,  did  not  even  occur 
while  the  boss  was  engaged  In  bis  doty  of  im- 
parting Information). 

An  undergroond  boss  (except  as  to  nonassign- 
able duties).  HoBsell  Credc  Coal  Co.  t.  Weils 
51  U  S.  A. 


(1808)  96  Va.  416,  81  8.  S.  614  (a  mere  fel- 
low servant  as  to  keeping  the  drifts  In  safe  con- 
dition as  tbe  work  progresses). 

One  of  mveral  In  a  mine  having  direction  of 
the  work  of  eight  or  ten  men,  himself  controlled 
by  tbe  pit  boss,  who  Is  subject  to  the  direction 
and  control  of  the  superintendent  or  general 
manager.  What  Cbeer  Coal  Co.  ▼.  Jobnsun 
(1893)  6  C.  C.  A.  148,  13  U.  8.  App.  490.  56 
Fed.  Rep.  810  (struck  the  top  of  a  room  with 
a  pick,  and  brought  down  a  piece  of  rock  on 
the  plaintiff). 

A  gang  foreman.  Alarica  Treadwell  Oold 
Mln.  Co.  T.  Wbelsn  (1807)  168  V.  B.  86.  42 
L.  ed.  300,  18  Sup.  Ct.  Rep.  40  (gate  of  chute 
drawn  without  notice,  the  resnlt  being  that  the 
broken  rock  at  Its  upper  end  ran  tbrongb  and 
Injured  a  laborer). 

A  foreman  of  a  mine  (precise  fonetlons  nnt 
stated).  Stephens  v.  Doe  (1887)  73  Cal.  26. 
14  Pac.  378  (miner  obeyedorder  to  enter  a  cham- 
ber too  Boon  after  blast — no  recovery  though  he 
bad  uot  experience  to  appreciate  the  danger). 

An  employee  In  a  mine  wtaoae  regular  duties 
were  to  take  cbargeoftbetoolsandkeep  the  time 
ot  the  men.  and  who.  In  the  superintendent's 
absence,  used  to  give  occasional  directions  as  to 
the  work.  Wilson  v.  Donreath  Red  Stone  Qaar- 
rjr  Co.  (1889)  77  Iowa,  429,  42  N.  W.  360  (or- 
dered to  use  appliances  wblcb  proved  to  be  de- 
fective, said  appliances  being  constructed  by 
the  miners  themselves). 

The  Blate-plcker  boss  In  a  coal  mine.  Mc- 
Cool  V.  Lucas  Coal  Co.  (1692)  150  Pa.  638,  24 
Atl.  350  (slate-picker  killed  while  complying 
with  an  order  to  perform  a  certain  errand). 

A  top  boss  (as  regards  miners).  Hughes  v. 
Oregon  Improvement  Co.  (1898)  20  Wash.  294. 
65  Pac.  119  (ventilating  fan  stopped  during 
Are). 

A  "bank  boss."  Braxli  ft  C.  Coal  Co.  T.  Cain 
(1884)  98  Ind.  SS2  (complaint  held  demnrrable 
which  alleged  that  the  plalntllTa  Intestate  had 
been  directed  to  undertake  new  duties,  but 
failed  to  allege  that  the  risks  thereof  were  not 
anderstood  by  him). 

A  shift-boss  in  a  mine,  who  acts  as  foreman 
and  directs  when  and  where  blasts  shall  be  put 
In  and  where  the  men  shall  work,  and  who  is 
appealed  to  to  settle  claims  arising  as  the  work 
progresses.  Petaja  v.  Aurora  Iron  MId.  Co- 
(1895)  106  MIcb.  468,  82  R.  A.  439.  64  N. 
W,  835,  Affirmed  on  Rehearing  In  106  Mich. 
460,  32  L.  R.  A.  438,  66  N.  W.  091  (too  tanie 
a  space  mined  out  before  supports  were  put  In). 

A  foremen  snpervlslng  drilling  In  a  mloe 
with  authority  to  hire  and  discharge  subordi- 
nates.   Oilmore        Oxford  Bf^,~Jk^KriK  Co. 
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mmeocnaiy  dangvn  ntqnlres  that  they  be 
given  reascmnble  ordflTS,  and  that  they  be  not 
•ordered  Irom  one  part  of  the  work,  without 
irarning.  into  plncee  erf  unusual  dangerB  and 
risk  which  are  not  obvious  to  the  Benees  or 
known  to  them,  but  which  might  be  ascer- 
tained by  the  master  hy  a  proper  inspection, 
the  absolute  du^  resta  np<Mi  the  master  to 
give  such  reaaoiutble  order. 

Carlson  v.  I/orthKe»t«m  T^eph.  Ewoh.  Co. 
•«S  Minn.  428,  65  N.  W.  014;  Oooib  v.  St. 
Paul,  M.  d  if.  R.  Co.  34  Minn.  45,  24  K.  W. 
311;  Blomquiat  v.  Chicago,  M.  d  8t.  P.  R. 
Co.  60  Minn.  426,  62  N.  W.  818;  Uyhre  v. 
Tronuinhaiuer,  64  Minn.  541,  67  N.  W.  660; 
Abel  V.  Butler-Ryan  Oo.  66  Minn.  16,  68  N. 
W.  205;  Johnson  T.  Minneapolis  General 
Electric  Co.  67  Minn.  141,  69  N.  W.  713; 
Strntingham  v.  DuUak.  M.  d  N.  B.  Oo.  70 
Minn.  474.  73  N.  W.  409;  StalU  v.  DulutK, 
71  Minn.  341,  74  N.  W.  143. 


(1892)  55  M.  J.  L.  80,  2S  Atl.  707  (loose  frax- 
Bent  of  ore  fell  on  plaintiff). 

An  "nnderlooker."  Hall  T.  Johnson  (1865) 
8  Horlst.  ft  C.  589.  34  L.  J.  Ezch.  N.  S.  222,  11 
Jur.  N.  S.  IBO,  11  L.  T.  N.  S.  778,  IS  Week. 
Rep.  411  (tellare  to  see  that  roof  of  mine  was 
propped  safely). 

A  pit  boss.  Hughes  t.  Oregon  Improvement 
Co.  (1898)  20  Wash.  294.  55  P«c.  11&  (veutllat- 
Ing  fan  stopped  during;  Hre)  ;  Deeerant  v.  Cer- 
rlllos  Coal  R.  Co.  ri898)  9  N.  M.  495,  55  Pac. 
290  (explofllon  occurred  In  a  room  Into  which 
workmen  went  with  naked  lights,  either  by  the 
'direction  of  the  boss,  or  with  him). 

In  Somervllle  t.  Qray  (1863)  1  Sc.  Sess.  Cas. 
3d  Series,  768,  It  was  held  that  the  underground 
manager  of  a  mine,  InveBted  more  particularly 
with  the  duty  of  providing  against  danger  from 
tha  roof  of  the  pit,  and  having  authority  to  hire 
euod  discharge  men,  and  to  direct  them  where  to 
work,  was  a  representative  of  the  mine  owners 
In  such  a  sense  as  to  make  them  liable  for  hia 
negligence  In  keeping  a  miner  at  work  in  a 
place  where  he  knew  there  was  such  imminent 
danger  of  the  fall  of  atones  that  he  actually 
promleed  the  miner  to  have  It  propped  after  a 
few  hours. 

To  mnch  the  same  effect,  see  Hardle  v.  Addle 
(1858)  20  Sc.  Sesa  Cas.  2d  Series,  563. 

Bnt  In  Wright  v.  Rosbnrgh  (1864)  2  Sc. 
Sess.  Caa  8d  Series,  748,  It  was  held  that  an 
underground  manager  of  a  mine  was  a  fellow 
senrant  of  a  workman  killed  by  an  explosion  of 
flre-damp  In  a  seam  at  some  distance  from  that 
In  which  the  manager  was  carrying  on  certain 
operations  Involving  the  temporary  suspension 
of  a  system  of  Tentllation  which  the  evidence 
•bowed  to  be  efficient  and  safe. 

Somervllle  v.  Oray  (1863)  1  8c  Sess.  Caa. 
M  Series,  768,  was  dlatlngulsbed  on  the  ground 
that  the  Injury  was  caused  directly  by  obedl- 
«nce  to  the  orders  of  the  defendant's  foreman. 

In  Wilson  V.  Sneddlns  (1866)  4  Macph.  Sc. 
Sess.  Cas.  786.  an  underground  manager  was 
also  held  to  be  a  mere  servant,  and  this  is  now 
deanltely  settled  to  be  tb«  true  doctrine  so  far 
as  the  United  Kingdom  Is  concerned.  See  also 
WIIsoD  V.  Uerry  (1868)  L.  R.  1  H.  L.  Sc.  App. 
Cas.  826,  10  L.  T.  H.  8.  80.    Bee  III.  infra. 

<b)  AppoMed  under  statwtea 

A  foranan  appointed  under  the  Pennsylvania 
acta  wbldi  require  the  employment  of  a  mining 
boas  who  shall  keep  a  careful  watch  over  the 
ventilating  apparatus  and  all  things  connected 
with  and  appwtalnlng  to  the  safety  of  the  meo 
Al  L.  B.  A. 


If  the  defendant  delegated  to  Mr.  Hesa 
the  management  of  the  work  in  which  plain- 
tiff was  injured,  and  if  the  injury  was 
oa.UBed  by  the  negligence  or  want  of  ordinary 
care  on  the  part  of  Heas  in  managing  tlie 
work,  then  the  plaintiff  wat  entitled  to  re- 
cover for  the  injuries  he  received, 

Bergquist  v.  Minneapolia,  42  Minn.  471, 
44  N.  W.  630;  Carlson  v.  Northwestei-n 
Teleph.  Ewoh.  Oo.  63  Minn.  428,  65  K.  W. 
914. 

lATeljt  J.,  delivered  the  opinion  of  the 

court: 

Action  for  injuries  sustained  by  plaintiff 
while  working  as  a  common  lalwrer  on  de- 
fendant's road.  Pla  intiff  had  a  verdict. 
Upon  motion  for  a  new  trial  the  tame  was 
denied,  con(liti<med  npon  the  reduction  of 
the  recovery,  to  which  he  consented.  There- 
upon defendant  appeals  to  this  court. 

at  work  In  the  mln^  (statute  passed  March  8, 
1870,  amended  April  28,  1877^  and  June  80, 
1885)  Is  a  fellow  servant  of  his  subordinates. 

Lehigh  Valley  Coal  Co.  v.  Jones  (1878)  86  Pa. 
432  (explosion  caused  by  defective  ventilation)  ; 
Delaware  ft  U.  Canal  Co.  v.  Carroll  (1879)  89 
Pa.  374  (explosion  of  flre-damp)  ;  Waddetl  v. 
Simoaon  (1886)  112  Pa.  367,  4  Atl.  725  (de- 
fective construction  of  gangway)  ;  Reese  v. 
BIddle  (1886)  112  Pa.  72.  8  Atl.  813  (failure 
to  use  props  furnished)  ;  Redstone  Coke  Co.  t. 
Roby  (1S86)  115  Pa.  864.  8  Atl.  593  (explosion 
of  flre-damp)  ;  Haley  v.  Kelm  (1892)  151  Pa. 
117,  25  Atl.  98  (deadly  gases  penetrated  through 
openings  which  should  have  been  closed)  ;  Line- 
oskl  V.  Susquehanna  Coal  Co.  (1803)  157  Pa. 
153.  27  Atl.  577  (roof  collapsed)  ;  Velaa  r.  Pat- 
ton  Coal  Co.  (1900)  lUT  I'a.  380,  47  Atl.  360 
(negligent  order)  ;  Vosbefskey  v.  Hlllstde  Coal 
ft  r.  Co.  (1897)  21  App.  Dlv.  168,  47  N.  Y.  Supp. 
386  (defective  bumper  on  car). 

The  theory  on  which  the  master  la  nbaolved 
from  liability  In  theae  caaea  will  be  sufficiently 
apparent  from  the  following  extracts  from  the 
opinions : 

"As  the  defendants  had  complied  strictly  with 
the  8th  section  of  the  act  of  3d  of  March,  1870, 
In  providing  a  practical  and  skilfui  inside  over- 
peer  or  mining  boss,  and  as  they  had  thus  ful- 
Olled  the  duty  Imposed  upon  them  by  the  gen- 
eral assembly.  It  Is  not  for  this  or  any  other 
court  to  charge  them  with  an  additional  ob- 
ligation. .  .  .  The  act  la  one  of  great  prac- 
tical utility  to  the  miner,  and  lays  upon  the  pro- 
prietors of  mines  all  the  burdens  they  ought  of 
right  to  bear.  They  must  provide  capalile 
overseers  for  iheir  works,  and  they  must  fur- 
nish what,  by  sucb  overseers.  Is  required  for  the 
safety  and  welfare  of  the  men  engaged  In  those 
works.  More  than  this  they  cannot  do,  tor 
upon  the  Judgment  and  skill  of  these  practical 
agents  they  must  depend  quite  as  much  as  any 
of  the  men  who  are  engaged  In  their  mines." 
Waddell  v.  Slmonson  (1886)  112  Pa.  667.  4  Atl. 
725. 

"Nor  do  we  think  the  liability  of  the  company 
for  the  act  of  Its  mining  boaa  is  changed  by  the 
fact  that  he  Is  appointed  pursuant  to  a  statute, 
where  It  has  a  general  superintendent  over  him, 
who  has  jMwer  to  direct  and  control  bim.  We 
discover  no  sound  reason  for  any  distinction. 
In  either  case  the  company  muet  appoint  a  com- 
petent and  suitable  person,  and  provide  suit* 
able  and  safe  machinery.  He  Is  to  'carefully 
watch'  and  'to  see',  for  the  purpose  of  protect- 
ing from  danger,  all  men  at  work  In  the  mines, 
says  the  statute.  This,  however,  does  not  dla- 
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At  a  pUea  irhtn  dofoidMit't  road  oroaMd 
a  ravine  on  a  trestle,  the  same  was  filled  In 

1^  BubHtituting  an  embankment  of  earth  to 
sn^rt  the  track  in  place  of  the  trestle. 
This  undertaking  seems  to  have  been  carried 
out  as  B  part  of  the  work  of  surfacing  a  con- 
siderable portion  of  the  road,  wherein  a 
gan^  of  35  men  were  working  under  the  di- 
rections of  defendant's  road  master.  After 
the  trestle  had  been  filled  in  very  nearly  to 
the  sur/aoe  of  the  track,  some  20  men  of 
the  gang  wore  detached  from  the  rest  of  the 
crew,  and  required  to  go  upon  the  embank- 
ment to  remove  and  throw  the  stringers  u^ 
on  which  the  tics  rested  over  the  same,  evi- 
dently to  make  room  for  a  further  flU,  sur- 
facing other  ties,  and  a  new  track.  In  the 
original  construction  of  the  trestle  the  ties 
rsstod  upon  the  stringers,  which  were  40 
feet  in  length,  running  lengthwise,  and  rest- 


ing upon  cross  timbers  beneath.  Upon  theaa- 
stringers  the  ties  had  been  laid  transversely. 
At  regular  intervals  long  iron  bolts  or  spikes- 
were  driven  through  the  ties  and  stringers,, 
extending  into  the  timbers  beneath,  thereby 
holding  secure  in  combination  the  ties,, 
stringers,  and  timbers.  The  trade  had  beei* 
pushed  to  one  side,  the  bolts  were  drawn, 
when  the  stringers  would  be  moved  to  the- 
edge  of  the  emninkmenty  and  ather  thrown 
or  allowed  to  rolt  down  the  same.  It  is- 
claimed  by  the  plaintiff  that  jackscrews  wera- 
used  to  withdraw  the  bolts  from  the  string- 
ers and  timbers  into  which  they  extended, 
and  that  he  was  engaged  in  placing  the  jadc- 
Bcrews.  hut  had  notning  to  do  with  the  work 
of  drawing  the  bolts.  It  also  appears  that 
all  the  bolts,  some  40  in  number,  had  beuk 
drawn,  esoept  one  at  the  end  of  one  of  th»- 
stringers,  when,  1^  order  of  the  road  mas- 


place  or  supersede  bis  superior,  to  whom  be  may 
b«  required  to  report."  I^eblgb  Taller  Coal  Co. 
V.  Jones  (1878)  86  Pa.  432. 

"There  In  ao  room  for  the  allegation  that  a 
mining  t>oss  under  the  mine  ventilation  act  o( 
ISIO  Is  an  agent  of  the  mine  owner  or  a  coem- 
ployer.  Ue  1b  clothed  with  no  powers  of  en- 
gaging and  dlflcbarging  miners  and  laborers  at 
piesBure.  He  Is  merely  a  fellow  servant  with 
the  miner.  He  Is  nowhere  In  the  act  designated 
as  the  agent  of  the  owner  of  the  minea  Hla 
dntles  are  specified  In  the  ssms  manner  that  the 
duties  of  the  engineer  are  specified  in  the  16tb 
section,  and  as  the  duties  of  other  employees 
are  defined  in  rarions  other  sectlona  He  lias 
no  general  power  of  control.  His  duties  are 
confined  to  special  matters.  That  tbey  are  dif- 
ferent from  those  of  others  of  his  fellow  cola- 
borers,  or  even  that  tbey  are  of  a  higher  grade, 
does  not  matter."  Delaware  *  H.  Canal  Co.  v. 
Carroll  (1879)  89  Fa.  874. 

"The  mining-boss  is  therefore  a  creatare  of 
the  legislature,  selected  by  the  mine  owner  in 
obedience  to  the  command  of  the  law,  and  In 
the  interest  and  for  the  protection  of  the  min- 
ers themselves."  Redstone  Coke  Co.  v.  Boby 
(168S)  X1&  Pa.  S64.  8  Atl.  698. 

"These  remarirs  are  as  precisely  applicable 
to  the  act  of  ISSIi  bb  tbey  were  to  the  acts  of 
1870  and  of  1877.  The  fundamental  Idea  as  to 
all  of  them  Is  that  properly  qualified  persons,  as 
designated  in  the  several  acta  shall  be  employed 
by  mine  owners  with  prescribed  dntles  relative 
to  the  care  and  Inspection  of  mines,  and  where 
this  Is  done  the  mine  owner  has  discharged  his 
duty  In  this  regard,  and  If,  having  done  so,  ac- 
cidents occur  whicb  can  be  traced  to  the  care- 
lessness or  negligence  ot  these  persons,  the  own- 
ers are  not  liable."  Llneoskl  v.  Susquehanna 
Coal  Co.  (1893)  IBT  Pa.  153.  27  AtL  577. 

In  this  last  case  tbe  court  denied  that  tbere 
was  any  force  In  the  contention  that  becauae, 
under  act  of  1885.  "tbe  miner  must  give  notice 
of  any  apprehended  danger  to  the  mine  fore- 
man.  therefore  be  Is  to  be  considered  as  the  rep- 
resentative of  the  owner  tor  all  purposes,  so 
as  to  charge  the  company  with  liability."  "No 
such  provision,"  It  was  said,  "is  found  In  tbe 
act,  and  the  duty  to  give  such  Information  was 
just  as  great  before  the  act  as  after.  The  act 
■imply  embodied  what  was  already  a  legal  duty 
of  the  miner  Into  the  provisions  of  the  statute, 
making  It  more  precise  and  emphatic,  and  bring- 
ing the. performance  of  such  duty  more  directly 
to  the  attention  of  the  miner.  The  position 
of  tbe  mining  foreman  with  relation  to  the  own- 
w  waa  not  changed  by  this  provision.  His 
dnty  was  the  same,  with  or  without  this  pro* 
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vision,  to  wit,  to  give  immediate  attention  to  th«- 
apprehended  danger,  and  take  all  proper  meas- 
ures to  prevent  Us  occurrence.  Tbe  effect  of 
his  n^llgence  In  not  correcting  the  defects  or 
dangers  complained  ot  would  be  precisely  the 
same  after  as  before  the  statute,  and  It  wouitt 
require  a  specldc  change  of  the  law  by  statu- 
tory enactment  to  impose  liability  upon  the- 
owner  for  hiB  negligence  when  there  waa  no  ancb 
liability  at  the  date  of  the  passage  of  the  act." 

In  Weaver  v.  Iselln  (1894)  161  Pa.  886,  2» 
Atl.  10,  the  trial  Judge,  in  a  charge  declared 
to  t>e  correct,  ruled  that  the  possession  of  ■ 
power  to  employ  and  discharge  workmen— tblv 
cot  being  a  statutorr  duty  ot  a  mine  boss — 
placed  him  In  the  ptwltlon  of  a  vIce-prlBdpal,. 
and  enlarged  the  liability  ot  the  employer  be- 
yond that  to  which  he  Is  subject  In  the  case  ot 
a  mine  bous  employed  under  tbe  provisions  or 
tbe  act,  and  performing  only  the  duties  pre- 
scribed therein. 

Tbe  relation  of  the  rale  applied  In  these- 
cases  to  that  which  declarea  a  head  of  a  de- 
partment to  be  a  vice-prlnclpal  (see  IT.  infra) 
has  apparently  not  been  discussed,  and  there- 
migbt  seem  to  be  aome  ground  for  considering 
such  a  foreman  to  be  within  the  purview  ot 
the  latter  rule.  But  the  dlETerentiatlng  ele- 
ment is  clearly  indicated  by  the  remark  In  Dela- 
ware A  H.  Canal  Co.  v.  Carroll  (1879)  89  Fa. 
374,  that  be  "has  no  general  power  of  control," 
and  that  "hla  duties  are  oonllned  to  qeelal' 
matters." 

In  other  states  a  similar  view  has,  on  the  au- 
thority of  the  above  eases,  been  taken  as  to  the- 

capaclty  of  foremen  appointed  under  acts  of  th» 
same  tenure  as  that  of  Pennsylvania. 

In  West  Virginia  a  mine  boss  employed  ac- 
cording to  the  provisions  of  the  Code  of  1801* 
Append,  p.  995,  t  11,  la  held  not  to  be  a  vlce- 
prlnclpal,  as  his  duties  are  not  delegated  to- 
him  by  his  employer,,  but  prescribed  by  statnte 
(Williama  v.  Thacker  Coal  A  Coke  Co.  (1898) 
44  W.  Ta.  599,  40  L.  B.  A.  812,  80  B.  B.  lOT 
(large  fragment  of  rock  fell  from  roof  of  drift)  ; 
applying  the  principle  that,  "where  a  peraoo 
or  corporation  Is  compelled  by  law  to  emptor 
an  Individual  In  a  given  matter  no  liability  at- 
taches for  his  tortious  or  negligent  acta." 

In  Colorado  a  mine  boss  vested  with  no  au- 
thority other  than  that  prescribed  by  the  coal> 
mining  act  of  1885  is  a  fellow  servant  of  em- 
ployees In  tbe  mine.  Colorado  Coal  ft  I.  Co.  v. 
Lamb  (1895)  6  Colo.  App.  255,  40  Fae.  251 
(mass  of  rock  fell  In  a  drift).  The  court  said : 
"Tbe  mine  boss  Is  an  individual  so  designated 
by  the  statute,  who  must  be  employed  by  tb» 
mine  owner,  and  put  In 
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t«r,  plaintiff  was  called  to  take  hold  of  this 
stringer  at  the  place  where  there  was  an 
undrawn  bolt,  when  he,  with  a  number  of 
the  other  men,  were  to  roll  it  over  the  em- 
bankment j  and  in  obeying  this  direction  be 
suBtainod  the  injuries  of  which  he  com- 
plains. It  appears  tiiat  the  upper  end  of 
tbe  bolt  protruded  some  indies  from  the  sur- 
face of  the  stringer;  and  while  the  plaiotiff 
was  at  the  place  where  this  undrawn  bolt 
was,  and  in  atteroptiog,  with  the  other  men, 
to  turn  it  over,  he  was  caught  by  the  pro- 
trudins  end,  and  in  the  usual  movements 
that  followed  In  monng  ^e  stringer  was,  in 
consequence,  thrown  with  some  violence 
down  tbe  embankment.  The  case  was  sub- 
mitted to  the  jury  solely  upon  the  question 
whether  the  defendant's  road  master,  Hess, 
was  a  vice-principal  of  the  defendant  (with- 
out defining  the  character  of  that  relation), 

to  Its  safety  and  seenrlty.  He  has  entire  sn- 
pervlsloo  of  tbe  wttole  system  of  tbe  ventilation 
of  tbe  mine,  likewise  of  Its  entries,  drifts,  and 
rooms,  and  all  uachlnerr  and  appliances  whicb 
are  ased  In  Its  operationa  He  Is  bound  to  make 
fain  reports  regularly  to  tbe  mine  Inspector,  and 
Is  subject  to  serere  penalties  for  any  violation 
of  tbe  act.  Of  aeeessltjr.  this  would  lociude 
any  fallurs  on  bis  part  In  tbe  sopervlslon,  in- 
q>ectioQ,  and  care  which  the  statate  reqaires. 
Miners  are  likewise  glvm  tbe  right  to  lnq>ect 
tbe  mine  and  machinery  either  In  person  or  by 
committee,  conjointly  with  the  owner,  or  other- 
wise, as  they  may  choose,  and  to  take  such  steps 
aa  their  pmdence  nay  dictate  to  secnre  tbeir 
own  safety  and  preTeot  aecKltntt.  In  another 
■action  a  right  of  action  Is  given  to  certain 
designated  parties  In  eaas  they  sustain  damages 
by  reaaoa  of  any  tftllnre  to  comply  with  the 
prorislOBS  of  tbe  statute,  or  because  of  any  vio- 
lation of  its  reqnirementa  .  .  .  We  are 
unable  to  see  how  It  Is  possible  to  compel  a 
company  to  employ  a  stilne  boss,  opon  whom  are 
laid  the  responsibility  and  the  dnty  by  statute 
to  attend  to  the  mine  and  Its  safety  as  a  place 
to  work  In,  clothe  bim  with  full  authority  and 
I»ower  In'  this  respect,  and  subject  bIm  to  pun- 
ishments and  responsibilities  In  case  of  failure, 
and  then  hold  the  master  responsible  for  his 
acts.  He  Is  In  so  sense  the  representative  of 
tbe  master,  from  whom  tbe  statute  attempts  to 
take  entire  control  of  this  part  of  bis  mining 
operatlWDa  The  master  may  supervise  him, 
and  be  msy,  so  far  as  may  be,  direct  such 
changes  to  be  made  as  his  Judgment  IndlcaCes 
to  be  necessary;  but  when  the  statute  put  the 
control  ot  tbis  particular  matter  Into  the  hands 
of  the  boss,  and  left  to  his  Judgment  both  the 
question  of  safety  and  tbe  means  to  be  used 
to  that  end,  we  are  unable  to  see  bow  he  Is  In 
any  sense,  either  as  viee-prlnclpal  or  otherwise, 
tbe  representative  of  tbe  master,  or  bow  be  can 
•tand  In  any  other  relatloo  to  his  colaborer  than 
that  of  a  fellow  sarvanL" 

IS.  8uJ}or4iHat€  offleert  of  ihipa. 

A  chief  engineer  on  a  steamer.  If  a  fellow 
•ervant  of  tbe  third  engineer.  Searle  v.  Lind- 
say (1861)  11  C.  B.  N.  8.  429,  81  I..  3.  C.  V. 
K.  S.  106.  8  Jur.  N.  8.  74fl.  6  L.  T.  N.  8.  427, 
10  Week.  Rep.  89  (machinery  out  of  order). 

Tbe  mates  of  ships  are  not  vice-prtnclpals. 
The  City  of  Alexandria  (1883)  IT  Fed.  Sep.  890 
(hatchway  left  open)  ;  The  B.  B.  Ward  (1884) 
ao  Fed.  Rep.  702  (hatchway  left  unprotected)  ; 
Ualone  v.  Western  Transp.  Co.  (1878)  6  Bias. 
810.  Fed.  Cas.  No.  8.998  (same  facts)  ;  The 
Job  T.  Wilson  (1887)  84  Fed.  Bep.  204  (here 
fil  L.B.A. 


and  was  n^Iigent  in  not  giving  to  the  plain- 
tiff a  particular  warning  of  the  fact  that  the 
bolt  in  question  had  not  been  withdrawn, 
and  was  liable  to  injure  him.  It  seems  to 
have  been  claimed  hj  counsel  for  plaintiff 
at  tbe  trial  that  it  was  tbe  duty  of  the  road 
master  to  have  ^ven  him  warning  of  the  pre- 
cise danger  which  was  liable  to  and  did 
cause  the  accident.  The  road  master  and 
a  foreman  who  was  present  both  stated  that 
a  general  warning  to  look  out  for  these  bolts 
had  been  ^ven  to  all  the  men  at  work  on 
the  embankment.  Conceding  that  the  jury 
had  a  right  to  diareffard  this  t»Umony,  the 
only  evidence  remaining  to  show  that  no 
warning  of  danger  was  given  is  that  of  tbo 

Elaintiff- himself  in  answer  to  a  question  of 
is  counsel,  "Did  you  hear  him  [Hess]  say 
anything  about  looking  out  for  that  boltl* 
referring  to  tbe  bolt  which  caught  and  in- 

tbe  mate  waa  at  the  wheel  and  therefore  per- 
forming tbe  dntles  of  s  mere  servant)  ;  The 
Egyptian  Monarch  (1888)  S6  Fed.  Rep.  778 
(mate  was  superintending  work  of  reeling  In  tba 
hawser)  ;  Carlson  V.  United  New  York  Sandy 
Hook  Pilots'  Asso.  (1S99)  93  Fed.  Bcp.  468 
(navigation  of  pilot  boat)  ;  The  Miami  (1890) 
36  C.  C.  A.  281,  93  Fed.  Bep.  218,  Afllrming 
(1898)  87  Fed.  Rep.  7ST  (topmast  fell,  while 
the  mate  was  attempting  to  cast  otF  a  turn  of 
tbe  chain  from  around  tbe  drum)  ;  Benson  v. 
Goodwill  (1888)  147  Mass.  287,  17  N.  E.  B17 
(no  evidence  offered  to  take  the  case  out  of  the 
general  rule  applicable  to  a  superintendent  of 
work  and  one  working  under  bis  orders — acci- 
dent waa  caused  by  order  to  slacken  a  rope,  thus 
allowing  a  heavy  object  to  fall  on  plalnttlTa 
foot) ;  Olson  r.  Clyde  (1884)  82  Hun.  425  (or» 
dered  to  other  work  a  seaman  who  was  assist- 
ing plalntlir  to  pay  out  a  hawser,  tbe  atreogtlL 
of  two  men  being  necessary  for  the  due  perform- 
ance of  the  work)  ;  Geogb^an  v.  Atlas  S.  S.  Co. 
(X8B5)  146  N.  Y.  869.  40  N.  E.  K07  (e'Vlsteot 
steward  fell  overboard  through  a  gaagwaj  door 
which  had  been  Ipft  open)  ;  Scatff  v.  Metcalf 
(1887)  107  N.  Y.  211,  13  N.  E.  Tdd  {assumed  In 
this  esse— exception  being  made  as  regards  the 
performance  of  tbe  nonassignable  dnty  of  giv- 
ing medical  aid  to  seamen)  ;  Livingston  v.  Ko< 
diak  Pkg.  Co.  (1894)  103  Ca.1.  258,  87  Pac.  14» 
(Injured  servant  was  a  steward  waiting  at 
table,  who  fell  through  an  open  hatchway). 

The  statDS  of  these  offlcers  Is  elaborately 
discussed  in  a  recent  Uassacbnsetts  case,  where 
It  is  held  that  an  employee  of  a  coasting  ves- 
sel Is  a  fellow  servant  with  the  mate  who  is  In 
control  of  tbe  vessel,  with  respect  to  tbe  latter'a 
negligence  in  constructing  and  ordering  the  em- 
ployee to  use  a  triangle  whose  breaking  wblla 
he  was  sitting  thereon  and  scraping  a  mast 
caused  the  injuries  in  suit.  Kalleck  v.  Deer- 
lug  (1894)  161  Mass.  468,  37  N.  B.  460. 
Holmes,  J.,  said :  "As  the  eass  comes  befors  us, 
we  must  take  it  that  the  defendants  did  their 
duty  In  furnishing  materials  for  tbe  construc- 
tion of  the  triangle,  that  tbe  mste  was  In  con* 
trol  of  the  vessel  at  the  time,  and  that  tbe  cause 
of  the  plaintiff's  injury  Was  some  n^Iigenee  on 
the  mate's  part  in  constructing  tbe  triangle  and 
In  ordering  the  plaintiff  to  use  It.  Tbe  question 
Is  whether  tbe  defendants  are  answerable  for 
this  conduct  of  the  mate.  By  the  common  law 
as  understood  in  this  state,  the  work  of  con< 
structlon  was  not  one  of  tbe  matters  Mich  the 
defendants  were  bound  at  their  peril  to  see  done 
with  reasonable  care,  and  therefore.  If  those  en- 
gaged upon  it  were  fellow  servants  in  .their 
general  standing  an,9|^^f^g^ig^(t)«Qg4leHff 
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jured  him;  to  which  the  plaintiff  answered, 
''tto,  BIT;  I  (lid  not;"  and  it  must  be  as- 
sumed, the  burden  being  upon  the  plaintiff, 
that  this  evidence,  under  the  instructions  of 
the 'court,  established  in  the  minds  of  the 
jury  the  failure  of  the  defendant  to  give 
warning  through  its  vice-principal,  the  road 
master,  which  supported  the  recovery.  This 
«learly  inTolves  a  palpable  misonderBtand- 
ing  of  the  duty  of  a  vice-principal  in  an; 
Bupposable  case,  for  such  vice-pnncipal  can 
only,  in  any  event,  represent  the  master  in 
the  performance  of  some  general  function  of 
the  work  in  which  the  employee  is  engaged. 
The  logical  result  of  this  claim  in  behalf  of 
plaintiff  would  require  from  the  vice-princi- 
pal,  not  oalj  a  ceoeral  warning  of  danger 
in  such  a  case,  but  irotioe  of  every  hazard 
that  m^ht  occur  in  the  conduct  of  the  work, 
extending  through  all  its  details,  and  would 


lead  to  the  absurd  and  ill<wieal  result  that 
there  must  be  present  at  all  times  a  master 

or  his  representative  for  every  servant. 
Such  a  claim  defeats  itself.  It  has  been 
settled  by  this  court  that  an  employee  be- 
comes a  vice-principal,  as  respects  another 
servant,  only  when  he  is  intrusted  with  the 
performance  of  some  absolute  and  personal 
duty  of  the  masted  Umself,  or  the  general 
management  and  control  of  the  muster's 
businesii,  or  some  branch  of  it.  Brotcn  v. 
Minneapolis  d  Ht.  L.  R.  Co.  31  Minn.  553, 
18  N.  W.  S34, 

It  was  held  in  an  earlier  case,  not  din- 
tinguishable  in  principle  from  this,  that 
where  the  negligence  of  a  road  master  oc- 
casioned serious  injuzy  to  a  servant  under 
him,  ai^  the  defendant  had  furnished  suffi- 
cient machiuery,  and  the  road  master  was  a 
competent  uud  proper  person  for  the  work, 


took  the  risk  of  their  negligence.  Tbej  were 
not  removed  from  the  claae  of  fellow  servants 
for  the  time  being  bj  the  nature  of  their  occu- 
pation, to  adopt  the  mode  of  expression  which 
has  been  used,  iobnsoa  v.  Boston  Tow-Boat 
Co.  (1888)  1S5  Hass.  200.  46  Am.  Rep.  458: 
HoTnlban  v.  Hills  Co.  (1888)  146  Uass.  586,  16 
N.  K.  5T4 ;  Allen  v.  0.  W.  &  F.  Smith  Iron  Co. 
(1894)  160  Mass.  557,  36  N.  E.  581.  But  If  the 
work  had  been  done  by  tbe  defendants  In  person, 
anJ  they  bad  done  It  negligently,  they  would 
have  been  liable ;  and  It  Is  argued  that  tbej  are 
equally  liable  when  the  work  Is  done  by  the 
master  of  tbe  vessel,  or  by  one  who  for  the  time 
being  stands  In  his  place.  It  Is  said  that  tbe 
master  is  not  a  fellow  servant  with  the  sea* 
men,  and  therefore  Is  not  within  tbe  rale  as  to 
tbe  risks  BBSumed  by  the  plaintiff,  but  that  he 
Is  nevertheless  an  agent  and  representative  of 
the  owners,  and  that  bis  oegHgence  Is  their 
Degltgence.  Even  if  it  be  said,  ae  it  has  t>een 
said  In  some  cases,  that  maaters  are  not  liable 
to  servants  for  the  DCgilgence  of  others  except 
when  the  law  on  grounds  of  policy  imposes  a 
persooal  duty  on  them  to  see  certain  precau- 
tions taken  or  reasonable  care  used ;  and  If  It 
be  admitted,  therefore,  that  the  defendants 
could  not  be  liable  for  negligence  in  tbe  con- 
struction of  the  triangle  on  the  [tart  of  the  mas- 
ter, whether  a  servant  or  not,  any  more  than 
when  the  same  work  was  done  by  the  Beamao 
(Qalna  v.  New  Jersey  Lighterage  Co.  (1885) 
23  l<'ed.  Rep.  863;  The  Queen  <18S9)  40  Fed. 
Bep.  684;  Loughlln  v.  State  (1887)  105  N.  Y. 
158,  11  N.  E.  371 :  Baltimore  &  O.  R.  Co.  t. 
Baugh  (1893)  149  U.  S.  368,  87  L.  ed.  772,  18 
Sup.  Ct.  Hep.  914)  :  still,  ordering  the  plaintiff 
to  use  tbe  faulty  triangle  was  an  act  belonging 
to  the  superior  officer  as  such,  and  It  might  be 
that  as  to  that  a  different  rule  would  apply, 
fxwking  at  the  reason  given  for  the  exception 
to  the  general  liability  of  masters  for  servants, 
the  last  suggestion  cannot  prevail.  If  the  sail- 
or takes  the  risk  of  a  negligent  Injury  to  bts 
person  from  a  fellow  Bailor,  there  is  equal  rea- 
son to  say  that  he  takes  tbe  risk  of  a  negli- 
gent command.  A  command  is  a  transitory 
act  which  tbe  employer  has  no  chance  to  super- 
vise."' 

The  contention  that  a  different  doctrine  ob- 
tains in  the  admiralty,  and  that  the  court  ought 
to  follow  tbe  law  which  would  be  administered 
by  the  courts  especially  constituted  for  the  af- 
fairs of  seamen  was  then  dIscuBsed.  tt  was 
pointed  out  that  the  ease  most  relied  on.  The 
A.  Ileaton  (1890)  43  Fed.  Rep.  592  (followed 
by  The  Frank  and  Willie  (1891)  45  Fed.  Bep. 
SI  L.  K.  A. 


494.  and  tbe  Julia  Fowler  (1892)  46  Fed.  Rep. 
277),  did  not  mean  that  tbe  admiralty  courts 
bad  worked  out  a  different  theory  of  the  cap- 
tain's liability  from  tbelr  own  peculiar  princi- 
ples, but  was  really  rendered  in  deference  to 
the  Ross  Case  (1884)  112  U.  S.  877.  28  L.  ad. 
7S7,  5  Sup.  Ct.  Rep.  184  (III.,  V.,  infra),  which 
the  Judge  himself  did  not  agree  with,  and  which 
has  been  explained  away  In  later  cases. 

In  Benson  v.  Goodwin  (1888)  147  Mass.  2ST, 
17  N.  E.  617.  ths  conrt  said :  "If  we  ue  asked 
to  establish  a  special  rule,  aitplleable  only  to 
mateB  of  vessels  and  common  sailors,  on  the 
ground  of  the  peculiar  relations  between  them, 
tbe  existence  and  particulars  of  those  relations 
must  be  Hhown.  The  evidence  In  the  case  at 
bar  discloses  only  facts  which,  under  ths  decl- 
sloDB  of  this  coart,  show  that  tbe  mate  and  the 
plaintiff  were  fellow  servants  of  the  defendant." 
In  this  case  Peterson  v.  The  Chandos  (1880)  4 
Fed.  Rep.  64S.  649 ;  Daub  v.  Norths  P.  R.  Co. 
(1883)  18  Fed.  Rep.  625;  and  SaliiTan  t.  The 
Neptuno  (1887)  80  Fed.  Rep.  926,  were  cited  to 
su&taln  tbe  contention  that  a  common  sailor 
and  a  mate  are  not  fellow  servants.  The  reply 
of  the  court  was  as  follows:  "Tbe  ilrst  case 
contains  on  this  point  dteta  only  of  Deady,  J.; 
tbe  second  case  contains  a  report  of  an  oral 
charge  to  a  jury  by  the  same  Judge,  which  ex- 
pi-essly  assumes  the  responsibility  of  Instruc- 
tions against  the  admitted  probable  weight  of 
nitthortty ;  the  third  case  was  against  tbe  own- 
ers of  a  vessel,  one  of  whom  was  the  master,  for 
negligence  of  the  master." 

In  Tbe  Walla  Walla  (1891)  46  Fed.  Rep.  198. 
also.  Daub  v.  Northern  P.  R.  Co.  (1883)  IS  Fed. 
Rep.  625,  was  held  to  be  against  the  weight  of 
authority,  and  a  first  mate  wbo  Buperlntsnded 
the  loading  of  a  ship  and  discharged  the  loiv- 
shoremen  was  held  to  be  a  mere  servant. 

In  one  case  it  was  held  without  Qoaliflcatloo 
that  tbe  owner  of  a  vessel  is  not  responsible 
for  Injuries  to  a  seaman,  caused  by  tbe  negll> 
gonce  of  the  mate  In  falling  to  examine  the  fas- 
tenings of  a  block  which  had  been  chafed  by  wear 
and  tear  (Halverson  v.  Nisen  (1876)  3  Sawy. 
562,  Fed.  Cas.  No.  6,970)  ;  but  In  view  of  the 
late  decisions  as  to  aonasslcnable  duties  this 
ruling  needs  some  modification. 

In  an  Australian  case  it  was  laid  down  that 
the  chief  mate  is  a  mere  servant  while  superin- 
tending bumpers  In  discbarging  cargo,  unless  he 
la  acting  as  defendant's  gener^  nmaager. 
Sanderson  v.  Smith  (1882)  S  New  So.  Wales  L. 
R.  31  (accident  from  giving  way  of  rottea  rop^ 
— negligence  of  defendant  as  to  fomislUng  sot 
dlscusstd). 
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that  Buxii  road  master  was  a  fellow  Berrant 
in  the  task  of  raiaiug  wrecked  freight  cars 
{Brown  t.  Winona  A  St.  P.  R.  Co.  2.1  Minn. 
162,  38  Am.  Bo^.  28S,  6  N.  W.  484) ;  and  the 
diatinotioiia  vhieh  exist  between  ft  auperior 
■errant  and  a  Tiee-principal  are  clearly 
designated  and  distinguished  in  a  still  later 
ctu>e,  which  holds  that  such  superiority  of 
rank  In  the  service  does  not  indicate  the  re- 
lation of  rice-principal  between  such  su- 
perior servant  and  the  one  who  works  under 
him.  The  relation  referred  to  arises  usual- 
ly from  the  peculiar  character  of  the  serviceii 
rendered  rather  than  the  pade  of  employ- 
ment. lAndeaU  t.  Woods,  41  Minn.  212,  4 
I4.  R.  A.  703,  42  N.  W.  1020.  And  It  follows 
that,  if  the  evidence  in  this  case  tends  to 
flhow  that  Uess  had  knowledge  of  the  un- 
drawn bolt,  and  failed  to  warn  plaintiff  of 
that  fact,  such  failure  was  the  omission  of 

18.  CoffMHOiHtlair  otfloera  of  thipa. 

A  captain  of  a  vessel  Is  not  a  represeatatlve 
■ot  tUe  owner  according  to  tbe  following  cases: 
Malone  v.  Western  Traosp.  Co.  (1873)  S  Bias. 
315,  Fed.  Caa  No.  8,996  (failure  to  have  a 
hatch  closed  or  protected  by  a  light)  ;  The  Job 
T.  Wilson  <18»7j  84  Fed.  Rep.  204  (beretbe  mas- 
ter was  keeping  a  lookout,  but  the  rule  seems  to 
be  laid  down  Id  general  terms,  and  no  stress  la 
laid  on  tbe  nature  ot  the  tunctious  they  were 
discharging.  See  TI.  infi-a)  ;  Tbe  Ravensdale 
il80-it  63  Fed.  Sep.  624  (load  whlcb  was  be- 
ing botsted  aboard  a  lighter  was  Inadequately 
secured,  and  fell)  :  Johnson  v.  Boston  Tow-Boat 
Co.  (1883)  135  Mass.  209,  46  Am.  Bep.  458 
(captain  of  a  lighter) ;  LougbltnT.  State  (1887) 
105  N.  Y.  1S9.  11  N.  E.  271  (plaintiff  set  to 
work  under  a  bank,  after  tbe  captain  bad 
loosened  the  overhanging  earth)  ;  Bcarff  v.  Met- 
calf  (188T)  107  N.  Y.  211,  13  N.  E.  79S  (ex- 
cept as  regards  bis  performance  of  the  duty  of 
giving  medical  aid  to  a  seaman)  ;  Gabrlelsoo  t. 
Waydell  (1892)  135  N.  Y.  1,  17  L.  R.  A.  228. 
31  N.  E.  909  (a  case  of  unquestionable  personal 
violence)  :  Geoghegan  v.  Atlas  S.  S.  Co.  (1896) 
14ti  N.  Y.  360,  40  N.  E.  507  (tb«  neglect  of  tbe 
master  or  mate  of  a  vessel  in  falling  to  use  Iron 
floors  supplied  by  tbe  owner  to  bar  an  opening 
lo  her  aide,  and  the  ase,  instead,  of  an  Insuf- 
ficient rope,  in  consequence  of  which  a  member 
of  the  crew  falls  through  the  opening  and  Is 
-drowned)  :  Olson  v.  Oregon  Coal  A  Nav.  Co. 
il8'J9)  96  Fed.  Rep.  100  (seaman  thrown  by  a 
lurch  of  the  ship  down  an  open  hatchway)  : 
Baltimore  Elevator  Co.  v.  Neal  (1886)  65  Hd. 
438,  5  Atl.  838  (bere  the  captain  of  a  tugboat 
belonging  to  an  elevator  company  omitted  to 
brace  the  yards  of  s  ship  so  that  they  should 
not  come  into  collision  with  the  elevator  build- 
ln|^  the  result  being  that  one  of  them  struck  a 
piece  of  slate  from  the  roof,  and  it  fell  onto  a 
lahwer,— denied  partly  on  the  ground  that  serv- 
«nts  may  be  coemployees,  though  not  engaged 
rn  the  aane  particular  piece  of  work.  See  note 
to  Bofleld  V.  Guggenheim  Smelting  Co.  (N.  J.) 
M  L.  R.  A.  417)  :  Price  v.  Houston  Direct  Nav. 
<Co.  (1877)  46  Tex.  537;  Mathews  v.  Case 
(1884)  61  Wis.  491,  50  Am.  Rep.  151,  21  N.  W. 
S18  (mate  Injured  here)  ;  Canill  v.  Blanchard 
Nav.  Co.  (1867)  66  Uich.  638,  88  N.  W.  744 
(left  hatchways  open  when  the  mate  went  on 
Itoard  to  Inspect  tbe  ship  as  she  was  lying  In 
luirbor) :  Leddy  T.  Gibson  (1878)  11  Sc.  Bess. 
•Cas.  8d  Series,  304  (sailor  In  eomidylng  with 
an  order  to  let  go  a  rope  under  a  heavy  strain 
had  his  leg  broken). 

In  a  recent  English  case  It  wss  held  that  tbe 
41  L.  B.  A. 


a  fellow  servant  i  also  that  defendant  is  not 
uhargeable  where  the  common-law  rule  pre- 
vails as  to  the  right  to  recover  of  the  mas- 
ter for  the  acta  of  a  fellow  servant;  and  it 
oiUy  beoonws  necessary  to  inquire  further 
whether  the  failure  on  the  part  of  Hess  to 
tell  plaintiff  to  look  out  for  the  undrawn 
bolt  was  negligence  under  the  so-called  "fel- 
low servants  act"  (Oen.  SUt  1894,  $  2701). 
But  this  statute  does  not  apply,  for  clearly 
the  business  in  which  the  road  master  and 
other  employees  were  engaged  did  not,  un- 
der the  decisions  of  this  «)urt,  subject  plain* 
tiff  distinctively  to  railroad  hazards,  since 
the  risk  he  incurred  was  no  other  or  differ- 
ent in  kind  than  in  other  employments  than 
railroading.  Lavallee  v.  Bt,  Pml,  M.  d  U. 
H.  Co,  40  Mimi.  249,  41  W.  974;  Johnson 
V.  8t.  Paul  &  D.  R.  Co.  43  Minn.  222,  8  L.  R. 
A.  410,  45  N.  W.  159;  Pearson  v.  Chicago, 

doctrine  of  common  employment  applies  to  the 
death  of  a  seaman  falling  overlward  and  drown- 
ing because  of  the  neglect  of  the  master  to  put 
In  place  stanchions  and  ralla  provided  to  raise 
tbe  bulwarks  lo  a  proper  height.  Hedley  v. 
Plnkney  k  Sons  S.  S.  Co.  [1804]  A.  C.  222, 
Affirming  Hedley  v.  Plnkney  &  Sons  S.  S.  Co. 
[1802]  1  Q.  B.  58, -and  Overruling  Ramsay  v. 
Qulnn  (1874)  Ir.  Rep.  8  C.  L.  322,  where  the 
ground  taken  waa  that  the  position  of  captain 
for  the  purpose  of  securing  the  safety  of  the 
crew  Is  not  that  of  a  servant,  but  that  of  a  su- 
perintendent. Id  view  of  the  decision  in  Wil- 
son V.  Merry  (1868)  L.  R.  1  Sc.  App.  Cas.  320, 
19  T.  N.  S.  30  (V.  infra)  the  only  question 
to  be  decided  was  whether  the  captain  was  a 
servant  or  an  agent.  This  question  waa  thus 
briefly  answered  by  Lopes,  L.  J.,  In  tbe  court 
of  appeal :  "Tbe  shipowner  sppoints  and  pays 
him,  and  can  dismiss  him.  These  are  the  or- 
dinary incidents  of  the  status  of  a  servant,  and 
apart  from  authority  would  show  that  the  cap- 
tain is  a  servant  of  the  shipowner."  Hedley  v. 
Plnkney  &  Sons  S.  S.  Co.  [1892]  1  Q.  B.  67. 

III.  J!>octrlne  that  all  superior  servanta  are  vtoe- 
prinetpata  as  regards  thsir  subordinatea. 

a.  Gmerol  ttatestsnt. 

Several  of  tbe  American  courts  have  adopted 
what  may  be  eonvenlently  designated  as  "the 
doctrine  of  sui>erlor  and  subordinate."  Nor- 
folk &  W.  B.  Co.  V.  Nuckols  (1895)  91  Va.  19B, 
21  S.  B.  342. 

Mr.  McKenney's  designation  for  the  doctrine 
Is  tbe  "snperior-servant  limitation"  (Fellow 
Servants,  chap.  IV.),  or  more  briefly  still,  tbe 
"saperlor-servant  doctrine." 

It  should  be  remarked  that,  even  by  courts 
outside  the  group  we  are  now  concerned  with, 
decisions  have  I>een  rendered  which,  at  first 
sight,  wonid  seem  to  commit  them  to  this  doc- 
trine. The  nature  and  scope  of  this  doctrine  is 
shown  by  the  subjoined  formulas  extracted 
from  the  opinions  In  dlfTerent  cases.  But  these 
are  explicable  on  special  grounds.  See  the  sum- 
maiy  of  cases  In  VII.  d,  e,  Georgia,  Michigan, 
Oregon. 

Where  the  negligent  act  of  one  servant  causes 

Injury  to  another,  as  the  result  of  the  exercise 
of  tbe  authority  conferred  upon  him  by  tbe 
master  over  the  servant  injured,  the  master  la 
liable.  Consolidated  Coal  Co.  v.  Wombacber 
(18901  134  III.  57,  24  N.  B.  627. 

For  other  examples  of  the  same  form  of  ex- 
pression, see  Chicago  &  A.  B.  Co.  v.  May  (1884) 
108  111.  288:  Loalsville  *  N.  R<hCo.  v.  Lahr 
(1888)  86  Itan.  8a6.[j|ifteJIE^  |BO^g*@- 
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M.  (fi  8t.  P.  R.  Co.  47  Minn.  9,  49  N.  W.  302 ; 
Gen.  Stat.  1894,  {  2701;  Wnael  t.  Enatem 
R.  Co.  79  Minn.  246,  82  N.  W.  676. 

The  plaintiff  WM  an  ezperien<!ed  section 
man  of  thirty-five  years.  He  had  been  en- 
gaged in  the  surfacing  worlc  referred  to 
bome  three  weeks  before  he  was  hurt,  had 
been  in  the  railroad  service  as  a  section  man 
fteveral  years,  and  there  ia  nothing  to  show 
that  he  was  not  fully  aware  of  the  manner 
in  which  the  work  was  being  conducted  in 
all  its  varied  details.  He  simply  did  not 
know  of  the  protrudii^  bolt  that  caused  the 
accident,  which  he  did  not  notice  at  the 
time,  or  he  could,  as  he  says,  have  easily 
avoided  the  injury  he  received.  But  the 
manner  of  conducting  tfae  work  in  which  be 
was  engaged  was  apparent  to  any  person  of 
ordinary  intelligence.  The  peculiar  dan- 
gers that  ai'ose  from  the  demolition  of  the 
portion  of  the  bridge  structure  which  was 

Missouri  P.  R.  Co.  (1801;  Mo.)  16  8.  w.  206; 
Faster  v.  Mlssoarl  P.  R.  Co.  (1693)  HO  Mo. 
165,  21  S.  W.  916 ;  Hoke  v.  St.  Lools,  K.  &  N.  B. 
Co.  (1S85>  86  Mo.  860. 

"Where  the  master  sppolats  an  agent  with 
a  superintending  control  over  tbe  work,  and 
with  power  to  employ  aad  discbarge  hands,  and 
direct  and  coatrol  their  moTementa  in  and  about 
the  work,  the  agent  .  .  .  stands  to  the 
place  of  the  master."  Stephens  t.  Hannibal  & 
St.  J.  R.  Co.  (1885)  86  Mo.  221. 

"Where  the  master  gives  tO  a  person  power 
to  snperlntend,  control,  and  direct  the  moi  en- 
gaged in  the  performance  of  work,  such  person 
la  as  to  the  men  nDdemeath  him,  a  vice-prln- 
dpal,  and  It  can  make  no  difference  whether  be 
Is  called  a  soperintendoit,  conductor,  boss,  or 
foreman.  For  bis  negligent  acts  and  omissions 
In  performing  the  duties  of  the  master,  ths  mas- 
ter Is  liable."  Miller  v.  Mlssoarl  P.  B.  Co. 
(1891)  108  Mo.  850,  10  S.  W.  58. 

A  servsnt  "does  not  assume  risks  snd  dangers 
eansed  by  the  negligent  act  of  another  servant 
under  whose  orders  he  works,  and  who,  in  a 
legal  aense,  stands  ts  the  master's  representa- 
tive. Id  rendering  unsafe  and  dangerous  work 
which  the  superior  servant  orders  the  employee 
to  perform."  Andreson  v.  Ogdeu  Union  R.  & 
Depot  Co.  (1892)  8  Utah,  128,  SO  Pac.  803. 

"If  the  '<ervant  has  been  injured  by  the  neg- 
ligence of  a  superior  servant  having  a  right  to 
control,  aod,  white  executing  the  order  of  each 
saperlor  about  a  mattei  in  which  the  superior 
hsd  a  right  to  control,  then  each  saperlor  serv- 
ant Is,  as  to  the  inferior,  a  vice-principal,  and 
h>!i  negligence  is  that  of  the  master."  Coal 
Cr(>ek  Min.  Co.  v.  Davis  (1891)  90  Tenn.  Til, 
18  S.  W.  387. 

The  master  is  equally  responsible  under  this 
doctrine^  whether  the  injnry  resaited  from 
oliedienee  to  an  order  by  tbe  Injured  servant 
himself,  or  by  one  of  his  fellow  servants.  Chi- 
cago \  A.  R.  Co.  V.  May  (1884)  108  111.  288; 
Hoke  V.  St.  Louis,  K.  &  N.  R.  Co.  (1886)  88 
Ho.  860 ;  Spencer  T.  Brooks  (1895)  97  Oa.  681, 
25  8.  B.  480 :  Proctor  v.  Ulssoorl,  K.  «  T.  B. 
Co.  (18001  4a  Mo.  App.  124 ;  Purcell  v.  South- 
ern R.  Co.  (1896)  119  N.  C.  728,  26  S.  E.  161; 
Dirk  V.  Indianapolis,  C.  ft  L.  R.  Co.  (1682)  36 
Ohio  St.  889  (conductor  allowed  oiglnscr  to 
mn  train  at  undue  speed,  and  a  section  hand 
was  Btmek  down). 

Ctmtrsst  the  prtndple,  spplled  in  the  courts 
which  reject  the  "saperlor-servant"  doctrine ; 
that  the  master  Is  not  the  leas  free  from  re- 
■ponslblllty  for  the  reason  that  the  negligent 
order  which  caused  the  Injury  was  given  to  a 
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being  taken  apart  and  removed  was  obvioua- 
to  anyone  who  could  use  bis  senses,  and  in- 
dicated unseen  risks  and  dangers  from  pro- 
truding bolts  at  almost  «vfli7  moment,  the- 
risk  of  which  iiad  been  clearly  assumed  by 
Mm  in  connection  with  the  other  hazards  of" 
tfae  undertaking  in  which  he  was  engaged, 
whether  a  fellow  servant  working  with  bins, 
was  or  was  not  a  vice-principal.  Wal»K  v.. 
St.  Paul  &  D.  R.  Co.  27  Minn.  367,  8  N.  W. 
146;  Olson  v.  MoMulUsn,  34  Minn.  94,  24  N. 
W.  818;  Bcrger  t.  St.  Paul,  M.  d  M.  R.  Oo~ 
39  Minn.  78,  38  W.  814;  Quick  t.  Minne- 
sota Iron  Co.  47  Minn.  361,  SO  N.  W.  244; 
Scharenbroioh  v.  8t.  Cloud  Fiber-Weuv  Oo^ 
69  Minn.  116,  60  N.  W.  1093;  Smith  v.  Tro- 
manhauier,  63  Minn.  98.  05  N.  W.  144. 
Order  reversed,  and  a  new  trial  granted^ 

BrowB,  J.,  absent,  took  no  part. 


fellow  eervant  of  the  injured  person.  II.  a» 
•vpro. 

In  spite  of  the  vei7  sweeping  language  ussA 
In  such  passages  as  those  quoted  atwve,  some 
of  tbe  courta  whose  decisions  are  cited  have- 
rather  inconsistently  declined  to  carrr  the  doe- 
trine  enunciated  to  Its  logical  concluslona. 
Row  low  down  In  the  scale  of  eontrolllng  em- 
ployees it  Is  Intended  that  the  line  between  lis- 
blilty  and  nonliability  should  be  drawn  Is  far 
from  being  clear  upon  the  cases  as  they  stand, 
and  we  shall  therefore  content  ourselves  witb 
stating  ths  effect  of  the  few  rulings  wbldi  bear 
upon  the  question. 

That  the  delinquent  was  a  viee-prlnclpal  haa 
been  denied  In  the  case  of  a  "boss  wiper"  who- 
directs  the  en^ne  wipers  when  to  work,  and 
what  to  do  (Knox  v.  Southern  R.  Co  (1808) 
101  Tenn.  875,  47  8.  W.  491)  :  and  of  one  of 
a  small  body  of  laborers  who  is  merely  directing 
their  work,  but  has  no  power  to  compel  them  to 
work  In  a  particular  manner,  and  discharge  them 
!f  they  refuse.  Kellyvllle  Coal  Co  v.  Humble- 
(1899)  87  111.  App.  437;  Agnew  v.  Bupple- 
(1898)  SO  III.  App.  437. 

But  it  is  not  easy  to  see  how  the  refusal  to- 
malotsin  tbe  action  in  these  esses  can  tm  rec- 
onciled with  the  rulings  allowing  a  aervant  to* 
recover  where  tbe  delinquent  was  merely  the 
feeder  of  a  machine,  and  the  Injured  employee- 
a  iwy  helping  him  (Fanter  v.  Clark  <1884) 
16  111.  App.  470)  ;  or  even  where  tbe  delinquent 
was  superintending  a  gang  of  men  engaged  la 
lifting  some  heavy  article.  Fraser  v.  Hand 
(1889)  38  III.  App.  153;  Frsser  T.  Behrosder 
(1696)  163  III.  469,  46  N.  E.  288. 

As  no  negligence  was  proved  In  another  case, 
it  was  left  undetermined  wbether  an  operator 
of  shears  was  a  vice-principal  of  his  helper. 
Olover  T.  Kansas  City  Bolt  *  Nut  Co.  (1900) 
158  Mo.  827,  55  S.  W.  88. 

Where  there  was  normally  no  control  exer- 
cised by  the  delinquent  employee  over  the  in- 
jured person,  and  the  latter  seeks  to  recover  on 
the  theory  that  the  relation  of  superior  and  sub- 
ordinate existed  at  the  time  of  tbe  accident,  as- 
the  result  of  tbe  operation  of  a  rule  of  the  em- 
ployer providing  for  the  contingency  In  question,. 
It  Is  held  that  there  must  be  evidence  of  an  os- 
tensible assumption  of  control  by  the  one  em- 
ployee, and  a  recognition  of  the  changed  rela- 
tion by  the  other,  before  the  employer  can  bo- 
held  llatrta. 

In  a  Tennessee  case  It  was  ruled  that  a  brahe- 
man  on  the  forward  end  of  a  freight  train  whlchi 
la  uncoupled  or  broken  In  two,  leaving  the  rp**' 
doctor  oo  the  rear  end.^lt^oi^^i^^^^bj^ 
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«f  tlw  eompaa?  the  rlgbt  to  command  tbere- 
upoa  devolves  upon  the  engineer,  Ii.  a  lellow 
servant  of  the  latter  aotll  the  engineer  avails 
himself  of  his  right  to  take  charge  of  the  train, 
and  does  take  charge  and  assome  to  direct  and 
■control  the  movements  of  the  brakeman;  and 
that  be  cannot  recover  where,  acting  wlthoat  di- 
«ectlonB  from  the  eni^neer,  but  In  performance 
■of  bis  dutj,  under  the  rules  of  the  companj,  he 
^goes  to  tbe  rear  end  of  hii  fragment  of  the 
train,  to  act  aa  lookoat,  and  slve  signals  to 
tbe  engineer,  and  by  tlie  tatter's  negligence  in 
suddenly  Jerking  tbe  train  Is  thrown  olT  and 
injured.  Louisville  &  N,  B,  Co.  v.  Martin 
<1888)  87  Tenn.  898,  8  L.  B.  A.  288,  10  S.  W. 
'772.  An  lnatruetl<»i  was  disapproved  wbleh 
4old  tbe  Jurj  that  the  companj  woald  be  liable 
for  tbe  engineer's  negligence  to  the  same  extent 
■aa  If  he  bad  actually  taken  charge  and  been  at 
the  time  of  tbe  accident  engaged  In  the  exercise 
-of  hlB  authority.  Upon  tbe  assumption  that 
>botb  the  engineer  and  the  brakeman  knew  of  tbe 
rule  which  was  to  govern  their  conduct  ander 
■the  elrcomstances,  it  seems  impossible  to  susuin 
•this  case  on  any  rational  ground.  It  Is  sab- 
nltted  tbat.  In  the  absence  of  proof  to  the  con- 
trary, the  Implication  should  be  that,  where 
servants  In  such  a  case  proceed  to  perform 
tbelr  duties  predsely  as  they  would  perform 
them  if  tbe  niperlor  bad  formally  announced  bla 
assumption  of  his  new  functions,  they  were 
■acting  with  reference  to  the  rule. 

Tbe  mere  fact  tbat  tbe  subordinate  believed 
4o  good  faitb  that  Iw  had  been  told  bj  the  em- 
Vloyer  to  obej  the  direction!  of  another  em- 
jiloyee  will  not  enable  the  subordinate  to  recover 
for  the  negligence  of  such  employee,  if,  as  a 
matter  of  face,  no  sucb  Instructions  were  given. 
<Compare  V.  d,  1»fra.)  Newbni7  t.  Gatebel  ft 
U.  Lumber  *  Mtg.  Co.  (1896)  100  Iowa,  441, 
48  N.  W.  748. 

It  need  scercely  be  said  tbat  the  snperior- 
«ervant  doctrine  has  no  application  to  eases  In 
which  a  superior  servant  la  injured  by  the  nag^ 
Jigence  of  a  workman  under  bis  contrcj.  Chi- 
^go  11:  N.  W.  B.  Co.  T.  Snyder  (1886)  117  III. 
-87ft,  7  N.  K.  604  (conductor  Is  chargeable  with 
the  negligence  of  bis  subordinates,  and  cannot 
recover  for  an  Injury  partly  eanaed  sucb  neg- 
ligence, although  tbe  negllgenca  of  an  employee 
In  another  department  was  a  e<M>p«nitlng  cause 
^  the  aeeldent). 

^  -SelatUm  of  the  tttpgrforserwf  dootrlM  to 
the  doctrine  that  the  bead  of  a  tfsporfMumf 
4s  a  vtco-prineipaL 

In  ennncla  ting  the  "superior-servant  doctrine" 
-courts  have  often  need  language  which,  if  taken 
literally,  would  imply  that  there  is  no  distinc- 
tion between  that  doctrine  and  tbe  one  which 
4laiies  the  character  of  a  Tlce-prindpal  to  any 
employee  below  tbe  rank  of  the  head  of  a  de- 
partment.  See  T.  infra. 

"When  a  railway  company  confers  anthority 
opon  one  of  Its  employees  to  take  charge  and 
control  of  a  gang  of  men  In  carrying  on  some 
particular  branch  of  Its  business,  such  em- 
ployee, in  governing  and  directing  the  move- 
ments of  the  men-ander  his  charge  with  respect 
to  that  braocb  of  its  business.  Is  the  direct  rep- 
resentative of  the  company  Itself,  and  all  com- 
mands given  by  bim  within  tbe  scope  of  his 
anthority  are.  In  taw,  tbe  commanda  of  the 
company."  Chicago  ft  A.  R.  Co.  v.  Uay  (1884) 
108  111.  288. 

Tbe  language  of  this  statement  Is  followed 
Tery  closely  in  Wenona  Coal  Co.  v.  Holmqulst 
(1894)  152  111.  581,  38  N.  K.  940 ;  Illinois  Steel 
Co.  V.  Scbymanowski  (1800)  162  III.  447,  44 
N.  B.  870 :  Wabash,  St  L.  ft  P.  R.  Co.  T.  Hawk 
<1887)  131  IIL  2M,  11  N.  B.  268. 
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"One  who  has  charge  and  control  of  other 
servants,  and  has  authority  to  govern 
and  direct  their  movements  In  the  branch 
of  the  principal's  business  in  which  they 
are  engaged,  is,  while  acting  In  pursn- 
suance  of,  and  within  tbe  scope  of,  such  an- 
thority, a  vice-principal,  so  aa  to  make  bta  acts 
and  directions  tbe  acts  and  directions  of  the 
principal.''  Llbby,  UcN.  &  L.  v.  Scherman 
nam  146  111.  640,  84  N.  B.  801  (contents  of 
one  of  a  pile  of  barrali  removed,  thereby  weak- 
ening it,  so  tbat  It  could  not  support  the  weight 
resting  on  it,  and  the  barrels  consequently 
spread  end  fell  on  plalntiH)  AtBrming  (1S02) 
BO  III.  App.  128.  See  also  Oraveile  v.  Minne- 
apolla  ft  8t.  L.  B.  Co.  (1882)  8  UcCrary,  852, 
10  Fed.  Bep.  711,  where  the  Jury  were  cluirged 
that  a  servant  Invested  with  control  over  an- 
other "with  reupect  to  any  particular  part  of 
the  baslneas"  Is  not  a  fellow  servant  of  tbe 
latter. 

In  one  Texaa  case,  Oulf,  C.  ft  S.  r.  B.  Co.  v. 
Wells  (1891;  Tex.)  10  8.  W.  102S,  a  section 
foreman  Is  spoken  of  as  being  In  craitroi  of  a 
department  ^"'^  another  the  same  pbrose 
Is  used  as  to  the  foreman  of  a  railway-car  re- 
pairing shop.  UiBsouri  I'.  B.  Co.  v.  WUUami 
(18S9)  76  Tex.  4,  12  8.  W.  833. 

But  the  facts  Involved  in  tbe  decisions  in 
which  liability  lias  been  Imposed  on  tbe  master 
by  tbe  courts  which  liave  expressed  themselves 
In  this  fashion  show  quite  clearly  that  the  do- 
mains covered  by  tlie  two  doctrines  are  far 
from  being  eoeztenslvak  No  more  atrlklng  proof 
of  Ihe  essential  difference  between  them  can  be 
given  than  the  fact  that  in  one  of  tbe  cases 
Just  cited  it  was  dectared  tbat  tbe  master  Is 
none  the  leas  Itable  for  the  reason  that  the  neg- 
ligent employee  may  have  an  Immediate  snpo- 
rlor  standing  between  blm  and  tbe  master.  Chi- 
cago ft  A.  B.  Co.  V.  Uay  (1884)  108  111.  288. 
Compare  the  facts  as  Illustrating  this  dlstlnc- 
Uon  In  DowUug  v.  Allen  (1861)  74  Uo.  13,  41 
Am.  Rep.  298 ;  St.  Louis,  A.  &  T.  H.  B.  Co.  v. 
Holman  (1894)  68  111.  App.  617;  McDonough  v. 
Great  Northern  B.  Co.  (1896)  10  Wash.  244, 
46  Pac.  334 ;  Bioyd  v.  St.  Louis  ft  8.  F.  R.  Co. 
(1603)  58  Ark.  66,  22  S.  W.  1060,  and  tbe  cases 
cited  in  III.  f,  itifra,  more  especially  those  re- 
lating to  section  foremen. 

This  fundamental  distinction  is  lost  sight  of 
In  at  least  one  case  where  the  ground  assigned 
for  holding  that  a  car  repairer  intrusted  by  tbe 
master  workman  with  the  duty  of  Instructing 
In  his  duties  tbe  plalntlH,  a  new  employee,  who 
was  to  take  bla  place,  was  a  vice-principal,  was 
tbat  be  was  tbe  manager  of  a  department  In 
which  his  duty  was  tbat  of  direction  and  snper^ 
Intendence.  Chicago,  B.  ft  Q.  B.  Co.  v.  Sulli* 
van  (1889)  27  Neb.  673,  48  N.  W.  415. 

This  ruling  is  only  sustainable  under  tbe 
"superior-servant"  doctrine,  pnre  and  simple, 
a  drcamstauce  whleb  Is  oaually  Inconsistent 
with  the  theory  that  such  employee  Is  tbe  man- 
ager of  a  department  (see  II.  e,  tupra,  V.  c, 
ia/ro) ;  moreover,  it  U  plain  from  tbe  lllnstra- 
tlve  mllngs  given  in  III.  t  that  the  man- 

ager of  a  department,  as  such  an  ofBdal  la  con- 
ceived by  tbe  courts  which  have  adopted  tbe 
doctrine  of  departmental  vice-principals,  la  a 
functionary  of  a  much  higher  grade  than  those 
who  are  regarded  as  vice-prlnclpals  under  tbe 
"superior-servant"  doctrine.  See  T.  infra  and 
the  summary  of  Federal  decisions  in  VII.  inft-a, 
especially  tbe  remarks  In  tbe  Ross  Case  (1884) 
112  V.  B.  877,  28  U  ed.  787.  5  Sup.  Ct.  Rep.  184. 

In  Fort  Worth  ft  D.  City  R.  Co.  v.  Peters 
(1894)  87  Tex.  222,  27  8.  W.  257,  Affirming 
(1804)  7  Tex.  Civ.  App.  78.  26  8.  W.  10T7,  tbe 
court,  referring  to  tbe  earlier  decision  of  Hl»- 
Bourl  P.  B.  Co.  T.  Williams  0,880)  75.  Tex. 
4.  13  a.  W.  888,  wlg,«5,^t^c@g^^I^ 
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principal  bad  been  ascribed  to  an  "employee 
who  has  char^  of  a  special  department"  of  the 
hualness,  said  that  thlB  did  not  mean  that  In  or- 
der to  let  la  the  superior-servant  doctrine,  the 
department  controlled  must  be  a  principal  one. 

Tbe  dlfiiniltT  of  defialnic  so  esMntially  ngm 
a  term  as  "department"  has,  as  we  shall  see  in 
a  later  subtitle  (V.)t  produced  much  conflict  of 
opinion  as  to  the  position  of  certain  functiona- 
ries, ootably  conductors;  but  this  source  oC 
confusion  li  manltatly  Inoperative  wbwerer 
thfi  soperlor-Mrrant  doctrine  !•  adopted. 

&  Jtetfotwls  of  the  doctrine. 

The  theoretic  fonndatloiu  of  tlu  saperlor- 
■errant  doctrine  bare  been  Tarlon^  stated. 

1.  {/ttegtial  fcaowtedps  of  auptrlor  and  nAorM- 

One  case  dwells  on  the  presumably  nneqnal 
iuowledge  of  the  superior  and  Interior  serranta. 
In  Louisville  &  N.  B.  Co.  t.  Bowler  (18T2) 

9  Helsk.  860,  the  court  remarked:  "It  li  ab- 
surd to  hold  that  tbe  common  manual  laborer, 
as  a  general  rule,  understands  the  management 
of  such  work.  Its  proper  mode  of  execution,  and 
tbe  dangers  attending  It,  eQnalljr  wltb  bim  who 
sets  himself  up  ai  the  OTerseer,  director,  and 
architect  of  It." 

Compare  tbe  language  In  the  dissenting  opin- 
ion of  Tume7t  J>i  In  Enoxvtlle  Iron  Co.  t.  Dob- 
son  (1881)  7  Lea,  367,  denying  that  one  whose 
doty  It  was  to  retemper  the  knives  of  a  nail 
machine  was  the  fellow  servant  of  a  feeder  of 
tbe  machine,  the  ground  taken  being  that  tbe 
one  duty  was  a  matter  of  skill,  tbe  other  simply 
mechanical,  requiring  no  skill. 

But  a  presumption  which  must  evidently  be. 
In  a  large  proportion  of  Instances,  contrary  to 
fact.  Is  neither  appropriate  nor  adequate  to  sup- 
port a  rule  which  Is  enunciated  as  one  of  uni- 
versal application.  Indeed,  the  statement  In 
tbe  case  Just  cited  Is  directly  contradicted  by 
another  In  a  later  Judgment  of  tbe  same  court. 
Nashville,  C.  ft  St.  L.  R.  Co.  t.  Wbeless  (1S82) 

10  Lea,  741,  48  Am.  Bep.  81T.  See  tbe  quota- 
tion under  III.  c,  3,  infra. 

In  other  cases  language  to  nied  which  Im- 
plies that  there  are  good  grounds  for  admit- 
ting an  exception  to  tbe  doctrine  of  common 
employment,  where  the  superior  servant,  "In 
the  exercise  of  the  authority  so  conferred,  or- 
ders the  former  Into  a  place  of  unusual  danger, 
and  thus  exposes  him  to  extraordinary  peril,  of 
the  existence  and  extent  of  which  he  is  not  ad- 
vised." Ulssourl  P.  R.  Co.  v.  Peregoy  <1887) 
S6  Kan.  424,  14  Pac.  7.  'Compare  the  grounds 
assigned  for  the  decisions  In  Thompson  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (1883)  4  McCrary,  629, 
14  Fed.  Bep.  064;  Consolidated  Coal  Co.  v. 
Wombaeher  (1889)  81  III.  App.  288  (1890)  134 
III.  57,  24  N.  E.  627;  but,  In  tbe  latter  case  at 
Itast,  no  stress  is  Intended  to  be  laid  on  tbe 
character  and  effects  of  tbe  negligent  order. 
Bo  far  as  the  extraordinary  peril  may  be  one 
outside  tbe  scope  of  the  employment,  thla  view 
la  sustained  by  tbe  autboritles  {note  to  Dolle- 
mand  v.  Saalfeldt  (III.)  48  L.  R.  A.  7S3)  ;  but 
except  In  ttala  single  instance,  It  Is  believed  that 
no  disposition  Is,  upon  tbe  whole,  shown  1^ 
the  courts  which  reject  the  superior-servant 
doctrine  to  qualify  their  rejection  under  the 
circumstances  thus  Indicated.  The  considera- 
tions to  be  discussed  below  may  or  may  not  be 
of  sulilclent  force  to  warrant  a  departure  tnm 
the  doctrine  of  common  employment,  but,  set- 
ting this  aside.  It  Is  difllcult  to  see  on  what 
ground  It  can  be  maintained  that  one  particu- 
lar kind  of  n^Ugence  which  a  fellow  servant 
may  commit  Is  not  assumed.  Tbe  rule  which  1 
prevents  reeorety  li  perfaetly  general  In  lt« 
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scope,  and  tbe  Ignorance  of  the  Injured  peraoa 
as  to  tbe  dangers  of  his  environment  at  a  cer- 
tain conjuncture  seems  to  be  an  entirely  Irrele- 
vant circumstance.  So  far  as  this  factor  la 
concerned  tbe  rationale  of  tbe  doctrine  of  com- 
mon employment  requires  tbe  conclusion  that 
tbe  Injured  servant's  knowledge  or  lack  of 
knowledge  Is  not  material,  except  so  far  as 
they  have  relation  to  his  connection  with  the 
delinquent  coemployee.  If  be  knew  that  he  waa 
to  wotk  under  tbe  orders  of  another  penon 
he  must  necessarily  have  known  that.  In  the 
normal  course  of  things,  he  would  be  exposed 
to  tbe  risk  of  being  Injured  by  the  latter's  neg- 
ligence. A  general  an^feptance  of  the  risk  be- 
ing thns  Imputed,  It  can  make  no  difference  un- 
der which  of  the  many  possible  forms  the 
breach  of  duty  may  ultimately  take  effect. 

2.  InabiUtv  of  maater  or  superior  agenU  to 
supervise  aU  detail*  of  the  work. 

Another  consideration  relied  on  Is  that  the- 
manager  of  an  entire  establishment  (or  the- 
master  himself)  cannot  be  present  everywhera 
In  person  to  direct  the  employees  la  their  work, 
but  must,  of  necessity,  give  orders  through  oth- 
ers. See  extract  from  Dixon  v.  Banken  (1852) 
14  Dunlop,  Sees.  Cas.  420,  1  Am.  By.  Cas.  669. 
IIL  c,  4,  <n/ra;  Dowllng  v.  Allen  <1881)  7« 
Mo.  18,  41  Am.  Rep.  298.  But  this  Is  a  fact 
the  slgnlllcance  of  which  depends  entirely  on 
the  standpoint.  There  Is  no  reason  why  It 
should  not  be  deemed  equally  appropriate  t» 
serve  as  a  Justification  of  the  theory  that  a 
servant  assumes  tbe  rleha  of  bis  superior's  neg- 
ligence, and  such  Is  actually  the  use  made  of  it 
by  the  courts  In  which  that  doctrine  Is  accepted. 
II.  e,  avpra.  It  cannot  be  of  any  force  un- 
less and  until  the  conclusion  has,  on  other 
grounds,  been  arrived  at,  that  tbe  doctrine  of 
the  aasnmptlon  of  a  coeervant's  negligence  shall 
not  extend  to  casea  In  which  an  employee  baa 
been  deputed  to  give  orders  at  times  and  places 
at  which  It  Is  Impossible  tor  the  master  or  his 
:  general  agent  to  be  present.  To  conceive  of  an 
order  of  a  subordinate  foreman  aa  being  In  ef- 
fect an  order  of  the  master  or  bis  general  agent, 
for  tbe  reason  that  the  latter  'has  actually  or- 
Implledly  instructed  the  workmen  to  do  what- 
ever the  former  directs  tbem  to  do,  does  not 
strengthen  tbe  theory  bere  erltldaed.  Bntb,  a 
conception.  It  la  obvious,  really  bega  the  whole 
question  wblcb  bas  to  be  determined,  «fs.. 
whether  tbe  subordinate  foreman  Is  to  be  re- 
garded as  standing  In  the  place  of  bis  superior. 
See  Dowllng  T.  Allen  (1881)  74  Uo.  18,  41  Am. 
Reih  298. 

8.  OWgatton  of  tervant  <o  obey  Ms  attperler. 

From  the  language  used  in  some  cases  It  woulA 
seem  that  a  sufficient  foundation  for  tbe  supe- 
rior-servant doctrine  Is  by  some  Judges  supposed 
to  be  famished  by  tbe  obligation  H  a  inordi- 
nate to  obey  the  orders  of  those  who  are  set 
in  anttaorlty  over  blm. 

"In  exercising  this  power  be  does  not  stand) 
upon  the  same  plane  with  those  under  his  con- 
trol. His  position  Is  one  of  superiority.  Wbea 
he  gives  an  order  within  tbe  scope  of  bis  au- 
thority. If  not  manifestly  unreasonable,  thoee- 
nnder  hia  charge  are  bound  to  obey  at  the  fierlt 
of  losing  their  situations,  and  sudi  eommanda 
are.  In  contemplation  of  law,  tbe  commands  of 
tbe  company,  and  hence  It  Is  held  responsible 
for  the  consequences."  Chicago  4  A.  B.  Co>  v. 
HUy  (1884)  108  IIL  288. 

Where  the  negligent  act  of  one  servant  caus- 
ing Injury  to  another  Is  the  direct  result  of  the 
exercise  of  the  authority  conferred  upon  blm  by 
tbe  master  over  tbe  servant  Injured,  tbe  serv- 
ant  whOMi  nsgllgent  nt^j^^^^i^bf^jl^if)^^ 


i9oa 


0*NnL  ▼.  Gbut 


NoRTHBBR  B.  Ca 


54S 


In  tbe  plac«  of  tbe  master,  and  tbe  serTant  who 
Is  Injured  baa  so  dlacretlon  or  iodepeodent  Judg- 
ment, but  owes  the  same  dutj  of  obedlmce  that 
he  would  if  the  master  were  httnself  acting. 
LoulBvlUe  &  N.  R.  Co.  T.  Lahr  (1888)  86  Tenn. 
S3&,  U  S.  W.  668. 

"In  entering  tbe  service  of  tbe  defendant, 
the  plaintiff  might  be,  and  la,  presumed  to  un- 
derstand and  take  upon  bimaelt  every  risk  nat- 
nralij  pertaining  to  such  service ;  and,  amongst 
others,  that  which  may  proceed  from  the  possi- 
ble carelesBDesB  of  such  fellow  servants  aa  he 
must  know,  from  the  very  nature  of  the  employ- 
ment, he  may  be  required  to  asaociate  with  In 
the  performance  of  his  dutlea  But  no  such 
presnmptloa  Is,  or  lOiould  be,  raised  of  bis  nn- 
wtlllngness  to  assume  the  risk  growing  out  of 
the  possible  negligence  of  one  who,  while  a 
servant  to  their  common  master,  stands  to  him- 
self in  the  light  of  a  superior  whose  commends 
mod  directions  he  is  bound  to  obey ;  for  so  to 
bold.  In  the  case  of  a  corporation  like  this  de- 
fendant, which  can  only  operate  through  Its 
agents  and  employees,  would  be  to  absolve  It 
from  all  responsibility  to  those  In  Its  employ- 
ment." Cowles  T.  Richmond  &  D.  R.  Co.  (1881) 
84  N.  C.  309,  87  Am.  Uep.  620. 

The  test  ia  whether  the  subordinates  "have 
Jost  resson  for  believing  that  tbe  failure  or  re- 
fusal to  obey  the  superior  will,  or  may  be,  fol- 
lowed by  a  discbarge."  Turner  Uoldsboro 
Lamber  Co.  (1896)  119  N.  C.  887,  26  S.  B.  23. 

But  the  language  held  In  this  state  Is  not  of 
a  uniform  tenor  In  this  connection.  See  the 
extract  from  Patton  v.  Western  N.  C.  R.  Co. 
(1887)  96  N.  C.  455,  1  8.  B.  863,  In  III.  e,  4, 
infra. 

In  other  cases  It  has  been  laid  down  that 
the  rule  is  not  based  "upon  the  idea  of  the  rela- 
tive rank  of  the  two  servants,  or  the  general 
superiority  of  tbe  one  In  position.  Intelligence, 
or  skill,  or  In  the  wages  received,  but  upon  tbe 
cronnd  tbat  the  one  Is  placed  under  the  orders 
ftnd  directions  of  the  other,  and  required  to  sub- 
mit to  and  obey  such  orders  in  the  performance 
of  his  duties,  that  tbe  'Inferior'  Is  placed  In 
the  position  of  a  servant  to  tbe  'superior.'  In 
sncb  cases  tbe  superior  Is  held  to  represent 
the  master."  Nashville,  C.  &  8t  L.  R.  Co.  v. 
Wheless  (1882)  10  Lea,  741.  48  Am.  Rep.  317 ; 
Illinois  C.  U.  Co.  Bpence  <1893)  93  Tenn. 
173,  23  S.  W.  211. 

Among  tbe  states  wblcb  adopt  this  theory 
my,  perhaps,  be  numbered  Kentnd^y,  though 
the  following  extract  from  the  leadliv  ease  of 
Louisville  ft  N.  R.  Co.  v.  Collins  (1865)  2  Dut. 
114,  87  Am.  Dec.  486,  shows  that  In  some  re- 
spects, notably  In  respect  to  tbe  distinction 
taken  between  the  effects  of  gross  and  ordinary 
ueellgence,  the  views  of  this  court  placed  It  In 
a  class  by  Itself :  "In  the  employment  and  con- 
trol of  bis  subordinates,  tbe  engineer  acts  as 
tbe  representative  agent  of  tbe  common  supe- 
rior— the  corporation.  They  have  no  author- 
ity to  control  or  resist  him  In  hia  allotted 
sphere  of  service;  and  wfay,  then,  should  the 
law  Imply  a  contract  to  trust  him  alone,  and 
never  look  to  the  corporation,  as  his  employer 
and  constlfuent,  for  Indemnity  for  damage  re- 
sulting from  bis  wilful  wrongs  or  grossly  negli- 
gent omissions?  Wbdi  tliey  engaged  to  serve 
nnder  him  perhaps  tbey  knew  nothing  of  bis 
trustwortblness  or  his  credit ;  but  they  knew 
tbat  they  would  serve  a  corporation,  and  proba- 
bly faith  In  Its  responsibility  and  protection 
induced  them  to  venture  Into  its  service ;  and 
this  faitb  may  be  presumed  to  include  an  as- 
sarance  of  safety  as  well  as  of  pay.  Perhaps, 
If  tbey  bad  understood  tbat  tbe  corporation 
would  not  be  responsible  for  the  conduct  of  Its 
engineer,  they  would  never  have  risked  such 
service  under  him.  Tbe  contract  Impllsd  by  law 
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would  therefore  rather  seem  to  be  that  tbe  sub- 
ordinates should  look  to  tbe  corporation,  and 
not  to  Its  agent  alone,  ft>r  indemnity  for  loss 
arising  to  tbem  from  bis  unAilfolness  or  enlpa- 
ble  negligence.  Nor  can  we  perceive  how  pub- 
lic policy  could  be  subserved  by  the  Irresponsi- 
bility of  the  corporation  In  such  s  case.  Sucb 
exemption.  If  known,  might  possibly  stimulate 
'the  subordinates  to  a  more  vigilant  observance 
of  tbe  engineer's  conduct ;  but  why  should  tbey 
be  left  to  depend  on  tbat  which  could  be  of  lit- 
tle. If  any,  avail  to  prevent  the  unakllfulnesa 
or  negligence  of  a  superior  above  their  dictation 
or  control?  In  undertaking  tbe  perilous  serv- 
ice, tbey  might  be  presumed  to  rl^  the  hasards 
necessarily  Incident  to  their  employment;  and 
as  tbey  conid  not  expect  infallibility  in  the  man- 
agement of  the  locomotive  and  Its  running 
train,  and  as  they  knew  that  the  most  faithful 
and  skilful  managers  occasionally  lapse  Into 
common  blunders  and  ordinary  negllgHice,  th» 
law  might  Imply  an  agreement  to  ridt  their 
possible  occurrence.  But  the  corporation  being 
under  an  Implied  obligation  to  provide  sound 
and  safe  cars  and  engines,  and  a  competent  and 
faithful  engineer,  his  subordinates  cannot  rea- 
sonably be  preraroed  to  expect  or  to  hasard  bis 
gross  negligence,  wblcb  borders  on  fraud  and 
crime ;  and  It  seems  to  us,  therefore,  tbat 
while  the  corporation  may  not  be  responsible 
to  tbem  for  bis  ordinary  negligence,  both  Jus- 
tice and  policy  require  that  It  should  be  held 
liable  for  his  gross  negligence  as  Its  chief  and 
controlling  agent  In  tbe  management  of  Its  run- 
ning train.  .  .  .  Tbe  only  consistent  or 
maintainable  principle  of  the  corporation's  re- 
sponsibility Is  tbat  of  agency.  Qui  faett  per 
alium  faott  per  se.  It  Is  therefore  responslbl* 
for  tbe  negligence  or  unakilfulness  of  Its  engi- 
neer, as  Its  controlling  agent  In  tbe  manage- 
ment of  Its  locomotives  and  running  cars,  and 
tbat  responsibility  is  graduated  by  tbe  classes 
of  persons  Injured  by  the  engineer's  neglect  or 
want  of  skill — aa  to  strangers,  ordinary  negll- 
geoce  Is  sufficient ;  as  to  subordinate  employees 
associated  -^un  the  engineer  In  conducting  the 
cars,  the  negligence  must  be  gross;  but  as  to 
employees  la  a  dllferent  department  of  servlcs, 
unconnected  with  the  rannlng  operations,  ordi- 
nary negligence  may  be  suOclent.  Among  com- 
mon laborers,  constituting  a  distinct  class,  all 
ntanding  on  the  same  platform  of  equality  and 
power,  and  engaged  in  a  merely  Incidental,  but 
independent  aervlee,  no  one  of  them,  as  between 
himself  and  bis  coequals,  is  the  corporation'* 
agent,  and  therefore  It  la  not,  on  the  principle 
of  agency  or  otherwise,  responsible  for  damage 
to  one  of  tbem  resulting  from  the  act  or  omis- 
sion of  another  of  tbem,  altbough  each  of  the 
company's  employees  would  be  Its  agent  as  to 
entire  strangers  to  It.*'  But  when  It  Is  remem- 
bered that  what  Is  really  wanted  Is  some  rea- 
son wblcb  will  be  adequate  to  Justify  Intro- 
ducing an  exception  to  tbe  general  rule  tbat 
tbe  risks  of  a  fellow  servant's  negligence  were 
assumed,  this  conception  is,  It  Is  obvious,  quite 
Irrelevant.  There  la  no  soch  essential  Incom- 
patibility between  an  agreement  not  to  bold  the 
master  liable  for  a  fellow  servant's  acts  and  a 
duty  to  obey  tbe  same  fellow  aervant's  orders^ 
that  It  is  warrantable  to  suppose  the  Implica- 
tion of  tbe  agreement  to  be  excluded  the  vm- 
Istenue  of  tbe  dnty. 

4.  Duty  to  u*o  care  in  gtvtitg  orderM  rtgardeA 
a*  one  of  the  notuutignt^la  duHes  of  the 
matter. 

Another  suggested  basis  for  tbe  doctrine  is 
thai:  the  duty  of  using  reasonable  care  In  giv- 
ing orders  tio  servants  Is  one  of^tbose  oblln- 
tlons  which  the  mas^iif9^|in5^U9l@@^@« 
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.to  sb80lT«  hImMlf  from  liablUtj  for  tbelr  noU' 
performance  or  Improper  performance.  Thia 
theory  seeniB  to  furnish  tbe  onlj  really  satis- 
factory expIaoatloD  of  tbe  liability  Imposed,  as 
It  brli^  this  particular  exception  to  the  co- 
wirant  nle  Into  line  wltb  the  others,  wbl^ 
rest  upon  the  reprawntatlve  character  of  tbe 
negligent  employee.  Tbe  language  of  the  fol- 
lowing elaborate  exposition  of  tbe  doctrine  In' 
tbe  early  case  of  Clereland,  C.  A  C.  B.  Co.  r. 
Keary  (1864)  8  Ohio  St.  204,  where  a  railway 
company  was  held  liable  for  the  negllgMice  of  f 
conductor,  la  nnduly  wide.  In  so  far  as  It  sap- 
poses  tbe  existence  of  a  general  obligation  in 
the  master  to  "sapertntend  and  control  the 
forces  he  employs;"  for  such  a  principle,  If  car- 
ried to  It!  logical  conclnalon,  woold  make  blm 
the  anperrlsor  of  every  act  of  every  servant, 
and  thus  sweep  away  the  whole  doctrine  of  ra- 
aervlce.  Dut  otherwise  It  Is  a  sound  «nd  lucid 
presentment  of  tbe  considerations  by  which  tbe 
Inference  of  an  accepunce  of  tbe  risk  of  a  fel- 
low servant's  negligence  In  this  particular  in- 
stance may  be  deemed  to  be  n^atived.  "No 
one  has  the  right  to  put  In  operation  forces 
calculated  to  endanger  life  and  property,  with- 
out placing  tbem  under  the  control  of  a  com- 
petent and  ever  active  superintending  Intelll- 
Cenee.  Whether  be  undertakes  It,  or  procures 
mnotber  to  represent  blm,  tbe  obligation  re- 
mains tbe  same,  and  a  failure  to  comply  with 
It  In  either  case  Imposes  tbe  duty  of  making 
reparation  for  any  Injury  that  may  ensue. 
When  one  enters  his  employment  In  a  snbordl- 
nate  sitnatlon,  and  agrees  to  be  subject  to  his 
-orders,  either  directly  or  Indirectly  given,  be 
has  a  right  to  expect  that  his  employer  wilt 
perform  the  duty  resting  upon  blm,  to  furnish 
suitable  mactalnerr  and  control  It  with  cars  and 
prudence.  Whenever  tbe  law  recognises  duties 
It  imposes  corresponding  obligations.  It  la 
tbe  duty  of  tbe  owner  to  superintend  and  con- 
trol tbe  forces  be  employs,  and  the  duty  of  tbe 
servant  to  <^y  and  perform  under  his  direc- 
tions :  and  certainly,  In  the  absence  of  positive 
stipulations,  the  law  will  not,  as  between  them- 
selves, throw  those  which  belong  to  tbe  one  on 
to  the  other,  or  refuse  to  enforce  the  obligations 
which  either  may  have  incurred.  As  corpora- 
tions can  act  only  through  tbeir  agents  and 
-officers  authorised  to  exercise  the  functions  con- 
ferred by  tbelr  charters,  there  is  much  force  In 
the  view  .  .  .  that  the  superintendent 
(and  conductor  when  running  a  train)  of  a  rail- 
road ought  to  be  regarded  as  the  proper  rep- 
resentatives of  the  company,  and  their  acts  con- 
sidered as  those  of  tbe  company.  But  I  do  not 
think  It  necessary  to  Insist  upon  this  position. 
Let  the  company  be  liable  only  upon  the  maxim. 
Respondeat  cuptrtor,  or  upon  the  ot>IIgatIon8 
arising  out  of  the  contract  of  service,  and  In 
either  vlem  their  liability  for  Injuries  to  their 
subordinates  caused  by  the  carelessness  of  the 
conductor  they  have  placed  over  tbem,  In  •charge 
of  tbe  train.  Is  In  our  opinion  snfflelently  ap- 
parent. Tbls  conclusion  rests  wholly  upon  tbe 
Mea  that  the  company,  from  the  very  nature 
■of  tbe  contract  of  service,  is  under  obligations 
to  them,  as  well  as  they  to  the  company ;  and 
that,  amongst  these  obligations.  Is  that  of  su- 
perintendent and  controlling,  with  skill  and  care 
the  dangerous  force  employed,  npon  which  tbelr 
safety  so  essentially  depends.  For  this  pur- 
pose the  conductor  Is  employed,  and  In  this  he 
illrectiy  represents  tbe  company.  They  con- 
tract for,  and  engage,  his  esre  and  skill.  Tbey 
commission  blm  to  exercise  that  dominion  over 
tbe  operations  of  tbe  train  which  essentially 
Vertalns  to  tbe  prerogatives  of  the  owner:  and 
in  its  exercise  he  stands  in  tbe  place  of  the 
owner,  and  Is  In  the  discharge  of  a  duty  which  I 
«he  owner*  aa  a  man  and  a  party  to  Uis  son* 
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tract  of  service,  owes  to  those  placed  unds» 
him,  and  whose  lives  may  depend  on  his  fldel* 
Ity.  His  will  alone  controls  everything,  and 
It  Is  the  will  of  tbe  owner  that  his  Intelllgenea 
alone  should  bo  trusted  for  this  purpose.  This 
service  Is  not  common  to  him  and  the  hands 
placed  under  him.  They  have  nothing  to  do 
with  It.  Ills  duties  and  tbelr  duties  are  entire- 
ly separate  and  distinct,  although  both  neces- 
sary to  produce  tbe  result.  It  is  his  to  com- 
mand and  theirs  to  obey  and  ezecnte.  No  serik 
Ice  la  common  that  does  not  admit  a  oommoa 
participation :  and  no  servants  are  fellow  serv- 
ants when  one  la  placed  In  control  over  the  oth- 
er. The  servants  onployed  to  execute  cannot 
recover  for  Injarles  arising  from  a  failure  la 
that  part  of  the  bntfness  committed  to  tbem, 
because  It  Is  their  failure,  and  not  that  of  their 
employer ;  and  although  It  should  happen  from 
tbe  negligence  of  but  one  of  them,  yet  each  one 
entered  the  common  sorvlce  with  a  knowledge 
that  others  must  be  engaged,  and  tbey  were 
Jointly  bound  to  perform  what  was  Jointly  In- 
trusted to  them,  and  public  policy  may  be  con- 
cerned In  their  keeping  a  supervision  over  each 
other  for  the  purpose.  Bat  how  this  can  be 
made  to  extend  to  tbe  conductor,  over  whose 
acts  they  have  so  supervision  or  control,  and 
are  not  presumed  to  be  possessed  of  tbe  requi- 
site Intelligence  for  the  purpose,  we  are  wholly 
unable  to  see ;  and  equally  so,  how  tbe  safety 
of  travelers  Is  likely  to  be  Jeopardized  by  add- 
ing to  the  responsibility  of  the  conductor  for 
his  carslessness  that  of  the  company  that 
places  him  In  power.  .  .  .  .While  the  prin- 
ciple of  rrapoMdeat  auperlor  Is  as  old  as  the 
law  Itself,  It  Is  everywhere  admitted  that  no  ex- 
ception to  Its  operation  as  Is  now  contended  for 
was  aver  asserted  until  tbe  case  of  Priestley 
V.  Fowler  [  (1887)  S  Hees.  A  W.  1,  If urph.  A  H. 
305,  1  Jur.  967]  was  decided.  That  esse  and 
those  made  upon  its  autborlty  In  England  and 
America  have  all  proceeded  upon  the  general 
ground  of  exempting  the  master  from  responal- 
hllity  to  one  servant  for  Injuries  arising  from 
the  carelessneH  of  another  engaged  In  the  com- 
mon service,  because  the  servant,  by  bis  con- 
tract, takes  '.bese  risks  upon  himself.  Nona 
of  them  bars  terms  declared  that  he  Is  not 
liable  for  the  negligent  and  careless  conduct  of 
him  to  whom  he  delegates  the  power  of  control 
nnd  command  over  them.  Tbe  court  whose  au- 
thority has  been  most  relied  on  In  this  country 
has  expressly  refused  to  declare  It,  Even  to 
tbls  extent  the  doctrine  has  been  resolutely  re- 
sisted at  every  step  by  distinguished  Jurlsta 
To  8i>ealt  of  it,  therefore,  as  a  settled  princi- 
ple of  the  common  law  Is  to  confound  Ideas.  To 
adopt  It  without  a  conviction  of  Its  Justice  and 
propriety  Is  to  abuse  tbe  power  witb  wblch  the 
law  has  Invested  us.  Our  plain  duty  Is  to  en- 
deavor to  ascertain  the  true  nature  of  the  rela- 
tion between  the  parties  and  the  Inherent  ele- 
ments of  the  contract  on  wblch  It  Is  founded, 
and  from  them  deduce  the  principle  that  ought 
to  govern.  .  .  .  Tested  In  this  manner  It 
seems  to  us  clear,  In  a  case  like  the  present, 
that  as  between  the  company  and  those  em- 
ployed to  labor  In  subordinate  situations  un- 
der the  control  of  a  superior,  two  distinct 
classes  of  obligations  arise, — the  one  resting 
upon  the  company  and  the  other  upon  tbe  serv- 
ants,— and  both  founded  upon  what  each,  either 
expressly  or  Impliedly,  bas  agreed  to  do  in 
execution  of  the  contract.  It  Is  the  duty  of  the 
company  to  fiimlsh  suitable  machinery  and  ap- 
paratus, and,  aa  they  reserve  the  government 
and  control  of  the  train  to  themselves,  and  ln> 
trust  no  part  of  It  to  these  servants,  to  control 
It  and  them  with  prudence  and  care.  As  Um 
luetMlty  for  tUs  V'oO^^f^^f^^fy^^ 
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maA  eontinalng,  the  obllsatlon  ti  psrformed  only 
irtm  It  is  convtaBtlT'ezerctsed,  and  they  can- 
not rid  themselve*  of  It  bj  devolTlDff  this  power 
upon  the  coadoetor.  II  the;  Intriut  him  with 
Its  szerelM,  In  the  lingosxe  ol  Judge  Story, 
thtr  'In  effect  warrsnt  his  Odellty  and  sood 
<rondact.'  It  Is  the  daty  of  the  aerraDta  to  obey 
the  orders  of  the  superior  thus  placed  over 
them,  and  to  perCorm  as  he  shall  direct.  It  thej 
Call  to  do  this,  and  Injure  each  other,  they  tIo- 
late  their  ensagements  to  the  compaoy,  and  are 
«loae  answerable  for  the  wrongs  they  msy  do. 
In  sneh  ease  there  Is  no  failure  of  the  company 
to  do  what,  as  between  them  and  these  servants. 
It  was  understood  tbey  Aould  do,  when  the 
servants  entered  the  service.  But  they  cauuot 
be  made  to  bear  losses  arising  from  careless- 
ness in  conducting  the  train,  over  which  tbelr 
employer  gave  them  no  power  or  control,  either 
•sparately  or  collectively,  until  we  are  prepared 
to  say  that  Justice  and  public  policy  require  the 
consequences  of  duty  omitted  by  one  party  to 
'be  visited  upon  the  other,  although  stripped  of 
all  power  to  prevent  such  consequences." 

This  opinion  was  largely  based  on  the  Scotch 
«ase  of  Dixon  V.  Ranken  (1892)  14  Duolop, 
Seas.  Caa  420,  1  Am.  Uy.  Caa  B69  (afterwards 
overmled  by  tbe  House  of  Lords  In  Bartonshlll 
Cool  Co.  V.  Reld  (181)8)  3  Uacq.  H.  L.  Cas.  266, 
4  Jor.  N.  8.  767),  wbere  Lord  Justice  Clerk 
reaooned  thus:  "The  master's  primary  obli- 
gation In  every  contract  of  service  In  which  his 
workmen  are  employed  In  a  hazardouB  and  dan- 
caroos  occupation,  for  bis  Interest  sud  profit. 
Is  to  provide  for  and  attend  to  the  safety  of  the 
men.  That  la  his  first  and  leading  obligation, 
paramount  even  to  that  of  paying  for  their 
labor.  This  obligation  Includes  the  duty  of  fur- 
nishing good  and  sufflclent  machinery  and  ap- 
paratus, and  of  keeping  tbe  same  In  good  con- 
.dlClon, — and  the  more  rude  and  cheap  the  ma- 
dlnery.  and  the  more  liable  on  that  aeconnt  to 
canse  injury,  the  gi-eater  his  obligation  to  moke 
up  for  its  defects,  by  tbe  attention  uecessary  to 
prevent  such  Injury.  In  his  obltgatlou  Is  equal- 
ly Included,  as  he  cannot  do  everything  himself, 
the  doty  to  hove  all  acts  by  others  whom  he  em- 
ploys done  properly  and  carefully  in  order  to 
avoid  risk.  This  obligation  Is  not  less  than  tbe 
obligation  to  provide  for  tbe  safety  of  the  lives 
of  his  servants  by  fit  machinery.  Tbe  otber 
servants  are  employed  by  him  to  do  acts  wblch, 
-of  course,  be  cannot  do  himself,  but  they  are 
acting  for  him.  and  Instead  of  himself,  as  his 
handa  For  their  careful  and  cautious  atten- 
tion to  duty,  and  for  their  wont  of  vigilance, 
and  for  their  neglect  of  precaution,  by  which 
danger  to  life  may  be  caused,  he  is  Jnst  as  much 
reapooaible  as  be  would  be  for  snch  misconduct 
on  his  own  part.  If  he  were  actually  working 
or  present.  And  this  particularly  holds  as  to 
the  person  be  IntrustB  with  the  direction  and 
control  over  any  of  his  workmen,  and  who  rep- 
resents him  Id  mch  a  matter." 

Otlier  Judicial  statements  of  the  same  tenor 
ore  the  following: 

"Tbe  master,  by  appointing  a  foreman  or 
other  person  to  superintend  work,  witb  power 
to  direct  the  men  under  him  when  and  how  to 
do  It,  thereby  devolvea  npon  aucfa  person  the 
performaoee  of  those  duties  personal  to  the 
master."  Hitler  v.  Missouri  P.  R.  Co.  (1891) 
109  Uo.  850,  19  8.  W.  S8. 

"There  seems  to  be  no  well-settled  rule  that 
■classifies  the  agents  and  servants  of  a  common 
•employer,  whethv  oatnral  or  artificial,  first. 
Into  snch  as  have  authority  to  represent — act 
for  and  In  tbe  place  of — tbe  employer  In  re- 
spect to  tbe  persons,  business  matters,  and 
ttlnga  wherewith  they  are  charged;  and,  see- 
-ondly,  such  as  have  no  snch  anthorlty,  bat  are 
oerely  follow  oervonta.  Bnt,  without  regard  to 
•SI  L.  R.  A. 


snch  mlo^  there  Is  no  reason  why  soeta  authority 
msy  not  be  spedally  conferred  npon  any  such 
agent  or  servant.  In  this  case  the  burden  of 
proving  the  authority — Its  extent  and  compass 
— by  competent  evidence,  would  rest  upon  the 
party  alleging  It,  nnless  the  nature  of  the 
agency  or  employment  Implied  Kb  existence 
and  extent.  Thus,  an  employer  might  confer 
npon  a  particular  laborer,  charged  to  do  a  par- 
ticular Sort  of  service,  but  who  simply  by  the 
nature  of  his  employment  would  have  no  au- 
thority to  represent  or  bind  his  principal  in  sny 
respect,  power  to  employ  other  like  laborers 
with  himself  to  do  the  service  to  be  done,  to 
direct  and  command  them  when,  where,  and  bow 
to  work,  to  control  and  superintend  them,  and 
to  discharge  them  from  employment  In  his  dis- 
cretion, although  he  should  labor  with  and  as 
one  of  them.  And  there  can  be  no  question  that 
the  employer  would  be  answerable  for  the  mis- 
feasance or  nonfeasance  of  such  agent  In  the 
course  of  bis  employment,  and  In  tbe  exercise  of 
the  power  tbuscooferred  npon  him.  This  Is  so  be- 
cause the  agent  In  snch  case  would  bo  expressly 
authorised  to  represent,  act  for  and  In  the  place 
of,  his  employer  in  the  business  designated,  and 
within  the  compaas  of  the  power  conferred.  And 
so  in  the  case  before  us.  although  the  section 
master  or  foreman  might  not  have  anthorlty, 
arising  from  the  nature  of  his  employment,  to 
bind  the  defendant  for  his  acts  toward  and  his 
commands  to  biB  fellow  servants,  yet.  If  tbe  de- 
fendant conferred  upon  blm  power  and  author^ 
ity  to  employ  laborers — fellow  laborers  with 
himself — to  work  on  tbe  section  of  tbe  road 
wherewith  he  was  charged,  and  anthorlty  to 
superintend  them,  to  give  them  orders  and 
commands  In  the  line  of  worit  to  be  done,  which 
they  were  bound  to  obey,  and  to  discharge  them 
from  such  employment.  In  his  discretion,  as  al- 
leged In  the  complaint,  and  as  the  evidence  In- 
troduced on  the  trial  tended  to  prove,  the  de- 
fendant would  be  liable  for  his  misfeasance  and 
nonfeasance  In  the  course  of  tbe  exercise  of  his 
autburity  thus  conferred  by  It.  This  Is  so 
upon  the  plainest  principles  of  law  applicable  to 
and  governing  the  relations  of  principal  and 
agent  towards  each  other  and  third  persons. 
This  case  Is  not  like  the  ordinary  one  of  Injury 
done  by  one  fellow  servant  acting  as  foreman 
or  leader  of  several  or  many  laborers,  to  one  of 
hlB  fellow  servants.  The  complaint  expressly 
alleges  that  tho  section  master  named  was  agent 
and  servant,  and  had  'full  power  and  authority 
of  tbe  said  defendant  to  hire  and  dlschai^ 
hands  and  servants  In  that  behalf  on  said  sec- 
tion, and  who  was  tbe  superior  of  the  said  plain- 
tiff In  that  behalf,  those  orders  and  commands 
In  the  line  of  said  service,  as  the  agent,  fore- 
man, and  boss  of  the  said  defeudant  the  said 
plaintiff  was  lawfully  bound  to  obey,  and  there 
are  other  similar  allegations  to  the  same  effect. 
Evidence  was  Introduced  on  the  trial  lo  prove 
this  material  allegation,  and  the  Jury  found  by 
their  verdict  that  It  was  true.  So  It  appears 
that  the  section  master  In  this  case  was  not 
simply  8  fellow  servant  of  the  plaintiff,  but  as 
well  the  agent  of  tbe  defendant,  charged  with 
authority  to  employ,  control,  and  command  the 
plaintiff,  as  to  the  labor  he  should  do  on  the 
railroad  of  tbe  defendant  white  be  was  oo  in 
its  service,  and  to  discharge  him  from  such 
service,  lust  as  Its  president  or  other  leading 
executive  offlcera  might  have  done ;  and  the  de- 
fendant must  therefore  be  held  liable  for  his 
misfeasance  In  the  course  of  his  agency.  Just 
.IS  if  the  same  hsd  been  done  by  Its  chief  execu- 
tive offlcer."  Patton  v.  Western  N.  C.  R.  Co. 
(1887)  96  N.  C.  4S5.  1  8.  B.  868. 

Tho  following  passage  from  a  Htnuesota  ease 
Is  also  Instractlve  In  this  connection,  though  It 
must  bo  remembered  that  In  that  aEkta.t) 
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iwkUMsrTant  doetrbu  hu  nmr  bees  accepted : 
"When  a  laiie  nnmber  of  men  are  eioploTed 
apoD  the  nme  work.  It  la  ementlal  that  reason- 
able orderi,  regulating  their  coadoet  and  anlgn- 
Ing  them  proper  places  In  which  to  work,  should 
be  given.  It  I*  ihe  duty  and  the  right  of  the 
master  to  give  orders  and  direct  the  places 
where  bis  servant  aball  work.  ...  A  work- 
man, when  ordsred  from  one  part  Of  the  work  to 
another,  caooot  be  allowed  to  atop,  examine, 
and  experiment  for  himself  In  order  to  ascer- 
tain If  the  place  assigned  to  him  Is  a  safe  one : 
and  tbersfore  In  obeying  the  order  .  .  .  h« 
haa  a  right  to  r«lj  upon  a  faithful  dtKharge  of 
the  master'b  dutj  lo  use  ordinary  care  to  warn 
and  protect  him  against  nnusual  dangers.  Any 
rale  or  doctrine  which  deprives  the  workman 
of  this  right  and  protection,  when  the'  master 
delegates  the  power  and  duty  of  giving  such 
orders  to  a  siibordUiate,  no  matter  how  high 
or  low  his  rank  or  grade.  Is  unsupported  by  rea-. 
son,  violates  all  considerations  of  Justice,  and 
Is  not  supported  by  tbe  weight  of  authority." 
Carlson  v.  Northwestern  Teleph.  £zch.  Co. 
(18t)U)  63  Minn.  438,  65  N.  W.  914. 

Btrlctiy  speaking,  this  reasoning  la.  It  ahoald 
be  remarked,  applicable  In  Its  entirety  only  to 
one  particular  kind  of  order,  vte.,  that  which 
takes  a  servant  to  a  new  place  of  work  witbout 
giving  him  time  to  examine  his  surroundlnga. 
Bot  if  the  propositions  here  laid  down  are  nn- 
reserredly  accepted,  It  la  dlfflcnlt  to  see  what 
logical  halting  place  there  can  be  short  of  an 
adoption  of  the  superior-servant  doctrine.  But 
when  tested  by  tbe  earlier  and  later  decisions 
In  this  state,  the  ease  cannot  be  sustained  ex- 
cept on  the  narrow  ground  of  a  breach  of  the 
duty  of  InstrnetlML  See  TII.  e,  Minnesota, 
infra.  See  also  Moon  v.  Richmond  &  A.  R.  Co. 
(1.SS4)  78  Va.  74E.  49  Am.  Rep.  401;  Criswell 
V.  Pittsburgh,  C.  &  St.  L.  B.  Co.  (1888)  30  W. 
Va.  708,  6  8.  B.  31;  Schroeder  v.  Chicago  &  A. 
K.  Co.  (1891)  108  Mo.  322,  18  L.  R.  A.  S2T,  18 
*  B.  W.  1094  ;  Foster  v.  Missouri  P.  R.  Co.  (1803) 
115  Mo.  165,  21  6.  W.  916;  Miller  v.  Missouri 
P.  R.  Co.  (18D1)  109  Mo.  850,  19  8.  W.  58; 
Bloyd  T.  St.  IJOQls  ft  S.  F.  B.  Co.  (1803)  58 
Ark.  6d,  22  8.  W,  1080, — which  all  proceed  more 
or  leas  npon  tbe  theory  that  tbe  duty  of  su- 
perrlalon  is  nonassignable. 

Such  a  standpoint  Is  fully  warranted  by  the 
fact  that  tbe  function  of  control  over  details  is, 
as  has  been  shown  In  another  place  (Hardy  v. 
Shedden  Co.  37  L.  B.  A.  83.  38  et  *aq.)  the 
very  element  which  aerrea  to  diatlngulab  ona 
who  Is,  from  one  who  is  not,  a  master  as  re- 
gards the  Injured  person.  It  Is  a  perfectly  logi- 
cal and  rational  position  to  take,  that  where 
thiB  essentially  characteriatlc  function  Is  la- 
Tolved,  the  rale  as  to  assumption  of  risks  shall 
give  way  to  the  rale  wblcb  makes  certain  obli- 
gations of  the  master  nonassignable. 

In  dtscusBlng  this  particular  aspect  of  an 
employer's  responsibility  Messrs.  Shearman  & 
Sedfleld.  Negligence  (toI.  1,  f  238),  seems  to 
the  present  writer  to  put  the  case  for  their  own 
aide  of  the  qaestlon  much  more  strongly  than 
the  authorities  really  warrant.  There  Is  a 
wide  distinction  between  the  theory  that  the 
master  must  answer  for  the  results  of  a  negli- 
gent order,  when  It  Is  given  by  a  general  or  de- 
partmental manager,  and  the  theory  that  any 
employee  to  whom  the  power  of  control  Is  dele- 
gated la  a  vice-principal .  This  distinction,  It 
is  submitted  with  all  deference,  the  learned  au- 
thors iiave  not  fully  appreciated ;  otherwise 
they  would  hardly  have  cited  In  support  of  their 
views  the  declsluns  of  the  Federal  courts,  or  of 
Alabama,  Connecticut,  Georgia,  Colorado,  Min- 
nesota, Oregon,  Vermont.  Washington,  Louisi- 
ana. Wyoming,  and  Indiana.  As  tbe  summary 
of  decisions  In  VII.  indicates,  these  are  all  Jn- 
Sl  L.  R.  A. 


riadlctlons  In  which  reqton^blllty  cannot  be- 
flxed  upon  tbe  master  merely  by  showing  that 
tbe  injury  was  canssd  by  complying  wlU)  th*- 
orders  of  a  controlling  employee.  Soutli  Caro- 
lina is  a  more  doubtful  state,  but  In  tbe  de- 
cisions as  th^  stand  (aee  VII.  e,  Minnesota. 
infra)  It  can  scarcely  be  classed  as  one  of  those 
which  accepts  the  superior-servant  doctrine  la- 
the sense  contended  for.  Virginia  and  West 
Virginia,  which  supported  tbe  tbeala  of  th«- 
learned  authors  at  the  time  tbelr  treatise  was- 
complied,  have  now  gone  over  to  the  opposite- 
camp.  See  VII.  %  Virginia.  Weat  Vlrglalsu. 
infra. 

It  la  notlceabia  that  the  pbraaeology  em- 
ployed in  stating  tbe  nature  of  tbe  supervision, 
exercised  by  a  foreman  often  suggests  his  rep- 
resentative character  from  this  point  of  view, 
as  where  he  is  described  as  an  agent  "who  di- 
rects the  manner  of  executing  tbe  particular- 
work"  (Hcrrlman  v.  Chicago  &  A.  K.  Co.  (1887) 
27  Mo.  App.  4U5)  or  one  who  has  "control  of 
work  and  authority  to  direct  how,  when,  and' 
where  It  should  be  done."  Cox  v.  Syenite  Qran- 
ite  Co.  (ISOO)  39  Mo.  App.  424. 

Not  the  least  of  the  merits  of  this  mode  of 
explaining  tbe  rationale  of  tbe  doctrine — a  mer- 
it which  none  of  the  other  theories  possess — Is- 
tbat  It  offers  a  simple,  clearly  defined  issue  up- 
on which  the  controversy  between  the  opposing 
acbools  of  thought  wblcb  reject  and  which  ac- 
c^  tbe  anperlor-servant  doctrine  may  be  can- 
eentrated.  The  advantages  of  sncb  a  sltaatloo- 
In  dlalMtlca  an  as  obrloua  as  ttaoy  are  In  plead- 
ing. 

B.  Sunmoni. 

Whichever  of  the  above  explanations  of  th«- 
doctrine  may  be  regarded  as  the  correct  one.  It 
seems  abundantly  evident  that  the  broad  ques- 
tion whether  tbe  master  shall  be  held  responsi- 
ble for  tbe  negligence  of  all  supervising  em- 
ployees ;  and.  If  so,  whether  the  responsibility 
shall  extend  to  every  species  of  negligent  act, 
or  be  circumscribed  in  tbe  lines  Indicated  by- 
soroe  of  the  cases  cited  In  VI.  infra, — la  not  sna- 
ceptlble  of  settlement  on  any  purely  Juridical 
basis,  and  therefore  presents  a  peculiarly  appro- 
priate subject  for  tbat  legislative  Intervention 
which,  in  a  large  number  of  Jarlsdlctlona.  has- 
already  enlarged  the  servant's  right  of  recovery. 
In  this  connection,  It  Is  Interesting  to  note  that 
one  of  tbe  main  innovations  Introdaced  by  tbe  - 
English  employer's  liability  act  of  1880.  and 
tbe  American  statutes  modeled  upon  It,  embodies - 
the  following  principle  formulated  In  the  report 
which  the  Parliamentary  Commission  of  In- 
iiulry  submitted  In  1877:  "Where  the  actual 
employers  cannot  personally  discharge  the 
duties  of  masters,  or  where  tbey  deliberately 
abdicate  their  functions  and  delegate  them  to 
agents,  the  acts  or  defaults  of  the  agents  who 
thus  discbarge  the  duties  and  folfll  tbe  func- 
tions of  tbe  masters  should  be  considered  as  the 
personal  acts  or  defaults  of  the  principals  and 
employers,  and  should  Impose  the  same  liabil- 
ity on  such  principals  and  employers  as  they 
would  have  been  subject  to  had  they  been  acting 
personally  In  the  conduct  of  their  business,  not- 
withstanding that  such  agents  are  technically 
in  tbe  employment  of  tbe  principals." 

But  It  ts  not  unworthy  of  remark  that  there 
Is  one  specially  weak  point  In  tbe  armor  of  tbe 
courts  which  reject  the  superior-servant  doc- 
trine. By  none  of  those  courts  Is  it  maintained 
that  the  duty  of  framing  suitable  regulations 
for  the  conduct  of  the  business  is  assignable. 
Such  regnlatloDS  are  essentially  nothing  but 
general  orders,  tbe  object  of  which  Is  to  secure - 
the  safety  of  servants.  Why  should  any  dis- 
tinction be  made.  In  tbe  preMufc  point  of  Tiew. 
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betwMB  such  gemnil  «rdera  ud  tlie  partlenlar 
orders  which  It  Is  cbe  duty  ol  controlling  offl- 
dais,  as  the  woA  progreBses,  to  Issne  In  such 
«  form  that  their  subordlnatM  will  not  bs  ex- 
posed to  ondns  perils! 

I'hc  SBsentlsJ  Identity 'of  general  and  par- 
Llctilar  orders  Is  noted  by  the  supreme  court  of 
Missouri.  It  Is  a  part  of  the  personal  duty  of 
the  master  to  give  direction  to  the  work  be  un- 
dertakes, and  to  prescribe  the  system  or  method 
of  condaeting  it.  In  so  doing  be  must  use  or- 
dinary care  for  the  safety  of  those  engaged  In 
Ills  serrlce.  Accordingly  it  has  been  held  that 
the  omission  to  adopt  and  to  enforce  rules  nec- 
essary  for  the  reasonably  safe  management  of 
a  business  as  complex  and  as  basardous  to  life 
and  limb  as  that  here  In  Tlaw,  may  sometimes 
form  the  basis  for  a  finding  of  negligence  on  the 
part  of  the  master.  Beagan  8t.  Louis.  K.  & 
N.  W.  B.  Co.  <1$87)  98  Uo.  348,  6  B.  W.  871 ; 
Abel  V.  Delaware  &  H.  Canal  Co.  (1891)  128 
K.  Y.  6G2.  28  N.  E.  ddS :  Wfalttaker  T.  Delaware 
*  H.  Canal  Co.  (1881)  126  N.  Y.  M4.  2T  N.  B. 
1042. 

Such  holdings  rest  upon  the  same  principle 
that  supports  the  rule  of  liability  for  defects 
In  the  plant  or  appliances.  As  has  lately  been 
tATsaly  said  In  a  caae  wbleh  received  very 
tlwrougb  consideration,  **a  master  la  no  less 
responsible  to  bis  workmen  for  personal  injuries 
occasioned  by  a  defective  system  of  using  ma- 
cbinery  than  for  Injuries  caused  by  a  defect  in 
the  machinery  Itself."  Lord  Watson  In  Smith 
Baker  [  IS91  ]  A.  C.  393.  60  L.  J.  Q.  B.  N.  a  883, 
65  L.  T.  N.  8.  4S7,  bS  J.  P.  660. 

"Bulea,  however,  are  but  one  means  of  glv- 
*iig  direction  to  the  master's  work.  It*  guid- 
ance, as  to  details,  Is  often  necedsarlly  Intrusted 
to  managers,  foremen,  and  others.  By  wbat- 
•oever  name  sucb  a  superior  employee  may  be 
called,  his  relation  to  the  subordinates  acting 
xinder  bis  orders  Is  not  that  of  a  fellow  work- 
man ill  respect  to  his  performance  of  the  mas- 
ter's fuDcilon  of  directing  tbem  and  the  work 
In  his  charge."  Scbroeder  v.  Chicago  &  A.  R. 
Co.  1 1S91)  108  Uo.  822,  18  L.  B.  A. 827, 18  8.  W. 
1094.  Compare  the  laiMpiage  used  in  Foster  v. 
Ulsm>url  P.  B.  Co.  (1S9S)  115  Uo.  166,  21  8.  W. 
V16. 

The  only  difference  between  the  two  kinds  of 
orders  la  that  the  one  expresses  the  master's 
wishes  as  to  the  manner  In  which  the  work 
•hall  be  done  In  default  of  special  Instructions 
to  the  contrary,  while  the  other  deflnee  the  man- 
ner in  wblch  the  work  Is  to  be  done  under  the 
coBBtantly  changing  circumstances  to  meet 
wblch  no  permanent  directions  can  be  framed. 
Can  It  be  fairly  maintained  that  this  difference 
la  so  fondameotal  as  to  Justify  the  application 
of  distinct  rules  of  law  with  respect  to  the  rep- 
resentative capacity  of  the  two  classes  of  em- 
ployees from  whom  the  general  and  the  par- 
ticular orders  issue?  If  there  Is  such  a  differ- 
ence. It  has  never  been  explained  in  what  It  con- 
sists or  on  what  grounds  it  rests.  The  present 
writer  ventures  to  think  that  the  only  loophole 
by  which  this  difficulty  can  be  escaped  is  fur- 
nished by  the  bald  theory  that  reasonable  care 
requires  the  master  to  promulgate  general  mtea, 
bat  not  to  give  orders  about  details.  If  there 
Is  no  duty  In  the  latter  respect  tbe  question 
whether  such  a  duty  is  nonaaslgnnble  becomes 
immaterial.  This  Is  practically  the  Uaasachn- 
■etta  doctrine.  See  nole  to  Walkowskl  v.  Pen- 
okn  ft  G.  Consol.  Ulnea  (1898 :  Uleh.)  41  L.  B. 
A.  112. 

In  the  nature  of  the  case,  however.  It  Is  clear 
that  the  existence  or  nonexistence  of  such  a 
duty  must  remain  a  mere  matter  of  opinion,  tbe 
Inherent  uncertainty  of  which  once  more  sug- 
gests tbe  need  of  a  leglalatlva  determination  of 
the  controversj. 
dl  L.  R.  A. 


d.  Vbaf  ootuUtuUM  th9  tmentta  of  eontnl 
wUMn  the  Mteanlnp  of  the  doctrine. 

It  Is  very  rarely  that  there  can  be  any  pos- 
sible dispute  as  to  what  constitutes  an  exercise 
of  control  within  tbe  meaning  of  tbe  superior- 
servant  doctrine.  In  a  few  caaes  recovery  haa 
been  sought  on  the  theory  that  the  signals  given 
by  employees  to  one  another,  while  they  are  per- 
forming duties  which  render  such  means  of  In- 
tercommunication necessary,  are  in  the  nature 
of  orders  or  commands,  the  argument  being  that, 
as  each  Mnployee  la  anthorlied  to  give  them, 
and  tbe  others  are  bonnd  to  obey  them  when 
given,  tbe  result  Is  to  create  tbe  relation  of  so- 
perior  and  subordinate.  But  thla  eontentloa 
has  not  prevailed. 

Evidence  that  the  rules  ot  a  railroad  company 
required  tbe  engineer  to  give  specified  signals 
as  a  "notice"  to  apply  or  loosen  the  brakes,  and 
the  brakeman  to  manage  tbe  brakes  accordingly, 
and  while  on  the  train  to  be  In  subordination  to 
the  conductor,  baa  been  held  not  to  render  the 
brakenuin  a  subordinate  servant  so  as  to  ex- 
empt tbe  company  from  liability  for  an  Injury 
occasioned  by  the  negligence  of  the  engineer. 
Pittsburgh,  Ft.  W.  ft  C.  B.  Co.  v.  Lewis  ( 1877) 
83  Ohio  St.  196  (Scotl  and  Ashbum,  J  J.,  dla- 
senting).  Tbe  following  passage  Is  extracted 
from  the  opinion  of  the  majority :  "To  secure 
the  management  and  transit  of  trains,  and  tbe 
safety  of  passeugers,  employees,  and  others, 
from  the  nature  of  the  business  many  signals 
and  of  various  kinds  are  required.  They  are 
required  by  the  rules  to  be  given  by  all  clasasa 
of  employees,  conductors,  engineer,  brakenen, 
switchmen,  statlonmen,  flagmen,  trackmen.  A 
corresponding  duty  of  beedlng  signals  Is  re- 
quired of  all  employees,  wltbont  reference  to 
their  grade  of  employment;  and  yet  It  was 
never  snppoaed  that  tbereliy  any  relation  of  ao- 
perlor  and  subordinate  was  created  or  neees- 
earlly  existed.  The  system  of  giving  notice  by 
signals  is  a  mere  mode  of  doing  the  business  of 
tbe  company,  arising  from  the  necessity  of  the 
ease.  They  are  to  be  given  and  heeded  by  both 
anperiors  and  subordinates.  In  accordance  with 
the  nature  of  the  thing  to  be  done,  or  as  cir- 
cumstanceH  may  require.  It  Is  as  much  the 
duty  of  an  engineer  to  be  controlled  by  tbe  sig- 
nals of  brakemen,  given  under  the  rules  of  the 
company,  as  it  is  the  duty  of  brakemen  to  be 
governed  by  the  signals  of  an  engineer,  given 
the  same  rules,  and  neither  one  more  than  tbe 
other  la  thereby  made  subordinate  to  the  other. 
That  r^atlon  can  be  created  only  by  the  act  of 
the  master  conferring  his  authority  upon  one 
over  tbe  other ;  when  tliat  la  done  then  one  rep- 
resents the  authority  of  the  master,  and  tliere- 
fore  may  control  the  other,  who  for  that  reason 
becomes  his  subordinate." 

Tbe  same  conclusion,  though  again  by  a  di- 
vided court,  was  arrived  at  In  Pittsburgh,  C.  ft 
St.  L.  R.  Co.  V.  Ranney  (1882)  87  Ohio  St.  66B 
(signal  given  by  engineer  to  brakemon).  "Tliese 
signals,"  it  was  said,  "are  so  named  properly, 
and  are  Intended  to  notify  all  concerned  of  the 
thing  signjded.  Tbey  are  addressed  to  tbe  con- 
ductor ait  well  as  brakeman,  and  It  Is  the  duty 
of  tbe  conductor  to  see  that  brakemen  perform 
the  duty  signified.  This  duty  Is  Imposed  upon 
the  brakemen  by  force  of  tbe  rule  Itself,  and 
not  by  virtue  of  any  authority  vested  in  tbe 
engineer  over  the  brakeman.  Tbe  signal  li  a 
mere  notice.  Tbe  rule  is  the  order  of  the  com- 
pany to  the  brakeman  directly.  Suppose  a  train 
Is  signaled  by  a  station  agent,  as  this  train 
was,  to  stop  for  orders.  It  thereby  became  the 
duty  of  the  conductor,  as  well  as  of  each  em- 
ployee on  tbe  train,  to  stop  for  orders ;  and  yet 
no  one  can  contend  that  such  Jiititlon-^ao^^ 
wbo  glvea  the  signal  fiigtt^tM^pMSMugtlM 
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trftln  cr«w  nbordliuita,  emplojM*  of  the  eom- 
puir  wltbln  the  meaning  of  tb«  rule  uoder  eoa- 
Klderatlon.  A  varied  of  ilgnali,  under  ft  n- 
fiety  of  circunutaLncee,  are  required  to  be  (iTen 
b7  dilTftreDt  etnployeee  of  the  company,  to  *\g- 
nlfy  that  an  occasion  ezieta  for  the  performance 
of  a  particular  duty,  but  It  would  be  absurd  to 
bold  that  In  each  case  the  employee  giving  the 
signal  Is  a  superior  servant  to  whom  all  others 
to  whom  Information  Is  thna  communicated  are 
snbordluted,  m  that  tlw  oompany  maid  be  re- 
sponsible to  tbem  for  any  act  of  ne^Ilgmce  of 
the  employee  who  gave  the  signal,  whether  such 
negligence  waa  in  giving  the  signal  or  In  the 
performance  of  other  duties.  For  It  moat  be 
ob««<red  that  nesUgenea  or  careleameas  la  not ; 
alBrmed  of  the  act  of  tbe  anglneer  in  giving 
either  the  signal  to  tighten  the  brakes  or  to 
looeen  them.  The  only  negligent  and  careless 
act  charged  against  blm  waa  In  forcing  the  en- 
gine forward  violently,  without  giving  time  to 
Um  brakeman  to  loosen  the  bralna." 

Compare  also  the  doctrine  that  a  servant  who 
Is  appointed  to  give  warning  signals  or  to  notify 
bis  coworkers  as  to  the  approach  of  transitory 
dangers  Is  not  engaged  In  discharging  the  maa- 
ter's  nondelegable  duty  to  maintain  a  safe  place 
of  work.  Hermann  v.  Port  Blakely  Mill  Co. 
ilSQQ)  71  Fed.  Bep.  863. 

It  Is  deserving  of  uote  that  a  workman  who 
merely  gives  directions  when  to  set  In  motion 
or  stop  machinery  is  not  a  "superlnteudent" 
within  I  1,  Bubsoc.  2,  of  the  Bngllsh  employers' 
liability  act  of  1880.  Shaffers  v.  General  Steam 
Nav.  Co.  (1883)  L.  R.  10  Q.  B.  DIv.  356,  52  L. 
J.  Q.  B.  N.  8.  260,  48  L.  T.  N.  S.  228,  31  Week, 
aep.  666,  47  J.  P.  327. 

Hunter  v.  Kansas  City  &  M.  B.  ft  Bridge  Co. 
<1S98)  29  C.  C.  A.  206.  04  V.  S.  App.  668,  86 
Fed.  Rep.  379.  a  ruling  aa  to  a  Mmllar  proTlalon 
In  the  Arkansas  statute  of  1893,  Is  to  the  same 
effect  as  this  Eugllah  decision,  and  the  Ranney 
Case  (1882)  37  Ohio  St.  666,  lupra.  la  dted 
with  appronl.  Compare  also  T«as  C.  B.  Co. 
V.  Frailer  (1890)  90  Tex.  88.  88  8.  W.  482,  con- 
Btmlng  the  Texas  statute. 

A  mere  request  Is  not  an  order  within  the 
scope  of  the  superior-servant  doctrine,  where  It 
emanates  from  an  employee  wbo  Is  not  author- 
ised to  require  tbe  service  performed  In  com- 
pliance with  It.  (Compare  V.  e,  infra.)  Brad- 
ley V.  Nashville,  C.  &  Bt  L.  R.  Co.  (1884)  14 
Lea,  874  (yardmaater  coupled  cars  at  request 
of  engineer). 

e.  S«i*(e»oe  or  oftsetioe  of  a  power  to  hire  ana 
MoOivrgt  fMbonUnatM;  rtgntfieanoe  of. 

((Mntrast  with  tbe  doctrines  discussed  In  this 
subdivision  those  noticed  In  II.  d,  supra.) 

Tbe  possession  of  the  power  to  hire  and  dis- 
charge his  subordinates  is  normally  possessed 
by  a  large  proportion  of  those  employees  who 
are  held  under  tbe  superior-servant  doctrine  to 
be  vke- principals,  and  Is  frequently  mentioned 
by  the  courts  In  the  enumeration  of  their  at- 
tributes. Patton  V.  Western  N.  C.  R.  Co. 
(188T)  06  N.  C.  465,  1  S.  E.  863 ;  Logan  v. 
North  Carolina  R.  Co.  (1895)  116  N.  C.  840, 
21  S.  E.  959 ;  Miller  v.  Union  P.  R.  Co.  (1883) 
5  McCrary,  800,  17  Fed.  Rep.  67 ;  Chicago 
Dredging  *  Dock  Co.  v.  McMahon  (1888)  30 
III.  App.  368 ;  Chicago,  B.  A  Q.  R.  Co.  v.  Blank 
(1S87)  24  111.  App.  488:  Mason  v.  Bdlson  Uach. 
Works  (1S86)  28  Fed.  Rep.  228;  Kansas  P.  B. 
Co.  V.  Little  (1877)  18  Kan.  267 ;  Clowers  v. 
Wabaah.  St.  U  *  P.  B.  Co.  (1686)  21  Ho.  App. 
213:  Bowland  v.  Ulasonrl  P.  B.  Co.  (1880)  20 
Mo.  App.  463 ;  Uoke  v.  St.  Louis,  K.  &  N.  R. 
Co  (18S2)  11  Mo.  App.  674  ;  Claybaugh  v.  Kan- 
sas City,  Ft.  8.  &  U.  R.  Co.  (1894)  66  Mo.  App. 
080 ;  and  other  casas  Bitad  In  IIL  t,  imfra,  es- 
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pecially  those  relating  to  section  foremen.  As 
the  cases  stand,  however,  the  precise,  eviden- 
tial slgniflcance  of  this  power,  as  an  actually 
determinative  element.  Is  somewhat  obscure. 

II  It  were  of  any  Importance  to  determine 
the  character  of  a  servant  who  ahould  possess 
the  power  of  discharge  without  the  power  of 
control,  there  Is  apparently  some  authority  for 
the  principle  that  tbe  fact  of  an  employee  hav- 
ing authority  from  Ibe  master  to  discbarge  hia 
fellow  servants  does  not  alone  eoostltute  blm 
mure  tban  a  fellow  aervant  himself.  Webb  t. 
Richmond  &  D.  R.  Co.  (1887)  97  N.  C.  887,  2 
S.  E.  440;  Hamilton  Iron  Uountalll  Osl 
(1877)  4  Mo.  App.  604,  Appx. 

But  the  latter  caas  Is  a  mere  memorandum  ot 
the  conclusion  of  the  court,  and  tbe  opinion  In 
the  former  mentions  no  precedents,  and  does  not 
state  the  grounds  on  which  the  conclusion  Is 
supposed  to  rest.  It  Is  therefore  Impossible  to 
say  exactly  what  were  the  precise  limits  of  the 
doctrine  intended  to  be  laid  down. — especially 
as  the  superior  servant  In  both  cases  was,  so 
far  as  appears,  In  control  of  the  i^ork,  as  well 
as  Invested  with  tbe  power  of  discharge.  In 
any  event,  the  mere  fact  that  the  negligent  serv- 
ant may  have  the  right  to  employ  other  serv- 
ants, but  not  the  complainant,  will  not  Invest 
blm  with  the  character  of  vice-principal  as  re- 
spects the  latter.  Lincoln  Coi^  l^h.  Co.  v. 
M{:N'ally  (1884)  16  lU.  App.  181. 

The  correct  rule  in  regard  to  tbe  situation 
supposed  Is,  however,  of  very  small  moment,  In- 
ssmuch  as  tbe  only  Instancea  of  the  separation 
of  powers  likely  to  occur  la  practice  are  those 
in  which  tbe  power  of  discharge  Is  wielded  by 
a  servaut  superior  to  the  one  who  actually  con- 
trols the  workmen  while  actually  ngaged  In 
their  work ;  and  this  official  would  Of  necessity 
always  be  a  vice-prlnclpal  by  virtue  of  that  po- 
tential power  of  control  which  la  Implied  by  his 
higher  rank,  and  which  is  susceptible  of  being 
called  Into  active  exercise  whenever  he  chooses 
to  assume  Uie  personal  management  of  any 
servants  who  may  be  normally  supervised  by  a 
subordinate  foreman. 

As  regards  the  cases  In  which  the  superior 
servants  possess  tbe  power  of  control  without 
the  power  of  discbarge,  the  obvloua  Inference 
from  tbe  theory  that  such  servants  are  vice- 
principals  for  the  reason  that  the  exercise  of 
control  involves  tbe  discharge  of  a  nondelegable 
duty  is  that  they  are  none  the  less  represm- 
tatlves  of  the  master  because  they  are  not  In- 
vested wltb  the  power  of  discharge.  Dayharsh 
V.  Hannibal  &  St.  J.  B.  Co.  (1800)  103  Mo.  570. 
16  S.  W.  554  (arguendoi  ;  Moore  v.  Wabash,  St. 
L.  A  P.  R.  Co.  (1S86)  S5  Mo.  688;  Glover  v. 
Kansas  City  Ilolt  &  Nut  Co.  (1900)  153  Mo. 
320.  C5  S.  \V.  8S :  Hall  v.  St.  Joseph  Water  Co. 
(1892)  48  Mo.  App.  356. 

Tbe  fact  that  an  assistant  superintendent  of 
a  sawmill  reports  to  tbe  superintendent  In  re- 
gard to  the  hiring  and  discharge  of  fats  subor- 
dinates does  not  make  him  tbe  less  a  vlce-prln- 
clpal  aa  respects  any  nondelegable  duties  im- 
posed on  him.  Zlntek  v.  Btlmaoa  Mill  Co. 
(1S04)  8  Wash.  303,  87  Pac.  S40. 

In  Foster  v.  Missouri  F.  B.  Co.  (1898)  115 
Ho.  166,  21  8.  W.  616,  the  court  said :  "De- 
fendant's contention  la  that  the  master  should 
not  be  held  answerable  for  negligent  dlreetltma 
unless  the  managing  employee  is  intrusted  with 
tbe  authority  to  hire  and  discharge  and  thereby 
to  enforce  obedience  to  bis  orders.  But  that 
contention  Ignores  the  principle  on  which  the 
master's  liability  In  such  elrenmstaaces  rests. 
It  is  part  of  hie  pereonal  doty  to  direct  the 
work  be  has  In  band,  and,  where  It  Is  complex 
(as  that  of  railroading),  to  provide  and  enforce 
reasonable  and  necessary  regulations  of  .the  la- 
bor  engaged  therelft,gi,^gj|3^;i^©g4^a 
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Ittnetleii  «t  dlicetliv  ■  luge  flnterprlM  ipiMt  of 
necMilty  tM  Intnuted,  m  to  manr  datalli,  to 
•abordlnat*  employee!.  In  exerting  that  fnoe- 
tloD  tbey  perform  tbe  master's  part,  and  for 
their  action  (wltbln  tbe  acope  of  tbat  delegated 
authority,  and  as  to  those  placed  qnder  their 
orders)  tbe  master  Is  reqionslble  whether  tbe 
aoperlBtendlng  employee  bae  or  baa  not  power 
to  hire  and  discbarge,  and  whaterer  may  be  the 
title  by  which  be  Is  designated." 

Especially  mnit  the  oonpoasesaloa  of  this 
power  be  Immaterial,  wbere  the  superior  sarr- 
ant  la  of  suffl<:lently  high  rank  to  control  the 
employee  who  actually  poaeesaei  tbe  power ; 
though,  perhaps,  it  would  be  more  correct  to 
describe  such  a  case  as  one  In  wbicb  tbe  power 
Is  not  exercised  directly,  rather  than  one  In 
which  It  le  wanting.  Foster  Missouri  P.  B. 
Co.  (1893)  115  Mo.  les,  21  8.  W.  916,  from 
which  an  extract  la  given  In  the  preceding 
paragraph,  was  a  case  of  a  roadmaster  whose 
negligence  Injured  a  section  hand  hired  by  a 
foreman  subject  to  tbe  roadmaster. 

The  doctrine  .that  an  employee  without  tbe 
power  of  discharge  cannot  be  a  Tlce-prlnclpal 
would  be  a  natural  deduction  from  the  tbeory 
which  refers  the  BUperlor-serrBOt  doctrine  to 
the  obligation  of  the  subordinate  to  obey  duly 
authorized  commands.  Bat  tbe  deduction  u 
not  a  neceasary  one.  and  the  decisions  of  tbe 
courts  wblch  have  placed  most  streea  upon  this 
aspect  of  tbe  master's  reaponslblllty  may  be 
taken  to  Indicate  conclusions  not  materially  dif- 
ferent from  those  arrived  at  In  the  Jurisdictions 
under  tbe  other  tbeory  Just  noticed. 

In  Illinois,  one  of  the  states  wbere  this  theory 
hAH  been  enuoclated  (III.  c,  8,  «ui>ro),  tbe  con* 
trary  view  has  been  taken,  and  tbe  capacity  of 
tbe  controlling  official  Is  still  for  the  Jury, 
though  It  is  shown  that  he  bad  no  power  of  dis- 
charge.  Fraser  t.  Schroeder  (ISM)  168  III. 
459,  45  N.  E.  268;  Vanter  t.  Gaxk  (1884)  16 
111.  App.  470. 

Tbe  contrary  seems  to  be  laid  down  by  tbe 
same  court  In  Ililnola  C.  R.  Co.  Meyer  (1865) 
65  III.  App.  &81.  This  decision  was  afllrmed  in 
(189U)  1T7  III.  591,  52  N.  E.  848.  but  this  pai^ 
ticular  point  was  not  touched  upon. 

Prom  tbe  decisions  In  anutber  of  tbose  states. 
North  Carolina,  It  Is  extremely  dincoit  to  ex- 
tract any  clear  role  on  this  point,  but  possibly 
It  Is  the  same  as  In  Illinois,  in  Dobbin  Rich- 
mond  ft  O.  R.  Co.  (1879)  81  N.  C.  446,  SI  Am. 
Rep  512,  It  was  declared  that  tbe  power  of  dis- 
charge was  one  of  tbe  essential  elements  of  vlce- 
prlnclpalsblp.  But  tbat  decision  was  distinctly 
rested  on  the  ground  that  the  delinquent  was 
a  head  of  a  department,  and  as  already  stated 
(II.  d.  tttpra)  the  conception  of  such  a  func- 
tionary devested  of  tbe  power  of  dlacfaarge 
would  Involve  a  logical  contradiction.  The  case 
of  I>atton  T.  Western  N.  C.  R,  Co.  (188T)  96 
N.  C.  46B,  1  8.  E.  863.  thnws  no  light  upon  tbe 
qneatton,  tbe  power  bclog  merely  enumerated 
among  tbe  foreman's  attributes.  See  extract 
In  ill.  c,  4,  supra.  Wbere  the  particular  point 
to  wblch  tbe  Inquiry  Is  directed  Is  whether  the 
subordinate  was  JustlRed  In  obeying  tbe  or- 
der which  led  to  bis  lujury,  It  is  not  essential 
In  this  state  to  show  that  the  superior  had  tbe 
power  of  dls^'tiarge.  Mere,  however,  a  special 
reason  la  operative,  for.  If  the  rule  were  other- 
wise, the  master  would  be  enabled  to  evade  re- 
spontibiiity  by  tbe  colorable  expedient  of  ar- 
ranging that  the  power  of  discharge  should  be 
lodged  in  some  other  agent  than  the  Immediate 
superior,  though,  as  a  matter  of  fact,  tbe  lat- 
ter's  recommendations  as  to  dlsmlBsai  would  al- 
ways be  acted  upon.  8ee  Turner  v.  Coldstraro 
Lnmbw  Co.  (1896)  119  N.  C,  887,  36  8.  B. 
33.  Thar*  the  conrt  dtea  the  Patton  Case  (see 
III.  e;  4,  wpra),  m  that  It  Is  possibly  a  leglU- 
U  L.  R.  A. 


mat*  Infttranca  tbat  the  rnla  la  eonBld««d  ta 
be  tbt  same  when,  aa  In  ths  sarilsr  case,  tht 

question  was  simply  whether  tbe  superior  serv* 
ant  was  a  vlce-prlnclpal.  Bat  Its  attention  does 
not  seem  to  have  been  specially  directed  to  tha 
different  character  of  the  questions  InvtrtTSd, 
and  for  this  reason  tha  real  import  of  the  Pat>' 
ton  Case  In  the  present  connection  may  still  ba 
regarded  as  doubtful. 

In  Texas  tbe  doctrine  Is  that  a  superior  serv- 
ant is  not  a  vice-principal  unless  he  has  tha 
power  of  hiring  and  dlschai^lng  the  class  of 
servants  to  which  the  injured  person  belongs. 
Mlaaourl  P.  R.  Co.  v.  Williams  (1689)  76  Tex. 
4,  12  S.  W.  885 :  Galveston,  H.  ft  S.  A.  R.  Co. 
V.  -Smith  (18»0)  70  Tex.  611.  IS  8.  W.  662; 
Ouif,  C.  A  8.  F.  B.  Co.  V.  Wells  (1891;  Tex.) 
16  8.  W.  1026:  Nix  V.  Texas  P.  R.  Co.  (1801) 
82  Tex.  4T8,  18  8.  W.  671 ;  Campbell  Co<A 
(1684)  86  Tex.  6S0,  26  S.  W.  486;  Texas  C.  B. 
Co.  V.  Frailer  (1896)  90  Tex.  88,  86  8.  W.  482; 
Fort  Worth  ft  D.  C.  R.  Co.  t.  Peters  (1894)  87 
Tex,  222.  27  &  W.  267,  Affirming  (1894)  T 
Tex.  Civ.  App.  78,  SB  8.  W.  1077 ;  Banner  t. 
Atchison,  T.  ft  8.  r.  B,  Co.  (1897)  17  Tex.  CIt. 
App.  337,  43  8.  W.  688  (fireman  of  switch  en- 
gine not  a  vice-principal  as  to  brakeman  of 
freight  train) ;  San  Antonio  ft  A.  F.  R.  Co.  t. 
Reynolds  (1895;  Tex.  Civ.  App.)  80  8.  W.  846; 
Haughmer  v.  Bering  (1898)  19  Tex.  <^v.  App. 
290,  46  S.  W.  917. 

It  also  seems  to  be  held  in  one  of  these  cases, 
thougb  the  language  of  tbe  court  Is  somewhat 
obscure^  that  tbe  master  Is  not  liable  nnless, 
at  tbe  time  of  tbe  Injury,  the  Injured  servant 
was  working  under  the  Immediate  supervision 
and  control  of  the  servant  who  bad  the  power  to 
discharge.  Missouri  P.  B.  Co.  v,  Williams 
(1889)  76  Tex.  4,  12  8.  W.  886. 

Galveston,  H.  ft  S.  A.  R.  Co.  v.  Farmer  (1880) 
78  Tex.  6S,  11  8.  W.  156,  seems  to  declare  that 
the  power  of  discharge  la  not  a  teat  of  vlce-prin- 
clpalshlp,  except  where  the  duty  of  selecting 
coo'petent  servants  Is  In  question.  But  If  this 
Is  Its  efTect,  It  is  dearly  contrary  to  the  weight 
of  authority  in  Texas. 

But  even  In  this  state  the  master  cannot  es- 
cape liability  on  the  ground  that  the  superior 
servant,  through  whose  negligence  In  sending 
an  Incompetent  workman  to  work  with  tbe 
plaintiff  the  injory  was  received,  had  no  power 
to  discbarge  that  workman.  Here  tbe  only  e» 
sential  question  la  whether  the  superior  servant 
had  tbe  power  to  assign  the  workman  to  the 
duties  wblch  he  was  performing.  Missouri  P. 
B.  Co.  V.  Patton  (1804;  Tex.)  26  8.  W.  078,  Af- 
Brmlng  (1894;  Tex.  Civ.  App.)  26  8.  W.  380. 

Under  any  tbeory  of  the  Import  of  tbe  power 
of  hiring  and  discharging,  the  character  of  ths 
superior  servant  as  vlce-prlnclpal  will  not  be 
taken  away  by  the  fact  tbat  tbe  power  can  only 
be  exercised  subject  to  the  approval  of  a  higher 
oltacer.  International  ft  Q.  N.  R.  Co.  v.  Iltn- 
sle  (1801)  82  Tex.  623,  18  S.  W.  681  (foreman 
of  paint  shop  could  only  discharge  with  the 
consent  of  tbe  aupertntendent  of  the  car  depart- 
ment) ;  Fort  Worth  &  D.  C.  R.  Co.  v.  Peters 
(1894)  87  Tex.  222,  27  8.  W.  257  (immaterial 
by  whom  power  of  dlacbarge  was  conferred)  ; 
Zintek  V.  Stimson  Mill  Co.  (1804)  0  Wash.  305, 
37  Pac.  340  (power  exercised  by  foreman  of 
mill  lumber  yard  subject  to  sanction  of  general 
superintendent).  "The  first  and  moot  Import- 
ant question  Is,  When  the  foreman  commands 
must  tbe  workman  obey  or  be  discharged  by  the 
foreman,  or  by  some  other  authority  to  whom 
tbe  foreman  may  report  the  act  of  diaabedlence? 
In  such  case  the  elTect  Is  the  same  whether  the 
foreman  diacbargea  tbe  workman  at  once,  or 
only  after  consnltatlon  with  his  own  superior. 
In  either  case  the  procuring  cause  of  tbe  dls- 
charg.  1.  di»>b.dl.aca  ^.^t^Jore@^^^g.[l, 
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taken  bf  tbe  railroad  anthorltlM  as  dlaotedlcnct 
to  tbe  principal."  BU  Loola,  A.  &  T.  H.  B.  Co. 
T.  Holman  (IBM)  BS  III.  App.  617. 

Thera  la,  of  couroe,  no  room  tor  doubt  tbat 
tbe  poaaewloa  of  tbe  power  rendera  an  employee 
a  vlco-prtnclpal  aa  respects  tbe  dlicbarge  of  tbe 
eorretatUe  duty  wblcb  It  Imposes  on  blm  of  se- 
lectlns  competant  and  eafeCuI  aeryanta  (Chap- 
man T.  Brie  B.  Co.  (1874)  B5  N.  Y.  B79;  Uof- 
navle  t.  New  Tort  0.  A  H.  B.  B.  Co.  (1874)  66 
N.  Y.  608 :  Stoddard  T.  St.  Loois,  K.  C.  &  N.  B. 
Co.  (1877)  65  Mo.  514;  Huntlagdon  A  B.  T. 
Mountain  B.  A  Coal  Co.  t.  Decker  (1876)  82  Pa. 
110)  ;  and  It  la  worth  noting  that  the  conrts  In 
estimating  tbe  slgnlfleance  of  the  power  ao  far  aa 
It  bears  upon  the  status  of  a  superior  servant, 
have  not  always  been  mindful  of  tbe  distinction 
which  tbe  nonassignable  quality  of  tfaladaty  cre- 
ates between  cases  where  tbe  question  Is  whether 
that  duty  has  been  fulfllled,  and  the  cases 
where  tbe  question  la  merely  whether  a  anperlor 
aervant  shall  be  regarded  as  the  repreaentatlTe 
of  the  master  for  general  purposes. 

See,  for  example,  tbe  ai^uments  In  Chicago, 
B.  &  Q.  K.  Co.  V.  SulJlvan  (1889)  27  Neb.  678, 
48  N.  W.  413;  Harrlaon  t.  Detroit.  L.  &  N.  B. 
Co.  (1880>  79  Mich.  409,  7  L.  B.  A.  62S,  44  N. 
W.  1084. 

t,  lUuMtntive  oases. 

Below  are  tabulated,  under  beadlnga  calcu- 
lated to  facilitate  comparison  with  tbe  cases 
collected  under  tbe  preceding  subdlTlslon,  the 
decisions  already  cited  above  In  the  present  sub- 
title, na  well  as  others  In  which  tbe  general 
principles  above  discussed  have  been  applied 
with  the  result  of  Imposing  liability  on  the  mas- 
ter, for  tbe  acta  of  the  employees  referred  to. 

Some  of  the  eases  In  which  damages  have 
been  recovered  for  an  Injury  received  In  obeying 
the  order  of  a  superior  to  do  work  outside  tbe 
scope  of  the  original  employment  have  the  prac- 
tical effect  of  extending  the  domain  of  tbe  sn- 
parlor-servant  doctrine,  under  these  particular 
eirenmstances.  to  courts  whose  decisions  have 
been  reviewed  In  II.  eitpro.  Theae  cases  stand 
In  a  class  of  tbclr  own,  and  depend  upon  special 
eonslderattona  which  are  explained  In  a  note 
to  Olson  T.  Minneapolis  A  St.  L.  B.  Co.  (Minn.) 
48  L.  B.  A.  796. 

In  another  class  of  cases  a  doctrine  not  distin- 
guishable from  tbat  of  superior  and  subordinate 
baa  been  applied  for  tbe  benefit  of  minor  em- 
ployees. These  decisions  also  turn  upon  a  ape- 
clal  principle  of  a  narrow  scope,  the  boundaries 
of  which  are  not  very  clearly  defined  as  yet,  ex- 
cept where  the  gravamen  of  tbe  action  is  a  de- 
fault In  respect  to  tbe  duty  of  Instruction.  See 
note  to  James  v.  Rapides  Lumber  Co.  (La.)  44 
L.  R.  A.  33.  Id  VII.  e,  infra,  are  cited  some 
Georgia  cases  Illustrating  tbe  more  general  prin- 
ciple that  a  higher  degree  of  care  Is  owed  to 
minor  employees  than  to  adults,  and  showing 
how  this  principle  sometimes  produces  deciatons 
which,  If  the  employee  had  been  of  full  age, 
could  only  be  Justified  on  the  theory  that  any 
superior  servant  la  a  vice-prlndptl. 

In  regard  to  some  of  the  courts,  tbe  writer 
has  felt  considerable  doubt  whether  the  deci- 
sions should  be  cited  In  this  subdivision  or 
among  those  relating  to  departmental  managers 
(T,  infra).  To  avoid  mlsunderstaudlng.  It  will 
be  proper  to  explain  the  plan  upon  which  theae 
doubtful  cases  have  been  distributed.  The  posi- 
tion of  each  state  with  respect  to  the  superior- 
servant  doctrine  Is  assumed  to  have  been  fixed 
bj  tbe  decision  in  which  Its  supreme  court,  when 
holding  a  delinquent  to  be  a  representative  of 
tbe  master,  has  gone  the  furthest  down  In  the 
Kcale  of  supervising  employees.  Accordingly, 
If  by  any  decMon  still  In  force,  or  In  cases 
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where  the  common  law  has  been  superseded  Iv 
a  statute  In  furce  up  to  the  time  of  tbe  enact- 
ment of  that  statute,  a  court  has  predicated  lia- 
bility In  respect  to  acts  done  by  an  employae 
of  a  lower  grade  than  departmental  vice-prin- 
cipals. In  the  sense  In  which  tliat  term  Is  used 
In  tbe  best-considered  Judgments,  every  ruling 
by  tbat  court  baa  been  Included  In  tbe  aubjolned 
iiat,  although  in  many  Inatancea  the  dellnqocnt 
may  have  been  of  sufUelently  blgb  rank  to  ba 
possibly,  or  even  certainly,  departmmtal  prin- 
cipal. If  such  decision  has  beea  rendered,  but 
waa  dlacarded,  Independently  of  statutory  pro- 
visions, no  niiing  in  that  particular  atate  Im 
here  mentioned,  and  tbe  discredited  dedalona 
are  noted  under  other  subtitles. 

Such  an  arrangement  necessarily  excludes 
from  thia  subdivision  all  tbe  Federal  decisions 
which  embody  tlie  anpetior^ervant  doctrine. 
These  wlU  be  found  reviewed  In  T.  and  VII. 
infra. 

Tbe  Kansas  decisions  are  tabulated  under  th« 
present  subdivision,  for  tbe  reason  that  the 
most  recent  of  them  have  uumlatakably  com- 
mitted the  supreme  court  of  tbat  state  to  the 
superior-servant  doctrine^  thus  superseding.  If 
there  la  really  a  conflict,  one  or  two  rulings  of  a 
different,  or  at  least  doubtfnl,  tenor  in  the 
earlier  volumes  of  the  reports. 

The  Georgia  decisions,  which  hold  a  master 
to  be  liable  for  the  negligence  of  superior  em- 
ployees are  reserved  for  V.  Infra.  Tbe  reasons 
for  tbia  arrangement  will  be  apparent  from  VII. 
e,  Georgia,  infra,  where  some  cases  are  noted 
which  are  apparently,  but  not  really,  applica- 
tions of  the  superior-servant  doctrine. 

The  cases  in  Arkansas,  North  Carolina,  and 
Louisiana  are  Included  In  this  subdivision  for 
tbe  reason  that  they  predicate  vlce-prlnclpol- 
Bhlp  OS  to  lower  grades  of  employees  tbnn  Is 
Justifiable  under  tbe  best-considered  of  the  de- 
clslona  which  turn  upon  tbe  doctrine  of  depart- 
mental control.  See  those  states  under  VII.  c, 
infra.  But  it  has  been  found  convenient  to 
mention  some  of  the  decisions  In  these  states 
under  that  subtitle  also  wblch  relates  to  de- 
partmental ntanagera.    See  V.  d,  infra. 

Virginia  and  West  Virginia,  which  might 
perhaps,  for  some  years  have  been  classed 
among  the  states  wblch  applied  that  doctrine, 
have  now  abandoned  It  definitely.  See  Ss«- 
mary,  VII.  Iwfro. 

In  Missouri  a  recent  case  aeems  to  foreshadow 
a  complete  change  of  front  as  regards  tlie  doc- 
trine of  superior  and  subordinate,  but  for  the 
present  It  must  be  numbered  among  tbe  states 
which  accept  that  doctrine.  Orattis  v.  Kansas 
City.  P.  A  G.  R.  Co.  (1900)  153  Mo.  380.  48  L. 
R.  A.  809,  BS  S.  W.  108.  See  VIL  a,  Missouri. 
infra. 

As  to  the  peculiar  ilmlUtlon  on  the  superlor- 
servant  doctrine  which  preralla  In  Kentucky,  see 
the  summary  of  the  deelaions  In  that  state. 
VII.  infra. 

In  this  list  no  declrion  ii  mentioned  axc^t 
those  In  which  the  Injury  was  received  by  a 

subordinate  under  tbe  control  of  the  delinquent 
employee,  for  the  effect  of  the  general  role 
stated  In  I.  sspra.  Is  that,  as  to  persons  not  un- 
der their  control,  they  are  mere  fellow  servants, 
unless  in  so  far  as  they  may  l>e  dlschargluK 
some  nonassignable  duty  owed  by  tbe  master 
to  those  persons. 

For  brevity's  sake  only  tbe  designation  of  the 
delinquent  employee  la  mentioned.  It  being  un- 
derstood that,  unless  otherwise  stated,  the  em- 
ployee was  held  to  be  a  vice-principal. 

1.  Qeneral  ntam^nff  ageat$. 

See  tbe  eases  cited  as  to  tbe  vlee-prlndpal- 
sblp  of  general  nkanagers  on^^I^^^^.  a, 
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infra,  and  also  the  general  remarks  la  IV.  a, 
as  to  the  alternntlTe  theories  by  which  the  stat- 
ua  of  these  officials  as  the  master's  as«nts  may 
be  ooncelTed  to  tM  rapport ed. 

S.  Emplopeea   eontroUlag    the   movement!  of 
ti-aiuM  te/ifcA  they  do  not  ottitt  in  operatiny. 

Under  the  rule  In  Tennessee  a  telegraph  op- 
'crator  at  a  way  station,  who  has  no  control  of, 
•or  coniMctlon  with,  tb*  nurnlng  of  railway 
traliia,  except  as  •  medlom  tbroogta  which  or- 
-ders  from  the  superintendent*^  office  are  com- 
■munlcated  to  aerrants  of  the  company  In  charge 
■of  Its  trains,  Is  not  the  fellow  serrant  of  a  train 
-eonllactor.  East  Tanneaaee,  V.  &  G.  B.  Co. 
De  Annond  (1887)  89  Tenn.  TS,  B  8.  W.  600 
(said  to  be  the  conductor's  superior  as  a  helper 
of  the  BQperlntendent — accident  was  caused  by 
emission  of  the  operator  to  dl^lay  a  signal 
to  atop  an  expected  train,  the  result  being  a  col- 
UsloB). 

In  West  Chieago  Street  B.  Co.  t.  Dwyer 
(1604)  57  lit.  App.  440,  It  was  held  that,  on 
the  evidence,  the  "starter"  of  a  street-ratlway 

-company  was  probably  a  "snpertor  aerrant" 
(plaintiff  ordend  Into  position  where  be  was 
l^JDred  owing  to  grip  machinery  being  out  of 

■order.) 

8.  ftMploiWM  in  control  of  railwap  traint. 

In  the  conrtB  which  apply  the  snperlor-seiV- 
«nt  doctrine  there  Is  no  dllTereQCe  of  opinion  as 
to  the  responsibility  of  a  railway  rompauy  for 
the  negligence  of  a  conductor  of  a  regular 
freight  or  passenger  train.  Meyer  t.  Illinois 
'<:.  R.  Co.  (1899)  177  III.  &91.  S2  N.  E.  848,  Af- 
firming (1895)  65  III.  App.  531  (here,  howeTsr, 
recovery  was  denied  on  the  ground  that  the  neg- 
ligent act  was  nonofficlal.  See  VI.  infra)  ; 
Mobile  k  O.  R.  Co.  v.  Godfrey  (1895)  155  III. 
78,  39  N.  E.  590  (here,  held  not  to  be  a  vice- 
principal  for  all  purposes.  See  VI.  infrai  ; 
Walker  v.  Glllett  (1898)  59  Kan.  214,  52  Pac. 
442  (ear  driven  wllhuut  warning  against  a 
stationary  one  the  coupling  of  which  a  brake- 
joan  was  examining)  ;  LoutHville  &  N.  R.  Co.  v. 
Robinson  (1S61;  Ky,)  16  S.  W.  707  (conductor 
in  falling  to  notify  a  brakeman  that  a  car  had 
been  rendered  dangerous  to  couple  by  reason  of 
tbe  slipping  of  lumber  on  It,  at  the  time  be  sent 
bim  to  make  such  coupling,  when  he  knew  of 
«ucb  danger.  Is  guilty  of  wilful  negligence)  ; 
Louisville  k  S.  R.  Co.  v.  Moore  (1886)  88  Ky. 
«75  (conduftor  allowed  inexperienced  fireman 
to  operate  an  engine  while  plaintiff  was  conp- 
iin{c)  :  Louisville  &  N.  B.  Co.  V.  Mitchell  (1888) 
■87  Ky.  327,  8  S.  W.  706  (vlce-prlnclpalshlp  as- 
oumed  Id  argument)  ;  Newport  News  A  M.  Val- 
ley Col  v.  Dentsel  (1890)  91  Ky.  42,  14  8.  W. 
wis  (coadnctur  failed  to  stop  tbe  rear  section 
of  a  broken  train,  the  result  being  that  the 
plaintiff,  a  brakeraan  on  the  forward  section, 
was  killed  by  a  collieion  between  the  two  sec- 
tlona)  ;  Ureer  t.  Ix>DiBVllle  h  N.  R.  Co.  (ISDS)  i 
•4  Ky.  169.  21  B.  W.  649  (speed  dangerously. 
Increased  while  brakeman  was  attempting 
to  oncouple  two  cars  from  a  moving  train — 
brakeman  lost  bis  footing  and  fell  under  the 
«an)  ;  ClnclnDntU  N.  U.  ft  T.  P.  R.  Co.  t. 
Palmer  (1805)  98  Ky.  382.  33  S.  W.  190 
(ehargs  held  erroneous  which  allowed  Jury 
'to  find  (or  the  plaintiff  In  the  case  oC  ordinary 
negligence — see  summary  of  Kentucky  decisions 
In  VIZ.  9,  infra) ;  Newport  News  ft  M.  Valley 
R.  CO.  T.  Carroll  (1895)  17  Ky.  L.  Rep.  874.  81 
8.  W.  132  (minor  Injured  In  coupling  cars  un- 
■der  orders  of  conductor)  ;  Louisville  ft  N.  R.  Co. 
r.  Walllngford  (1803)  15  Ky.  L.  Rep.  170,  22 
8.  W.  48B  (fireman  ot  eonatructl<Mi  train  or- 
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dered  a  train  to  move  back  while  a  switchman 
was  coupling  without  waiting  for  a  signal  from 
tbe  latter)  :  Van  Amburg  t.  Vlcksburg,  8.  ft  P. 
R.  Co.  (1885)  37  La.  Ann.  650.  66  Am.  Rep. 
517  (undue  Hpeed  of  train  on  a  bridge  under 
construction)  ;  Wilson  v.  Loulplana  ft  N.  W.  R. 
Co.  (1800)  51  La.  Ann.  1133,  25  So.  961  (ex- 
cessive on  rough  track) ;  Clark  v.  Huglica 
(1&U7J  51  Neb.  780,  71  N.  W.  776  (signaled  to 
back  cars  while  brakeman  was  coupling)  ;  Mason 
V.  Ulchmond  &  D.  R.  Co.  (1802)  111  N.  C.  482, 
18  L.  K.  A.  645,  16  S.  E.  698;  (1894)  114  N. 
C.  TIS,  10  S.  E.  362  (brakeman  obeyed  order  to 
couple  with  his  bands  when  the  stick  required 
by  tbe  rules  proved  Ineffective — here  the  actual 
point  decided  that  the  brakeman  was  not  negli- 
gent in  complying  with  the  order)  ;  Sbadd  v. 
Georgia.  C.  &  N.  R.  Co.  (1895)  116  N.  C.  068, 
21  S.  E.  554  (conductor  prematurely  ordered 
movement  of  cars,  without  ascertaining  whether 
coupling  was  complete — same  point  as  In  last 
case)  :  Furcell  T.  Southern  B.  Co.  (1896)  119 
N.  C.  728,  2G  S.  E.  161  (sudden  starting  of 
train  threw  brakeman  to  the  ground)  ;  Little 
Miami  R.  Co.  v.  Stevens  (1851)  20  Ohio,  415 
(engineer  was  injured  In  a  collision  resaltlng 
from  tbe  omission  of  tbe  condactor  to  observe 
his  time  card)  ;  Cleveland,  C.  ft  C.  R.  Co.  r. 
Keary  (1854)  3  Ohio  St.  201  (similar  accident)  ; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Spangler  (1886) 
44  Ohio  St.  471.  58  Am.  Kep.  833,  8  N.  G.  467 
(assumed  In  opinion)  ;  Lake  Shore  ft  M.  S.  R. 
Co.  V.  Knittal  (18T8)  33  Ohio  St.  468  (flying 
switch  negligently  made)  ;  Illinois  C.  R.  Co.  v. 
Spence  (1893)  93  Tenn.  173,  23  S.  W.  211  (col- 
lision caused  by  conductor's  allowing  freight 
train  to  paas  a  certain  station  in  violation  of 
the  time-card  rules  Injured  fireman)  :  Upen- 
Shaw  V.  Utah  &  N.  R.  Co.  (1S80)  6  Utah.  132 
(negligent  loading  of  car — piece  of  timber  fell 
on  brakeman). 

Upon  principle  the  liability  of  tbe  company 
In  tbe  case  of  conductors  ot  construction  or 
work  trains  would  also  seem  to  be  Indisputable 
under  the  superior-servant  doctrine,  bat  tbe  an- 
tboritles  are  conflicting.  The  servant  was  al- 
lowed to  recover  In  Chicago,  St.  P.  M.  ft  O.  It. 
Co.  V.  Luodstrom  (18S4)  16  Neb.  254,  49  Am. 
Kep.  718,  20  N.  W.  198  (conductor  of  construe- 
tlon  train  sent  a  laborer  Into  a  cut  when  a  train 
was  known  to  be  due)  :  Burlington  ft  M.  River 
R.  Co.  V.  Crockett  (1886)  10  Neb.  138,  26  N. 
W.  921  (conductor  of  gravel  train  neglected  to 
station  a  watchman  to  give  notice  of  danger 
from  a  bank  caving  in,  and  tbe  under  boss  of 
the  train  was  killed  by  an  earthsilde)  ;  Louis- 
ville ft  N.  R.  Co.  V.  Hawkins  (1890)  21  Ky.  L. 
Rep.  354,  51  8.  W.  426  (foreman  of  gravel  train 
was  negligent  In  signaling  for  the  movement  of  a 
iram)  :  Miller  v.  Missouri  P.  R.  Co.  (1801)  109 
Mo.  !i50,  19  S.  W.  C8  (conductor  of  material 
train  without  warning  gave  signal  to  start 
I  rain,  tbe  result  being  that  a  laborer,  who  was 
stepping  from  one  car  to  another,  was  Jerked 
off  and  run  over.  See,  however,  summary  of 
Missouri  cases,  VII.  e,  infra)  :  Dobbin  v.  Rich- 
mond ft  D.  R.  Co.  (1879)  81  N.  C.  446.  31  Am. 
Itpp.  ril2  (Injury  caused  by  fall  of  gravel  bank)  ; 
Chicago.  B.  ft  Q.  It.  Co.  v.  Blank  (188T)  24  III. 
App.  438  (conductor  of  gravel  train  ordered 
air  brakes  to  be  set  suddenly,  thereby  causing 
a  jerk  wblch  threw  a  laborer  off).  This  case 
dotis  not  refer  to  tbe  Illinois  decisions  infra. 

Cut  such  conductors  were  held  to  be  mere 
fellow  servants  of  their  sutiordlnates  In  Abend 
V.  Terre  Haute  ft  I.  R.  Co.  (1884)  111  HI.  202, 
53  An.  Rep.  616  (collision  caused  by  tbe  negli- 
gence of  the  conductor  of  a  wrecking  train  In 
disregarding  his  running  orders)  ;  followed  in 
Chicago  ft  A.  K.  Co.  v.  McDonald  (1887)  21  III. 
App.  400  (distinguishing  Boss  Case-and  othec 
eases  of  conductors  of  ii^flfefi^^&a^^e 
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cansed  hj  dluegard  (rf  numliv  rasulAtlons — ' 
Hid  to  IM  "acting  nnder  qieeUkl  order  at  all 
tlioM  Id  the  DioTement  of  hli  train"). 

Under  the  Texas  rule  (III.  e,  mpra),  a  con- 
ducior,  not  being  Inveated  with  the  power  of 
discliat-ge,  IB  a  mere  coserrant  oF  the  otber 
train  men.  Campbell  Cook  (1894)  86  Tex. 
630,  26  8.  W.  486  (nesllgeat  maDagement  of 
ears  while  brakeman  was  coupling). 

To  emplorees  whose  aervlcea  a  conductor  Is 
authorised  to  command  temporarily  be  heara 
the  same  relatloa  as  to  employees  regularly  oq- 
der  hla  control,  ao  Car  as  the  liability  of  the 
company  under  this  doctrine  la  concerned. 
Bltt  LonlsvlUe  *  N.  B.  Co.  (1887;  Ky.)  4  8. 
W.  706  (train,  started  without  warning,  in- 
jured car  repairer). 

Ad  engineer,  though  not  a  Tlce-prlnclpal  (ez- 
0^  In  Kentacky,  I.  Mpra),  wUle  he  li 
actlDg  under  a  conductor  becomes,  according  to 
some  decisions,  a  Ytce-prloclpal  when  be  Is  in 
charge  of  a  train.  East  Tennessee  A  W.  N.  C.  R. 
Co.  T.  Collins  (1886)  83  Teno.  227.  1  8.  W.  883 
(can  negligently  backed  agalnit  each  otber) ; 
Cowles  T.  Klcbmond  A  D.  B.  Co.  (1881)  84  N. 
C.  309,  37  Am.  Rep.  620  (bnt  ease  really  turned 
on  proved  negligence  of  defendant  as  to  te- 
fective  appliances). 

He  la  therefore  a  Tlce-prlnclpal  after  he  has 
taken  cbarge  of  the  forward  section  of  a  train 
which  baa  separated,  wbere  it  is  bis  duty  to  do 
so  under  the  rules  of  the  company.  LoulBvllle 
A  N.  K.  Co.  T.  Martin  (1880)  87  Tenn.  398,  8 
L.  R.  A.  282.  10  8.  W.  772  (bere  held,  however, 
to  be  a  mere  fellow  servant  of  brakeman,  as  he 
had  not  actually  taken  cbarge)  :  Newport  News 
A  M.  Valley  Co.  v.  Howe  (1802)  8  C.  C.  A. 
121,  6  U.  S.  App.  172,  G2  Fed.  Rep.  362  (as- 
sumed In  opinion  1 ;  bat  socb  a  doctrine  Is 
hardly  law  In  Federal  courts  tfnee  the  Bangh 
Case.    See  V.  tii/ro). 

Tb«  decisions  as  to  conductors  Id  South  Caro- 
lina, Virginia,  West  Virginia,  and  the  Federal 
courts  win  be  noticed  In  V.  and  VII.  tnfra. 

As  to  whether  a  conductor  Is  under  the  supe- 
rior-servant doctrine,  as  to  employees  not  con- 
trolled by  him,  aee  I.  aupnt;  and  compare  T.  d, 
2,  intra. 

4.  BupwvMng  employ  eet  in  mil  way  yordt  and 
depots. 

Tardmaater  bavlDg  cbarge  ot  making  up 
trains,  handling  cars  In  the  yard,  and  control 
of  the  switcbroen.  Renfro  t.  Chicago,  B.  I.  ft 
P.  B.  Co.  (1886)  86  Mo.  302  (ran  cars  against 
the  car  which  Injured  aervant  was  repairing) ; 
Taylor  T.  Missouri  P.  B.  Co.  (1801 ;  Mo.)  10  8. 
W.  206  (Improvised  a  coupling  by  the  use  of 
a  piece  of  a  brakebeam  rod,  and  Inserted  it  in 
such  a  manner  that  It  fell  out  when  the  cars 
were  In  motion)  ;  Cbicago,  R.  I.  A  P.  R.  Co.  v. 
Touby  (1887)  26  111.  App.  00  (but  negllgenoe 
was  held  to  be  nooofllclal  here)  ;  Norris  v.  Illi- 
nois C.  R.  Co.  (1699)  88  111.  App.  614  (negli- 
gence as  to  order  not  to  put  out  a  signal  cansed 
collision). 

An  assistant  yardmaater.  Oravelle  v.  Min- 
neapolis A  St.  L.  R.  Co.  (1882)  3  McCrary,  852, 
10  Fed.  Rep.  711  (In  charge  to  Jury — but  thla 
case  Is  DO  longer  law  under  the  more  recent 
decisions  of  the  supreme  court  denying  Tlce- 
prlncipalBhlp  to  any  lower  grade  than  beads  of 
departments). 

A  yard  foreman.  San  Antonio  ft  A.  P.  B. 
Co.  v.  Reynolds  (1899;  T«.  Civ.  App.)  80  S. 
W.  846  (charge  erroneous  which  failed  to  atate 
dllTerentiatlng  significance  of  the  power  or  want 
of  power  to  discharge). 

A  fbreman  of  one  of  aeveral  awltchlog  crews. 
Annatrong  T.  Oregon  Short  Line  ft  U.  N.  R.  Co. 
(1898)  8  Utah,  420,  82  Pae.  608  (cars  backed 
fil  L.  R.  A. 


Tlolently  agslDst  one  which  one  vt  tbs  swlteb- 

men  was  conpllng  In  the  nigfat-tlme). 

A  foremso  of  a  awltchlng  crew.  LoalsTilla 

*  N.  R.  Co.  v.  Hurst  (1802;  Ky.)  20  S.  W.  817 
(negligence  por  «e  so  to  station  himself,  wbcn 
be  knows  that  a  member  of  the  crew  Is  betwe»i 
the  cars  attempting  to  uncouple  tbeoi,  that  aig- 
nals  of  danger  can  be  given  by  him  to  the  engi- 
neer only  through  the  fireman  of  the  engine) . 

The  foreman  of  a  railway  lumber  yard.  Chi- 
cago A  A.  R.  Co.  V.  May  (1884)  108  111.  288  (A 
car  the  bumper  of  which  supported  some  planka 
projecting  over  the  end  of  a  puah  car  being  re- 
moved by  the  foreman's  orders,  the  puah  car 
waa  tilted  up  and  thrust  onward  so  as  to  crush 
the  plalntilTs  Intestate  against  the  otber  car). 

An  official  aUnllariy  described  was  held  to 
be  a  departmental  manager  in  Baldwin  t.  St. 
Louis,  E.  ft  N.  W.  B.  Co.  (1888)  7B  Iowa.  297, 
80  N.  W.  507. 

A  foreman  of  car-repairers.  Hannibal  &  St. 
J.  R.  Co.  V.  Fox  (1884)  81  Kan.  686,  8  Pac. 
820  (tailed  to  protect  subordinate  from  mov- 
ing cars) :  Moore  t.  Wabash,  Bt  L.  ft  P.  B.  Co. 
(1885)  85  Mo.  688  (same  breach  of  dotj)  ;  Ben- 
Cro  T.  Cbicago,  B.  1.  ft  P.  R.  Co.  (1886)  86  Mo. 
SOS  (same  breach  of  duty)  ;  St  Louis,  A.  ft  T. 
H.  B.  Co.  V.  Holnun  (1804)  58  111.  App.  617 
(allowed  ear  under  repair  to  stand  where  it 
was  BO  close  to  an  adjoining  track  that  a  car 
moving  thereon  struck  It)  ;  Stncke  t.  Orleans 
R.  Co.  (1898)  50  La.  Ann.  166,  23  So.  342 
(fklled  to  secure  a  Borvant  repairing  a  car 
against  the  approach  of  otber  cars)  ;  Lake 
Shore  ft  M.  8.  R.  Co.  v.  Lavatley  (1860)  36 
Ohio  Bt.  221  (car  allowed  to  strike  the  one 
under  which  the  plaintiff  was  working). 

A  car  repairer  deputed  by  the  master  work-- 
man  to  instruct,  as  to  bis  duties,  the  plalntllf. 
a  new  employee  who  was  to  take  bis  place. 
Cbicago,  B.  ft  Q.  R.  Co.  v.  Sullivan  (1888)  27 
Neb.  679,  43  N.  W.  415  (failed  to  protect  new 
employee  against  moving  cars). 

On  the  other  hand,  a  "boss  wiper,"  who  Is 
the  foreman  of  a  gang  of  wipers  employed  by 
a  railroad  company  to  wipe  its  locomotives,  and 
directs  them  when  to  work  and  what  to  do,  la 
their  fellow  servant,  and  not  a  Tlce-prlnclpal. 
Knox  V.  Southern  R.  Co.  (1898)  101  Tenn.  376, 
47  S.  W.  481  (wiper  Injured  by  engine  moved 
under  the  orders  of  the  foreman).  This  case 
seems  to  Indicate  some  change  of  view  In  this 
state  as  to  the  scope  of  the  "snperlor-serrant" 
doctrine.  See  summary  of  decisions  In  TII. 
*n/ro. 

The  foreman  of  an  electric  railway  compenj 
at  its  car  shed  Is  a  vice-principal.  Metn^mlf- 
Un  West  Side  Elev.  R.  Co.  v.  Skola  (1900)  183 
111.  464,  56  N.  B.  171  (ran  cars  himself  on  to 
the  repair  track,  and  Injured  a  repairer) . 

6.  JSinpl^sea  tupmrvMng  the  Utadbng  af  rail- 
lotqf  oora. 

A  foreman  in  charge  of  gang  loading  or  nn- 
loading  cars,  and  giving  orders  as  to  the  man- 
ner of  unloading.  HIgglns  v.  Missouri  P.  R.  Co. 
(1890)  43  Mo.  App.  647  (failure  to  furnUb 
chain  to  prevent  tipping  of  car)  ;  Proctor  t. 
Missouri,  K.  ft  T.  R.  Co.  (1800)  42  Uo.  App. 
124  (foreoun  without  warning  ordered  work- 
men to  throw  to  the  ground  a  rail  which  plain- 
tiff was  belptng  to  raise  to  the  side  of  a  car  tO' 
serve  as  a  skid,  and  which  he  sopposed  waa 
about  to  be  placed,  as  other  rails  had  been). 

8.  JBMpZejreeB  MpwviaUig  trse*  worfc  on  roft- 

The  geneml  readmaster  of  a  Wm,  Boke  r. 
St.  Lunia,  E.  ft  N.  W.  R.  Co.  (1885)  88  Mo.  360. 
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ter  earalewiT  gvn  a  wrong  flgna]  to  engineer, 
tbe  rsmit  befng  that  he  etarted  hi*  engine  in 
tba  wroMg  direction  and  drew  a  car  from  under 
the  wrecked  ear,  allowing  It  to  fitll  on  plain* 
tiff,  a  laborer). 

A  roadmaeter.  Stoddard  ▼.  St.  Loots,  K.  C. 
*  N.  K.  Co.  (1877)  6B  Uo.  fil4  (failure  to  em- 
ploj  another  man  where  tore*  waa  Inadequate 
— pmeiblj  decided  on  tbe  groand  of  a  breach 
of  a  nondelegable  duty  rather  than  under  the 
saperlor-8er\-ant  doctrine)  ;  Foeter  t.  Mlnourl 
P.  B.  Co.  (1803)  113  Mo.  165,  21  S.  W.  916 
(aeetlonnaa  Injured  by  a  rail  thrown  on  to  the 
car  where  he  waa,  bj  tbe  orders  of  the  road- 
ouster)  ;  Thompson  t.  Chicago,  M.  k  Bt.  P.  B. 
Co.  (1883)  6  UeCrarj,  642.  18  Fed.  Rep.  230 
(asaumed  In  charge  to  jury — not  law  under 
recent  supreme  court  decisions — question  was 
whether  the  tallore  to  protect  laborers  from  a 
bank  which  fell  was  due  to  tbe  want  of  care). 

A  dlvialoii  roadmaster.  Browning  t.  Wa- 
bash Western  B.  Co.  (1S04)  124  Mo.  65.  24  S. 
W.  731,  27  B.  W.  044  (remoral  of  brakestaffa 
caused  engineer's  death). 

Aa  to  Halna  y.  St.  Loula,  I.  M.  &  8.  R.  Co. 
(1870)  71  Mo.  164,  36  Am.  Bep.  459  (brakeman 
killed  low  orerhead  bridge),  wbleh  denied 
a  roadmaster  to  be  a  rice-principal,  see  VII.  e, 
Missouri,  tnfra. 

A  section  boss  or  track  foreman.  Cbatta- 
noogn  Electric  B.  Co.  v.  Lawaon  (1898)  101 
Tenn.  408,  47  8.  W.  489  (order  to  board  a  mov- 
loff  car  beld  to  be  an  official  act,  as  It  was  done 
In  the  discharge  of  his  function  of  controlling 
the  cars)  ;  Oann  Nashville,  C.  A  St.  L.  R. 
Co.  (1898)  101  Tenn.  380,  47  8.  W.  493  (non- 
ofDclal  negligence  in  this  case)  ;  Illinois  C.  R. 
Co.  V.  Bolton  (1897)  99  Tenn.  273,  41  S.  W. 
442  (except  when  engaged  In  manual  labor,  as 
In  tfalB  case)  :  Louisville  &  N.  R.  Co.  r.  Bowler 
(1872)  9  Helsk.  866  (nature  of  negligent  act 
not  stated)  ;  Schroeder  T.  Chicago  &  A.  B.  Co. 

(1801)  1U8  Ho.  322,  18  L.  R.  A.  827,  18  8.  W. 
1094  (laborer  Injured  by  a  hand-car  which  waa 
strack  by  a  train  while  tbe  section  gang  were 
attempting  to  get  It  off  the  track)  ;  McDermott 
T.  Uannibal  A  St.  J.  R.  Co.  (1885)  87  Mo.  285 
(same  facte)  :  Stephens  t.  Hannibal  ft  St.  J. 
R.  Co.  (1885)  86  Mo.  221,  second  appeal  (1888) 
96  Mo.  207,  0  S.  W.  589  (laborer  Injured  In  com- 
plying with  an  order  to  get  a  large  stone  off 
tbe  track  when  a  train  was  approaching)  :  Rusa 
T.  Wabash  Western  R.  Co.  (1892)  112  Uo.  45, 
18  Ii.  R.  A.  823,  20  S.  W.  472  (water  keg  rolled 
off  band-car  owing  to  carelessness  of  foreman, 
who  had  need  It  for  a  while  as  a  seat,  and  then 
Jumped  up  and  left  It  unsecured)  ;  Rowland  t. 
Missouri  P.  R.  Co.  (1886)  20  Mo.  App.  463  (as- 
sured laborer  that  tbe  end  of  a  rail  about  to  be 
thrown  on  a  ear  was  free — not  being  so.  It  re- 
bounded and  struck  tbe  laborer)  ;  Clowers  t. 
Wabasb,  St.  L.  &  P.  R.  Co.  (1886)  21  Mo.  App. 
213  (foreman,  knowing  hand-car  waa  defective, 
failed  to  report  It)  :  Banks  v.  Wabash  Western 
R.  Ca  (1890)  40  Mo.  App.  458  (hand-car  al- 
lowed to  become  unsafe)  ;  Herrimnn  v.  Chicago 
&  A.  R.  Co.  (1687)  27  Mo.  App.  485  (rati  which 
plaintiff  was  ordered  to  remove  from  the  track 
caught  under  another  rait  and  flew  back  and 
struck  plaintiff — foreman  not  asalstlng)  ;  Clay- 
baagh  T.  Kansas  City.  Ft.  S.  &  M.  R.  Co.  (1804) 
66  Mo.  App.  630  (dangerous  method  of  loading 
ties  on  cars)  ;  Hutson  v.  Missouri  P.  R.  Co. 

(1802)  50  Mo.  App.  300  (Injury  caused  by  fore- 
man's use  of  pick)  i  Louisville  ft  N.  R.  Co.  v. 
Bass  (1607)  10  Ky.  L.  Rep.  1474,  43  8.  W.  463. 
Ho  Off.  Rep.  (deemed  here  to  be  negligent  In 
management  of  hand-car)  ;  Chicago  ft  A.  R.  Co. 
T.  Goltx  (18H7>  71  III.  App.  414  (Injury  re- 
ceived In  getting  hand-car  off  tbe  track)  :  Chi- 
cago, St.  L.  ft  P.  R.  Co.  V.  Gross  (1880)  35  III. 
App.  178,  ARlnned  In  (1800)  188  111.  87.  24  N. 
51  L.  R.  A. 


E.  568  (gave  no  warning  of  the  approach  of  a 
train)  ;  Patton  v.  Western  N.  C.  R.  Co.  (1887) 
06  N.  C.  465,  1  8.  B.  803  (track  man  Injured 
by  Jomplog  from  a  moving  hand-car  in  obedi- 
ence to  the  orders  of  his  foreman)  ;  tiogan  t. 
North  Carolina  R.  Co.  (1895)  116  N.  C.  040. 
21  S.  E.  959  (Injury  caused  by  obedience  to  or- 
der to  remove  a  band-car  from  tbe  track  when 
a  train  waa  approaching)  ;  Johnson  v.  Southern 
R.  Co.  (1»98)  122  N.  C.  955,  29  S.  E.  784 
(hand-car  was  started  on  a  curve  where  an  ex- 
pected train  could  not  be  seen)  ;  Missouri  P.  R. 
Co.  V.  James  (1S88:  Tex.)  10  8.  W.  832  (derail- 
ment caused  by  defective  band-car  and  defectivs 
track,  which  foreman  had  promised  to  repair)  ; 
Sweeney  v.  Gulf,  C.  ft  8.  F,  R.  Co.  (1802)  84 
Tex.  433,  19  B.  W.  CS5  (threw  switch  prema- 
turely while  hand-car  was  moving  on  to  tbe 
main  line,  the  result  being  a  derailment)  ;  Gulf, 
C.  ft  8.  F.  R.  Co.  T.  Wells  (1891 ;  Tex.)  16  & 
W.  1026  (derailment  of  defective  band-car)  ; 
Tnrtan  v.  BIcbmond  ft  A.  B.  Co.  (1887)  84  Va. 
102,  4  S.  B.  330  (did  not  signal  the  approach  of 
a  train)  ;  Criswell  v.  Pittsburgh,  C.  &  St.  L.  R. 
Co.  (1888)  30  W.  Ya.  798,  6  8.  B.  31  (foreman 
disregarded  rules  promulgated  for  the  pnrpose 
of  securing  the  sat«  running  of  hand-cars).  It 
Is  probable  that  neither  of  these  last  two  deci- 
slons  is  good  law  In  tbe  states  where  they  wars 
rendered.    See  summary  in  VII.  infra. 

As  to  the  status  of  section  foreman  In  Bonth 
Carolina,  see  that  state  In  VII.  e.  infra. 

7.  BmplogMt  9upervistng  variottt  fttodi  of  oon- 
jfracttos  teork. 

A  superintendent  of  conatrnctlon  on  a  rail- 
way. Kansas  P.  B.  Co.  v.  Llttte  (1877)  10 
Kan.  267  (defective  machinery  furnished). 

Under  tbe  more  recent  decisions  in  some 
states,  aueb  an  empltqree  would  be  regarded  as 
a  departmental  manager.    Bee  V.  d,  8,  la/ro. 

A  Jury  Is  Jtistlfled  in  aacrlblng,  as  regards  an 
employee  engaged  la  loadii^  bridge  materials, 
tbe  cbaractcr  of  a  vice-prlnclpal  to  another 
employee  spoken  of  aa  asalstant  superintendent, 
or  as  foreman  In  charge  of  tbe  structural  Iron 
work  of  a  bridge  company  with  suthorlty  to  di- 
lect  tbe  foreman  of  the  yard,  wbere  tbe  mate- 
rial Is  stored,  to  get  It  out.  and  load  It  for  trans- 
portation. Pittsburg  Bridge  Co.  v.  Walker 
(1807)  TO  III.  App.  55,  AOlrmed  In  (1897)  170 
III.  1^0,  48  N.  B.  015  (dispensed  with  a  tag 
line  which  should  have  been  used  to  steady  a 
piece  of  the  framework  of  the  bridge  while  be- 
ing transported  to  Its  place,  and  attempted  to 
steady  It  with  hia  hands). 

A  foreman  of  bridge  biilTderg.  Bloyd  v.  St. 
I^ouls  ft  S.  F.  R.  Co.  (1803)  58  Ark.  66,  22  8. 
W.  1080  (as  to  this  ease,  see  that  aUte  under 
VII.  e,  infra) :  Bt.  Louis,  A.  ft  T.  B.  (^>.  v.  Tor- 
rcy  (1S03)  68  Ark.  217.  24  S.  W.  244  (cas» 
went  off  on  point  that  negligent  act  was  on* 
done  as  a  mere  servant.    See  VI.  infra). 

A  foreman  of  a  gang  of  carpenters.  Miller 
V.  Union  P.  R.  Co.  (1883)  6  McCrary,  300,  17 
Fed.  Rep.  67  (assumed  In  charse  to  Jury,  l-n  a 
case  where  the  Injury  resulted  from  an  order  to 
use  a  hand-car  for  transporting  the  gang — not 
law  under  recent  declslona  of  the  supreme 
court.  Bee  VII.  infra)  ;  Leiter  v.  Kinnare 
(ISOtl)  68  III.  App.  668  (Improper  order). 

A  foreman  of  a  gang  engaged  In  tbe  business 
of  repairing  bridges,  water  tanks,  and  tele- 
graph lines  along  a  railway.  Sioux  City  ft  P. 
R.  Co.  T.  Smith  (1888)  22  Neb.  775,  86  N.  W. 
286  (sudden  application  of  brake  to  band-car 
by  the  foreman  threw  plaintiff  off) . 

A  foreman  in  charge  of  the  construction  of 
a  telegraph  line.  Postal  Teleg.  Cable  Co.jV, 
Coote  (1000:  Tex.  Ci^g^^,^<j3e?5g4^ 
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<blrltv  of  IncompetNit  fellow  wnant  was  tlw 
veffllgeDce  alleged). 

A  foreman  In  full  control  of  the  work  of  cos- 
-structlng  a  line  of  telegraph,  with  power  to  dis- 
charge the  workmen.  Vicars  ▼.  Cumberland 
T«lepb.  it  Taleg.  Co.  (1900)  B2  La.  Ann.  2163, 
-28  So.  307  (too  much  power  was,  bj  the  fore- 
man's order,  brooght  to  bear  upon  a  pole  which 
was  being  braced  and  straightened). 

An  employee  supervising  the  work  of  taking 
■down  a  building.  Faren  Sellers  (188T)  89 
La.  Ann.  1011,  3  Bo.  363  (unsafe  method  of 
-demolition  adopted). 

A  foreman  of  a  gang  of  carpenters  engaged  lo 
-erecting  a  new  floor  In  a  building.  Pullman's 
Palace  Car  Co.  v.  HarklDS  (1803)  5  C.  C.  A. 
32e,  IT  U.  B.  App.  22,  D5  Fed.  Rep.  932  (In- 
-experienced  workmen  set  to  work  In  a  danger- 
ous place — Dot  law  according  to  the  late  decl- 
atona  of  the  supreme  court.    See  VII.  infra.) 

A  foreman  In  charge  of  the  construction  of  a 
building.  Heckman  v.  Mackey  (1888)  35  Fed. 
Bep.  353  (pitfall  created  In  the  absence  of  the 
plaintiff  br  an  order  to  a  coemployee  to  remove 
a  securely  fastened  plank  Is  a  staging,  and  sub- 
stitute another  which  was  left  loose — hardly 
law  under  recent  decisions  of  the  supreme 
-court,  unless,  which  the  report  does  not  show, 
the  for«nan  was  ■  ganeral  agmt). 

A  foreman  of  carpenters  putting  In  ear 
scales.  Kansas  City  Car  &  Fonndry  Co.  v. 
Secrlst  (1898)  59  Kan.  778,  Appz.  (beam  fell 
-owing  to  removal  of  props). 

An  assistant  foreman  In  charge  of  the  drill- 
ing of  a  well.  NIz  t.  Texas  P.  R.  Co.  (1891) 
82  Tex.  473,  16  S.  W.  571  (engineer  managing 
-stationary  engine  was  Injured  by  the  sudden 
application  of  steam  to  the  machinery  without 
-any  warning). 

A  foreman  of  a  crew  engaged  In  the  construc- 
tion of  a  turntable.  Dowllng  v.  Allen  (1881) 
74  Mo.  13,  41  Am.  Rep.  298  (1885)  88  Mo.  293 
(Inexperienced  boy  was  ordered  to  stop  an  en- 
■gtne.  and  was  Injured  by  a  set  screw  while  at- 
tempting to  step  over  a  revolving  shaft). 

A  foreman  In  charge  of  the  removal  of  the 
roof  of  a  building.  Sullivan  Hannibal  ft  St. 
J.  B.  Co.  (1891)  107  Mo.  86,  IT  8.  W.  748 
(staging  which  foreman  bad  assured  plaintiff 
was  safe  gave  way — here,  as  plalntilf  had  noth- 
ing to  do  with  Its  coDstruction,  the  case  is  also 
covered  by  the  principle  that  the  duty  to  pro- 
vide a  safe  place  of  work  la  nondelegable). 

A  railroad  foreman  In  a  gravel,  pit,  having 
full  charge  of  the  work,  with  power  to  hire  and 
-discharge  men  and  to  direct  and  control  their 
work.  Andreson  t.  Ogden  Union  R.  A  Depot 
-Co.  (1892)  8  Utah,  128,  30  Pac.  805  (plaintiff 
<TUshed  by  caving  of  bank,  owing  to  tact  that 
be  did  not  receive  customary  warning). 

The  foreman  In  charge  of  the  removal  of  an 
embankment.  Bradley  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1807)  138  Mo.  293,  39  S.  W.  763  (labor- 
-er  sent  to  work  on  a  place  where  there  was 
danger  of  the  earth  falling). 

A  foreman  of  a  water  company  supervising 
tbe  excavation  of  a  reservoir.  Hall  v.  St.  Jo- 
seph Water  Co.  (1802)  48  Mo.  App.  866  (walls 
■of  trench  felt  in). 

'8.  foreman  l«  tAe  mwhanieal  departments  of 
railKatf  oompaniet. 

A  master  mechanic  In  railway  repair  shops. 
Douglas  Texas  Mexican  R.  Co.  (1883)  63 
Tex.  564  (negligent  order). 

That  a  wrecking  train  waa  under  the  super- 
Tision  of  a  conductor  will  not  render  the  master 
mechanic  traveling  upon  the  train  a  fellow  serv- 
■ant  with  a  bridge  carpenter  of  whom  he  taaa  tbe 
full  control.  Tabler  v.  Hannibal  ft  St.  J.  R. 
Co.  (1887)  93  Mo.  70,  6  S.  W.  810.  In  any  orw 
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den  given  within  ^lie  scope  of  bla  authority, 
as  In  directing  tbe  material  of  whidi  a  uoupllns 
■hall  be  mAdo,  where  there  Is  no  drawhead,  he 

represents  the  company. 

Master  mechanlca  are  by  some  courts  ro- 
garded  as  departmenul  vice-principals.  See 
V.  d,  5,  infra. 

A  foreman  In  a  mftrhlne  abop.  Missouri  P. 
B.  Co.  v.  I'ercfiOT  (1887)  36  Kan.  424,  14  Pac. 
7  (Ignorant  apprentice  set,  without  notice  or 
lostructlun,  to  do  work  which  waa  dangerous 
to  anyone  but  a  skilled  mechanic — here,  be  It 
observed,  the  duty  violated  waa  a  nondel^able 
one). 

Tbe  foreman  of  a  railway  car-repairing  shop. 
Missouri  P.  R.  Co.  T.  Williams  (1880)  75  Tex. 
4.  12  S.  W.  835  (foreman  broke  bis  promise  to 
protect  cor  repairer  from  moving  ears). 

An  employee  In  charge  of  a  round  house,  the 
engines,  and  men  necessary  to  care  for  them. 
Dayfaarsh  v.  HannlhaJ  ft  St.  J.  R.  Co.  (1890) 
103  Uo.  570,  15  S.  W.  554  (moved  eocIlM  Upon 
plaintiff  without  warning). 

A  foreman  of  a  wrecking  crew  (here  spokoi 
of  as  being  In  charge  of  a  gang  carrying  on  a 
particular  branch  of  the  business).  Wabash, 
St  L.  ft  P.  R.  Co.  nawk  (1S87)  121  III.  259. 
12  N.  B..  253  (floor  of  wrecked  car  fell,  owing  to 
Inadequacy  of  propping). 

A  "wreck  master'*  has  also  been  considered  to 
be  a  vice-prlucipal,  as  being  the  bead  of  a  de- 
partment. Borgman  v.  Omaha  &  St.  L.  R.  Co. 
(1890)  41  Fed.  Rep.  667.  See,  however,  VII. 
d,  infra,  as  to  the  authority  of  ^Is  case  in  Fed- 
ersl  eonrts. 

Tbe  foreman  of  the  paint  shop  of  a  railway 
company.  International  ft  G.  N.  R.  Co.  v. 
Hinzle  (1891)  82  Tex.  023.  18  8.  W.  681  (plain- 
tiff set  to  woi^  painting  cars  without  having 
been  Instructed  as  to  a  rule  requiring  men  work- 
ing on  Bide  tracks  to  set  out  signal  flags). 

An  engineer  la  a  vice-prlnclpal  as  regards  a 
common  laborer  subject  to  his  directions. 
Baltimore  ft  O.  R.  Co.  v.  Sutherland  (1894 ; 
Ohio  C.  C.)  1  Toledo  Leg.  News,  888. 

0.  Smployeei  <•»  ehofvs  of  mooMnerir. 

A  feeder  of  a  planlng-machlne  as  regards  a 
boy  under  his  orders.  Faster  v.  Clark  (1884) 
15  III.  App.  470  (boy  Injured  In  obeying  an  or- 
der to  pull  a  sliver  out  of  a  planing  machine). 

A  foreman  supervising  a  gang  hoisting  atone 
with  a  derrick.  Union  P.  R.  Co.  Fray  (1890) 
-13  Kan.  750,  23  Pac.  1089  (defectlre  machin- 
ery). 

The  foreman  of  a  dredger.  Chicago  Dredging 
ft  Dock  Co.  V.  McMahon  (1888)  30  111.  App.  358 
(Injury  caused  by  compliance  with  a  n^llgent 

order) . 

A  foreman  of  a  machine  factory.  Mason  v. 
Edison  Macb.  Works  (1886)  24  Blatcbf.  93. 
28  Fed.  Rep.  228  (accident  occurred  In  the 
moving  of  heavy  machinery  wblch  plaintiff  waa 
left  to  hold  up  alone — not  law  since  recent  deci- 
sions of  tbe  supreme  court,  unless  foreman  was 
a  general  agent,  which  the  report  does  not  show. 
See  Summarv,  VII.  infra). 

10.  aupei-viatng  cmplouem  in  mannfaoturtne  «s- 
tt^ltuhmenU. 

A  foreman  of  a  foundry.  Fltzserald  v.  Hon- 
komp  (1892)  44  III.  App.  36.'*  (negligence  as 
r^rds  order  denied  upon  tbe  evidence). 

Tbe  foreman  of  a  steel  company  (apparent- 
ly not  the  general  mannger).  Illinois  Steel  Co. 
V.  ScbymanowskI  (ISUS)  tU2  111.  447,  44  N.  E. 
876  (foreman  struck  the  side  of  a  loose  pile  of 
ore.  thereby  causing  a  large  piece  to  fall  on 
plaintiff). 

A  foreman  in  charge  of  a  mtll?  and^  uit ed 
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-wltli  power  to  employ  ud  dlscbRrse  employeee. 
Snlphnr  Looiber  Ct>.  t.  Kelley  Tex.  CIt. 

App.)  30  S.  W.  696  (macblnery  not  stopped  to 
make  necessary  repairs). 

A  foreniaa  of  a  BawmtU.  Bulpbur  Lumber 
Co.  T.  Kelley  (1896;  Tex.  CIt.  App.)  SO  8.  W. 
■606  (did  not  atop  machinery  to  examine  It, 
when  there  were  Indications  that  something  had 
gone  wrong);  Lawrence  v.  Hagemeyer  &  Co. 
(1892)  93  Ky.  B91,  20  S.  W.  704  (omitted  to 
have  machinery  repaired  as  be  bad  promised). 

A  foreman  of  a  fertilizer  company's  business. 
National  FertUiier  Co.  T.  Travis  (1899)  102 
Tenn.  10,  40  S.  W.  832  (etarted  machlneiy  wltb- 
~ont  warning). 

The  foreman  of  m  meat-packing  eatabllsh- 
^ment.  Llbby,  McN.  &  L.  t.  Scherman  (1803) 
146  111.  MO.  84  N.  E.  801,  Afflrmltig  (1892)  60 
UI.  App.  128  (ban«lt  carelewly  plied  feU). 

Some  of  the  above  employees.  It  will  be  ob- 
mrred,  were  of  a  grade  wbicb  placed  them  near- 
ly. If  not  quite,  in  tha  class  of  general  mana- 
gers; bat  whether  they  were  really  rach  waa 
-«  vieatlon  not  neceesary  to  be  eonaldered,  the 
superlor-aerrant  doctrine  being  deelalTe  In  fix- 
Inf,  their  position. 

In  Arkansas  the  foreman  of  the  oil  depart- 
ment of  a  compress  company's  establishment 
bea  been  held  to  be  a  Tlee-prlneipal.  Fort 
Smith  on  Co.  ▼.  Slover  (180S)  68  Ark.  168, 
24  S.  Vf.  106 ;  but  this  Is,  perhaps.  Intended  as 
an  explicit  adoption  of  the  doctrine  of  depart- 
mental control.  See  that  state  under  VII.  e, 
infra.  In  any  event  the  default  allied  was  in 
respect  to  tha  nondelegable  duty  of  InBtmctlon. 
and  might  be  rested  on  that  gronnd  alone. 

11.  SupervMag  employeet  in  »metUnff  leorht. 

See  the  ease  cited  under  V.  d,  8, 

•4nfra. 

a2.  X«plO|WM  nvtfrvMfV  the  movfiv  o/  heavy 

An  employee  ■opervislng  the  bolattng  of  a 
■heavy  box.  Fraser  v.  Hand  (1880)  38  111.  App. 
IBS  (unsafe  method  adopted  for  hoisting), 

A  foreman  of  a  ganc  of  men  engaged  In  Htt- 
■tnc  heavy  plecM  of  maebiaery.  Fraaer  t. 
Schroeder  (1896)  168  III.  469.  46  N.  B.  288 
(manner  of  Incompetent  aervant'a  obedience  to 
-order  to  stop  machinery  caused  Injury). 

It.  Ssiployees  sopsrvMiv  tA«  loadtnp  of 

JSli. 

An  employee  superintending  tlie  entire  work 
■«t  unloading  coal  barges  at  the  wharf  of  a  foan- 
■^ry,  Derany  v.  Vulcan  Iron  Works  (1877)  4 
Ifo.  App.  236  (scaffold  so  defectively  con- 
'Mmeted  that  when  a  laborer  stepped  on  It,  It 
fell  and  cmabed  plaintiff).  FOMlbly  Uils  case 
Is  intended  as  an  application  of  the  "bead  of  de- ' 
partment"  theory,  as  the  phraseology  appro- 
priate to  that  theory  la  employed.  Bat  see  III. 
.bb  wpro. 

^  14.  Poremen  In  ffitarrlsf. 

A  foreman  of  a  quarry  balonginc  to  a  rail- 
way company.  Kansas  Cl^.  Ft.  B.  *  M.  B.  Co. 
T.  Hammond  (1894)  68  Ark.  824,  24  S.  W.  728 
(laborer  allowed  to  remain  on  the  track  when 
■a  train  was  known  to  be  approaching). 

The  foreman  of  a  quarry.  Berea  Stone  Co. 
V.  Kraft  (1877)  81  Ohio  St.  287,  27  Am.  Rep. 
JIIO  (foreman  himself  attached  the  hooks  of  a 
hoisting  apparatus  to  a  large  stone  which  was 
.so  soft  that  chains  should  have  been  used). 
This  la  another  oOelal  who  la  In  some  cases 
treated  aa  a  general  manager.  See  IT.  b,  3, 
■infra. 
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One  of  three  subordlnnto  foremen  In  a  quar- 
ry. Cox  v.  Syenite  Granite  Co.  (1890)  30  Ho. 
App.  424  (plaintiff  was  ordered  back  to  work 
from  place  wbore  he  had  gone  for  safety  while 
:  a  boat  load  of  stone  was  being  swung  to  the  top 
of  the  quarry  cliff  by  a  derrick,  and  was  struck 
by  a  stone  which  rolled  back  over  the  cliff  aft- 
er the  boat  had  passed  the  edge.  Contention 
of  defendant  was  that  tbe  foreman  was  not  the 
defendant's  vice-prlnclpal  In  signaling  the  plain- 
tiff to  re  torn  to  work,  because  a  motltm  of  the 
hand  conld  not  Jae  construed  Into  an  order). 

16.  Foremen  in  minM. 

A  pit  boss  In  a  mine  having  authority  to  com- 
mand tbe  workmen  In  respect  to  what  work 
they  shall  do,  and  when  they  shall  discontinue. 
Oousolldated  Coal  Co.  v.  Wombacher  (1890) 
134  III.  S7,  24  N.  E.  627,  Affirming  (1880)  81 

III.  App.  288  (order  to  work  under  a  dangerous 
portion  of  the  roof). 

An  underground  manager.  Somervllte  v. 
Gray  (1603)  1  Sc.  Sess.  Cas.  3d  Series,  768: 
Hardie  v.  Addle  (1858)  20  Sc.  Sess.  Caa.  2d 
Series,  663  (roof  fell  In),  Inconsistent  with 
later  cases,  especially  Wilson  Bferry  (18S8) 
L.  B.  1  II.  L.  Sc.  App.  Cas.  826,  19  L.  T.  N.  S. 
30.    See  IV.  d,  infra. 

A  foreman  In  full  charge  of  a  coal  mine  un- 
derground. Chinningham  v.  Union  P.  R.  Co. 
(1886)  4  Dtah,  206,  7  Pae.  T96  (overhanging 
piece  of  coal  fell) ;  Trihay  t.  Brooklyn  Lead 
Hin.  Co.  (1886)  4  Utah,  468,  11  Pac.  612 
(plaintiff  Injured  by  fall  of  roof  of  untlmbered 
Btope). 

16.  Oflearw  of  sMps. 

Several  cases  decided  in  the  lower  Federal 
courts  before  the  date  of  tbe  Boss  Case  (1884) 
112  U.  S.  377,  28  L.  ed.  787,  6  Sup.  Ct.  Rep. 
184,  proceed  upou  or  countenance  the  theory 
that  the  officers  of  a  ship  are  vice-principals. 
These  are  clearly  contrary  to  the  weight  of  aa- 
thorlty  In  tbe  Fe<leral  courts.  See  II.  f,  16, 
supra,  and  VII.  d,  infra. 

IV.  Relation  of  a  general  managing  agent  to 

ht»  tttbordlnatM. 

a.  Introduotori/. 

From  a  very  early  period  In  the  development 

of  the  doctrine  of  common  employment  one  of 
tho  currents  of  Judicial  authority  has  set  strong- 
ly towarda  the  theory  that  a  master  ought  not 
to  be  allowed  to  escape  tbe  consequences  of  the 
rule  which  fastens  liability  upon  him  tor  his 
l>ersonnl  negligence  by  transferring  the  entire 
conti'ol  of  bis  business  to  an  agent.  See  cases 
referred  to  below  for  examples  of  this  trend  of 
opinion  not  many  years  after  the  establishment 
of  that  doctrine  In  the  Priestley  and  Farwell 
Cases,  la  1837  and  1842  respectively. 

Such  a  theory  obviously  Involves  the  practical 
result  that,  as  we  ascend  the  scale  of  superris- 
Ing  employees,  a  grade  Is  at  length  reached  at 
which  the  representative  character  of  the  em- 
ployee becomes  the  controlling  element  in  the 
case,  superseding  pro  tanto  the  operation  of  the 
doctrine  that  tbe  defense  of  common  employ- 
ment la  none  the  less  available  to  the  master 
for  the  reason  that  the  nwllgent  servant  waa  of 
higher  rank  than  the  one  Injured.  Whether 
tbe  corresponding  situation  should,  under  the 
so-called  "superior-servant"  doctrine,  be  re- 
garded as  one  of  substltotltHi  or  merger.  Is  not 
very  material,  since  In  either  case  the  master's 
responsibility,  so  far  as  appears,  will  be  pre- 
cisely the  same. 

In  another  line  ct  decisions  may  be  traced 
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tbe  influence  of  the  opposite  Tiew  that  the  piin 
vlple  by  whlcb  a  serrant  !■  charged  witb  an 
asaumption  of  tbe  risks  of  a  fellow  aervant's 
negligence  on  the  ground  tbat  nch  negligence 
ie  one  of  the  ordinary  and  known  incidents  of 
hie  relations  to  hla  master,  is  unlTersal  In  Its 
appUcatlw,  and  muit  prerall,  eren  when  It 
comes  Into  conflict  with  the  prlndple  ot  ac 
countablUtj  for  the  defaults  of  a  genenil  agent. 

Before  we  proceed  to  the  examination  of  the 
cases  which  support  each  of  these  two  rlews,  It 
Is  proper  to  remark  that  tbe  only  kind  of  func- 
tionary with  which  we  are  properly  ooncerned 
In  this  and  the  following  subtltlea  la  an  em- 
ployee who  may  be  described  as  being  "retained 
generally  to  represent  the  principal  In  his  ab- 
sence" (Murphy  T.  Smith  (1869)  10  C.  B.  N. 
8.  861,  12  L.  T.  N.  8.  606.  Compaxe  Corcoran 
V.  Uolbroolc  (18T5)  89  N.  T.  BIT,  IT  Am.  Rep. 
369,  where  the  court  laid  stress  on  tbe  tact  that 
the  master  gave  no  personal  attention  to  tbe 
business.  In  Conway  t.  Belfast  ft  N.  Counties 
n.  Co.  (18T7>  Ir.  B«p.  11  C.  U  845,  it  wo  sor 
gested  tliat  a  senrant  should  not  be  deemed  tbe 
alter  ego  of  tbe  employer,  unless  he  has  been 
IsTested  with  such  authority  that,  as  between 
him  and  tbe  unployee,  nothing  done  by  liim  in 
relation  to  the  buaineis  ot  which  be  hu  control 
will  be  an  onauthorUed  act.  Plainly  the  di- 
rectors of  a  corporation  must,  at  all  eveots,  be 
Its  representatives  in  alt  respects  where  the 
safety  of  the  employee  is  concerned.  Rose  v. 
Boston  *  A.  B.  Co.  (1874)  08  N.  Y.  217)  ;  or  as 
one  whom  the  matter  sulwtltutea  for  himself 
in  tbe  superintendence  of  bis  business  (O'Brien 
V.  American  Dredging  Co.  (1891)  B3  N.  J.  L. 
291,  21  Atl.  824)  ;  or  as  agents  i^n  whose  bands 
the  master  "has  placed  the  entire  charge  of  the 
buBlnesB  or  a  distinct  branch  of  it,  exercising 
no  authority  and  miperiotendence  of  bis  own 
therein"  (Leblgb  Valley  Coal  Co.  Jones 
(1878)  86  Pa.  439.  Compare  the  language  em- 
ployed by  this  court  in  Fraslor  t.  Peansylva&ia 
R.  Co.  (1860)  88  Pa.  104,  80  Am.  Dec.  467; 
Ardeseo  Oil  Co.  aitaon  (1869)  63  Pa.  160 ; 
Uolian  T.  Philadelphia  ft  B.  Mail  a  fl.  Co. 
<18T5)  78  Pa.  25,  21  Am.  Rep.  2 ;  Lewis  t.  Sel- 
fert  (1887)  116  Pa.  628,  11  Atl.  614  ;  New  York, 
L.  iG.  ft  W.  R.  Co.  r.  Bell  (1886)  112  Pa.  400, 
4  Atl.  60) ;  or  as  one  "employed  to  superintend 
the  employer's  entire  business"  (Conlson  t. 
fieonard  (1896)  77  Fed.  Rep.  538  (ortniendo)  )  ; 
or  as  one  to  whom  "full  power  to  manage  a  busi- 
ness and  employ  and  discharge  servants,  with- 
out Interference,"  has  been  delegated  by  an  em- 
ployer. Shumway  v.  Walworth  ft  N.  Ufg.  Co. 
(1894)  98  Mleb.  411,  6T  N.  W.  261. 

Obviously  these  descriptions  are  not  fnlfilled, 
wbere  tbe  evidence  falls  to  show  that  the  al- 
leged vice-principal  was  vested  with  the  whole 
power  and  authority  of  the  master  in  tbe  con- 
duct of  the  business  (Scbults  v.  Chicago.  IC.  ft 
8L  P.  R.  Co.  (1870)  48  Wis.  376,  4  N.  W.  899; 
Hoth  V.  Peters  (1882)  66  Wis.  406,  13  N.  W. 
219.  In  the  latter  case  recovery  was  sought  on 
the  sole  ground  that  one  of  the  several  foremen 
of  a  nonresident  defendant's  lumber  yard  di- 
rected a  car  to  be  started  when  he  knew  that 
the  plaintiff  occupied  a  dangerous  position  on 
the  car ;  but  the  court  considered  that  such  an 
allegation  did  not  bring  the  case  wlthhi  the  role 
applicable,  where  the  whole  power  and  authority 
of  tbe  master  are  invested  in  tbe  employee  who 
gives  the  order),  either  as  a  whole,  or  as  regards 
a  single  department  of  It,  which  Is  so  distinct 
from  and  Independent  of  the  other  that  tbe  au- 
thority delegated  to  tbe  employee  supervising 
It  resemble*  In  its  nature  and  extent  that  which 
01  L.  R.  A. 


is  wielded  by  a  manager  ot  an  «tlre  •rtabllak- 
meat.    See  V.  infra. 

At  least  one  case,  wlUch,  at  flnt  sight,  would 
8e«D  to  conunlt  the  court  to  a  total  rejection  of 
the  doctrine  that  a  master  Is  responsible  for 
the  acts  of  a  general  manager,  may  be  explained 
on  the  groiuid  that  the  test  thus  Indicated  was, 
under  the  circumstances,  not  satlsfled.  See 
Feltham  v.  Bngland  (1866)  L.  B.  3  Q.  R  83,  T 
Best  ft  S.  676,  36  L.  J.  Q.  B.  N.  8.  14,  15  We^ 
Hep.  161  (several  freshly  built  piers  collapsed), 
setUng  aside  verdict  In  (1866)  4  Fost.  ft  P. 
460,  where  the  master,  though  he  was  not  pres- 
ent when  tbe  accident  oecnrred.  bad  retained  a 
general  control  over  the  work. 

Other  cases  tn  which  recovery  was  denied 
present  tacts  which  place  than  near  the  Inrder 
line,  and  the  fnnetiona  of  the  nai^Igrat  e» 
ployee,  and  the  precise  grounds  on  whldi  tbe 
court  proceeded,  are  not  stated  with  sufficient 
fulness  to  indicate  whether  tbey  really  emtrady 
the  principle  that  even  general  agents  are  not 
vlce-prlndpals,  or  are  simply  intended  aa  at- 
Rrmations  of  the  rule  that  all  controlling  en- 
ployees,  however  high  their  rank,  an  mere  fsK 
low  servants  until  tbe  level  of  general  agents  la 
attained. 

Some  of  the  Maesaehnsetts  eases  elted  In  the 
general  list  are  of  this  doubtful  color.  But  the 
recent  ease  of  Heeban  v.  Speira  Ufg.  Co.  (1899) 
172  Uasa.  375,  52  N.  B.  618,  as  well  as  others 
noted  in  IV.  d,  3,  tttfra,  leave  no  doubt  as  to 
tbe  real  position  of  this  conrt. 

Indeed  it  is  often  impossible.  In  perusing  som* 
of  tbe  opinions,  to  avoid  the  suspicion  that 
Judges  have  not  alwaya  realised  adequately  tbe 
extreme  importance  of  marklog  and  allowioc 
for  the  fundamental  dlatinctlon  which  may 
fairly  be  said  to  exist  on  strictly  logical  grounds, 
as  it  certainly  does  according  to  many  author* 
itles,  t>etwera  the  situations  in  which  there  is . 
or  la  not  an  entire  abdication  by  the  master  of 
the  management  of  hla  botfneaa. 

Another  aoorce  of  dllBcalty  for  commen- 
tator la  that  the  courts  frequently  do  not  make 
it  entirety  clear  whether  their  decisions  were 
based  upon  tbe  general  agency  of  tbe  delin- 
quent, aa  a  deputy  master,  for  all  purpose^ 
or  upon  the  narrower  grotind  that  his  delin- 
quency  involved  tbe  breach  of  some  specific  non> 
delegable  duty,  for  which  the  employer  would  be 
responsible  quite  irrespective  of  the  rank  of 
tbe  ddlnqnent.  la  a  large  nnmbw  of  Instances 
this  question  is  of  no  practical  importance  ao 
far  as  regards  the  servant's  right  of  recovery. 
But  as  long  as  there  Is  bo  wide  a  difference  of 
opinion  respecting  the  limits  of  the  so-called 
"olliclat  acta"  (rf  supervising  employees  for 
which  the  master  should  be  held  responribie, 
there  most  remain  a  considerable  residuum  of 
cases  in  which  the  dlatinctlon  l>etwe«i  tbe  con- 
se«|Ueoces  of  a  general  agency  and  of  an  agency 
In  regard  to  the  particular  doty  ahown  to  have- 
been  violated  will  always  be  material. 

In  view  of  the  uncertainties  by  which  ao  ex- 
act classification  of  tbe  authorities  is,  under 
these  circumstances,  embarrassed,  it  has  been 
deemed  advisable  to  note  below  a  conslderahio 
number  of  rullnga  whlcb  might  possibly  be  as- 
signed with  equal  propriety  to  other  divisions  of 
the  treatise. 

b.  Dootrlne  that  a  general  moMirer  <■  u  vioo- 
fHnoipol. 

1.  BnaWh  and  oolonlal  easfs. 

In  tbe  earlier  periods  of  the  development  ot 
tbe  doctrine  of  common  employment  In  England, 
we  llnd  asveral  more  or  less  dli 
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tlons  of  tlM  prlDclpIe  that  tbe  case  of  goMnl 
ma&agen  constituted  an  exception  to  the  role 
which  precluded  recoverr  Cor  the  Diligence  ot 
■ft  coMFvaat. 

In  l*atersoQ  Wallace  (IBM)  1  Macq.  H.  L. 
Cat.  748,  tbe  point  actually  determined  bj  tbe 
HoDw  of  Lords  was  tbat  tbe  trial  Judge  was  not 
Jnatlfled  In  holding,  as  matter  ol  law,  tbat  tbe 
plaintiff,  a  miner,  wae  guilty  of  contributory 
n^ligence  In  continuing  to  work  at  a  place 
where  he  knew  that  the  roof  of  a  drift  waa  ren- 
dered  daogerooa  by  a  large  atone  which  nltl- 
OMtely  fell  npoD  him  after  tbe  tmderground 
manager  had  glren  ordera  to  haTe  It  removed. 
The  real  scope  of  the  decision  It  therefore  nai^ 
row,  but  tbe  remarks  made  by  two  of  tbe  mem- 
Itera  of  the  hoaaa  are  only  Intelligible  upon  tbe 
bypotbeslB  tbat  thv  rsgarded  the  mine-owner 
M  mponiUble  for  the  n^llgence  of  his  manager. 
Lord  Brougham  said  tbat  tbe  defendants  were 
beyond  all  doubt  answerable  for  tbe  negligence 
of  the  manager.  Lord  Cranworth  In  one  part 
of  bis  opinion  was  eqaally  emphatic  on  the  same 
•Ma,  declaring  It  to  be  good  law,  "tbat  If 
.  .  .  tbe  defenders^  manager  had  failed  In 
his  duty  In  tlmeously  directing  the  stone  In 
question  to  be  remoTed,  It  would  afford  do  de- 
fease that  Z^tarMD  [tha  plaintiff,  had)  con- 
tinned  to  work  after  the  orders  for  the  removal 
of  the  stone  had  been  ultimately  given."  In 
another  passage  he  seems  Inclined  to  go  even 
farther,  though  the  language  used  was  more 
guarded.  In  commenting  upon  the  point  made 
tif  plaintiff's  counsel  In  hta  exception  to  the  ac- 
tion of  tbe  Judge  In  withdrawing  tbe  caae  from 
the  Jnry,  tbat  If  the  plaintiff  "continued  so  to 
work  in  consequence  of  the  directions  of  the 
roadsmao,  tbe  defenders  are  responsible  for  such 
directions,"  said :  "Tbat  nuiy  be  right  or 
wrong :  for  we  have  no  evidence  to  show  what 
Is  the  character  of  a  'roadsman.'  This,  there- 
fore, would  reqnlre  further  explanation.  If  a 
'roadsman'  la,  according  to  the  rules  and  regula- 
tions ot  Scotch  mines,  a  person  whose  province 
la  to  direct  the  workmen  whether  tbey  may 
•afely  work  or  not,  tbe  law  stated  In  the  ex- 
ception may  be  correct."  These  expressions  of 
opinion  are  peculiarly  Interesting,  when  It  Is 
remembered  that  tbe  same  noble  lord  concnrred 
fourteen  years  afterwards  In  tbe  decision  In 
Wilson  V.  Uerry,  IV.  d,  1,  Infra.  Still  mora  re- 
markable Is  the  fact  that  the  clear  recognitions 
of,  the  doctrine  of  vlce-principalsblp  in  Pater- 
«on  V.  Wallace  should  have  been  so  completely 
ignored  In  the  later  ease. 

In  Potts  V.  Plunkett  (1869)  9  Ir.  C.  L.  Rep. 
290,  Lefroy,  Cb.  J.,  construed  Paterson  t.  Wat- 
lace  as  being  a  decision  based  on  the  broad  prin- 
ciple that  a  master  "Is  liable  ...  for  tbe 
«cta  and  default  of  those  whom  he  places  In 
hia  stead,  and  to  whom  be  deputes  his  author- 
ity." Beven'a  commit  on  this  gloss  (1  Neg. 
788)  is  tbat  It  Is  "manifestly  an  Inaccurate 
statement  of  the  law."  Too  broad  and  sweep- 
ing undoubtedly  It  Is,  for  under  such  a  principle, 
takm  literally,  even  a  mere  foreman  of  aubor- 
4lBate  rank  would  be  a  vlee-prloclpal.  But  tbe 
remarks  ot  Lord  Brougham  and  Lord  Cran- 
worth referred  to  certainly  Justify  tbe  Inference 
tbat  tbey  considered  some  classes  of  su|>ervls- 
Ing  employeea  to  be  deputies  of  the  master  In 
«nch  a  aenae  that  he  moat  answer  for  at  least 
tt  portion  of  their  acts.  And  thli  la  all  that 
<;hlat  Justice  Lefroy  seems  to  mean. 

In  tbe  same  year  that  ^terton  Wallace 
vas  decided  Lord  Cranworth,  In  expressing  a 
•Vialified  approval  of  the  Scotch  case  of  O'Byme 
T.  Bam  (18fi4)  le  Ct.  of  Sms.  Caa.  3d  Bwles, 
Uao.  whara  a  yoang  girl  was  Injured  wblle  she 
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was  working  on  a  marine  of  tbe  peculiar  dan- 
gers of  which  she  was  not  aware,  remarked : 
"It  may  be  that,  If  a  maater  employs  Inexperi- 
enced workmen,  and  directs  them  to  act  under 
the  superintendence,  and  to  obey  the  orders,  of 
a  deputy  whom  be  puts  In  bis  place,  they  are 
not,  within  tb«  meaning  of  the  rule,  employed 
In  a  common  work  with  the  superintendent. 
They  an  acting  In  obedience  to  the  express  com- 
mands of  their  employer,  and  It  be.  by  tbe  care- 
lesniesa  of  his  deputy,  exposes  them  to  Improper 
rliiks;  It  may  be  that  he  Is  liable  for  the  conse- 
quences." Bartonablll  Coal  Co.  v.  Reld  (1858) 
3  Uacq.  H.  L.  C.  206,  295,  4  Jur.  N.  8.  767. 

This  amounts  to  a  recognition,  albeit  rather 
a  halting  one,  of  the  principle  that  where  young 
persons  are  concerned,  the  obligation  of  tbe 
master  to  protect  them  from  perils  which  they 
do  not  understand  Is  one  of  which  he  cannot  de- 
vest himself  by  Intrusting  the  superintendence 
of  hla  bualnesa  to  an  employee.  Tbe  particular 
form  In  which  this  principle  Is  applied  by  the 
American  courts  Is  tbat  the  duty  to  instruct 
such  persons  is  nonasiilgnable.  See  not€  to 
James  v.  Bapldes  Lumber  Co.  (La.)  44  L.  R.  A. 
88. 

A  few  years  later,  tn  a  case  where  tha  plain- 
tiff was  Injured  by  unfenced  machinery,  tbe 
theory  that  there  may  be  an  alter  ego  of  the 
master  was  thus  dlatlnctly  adopted  by  Bylaa, 
J. :  "I  do  not  rest  the  right  of  the  plaintiff  to 
recover  on  the  statatable  obligation  Incumbent 
on  tbe  master  to  Cenre  tbe  machinery,  nor  yet 
on  the  personal  knowledge  of  tbe  master  that 
tbe  machinery  was  Improperly  left  nntenced, 
though  I  do  not  presume  to  Intimate  any  dis- 
agreement with  the  court  of  exchequer.  But  I 
think  tbe  master  liable  on  tbe  brooder  ground, 
to  wit,  that  tbe  owner  of  dangerous  machinery 
Is  bound  to  exercise  due  care  tbat  It  Is  In  a  safe 
and  proper  condltltm.  .  .  .  Why  may  not 
the  master  be  guilty  of  negligence  by  hi*  man- 
ager or  agent  whose  employukont  may  be  so  dis- 
tinct from  tbat  of  the  Injured  aamnt  tbat  tbey 
cannot  with  propriety  be  deemed  fellow  serv- 
ants 1  And  It  a  master's  personal  knowledge 
of  defects  In  his  machinery  be  necessary  to  bis 
liability,  tbe  mora  a  master  neglects  bli  bual- 
nesa and  abandons  It  to  others  the  less  will  be 
be  liable."  Clarke  t.  Holmes  (1883)  7  Hurlat 
A  N.  987,  947,  81  L.  J.  Excb.  N.  S.  866,  8  Jur. 
N.  S.  9S2.  10  Week.  Rep.  406. 

In  Qallagher  v.  Piper  (1864)  10  C.  B.  N. 
S.  669,  88  L.  J.  C.  P.  N.  B.  829,  all  of  tbi  JudgM 
reasoned  upon  the  asaumptlon  tbat  under  an 
appropriate  showing  of  facts  a  managing  em- 
ployee might  be  held  to  be  a  vice-principal,  but 
the  majority  of  the  court  were  of  opinion  that 
there  was  no  such  evidence  set  out  on  the  rec- 
ord. The  ground  npon  which  tbe  plaintiff 
rested  his  claim  was  this :  One  Phear  was  the 
defendants'  foreman  or  manager  at  tbe  work  In 
question,  a  large  bulldlntt.  One  Ifahoney  was 
employed  onder  him  as  a  foreman  of  tbe  scat- 
folders ;  and  the  plaintiff  worked  at  the  raising 
ot  tbe  scaffolding  under  the  orders  of  Uahoney. 
It  was  I'bear's  duty  to  supply  tbe  materials, 
consisting  of  poles,  putlogs,  and  boards,  for  the 
rearing  of  the  scaffolding.  He  had  notice 
through  Maboney  that  tbe  supply  of  these  ma- 
terials for  the  due  and  safe  performance  of  the 
work  waa  InsulBclent ;  and  the  emnse  of  tbe  in* 
Jury  sustained  by  tbe  plaintiff  waa  Pbear'a 
omission  to  supply  proper  and  sufBclent  mater- 
ials upon  Uabuuey's  requisition.  Chief  Jus- 
tice Brie  said ;  "The  only  matter  upon  which 
I  pause,  la  whether  or  not  Phear  was  such  a 
general  manager  as  to  make  him  stand  In  the 
place  of  Meaars.  Piper,  so  that  what  was  said 
to  Phear  may  be  considered  as  having  been  said 
to  them.  la  there  anything  to  abpw  that  Phear, 
tbe  fonmian  or  mu^^^o^^jp^^^y^hl. 
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employerB  here  than  tb«  foremao  did  la  Wig- 
more  V.  Jaj  (mSO)  B  Exch.  SB4,  19  L.  J.  Exch. 
N.  S.  296,  14  Jur.  837?  In  each  case  tbe  de- 
fendants were  engaged  in  verj  extensive  works, 
and  in  each  a  foreman  or  manager  was  employed 
to  direct  them,  and  to  whom  tbe  worlimeD 
looked  for  their  Instruct lonti.  In  this  case,  be- 
yond a  doubt,  Fbear,  the  manager,  was  guilty 
of  negligence  In  tbe  performance  of  bis  duty ; 
be  bad  repeated  notices  tbat  there  were  not  suf- 
ficient materials  Cor  tbe  erection  of  the  Maffoia- 
Ing.  but  failed  to  supply  them.  But  I  think 
Phear  and  the  plalntirc  were  fellow  workmen 
wilbln  tbe  principle  laid  down  In  tbe  cases  I 
have  referred  to.  There  was  no  eTideuce  of  any 
default  on  the  part  of  the  defendants  tbem- 
selres,  either  as  to  the  supply  of  sufDclent  ma- 
terials, or  In  tbe  selection  of  Phear  to  be  their 
foreman  or  manager ;  and  tbe  neglect  of  Phear 
Imposes  no  responsibility  upon  them.  The  rule 
In  this  case,  therefore,  will  be  absolute  to  ester 
a  nonsnlt."  To  the  same  effect  Is  tbe  reasoning 
of  Willes,  J. :  "Here  the  notice  was  given,  not 
to  tbe  masters,  but  to  tbe  foreman.  If  Fbear 
had  been  a  partner  with  tbe  defendants,  notice 
to  blm  would  have  rendered  them  liable ;  for 
the  case  would  not  then  have  fallen  wltbln  the 
rule  Illustrated  by  Priestley  ▼.  Fowler  (1837) 
8  Mees.  k  W.  1,  Hurph.  A  H.  306,  1  Jur.  fiS7, 
and  that  dass  of  cases.  But  here  we  are  deal- 
ing with  a  case  where  the  person  whose  negli- 
gence caused  tbe  injury  is  a  servant  of  the  per- 
sons sought  to  be  charged.  It  Is  true,  he  filled 
a  anperlor  portion;  but  cttll  he  was  a  serv- 
ant ;  and  I  am  unable  to  draw  any  distinction 
In  this  respect  between  one  description  of  serv- 
ant and  another,  so  long  as  the  relation  of  mas- 
ter and  servant  exists,  and  the  party  Injured 
and  the  person  whose  negligence  caused  the  in- 
Jory  are  employed  under  one  common  master. 
If  this  had  been  the  case  of  a  person  who  might 
be  said  to  have  authority  to  act  for  tbe  master 
as  a  kind  of  universal  agent,  I  should  have  been 
prepared  to  consider  the  suggestions  thrown  oot 
by  my  brother  Byles  lo  his  Judgment  In  Clarke 
V.  Holmes  (1862)  7  Hurlst  &  N.  937,  948,  31 
li.  J.  Kxch.  N.  S.  850,  8  Jur.  N.  S.  992,  10  Week. 
Rep.  405,  and  see  whether  be  could  come  with- 
in tbe  deoomluation  of  servant  at  all.  But,  be- 
fore I  could  bring  myself  to  say  that  sucb  an 
agent  did  not  come  within  tbe  rule,  I  should 
take  time  to  look  Into  the  subject,  and  especial- 
ly to  consider  the  position  of  tbat  most  author- 
Itattve  of  all  agents,  the  master  of  a  ship.  I 
should  like  to  consider  wbether.  If  tbe  mnstpr 
of  s  ship,  without  tbe  knowledge  of  bis  owners, 
were  to  start  from  au  intermediate  port  with 
tbe  vessel  in  a  damaged  and  unseaworHiy  con- 
dition, and  she  was  In  consequence  driven  on 
shore  or  upon  a  rock,  and  some  of  tbe  crew 
thereby  sustained  personal  Injury,  it  would  be 
Jnst  or  reasonable  to  hold  the  owners  to  be  lia- 
ble to  tbe  sailors,  as  they  would  oudonbtedly  be 
to  third  persons.  But  It  Is  unnet-essary  to  dis- 
cuss that  here;  for  It  Is  plain  that  Phear  was 
as  much  a  servant  of  the  defendants  as  was 
any  one  of  the  laborers  employed  under  bis  di- 
rection and  control."  In  a  stroi^  dissenting 
opirlou,  Byles,  J.,  whose  oplnlou  In  Clarke  t. 
Holmes  has  Just  been  noticed,  thus  dlscunsod 
the  position  of  the  foreman :  "As  I  under- 
stood the  evidence,  he  was  not  merely  the  fore- 
man or  manager  pro  fiae  vice,  but  had  been  the 
general  manager  of  tbe  defendants'  work  for 
many  yenis.— about  twenty-four  or  ■  twenty-five 
years.  He  hnd  the  entire  management  of  tbe 
men  employed  under  him.  engaging  them  and 
dfsmlxsing  them  as  be  thought  lit ;  Mahoney  be- 
ing oiiiployed  under  him  ns  foreman  of  the  ncnf- 
fiilders.  It  Is  s.ild  tbnt  Phear  stood  In  'he  rela- 
tion of  fellow  servant  to  tlie  plnlntig.  I  nm 
bound  to  nay  that  I  think  otherwise.  He  was 
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acting  master.  At  all  events  there  was  evi- 
dence  for  tbe  Jury  that  such  was  his  position. 
Take  the  case  of  a  large  builder,  who  is  never 
seen  near  his  works,  but  who  Intmsta  the  sa- 
tire conduct  of  his  business  to  a  foreman  or  man- 
ner, who  Is  eyes,  ears,  tongue,  brains,  and 
overything  to  htm.  Is  not  the  master  liable  for 
acts  of  n^llgence  of  his  employee, — for  I  will 
not  use  tbe  term  'servant'  which,  like  that  of 
'foreman,'  Is  susceptible  of  many  meanings, — 
whilst  acting  thns  for  hlml  If  these  defend- 
ants had  been  a  corporation  aggregate  they  must 
have  employed  somebody  to  represent  them. 
Take  the  case  of  a  railway  company  employing 
a  general  traffic  manager,  and  through  bis  neg- 
ligence an  aeeld«it  haniens  to  a  servant  of  the- 
company, — Is  It  to  be  said  that  the  party  In- 
jured is  without  remedy  because  the  corporation 
Is  Incapable  of  personal  misconduct?  If  the- 
rule  here  relied  on  be  foundsolnconvenlent  tbat 
It  cannot  he  applied  to  a  caaa  Ilka  that,  ought  It 
to  be  applied  here?  That  depends  vary  maeb^ 
u^n  tbe  position  of  Phear.  If  he  had  been  a. 
servant,  though  a  superior  one,  I  should  have 
entertained  some  doubt.  But  1  do  not  think  he- 
stood  In  tbe  position  of  a  servant  at  all.  He- 
stood  rather  In  tbe  position  of  a  general  agent 
for  tbe  defendants.  It  Is  true  he  was  calleA 
the  foreman,  but  that  is  a  word  tbe  meaning  of 
which  Is  extremely  various.  Tbe  case  of  Wig- 
more  V.  Jay  (1850)  5  Uxch.  354,  19  L.  J.  Exch. 
N.  S.  296,  14  Jur.  837.  Is  distinguishable  Id 
this,  that  thera  It  does  not  appear  that  the  per- 
son whose  negllgiince  caused  ths  accident  wa* 
anything  more  than  foreman  for  the  particular- 
work.  For  these  reasons,  I  think  notice  to  Phear 
and  negligent  misconduct  of  Phear  would  be  no- 
tice to  the  defendants  and  Diligence  or  mlscoo- 
doet  of  the  defends  ots.  Personal  knowledge  l» 
not  indispensable ;  for  It  has  been  held  that 
notice  to  one  of  two  partners  is  notice  to  both. 
So  here,  I  cannot  help  thinking  that  notice  to- 
Phear  was  notice  to  the  defendants."  The- 
eharges  of  Cockbum,  Ch.  J.,  in  Feltbam  r.  Fug- 
land  (ise.'i)  4  Fost.  k  F.  460,  and  in  Webb  v. 
Kennle  (1N6&)  4  Post.  &  F.  608.  may  perhaps 
also  t>e  taken  to  Indicate  tbat  this  eminent  Judge 
had  accepted  tbe  doctrine  tbat.  under  certain 
drcumstsocei,  a  manisliig  anpioyee  might  be  a. 
vir«-princlpal. 

I     In  Murphy  r  Smith  (186B)  19  C.  B.  N.  8. 

I  361.  12  L.  T.  N.  S.  605,  the  court  set  sslde  a 
verdict  for  the  plaintiff  solely  on  the  ground- 
that  there  was  no  evidence  to  show  that  ibe- 
negllgent  workman  was,  as  contended,  a  cvn^ral 
manager  of  a  ludfer  factory  pro  l-'^  f'f<»-. 
But  It  must  be  admitted  tbat  tbe  case  Is  d<>- 
prlved  of  a  part  of  Its  slgnin'^nce  by  tbe  fact 
tbat  the  injured  servant  was  an  Inexperienced 
boy,  and  this  may  have  been  considered  n  dif- 
ferentiating factor,  so  far  as  regards  the  re- 
marks of  tbe  Judges  conceding  tbat  tbe  master- 
might  have  been  held  liable  under  a  different 
state  of  the  evidence. 

In  Scotland  also  the  courts  adopted  still  more- 
nnequivocally  tbe  same  view. 

In  one  case  It  was  held  that  a  master  does- 
not  discharge  the  duty  of  keeping  dangerous 
roac-hlnery  fenced  by  the  appointment  of  an 
overseer.  Darby  v.  Duncan  (1861)  23  Dnnlop, 
S29. 

In  another  a  complaint  alleging  that  a  defect 
In  a  scaffolding  had  been  pointed  out  to  Iho- 
mannger  was  held  not  demurrable.  Lynch 
Hoggart  (1857)  19  Dunlop,  309. 

In  another  It  was  ruled  that  a  complaint  al- 
leging that  the  Injury  was  due  to  the  negllgence- 
'  of  one  of  the  defendant's  foremen  In  giving  an 
I  order  to  lift  an  excessive  weight  Is  not  demur- 
I  rable,  as  the  liability  depends  on^the  particular- 
charge  which  the  fOGT^^^'i^t^O^e^ 
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H'Unian  T.  M'MlIlan  (1891)  23  Be.  Sess.  Cas. 
8d  Series,  1082. 

In  McAalej  t.  Brownlle  (18^)  22  Be.  Sesa. 
Caa.  2d  SarlM,  U7B,  It  waa  beld  tbat  a  coatrae- 
tor'a  foreman  auperlnteDdlng  tbe  erection  ot  a 
butlclliix  waa  a  vke-prlndpal  of  tbe  master  In 
regard  to  providing  tbe  laboi-era  wltb  a  aate 
•caffold.  Tbis  duty  was  assumed  by  tbe  court 
(■ea  eapedally  tbe  opinion  of  Ld.  Deaa),  to  be 
nonassignable.  No  allusion  waa  made  to  tbe 
American  doctrine  based  on  tbe  tbeory  tbat  the 
building  of  a  scaffold  la  In  some  cases  a  mere 
detail  of  tbe  work. 

Bo  far  aa  tbese  decisions  embodr  the  theory 
that  a  master  can  be  liable  for  tbe  negligent 
acts  of  any  official,  however  high,  whlcb  be  com- 
mita  In  tbe  course  of  his  superintendence  of  a 
going  concern,  they  are  no  longer  law  in  any 
Jurisdiction  where  tbe  authority  of  the  House 
of  Lords  1b  paramount. 

Curiously  enough,  bowever,  the  doctrine  of  an 
alter  ego  does  not  seem  to  be  quite  extinct  In  at 
least  one  of  the  British  colonies.  Thus,  there 
has  been  held  to  be  a  liability  for  tbe  negli- 
gence of  the  manager  of  a  mine,  conducting  tbe 
business  In  a  manner  aa  complete  as  an  Individ- 
oal  owner  would  or  conld  have  done  on  the 
qpot.  band  of  Hope  Consols  v.  Hackay  (1871) 
2  Victoria  Rep.  (L.)  138  (ladder  insecurely 
fastened — Wilson  v.  Merry  was  cited  by  coun- 
sel, but  not  commented  on  by  court). 

In  Sanderson  t.  Smith  (1882)  8  New  So. 
Waiea  L.  U.  31  It  was  sugi;ested,  but  not  di- 
rectly decided,  that  a  general  manager  was  a 
rice-prlnclpal.  Tbe  actual  point  ruled  was  that 
a  mate  of  a  ship  was  not  a  repiesentatlTS  of  the 
shipowner. 

The  same  view  Is  taken  In  Quebec.  Hall  r. 
Canadian  Co.  (Quebec,  1879)  2  Legal  N.  245 
(foreman  ordered  use  of  drill  which  caused  the 
accident).  Here  the  case  was  considered  aa 
one  of  personal  Interference  by  the  master,  so 
fttr  aa  sncb  Interference  was  possible  la  the  case 
of  a  company.  Dnt  in  this  province  the  doc- 
trine of  common  employment,  as  a  whole,  is  re- 
jected (see  Canadian  P.  B.  Co.  v.  Robinson 
(1887)  14  Can.  B.  C.  105)  ;  so  that  sneh  a  de- 
cision Is  of  no  Importance  to  comoum  lawyers. 

2.  Amertom  oues. 

It  baa  be«i  deemed  advisable  to  comment  at 
some  length  upon  the  decisions  embodying  a 
doctrine  thus  Anally  repudiated  in  tbe  mother 
country,  not  merely  because  tbey  are  Interesting 
to  tbe  student  of  historical  Jurlspmdenee,  as  in- 
dicating tbe  tendencies  of  opinion  among  a  con- 
siderable number  of  very  distlngnlshed  Judges, 
but  because  tbe  doctrine  which  tbey  recognize 
is  tbat  which  has  finally  prevailed  In  nearly 
every  court  ot  the  United  States.  The  cases 
contra  are  noted  under  the  next  subdivision. 

Possibly  the  earliest  American  case  In  which 
there  Is  a  suggestion  of  tbe  principle  that  a 
master  la  liable  for  tbe  acta  of  a  general  agent 
Is  to  be  found  in  Uonner  v.  Illinois  C.  R.  Co. 
(1854)  1$  111.  650,  where  the  court  leaned  to 
the  opinion  that  there  might  be  "cases  of  care- 
lessness or  misconduct  on  the  part  of  those  to 
whom  •  corporation  may  intrust  the  manage- 
ment of  lis  concerns,  producing  injury  to  tbe 
employees  of  the  company  for  which  it  would  be 
liable,"  but  said  that  the  declaration  of  the 
plaintiff  did  not  raise  this  point. 

In  1869,  the  doctrine  was  fully  recognized 
ss  to  tbe  superintendent  of  a  railway,  in  Wash- 
bum  V.  Nashville  A  C.  R.  Co.  8  Head,  638,  75 
Am.  Dec.  784.  Tbe  significance  of  this  deci- 
sion Is,  however,  diminished  by  the  fact  that  It 
was  rendered  in  a  state  in  which  the  superior- 
Mrrant  doctrine  is  applied  (III.  supra).  Bven 
seven  years  later  it  would  appear  from  the  re- 
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port  of  a  Fennsylvania  decision  that  tbe  mas- 
ter's liability  under  such  circumstances  was  not 
then  established  In  tbat  state,  in  Caldwell  t. 
Brown  (1860)  58  Fa.  4fi3,  where  the  trial 
court,  at  the  request  of  tbe  plaintiff.  Instructed^ 
ibe  Jury  that  the  acts  and  knowledge  of  the- 
manager  of  a  roiling  mill  were  tbe  acta  and 
knowledge  ot  tbe  proprietor  himself.  Tbe  su- 
preme court  said  that  this  charge  was  perhaps, 
not  warranted  by  (Albro  t.  Agawam  Canal  Co. 
(18S0)  6  Cuah.  75)  tbe  authorities,  but  tbat.  If 
It  was,  it  waa  not  an  error  of  which  tbe  plalntilT 
could  complain.  After  1870,  tbe  cases  illustrat- 
ing the  doctrine  become  quite  numeroui  In  the- 
reports. 

How  widely  that  doctrine  prevails  Is  appar- 
ent from  the  decisions  cited  below,  though  it 
must  be  remembered  that  many  of  them.  Inas- 
much aa  they  emanate  from  courts  which, 
have  accorded  more  or  leas  recognition  to  tbe 
Huperfor-servant  doctrine,  cannot  with  entire- 
certainty  bo  cited  aa  being  authorities  for  the- 
purtlcutar  rule  with  which  we  are  now  con- 
cerned, viz.,  tbat  the  case  of  a  general  managing 
ageut  constltutea  an  exception  to  tbe  principle- 
that  the  exercise  of  a  power  of  control  does  not 
make  the  coutrolllng  employee  the  alter  ego 
of  the  master.  That  principle  has  been  thus, 
formally  stated  In  a  leading  New  Vork  caae. 
Where  the  "principal  withdraws  from  the  man- 
agement of  tbe  business,  or  tbe  business  Is  ot 
such  a  nature  that  It  Is  necessarily  committed, 
to  agenta.  as  In  tbe  case  of  corporations,  tbe- 
principal  la  liable  for  tbe  neglects  and  omlasiona 
of  duty  of  tbe  one  charged  with  tbe  selection  of 
tbe  other  servants  In  employing  and  selectinir. 
such  servants  and  In  the  general  conduct  of  the- 
business  committed  to  his  care."  Ualone 
Hathaway  (1876)  64  N.  Y.  6.  21  Am.  Rep.  B73, 
Following  Uurphy  v.  Smith  (1S66)  10  C.  B.  N. 
S.  861.  12  L.  T.  N.  S.  605. 

Most  of  tbe  decisions  llluatratlng  thla  role  re> 
late  to  agents  bearing  designations  indicative, 
of  poBltlona  whlcb  suggest  tbe  conduct  of  a  per- 
manent bualness  and  a  tenure  of  office  extend- 
ing over  an  lodeflnlte  period. 

Thus,  a  railway  company  must  answer  for- 
the  ncg]Igen<,*e  of  its  general  manager  or  su- 
perintendent. Baltimore  &  O.  R.  Co.  v.  Baugh. 
(1893)  149  n.  8.  368,  87  L.  ed.  772,  13  Sop. 
Ct.  Rep.  914  (arffuendo)  ;  Krasler  T.  Pennsyl- 
vania R.  Co.  (1860)  38  Pa.  104,  80  Am.  Dec. 
467  (error  to  reject  evidence  tbat  he  knew  of' 
incompetency  of  delinquent)  ;  Patterson  v.  Pitta- 
burg  *  C.  R.  Co.  (1874)  T6  Pa.  889,  18  Am. 
Rep.  412  (defective  construction  of  sldlng> 
known)  ;  Huntingdon  &  B.  T.  Road  &  Coal  Co. 
V.  Decker  (1877)  84  Pa.  410  (unOt  servant  em- 
ployed) :  Hoover  v.  Carbon  Otuntj  Electric  R. 
Co.  (1809)  191  Pa.  146,  43  Atl.  74  (aabumed-^ 
but  proximate  cause  of  the  Injury  waa  tbe  act 
of  a  fellow  servant)  ;  Lanky  v.  Canadian  P.  R. 
Co.  (1891)  83  Me.  461,  22  Atl.  307  (despatch 
of  trains)  ;  Wonder  v.  Baltimore  k  O.  R.  Co. 
(18T0)  32  Ud  411.  3  Am.  Itep.  143  (conceded 
ajt7setido;  but  see  IV.  d,  2,  infra)  ;  Cumberland 
A:  P.  R.  Co.  V.  State  uae  of  .Moran  (1875)  44 
Md.  2S3  (as  regards  tbe  purchase  of  defective- 
machinery.  See  IV.  d.  2,  infra)  ;  Harpison  v. 
Detroit,  L.  &  N.  R.  Co.  (1890)  79  Mich.  409. 
7  L.  R.  A.  623,  44  N.  W.  1034  [arguendo)  . 
Kmgg  V.  Atlanta  &  W.  P.  R.  Co.  (1880)  77 
Ga.  202  (defective  track  caused  derailment)  ; 
Bateman  v.  Peninsular  R.  Co.  (1S9S)  20  Wash. 
133,  S4  Pac.  096  (not  taking  steps  to  stop  trains 
upon  Icaniing  that  a  forest  fli-e  la  raging  along 
the  road)  ;  Washburn  v.  Nashville  ft  C.  R.  Co. 
(lt>5U)  S  Head,  038,  75  Am.  Dec.  784  (collision 
caused  by  failure  to  give  proper  running  or- 
ders) ;  Haynes  t.  East  Tennessee  &  O.  R.  Co. 
(1866)  S  Ctoldw.  222  (train  started  at  an  an- 
usual  hour) ;  Galveston,  Q. 
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Snltli  (1890)  76  Tex.  18  8.  W.  562  (fall- 
are  to  tin  sncli  htfornutloD  and  ordeni  to  tb« 
company'!  aerTaiits  In  cbai-ge  of  ItatralnsaswUl 
enable  them  toaTolduollUloa  Is  the  neglect  of  the 
compaar)  ;  Pltt«bni-gb,  0.  &  St.  L.  B.  Co.  v.  Hea- 
deraon  (1882)  37  Ohio  St.  662  (negligent  ordera 
with  respect  to  the  management  of  a  train)  ; 
Cleveland,  C.  *  C.  R.  Co.  v.  Keary  (1854)  8 
Ohio  St.  201  (negligent  operation  ot  trains)  ; 
Reddon  v.  Union  P.  R.  Co.  (1887)  5  Utah,  344, 15 
Pac  262  (workmen  ordered  to  help  In  clearing 
gaogwaj  of  the  mine,  in  wblcb  superintendent 
iMd  temporarily  ceaaed  to  put  up  timbering,  al- 
tbough  he  knew  that  pieces  of  coal  were  con- 
stantly  falling)  ;  Uyatt  t.  Uannlbal  ft  St.  J.  R. 
Co.  (1885)  11)  Mo.  App.  2D4  (breach  of  agree- 
meot  to  provide  means  to  keep  men  warm  while 
they  were  sboveling  snow  at  night  In  very  cold 
weather — plaintiff  was  frost-bitten). 

In  one  case  It  was  not  decided,  but  said  to 
be  at  least  open  to  question,  whether  the  su- 
perintendent of  a  Bbort-branch  line  leading  to 
ci-al  mines  was  a  fellow  servant  of  the  con- 
ductor of  a  train  In  giving  an  order  (Moulea 
V.  Uelawara  A.  U.  Canal  Co.  (1891)  141  l>a.  632, 
21  Atl.  733)  ;  but  It  la  difficult  to  see  why  the 
smallneea  of  a  coDcero  should  have  any  qualify- 
ing elTect.  The  only  proper  question  is  whether 
the  superior  servant  Is  ^  a  real  sense  the  mas- 
ter's substitute  In  tbe  management  of  the  con* 
cem. 

The  same  doctrine  holds  good  where  the  neg* 
llgence  In  that  of  the  general  manager  or  su- 
perintendent of  other  concerns, — as  of  a  steel- 
mill  (Durry  v.  Oliver  Bros.  (1S90)  131  Pa.  203, 
18  Atl.  872  (ai^wendo))  ;  of  a  saw-mill  <SuI. 
phnr  Lumber  Co.  t.  Kelley  (1896;  Tex.  Civ. 
App.)  30  S.  W.  686  (negligent  order  to  start aaw 
when  there  were  Indlcatlous  of  theexistence  ot  a 
defect)  ;  Shumway  v.  Walworth  £  N.  Mfg.  Co. 
(18b4)  08  Mich.  411,  67  N.  W.  251)  ;  of  a  mann- 
tactorlng  establishment  (Grlffln  v.  Olen  Mfjg. 
Co.  (1802)  67  N.  H.  287,  30  Atl.  344  (orders)  ; 
State  use  of  Hamelln  v.  Malster  (1S81)  57  Md. 
287,  arguendo  (at  all  events  so  far  as  regards 
bis  function  of  employing  serranta  and  procur- 
ing the  inatrumentalltles  necessary  for  the 
service.  See  IV.  d.  2,  infra)  ;  Corcoran  v.  Hol- 
brook  (1875)  59  N.  Y.  517,  17  Am.  Hep.  369 
(elevator  sufTercd  to  get  Into  bad  repair — owner 
was  nonresident)  and  gave  no  personal  atten- 
tion to  the  business ;  but  see  VI.  f,  2,  b,  infra)  ; 
Northwestern  Fuel  Co.  v.  Danielson  (1S93)  Q 
C.  C.  A.  636,  12  U.  S.  App.  C»8,  67  Fed.  Rep. 
915  (gave  orders  Inci-eaglng  danger  for  workmen 
not  dlrecily  affected  by  them  and  failed  to  warn 
then)  ;  Kewanee  Boiler  Co.  t.  Erlckson  (1S98) 
78  III.  App.  85  (steam  allowed  to  enter  boiler 
which  plaintiff  was  repairing)  ;  Hess  v.  Ada- 
mant Mfg.  Co.  (ieu6)  66  Minn.  70,  68  N.  W. 
774  (assumed  In  the  opinion)  :  Mattlse  v.  Con- 
ntmers'  U-e  Mfg:  Co.  (1804)  46  La.  Aun.  1335. 
16  So.  400  (here  the  negligent  employee  had 
'succeeded"  the  superintendent  In  his  function — 
the  negligence  alleged  was  falling  to  keep  a  bolt- 
er In  repair)  :  Dowling  v.  Allen  (18R1)  74  Mo. 
13.  41  Am.  Rep.  298 ;  (orders)  ;  Cole  Bros.  v. 
Wood  (1894)  11  Ind.  App.  37,  36  N.  £.  1074 
(orders)  ;  Foster  t.  Pusey  (18S8)  8  Honst. 
(Del.)  163,  14  Atl.  546  (defective  machinery)  ; 
Strange  v.  McConnlck  (1849)  1  Phlla.  156; 
Crlnpin  v.  Babbitt  (1680)  81  N.  Y.  616,  37  Am. 
Rep.  521  (but  case  went  off  on  tbe  point  that 
tbe  negligent  act  was  nonofSclal.  See  V.  infra. 
Owner  was  uMiresldent  here) ;  Gormly  t. 
Vulcan  Iron  Works  (1876)  61  Mo.  492  (fire  or- 
dered to  be  applied  to  a  furnace  In  Ironworks, 
so  as  to  produce  an  explosion)  ;  Martin  v. 
Cook  (1891)  37  N.  Y.  S.  U.  788,  14  N.  Y.  Supp. 
aSO  (seems  to  assume  tbat  the  foreman  waa  a 
rlve-prlnclpai ;  bat  the  negligence  was  a  breach 
of  a  nondelei^e  du^  in  not  discarding  «  de- 
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fectlve  appliance)  )  ;  of  a  hog-alanghterlng  estab- 
lishment (Mitchell  V.  Boblnson  (1S81)  80  Ind. 
281,  41  Am.  Rep.  812  (defective  boiler)  ;  of  ■ 
lumber  company  (Newbury  v.  Getctael  &  U. 
Lumber  &  Mfg.  Co.  (1896)  100  Iowa,  441.  68 
N.  W.  743  (conceded)  ;  Donghty  v.  Penobscot 
Log  Driving  Co.  (1884)  76  Me.  143  (art/uendo)  ; 
KlochioskI  T,  Shores  Lumber  Co.  (1836)  93 
Wis.  417,  87  N.  W.  984:  (but  act  here  wu 
nonoOelal.  See  TL  infra) ;  Lund  Heney 
Lumber  Co.  (1890)  41  Fed.  Rep.  202  (defective 
rope  and  tackle  furnished ;  proprietors  were  a 
foreign  corporation)  ;  of  a  brick -company  (Chi- 
cago Anderacm  Pressed  Brick  Co.  8<rtikowlak 
ri894)  148  III.  578,  36  N.  E.  672.  AOrming 
(1892)  45  III.  App.  317  (assurance  tbat  over- 
hanging bank  was  not  dangerous — the  question 
of  coservlce  waa  not  raised  In  the  court  of  ap- 
iwals  at  the  place  cited,  bat  wu  dlacnssed  on 
former  bearing  (1889)  84  lU.  App.  812)  )  :  of  ■, 
quarry  (Iloosler  Stone  Co.  t.  McCain  (1882)  133 
Ind.  231,  31  N.  E.  956  (cars  being  Insufficiently 
blocked  on  an  Incline  were  started  by  Impact  of 
another  car,  and  injured  a  servant  who  was  load- 
ing one  of  them)  ;  Donnelly  v.  Booth  Bros,  ft  H. 
I.  Granite  Co.  (1887)  90  Me.  110,  37  Atl.  874 
(defective  hoisting  gear  broke  under  a  load)  : 
Richmond  Granite  Co.  v.  Bailey  (1896)  92  Va. 
554,  24  S.  E.  232  (superintendent  diaregarded 
a  rule  made  by  himself  as  to  giving  a  waraing 
signal  before  the  cable  which  drew  the  cars  ap 
an  Incline  was  drawn  taut)  :  Reed  v.  Stock- 
meyer  (1896)  20  C.  C.  A.  381,  34  U.  S.  App. 
727,  74  Fed.  Rep.  186  (ordera  as  regards  the 
kind  of  work  to  do)  ;  Lantry  v.  Silverman 
(1892)  1  Colo.  App.  404,  29  Pac.  180  (slab 
thrown  down  towards  place  where  foreman  has 
sent  plalnlllC  to  remove  some  tools  without  prop- 
er precautions  being  taken  to  see  that  be  had 
reached  a  place  of  safety)  ;  Cullen  v.  Norton 
(1889)  62  Hun,  9,  4  N.  X.  Sapp.  221  (employee 
ordered  Into  place  ot  danger.  R^fveraed  In 
(1891)  120  N.  T.  1,  26  N.  B.  906,  on  the  ground 
that  the  danger  was  solely  the  result  of  tbe  man- 
ner in  which  the  foreman  performed  or  directed 
tbe  work)  )  ;  of  an  Ice  company  (Gerrisb  v.  New 
Haven  Ice  Co.  (1803)  63  Conn.  9,  27  Atl.  286 
(omission  to  notify  engineer  that  servant  was 
In  a  position  where  he  would  be  endangered  by 
the  starting  of  machinery,  and  breach  of  a  mie 
requiring  the  posting  of  an  employee  to  see  tbat 
the  machinery  Is  not  started  without  a  signal)  ; 
Crystal  Ice  Co.  v.  Sherlock  (1893)  87  Neb.  19, 
55  N.  W.  294  (piece  of  Ice  sent  down  a  chute)  ; 
of  a  mine  (Pantzar  v.  Tilly  Foster  Iron  MIn. 
Co.  (1886)  99  N.  Y.  868,  2  N.  E.  24  (knew  that 
a  cliff  was  In  danger  of  falling,  and  failed  to 
safeguard  plaintlft.  Here,  however,  tbe  court 
relies  ratber  on  the  nondelegable  character  ol 
tbe  duty  violated  than  on  the  general  agency 
of  the  superintendent)  ;  What  Cheer  Coal  Co. 
V.  Johnson  (1803)  6  C.  C.  A.  148,  12  U.  S.  App. 
400,  56  FeA,  Rep.  810  (assumed)  ;  Northern  P. 
Coal  Co.  V.  Richmond  (1898)  7  C.  C.  A.  486,  15 
V.  S.  App.  262,  B8  Fed.  Rep.  766  (negligence  al- 
leged was  ordering  boy  to  do  dangerous  work 
outside  scope  of  employment)  ;  Mayhew  v.  Sul- 
livan MIn.  Co.  (1884)  76  Me.  100 ;  (cut  a  hole 
lu  a  platform  ereating  secret  pitfall) ;  Qulncy 
MIn.  Co.  V.  Kitts  (1879)  42  Ulch.  84,  8  N.  W. 
240  (arpuetido)  ;  Deserant  V.  Cerrlllos  Coal  B. 
Co.  (1898)  9  N.  H.  495,  65  Pac.  290  (seems  to 
be  assumed  In  opinion,  though  case  did  not  re- 
quire a  decision  on  this  point). 

Other  supervising  ofilclala  In  mines,  who  have 
been  held  to  be  vice-principals,  have  been  de- 
scribed as  follows : 

A  foreman  on  the  entire  work  at  a  mine  with 
power  to  employ  and  discharge  hands.  Mc- 
Lean V.  Bine  Point  GimTd  Uln.  Co.  (1876)  51 
Cal.  266  (platDtlff  not  Dotlfled  t^t  a  blut_irM 
about  to  be  flred). 
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A  nlalng  eaptaln  who  hai  the  «DtIrs  manage- 
>BMnt  of  the  mine,  without  Interference  b7  the 
■owutf,  a  tionreiMuit.  Byan  t.  Bagalor  <1S88) 
-00  Uith.  178.  18  N.  W.  72,  4B  Am.  Rep.  85  (de- 
fendant argued  that,  ai  the  captain  had  been 
-appointed  bf  the  owner'a  agent,  he  waa  "a  mere 
foreman,  or  department  leader,  or  eub-cblef ;" 
but  It  waa  pointed  oat  that  the  agent,  not  bo- 
Ing  an  expert  hlmeelf,  took  no  part  In  the  man- 
Agement,  and  that  the  essential  qaestlon  was, 
"What,  as  matter  of  fact,  was  his  position?  not 
■bj  what  directness  or  clrcnltr  he  got  It"). 

The  foraaan  of  a  gang  of  men,  to  wham  a 
-ateredore  delegates  the  entire  management  of 
the  wort  of  nnloading  a  Tessel,  with  "full  dl»- 
-cretlon  to  control  and  auperrise  It,"  Is  a  vlce- 
princlpal  as  to  bis  subordinates.  Brown  t. 
Sennett  <1688)  68  Cal.  220.  68  Am.  Bep.  8,  9 
Pae.  74  (tallure  to  signal  for  stoppage  of  en- 
gine when  an  overioaded  bucket  of  coal  was 
swinging  dangerously) .  This  ruling  was  crit- 
icised In  CongmTe  t.  Soutbern  P.  B.  Co.  (1691) 
'•8S  Cal.  860,  26  Pae.  179,  aa  being  hard  to  recon- 
cile with  some  other  rulings,  particularly  Col- 
lier T.  Stetnbart  (1875)  SI  Cal.  110  (complaint 
alleging  the  negligent  employment  of  an  eo> 
glneer  by  the  superintendent  of  a  mine  held  de- 
murrable). It  waa  also  auggeated  that  Beeson 
T.  Green  Mountain  Gold  Uin.  Co.  (1880)  07 
■Cat  20,  went  no  further  than  to  hold  that  the 
-duty  of  prvTldliv  suitable  appliances  was  non- 
aaslgnable.  The  decision  may  doubtless  stand 
-on  this  footing,  but  that  It  waa  not  founded  on 
any  such  theory  Is  apparent  from  the  report. 

A  recent  decision  of  this  court  seems  to  Indl- 
■cat*  that,  wbaterv  doubt  It  may  at  ono  time 
have  entertained  as  to  the  rlce-prlnelpalshlp  of 
general  agents  Is  now  abandoned,  as  the  master 
has  been  held  liable  for  the  negligence  of  an 
engineer  In  charge  of  a  refrigerating  machine 
under  the  direction  of  the  superintendent  and 
general  manager  of  a  corporation  when  he  la 
preaent,  and  la  aole  charge  during  bis  abaence. 
Hyan  t.  Los  Angeles  Ice  &  Cold  Storage  Co. 
(1896)  112  Cal.  244,  82  L.  B.  A.  624,  44  Pac. 
-471  (allowing  Inexperienced  men  to  do  work  for 
which  they  were  nnHtted). 

See,  further,  the  summary  of  California  de- 
cisions In  VII.  infra.  As  to  the  position  of  cap- 
tains of  ships,  see  V.  d,  infra. 

Upon  purely  logical  grounds  the  same  rule 
Is,  It  would  seem,  equally  applicable  to  em- 
ployees superintending  a  specific  piece  of  work, 
whose  eoatrollln£  functions  hars  relation  only 
to  tluat  work,  and  will  cease  when  It  Is  fin- 
ished. The  situation  in  such  cases,  so  far  as 
the  completeness  of  the  transfer  of  the  master's 
powera  and  obllgattona  Is  concerned,  may  well 
he,  and  oftmi  la,  the  same  as  la  the  case  of  the 
general  managing  agent*  of  a  continuing  busi- 
ness. A  few  decisions  faSTe  recognized  this 
Identity,  and  Imposed  ]labiiity,.upon  employera 
lor  the  n<«ligence  of  agents  in  charge  of  Im- 
portant works  of  constmetlon. 

Becovery  has  been  allowed  for  the  negligence 
■of  the  following  employees : 

One  having  full  control  of  the  erection  of 
«  building.  Slater  t.  Chapman  (1887)  67 
Hlch.  S23,  85  N.  W.  106  (foreman  removed 
cleat  which  kept  a  temporary  staircase  In  por- 
tion, and  subsequently  ordered  plaintiff  to  as- 
•cend  It). 

A  person  In  full  control  of  the  constmetlon 
of  a  tunnel.  Anderson  t.  Bennett  (1888)  16 
Or.  515,  19  Pac.  765  (workman  set  to  drilling 
koles  without  any  steps  being  taken  to  ascer- 
tain whether  there  were  any  unexploded  blasts). 

An  employee  In  full  charge  of  the  construc- 
tion of  a  bridge.  Brothers  T.  Carttar  (1878) 
S2  Mo.  87S,  14  Am.  Bep.  424  (falae  woric  gare 
way). 

As  employee  In  full  charge  (rf  the  eonstroe- 
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tlon  of  a  building.  Whalen  v.  Centenary 
Church  (1876)  62  Mo.  826  (defective  seaffold). 

A  general  foreman  of  constroeUon  woA  in 
full  charge  of  work  with  power  to  hire  and  dls- 
chai^.  E^an  v.  Tucker  (1879)  18  Hun,  847 
(plaintiff  injured  while  executing  order  to  ex- 
cavate under  a  pier  the  lower  part  of  which, 
below  the  beam  on  which  the  upper  section 
rested,  was  left  without  any  support  except 
that  given  by  the  force  of  cohesion),  possibly 
a  case  merely  of  a  breach  of  nondelegable  duty. 

A  superintendent  In  entire  control  of  the 
work  of  constmcthig  a  bridge.  Tort  T.  Vhlp- 
pie  (1877)  11  Hun,  686  (seaffold  collapsed  la 
consequence  ot  the  aupertntendent's  directing 
the  removal  of  the  atay-laths)  ;  bnt  perhaps  the 
remark  made  as  to  the  last  case  applies  to  this 
one  also. 

See  also  Gallagher  r.  Piper  (1864)  16  C.  B. 
N.  S.  669,  S3  L.  J.  C.  P.  N.  S.  829,  discussed 
under  the  preceding  subdivision. 

With  the  above  decisions  should  be  compared 
cboso  dted  In  V.  infra,  in  regard  to  depart- 
mental managers;  especially  those  relating  to 
the  masters  of  ships,  who,  according  to  circum- 
stances, may  sometimes  be  gaeral,  and  some- 
times departmental,  managers. 

The  value  of  the  two  Missouri  decisions  re- 
ferred to  above  Is,  so  far  aa  other  Jurisdictions 
are  concerned,  somewhat  diminished  by  the  fact 
tliat  this  court  has  become  an  uncompromising 
adherent  of  the  superior-servant  doctrine  (IIL 
evpra).  But  they  seem  to  date  from  the  eai> 
Her  period  during  which  that  doctrine  was  not 
accepted.    Bee  Siimmwv*  TIL  infra. 

A  mling  of  the  supmae  court  of  New  York, 
that  the  superintendent  of  repairs  to  a  «hlp 
was  a  vlce-prlaelpal  (Hassey  v.  Coger  (1886) 
39  Hun,  639),  waa  reversed  by  the  court  of  ap- 
peals on  the  ground  that  he  was  merely  a  spe- 
cial agent  In  regard  to  some  of  his  dotlen 
(1689)  112  S.  T.  614,  8  L.  B.  A.  666,  20  N.  H. 
656. 

Whether  a  foreman  in  charge  of  the  construc- 
tion of  a  bridge  Is  a  vice-principal  was  left  un- 
decided in  Boss  V.  Walker  (1890)  139  Pa.  42, 
21  Ati.  137,  159,  the  court  denying  recovery 
ou  the  special  ground  that  the  mere  selection 
of  materials  ti-om  a  mass  Is  the  act  ot  a  mere 
wrvant. 

But  the  tendency  of  the  courts  is  to  treat  em- 
ployees of  this  class  as  mere  foremen.  This 
tendency  is  not  confined  to  courts  which,  like 
those  of  Massaehnsettsand  Maryland,  conatme 
the  doctrine  of  common  employment  most  rlgor- 
onaly  against  the  servant,  but  Is  equally  apparent 
in  states  Ln  which  general  man^ersofacontlnu- 
Ing  business  are  conceded  to  be  rice-prlncl- 
palE.  This  inctmslstency  is  donhtlesa  one  ot 
the  many  embarrassing  conssquences  of  the  hap- 
hazard fashion  In  which  the  doctrine  of  vtce- 
prlncipalsblp  baa  been  evolved;  and  It  must  be 
admitted  that  there  Is  also  a  real  difilculty  In 
separating  the  cases  of  this  description  which 
really  Involve  the  aercise  of  the  functions  of 
a  general  agent  from  those  In  which  the  super- 
vising employee  Is  a  mere  foreman  exercising 
no  larger  discretion  than  those  who.  In  a  com- 
plicated omcern,  like  a  railway,  are  Intrusted 
with  certain  well-defined  duties  of  a  simple 
character. 

It  has  been  expressly  held  that  a  servant 
appointed  to  supervise  a  tittle  Job,  such  as  rais- 
ing a  piece  ot  timber  by  a  derrick  for  a  build- 
ing under  erection,  cannot  be  placed  In  the  cate- 
gory of  general  auperlntendenta  McDonald  v. 
Eaitie  &  P.  Mfg.  Co.  (1881)  67  Oa.  761  (1882) 
6S  Ga.  844. 

But  iieltber  In  Justice,  nor  In  reason,  can  a 
court  which  treats  a  general  manager  of  a  con- 
tinuing business  aa  a  vlce-prtnclpal-'decllne  te 
^hidemnlfy  a  servant  foro^^^lks^^^C 
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oflleltl  eecapjliv  a  potltioa  whldi  utnally  In- 
toItu  the  dlBchaive  of  fanctloiu  differing  In 
no  eaaentlal  respect  from  tbose  which  sre  char- 
Kcterlstlc  of  a  general  manager. 

That  the  above  rale  of  liability  la  conaidered 
to  ba  ■ppliemble  to  eorporatlona  to  abown  by  the 
larce  number  o(  eaaea  In  which  aach  bodlea 
were  held  reaponalble  without  any  suggestion 
that  a  distinction  could  be  raised  on  this 
ground.  Any  other  doctrine,  in  fact,  woald  In- 
TOlve  the  absurd  and  unjust  consequence  that, 
as  all  the  baslneas  of  corporations  is  necessarily 
transacted  by  agents,  they  would  be  virtually 
absolved  from  all  liability.  Lehigh  Valley  Coal 
Co-  V.  Jones  (1878)  86  I'a.  439. 

In  Washburn  v.  Nashville  &  C.  E.  Co.  (1859) 
8  Head.  fi»S,  75  Am.  Dec.  784,  the  trial  Judge 
rnled  that  the  superlntendeat,  and  even  the 
preaident,  of  a  railway  company  stood  upon  ex- 
actly tbe  same  footing  aa  any  other  employee, 
however  subordinate  his  position ;  and  that  the 
board  of  directors  only  was  to  be  regarded  as 
tbe  principal.  Tbe  orltldam  of  tbe  supreme 
ooort  was  aa  fbllowa :  "If  thlg  be  correct.  It  will 
Inevitably  follow  that  the  company  cannot  be 
held  liable.  In  a  case  like  the  present,  nnleaa  It 
can  be  shown  that  the  Injury  resulted  from  the 
direct  action  of  the  company.  In  It*  corporate 
capacity.  Thli  to  abanrd.  The  corporation  of 
necessity  acta  through  tbe  instramentallty  of 
lU  offlcera  and  agenta.  If  not  prohibited  by  the 
charter,  it  may  delegate  its  authority  to  Its 
officers  and  agenta,  bo  tar  as  it  may  be  neces- 
aary  to  tUtet  the  purposes  of  its  creation.  It 
mast  act  In  this  mode,  or  not  act  at  all.  The 
BUperlntendent  may  be  aald  to  be,  aa  reapects 
this  particular  company,  from  the  power  shown 
to  have  been  given  him  by  the  board,  the  Imme- 
diate repreaentatlve  of  the  company — the  cor- 
porate executive  ofllcer — ^Intmsted  for  tbe  time 
wUb  the  power  and  authority  of  the  board  of 
directors,  so  far  aa  regards  the  control  and 
management  of  tbe  tralna,  and  all  the  arrange- 
ments connected  therewith.  In  this  view,  the 
company  must  be  held  liable  for  an  injury  re- 
•nltlng  from  the  negligence,  or  Improper  order, 
of  the  auperlntendentt  Juat  aa  much  aa  If  It 
had  emanated  directly  from  an  act  of  the  com- 
pany in  its  corporate  capacity." 

Where  the  corporation  Is  a  foreign  one.  the 
propriety  of  not  admitting  any  exception  on 
inch  a  ground  to  especially  obvious,  u  In  Lund 
V.  Hersey  Lnmber  Co.  (1890)  41  Fed.  Rep. 
202;  Crivln  v.  Babbitt  (1880)  81  N.  T.  616, 
8T  Am.  Rep.  621. 

c  Rationale  of  the  doctrine. 

The  language  need  by  the  Judges  In  dlscnstlng 
the  respoDslbUlty  of  the  maater  for  the  negli- 
gence of  a  general  manager  ahows  that  such 
an  employee  la  conceived  to  be  a  vice-principal 
for  tbe  reason  that,  as  a  necessary  consegoence 
of  the  essential  Incidents  of  the  position  which 
he  occupies,  he  mnat  be  regarded  as  the  agent 
appointed  by  the  master  to  aee  that  the  sub- 
ordinate workmen  are  aa  fully  guarded  against 
unnecessary  perils  as  If  tbe  tpaster  himself 
were  conducting  his  bnslnesB  In  person. 

In  a  case  decided  by  the  snpreme  court  of 
New  York,  the  reasoning  of  which  was  Indorsed 
by  tbe  court  of  appeala,  the  following  incid 
argument  Is  found :  "A  corporation  cannot 
act  personally.  It  requires  some  person  to  su- 
perintend structures,  to  pnrchasa  and  control 
the  running  of  cars,  to  employ  and  discharge 
men,  and  provide  all  necdrul  appliances.  This 
con  only  be  done  by  agents.  When  tbe  direc- 
tors themselves  personally  act  as  such  agents, 
they  are  the  repreaentatlvea  of  the  corporation. 
They  are  then  the  executive  head  or  master. 
Their  acta  are  tbe  acta  of  tbe  corporation. 
61  L.  R.  A. 


The  dntlea  above  deacrlbed  an  tbt  datlea  of 

the  corporation.  When  tbeae  dlrect<m  appoint 
some  person  other  than  themselves  to  super- 
intend and  perform  all  these  executive  duties- 
for  them,  then  such  appointeea  equally  wltb- 
themselvea  repreaent  the  corporation  as  maater 
In  all  those  respects.  And  though  In  tbe  per- 
formance of  these  executive  duties  he  may  be^ 
and  la,  a  servant  of  the  corporation,  he  Is  not  liv 
those  respects  a  coservant,  a  colaborer,  a  coem- 
pioyee,  In  the  common  acceptation  of  thoet- 
terms,  any  more  than  is  a  director,  who  exer- 
cises the  aame  authority.  Though  such  super- 
intendent may  also  labor  like  other  colaborers- 
and  he  may  be  in  that  respect  a  colaborer,  and 
his  negligence  aa  such  colaborer,  when  acting, 
only  as  a  laborer,  may  be  likened  to  that  of  any 
other,  yet,  when  by  appointment  of  the  maaterr 
he  exercises  the  executive  duties  of  maater,  aa 
in  tbe  employment  of  servants.  In  the  selec- 
tion for  adoption  of  the  machinery,  apparatua, 
tools,  structures,  appliances,  and  means  suit- 
able and  proper  for  the  use  of  other  and  sub- 
ordinate servanta,  then  hto  acta  are  executive 
acta,  are  the  acts  of  a  master;  and  then  the 
corporation  are  responsible  that  he  shall  act 
with  a  reasonable  degree  of  care  for  the  Bafety^ 
security,  and  life  of  the  other  persons  In  their 
employ.  These  executive  dntlea  may  also  be- 
difltrlbuted  to  different  heads  of  different  de- 
partmenta,  ao  that  each  superintendent  within 
his  sphere  may  represent  tbe  corporation  as- 
master.  In  controlling  and  directing  struc- 
tures. In  employing  and  dismiating  operatives, 
in  selecting  machinery  and  tools,  thus  he  speafca 
the  language  of  a  master.  Then  he  Issues  their 
orders  to  their  operatives.  Then  he  is  the- 
mouthpiece  and  interpreter  of  their  will.  Their 
voice,  wblch  is  silent,  is  spoken  by  him.  He- 
then  only  speaks  their  executive  will,  not  the- 
irreaponalble  will  of  a  fellow  workman  or  CD' 
laborer.  The  corporation  can  speak  and  act  In 
no  other  way.  His  executive  acts  are  their 
acts.  His  negligence  is  their  negligence.  Hl» 
control  their  control.  He  has  In  this  executive 
duty  no  equal.  He  to  not,  while  In  the  perform- 
ance of  these  executive  datlea,  only  the  equal  oT 
the  common  colaborer  or  coaervant,"  Brickner- 
V.  New  York  C.  R.  Co.  (1870)  2  Lans.  606,  Af 
firmed  In  (1872)  40  N.  Y.  672. 

In  Corcoran  v.  Holbrook  (1875)  BO  N.  X.  617. 
17  Am.  Rep.  800,  the  following  language  to. 
used :  "The  defendants,  who  operated  tbe  mill 
at  the  time  of  the  Injury,  gave  no  peraonal  at- 
tention to  conducting  the  mill,  but  It  was  man- 
aged by  a  general  agent  who  bad  general  charge- 
of  tbe  mill,  machinery,  and  operatives,  with 
power  to  purchase  all  supplies  and  hire  and* 
diacbarge  operatlvea.  It  is  evident  that  thia- 
general  agent  was  not  a  mere  fellow  servant 
of  the  plaintiff,  who  was  a  common  hand  In  the 
mill,  but  that  h«  was  charged  with  the  perform- 
ance of  the  duties  which  the  defendanta  owed 
to  the  bands  employed  In  the  mill.  There  was- 
no  other  person  to  discbarge  tboae  duties,  and 
the  defendants  could  not,  by  absenting  them- 
selves from  tbe  mill  and  refraining  from  giving- 
any  peraonal  attention  to  Its  conduct,  but  com- 
mitting the  entire  charge  of  It  to  an  agent, 
exonerate  themselves  from  tbose  duties,  or 
from  the  consequences  of  a  failure  to  perfom- 
them." 

Compare  also  the  following  extracts: 
"So  far  as  the  corporate  directors  are  con- 
cerned, no  question  can  be  made  that  for  all* 
purposes  they  represent  the  corporation,  and 
their  acta  as  a  board  are  the  acta  of  the  princi- 
pal ;  but.  In  the  management  of  its  atTalrs,  c«r- 
taln  powers  are  and  muat  be  delegated  to  agenta 
or  servants  who  are  clothed  with  certain  dis- 
cretionary powers.  If  the  maater  placea  the- 
entire  charga  of 
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bnnrh  of  It,  wbollf  in  the  hands  of  an  agent, 
axercUlDS  bo  dlKratlon  aod  no  OTanlgbt,  tlio 
tt^ect  of  Uw  agent  ot  tho  ordlnarr  cam  In  tbe 
■xerelM  ot  tli«  baaiiMH  of  th«  maater  thm  In- 
trastcd  to  Um  1b  a  breach  of  duty  for  which 
the  moater  !■  held  liable."  Harrlaon  t.  De- 
troit. L.  A  N.  R.  Co.  (1890)  70  Mich.  409.  7 
L.  It.  A.  623,  44  N.  W.  1034.  "To  the  general 
rale  Ithat  a  foreman  la  a  fellow  eeryant  of  hU 
anbordlnatesj,  there  la  thla  guallflcatlon  or  ex- 
eeptance,  that  where  the  mlddlemaD  or  euperln- 
lendeat  Is  Intrusted  with  the  discharge  of  the 
dntlea  incumbent  upon  the  master,  as  between 
the  latter  and  the  serrant,  tberethemastermay 
be  liable  for  the  omlsalons  or  neglect  of  the  man- 
ager or  aupertnteodeot  inrespecttothosedatlea. 
If  the  master  relinquishes  all  superrtslon  of  the 
work,  and  Intruats,  not  only  the  aoperrlslon 
and  direction  ot  the  work,  but  the  selection  and 
•nploymrat  ot  laborers,  and  the  procuring  of 
naterlala,  machinery,  and  other  inatmmentall- 
ties  ne'»asary  for  the  service,  to  the  Judgment 
and  discretion  ot  a  manager  or  superintendent. 
In  auch  case  the  latter  beoomea  a  vlce-princl- 
pal  and  for  his  omissions  or  negligence  in  the 
diKhnnvs  of  those  dntlea  the  principal  will  bt 
liable."  State  use  of  HanielUi  T.  llalster 
(18S1)  57  Md.  UB7. 

"It  the  maater  has  delegated  to  a  serrant  or 
employee  the  care  and  management  ot  the  en- 
tire baslneas,  or  a  distinct  department  ot  It. 
the  situation  being  auch  that  the  superior  serr- 
ant la  charged  with  the  performance  of  duties 
towards  the  inferior  serrant  which  the  law  Im- 
poses upon  the  maater,  then  auch  aupertor  serv- 
ant stands  in  the  place  of  the  master,  and  the 
rule  ot  reaiHHideat  tupertor  applies."  Schroeder 
V.  Flint  *  P.  M.  R.  Co.  (1804)  108  Mich.  213, 
29  L.  R.  A.  821,  61  N.  V/.  003. 

"The  serraot  on  entering  upon  the  employ- 
ment is  sapposed  to  know  and  aaaume  thla  risk. 
Bat  do<w  he  risk  the  eareleasnesa  and  negligence 
ot  those  placed  over  him,  in  the  selection  ot 
suitable  materlala,  machinery,  and  the  appli- 
ances Incident  to  the  employment?  He  acta  In 
subordination.  His  simple  duty  Is  obedience. 
Be  baa  no  means  or  opportunity  ot  knowing 
whether  the  articles  furnlahed  are  aafe,  and 
has  to  rely  on  the  Judgment  of  hti  superiors. 
If  the  master  In  person  superintends  tbe  work, 
then  there  is  no  controreray  or  dlapute  as  to 
where  the  responsibility  belongs.  If  tbe  maater 
deputes  tbe  superintending  control  of  tbe  work, 
with  tbe  power  to  employ  and  discharge  hands 
and  purchase  and  remore  materials,  to  an  agent, 
then  the  master  acts  through  the  agent  and  the 
agent  becomes  the  master.  The  duties  are  the 
duties  of  the  maater,  and  he  cannot  erade  tbe 
reaponslbllitlea  which  are  Incident  and  cling  to 
tbem  by  their  delegation  to  another.  When  the 
master  appoints  some  other  person  to  perform 
these  dntlea,  then  the  appointee  represents  the 
maater,  and  though  in  their  performance  he 
may  be  and  la  a  aerrant  to  tbe  master,  yet  in 
those  respecta  he  la  not  a  coaerrant,  a  colabor- 
er,  a  eoemployee.  In  the  common  acceptation  ot 
those  terms.  He  Is  an  agent,  and  stands  in- 
stead of  the  principal,  and  is  not  a  fellow  serr- 
ant within  the  meaning  of  tbe  rule  as  applied 
to  laborera  and  workmen.  His  acta  are  the 
acta  of  a  maater  and  superior,  and  tbe  aervants 
are  bound  ta  use  whatever  materials,  madiln- 
eiy.  apparatna,  or  appllancea  he  may  see  fit  to 
provide  for  tbem."  Brothers  r.  Cartter  (18T8) 
63  Ho.  872,  14  Am.  Bep.  424.  quoted  with  ap- 
proval in  Gormly  T.  Tnlean  Iron  Wotka  (1876) 
61  Ho.  402. 

In  another  case  tbe  court  speaks  of  a  general 
•gent  employed  to  represent  tbe  master  In  bis 
absence,  and  "charged  with  the  duties  which  it 
'on id  be  incumbent  on  the  master  to  perform 


If  he  were  present."  Mitchell  v.  Boblnstm 
(1681)  80  Ind.  281,  41  Am.  Bep.  812. 

"It  Is  not  the  mere  fliet  that  the  chief  engi- 
neer had  control  over  the  fireman  and  the  coal 
passer  that  destroys  the  relation  of  fellow 
aerranta,  between  him  and  the  serrants,  but 
the  additional  fact  that  be  succeeded  tbe  snper- 
Intendent  and  Tlce-prlndpal,  Oeorge  Smith ; 
that  be  had  toll  authority  to  provide  for  the 
safety  of  tbe  servants,  and  had  the  manage- 
ment ot  the  factory,  and  In  view  of  the  further 
fact  that  It  is  tbe  duty  of  tbe  master  to  supply 
machinery  and  tools  and  to  see  to  ttaelr  repair, 
and  that  they  are  kept  In  good  repair."  Hat* 
tlse  V.  Consumers*  Ice  Mfg.  Co.  (1894)  46  La. 
Ann.  1636,  16  So.  400. 

"For  the  purposes  of  managing  the  business, 
determining  what  machinery  should  be  used  and 
bow  placed,  what  men  should  be  employed,  and 
how  much  paid,  be  was  the  defendant.  He 
was  Us  mouthpiece  and  hand.  He  aelectfld  tiio 
mfttertftls  ot  which  tbe  pipe  was  to  bo  con- 
structed ;  knew,  or  ought  to  hare  known,  wheth- 
er it  was  KUfllclmt  for  the  purposes  for  whlcft 
It  was  intended  (except  as  to  tbe  latent  detects 
in  tbe  material)  ;  knew,  or  ought  to  have 
known,  whether  ft  was  sate  to  be  placed  within 
an  Inch  or  two  of  wood."  Beeson  r.  Oreeu 
MounUln  Gold  Mln.  Co.  (1880)  67  Cal.  20. 
See  also  UkmeapoIIs  r.  Lundln  (1893)  7  C.  C. 
A.  844,  19  U.  8.  App.  245.  68  Fed.  Bep.  526; 
Quiney  HIn.  Co.  v.  Kltta  (1879)  42  Mich.  84, 
8  N.  W.  240. 

In  tbe  large  majority  of  Instances  the  dis- 
charge ot  these  protective  functions  will  be 
measured  by,  and  coextensive  with,  the  perform- 
ance of  those  obligations  which  are  treated  aa 
nondelegable  by  very  nearly  all  the  American 
courts.  Tbe  few  exception*  are  discussed  In 
IV.  d.  1,  2,  infra. 

But  it  Is  Impossible,  as  the  authorities  stand, 
to  say  that  the  conceptions  ot  general  agency 
and  nondelegability  of  duties  can  be  treated  as 
Interchangeable  tests  of  vlce-prlnclpalsblp. 
Most  of  tbe  courts  which  have  adopted  the  doc* 
trine  of  nondelegability  ot  duties  have  refused 
to  construe  it  in  such  a  sense  that  the  maater 
wonld  be  subjected  to  responsibility,  for  any 
superior  servant's  lack  ot  care  in  giving  ordera 
(see  III.  supra)  ;  and  yet  a  large  number  of  tbe 
decisions  In  Jurisdictions  where  this  position  la 
taken  proceed  upon  the  hypothesis  that  a  mas- 
ter must  answer  for  Injuries  caused  by  comply- 
ing with  the  negligent  direction  ot  a  general 
manager  (see  VI.  d,  infra).  In  some  ot  the 
statA,  notably  New  York,  general  managers  are 
persons  for  tbe  purpose  of  gauging  the  extent  of 
the  master's  liability,  viewed  merely  as  em- 
ployees Intrusted  with  the  performance  of  tbe 
obligations  which  are  most  commonly  known 
as  nondelegable,  and  the  theory  ot  a  representa^ 
tlve  capacity  existing  Independently  of,  and  dis- 
connected from,  auch  duties,  has.  In  theory,  been 
entirely  discarded-  But  It  has  yet  to  be  set- 
tled whether  all  these  courts  will  go  to  the  same 
lengtb  as  some  of  them  have  already  done,  and 
hold  that  the  doctrine  thus  adopted  require* 
tbem  to  obaolre  the  master  from  responsibility 
where  a  general  manager's  negligent  order  In 
respect  to  the  details  of  the  work  results  In  In- 
Jury  (see  VI.  f.  infra).  Tbe  statement  that 
the  agent,  "In  tbe  general  arrangement  and 
management  of  the  business.  Is  in  the  discbarge 
of  the  duty  pertaining  to  the  principal"  (Flike 
r.  Boston  k  A.  B.  Co.  (18T3)  53  N.  Y.  B40.  B5S, 
13  Am.  Rep.  646),  does  not  solve  tbls  question 
as  regards  New  York,  for  such  a  principle  still 
leaves  open  tbe  poaslblllty  of  a  dintlnctlon  t>e- 
Ing  drawn  between  the  "general  arrangement" 
and  particular  orders  as  to  details,  a  distinc- 
tion not  obscurely  suggested  hy^he  reasoning 
la  Brick     Beebester.  Kgif,e«  J^VfeGQgi6 
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98  N.  T.  Sll.  In  Bom  ▼.  B<wton  *  A.  B.  Co. 
(1&74)  S8  N.  T.  317,  Johnsoo,  J.,  while  recoB- 
nixing  tbe  doctrine  tbat  a  railway  company 
must,  at  iti  peril,  aee  that  certain  fnactlons 
are  dlichargad.  aoggeata  that  "lu  responalblllty 
may  be  eatended  to  other  particular*  bj  the  di- 
rect ezerelce  of  the  aathorlty  of  ita  managing 
body,  or,  perhapa.  of  Its  general  aganta."  Bat 
what  a  "general  agent"  In  tbli  aenaa  waa  con- 
ceived to  be  waa  not  explained. 

d.  DoctriM  that  a  general  muvnootr  U  mot  a 
vioe-vri^pol- 

1.  EnglUh  and  eolontel  omm. 

The  strength  of  the  trend  of  Bngllib  Judicial 
opinion  In  tbe  earlier  caaea  toward  the  doctrine 
BOW  accepted  by  moat  American  eoarta  la  strik- 
ing Indicated  by  ten  cases  cited  under  lY.  b, 
1,  tupra.  Although  the  coarti  had  undoubted- 
ly rendered  some  declsloDs  iDconslstent  with  the 
theory  that  an  employee  might  be  converted 
Into  a  Tice-prlnclpal  merely  by  virtue  of  his 
being  Intrusted  with  certain  duties  having  rela- 
tion to  the  protection  of  tbe  eervanta  (as  that 
of  iQspectiou  and  repair  of  appUancea.  Searle 
T.  Lindsay  <1S61)  11  C.  B.  N.  S.  429,  SI  L.  J. 
C.  P.  N.  8.  106.  8  Jur.  N.  S.  746,  5  L.  T.  M.  S. 
427.  10  Week.  Rep.  89 ;  nail  t.  Johnson  (1866) 
8  Ilurlat.  A  C.  &89,  84  L.  J.  Bxch.  N.  S.  222.  11 
Jur.  N.  8.  ISO,  11  L.  T.  N.  S.  779,  18  Week.  Rep. 
411),  tbey  had  never  committed  themselTes  to 
the  theory  that  a  master  who  had  completely 
abdicated  bli  foncttoas  of  control  was  not  re- 
sponsible for  the  negligence  of  the  employee  to 
whom  he  lutruatad  the  dlscbargs  of  those  func- 
tions. 

'Die  strtHigeet  caae  Is  Feltham  t.  England 
(18U0)  L.  R.  2  Q.  B.  88.  86  L.  J.  Q.  B.  N.  8. 
14,  15  Week.  Rep.  151,  7  Best  A  B.  «76,— but 
there  the  decision  «ily  goes  to  the  extent  of 
holding  that  a  manager  Is  not  the  master's 
alter  ego  where  the  master  retains  control  of 
the  builness  himself,  the  bodily  absence  of  the 
master  at  the  time  of  the  injury  not  being 
enough  to  o>arrtde  the  effect  of  this  principle. 

Of  course  under  any  theory  except  the  snpe- 
rlor-Bcrvant  doctrine,  properly  so  called,  tbe 
question  whether  a  foreman  Is  a  Tice-prlnclpal 
or  not  la  Immaterial  where  the  master  himself 
superintends  tbe  work.  The  question  of  dele- 
gation of  authority  cannot  then  arise.  Scott 
T.  Cray  (1862)  24  Duulop,  2d  Series,  789. 

Tbe  whole  question  therefore  was  still  an 
open  one  up  to  1868,  when  the  House  of  Lords 
decided  It  In  the  uiaster's  favor  by  tbe  famous 
case  of  Wilson  r.  Merry  (1868)  L.  R.  1  H.  L. 
Sc.  App.  Cas.  326,  19  L.  T.  N.  S.  30.  There  the 
essential  facts  were  as  follows:  By  the  faulty 
construction  of  a  scaffold  In  a  Scotch  mine  the 
ventilation  was  obstructed,  and  the  fire-damp 
accumulated  and  blew  up  the  scaffold,  thus 
killing  tbe  plnlotlfTs  son.  The  erection  of  the 
■caffold  was  ordered  by  one  Neish,  the  manager 
of  the  pit.  and  the  persons  who  actually  con- 
structed It  were  tbe  underground  manager,  one 
Bryce.  and  a  miner.  Over  these  employees  waa 
the  general  manager  of  the  defendant's  mines. 
The  araffold  had  been  completed  before  the  de- 
ceased was  employed,  and  was  blown  up  imme- 
diately after  be  began  to  work.  There  was  a 
Terdlct  for  the  plaintiff,  but  tbe  court  of  aea- 
■iona  granted  a  new  trial  on  tbe  ground  of  mla- 
dli-ectlon.  In  tbat  the  Jury  were  charged  that, 
If  they  were  aatlsfled  that  the  system  of  ventila- 
tion In  tbe  pit  at  tbe  time  of  the  accident  had 
been  designed  and  completed  by  the  manager 
before  the  deceased  was  engaged  to  work,  and 
that  tbe  defendanta  bad  delegated  their  whole 
power,  aathorlty,  and  duty  In  regard  to  that  I 
■natter,  and  also  In  regard  generally  to  onder- 
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gnMmd  operations,  withoot  coDtrol  vt  iBterfar- 
ence  «i  their  port,  the  doeeaMd  and  the  pit 
manager  did  not  stand  In  the  relation  ot  fellow 
workmen  In  the  same  common  employment. 
The  House  of  Lords  upheld  the  ruling  of  the 
e*ort  of  sessions.  Those  part*  of  the  opftflen* 
which  relate  more  particularly  to  the  form 
of  the  lustruetion  are  as  followa.  After  ex- 
pressing  bis  opinion  as  to  the  substantive  law 
of  the  case  In  the  {nssage  quoted  In  the  text. 
l<ord  Calms  proceeded  thus:  "Applying  these 
observations  to  the  direction  of  the  learned 
Judge  to  the  Jury  In  this  case,  I  think  the  first 
error  In  that  direction  Is,  tbat  It  Is  pregnant 
with  tbe  auggestlou  to  tbe  Jury  tbat  If  tbey 
found  the  scaffold  to  have  been  flnlsbed  ^ 
Nelsh  before  the  deceased  was  engaged  to  work 
In  the  pit,  a  liability  for  the  accident  was 
thrown  upon  the  respondents,  which  would  not 
have  existed  If  the  deceased  had  been  engaged 
before  I  be  scaffold  was  finished.  This,  my 
lords,  was  calculated,  as  I  tblnk,  to  mislead, 
and  It  appears  to  have  misled  the  Jury.  But. 
my  lords,  I  think  there  Is  another  objection  to 
the  charge  of  the  learned  Judge.  He  aaka  tbe 
Jury  to  consider  whether  the  respondents  had 
delegated  to  Nelsh  their  whole  power,  author- 
ity, and  duty  In  regard  to  the  arrangement  or 
system  of  veatllatlwi,  and  also  In  regard  gen- 
erally to  all  the  underground  operations,  with- 
out control  or  Interference  on  their  part.  Uy 
lords.  I  tblnk  there  Is  nothing  In  the  evidence 
which  would  Karrant  a  question  being  left  to 
the  Jury  In  these  tenns.  Tbe  nwondent*  had 
delegated  no  power,  autborl^.  or  duty  to  Nelsh, 
except  In  the  sense  In  which  a  master  who  em- 
ploys a  skilled  workman  to  superintend  a  por- 
tion of  bis  business  delegates  power,  authority, 
and  duty  to  the  workman  for  tbat  purpose. 
It  was  admitted  tbat  tbe  respondents  gave  no 
epeciac  directions  to  Neish  as  to  the  manner  or 
form  In  which  the  scaffold  was  to  be  arranged. 
Tbey  told  him  that  the  Pyotshaw  seam  was  to 
be  opened,  and  tbey  left  to  blm  tbe  arrange- 
ments underground  tor  opening  and  working  It. 
And  the  learned  Judge  ought  not,  as  I  think, 
to  have  suggested  to  the  Jury  that  this  could 
be  viewed  In  any  other  light  than  as  the  ordi- 
nary employment  by  the  respondents  of  a  sub- 
manager  or  foreman.  I  tblnk  the  learned  Judge 
ought  to  bave  told  the  Jury  that.  If  they  were  of 
opinion  that  the  respondent*  exerel*ed  due  care 
In  selecting  proper  end  competent  persons  for 
the  work,  and  furnished  tbem  with  aultable 
means  and  resoorces  to  accomplish  the  work, 
tbe  respondents  were  not  liable  to  tbe  appellant 
for  the  conseqaenees  of  the  accident."  Lord 
Chelmsford  said:  "Although  the  learned 
Judge.  In  the  course  of  6ls  summing  nt>,  dlstln- 
gulabed  'between  keeping  clear  and  In  good 
working  order  the  ventilation  arrangement  or 
syatem  when  completed,  and  a  defect  or  fault 
in  the  arrangement  or  system  Itself,'  yet  be 
does  not  appear  to  have  left  It  to  the  Jury  to 
decide  whether  the  accident  occurred  tbrou^ 
faulty  ventilation,  or  through  casual  obstruc- 
tion In  the  ventilation,  the  latter  of  which  ap- 
pears from  the  evidence  to  be  more  likely  to 
bave  been  the  ease.  Bat,  suppoaing  It  to  have 
been  quite  clear  that  the  ventilation  Itself  was 
defective,  yet.  If  It  occurred  In  the  course  of 
the  operations  In  the  pit,  It  ought  to  have  been 
distinguished  from  that  'system  of  ventllatkm 
and  putting  tbe  mine  Into  a  safe  and  proper 
condition  for  working,'  which,  according  to  the 
opinion  of  tbe  lord  Justice  clerk.  In  Dizon  v. 
Ranfcen  (1),  14  Dunlop,  420,  'It  wa*  the 
duty  of  tbe  master  for  whose  benefit  the  work 
la  being  carried  on  to  provide.'  In  tbe  course 
of  working  the  Haughhead  pit  It  became  neces- 
sary to  arrange  a  system  of  what,  for  dltflnc- 
tion-s  .ak^  I  may  csj^y^^^v^^^^g^ 
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■ost  tw  eoDiIdend  u  put  of  the  mining  op«ra' 
tloni,  •od  tbenfore,  even  If  tbe  accident  bap- 
petMd  In  conMqaaiet  of  th»  Bcaffold  In  tbe 
Protshaw  aeam  haTlns,  under  Nelsb'i  orders, 
been  eonatmcted  ao  as  to  obstruct  the  necessary 
▼entilatlon,  It  wontd  have  been  the  result  ol 
negligence  In  the  course  of  working  the  mine ; 
and  U  Nelata  and  tbe  deceased  were  fellow  serv- 
onta.  It  would  have  been  one  of  the  risks  Inci- 
dent to  the  emploTinent  In  which  the  deceased 
waa  engaged."  Lord  Colomay  lald:  "Now, 
tbe  direction  of  the  learned  ]udge  with  refer- 
ence to  tbe  circumstances  of  thia  case  appears 
to  me  to  have  been  objectionable  tor  these  rea- 
aona :  First.  It  deals,  apparently,  wltb  the  al- 
legvd  defect  In  tbe  aeaCTold  aa  If  It  was  a  defect 
in  tbe  general  arrangement  or  system  of  Ten- 
tllatlon  of  tbe  pit,  for  which  In  certain  Tlews 
tbe  defenders  might  be  regarded  as  liable, 
whereas  It  waa  a  defect  In  the  construction  of 
n  temporary  atmeture  erected  by  order  of  Nelah 
for  certain  working  operatioDi,  wberelty  the 
free  action  of  a  good  system  of  Tentllatlon  was 
temporarily  Interfered  with,  which  raised  a 
totally  different  question  for  the  consideration 
of  the  Jury  In  refCroiee  to  the  liability  of  the 
dcfendera  for  the  fanit  of  Nelsb.  But  the  dis- 
tinction does  not  appear  to  have  been  adverted 
to.  Secondly.  It  suggests  to  tbe  Jury  that  If 
tbe  faulty  scaffold  was  completed  before  Wilson 
entered  Into  the  employ  of  tbe  defenders,  a  lia- 
bility was  Imposed  on  tbe  defenders  which 
would  not  otherwise  have  existed,  Inasmuch  as 
In  that  case  Wilson  and  Nelsb  conid  in  no  view 
have  been  fellow  workmen  at  tbe  time  when  the 
faoit  was  committed  by  Nelsh.  But  if  it  was 
tbe  duty  of  Neleb  to  provide  for  tbe  passage  of 
air  upwards  In  tbe  abaft,  that  duty  did  not 
cease  with  tbe  mctlon  of  the  scaffold,  but  con- 
tinned  while  the  scaffold  remained,  and  be  was 
In  fault  so  long  aa  that  duty  was  not  performed. 
It  waa  not  merely  the  erection  of  the  scaffold 
on  Saturday,  but  the  maintenance  of  It  in  a 
daCectlTS  sute  until  Tuesday  morning,  that 
caused  the  Injury,  if  It  was  really  canaed  by  the 
defective  coDstructlon  of  tbe  scaffold ;  and  con- 
segnently  there  was  no  room  for  tbe  snggeated 
disconnection  of  Wilson  and  Nelah  as  fellow 
workmen.  Thirdly.  Tbe  direction  polnta  the  at- 
tention of  tbe  Jnry  to  tbe  Qoestlon,  whether  Wil- 
son and  Nelsh  stood  In  tbe  relation  of  fellow 
workmen  engaged  In  the  same  common  employ- 
ment, as  tbe  test  of  nonliability,  without  snffl- 
dent  aiplanation  of  what  constituted  tbat  tela- 
tlon:  and.  In  partleolar  without  explaining  tbat 
diversity  of  duties  and  gradation  of  authority 
are  not  Inconsistent  with  that  relation,  and 
without  referring  to  tbe  effect  which  might  be 
pr(.<duced  on  tbe  liability  of  the  master  by  a 
careful  selection  of  proper  peraons  to  take 
charge  of  different  departments  In  tbe  working 
of  tbe  mine." 

In  Its  essential  effect,  this  decision  amounts 
to  a  declaration  tbat  tbe  principle  under  wblch 
each  servant  Is  deemed  to  assume  tbe  risks  aris- 
ing from  the  negligent  acts  of  other  servants 
is  not  subject  to  any  azceptlon  based  on  tbe 
ouster's  abdication  of  bis  function  of  super- 
intendence, and  the  propriety  of  regarding  tbe 
employee  to  whom  this  function  Is  transferred 
as  a  representative  for  whose  acts  the  master 
most  answer.  But  the  actual  ground  upon 
which  Lord  Calms  denied  the  right  of  recovety 
Is,  as  will  be  seen  from  the  subjoined  extract 
from  hla  opinion,  tbat  It  Js  not  one  of  the  Im- 
plied terms  of  a  contract  of  service  that  the 
master  sbonld  snperrlse  the  operations  Incident 
to  bis  business:  "I  do  not  think  tbe  li&blllty 
or  nonliability  of  the  master  to  bis  workmen' 
can  depend  upon  the  question  whether  the  au- 
thor of  tbe  accident  la  not.  or  Is,  In  any  technl- 
cai  sense,  the  fellow  workman  or  cotlaboimtsnr 
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of  tbe  sufferer.  In  the  majority  of  cases  In 
which  accidents  have  occurred,  tbe  negligence 
has,  no  doubt,  been  tbe  negligence  of  a  fellow 
workman ;  but  the  case  of  tbe  fellow  workman 
appears  to  me  to  be  an  example  of  tbe  rule, 
and  not  tbe  rule  itself.  Tbe  rule,  as  I  tbink, 
must  stand  npun  blgber  and  broader  grounds. 
As  said  by  a  distinguished  Jurist,  Exampla  non 
rettringunt  rcgulam,  ted  iofruuntur  de  eauibu* 
creMorttMU  (Uoneilus,  de  Jure  Civ.  L.  9,  c.  2, 
n.).  The  master  Is  not,  and  cannot  be,  liable  to 
bis  servant  unless  there  be  negligence  on  the 
part  of  tbe  master  In  tbat  whlcb  he,  the  mas- 
ter, has  contracted  or  undertaken  wltb  his  serv- 
ant to  do.  Tbe  master  bas  not  contracted  or 
undertake  to  execute  in  person  the  work  con- 
nected with  bis  business.  The  result  ot  an  obll- 
gatlon  on  the  master,  personally  to  exe- 
cute the  work  connected  with  his  busi- 
ness. In  place  of  being  beneficial,  migbt 
be  disastrous  to  his  servants;  for  tb» 
master  mi^t  be  Incompetent  personally  to  per- 
form tbe  work.  At  all  events  a  servant  may 
choose  for  himself,  between  serving  a  master 
who  doea,  and  a  maater  who  does  not,  attend 
In  person  to  bis  buslaess.  But  whst  the  mas- 
ter Is,  In  my  opinion,  bound  to  bis  servant  to 
do.  In  tbe  event  of  his  not  personally  superin- 
tending and  directing  the  work.  Is  to  select 
proper  and  competent  persons  to  do  so,  and  to 
furnish  them  with  adequate  materials  and  re- 
sources for  the  work.  When  be  bas  done  tbis, 
be  has.  In  my  opinion,  done  all  that  he  Is  bound 
to  do.  And  If  tbe  persons  so  selected  are  guilty 
of  negligence,  this  Is  not  tbe  negligence  of  the 
master,  and  If  an  accident  occurs  to  a  workman 
to-day.  In  consequence  of  tbe  negligence  of  an- 
other workman,  skilful  and  competent,  who  was 
formerly,  but  Is  no  longsr.  In  the  employment 
of  tbe  master,  tbe  master  Is,  in  my  opinion, 
not  liable,  altboogh  the  two  workmen  cannot 
technically  be  described  as  fellow  workmen." 

In  later  cases  It  bas  been  considered  tbat 
tbe  language  of  Lord  Calms  was  to  be  read 
as  meaning  that  a  fellow  servant  who  is  the 
a/t«r  ego  of  tbe  master,  who  directs  but  does 
not  labor.  Is  a  collaborateur  for  the  purposes 
of  the  rule  of  law  on  tbe  subject  (Johnson  t. 
Lindsay  11601}  A.  C.  871,  66  L.  T.  N.  S.  97 ; 
Hedtey  v.  PInkney  k  Sons  B.  S.  Co.  [18921  1 
Q.  B.  68),  and  In  one  of  them  the  ground  was 
distinctly  taken  tbat  tbe  doctrine  of  vice-prln- 
dpalshlp  bad  been  "exploded"  by  Wilson  r. 
Meriy.  The  owners  of  a  colliery  within  tbs 
coal  mines  regulations  act  1873  <86  &  86  Tlct. 
chap.  76),  appointed  a  certificated  manager,  as 
required  by  I  20.  A  miner  employed  In  tbe  col- 
liery was  killed  by  an  explosion  of  Ore-damp,  tbe 
death  being  caused  by  the  negligence  of  the 
manager.  It  was  held  that  the  fact  that  tbe 
manager  was  appointed  pursuant  to  tbe  act 
which  placed  bim  "In  control"  of  the  mine  did 
not  put  blm  la  any  different  position  than  tbat 
he  would  have  held  bad  be  been  simply  ap- 
pointed manager.  Howells  v.  Landore  Sie- 
mens Steel  Co.  (1874)  L.  it.  10  Q.  B.  62,  44  L. 
J.  Q.  B.  N.  S.  SB,  sa  L.  T.  N.  8.  19,  23  WMk. 
Bep.  335. 

This  statement,  however,  la  possibly  too 
broad,  unless  the  term  olfer  e^o  Is  to  be  taken 
In  a  very  narrow  sense.    See  IT.  e,  infra, 

Tbe  decision  In  Wilson  v.  Uerry  has  been  fol- 
lowed In  numerous  casM,  both  In  the  United 
Kingdom  and  In  tbe  colonies: 
Bnfflund. 

See  last  preceding  citations. 
Seotlud. 

A  master  was  held  not  liable  for  the  negli- 
gence of  the  manager  of  a  mine.  Sneddon  v. 
Moss  End  (1876)  3  Sc.  Seas.  Cas.  4tb  Series, 
868  (roof  of  adit,  InsulHciently  supported,  gave 
way),  wlisre  Lord  Ar^^  ^^^gl^ 


066  HiKNBSOTA,  Bdfbiuu  Coukx;  lUv, 


twt«d  1(^1111  tbil  utrana  vctenalon  of  the 
doctrine,  took  the  view  that  Wilson  t.  lierrr 
rents  on  the  broad  ground  that,  "In  a  Qnestlon 
of  damages  for  Injoty  Inflicted  by  the  fault  of 
one  serrant  on  another,  down  through  the  whole 
gradation  of  servanta.  the  employer  U  not  re- 
■ponelble,  unless  personal  fault  is  Instructed." 

Of  the  general  manager  and  secretary  of  a 
limited  liability  mining  company.  Wright  v. 
Dunlop  (1S93)  20  Sc.  Sees.  Cas.  4th  Series, 
863  (no  dllTerence  between  such  an  ofiSclal  and 
a  mere  certificated  manager)  ;  Stewart  t.  Colt- 
bess  I.  Co.  (1877)  4  Sc.  Sess.  Cas.  952. 
IrelHnd. 

Here  the  question  was  left  in  a  somewhat 
peculiar  position  by  Conway  Belfast  &  N. 
Counties  B.  Co.  (1875)  Ir.  Bep.  9  C.  L.  498 
<1S77)  Ir.  Bep.  11  C.  L.  845.  The  court  of 
common  pleas  ruled,  on  the  aathorlty  of  Wilson 
V.  Merry  (1868)  L.  B.  1  H.  L.  Sc.  App.  Csb. 
826,  19  L.  T.  N.  S.  SO ;  and  Howells  t.  Landore 
Siemens  Steel  Co.  (1874)  L.  R.  10  Q.  B.  62,  44 
U  J.  U.  B.  N.  S.  25.  32  L.  1.  N.  8.  19,  28  Week. 
Bep.  335,  tupra,  that  a  trafflc  manager  was  not 
a  Tlce-prlndpal  as  r^;ards  a  trackman.  The 
Irish  exchequer  chamber,  Ignoring  these  deci- 
sions, laid  it  down  that  a  master  may  so  de- 
pute to  an  employee  the  entire  control  of  his 
sstabllahment  as  to  constitute  that  employee 
his  alter  ego;  and  ▼Irtoally  held  that,  while  all 
those  In  the  employment  of  a  railway  company 
are  prima  facie  fellow  servants,  this  inference 
may  be  rebutted  by  showing  that  the  status  of 
the  negligent  person  was  that  of  a  representa- 
tive or  Tlce-prtnclpal.  But  the  ruling  of  the 
lower  court  was  not  disturbed.  Upon  the  facts, 
therefore,  the  decision  Is  not  open  to  exception, 
even  In  England ;  but  no  court  which  Is  bound 
by  the  principles  formulated  In  Wilson  r.  Merry 
can  accept  the  theory  of  the  exchequer  chamber 
as  to  the  possibility  of  an  employee  being  In- 
vested with  functions  which  wlU  put  him  In 
the  position  of  a  rice- principal. 
OanKda. 

The  master  Is  not  liable,  unless  the  manager 
it  Incompetent.  Smith  t.  Intercolonial  M.  Co. 
3  B.  ft  C.  (Not.  Scot.)  566  (defective  plan  of 
working  eaased  explosion  of  gas)  ;  Campbell 
V.  Genera],  etc.,  Abbo.  (ISCS)  1  Geld. AOx.  (Not. 
Scot.)  415:  Kudd  v.  BaII  (1887)  13  Ont.  Rep. 
47;  Matthews  v.  Ilamllton  fowder  Co.  (1887) 
34  Ont.  A[v-  Rep.  261;  Falrweather  v.  Owen 
gonad  Stone  Quarry  Co.  (1895)  260nt.  Rep. 604, 
where  the  principle  was  broadly  laid  down  that 
where  the  negligence  complained  of  Is  that  the 
manager  of  a  quarry  prepared  a  chaise  so  that 
it  failed  to  explode,  and  also  that  the  plaintiff 
was  ordered  to  remove  the  charge  without  the 
proper  Implements  therefor,  the  action  cannot 
l>e  sustained  so  far  as  the  liability  of  the  em- 
ployer depends  upon  the  acts  of  the  manager. 

The  reeve  of  a  mnulclpallty,  who  takes  serv- 
ice as  the  foreman  of  a  pile-driver  under  a 
councillor  who  undertakes  the  repair  of  a 
bridge.  Is  considered,  with  respect  to  anything 
vhlch  he  does  In  that  capacity,  to  be,  not  the 
representative  of  the  municipality,  but  a  fel- 
low servant  of  the  workmen  whom  he  directs. 
Drew  V.  East  Whitby  Twp.  (1881)  46  D.  C.  Q. 
B.  107  (hammer  of  plle-drlver  fell  on  work- 
man, owlnj;  to  its  being  Insufficiently  blocked). 

In  McInnlB  v.  Malaga  Mln.  Co.  (1893)  25  N. 
S.  345,  the  system  In  vogue  at  a  mine,  with  re- 
spect to  the  keeping  of  a  quantity  of  dynamite 
In  the  shaft  house,  was,  so  far  as  the  evidence 
disclosed,  established  br  defendants'  manager 
or  foreman,  and  there  was  no  proof  that  defend- 
ants interfered  In  any  way,  or  directed  the 
mode  of  working  or  the  system  In  operation  In 
any  particular,  before  or  at  tiie  time  of  the 
accident ;  and  It  was  held  that  it  the  explosion 
which  cansed  tha  injury  arose  from  a  defect  in 
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tiM  system  of  managameat  It  eoald  not  sntltl* 
plaintiff  to  rscover.  in  the  absoice  of  proof  that 
such  system  was  due  to  the  acts  or  invention 
of  the  defendants  themselves  directly. 

In  an  action  for  a  death  caused  by  a  defective 
boiler,  the  Jury  should  be  spaclfleally  charged 
that  the  duty  of  a  master,  In  the  avent  of  his 
not  personally  superintending  the  work  of  re- 
pairing his  machinery,  Is  to  select  competent 
persons  for  this  purpose,  and  to  furnish  them 
with  all  adequate  materials  required  for  the 
work.  Baird  v.  Dunn  (1805)  83  N.  B.  156 
(new  trial  ordered  because  this  duty  was  not 
properly  explained). 
AnetrallM. 

The  "running  foreman"  of  a  locomotive  shed, 
charged  with  the  duty  of  looking  after  the  con- 
dition of  the  engines,  Is  not  a  vice-prlnelpal. 
Brown  v.  Board  of  Works  (1882)  8  Victorian 
L.  Rep.  414,  following  Wilson  v.  Merry.  Ellg- 
glnbotham,  J.,  dissente^l  on  the  ground  that  the 
board  could  not  delegate  the  statutory  duty  of 
supervision  which  was  Imposed  on  them,  and 
that  the  question  whether  an  employee  was  a 
vice-principal  was  a  mixed  qnestlon  of  law  and 
fact. 

See,  however,  IV.  b,  1,  supra. 

The  fact  that  the  employer  Is  a  corporation, 
and  can,  therefore,  act  only  through  a  manager, 
does  not  affect  the  operation  of  the  doctrine 

laid  down  by  the  House  of  Lords.  Howells  v. 
Landore  Siemens  Steel  Co.  (1874)  L.  R.  10 
U.  B.  02,  44  L.  J.  Q.  B.  N.  8.  25,  32  L.  T.  N.  8. 
19,  23  Week.  Rep.  336 ;  8.  p.  Wright  v.  DunloD 
(1693)  20  Sc.  Sess.  Cas.  4th  Series.  363:  Allen 
V.  New  Gas  Co.  (1876)  L.  R.  1  Exch.  Dlv.  251, 
46  L.  J.  Exch.  N.  S.  668,  84  L.  T.  N.  8.  ML 

2.  American  oosss. 

In  the  American  reports  are  to  be  found  a 
considerable  number  of  decisions  and  dicta 
which,  iu  any  reasonable  construction,  must  be 
regarded  as  embodying  a  doctrine  not  material 
ly  different  from  that  formulated  by  the  llouB* 
of  Lords.  Some  of  these  are  explicitly  over- 
ruled or  discredited  by  later  decisions  of  the 
same  court ;  but,  after  every  possible  deduction 
under  this  bead  has  been  made,  there  Is  still 
some  authority  In  favor  of  the  English  rule. 
The  cases  which  seem  to  require  comment  in 
this  connection  are  collected  below. 

TIndoubtedly,  however,  the  great  weight  of  au- 
thority in  this  country  sustains  the  doctrine 
that  the  master  Is  responsible  for  the  negli- 
gence of  general  managers  and  other  employees 
Intrusted  with  similar  functions,  so  far.  at 
least,  as  such  negligence  may  occur  In  the  exer- 
cise of  what  may  be  called  their  official  duties 
(se<>  IV.  b,  2,  supra,  and  VI.  infra). 

In  Mobile  &  M.  It.  C^.  v.  Smith  (187T)  &9 
Ala.  245,  the  company  was  absolved  on  the 
ground  that  the  superintendent  of  a  railroad, 
when  he  sends  out  a  repair  train  to  put  the  road 
In  proper  condition  after  a  storm.  Is  not  exer- 
cising a  function  of  the  company  itself,  but 
merely  performing  a  duty  lucumtient  on  him 
88  one  of  the  company's  skilled  servanta  "He 
was  possessed  of  a  much  larger  aathorlty  than 
O'Brien  [roadmaster]  and  more  directly  repre- 
sented the  company.  But  he  was  also  in  Its 
service.  If  it  authorized  him  to  exercise  the 
functions  which  pi-operly  belonged  to  the  com- 
pany itself,  and  which  It,  by  its  board  of  dlrec- 
tora  or  president,  might  perform, — as  the  selec- 
tlon  and  employment  of  the  persons  who  were 
to  do  the  work  of  building,  equipping,  keeping 
in  repair,  and  operating  Its  railroad. — snd 
through  want  of  care  and  due  diligence  he 
should  employ  Incompetent  and  unflt  persons, 
whereby  Injury  Is  done  to  others  of  Its  em- 
ployees, the  company  would  bs /IBbls  .tliarfty 
Digiiized  by  VjVJ W V  It- 
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<«  thtffl.  He  woold  bt  ItM  mlHitltate  in  the  per- 
formance of  such  an  ofllce.  So,  perhaps  he 
would  be  when  Istruited  with  the  daty  of  pro- 
-curing  the  material*  for  the  work.  But  a  rell- 
<oad  coropanr,  or  tbe  stotddiolderB  and  dlree- 
%on  thereof,  are  not  mppoMd  to  be  cItII  ensl- 
BMrs,  or  to  possew  the  Mlentlflc  or  mecbaOlcal 
Alll  necesBarr  to  the  building,  repairing,  and 
■operating  of  a  railroad.  The  company  la  ex- 
pected to  emplor— and  muat  reljr  on — other  per- 
WIS  who  poweaa  saeb  bUII  to  do  lucb  work ; 
'bile  its  datr  further  ii  to  procure  and  furolab 
the  reqalsite  and  proper  materlali  and  to  pay 
the  wage*  of  the  Dumeroua  employeea." 

CommentlDg  on  the  fonctlona  of  the  snper- 
fntMiduit,  the  court  nld:  The  instmetloii  of 
the  trial  judge  that  the  defendant  waa  abso- 
lutely liable  for  any  negligence  of  the  superln- 
>eadent  was  ezpreesiy  disapproved.  The  ear- 
lier caae  of  Walker  t.  BoUlng  (1658)  22  Ala. 
%94.  almply  decides  that  a  general  manager 
I  here  tbe  captain  of  a  tteamer).  Is  the  agent  of 
the  master  as  regards  tbe  proper  performsnce 
-of  his  duty  to  employ  competent  BervaDtB,  and 
la  therefore  not  necessarily  In  conflict  with  the 
general  principle  formulated  Id  Mobile  &  O.  B. 
Co.       Thomas  (1868)  42  Ala.  672. 

Uoet  of  the  cases  which  came  before  the 
ronrts  In  this  state  since  1885  are  naturally 
■cQclroUed  by  tbe  prorlelone  of  the  employer's 
liability  act  passed  Id  tbat  year ;  but  there  la 
nothing  In  the  later  decisions  which  can  be  said 
to  Indicate  that,  so  far  as  tbe  rights  of  the  par- 
ties may  be  governed  bj  tbe  common  law,  tbe 
▼lews  expremed  In  this  ruling  bare  undergone 
m.nj  nodUcatlon.    In  Postal  Teleg.  Cable  Co. 
T.  Uuls^  (lS»d)  115  Ala.  193,  22  So.  854,  tbe 
•nperrlslng  employee  was  merely  tbe  foreman 
of  a  gang  of  men  employed  In  the  coDsiructlon  j 
■of  a  tel^raph.  and  therefore  tbe  position  of  a 
^iieral  Uianager  did  not  directly  come  Into  [ 
-qncwtlou.    Bui  the  decision  la  Mobile  &  M.  U. 
<?o.  T.  Smith  was  thought.  In  Oeorgia  P.  R.  Co.  j 
■V.  Davis  (1890)  92  Ala.  800,  8  So.  252,  to  have ' 
grone  to  the  "extreme  verge  of  soundness."  i 
<;«llforn1n.  | 

la  one  case  the  supreme  conrt  went  so  far 
MM  to  hold  tbat  a  complaint  which  counts  on 
tbe  n^llgence  of  a  fdlow  servant,  alleging  that 
tbe  defendant  did  not  use  ordinary  skill  In  se- 
lertlng  him.  Is  demarrabl«  where  the  recital 
of  facts  also  shows  that  tbe  fellow  servant  waa 
employed  by  tbe  defendaat'9  superintendent, 
and  there  Is  no  averment  that  such  superin- 
tendent was  oegtigently  selected.  Collier  v. 
Stelnhart  (1875)  51  Cal.  116. 

But  this  ruling  Is  decidedly  Inconsistent  with 
other  decisions  in  this  state.    See  IV.  1>,  2. 
Mprw,  and  AtmsMry,  VIL  infra. 
Xadlaaa. 

Wilson  V.  Merry  was  also  relied  upon  In  Co- 
lombus  *  I.  C.  R.  Co.  t.  Arnold  (1660)  31  Ind. 
±14,  99  Am.  Dec.  615,  to  support  a  decision  that 
M.  master  macblnlat  was  not  a  vice-principal : 
tMt  this  ruling  Is  inconsistent  with  several  la- 
ter cases  In  the  same  conrt.  See  II.  f,  6,  eypra, 
and  HumttMrif,  TII.  infra. 
Malae. 

In  1860  the  supteme  conrt  regarded  It  as 
«pn  settled  that,  "It  a  company  exercise  ordi- 
nary cure  to  employ  servants  of  good  habits,; 
«nd  of  competent  skill  and  experience.  In  their 
-varlons  departments,  and  to  furnish  them  with 
machlnerr  and  apparatus  of  approved  vonstmc- 
thm  and  material,  their  responsibility  extends 
no  further."  Beautleu  v.  Portland  Co.  (IStlO) 
^8  He.  20  J 

But  the  principle,  though  verbally  It  Is  hard- 
ly distinguishable  from  that  laid  down  by  the 
House  of  Lords,  Is  not  deemed.  In  this  state,  to 
pTMlmlB  recovery  for  tbe  negligence  of  a  ganer- 
51  L,B.  A. 


al  superintendent.    See  Maybew    T.  BullIvuB 

Mln.  Co.  (18S4>  76  Me.  100. 

Maryland. 

Tbe  doctrine  tbat  a  railway  company  would 
be  responsible  for  an  Injury  caused  by  defec- 
tive appliances  If  the  defect  should  be  known 
to  an  employee  occupying  tbe  position  of  a 
superintendent,  Is  recognized,  arguendo.  In 
Wonder  v.  Baltimore  &  O.  B.  Co.  (18T0)  82 
Md.  411,  8  Am.  Bep.  143. 

Bnt  In  ibat  case  It  waa  held  tbat  an  Inapee* 
tor  of  machinery  and  rolling  stock  was  not  a 
vlce-prlncIpal,  and  tbe  same  ruling  was  sub- 
sequently made  as  to  a  master  of  machinery 
who  sent  out  a  defective  engine.  In  Shauck  v. 
Northern  C.  B.  Co.  <1866)  25  Md.  462. 

In  later  eases  tbe  position  of  tbe  conrt  was 
still  further  deHned  by  tbe  defendants  tbat  vlce- 
prlnclpalslilp  cannot  be  predicated  kb  to  one 
who  merely  exercises  supervision,  but  only  as  to 
one  to  whom  Is  also  given  the  selection  of  sub- 
ordlnnte  servants,  and  the  procuring  of  tbe  In- 
stramcotaiitles  necessary  for  the  service.  State 
use  of  Hamelin  v.  Malscer  (1881)  57  Md.  287. 

That  a  railway  company  was  liable  for  the 
negligence  of  its  superintendent  In  purchas- 
ing a  defective  engine.  Cumberland  &  P.  It.  Co. 
V.  state  use  of  .Uoran  (IS75)  44  Hd.  283. 

And  that  the  chief  manager  of  charcoal 
works,  who  works  at  charging  the  retorts,  etc., 
with  no  direct  charge  over  tbe  machinery,  but 
with  the  right  to  repair  It.  and  with  the  duty 
to  see  whether  It  is  out  of  repair,  but  with  no 
aotborlty  to  buy,  alter,  or  change  machinery, 
where  tbe  works  and  machinery  are  Inspected 
once  or  twice  a  week  by  different  officers  of  the 
company,  Is  a  fellow  servant  with  a  man  em- 
ployed In  such  works  In  using  an  apparatus  con- 
sisting of  a  large  bucket  banging  from  a  yoke, 
which  runs  on  a  wheel  on  an  overhead  track, 
and  Is  not  a  vlce-prlnclpal  whose  negllKence  as 
to  such  workman  will  make  tbe  employer  liable. 
Tares  V.  McCullough  Iron  Co.  (1888)  69  Md. 
370,  16  Atl.  280. 

A  comparison  of  thess  cases  might  seem  to 
Indicate  tbat  the  position  of  a  superintendent 
In  this  state  Is  determined  by  an  assumed  dis- 
tinction between  the  duty  of  furnishing  Instru- 
mentalltiea.  Including  servants,  and  the  super- 
vlslon  of  those  instrumentalities  in  the  ordi- 
nary operation  of  the  establishment,  with  a 
view  to  securing  that  they  sbail  be  In  an  effi- 
cient condition.  So  far  as  he  or  any  other  ofB- 
cUl  may  be  Intrusted  with,  the  former  duty,  he 
will  be  a  vice-princlpak  So  far  as  he  may  be 
merely  discharging  tbe  latter  duty,  be  will  be  a 
mere  servant. 

But  in  Vates  v.  McCullough  Iron  Co.  there 
was  the  very  material  circumstance  that  the 
master  must  have  been  retaining  a  general  con- 
trol ovef  the  business,  as  he  used  frequently  to 
Inspect  hla  works,  and  In  State  use  of  Hame- 
lin V.  HalBter  tbe  language  used  is  fairly  open 
to  the  construction  tbat  an  employee  who  Is  a 
"unlvereal  agent"  in  tbe  management  of  tbe 
business  as  a  going  concern  Is  a  vice-principal. 

It  cannot,  therefore,  be  affirmed  with  certain- 
ty tbat  the  doctrine  In  this  state  Is  absolutely 
identical  with  that  of  Wilson  v.  Merry.  Prob- 
ably, however,  this  court  would  not  be  prepared 
to  go  to  the  same  length  as  that  case :  for,  al- 
though a  train  dispatcher  has  heeu  denied  to  be 
a  vice-principal  In  the  still  more  recent  case  of 
Norfolk  k  W.  R.  Co.  v.  Hoover  (1894)  79  Md. 
253,  25  L.  R.  A.  711,  29  Atl.  994,  the  default 
there  alleged  consisted,  not  In  controlling  tbe 
movements  of  trains  Improperly,  but  In  sending 
out  unfit  brakemen,  who  were  not  employed  by 
Mm.  bat  by  the  division  superintendent.  The 
reasoning  of  tbe  court  seems,  at  all  events,  to 
assume  that  sucb  a  superlntend^t  might  have 
tma  bid  a  vice.prlgd^^^^,g^g(^ 
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prMMted  ItMlf,  ud  the  opinion  e«rtaInlT  leans 
towards  tbe  view  that,  if  the  dellnqueacj  had 
been  In  connection  with  the  movlns  of  trains, 
tbe  serrftot  would  han  baaa  eBtltlell  to  fMorcr. 
MmMKota  ummttBrn 

In  Albro  T.  Agawam  CanaJ  Co.  (1850)  6 
Cunh.  7C,  tbe  master  was  held  not  liable  where 
the  superintendent  In  cbat^e  of  a  large  mana- 
faeturlng  estftbllAment  was  alleged  to  hare 
negllgentlj  directed  a  person  employed  In  tbe 
manafaetore  of  gas  to  throw  all  the  weights 
off  a  gas  meter,  the  result  being  that  the  gas 
was  forced  Into  the  milt  and  Induced  spasmodic 
fits  In  the  servant. 

In  the  next  year  the  same  court  defined  Its 
position  still  further  In  King  t.  Boston  &  W.  B. 
Corp.  (1831)  9  Cosh.  112:  "As  a  corporation 
can  act  only  through  the  agency  of  some  indlrld- 
ual  person  or  persons,  a  question  bas  some- 
times been  made  as  to  what  particular  oflicera 
or  persona  should  be  considered  aa  the  corpora- 
tion itself,  ai  distinct  from  the  serrants  of  the 
corporation,  for  the  purpose  of  settling  what 
should  be  conridered  as  the  neglect  of  the  cor- 
poration Itself,  and  not  of  Its  serranta.  I  am 
Dot  aware  that  there  has  been  any  direct  ad- 
judication on  this  point.  But,  assuming  that 
It  Is  correct,  as  a  general  principle,  tbat  the  re* 
sponslblllty  as  to  the  snfflclency  of  the  road 
rests  on  the  defendants  themselTes,  still,  their 
obligation,  so  far  as  respects  those  in  their 
employment,  voald  not  extend  beyond  the  nse 
of  ordinary  care  and  diligence,  and  they  wonld 
be  held  responsible  only  for  tbe  want  oC  ordi- 
nary care  and  diligence.  If  a  corporation  Itself 
aboald  be  held  responsible  to  Its  servants,  that 
the  road,  when  first  osed,  was  safe  and  sua- 
dent,  ret  keeping  tbe  road  In  proper  repair  aft- 
erwards would  seem  to  tte  the  work  of  serv- 
ants or  laborers,  as  much  as  any  other  part  of 
the  business  of  the  corporation." 

Unless  It  Is  assumed  Utat  the  case  last  cited 
had  escaped  tbe  notice  of  the  writer  of  this 
passage,  he  would  seem  to  have  supposed  that 
tbe  reBponsiblllty  of  an  employer  for  the  de- 
faults of  a  general  manager  was  left  by  It  an 
open  question  In  Massachusetts.  But  whether 
his  language  Is  to  receive  this  construction  or 
not.  tbat  question  can  no  longer  be  regarded  as 
doubtful  since  the  decision  In  Floyd  t.  Sogden 
(1883)  134  Uass.  668.  There  tbe  purchaser  of 
a  mill  property  hired  one  Oilman  to  take  the 
entire  charge  of  tbe  premises,  and  make  all  re- 
pairs that  In  his  Ju^jgrnent  might  be  necessary 
to  pat  them  Into  a  proper  condition  Cor  nse  or 
for  sale.  Oilman,  In  accordance  witb  these  In- 
structions, assumed  the  entire  control  of  the 
premises,  collecting  the  rents,  selecting,  hiring, 
and  discharging  tbe  employees,  purchasing  and 
providing  whataver  tools,  appliances,  and  ma- 
chinery he  deemed  necessary,  and  paying  all 
bills.  Including  tbe  wages  of  tbe  employees,  wItb 
money  tornlsbed  for  that  purpose  by  the  de- 
fendant, who  withdrew  entirely  from  the  man- 
agement of  tbe  repairs,  and  did  not  nndertake 
to  exercise  any  discretion  or  control  over  the 
acta  of  OllmftD  or  the  employees.  It  was  beM 
that  the  following  Inatrnctlon  was  rightly  re- 
fused: "If  tbe  defendant  withdrew  from  the 
management  of  the  work,  and  Intrusted  to  Gil- 
man  tbe  entire  charge  of  It,  exercising  no  dis- 
cretion and  no  oversight,  than  the  defendant  Is 
liable  for  the  neglect  by  Oilman  to  cause  the 
trench  to  be  shored  up,  and  to  construct  a  plat- 
form In  the  tmttom  of  the  trench  over  the  pen- 
stock for  tbe  plalDtfff  to  stand  upon,  If  In  the 
exercise  of  reasonable  care  sncb  appliances 
were  necessary  for  the  safe  performance  of  tbe 
service." 

If  the  circumstances  specified  In  this  Instruc- 
tion do  not  constitute  a  "universal  agent"  (see 
Gallagher  v.  Piper,  IV.  b,  1,  sitpra).  It  (■  dlfll- 
fil  L.  R.  A. 


cult  to  see  how  any  degree  of  Independsnee  tm 
the  control  of  a  business  can  ever  be  aufllelent 
for  tbat  parpote. 

Taking  this  dedtfMi  In  conneetloB  with  tbo- 
fact,  as  bas  been  shown  In  note  to  WalkowOl 
V.  Penokee  &  G.  Consol.  Mines  (Mich.)  41  L.  B. 
A.  38,  XI,  c,  that  doctrine  of  nonassignablllty- 
of  duties  Is  not  acc^ted  In  Massacbusetts  la, 
tbe  sense  In  which  It  Is  understood  ttr  most 
American  eoarts,  It  Is  apparent  tbat  there  i*> 
no  material  difference  between  tbe  law  In  tbl» 
state  and  In  England. 

Tbe  recent  case  of  McOnerty  v.  Hale  (1804) 
161  Mass.  61,  36  N.  B.  688,  where  tbe  master- 
was  held  not  liable  for  the  omission  of  a  fore- 
man of  a  factory  to  ventilate  a  workroom  prop* 
eriy.  Is  of  neutral  Import  as  respects  the  pre*- 
ent  subject,  as  It  need  not  necessarily  be  con- 
sidered to  raise  tbe  question  of  the  poslticm  of 
a  general  agent. 

But  In  the  still  later  decision  In  Meeban  v. 
Speira  Mfg.  Co.  (18»9)  172  Maas.  37G,  52  N.  K. 
B18.  tbe  dellnqaent  employee  Is  described  as  & 
superintendent  In  full  control  of  a  betwy,  anft 
would  therefore  have  been  regarded  U  the  mas- 
ter's representative  In  most  states. 

I'be  passage  of  tbe  employer's  liability  act  l» 
1887  bas  naturally  had  the  effect  of  diminish- 
ing the  number  <k  decisions  In  liassaehuseCtv* 
which  could  throw  ll^t  on  the  subjact. 

HtSSlMlVPl. 

The  doctrine  of  the  House  of  Lords  In  WIIbobi 
V.  Merry  baa  been  explicitly  followed,  the  court 
laying  it  down  tbat,  "In  order  to  hold  tbe  rail- 
road company  responsible  to  an  employee  (as- 
condoctor  on  Its  train)  for  Injuries  sustained' 
because  of  tbe  road  or  its  appurtenances  belng- 
out  of  repair.  It  must  be  abown  tbat  tbe  com- 
pany Is  In  default  In  Its  duty,  either  by  the  se- 
lection of  incompetent  servants,  or  an  Insulll- 
c-Ient  noniber  to  do  tbe  work,  or  failure  to  fur- 
nish proper  material,  or  tbat  the  company  bad' 
notice  of  tbe  bad  condition  of  the  road,  or  la* 
chargeable  with  negligence  for  not  knowing." 
Howd  V.  Mississippi  C.  B.  Co.  (1S74  )  60  Miss. 
17S.  See  also  New  Orleans.  J.  &  O.  N.  B.  Co.  v. 
Hughes  (1873)  49  Miss.  258. 

This  principle  requires  the  conclusion  that, 
a  general  manager  is  not  a  vico-prlnclpal, 
though  no  ip^ielfic  ruling  to  that  effect  baa  beeS' 
made.  It  has  been  held,  however,  tbat  thetraln- 
dlspatcher  of  a  railway  company  Is  a  coservant 
of  a  firemkn.  Mllleapa  v.  Louisville,  N.  O.  it. 
T.  B.  Co.  (1891)  69  Hiss.  423,  IS  Bo.  696,— A 
doctrine  contrary  to  that  now  held  in  moat  Jo- 
rtsdtctlons. 

But  In  this  state  the  superior-servant  doe- 
trine  has  been  Introduced  by  the  Constitution- 
of  1800,  I  193,  and  i  3559  of  the  C^ode  of  1892. 
HlaMoiirl. 

In  McDermott  v.  Pacific  R.  Co.  (1860)  80* 
Mo.  119  (defective  bridge)  tbe  snperintendent 
of  a  railway  was  denied  to  be  a  vice-prlnclpal, 
and  the  master's  nonliability  was  distinctly  pnt 
upon  the  ground  tbat  there  was  no  allegation 
tbat  the  defendant  had  failed  to  exercise  ordi- 
nary care  In  the  selection  of  servants.    But,  so- 
far  aa  Missouri  Itself  Is  concerned,  this  Is  no 
longer  the  law,  since  that  state  bas  not  only 
adopted    the   aupertor-servant   doctrine  (see 
111.  aupra),  which,  of  course,  imports  liability 
under  tbe  supposed  circumstances,  but  also  the- 
doctrlne  of  the  uonaBBlgnabillty  of  duties  such 
as  the  superintendent  was  charged  with  not 
performing  (see,  for  example,  Herdler  t.  Back's* 
8tove  ft  Bango  Co.  (1896)  186  Mo.  8,  87  B.  W. 
115). 

Nenr  Jersey. 

In  one  <:ase  It  was  laid  down  that  the  presi- 
dent of  a  corporation  so  far  represented  It  tbat 
It  was  liable  for  his  acts  of  negligence,  bnt: 
decllned  to  go  Into  the  question  ^rttether  tboilia- 
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blHtj  aztMided  to  mnr  of  tlw  empiojrees  prop- 
orly  M  called.  SiBlth  t.  Oxford  Iroo  Co. 
(18S0)  42  K.  J.  L.  467,  30  Am.  Rep.  B85. 

Quite  recentlr,  however.  In  deciding  that  a 
forcntaa  ot  the  eatlre  work  ot  conatmctlnc  a 
Mw«r  wa»  not  a  Tlce-prlD^lpal  (Cnrler  t.  UoIE 
(18»g)  6!t  K.  J.  L.  798,  42  AU.  781),  this  court 
relied  oa  WlUton  Merrj,  a  citation  which 
aeemn  to  place  It  In  the  same  class  as  that  of 
Massachnsetts ;  especially  as  It  had  preTlouslj 
ased  lanxnage  which  Implied  that  even  em- 
ployees who  have  full  charge  of  a  baslness,  or  a 
distinct  department  of  It,  are  fellow  serranta 
of  their  subordinates  (0*BrIen  t.  American 
Dredging  Co.  (1891)  63  N.  J.  L.  291,  21  Atl. 
324),  and  has  explicitly  laid  down  the  rule  that 
the  master  sufficiently  discharges  bis  duty  as 
to  the  Inspection  and  repair  of  appliances  by 
employing  competent  persons  to  make  the  In- 
spection and  repairs.  Harrison  v.  Central  R, 
Co.  (186B)  31  N.  J.  L.  293 :  Rogers  Locomotive 
*  Mach.  Works  Hand  (1888)  60  N.  J.  L.  464, 
14  Atl.  766 ;  Essex  County  Electric  Co.  v.  Kelly 
(1894)  57  N.  J.  L.  100.  2&  Atl.  427;  Mc- 
Andrewc  v.  Bums  (1876)  SO  N.  J.  L.  117. 

It  most  be  admitted,  however,  that  it  Is  ex- 
tremely dllllcult  to  say  what  view  Is  really  pre- 
dominant In  this  state,  as  in  other  cases  tbe 
oenrt  dlatln^ly  recognises  the  doctrine  that  a 
master  may  be  liable  for  tbe  negligence  of  a 
foreman  In  failing  to  keep  the  place  of  work 
safe.  Van  Steenburgb  t.  Thornton  (1896)  S8 
M.  J.  L.  160.  38  Ati.  880  (trench  caved  in) ;  and 
dlatlngalslMii,  ortfaeiido,  a  foreman  who  it  sim- 
ply supervising  the  batldlng  of  a  boat  and  work- 
ing with  his  subordinates  from  an  agent  In  full 
control  and  acting  as  middleman  exclnslvely. 
Olsen  T.  Nixon  (1898)  61  N.  J.  L.  671,  40  Atl. 
6M. 

It  has  also  applied  the  doctrine  that,  where 
the  duty  of  iaspecting  and  repairing  appliances 
Is  cast  upon  an  employee  not  actually  engaged 
In  tbe  work  which  tbe  plaintiff  Is  doing,  such 
employee  Is  the  master's  representative.  Nord 
Dcntscher  Lloyd  8.  S.  Co.  v.  Ingebregsteo 
(1894)  67  N.  J.  L.  400,  81  AtL  619  (a  store- 
keeper In  this  case  furnished  a  worn  cable  for 
use  In  unloading  a  vessel). 

The  distinction  saggeated  by  these  last  two 
cases  as  compared  with  tbe  others,  is,  to  say 
the  least,  extremely  subtle,  and  does  not  ap- 
pear to  be  recfvnlssd  by  any  other  eonrt,  at 
least  In  tbe  form  in  which  It  is  bera  stated. 
Nor  Is  it  apparent  how  the  decision  In  Van 
Steenbnitcb  v.  Thornton  con  be  reconciled,  or 
the  facts,  with  Cnrley  t.  Hoff  (1898)  62  N.  J. 
L.  758.  42  Atl.  781.  twpra. 

Tbe  doctrine  of  Van  Steenbargb  t.  Thornton, 
however,  wae  approved  In  a  case  decided  tbe 
year  before  Curley  v.  ITofr,  the  court  holding 
that  tbe  existence  of  the  duty  to  provide  a  safe 
place  of  work  implied  the  nonassignability  of 
tbe  duty  to  warn  workmen  in  time  to  get  out  of 
danger  when  a  blast  was  about  to  be  set  off. 
IJellevllle  Stone  Co.  v.  Mooney  (1897)  fll  N.  J. 
L.  2r>3,  39  L.  R.  A.  834,  39  Atl.  764,  Affirming 
(16U7)  60  N.  J.  L.  323,  3S  Atl.  836. 

Coming  from  a  court  which  had  previously 
gone  Ml  far  In  tbe  direction  ot  absolvlDg  the 
master  for  the  negligence  of  the  supervising 
agents,  this  ruling  Is  quite  remarkable,  as  It 
extends  the  doctrine  of  nondelegable  duties  to 
clrciimatances  which  by  most  courts  are  regard- 
ed as  being  ontslde  Its  operation, 
irew  York. 

In  Brown  v.  Maxwell  (1844)  6  HIII,  592,  41 
Am.  Dec.  771,  the  earliest  case  In  New  York  In 
which  the  doctrine  of  common  employment  was 
applied,  the  court  assumed  that  the  principle  ot 
the  deelslDn  In  Farwell  v.  Boston  A  W.  R.  Corp. 
(Ib43)  4  Vet  49,  88  Am.  Dec  S39.  required  tbe 
cendnalon  tbat  tbe  foreman  of  a  atone-catter's' 
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establlabment  was  a  fellow  servant  of  tbe  work- 
men-under  him;  but  It  Is  not  certain,  from  the 
report,  what  the  precise  functions  of  the  fore- 
man were.  The  master  may  have  retained  a 
general  sapervlslon  over  the  work,  and.  If  so, 
the  case  la  not  Incouiiatent  with  later  ones  In 
the  same  state. 

In  Warner  v.  Erie  B.  Co.  (1867)  40  Barb. 
658.  the  supreme  court  held  a  superintendent  of 
bridges  to  be  a  vlce-prlncIpal.  but  the  decision 
was  reversed  by  the  court  of  appeals  (1608) 
39  N.  Y.  4(18.  Wilson  t.  Merry  and  Hard  v. 
Vermont  A  C.  R.  Co.  (see  below  under  Vermont 
dAOlalons)  were  expressly  approved. 

Tbe  language  used  In  the  opinion  embodiea 
doctrines  wholly  Inconsistent  with  later  deci- 
sions in  New  York,  and  to  this  extent  It  Is  not 
laV ;  but  tbe  decision  Itself  may  be  supported 
on  the  fs'^ts,  as  tbe  supervising  employee  was 
really  not  proved  to  have  been  culpable  In  the 
performance  of  bis'  dutlea  It  should  be  re- 
membered that  Ihla  case  dates  from  a  period  at 
which  the  theory  of  nondelegability  of  dutlea 
was  not  as  yet  established  in  this  sUte.  That 
theory  was  first  enunciated  in  Its  modern  form 
by  Chief  Justice  Church  In  Fllke  V.  Boston  &  A. 
R.  Co.  (1873)  68  M.  ¥.  649,  13  Am.  Rep.  645, 
and  tbe  authority  of  Wllaon  r.  lieny  was  still 
recognised,  even  In  1876.  when  It  was  held  tbat 
a  master  could  not  be  beld  liable  for  the  neg- 
ligence of  an  employee  who  constructed  a  wasb- 
tnb  with  defective  supports.  Malone  v.  Hatha- 
way (1876)  04  N.  Y.  5.  21  Am.  Bep.  678. 
Church,  Ch.  J.,  dissented,  considering  tbe  de- 
cision to  be  Inconsistent,  not  only  wIOi  tba 
Fllke  Case  (1873)  53  N.  Y.  649,  13  Am.  Rep. 
646,  sitpra,  but  with  Lanlng  v.  New  York  C.  R. 
Co.  (1872)  49  N.  X.  521,  10  Am.  Bep.  417, 
which  proceeded  on  the  theory  tbat  tbe  duty  of 
hiring  nt  servants  could  not  be  delegated. 
Vermont* 

In  Hard  t.  Vermont  &  C.  R.  Co.  (1860)  82 
Vt.  473,  the  principle  was  laid  down  in  broad 
terms  that  the  master  "does  not  warrant  tbat 
the  servants  shall  faithfully  discharge  tbelr 
duties  in  keeping  tbe  machinery  In  Its  orig- 
inal safe  condition,"  a  doctrine  which,  although 
It  was  here  applied  with  tbe  effect  of  absolving 
the  employer  from  reBponslblllty  for  the  negli- 
gence of  a  master  mechanic,  possibly  Implies 
that  even  a  general  manager  would  not  have 
ueen  regarded  as  a  vice-principal  by  this  court. 
But  this  decision,  whatever  Its  Import,  was. 
overruled  In  Davis  v.  Central  Vermont  R.  Co. 
'1882)  65  Vt.  84,  46  Am.  Rep.  690.  and  the 
doctrine  of  Wilson  t.  Merry  was  expressly  re- 
pudiated In  favor  of  that  of  the  nonassignability' 
of  certain  dutlca. 

a.  Opposteff  IhnriM  rmfeiosd. 

The  foregoing  review  of  the  eases  turning 
npon  tbe  relation  of  general  managers  to  their 
subordinates  would  seem,  at  flrst  sight,  to  Indi- 
cate that  the  Inquirer  has  once  more  reached 
one  of  those  logical  tmpaate*  which  so  often 
confront  him  In  this  department  of  law. — that 
Is  to  say.  an  antagonism  ot  opposing  theories 
which  are  dlalectlcally  unassailable,  provided 
the  postulates  on  which  they  are  founded  are 
granted.  It  mast  be  admitted,  however,  tbat 
tbe  arguments  In  Wilson  v.  Merry  involve  some 
grave  difficulties  which  need  clearing  up  before- 
it  can  be  admitted  tbat,  even  snppoalug  the 
postulate  which  It  lays  down  Is  sound,  tbe  prop- 
er Inference  from  tbat  postulate  has  been 
drawn. 

With  all  deference,  it  Is  submitted  tbat  tha 
eminent  Judges  who  took  part  In  this  famous 
case  were  guilty  of  a  complete  petttio  prlnctpit 
when  they  assumed  tbat.  because  the  master 
must  sometimes  Intrust  bis  hnslMk-vhoUdrto. 
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tbe  manaf^ment  of  otbera,  and  la  even  under 
the  obllgatfoQ  of  doing  so  whenever  he  doea 
not  poasess  that  degree  of  technical  skill  wbich 
would  quality  ti'ni  to  conduct  the  business  In 
person,  bis  duties  to  bis  servautB,  "in  the  event 
of  his  not  personally  superintending  tbe  work," 
are  limited  to  selecting  "proper  and  competent 
persons  to  do  so,  and  to  furnlB^  them  with  ade- 
i|nate  materials  and  resources  for  the  work." 
Per  Lord  Calrna. 

It  IB  quite  possible  to  concede  that  large  In- 
^luBtrlal  establlshmentB  could  not,  and,  in  many 
Instances,  ought  not  to,  be  conducted  upon  any 
otber  footing  than  that  of  control  and  super- 
vision by  competent  experts  hired  for  that  pur- 
pose (as  was  remarked  by  Lord  Ormdale  in 
Stewart  v.  Coltnegs  I.  Co.  (1877)  4  Sc.  SeBS. 
Cas.  4tb  Series,  952),  and  at  tbe  same  time  to 
deny  tliat  the  situation  thus  regarded  as  In- 
evitable, or  most  conducive  to  tbe  Intereeta  of 
«1I  parties,  necessarily  implies  tliat  tbe  servant 
should  IM  deemed  to  accept  the  rliki  which  are 
kicident  to  the  master's  delegation  of  bis  func- 
tions of  coutroi.  The  logical  propriety  of  such 
a  deduction  depends  altogether  upon  whether 
any  special  considerations  can  be  suggested 
which  are  of  aufflclent  force  to  override  the  ef- 
feet  of  tbe  universal  principle  of  Jurisprudence, 
Qui  aentlt  commodum  aentlre  debet  el  onui, 
and  with  this  aspect  of  the  question  the  House 
of  Lords  has  made  no  attempt  to  deal.  Tbe 
bearing  of  tbla  maxim  upon  the  extent  of  an 
employer's  reaponBlbllltj  has  been  far  too  much 
slighted  In  Judicial  dlscusBions  of  tbe  subject : 
but  Its  Importance  has  beeu  duly  recognized  by 
some  courts.  See,  for  example,  the  following 
psssage  from  a  very  recent  case :  "A  master 
choosing  to  have  a  scattered  or  dlversilled  busi- 
ness which  he  cannot  personally  look  after 
must  needs  have  a  representative  on  the  ground, 
and  hence,  taking  the  benefits  of  such  an  ex- 
tended business,  he  must  bear  the  burdens  nec- 
essarily Incident  to  its  transaction."  Orattia 
V.  Kansas  City,  P.  &  Q.  R.  Co.  (1890)  153  Mo. 
380.  48  L.  R.  A  309.  S6  S.  W.  lOS. 

If  a  concern  is  set  Into  operation  which  It  la 
ImpoBSlble  or  improper  for  the  owner  to  super- 
vise In  person,  whether  because  it  Is  too  exten- 
sive or  becauae  he  lacks  the  necessary  skill  and 
knowledge,  or,  aa  happena  In  an  even  Increas- 
ing number  of  Instances,  because  It  li  the  prop- 
erty of  a  corporation  which  can  act  only  by 
agents,  it  Is  certainly  by  no  means  self-evident 
that  tbe  law  ought  not  to  require  the  owner  of 
the  concern  to  l>ear,  among  the  other  draw- 
backs  of  such  an  arrangement,  any  which  may 
arise  from  using  the  services  of  others  to  rep- 
resent him  in  ttie  control  of  tbe  work  and  tbe 
workmen.  Granting  that  It  was  settled  by  the 
autborlttei  preceding  Wllion  v.  Herry  that, 
so  long  aa  tbe  master  maintains  a  general  super- 
vision over  h  z  bTisiness  the  negligence  of  all 
empioyeea.  wherever  their  rank,  must  be  re- 
garded as  one  of  tbe  ordinary  risks  of  a  service, 
it  may  fairly  be  urged  that  neither  by  thene  de- 
■clslons  tbemaelves,  nor  by  tbe  principle  which 
they  embody,  la  the  conclusion  required,  that  a 
master  who  abdicates  all  his  (unctions  is  not 
answerable  for  the  negligence  of  the  employee 
to  whom  those  functions  are  transferred.  It 
may  be  that  there  are  some  great  considerations 
-of  public  policy  Involved  which  would  Justify 
the  application  of  the  doctrine  of  common  em- 
ployment to  this  extreme  case,  but  In  none  of 
the  opInioUB  delivered  In  the  Ilouse  of  Lords  Is 
tt  intimated  what  those  considerations  are. 
Tbe  necessity  for  strengthening  the  argu- 
ment at  tbla  point  i>ecome8  still  more  Impera- 
tive when  It  is  remembered  that,  even  from  a 
purely  Juridical  standpoint,  it  la,  to  say  the! 
least,  doubtful  wtaetber  there  is  a  preponderance 
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of  abstract  equity  on  the  side  of  tbe  rule  adopt- 
ed. 

It  has  already  been  mentioned  (IT.  b.  supra) 
tbat  several  of  tbe  moat  dlatlngulahed  English 
Judges  have  declined  to  concede  tbe  Justice  of 

a  rule  which  entails  the  anomalous  conaeqoenee 
that  masters  who  do  not  Interfere  at  oil  in  tbe 
conduct  of  their  business  Incur  a  smaller  mea»- 
ure  of  responsibility  tban  those  who  act  as  their 
own  managers.  Lord  Cockbum,  one  of  tiM 
Scotch  Judges  who  accepted  under  protest  tbe 
English  doctrine  that  a  master  is  not  liable  for 
the  negligence  of  a  supervising  employee,  con- 
sidered that,  although  this  doctrine  was  sap- 
posed  to  be  recommended  by  its  own  Inherent 
justice,  "the  Justice  of  the  case  la  exactly  in 
tbe  opposite  direction."  See  reporter's  note  to 
Searie  v.  Lindsay  (1801)  11  C.  B.  N.  S.  429. 

In  Davis  v.  Central  Vermont  R.  Co.  (lS8:i)  65 
Vt.  84,  45  Am.  Uep.  B90,  the  conrt,  after  noting 
that  the  view  taken  by  tbe  House  of  Lords 
"places  tbe  liability  of  the  master  upon  tbe  duty 
he  owes  the  workman  ariaing  from  their  rela- 
tions to  each  other."  and  "Implies  that  If  the 
master  personally  attempts  to  discharge  that 
part  of  the  work  which  tbe  relation  devolves 
upon  him.  and  his  negligence  therein  causes  In- 
Jury  to  tbe  workman."  ,he  Is  liable  therefor, 
proceeded  thus :  "The  qnestion  is  naturally 
suggested.  Why  should  he  not  also  he  liable 
(or  the  negligence  of  the  agent  or  servant,  whom 
he  has  appointed  to  discharge  the  same  dnty  In 
his  stead,  although  he  has  exercised  due  care 
i  to  select  a  person  competent  and  skillful?  Is 
I  su''h  an  agent  or  servant,  while  performing  the 
duty  cast  by  the  relation  upon  the  maater,  a 
fellow  workman  with  tbe  master's  servant  la 
the  employment,  in  such  a  sense  tbat  the  lat- 
ter cauuot  and  ought  not  to  recover  of  the  mas- 
ter for  Injuries  sustained  through  the  negligence 
of  the  former?  If  so,  the  master  who  performs 
his  part  of  the  dnty  aa  this  defendant  and  all 
corporations  must,  by  agents  and  servants,  se- 
cures an  Immunity  from  liability  which  tbe 
mcRter,  who  personally  enters  the  service  to 
manaire  and  direct  the  performance  of  the  work, 
does  not  enjoy." 

If  tbe  employer's  liability  act  of  1880  Is  to 
be  taken  as  embodying  the  opinion  of  the  ma- 
jority of  nonprofessional  Englishmen  on  this 
question,  the  Justice  of  the  rule,  when  referred 
to  the  more  genaml  ethical  teats,  which  laymen 
are  qnite  as  competent  to  apply  as  lawyers,  Is 
even  less  clearly  beyond  controversy. 

It  would  appear,  therefore,  that  the  decision 
In  Wilson  V,  Merry  la  open  to  exception  In  this 
respect  at  all  events,  that  no  attempt  Is  made 
to  bridge  over  tbe  logical  hiatus  Indicated  by  tbe 
fact  that  in  view  of  that  decision  having  ex- 
tended tbe  doctrine  of  common  employment  to 
a  point  at  whlcb  its  antagonism  to  a  general 
maxim  of  Jnrlaprudenee  becomes  eq»eclally  man- 
ifest and  direct,  and  Its  Justice  particularly 
questionable,  the  fnndamental  principle  relied 
upon  by  tbe  House  of  Lords  cannot  be  conceded 
to  Involve,  as  a  necessary  corollary,  the  concln- 
slon  deduced  from  it. 

But  this  la  not  the  only  weak  point  In  the 
arguments.  The  doctrine  propounded  smounts, 
as  tbe  present  writer  ventures  to  think,  to  a 
logically  untenable  compromise  between  the  ad- 
mlaaion  and  rejection  of  tbe  nondelegability  of 
certain  obligations  Imposed  by  tbe  law  upon  the 
master.  From  tbe  opinion  of  Lord  Calms  it 
seems  impossible  to  draw  any  other  inference 
tban  that  tbe  duties  of  tbe  master  to  "aelect 
proper  and  competent  persona  to  anperlntend 
the  work,  and  to  furnish  them  with  adeqnata 
resources  and  materials  for  the  work,"  are  re- 
garded  by  him  aa  absolute :  and  this  seems  to 
be  also  the  view,  not  only  ot  the  otheo  imw 
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lords,  but  of  tbe  Jndgea  wbo  In  aubseqnent  caaes 
have  followed  Wilson  t.  Merry. 

Lord  Chelmaford  and  Lord  Colonaar  both  ad- 
nltted  that  a  mine  owner  may  be  liable  for  de- 
ferta  In  tbe  general  arraDcement  or  ajatem  of 
▼entllatloa,  and  contrasted  aucb  a  caase  of  In- 
Jury  with  that  ander  dlacusaloo.  The  latter 
aald  (1  L.  B.  1  11.  L.  Sc.  App.  Caa.  344,  19  L.  T. 
N.  a.  SO)  :  "I  think  that  there  are  duties  In- 
cumbent on  masters  with  reference  to  the  safety 
of  laborers  In  tolnes  and  factories,  on  the  fuU 
fllment  of  which  the  laborers  are  entitled  to 
rely,  and  for  the  failure  In  whicb  the  master 
mar  be  responsible.  A  total  neglect  to  provide 
any  system  of  veatllatlon  for  the  mine  may  be 
of  that  character.  Culpable  negllgenea  In  au- 
peiTlalon,  If  the  master  takes  tbe  saperrlslon 
on  himself, — or,  where  he  devolTes  It  on  others, 
the  heedless  selection  of  onBkllful  or  Incompe- 
tent persons  for  tbe  duty,  or  the  failure  to  pro- 
Tide  or  supply  the  means  of  prorldlos  proper 
machinery  or  materials,^ — ^may  farnisb  grounds 
ot  Jlabllitjr;  and  there  may  be  other  duties, 
Tarylng  according  to  the  nature  of  tbe  employ- 
ment, wherein,  if  the  maater  falls,  bs  may  bo 
responsible." 

In  a  later  appeal  from  Scotland  the  House  of 
Lords  held  that  a  complaint  alleging  an  Injury 
from  tbe  defective  splicing  of  a  ship's  tackle 
la  demurrable  nnless,  at  all  events.  It  also  avers 
that  the  splicing  was  defective  at  the  time  the 
vessel  was  equipped.  Gordon  v.  Pyper  (U.  L. 
1&02)  20  Sc.  Bess.  Cas.  4tb  Series,  23.  Lord 
Watson'a  position  waa  that  a  mere  defect  in  the 
splicing  of  a  ship's  tackle,  which  is  obvlons, 
does  not  constitute  any  default  of  duty  on  the 
part  of  the  shipowner.  If  be  provides  the  master 
and  crew  with  the  proper  materials  tor  correct- 
ing tbe  defect  In  tbe  course  of  tbe  voyage. 

In  Allen  t.  New  Gas  Co.  (1876)  L.  R.  1 
Ezcb.  DIv.  251.  45  L.  3.  Excb.  N.  8.  666,  84  L. 
T.  N.  S.  S41,  Uuddleston,  B.,  after  referring  to 
the  opinion  of  Lord  Cairns  In  Wilson  v.  Merry, 
proceeded  thus:  "To  eatablisb,  therefore,  neg- 
ligence against  the  defendants,  the  plaintiff 
moat  prove  that  the  defendants  undertook  t>er- 
aonally  to  superintend  and  direct  the  works,  or 
that  the  persons  employed  by  them  were  not 
proper  and  competent  persons,  or  that  the  ma- 
terials were  Inadequate,  or  tbe  means  and  re- 
sources were  unsuitable  to  aeeompllah  tbe  work. 
The  onus  Is  upon  him,  and  falling  to  do  so  he 
fails  to  establlitfa  negligence.  ...  By  suit- 
able means  and  resources,  we  think  must  be 
meant  all  that  was  necessary  to  carry  on  the 
business.  Including  premises  reasonably  safe 
for  that  purpose,  as,  for  Instance,  In  case  of  a 
mine,  of  a  proper  system  of  ventilation  as  polnt- 
«d  ont  by  Lord  Colonsay  In  Wilson  v.  Merry 
<1868)  L.  B.  1  H.  L.  Sc.  App.  Cas.  326.  19  L.  T. 
N.  S.  30;  but  there  was  no  evidence  to  show 
that  the  premlineB  of  the  defendants  were  dan- 
gerous, that  these  gates  were  defective  In  their 
original  construction,  or  that  they  had  not  been 
perfectly  safe  when  first  put  up.  If  they  had 
fallen  into  a  state  of  decay,  and  had  been  per- 
mitted to  remain  In  that  atate.  It  could  scarcely 
be  said  tbat  that  was  the  set  of  tbe  defendants, 
bat  must  have  teen  that  of  tbe  persons  whom 
they  must  have  employed,  and  there  was  no  evi- 
dence to  shew  that  such  persons  were  not  prop- 
er and  competent  for  tbe  defendants  to  employ." 

in  one  Scotch  case  a  part  of  the  Judges, 
while  denying  that  negligence  was  established 
by  the  evidence  admitted  tbat  tbe  failure  of  a 
mining  company  to  supply  timber  for  the  sup- 
port of  the  roofs  Imported  a  breach  of  duty. 
Stewart  r.  Coltnesa  I.  Co.  (18TT)  4  Be.  Sess. 
Cass.  4th  Series.  952. 

In  SDOtber  It  was  held  that  a  master  Is  not 
relieved  of  his  rMponslblllty  for  defects  in  the 
permanent  equipment  of  his  premises  1^  the 
£1L.B.A. 


mere  fact  tbat  the  work  of  equlpmcnf  was  in- 
trusted to  a  competent  manager.  M'KIIlop  v. 
North  British  R.  Co.  (18SH))  23  Sc.  Hess.  Cas. 
4th  Series,  T08  (water  tank  placed  so  as  to 
obstruct  the  view  of  engine  drivers  at  a  critical 
point  of  the  line). 

In  Le  May  v.  Canadian  P.  B.  Co.  (1800)  17 
Out.  App.  Itep.  283,  Ilagarty,  C.  J.  0.,  said: 
*'I  look  upon  the  duty  of  seeing  that  a  track  Is 
lit  tor  use  and  properly  safecuurded  aa  required 
by  law  before  Its  being  used  as  a  duty  whicb  the 
company  must  perform  at  Its  peril,  and  tbat  It 
will  not  excuse  them  to  prove  tbat  thsy  gave 
directions  to  have  everything  done  rightly  and 
legally.  It  might  present  a  different  aspect  If 
the  portion  of  road  bad  been  all  right  at  Its 
opening, — tbe  frog  duly  packed, — and  that  by 
some  servant's  neglect  It  had  not  been  repacked. 
The  original  omission  to  pack  the  trog  cannot, 
as  I  think,  be  properly  excusable  as  tbe  negli- 
gent act  of  a  servant  In  a  common  employment 
with  plaintiff." 

Tbe  line  which  tbe  reasoning  took  Id  Wilson 
T.  Merry,  and  tbe  weight  of  Judicial  opinion, 
evidenced  by  the  above  cases.  In  favor  of  mak- 
ing a  distinction  between  the  quality  of  the 
duties  of  a  maater  In  respect  to  original  con- 
struction and  subsequent  maintenance,  baa  cast 
doubt  upon  tbe  correctness  of  some  earlier  de- 
clRlons  which  seem  to  Ignore  that  distinction. 

In  one  It  was  broadly  laid  down  tbat.  In  or- 
der to  render  a  maater  liable  tor  an  injury  to 
bis  servant,  caused  by  the  breaking  of  a  ma- 
chine belonging  to  tbe  master,  it  is  not  sufficient 
to  show  tbat  the  machine  was  defectively  con- 
structed, but  there  must  also  be  evidence  that 
the  master  employed  Inrompetent  persons  to 
construct  the  machine.  I'otts  v.  Port  Carlisle 
Duck  &  B.  Co.  (1860)  8  Week.  Bep.  524,  2  L. 
T.  N.  S.  288. 

In  another  It  was  held  that  a  workman  cannot 
recover  damages  from  his  employers  for  Injuries 
Bustalned  by  bim  while  at  work  in  their  mill, 
and  resulting  from  tbe  buIlAing  having  been 
originally  negligently  constructed,  unless  per- 
sonal negligence  la  proved  against  bis  employers 
themselves  (or  against  some  persim  acting  by 
their  orders),  either  in  having  given  directions 
how  tbe  building  should  be  constructed,  or  in 
having  knowingly  Intrusted  the  execution  of  tbe 
work  to  an  Incompetent  person.  Brown  v.  Ac- 
crlngton  Cotton  Spinning  &  Mfg.  Co.  (1SC5)  3 
Ilurlst.  &  C.  511,  34  L.  J.  Exch.  N.  S.  208,  13  L. 
T.  N,  S.  94.  There  the  accident  was  caused 
by  the  negligence  of  one  Dean,  tbe  clerk  of  the 
works  employed  by  tbe  defendant  to  supervise 
tbo  contractors  for  the  construction  of  the  sev- 
eral parts  of  the  building.  The  position  of  the 
Judges  is  apparent  from  the  following  extrsL-ts. 
At  tme  stage  of  the  argument  Martin.  B.,  ob- 
served :  "It  Is  neceSbary  to  show  either  per- 
sonal negligence  on  tbe  part  of  the  defendants 
or  tbe  workmen  acting  under  tbelr  orders,  or 
tbat  tbe  defendants  employed  workmen  whom 
they  knew  to  be  unskilful.  The  plaintllT  must 
establish  this,  that  if  persons  building  a  bouse 
employ  a  man  to  superintend  tbe  works,  and 
allow  them  to  be  completed  without  tbelr  per 
sonal  superintendence,  and  many  months  after 
the  negligent  act  la  done,  tbe  owners  not  being 
aware  of  It,  tbe  bouse  falls  and  Injures  a  per- 
son whom  tbey  employed  to  work  there,  they 
are  responsible.  That  cannot  be  done  without 
showing  some  contract  or  warranty  to  the  per- 
son employed  tbat  the  state  of  tbe  house  was 
such  that  It  was  safe  for  him  to  work  In  It." 
Tbe  case  of  Barton's  HIII  Coal  Co.  v.  Beld 
(1858  )  3  Macq.  B.  L.  Cas.  266,  288.  4  Jnr.  H. 
S.  767,  being  cited  by  counsel,  the  same  learned 
Judge  remarked :  "Tbe  question  In  that  case 
was  whether  a  master  was  liable  for  Injury  to 
a  MTvant  caused  by  the  negligence^  a  fallow 
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Mmat.  In  an  th«  csim  la  which  a  maitsr  has 
beeo  h«ld  Ilabl*  for  Injury  to  a  Mrrant  there 
bi«  been  a  want  of  reaBonable  care  at  the  very 
time  the  accident  happened,  and  which  Imme- 
diately and  directly  canaed  It ;  bere  It  la  aongbt 
to  go  far  back,  and  1  do  not  see  the  limit ;  It 
might  be  fifty  years  after  the  bonae  waa  Improp- 
erly built."  In  the  opinion  delivered  for  the 
whole  court  It  waa  aald :  "It  la  raough  to  say 
that  our  Judgment  la  founded  on  this,  that  there 
waa  DO  evidence  of  peraonal  negligence  on  the 
part  of  the  company  or  any  of  the  memtien  of 
It :  Dor  waa  It  shown  that  there  waa  negligence 
on  the  part  of  any  person  acting  as  their  serrant 
or  under  their  ordera,  for  which  ther  are  re- 
apons.bte,  either  by  having  given  Bpedllc  di- 
rections as  to  the  mode  in  which  the  work 
should  be  done,  or  by  having  any  reason  to  sup- 
poae  that  the  person  to  whom  they  Intrusted  the 
duty  of  seeing  that  It  was  properly  performed, 
was  not  a  person  of  ordinary  competence." 

In  Uaaaacbuaetts,  the  state  which  has  most 
closely  followed  the  English  declalona,  the  non- 
delegability of  the  dnty  of  famlihlng  appll- 
ancea,  as  dlstlDgulsbed  from  that  of  rep^rlog 
them,  has  always  been  recognized.  Bee,  for  ex- 
ample, Seaver  v.  Boston  &  U.  R.  Co.  <18eo>  14 
Gray,  466 :  King  v.  Boaton  A  W.  R.  Corp.  ( 1851) 
fi  CuBh.  112:  Moynibanv.  Hills  Co.  (1888)  146 
Uaea.  586,  16  N.  B.  S74. 

Compare  also  the  Maryland  cases  cited  In  IV. 
d,  2.  aupra. 

The  decision  In  Wilson  v.  llerrj,  therefore, 
really  goes  no  furtb«i  tiian  to  deny  that  there 
U  such  a  functionary  as  a  vice-principal  In  mat- 
ters connected  «-lth  the  operation  of  a  going 
concern,  and  leaves  the  obligations  of  the  mas- 
ter absolute,  so  far  as  regards  the  original  con- 
dition of  the  plant  and  the  capacity  of  the  em- 
ployees at  the  time  when  they  are  hired. 

From  the  conclusion  that  the  master's  duty 
to  select  proper  superintendents  and  furnish 
proper  materialb  Is  absolute  It  seems  Impoaslble 
to  escape  without  Involving  ourselves  In  the 
self-contradictory  proposition  that  one  may  be 
subject  to  a  positive  duty,  and  at  the  same  time 
not  liable  for  the  defaults  of  the  ageat  ap- 
pointed to  discharge  that  duty. 

This  fallacy.  It  may  be  remarked  In  passing, 
DDderliea  the  reasoning  of  Mr.  Beven  {1  Neg. 
738).  by  which  be  seeks  to  establish  that  the 
remarka  of  the  law  lords  in  I'aterson  Wallace 
(1854)  1  Macq.  U.  L.  Cas.  748.  do  not  support 
the  doctrlue  of  vlce-princlpalshlp.  See  IV.  b. 
1,  supra. 

That  the  adoption  of  any  such  distinction  as 
that  suggested  involves  some  consequences  suf- 
ficiently anomalous  to  throw  doubt  upon  its 
validity  may,  we  think,  be  shown  without  any 
dil&culty. 

If  the  duty  of  furnishing  proper  instrumen- 
talities at  the  Inception  or  extension  of  a  bual- 
ness  la  abaolui:e,  there  ia  no  rational  ground  up- 
on «li<ch  It  tM  be  denied  that  the  duty  of  re- 
placing thoM  Instrumentalities,  when  they  are 
no  longer  fit  for  use.  Is  alao  absolute.  This 
proposition  is  too  self-evident  and  elementarr 
to  need,  or  to  have  been  embodied  In  many  spe- 
dfle  authorities.  See,  howrever,  Moynlban  v. 
HIIIB  Co.  (1888)  146  Mass.  586,  16  N.  B.  &74. 

And  U  the  duty  of  replacement  t*  absolute, 
It  seems  to  be  a  natural.  If  not  necessary,  deduc- 
tion, that  the  aame  absolute  quality  should  be 
ascribed  to  the  duty  of  seeing  that  the  Instm- 
mentalltlei  do  not  fall  below  the  obligatory 
standard  of  eOclency  and  safety,  while  they 
are  In  use.  The  maintenance  or  restoration  of 
that  standard  being  the  eBaentis.1  objecia  to 
which  both  duties  have  referen?».  It  Is  a  mere 
scholastic  rellnement  to  differentiate  them  In 
the  present  omnectlon. 

The  conclnsloD,  therefore,  seems  to  be  Irre- 
SI  L.  B.  A. 


sistlbia  that  the  qoallfled  coneesslons  mads  1m 
Wilson  r.  Kerry,  to  tbe  theory  that  there  ar» 

certain  nondelegable  duties,  have  the  effect  or 
rendering  the  arguments  deficient  In  logical 
symmetry,  if  not  actually  self-destmctlve.  anA 
that  the  doctrine  of  Tice-prlnclpalsblp  ougbt 
either  to  be  wholly  rejected  or  extended  so  a«- 
to  cover  the  cases  which  the  Hooae  of  Xiords  e^ 
eludes  from  its  domain. 


T.  Sstotloa  of  naplOinwB  <a  lAarye  of  deport 
Meats  to  tJMr  sabordfaatea, 

a.  Oeaerol  •fatesMat. 

As  the  greater  includes  the*less,  tbe  rejection 
of  tbe  doctrine  that  the  manager  of  an  entire- 
bnalness  is  a  vlce-prlnelpal  neessssrtly  InTolvea 
the  consequence  that  tlie  master  is  oot  re- 
sponsible for  the  negligence  of  the  manager  of 
a  single  department  of  a  business. 

The  decision  of  tbe  House  of  Lords  In  Wil- 
son T.  Uerry  (IV.  d,  1,  eapro)  though  randereA 
In  terms  which  are  broad  enough  to  cover  the- 
case  of  managers  of  a  whole  business,  really 
dealt  with  the  negligence  of  an  employee  who, 
under  tbe  theory  of  the  cases  to  be  cited  below, 
would  puBslbly  be  a  maaager  of  a  departmoit. 
That  It  waa  the  intention  of  the  trial  Judge  to- 
propound  a  theory  not  materially  different  from 
the  one  embodied  in  thoae  cases  Is  apparent 
from  tbe  terms  of  bis  instruction,  as  well  a» 
from  the  following  remarka  by  Lord  Chelms- 
ford on  the  propriety  of  puttkig  to  the  Jury- 
tbe  question  whether  the  defenders  had  dele- 
gated to  Nelsh  (the  undergronnd  manager) 
their  whole  power,  authority,  and  duty  In  re- 
gard to  the  arrangement  or  syatem  of  ventils^ 
tlon,  and  alao  generally  in  regard  to  all  the- 
nndergrouttd  operations,  without  control  or  In- 
terference on.  their  part.  The  words  "dele- 
gated," and  "without  Interference  or  control,** 
are  ambiguous,  or,  at  all  events,  misleading,  ex- 
presslona.  Every  maater  may  be  said  to  dele- 
aate  to  his  servant  the  power,  authority,  and> 
duty  of  his  partlenlar  department  in  the  serr- 
iee,  without  bis  interfereace  and.  control,  and*, 
yet  he  would  be  responsible  to  third  persons  for 
tbe  con8e<iuenceB  arising  from  the  negligence 
of  that  servant  in  the  performance  of  tbe  duties- 
eo  intrusted  to  him.  What  the  learned  Judge- 
meant  to  tell  tbe  Jury  was.  that  If  Nelsh  "had 
the  complete  power  of  engaging  and  dlamlaafng- 
workmen  aa  he  pleased,  aud  tbe  ventilation 
process  was  entirely  left  to  bim  without  the  di- 
rection or  control  of  the  defenders,  he  was  a 
superintendent,  and  not  a  fellow  workman  with 
the  deceased."  Bat  If  tbe  learned  Ju<tee  had- 
ao  directed  tbe  Jury,  It  would,  In  my  opinion, 
have  been  a  misdirection,. 

On  the  other  hand,  no  court  which  treats  a 
general  manager  as  a  vlce-prlncipal  can,  with- 
out diaregardlng  logical  considerations  of  im- 
perative force,  decline  to  bold  the  master  llable- 
for  the  negligence  of  at  leaat  aome  classes  of 
supervising  employees  of  lower  grade  than  man- 
agers of  an  entire  business. 

The  control  of  a  alngle  Important  branch  of* 
an  extensive  and  complicated  business,  notably 
that  of  transportation,  often  Involves  the  man- 
agement of  what  Ib  virtually  a  separate  Indus- 
trial concern,  and  Implies  that  the  controlling- 
agent  Is  left  as  completely  to  the  exercise  of  bla 
own  discretion  as  if  be  were  actually  cooducting- 
an  entire  concern  of  a  similar  description  for  an 
independent  proprietor.  Of  such  an  agent  It 
would  be  wholly  Illogical  to  affirm  that,  so- 
far  as  the  master'a  liability  is  concerned,  ha- 
should  not  be  placed  on  the  same  footing  as  tha- 
general  oianager,  which  to  all  Inteats  ud  par^ 
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See  the  extract  from  tbe  opinion  In  the  Batl^ 
■<;ase,  ai  set  oat  In  V.  c,  tnfro. 

What  may  be  regarded  as  tb«  leading  case 
-oa  the  subject  of  departmental  vlce-princlpalt  la 
Cblcago,  M.  &  St.  P.  B.  Co.  Rom  (18S4)  112 
IT.  B.  877.  28  L.  ed.  787.  6  Sup.  Ct.  Bep.  184 
(conductor  held  a  vice-principal),  which  was 
made  to  turn  upon  the  principle  that  there  la 
"a  clear  distinction  to  be  made.  In  their  relation 
to  their  common  principal,  between  serraats  ot 

corporation,  exercUIng  DO  mperrltlon  over 
•others  engaged  with  them  In  the  same  employ- 
ment, and  agents  of  the  corporation,  clothed 
with  the  control  and  management  of  a  distinct 
-department.  In  which  their  duty  la  entirely  that 
of  direction  and  auperlntendenca.**  Chicago,  Bf. 
A  St.  P.  B.  Ca  T.  UosS  (1884)  112  U.  8.  877, 
28  L.  ed.  787,  6  Sap.  Ct.  Rep.  184. 

Thla  celebrated  decision,  ai  we  are  Informed 
hj  an  eminent  Federal  judge,  was  a  surprise 
to  the  profession,  and  was  regarded  as  carrying 
the  doctrine  ot  departmental  control  to  an 
extreme  (Brewer,  J.,  In  Howard  v.  Denver  k  R. 
O.  R.  Co.  (1886)  26  Fed.  Rep.  837),  and  by  the 
later  decisions  of  the  Supreme  Court  the  range 
■«f  positions  to  which  the  general  principle  enun* 
elated  was  at  first  sopposed  to  be  applicable  has 
been  considerably  narrowed.    See  VII.  d,  infra. 

"The  reason  ot  the  rule  of  the  liability  ot  the 
master  for  the  servant's  negligence,  as  declared 
In  the  Ross  Case  and  Interpreted  In  the  Baugh 
Case,  docs  not  consist  in  the  fact  that  the  con> 
ductor  ot  the  train  was  the  saperior  officer  ot 
the  Injured  servsnt,  bat  rather  In  the  fact  that 
tbe  latter  was  In  tbe  department  of  the  former ; 
«nd  the  conductor  was  beldtobesTlce-prlncIpal, 
not  because  he  oould  enforce  the  obedience  of 
snbordlnate  servants  placed  under  his  charge, 
Irat  because  he  was  clothed  wltb  the  power  to 
corem  the  movements  of  tbe  train  Wblch  cod- 
•tltnted  his  department."  Northern  P.  B.  Co. 
T.  Beaton  (1S94)  12  C.  C.  A.  801,  29  U.  8.  App. 
98,  64  Fed.  Rep.  563. 

The  doctrine  formulated  tbe  snpreme  court 
-of  Georgia  on  the  authority  of  the  Rosa  Case  Is 
■mm  follows :  An  agent  or  employee  of  a  corpora- 
tion, who.  In  the  discharge  of  bis  general  duties, 
taaa  charge  of  a  particular  branch  of  the  cor- 
poration's business,  as  to  which  he  acts  In  the 
capacity  ot  a  vice-principal,  and  as  such  employs 
and  has  control  of  all  the  subordinate  servants 
who  arc  at  work  under  him,  Is,  as  to  one  of  tbe 
latter  whose  duty  It  Is  to  obey  his  order  and 
who  takes  his  orders  from  no  other  source,  a 
<|aai«l-master,  and  not  a  fellow  servant,  in  tbe 
•ense  that  such  subordinate  servant  will  have 
no  right  of  action  against  the  corporation  for 
personal  Injuries  caused,  without  fault  on  bis 
fiart.  by  the  negligence  of  the  superior.  Taylor 
V.  Georgia  Marble  Co.  (1805)  99  Ga.  S12,  27  S. 
E.  768. 

There  Is,  however,  some  want  of  precision  In 
the  recent  statements  of  one  of  the  Federal  cir- 
cuit courts  of  appeal,  that  "tbe  Ross  Case 
.  .  .  has  been  so  limited  to  its  peculiar  facts 
as  to  make  it  of  no  force  as  authority  in  any 
case  where  those  facta  are  not  exactly  present- 
-ed."  Urady  v.  Soutbem  R.  Co.  (1899)  84  C. 
C.  A.  494,  92  Fed.  Bep.  491. 

It  is  true  that  since  the  Conroy  Case  (see 
V.  d,  2,  infra)  tbt  Qteclfic  mling  as  to  the  rela- 
tion of  a  conductor  to  his  subordinates  Is  dls- 
credited,  bat  •  decision  declaring  a  principle 
to  be  wrongly  applied  under  the  particular  facts 
as  evidence  In  an  earlier  case  cannot  properly 
t>e  spoken  of  In  the  terms  used  by  the  court  of 
•Pl>eals.  On  the  contrary,  the  correct  way  ot 
describing  its  present  status  as  a  precedent 
would  rather  be  to  say  that  it  has  been  over- 
ruled as  a  decision  on  tbe  facts,  but  still  stands 
unshaken  In  so  tar  as  It  •nunclates  a  general 
principle. 
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But  the  general  principle  Itself  has  been 
steadily  adhered  to,  and,  as  tbe  cases  to  be 
cited  In  this  subtitle  clearly  show,  is  now  tally 
recognized  as  a  test  of  representative  capacity, 
not  only  by  Federal  Judges,  but  also  by  a  large 
and  Increasing  anmber  ot  the  sUte  courts. 
Considered  In  Its  relation  to  the  superior-serv- 
ant doctrine,  the  vice-prlnclpalshlp  of  depart- 
mental, like  that  of  general,  manager  may  be 
viewed  as  the  result  either  of  merger  or  of  sub- 
stitution, operatinc  u  regards  kH  employees 
above  a  eertsin  grade,  (^>mpare  IT.  a,  supra. 
In  this  connection,  however.  It  will  seldom  be 
material  where  the  division  line  between  depart- 
mental managera  and  other  superior  servants 
should  be  drawn.  If  It  Is  once  admitted  that 
all  servants  exerclsii^  control  are  vlce-prlnct- 
pala  as  regards  their  subordinates,  the  only 
tbeory  upon  whicb  the  plalntlfTs  right  ot  re- 
covery can  possibly  be  enlarged  by  fixing  the 
character  of  departmental  manager  upon  the 
delinquent  employee  Is  that  the  range  of  of- 
ficial acts  for  which  tbe  master  Is  responsible  Is 
wider  in  the  case  of  a  general  agent  like  a  de- 
partmental manager  than  la  the  case  of  a  su- 
perior servant  ot  lower  rank.  Whether  such 
a  distinction  Ir  recognl^ied  In  any  of  the  courts 
is  Quite  doubtful.  See  VI.  infra,  where  It  will 
be  shown  that  tbe  difference  of  opinion  which 
prevails  as  to  the  liability  of  a  master  for  the 
manual  acts  of  a  vice-prlnclpal  la  illustrated 
by  cases  decided  both  in  states  where  the  su- 
perior-servant doctrine  is  rejected  and  In  states 
wbera  that  doctrine  Is  ap^led. 

This  Is  a  <»nvenlent  place  to  refer  to  several 
examples  of  a  use  of  tbe  term  "department" 
wblch,  it  the  doctrine  of  departmental  control 
Is  to  form  an  Int^ral  well-defined  division  ot 
the  law  of  employer's  liability,  mast  be  pro- 
nounced Inaccurate. 

Thus,  one  court  lays  It  down  that,  as  long 
as  a  mere  foreman  of  a  department  of  a  business 
keeps  within  the  line  ot  bis  duties  as  such  he 
Is  a  mere  fellow  servant  ot  one  of  his  subordi- 
nates. Indiana  Car  C4k  v.  Parker  (186D)  1(H) 
Ind.  181. 

Another  denies  that  the  foreman  of  the 
"silver-room  department"  ot  smelting  works 
is  a  vice-principal.  Nixon  v.  Selby  Smelting 
&  Lead  Co.  (1894)  102  Cal.  458,  86  Pac.  803. 

Another  was  guilty  of  a  double  verbal  Inac- 
curacy when,  on  the  one  hand,  It  refused  to  pred- 
icate vice-prlnclpalshlp  in  the  case  of  tbe  fore- 
man ot  the  "carpenter  department"  under  a 
corporation  (Dewey  v.  Parke,  D.  A  Co.  (1889) 
76  Mich.  631,  43  N.  W.  C44),  and  spoke  of  a 
mere  foreman  of  a  room  In  a  factory  as  a  "fore- 
man of  a  department"  (Flndlay  v.  Russel 
Wheel  ft  Foundry  Co.  (1S96)  108  Ulch.  280,  66 
N.  W.  50)  ;  and,  on  the  other  band,  declared  a 
certain  employee  to  be  a  vice-prlnclpal,  and  not 
a  mere  "department  leader."  Ryan  v.  Bagaley 
(1883)  60  Mich.  179,  45  Am.  Bep.  35,  16  N. 
W.  72. 

In  all  these  instances  it  is  clear  that  the  "de- 
partment" intended  is  not  such  a  subdivMon  of 
tbe  business  as  Is  contemplated  In  tbe  decision! 
to  be  reviewed  below. 

The  same  loose  use  of  the  term  sometimes 
produces  the  converse  result  ot  seemingly  com- 
mitting a  court  to  an  adoption  of  the  doctrine 
of  departmental  vtee-princlpalshlp,  when  then 
was  probably  no  Intention  of  applying  that  doc- 
trine, as  where  It  was  ruled  that  a  Jury  was 
rightly  instructed  that  It  a  flraman  was  placed 
nnder  an  englneet  as  bis  superior,  and  this 
superior  had  a  right  to  give  ordera  In  his  de- 
partment, the  engineer  was  to  be  regarded  as 
the  representative  of  tbe  employer.  Mann  v. 
Oriental  Print  Works  (1875)  11  B.  I.  152. 

Tbe  true  ratkmato  of  this  decislra>is  that  the 
doctrine  wblch  denies  tl^|i,^«9i^@@g^ 
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coDBtltatei  a  ■ervant  a  vice- principal  ceases  to 
be  op«ratlr«,  where  the  exercise  of  that  power 
takes  a  sabordlnate  outside  the  scope  of  his 
euploymsDt.  See  note  to  Olson  Minneapolis 
Jb  St  L.  R.  Co.  (Ulnn.)  48  L.  R.  A.  796. 

On  the  other  hand,  the  words  "depai'tment" 
or  "Ifraocta  of  business"  are  frequently  used  (aa 
already  noted  III.  b,  supra)  where  the  superior- 
servant  doctrine  la  adopted  to  describe  the  func< 
tlons  of  a  class  of  employ eea  who  would  certain- 
ly not  be  regarded  as  heads  of  departments  In 
Jurisdictions  where  the  mere  power  of  control 
does  not  Imply  vice-prlnclpalsblp. 

In  some  of  the  Hlssourl  cases  In  which  an 
employee  In  charge  of  a  department  of  the  bast- 
nesB  Is  r^arded  as  representing  the  master,  the 
officials  are  higher  than  those  Joat  mentioned, 
bat  yet  lower  than  most  coarts  Include  In  the 
category  of  Tice-prlnclpals,  and  It  la  difficult 
to  say  whether  the  a«e  of  this  phraseology  Is 
to  be  taken  u  Implying  an  adoption  of  the  doc- 
trine now  onder  discussion,  or  mere  verbal  lax- 
ity. Daybarsh  v.  Hannibal  &  St.  J.  B.  Co. 
(1890)  103  Mo.  570,  15  8.  W.  B54  (foreman  of 
railway  roundhouse) ;  Derany  Vnlcan  Iron 
Works  (1877)  4  Mo.  App.  236  (foreman  In 
charge  of  the  entire  worii  of  loading  bargoa  at 
the  wharf  of  a  foundry)  ;  Hoke  St.  Xiouls,  K. 
A  N.  B.  Co.  (1882)  11  Mo.  App.  674  (a  road- 
master)  . 

In  Michigan,  where  an  employee  must  cer- 
tainly be  a  bead  of  a  department  to  be  a  vlce- 
prlndpal,  the  master  has  been  held  liable  for 
the  acts  of  agents  of  no  higher  grade  than  these. 
(See  next  Subdivision,  and  jSutnmary,  Vl  I. 
infra.)  Bat  the  rationale  of  the  liability  In 
states  where  the  superlorHServant  doctrine  Is 
applied  is  of  no  Importance,  except  possibly  lo 
the  connection  adverted  to  in  the  preceding  sub- 
division, when  reference  was  made  to  the  re- 
lation between  that  doctrine  and  the  one  now 
under  dlscussloB. 

b.  Aa«eiiale  of  the  mtaatoft  HsHHtv  for  the 

VifMoe  Of  a  departmental  manager. 

The  parallelism  which,  as  remarked  In  the 
preceding  subdivision,  exists  between  the  char- 
acteristic functions  of  general  and  departmental 
managers,  seems  to  Indicate  that,  so  for  at 
least  aa  the  courts  which  reject  the  superior- 
servant  doctrine  are  concerned,  the  doctrine  of 
departmental  control  la  an  offshoot  of  the  doc- 
trine which  makes  general  managers  vice-prin- 
cipals. But  whether  It  was  or  was  not  evolved 
along  this  line,  the  authorities,  at  all  events, 
show  cleariy  that  there  Is  no  material  difference 
between  the  grounds  upon  which  general  and 
departmental  managers  are  held  to  be  vlce- 
prlnclpala.  This  will  be  sufficiently  apparent 
U  we  compare  with  the  paasaget  quoted  In  IT. ' 

c.  *upm,  the  extract  quoted  In  Uie  following 
sabdivlslon  from  Mr.  Justice  Brewer's  opinion 
In  the  Baugh  Case,  and  with  such  statements 
as  these :  Where  a  master  places  the  entire 
charge  of  his  business,  or  a  distinct  branch  of 
It,  In  the  hands  of  an  agent  exercising  no  dis- 
cretion and  no  oversight  of  his  own.  It  Is  mani- 
fest that  The  neglect  by  the  agent  of  ordlnarr 
care  In  supplying  and  maintaining  suitable  In- 
stnimentalltles  for  the  worit  reqnlred  Is  a 
breach  of  duty  for  whleh  the  maater  should  be 
held  answerable.  The  negligence  of  the  agents 
with  such  powers  becomes  the  negligence  of  the 
master.  Mullan  v.  Philadelphia  A  S.  Mall  8. 
S.  Co.  (1876)  78  Pa.  25,  21  Am.  Rep.  2. 

It  Is  not  unusual  In  formal  <itatements  of  the 
doctrine  that  a  master  la  liable  for  the  negli- 
gence of  au  agent  managing  his  entire  business, 
to  Introduce  a  supplementary  declaration  that 
he  Is  under  a  liability  of  a  tike  character  and  I 
extent  with  respect  to  the  default*  of  an  agent 
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In  whose  bands  he  places  the  control  of  ■  dl^ 
tlnct  branch  of  bis  business. 

A  Tlce-prlnclpal  for  whose  negligence  an  em- 
ployer will  be  liable  to  other  employees  most 
be  one  In  whom  the  employer  has  placed  the 
entire  chArge  of  the  business,  or  of  a  dlaUnct 
branch  of  it,  giving  him,  not  mere  authority 
to  superintend  certain  work  or  certain  work< 
men.  bat  control  of  the  business,  and  exercis- 
ing no  discretion  or  oversight  of  his  own. 
Prevoat  v.  Cltlsena'  Ice  A  Refrigerating  Co. 
(1898)  185  Pa.  617.  40  Atl.  88;  New  York,  L. 
B.  A  W.  B.  Co.  V.  Bell  (1886)  112  Pa.  400.  4 
Atl.  CO ;  Ardeaco  Oil  Co.  v.  Gllson  (1869)  63  Pa. 
150;  Lewis  v.  Selfert  (1887)  116  Pa.  628,  11 
Atl.  614:  Smith  v.  Wabasb,  St.  L.  A  P.  B.  Co. 
(1887)  92  Ho.  859,  4  S.  W.  129;  Minneapolis 
V.  LnndiD  (1893)  7  C.  C.  A.  S44.  19  D.  8.  App. 
24S,  58  Fed.  Bep.  525 ;  CooIbod  v.  Leonard 
(1896)  77  Fed.  Bep.  688. 

e.  Limttt  of  the  OootHne  of  departmomtal  om- 

trol. 

The  rationale  of  the  doctrine  which  declarer 
the  master  to  be  responsible  for  the  negligence 
of  a  departmental  manager  Indlcatea  that  no 
employee  can  properly  be  placed  In  this  cate- 
gory, unless  he  is  exercising  all  the  functions 
which  the  master  himself  would  exercise.  If  he 
were  personally  supervising  the  same  section 
of  his  business.  Tbat  Is  to  say.  his  represen- 
tative character  la  not  established  by  any  evi- 
dence which  falls  to  show  that  there  has  been 
tbat  complete  transfer  of  the  master's  character- 
istic functions  wbldi  Implies  that  the  trans- 
feree Is  Itivested  with  the  rlgbt  and  duty,  not 
of  merely  seeing  that  his  subordinates  perfonn 
some  definite  routine  ivork  In  the  manner  pre- 
scribed, and  with  the  appliances  famished,  but 
of  providing  the  appliances  themselves,  and  of 
making  such  a  disposition  of  the  workmen  In. 
regard  to  those  appliances  as  will  most  effectu- 
ally secure  the  general  results  for  the  attain- 
ment of  which  the  branch  of  the  business  undu' 
his  control  has  been  organized. 

Two  years  after  the  decision  In  the  Ross 
Case,  Brewer,  J.,  laid  down  the  law  aa  follows  i 
"To  make  one,  aa  the  controller  of  a  depart- 
ment, properly  the  representative  of  the  maa- 
ter, his  duties  should  be  principally  those  of 
direction  and  control.  He  sbonld  have  some- 
thing more  than  the  mere  management  of  ma- 
chinery ;  he  should  have  subordinates  over 
whose  various  actions  be  has  supervision  and 
control,  and  not  a  mere  assistant  to  bim  In  his 
working  of  machinery.  He  ahould  have  control 
over  an  entire  department  of  service,  and  not 
simply  of  a  single  machine  In  that  nervlee. 
He  should  be  so  lifted  up.  In  the  grade  and  ex- 
tent of  his  duties,  aa  to  be  fairly  regarded  as  the 
alter  ego — the  other  self — of  the  maater."  How- 
ard V.  Denver  ft  B.  G.  B.  Co.  (1886)  26  Ved. 
Rep.  887. 

Id  Baltimore  ft  O.  B.  Co.  v.  BSngb  (1898)  14» 
U.  8.  3B8,  37  L.  ed.  772,  18  Sup.  Ct.  Rep.  914, 
the  same  dlstlngulsbed  Jurist  wrote  the  opin- 
ion of  the  majority  of  the  court,  and  had  an- 
opportunlty  to  explain  at  greater  length  hta 
views  as  to  the  proper  scope  and  meaning  of  the- 
doctrine  by  which  the  head  of  a  department  la  m. 
vice-prlnctpal :  "Where  the  master  is  a  cor- 
poration, there  can  be  no  negligence  on  the  part 
of  tlie  master  except  it  also  be  tbat  of  some 
agent  or  servant,  for  a  corporation  only  acta 
ibrongh  agents.  The  directors  are  the  mana- 
ging agenta ;  their  negligence  must  be  adjudged 
the  Degllgence  of  the  corporation,  although  they 
are  almply  agents.  So,  when  they  friace  the 
entire  managonent  of  the  corporation  In  the 
bands  of  a  general  saperlntendait,  sach  canaiml 
■uperintendnit,  thoc^iilMMi^L^Mitf 
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II  almost  onlreriallr  recognized  as  the  repre- 
•entatlre  of  tbe  corporation,  the  master,  and 
kls  Degilgence  as  that  of  the  master.  And  It 
Is  only  carrrlng  the  same  principle  a  little  furth- 
er and  with  reaaonable  application,  when  It  la 
held  that.  If  the  business  of  the  master  and  em- 
ployer becomes  so  rast  and  diversified  that  It 
naturally  ieparatea  Itself  Into  departments  of 
•ervlce,  tb«  individuals  placed  by  him  in  charge 
of  thoM  separata  brancbea  and  departments  of 
■ervice,  and  given  entire  and  absolute  control 
therein,  are  properly  to  be  considered,  with  re- 
spect to  employees  under  them,  vice-prlnclpala, 
representatives  of  the  maater,  aa  fully  and  as 
completely  as  If  the  entire  bualnesa  of  the  mas- 
tar  was  by  him  placed  under  charge  of  one  bu- 
peilntMident.  It  waa  thia  proposition  which 
the  eoart  applied  In  the  Ross  Case,  holding  that 
the  conductor  of  a  train  has  the  control  and 
managemeat  of  ft  distinct  department.  But 
this  rule  can  only  be  Mrlj  applied  when  the 
dUTerent  branches  or  departmenta  of  service 
are  in  and  of  themselves  separate  and  distinct. 
Thus,  between  the  law  department  of  a  rail- 
way corporation  and  the  operating  department 
there  Is  a  natural  and  distinct  separation, — one 
which  makes  the  two  departments  like  two  In- 
dependent kinds  of  buBlness,  In  which  the  one 
employer  and  maater  Is  engaged.  So,  often- 
times, there  Is  in  the  affairs  of  such  corpora- 
tion what  may  be  called  a  manufacturing  or 
repair  department,  and  another  strictly  oper- 
ating department.  These  two  departments  are. 
In  their  relations  to  each  other,  aa  distinct  and 
separate  as  though  the  work  of  each  waa  carried 
(Ml  by  a  separate  corporation.  And  from  this 
natural  separation  flowa  the  rule  that  be  who 
is  placed  In  charge  of  such  separate  branch  of 
the  service,  who  alone  auperlntenda  and  has  the 
control  of  it.  Is  aa  to  It  In  the  place  of  the  mas- 
ter. But  this  is  a  very  different  proposition 
from  that  which  afllrma  tbat  each  aeparate  piece 
of  work  In  one  of  these  branches  of  service  Is 
a  distinct  department,  and  gives  to  the  individ- 
ual having  control  of  tbat  piece  of  work  the  po- 
sition of  vice-prluclpal  or  representative  of  the 
maater.  ...  It  may  safely  be  said  that 
this  court  has  never  recognised  the  proposition 
tbat  the  mere  control  of  ona  semnt  over  an- 
other la  doing  a  particular  piece  of  work  de- 
stroys the  relation  of  fellow  semnts,  and  puts 
an  end  to  the  master's  liability.  On  the  con- 
trary, all  the  cases  proceed  on  the  ground  of 
mne  breach  of  positive  duty  resting  upon  the 
master,  or  upon  tbe  Idea  of  superintendence  or 
control  of  a  detiartmsnt.  It  has  ever  been  af- 
firmed that  the  employee  aasumee  the  ordinary 
rlaks  Incident  to  tbe  service ;  and,  as  we  bave 
seen.  It  la  as  obvious  that  there  Is  risk  from  tbe 
nsgligenee  of  one  In  Immediate  control  as  from 
one  simply  a  coworker.  That  tbe  running  of 
an  engine  by  Itself  la  not  a  separate  branch  of 
service  seems  perfectly  clear.  The  fact  Is,  all 
tbe  locomotive  engines  of  a  railroad  company 
are  In  tbe  one  department,  tbe  operating  de- 
partment ;  and  those  employed  In  running  them, 
whether  aa  engineers  or  dremen,  are  engaged 
In  a  common  employment,  and  are  fellow  serv- 
snts.  It  might  aa  well  he  said  that,  where  a 
liveryman  has  a  dozen  carrlagea,  tbe  driver  of 
each  has  charge  of  a  separate  branch  or  depart- 
ment of  service,  and  tbat  If  one  drives  his  car- 
riage negligently  against  another  employee  tbe 
master  is  exempt  from  liability." 

The  doctrine  established  by  this  case  has  been 
stated  thus :  The  test  as  to  whether  one  em- 
plt^ee  of  a  corporation  Is  or  Is  not  a  Tlce-prln- 
cipal  as  regards  another  employee  Is  not  the 
control  exercised  by  htm  over  tbe  other,  but  be 
must  "stand  for  and  represent  the  corporation 
aa  the  superintending  and  commanding  head  of 
one  of  tbe  separata  and  distinct  departments  of 
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Its  service."  Harley  v.  Louisville  *  M.  B.  Oe^ 
(1893)  r>7  Fed.  Itep.  144. 

Tbe  theory  of  the  supreme  court  of  Indiana 
is  similar.  "Ordinarily  the  duties  pertaining  to 
a  given  employment  are  clearly  defined.  When 
one  speaks  of  employment  as  a  section-hand,  a 
brakeman,  or  an  engineer  on  a  railroad,  or  as  a 
farm  band,  or  as  a  puddler  In  an  Iron  furnace, 
or  a  uiolder  In  a  foundry,  tbe  general  character 
of  the  duties  such  employee  will  be  required  to 
perform  are  at  once  understood  by  those  Initiat- 
ed Into  the  mysteries  of  the  particular  calling. 
As  a  rule,  also,  tbe  mention  of  a  given  employ- 
ment HUtigests  the  character  of  tbe  appliances 
to  be  used,  end  the  place  and  manner  of  using 
them.  One  who  Is  placed  In  charge  of  a  fbrce 
of  men  engaged  In  any  of  those  occupations, 
whose  duties  are  limited  to  carrying  on  the 
work,  or  directing  It,  whether  actively  assisting 
therein  or  not,  and  who  la  Invested  with  no  au- 
thority, or  charged  with  no  doty,  bi  furnishing 
places  or  appliances  for  the  work,  or  in  tbe 
employment  or  retention  of  employees.  Is  him- 
self usually  a  mere  coemployee.  His  duties  re- 
quire him  to  use,  or  superintend  and  direct  the 
using  of,  places  and  appliances,  and  to  control 
employees  furnished  by  tbe  master.  If,  bow- 
ever,  be  la  given  additional  auihorlty,  and  Is 
charged  with  tbe  duty  of  furnishing  places  to 
work  and  appliances  for  tbe  work,  and  is  au- 
thorised to  employ  and  discharge  curatives, 
he  is,  as  to  such  things,  not  a  coemployee,  but 
speaks  and  acts  aa  tbe  master.  One  who  is 
placed  in  unrestricted  control  of  a  given  depart- 
ment by  his  master,  and  Is  clothed  with  tbe 
power  to  command  the  services  of  the  other 
employees,  not  simply  to  see  that  they  faithfully 
discbarge  the  duties  ordinarily  pertaining  to 
their  employment,  and  In  the  usual  places,  with 
tbe  usual  appliances  provided  therefor,  but  has 
authority  to  require  of  them  tbe  performance  of 
other  duties,  in  other  places,  and  with  other  ap- 
pliances, ...  Is  certainly  in  such  matttt 
more  than  a  mere  fellow  servant  with  those  thus 
subject  to  hie  control."  Nail  v.  Louisville.  N. 
A.  &  C.  R.  Co.  (1891)  129  Ind.  260,  269,  26  N, 
E.  168,  611. 

In  another  eaae  a  foreman  was  considered  to 
be  a  departmental  vice-prlnclpal.  because  be  had 
absolute  control  of  employees  working  under 
him,  and  authority  to  direct  them  from  one  kind 
of  employment  to  another,  without  any  Immedi- 
ate directions  or  supervision.  Consolidated 
Kansas  City  Smelting  ft  Bef.  Co.  t.  Peterson 
(1899)  8  Kan.  App.  816,  5S  Psc.  678.  The 
characteristic  function  of  a  departmental  vice- 
principal  which  is  here  referred  to  recalls  the 
rule  already  noticed  (HI.  aupni),  that  when  an 
order  takes  a  servant  outside  the  scope  of  bis 
employment  tbe  directing  employee  Is  treated  as 
a  vice-principal  with  respect  to  tbe  order  and 
Its  results,  whether  be  would  or  would  not  ae- 
cupy  tbat  relation  to  the  master  under  tbe  doc- 
trine of  the  court  in  which  the  case  present* 
itself. 

in  Doughty  t.  Penobscot  Log  Driving  Co. 
(1884)  76  He.  148.  the  court  contraats  the  posi- 
tion of  a  general  or  departmental  manager  with 
that  of  "a  foreman  in  a  partlcnlar  special  job 
of  work." 

Compare  also  the  language  used  in  Hnllan  v. 
Philadelphia  *  S.  Mall  8.  8.  Co.  (1875)  78  Pa. 
2fl,  21  Am.  Rep.  2;  Ryan  t.  Ba^aley  (1883)  5f> 
Mich.  179,  45  Am.  Rep.  85;  Louisville,  N.  A. 
ft  C.  R.  Co.  T.  Graham  (1890)  124  Ind.  89,  24 
N.  E.  608. 

A  Jury  may  deduce  vlce-prlnripalshlp  from 
evidence  that  tbe  deilnq'ient  employee  was 
placed  by  a  railway  company  In  charge  of  a 
iiuarry.  with  authority  to  employ,  control,  and 
discharge  the  woricmeu.  hia  controKjiud  manage- 
ment  being  referred  «<b|fffz^M^!3U€fg4^ 
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■nent,  and  not  gorerned  by  detailed  roles  known 
to  bis  sabordlnates  as  well  as  to  blmself.  Kan- 
sas City,  Kt.  S.  ft  M.  R.  Co.  T.  Hammond  (1894) 
B6  Ark.  824,  2«  S.  W.  728. 

Tbe  circumstance  that  "neltber  exercise  the 
diserotlon  or  the  Judgment  or  the  control  of  the 
master,  but  each  contribntes  his  pMt  to  the 
safe  running  of  the  train,"  had  been  adverted  to 
as  one  of  the  reaeoni  for  holding  tel^raph  op- 
erators and  trainmen  to  be  felloir  serrants. 
Baltimore  *  O.  R.  Co.  t.  Camp  (1880)  18  C.  C. 
A.  2SS,  31  U.  8.  App.  213,  66  Fed.  Rep.  9S2. 
Compare  Monaghan  r.  New  York  C.  A  H.  R.  R. 
Co.  (1887)  45  Hun,  113,  where  it  was  said  that 
an  operator  was  not  a  vice-prlnclpal,  aa  he  mere- 
ly had  to  exercise  some  discretion  within  a  de- 
partment. 

It  Is  not  altogether  clear  what  precise  evi- 
dential weight  the  courts  consider  to  be  due  to 
tbe  official  dealgnatlona  wbteh  may  have  been 
iMstowed  upon  tbe  delinquents  hf  the  masters 
tbemMlvea.  Tboee  designations  are  certainly 
not  conclnslve,  but,  In  the  absence  of  eomc  spe- 
«lal  reason  for  Inferring  that  a  descrlptlTO  title 
which  ordinarily  imports  a  general  agency  aa 
regards  a  certain  branch  of  a  buelness  Is  wrong- 
ly applied,  a  court  will.  It  may  be  surmised, 
always  accept  such  a  title  as  a  declaration  by 
the  maater  that  hia  cbaraeterlatic  functions 
have,  within  the  area  Indicated  by  it,  been 
tranaferred  to  the  employee  bearing  it.  In  re- 
vent  caaea  it  haa  been  admitted  that  "In  ap- 
proaching the  line  of  separation  betwen  a  fel- 
low workman  and  a  sopertstendent  of  a  par- 
ticular and  separate  department,  thera^  may  tw 
«mt>arrassment"  in  determining  the  character  of 
the  delinquent  (Northern  P.  E.  Co.  t.  Peterson 
ilf>W)  162  U.  S.  846,  40  L.  ed.  004,  16  Sup. 
Ct.  Rep.  843)  ;  and  also  Intimated  that  the  scope 
of  tbe  doctrine  of  departmental  control  ia  In 
all  probability  gulte  limited. 

"I'he  Baugh  Case  bae  set  such  limits  to  the 
Tlce-principal  doctrine  that  It  Is  exceedingly  dtf- 
dcult  to  sasgest  a  poaltloD,  outside  of  the  su- 
perintendent or  acting  superintendent  of  the 
TartouB  great  departments  of  tbe  road,  which 
will  not  be  filled  by  fellow  servants  of  all  the 
other  employees."  Grady  v.  Southern  E.  Co. 
(1809)  34  C.  C.  A.  404,  02  Fed.  Rep.  401. 

The  building  of  a  bridge  ia  a  single  andertak- 
log.  not  varied  or  extensive  enough  to  admit  of 
diBtlnct  departments.  *  Kelly  v.  Jutte  A  F.  Co. 
(1800)  98  Fed.  Rep.  880. 

In  Muhlman  v.  Union  V.  R.  Co.  (1880)  2  h. 
A.  A.  192,  87  Fed.  Rep.  160,  It  wae  held  that  a 
complaint  alleging  an  injury  caused  by  the 
other,  the  master  mechanic,  having  sole  control 
of  the  yard,  was  demurrable  for  reasons  thus 
explained:  "Whether  It  wae  a  yard  with  one 
switch  or  two,  a  elde  track  or  two ;  whether  it 
was  a  trifling  matter  or  a  large  and  eztensive 
respooalUltty ;  whether  this  aole  control  waa 
limited  to  the  repairs  of  engines  or  things  of 
that  kind;  or  whether  It  went  to  the  entire 
InisInesB  of  a  yard  of  such  size  and  with  so 
extensive  works  and  dntiea,  that  the  company 
is  bound  to  put  In  ebsrge  some  man  of  experi- 
ence. Information,  andcbaracter. — oneforwhoae 
acta  In  all  respects  It  should  be  held  respoaalble, 
— Is  not  BumdCDtly  disclosed  by  a  mere  state- 
ment that  tbe  party  was  a  master  mechanic, 
having  aole  control  of  this  yard.  The  alse  of 
tbe  yard,  amount  of  responsibility  or  vastneas 
of  tbe  business  Intrusted  to  him,  the  extent  of 
his  control.  Is  not  disclosed.  I  do  not  mean  to 
say  that  he  dooa  occupy  such  a  position  that  he 
cannot  properly  be  considered  as  in  control  of 
a  department,  so  that  the  company  may  be  re- 
Hponslbte.  I  simply  hold  that  the  complaint 
as  it  stands  Is  defective  in  that  respect,  and  the 
demurrer  will  be  sustained." 

The  deserlptlva  titlsa  and  functiona  of  the 
CI  L.  R.  A. 


employees  mentioned  in  the  eases  tabulated  ii» 
der  the  following  section  show  that  the  master 
is  not  usually  held  liable  for  the  negligence  of 
any  employeea  of  lower  grade  than  those  who 
In  the  ordinary  course  of  business  would  be  sub- 
ject to  the  Immediate  control  of  the  maater  him- 
self or  hla  general  manager.  But  there  la  some 
authority  for  Including  within  the  scope  of  the 
doctrine  of  departmental  control  a  claas  of  of- 
flclals  who,  for  want  of  a  better  term,  may  tw 
tanned  deputy  vlos-prlndpals.  as  being  the  iwl 
rspresmtUlves  of  the  master,  in  tbe  absence  of 
their  own  superiors,  so  far  aa  regards  a  portion 
of  ths  official  domain  controllsd  those  supe- 
riors. 

An  assistant  roadmaster  having  general 
charge  of  a  portion  of  a  railroad,  with  control 
of  all  the  aectlon  gauge  along  that  line,  la  not  ■ 
fellow  servant  with  a  section  band  so  aa  to 
prevent  recovery  by  tbe  latter  for  an  Injury 
caused  by  Uie  negligence  of  the  former  In  or* 
derlng  him  to  continue  his  work  of  adluatlng  a 
load  of  poles  on  a  ear  while  an  engine  is  ap- 
proaching, ttoM  throwing  him  off  hla  guard  and 
then  falling  to  take  care  to  prevent  Injuty  by 
the  approach  of  the  engine.  Harrlaon  v.  De- 
troit, L.  &  N.  E.  Co.  (1890)  70  Ulch.  400,  7 
L.  R.  A.  628,  44  N.  W.  1034.  Dlscusring  tbe 
position  of  the  negligent  servant,  tbe  court 
said:  "He  bad  general  charge  of  the  entire 
length  of  about  150  miles  of  defendant's  road, 
and  had  under  hla  control  all  the  section  gangs 
along  that  line:  and  there  Is  nothing  in  the 
record  showing  that  Doyle,  tbe  general  road- 
master,  in  any  way  Interfered  with  lilm  In  the 
manner  In  which  the  work  of  that  division  waa 
being  conducted.  He  In  fact  controlled  that  en- 
tire division  absolutely,  so  far  as  employing  and 
dlacbarglng  the  men  was  concerned.  Tbt  order 
came  from  Doyle  to  remove  these  poles,  because 
they  were  to  be  taken  to  another  division  or 
branch  of  the  same  road.  Doyle  waa  not  pres- 
ent at  the  time  of  the  Injnry,  and  the  fair  In- 
ference le  that  whatever  power  Doyle  would 
have  bad,  if  present.  Light  bad  like  power,  and 
represented  the  defendant  company  aa  fally  as 
Dojle  would  have  done.  Be  did  no  manual  la- 
bor himself,  but  bad  the  full  oversight,  care  and 
management  of  It.  It  It  apparent  tliat  tbe 
burliness  of  the  railroad  could  not  be  carried 
forward  without  this  division  of  labor  and  re- 
uponslbility.  It  was  necessary  that  tbeee  heads 
of  departments  and  divlalons  Should  be  made, 
and  power  delated  to  each  head.  Unto  auch 
circtimstnnces,  and  well-settled  rules  of  law, 
it  must  be  held  that  Light  represented  the  com- 
pany :  and  for  bis  negligence,  while  in  tbe  Hue 
of  the  duties  so  assigned  and  delegated  to  him, 
the  company  must  be  held  respooslbie.  .  .  . 
Any  other  rule  than  this  would  enable  ttie  mas- 
ter to  escape  all  liability,  )>y  parceling  out  bis 
work  to  different  beads  of  departments  or  divi- 
sions, and  retiring  from  any  management  or 
control  of  It ;  and  the  more  he  abandoned  It  to 
others, — the  more  he  neglected  it. — the  less 
would  be  be  liable.  When  the  master  appoints 
a  middleman  with  such  powers  as  were  dele- 
gated to  Light  In  this  case,  or  where  the  bnsl- 
neaa  is  of  such  a  nature  that  It  is  necessarily 
committed  to  agents,  with  full  power  to  em- 
ploy and  discharge  those  acting  under  them, 
and  with  full  and  absolute  control  of  tbe  work, 
the  principal  Is  liable." 

The  same  view  was  taken  in  a  later  case, 
where  the  court,  in  holding  an  assistant  road^ 
master  to  Im  a  vice-prlnclpal,  reasoned  thus: 
"He  had  charge  of  and  directed  the  method  of 
its  performance,  and  while  It  does  not  appear 
that  be  persooally  bad  anything  to  do  with  em- 
ploying plaintiff  In  the  first  Instance,  yet  his  «u- 
thorlty  was  »,  «^tgi,tt»^,<j?l^t^ 
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gaged  In  tbia  particular  work,  he  eren  had  con- 
trol and  direction  over  the  section  foreman,  Mr. 
CaTeoaugh,  who  did  emplo7  the  plalotlff,  aad 
who  also,  as  repreeentlng  the  defendant,  acted 
In  accordance  with  Wahl's  inatnictlons  In  refer- 
ence to  the  work  and  method  of  Ita  perform- 
ance. Under  the  facte  shown  bj  this  record  It 
la  apparent  that  Mr.  Wah!  as  assistant  road 
master,  had  not  onlr  'ull  power  to  direct  and 
control  the  work  and  prescribe  the  method  of 
Ita  performance,  but  that  he  did  so,  and,  In 
addition,  that  his  judgment  as  to  what  men 
should  be  employed,  and  when  or  how  long 
their  employment  should  continue,  or  when  a 
nan  should  he  discharged  from  such  employ- 
ment, was  absolute,  or  as  nearly  so  as  it  Is 
poBsible  for  a  master  to  cooflde  a  power  of  that 
■ort  to  an  agent  to  perform  for  him.  To  hold 
otherwise  would  be  to  close  our  eyes  to  condi- 
tions patent  to  everybody  In  all  the  ordinary 
business  afTalrs  of  life.  It  la  evident  that  the 
plalntlBC  and  all  the  other  section  hands,  In- 
cluding the  section  foreman,  looked  upon  Wabl 
aa  the  absolute  manager  and  controller  of  the 
work,  and  from  whom  tb^  received  their  or- 
ders, and  whom  they  were  bound  to  obey.  Un- 
der these  circumstances,  we  must  hold  that  the 
act  of  Wahl  was  the  act  of  the  defendant." 
Palmer  t.  Michigan  C.  E.  Co.  (1S92)  98  Mich. 
863.  IT  L.  B.  A.  036,  53  N.  W.  397. 

The  liberal  construction  put  by  this  court 
upon  the  doctrine  of  departmental  control  is 
alao  exemplified  In  the  ruling  tbat  a  foreman 
of  a  gravel  train  Is  a  Tlce-prlnclpal.  Erickson 
T.  Hllwankee.  L.  8.  &  W.  B.  Co.  (1890)  88 
Mich.  Z81,  47  N.  W.  237.  See  also  Lyttle  v. 
Chicago  &  W.  M.  R.  Co.  (1890)  84  Mich.  289, 
47  N.  W,  671,  holding  a  railway  company  liable 
for  the  negligence  of  a  yardmaster.  But  In  this 
last  case  distinctly  nondelegable  duties  wars  In- 
volved.   See  V.  d,  4,  iuffa. 

In  another  state  It  has  been  held  that  a  fore- 
man having  authority  to  employ  and  discharge 
the  men  under  his  direction,  who  Is  the  sole  rep- 
reaentatlve  of  a  railroad  company  at  the  place 
where  the  nork  of  blasting  rock  and  transport- 
tng  It  on  flat  ears  Is  being  prosecuted,  and  who 
has  authority  to  direct  when,  bow,  by  whom, 
and  In  what  manner,  the  work  shall  be  per- 
formed. Is  not  the  fellow  servant  of  a  laborer 
under  his  direction,  aad  bis  negligent  omission 
to  remove  a  blast,  or  warn  the  latter  of  Its  pres- 
ence. Is  chargeable  to  the  compa ny,  although  he 
Is  under  the  general  control  of  a  road  master 
whose  headquarters  are  several  miles  away. 
McDonough  v.  Great  Northern  R.  Co.  (1896) 
16  W'aab.  244,  46  Fae.  S34. 

ZiOgicatly  sueh  a  doctrine  It  unexceptionable, 
for  It  cannot  be  denied  that.  If  the  business  of 
the  employer  is  so  extensive  and  complicated 
that  there  Is  neceeaarliy  a  complete  transfer  of 
his  characteristic  functions  to  a  grade  of  offl- 
clala  lower  than  those  which  take  their  orders 
directly  from  himself  or  his  general  manager,  he 
should  be  required  to  answer  for  their  negli- 
gence. But  It  must  be  admitted  that,  upon  the 
facta,  the  cases  cited  In  the  last  note  carry  the 
doctrine  of  departmental  control  beyond  the 
limits  by  which  the  chief  exponents  of  that  doc- 
trlDc.  the  Federal  courts,  seem  inclined  to  cir- 
cumscribe it  In  the  moat  recent  decisions.  See 
VII.  infra.  In  a  decision  rendered  prior  to  the 
Baugh  Case  It  seems  to  have  been  assumed  by 
the  Supreme  Court  of  the  United  States  that 
a  foreman  of  construction  was  a  vice-principal. 
Coyne  v.  Union  P.  R.  Co.  (1889)  133  U.  8.  370. 
83  L.  ed.  651,  10  Sup.  Ct.  Rep.  382.  But  prob- 
ably, though  it  Is  not  apparent  from  the  report, 
bis  rank  was  higher  and  his  functions  more 
comprehensive  than  those  of  the  foreman  In 
the  McDonough  Case  (1896)  15  Wash.  244,  46 
Pne.  884,  MiprA. 
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In  the  Harrison  Caae  (1890)  79  Mich.  409, 
7  L.  R.  A.  623,  44  N.  W.  1034,  supra.  It  was  re- 
marked that  the  tendency  of  modem  decisions 
was  to  enlarge  the  liability  of  masters,  especial- 
ly where  the  delinquent  was  a  superior  servant, 
and  the  decision  was  doubtless  InSuenced  br 
the  supposition  that  the  general  current  of  au- 
thority was  being  followed.  This  supposition, 
however,  waa  scarcely  Justified.  Any  tend- 
ency there  nay  be  to  hold  the  master  to  a  larg- 
er measure  of  liability  may  rather  be  aald  to  be 
manifesting  Itnelf,  in  the  majority  of  Jurisdic- 
tions, at  least  along  the  lines  Indicated  by  the 
theory  which  refers  bis  responsibility  directly 
to  tbe  character  of  the  act  which  caused  the  In- 
Jury,  and  ignores  tbe  functions  ordinarily  dis- 
charged by  tbe  negligent  employee. 

It  Is  manifest  t!iat  only  tbe  directors  of  a 
corporation,  or  the  general  superintendent  In 
whose  bands  its  entire  management  Is  placed, 
uan  be  held  to  be  vice-principals  in  a  case  where 
there  is  no  division  of  the  business  of  the  cor- 
poration Into  distinct  departments.  What 
Cheer  Coal  Co.  v.  Johnson  (1893)  6  C.  C.  A. 
148,  12  U.  S.  App.  490,  56  Fed.  Rep.  810,  disap- 
proving an  instruction  to  the  effect  that  one  of 
several  foremen  in  charge  of  a  few  miners,  him- 
self subject  to  the  control  of  a  "pit  boss"  who 
was  In  tarn  under  tbe  direction  of  the  general 
superintendent  of  the  mine,  was  a  Tlce-principal 
if  the  power  of  control,  management,  and  direc- 
tion as  to  the  men  engaged  in  tbe  room  under 
his  charge  had  been  conferred  upon  him,  and 
the  duty  of  obedience  was  exacted  from  bis 
subordinates. 

Whether  the  position  of  the  delinquent  em- 
ployee is  one  which  answers  to  such  a  concep- 
tion is  a  question  for  the  Jury,  whenever  the 
nature  of  his  relations  to  hts  subordinates  la 
left  in  doubt  by  the  evidence.  Muiian  v.  Phila- 
delphia &  S.  MaU  S.  S.  Co.  (1875)  78  Pa.  25, 
21  Am.  Rep.  2. 

Otherwise — and  this  Is  almost  invariably  tbe 
situation  created  either  by  the  pleadings,  or  by 
the  testimony  actually  Introduced  at  tbe  trial, 
— the  question  Is  one  of  law.  Stcvrns  v.  Coaii- 
BERLiM,  cuing  New  England  B.  Co.  v.  Conroy 
(1899)  176  U.  S.  323,  44  L.  ed.  181,  20  Sup.  Ct. 
Rep.  85:  Central  R.  Co.  v.  Keegan  (1895)  160 
U.  S.  259,  40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269; 
Northern  P.  R.  Co.  v.  Peterson  (1896)  162  U. 
S.  346,  40  L.  ed.  094,  16  Sup.  Ct.  Rep.  843; 
Martin  v.  Atchison.  T.  ft  S.  F.  R.  Co.  (1897) 
lei;  U.  S.  399,  41  L.  ed.  1051.  17  Sup.  Ct.  Rep. 
603 ;  Alaska  Treadweli  Gold  MIn.  Co.  v.  Whelan 
(1897)  168  U.  S.  86,  42  L.  ed.  390,  18  Sup.  Ct. 
Bep.  4a 


d.  SuptrvMng  employees  held  to  he  bead*  0/ 
dBpartmentM. 

Below  are  tabulated,  under  suitable  head- 
ings, all  the  cases  which  may  certainly  be  re- 
ferred to  the  doctrine  of  departmental  control 
properly  so  called,  as  well  aa  a  number  of  oth- 
ers whleh,  though  not  categorically  relying  op- 
on  tbat  doctrine.  Involve  facts  which  render  It 
desirable  to  notice  them  In  this  connection. 
To  the  latter  class  belong,  in  particular,  sever- 
al decisions  in  New  York,  a  state  In  which  tbe 
true  doctrine  of  departmental  vlce-prlDClpala 
does  not  seem  to  have  been  formulated  with  any 
distinotneBB  (see  that  state  In  VII.  e).  In  fact 
it  Is  now,  for  all  practical  purposes,  merged  In 
tbe  theory  that  the  character  of  the  negligence 
determines  whether  the  negligent  employee  was 
the  master's  agent.  The  reasons  why  the  deci- 
sions of  some  states  whose  attitude  on  tbe  doe- 
trine  of  departmental  control  is  more  than 
usually  dlOlcalt  to  define  have  be^  classified 
under  the  subtitle  rtf atjl^u  to  l| 
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ant  doctrlDe  rather  tban  nnder  tbe  present  one, 
bave  been  explained  In  III.  f,  supra.  But  It 
baa  been  deemed  advisable  to  make  the  follow- 
ing liat  of  departmental  managers  more  com- 
plete by  citing  again  any  of  those  decisions  al- 
ready tabulated  In  the  other  subtitle,  which 
seem  to  be  legitimate  Illustration!  of  tba  princi- 
ples now  nnder  discussion. 

1.  SMpJoyrat  <fi  ihe  operating  department  of 

ratltoaji  oompantet. 

A  division  superintendent  of  a  railroad  com- 
pany, who  has  general  chnrge  and  anperrlslon 
of  the  company's  entire  business  over  bli  divi- 
sion, Including  the  control  of  the  movements  of 
atl  trains.  Is  a  vlce-prlnctpal.  Louisville,  N.  A. 
k  C.  R,  Co.  V.  Heck  (1888)  151  Ind.  202,  60  N. 
E.  9SS. 

Tbe  same  doctrine  was  apparently  assumed 
to  be  the  true  one  In  Norfolli  ft  W.  E.  Co.  Y. 
Hoover  (1894)  78  Md.  253,  25  L.  R.  A.  711,  20 
Atl.  994,  though  all  that  was  actually  decided 
was  that  a  train  despatcher  appointed  by  a 
division  superintendent  and  subject  to  hie  or- 
ders Is  not  a  Tlce-prlndpal  in  respect  to  send- 
ing oat  nnflt  brakemen  with  trains. 

Id  Hann  t.  UlchlgaD  C.  R.  Co.  (1889)  78 
Mlcb.  518,  7  L.  B.  A.  500.  44  N.  W.  502,  a  train 
despatcher  was  regarded  as  the  bead  of  a  de- 
partment. 

Tbe  dedaion  in  Darrlgan  t.  New  York  ft  N. 
B.  B.  Co.  (1884)  62  Conn.  285,  52  Am.  Rep. 
b90,  was  possibly  put  partly  on  this  ground, 
as  the  court  in  Its  argument  seems  to  waver  be- 
tween the  conception  of  departmental  control 
and  noodel^able  duties.  Tbe  Boss  Case  Is  one 
of  those  relied  upon.  Bnt  the  Federal  eonrt  of 
appeals  seems  to  consider  that  the  master's  re- 
spooslblllty  In  this  Instance  cannot  properly 
be  referred  to  this  conception  aa  It  remarks  In 
one  case  that  a  train  despatcher,  in  giving  no- 
tice of  a  change  in  the  ruuning  of  trains,  acts 
as  a  vice-prlnclpal,  "not  because  he  has  charge 
of  a  department,  but  because  of  the  nature  of 
the  duty  which  he  discharges."  Oregon  Short 
Line  ft  U.  N.  B.  Co.  v.  Prost  (1896)  21  C.  C. 
A.  180,  44  U.  S.  App.  606,  74  Fed.  Rep.  066. 
There  seems,  however,  to  be  no  valid  reason 
why  the  master's  lUbUity  should  not  be  placed 
on  either  of  these  grounds. 

For  cases  denying  a  train  despatcher  and  a 
traffic  manager  to  be  vice-principals,  see  V.  a, 
infra,  ad  /Inetrt. 

2.  EmployeEt  in  oharge  of  railway  traine. 

In  Chicago.  M.  A  St.  P.  R.  Co.  v.  Ross  (1884) 
112  U.  S.  377,  28  L.  ed.  787,  6  Sup.  Ct.  Rep. 
184,  the  Supreme  Court  of  the  United  States 
held,  afflrming  (1881)  2  MeCrarj,  236,  8  Ped. 
Rep.  544,  that  a  conductor  Is  not  a  fellow  serv- 
ant of  tlie  engineer  (Bradley,  Matthews,  Gray, 
and  Blatchford,  JJ.,  dissenting).  Tbe  grounds 
of  tbe  dei-lston  are  thus  stated  by  Field,  J., 
who.  after  laying  down  tbe  general  principle 
quoted  aupra,  proceeded  thus :  "A  conductor, 
having  the  entire  control  and  management  of  a 
railway  train,  occupies  a  very  different  position 
from  the  brakeman,  the  porters,  and  other  sub- 
ordinates employed.  He  Is  In  fact,  and  should 
be  treated  as,  the  personal  representative  of  the 
corporation,  for  whose  negligence  It  is  respon- 
sible to  subordinate  servants.  This  view  of  his 
relation  to  the  corporation  seems  to  us  a  rea- 
•onable  and  Just  one,  and  It  will  Insure  more 
care  In  the  selection  of  ancb  agents,  and  thus 
give  greater  security  to  the  servants  engaged 
nnder  htm  la  an  employment  requiring  the  ut- 
mose  vigilance  on  their  pert,  and  prompt  and 
DDhesltatlng  obedience  to  his  orders.  The  rule 
which  applies  to  such  agents  of  one  railway  cor- 
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poratlon  must  apply  to  all,  and  many  corpora- 
tions operate  every  day  several  trains  over  hn&- 
dreds  of  miles  at  great  distances  apart,  eack 
being  under  the  control  and  direction  of  a  eoa- 
ductor  specially  appointed  for  Its  managemenL 
We  know  from  the  manner  in  which  railways 
are  operated  that,  subject  to  the  general  rules 
and  orders  of  the  directors  of  tbe  companies, 
the  conductor  has  entire  control  and  manage- 
ment of  the  train  to  which  he  Is  assigned.  He 
directs  when  It  shall  start,  at  what  speed  It 
sball  run,  at  what  stations  It  sbati  stop,  and 
for  what  length  of  time,  and  everything  essen- 
tial to  Its  successful  movements,  and  all  per> 
sons  employed  on  It  are  subject  to  his  orders. 
In  no  proper  sense  of  the  term  Is  he  a  fellow 
servant  with  tbe  fireman,  the  brakemen,  tba 
porters,  and  the  engineer.  Tbe  latter  an  feU 
low  Bervanta  In  the  running  of  the  train  under 
his  direction :  as  to  them  and  the  train,  he 
stands  Id  tbe  place  of,  and  represents,  the  cor- 
poration. .  .  .  There  are  decisions  in  the 
courts  of  other  states,  more  or  less  In  conform- 
ity with  those  cited  from  Ohio  and  Kentucky, 
rejecting  or  limiting,  to  a  greater  or  less  ex- 
tent, the  master's  exemption  from  liability  to 
a  servant  for  tba  negligent  conduct  of  hia  fd- 
lows.  We  agree  With  them  In  holding — and  ibe 
present  case  requires  no  farther  decision — that 
the  conductor  of  a  railway  train,  who  com- 
mands lis  movements,  directs  when  It  shall 
Bturt,  at  wbat  stations  It  shall  stop,  at  what 
speed  It  ahati  run,  and  has  the  general  manage- 
ment of  It,  and  control overthepersonaemployed 
upon  It,  represents  the  company,  and  therefore 
that,  for  Injuries  resulting  from  bis  negligent 
nets,  the  company  is  responsible.  If  such  a  con- 
ductor does  not  represent  tbe  company,  then 
the  train  Is  operated  wlthont  any  representative 
of  its  owner." 

But  the  latest  utterance  of  the  SuprcmeCourt 
is  that,  in  tbe  absence  of  evidence  that  special 
and  unusual  powers  have  been  conferred  upon 
the  conductor  of  a  freight  train.  It  cannot  be 
held,  as  matter  of  law,  that  be  Is  a  vice-princi- 
pal as  regards  tbe  other  trainmen.  New  Eng- 
land R.  Co.  V.  Conroy  (1890)  176  U.  8.  323,  44 
L.  ed.  181,  20  Sup.  Ct.  Rep  86  (conductor  did 
not  properly  examine  a  train  at  a  place  wber* 
It  was  especially  liable  to  break  apart).  Harian, 
J.,  dissenting.  This  decision,  although  not  ex- 
plicitly condemning  the  Boas  Case,  must,  we 
think,  be  regarded  aa  having  Tlztoally  overmled 
it. 

The  conclnslon  arrived  at  In  the  earlier  cnae 
was  declared  to  have  been  baaed  on  certain  an- 

sumptiona  not  borne  out  by  the  evidence,  re- 
specting the  powera  and  duties  of  the  conduct- 
ors of  freight  trains,  and  to  be  Inconsistent 
both  with  the  reasoning  and  the  conclusion  la 
tbe  Baugh  Case  (1898)  148  V.  8.  868.  87  L.  ed. 
772,  13  Hup.  Ct.  Bep.  914.  The  precise  posi- 
tion of  the  majority,  as  explained  by  Shiraa,  J., 
In  bis  opinion,  was  that,  as  the  evidence  merely 
showed  that  the  negligent  servant  waa  a  freight 
conductor  exercising  tbe  ordinary  powera  ot 
such  an  employee,  the  plaintiff  was  virtually 
asking  tbe  court  to  declare,  upon  such  common 
knowledge  aa  it  could  be  supposed  to  posseas, 
that  the  conductor  was  a  vice-principal.  Tbia, 
It  was  considered,  would  be  going  further  tban 
was  warrantable,  although  the  court  had  taken 
upon  Itself  to  lay  this  down  in  the  Ross  Case. 
The  doctrine  that  a  conductor  may  by  possi- 
bility be  shown  to  be  the  bead  of  a  department, 
and  for  that  reason  a  vice-prlnclpal.  Is  left  In- 
tact ;  but  it  is  very  difficult  to  conceive  of  any 
specific  evidence  which,  after  this  dedslon, 
would  be  regarded  by  a  court  as  strong  enoagli 
to  overcome  the  presumption  that  be  Is  a  mere 
coservant  of  bla  subordinates.  By  tbe  eoart 
of  appeals  tbe  Conroy  C»wo  has.  been  declued 
Digiiized  by  VjOOg  IC 
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to  baT«  abnlntalT  orerraled  ttie  Roas  Case. 
Strvbnb  t.  Chas<bknlin  ;  Bri«ga]  v.  Southern 
P.  Co.  (1900)  88  C.  C  A.  85B,  98  Fed.  Uep. 
958. 

The  practitioner,  therefore,  should  bear  Id 
nind  that  the  declslous  mentioned  In  the  re- 
mainder of  this  subdlTtalon  cannot  any  longer 
be  safe);  cited  In  a  Federal  court  as  prece- 
dents supporting  the  apeclflc  theory  that  a  con- 
ductor 1b  a  Tlce-prlnclpal.  But  as  long  aa  the 
Robs  Case  la  followed  In  other  Jurisdictions, 
these  decisions  havo  not  lost  all  their  author- 
ity, and  It  would  b«  improper  to  ignore  them 
here. 

The  Roas  Case  was  followed  in  Federal  courts 

aa  to  the  relation  of  a  conductor  to  the  train- 
men. In  the  subjoined  decisions:  Northern  P.  R. 
Co.  V.  Cavanaugb  (18U2>  2  C.  C.  A.  3:>8.  10  U- 
8.  App.  197,  51  Fed.  Bep.  517  (disobedience  to 
televraphic  order  as  to  holding  train)  ;  Cana- 
dian P.  B,  Co.  T.  Johnston  (1S94)  26  L.  R.  A. 
470,  9  C.  C.  A.  587,  20  U.  S.  App.  85,  61  Fed. 
Rep.  788  (sadden  starting  of  train  while  bralte- 
man  was  In  a  position  of  danger) ;  Union  P.  B. 
Co.  Callaghan  (1898)  6  C.  C.  A.  206,  12  D.  8. 
App.  &41,  56  Fed.  Rep.  988  (disobedience  to  rule 
requiring  conductor,  after  storms,  to  obtain  In- 
formation about  the  condition  of  the  track  at 
frequent  Internals)  ;  Northern  P.  B.  Co.  Pol- 
rler  (1895)  15  0.  C.  A.  B2,  29  U.  &  App.  588, 
67  Fed.  Rep.  881  (rear-end  collision)  ;  Ragsdale 
T.  Northern  P.  B.  Co.  (18SU)  42  Fed.  Rep.  383 
(demurrer  to  answer  sustained)  ;  Missouri  P. 
B.  Co.  V.  Texas  ft  P.  B.  Co.  (1888)  88  Fed.  Rep. 
816  (train  waa  started  while  brakeman  was 
tying  a  boll  cord). 

The  doLirlne  of  the  Boss  Case  still  preralls 
In  some  states  according  to  the  most  recent 
deciaioQS  on  the  subject :  Van  Amburg  t. 
Vlcksburg,  S.  ft  F.  B.  Co.  (1885)  87  La.  Ann. 
flfiO,  56  Am.  Rep.  517  (permitting  train  to  run 
at  undne  ^eed  across  bridge  In  coarse  of  eon- 
structlon.  In  the  last  cited  eaae  the  court 
aald :  "The  company  la  responsible  for  the 
ether  cause,  for  the  conductor  was  the  company 
on  that  day  and  for  that  occasion.  He  had  ex- 
clusive command  of  that  train — was  to  the  oigl- 
neer  bis  master  for  the  time,  and  did  not  so 
much  represent  the  company  as  peraonate  It. 
He  was  the  company  In  bodily  form  with  au- 
thority to  command  and  power  to  enforce.  The 
pretension  that  no  reeponribllity  can  attach  to 
the  company  except  when  It  U  present  throngh 
Its  chief  oQIcera  would  practically  relieve  It 
from  all  responslbitlty.  With  Its  president  in 
New  Yoric  and  Us  directors  equally  remote  no 
poflsiblllty  of  fastening  npou  It  any  liability 
whatever  would  exlat.  No  other  doctrine  than 
that  it  is  present  in  the  person  of  those  of  Its 
employees  who  for  the  time  operate  it  would 
give  the  smallest  modicum  of  protection  to  the 
pnbllc")  ;  Wilson  j.  Louisiana  ft  N.  W.  B.  Co. 
(1890)  51  La.  Ann.  1133,  25  So.  961  (excessive 
ipeed  considering  the  character  of  the  track — 
log  of  wood  fell  off  and  derailed  train)  ;  Spen- 
cer T.  Brooka  (1896)  97  Oa.  661,  26  S.  E.  480 
(conductor  signaled  engineer  to  back  a  car  pre- 
tnatnrely,  so  that  the  plaintiff,  a  brakeman,  waa 
crashed — decided  Independently  of  the  Georgia 
statute) :  Boatwrlgbt  t.  Northeastern  B.  Co. 
(1886)  26  B.  C.  128  (failed  to  procure  snltabte 
coupling  appliances  from  a  stock  supplied  by 
the  company)  ;  Coleman  t.  Wilmington,  C.  ft 
A.  R.  Co.  (1886)  26  S.  C  446,  60  Am.  Hep.  616 
(negflcent  adjustment  of  switch). 

As  to  these  South  Carolina  cnsrH  KrM<  that 
BUte,  VII.  e.  infra. 

In  Virginia  and  West  Virginia  the  Iliins  Case, 
though  once  followed.  Is  no  longer  accepted  as '. 
aa  authority.   Itee  tboae  states  In  VII.  e,  infra,  i 

In  Michigan  a  railway  company  baa  bean| 
held  liable  for  the  nagllgenes  of  the  flremaa  of 
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a  gravel  train.    Brickson  r.  Mllwaokee,  L.  8. 

ft  W.  B.  Co.  (1890)  88  Mich.  281,  47  N.  W.  237. 
But  here  the  injury  was  the  result  of  comply- 
ing with  an  order  to  do  work  outside  the  scope 
of  the  servant's  employment,  and  cases  of  this 
class  stand  on  a  i>ecullpr  footing.  See  note  to 
Olson  V.  Minneapolis  ft  St.  L.  B.  Co.  48  L.  R.  A. 
700. 

As  already  noted  In  II.  f,  tupra.  a  conductor 
is.  under  ordinary  circumstances,  a  mere  fellow 
servant  of  his  subordinates  In  Michigan. 

It  is  held  that  the  principle  of  the  Boss  Case 
Is  not  applicable  as  between  a  conductor  of  a 
work  train  and  a  laborer  upon  such  train,  where 
the  roadmaster  is  in  charge  of  such  train,  di- 
rects its  movements,  and  has  control  of  all  per- 
sons employed  upon  it,  Including  the  conductor 
and  engineer.  Northern  P.  R.  Co.  t.  Smith 
(1804)  8  C.  C.  A.  668,  16  U.  S.  App.  294,  60 
Fed.  Bep.  008  (collision  alleged  to  be  due  to 
want  of  proper  flagging).  Compare  Chicago  ft 
A.  B.  Co.  V.  McDonald  (1887)  21  ill.  App.  409. 

In  McOill  V.  Southern  P.  Co.  (1893;  Aria.) 
88  Pac.  821  (hurried  order  to  get  onto  a  woife 
train),  It  was  held  that  the  conductor  of  a 
work  train  was  a  vice-prlnclpal  as  to  a  section 
foreman  traveling  by  the  train ;  but,  on  a  re- 
hearing of  the  case,  they  were  held  to  be  fellow 
servants,  for  the  reason  that  they  were  both 
nnder  the  control  of  a  superior  on  the  same 
train.  Southern  P.  Co.  v.  McOlll  (1896  ;  Ariz.) 
44  Pac.  302. 

That  a  conductor  may  be  a  departmental  vice- 
principal  aa  to  a  servant  only  temporarily  un- 
der his  control  was  recognised  In  a  case  where 
It  waa  held  that  a  foreman  of  bridge  carpen- 
ters in  the  employ  of  a  railroad  company,  in 
riding  to  his  work,  belongs  to  the  train,  and  Is 
lu  the  train  department,  ao  as  to  render  the 
conductor  in  charge  of  the  train  •  vlce-prlnd- 
pal  rather  than  a  fellow  servant,  although  In 
going  upon  the  train  such  foreman  acts  under 
the  order  of  bis  Immediate  superior.  Northern 
P.  R.  Co.  V.  Beaton  (1804)  12  C.  C.  A.  301,  29 
U.  S.  App.  88,  64  Fed.  Rep.  663  (rock  In  a  tun- 
nel waa  loosened  by  the  arm  of  a  derrick  im- 
properly left  raised,  and  fell  on  the  idalntlff). 

But  the  doctrine  of  the  Rosa  Case  will  not 
render  the  company  liable  for  the  negligence  of 
the  driver  of  an  engine  not  drawing  a  train, 
who  has  no  subordinate  except  a  fireman 
(Howard  T.  Denver  ft  B.  O.  B.  Co.  (1886)  26 
Fed.  Rep.  887)  ;  eren  though  the  engineer  In 
such  case  may  be  called  a  conductor,  and  have 
full  charge  of  the  engine.  Baltimore  ft  O.  R. 
Co.  V.  Baugh  (1893)  149  U.  S.  868,  87  L.  ed. 
772,  18  Sup.  Ct.  Rep.  914  (neglected  to  deliver 
running  orders  to  engineer). 

Compare  the  ruling  that  the  driver  of  a 
"wild  engine"  not  attached  to  a  train  Is  a  fel- 
lun  servant,  and  not  a  vice-principal,  of  a  brake- 
man  upon  another  train  with  which  the  engine 
rollldee  by  reason  of  such  engineer's  negligence, 
llealey  v.  New  York.  N.  II.  ft  H.  R.  Co.  (1897) 
20  R.  I.  13(1,  37  Atl.  676  (plalntirs  counsel  had 
taken  the  special  point  that  where  an  engineer 
Is  appointed  to  "conduct"  a  train  agreeably  to 
special  orders  or  general  miea.  be  la  not  a  fel- 
low aerrant  of  servants  on  his  own  or  other 
trains). 

Nor  does  It  follow  that  because  a  rule  of  the 

company  requires  section  men  to  obey  conduct- 
ors in  furthering  the  passage  of  trains  delayed 
by  defects  In  the  track,  the  conductor  Is  cun- 
atituted  a  vice-prlnclpal  aa  to  the  section  men 
in  such  a  sense  as  to  render  the  company  lia- 
ble for  the  conductor's  failure  to  warn  onp  of 
those  section  men  of  the  danger  that  a  bluff 
overbanglng  the  track  may  fall.  Slavens  T. 
Northern  P.  R.  Co.  (1809)  88  C.  C  A.  151.  07 
Fed.  Bep.  255. 
A  conductor  Is  not  a  vlce-c 
Digilized  Dy 
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to  wmntf  under  hi*  eontroL  Northern  P.  B. 
Co.  V.  Polrler  (1896)  167  U.  S.  48.  42  L.  ed.  72, 
17  hap.  Ct.  Rep.  741;  Northern  P.  B.  Ca  t. 
Mase  (1894)  11  C.  C.  A.  63,  27  U.  &  App.  288, 
68  Fed.  Rep.  114. 

The  latter  case.  In  htddlng  that  It  la  oul^ 
nnder  the  Montana  stotute  that  a  conductor  is 
a  vlce-prlnclpai  as  to  men  on  auotber  train, 
Bupersedes  Ibe  rutins  to  the  contrary  effect  In 
Ragsdale  v.  Northern  P.  R.  Co.  (188fi)  42  Fed. 
Bep.  383.  A  different  principle  haa  been  ap- 
plied in  Ohio,  ander  the  anperlor-aerraDt  doc- 
trine.   See  I.  eupra. 

For  the  North  Carolina  caaea  on  conductors, 
•ee  III.  (,  s,  flupm. 

k.  Xmptoi/eea  lupervMng  Ms  eon*tnioUo»  and 
maintenanoe  of  raUtoay  traOka  and  ttruc- 

A  foreman  of  rallwar  construction  ia  aa- 
aiimed  to  be  a  vice-prlnclpal  In  Coyne  v.  Union 
P.  R.  Co.  (1889)  i:t3  U.  S.  370,  83  L.  ed.  651, 
10  Sup.  Ct.  Rep.  882  (uesllgence  alleged  was 
confoslng  order).  Hia  preclae  fgnctlona  are 
not  apparent  from  the  report 

Emptoyera  hare  also  been  held  liable  for  the 
negligence  of  the  following  employees : 

A  superintendent  of  constroction  on  a  rail- 
way. Kansas  P.  R.  Co.  t.  Uttle  <1877)  19 
Kan.  267  (defectlTe  macblnerr  fnmWied). 

A  auperintendent  of  the  work  of  extension 
of  a  railroad,  who  has  foremen  and  workmen 
under  blm  whom  be  employs  and  dlBcbarges 
at  bis  pleasure,  and  who  has  control  of  the 
cars,  tools,  and  machinery  with  "full  discre- 
tion to  control  and  supervise."  Denver,  8.  P. 
&  P.  R.  Co.  V.  Driscoll  (18S9)  12  Colo.  S20, 
21  Pac.  708  (control  of  Biimll  flat  car  witboat 
brake  was  lost  on  a  grade  owing  to  the  fact 
that  a  workman,  in  compliance  with  the  au- 
perlntendent's  orders,  lifted  a  itlek  which  was 
ased  to  govern  Its  speed. 

A  general  foreman  of  track  layers  under 
the  superintendent  of  eonstructton  having  the 
power  to  hire  and  discbarge  bands,  and  super- 
intending their  labor  In  constructing  a  rail- 
road. Colorado  Midland  B.  Co.  v.  O'Brien 
(18B1)  16  Colo.  219,  S7  Pac.  TOl  (overloaded 
steel  car  was  derailed — aegllgenoe  In  regard  to 
transportation  of  subordinates). 

The  general  agent  In  charge  of  the  track  lay- 
ing, having  Ave  gangs  of  men  under  him,  each 
subject  to  Its  particular  foreman,  wbMQ  be  haa 
authority  to  hire  and  discharge,  and  having  an- 
preme  control  of  bis  department  In  the  ab- 
sence of  the  general  superintendent.  Colorado 
Midland  tt.  Co.  v.  Naylon  (1802)  17  Colo.  601, 
30  Pac.  248  (derailment  caused  by  the  negli- 
gent manner  In  which  the  work  was  directed 
to  be  dona — same  accident  aa  Colorado  Mid- 
land  R.  Co.  v.  O'Brien  (1891)  16  Cola  219,  27 
Pac.  701,  tupra). 

The  foreman  of  a  railroad  company  to  whom 
Is  delegated  absolute  authority  and  control  of 
an  undertaking  to  clear  away  d4brU  against 
one  of  the  company's  toldges,  and  to  call  out 
employees  to  andat  In  that  purpose,  and  "com- 
mand where  they  abould  work  and  what  they 
sboold  do."  Nail  r.  Louisville,  N.  A.  A  C.  R. 
Co.  (1891)  129  iDd.  200.  28  N.  B.  183,  611 
(wblle  plaintiff**  decedent  was  at  work  among 
driftwood  the  foreman  suddenly  started  a  lo- 
comotive, the  reanlt  being  that  one  of  the 
ropes  passing  from  It  to  the  driftwood  was 
Jerked  from  Its  place,  and  struck  plaintiff's 
decedent— the  foreman.  Said  the  court : 
"Having  required  decedent  to  do  a  certain 
thing,  wbile  that  thing  Is  being  done  he  care- 
lessly, by  another  command,  puta  him  in  mortal 
peril,  and  causes  hi*  death"). 

A  foreman  having  exclusive  charge  and  con- 
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trol  of  the  work  of  constructing  a  tunnel,  and 
authority  to  direct  all  the  employees  under 
him  where  they  shall  work.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Graham  (1890)  124  Ind.  89.  24 
N.  £.  668  (plaintiff,  wblle  working  In  the  place 
to  which  he  was  assigned,  was  struck  by  fall- 
ing timbers,  aald  timbers  being  of  Insufficient 
strength  and  Insufficiently  braced,  to  the 
knowledge  of  the  foreman  of  repairs,  who  was 
alao  aware  of  the  existence  of  a  dangerous 
crack  In  the  roof). 

The  superintendent  of  the  construction  of  a 
railway  tunnel.  Tissue  v.  Baltimore  &  O.  B. 
Co.  (1886)  112  Pn.  91,  56  Am.  liep.  310,  3 
Atl.  667  (servant  killed  by  explosion  of  dyna- 
mite magaxlne  placed  too  cloae  to  the  worka). 

Of  the  remaining  decisions  In  which  liabil- 
ity was  imposed  on  the  master  for  the  negli- 
gence of  the  officials  designated,  those  decid- 
ed by  the  circuit  court  of  appeals  are  of  more 
than  doubtful  authority  under  the  more  recent 
decisions  of  the  Supreme  Court  of  the  United 
States.  Another,  the  Nebraska  one,  as  It  ema- 
nates from  a  state  In  which  the  superior  seri-- 
ant  doctrine  1*  accepted  (see  III.  aapra,  and 
VII.  infra).  Is  of  no  particular  significance. 
The  others  probably  go  further  than  most  of 
the  courts  which  reject  that  doctrine  would 
at  present  be  willing  to  extend  the  master's 
responsibility.  As  to  the  Michigan  cases,  see 
also  the  preceding  subdivision  ad  flnem. 

A  ruadmaster.  Atchlaoo,  T.  ft  S.  F.  R.  Co. 
V.  Wilson  (1891)  1  C.  C.  A.  25,  4  U.  S.  App. 
25,  48  Fed.  Bep.  57  (a  section  hand  killed 
through  the  overturning  of  a  wrecking  ear 
upon  which  he  was  engaged,  because  of  the  de- 
fective construction  under  the  superintend- 
ence of  Its  roadmaster,  of  a  temporary  truck 
around  a  wreck);  Thompson  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  (1888)  4  McCrary,  62D.  14  Fed. 
Rep.  564  (order  to  go  Into  place  of  unusual 
danger). 

Ah  It  was  expressly  held  In  Martin  v.  Atchi- 
son, T.  ft  S.  F.  R.  Co.  (1897)  166  U.  S.  399,  41 
L.  ed.  lOSl,  17  Sup.  Ct.  Kep.  603,  that  a  divi- 
sional roadmaster  was  not  a  vlce-prlnclpai,  the 
authority  of  these  cases  can  be  saved  only.  If 
at  all,  by  assuming  (what  the  report  does  not 
show  clearly)  that  delinquent  waa  the  general 
roadmaster  of  the  entire  road. 

A  roadmaater  (not  stated  whether  ^Uvlslon- 
al  or  general).  Cook  T.  St.  Paul,  M.  ft  M.  B. 
Co.  (1886)  34  Minn.  4S.  24  N.  W.  811  (plain- 
tiff waa  set  at  Work  clearing  away  the  dMrls 
of  a  burnt  depot  building,  without  proper  pre- 
cautions being  taken  for  hla  safety). 

As  to  the  relation  of  ttne  employeen  to  the 
subordinates  In  Minnesota,  eee  that  atat^  TIL 
e,  infra. 

A  divisional  roadmaster.  Harrison  v.  De- 
troit. L.  ft  N.  R.  Co.  (1890)  79  Mich.  409,  7 
L.  B.  A.  628,  44  N.  W.  1084  (for  facta  see  T. 
e.  auprs). 

An  assistant  roadmaster.  Palmer  ▼.  Hlcfal- 
gan  C.  R.  Co.  (1892)  93  Mich.  863,  17  L.  R. 
A.  636,  B3  N.  W.  307  (order  to  drop  rails  from 
moving  car).  As  to  these  two  Michigan  casaa, 
see  last  subdivision. 

A  foreman  In  charge  of  a  gravel  train  as 
regards  a  section  band  under  his  control  and 
direction,  and  subject  to  bis  ordera.  Union  P. 
R.  Co.  V.  Doyle  (1897)  60  Neb.  656,  TO  N.  W. 
43  (sudden  stoppage  of  train  by  order  of  fore- 
man threw  plaintiff  against  a  brake). 

A  foreman  In  charge  of  a  pile  driver,  with 
full  authority  to  have  It  repaired  when  out  of 
repair,  and  to  hire  and  discharge  the  crew. 
Schultz  V.  Chicago.  M.  ft  St.  P.  R.  Co.  (l&TVt 
48  Wis.  375,  4  N.  W.  809  (failure  to  repair- 
but  possibly  this  csae  waa  Intended  to  rest 
on  the  conception  that  the  negligence  alleged 
was  tba  breach  of  ft[3^f^f^^0^g[e 
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A  foreman  of  a  sang  of  twenty  men  en- 
gaged In  taking  down  a  shed  Btandlug  between 
railroad  tracks.  Cleveland,  C.  C.  ft  8^  L. 
B.  Co.  T.  Urown  <1893)  6  C.  C.  A.  143,  18  U. 
a.  App.  10,  66  Fed.  Bep.  804  (nibordlnaU  put 
to  work  In  a  dangerous  place  wltbout  proper 
precautions  to  protect  him  being  takan). 

4.  BupervUbtg   mnptoi/Mt  1m  ralliMiP  irordt, 
depott,  €to. 

In  Michigan  a  rardmaster  wholilres  and  dla- 
eharges  the  yard  hands,  and  directs  and  as- 
signs their  labors.  Is  the  agent  of  the  company 
In  these  respects  as  well  as  Id  the  fumlBhlng 
of  proper,  suitable,  and  safe  appliances  for 
tlieU  labor.  Lyttle  t.  Chicago  &  W.  If.  B. 
Co.  (1890)  84  Mich.  289,  47  N.  W.  671  (knew 
of  defect  In  engine  and  incompetency  of  fire- 
man to  h&Ddle  It). 

The  same  doctrine  has  been  applied  by  two 
rederal  courts.  Great  Northern  R.  Co.  v.  Hc- 
Langhlln  (189R)  17  C.  C.  A.  380,  44  D.  8. 
App.  200,  70  Fed.  Rep.  609  (workmen  ordered 
to  use  defective  skfds  for  loading  a  car);  Hardy 
T.  Minneapolis  &  St.  U  R.  Co.  (1888)  36  Fed. 
Bep.  657  (order  given  in  making  np  trains). 
Bnt  these  cases  are  more  than  doubtful  law 
under  tbe  recent  decisions  of  the  Supreme 
Court.    8ee  TII.  d,  infra. 

The  sui>^rlntendent  of  the  horse  department 
of  a  street-railway  company  seems  to  be  re- 
garded as  a  vlce-prlDclpal  lu  Kettlg  t.  Fifth 
Are.  Transp.  Co.  (1803)  6  Hlsc.  828,  26  N. 
T.  8upp.  806;  bnt  there  ths  negllgenc*  was  In 
regard  to  the  placs  of  work  (door  in  a  danger- 
ous condition);  and,  moreover,  ths  geqeral  man- 
ager had  also  hsen  notified  of  the  defect 

Bt  MmpanUliig  satployess  to  ths  sMohoatesf  dt- 
9artmtnt9  of  rsttipatff. 

A  railway  company  la  responsible  for  the 
negligence  of  a  master  mechanic  having  con- 
trol of  Its  whole  mechanical  department.  Brab- 
blta  V.  Chicago  &  N.  W.  R.  Co.  (1875)  38  Wla. 
289  (defeetlT*  engine  Injured  swltchman-^ase 
posslblr  rests  on  fact  that  aegllgeuce  was  the 
breach  of  a  nondelegable  duty);  New  York,  L. 
B.  ft  W.  R.  Co.  V.  Bell  (1886)  112  Pa.  400,  4 
Atl.  60  (allowed  a  pipe  to  remain  where  It  was 
dangerous  to  men  on  cars  passing  under  It); 
Tajlor  T.  BvanavlUe  ft  T.  H.  R.  Co.  (1880) 
121  Ind.  124,  «  L.  R.  A.  684,  22  N.  B.  876 
(plaintiff  was  engaged  In  the  work  of  removing 
the  key  of  tbe  "equalizer"  of  a  locomotive  un- 
der the  master  raechaulc's  direction,  when  the 
latter  negligently  pulled  the  equaliser  oat  of 
Its  place  so  that  it  fell  on  tbe  plaintiff). 

It  has  also  t>een  beld  that  a  foreman  of  car 
repairers  at  the  general  shops  of  a  railway 
company,  who  la  known  as  the  "wreclcmaster" 
of  the  road,  and  who  has  entire  control,  when 
bt  goes  to  a  wreck,  of  all  engaged  therein, 
iDclodlng,  among  othera,  sach  general  officers 
ttn  ths  roadnmster.  Is  a  vice-prlncipaL  Borg- 
man  t.  Omaha  ft  St.  L.  B.  Co.  (1880)  41  Fed. 
Rep.  667  (section  hand  Injured  by  defective 
tools).  Brewer,  J.,  thought  tbe  circumstances 
rendered  the  Boss  Case  controlling.  Sbiras, 
J.,  coasldsred  that  any  employee  having  tbe 
power  of  control  and  direction  was  a  vlce- 
prtnclpal,  and  that  the  test  of  respouslbllity 
was  not  whether  tbe  negligent  employee  was 
at  tbe  bead  of  some  recognised  department  of 
the  business. 

This  Is  certainly  not  the  doctrins  of  the  Su- 
preme Court  of  the  United  States.  Quare,  as 
to  this  case  under  later  decisions  of  Supreme 
Court.  See  VII.  d,  infra,  and  VI.  f,  14  (a) 
•Kpro. 

In  Chicago,  B.  ft  Q.  R.  Co.  v.  Sullivan 
(1889)  27  Nehu  678.  43  N.  W.  416  (failure  to 
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protect  car  repairer  from  moving  cars),  a  rail- 
way compauy  was  beld  liable  for  the  negli- 
gence of  a  master  workman  to  whom  was  de- 
puted tbe  duty  of  Instructing  a  car  repairer  as 
to  the  proper  way  of  doing  bis  work.  Tbe 
Ross  Case  was  cited,  but  wliellier  on  the  as- 
sumption that  it  1b  an  expoueut  of  tbe  supe- 
rior-servant doctrine,  or  that  It  embodied  the 
doctrine  of  departmental  control,  i«  not  clear 
—probably  the  former,  as  the  Ohio  decisions 
are  also  referred  to, 

6.  EmpJoyeiSa  auperviaing  raUwap  departments 
not  contiected  with  transportation. 

A  railway  company  Is  liable  for  the  negli- 
gaaca  of  tbe  following  ofDcIals : 

An  employee  having  the  full  control  of  its 
timber  yard.  Baldwin  v.  St.  Louis,  K.  ft  N. 
W.  R.  Co.  (1888)  75  Iowa,  297,  30  N.  W.  507 
(pile  of  timber,  carelessly  put  up,  fell  on  a  sub- 
ordinate), 

A  foreman  of  a  quarry  belonging  to  a  rail- 
way. Kansas  City,  Ft.  8.  ft  M.  R.  Co.  v. 
Hammond  (1894)  68  Ark.  824,  24  S.  W.  723 
(allowed  laborer  to  remain  on  the  track  when 
a  train  might  be  expected  at  any  moment). 

Superlotendeot  iippoluted  by  a  railway  com- 
pany to  supervise  and  manage  Its  mining  oper- 
ations. McDade  v.  Washington  ft  O.  B.  Co. 
(1886)  5  Mackey,  144  (defective  machinery). 

The  head  of  the  law  department.  See  ar- 
gument of  Brewer,  J.,  in  Baltimore  ft  O.  B. 
Co.  T.  Baugb  (1803)  149  D.  S.  868,  888,  87  L. 
sd.  772,  779, 18  Sup.  Ct.  Bep.  914^  920. 

Compare  also  McOovem  v.  Central  Vermont 
B.  Co.  (1890)  123  N.  Y.  281.  25  N.  B.  873. 
where  the  negligence  of  a  manager  of  a  grain 
elevator  belonging  to  a  railway  company  was 
held  to  affect  It  with  lUbHIty;  bat  tbe  es- 
sence of  the  decision  was  the  breach  of  the 
nondelegable  duty  of  examining  tbe  possibly 
dangerous  place  of  work  Into  which  he  was 
sending  a  aubordluate. 

T.  Buperviaing  smployeet  in  manufaetuHng  «s> 

tablfsAtnenta. 

The  following  employees  have  been  held 
vlce-prlnclpals: 

Tbe  "saperlntendent  of  labor"  under  a  large 
steel  company,  who  Is  controlling  the  construc- 
tion of  a  new  balldiog  to  contain  the  works. 
Durst  V.  Carnegie  Steel  Co.  (1896)  178  Pa. 
162,  88  Atl.  1102. 

The  foreman  of  the  oil  department  of  a 
compress  company.  Fort  Bmltb  Oil  Co.  ▼. 
Slover  (1898)  68  Ark.  168,  24  &  W.  106  (pos- 
sibly—bnt  hers  the  negligence  alleged  was  tha 
breach  of  the  nondelegable  duty  of  Instruc- 
tion). 

Ths  foreman  of  tbe  foundry  department  In 
machine  works.  Driukout  v.  Bagle  Hacb. 
Works  (1883)  00  Ind.  423  (apparently  assumed, 
but  case  went  off  on  nature  of  negligent  act). 

The  mill  manager  of  a  lumber  company. 
Newbury  v.  Gctchei  ft  M.  Lumber  ft  Mfg.  Co. 
(1806)  100  Iowa,  441,  69  N.  W.  743  (negligent 
order). 

An  assistant  superlntendeat  of  a  sawmill 
company  in  charge  of  a  lumber  yard  whose 
duties  are  to  saperlnteud  the  piling  of  tbe  lum- 
ber, take  charge  of  tbe  yard,  and  Its  manage- 
ment, and  superintend  the  workmen,  perform- 
ing no  labor  himself  In  handling  lumber.  Zla> 
tek  V.  Stimson  Ulll  Co.  (1803)  6  Wash.  178, 
32  Pac.  097,  88  Pac.  1066,  second  appeal  (1894) 
9  Wash.  80^  87  Pac.  840  (pile  of  lumber  set 
on  lasecare  foundation  fell  on  workman). 

8.  Poremm  in  tmelting  ioorkt, 

A  foreman  bavlnf  alwolntf- «ontcol  <^  ths 
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worfcmeo  engaged  Id  operating  the  roaitera  at 
■meltiug  works,  aad  assigning  them  to  what- 
ever dutiea  he  thinks  fit,  wlthoat  an;  immedi- 
ate direction  or  superintendence  ot  anyone.  Is 
a  Tlce-prlncipal.  CoSBoUdated  Kansas  CItjr 
Smelting  &  Ref.  Co.  v.  I'eterson  (18S>8)  8  Kan. 
App.  316,  56  Pac.  673  (switch  thrown  In  such 
a  war  ■»  to  injure  a  subordinate  while  push- 
lag  a  car). 

8.  i9mplOtf«e«  tupervMnff  mtntng  Mwrfc. 

A  Jury  would  be  Justified  Id  finding  that  an 
•mployee  in  full  charge  of  the  sinking  of  a 
abaft  Is  a  vice-principal.  Deep  MId.  &  Drain- 
age Co.  T.  FItigerald  (1886)  21  Colo.  633.  43 
I^e.  210  (order  to  clean  out  a  "missed  hole" 
below  a  safe  depth).  Compare  eaaes  In  V.  d, 
8,  aupra. 

10.  BupervMng  mpIoyeM  under  mmiUoipattttea. 

An  employee  of  a  city,  engaged  In  shorel- 
ing  dirt  from  a  bank  Into  a  wagon,  is  not  a 
fellow  servant  of  a  person  appointed  by  the 
board  of  public  worka  of  the  city,  with  the 
approval  of  the  city  council,  to  take  charge  of 
the  work  on  the  streets,  with  authority  to  em- 
ploy aud  discharge  men  and  control  aad  direct 
tbe  work  In  Its  entirety.  Hathaway  v.  Dea 
Holnei  (1896)  97  Iowa,  838,  66  N.  W.  188 
(petition  describing  an  employee  irith  above 
tuDcttons  is  not  demorrabie,  as  It  slioira  him 
to  be  a  vice-principal). 

Nor  U  a  snperlntendent  tn  foil  control  of  a 
^oarry  belonging  to  a  eltr.  wlOi  power  to  hire 
and  discharge  tbe  workmen,  and  not  Joining 
with  them  In  tbe  work.  Aogusta  v.  Owens 
(1900)  111  Oa.  464,  86  8.  B.  880  (ordered  two 
laborers  to  iQpsen  rock  at  a  place  where  the 
plaintiff  nndemeatli  wonld  be  endangered  if 
it  fell). 

Nor  Is  a  laborer  a  fellow  servant  of  a  street 
commissioner  superintending  constmctioo  of  a 
bridge.  Lebanon  v.  McCoy  (1896)  12  Ind. 
App.  600,  40  N.  B.  TOO  (order  to  vrork  In  a 
dangerous  place). 

11.  KmpIotfCM  oonotTHed  with  ths  loading  of 

veaeelt, 

Tbe  relation  of  a  head  stevedore  of  a  steam- 
ship company  to  hia  snbordlnate  la  for  the 
Jury,  where  there  Is  some  evidence  that  the  en- 
tire duty  of  providing  the  appliances  for  load- 
ing and  unloading  the  vessels  of  the  defend- 
ants bad  been  Intrusted  to  his  discretion,  and 
tbe  proof  which  tends  to  fix  npon  him  respon- 
ilblllty  for  tbe  selection  of  tbe  rigging,  and  for 
adjusting  and  working  It,  also  tends  to  estab- 
lish the  fact  that  he  was  clothed,  as  to  these 
duties,  with  the  ultimate  power  and  authority 
of  the  company.  Mnllan  v.  Philadelphia  A  S. 
Uall  8.  S.  Co.  (1876)  78  Pa.  25,  21  Am.  Rep. 
2. 

Compare  Brown  v.  Seunett  (1885)  06  Cal. 
22B,  68  Am.  Rep.  8,  9  Pnc.  74,  where  a  mas- 
ter stevedore  was  held  liable  for  tbe  negli- 
gence of  a  foreman.    See  IV.  b,  2,  aupro. 

An  employee  of  a  steamship  company  sn- 
perlDtendlng  the  loading  of  a  ship  Is  a  vice- 
principal.  Cbeeney  v.  Ocean  8.  B.  Co.  (1893) 
92  Ga.  726,  10  8.  E.  33  (here  the  delinquency 
was  tbe  failure  to  keep  a  promise  to  supply  a 
"batch  tender,"  bnt  It  is  not  stated  whether 
It  was  irimply  an  Improper  disposition  of  an 
adequate  force,  or  tbe  omlaslon  to  bire  enough 
assistants). 

A  steamship  compony  was  held  liable  for  tbe 
negligence  of  tbe  superintendent  of  Its  dock, 
In  HcCampbcll  v.  Cnnard  8.  8.  Co.  (1803)  69 
Hun.  181,  23  N.  T.  Sapp.  477  (defecUve  ar- 
rangement— appliances  injured  stevedore).  But 
61  L.  K.  A. 


the  decision  was  reversed  in  (1896)  144  N.  T. 
552,  89  N.  B.  037,  on  tbe  ground  that  the  neg- 
llgeoee  related  merely  to  tbe  details  of  the 
work. 

12.  Th»  oommamUng  offloen  o/  «Mp«. 

On  the  authorl^  ot  tbe  Ross  Case  It  was 
held  by  the  circuit  court  of  appeals  that  the 
master  of  a  steamboat  waa  not  a  fellow  serv* 
ant  of  the  engineer.  The  Transfer  No.  4 
(1804)  9  0.  C.  A.  621,  20  U.  8.  App.  B70. 
61  Fed.  Bep.  364,  Reversing  on  this  point 
(1893)  55  Fed.  Rep.  98  (collision  caused 
by  nonobservance  of  rules  as  to  signals).  It 
is  to  be  observed  that  the  Baugh  Cue,  decided 
the  year  before  this  one,  is  not  cited,  and  the 
effect  of  that  decision  Is  atlll  a  matter  of 
doubt,  as  regards  thla  class  of  employies.  See 
VII.  d,  *it^ 

other  rulings  made  npon  the  authority  of 
the  same  ease  are  these: 

A  seaman  Injured  by  the  breaking  of  a  gas- 
ket which  the  captain  knew  fiom  tbo  report 
of  the  mate  to  be  In  a  rotten  condition  waa 
allowed  to  maintain  a  libel  tn  admiralty 
against  the  ship  to  recover  damages  for  the 
Injury.  The  A.  Heaton  (1800)  43  Fed.  Rep. 
602,  followed  In  the  Julia  Fowler  (1892)  4ft 
Fed.  Rep.  277  (mate  knew  that  a  waa  de- 
fecUve). 

A  pilot,  being  a  master  pro  hac  viee,  and  re- 
sponsible for  the  management  and  navigation 
of  the  vesael,  was  held  not  to  be  a  fellow  serv- 
ant of  a  deckhand  who  was  Injured  by  tale 
derelictions  of  duty  In  regard  to  such  manage- 
ment. The  Titan  (1885)  23  Blatcht.  177,  23 
Fed.  Rep.  413  (collision  due  to  not  having  a 
lookout  properly  stationed). 

In  The  E.  B.  Ward  (1884)  20  Fed.  Rep.  702, 
It  was  suggested,  oMter^  that  a  captain  wu  n 
vlce-prludpal. 

Another  case  Id  which,  though  not  on  the 
ground  of  hIa  being  a  departmental  manager, 
a  captain  was  held  to  be  a  representative  of 
the  shipowner,  la  Thompson  v,  Hermann 
(1879)  47  WlB.  002,  82  Am.  Bep.  TA4.  S  N. 
W.  670.  There  It  was  held  that  a  seaman 
could  recover  where  the  captain,  who  was  also 
part  owner,  ordered  him  to  adjust  the  rig- 
ging Id  a  dangerous  manner,  aad  the  seaman, 
after  protestlag  and  suggesting  a  safer  method, 
was  Injured  In  carrying  out  the  order. 

In  a  later  case  this  decision  was  said  to  have 
been  "placed  mainly  on  the  peculiar  character 
of  the  employment,  and  the  relations  existing 
between  tbe  master  and  a  common  aeanmn  of 
a  merchant  vessel,  outside  of  port"  Mathews 
V.  Case  (1884)  61  Wis.  491,  60  Am.  Rep.  161. 
21  N.  W.  613.  where  recovery  was  denied 
to  a  mate  injured  by  the  negligence  of  the 
cnptatn,  tbe  relations  between  tbese  two  em- 
ployees  not  being  tbe  same  as  those  between 
tbe  captain  and  the  seaman. 

The  action  of  a  mate  injured  by  a  captain's 
□egllgecce  was  also  held  not  maintainable  In 
Canlff  V.  Blancbard  Nav.  Co.  (1887)  66  Ulch. 
638,  33  N.  W.  744. 

In  Olson  V.  Clyde  (1884)  S3  Hun,  42S,  It 
seems  to  be  assumed  arguendo,  that  the  mas- 
ter of  a  veasel  may  be  the  olter  ^  of  the 
owners,  but,  so  far  as  New  York  Is  concerned, 
this  Is  certainly  not  the  law.  8ee  n.  f;  15,  •«- 
pro. 

In  Ramsay  t.  Quinn  (1874)  Ir.  Rep.  S  C  L. 
322  (seaman  drowned  while  obeying  an  order  ' 
to  abandon  tbe  ship),  It  waa  held  that  a  de- 
murrer based  on  the  theory  that  tbe  captain 
of  a  ship  was  a  mere  fellow  servant  of  one 
of  the  crew  should  be  overmled.  Xlie  follow^ 
lag  paasage  from  Story  on  Agener,  Tth  ed. 
I  116,  was  relied  on:  The  ca^iB.9CAlWP 
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!■  "clothed  with  the  character  of  a  special 
emplojer  or  owner  of  the  ship,  and  repreaeot- 
tnt>  not  merely  the  absolute  owner  (donriniM 
mavU),  but  also  the  temporary  owner,  or  char- 
terer  tor  the  voTage  leteroUor  itavi*).  In 
short,  oar  law  treats  bim  as  baTln^r  a  special 
property  In  the  ship,  and  entitled  to  the  pos- 
•earion  of  It,  and  not  as  baring  the  mere 
Amrge  of  It,  as  a  aerrant." 

Bat  tUs  rating  was  dlaapprored  In  Hedl^ 
T.  PInkney  ft  Sons  S.  8.  Co.  11892]  1  Q.  B. 
BS,  Affirmed  In  [18M]  A.  C.  322.  II.  t  16, 

In  Washington,  as  already  noted  (III.  f,  16, 
npm)  a  maater  of  a  ship  ll  ft  Tice-prlnelpal. 
Keating  t.  Padflc  Steam  Whaling  Co.  (1899) 
31  Wash.  41S,  B8  Pae.  224.  dtlng  the  Boss 
Case. 

The  master  of  a  ship  Is,  Is  any  case,  a  rep- 
resentative of  the  shipowner  in  respect  to  the 
performance  of  all  nonaaalgnable  datles. 
Walker  Boiling  (IMSj  22  Ala.  294  (employ- 
ment of  crew);  Scarff  t.  Hetcalf  (1887)  107 
N.  T.  211.  18  M.  BL  796  (giving  medical  aid 
to  crew). 

Aa  to  the  ease*  In  which  the  captain  nnder- 
takes  to  do  ma  anal  work  himself,  see  TL  to- 
fro. 

In  Wsshlngton  neither  the  nute  nor  the 
captain  Is  a  fellow  servant  of  an  ordinary  sea- 
man. Keating  V.  Pacific  Steam  Whaling  Co. 
089^  21  Wash.  41B.  68  Pac  2S4  (order  to 
fnrl  aall  in  a  dangerooi  manner).  The  Ross 
Cass  is  tollowed.  But  this  deea  not  support 
the  eoDclaaloD  that  a  mata  la  a  Tlca-prlndiial. 

a.  Supervltlmff  emplovetn  held  nol  Iv  be  AmkU 
•/  departswfitt. 

The  dellnqnent  employees  mentioned  In  the 
cases  eolfected  below  were  expressly  held  not 
to  be  departmental  Tlce-prtnclpals.  These  rul- 
ings are  referred  to  In  a  former  subtitle  (II. 
f,  tuprai,  and  are  tabulated  here  tor  the  rea- 
son that  they  will  serve  to  Indicate  the  down- 
ward limits  of  the  doctrine  discussed  above. 
Th*  remainder  of  the  decisions  cited  In  the 
mbdiyislon  jost  speclfled  may  also  be  exam- 
ined in  this  connection;  for,  even  thongh  It 
may  not  be  so  stated  In  terms,  the  employees 
there  named  mast  be  taken,  by  Implication,  not 
to  be  Tlce-prlneipals  within  the  meaning  of 
that  doctrine. 

The  boss  of  a  small  gang  of  ten  or  fifteen 
men  engaged  In  making  repairs  upon  a  rail- 
road over  a  distance  of  three  sections,  aiding 
the  regular  gang  upon  each  section  as  occa- 
sion demands.  Northern  P.  B.  Co.  v.  Peter- 
son (1895)  162  U.  S.  346,  40  L.  ed.  994,  16 
Sap.  Ct.  Rep.  848.  Reversing  (1892)  SI  Fed. 
Rep.  182  (careless  application  of  brake);  Good- 
well  V.  UonUna  C.  B.  Co.  (1806)  18  Mont. 
293,  4S  Pae;  210  (negligence  In  directing  the 
work). 

A  forman  of  carpenters  snbject  to  the  Mdge 

snperlntendcnt,  and  merely  deputed  to  take 
down  a  building.  Cleveland,  C.  C.  &  St.  L. 
B.  Co.  V.  Brown  (1896)  20  C.  C.  A.  147,  84 
V.  S.  App.  7&9,  78  red.  Bep.  970. 

A  foreman  working  on  the  construction  of 
a  bridge  with  two  superiors  between  bIm  and 
his  employers.  Kelly  v.  Jntte  ft  F.  Co.  (1899) 
08  Fed.  Rep.  380. 

A  foreman  of  oar  repairers  under  a  master 
car  builder,  who  Is  himself  under  the  control 
of  the  master  mechanic.  Orady  v.  Southern 
R.  Co.  (1899)  84  C.  C.  A.  494,  92  Fed.  Rep. 
491. 

The  general  foreman  of  railway  shops  nndor 
a  master  mechanic.    Onynon  v.  Durkee  (1808) 
81  C.  C.  A.  806,  M  U.  S.  App.  &87,  87  Fed. 
Bcp.  802. 
UL.R.A. 


A  general  yardmaster  in  fall  control  of  a 
yard.  Cincinnati,  N.  O.  &  T.  P.  B.  Co.  v. 
Gray  (1900)  bO  L.  B.  A.  47,  41  C.  C.  A.  S88, 
101  Fed.  Bep.  S2S. 

A  roadmaater.  O'Nbil  t.  GnnaT  NoBTHnnir 
B.  Co.  (see  however,  VII.  e,  infra). 

A  track  foreman.  Spancake  v.  Philadelphia 
ft  B.  B.  Co.  (1892)  148  Pa.  184,  28  Ati.  1006. 

An  employee  who  commonly  acts  tor  the 
yardmaster.  Kirk  t.  Atlanta  ft  C.  Air  Line 
R.  Co.  (1S86)  94  N.  C.  625,  65  Am.  Rep.  621. 

Assuming  the  delegation  of  functions  to  have 
been  complete  in  this  case.  It  scarcely  seems 
consistent  with  the  other  dedalons  In  this 
ftate  (see  fiitiiHiuirv,  VII.  infra),  when  con- 
straed  In  connection  with  the  general  princi- 
ple that  a  servant  deputed  to  act  for  an  ab- 
sent aaperlor  bears  the  same  relation  as  the 
latter  to  his  subordinates. 

Compare,  however,  Prevost  v.  Cltlsena'  Ice 
ft  Refrigerating  Co.  (1898)  185  Pa.  617,  40 
Atl.  88;  Durst  v.  Carnegie  Steel  Co.  a806)  ITS 
Pa.  162,  38  Atl.  1102,  cited  infra. 

The  foreman  of  one  of  several  switching 
crews  engaged  In  the  yard  of  a  railroad  com- 
pany nnder  the  general  control  of  a  yardmas- 
ter. Harley  v.  Loalavllle  ft  N.  B.  Ca  (1898) 
6T  Fed.  Bep.  144,  following  the  Baugh  Case. 

A  gang  boss  in  a  railway  shop  nnder  a  mas- 
ter mechanic.  UcBride  v.  Union  P.  B.  Co. 
(1889)  8  Wyo.  247.  21  Pac.  687. 

A  station  agent.  Brown  t.  Iflnncapolls  ft 
St.  L.  B.  Co.  (1884)  81  Iflnn.  668,  IS  N.  W. 
834  (neither  In  general  control  of  the  business 
nor  of  a  special  branch  of  It,  but  limply 
charged  with  a  special  doty). 

A  telegraph  operator.  Dealey  t.  Philadel- 
phia ft  R.  R.  Co.  (1886;  Pa)  8  Cent.  Bep. 
112,  4  AtL  170;  Monaghan  v.  New  York  C. 
ft  H.  B.  R.  Co.  (1887)  46  Hun,  113.  In  the 
last-cited  case  the  telegraph  operator  was 
charged  with  Important  duties  at  a  certain 
point,  imposing  upon  him  the  controlling  and 
directing  of  the  movements  of  trains  there, 
within  the  system  which  the  rule  provided  for 
that  particular  locality,  but  the  court  held  the 
service  required  of  him  was  within  and  subor- 
dinate to  a  department  of  the  buslnesB  or  the 
company,  and  that,  although  In  the  perform- 
ance of  this  service  he  necessarily  exercised 
discretion  and  Judgment  In  giving  preference 
by  signal  in  the  movement  of  trains  on  to  a 
single  track,  with  view  to  the  safety  and  pro- 
tection of  persons  and  property,  and  for  the 
orderly  operation  of  the  road,  Ibat  did  uot 
make  his  Judgment  that  of  the  company  as 
between  It  and  Its  employees. 

That  there  Is  nothing  In  his  official  charac- 
ter to  make  a  mere  telegraph  operator,  as 
dlstlngulabed  from  a  train  dlspatdier,  a  head 
of  a  department,  Is  also  Implied  In  a  portion 
of  the  reasoning  of  the  court  In  Baltimore  ft 
0.  R.  Co.  T.  Comp  (1805)  13  C.  C.  A.  233,  81 
U.  S.  App.  213.  65  Fed.  Rep.  902.  But  the 
representative  character  of  these  employees  Is 
usually  denied  on  the  ground  that  they  art 
discharging  the  fancttons  of  mere  servants. 

An  engineer  In  charge  of  the  motive  power 
of  an  elevator  In  which  other  employees  are 
carried  to  and  from  their  work,  Wolcott  T. 
Studebaker  (1887)  34  Fed.  Rep.  8. 

A  foreman  subject  to  the  order  of  a  yard- 
master.  Fraker  v.  St.  Paul,  M.  ft  M.  B.  Co. 
(1884)  82  Minn.  64,  19  N.  W.  849. 

A  chief  engineer  who  baa  general  charge  of 
an  euglne  room  and  a  department,  with  power 
to  give  orders  to  the  men  In  the  department, 
and  to  engage  men  for  short  Jobs  In  the  man- 
ager's absence,  Prevost  v.  CltlxenB'  Ice  ft  Re- 
frigerating Co.  (1808)  185  Pa.  617,  40  AtL  88. 

A  foreman  In  a  woolen  mill,  aometlmag 
called  a  "boss  machinlat"  and  sonMtlii^_ft 
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"matter  mecbantc,"  who  Is  obliged  to  conralt 
the  saperlntecdeiit  aa  to  any  Important  ftlter- 
atlon.    Stkvens  t.  Cuavbsbuh. 

A  foreman  In  cbarge  of  men  conattucUng  a 
aewer,  wltb  antborltr  to  hire  and  dlacharse 
tbem  under  the  supervision  of  a  superintend- 
ent of  sewer  construction,  who  Is  himself  snb- 
Ject  to  the  Instructions  of  the  city  engineer  as 
general  superintendent  of  all  public  works. 
MlnoeapollB  t.  LundlQ  (18B3)  T  C.  C.  A.  344, 
18  U.  S.  App.  249,  S8  Fed.  Bep.  525,  following 
the  Baugh  Case. 

A  subordinate  foreman  who  is  not  invested 
with  any  of  the  duties  of  a  vice-principal, 
while  absent,  and  Is  merely  Instructed  to  call 
Dpon  him  to  provide  agalnat  danger.  If  any 
should  arise.  Durst  v.  Camegla  Bted  Co. 
(1890)  173  Pa.  182,  38  Atl.  1102. 

An  employee  having  direction  of  the  actual 
work  of  removing  a  telephone  line.  American 
Teleph.  &  Teleg.  Co.  v.  Bower  <1897)  20  Ind. 
App.  32.  49  N.  E.  182  (here  the  work  waa  or- 
dered by  the  company's  district  snperlotend- 
ent,  and  planned  by  Ita  district  cblef). 

A  foreman  of  carpenters  working  for  a  cor- 
poration. Dewey  v.  Parke,  D.  &  Co.  (1689) 
78  Iflch.  681,  48  H.  W.  644. 

Th«  nnderground  manager  of  a  mine.  Wil- 
son V.  Herry  (1868)  L.  R.  1  H.  L.  8c.  App. 
Cas.  328,  19  L.  T.  N.  8.. 80. 

In  Maryland  It  bas  been  held  that  a  dlvl- 
stonal  train  dispatcher  on  a  railway  is  a  fel- 
low servant  of  an  engineer.  Norfolk  &  W.  K. 
Co.  T.  Hoover  (1894)  79  Hd.  253,  26  L.  B. 
A.  711,  29  AtL  994,  the  ground  taken  being 
that  the  management  of  the  dlvlaioo  upon 
which  the  negligent  aerrant  waa  train  dis- 
patcher liad  been  committed  to  him,  as  be  was 
a  subordinate  appointed  by  the  superintendent, 
and  though  he  had  cbarge  of  the  trainmen  and 
of  the  movement*  of  trains  on  bis  divlalon, 
and  could  employ  and  dlselurge  flagmen  and 
brakemen.  It  was  not  shown  that  the  master 
bad  relinquished  all  supervision  of  tjie  work 
on  that  division,  and  Intrusted  Ita  direction,  as 
well  as  the  procuring  of  materials  and  machin- 
ery and  other  Instrumentalities  necessary  for 
the  service,  to  hit  judgment  and  discretion. 
That  this  ruUttg,  U  construed  as  an  nnqnalifled 
assertion  of  a  general  doctrine  as  to  the  posi- 
tion of  a  train  despatcher,  is  contrary  to  the 
welgbt  of  authority  In  most  Jurisdictions,  will 
be  shown  in  a  later  note.  These  adverse  cases, 
howerer,  are*almost  all  founded  on  the  theory 
that  tba  controlling  of  the  movements  of 
trains  Is  a  nonassignable  function  of  the  rail- 
way company;  and,  as  the  negligence  here  al- 
leged was  merely  that  the  dispatcher  had  sent 
out  unfit  brakemen  wltb  a  train,  and  these 
wen  not  employed  by  bim  but  by  the  division 
■aperlntendent,  the  decision  la  not  necessarily 
repugnant,  upon  ita  facts,  to  those  in  other 
states.  If  the  default  bad  had  relation  to 
the  movement  of  trains,  tbe  trend  of  Judicial 
opinion  In  Maryland  (see  IV.  d,  2,  aupra,  and 
VII.  tnfmi  seems  to  leave  It  an  open  question 
whether  the  servant  would  not  have  been  al- 
lowed to  recover. 

In  an  Irish  case  It  baa  been  held  that,  In 
the  absence  of  evidence  to  show  that  the  gen- 
eral traffic  manager  of  a  railway  company  oc- 
cupies, towards  the  company,  tbe  position  of 
a  vice-prlnclpal,  be  Is  to  be  taken  as  a  fellow 
servant  of  a  mllesman  (track  walker)  employed 
by  tbe  same  company.  Conway  v.  Belfast  & 
N.  Counties  B.  Co.  (1877)  Ir.  Rep.  11  C.  L. 
S45.  Affirming  (1875)  Ir.  Rep.  9  C.  L.  498. 
Bat  this  de\.^fiIon,  wblch  rests  on  Wilson  v. 
Merry  (IV.  d,  1,  supra).  Is  contrary  to  the  gen- 
aral  current  of  American  entborlty. 
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VL  For  what  aeU  of  nperlor  Krvamta  a  Mas- 
ter Miijf  answer. 

a.  No  regpoMOtBUif  a§  to  tnattert  begond  tkm 
scope  of  tfte  autJtoHtu  of  the  gupaior  ssrv- 
ont. 

Whatever  dllference  of  opinion  there  may  be 
as  to  the  character  of  tbe  relations  whlek 
must  be  shown  to  exist  between  the  delin- 
quent and  the  Injured  employee  In  order  to 
affect  tbe  master  with  liability.  It  Is  univer- 
sally agreed  that  the  general  rules  of  tbe  law 
of  agency  are  controlling  In  all  cases  to  this 
extent,— that,  on  the  one  hand.  If  the  act  was 
within  tbe  scope  of  such  employee's  authority, 
the  master  cannot  escape  liability  on  tbe 
ground  that  It  waa  done  in  direct  violation  of 
his  orders.  Atchison,  T.  &  8.  F.  R.  Ca  t. 
Randall  (1888)  40  Kan.  421,  19  Pac.  T83. 

In  Chicago  *  N.  W.  R.  Co.  v.  Bayfield 
(1877)  37  MIcb.  205,  where  the  railway  com- 
pany was  held  liable  for  the  negligence  of  the 
conductor  of  a  work  train  In  ordering  a  laborer 
to  do  work  oatslde  the  scope  of  his  contract, 
the  court  said:  "It  Is  In  general  no  excuse 
to  the  employer  that  an  Injury  wblch  has  oc- 
cnrred  was  caused  by  dlBoI>edlence  of  his  or- 
ders, whether  they  be  express  orden  or  im- 
plied orders.  Be  assumes  tbe  risks  of  snch 
disobedience  when  be  puts  the  servant  Into 
his  business;  and  the  reasons  for  holding  him 
responsible  for  the  servant's  conduct  are  the 
same  whether  tbe  Injury  results  from  a  fail- 
ure to  observe  tbe  master's  directions,  or  from 
neglect  of  the  ordinary  precautions  for  wblcb 
no  specific  directions  a»  deemed  neccasary. 
It  will  be  conceded  that  for  a  positive  wrong 
beyond  the  scope  of  the  master's  business.  In- 
tentionally or  recklessly  done,  the  master  can- 
not be  held  responsible;  this  being  very  prop- 
er^ regarded  aa  tbe  personal  tre^>M«  or  tort 
of  tbe  servant  himself.  But  when  tbe  wrong 
arises  merely  from  an  excess  of  authority,  com- 
mitted In  furthering  tbe  master's  interests, 
and  the  master  receives  the  benefit  of  tbe  act. 
If  any.  It  la  neither  reasonable  nor  Jnst  that 
the  liability  should  depend  upon  any  qneatloB 
of  the  exact  limits  of  the  servsnt's  authorttr- 
The  master  fixes  these,  and  It  Is  his  duty  to 
keep  his  servant.  In  what  Is  done  by  bIm,  with- 
in the  limits  fixed.  An  act  In  excess  would 
still  have  the  apparent  sanction  of  his  author' 
Ity;  the  occasion  for  It  would  be  furnished  bj 
the  employment,  and  tbe  Injured  party  coold 
not  always  be  expected  to  know  or  be  able  to 
discover  whether  It  was  or  was  not  without 
express  sanction." 

In  Rodman  v.  Michigan  C.  R.  Co.  (1884)  5S 
Mich.  57,  B4  Am.  Rep.  848,  20  N.  W.  788.  the 
court  was  equally  divided  upon  the  question 
whether  a  brakeman  could  recover  for  an  In- 
Jury  caused  by  the  conductor's  undertaking  to 
manage  an  engine  In  the  absence  of  the  engi- 
neer. Two  were  for  holding  the  company  lia- 
ble as  for  an  "abuse  of  authority"  by  an  em- 
ployee Invested  with  the  nondelegable  duty  of 
seeing  that  his  subordinates  discharged  their 
respective  duties.  Judge  Cootey  and  another 
of  his  colleagues  thought  there  was  nothing 
to  show  that  the  conductor  waa  not  acting 
within  bis  powen  In  operating  the  engine,  and 
drew  the  Inference  that  the  plaintiff  waa  not 
In  the  position  of  a  servant  receiving  an  order, 
which  he  might  rightfully  have  disobeyed,  to 
do  something  outside  the  scope  of  bis  employ-, 
ment.  Tbe  Bayfield  Case  was  thought  not  to 
be  In  point. 

An  employer  la  liable  for  the  acts  of  a  vlce- 
prlnclpal  done  within  the  scope  of  bis  employ- 
ment, resulting  In  an  Injury  to  an  employee, 
although  tbe  employer  was  not^praaent.  i  Cob- 
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Bor  T.  Baonden  a8e4)  8  Tex.  CIt.  App.  66,  20 
S.  W.  1140  (defendants  bad  u^ed  that  ther 
would  not  be  liable  nnleii  they  bad  exprefily 
aatborlsed  Ibelr  toreman  to  eoDUBlt  an  Injarj 
upoQ  ttae  plaintiff). 

On  the  other  hand,  there  can  be  do  recover? 
where  the  act  w  order  which  caosed  the  In- 
Jury  was  entirely  ootilde  the  scope  of  the  au- 
thority of  the  dellnqneDt  employee.  If  the  act 
or  order  had  no  reference  to  the  master's  con- 
cerns, there  Is,  of  course,  no  liability  on  the 
master's  part.  Bnt  even  If  this  point  1b  deter- 
mined in  the  plalntllTB  faTor,  he  must  stilt 
tall. 

A  section  hand  Injured  while  trayellnic  on  a 
hand-car,  after  the  day's  work  was  over,  and 
merely  to  bring  provisions  tor  bis  boss,  can- 
not recover.  Hurst  v.  Chicago,  B.  I.  A  P.  B. 
Co.  (1878)  48  Iowa,  76. 

A  foreman.  In  speaking  to  an  employee  In 
a  friendly  manner  sod  for  purposes  not  con- 
nected with  the  employment,  is  not  acting  as 
a  Tice-princlpal  so  aa  to  render  the  master  lia- 
ble for  an  injurr  which  the  employee  recelvM 
through  his  attention  beliv  diverted  momen- 
tarily from  his  work  by  the  foreman's  words 
(Malsky  v.  Schumacher  (1894)  7  Misc.  S,  27 
N.  Y.  Supp  331),  nnless  he  can  show  that  the 
superior  servant  bad  authority,  either  express 
or  Implied  from  the  nature  of  his  functions 
and  the  regular  course  of  the  business,  to  do 
the  act  w  give  the  order  alleged  to  be  negli- 
gent. 

Where  an  engineer  has  no  authority  to  order 
a  yardmaster  to  uncouple  cars,  and  It  Is  no 
part  of  the  latter's  duties  to  do  sncb  work, 
tb«  company  Is  not  llabl*  for  Injnrlea  received 
by  him  In  coupling  a  car  at  the  request  of  the 
engineer.  Bradley  v.  Nashville,  C.  A  St.  L. 
B.  Co.  (1884)  14  Lea,  874. 

Where  a  boy  employed  In  a  boiler  shop  to 
work  in  a  tool  room,  being  ont  of  work.  Is  di- 
rected by  the  boss  of  the  tool  vown  to  go  Into 
the  adjoining  boiler  room  for  work,  where  he 
saataloed  the  Injury  sued  for,  the  boss  of  the 
tool  room,  being  merely  authorised  to  direct 
the  work  In  that  room,  has  no  authority  to 
direct  plaintiff  to  seek  employment  In  the 
boiler  room,  and  the  master  Is  not  liable.  Flsk 
T.  Central  P.  B.  Co.  (1887)  72  Cal.  88,  18  Pac. 
14A 

A  aervant  who  has  no  power  to  suspend 
niles  cannot,  by  directing  a  subordinate  to 
procure  certain  materials  In  violation  of  the 
roles  provided  tor  such  a  case,  impose  re- 
■ponslbllty  on  the  master.  Keenan  v.  New 
York,  L.  B.  &  W.  B.  Co.  (1896)  146  N.  T.  100, 
39  N.  E.  711.  There  the  plaintiff's  Intestate 
and  another  man  were  at  work  repairing  a  car, 
and  found  they  needed  a  bumper  spring.  The 
Intestate  applied  to  a  coemployee  for  It,  and 
was  Informed  that  he  did  not  have  one.  After 
a  farther  search  he  then  told  the  gang  boss 
that  he  was  unable  to  find  what  he  wanted, 
and  waa  directed  to  go  to  another  track  and 
take  one  from  a  car  there.  While  he  was  un- 
der the  car  some  cars  were  backed  against 
It  and  he  was  injured.  "It  Is  admitted  by 
the  learned  counsel  for  the  appellant  that 
there  is  no  direct  evidence  In  the  case  show- 
ing that  it  was  any  part  of  Tracy's  duty  to 
furnish  materials  required  by  the  workmen 
under  him,  but  be  insists  that  the  defendant 
having  failed  to  designate  any  one  person 
whose  duty  It  should  be  to  borrow  springs 
from  other  ears  for  temporary  use,  and  still 
continuing  the  buslnoss  of  car  repairing,  It  nut 
only  acquiesced  In  ttae  gang  foremen  procur- 
ing such  materials,  but  Impliedly  authorized 
them  to  procure  them  wherever  they  could.  The 
appellant's  eonnsel  also  admits  that  Tracy  waa 
the  fellow  aarrant  ot  the  Intestate  In  every- 
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thing  except  In  the  performance  of  a  doty 
whleh  the  law  Imposed  apon  the  defendant, 
vta.,  procuring  materials  for  use."  The  court 
declined  to  adopt  these  views,  saying:  "It 
would  lead  to  the  establishment  of  an  exceed- 
ingly unsafe  mie  to  hold  that  a  g&ag  boss  over 
forty  or  fifty  men  could,  without  direct  au- 
thority from  the  company,  change  the  safe  and 
proper  rules  In  pursuance  of  which  the  work 
In  ttae  repair  yards  was  conducted,  and  direct 
workmen  to  prosecate  ttaelr  labors  under  cars 
standing  on  tracks  other  than  the  regular,  duty 
protected  repair  tracks.  Tracy  [the  gang  boss] 
was  In  no  legal  sense  the  repmentetlve  of  the 
defendant  when  he  suggested  to  the  Intestate 
that  be  should  procure  a  spring  from  a  car 
standing  on  track  No.  8 ;  be  was  a  fellow  serv- 
ant making  a  very  unwise  and  dangerous  aug- 
gestlon." 

A  mason  Injured  by  the  negligence  of  car- 
penters working  on  the  same  building  In  con- 
sCmctIng  a  defective  scaffold  caunot  recover 
where  there  Is  no  evidence  to  show  that  It  was 
any  part  of  their  employment  as  earpent^a  to 
make  ladders  for  anybody  hot  themselves. 
Mercer  v.  Jackson  (1S70)  64  111.  SQ7. 

It  wilt  be  useful  to  note  here  that  the  rule 
Is  the  same  under  the  English  employers'  llSc 
billty  act  ot  1880  and  similar  American  stat- 
utes making  the  master  liable  tor  the  negli- 
gence of  employees  exercising  superintendence. 
The  servant.  It  Is  held,  cannot  recover,  unless 
It  appears  that  the  orders  of  the  employee, 
whose  negligence  It  is  sought  to  Impute  to  him, 
were  given  In  respect  to  a  sphere  ot  duties 
which  he  was  authorised  to  control.  Brown 
V.  Butterler  Coal  Co.  (1885)  58  U  T,  N.  8.  964, 
60  J.  P.  280. 

Thus,  a  railroad  company  is  not  liable  for 
Injuries  to  an  employee  engaged  In  cleaning  an 
engine  of  which  the  engineer  is  at  the  time  In 
sole  charge,  by  the  blowing  out  ot  the  pack- 
ing of  a  valve  due  to  the  act  of  a  hoatler  who 
gets  upon  the  engine  and  opens  the  throttle 
for  ttae  purpose  of  moving  It.  Louisville  A  N. 
B.  Co.  V.  BJcbardson  (1898)  100  Ala.  232,  14 
So.  209  (deemed  to  be  the  act  of  a  mere  tres- 
passer). 

So,  an  employer  Is  not  cba^able  with  the 
act  of  an  employee  Intrusted  with  the  duty  ot 
constructing  a  freight  elevator,  in  Inviting  a 
coemployee  to  ride  on  the  elevator,  Instead  ot 
going  by  the  stairway  provided  for  the  use  ot 
employees,  and  such  coemployee  accepts  the 
Invitation  at  his  own  risk.  Slevers  v.  Peters 
Box  A  Lumber  Co.  (1898)  151  Ind.  642,  50  N. 
B.  877,  Behearlng  denied  In  (1898)  161  InA 
«162,  62  N.  B.  399.  . 

On  the  other  hand,  the  foreman  of  a  con- 
tractor Is  acting  within  the  scope  of  hia  duties 
when  be  orders  the  workmen  to  attend  some 
ten  minutes  before  the  regular  hours  of  work 
to  clear  the  ground  of  certain  obstructions, 
which  the  employees  ot  the  principal  employer 
are  In  the  habit  of  leaving  over  night,  and  are 
such  that  the  contract  work  cannot  go  forward 
unless  ttaey  are  removed.  Sweeney  v.  McGU- 
vray  (1886)  14  Sc.  Seas.  Cas.  4th  Series,  105. 

Ttae  ultimate  and  essential  question  Is 
whether  ttae  vlce-pilnclpal  had  ostensible  au- 
thority to  ^ve  the  orders  which  led  to  the  In- 
Jury.  Hence,  If  a  representative  capacity  Is 
bestowed  upon  a  superior  servant  by  general 
directions  to  obey  his  orders,  that  capacity  con- 
tinues, so  tar  as  regards  Uie  subordinate  re- 
ceiving those  directions,  until  he  Is  actually  In- 
formed that  ttae  authority  so  given  has  been 
Tvlthdrawu  or  restricted. 

A  son  ot  an  employer  represents  the  latter 
so  as  to  render  the  latter  liable  for  his  neglect 
In  directing  an  employee  to  do  a  certain  act 
which  be  waa  not  ordinarily  calli 
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perform,  where  the  son  had  been  directed  to 
hare  aucb  act  performed,  and  the  employee 
bad  general  directions  to  do  what  the  sou  told 
him.  La  Fortune  t.  Jolly  (1808)  167  Hasa. 
170,  45  N.  E.  8S.  The  court  held  that  It  wag 
not  competent  for  the  defendant  to  show  that 
the  son's  general  authority  had  been  secretly 
withdrawn,  and  that  the  son  had  been  tn- 
atracted  to  perform  personally  the  duly  In  the 
eiecQtlon  of  which  the  plaintiff  was  lojarea. 

An  instruction  in  an  action  for  injuries  to  a 
grlpman  upon  a  cable  car,  that  it  is  immaterial 
whether  the  person  exercising  the  authority  to 
direct  and  command  was  known  as  a  foreman 
or  by  any  other  title,  if  clothed  with  tuch  ap- 
parent  authority,  is  not  objectionable  on  the 
ground  that  the  master  la  not  liable  for  negli- 
gence of  one  clothed  with  a  apeclal  or  limited 
authority,  not  arising  from  the  performance  of 
such  authority.  West  Chicago  Street  B.  Co; 
T.  Dwycr  (1896)  162  111.  482,  44  N.  B.  S15. 

But  in  cases  of  this  class  it  Is  held  that  the 
mere  belief  of  the  injured  servant  that  he  had 
been  directed  to  obey  the  orders  of  the  delin- 
quent will  not  be  aufflclent  to  fasten  responsi- 
bility on  the  employer,  if,  at  a  matter  of  fact, 
no  such  directions  had  erer  bem  giTen.  New- 
bury T.  Oetcbel  A  M.  Lumber  A  Mfg.  Co. 
(1896)  100  Iowa.  441,  69  N.  W.  748  (servant 
here  bad  been  ordered  to  perform  datlsa  out- 
side the  scope  of  his  employment). 

In  most  Unda  of  boalDeaa  aathorlty  to  com- 
mit acts  of  personal  violence,  amounting  to  a 
battery,  cannot  be  Inferred,  If  for  no  other 
reaaon,  because  larger  powers  cannot  be  Im- 
puted to  an  agent  than  the  principal  himself 
poaseaaes. 

A  master,  therefore,  cannot  ordinarily  be 
held  liable  tor  the  act  of  a  supervising  em- 
ployee In  beating  a  subordinate,  even  though 
it  was  for  the  purpose  of  furthering  the  mas- 
ter's business  by  compelling  blm  to  worlc. 
Jones  St.  Louis,  N.  &  P.  Packet  Co.  (1890) 
48  Mo.  App,  898.  Ttiere  Judge  Thompson, 
after  pointing  ont  that,  under  the  general  law 
of  master  and  servant,  the  maater  bad  no 
power  to  Inflict  personal  chastisement  upon  the 
servant,  and  that  the  admiralty  law  on  this 
point  has  no  application  to  actions  based  on 
circumstances  ocenrzlng  on  a  river  like  tbe  Mis- 
slsrippl.  at  least  when  auch  actions  are 
brought  Into  state  courts,  summed  up  as  fol- 
lows :  "The  case  is  not  one  where  the  supe- 
rior servant  or  vice-prlnclpal  bad  any  antbor- 
ity  from  the  general  master,  either  express  or 
Implied,  to  use  violence  under  any  circnmstao- 
ces  whatever  In  accomplishing  the  purposes  of 
the  master.  It  Is,  therefor?,  not  like  the  case 
where  the  railway  conductor  wrongfully  expels 
tbe  passenger.  Nor  was  it  a  case  where  the 
master  had  assumed,  by  contract  or  otherwise, 
any  special  duty  toward  the  servant  Injured 
of  protecting  him  from  Injury  on  tbe  part  of  an- 
other servant,  such  as  the  duty  which  the  car- 
rier assumes  toward  hla  passenger  of  trana- 
portlng  blm  safely  and  without  barm  from  one 
place  to  another.  The  act  done  to  the  plain- 
tiff by  the  superior  servant  was.  therefore, 
neither  an  act  done  in  the  scope  of  his  employ- 
ment nor  an  act  done  In  violation  of  any  spe- 
cial dnty  which  the  general  master  had  as- 
sumed towards  tbe  plaintiff,  which  duty  the 
immediate  actor  was  appointed  to  perform. 
It  stands  In  law  as  his  mere  wanton  and  crim- 
inal act  for  which  not  another  person,  but  him- 
self. Is  liable." 

Under  tbe  maritime  law  a  shipowner  may  be 
required  to  answer  for  a  einillAr  ofTeuse  by  the 
captain  of  one  of  his  vessels,  where  It  amounts 
to  a  misuse  of  hla  power  to  chastise  a  seaman 
for  the  maintenance  of  discipline;  but  this  prin- 
ciple cannot  be  extended  so  as  to  create  a  ila- 
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blllty  for  a  wanton  assaolt,  which,  as  the  evi- 
dence shows,  vfas  not  demanded  by  any  press* 
Ing  emergency,  and  was  a  mere  vindictive  In- 
dulgence of  the  captain's  own  passions.  Qm.' 
brielson  v.  Waydelt  (1892)  135  N.  Y.  1,  17  L. 
R.  A.  228,  81  N.  B.  969.  The  court  remarked 
that  the  captain's  command  does  not  extend 
over  the  persons  of  the  crew  "beyond  the  In- 
fliction tft  uanal  and  necessary  pnnlshmenC  In 
eaaet  of  disobedioice  or  infraction  of  <nles.** 

Another  case  in  which  a  vice-principal  In 
deemed  to  be  acting  outside  tbe  acope  of  bla 
employment  Is  when,  merely  as  a  personal  mat- 
ter, be  givea  a  subordinate  some  information 
which  proves  to  be  erroneous,  and  tbe  snbordl- 
nate  receives  an  Injury  In  consequence  of  his 
reliance  on  the  statement. 

Recovery  has  been  denied  where  a  workman 
was  Injured  by  relying  on  the  statement  of 
bis  foreman  that  a  rope  which  be  was  about  to 
use  for  the  purpose  of  descending  from  a 
trestle  was  secure.  Loulaviile  &  N.  R.  Co.  t. 
Lahr  (1888)  86  Tenn.  386,  6  S.  W.  663.  The 
court  here  relied  upon  the  distinction  between 
official  and  nonofllcial  acts;  Init  It  is  submitted 
that  the  true  and  only  reason  for  absolving 
the  employer  should  have  been  that  the  serv- 
ant was  under  no  orders  to  descend  from  the 
trestle,  and  was  using  the  rope  for  hla  own  ac- 
commodation entirely.  If  the  servant  had 
t>een  about  the  company's  business,  or  had 
been  leaving  his  vrork,  such  an  asanranea 
would  undoubtedly  have  been  given  by  tke 
foreman  In  hla  character  of  vice-princlpaL 

b.  DUt^HtUon  befio«eit  offlutal  md  soiiojJMal 
acta  cf  aupervtHHg  eMployeea. 

1.  Oenerallir. 

Under  tbe  general  law  of  agency  the  prin- 
cipal, while  he  is  not  liable  where  tbe  agent 
tranecenda  his  authority,  must  anawer  for  ev- 
erything done  by  such  agent  within  the  acope 
of  hla  authority.  But  In  actions  brought  by  a 
servant  to  recover  for  injuries  caused  by  a  de- 
linquent vice-prlnclpal  tbe  rule  of  respondeat 
superior  is  not  unlvenallj  conceiSed  to  have 
this  unrestricted  scope. 

As  win  be  shown  below  (VI.  t,  b)  many  of 
the  courts  proceed  upon  the  theory  that,  even 
where  the  negligence  In  suit  is  proved  to  have 
had  reference  to  the  master's  business,  the 
plaintiff's  action  may  still  be  barred  by  evi- 
dence susceptible  of  the  construction  that  the 
vice-prlnclpal  was  acting  In  the  capacity  of  a 
mere  servant  when  he  Inflicted  tbe  Injury  for 
which  Indemnity  la  sought.  In  other  words, 
he  Is  conceived  of  as  a  functionary  having  a 
dual  character,  some  of  whose  derelictions  of 
duty  are  official,  and  others  nonofflclal.  a  sub- 
ordinate being  allowed  to  recover  If  his  injury 
was  due  to  an  official  act,  and  not  otherwise. 

The  same  Individual  may  combine  In  his  own 
person  the  functions  of  both  master  and  serv- 
ant. Cole  Bros.  v.  Wood  (1894)  11  Ind.  App. 
37,  88  N.  E.  1074. 

The  mere  fact  that  an  Injury  results  from 
the  negligence  of  a  servant  superior  In  rank  to 
the  Injured  servant  does  not  render  the  master 
liable,  but.  In  order  to  charge  the  master  with 
such  negligence,  the  superior  servant  must  so 
far  stand  In  tbe  place  of  the  master  as  to  be 
charged  In  the  particular  matter  with  the  per- 
formauN  of  a  duty  towards  the  Inferior  serv- 
ant, which,  under  the  law,  the  master  owes 
that  servont.  Allen  v.  Goodwin  (1898)  92 
Tenn.  385,  21  8.  W.  780. 

This  theory,  of  course,  only  becomes  a  mate- 
rial eleaient  where  the  delinquent  was  In  con- 
trol of  the  Injured  person. 

IB  Lincoln  Coal  Mln.  Co.  (fr^ff(f]Jf\  ^884) 
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IS  III.  App.  181,  It  was  coDtended  tbat,  as  a 
negligent  Bbaft  boss  had  tbe  power  to  hire  and 
dlBcharge  other  employees  of  the  company 
working  at  the  abaft,  and  to  sapertntcnd  them 
ac  work,  he  wai  a  representative  of  the  nuia* 
ter,  and  not  a  fellow  aerrant  with  deceased, 
who  did  not  work  nnder  blm.  Bat  the  coart 
said:  "It  Is  not  neceaaary  to  ioqalre  how  tar, 
If  at  all,  he  repreaented  the  power  of  tbe  com- 
mon master.  The  mere  fact  that  be  may  have 
had  the  power  to  employ  and  discharge  other 
servants.  If  conceded,  and  to  superintend  them 
when  at  work,  did  not,  as  to  tbe  particular  al< 
l^ed  act  of  negligence  by  which  deceased  waa 
killed,  change  his  character  from  tbat  of  a  co- 
servant  to  that  of  a  representative  of  the  com- 
pany. The  death  of  deceased  was  not  tbe  re- 
salt  of  the  exercise  of  any  anthorlty  conferred 
upon  Downey.  He  exercised  no  power  that 
placed  deceased  1b  a  more  exposed  or  danger- 
ous position  than  he  woald  otherwise  have  oc- 
cupied, nor  did  any  power  exercised  by  him 
contribute  to  the  accident.  The  authority  poa- 
■essed  by  Downey,  whatever  It  may  have  been, 
had  no  Influence  or  bearing  upon  tbe  accident 
which  caused  the  Injory,  and  at  the  time  of  the 
accident  Down^  and  deceasBd  wers  perform- 
ing tlie  labor  of  common  servants,  neither  ex- 
ercising any  anthorlty  over  tbe  other,  and  they 
were  coservants  as  to  the  labor  then  being 
performed  by  tbem." 

In  exceptloDnl  Instance*  employees  may  "oc- 
cnpj,  not  only  a  dual,  but  a  threefold,  relation 
towards  each  other,  according  to  the  duties 
tbey  are  called  upon  or  delegated  to  perform, 
to  wit,  tbat  of  superior  or  master,  co-ordinate 
or  fellow  aervant.  Inferior  or  servant.  .  .  . 
Where  tbe  Injury  Is  caoaed  by  an  employee 
acting  In  the  discbarge  of  a  duty  that  renders 
him  Inferior  to,  or  co-ordinate  with,  the  In- 
Jored  employee,  the  master  or  company  Is  not 
liable,  but  where  be  acts  In  a  superior  position 
tbe  master  Is  liable.  For  instance.  In  muuing 
tbe  train,  tbe  conductor  Is  tbe  superior  of  tbe 
engineer,  and  In  that  particular  he  represents 
the  master ;  In  tbe  separate  management  of 
the  engine  and  tbe  train  from  tbe  enKlne  back 
tbey  are  co-ordinate  or  fellow  servants,  each  be- 
ing Independent  in  bis  own  sphere;  and  In  per- 
mitting the  flreman  or  otber  person  to  manage 
the  engine  In  his  stead,  the  engineer  is  the  su- 
perior of  tbe  conductor,  discharging  a  nonas- 
signable duty  delegated  to  him  by  tbe  master 
or  company."  Core  v.  Ohio  lUver  R.  Co. 
41S0S}  S8  W.  Ta.  4B6,  469.  18  S.  E.  596. 

In  any  Jurisdiction  where  tbe  functions  of 
supervising  employees  are  dlETerentlated  upon 
this  basis,  the  effect  wblcb  tbe  theory  has  upon 
tbe  plaintiffs  rights  of  recovery  should  be  ex- 
plained In  terms  appropriate  to  the  evidence 
Introduced. 

Instructions  drawing  the  attention  of  the 
Jury  to  this  principle  should  be  given  where 
there  Is  evidence  tending  to  sbow  negligence 
of  a  superior  servant,  whereby  an  inferior  serv- 
ant has  been  injured.  Coal  Creek  Min.  Co.  v. 
Davis  (1S91)  00  Tenn.  711,  18  8.  W.  387. 

An  Instruction  that,  if  the  Jury  believe  that 
the  complainant  was  Injured  throueb  the  neg- 
ligence of  defendant  or  his  servants,  and  not 
through  his  own  negligence,  they  will  And  for 
the  complainant.  Is  too  broad,  as  It  does  not 
distinguish  between  the  acts  of  a  vice-principal 
and  the  acts  of  a  servant.  Chicago,  B.  A  Q. 
B.  Co.  T.  BulllTan  (1880)  2?  Meh.  673,  48  N. 
W.  41B;  Illinois  C.  R.  Co.  Bolton  (1897)  99 
Teoo.  278,  41  8.  W.  442  (error  to  refuse  an 
Instruction  that  a  section  foreman  does  not 
represent  tbe  company  aa  to  what  be  does  as 
m  laborer)  :  Mobile  *  0.  R.  Co.  v.  Godfrey  (18S9) 
156  HI.  78.  39  N.  B.  590  (error  to  lustroct  a 
Jury  on  the  theory  that  a  conductor,  who  was 
Bl  L.  K.  A. 


also  acting  w  foreman  of  a  work  train,  was, 
as  matter  of  law,  a  representative  of  the  mas- 
ter for  all  purposes). 

It  may  be  mentioned  In  passing,  though  the 
subject  doee  not  fall,  strictly  speaking,  within 
the  scope  of  the  present  note,  that  tbe  cases 
decided  under  the  various  employers'  liability 
acts  which  impose  a  liability  for  tbe  negligence 
of  superior  servants  also  disclose  a  conflict  of 
opinions  as  to  the  limits  of  that  liability,  where 
the  Injury  was  due  to  participation  in  manual 
work.  The  conclusions  arrived  at  In  tbe  va- 
rious courts  have  doubtless  been  affected  by 
thoae  which  had  previously  been  adopted  under 
purely  common-law  principles,  but  are  so 
largely  Influenced  by  the  language  used  In 
the  statutes  themselves  that  It  would  tw  un- 
profltable  to  review  the  decisions  In  this  con- 
nection. 

2.  DitUitoUon  oonatdend  vHth  rtlatUm  to  ^ 
doctrine  tlmt  the  nature  of  t]te  napUpsnt  oot 
a  the  tett  of  ItaWitp. 

It  should  be  observed  here  that,  although 
many  of  tbe  decisions  to  be  cited  In  tbe  follow- 
ing sections,  in  which  tbe  master  was  held  liable, 
might  have  been  equally  well  referred  to  tbe 

theory  that  he  must,  at  his  peril,  see  that  all 
nondelegable  duties  are  performed  with  rea- 
sonable care,  the  only  cases  with  which  we  are 
now  properly  concerned  are  those  In  lAleb, 
<!oneedlng  the  delinquent  employee  to  be  a  vice- 
principal  by  virtue  of  bis  rank  and  the  nature 
and  extent  of  the  control  exercised  by  him.  be 
was  acting  as  an  agent  of  the  master,  or  as  a 
mere  servant.  Logically  speaking,  the  process 
by  wblcb  tbs  master's  liability  is  determined  in 
this  class  of  cases  Is,  It  Is  manifest,  precisely 
the  reverse  of  that  employed  in  those  reviewed 
m  a  future  note.  In  the  one  Instance,  tbe  In- 
quiry starts  with  the  assumption  that  tbe  de- 
linquent was  a  vice-principal,  and  proceeds  to 
determine  whether  he  was  acting  In  his  rep- 
resentative capacity  as  regards  tbe  default  com- 
plained of.  In  tbe  other,  the  single  question 
to  be  considered  Is  whether  the  default  Imputed 
was  one  which  amounted  to  a  breach  of  some 
one  of  the  master's  nondelegable  obligations, 
and  tbs  superior  rank  of  the  delinquent  em- 
ployee consequently  becomes  a  nonessential  ele- 
ment in  the  Inquiry.  He  is  viewed,  tbat  Is  to 
say,  solely  as  tbe  medium  through  which  tbe 
culpable  violation  of  duty  operated  to  the  In- 
Jury  of  tbe  plaintiff.  In  classifying  the  author- 
ities, however.  It  is  often  somewhat  difflcnlt  to 
observe  tbe  distinction  here  adverted  to,  for 
the  reason  tbat,  where  the  facts  are  such  as 
render  it  possible  to  conduct  the  Investigation 
along  either  of  the  alternative  lines  thus  indi- 
cated, the  courts  have  failed  to  deflne,  with  as 
much  precision  ss  the  situation  demands,  the 
standpoint  from  which  they  were  examining 
the  defendant's  liability.  In  not  a  few  in- 
stances. Indeed,  there  Is  even  room  for  doubting 
whether  Judges  have  fully  appreciated  tbe  dis- 
tinction and  Its  rationale.  For  example.  In 
McCosker  v.  Long  Island  B.  Co.  (1881)  84  N. 
y.  77,  to  sustain  tbe  ruling  that  no  recovery 
could  be  had  for  tbe  negligence  of  a  yardmaster 
in  signaling  for  tbe  movement  of  a  car  at  a 
wrong  moment,  is  cited  Crispin  v.  Babbitt 
(1880)  81  N.  Y.  616,  87  Am.  Rep.  621.  This 
case,  as  will  be  seen  by  referring  to  VI.  f,  1, 
infra,  was  quite  Inappropriate  as  an  authority. 
Inasmuch  as  a  yardmaster  was,  under  previous 
rulings  of  tbe  court,  unquestionably  a  fellow 
servant  as  to  the  dlsehaxge  of  his  ordinary 
duties. 

It  is  observable,  moreover,  that.  In  none  of 
i  the  late  decisions  by  this  court  (see  VI.  f,  1, 
tiifra)  absolving  the  master  from  llaMUtir  for 
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tbe  defaalU  of  Bapflrrlalng  eroploTees  whoM 
official  poBltioD  waB  such  as  to  place  them  at 
least  on  the  border  line  between  Tlce-prlnclpalB 
and  mere  sermnta,  Is  any  clear  Btatement 
Ibund  Bhowliv  whether  the  tests  of  i-epreaen- 
tatin  capacitr  recognized  in  Ualone  t.  Hatba- 
war  (1876)  64  N.  Y.  5,  21  Ata.  Rep.  573,  and 
Corcoran  t.  Qolbrook  (187S)  69  N.  Y.  517,  17 
Am.  Bep.  369,  are  still  r^arded  as  having  a 
fonearrent  existence  with  the  test  svppiled 
fbe  nature  of  the  negligent  act,  and  as  being 
merel;  limited  bj  the  latter  test  under  certain 
circamstances,  or  whether  the  earlier  declslooB 
are  now  no  longer  law  In  New  York.  Anj  ease 
lo  which  there  la  any  uneertalntr  on  this  score 
wilt  receive  notice  both  in  this  and  in  the  fol- 
lowing note. 

The  essence  of  the  position  of  a  vice-principal 
being  that  he  represents  an  absmt  master.  It 
occasionally  follows  that  "where  the  employer 
himself  asBumcs  control,  and  gives  an  express 
order,  not  only  what  to  do,  but  how  to  do  It, 
even  a  vice-principal  Is  Iwund  to  obey,  and  be- 
comes for  the  time  being  a  mere  coemployee, 
whatever  bis  general  authority  under  other  cir- 
cumstances." FrevoBt  T.  Cltlxen^  le«  k  Re- 
frigerating Co.  (1898)  186  Pa.  617.  40  AO.  86. 

An  analogoua  situation  Is  presented,  where 
an  employee  who  was  a  vice-principal,  as  be- 
ing tbe  superintendent  of  a  main  department  of 
bis  master's  business,  was  at  tbe  tine  of  tbe 
accident  occupying  another  position  of  a  lower 
grade.  As  long  as  he  fills  that  position,  It 
iB  clear  that  none  of  bis  acts  can  be  those  of  a 
vice-principal,  anleas  they  belong  to  the  class 
of  representative  acta  which  are  wholly  Inde- 
pendent of  rank.  Caws  Illnstimtiog  this  rule 
must,  in  practice,  be  extremely  rare,  for  tbe 
simple  reason  that  officials  of  sufficiently  high 
rank  to  be  vice-principals  seldom  discharge  the 
duties  of  another  distinct  position  In  the  man- 
ner here  cupposed.  Bnt  the  general  principle 
must  clearly  be  as  stated,  and  It  Is  recognised 
In  the  very  recent  decision  of  tbe  Federal  court 
of  appeals  that  an  engineer  in  ordering  his  fire- 
man to  oil  a  turntable  at  a  place  out  on  tbe  line 
does  not  act  as  a  vice-principal,  although  he 
■nay  also  be  foreman  of  a  roundhouse  at  a 
place  some  distance  away,  and  as  such  possibly 
a  representative  of  the  company  wblie  acting 
in  that  capacity.  Brlegal  v.  Southern  P.  Co. 
(1000)  39  C.  C.  A.  869,  98  Fed.  Eep.  9B8  (start- 
ed the  turntable).  Compare  also  the  language 
used  In  Brick  v.  Rochester,  N.  Y.  &  P.  R.  Co. 
(1685)  98  N.  y.  211,  quoted  in  VI.  f,  in^a. 

Although,  as  will  be  shown  below,  many 
courts  hold  that  a  negligent  act  of  a  vice-prin- 
cipal is  not  olBeial  where  It  baa  a  direct  con- 
nection with  manual  labor.  It  is  clear  that  the 
mere  fact  of  Its  being  tbe  duty  of  a  vlce-prlncl- 
pal  to  assist  blB  subordinates  In  their  work 
will  not  prevent  recovery  for  injuries  caused 
br  negligence  of  a  dlstlncCly  offidai  character. 
Lake  Shore  &  M.  8.  B.  Co.  v.  Lavalley  (1880) 
36  Ohio  St.  222  (foreman  of  car  repairers  failed 
to  protect  property  a  car  under  which  he  blm- 
self  and  one  of  his  bands  were  working,  the 
consequence  being  that  It  was  struck  by  a  mov- 
ing car).  Compare  Patton  v.  Western  N.  C.  R. 
Co.  (18ST)  96  N.  C.  466,  1  8.  B.  863;  Consoli- 
dated ICnnsas  City  Smelting  &  Ref.  Co.  v.  Peter- 
son (IRnO)  8  Kan.  App.  316,  65  Pac.  673. 

The  Tact  that  an  assistant  superintendent  in 
a  lumber  yard  occasionally  performs  some  serv- 
ices In  keeplni;  tally  of  tbe  inmber  does  not  de- 
prive him  of  his  character  of  vice-principal  m> 
far  as  it  depends  on  the  discharge  of  any  non- 
assimilable dudes.  /Intek  v,  Stlmson  Mill  Co. 
(1804)  9  Wash.  396,  37  Pac.  340. 
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c  Braadh  of  MiidelvaU*  duttet  fey  mv  nvsriar 
asrvoat,  Mster  UoM*  for. 

According  to  the  great  weight  of  autliorlty, 
the  master  must  answer  for  the  defaults  of  em- 
ployees who  are  vice-principals  under  any  of 
tbe  doctrines  developed  in  tbe  three  preceding 
subtitles,  wherever  the  negligence  o>mplalned 
of  consists  In  the  failure  to  see  that  only  ap- 
pliances which  satisfy  tbe  legal  sundard  <tf 
safety  are  supplied  to  their  subordinates. 
Clarke  v.  Holmes  (1862)  7  Burist  A  N.  93T,  81 
L.  J.  Exch.  N.  S.  366,  8  Jur.  N.  S.  992,  10  Week, 
itep.  405,  per  Byles,  J.  (see  IV.  b,  supro)  ; 
Bergman  v.  Omaha  &  St.  L.  EL  Co.  (1690)  41 
Fed.  Rep.  667  (wreckmaster)  ;  Luod  v.  Ueraey 
Lumber  Co.  (1890)  41  Fed.  Rep.  202  (general 
superintendent)  ;  Foster  v.  Pusey  (1888)  B 
Uoust.  (Del.)  168,  14  Atl.  645  (general  man- 
ager) ;  Lyttle  v.  Chicago  A  W.  H.  H.  Co.  (1890) 
84  HIch.  289,  47  N.  W.  671  (yardmaster)  ;  Hc- 
Campbell  v.  Cunard  S.  S.  Co.  (1893)  69  Hun, 
131.  23  N.  Y.  Supp.  477  (dock  superintendent 
of  Bteamstalp  company)  ;  Rettig  v.  Fifth  Ave 
Transp.  Co.  (1893)  6  Misc.  S28,  26  N.  Y.  Supp. 
896  (departmental  manager)  ;  Union  P.  B.  Co> 
T.  Fray  (1890)  48  Ean.  760,  23  Pac.  1030  (fore- 
man of  derrick)  ;  Mitchell  T.  Robinson  (18S1) 
80  Ind.  281,  41  Am.  Rep.  812  (general  manager 
—defective  holier)  ;  Hattlse  v.  Consumers'  Ice 
Ufg.  Co.  (1^)  46  La.  Ann.  1635,  16  So.  400 
(boiler  eroded — no  accident  would  have  oc- 
curred if  It  had  been  disconnected  by  the  man- 
ager when  It  was  observed  to  be  defective)  ; 
Uuiian  V.  Philadelphia  A  S.  Mali  S.  S.  Co. 
(1876)  78  Pa.  25,  21  Am.  Rep.  8  (head  steve- 
dore negligent  In  selecting  and  adjusting  rig- 
ging) :  Hlgglns  V.  Missouri  P.  B.  Co.  (1801) 
43  Mo.  App.  647  (gang  foreman  failed  to  fof 
nlah  necessary  appliances)  ;  Tabier  v.  Hannibal 
A  St.  J.  R.  Co.  (1887)  93  Ho.  79,  6  S.  W.  810 
(master  mecbanlc  improvised  a  coupling)  ;  Tay- 
lor V.  Missouri  P.  R.  Co.  (1891 :  Mo.)  16  8.  W. 
206  (roodmaster  Improvised  a  coupling) ;  Na- 
tional Fertiliser  Co.  T.  Travis  (1899)  102  Tenn. 
16,  40  S.  W.  8S2  (failure  of  foreman  to  maintain 
apparatus  In  safe  condition)  ;  Browning  v.  Wa- 
baab  Western  R.  Co.  (1894)  124  Mo.  65,  24  8. 
W.  781,  27  8.  W.  644  (roadmaster  removed 
brake  staffs) ;  Plttrtmrg  Bridge  Co.  t.  Walkw 
(1897)  170  ni.  060,  48  N.  B.  016  (bridge  fore- 
man dispensed  with  appliance  necessary  for 
safety)  ;  The  Julia  Fowler  (1892)  49  Fed.  Rep. 
277  (Chief  officer  of  ahlp  furnished  defective 
rope).  See  aleo  Banks  T.  Wabash  Western  B. 
Co;  (1890)  40  Uo.  App.  468  (section  foreman 
allowed  hand-car  to  become  unsafe)  ;  Glowers 
V.  Wabash,  St.  L.  &  P.  R.  Co.  (1886)  21  Mo.  App. 
218  (section  foreman  failed  to  report  defective 
hand-car  for  repairs)  ;  Sweeney  v.  Gulf,  CAB. 
F.  B.  Co.  (1892)  84  Tex.  433,  10  S.  W.  655  (sec- 
tion foreman  allowed  hand-car  to  become  de- 
fective) ;  UlBsouri  P.  R.  Co.  v.  Jamee  (1888; 
Tex.)  10  S.  W.  332  (same  facts)  ;  The  A.  Bea- 
ton (1890)  43  Fed.  Rep.  502  (captain  of  ship 
knew  rope  to  be  rotten). 

Tbe  master  most  answer,  also,  when  the  neg^ 
iigence  consists  in  the  failure  to  see  that  tbe 
place  of  work  Is  and  remains  as  safe  as  It  can 
be  made  by  reasonable  care. 

In  Ambrose  v.  Angus  (1895)  61  III.  App.  304. 
tbe  trial  court  was  held  to  have  erroneously 
given  instructions  from  which  it  might  be  In- 
ferred that  tbe  foreman  was  a  fellowservnnt,  be- 
cause the  erection  of  a  derrick  was  for  the  pur- 
pose of  carrying  on  the  same  general  business 
In  which  the  plaintiff  was  engaged.  See  also 
Patterson  v.  Pittsburg  A  C.  R.  Co.  (1874)  76 
Pa.  889,  18  Am.  Rep.  412  (general  manager)  ; 
Brothers  v.  Cartter  (1S73)  52  Mo.  372,  14  Am. 
Hep.  424  (general  manager — superintendent 
'  bnllt  defective  false  work)  :  H«v  York,  U  K.  k 
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W.  B.  Co.  T.  Bell  (1886)  112  Pa.  400,  4  Aa 
50  (departmental  manager)  ;  Paterson  v.  Wal- 
lace {18S4}  1  Macq.  a.  L.  Caa.  748  (roof  of 
mine  tunnel  allowed  bj  nndergronnd  manager 
to  bMome  unsafe)  ;  Galla^ber  Piper  (1864) 
16  C.  B.  N.  S.  U69.  S3  L.  J.  C.  P.  N.  S.  320  (Bee 
IV.  b.  supra)  ;  Lynch  t.  Haggart  (1857)  19 
Duulop  (Sc.  Seas.  Cas.)  309  (delect*  iQ  acaf- 
folding  known  to  manager) ;  Wbalen  v.  Can- 
tenarr  Cbareh  (1876)  62  Ho.  S26  (lame  facta) ; 
Dcvany  t.  Volean  Iron-Worka  (1877)  4  Mo. 
App.  236  (foreman  famlBbed  defective  scaf- 
fold) :  Heckman  t.  Mackey  (1888)  36  Fed.  Rep. 
353  (foreman  allowed  acaffold  to  become  a  pit- 
fall) ;  Slater  v.  (^lapman  (1887)  67  MIcb.  &23, 
3&  N.  W.  106  (foreman  created  pitfall  b;  re- 
moving clay  from  a  temporary  staircase)  ;  May- 
hew  T.  SnlllTan  Mln.  Co.  (1884)  76  Me.  100 
(manager  created  a  pitfall  by  having  bole  cut 
In  platform)  ;  Woods  v.  Llndvall  (1801)  1  C.  C. 

A.  87,  4  U.  S.  App.  48,  48  Fed.  Rep.  62  (fore- 
man of  cooBtroctlon  erected  an  unsafe  trestle)  ; 
Band  of  Hope  Consols  v.  Mackay  (1871)  2 
Tlct.  Bep.  (L)  158  (general  manager  allowed 
mine  ladder  to  remain  Insecurely  fastened)  ; 
LoulBTllle.  N.  A.  *  C.  R.  Co.  v.  Orabam  (1890) 
124  Ind.  89,  24  V,  B.  068  (foreman  of  tunnel 
did  not  support  roof  adequately)  ;  Westvllle 
Coal  Co.  V.  Schwarts  (1898)  177  III.  272,  82 
N.  B.  276,  Affirming  (1897)  75  111.  App.  468 
(failure  of  pic  bou  to  look  after  ttae  roof  of 
a  roan  In  a  mlna)  ;  Anderson  t.  Bennett  (1888) 
le  Or.  SIS,  19  Pae.  766  (superintendent  did 
not  make  sure  tbat  all  the  blasts  had  been  prop- 
erly exploded  before  sending  laborer  to  resume 
drilling)  :  Llbby.  HcN.  *  L.  v.  Scfaermau  (1808) 
146  lit.  040,  34  N.  B.  801.  Afflrming  (1898) 

50  III.  App.  128  (foreman  piled  barrels  care- 
lessly) ;  Zlntek  v.  Btlmson  UlII  Co.  (1894)  d 
Wash.  395,  37  Pac.  340  (assistant  superintend- 
ent raised  a  pile  of  lumber  on  an  Insecure 
foondatloa)  ;  Tisane  v.  Baltimore  &  O.  B,  Co. 
(1886)  112  Pa.  01,  66  Am.  Bep.  SIO,  8  Atl. 
667  (departmental  manager  stored  explosives 
dangerously  close  to  the  place  of  work)  ;  Chi- 
cago Anderson  PresEed  Brick  Co.  t.  Sobkowlak 
(1880)  S4  III.  App.  312  (1804)  148  III.  673,  36 
N-  B.  S72  (foreman  did  not  secure  laborer 
affainst  being  Injured  by  tbe  fall  of  a  t>snk)  ; 
Tliompaon  t.  Chicago,  M.  ft  St  P.R-Co.  (1888)  S 
McCrary,  542,  18  Fed.  Bep.  289  (similar  facts)  ; 
Burlington  ft  H.  River  B.  Co.  t.  Crockett  (1886) 
19  Neb.  188,  26  N.  W.  921  (no  watchman  sta- 
tioned to  give  notice  of  danger  while  a  bank 
threatened  to  fall)  ;  Hall  t.  St.  Joseph  Water 
Co.  (1891)  48  Ho.  App.  866  (foreman  allowed 
walls  of  trench  to  fall  In)  ;  Atchison,  T.  &  8.  F. 

B.  Co.  T.  Wilson  (1891)  1  C.  C.  A.  25,  4  IT.  8. 
App^  26,  48  Fed.  Bep.  07  (roadmastar  eos- 
straeted  a  defective  temporary  track) ;  Kan- 
■as  City  Car  &  Poandry  Co.  r.  Secrlat  (1808) 
59  Kan.  778,  Appz.  (foreman  of  carpenters  left 
a  heavy  beam  In  such  a  position  tbat  tt  fell)  ; 
Cleveland,  C.  C.  &  St.  L.  B.  Co.  v.  Brown  (1808) 
6  C.  C.  A.  142,  18  U.  B.  App.  10,  06  Fed.  Bep. 
804  (no  proper  precantiona  to  secare  lervanta 
taking  down  building)  ;  Cook  v.  St.  Paul,  H.  ft 
M.  R.  Co.  (1885)  34  Minn.  46,  24  N.  W.  311 
(place  of  work  not  kept  safe  for  servants  or- 
dered to  clear  away  lUbrit  of  a  burnt  bnildlng)  ; 
Northern  P.  R.  Co.  t.  Beaton  (1894)  12  C.  C.  A. 
.301,  20  TT.  8.  App.  88,  64  Fed.  Rep.  668  (Im- 
proper diEposttlon  of  a  derrick  on  a  railway 
car)  ;  Colorado  Midland  B.  Co.  v.  O'Brien 
(1891)  16  Colo.  219,  27  Pac.  701  (overloaded 
car  caused  derailment)  ;  Colorado  Midland  R. 
Co.  V.  Naylon  (1882)  17  Colo.  601,  30  Pac.  240 
(same  facts)  :  Opensbaw  v.  Utah  ft  N.  R.  Co. 
(1680)  6  Utah,  132  (defective  loading  of  raU- 
way  ear  by  conductor). 

In  a  caae  where  tbe  plaintiff  was  Injured  by 
tb«  fall  of  a  pile  of  timber  In  a  railway  lamber 
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yard.  It  was  held  that.  If  tbe  charge  of  the  fore- 
man (here  treated  as  a  departmental  manager) 
Involved  the  daty  of  maintaining  an  Inapectlon 
of  the  plied  so  as  to  prevent  thdr  becoming 
dangerous  to  tbe  workmen,  be  was  In  tbe  per- 
formance of  such  duty,  aa  superior.  An  in- 
ntruftlon  that  the  plaintiff  could  not  recover 
uniera  tbe  foreman'a  negligence  bad  relation  to 
the  employment  of  other  semnta  or  the  fur- 
nishing of  Improper  materials  was  accordingly 
held  too  broad.  Baldwin  v.  St.  Louis,  E.  ft  N. 
R.  Co.  (1S«>)  68  Iowa,  87,  25  N.  W.  018. 

It  le  the  master's  doty  to  see  that  the  serv- 
ants whom  he  controls  are  competent  for  the 
dotlea  to  which  they  are  assigned.  Ilantlng- 
don  ft  B.  T.  Road  ft  Coal  Co.  v.  Decker  (1877) 
84  Pa.  410  (general  manager  employed  unfit 
servant)  :  Rowland  v.  Missouri  P.  R.  Co.  (18S6) 
20  Mo.  App.  468  (section  foreman  was  negli- 
gent In  employing  a  subordinate)  ;  Lyttle  v. 
CbU-ago  ft  W.  M.  R.  Co.  (1890)  84  Mich.  289, 
47  N.  W.  571  (departmental  manager  retained 
an  Incompetent  servant  with  knowledge  of  hli 
unfitness)  ;  Fraser  v.  Schroeder  (1896)  168  111. 
4.°iO,  45  N.  B.  288  (similar  facts)  ;  Ryan  v.  Los 
Angeles  Ice  ft  Cold  Storage  Co.  (1896)  112  Cal. 
244,  82  L.  R.  A.  024,  44  Pac.  471  (manager  al- 
lowed inexperienced  men  to  do  work  they  were 
unfitted  for)  ;  Lonisrllle  ft  N.  R.  Co.  v.  Uoore 
(1886)  83  Ky.  676  (conductor  allowed  fireman 
to  operate  an  engine). 

Also  that  they  are  euIDcient  In  number  to  per- 
form those  duties  without  unduly  endangering 
themselves  or  tbeir  colaborera  Mason  v.  Edi- 
son Macb.  Works  (1S86)  24  Blatchf.  93,  28 
Fed.  Rep.  228:  Stoddard  v.  St.  Loula,  K.  C.  ft 
N.  B.  Co.  (1877)  66  Ho.  614. 

And  that  the  place  of  work  and  the  various 
appliances  are  examined  at  proper  Intervals  with 
a  view  to  ascertaining  whether  they  have  become 
abnormally  dangerous  from  any  cause.  Pant- 
star  T.  Tilly  Foster  Iron  Mln.  Co.  (1885)  pO  N. 
y.  368,  2  N.  K.  24  (general  manager  failed  to 
Inspect  dangerous  bank  which  fell)  ;  Kansas  P. 
R.  Co.  V.  Little  (1877)  19  Kan.  267  (superin- 
tendent of  construction  failed  to  perform  his 
duty  of  inspecting  the  machinery  used,  and  re- 
porting for  repair)  ;  Baldwin  t.  St.  Lonis.  K.  ft 
N.  R.  Co.  (1886)  68  Iowa,  87,  26  N.  W.  018. 

And  tbat  a  safe  system  for  tlie  condact  of  the 
business  Is  adopted  and  adhered  to.  Faren  ▼. 
Sellers  (1887)  39  La.  Ann.  1011,  S  So.  368; 
Claybaugh  v.  Kansas  City,  Ft.  S.  ft  M.  R.  Co. 
(1804)  56  Mo.  App.  630:  Fraser  Hand 
(1880)  33  111.  App.  163 ;  Richmond  Granite  Co. 
T.  Bailey  (1896)  92  Va.  664,  24  S.  B.  232  (gen- 
eral manager  gave  an  order  which  amounted  to 
an  abrogation  of  a  rule  Issued  by  himself)  : 
LoulsvUle,  N.  A.  ft  C.  B.  Co.  T.  Heck  (1808)  ICl 
Ind.  202,  OO  N.  E.  988  (division  saperlntendent 
negligent  la  controlling  the  movements  of 
trains)  :  Bateman  v.  Peninsular  R.  Co.  (1898) 
20  Wash.  133,  54  Pac.  996  (general  superintend- 
ent did  not  stop  a  train  when  it  was  dangerous 
for  It  to  proceed) ;  Palmer  t.  Michigan  C  R. 
Co.  (1802)  93  Mich.  863,  IT  L.  R.  A.  636,  68  N. 
W.  897  (laborers  required  by  assistant  road- 
master  to  throw  rails  on  moving  cars)  ;  East 
Tennessee,  T.  ft  6.  B.  Co.  t.  De  Armond  (1887) 
86  Tenn.  73,  6  B.  W.  600  (telegraph  operator 
did  not  display  a  stop  signal)  ;  Tbe  Transfer 
(1804)  9  C.  C.  A.  621,  20  U.  8.  App.  670,  61 
Fed.  Rep.  304,  Reversing  (1893)  56  Fed.  Rep. 
08  (captain  of  ship  disregarded  rales  as  to 
signaling)  :  Criswell  v.  Pittsburgh.  C.  ft  St.  L. 
R.  Co.  (1888)  30  W.  Va.  798.  6  S.  B.  31  (sec- 
tion foreman  disobeyed  rule). 

Instruction  and  warning  should  be  given  In 
all  proper  cases,  as  to  any  extraordinary  risks 
Incident  to  tbe  work,  whether  their  abnormal 
character  arises  from  tbe  inexperience  of  the 
servant  (Ulsaoori  P.  H.  Co.  t.  Peregoy  ill 
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86  Kan.  424,  14  Fae.  7  (do  iDstructlon  waa 
glTen  by  a  superintendent  to  an  ignorant  ap- 
prentice) ;  Fort  Smith  OH  Co.  t.  Slorer  (1803) 
58  Ark.  168,  24  B.  W.  IM  (departmental  man- 
ager) ;  International  ft  O.  N.  R.  Co.  t.  Hlnzle 
(1S91)  82  Tex.  623,  18  S.  W.  681  (foreman)  )  ; 
or  from  tbe  condition  of  the  Inetrumen  tall  ties, 
aa  where  a  departmental  manager  omitted  to  re- 
move a  blast,  or  warn  a  laborer  of  Its  preMoce 
(McDonougb  T.  Great  Northern  B.  Co.  (1896) 
15  WBBb.  244,  46  P&c.  334)  ;  tbe  conductor  of  a 
work-train  failed  to  see  that  laborers  had  time- 
ly notice  of  the  danger  of  earthslidea  (Burling- 
ton &  M.  Rl?er  B.  Co.  v.  Crockett  (1886)  18 
Neb.  138,  26  N.  W.  921)  ;  theforemanof  a  gravel 
pit  failed  tu  warn  as  to  the  danger  of  the  fall 
of  a  bank  (Andrettoa  v.  Ogden  Union  K.  &  Depot 
Co.  (1892)  8  Utah.  128.  30  Pac.  305)  ;  a  con- 
dnL-tur  failed  to  warn  the  brakeman  of  the  dan- 
gerous condition  of  a  load.  Loulayllle  &  N.  R. 
Co.  T.  Robinson  (1891)  13  Ky.  L.  Rep.  1S3,  16 
a.  W.  707). 

It  Is  manifest  that,  althotigh,  as  will  be  seen 
by  comparing  the  various  memoranda  of  facts 
in  tbe  notes  to  this  section  with  those  appended 
to  the  ettations  In  II.  nupra,  and  with  the  coses 
to  be  ^scossed  in  a  future  note,  dellnqnenclea 
falling  under  tbe  foregoing  categories  do  not  Id 
all  Instances  amount  to  breaches  of  a  nondele- 
gable duty  In  such  a  sense  that,  even  If  commit- 
ted by  a  mere  fellow  servant,  they  would  render 
tbe .  master  liable ;  yet  they  are  so  distinctly  oC 
the  same  character  that  It  would  be  Irrational 
to  hold  them  to  be  nonofflclal,  when  tbe  guilty 
party  Is  once  conceded  to  be  a  Tlee-prlnelpal. 
See,  however,  VI.  g,  infra. 

An  Instruction  requested  to  the  effect  that 
tbe  master  wonld  not  be  liable  for  any  negli- 
gence of  the  foreman,  unless  In  the  employ- 
ment of  Incompetent  men,  or  In  the  use  of  un- 
fit machinery  or  appliances,  Is  properly  refused. 
Baldwin  v.  Bt.  Louis,  K.  &  N.  R.  Co.  (1885)  68 
Iowa,  87,  25  N.  W.  918.  The  court  said :  "It 
may  be  conceded  tbat  a  mere  foreman,  as  the 
word  foreman'  Is  generally  understood,— that 
li  as  a  laborer,  vltb  power  to  superintend  the 
labor  of  those  working  with  him, — Is  a  coem- 
ployee  so  far  ss  his  own  mere  labor  Is  con- 
cerned. Peterson  v.  Whltebreaet  Coal  A;  Htn. 
Co.  (1879)  60  Iowa,  678,  82  Am.  Bep.  148. 
But  tbe  Instruction  la  too  sweeping.  It  could 
be  sustained  only  upon  the  ground  that  there 
was  no  evidence  tending  to  show  negligence  on 
tbe  part  of  Coller,  or  anyone  else  acting  as  a 
superior.  Kow,  as  we  have  observed,  tbe  evi- 
dence showed  tbat  Coller  bad  charge  of  the 
yard.  If  his  charge  involved  the  duty  of  main- 
taining an  inspection  of  tbe  piles  In  reference 
to  their  security  against  falling  upon  those  em- 
ployed near  them,  he  was.  we  think.  In  the 
performance  of  such  duty  as  superior.  The 
close  question  perhaps  is  ss  to  whether  his 
charge  involved  such  duty,  but  we  think  that 
the  Jury  might  Infer  from  tbe  clrcnmetaaces 
that  it  did.  .  .  .  We  are  not  prepared  to 
sny,  therefore,  that,  as  a  matter  of  law,  tbe 
pluintiir  was  negligent  In  not  discovering  them. 
If  he  was  not  It  would  seem  to  follow  that  a 
duty  In  that  respect  rested  upon  the  defend- 
ant to  be  dlacharKed  by  the  person  In  charge 
of  the  yard.  Neither  the  expense  nor  difficulty 
of  inspecting  the  pile  appears  to  have  been 
such  that  an  exposure  like  the  one  In  question 
should  be  regarded  as  practically  unavoidable. 
We  think  that  the  defendant  should  have  seen. 
In  the  first  place,  as  perhaps  it  did.  that  tbe 
piles  were  originally  properly  constructed;  and 
if,  as  the  evidence  shows,  the  piles  afterwards 
sometimes  became  dsngerous  by  reason  of  a 
custom  among  the  employees  of  cutting  the 
cross  strips  to  enable  them  to  take  out  sticks 
of  timber,  tbe  defendant  should  have  exercised 
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reasonable  diligence  In  seeing  tbat  tbe  pile* 
were  rendered  safe  again  by  a  supply  of  otiwr 
cross  strips  of  proper  length." 
It  bas  been  held  that  a  lira  bon  In  k  coal 

mine,  whose  only  power  of  control  Is  to  di- 
rect the  men  to  leave  a  dangerous  place  at 
which  they  are  working  and  go  to  another, 
even  If  he  Is  a  vice-principal  by  virtue  of  hl» 
functions,  which  la  denied,  does  not  occupy 
tbat  relation  of  vice-principal  toward  an  em- 
ployee In  opening  bis  lamp  for  the  purpose  of 
lighting  his  pipe,  after  a  statement  by  such  em- 
ployee that  there  Is  no  gas  at  a  place  which 
such  boss  Is  about  to  test.  Morgan  v.  Carbon 
Bill  Coal  Co.  (1898)  6  Wash.  577,  34  Pac.  133, 
772  (Dunbar,  Ch.  J.,  dissents).  Dangerous  ac- 
cumulations of  gas  certainly  point  to  the  con- 
clnslon  tbat  the  presence  of  the  Injured  miner 
at  a  place  where  there  were  such  accumula- 
tioDfl  was  due  to  an  official  act  of  the  Ikms. 


d.  Ittuamee  of  orders  tfeemad  to  be  «»  e|leM 

aet. 


The  logical  consequence.  If  not  the  actual  ef- 
fect, of  some  deelBltms  referred  to  la  TI.  t,  S, 
iKfra,  Is  to  absolre  tbe  master,  eren  from  there- 
suits  of  complying  with  the  negligent  order  of 
a  vlce-prlDclpai,  where  such  order  relates 
merely  to  tbe  details  of  the  work. 

But  there  la  an  onrwiielmlng  weight  of  au- 
thority to  BUsUin  the  doctrine  that  the  liabil- 
ity to  which  the  master  is  declared  to  be  'sub- 
ject, wherever  tbe  negligent  act  Is  a  direct 
result  of  the  exercise  of  power  conferred  by 
the  master,  in  the  performance  of  a  duty  de- 
volving by  law  upon  him.  Is  predlcable  In  the 
CKse  of  orders  Issued  In  respect  to  the  work, 
whatever  may  be  the  precise  object  to  which 
those  orders  may  have  relation.  Pullman  Pal- 
are  Car  Co.  V.  Laack  (1892)  148  III.  242,  18  L. 

B.  A.  216,  82  N.  B.  286. 

It  is,  la  fact,  difficult  to  see  what  more  In- 
disputable example  there  cau  be  of  an  "exer- 
cise of  authority"  than  the  giving  of  such  or- 
ders; and,  for  the  purposes  of  tbe  master's  Us- 
blllty  In  this  instance.  It  Is  obviously  quite  Im- 
material whether  the  delinquent  employee  be  a 
mere  "superior  servant"  or  a  general  or  de- 
partmeDta4  manager.  According  to  the  great 
majority  of  the  cases,  therefore,  sll  that  Is  nec- 
essary to  fix  liability  upon  the  master  Is  that 
the  negligent  order  which  caused  the  Injury 
should  be  proved  to  be  Incident  to  the  per- 
formance of  tbe  duties  of  his  position. 

"The  defendant  ought  not  to  escape  liability 
for  negligently  Issuing,  as  master  and  in  the 
course  of  the  performance  of  Its  duty  as  such, 
to  its  employees,  an  Improper  order."  Has- 
klns  V.  New  York.  L.  B.  &  W.  B.  Co.  (1884)  142 
N.  Y.  416,  25  L.  B.  A.  896,  87  N.  B.  466, 
Reversing  (1880)  56  Hnn,  51,  8  N.  T.  Bupp. 
272. 

The  order  may  be  a  negligent  one  because 
the  servant  Is  directed  to  use  dangerously  de- 
fective appliances.  Great  Northern  B.  Co.  v. 
McLaughlin  (1895)  17  C.  C.  A.  380.  44  U.  8. 
App.  200,  TO  Fed.  Bep.  669. 

Or  to  work  In  an  abnormally  dangerous 
place.  Paterson  v.  Wallace  (1854)  1  Macq.  H. 
L.  Cae.  748;  DowIIng  v.  Allen  (1881)  74  Mo. 
13,  41  Am.  Rep.  288  (1885)  88  Mo.  293;  Brad- 
ley V.  Chicago.  M.  &  St.  P.  R.  Co.  (1897)  188 
Mo.  293,  39  8.  W.  763 ;  Cox  v.  Syenite  Granite 
Co.  (1890)  38  Mo.  App.  424;  Consolidated  Coal 
Co.  V.  Wombacher  (1890)  134  IIU  57,  24  N.  E. 
627,  Affirming  (1889)  81  111.  App.  288;  Pull- 
man's Palace  Car  Co.  v.  Harklns  (1893)  S  C. 

C.  A.  828,  17  U.  8.  App.  22.  55  Fed.  Rep.  032: 
Lebanon  v.  McCoy  (J89B)  12  lud.  App.  600,  40 
N.  B.  700;  Jones  v.  Old  Domloloo  Cotton  Hlll» 
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<188«)  82  Va.  140;  Chicago,  St.  F.  M.  &  O.  B. 
Co.  T.  Londatrom  (1884)  16  Neb.  2fi4,  4S  Am. 
Bep.  718,  20  N.  W.  198;  Stockmeyer  t.  Re«d 
(1893)  S5  Fed.  Bep.  209;  Deep  Mln.  ft  Draln- 
afa  Co.  Ftticwmld  (1899)  21  Oolo.  688,  48 
Pac.  210. 

AccordlDf  to  early  Scotch  declBlons  a  enpe- 
rlor  serrant  (here  the  undergrouod  maDager  of 
a  mine)  may  be  a  represeDtatlve  of  the  mas- 
ter In  respect  to  an  order  exposing  a  subordi- 
nate to  danger  (Somerrille  v.  Gray  (1883)  1 
8c.  Ses*.  Caa.  3d  Series,  768),  while  be  Is  a  fel- 
low aerTant  as  to  other  operations  connected 
with  his  fuDctlona  as  a  controllInK  employee. 
Wright  V.  Bozburgb  (1864)  2  Sc.  Sess.  Cas.  8d 
Series,  748  (explosion  of  flre-damp  eansed  by 
temporary  Intemptton  of  ventilation). 

This  particular  groand  of  distinction  seems 
never  to  have  been  acknowledged  Id  any  of 
the  English  cases  which  coanteoanced  the  doc- 
trine of  vlce-prlDclpalsbtp;  and  must.  In  any 
•Tent,  be  repudiated  in  any  court  which  Is 
bound  by  the  subsequent  ruling  of  the  House 
of  Lords  In  Wilson  t.  Uerry  (1868)  L.  B,  1  H. 
U  Sc.  App.  Cas.  826,  19  L.  T.  N.  8.  80  (IT.  d,  1, 
aupra) . 

It  may  be  a  negligent  order  because  he  Is 
directed  to  do  work  In  a  dangeroos  manner 

(Thompson  v.  Hermann  (1879)  47  Wis.  60C,  82 
Am.  Bep.  784,  S  N.  W.  079;  Palmer  T.  Michi- 
gan C.  R.  Co.  (1892)  93  Mich.  363,  17  L.  B.  A. 
688,  ESS  N.  W.  397;  Proctor  t.  MlSBonrl,  K.  &, 
T.  B.  Co.  (1890)  42  Uo.  App.  124  (dtsposltlon 
of  rails  wblch  were  being  loaded);  Foster 
Missouri  P.  B.  Co.  (1803)  115  Uo.  165,  21  S. 
W.  916  (same  facts);  Fanter  t.  Clark  (1884) 
19  111.  App.  470  (direction  to  remove  obstruc- 
tion from  a  planlng-macblne  without  stopping 
It);  Oormly  Tulcan  Iron  Works  (1876)  61 
lln.  492  (order  to  apply  fire  to  an  oven  In  s 
manner  calculated  to  cause  an  explosion)  ; 
Keating  t.  Pacific  Steam  Wballng  Co.  (1809)  21 
Wash.  415.  58  Pac.  224  (furling  of  sails)  ;  or 
to  do  something  whlcb,  under  tbe  circum- 
stances, will  render  the  place  of  work  abnor- 
mally dangerous  for  a  fellow  serrant.  Augusta 
T.  Owens  (1900)  111  Oa.  464,  36  8.  E.  880. 

The  order  may  also  be  culpable  because  It 
directs  Instrumentalities,  suitable  and  safe  If 
properly  handled,  to  be  used  In  a  manner 
which  any  man  of  ordinary  prudence  and  sa- 
gacity would  understand  to  be  likely  to  erent- 
uate  Id  disaster. 

Tbe  most  frequent  Illustrations  of  such  orders 
are  furnished  by  tbe  cases  In  which  conductors 
and  other  employees  baring  tbe  control  of  rail- 
way cars  ma^ge  them  so  as  to  cause  Injury. 
Chicago.  M.  A  St.  F.  B.  Co.  y.  Boss  (1884)  112 
D.  8.  877,  28  L.  ed.  787,  6  Bup.  Ct.  Rep.  184 ; 
Union  P.  B.  Co.  t.  Callagban  (1893)  6  C.  C.  A. 
206,  12  U.  8.  App.  541,  56  Fed.  Bep.  988; 
Northern  P.  B.  Co.     Cavanaugb  (1892)  2  C.  C. 

A.  868,  10  U.  8.  App.  197.  61  Ved.  Bep.  617; 
(Canadian  P.  B.  Co.  t.  Johnston  (1894)  23  L. 

B.  A.  470,  9  C.  C.  A.  587,  26  U.  S.  App.  85,  61 
Fed.  Rep.  738;  Northern  P.  R.  Co.  v.  Polrier 
(1805)  15  C.  C.  A.  62,  29  U.  S.  App.  983.  67 
Fed.  Bep.  881 ;  Ulssourl  P.  B.  Co.  T.  Texas  ft 
P.  B.  Co.  (1889)  38  Fed.  Bep.  816;  Northern  P. 
B.  Co.  T.  Smith  (1894)  8  C.  C.  A.  663,  IS  U.  8. 
App.  294,  59  Fed.  Rep.  903;  Ragsdale  v. 
Northern  P.  R.  Co.  (1869)  42  Fed.  Bep.  883; 
Lake  Shore  ft  H.  a  B.  Co.  v.  Knlttal  (1878) 
88  Ohio  St.  468:  Clark  t.  Hughes  (1897)  61 
N*^  780,  71  N.  W.  776;  Little  Hlaml  R.  Co. 
T.  Uterens  (1851)  20  Ohio,  416;  Clereland,  C. 
ft  C.  R.  Co.  T.  Keary  (1864)  3  Ohio  St  201; 
Illinois  C.  B.  Co.  T.  Spence  (1893)  93  Tenn. 
173,  23  S.  W.  211 :  Miller  t.  Missouri  P.  B.  Co. 
(1891)  100  Mo.  350,  19  8.  W.  58;  Spencer 
Brooks  (1895)  97  Oa.  681.  25  S.  E.  4S0;  Wil- 
son T.  Louisiana  ft  N.  W.  B.  Co.  (1899)  61  La. 
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Ann.  1133,  26  So.  961 ;  Van  Ambnrg  t.  Tlcks- 
bnrg,  S.  ft  P.  R.  Co.  (1885)  87  La.  Add.  650. 
S5  Am.  Rep.  617;  Walker  t.  Olllett  (1808)  60 
Kan.  214.  .'i2  Pac.  442;  Bltt  t.  Louisville  ft  N. 
R.  Co.  (188T;  Ky.)  4  8.  W.  708;  Newport 
News  &  M.  Valley  Co.  v.  Dcntrel  (1890)  91 
Ky.  42,  14  S.  W.  958;  Greer  v.  Louisville  ft 
N.  B.  Co.  (1893)  94  Ky.  169.  21  8.  W.  649; 
LoQlsville  ft  N.  B.  Co.  v.  Wallingford  (1898) 
19  Ky.  L.  Rep.  170,  22  S.  W.  439;  Newport 
News  ft  M.  Valley  Co.  r.  Carroll  (1805)  17  Ky. 
L.  Rep.  374,  81  8.  W.  132;  Chicago,  B.  ft  Q. 
R.  Co.  V.  Blank  (1887)  24  111.  App.  438;  Ayeri 
V.  Richmond  ft  D.  R.  Co.  (1888)  84  Va.  679.  5 
S.  E.  582;  Purcell  v.  Southern  R.  Co.  (1806) 
119  N.  C.  728,  26  8.  E.  161;  Mason  t.  Rich- 
mond ft  D.  B.  Ca  (1882)  111  N.  C.  482.  18  L. 
B.  A.  846,  16  8.  E.  698;  Shadd  Georgia,  C. 
ft  N.  B.  Co.  (1895)  lie  N.  C.  968,  21  S.  E. 
664;  Haney  y.  Pittsburgh,  C.  C.  ft  St.  L.  R. 
Co.  (1893)  88  W.  Va.  670,  18  8.  E.  748;  Mad- 
den T.  Chesapeake  ft  O.  B.  (N).  (1886)  28  W, 
Va.  619,  67  Am.  Rep.  695;  Daniel  t.  Chesa- 
peake ft  O.  R.  Co.  (1892)  86  W.  Va.  897,  16  L. 
B.  A.  383,  16  8.  E.  162;  Louisville  ft  N.  B.  Co. 
T.  Hawkins  (1889)  21  Ky.  L.  Bep.  364,  61  S. 
W.  426;  East  Tennessee  ft  W.  N.  C.  B.  Co. 
T.  Collins  (1886)  86  Tenn.  227,  1  S.  W.  888; 
Kirk  V.  Atlanta  ft  C.  Air  Line  R.  Co.  (1886) 
94  N.  C.  625,  66  Am.  Rep.  621 ;  Hardy  v.  Min- 
neapolis ft  St.  L.  R.  Co.  (1888)  36  Fed.  Rep. 
657;  Norrls  v.  Illinois  C.  R.  Co.  (1899)  88  IlL 
App.  614;  Armstrong  r.  Oregon  Short  Line  ft 
U.  N.  R.  Co.  (1893)  8  Utah,  420,  82  Pac.  693; 
Nail  Louisville,  N.  A.  ft  C.  B.  Co.  (1891) 
129  lad.  260.  28  N.  B.  183.  611;  Chicago  ft  A. 
B.  Co.  V.  May  (1884)  108  III.  288. 

In  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Touhy 
(1887)  26  III.  App.  99,  It  was  held  that  a  yard- 
master.  In  glTlng  a  signal  to  an  engineer  that 
a  public  erosiring  Is  clear  of  teams  and  may  be 
blocked  by  backing  some  cars,  la  not  acting  as 
a  representative  of  tbe  company  In  the  same 
sense  that  he  would  have  been  If  he  had  Issued 
a  peremptory  command,  and  the  company  Is 
therefore  not  liable  for  an  Injury  received  by  a 
switchman  through  being  crushed  between  a 
moving  and  a  stationary  car.  But  the  distinc- 
tion thus  Implied  seems  to  be  of  very  dubious 
correctness: 

The  negligent  management  of  band-cars  by 
section  foremen  and  other  employees  control- 
ling them  is  another  analogous  Instance  of  of- 
flclal  culpability.  Schroeder  v.  Chicago  ft  A. 
B.  Co.  (1891)  108  Ho.  322,  18  L.  B.  A.  827,  18 
8.  W.  1004:  McDermott  v.  Hannibal  ft  St  J. 
R.  Co.  (1885)  87  Ho.  285;  Woodward  Iron  Co. 
V.  Andrews  (1S90)  114  Ala.  248,  21  Bo.  440; 
Louisville  ft  N.  B.  Co.  v.  Bass  (1897)  19  Ky. 
L.  Rep.  1474,  43  8.  W.  463;  St  Louis,  L  M. 
ft  8.  R.  Co.  V.  RIckman  (1808)  66  Ark.  138.  49 
8.  W.  66;  Alabama  Mineral  B.  Co.  v.  Jones 
(1896)  114  Ala.  619,  21  8o.  607  (1898)  121  Ala. 
118,  26  8o.  814:  Gann  t.  Nashville.  C.  ft  Bt. 
L.  B.  Co.  (1898)  101  Tenn.  381,  47  8.  W.  493: 
Johnson  v.  Southern  R.  Co.  (1898)  122  N.  C. 
066,  29  8.  E.  784;  Louisville  ft  N.  B.  Co.  v. 
Hass  (1S07>  19  ICy.  L,  B«p.  1474,  48  B.  W.  4«8 ; 
Chicago  ft  A.  B.  Co.  T.  Oolts  (1807)  71  IlL  App. 
414. 

Similar  offldal  acts  of  negligence  are  the 
omission  to  station  a  lookout  at  tbe  proper 
place  on  board  a  ship  (Tbe  ntan  (1885)  SS 
BlatchL  177,  28  Ped.  Bep.  413);  and  an  order 
to  use  a  push-car  for  the  Improper  purpose  of 
trsDsportation.  Miller  v.  Union  P.  R.  Co. 
(1883)  6  HcCrary,  300,  17  Fed.  Rep.  67. 

See  also,  as  Illustrating  the  general  princi- 
ple, Chattanooga  Electric  B.  Co.  t.  Lawson 
a80S)  101  Tenn.  406,  47  8.  W.  489 ;  Letter  v. 
Klnnare  (1606)  66  111.  App.  558;  Bloyd  v.  St 
Louis  ft  S.  r.  B.  Co.  (1893)  6S  Ark^^,  22  8> 
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\V.  1089;  Denrer,  8.  P.  *  P.  EL  Co.  t.  Driseoll 
(1889)  12  Colo.  620,  21  Pac.  708;  Chicago 
Dredging  k  Dock  Co.  t.  McMahOQ  <1888)  80 
111.  App.  358;  West  Chicago  Street  R.  Co.  v. 
Dwyer  (1894)  57  111.  App.  440;  McCartby  v. 
Chicago,  B.  L  ft  P.  R.  Co.  (1891)  88  Iowa.  486, 
60  N.  W.  21;  Herrlman  v.  Cblcsgo  &  A.  B, 
Co.  (1887)  2?  Ho.  App.  436;  Logan  North 
CaroUoa  R.  Co.  (1895)  116  N.  C.  940.  21  S.  E. 
959;  PattOD  v.  Western  N.  C.  R.  Co.  (1887) 
96  N.  C.  466,  1  8.  £.  868;  Stepbeos  v.  Hannl- 
bal  &  8t.  J.  B.  Co.  (1886)  80  Mo.  221  aSSS) 
96  Uo.  207,  0  8.  W.  5S9;  Bamtay  T.  QQfim 
(1874)  Ir.  Rep.  8  C.  L.  322. 

Or  the  order  maj  be  culpable  becaage  It  la 
Klven  Id  such  a  way  that,  under  the  clrcam- 
Rtances,  It  Is  likely  to  confuse  the  workman 
receiving  It,  and  thus  render  him  less  capable 
of  protecting  himself  fCoyne  v.  Union  F.  R. 
Co.  (1889)  133  U.  S.  870.  33  L.  ed.  651,  10 
Supp.  Ct.  Hep.  382);  or  because  It  has  the  ef- 
fect of  throwing  the  workman  off  tala  guard, 
when  some  transitory  danger  Is  approaching; 
aa  where  an  aastatant  roadmaater  ordered  a 
laborer  to  conUnne  working  on  a  car,  when 
an  engine  waa  eloK  at  band.  Harrison  t.  De- 
trcrft.  L.  &,  N.  R.  Co.  (1890)  79  Mich.  409.  7 
L.  B.  A.  62S,  44  N.  W.  1034. 

It  la  acarcelr  necesaarr  to  ctte  authorities 
to  the  point  that  an  order  witbin  the  meaning 
of  the  general  rule  mar  be  given  by  word  of 
mouth  or  by  any  other  means  of  communication 
which  may  be  appropriate  or  convenient.  Coz 
V.  Syenite  Granite  Co.  (1890)  89  Mo.  App.  424; 
LoulBTlUe  ft  N.  B.  Co.  t.  Hurst  (1892)  14  Ky. 
L.  Rep.  632,  20  S.  W.  817;  Hoke  r.  St.  Lonla, 
K.  ft  N.  R.  Co.  (1885)  8S  Mo.  360,  Beverslng 
(1882)  11  Mo.  App.  674  (roadmaater  while  di- 
recting the  removal  of  a  wreck,  gave  a  wrong 
signal  to  an  engineer,  and  so  caused  Injury 
to  a  laborer);  Spencer  v.  Brooks  (1896)  97  Ga. 
981,  25  8.  B.  480  (conductor  algnaled  engi- 
neer to  back  a  car  prematurely,  bo  that  plain- 
tiff was  crushed);  Devlne  t.  Boaton  ft  A.  R. 
Co.  (1893)  169  Mass.  348,  34  N.  B.  689  (fail- 
ure of  conductor  to  give  the  stop  motion  at  the 
proper  time  to  an  engineer  who  was  mnnlng 
cars  on  to  a  aiding). 

It  la  alao  clear  that  the  entire  omlnlon  to 
give  any  orders  at  all,  when  the  occasion  de- 
mands it.  Is  as  culpable  as  the  actaal  giving 
of  improper  orders.  Gerrisb  v.  New  Haven 
Ice  Co.  (1893)  63  Conn.  9,  27  Atl.  236  (general 
manager  omitted  to  prevent  starting  of  ma- 
chinery); Brown  v.  Sennett  (1885)  68  Cal.  225, 
58  Am.  Rep.  8,  9  Pac.  74  (failure  to  give  sig- 
nal to  stop  hoisting  engine). 

One  who  acta  as  vice-principal  Id  an  emer- 
gency In  selecting  men,  machinery,  and  a  place 
to  work  does  not  become  a  fellow  servant  Im- 
mediately upon  beginning  the  work,  with  all 
suitable  agencies  provided  therefor,  but  con- 
tlnaes  a  vlce-prlnclpal  In  directing  the  move- 
m^ts  of  the  individual  employees.  Nail  t. 
lionlBvllle,  N.  A.  ft  C.  B.  Co.  (1891)  129  Ind. 
260,  268,  28  N.  B.  188,  811.  The  conrt  aald: 
"Connael  err  In  aaaumfng  that  when  Helms 
pointed  o'Jt  to  the  asaembled  employees  the  Im- 
periled bridge  and  the  accumulated  drift  and 
dibris  which  threatened  It,  he  had  completed 
the  work  of  selecting  the  place  to  work.  As 
above  stated,  within  their  several  departments, 
each  man  knows,  or  should  know.  In  a  general 
way  at  least,  what  duties  are  required  of  blm, 
and  bow,  when,  and  where  to  nae  the  appli- 
ances provided;  bat  at  snch  a  time  and  In  snch 
an  emergency  as  that  described  In  the  com- 
plaint there  mast  be  an  Intelligent  directing 
bead  to  assign  to  the  men  their  places  and  di- 
rect them  what  to  do;  to  direct  what  appli- 
ances shall  be  osed,  and  when,  where,  and 
now  they  shall  b«  hmO.  This  intelligent  and 
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directing  bead  must  be  the  master.  And  be 
to  whom  the  master  delegates  such  dnty  acts 
as  the  master,  who  cannot  escape  responsibil- 
ity by  having  another  act  In  his  atead.  There- 
fore, when  Helms  ordered  the  decedent  to  go 
down  among  the  drift  wood,  and  directed  him 
what  he  shontd  do  there,  be  was  still  acting 
as  Tlce-prindpal,  and  was  fnmisblng  to  de- 
cedent his  place  to  work." 

Intimately  connected  with  negligence  In  Is- 
suing orders  Is  that  wblcb  consists  In  assar- 
Ing  a  servant  tbat  there  Is  no  danger  to  be 
feared,  when,  as  a  matter  of  fact,  the  supe- 
rior giving  the  assurance  knew  or  ought  to 
have  known  tbat  his  statement  was  not  true. 
The  liability  of  the  master  under  this  heed 
is  folly  treated  In  note  to  McKee  r.  Tonrtal- 
lotte  (Mass.)  48  L.  B.  A.  642. 

«.  Foliitre  to  protect  auliordinatet  from  trmtt- 
terti  dmgen  Oeerned  to  be  o^al  ncgtigoHoe. 

The  courts,  as  a  whole,  require  the  master 
to  answer  for  the  negligence  of  a  vlce-prlncl- 
pal, whenever  the  default  complained  of  con* 
slats  in  the  omission  to  take  such  precautions 
as  a  prudent  man  woold,  under  the  clrcnm- 
stances,  have  taken  for  the  purpose  of  protect- 
ing the  Injured  subordinate  against  some  peril 
of  the  transitory  class,  against  which  be  had 
DO  adequate  means  of  guarding  himself. 

It  has  often  been  held  or  assamed  tbat  em- 
ployees controlling  workmm  whose  duties  re- 
quire them  to  be  in  places  where  they  may  be 
struck  by  moving  railway  cars  are  acting  in  their 
representative  capacity  when  they  do  not  adopt 
means  for  preventing  the  cars  from  reachlnx 
the  place  where  the  work  is  going  on,  or  for 
securing  tbat  the  workmen  shall,  at  all  events 
have  due  warning  of  the  approach.  Cases 
where  Injured  car  repairers  have  been  allowed 
to  recover  on  this  ground  are  the  following :  St. 
Louis,  A.  ft  T.  R.  Co.  V.  Triplett  (1S91)  64  Ark. 
289,  11  L.  R.  A.  773.  15  S.  W.  S:tl,  16  S.  W. 
206 ;  Stucke  v.  Orleans  B.  Co.  (1898)  60 La.  Ann. 
172,  23  Bo.  342 ;  Moore  v.  Wabash,  8t  L.  ft  P. 
R.  Co.  (1886)  65  Mo.  688;  Benfro  t.  Chicago. 
R.  I.  ft  P.  R.  Co.  (1886)  86  Mo.  802;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Lavalley  (1880)  36  Ohio 
St.  221;  Missouri  P.  R.  Co.  v.  Williams  (1889) 
76  Tex.  4,  12  8.  W.  886;  (mieago.  B.  ft  Q. 
R.  Co.  T.  Sullivan  (1889)  27  Neb.  678,  48  N. 
W.  415;  St  Louis,  A.  ft  T.  H.  R.  Co.  T.  Hol- 
mau  (1894)  63  III.  App.  617;  Hannibal  ft  St. 
J.  R.  Co.  V.  Fox  (1884)  81  Kan.  686.  8  Pac. 
320. 

The  duty  of  a  section  foreman  to  protect 
bis  subordinates  from  moving  trains  is  also 
recognised  as  official  In  aeveral  cases.  Torian 
V.  Richmond  ft  A.  R.  Co.  (1887)  84  Va.  192.  4 
8.  E.  389;  Chicago,  St.  L.  ft  P.  R.  Co.  v.  Grosa 
(1889)  86  III.  App.  178,  Affirmed  In  (1890)  138 
111.  87.  24  N.  B.  663;  Bt  Louis,  L  H.  ft  8.  B. 
Co.  T.  BIckmao  {1898)  6B  Ark.  188,  46  &  W. 
56. 

In  Hannibal  ft  St.  J.  B.  Co.  Fox  (1884)  81 
Kan.  586,  3  Pac.  320,  the  court,  In  holding  the 
company  liable  for  the  negligence  of  a- fore- 
man of  car  repairers,  said:  "He  was  not  woly 
the  foreman  to  direct  the  work  of  bis  snbor- 
dlnatea,  but  be  was  the  person  above  all  others  te 
provide  that  they  had  a  reasonably  safe  place  at 
which  to  work;  and  while  he  was  present,  over- 
seeing their  work,  npon  him  devolved  the  duty 
of  using  ordinary  care  and  diligence  to  pre- 
vent them  from  being  Injured,  mangled,  or 
crashed  by  other  trains  or  cars  moving  the  one 
under  which  he  bad  placed  them.  It  Is  Immn- 
terlal.  therefore,  whether  Lovell  be  called  sn* 
perlntendent,  middle-man.  bosa  repairer,  or  fore- 
man. The  duty  devolved  upon  blm  to  direct 
his  subordinates  to  work  In  a  peculiarly  dan- 
gerous place,  where  by  the  ^zerclse  Mt  na- 
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wmablB  care  thej  coald  not  protect  themulTei 
from  approacblog  trains  of  cars  and  under  aucb 

clrcnmstaaces  the  dnt7  devolved  upon  him,  as 
the  representative  of  the  company,  to  protect 
hto  inbordlnBtea  while  at  work  from  the 
switching  of  cars  and  the  making  np  of  tralna 
on  the  same  track.  He  failed  to  perform  his 
dntr.  For  bla  negligence  in  this  respect  the 
company  la  liable.  The  latter  cannot  In  this 
matter  Interpose  between  Itself  and  Pox,  who 
bas  been  Injured  without  fault  on  bis  part,  the 
personal  responsibility  of  Lovell,  who  In  exer- 
cising the  compaD7*B  anthorttr  bas  Tlolated  the 
duty  be  owed,  as  well  to  Fox  as  to  tbe  com- 
pany," 

A  foreman  who  orders  a  workman  to  get  In- 
to an  open  coal  car  boarded  up  at  tbe  sides 
aboat  48  Incbes,  and  to  pile  ties  thrown  from 
tbe  outside,  places  blm  In  a  position  In  which 
at  times  be  cannot  possibly  see  what  li  done 
by  tbe  men  who  are  loading  the  ties,  and  Is 
therefore  bound  to  adopt  some  appropriate  pre- 
caution to  snard  against  tbe  risk  of  his  being 
■truck  by  a  tie.  Claybangb  t.  Kansas  City, 
It.  B.  *  BL  R.  Co.  (1894)  68  Uo.  App.  630. 

See  also  tbe  following  cases  as  illustrating 
tbe  general  rule.  McLean  v.  Blue  Point  Grav- 
el Uln.  Co.  (1876)  ESI  Cal.  256  (foreman  of 
mine  failed  to  notify  workman  that  a  blast 
was  about  to  be  let  off);  Brown  v.  Sennett 
(3S85)  68  Cal.  225,  68  Am.  Rep.  8,  d  Fac.  74 
(head  stevedore  failed  to  signal  engineer  to 
atop  the  machinery,  when  an  overloaded  back- 
et of  coal  was  swinging  dangerously);  John- 
aon  V.  Richmond  &  A.  R.  Co.  (1688)  84  Va. 
71S,  6  B.  E.  707  (conductor  failed  to  station 
blmaelf  where  he  could  control  the  movements 
of  the  cars  so  as  to  avoid  injuring  a  brake- 
man  ordered  to  couple);  Oerrlsh  v.  New  Haven 
Ice  Co.  (1883  )  63  Conn.  9,  27  Atl.  235  (man- 
ager did  not  take  steps  to  prevent  plaintiff 
from  being  Injured  by  the  sadden  starting  of 
macblnery);  Kewanee  Boiler  Co.  t.  Brlckson 
(1808)  78  111.  App.  86  (superintendent  allowed 
■team  to  be  let  Into  a  boiler  which  plaintiff 
was  repairing):  Wnbasb,  St.  L.  ft  P.  R.  Co. 
T.  Hawk  (1887)  121  111.  259,  32  N.  E.  253 
(floor  of  wrecked  car,  being  Insecurely  propped, 
fell);  Alaska  Treadwell  Gold  Hln.  Co.  v.  Whe- 
lan  (1894)  12  C.  C.  A.  226,  29  U.  S.  App.  1, 
64  Fed.  Rep.  462  (night  boss  In  mine  failed 
to  warn  workman  that  chute  was  about  to  be 
opened,  Revenied  In  (1697)  168  U.  S.  86,  42  L. 
ed.  390.  18  Sup.  Ct.  Rep.  40,  solely  on  the 
^rcnnd  that  the  negligent  servant  was  a  mere 
gang  foreman);  Booster  Stone  Co.  t.  McCain 
(1892)  133  Ind.  231,  31  N.  E.  056  (manager  of 
qnarry  allowed  Inaufflclently  blocked  cars  to 
be  started  on  an  Incline  by  tbe  Impact  of 
othen);  Richmond  Granite  Co.  t.  Bailey  (1896) 
93  Va.  564,  24  8.  E.  283  (foreman  In  quarry 
failed  to  warn  subordinate  that  a  cable  was 
aboot  to  be  tautened);  Kirk  v.  Senslg  (1808) 
79  IIL  App.  261  (foreman  failed  to  warn  ele- 
Tator  man  of  presence  of  another  workman 
In  the  shsft);  see  also  tbe  cases  elt«d  in  tbe 
last  snbdlvlslon,  which  deal  with  the  manage- 
ment of  railway  and  hand  cars,  most  of  which 
may  be  referred  to  the  principle  now  under 
dlseusalon,  as  well  as  to  the  conception  of  neg* 
Ugence  In  giving  orders. 

The  doty  to  prevent  the  happening  of  the 
occurrence  which  would  expose  the  servant  to 
mch  a  peril,  or.  If  that  Is  not  possibly  to  give 
meb  warning  as  will  enable  him  ta  remove 
hia  person  out  OC  the  lone  of  danger  In  time 
to  avoid  Injury,  may  well  be  regarded  as  a 
form  of  tbe  nonassignable  duty  to  furnish  and 
maintain  a  safe  place  of  work.  See  the  lan- 
(oage  used  by  the  comt  In  Alaska  Treadwell 
Oold  MIn.  Co.  T.  Whelan  (1894)  12  C.  C.  A. 
225,  38  n.  B.  App.  1,  64  Fed.  Rep.  462,  Be- 
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versed  In  Supreme  Court,  but  merely  on  the 
ground  that  tbe  auperlor  servant  wos  not  a  de- 
partmental manager ;  St.  Louis,  A  A  T.  R. 
Co.  V.  Triplett  (1801)  54  Ark.  280,  11  L.  R. 
A  778,  15  S.  W.  831,  16  8.  W.  266. 

It  Is  true  that  the  weight  of  antbortty  li 
against  pressing  this  theory  to  such  an  ex- 
tent as  to  hold  a  mere  servant  to  be  a  vice- 
principal  solely  for  the  reason  that  be  was  ap- 
pointed to  look  out  for  the  apprehended  peril, 
nnd  take  appropriate  steps  to  prevent  Its  pro- 
ducing Injury.  Dayhsrsh  v.  Bsnnlbal  &  St.  J. 
R.  Co.  (1800)  103  Uo.  670.  15  8.  W.  554, 
Where  the  ground  seems  to  t>e  distinctly  taken 
that  tbe  "lioss"  of  a  roundhouse,  in  directing 
where  the  engines  are  to  be  placed,  is  perform- 
ing the  employer's  nonassignable  duty  to  see 
that  the  servants  doing  the  work  of  the  round* 
house  are  not  exposed  to  any  extraordinary 
riska  from  the  Insecurity  of  the  place  of  work, 
and  Is  therefore  a  vice-principal.  The  case 
shows  how  readily  one  Hue  of  argument  In 
this  class  of  cases  may  run  Into  another;  but 
the  true  rationale  of  the  decision  Is  probably 
that  tbe  negligence  was  an  ot&elal  default  of  a 
vice-prlnelpal.  which  the  delinquent  certainly 
was  under  the  rulings  of  this  court. 

But  the  negation  of  liability  In  this  regard 
clearly  does  not  Involve  the  consequence  tbat 
one  who  Is  a  vice-principal  by  virtue  of  his 
position  as  a  superior  official  ceases  to  be  a 
rtce-princlpal  while  he  Is  discharging  the  duty 
In  question,  any  more  than  the  acceptnnce  of 
the  doctrine  which  prevails  In  most  courts,  that 
the  mere  possession  of  a  power  of  control  does 
not  constitute  an  employee  a  vice-principal, 
iieceesltates  tbe  conclnslon  that  such  a  vlco- 
principal  does  not  represent  the  master  aa  re- 
spects tbe  orders  which  he  issues  to  his  sub- 
ordinates. 

f.  Theory  that  a  vice-principal  doet  not  repre- 
sent the  matter  except  tn  »o  far  at  he  i»  dit- 
cftorfffRfr  «0M«  nonOelegabh  dutw- 

In  some  cases  the  existence  of  a  rule  seems 
to  be  assumed  which  would  prevent  recovery 
wherever  the  negligence  of  the  delinquent' vice- 
principal  did  not  amount  to  a  breach  of  one 
of  those  personal  duties  of  the  master,  whidh 
are  nondelegable  In  the  sense  that  any  servant 
Intrusted  with  tbclr  performance  represents  the 
master  od  hoc  vice.    See  VI.  b,  aupra. 

Since  none  of  the  courts,  apart  from  those 
which  apply  the  superior-servant  doctrlue. 
predicate  nonaaslgnablllty  of  tbe  duty  of  giv- 
ing orders.  It  Is  clear  tbat  the  unqnaltfled  ae- 
ceptance  of  such  a  rule  Involvea  the  conse- 
quence that,  even  In  giving  orders;  s  vlce-prln- 
clpal  does  not  always  act  In  a  representative 
capacity.  From  this  consequence,  as  will  be 
seen  from  the  decisions  dted  below,  some 
Judges  have  not  shrunk,  though,  upon  any  rea- 
sonable theory  of  the  relations  of  a  vlce-prln- 
clpal  to  his  subordinates  nod  to  tbe  common 
employer,  It  Is  dlflicult  to  see  how  such  a  doc- 
trine can  be  Justified.  See  the  remarks  In  VL 
h,  infra. 

Recovery  was  denied  in  The  (^ueen  (1889) 
40  Fed.  Rep.  604  (collision  caused  by  tbe  neg- 
ligence of  tbe  master  of  a  ship  having  too  long 
a  hawser,  and  omitting  to  give  signals  In  a 
dense  fog);  Olson  v.  Oregon  Coal  &  Nav.  Co. 
(1S90)  96  Fed.  Rep.  109  (master  of  ship 
omitted  to  have  the  cover  placed  over  a  hatch), 
laying  down  the  general  rule  that  the  master 
was  a  fellow  servant  of  his  crew  in  regard 
to  all  matters  pertaining  to  the  navigation  of 
his  ship :  Jackson  v.  Norfolk  &  W.  R.  Co.  (1807) 
4S  W.  Va.  B80.  46  L.  R.  A.  837,  27  8.  E.  278, 
31  8.  E.  268  (waving  to  engineer  to  back  up  a 
rar,  conductor  assumed,  for  the/^ 
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thii  statement,  to  be  a  Tice-prlnclpBl.  though 
tbls  was  dented.  See  VII.  infra)  ;  ElochiaskI  v. 
Shores  Lumber  Co.  (1898)  03  Wis.  417,  67  N. 
W.  984  (Buperluteudeiit  of  Inmber  eompaoy 
was  helping  to  roll  logs  when  he  gave  the  order 
which  caused  the  Injarr). 

The  last  of  these  dectdona  Is  directly  op- 
posed to  that  In  Hardy  t.  HlnneapoUa  &  St. 
L.  B.  Co.  (1888)  86  Fed.  Rep.  657. 

Nor  la  It  easy  to  see  any  rational  groand  on 
whicb  It  cao  be  maintained  that  the  ofllclal 
diaracter  of  a  Tlce-prlnclpal  Is  ■oapended  ao 
completely  by  his  mere  participation  In  man- 
ual labor  that  a  command  given  during  the  pe- 
riod of  such  anspenelon  la  not  deemed  to  be 
glyen  In  hla  rep resenta tire  capacity. 

In  Meyer  t.  Illlnola  C.  R.  Co.  (ISBfi)  177  111. 
SOI,  52  N.  &.  848  (fireman  cannot  recover  for 
Injuries  caused  by  conductor's  failure  to  have 
brnkes  set  In  time  to  enable  his  train  to  be 
{■Irle  Cracked,  as  ordered  by  the  train  despatch- 
er).  the  court  said:  "The  accident  did  not 
occur  on  account  of  the  conductor' a  exer- 
ulBe  of  any  authority  over  the  appellant, 
which  appellant,  by  virtue  of  bis  Inferior 
position,  was  bound  to  obey  under  penalty  of 
discharge,  but  the  accident  resulting  from  the 
negligence,  If  any,  was  one  that  might  have 
happened  It  any  other  person  than  the  con- 
ductor had  been  Intruated  with  simply  run- 
ning the  tralB  and  setting  the  bn^es  Id  con- 
nection with  the  fireman  and  others,  without 
any  control  over  the  fireman.  The  negligence 
was,  tben,  that  of  a  fellow  servant,  done  In  the 
performance  of  a  fellow  aerrant's  duty  so  far 
as  the  evidence  ihowa." 

Unless  this  case  Is  to  be  taken  merely  as  a 
ruling  baaed  upon  a  very  strict  ■  application 
of  the  rules  of  evidence.  It  seems  impossible 
to  reconcile  It  with  the  Illinois  rule  discussed 
In  111.  »»pra.  What  clearer  Instance  can 
there  be  of  an  "exercise  of  aathorlty"  than  the 
Improper  management  of  a  train  by  the  official 
In  control  of  It. 

In  Brick  v.  Rochester,  N.  T.  ft  P.  R.  Co. 
(1885)  98  N.  T.  211,  tbe  plaintltr,  a  laborer  on 
a  repair  train,  was  Injured  throogh  a  derail- 
ment canaed  by  a  croaAng  wblch  was  not  kept 
property  cleaned.  It  waa  held  tbe  company 
could  not  be  made  liable  on  tbe  theory  that  tbe 
general  foreman  of  tbe  repairs  on  the  old  road, 
which  was  nnder  reconstruction,  nas  a  vlce- 
prlndpal  aa  regards  tbe  negligence  In  qnestlon, 
though  he  might  be  *nch  as  regarda  tbe  non- 
performance of  other  functiona  In  connection 
with  the  system  of  tbe  defendant,  as  a  whole. 
After  declaring  that  a  concluaive  bar  to  tbe 
BCtlon  waa  aopplled  by  the  ptalntllTa  Implied 
aaanmptlon  of  tbe  special  risks  Inrtdent  to  the 
work  of  repairing  an  old  road,  the  court  pro- 
ceeded thus:  "More  especially  la  such  the 
case  when  tbe  Indtvldoal  who  had  charge  of 
the  omatmetlon  train,  and  tbe  recooatntetioo 
of  the  road,  waa  diar^able  with  negligence  In 
performing  each  work  as  waa  necesaary  to 
keep  tbe  track  In  good  condition.  In  the  ca- 
pacity in  which  he  acted,  he  waa  only  a  fellow 
aervant,  and  for  bis  negligence  the  defendant 
was  not  responsible  according  to  well-settled 
rules  of  law.  The  fact  that  Thompson  had 
Imposed  upon  bim  larger  duties,  embracing  the 
reconstruction  of  the  entire  road,  does  not  alter 
bis  relation  here,  and  It  Is  sufficient  to  say 
that  at  this  time  he  was  acting  as  foreman  or 
superintendent  of  a  number  of  men  employed 
by  the  company  to  repair  its  old  road,  and  was 
on  the  construction  train  for  that  purpose. 
He  thus  became  and  was  a  coempioyee  with 
the  others  who  were  there,  and  was  not  re- 
lieved from  responsibility  because  he  had  other 
and  more  Important  duties  to  perform  outside 
of  those  In  which  he  was  specifically  engaged. 
SI  L.  R.  A. 


Even  If  Thompson  may  have  been  regarded  aa 
ropresenting  the  master  In  some  respects  la 
reference  to  the  road  generally,  the  duties  be 
was  at  this  time  performing  were  those  of  a 
fellow  servant,  and  not  of  tbe  master;  and 
hence,  if  be  waa  chargeable  with  negligence 
It  waa  that  of  a  fellow  servant,  and  not  of  tbe 
master,  within  the  principle  of  well-conridered 
cases.  Crispin  v.  Babbitt  (1880)  81  N.  Y.  BM. 
37  Am.  Rep.  521;  KIcCosker  T.  Iiong  Island  B. 
Co.  (1881)  84  N.  Y.  77." 

In  Husser  t.  Coger  (1889)  112  N.  T.  914.  S 
L.  R.  A.  559,  SO  N.  B.  958.  the  delinquent  em- 
ployee was  the  superintendent  in  full  control 
of  tbe  work  of  repairing  a  steamer,  and  tbe 
plaintiff  waa  a  workman  whose  Injury  resulted 
from  the  Improper  method  adoptWl  for  remov- 
ing the  covering  of  a  hatch.  This  case  be- 
longs more  properly  to  another  note  but 
in  the  present  connection  it  is  worth  while 
to  quote  the  following  passage  from  the  opin- 
ion, which  Is  sufficiently  general  in  Its  language 
to  commit  tbe  court  to  a  doctrine  of  the  scope, 
mentioned  above.  If  the  superintendent  is 
assumed  to  be  a  vice-principal :  "Assam- 
lug  that  this  evidence  presented  a  question  of 
fact  for  the  Jury,  and  that  It  might  properly 
find  thtft  no  signal  was  given,  yet  tbe  duty 
of  giving  the  caution  necessarily  belonged  to 
those  engaged  In  executing  the  work,  and  not 
to  the  master.  It  pertained  purely  to  the 
mode  of  execution,  and  rested  upon  those  who 
were  engsged  in  Its  performance  and  were 
well  Informed  of  tbe  customary  usage  In  re- 
spect thereto.  It  waa  no  part  of  the  duty  of 
the  master  to  remove  batebea  or  direct  the  par- 
ticular mode  of  doing  so,  any  more  than  to  di- 
rect workmen  In  tbe  use  of  tbe  tools  with 
which  they  performed  their  work.  There  wei« 
customary  and  established  modes  of  perform- 
ing such  services,  and  each  employee  waa  ex- 
pected to  do  bit  work  In  the  manner  and  style 
to  which  he  was  accustomed,  without  special 
directions  In  respect  thereto.  It  was  entire- 
ly Immaterial  whether  the  enperintendent  un- 
dertook to  perform  the  work  of  reinovlng 
hatches  or  ordered  It  to  be  done  by  others;  he 
was.  In  either  case,  engaged  tai  pertormlny  tba 
duty  of  a  workman." 

The  language  used  In  Hankins  v.  New  Tork, 
L.  B.  ft  W.  R.  Co.  (1894)  142  N.  Y.  416,  29 
L.  R.  A.  886,  87  N.  B.  466  (quoted  In  TI.  d. 
npra)  la,  ao  far  as  it  foes,  an  authority  agalnat 
tbe  extreme  doctrine  which  would  thus  ab- 
solve an  employer  from  liability  for  a  negli- 
gent order  given  by  a  vice-principal  wltbln  the 
scope  of  his  authority.  But  the  remark  was 
made  with  respect  to  a  train  dispatcher,  tbe 
very  essence  of  whose  functions  Is  to  Issue 
ord«s  of  a  certain  deaerlptlon,  and  not  with 
rMpect  to  a  general  managw. 

1.  Theory  that  a  vfee-pHKofpoJ  does  not  aot  as 
the  maatmr't  reprMmtativt  whei»  he  mg«e9» 
f»  manwil  tabor. 

Moat  of  the  courts  which  proceed  upon  the 
doctrine  that  there  la  a  distinction  between  o^ 
ficlal  and  nonoffldal  acta  go  no  further  than  to 

exempt  the  master  from  liability  where  the 
negligent  act  was  done  by  tbe  vice-principal 
while  be  was  actually  engaged  In  manual  la- 
bor. In  other  words,  the  defense  of  common 
employment  la  allowed  to  prevail  if  tbe  Cut 
of  tbe  negligent  servant's  superiority  was  not 
an  element,— that  Is  to  say.  If  the  injury  might 
as  well  have  happened,  even  though  he  waa 
not  superior  (Mann  v.  Oriental  Print  Works 
(1S75)  11  R.  I.  152):  or,  as  it  is  also  put.  If 
the  negligence  complained  of  consists  of  some 
aot  done  or  omitted  by  one  having  such  au- 
thority, wblch  relates  to  blp^duties  u  a  co- 
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laborer  wtth  those  ander  hi*  control,  aod 
wliteib  might  jDBt  ai  readllr  bave  happened 
with  one  of  tbem  having  no  tucb  aatborltjr. 
tha  Baatar  irtll  not  be  liable.  Chicago  *  A. 
B.  Co.  T.  Vaj  (1884)  108  lU.  288;  Fltigerald 
T.  Honkomp  (1802)  44  IlL  App.  385. 

If  a  Baperlor  nndertakea  to  do  the  work  of 
a  fellow  Berraot.  and  puts  himself  In  the  place 
to  do  the  work  of  a  fellow  servant,  be  becomes 
one  as  to  that  particular  work,  and  hla  negil- 
cence  In  such  case  Is  tbat  of  a  fellow  servaQt, 
and  not  that  of  a  Tice-prlnclpal,  although  he 
Is  a  Tlce-prloclpal  generallf.  Gana  t.  Nasb- 
Tllle.  C.  &  St.  L.  R.  Co.  (1898)  101  Teon.  380, 
47  S.  W.  493. 

The  leading  case  on  this  doctrine  1b  Crispin 
T.  Babbitt  (1880)  81  N.  T.  616,  87  Am.  Rep. 
021.  Tbe  plaintiff  was  Injured  by  the  negli- 
gence of  tbe  managing  repFDsentatlTe  of  a  non- 
resident owner  of  Ironworks  In  letting  steam 
Into  a  cylinder  and  so  suiting  machinery,  and 
was  held  not  entitled  to  recover  by  the  major- 
ity of  tbe  coart.  which  laid  down  the  general 
rule  that  "a  superintendent  of  a  factory,  al- 
tbough  having  power  to  employ  men,  or  rep- 
resent the  master  in  other  respects,  is,  in  tbe 
mansnement  of  the  machineir,  a  fellow  serr- 
ant  of  the  other  operatlTes." 

For  a  criticism  of  this  case  see  TI.  h.  infra. 

Reed  T.  Btockmeyer  (1896)  20  C.  C.  A.  381, 
S4  U.  S.  App.  727,  74  Fed.  Rep.  186,  Afflrm- 
Ing,  on  this  point  <18&3)  5B  Fed.  Sep.  256, 
argnes  thos:  "In  ordering  the  plaintiff  to 
work  below  the  stone  which  was  being  qoar- 
rled.  tbe  foreman  was  performing  an  act  per- 
taining to  tbe  duties  of  a  master ;  bnt  no  Injnry 
arose  from  the  plaintiff's  obedience  to  this  or- 
der. Nor  was  the  dry  seam  In  the  stone  the 
proximate  cause  of  tbe  Injnry.  The  proximate 
cause  of  the  Injury  was  the  careless  and  neg- 
ligent acts  of  the  foreman  In  poanding  and 
prying  on  tbe  stone  In  attempting  to  remove 
It  from  Its  bed.  The  quarrying  of  the  stone 
and  its  remoTsl  from  Its  bed  pertained  to  the 
dntles  of  a  setrant,  and  not  to  those  of  a  mas- 
ter, .The  Injury  was  the  proximate  result  of 
the  careless  and  negligent  acts  of  the  foreman 
which  pertained  to  his  duties  as  a  servant,  and 
not  to  the  Improper  performance  of  those  du- 
ties which  pertained  to  the  defendant  as  mas- 
ter." 

A  complaint  is  demurrable  which  alleges  an 
Injnry  caused  by  a  local  "agent  and  manager" 
of  an  express  company  ' throogh  the  manner  In 
which  he  drove  a  wagon,  which  It  was  the 
plalntllTs  dnty  to  load  and  nnload.  Dwyer  t. 
American  Exp.  Co.  (1882)  55  Wis.  458,  IS  N. 
W.  471.  The  court  said:  "If  the  complaint 
bad  alleged  facts  showing  that  Colvln  was  In 
fact  tbe  rlce-prlnclpal  of  the  defendant,  and 
antborlsed  and  empowered  to  do  all  acts  at 
the  city  of  Osbkosh  which  the  company  was 
authorised  to  do,  there  would  still  remain  the 
disputed  question  whether  tbe  company  would 
be  liable  to  the  plaintiff  for  the  negligence  of 
each  agent,  when  in  fact  employed  In  the  same 
work  with  the  plaintiff.  If  tbe  agent  or  man- 
ager had  full  power  to  act  for  tbe  company 
at  Osbkosh  in  all  matters  pertolnlng  to  its 
business  there,  and  was  also  required  to  act 
as  driver  of  the  team  In  transporting  goods, 
etc.,  to  and  from  the  ofllce  to  the  depots,  the 
authorities  are  somewhat  In  conflict  whether  be 
would  not  be  held  as  the  plaintiff's  coemployee 
while  so  engaged,  notwithstanding  bis  ample 
authority  In  other  respects,  and  whether,  tor 
bis  negligence  In  tbe  capacity  of  driver,  tbe 
company  might  not  claim  exemption  from  lia- 
bility on  tbe  ground  that  tbe  injury  resulted 
from  the  negligence  of  a  coemployee." 

Sec  also  the  following  cases  In  which  acta 
apccl&ed  in  the  memoranda  appended  to  tbe 
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citations  wen  held  not  to  have  Deen  done  by 

tbe  Tlce-prlndpals  In  their  representative  ca- 
pacity: Qall  V.  Beckstein  (1808)  173  111.  187, 
50  M.  B.  711.  Affirming  (1897)  60  III.  App.  616 
(foreman  asristed  subordinate  to  lift  a  barrel); 
Meeker  v.  C.  R.  Remington  &  Son  Co.  (1000) 
53  App.  Dlv.  592,  65  N.  T.  Supp.  1116  (super- 
intendent opened  a  valve,  while  testing  some 
new  steamplpes):  Taylor  v.  Evansville  &  T.  H. 
R.  Co.  (1889)  121  Ind.  124.  6  L.  R.  A.  584, 
82  N.  E.  876  (general  superintendent  helping 
a  lal)oi-er  to  load  a  rail — example  given  ar- 
ffucndo}  ;  Deep  Min.  &  Drainage  Co.  v.  Fits- 
geratd  (1896)  21  Colo.  633,  48  Pac.  210  (super- 
intendent of  the  work  of  sinking  a  shaft  under- 
took to  work  a  sand-pump  to  clean  out  a 
"missed"  hole  In  a  mine);  Drlnkout  v.  Eagle 
Mach.  Works  (1883)  00  Ind.  423  (superintend- 
ent of  foundry  department  of  machlce  works 
acts  as  a  servant  in  preparing  tbe  flasks  for  the 
making  of  tbe  castings);  Salem  Stone  Sl  Lime 
Co.  v.  ChasUIn  (1803)  9  Ind.  App.  453,  86  N. 
E.  010  (superintendent  of  quarry  pried  off  a 
part  of  a  stone,  bo  that  a  laborer  was  crushed); 
St.  Louis,  A.  &  T.  R.  Co.  T.  Torrey  (1898)  58 
Ark.  217,  24  S.  W.  244  (foreman  of  bridge  con- 
struction acts  as  mere  servant  In  wrapping 
the  rope  of  a  block  and  tackle  around  tbe 
brace  of  the  bridge  to  take  It  out  of  the  way 
of  a  passing  engine — here  tbe  engine-cab  caught 
rope  and  flung  tbe  block  against  plaintiff); 
Chicago  ft  A.  R.  Co.  t.  May  (1884)  108  111. 
288  (section  foreman  working  with  his  gang, 
and  negligently  striking  one  of  them— exam- 
pie  mentioned  tu-guendo)  ;  lliinols  C.  R.  Co.  T. 
Swisher  (1895)  61  111.  App.  611  (negligence  of 
engineer  caused  a  train  to  run  off  tbe  track 
Injuring  flreman);  Clay  v.  Chicago,  B.  &  Q.  R. 
Co.  (1694)  66  ItL  App.  235  (hostler  negligently 
started  engine  wbite  bis  helper  was  ander- 
neath  In  the  ash-pit  cleaning  out  tbe  ashes); 
Chicago  4;  W.  I.  R.  Co.  v.  Masslg  (1893)  50 
111.  App.  666  (hostler  at  a  roundhouse,  and  his 
helper  In  caring  for  locomotives,  are  fellow 
servants  In  respect  to  Injuries  to  the  latter  from 
the  mnnlog  of  a  locomotive  upon  bis  foot 
placed  upon  or  Inside  tbe  rail):  Nashville,  C.  ft 
St.  L.  R.  Co.  T.  Hsndman  (1884)  13  Lea,  428 
(boiler  exploded,  because  engineer  was  not  at 
his  post  as  he  should  have  been  under  the 
rules,  and  Injured  tbe  fireman.  Held,  tbat  the 
engineer  did  not  stand  In  the  place  of  the  mas- 
ter, so  far  as  the  particular  negligence  In  ques- 
tion was  concerned,  for  tbe  performance  of 
sny  doty  which,  under  tbe  law,  the  master 
was  bound  to  perform  for  the  protection  of  the 
servant)  ;  Allen  v.  Goodwin  (1803)  92  Tenn.88Q, 
21  S.  W.  760  (heavy  iron  pipe  dropped  by  fore- 
man); Deep  Min.  ft  Drainage  Co.  v.  Fitzger- 
ald aSOB)  21  Colo.  688,  43  Pac.  210  (handling 
brakes  or  coupling  cars— notmple  given  (or- 
nupndo)  ;  Soutar  v.  Minneapolis  International 
Electric  Co.  (1897)  68  Minn.  18.  70  N.  W.  706 
(superintendent  handed  workman  a  box  to  en- 
able him  to  reach  a  point  above  bis  head. 
Bnt  see  O'NaiL  v.  Grsat  NoHTnaRK  R.  Co. 
tbe  effect  ol  which  Is  stated  In  VI.  h,  infra)  ;  In- 
dianapolis &  St.  L.  R.  Co.  V.  Johnson  (1885)  102 
Ind.  362,  26N.  E.  200  (discussionof  aufficlencyof 
complaint— negligence  alleged  was  In  regard  to 
loading  of  cars);  Great  Northern  R.  Co.  v. 
McLaughlin  (1895)  17  C.  C.  A.  330.  44  D.  B. 
App.  189.  70  Fed.  Rep.  660  (selection  and 
placing  of  skids  for  loading  a  car,  and  assist- 
ing in  the  work  afterwards);  Sayward  v.  Curl- 
sou  (1800)  1  Wash.  29.  28  Poc.  830  (foreman 
of  mill  deemed  to  be  a  fellow  servant  of  the 
hands  while  actually  engaged  In  sawing);  Gaun 
V.  Nashville,  C.  &  St.  L.  R.  Co.  (1898)  101 
Tcnn.  380,  47  S.  W.  493  (manipulation  of 
brake  by  sectlor.  foreman);  Holts  v.  Great 
Northern  R.  Co.  (1897)  60  Mlnn^  624,  72|  N. 
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W.  805  (foreman  drove  a  bolt  through  the 
floor  of  a  car);  National  FerttllKCr  Co,  t.  TraT- 
is  (1802)  102  Tenn.  16,  49  S.  W.  832  (macbln- 
ery  started  without  warning  by  foreman  run- 
ning an  engine  killed  man  adjastlng  bolts)  ; 
Gulf.  C.  &  S.  F.  R.  Co.  T.  Schwabbe  (1802)  1 
Tex.  Cly.  App.  573,  21  S.  W.  700  (foreman 
of  railway  yard  undertook  to  handle  an  engine 
and  Injured  a  wiper— decision  placed  on  the 
ground  that  he  was  not  engaged  In  the  pet' 
formance  of  a  duty  owed  by  the  master,  bnt 
apparently  sustainable  also  on  the  ground  that 
the  act  was  beyond  the  scope  of  bla  au- 
thority. Otherwise  It  Is  in  conflict  with  the 
Texas  cases  cited  under  the  next  division); 
Qnlnn  v.  New  Jersey  LIgbterags  O).  (18S5)  23 
Blatchf.  206,  28  Fed.  Rep.  86S  (captain  under- 
took to  hook  the  tongs  to  rails  wblcb  were 
being  loaded);  followed  In  The  Miami  (ISQQ) 
36  C.  C.  A.  281,  03  Fed.  Rep.  218,  Affirming 
(1808)  87  Fed.  Sep.  T57.  where  the  Injarj  was 
cBOsed  by  the  mate  attempting  to  cast  off  a 
chain  from  aronnd  r  drum;  Chicago  Architect- 
ural Iron  Works  v.  Nagel  (1S08)  80  III.  App. 
492  (case  for  Jury,  where  there  was  evidence 
that  the  foreman  was  engaged  In  performing 
the  same  kind  of  work  at  the  Injured  subordi- 
nate). 

Whatever  may  be  the  position  of  a  master  or 
mate  of  a  vessel,  they  are  not  vice-principals, 
where  the  injury  was  caused  by  the  negligence 
or  the  former  In  keeping  a  lookout,  and  of  the 
latter  in  steering.  The  Job  T.  WUwm  (1897) 
84  Fed.  Rep.  204. 

In  Barnlcle  v.  Connor  (1900 ;  Iowa)  81  N. 
W.  452,  tbe  court  held  that  whether  the  fore- 
man of  carpenters,  who  was  the  delinquent,  was 
n  vice-principal  or  not,  there  could  not.  In  any 
event,  be  a  recovery,  ai  the  negligence  was  com- 
mitted In  regard  to  manual  woA. 

Other  decisions  In  wblcb.  wblle  deeming  It 
unneceasary  to  determine  whether  the  delin- 
quent was  a  vice- principal,  the  court  has  rec- 
ognised tbe  doctrine  of  dual  capacity,  are  RIcka 
T.  Flyrfn  (ISOO)  196  Fa.  263,  46  Atl.  860 ;  Ross 
T.  Walker  (1891)'  139  Fa.  49,  21  Atl.  157.  150. 
See  the  comments  on  these  In  VI.  h,  infra. 

In  Moore  v.  Wabash,  St.  L.  &  P.  R.  Co. 
(1SS5)  85  Mo.  688,  It  was  said  that  a  foreman 
of  car  repalrera  woald  have  been  treated  as  a 
mere  servant  if  he  had  caused  the  Injury  by  bla 
negligence  while  he  was  actually  engaged  in 
tbe  manual  work  of  repairing  the  cars,  and  this 
doctrine  was  reasserted  in  Rowland  v.  Missouri 
F.  R.  Co.  (1886)  20  Mo.  App.  463.  But  In  both 
of  these  cases  the  negligence  was  unquestion- 
ably ot  an  official  kind,  and  the  remarks  as  to 
the  dual  capacity  of  the  employees  were  merely 
ohiter.  They  are  also  antagonistic  to  some  oth- 
er Missouri  rallnga  In  which  ttals  point  was  di- 
rectly Involved. 

2.  QuaiyioaUoHt  of  tM»  theory. 

The  courts  which  apply  tbe  rale  stated  In 
ihe  last  division  have  conceded  It  to  be  subject 
to  some  limitatloas. 

Dnder  tbe  doctrines  of  legal  cansatlon,  as 
generally  accepted,  It  Is  clear  that  a  master  can- 
not be  allowed  to  escape  liability,  where  the  In- 
jury waa  partly  tbe  result  of  a  manual  act  of 
a  vice-prlnclpal,  and  partly  a  breach  of  some 
duty  to  which  he  is  undeniably  subject  In  his 
capacity  ot  alter  ego. 

In  holding  an  employer  responsible  for  tbe 
negligence  of  a  vice-prlnclpal  In  dlapenalng  with 
the  use  of  a  tag  line  la  ra'slngt  the  framework 
of  a  bridge,  notwithstanding  that  he  attempted 
to  control  the  swaying  framework  by  seizing 
It  with  his  hands  and  holding  It  In  proper  posi- 
tion by  bis  unaided  strength.  Pittsburg  Bridge 
51  L.  R.  A. 


Co.  v.  Walker  (1807)  170  111.  550,  48  N.  E.  015, 
AtHrmlng  (1807)  70  111.  App.  55.  "Tbe 
primary  cause  of  the  Injury  received  by 
the  appellee  was  the  exercise  by  Famswortta  id 
authority  conferred  upon  him  by  the  master  to 
order,  direct  and  control  the  operation  of  mov- 
ing the  framework  from  Ita  poaltlon  on  the 
bank  to  the  place  where  It  was  needed  to  be 
placed  In  the  bridge,  without  using  the  tag  line. 
If  the  appellant,  through  Farnaworth  as  vice- 
prlnclpal,  abandoned  the  uae  of  a  tag-line, — a 
confessedly  appropriate  and  safe  device, — and 
adopted  an  improper  and  unsafe  method  of  ac- 
complishing such  removal,  and  Injury  resulted 
to  appellee  In  consequence  thereof,  under  such 
circumstances  as  the  master  would  be  liable  if 
Farnaworth  had  not  personally  participated  In 
the  execution  of  the  plan,  no  reason  is  perceived 
why  liability  should  be  avoided  upon  the  ground 
that  Farnaworth  personally  asalsted  In  endeav- 
oring to  perform  tbe  work.  In  so  assisting, 
Famswortb  Toluntarlly  aanuned  temporarily  to 
labor  as  a  common  workman,  but  be  was  not 
any  the  less  tbe  representative  of  the  appellant 
company  nor  his  position  any  the  less  one  of 
superiority." 

The  question  what  can  shall  be  taken  on  to 
repair- tracks,  and  where  they  shall  be  placed, 
la  determined  by  the  foreman  of  an  electric 
railway  In  bis  capacity  as  vice-principal,  and  If 
under  the  circumstances  he  should  have  notified 
a  workman  on  that  track  that  other  cars 
were  about  to  be  moved  thereon,  the  company 
Is  liable  for  his  omission  to  give  sucb  notiflca- 
tlon,  and  will  not  be  absolved  for  the  mere  rea- 
son that  he  himself  acted  as  motorman  In  mov- 
ing the  cars.  Metropolitan  West  Side  Elev.  R. 
Co.  V.  Skola  (1900)  183  III.  454,  56  N.  E.  171. 

Nor  can  he  escape,  a  fortiori,  where  the  evi- 
dence ediowB  that  aucb  a  breach  waa  In  a  legal 
sense  tbe  sole  proximate  and  effldent  cause 
ot  the  Injury. 

Where  a  servant  was  Injured  by  the  fall  ot 
a  heavy  Iron  box  which  was  being  hoisted  by 
two  cbalnt,  and  tbe  accident  was  due  to  the 
fact  that  a  handle  of  the  box  bad  been  broken, 
and  the  hook  on  the  end  of  one  of  the  chains 
bad  slipped  on  tbe  flange  of  the  box  to  which 
It  had  been  attached  hy  the  orders  of  the  em- 
ployee In  charge  of  the  work,  the  Injury  Is  re- 
garded as  being  due,  not  to  his  negligence  In 
the  character  of  a  fellow  servant,  but  to  his 
breach  of  the  nonassignable  duty  of  preventing 
the  aocldcut  by  using  additional  chains  or  tak- 
ing some  Other  precaution  suggested  by  tbe 
circumstances.  Fraser  t.  Hand  ll889)  33  IlL 
App.  153. 

Where  It  was  the  duty  of  a  yardmaster  to 
see  to  the  making  up  of  tralna,  If  he  directed 
a  boy  engaged  as  a  call  boy  to  perform  tbe  da- 
tlcs  of  a  switchman,  the  fact  that  be  waa  on 
an  engine  in  charge  of  It  at  the  time  of  giving 
the  order  la  Immaterial;  and  If  It  was  negli- 
gence to  give  such  order,  it  was  his  negligence 
as  yardmaster,  and  not  as  engineer.  Hardy  v. 
Minnonpoils  &  St.  L.  R.  Co.  (1888)  36  Fed. 
Itep.  657  (Injury  declared  to  have  been  caused, 
not  by  the  operation  of  the  engine,  but  in  the 
discbarge  of  yardmaster'a  duties  In  making  up 
trains);  Hess  v.  Adamant  Mfg.  Co.  (1896)  66 
Minn.  79,  68  N.  W.  744  (no  error  In  submitting 
question  to  Jury— the  question  whether  tbe 
starting  of  machinery  for  the  purpose  of  test- 
ing It  was  an  act  done  as  a  vlce-prlncIpal). 

Nor  could  the  master,  without  a  gross  ab- 
surdity, be  absolved,  where  tbe  manual  act 
which  caused  the  injury  was  done  for  tbe  very 
purpose  of  discharging  tome  nondelegable  duty. 

Other  cates  proceed  upon  the  theory  that  a 
vice- principal  who  orders  a  workman  to  take 
up  a  particular  position,  where  he  will  be  Im~ 
periled  If  certain  kinds  of  mannaj  acts  are  neg- 
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.Ilgectly  done,  mnflt  be  regarded  as  a  represen- 
tatlve  of  tbe  master  In  respect  to  any  acts  of 
ttaat  description  bs  wblcb  be  may  BUbsequeotly 
Injure  the  workman. 

In  Tnylor  t.  ETaoiTllIe  A  T.  H.  B.  Co. 
a8S9)  121  iDd.  124.  6  L.  B.  A.  B84.  22  N.  Bt. 
8T6,  where  a  master  mechanic,  atter  ordering 
a  aerrant  to  do  work  which  reqnlred  him  to 
take  np  a  certain  position  with  respect  to  a 
locomotive,  caused  him  Injury  by  taking  out 
the  "equallaer,"  the  court  aald:  "The  obliga- 
tion to  make  safe  the  working-place  and  the 
materials  wltb  which  the  work  la  done  rests 
oa  the  master,  and  he  cannot  escape  it  by  del- 
egating bis  authority  to  an  agent.  It  is  also 
the  master's  duty  to  do  no  negligent  act  that 
will  augment  the  dangers  of  tbe  service.  In 
thia  Instance  Torrence  was  doing  what  the 
master  usually  and  properly  does  when  present 
In  person,  for  be  was  commanding  and  direct- 
ing the  execution  ot  wbat  ha  had  commanded. 
By  his  own  act  be  made  It  unsufe  to 
do  wbat  ho  had  commanded  abould  be 
done.  Acts  of  the  master  were,  tberefore, 
done  by  one  having  authority  to  per- 
form them,  and  tbe  breach  of  duty  was  that 
of  one  who  stood  In  the  master's  place.  It 
Is  not  easy  to  conceive  how  It  can  be  Joatly 
asserted  that  one  who  commands  an  act  to  be 
dose,  and  who  posseaaes  the  authority  to  com- 
mand and  enforce  obedience  from  all  servants 
employed  In  a  distant  department  by  virtue 
of  the  power  delegated  to  him  by  tbe  master, 
la  no  more  than  a  fellow  aervant,  for,  In  the 
absence  of  tbe  master,  the  command.  If  enti- 
tled to  obedience,  must  be  that  of  the  master 
conveyed  through  tbe  medium  of  an  ageot. 
Nor  can  It  be  held  without  Infringing  the  prin- 
ciples of  natural  Justice,  that  If  he  who  la  au- 
thorized to  give  the  command  makes  Its  execu- 
tion unsafe,  the  employee,  whose  duty  it  Is  to 
obey,  baa  no  remedy  for  an  Injury  received 
while  doing  what  he  was  commanded  to  do." 

In  Cole  Bros.  v.  Wood  (1804)  11  Ind.  App. 
87,  36  N.  B.  1074,  where  tbe  foreman  of  a  fac- 
tory, after  giving  an  order 'which  required  a 
servant  to  take  ap  a  certain  position  with  ref- 
erence to  a  machlDOt  proceeded  to  do  some 
work  himself  on  the  same  machine,  and  by  his 
careless  handling  of  a  tool  caused  tbe  Injury 
eomplaioed  of,  the  court  said :  "In  doing  these 
things  he  was  performing  tbe  master's  duty, 
and  In  that  reapect  ba  was  not  a  fellow  serv- 
ant wltb  the  appellee.  The  execution  of  the 
master's  ordera  In  conjunction  with  tbe  mannal 
acts  ot  Crawley  and  Eller  Itbe  foreman]  ren- 
dered the  place  In  which  appellee  was  working 
dangerooiL  and  Injury  actually  befell  him. 
Bere  waa  a  violation  of  tbe  master's  duty 
which  the  appellant  owed  to  appellee,  to  keep 
the  place  In  which  he  worked  reasonably  aafe." 
(Dissenting,  Boas,  J.) 

In  Crystal  Ice  Co.  v.  Sherlock  <1803)  37  Neb. 
19,  BB  N.  W.  294,  where  the  manager  of  aa 
Ice  company  Injured  a  workman  on  a  chute  by 
wndlng  down  upon  him  a  lamp  of  Ice,  the 
court.  In  replying  to  tbe  argument  of  plalntltT's 
counsel  that,  as  the  Injury  was  caua^  by  set- 
ting free  tbe  piece  of  Ice  which  caused  the 
damage  aned  for,  tba  defendant  abould  not  be 
held  liable,  for  the  reaaon  that  the  act  waa  not 
peculiarly  within  the  scope  of  the  foreman's 
duties,  but  was  rather  one  tbe  performance  of 
which  properly  fell  within  the  class  of  labor 
properly  to  be  performed  by  the  laborers  undor 
tba  direction  of  said  foreman,  said :  "The  dif- 
ficulty wltb  this  argument  Is  that  It  loses  sight 
of  the  fact  that  the  defendant  In  error  was 
placed  In  a  dangerooa  place  and  required  to 
do  an  act  which  of  necessity  forbade  his 
avoidance  of  Injury,  abould  the  foreman  set 
In  motion  a  piece  of  lee  from  b  point  above 
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where  the  foreman's  orders  required  him  to  go. 
Suppose  now  that  this  piece  of  ice  had  been  de- 
tached by  a  fellow  servant  of  the  defendant 
In  error,  under  tbe  orders  of  tbe  foreman,  aft- 
er the  foreman  bad  so  located  tbe  defeudaiit 
In  error  that  he  mnat  Inevitably  anCTer  If  the 
order  was  executed.  Could  It  with  any  pro- 
priety be  claimed  that  the  company  waa  re- 
lieved of  liability  simply  because  the  agency 
which  caused  the  Injury  was  set  In  motion  by 
a  fellow  aervant?  In  such  case,  as  In  tbe  one 
at  bar,  tbe  negligence  and  careleasneoe  per- 
tained, not  to  tbe  mere  manual  act  of  releas- 
ing the  Ice,  which  caused  the  Injury  but  was 
rather  Imputable  to  tbe  order  which  placed 
defendant  In  error  In  such  situation,  under 
Bucb  circumstances  that  Injury  to  bim  was  nn- 
avoldable  from  tbe  foreman's  setting  Id  mo- 
tion the  Ice  which  caused  the  damnge." 

See  also  Illinois  Steel  Co.  v.  Sctajmanowskl 
(1896)  162  111.  447,  44  N.  E.  876,  allowing  re- 
covery where  a  foreman  picked  at  a  pile  of 
ore,  so  as  to  cause  it  to  fall  on  a  laborer  aet 
to  work  beside  It. 

And  compare  the  statement  tbat  tbe  maatw 
is  not  released  from  responsibility  tor  an  In- 
Jury  austained  by  a  servant  In  the  courae  of 
hia  employment  because  ordered  by  a  foreman 
to  work  In  a  dongerona  place,  although  the 
foreman  co-operated  with  tbe  servant  In  the 
work.  Kolb  V.  Carrlngton  (1807)  76  IIL  App. 
169. 

It  woDld  aeem  tbat  the  third  of  theae  quall- 
flcatlona  of  tbp  rule  can  scarcely  be  admitted 
conalatenUtr  vlth  tbe  retention  of  tbe  rule  It- 
self. 

Tbe  casea  In  which  the  doctrine  baa  been 
applied  that  a  vlce-prlnclpal  is  a  mere  servant 
when  he  Is  doing  a  servant's  work  all  presup- 
pose, at  the  very  least,  some  general  direction 
respecting  the  work  which  accounts  for  the  po- 
sition of  the  Injured  servant  at  tbe  time  of 
the  accident,  and  there  Is  apparently  no  logi- 
cal ground  upon  which  such  a  direction  can. 
as  an  essential  and  controlling  element  of  tbe 
Juridical  situation,  be  differentiated  from  a  spe- 
cial order,  so  aa  to  entail  the  eonaequcnce  tbat 
recovery  shall  be  allowed  in  one  case  and  denied 
In  the  other.  Until  this  difficulty  haa  been 
fairly  met,  and,  supposing  that  to  be  possible, 
cleared  away,  the  cases  laat  cited  most  be  re- 
garded aa  iDCondsteot  In  principle,  If  not  up- 
on the  apecllle  facta,  with  the  dedriona  re- 
ferred to  In  the  preceding  division. 

The  suggestion  in  the  Nebraska  case  cited 
above,  that  the  Injury  was,  under  the  drcum- 
stances,  really  cauaed,  rather  by  tbe  order 
than  by  tbe  aubaequent  manual  act,  will  plain- 
ly not  suffice  as  a  ground  of  distinction  be- 
tween the  declalona  In  which  recovery  haa  bean 
allowed  and  refused,  except  In  so  far  aa  the 
order  may  have  been  Itself  cnlpable;  and  It 
does  not  seem  to  have  been  of  tbe  description 
either  in  tbe  Nebraska  case  or  tba  others  re- 
ferred to. 

g.  Theory  that  o  tffoe-prliMrfpal  rapresMte  fht 
matter,  even  who*  h«  portMpafM  4»  «ia«- 

ual  labor. 

A  considerable  body  of  authorities  can  also 
be  produced  for  the  other  view,  that  a  vlce- 
prlnclpal  acta  In  a  representative  capacity  as 
to  wbat  he  does,  while  assisting  to  do  the  work 
which  he  Is  appointed  to  supervise.  To  this 
conclusion,  as  Is  indicated  by  the  extracts 
quoted  below  from  the  opinions,  the  courts 
have  felt  themselves  forced  by  their  Inability 
to  find  any  satisfactory  logical  grounds  upon 
which  to  predicate  a  distinction  between  tbe 
quality  of  an  act  done  by  the  order  of  a  Tlce- 
princlpal,  and  the  quality  of  the  aame  act 
whatt  don.  b,  Ue  vlce-prind^g^gj^ 
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In  Bbnmwar  r.  Walwortb  &  N.  Mfg.  Co. 
(1S94)  98  Mtcb.  411,  57  N.  W.  261  <nwchlii«rr 
started  hj  a  luperlnteiMlent  after  an  obstrnc- 
tloD  bad  been  remored)  the  defendant  irai  held 
liable  OD  the  broad  gronnd  that  (i  Buperlntvnd- 
ent  staoda  in  the  place  of  the  master  In  what- 
ever  he  does  In  furtherance  of  the  bualneaa  and 
operations  be  has  in  <:har;Ee. 

In  Uerea  Stoue  Co.  t.  Kraft  '1877)  81  Ohio 
St.  287,  27  Am.  llep.  510,  where  the  Injury  was 
caused  br  ualng  hooka  for  hoisting  a  large 
atone  wblcb  was  ao  aoft  that  cbalna  should 
liBTe  been  passed  round  It,  the  court  aald. 
"The  fact.  If  It  be  true,  that  Stone's  negll- 
genco  In  asalatlnff  In  faatening  tbe  hooka  to  the 
■tone  to  be  raiaed  may  have  caused  the  Injury 
and  that  he  waa  then  performing  the  duty  of 
a  common  workman,  and  not  those  strictly 
pertaining  to  the  duties  of  foreman.  In  do- 
niae  reUerea  the  company  from  liability.  If 
the  act  done  by  him  had  been  done  under  hla 
direction  aa  he  did  it,  by  one  of  the  employees 
of  the  company.  Its  liability  could  not  be 
doubteO,  and  for  tbe  reason  that  the  negligent 
art,  altboogh  committed  by  the  hand  of  an- 
other,  waa,  in  law,  the  act  of  tbe  foreman,  and 
eonaequently  the  act  of  the  master.  And  It 
could  be  no  less  tbe  act  of  the  master  when 
performed  by  the  foreman  In  person." 

In  Purcell  t.  Southern  E.  Co.  (1896)  119  N. 
C.  TS8,  26  a.  B.  161.  the  court  laid  down  tbe 
law  aa  followa:  "The  defendant  had  no  cause 
to  complain  of  the  iustmctlon  of  tbe  court 
that  the  conductor  could  change  hia  own  rela- 
tion to  tbe  company  from  that  of  alter  ego  to 
that  of  a  fellow  aervant  of  a  brakeman  by 
rolunteerlng  to  anticipate  the  plaintiff  In  the 
performance  of  hla  ordinary  daty.  If  tbe  con- 
ductor had  ordered  the  fireman  to  do  nn  act 
which  might  reasonably  have  t>een  expected  to 
endanger  the  brakeman,  and  which  did  result 
In  injury  to  him,  the  company  would  bare  been 
answerable  for  the  natural  eonaequences  of  hla 
ordns.  It  woald  be  unreasonable  to  hold 
tliBt.  by  doing  the  careless  act  himself.  Instead 
of  ordering  another,  who  felt  constrained  to 
obey,  to  do  it,  be  relieved  the  company  from 
responalblUty.  Qui  faoU  per  alium  faott  per 
Me,  is  tbe  maxim  which  applies,  where,  aa  vlce- 
prinelpal,  be  compels  anotber  to  do  what  is 
culpable.  It  would  be  Illogical  to  aay  that, 
where  he  directs  or  orders,  he  utters  tbe  com- 
mand of  tbe  company,  and  adopts  for  It  tbe 
act  of  the  employee  who  obeys,  and  yet,  when 
be  does  tbe  act  Id  proper  person,  be  descends 
from  the  role  of  vice-principal  to  that  of  serv- 
ant." 

In  Dayhersb  r.  Hannibal  ft  St  J.  R.  Co. 
<1690)  108  Ho.  070.  15  8.  W.  654,  where  the 
"boss"  of  a  roundhouse  undertook  to  move  one 
of  the  engines  himself  and  injured  a  solKirdl- 
nate,  the  court  reasoned  thos:  "If  he  had  ex- 
pressly directed  the  engine  to  be  moved  down 
by  another  upon  the  plaintiff,  in  the  manner 
described  In  tbe  evidence  for  the  latter,  tbe  de- 
fendant woald  hare  been  responalble  for  tbe 
act,  and  we  are  nnable  to  perceife  any  logical 
or  reasonable  distinction  betwesn  so  directing 
It  and  his  performing  anch  negligent  act  him- 
aelf  In  the  circnmatances  here  shown.  It  was 
one  which  fell  within  his  authority  aa  the  maa- 
ter's  representative  to  direct,  and  It  can  ibake 
no  difference  in  principle  whether  he  did  It 
personslly  or  by  anotber.  In  Its  bearing  on  the 
rights  of  the  parties  to  this  cause,  where  his 
act  IttTolved  an  obvious  breach  of  the  master's 
doty  to  use  care  to  provide  a  icuonabiy  safe 
place  for  plaintiff  to  work." 

In  Husson  v.  lilasouri  P.  R.  Co.  (1892)  60 
Mo.  App.  300,  where  a  section  foreman  In- 
jured a  laborer  with  tbe  pick  wlilch  he  was 
using  to  poll  ■  tie  from  under  the  rails,  the 
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court  said:  "In  this  case  we  have  the  nnnsaal- 
fact  that  the  Injury  was  directly  inflicted  by 
the  foreman  himaeit  wiille  engaged  in  the 
work  SB  a  colaborer  wltta  plaintiff.  Does  this 
fact  alter  the  relation  of  the  parties,  or  In- 
terfere with  the  master's  liability?  Our  opin- 
ion Is  that  It  does  not.  If  In  the  case  at  bar 
the  section  foreman  bad  ordered  one  of  bis 
hands  to  strike  hia  pick  down  between  tbe 
beads  of  tbe  two  others,  It  would  not  be  con- 
tended that  defendant  was  not  liable  for  tbe 
Injury  resulting  from  such  imprudent  order. 
There  la  no  Just  or  logical  distinction  between 
the  act  of  the  vice-principal  In  negligently  or- 
dering a  aervant  to  do  an  Imprudent  thing, 
and  In  doing  the  thing  himself.  In  each  case 
It  Is  the  act  of  tbe  vice-prlnclpal;  In  one,  be 
wills  tbe  servant  shall  do  the  act.  In  tbe  other, 
be  wills  that  be,  himself,  shall  do  It." 

In  Sweeney  v.  Gulf.  C.  *  8.  F.  B.  Co.  (1802) 
84  Tex.  488,  19  a  W.  5o5,  the  court.  In  holding 
the  defendant  liable  for  tbe  negligence  of  a  sec- 
tion foreman  In  prematurely  throwing  a  switch 
for  a  band  car,  referred  to  three  earlier  decl- 
aiona  In  Texas :  Ulssourl  P.  R.  Co.  v.  Williams 
(1889)  76  Tex.  4,  12  8.  W.  835  (foreman  of  oar 
repairers  failed  to  keep  promise  to  protect  sub- 
ordinate) ;  Galveston,  II.  &  S.  A.  R.  Co. 
Smith  (1890)  70  Tex.  611,  13  S.  W.  562  (road- 
maater  In  moving  train  so  as  to  cause  collision 
acts  as  servant — decision  of  commission  adopted 
by  aupreme  court,  but  only  on  the  ground  that 
the  case  was  distinguished  from  the  Williams 
Case  by  the  fact  that  the  Injured  servant  "was 
not  employed  under  tbe  Immediate  eye  of  the 
roadmaster")  ;  Nlz  v.  Texas  P.  It.  Co.  (1S91) 
82  Te^.  478,  18  8.  W.  671  (assistant  foreman 
negligently  started  machinery  while  plaintiff 
was  near  a  driving  belt).  After  pointing  out 
tlkat  under  the  first  of  these  eases  tbe  delin< 
guent  was  a  vice-prlnclpal,  the  court  proceeded 
thus :  "Such  relation  being  established,  the 
three  cases  first  cited,  as  adopted  by  the  su- 
preme court  lead  to  tbe  ctmeluslon  ttaat  Murphy 
should  Iw  held  to  IiBve  been  the  represuitative 
of  the  defendant  In  the  performance  of  any  act, 
service,  or  duty  for  tbe  defendant  In  the  line 
of  his  employment,  and  that  no  distinction 
should  be  drawn  between  tbe  performance  of 
those  higher  dntles  intrusted  to  him  specially, 
and  those  ot  an  ordinary  character  wblcb  l>otb 
be  and  tbe  subordinate  servanta  and  employees 
under  him  were  In  the  babft  of  Indiscriminately 
performing.  In  other  words,  wben  be  negli- 
gently injured  the  plaintiff  tbe  law  viewed  hla 
act  In  the  aame  light  as  If  the  same  master  bad 
been  personally  present  and  committed  tbe  neg- 
ligent act  himself,  and  In  tbe  latter  contin- 
gency no  one  would  doubt  the  dlaablllty  of  the 
master." 

See  also  the  following  cases  In  which  the 
master  waa  held  responalble :  Northern  P.  B. 
Co.  V.  Peterson  (1892)  2  C.  C.  A.  167,  4  C.  8. 
App.  674,  51  Fed.  Rep.  182  (sudden  application 
of  tbe  brake  of  a  band-car  by  foreman  of  track 
repaliera;  Reversed  In  (1806)  162  IT.  8.  846. 
40  L.  ed^  994,  16  Sup.  Ct.  Rep.  848,  but  solely 
on  tbe  ground  that  the  deilnqnent  employee  waa 
not  a  vice-prlnclpal ;  the  snprems  court  moB- 
tlons,  but  does  not  pronounce  any  decided  esla- 
Ion  as  to.  the  controveray  respecting  tbe  proper 
limits  of  official  acts)  ;  Consolidated  ir»it^T 
City  Smelting  &  Bef.  Co.  v.  Peterson  (1899)  8 
Kan.  App.  816,  66  Pac.  678  (foreman  threw 
a  switch  In  such  a  manner  as  to  Injure 
a  subordinate  while  pnsbing  a  car) ;  Boss  v. 
Wabash  Western  B.  Co.  (1892)  113  Mo.  45,  18 
L.  B.  A.  823,  20  8.  W.  472  (master  beid  liable 
for  negligence  of  a  foreman  In  placing  a  keg 
at  the  front  end  of  a  hand-car  on  which  he  Is 
riding  with  the  Itands  under^Um,  and  leaving 
It  where  it  is  llaWfiilfl, J9^^4(y©^  the 
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notion  of  tb«  car,  wblle  be  aoslBts  the  men  Id 
movlDs  tbe  car)  ;  Uughlett  t.  Oxark  Lumber  Co. 
(189S)  &3  Uo.  App.  87  (oiler  of  machlnerr  In- 
Jored  br  aaperlntendent'i  negligence  in  causing 
machlnerr  to  start  br  the  manner  In  which  he 
handled  a  new  belt)  ;  Erlckson  t.  Mllweulcee, 
X..  8.  &  W.  n.  Co.  (1890)  83  Mlcb.  281,  47  X. 
W,.237  (foreman  of  gravel  train  caused  an  acci- 
dent to  a  laborer  by  releasing  a  brake,  and 
therebr  saddenir  widening  the  gap  between  a 
tmr  from  which  he  had  ordered  the  laborer  to 
Jnmp  and  Um  on  to  which  he  was  to  Jnmp). 

h.  IMMMUfM  of  the  dootrine  of  the  dual  oof  so- 
fty of  vlee-prinetpaU. 

1.  Wtlh  refonmee  to  tho  «taiidpofi»ti  of  the 
cowtf  wMoft  re/0Ot  the  eivertor^ervtmt  doo- 
Irtne. 

Ai  earlr  as  1876  the  supreme  court  of  Rhode 
Inland  recognixed,  arguetido,  tbe  tbeorr  that 
there  are  certain  clsues  of  negligent  acta  In 
regard  to  which  a  Tlce-prlndpal  does  not  act 
In  hli  repreientatlTe  capacltr-  Hann  r.  Orien- 
tal Print  Works  (187B)  11  B.  I.  162. 

Bot  the  earliest  case  In  which  that  theory 
was  actaallr  applied  with  the  result  of  pre- 
Tenting  a  servant  from  recOTerlng  dsmages 
aeems  to  be  Crispin  t.  Babbitt  (1880)  81  N.  Y. 
516,  87  Am.  Bep.  62L  The  majorttr  Of  the 
conrt  approved  a  change  to  the  effect  that,  al- 
though the  delinquent  might,  as  manager, 
have  represented  the  defendant,  he  did  bo  only 
In  respect  of  those  duties  which  the  defend- 
ant had '  confided  to  him  as  snperintendent, 
and  the  trial  Judge's  refusal  to  charge  that,  as 
to  anr  other  acts  or  duties  performed  by  blm, 
he  was  not  to  be  regarded  as  the  defendant's 
representative,  was  held  to  be  error.  This  de- 
cision Is  at  all  events  the  leading  aathor- 
ttj  on  the  subject,  and  the  qnestlon  whether 
the  theory  applied  was  correct  virtually  resolves 
Itself  Into  the  qnestlon  whether  tbe  opinion  de- 
livered by  Bapallo,  J.,  for  the  majority  of  the 
court  or  tbe  dissenting  oplnlim  of  Earl,  3.,  em- 
bodies the  eoundet  views. 

If  Inorltr  opinions  so  seldom  receive  any  at- 
tention from  the  Judge  who  Is  Intrusted  with 
tbe  task  of  stating  the  concloslooa  of  the  ma- 
jority, that  the  omission  of  Judge  Bapallo  to 
notice  Judge  Earl's  criticism  of  the  theory 
which  was  deemed  to  be  a  bar  to  the  plaintiff's 
action,  la  not  at  all  surprising.  But  it  is  not 
a  little  difficult  to  understand  why  tbe  Incid 
and  forcible  arguments  of  the  latter  Judge 
should  have  made  so  little  Impression  upon  tbe 
courts  In  other  Jurisdictions,  that,  so  far  as 
the  number  of  decisions  goes,  the  doctrine 
which  be  combated  must  now  be  regarded  as 
the  more  authoritative.  In  order  to  draw  the 
attention  of  the  profession  once  more  to  tbe 
reasoning  of  this  dlBtlaguIshed  Jurist,  some 
lengthy  extracts  from  hla  opinion  are  sub- 
Joined:  "If  this  fiction  were  literally  applied, 
If  it  were  held  that  ev«y  servant  entering  in- 
to the  service  of  a  master  assumed  all  the  risks 
Incident  to  such  service,  then  the  master 
would  not  be  responsible  to  such  servant  for 
his  own  negligence,  as  that  would  be  as  much 
an  taieldent  to  the  service  as  the  negligence  of 
a  coservant.  The  maxim  VolwU  non  fit  infu- 
rta  would  shield  the  master.  But  the  Action 
II  not  applied  to  shield  the  master.  He  1b  held  re- 
qionslble  for  his  own  negligence,  whether  en- 
gaged In  the  dlachai^  of  Uie  duties  peculiar 
to  bbn  as  master  or  working  side  by  side  witb 
hlB  servants  In  the  eame  kind  of  labor.  So  tbe 
fiction  should  not  be  applied  to  sbleld  the  mas- 
ter from  responsibility  for  tbe  negligence  of 
the  middleman  atandlng  In  his  place  and  rep- 
resenting him.  Public  policy  doea  not  require 
that  the  doctrine  9t  rttpondtat  tuperior  should 
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be  tbus  far  limited.  It  la  not  too  much  for 
the  master  to  be  responsible  for  bis  negligence. 
He  Is  generally  a  person  selected  with  care,  of 
superior  Judgment  and  skill,  and  Is.  more  gen- 
orally  than  other  servants,  able  to  reapondtohis 
master  for  bis  own  negligence.  I  can' perceive  no 
reason  fonnded  upon  public  po]icy,a8tbereisnone 
founded  upon  any  principle  of  natural  Justice, 
for  limiting  the  doctrine  of  retpondeot  supe- 
rior In  Its  application  to  the  relation  existing 
between  a  master  and  such  an  agent.  The 
master  should  be  responsible  far  all  hla  negli- 
gence while  engaged  In  his  service,  because 
he  stands  In  his  place,  representing  him  as  his 
alter  ego;  and  I  can  perceive  no  reason  founded 
on  public  policy  or  expediency  for  enforcing 
that  doctrine  In  such  a  cuse  In  favor  of  strang- 
ers, which  does  not  exist  for  enforcing  It  In 
favor  of  the  other  servants  of  the  common 
master.  A  mle  that  a  master  shall  be  held 
respooalble  for  some  negligent  .acts  of  bis  rep- 
resentative, and  not  reaponalble  for  other  neg- 
ligent acts,  done  possibly  at  tbe  same  time, 
within  tbe  scope  of  his  employment  In  the 
same  service,  would  be  illogical,  perplexing, 
and  inconvenient.  Take  the  case  of  a  general 
superintendent  of  a  railway.  It  is  conceded 
that  for  negligence  In  his  discharge  of  the  ab- 
solute duties  which  a  master  owes  to  bis  serv- 
ant's, the  master— the  corporation— would  be 
responsible.  But  suppose,  instead  of  such  dn- 
tiea,  he  shontd.  In  furtherance  of  bis  master's 
bnslDeBs,  carelessly  perform  a  mechanical  act 
about  which  common  laborers  were  also  en- 
gaged, would  there  be  any  reason,  founded 
upon  principle  or  public  policy,  for  distinguish- 
ing the  two  eaaes  and  Imposing  upon  the  mas- 
ter a  liability  In  the  one  caee  and  not  In  the 
other?  Suppose  the  superintendent  carelessly 
ordered  a  train  to  be  started,  and  some  one 
was  thus  injured,  tbe  corporation  would  un- 
doubtedly be  liable  for  the  damages.  Would 
it  not  be  thus  liable  If,  instead  of  ordering 
the  train  to  be  started  by  othera,  he  placed 
his  own  hand  to  tbe  lever  and  carelessly  start- 
ed It  himself?  Would  he  be  the  responsible 
representative  of  the  corporation  In  tbe  one 
caae,  and  not  In  tbe  other?  Suppose  be  was 
standing  upon  a  train  of  cars,  and  carelessly 
started  that  train  himself,  ouslng  an  injury 
to  someone,  and  at  the  same  moment  of  time 
he  carelessly  ordered  an  engineer  to  start  an- 
other train,  also  causing  an  Injury;  would  tbe 
corporation  be  liable  tor  tbe  damages  In  the 
one  case,  and  not  In  the  other?  The  question 
In  all  this  class  of  cases,  the  negligent  act  and 
consequent  Injury  being  proved,  is  whether  the 
servant  whose  act  is  complained  of  stood  In 
tbe  place  of  the  mastei^repreaented  him  aa 
his  alter  ego.  That  Is  always  mainly  a  ques- 
tion of  fact.  If  be  did,  then  the  rule  of  law 
to  be  applied  Is  plain  and  simple,  and  la  the 
same  which  would  measure  the  responsibility 
of  the  master  to  a  stranger  in  bis  service. 
On  the  one  hand.  It  Is  claimed  that  In  deter- 
mining tbe  responsibility  of  the  master  In  such 
cases,  we  muat  look  solely  at  the  duties  which 
were  devolved  upon  tbe  servant  whose  acts 
are  complained  of,  and  that  If  we  And  that  the 
duty  which  he  was  engaged  In  dlscbarglnff 
when  he  committed  the  negligent  act  or  wrong 
n«s  one  of  those  ahBOlute  duties  which  the 
master  owed  to  hla  servants,  then  the  master 
la  responsible,  no  matter  what  was  the  grade 
or  position  of  the  servant  On  the  other  hand, 
I  claim  the  rule  to  be,  that  In  determlDlng  the 
responsibility  of  tbe  master  for  the  negligent 
acts  of  hla  servant,  we  must  look  solely  at  the 
poaltlon  of  such  servant,  and  we  must  consider 
the  duties  devolved  upon  him.  solely  for  the 
purpose  of  determining  such  position;  and  If 
we  find  that  he  was  the  represei  ~ 
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master,  within  tbe  rules  abore  stated,  then  the 
mnater  must  be  held  respoDslble  for  all  hla 
acta  of  negligence  committed  within  the  scope 
of  the  bualneaa  intrnated  to  bla  handB,— aa  well 
to  coBervanta  aa  to  atrangera.  It  caanot  be 
claimed  that  what  Joho  L.  Bnbbltt  did  wus  an 
Idle  thing,  having  no  pertinency  to  the  butil- 
neaa  Id  band.  If  he  was  tbere  In  defenduut'a 
worka,  aa  we  bare  assumed  the  jurj  found, 
atanding  In  his  place  and  baring  the  general 
charge  of  bla  business,  then  be  was  empowered 
to  do  whatever  be  saw  fit  in  and  about  that 
business  and  In  furtberance  of  ItB  objects. 
Whatever  he  conld  order  or  employ  another  to 
do,  be  could  do  blmaelf.  Did  he  represent  the 
defendant  when  he  ordered  tbe  laborers  to  put 
the  boat  iDto  tbe  dry  dock,  and  not  repreaent 
him  a  few  minutea  later  when  be  put  his  hands 
to  the  euglne  to  further  tbe  same  worki  If  be 
had  ordered  another  servant  to  do  this  careless 
act,  tbe  defendant  would  have  been  liable, 
and  does  the  defendant  escape  liability  because 
John  did  tbe  act  blmaelf?   I  say  no." 

His  position  seema  to  the  present  writer  to 
be  quite  Impregnable,  but  the  current  of  Judicial 
authority  baa  aet  ao  strongly  agalnat  bla  views, 
that  It  will  be  worth  wblle  to  mpplement  hla 
arguments  by  pointing  out  tbat,  quite  apart 
from  those  objections  whicb  be  urges  agalnat 
the  theory  of  hla  associates,'  tbere  are  aome 
serious.  If  not  fatal,  flaws  In  Judge  Rapallo's 
reaaoniog.  The  flrst  of  these  flaws  la  the  reli- 
ance placed  upon  the  two  rulinga  which  are 
cited  from  other  jurisdictions,  one  an  Irish, 
and  tbe  other  a  Massactiusetts  case.  In  both 
of  these  tbe  rationale  of  the  decisions  was  sim- 
ply that  the  delinquent  was  not  a  vlce-prlocl- 
pal  at  all,  and  tbe  question  whether  a  vlce- 
prlnripal  may  occupy  a  dual  relation  to  bla  aub- 
ordlnatea  was  not  detennlned  or  evai  alluded 
to. 

It  Is  submitted  that  caaes  In  whIcb  repre- 
sentative capacity  was  denied  altogether,  and 
tbe  character  of  tbe  negligent  act  lor  tbla  a 
mere  incidental  detail,  an  not  legitimate  pre- 
cedents to  aastaln  a  dedalon  which  makes  tbe 
character  of  the  act  the  point  upon  which  the 
liability  of  the  maater  hinges. 

It  may  be  noticed  in  pasalng  that  tbere  la  a 
similar  mlauae  of  a  precedent  In  National  Fer- 
tiliser Co.  T.  Travis  (1899)  102  Tenn.  16,  49  S. 
W.  832,  supra,  which  cites  Boyce  v.  Fltzpatrick 
(1S81)  80  Ind.  626,  where  tbe  delinquent  was 
simply  held  to  be  a  fellow  servant  of  the  plain- 
tiff, and  no  allualon  was  made  to  a  dual  rela- 
tion. 

Nor,  as  it  aeems  to  ua,  la  Judge  Rapallo  more 
fortunate  In  tbe  attempt  which  be  makea  to 
extract  the  doctrine  enuuclated  by  bim  from  an 
earlier  case  In  New  York  itself.  Tbere  Is  a 
flagrant  non  mtquitur  In  tbat  paaaage  of  his 
opinion  in  which  FUke  v.  Boston  &  A.  B.  Co. 
11873)  53  N.  Y.  540.  13  Am.  Rep.  64S,  Is  cited. 
After  stating  its  effect  he  proceeds  thus:  "The 
liability  of  the  master  Is  thus  made  to  depend 
upon  the  character  of  tbe  act  In  tbe  perform- 
ance  of  which  tbe  Injury  arlaes,  without  regard 
to  tbe  rank  of  tbe  employee  performing  It.  If 
It  Is  one  pertaining  to  tbe  duty  the  master  owes 
to  his  servanta.  he  ia  responsible  to  them  for 
the  manner  of  Ita  performance.  The  oont'erss 
of  IhU  propoaitton  necessoHly  follows.  If  tbe 
act  Is  one  wblch  pertains  only  to  tbe  duty  of 
an  operative,  tbe  employee  performing  It  la  a 
mere  servant,  and  tbe  master,  although  liable 
to  strangera.  Is  not  liable  to  a  fellow  servant 
for  Its  Improper  performance."  The  eentence 
which  we  have  Italicised,  whether  It  be  viewed 
from  the  standpoint  of  abatract  principle,  or  In 
connection  with  prior  decisions  of  the  same 
court,  to  aay  nothing  of  those  in  other  Jurisdic- 
tions, certainly  cannot  bs  accepted  as  a  state- 
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ment  of  a  self-evident  conclualon.  If  it  were 
not  for  tbe  position  here  taken  by  so  many  dis- 
tinguished Judges,  one  would  be  at  a  loaa  to  un- 
derstand bow  the  doctrine  tbat  a  master  re- 
mains liable  for  the  performance  of  certain  obli- 
gations, even  though  the  servant  Intrusted  with 
the  performance  may  not  have  been  a  vice- 
principal  for  general  purposes,  conid  ever  have 
been  supposed  to  Invoke  tbe  ooroliary  that  a 
vice-prlnclpal  tor  general  purposea  Is  a  vlce- 
prlnclpa)  only  when  be  la  In  the  discharge  of 
one  of  those  obligations.  From  such  a  corol- 
lary an  obvious  way  of  escaping  la  Indicated  by 
the  consideration  that,  logically  speaking,  tbe 
conceptions  of  a  liability  traced  home  to  the 
master,  through  the  particular  actwblchcaused 
tbe  Injury,  and  of  liability  referable  to  the  offi- 
cial poaition  of  the  delinquent  wblch  constitutes 
him  a  general  agent  of  the  master,  are  neither 
essentially  incompatible,  nor  mutually  exclu- 
sive, in  such  a  sense  tbat  a  court  must  elect  be- 
tween them.  In  (act  It  may  fairly  be  main- 
tained that  the  New  York  court  of  appeals,  by 
its  iangiiage  In  one,  if  not  two,  cases  decided 
between  the  date  of  the  Fllke  and  the  Crispin 
Cases,  and  recognizing,  without  any  auggestlon 
of  a  quallflcation  or  reatrlctlon,  tbe  responalbll- 
Ity  of  a  master  for  the  defanlts  of  m  genenl 
manager,  had  by  Implication  recognized  also 
that  the  "converse"  adverted  to  in  Judge  Rap- 
allo's argument  doea  not  "follow  necessarily" 
;  from  tbe  theory  on  which  be  relies. 
I  Malone  Hathaway  (1876)  64  N.  T.  5.  SI 
!  Am.  Rep.  BT3.  while  holding  tbat  tbe  position 
of  tbe  delinquent  waa  tbat  of  foreman  merely, 
having  no  general  chaive  except  such  aa  Is  com- 
mon to  those  acting  In  tbat  capacity,  and  that 
the  defendants  were  present,  and  had  tbe  sen- 
'  eral  charge  and  responalblllty  for  the  differ- 
ent branches  of  their  business,  added :  "If  It 
waa  claimed  tbat  Bagley's  [the  foreman's)  posl- 
I  tion  aad  responsibilities  were  different  from 
'  tbat  named  as  foreman,  and  tbat  the  defend- 
I  ante  had  tranaferred  the  charge  and  direetloo 
of  any  brvicb  of  the  bualneaa  and  of  tbe  dntles 
upon  him.  It  would  have  been  a  proper  question 
i  for  the  Jury.  if.  Indeed,  there  waa  any  evidence 
I  to  warrant  the  claim." 

I  In  Corcoran  v.  Holbrook  (1876)  60  N.  T.  S17, 
'  17  Am.  Rep.  809,  the  precise  point  of  view  Is 
more  disputable.  But.  at  all  events,  tbere  ars 
reasonable  grounds  for  arguing  that  Its  ration- 
ale is  rather  that  the  nondel^bie  duty  there 
violated  was  among  tboae  with  which  a  func- 
tionary assumed  to  be  a  vlee-prlncipai  was  In- 
trusted, than  tbat  this  functionary  waa  con- 
ceived to  be  a  Tice-prlnelpal  merely  because  be 
was  a  wpaeM  agent  for  the  performance  at  that 
duty. 

Surely  there  could  be  no  more  striking  proof 
of  tbe  commanding  loOnence  of  the  court  which 
Is  mainly  responsible  for  the  adoption  of  the 
doctrine  of  the  dual  capacity  of  vice-prlnclpal, 
than  the  fact  tbat  so  many  other  Jndgea  sbould 
have  been  coritent  to  follow  a  decision  based  up- 
on reaeonlug  which  not  only  Ignores  tbe  possi- 
bility that  there  may  well  be  two  prlnclplea  up- 
on which  the  question  wbetber  an  employee  rep- 
resents the  master  or  not  may  be  determined, 
but  even  falls  to  take  Into  consideration  prior 
rulings  of  the  same  court  which  by  a  reasonable 
Intendment,  may  be  construed  as  conceding  the 
concurrent  existence  of  those  principles. 

There  Is  stll)  another  point  In  which  the  opin- 
ion of  tbe  majority  seems  to  be  open  to  attack. 
'  It  loses  Bight  of  the  fact  that  the  essence  of  tbe 
conception  of  an  alter  ego,  or  vice-prlnclpal, 
as  such  a  functionary  was  understood  In  tiM 
,  earlier  cases,  was  simply  this,  tbat  tbe  law  ot 
I  agency,  which,  as  a  general  rule,  was  super- 
;  seded  by  the  doctrine  of  common  employment, 
where  a  fellow  servant  was  tbe  delinquent,  re- 
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aulned  opermtln  where  that  snraBt-  •xerciMd 
SDcb  cotaplet«  control  over  the  work  to  be  done, 
that  he  was,  sltnplr  ae  a  matter  of  fact,  the 
master's  substitute  or  deput;.  See,  especially, 
Gallagher  v.  Piper  (1804)  16  C.  B.  N.  S.  609, 
S3  L.  J.  C.  P.  N.  a  820,  and  the  other  English 
eaaea  dted  In  IT.  b,  1,  aupra. 

Under  these  clrcumstancea.  It  Is  plain  that 
the  effect  of  declaring  a  masCer  not  to  be  lia- 
ble for  some  acts  of  a  vice-principal  which  are 
nndoubtedlr  within  the  scope  of  his  powers 
amonnts  to  what  Is  nothing  more  nor  less  than 
the  Introduction  of  an  entirely  novel  principle 
Into  the  law  of  ngency.  To  Justify  such  a  modi- 
fication of  that  law.  It  Is  submitted  that  argu- 
ments addressed  more  directly  to  the  real  ques- 
tion Involved  than  those  of  Judge  Rapallo  may 
fairly  be  demanded.  A  court  which  asks  us  to 
adopt  the  doctrine  that  the  servant's  right  to 
recover  should  be  made  to  depend  solely  upon 
the  conception  of  a  special  agency  as  regards 
the  performance  of  cerLaIn  duties  of  a  nondele- 
gable character  la  at  least  bound  to  demon- 
strate, by  some  satisfactory  reascm,  that  the 
datles  to  which  that  agency  Is  restricted  are 
the  only  ones  In  regard  to  which  a  master  can 
be  deemed  to  have  a  representative.  Until  such 
a  reason  has  been  produced  It  seems  not  too 
nurh  to  say  that  the  decision  In  Crispin  v.  Bab- 
bitt rests  npoa  no  more  solid  foundation  than 
Irrelevant  precedents  and  a  transparently  falla- 
cloDB  piece  of  dialectic  legerdemain  by  which 
the  rule  In  the  Fllke  Case,  primarily  Intended, 
as  the  opinion  shows,  to  provide  an  additional 
offensive  weapon  for  the  servant,  was  converted 
Into  an  instrument  for  the  curtailment  of  the 
rights  which  he  already  enjoyed. 

The  reason  for  which  the  perplexed  Inquirer 
is  looking  Is  certainly  not  supplied  by  tbe  sug- 
gestion made  tn  one  case,  that  the  Injured  serv- 
ant Is  no  worse  off  than  he  wontd  have  been 
If  tba  vice-principal,  instead  of  undertaking  the 
work  himself,  bad  ordered  one  of  Us  subordl- 
aates  to  do  It,  and  the  Injury  had  resulted  from 
the  default  of  that  subordinate.  Qulnn  v. 
New  Jersey  Lighterage  Co.  <188»)  28  Blatchf. 
S09,  SB  Fed.  Bep.  868. 

The  essential  question  is  simply  whether  the 
servant's  Implied  assumption  of  certain  risks 
can  reasonably  be  said  to  cover  any  of  tbe  acts 
done  by  a  superior  employee  who,  as  regards 
most  of  his  functions.  Is  conceded  to  represent 
tbe  master,  and  there  la  no  legal  analogy,  so 
tar  as  the  writer  Is  aware,  which  would  Justify 
a  court  In  taking  into  account  the  extent  of 
the  Injury  or  beuellt  which  wohld  accrne  to 
the  servant,  according  as  tbe  question  Is  an- 
swered In  one  way  or  the  other. 

Tbe  special  difficulty  Involved,  In  tbe  ac- 
ceptance of  a  theory  which  In  many  instances 
would  absolve  the  master,  even  for  the  Injuries 
produced  by  negligent  orders,  has  been  already 
adverted  to  In  TI.  f,  tupra. 

Very  little  light  Is  tbrown  upon  the  logical 
foundations  of  the  doctrine  of  dual  capacity 
by  any  of  the  cases  outside  of  New  York. 
None  of  them.  It  seems  to  us,  really  go  to  tbe 
root  of  the  matter.  Until  lest  year  tbe  utter- 
ances of  the  supreme  court  of  Pennsylvania 
were  such  that  It  might  apparently  have  been 
nambered  among  tbe  opponents  of  the  New 
Yrrk  theory. 

In  Prerost  v.  Citizens'  Ice  A  Refrigerating  Co. 
(1888)  18S  Pa.  617,  40  Atl.  88,  the  concurrent 
existence  of  two  tests  of  vice-prlnclpalship 
was  thus  distinctly  recognised:  A  vtce-prlncl- 
pal  for  whose  negligence  an  employer  will  be 
liable  to  other  employees  must  be  either,  first, 
one  In  whom  the  employer  has  placed  tbe  en- 
tire charge  of  the  busineas,  or  of  a  distinct 
branch  of  It  giving  him,  not  mere  authority 
to  sup^ntend  eertain  work  or  certain  work- 
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men,  but  control  of  the  business,  and  szerclB- 

Ing  no  discretion  or  oversight  of  his  own;  or, 
second,  one  to  whom  he  delegates  a  duty  of  his 
own,  with  a  direct,  personal,  and  absolute 
obligation,  from  which  nothing  but  perform- 
ance can  relieve  blm. 

This  passage  was  quoted  with  approval  In 
Ricks  V.  Flyiin  (1900)  196  Pa.  263,  46  Atl. 
360,  but  Its  effect  is  so  much  cut  down  by  the 
comments  of  the  court  that  the  law  In  this  state 
would  now  seem  not  to  be  materially  different 
from  that  In  New  York. 

The  Prerost  Case,  It  Is  now  declared,  should 
be  construed  as  embodying  a  doctrine  subject 
to  a  quallflcotlon  wblcb  is  deemed  to  have 
been  estnblished  by  Ross  v.  Walker  (1891)  139 
Pa.  49,  21  Atl.  1S7,  159.  where  It  was  laid 
down  that  a  servant  Intrusted  with  the  per- 
formance of  the  varlons  nondelegable  duties  is 
a  vice-principal,  while  he  la  In  discharge  of 
those  duties,  and  that,  as  to  any  other  acts,  he 
is  not  the  master's  representative. 

But  It  Is  submitted  that  the  citation  of  this 
rase  as  an  authority  to  sustain  the  position, 
which  tbe  court  adopts,  via.,  that  a  vlce-prtn- 
clpal  by  virtue  of  his  position  does  not  repre- 
sent the  master  as  to  merely  manual  acta.  Is 
as  Improper,  though  not  for  tbe  same  reason, 
as  tbe  citation  In  Crispin  v.  Babbitt,  of  the 
MasBBChuaetts  and  Irish  cases  mentioned 
above.  In  Ross  v.  Walker,  tbe  question 
whether  tbe  delinquent  was  a  vice-principal  by 
virtue  of  bis  position  was  not  Involved,  tbe 
court  even  refusing  to  consider  It;  and  the  ob- 
servations made,  arguendo,  manifestly  had  ref- 
erence to  a  representative  capacity  conceived 
of  as  arising  out  of  a  restricted  agency  In  re- 
spect to  one  or  more  particular  nondelegable 
duties. 

In  Minnesota  tbe  principle  that  there  are 
two  distinct  tests  of  representative  capacity 
has  been  declared  quite  recently.  It  bas  been 
settled  by  this  court  that  an  employee  becomes 
a  vice-principal,  as  respects  another  servant, 
only  when  he  Is  Intrusted  with  tbe  perform- 
ance of  some  absolute  and  personal  duty  of  the 
master  himself,  or  the  general  management 
and  control  of  tbe  master's  business,  or  some 
branch  of  It.  O'Mbil  v.  OitEAi  Northbbn  R.  Co. 
Citing  Brown  v.  Mlnneapulls  A  St.  L.  B.  Co. 
(1^-84)  31  Minn.  55S,  18  N.  W.  884.  The 
position  taken,  as  expressed  In  tbe  syllabus 
w  rltten  by  the  court  Itself,  was  that  the 
roadmaster  of  a  railway  company,  directing 
the  work  of  clearing  away  a  bridge,  Is  not 
the  vlce-pi'lnctpal  of  the  company  to  the 
extent  that  bis  omission  to  give  a  particular 
warning  of  a  detail  thereof,  which  portends 
danger,  would  render  the  company  liable  for 
bis  omissions  In  that  respect.  It  was  fully 
recognised  that  such  an  act  would  have  been 
treated  as  official  If  tbe  delinqnsnt  bad  been 
a  vice-principal  by  virtue  of  his  position, 
and  the  doctrine  waa  applied  that,  except  In 
cases  of  general  managers  of  a  whole  busi- 
ness or  a  department  of  it,  the  distinction  upon 
which  tbe  master's  liabUlty  resU  is  that 
which  exists  between  a  general  wsrnlng,  and 
one  as  to  dangers  of  tbe  transitory  class, 
which  arise  during  tbe  progress  of  the  work. 

This  theory  of  responsibility  Is,  however,  not 
construed  In  this  state  as  enabling  a  servant 
to  recover,  where  the  negligent  act  was  purely 
a  manual  one,  committed  while  the  vlce-prln- 
clpal  was  participating  In  tbe  labor  of  his  sub- 
ordinates. Soutar  V.  Minneapolis  Internation- 
al Electric  Co.  (1897)  68  Minn.  18,  70  N.  W. 
70U,  cited  In  VI.  f,  tupra.  The  court  there- 
fore merely  declines  to  go  to  the  same  leugth 
as  those  whose  decisions  are  referred  to  at  the 
beginning  of  VI.  f. 

In  Jackson  t.  Norfolk 
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48  W.  Va.  380,  48  L.  B.  A.  33T,  27  8.  B.  278, 
81  8.  E.  2S8,  It  waa  distinctly  recoffolxed  that 
tbe  CAM  of  a  geoeral  or  departmeDtal  maoager 
eoDBtltutea  an  exeeptloa  to  tbe  principle  tbat 
tbe  final  tot  of  repmentatlre  capacitr  la 
whether  the  negligent  act  repreiented  a  breach 
of  one  of  the  nondelegable  dntles,  aa  that  term 
li  generally  anderatood. 

2.  With  ra/ereaM  to  UM  nperior-tervont  doo- 
Mae. 

One  concelTabIt  Tlew  of  tbe  rehitlon  of  an 
employee  who  exerclBea  control  to  hia  maater 
and  bia  subordinateB  U  that,  aaaumlDg  the 
baHls  of  tbe  auperlor-ierrant  doctrine  to  be  the 
uoudelegaMe  quality  of  the  dnty  of  giving  auch 
orders  aa  will  not  expose  aerrints  to  nnneces* 
aary  dangers  (III.  c,  4,  ■upro)  a  controlling  em- 
ployee should  be  treated  aa  a  special  agent  for 
the  performance  of  that  duty  alose.  Tbe 
corollary  from  thla  theory  would  clearly  be 
that  negligent  acts  done  while  he  was  partici- 
pating In  manual  labor  would  not  be  done  In 
his  representative  capacity.  Tbe  position  of  the 
court!  which,  while  applying  tbe  anperlor-sery- 
ant  doctrine,  except  from  Its  operation  acta 
not  done  In  tbe  exerdae  of  authority,  la,  there- 
fore, stronger  In  a  sense  than  that  of  the 
courts  whose  decisiona  were  reviewed  In  tbe 
preceding  snbeectlon.  Inasmuch  as  It  does  not 
oecessarily  Involve  tbe  anomaly  of  declaring 
that  there  are  some  acts  sa  to  which,  altboogb 
they  ar*  wltbln  the  scope  of  his  authority, 
and  he  li  not  even  forbidden  to  do  them,  a 
general  agent  doea  not  represent  tbe  maater. 

Rut  this  hypothesis  of  a  special  agency  In  re- 
spect to  the  duty  of  giving  orders  does  not  by 
any  meana  repi-esent  tbe  only  poaalble  theory 
aa  to  a  superlor-aeiTant'a  relation  to  bla  em- 
ployer.   It  if  clear  from  the  decisiona  cited  In 

VI.  g,  aupro,  that  some,  at  least,  of  tbe  courts 
which  apply  the  superior-servant  doctrine  pro- 
ceed upon  tbe  assumption  that,  aa  to  all  mat- 
ters within  the  scope  of  their  authority,  fore- 
men of  the  lower  grades  are  as  much  general 
agents  for  the  protection  of  their  subordinates 
as  are  the  superintendents  of  an  entire  busi- 
ness or  a  principal  department  of  It,  when  act- 
ing wltbln  the  scope  of  tbeir  much  wider  au- 
thority. It  tbis  Is  really  the  Jarldlcal  situa- 
tion, the  essential  ground  upon  wblcb  the  mas- 
ter's liability  or  nonliability  will  depend  must 
obviously  be  the  same  in  tbe  courts  wblcb  ac- 
cept the  superior-servant  doctrine  as  in  those 
which  reject  It. 

In  both  ciasaea  of  Jnrladietlona,  therefore,  the 
refusal  to  allow  recovery  mder  the  drenm- 
stancea  mnat  bring  na  face  to  face  with  the 
same  dllBeulty,  vt».,  that  such  refusal  is  only 
jnstlBable  on  the  assumption  that  the  duty  of 
a  Tice-prlnclpal  to  avoid  Injuriog  bla  aubordl- 
natea  tq-  manual  acta  la  not  one  of  thoae  which 
tbe  master,  who  would  admittedly  have  been 
under  a  similar  duty  If  be  had  himself  partici- 
pated In  tbe  work,  may  be  conceived  to  have 
delegated  to  his  deputy,  and  that  no  reasons 
have  ever  been  Jndlclally  anggested  why  tbta 
aaaumptlon,  rather  than  Ita  converse,  abonld  be 
entertained. 

In  default  of  such  reasons,  the  present  writer 
has  no  hesitation  In  saying  that  be  considers  the 
rnllngs  of  the  Illinois  and  Tennessee  courts, 
as  stated  in  VI.  b.  1,  aupra,  to  be  less  correct 
in  principle  than  those  of  the  Ohio,  Miasourl, 
and  Texaa  conrts,  cited  in  VI.  g. 

VII.  Summary  of  the  effect  Of  the  deoMons  in 
caoh  iuriBdlation  with  regard  to  tJu  relation 
of  supenHeftiff  efnploveea  tothatr$iiJiordinateM. 

a.  Introduetory  atatement. 

In  tb«  following  paragrapba  la  givMi  a  aao> 
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einct  snmmary  ot  the  effect  of  the  declaloBa 
which  have  been  rendered  In  various  Jurladle- 
tlona  with  respacC  to  tb«  apedflc  application 
of  tlM  doetrluM  dlMvaaed  In  the  fOragolng  anb- 
tltlea  of  tbli  not*.  An  Inspection  of  tbe  dates 
of  these  decisiona  shows  that,  broadly  speak- 
ing, the  American  conrta,  aa  a  whole,  followed 
very  doaely  In  tba  atapa  of  the  Eogllab  Judge* 
up  to  aboot  the  year  1870.  That  la  to  aay. 
setting  aside  the  few  atatea  In  whtdi  the  theoTj 
that  any  superior  aervant  waa  a  vlee-princlpal 
(III.  eupm),  bad  been  avowedly  adopted,  the 
only  quallllcatlon  of  the  doctrine  of  common  m- 
ployment  wblcb  bad  twen  suggeated  or  allowed 
was  the  case  In  which  a  general  manager  waa 
tbe  dellQiiuent,  and  tbe  same  difference  of  opin- 
ion upon  thla  point  existed  here  aa  In  the  moth- 
er country.    (See  IV.  tupra.) 

Whether  the  Judgment  of  tbe  House  of  Lords 
In  the  famous  caae  of  Wllaon  v.  Merry  (1898) 
L.  B.  1  H.  L.  Sc.  App.  Caa.  326,  10  L.  T.  N.  8. 
SO  (see  IV.  d,  1,  avpra),  which  waa  at  flrat 
mentioned  with  approval  In  several  American 
cases,  provoked  a  reaction  against  tbe  rigorous 
doctrine  applied  In  It,  or  tbe  aoclal  and  econom- 
ic conditions  of  the  United  Btatea  operated  ao 
aa  to  modify  the  trend  of  Judfelal  ideas.  It  la 
at  ail  eventa  eiilBciently  ohvlona  to  a  atadent  of 
the  Reports  that,  during  the  last  thirty  years 
of  the  nineteenth  century,  there  waa  a  marked 
tendency  to  temper  the  strlctneaa  of  the  doe- 
trine  of  common  enploymoit  In  Tarlotta  dlree- 
tlona.  An  Important  step  waa  taken  In  the 
Flike  Case  (1873)  08  N.  Y.  M,  18  Am.  Rep. 
545,  In  which  It  was  for  the  flrat  time  dlatinctly 
laid  down  that,  however  low  the  rank  of  the 
delinquent,  the  maater  Is  responsible.  If  tbe  neg- 
ligent act  Involved  a  breach  of  certain  datlea 
declared  to  be  abaolnte  and  nondelegable-  But 
this  doctrine  was  In  some  measure  a  aort  of 
two-edged  sword,  for  It  was  afterwarda  con- 
Btnied.  In  the  Crispin  Case  (1880)  81  N.  T. 
R16.  3T  Am.  Rep.  521,  and  the  decisions  which 
followed  it.  In  such  a  manner  as  to  deprive  the 
servant  of  a  remedy  for  certain  kinds  of  neg- 
ligence, even  when  committed  by  a  general  nan- 
Bger.  (See  VI.  b-b.  supra.)  But  thla  con- 
struction waa.  aa  we  have  seen,  not  adopted  In 
all  Jorladlctlons,  and.  In  view  of  this  limited 
acceptance,  and  tbe  oomparatlve  raritr  of  tbe 
circumataneea  under  wblch  the  rule  In  the  Cris- 
pin Case  becomes  applicable,  tbe  doctrine  that 
the  character  of  the  negligent  act  Is  a  control- 
ling consideration  has  been,  on  the  whole,  a  dis- 
tinct gain  to  tbe  aervant. 

Whatever  fie  may  have  lost  by  It  waa  In  any 
event  more  than  compensated  by  the  ectenalon 
of  the  principle  that  a  general  manager  la  the 
maatefs  alter  epo  to  cases  In  which  the  delin- 
quent was  tbe  manager  of  a  distinct  department. 
Thla  theory  flrat  propounded  in  the  Rosa  Case, 
(1884J  112  V.  8.  877,  28  L.  ed.  787,  0  Snp.  Ct 
Rep.  184.  and  afterwards  explained  Uld  lim- 
ited In  the  Bangh  Case  (1898)  149  V.  8.  868. 
87  L.  «d.  772.  18  Sup.  Ct.  Rep.  914.  la  now 
firmly  establlahed,  not  merely  In  tlie  Federal 
conrta.  but  In  a  large  number  of  the  atate  conru 
also  (see  V.  aapro). 

So  far  OS  the  present  poaltlon  of  the  law  Is 
concerned.  It  la  clear  that  Ita  moat  marked 
feature  Is  the  disposition  of  the  Judges  to  re- 
fer the  liability  of  the  master  In  all  caaea  to 
the  character  of  the  negligent  act,  and  to  dis- 
regard altogether  the  anperlorlty  of  the  delln- 
rjuent'B  rank  ab  a  test  of  representative  capac- 
ity. It  la  scarcely  possible,  however,  to  deny, 
that  a  development  of  doctrine  along  this  line 
alone  may  be  productive  of  much  Injustice  to 
the  servant  and  the  writer  haa  already  expreaaed 
bis  opinion  (VI.  h,  tupra)  that  the  dlanaa  of  tbe 
test  which  la  thua  excluded  la  an  anwrnrrantaUa 
Innovation  In  the  law  of  agan^-. 
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Berenl  cuei  have  been  cited  in  a  former 
snbdlTliloQ  (IV.  b)  In  wblcb  tbe  doctrine  of  the 
Tlce-prlnclpalshlp  of  a  general  manager  waa  rec- 
ognlMd  bj  EngUah  Jadgea,  bnt,  as  itattd  In 
IV.  d,  tbe  law  was  declared  In  a  differeut 
MOM  hr  the  Hooae  oC  Lord*  In  Wllaon  v. 
ICetrr  <18e8>  L.  B.  1  H.  L.  Be.  App.  Cai.  820, 

19  U  T.  N.  8.  SO.  Bee  alio  IV.  e.  The  doc- 
trlM  of  departmental  control  la  Implledt;  con- 
demned In  tbe  aame  case.  (V.  a,  supra)  :  bat 
It  haa  never  really  been  diacveeed  as  a  dlatlnct 
and  apeciae  conception. 

That  anperlor  aerranta  of  a  lower  grade  than 
general  managen  coald  be  Tlee-prlnclpala  Is  a 
tbeory  wblcb  bag  never  been  coantenanced  In 
England.  It  baa  been  declared  that  tbere  can 
be  no  recoTerr,  where  tbe  dellnqaent  Is  an 
"nnderlooker"  In  a  mine.  Hall  v.  Johnson 
(1863)  8  Hurlst.  ft  C.  588.  84  L.  J.  Bzcb.  N. 
8.  222,  11  Jnr.  N.  B.  180,  11  L.  T.  N.  a  T70, 
18  Week.  Rep.  411. 

An  nndergronnd  manager  of  a  mine.  Wrigbt 
T.  Roxburgh  (1804)  2  Sc.  Seas.  Cas.  3d  Series, 
T48;  Wilson  t.  Sneddous  (1866)  4  Macpb.  (Sc. 
Seas.  Cas.)  736;  Wilson  t.  Merry  (U68)  L.  R. 

I  H.  L.  Sc.  App.  Cas.  826,  19  L.  T.  N.  B.  80  <IV. 
gupra)  (tbe  last-mentioned  case  definitely  set- 
tles this  to  be  the  law  In  the  United  Kingdom, 
and  oTermles  some  earlier  Beotcb  cases  to  the 
contzan) :  ijomerrille  r.  Oraj  (1868)  8c.  Besa. 
Caa.  8d  Serlea,  768;  Bardie  v.  Addle  (1858) 

20  Be.  Bess.  Caa.  2d  Series,  653. 

The  foreman  of  a  gang  engaged  in  ezcavat- 
Ing.  Wilson  T.  Merry  (1668)  L.  R.  1  H.  L.  8c. 
App.  Cas.  836,  884,  19  U  T.  N.  8.  80,  per 
Lord  Cranaworth,  anfuende. 

Tbe  cblef  engineer  of  a  steamer.  Searte  r. 
Lindsay  (1801)  11  C.  B.  N.  S.  429,  81  L.  J.  C. 
P.  N.  8.  106.  8  Jnr.  N.  B.  746,  5  L.  T.  N.  S.  427. 
10  Week.  Rep.  89. 

Tbe  captain  of  a  ship.    Hedley  r.  Plnkney 
ft  Bona  B.  B.  Co.  [1894]  A.  C.  222,  Afflnning 
(1882]  1  Q.  B.  58.  and  Overmllng  Ramsny 
Qolnn  (1874)  Ir.  Rep.  8  C.  L.  822;  Leddy  t. 
Olbaon  (1873)  11  Sc.  Bess.  Cas.  3d  Series,  304. 

Tbe  trslDc  manager  of  a  railway.  Conway 
T.  Belfast  ft  N.  ConnUea  B.  Co.  (1877)  Ir.  Rep. 

II  a  L.  845,  Afflrmlnc  (187B>  Ir.  B«p.  0  C.  L. 

In  Scotland  a  strong  tendency  towards  tbe 
"nperlor-servant  doctrine"  waa  at  first  exhib- 
ited, and  one  of  tbe  earlier  decisions,  Dixon  v. 
Banken,  14  Dunlop,  420,  was  strongly  relied 
on  in  the  leading  Ohio  case  of  Cleveland,  C.  ft 
C.  B.  Co.  T.  Keary  (1664)  8  Ohio  St  201. 
Tbis  tendency  seems  to  have  been  only  partial- 
ly checked  by  the  judgment  of  tbe  House  of 
Lords  In  Bartonshlll  Coal  Co.  Reld  (1868) 
8  Macq.  H.  L.  Caa.  266,  4  Jnr.  N.  B.  767,  for 
It  wlU  be  obeerred  that  one  of  the  decisions, 
cited  above,  In  which  an  underground  manager 
in  a  mine  waa  held  to  be  a  vice-principal,  bears 
the  date  of  1863.  The  law  was  only  settled 
definitely  on  tbe  same  baala  as  tbat  of  England 
by  Wilson  v.  Merry  (1868)  L.  R.  1  H.  L.  Sc. 
App.  Cas.  S26,  10  L.  T.  N.  8.  80,  supra.  The 
partlcnlar  decisions  with  regard  to  general 
managers  In  Scotland  have  been  discussed  In 
IT.  Ii^  and  d,  tupra. 

e.  BritUh  colotUea. 

In  tbeae  tbe  English  cases  are  of  eoorve  fol- 
lowed. The  following  baTe  been  held  to  be 
nme  servants: 

Tbe  foremen  of  a  pUe-driving  gang.  Drew 
T.  Bast  Whitby  Twp.  (1881)  46  U.  C.  Q.  B. 
lOT. 

The  MiperlnteiideBt  (tf  stroctnrei  on  a  rall- 
mj.    Cnmey  r.  Cazaqnet  B.  Co.  USOO)  28  M. 
B.  425. 
Bl  L.R.  A. 


A  civil  engineer  anperlntendtng  tbe  construc- 
tion of  a  railway  for  nonresident  contractors, 
who  are  represrated  by  a  general  agent.  He- 
Bride  V.  Brogden  a878)  8  New  Zealand  C.  A. 

271. 

The  mate  of  a  ship.  Sanderson  v.  Smith 
(1882)  3  New  So.  Wales  L.  R.  81. 

As  to  the  cases  on  tbe  position  ofigeneral 
managers,  we  IV.  b  and  d,  SKpro. 

d.  Fsdsml  oourts. 

The  Federal  decisions  are  singularly  con- 
flicting, and  their  significance  as  authorities 
can  perhaps  be  ahown  most  clearly  by  consid- 
ering them  with  reference  to  tbe  two  leading 
esses  In  which  tbe  Supreme  Coart  has  ex- 
plained Its  views. 

Several  cases  preceding  tbe  Judgment  In  tbe 
Ross  Case  (1884)  112  U.  S.  877.  28  L.  ed.  787. 
6  Sup.  Ct.  Rep.  184,  permitted  recovery  under 
circumstances  In  which  tbe  master  would  now 
be  absolved  In  any  court  which  was  not  an 
avowed  adherent  of  the  superior-servant  doe- 
trine  (III.  supra),  and  are  therefore  no  longer 
law  so  fsr  as  the  Federal  courts  are  concerned. 

IQ  McMabon  v.  Heuning  (1S80)  1  HcCrary, 
616,  3  Fed.  Rep.  858,  a  yardmaster  was  held 
to  be  a  Tlce-prlnclpnl. 

In  Oravelle  v.  IflnneapoUs  ft  Bt.  L.  B.  Co. 

(1882)  3  HcCrary,  352,  10  Fed.  Rep.  711.  a 
Jury  wSf  told  that.  If  the  plaintiff  was  a  sub- 
ordinate of  an  assistant  yardmaster  with  re- 
spect to  the  dntles  which  he  was  then  perform- 
ing.  he  was  not  a  fellow  servant  of  such  ysrd- 
m  aster. 

In  Thompson  v.  Chicago,  U.  ft  Bt  P.  B.  Co. 

(1883)  4  McCrary,  628,  14  Fed.  Rep.  664,  It 
was  laid  down  that  tbe  general  rule  as  to  com- 
mon employment  is  subject  to  this  exception, 
among  others,  that  where  the  employer  places 
one  employee  under  the  control  and  direction 
of  another,  and  tbe  latter.  In  the  exercise  of 
the  authority  so  conferred,  orders  tbe  former 
into  a  place  (rf  unusual  danger,  and  thus  ex- 
p<wet  him  to  extraordinary  iterlla,  of  the  ex- 
istence and  extent  of  which  he  Is  not  advised, 
ths  master  is  liable.  In  this  case  a  road  mas- 
ter was  assumed  to  be  a  vice-prlnclpal. 

In  Miller  v.  Union  P.  R.  Co.  (1883)  6  Mc- 
Crary. 800,  17  Fed.  Rep.  67.  the  master  was 
held  liable  for  the  negllgoice  of  a  foreman  of 
carpenters  who  ordered  a  subordinate  Into  a 
dangerous  position. 

In  Brown  v.  The  Bradlsh  Johnson  (1873) 
1  Woods,  801.  Fed.  Cas.  No.  1,992,  It  waa  laid 
down  tbat  a  mariner  who  Is  injured  In  tbe  service 
of  tbe  ship  can  recover  damages  In  the  nature 
of  extra  wages  where  there  baa  been  some  care- 
lessness or  other  tsolt  on  the  part  of  the  of- 
ficers of  tbe  ship,  (lis  rights  In  tbe  absence  of 
sacb  fault  being  limited  to  tree  medical  attend- 
ance until  he  is  cured. 

In  another  case  In  the  same  circuit  a  vessel 
was  held  liable  for  tbe  expenses  of  a  sailor 
Incnrred  during  bis  recovery  from  an  injury 
caused  by  the  misconduct  of  bis  officers  as  well 
as  for  the  wages  accralng  during  tbe  same  pe- 
riod. Brown  Tbe  D.  8.  Cage  (1872)  1 
Woods,  401,  Fed.  Cas.  Na  2,002  (Ilabllltr  tot 
wages  conceded). 

In  Tbe  Clatsop  Chief  (1881)  7  Sawy.  274. 
8  Fed.  Rep.  163,  It  was  beld  tbat  a  fireman  of 
a  steam-tD|b  Injured  through  a  collision  caused 
by  Incompetence  of  tlie  master,  coold  racover, 
tbe  broad  ground  being  taken  that  he  waa  an 
Inferior  servant  Injured  by  tbe  misconduct  of 
a  superior  one. 

In  Peterson  v.  The  Chandos  (1880)  4  Fed. 
Bep.  645,  Deady,  D.  J.,  although  the  case  was 
decided  on  another  point,  considered  that,  on 
account  of  tbe  dependent  pos^I^^^^p|^ 
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mau,  and  oC  the  ImpoiBlblllty  of  his  leaving 
the  service,  like  a  workmaD  on  land,  vthea  he 
Is  diaeatls&ed  with  competeDcy  of  bis  eoem- 
ploreea.  It  was  voJoBt  to  apply  the  doctrine  of 
common  emplorment  to  a  case  where  a  seaman 
was  Id]  ired  hy  the  carelessness  of  the  mate  In 
plotting  up  a  rotteu  crane-llne.  (Thla  dictum 
waa  disipproved  In  Benson  v.  Goodwin  (168S) 
147  Mass.  237.  17  N.  E.  617.) 

In  Daub  v.  Northern  P.  R.  Co.  (1883)  18 
Fed.  Rep.  625,  where  a  deck  hand  was  caught 
round  the  leg  by  a  bead-line  which  he  was  pay- 
ing out,  owing  to  the  oegUgence  of  the  mate  In 
not  stationing  himself  In  such  a  position  as 
to  be  able  to  observe  any  accident  which  might 
render  It  necessary  to  stop  the  ship  Instantly, 
the  master  was  held  liable  (also  disapproved 
In  Benson  v.  Goodwin  (1888)  147  Mass.  237, 
17  N.  K.  517). 

Rut  the  tendency  exhibited  by  these  cases 
was  not  DDlveraal,  aa  a  division  foreman  of 
bridges  on  a  railway  was  In  1882  held  to  be 
a  mere  servant.  In  Yager  v.  Atlantic,  U.  ft  0. 
River  R.  C9.  4  Hughes,  102. 

And  the  same  defense  was  admitted  In  the 
case  of  a  mate  of  a  ship.  Tbe  E.  B.  Ward,  Jr. 
(1S84)  20  Fed.'  Rep.  702;  Malone  Western 
Transp.  Co.  (1878)  5  Bisa.  316.  Fed.  Cas.  No. 
8.096 ;  The  City  of  Alexandria  (1883)  17  Fed. 
Rep.  300. 

In  Union  P.  B.  Co.  v.  Fort  (1873)  17  Wall. 
068,  21  L.  ed.  739,  the  employer  was  held  liable 
for  injuries  received  by  a  boy  In  obeying  the 
order  of  a  foreman.  But  tbe  rattonale  of  this 
decision  la  that  the  risk  undertaken  was  outside 
the  scope  of  the  contract  of  service.  See  note 
to  Olson  V.  Minneapolis  &  St.  L.  R.  Co.  (Minn.) 
48  L.  R.  A.  706.  It  la  not  material,  therefore, 
to  InQulre  whether  it  is  or  la  not  In  harmony 
with  later  decisions  not  involving  this  element. 

Tbe  actual  scope  of  the  decision  In  Chicago. 
M.  &  St.  P.  R.  Co.  V.  Boss  (1884)  112  U.  8. 
377,  28  h.  ed.  787.  6  Sup,  Ct.  Rep.  184,  is  first, 
that  the  head  of  any  distinct  department  of  a 
bnslnesa  was  a  representatlTC  of  tbe  master, 
and  secondly,  that,  under  this  doctrine,  a  rail- 
way company  was  liable  for  the  negligence  of  a 
conductor.  But  a  good  deal  of  the  language 
nsed  by  Ur.  Justice  Field  in  the  majority  opin- 
ion waa  apparently  nueeptlble  of  the  construc- 
tion that  he  Intended  to  adopt  a  theory  of  vlee- 
prlncipalship  not  materially  different  from  that 
discussed  in  III.  supra,  and  before  the  Baugh 
Case  had  explained  the  real  scope  of  the  deci- 
sion, several  rulings  based  on  an  erroneous  Idea 
of  Its  effect  had  been  made,  both  In  the  Federal 
and  the  state  courts.  Confining  our  attention 
for  the  present  to  the  former  courts.  It  seems 
certain  that  a  master  would  not  now  be  held 
liable  by  one  of  them  as  he  was  between  the 
dates  of  the  Koss  and  Baugh  Cases  for  the  neg- 
ligence of  The  following  employees: 

A  gang  foreman  in  a  machine  factory.  Ma- 
son V.  Edison  Mach.  Works  (1886)  24  Blatchf. 
03,  28  Fed.  Rep.  228. 

A  foreman  of  carpenters.  Pullman's  Palace 
Car  Co.  T.  Harklns  (1893)  5  C.  C.  A.  326.  17 
U.  8.  App.  22,  6S  Fed.  Rep.  882. 

An  engineer  who.  In  accordance  with  tbe 
company's  rules,  has  taken  charge  of  the  for- 
ward section  of  a  train  which  has  broken 
apart.  Newport  News  ft  M.  Valley  Co.  v.  Ilowe 
(1892)  8  C.  C.  A.  121,  e  n.  8.  App.  172,  62 
Fed.  Rep.  862. 

A  section  foreman  was  held  to  be  a  vlce- 
prlnctpal  in  Northern  P.  R.  Co.  v.  Peterson 
(1882)  2  C.  C.  A.  157.  4  U.  B.  App.  574,  51 
Fed.  Rep.  182,  where  the  coort  of  appeals  went 
so  far  as  to  lay  It  down  that  the  test  for  de- 
termining as  to  whether  a  person  occupies  the 
relation  of  vice-principal  or  fellow  servant  Is 
not  whether  ha  lias  charge  of  an  important 
61  U  R.  A. 


department  of  the  master's  service,  but  whether 
bis  duties  are  exclusively  supervision,  direction, 
and  control  of  the  work,  and  over  subordinate 
employees  engaged  therein. 

This  decision  was  reversed  In  1899  bjr  tbe 
Supreme  Court  (162  0.  8.  S46,  40  L.  ed.  804.  16 
Sup.  Ct.  Rep.  843)  tbe  Baugh  Case  having  bem 
decided  In  the  meantime.  Sea  further,  as  to 
such  employees,  infra. 

Possibly  the  Baugh  Case  has  not  impliedly 
overruled  the  decisions  declaring  employers 
liable  for  tbe  negligence  of  the  foreman  of  a 
quarry.  Reed  v.  Stockmeyer  (1890)  20  C.  C. 
A.  381,  34  U.  S.  App.  727,  74  Fed.  Rep.  186,  Af- 
firming on  this  point  (1893)  55  Fed.  Rep.  259. 

A  foreman  In  charge  of  the  erection  of  a  build- 
ing. Heckman  t.  Hackey  (18S8)  M  Fed.  R^. 
863. 

A  roadmaster  (apparently  of  a  divlalon  only). 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Wilson  (1891)  1 
C.  C.  A.  SO,  4  U.  S.  App.  26.  48  Fed.  Bep.  57. 

A  foreman  of  a  construction  crew.  LIndvall 
V.  Woods  (18D1)  44  Fed.  Rep.  856,  where  It  was 
left  to  the  jury  to  say  whether  the  foreman  of 
several  gangs  engaged  In  constructing  a  rail- 
way was  a  vice-prlnclpal,  the  Judge  chaining 
them  that  a  master  Is  responsible  for  the  neg- 
ligence of  an  employee  vested  with  the  entire 
control  and  supervlalon  of  a  particular  work  to 
be  done.  This  charge  waa  approved  In  (1891) 
1  C.  C.  A.  87,  4  U.  S.  App.  49,  48  Fed.  Rep.  62. 
In  the  case  <tf  the  same  name  In  (1889)  41 
Minn.  213.  4  L.  R.  A.  788,  42  N.  W.  1020,  aris- 
ing out  of  tbe  same  accident,  the  foreman  was 
held  to  be  a  mere  servant,  and  the  further 
ground  was  taken  that  the  trestle  which  fell 
was  not  a  structure  furnished  for  the  laborers 
to  work  upon,  but  Itself  a  part  of  what  was  to 
be  done  In  tbe  construction  of  the  road. 

A  pilot  In  command  of  a  vessel.  The  Titan 
(1885)  23  Blatchf.  177,  23  Fed.  Hep.  413. 

A  captain  of  a  ahlp.  Tbe  A.  Heaton  (1890) 
48  Fed.  Rep.  602;  The  Transfer  No.  4  (1804) 
9  C.  C.  A.  521,  20  U.  S.  App.  670,  61  Fed.  Rq». 
864,  Reversing  (1883)  55  Fed.  Rep.  98  (Baugh 
Case  not  cited,  though  It  was  decided  In  tb» 
previous  year). 

The  case  of  Qulnn  v.  New  Jersey  Lighterage 
Co.  (1885)  23  Blatchf.  208,  23  ITed.  Rep.  88S 
In  which  such  liability  waa  denied,  turned  on 
the  tact  that  the  captain  waa  engaged  In  mann- 
al  labor.  The  theory  of  dual  capacity  Is  also 
the  ground  of  tbe  decision  In  Tbe  Queen  (1886^ 
40  Fed.  Rep.  694,  though  this  case  probably 
carries  that  theory  further  than  la  Justifiable 
uuder  tbe  principles  accepted  by  most  courts. 
See  VI.  f,  g,  supra. 

A  yard  master  was  held  to  be  a  vice-principal 
In  Hard  v.  Minneaiwlls  ft  St.  L.  R.  Co.  (1688) 
36  Fed.  Rep.  667,  and  the  same  ruling  haa  bean 
made  since  the  Baogh  Case.    Bee  infra. 

That  a  foreman  of  construction  on  a  railway 
Is  a  vice-prlnclpal  was  assumed  by  the  Supreme 
Court  Itself  in  Coyne  v.  Dnlon  P.  R.  Co.  (1800) 
133  C  8.  870,  33  L.  ed.  651.  10  Sup.  Ct.  Rep. 
382,  but  his  precise  functions  are  not  stated. 

One  case  which,  at  first  sight,  might  seem 
to  have  been  superseded  by  the  later  rullnga 
of  tbe  Supreme  Court  may  be  upheld  aa  really 
embodying  the  principle  that  the  duty  of  fur- 
nishing appliances  Is  nonassignable.  The 
Julia  Fowler  (1802)  48  Fed.  Rep.  277  (defect- 
ive rope  furnished  by  chief  officer  of  ship). 

On  tbe  other  hand,  some  of  the  cases  decid- 
ed during  this  period  also  took  a  correct  view 
of  the  effect  of  Ross  Case,  the  maater  being 
held  not  liable  for  the  negligence  of  the  en- 
gineer of  a  detached  engine.  Howard  v.  Den- 
ver &  R.  G.  R.  Qo.  (1886)  26  Fed.  Sep.  83T. 

Tbe  foreman  of  a  gang  engaged  in  excavat- 
ing work.  Anderson  T.  Winston  (1887)  81 
Fed.  Bep.  628.  ^  . 
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A  "wreck  master"  baring  fall  control  of 
members  of  wrecking  crewi.  not  excluding  tbe 
road  msBtera  when  they  are  present.  Borg- 
man  v.  Omaba  &  St.  L.  R.  Co.  (ISdO)  41  Fed. 
Rep.  067  (saaceptlble  of  being  reconciled  with 
tbe  cases  ittfra  to  tbe  opposite  effect,  od  the 
supposition  of  a  difTerent  arrangement  which 
made  tbe  deUnqaent  a  real  bead  of  a  depart- 
ment,  wben  tbe  oceaalona  for  bis  serrlcea 
arose;  otbnvlse  tbe  caie  mnit  be  treated  as 
overruled,  both  generally  bj  the  Baugb  Case, 
aad,  as  to  the  specific  facts,  by  McUrath  t. 
Texas  *  P.  R.  Co.  (1894)  d  C.  C.  A.  1S3.  23 
U.  a.  App.  88,  60  Fed.  HB.  cited  intra). 

An  engineer  In  charge  of  tbe  motive  power 
of  an  elerator.  Wolcott  T.  Stadebaker  (1887) 
34  red.  Uep.  8. 

The  foremaa  of  a  master  stevedore.  Tbe 
Wm.  P.  Babcock  (1887)  81  Fed.  Bep.  418 
(hatch  left  open). 

In  1893  came  the  Supreme  Court's  explana- 
tion of  its  real  position  in  Baltimore  &  O.  B. 
Co.  V.  Baugh,  149  U.  8.  368,  87  L.  ed.  772, 
18  Bup.  Ct.  Bep.  914,  an  extract  from  wblcb 
baa  already  been  given  In  T,  e,  mipra.  Tbe 
conrt  declined  to  extend  the  principle  of  tbe 
Rosa  Case  so  as  to  cover  tbe  engineer  of  a 
detached  engine,  and  declared  that  tbe  doc- 
trine of  departmental  control,  as  formulated 
In  the  Rosa  Case,  merely  enabled  the  servant 
to  recover  for  tbe  negligence  of  an  employee 
In  eauplete  control  of  one  of  tbe  principal  de- 
partments of  a  large  concern,  and  did  not  Im- 
ply that  tbe  master  was  liable  for  tbe  acts  of 
all  servants  controlling  a  separate  piece  of 
work  In  one  of  those  departments.  See,  gen- 
erallr,  T,  aupn. 

In  later  decisions,  accordingly,  tbe  action 
has  been  declared  not  to  be  maintainable, 
where  the  dellnqnent  was  tbe  foreman  of  a 
gang  aaslstlng  regnlar  section  crews  as  occa- 
sion required.  Nortbwn  P.  B.  Co.  v.  Peter- 
son (1896)  162  U.  8.  846,  40  L.  ed.  904,  16 
Sop.  Ct.  Rep.  843. 

A  section  foreman.  Martin  v.  Ateblson,  T. 
&  S.  F.  R.  Co.  (1897)  166  U.  S.  399,  41  h. 
ed.  1061,  17  Sup.  Ct.  Rep.  603;  Northern  P. 
B.  Co.  T.  CfaarlesB  (1896)  162  U.  S.  359,  40 
L.  edL  980,  16  Bup.  Ct.  Rep.  848;  Deavers  v. 
Spencer  (1805)  17  C.  C.  A.  215,  20  D.  8.  App. 
411,  70  Fed.  Bep.  480;  Kansas  ft  A.  Valley 
R.  Co.  V.  Waters  (1895)  16  C.  C.  A.  609,  86 
U.  S.  App.  31,  70  Fed.  Rep.  28;  Wright  v. 
Soutbem  R.  Co.  (1897)  80  Fed.  Rep.  260. 

A  dlvWonal  road  ouster.  Martin  v.  Atebl- 
son, T.  ft  a  F.  R.  Co.  (1897)  166  U.  8.  890, 
41  Jj.  ed.  1051,  17  Sup.  Ct.  Rep.  603. 

A  foreman  on  the  construction  of  a  bridge 
with  two  snperiora  over  blm.  Kelly  v.  Jutte 
ft  F.  Co.  (1899)  98  Fed.  Rep.  380. 

A  wreckmaster.  McGratb  v.  Texas  ft  P.  R. 
Co.  (1894)  9  C.  C.  A.  133,  23  V.  S.  App.  86, 
60  Fed.  Rep.  555. 

An  acting  foreman  of  a  wrecking  gang. 
FUppln  V.  Kimball  (1898)  31  C.  C.  A.  282,  59 
U.  8.  App.  1,  87  Fed.  Rep.  258. 

A  foreman  of  a  drill  crew  In  a  railway  yard. 
Central  R.  Co.  v.  Keegan  (IfOo)  160  U.  S.  259, 
40  L.  ed.  418,  16  Sup.  Ct.  Rep.  269. 

A  foreman  of  a  switching  crew.  Harlcy  v. 
Lonlsvllle  ft  N.  B.  Co.  (1808)  B7  Fed.  Bap. 
144. 

A  foreman  of  car  repolrers.  Grady  v. 
Southern  B.  Co.  (1899)  84  C.  C.  A.  494.  02 
Fed.  Bep.  401. 

The  foreman  of  gang  taking  down  a  bnlld- 
log.  Cleveland,  C.  C.  ft  Bt.  L.  B.  Co.  v.  Brown 
(1896)  20  C.  C.  A.  147.  34  V.  8.  App.  759.  78 
Fed.  Bep.  970,  Beverslng  on  rcbpnriag  (1893) 
e  C.  C.  A.  142,  18  U.  B.  App.  10,  56  Fed. 
Rep.  804. 

Tbe  temporary  boss  of  ft  brldgt  sang,  who 
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was  himself  a  laborer.    Texas  ft  P.  B.  Co.  t. 

Rogers  (1893)  6  C.  C.  A.  408.  18  U.  8.  App. 
547,  67  Fed.  Rep.  878. 

A  foreman  In  tbe  constmetlOD  of  a  bridge, 
with  two  superiors  over  blm.  Kelly  v.  Jntte 
ft  F.  Co.  (1809)  98  Fed.  Rep.  SSO. 

One  of  several  foremen  in  a  railway  machine 
shop.  Oaynon  v.  Darkee  (1898)  31  C.  C.  A. 
806,  52  U.  6.  App.  587,  87  Fed.  Rep.  802.  ' 

A  foreman  In  charge  of  the  repairs  of  ma- 
chinery in  a  mill.    8TB\-ENa  v.  Chambeklin. 

A  foreman  supervising  laborers  constructlug 
a  sewer.  Minneapolis  v.  Lundln  (1803)  7  C. 
C.  A.  844,  10  U.  B.  App.  246,  58  Fed.  Bep. 
626. 

Tbe  foreman  of  a  gang  of  stevedores.  The 
Louisiana  (1896)  21  C.  C.  A.  60,  41  U.  B.  App. 
324,  74  Fed.  Rep.  748;  The  Kensington  (1898) 
91  Fed.  Rep.  681. 

A  gang  foreman  la  a  mine.  Alaska  Tread- 
well  Gold  Hln.  Co.  V.  Whelan  (1807)  168  U. 
S.  86,  42  L.  ed.  S90,  18  Sup.  Ct.  Bep.  40. 

An  underground  boss  in  a  mine.  What 
Cheer  Coal  Co.  v.  Johnson  (1898)  6  C.  C.  A. 
140,  12  U.  8.  App.  400,  56  Fed.  Bep.  810. 

In  one  case  a  railway  company  was  held  li- 
able for  tbe  negligence  of  a  yardmaster.  Great 
Northern  R.  Co.  v.  UcLaoghlln  (1896)  17  C. 
C.  A.  330,  44  U.  S.  App.  200,  70  Fed.  Rep. 
669;  bat  it  seems  at  least  an  open  question 
whether  this  Is  a  proper  Inference  from  the 
Baugh  Caae. 

Cincinnati,  N.  O.  ft  T.  P.  B.  Co.  v.  Gray 
(1900)  60  L.  B.  A.  47,  41  C.  C.  A.  535,  101 
Fed.  Rep.  623,  Is  to  the  opposite  effect,  but 
the  decision  of  the  court  of  appeals  was  not 
cited. 

Tbe  eases  cited  Id  T.  d,  evpra,  following  the 

Ross  Csae  as  to  the  point  that  conductors 
are  vice-principals,  bave  been,  as  there  men- 
tioned, virtually,  if  not  actually,  overruled  by 
the  decision  In  New  England  R.  Co.  v.  Conroy 
(1899)  176  U.  S.  823,  44  L.  ed.  181,  20  Sup. 
Ct.  Rep.  86,  and  need  not  be  again  noticed  In 
the  present  summary. 

As  already  stated,  the  earlier  cases  are  con- 
flicting as  to  the  relation  of  mates  to  tbeir  sub- 
ordinates, bot  since  tbe  Ross  Case  there  can 
no  longer  be  a  question  that,  in  tbe  Federal 
courts,  th^  are  regarded  aa  mere  servanta, 
under  ordinary  elrcumstttnces.  The  Egyptian 
Monarch  (1838)  86  Fed.  Rep.  773;  Carlson  v. 
Unttccl  N.  Y.  Sandy  Hook  IMtots'  Asso. 
(1899)  03  Fed.  Rep.  468:  The  Job  T.  Wilson 
(1807)  84  Fed.  Bep.  204;  The  Miami  (1899) 
35  C.  C.  A.  281.  93  Fed.  Rep.  218.  Affirming 
(IritlS)  S7  Fed.  Rep.  757;  The  Walla  Walla 
(1891)  46  Fed.  Bep.  198. 

Tbe  ruling  In  Halverson  v.  Nlaen  (1676)  8 
Sawy.  662,  Fed.  Cas.  No.  6,970.  concerning  a 
mate's  negligence  In  not  examining  an  appliance 
Is,  however,  not  law  under  tbe  modem  doctrine 
as  to  nonassignable  duties. 

The  decisions  made  on  the  authority  of  tbe 
Ross  Case  as  to  the  stalus  of  captains  were,  as 
we  have  seen,  conflicting.  Whether  they  should 
be  regarded  as  vice-principals  or  not,  still  re- 
mains doubtful  even  after  the  Bangb  case,  and 
tbe  other  later  utterances  of  the  Supreme  Court. 

Recovery  was  denied  by  courts  of  flrst  In- 
stance In  The  Ravenadale  (1894)  63  Fed.  Rep. 
t;24  :  Olson  V.  Oregon  Coal  ft  Nav.  Co.  (1800) 
[  6  Fed.  Rep.  100 ;  The  Job  T.  Wilson  (1897)  84 
Fed.  Rep.  204. 

But  In  the  first  case  tbe  delinquent  was  mere- 
ly the  captain  of  a  lighter,  and  his  position  did 
not  Involve  tbe  discharge  of  the  functions  nsnal- 
ly  associated  with  tbe  masters  of  vessels.  In 
all  of  them,  moreover,  the  negligence  was  sncb 
as  might  be  considered  nonofllclal  In  tbe  sense 
in  which  that  taim  la  ooderi 
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federal  eoorta.  Bee  TI.  f,  tupra.  Tfaeee  rnl- 
Inge,  t&erefore,  are  iDcoDclusive. 

The  liabUltr  of  an  emplojer  for  tbe  negligence 
of  a  general  manager  I*  (ally  recognised  by  tbe 
Federal  eonrta.    Baltimore  &  O.  R.  Co.  v.  Bangb 

(1898)  149  U.  S.  868,  87  L.  ed.  772,  13  Sup. 
Ct.  Rep.  914  (eee  V.  b,  supra)  ;  Nortbem  P. 
Coal  Co.  T.  RIcbmosd  (1803)  7  C.  C.  A.  486. 
16  U.  a  App.  262,  68  Fed.  Rep.  756:  Nortb- 
weetem  Fuel  Co.  y.  Danlelson  (1893)  6  C.  C. 
A.  630,  12  U.  S.  App.  688.  67  Fed.  Rep.  915 ; 
Land  T.  Herser  Lomber  Co.  (1890)  41  Fed. 
Sep.  202. 

The  doctrine  of  the  doal  capacity  of  a  vice- 
principal  has  been  recognized  by  the  court  of 
appeals  (Reed  t.  Stodcmeyer  (1896)  20  C.  C.  A. 
381,  34  U.  B.  App.  T27,  74  Fed.  Rep.  186 ;  Great 
Northern  R.  Co.  McLaughlin  (1896)  17  C. 
C.  A.  330,  44  U.  8.  App.  189,  70  Fed.  Rep.  669 ; 
Tbe  Miami  (1^99)  35  C.  C.  A.  281,  98  Fed. 
Hep.  218,  Amrming  (1898)  87  Fed.  Rep.  767)  ; 
and  by  tbe  lover  court*.  Qulnn  New  Jeraey 
Lighterage  Co.  (1886  )  28  Blatchf.  208,  28  Fed. 
Rep.  363;  OIb<»i       Oregon  Coal  *  NaT.  Co. 

(1899)  96  Fed.  Rep.  109;  The  Job  T.  Wllaon 
(1897)  84  Fed.  Rep.  204. 

la  Nortbem  P.  B.  Co.  T.  Peter«>n  (1892)  2 
C  C.  A.  167.  4  T7.  B.  App.  574.  61  Fed.  Rep. 
182,  a  railway  company  waH  declared  liable 
for  an  act  of  manual  negligence  done  by  a  sec- 
tion foreman.  The  decision  waa  reversed  by 
the  Supreme  Court  (1896)  162  V.  S.  846.  40 
L.  ed.  094.  16  Sup.  Ct.  Rep.  848,  hot  merely 
•o  the  ground  that  the  delinquent  waa  not  a 
▼ice-prlnclpal.  Tbe  difference  of  opinion  ai  to 
the  distinction  between  ofBcial  and  nooofflclal 
acta  waa  referred  to  In  tbe  argnment.  bat  no 
rnllng  was  made  as  to  tbls  point. 

«.  Btatt  courts. 

Alabama. 

Under  the  common  taw  It  was  settled  that 
even  an  employee  snpervislng  half  a  railroad 
was  not  a  vice-principal.  Mobile  &  H.  B.  Co.  v. 
Smith  (1877)  59  Ala.  245. 

In  later  cases  recovery  was  denied  for  the 
negligence  of  a  conductor.  Georgia  P.  B.  Co. 
v.  Dav'a  (1890)  92  Ala.  300,  9  So.  262,  intimat- 
ing that  Uobile  &  M.  R.  Co.  v.  Smith  had  gone 
to  the  "extreme  verge  of  soundnesa." 

And  of  tbe  foreman  of  a  gang  of  men  em- 
ployed In  tbe  construction  of  a  telegraph  line. 
Postal  Teleg.  Cable  Co.  v.  Hnlsey  (1896)  115 
Ala.  193,  22  So.  854  (a  decision  both  with  ref- 
erence to  the  eommoa  law  and  the  MBployer** 
liability  act). 
Arlsona. 

This  court  has  held,  following  the  Bosa  Case, 
that  the  conductor  of  work  train  li  a  Tlce-prln- 
cipal.  (UcGlll  T.  Southern  P.  Co.  (1898: 
Aria.)  88  Pae.  821) ;  e»:%pt  what  s  anperlor 
la  on  tbe  train.  Bee  B.  C  (1896;  Arls.)  44 
Pac.  802. 
ArlMaaaa. 

lu  Fones  v.  Phillips  <1882)  89  Ark.  17,  48 
Am.  Rep.  264,  It  was  laid  down,  arffumdo.  that 
superiority  of  rank  la  not  a  test  of  the  repre- 
aenlKtlve  capacity  of  an  employee,  and,  pursu- 
ant to  tbls  theory,  the  conductor  of  a  work 
train  was.  In  1888,  held  not  to  be  a  vlee-prln- 
vlpal.  St.  Louis,  I.  M.  &  B.  B.  Co.  T.  Shackel- 
ford (1883)  42  Ark.  417. 

Tbe  question  did  not  come  before  tbe  su- 
preme court  again  ontU  1898,  In  which  year 
aeveral  Judgments  were  rendered,  which  modified 
the  earlier  nillnga  on  lines  Indicated  by  the 
Boaa  Case  (VII.  d,  supra)  and  the  decisions 
based  upon  it.  In  Bloyd  v.  St.  Louie  ft  S.  F.  B. 
Co.  (1893)  58  Ark.  66,  22  S.  W.  1088  a  fore- 
man of  brldge-bulldere  on  a  railway  was  held 
to  be  a  vice-principal.  Besides  the  Ross  Case, 
«tber  decisions  ware  relied  upon,  which  were 
»  L.  R.  A. 


anppDsed  to  have  established  a  gMieral  rule, 
thst,  where  supervision  Is  necessary  to  the 
safety  of  workmen  It  is  the  master's  dnty  to 
bestow  It.  the  corollaiy  drawn  being  that  be  la 
responsible  for  the  negligence  of  any  agent  to 
whom  the  duty  Is  intrusted.  This  Is  virtually 
the  superior-servant  doctrine  (III.  tupra),  and 
only  tbe  authorities  based  upon  that  doctrine 
support  this  sweeping  statement  of  the  court. 
The  learned  Jndge  who  wrote  tbe  opinion, 
Arkansas  court,  was  certainly  mistaken  In 
thinking  that  tbe  rulings  which  be  cites  as  to 
general  manHgers  (Qulncy  Min.  Co.  v.  Kltts 
(1S79)  42  Ulcb.  34,  3  N.  W.  240),  or  aa  to  train 
despatchers  (Uunn  v.  Michigan  C.  R.  Co.  (1889) 
78  Mlcb.  513,  7  L.  R.  A.  &00.  44  N.  W.  602), 
arc  pertinent  precedents  for  the  general  rnls 
formulated.  Tbe  scope  of  those  rulings  Is  much 
narrower  than  is  here  represented  (see  V. 
avfira).  Nor  can  even  tbe  Ross  Case  itself  be 
properly  vouched  In  aid  of  the  apedfle  rnllng 
of  the  court.  The  eases  cited  In  V.  ««pra,  show 
very  plainly  that  a  foreman  of  the  grada  of  tin 
delinquent  Is  not  a  vice-prlndpal  nnder  any 
pi-oper  conception  of  the  doctriM  of  deputmentp 
ai  control. 

A  similar  remark  ftnillea  to  Bt.  Loala,  A.  ft 

T.  B.  Co.  Torrey  (1693)  68  Ark.  217.  24  S. 
W.  244, — supposing  the  rattotuOe  of  that  case 
to  be  that  a  vice-principal  (here  a  foreman  of 
bridge  construction)  waa  not  a  representatlva 
of  the  master  In  respect  to  a  negligent  act  chat^ 
acterlstic  of  a  servant.  Bat  possibly  tbe  na- 
ture of  the  act  Is  Intended  to  be  the  sole  es- 
sential ground  of  tbe  decision. 

In  Fordyce  v.  Briney  (1898)  68  Ark.  208.  24 
S.  W.  250,  It  seems  to  be  assumed  that  the  fot*< 
man  of  a  railway  roondbooss  waa  a  d^art- 
mental  vice-principal. 

In  Kansas  City,  Ft.  B.  ft  M.  B.  Cb.  T.  Ham- 
mond (1894)  58  Ark.  824,  24  S.  W.  723.  It 
was  held,  on  tbe  authority  of  the  Bloyd  Case 
(1893)  58  Ark.  66,  22  B.  W.  1089,  that  the  su- 
perintendent in  charge  of  a  quarry  owned  by 
a  railway  company  was  a  vlce-prUiclpaL  This 
is  a  legitimate  application  of  tbe  doctrine  o( 
departmental  control  If  the  superintendent  ez< 
erclsed  control  unrestricted  except  aa  regards 
tbe  gmeral  manager  of  the  company ;  bat  tht 
report  does  not  show  as  dearly  as  might  ba 
wlHhed  tbe  precise  nature  and  extent  ot  tba  . 
powers  vested  In  the  delinquent.  ; 

In  Fort  Smith  Oil  Co.  v.  Slover  (1898)  68  ' 
Ark.  168,  24  S.  W.  109,  an  employee  In  cbatg* 
ot  the  oil  department  of  a  compress  company 
seems  to  have  been  viewed  as  a  departmental 
manaiter.  but  the  main  stress,  perbapa,  was 
Intended  to  be  laid  on  the  Dondalegabla  quality 
of  the  duty  violated. 

From  the  forcing  sanmary  It  woald  aivaar 
reasonable  to  conclude  that  the  Arkanaaa  court, 
white  It  la  tbeoreticaily  an  adherent  of  the  doe- 
trine  of  departmental  control,  haa  applied  that 
doctrine  to  employeea  of  lower  grade  than  la 
warrantable  nnder  tbs  latest  and  best-consid- 
ered declrions  of  the  Federal  courts,  whose 
views  as  to  the  proper  limits  of  this  doctrine 
are  of  strongly  persuasive.  If  not  of  controlling, 
authority  In  the  other  Jurisdictions  wbere  It 
has  been  adopted.  Under  these  circnmsiances 
the  proper  clasBtflcatlon  of  the  Arkansas  cases 
becomes  n  matter  of  some  dlfflcnlty.  Bat.  hav- 
ing regard  to  tbe  actual  facts,  and  the  piwttlon 
of  the  employees  held  to  be  vice-prlnclpale  from 
tbe  Bloyd  Case  downwards.  It  seems  Justifiable 
upon  tbe  whole  to  say  that,  even  it  tbls  state 
cannot  be  described  aa  one  ot  those  which  pro- 
ceed npon  the  theoir  that  all  dlreetloff  em- 
ployeea represent  the  master.  Its  decisions  are 
most  correctly  placed  In  the  same  list  aa  those 
which  Illustrate  that  theory.    See  III.  f,  eupro. 

Tbe  dual  capadty  of  snpeidar  Mrrants  was 
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TMOcnlied  In  St.  I^uls,  A.  ft  T.  B.  Cb.  T.  Torrey 
(1893)  58  Ark.  217.  24  8.  W.  244. 
CaJlCornln. 

At  SQ  early  date  tli«  eommon  law  was  mper- 
aeded  In  this  state  bj  the  Code,  which  (I  1070) 
relieves  employers  from  liability  for  tbe  negli- 
gence of  a  coservant  "In  tbe  same  general  busi- 
ness." Tbese  words  have  been  tbougbt  by  the 
supreme  court  to  have  been  Intended  to  sweep 
away  the  distinctions  created  by  the  adjudged 
cases  In  ^ror  of  tbe  servant,  on  the  groncd  of 
tbe  negligent  aervant's  superior  position.  Coa- 
grave  t.  Boutbem  P.  B.  Co.  (1801)  8S  Cal.  360, 
26  Pac.  175.  Such  a  theory,  if  i^gldly  applied, 
would  clearly  absolve  tbe  master  from  responsi> 
blllty  tor  the  negligence,  eren  of  a  general  man- 
ager ;  and  at  one  period  there  was  a  strong 
tendency  to  adopt  tbla  extreme  view. 

But,  on  the  whole,  the  statute  baa  been 
treated  as  merely  declaratory  of  the  common- 
law,  the  result  being  that  this  court  like  those 
of  nearly  all  the  other  states  holds  a  master 
to  be  liable  for  the  negligence  of  a  general  man- 
ager. Ryan  t.  Los  Angeles  Ice  A  Cold  Storage 
Co.  (1806)  112  Cal.  244,  82  L.  R.  A.  524,  44 
Pac.  471.  See  IV.  b,  aiipra,  for  a  rerlew  of  the 
decftfona.  The  swrant's  right  to  recover,  so 
far  aa  It  dependa  on  the  ol&cfal  position  of  the 
delinquent.  Is  under  tbe  cases  so  far  decided 
limited  to  tbe  cases  where  that  dellnooent  was 
a  gMeral  naoagar. 

The  decision  In  Biggins  t.  WiUlanu  (1896) 
114  Cal.  1T6,  46  Pac.  1041,  holding  a  master 
liable  for  the  negligence  of  a  foreman  superln- 
tending  tbe  excavation  of  a  trench.  Is  not  a 
ruling  In  the  contrary  sense,  as  the  default  was 
In  not  maintaining  the  appliancea  In  a  proper 
oondttlon. 

Tbe  doctrine  of  departmental  control  has  ap- 
parently not  been  discussed.  In  one  case  a  rail* 
way  company  was  required  to  answer  for  the 
Begllgence  of  a  roadmaster,  an  official  who  in 
some  states  has  been  held  a  vice-prlndpai  (aea 
T.  d,  supra),  but  tbe  mtionaU  of  the  decision 
was  that  the  plaintiff  bad  not  t>een  warned  of 
a  special  danger  Incident  to  the  place  of  work. 
Eltedge  V.  National  City  A  O.  B.  Co.  (1608)  100 
Cal.  282,  84  Pac.  720. 

In  the  first  place,  owing  to  the  ambiguity  of 
the  word  "department,"  conrts  which  are  prob- 
ably or  certainly  included  among  those  which 
bold  beads  of  departments  to  be  vice-principals 
sometimes  express  themselves  In  language 
wlilcta,  if  taken  literally,  would  imi^y  a  rejec- 
tion of  that  doctrine. 

The  master's  liability  tor  the  acts  of  the 
lower  grades  of  suiwrvlalng  employees  Is  well 
established ;  as  where  the  negligent  person  was 
a  conductor.  Congravs  v.  Southern  P.  R.  Co. 
(1891)  88  Cal.  860,  26  Pac.  176. 

A  section  foreman.  Daves  r.  Southern  P. 
Co.  (1803)  98  Cal.  19,  82  Pac.  708. 

A  foreman  In  a  mine.  Stephens  v.  Doe 
(1887)  73  Cal.  26,  14  Tac.  878  (presumably  not 
In  fnll  control :  see  above). 

Hie  foreman  supervising  the  altver-room  de- 
partment of  smelting  works.  Nixon  v.  Selby 
Smelting  A  Lead  Co.  (1894)  102  Cal.  468,  86 
Pac.  603. 

Tbe  foreman  of  a  farm.  Noyee  v.  Wood 
(18»4)  102  Cal.  889,  36  Pac.  766  (premmably 
not  In  full  control;  see  above). 

A  gang  foreman  of  stevedores.  HeDonald  v. 
HaEletlne  (1878)  58  Cal.  85. 

Tbe  mate  of  a  ship.  Livlngaton  v.  Kodia^ 
Pkg.  Co.  (1694)  103  Cal.  258,  37  Pac.  140. 

The  snperintendent  of  tbe  construction  of  a 
bridge.  Donnelly  v.  San  Francisco  Bridge  Co. 
(1897)  117  Cal.  417,  40  Pac.  559.  j 

The  foreman  of  construction  of  a  trestle,  i 
Callan  V.  Dull  (1806)  113  Cal.  593,  45  Pac.  1017. 1 

A  foreman  In  a  quarry  which  la  mananed  bf 
51  Lu  B.  A. 


a  superintendent  Donovan  v.  Ferris  (1900) 
128  Cal.  48,  60  Pac.  519. 

The  tbeoi7  that  a  vice-principal  should  be 
regarded  as  a  mere  servant,  when  he  Is  doing  a 
servant's  work,  baa  not  been  directly  ralaed  In 
any  of  the  cases.  Two  of  tbe  cases  which  II- 
luetrate  the  dual  capacity  of  employees  simply 
decide  that  foremen  whose  rank  Is  lower  than 
that  of  general  managers  are  vice-prlnclpala  la 
regard  to  the  performance  of  nondelegable  du- 
ties. Hlgglns  v.  WlMiams  (1896)  114  Cal.  176. 
45  Pac.  1041 ;  Elledge  v.  National  City  A 
O.  R.  Co.  (1803)  100  Cal.  282,  34  Pac.  720 
(see  above). 

The  point  on  which  two  others  turn  Is  that 
certain  foremen  of  this  grade  were  not  vlce-prin- 
otpals  to  the  negligent  act  which  caused  the  in- 
Jury.  Donnelly  v.  San  Francisco  Bridge  Co. 
(1897)  117  Cal.  417,  49  Pac  659  (answering 
that  all  was  dear  below  when  h  workman  waa 
about  to  throw  down  a  heavy  article)  ;  Callan 
V.  Boll  (1806)  118  Cal.  593,  45  Pac.  1017  (neg- 
lect to  provide  a  scaffold  of  sufllcient  strength 
during  the  progress  of  tbe  work).  But  In  the 
latter  of  these  cases  some  language  is  used 
which  shows  a  decided  leaning  toward  tbe  doc- 
trine of  Crtapin  v.  Babbitt  (see  VI.  b.  supra). 
Colorado. 

A  master  Is  held  answerable  for  the  negli- 
gence (ofSdal  at  all  events;  see  below)  of  gen- 
eral manager.  Laotry  v.  Silverman  (1892)  1 
Colo.  App.  404,  29  Pac.  180. 

And  of  a  departmental  manager. — as  an  em- 
ployee In  full  charge  of  the  sinking  of  a  mine 
shaft.  Deep  HIn.  A  Drainage  Co.  v.  Fitigerald 
(1805)  21  Colo.  533,  43  Pac.  210. 

And  of  tbe  snperintendent  of  the  construfr 
tlon  of  a  railway.  Denver,  S.  P.  A  P.  R.  Co. 
T.  DriBcoIl  (1889)  12  Colo.  520,  21  Pac  708. 

Tbe  general  foreman  of  track  layers,  under  a 
superintendent  of  constmctlon.  Colorado  Mid* 
land  R.  Co.  v.  O'Brien  (1801)  16  Colo.  210,  27 
Pac.  701 ;  Colorado  Midland  R.  Co.  v.  Naylon 
(1892)  17  Colo.  501,  30  Pac  249. 

No  cases  In  which  the  statoa  of  aerrants 
lower  than  departmental  managers  was  con- 
sidered have  been  found. 

The  doctrine  that  a  vice-principal  is  a  mere 
servant  when  he  does  manual  work  Is  applied  in 
one  of  tbe  above  cases.  Deep  Min.  A  Dralna^ 
Co.  T.  Fttsgaraid  (1896)  SI  Colo.  688,  48  Pne. 
210. 

Oonneetteiit. 

A  master  Is  liable  for  the  negligence  of  a 
general  manager.  Oerrlih  v.  New  Haven  Ice 
Co.  (1808)  68  Conn.  0.  S7  AtL  286. 

The  doctrine  of  departmental  vlce-prlnclpnl- 
shlp  seems  also  to  be  recognized  In  this  state, 
as  tbe  Boss  Case  was  railed  upon  in  Darrlgan 
V.  New  York  *  N.  B.  B.  (1884)  62  Conn. 
296,  62  Am.  Bep.  690  (dellnqnent  waa  a  train 
dispatcher).  But  the  court  In  Its  argument 
wavers  between  this  conception  and  that  of 
a  nondelegable  duty  Intrusted  to  the  dispatch- 
er. 

The  men  fact  that  th«  negllgant  servant 

was  the  superior  of  the  injured  one  will  not 
enable  tbe  latter  to  recover.  Wilson  v.  Willl- 
mantle  Linen  Co.  (1888)  60  Conn,  488,  47  Am. 
Rep.  668;  Sullivan  v.  New  Tork,  N.  H.  ft  H. 
B.  Co.  (1892)  62  Conn.  209,  26  AtL  Til  (ganc 
foreman  not  a  vice-prlndpai). 
Delaware. 

A  geueral  manager  has  been  held  to  tie  a 
vlce-prlnclpal.  Foster  v.  Pnsey  (1888)  8 
Houst.  (Del.)  168,  14  AtL  646.  Tbe  status 
of  snperlor  servants  of  lower  grade  has  not 
lM>pu  diseosaed. 
Florida. 

The  subject  of  vice-prlndpalahlp  has  appar- 
ently not  been  discuBsed  In  this  state,  all  the 
employer's  cases  of  injuries  to  nervants  turn- 
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Ids  npoD  tbe  question  of  common  employment 
merely  (see  note  to  Guggenheim  Smelting  Co. 
<N.  J.)  50  L.  B.  A.  41T. 
Qeorvla> 

The  mn«ter  la  liable  for  the  oecllgence  of  a 

general  manager.  Atlanta  Cotton  Factory  Co. 
T.  Speer  (1882)  69  Oa.  137.  47  Am.  Rep.  750 
(assumed);  Krogg  t.  Atlanta  A  W.  P.  R.  Co. 
(1886)  77  Qa.  202;  McDonald  t.  Eagle  &  P. 
Ufg.  Co.  (1881)  67  Oa.  7S1  (1882)  68  Ga.  839. 

And  of  a  departmental  manager.  Taylor  t. 
GeorfTia  Marble  Co.  (1895)  99  Ga.  612,  27  S. 
E.  708;  Spencer  v.  Brooks  (1895)  97  Ga.  681, 
25  B.  E.  480  (conductor  waa  delinquent;  Robs 
Case  followed);  Augusta  v.  Owens  (1900)  111 
Ga.  464.  36  S.  B.  830  (superintendent  of 
qnarry  owned  by  a  city)  ;  Cheeney  v.  Ocean  8.  8. 
Co.  (1803)  92  Gt.  726,  19  8.  E.  38  (employee 
of  eteanjsblp  company  superintending  tbe  load- 
ing of  a  ship). 

No  action  can  be  maintained  for  tbe  negli- 
gence Of  a  aaperlor  aerrant  of  the  lower  grades 
—as  8  workman  with  two  or  three  under  him, 
engaged  In  erecting  a  building.  McDonald  v. 
Eagle  &  I*.  Mfg.  Co.  (1881)  67  Ga.  761  (1882) 
68  Ga.  830  (refusing  to  treat  such  an  em- 
ployee at  a  general  euperlntendent). 

A  gang  boss  on  tbe  conatrnctlon  of  a  build- 
ing. Cates  T.  Itner  (1S08)  104  Oa.  679,  30  S. 
E.  884 :  (a  room  foreman  la  a  factory.)  Mc- 
Oovem  V.  Columbus  Mfg.  Co.  (1886)  80  Ga. 
227,  5  8.  B.  492. 

A  foreman  of  a  squad  of  men  receiving  tim- 
bers wblcta  are  being  hoisted  by  a  derrick. 
Gunn  v.  Wllllngham  (1800)  111  Oa.  427,  36 
S.  E.  804. 

In  one  case  a  doctrine  which  was  virtually 
the  same  am  that  of  superior  and  subordinate 
(III.  tupra)  was  enanclated.  Atlanta  Cotton 
Factory  Co.  t.  Speer  (1882)  60  Oa.  137,  47 
Am.  Rep.  750,  where  the  master  was  held  li- 
able for  the  negligence  of  the  Immediate  over- 
seer of  a  girl  flfteen  years  of  age  In  allowing 
her  to  play  with  her  companions  In  a  room  to 
which  the  superintendent  had  forbidden  them 
to  be  taken.  If  it  was  Intended  by  this  rul- 
ing to  formulate  a  principle  of  universal  ap- 
plicability, as  between  master  and  servant,  the 
case  U  clearly  overruled  by  tbe  last  four  eases 
above  cited.  But  It  waa  recently  explained 
that  when  the  court  laid  It  down  that  "the 
agent  who  represents  tbe  corporation,  as  mas- 
ter over  other  employees  for  the  time,  occupies 
the  position  of  the  corporation  for  such  time  as 
to  such  subordinates,"  all  that  was  meant  was 
that  the  corporation  was  liable  where  tbe  in- 
jured employee  was  a  child  who  was  without 
access  to  the  general  superintendent,  and  who 
received  her  orders  solely  from  tbe  manager 
of  tbe  branch  of  the  business  In  which  she  was 
engnscd.  Southern  Agricultural  Works  v. 
Franklin  (1900)  111  Oa.  810,  86  8.  B.  693. 
Obviously,  however,  such  an  exphinatlon  Is 
anything  but  satisfactory,  for  If  the  mere  fact 
of  an  absence  of  persoual  communication  be- 
tween a  servant  and  tbe  general  manager  Is 
to  make  the  Intermediate  superior  a  vice- 
principal,  there  la  no  logical  ground  upon 
which  a  court  can  decline  to  accept  the  su- 
perior-servant doctrine  without  qualification. 
Tbe  scope  of  the  Speer  Case,  therefore,  must 
be  even  narrower  than  that  suggested.  Its 
true  ratbtnaig  shoald  rather  be  sought  In  the 
theory,  ezemplllled  In  numerous  cases,  that  the 
obligations  of  employers  to  minors  of  tender 
years  are  more  extensive  than  those  to  which 
they  are  subject  with  regard  to  servants  of 
full  age.  In  other  words,  the  general  doctrine 
that  n  master  Is  not  liable  for  an  Injury  caused 
by  tbe  negligence  of  a  fellow  servant  does  not 
apply  to  the  case  of  a  child  who  Is  Injured 
through  the  negligence  of  a  soperlnteadent 
SI  L.  R.  A. 


whose  orders  the  child  was  bound  to  obey. 
Southern  Agricultural  Works  v.  Franklin 
(1900)  111  Ga.  319,  36  8.  E.  698,  explaining 
effect  of  Augusta  Factory  v.  Bamea  (1884)  73 
Oa.  228,  68  Am.  Rep.  888,  to  be  that  tbe 
defendant  company's  agent.  In  the  case  of  a 
minor  employee  owed  the  employee  a  higher 
degree  of  care  and  duty,  which  required  Its 
agents  In  authority  over  her  to  look  after  her 
safety  while  under  its  charge  and  In  tbe  per- 
formance of  her  duty,  (There  the  servant  waa 
not  only  a  minor,  but  was  also  directed  to 
undertake  new  risks,  so  that  the  case  for  the 
servant  was  really  stronger  than  Is  stated.  It 
was  considered  that  tbe  doctrine  of  Scudder  T. 
Woodbrldge  (1846)  1  Ga.  196,  that  the  defense 
of  common  employment  was  not  available 
where  the  Injured  person  was  a  alave,  was  ap- 
plicable to  minors  of  tender  age.  As  regards 
the  Speer  Case  Itaelf,  a  court  which  rejects 
the  doctrine  of  superior  and  subordinate  might 
clearly  hold  an  empl<9'er  liable  upon  the  spe- 
cific facts  there  In  evidence,  by  constrnlng 
them  as  Indicative  of  a  breach  of  the  nondele- 
gable duty  of  Instructing  a  young  employee  as 
to  tbe  dangers  of  the  place  of  work.  But  this 
tbeory  was  not  r«Ued  upon. 
Illlnola. 

This  is  one  of  the  states  which  baa  unre- 
servedly accepted  the  doctrine  of  superior  and 
subordinate  (III.  supra).  Employers  have  beeo 
held  responsible  for  tbe  aegtlgence  of  tbe  ftrf- 
lowlng  servants: 

A  general  superintendent.  Kewanee  Boiler 
Co.  V.  Erickson  (1898)  78  III.  App.  36. 

The  foreman  of  a  steel  company.  Illinois 
Steel  Co.  V.  SchymanowskI  (1896)  162  III.  447, 
44  N.  E.  876. 

The  foreman  of  a  brick  company's  clay 
mine.  Chicago  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak  (1889)  84  III.  App.  312,  Affirmed 
(1804)  148  III.  578,  86  N.  E.  672  (vlce-prlnd- 
palshlp  not  for  Jury  In  tbis  Instance. 

Tbe  foreman  of  a  meat-packing  establlsfa- 
ment.  Ubby.  HcN.  *  L.  v.  Scherman  (1898) 
146  111.  540,  84  N.  B.  801,  Affirming  (1892) 
50  III.  App.  123. 

The  foreman  of  a  foundry.  FItigenId  t. 
Honkomp  (1892)  44  III.  App.  365. 

A  yardmaater.  Chicago,  R,  I.  A  P.  B.  Co. 
T.  Touhy  (1887)  26  III.  App.  99;  Norrls  t.  Il- 
linois C.  B.  Co.  (18Q9)  88  III.  App.  614. 

The  foreman  of  a  wrecking  crew.  Wabash, 
St.  L.  ft  P.  R.  Co.  Hawk  (1887)  121  111. 
259.  12  N.  E.  268. 

The  foreman  of  a  railway  lumber  jvrd.  Chi- 
cago ft  A.  R.  Co.  V.  May  (1884)  108  III.  288. 

Foreman  of  track  repairers.  Cbicngo,  St. 
L.  ft  P.  R.  Co.  V.  Gross  (1890)  133  III.  87,  24 
M.  B.  668,  Affirming  (1889)  85  UL  App.  178. 

A  aectlon  foreman.    Chicago  ft  A.  R.  Co. 
Golts  (1897)  71  lit.  App.  414;  Chicago,  St.  L. 
&  r.  R.  Co.  V.  Gross  (1889)  35  III.  App.  178. 

Tbe  foreman  of  an  electric  railway  company 
at  its  car  shed.  Metropolitan  West  Side  Elev. 
R.  Co.  V.  Skola  (1900)  183  III  454.  56  N.  B. 
171. 

Tbe  "starter"  of  a  street  railway.  West 
Chicago  Street  R.  Co.  v.  Dwyer  (1894)  67  IlL 
App.  440  (probably  a  vice-prlnclpal). 

The  foreman  of  one  of  the  gangs  engaged 
on  the  construction  of  a  bridge.  Pittsburg 
Bridge  Co.  v.  Walker  (1897)  170  IlL  550,  48 
N.  E.  915.  Affirming  (18U7)  70  III.  App.  65. 

The  foreman  of  a  gang  of  carpenters.  Loi- 
ter V.  KInnare  (1896)  68  111.  App.  658. 

The  foreman  of  a  gang  engaged  In  hoisting 
a  heavy  article.  Fraser  v.  Band  (1889)  88 
III.  App.  153;  Fraser  v,  Bchroeder  (1806)  163 
111.  459,  46  N.  E.  288. 

A  plt>boss  In  a  mine.   Contc^dated  Coal  Co. 
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T.  Wombacher  a^QO)  1S4  III.  D7,  24  N.  B.  627, 
Afflrmlng  (1889)  31  111.  App.  288. 

Tbe  foreman  of  a  gang  engaged  In  excavat- 
ing. Chicago  &  T.  R.  Co.  T.  Simmons  (1882) 
11  III.  App.  147. 

A  fbrauan  of  car  repalrezs.  St.  Lonfg,  A. 
*  T.  H.  B.  Co.  T.  Holman  (1894)  S3  111.  App. 
617. 

The  foreman  of  a  dredge.  Chicago  Dredg- 
ing &  Dock  Co.  T.  McMahon  (1889)  30  111.  App. 
SB8. 

The  feeder  of  a  planing  machine  (as  regards 
»  bojr  aoder  bis  orders).  Fanter  t.  Clark 
(1864)  15  III.  App.  470. 

A  superior  servant  Is  a  Tlce-prlncipal  onlr 
as  to  8ei-Ta.Dt8  aoder  his  control.  Lincoln  Coal 
Mln.  Co.  T.  UcNally  (1884)  15  111.  App.  181. 

It  might  be  thought  that  courts  which  have 
Imposed  liability  for  the  negligence  of  the  em> 
pioyeea  above  enumerated  would  have  had  no 
hesitation  In  holding  railway  companies  liable 
for  tbe  defaults  of  conductors.  But  the  precise 
extent  of  tbe  responsibility  for  such  employees 
is,  aa  the  cases  stand,  somewbat  obscure. 

Tbe  anpreffls  court  has  held  tbe  conductor 
of  a  wrecking  train  to  be  a  vlee-prlnelpal. 
Abend  V.  Terre  Haute  &  I.  B.  Co.  (1884)  111 
III.  202,  58  Am.  Rep.  616. 

And  tbe  same  rating  has  beta  made  by  the 
rourt  of  appeals  wltb  regard  to  the  conductor 
of  a  gravel  train.  Chicago,  B.  A  Q.  R.  Co.  v. 
Blank  (1887)  24  111.  App.  438. 

On  tbe  other  hand,  the  court  of  appeals  has 
declared  a  railway  company  not  liable  for  the 
n^llgence  of  the  conductor  of  a  construction 
train.  Cblcago  &  A.  B.  Co.  v.  McDonald  (1887) 
21  111.  App.  409. 

And  tbe  principle  of  this  case  has  been  ap- 
proved by  the  sapieme  court  to  tbe  extent  that 
It  has  declared  It  to  be  a  question  for  the  Jury 
whether  sneb  a  conductor  Is  a  Tlce-prlnclpal  as 
to  one  of  The  laborera.  Mobile  A  O.  R.  Co.  v. 
Haasey  (1894)  152  III.  144.  38  N.  B.  787.  Af- 
firming (1803.1  52  III.  App.  556  (omission  to 
road  ranulug  orders  led  to  a  collision. 

Tbe  more  recent  decisions  of  tbe  supreme 
eoort  seem  to  regard  the  company's  liability  aa 
dependent  simply  upon  tbe  answer  to  the  ques- 
tion whether.  Irrespective  of  tbe  kind  of  train 
«blcb  be  controlled,  the  act  of  the  conductor 
was  olUclal  or  not.  in  one  it  was  held  error  to 
Instruct  A  Jury  on  the  theory  that,  as  matter 
of  law.  a  eondaetor,  who  la  also  tbe  foreman  of 
a  work  train,  represents  tbe  company  for  all 
purposes.  Mobile  &  O.  B,  Co.  T.  Godfrey  (1895) 
150  III.  78,  89  N.  E.  590. 

In  another  the  court  refused  to  disturb  the 
flndlng  of  tbe  eonrt  ot  appeals  that  the  negli- 
gence of  a  conductor  of  a  freight  train  In  per- 
mitting It  to  rnu  past  a  Bwltcb  on  which  be 
had  been  directed  to  await  the  passage  of  an> 
other  train  Is  that  of  a  fellow  servant,  and  not 
of  a  vice-prlnclpal  of  tbe  fireman,  notwith- 
standing the  rule  of  tbe  company  requiring 
trains  to  be  run  under  the  directions  of  the 
conductor,  except  when  his  directions  conflict 
with  the  rules,  or  Involve  risk  and  hazard,  In 
which  case  the  engineer  shall  be  held  equally 
responsible.    Meyer  v.  Itllacds  C.  B.  Co.  (1899) 

177  Ul.  D91.  62  N.  B.  848.  Afllrming  (18Wt>  66 
IIL  App.  631. 

In  the  Meyer  Case  Just  cited  the  court  seems 
to  have  contravened  the  principle  enunciated  by 
itself  (see  VI.  f).  that  any  act  of  negligence 
Involving  an  exuelse  of  authority  la  oSlclal. 
Host  of  tbe  decisions,  however,  merely  go  to  the 
extent  of  treating  as  a  bar  to  the  action  the  fact 
that  tbe  negligent  act  was  done  by  the  delln- 
qocnt  employee  while  participating  In  the  woi-k 
of  his  subordinates.   Gall      Bet-kstein  (1808) 

178  III.  187,  60  K.  E.  711  (1807)  09  III.  App. 
616;  Illinois  C.  R.  Co.  t.  Swisher  (1895)  61  III. 
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App.  611 :  Chty  V.  Chicago,  B.  &  Q.  R.  Co.  (1894) 
50  111.  App.  235 :  Chicago  *  W.  I.  R.  Co.  v.  Mas 

Sig  (1893)  50  111.  App.  ece  :  Chicago  Architect- 
ural Iron  Works  v.  Nagel  (1808)  80Ill.App.40t.'. 

The  cases  lu  which  the  plaintiff  obtalaed  a 
Judgment  nnder  such  clrcnmstances  may  be  dif- 
ferentiated from  tbe  foregoing,  as  being  an  ap- 
plication of  the  doctrine  of  proximate  cause 
considered  to  be  required  by  the  evldont-e. 
Pittsburg  Br!d#re  Co.  v.  Walker  (1897)  170  111. 
&50,  48  N.  E.  015,  Affirming  (1897)  70  III. 
App.  56:  Fraeer  v.  Hand  (1880}  33  111.  App. 
153;  Hctropolltan  West  Bide  Elev.  R.  Co.  v. 
Skola  (1900)  183  111.  454,  56  N.  E.  171 ;  IIHooIh 
Steel  Co.  V.  SohymanowskI  (1896)  162  III.  447. 
44  N.  S.  876. 

But  It  would  certainly  be  more  simple  to  ex- 
plain them  as  embodying  the  theory  that  a  vice- 
principal  represents  the  master,  even  as  to 
mauual  acts  when  they  have  tbe  effect  of  Im- 
periling the  servant  In  the  performance  of  some 
particular  duty  to  which  the  vice-prlnclpal  has 
assigned  blnu 
Indlnna. 

In  this  state  the  doctrine  that  a  master  Is 

not  rendered  liable  merely  by  reason  of  the  su- 
perior rank  of  the  delinquent  was  carried  so 
far  at  one  time  that  the  master  mechanic  of  a 
railway  was  held  not  to  be  a  vlce-prlnelpal.  Co- 
lumbus *  I.  C.  R.  Co.  V.  Arnold- (1869)  31  Ind. 
174.  00  Am.  Dec.  615.  This  decision,  which 
was  based  upon  tbe  opinion  of  the  House  of 
I.ords  In  Wilson  v.  Merry  (IV.  d,  1,  aupra). 
was  declared,  somewhat  guardedly,  to  be  "an  ex- 
treme ease  perhaps  carrying  tbe  doctrine  be- 
yond Its  propijr  llmlta"  Indiana  Car  Co.  v. 
Parker  (1S85)  100  Ind.  181.  In  a  still  later 
decision  it  was  merely  described  as  "an  extreme 
case"  and  declared  to  have  been  greatly  modified 
by  later  rnlings.  N&ll  v.  Louisville,  M.  A.  A  C.  R. 
Co.  (1891)129Ind.  260,  28  N.E.  183,611.  It  has 
never  been  expressly  overruled,  therefore,  but 
The  decisions  c'ted  below  show  that  the  ^neral 
principal  It  embodies  Is  no  longer  law  In  Indiana. 
Upon  the  specific  facts  It  Is  discredited  by  Taylor 
V  Kvansvllle  &  T.  H.  R.  Co.  (1801)  121  Ind.  124, 
6  L.  R.  A.  684,  22  N.  E.  876^ 

A  general  msnager  was  greeted  as  a  vloe- 
prlnclpal  In  Mitchell  v.  Robinson  (1881)  80 
Ind.  281,  41  Am.  Rep.  812. 

A  possible  Illustration  of  the  doctrine  of  de- 
partmental control  Is  famished  by  Drinkout 
V.  Eagle  Macb.  Works  (1883)  60  Ind-  423, 
where  tbe  delinquent  was  the  foreman  of  the 
foundry  department  In  machine  works.  But 
llnblllty  was  really  predicated  rather  from  the 
nature  of  the  negligent  act-  The  same  remark 
seems  applicable  to  Louisville,  N.  A.  ft  C.  R.  Co. 
V.  Graham  (1890)  124  Ind.  89,  24  N.  E.  668, 
where  the  foreman  of  the  construction  of  a  tun- 
nel allowed  tbe  place  of  work  to  become  unsafe. 
Less  equivocal  recognitions  of  the  doctrine  are 
the  following  decisions : 

Imposing  liability  for  the  negligence  of  a  mas- 
ter mechanic.  Taylor  v.  Evansvllle  ft  T.  H.  R. 
Co.  (1880)  121  Ind.  124.  6  L.  B.  A.  684,  22  N. 
B.  876. 

A  foreman  In  full  control  of  the  work  of 
clearing  away  dibrit  which  Is  endangering  a 
railway  bridge.  Nail  v.  Louisville.  N.  A.  &  C. 
H.  Co.  (1801)  129  Ind.  260,  28  N.  E.  183.  611. 

A  division  superintendent  of  a  railway. 
Louisville.  N.  A.  ft  C.  R.  Co.  v.  Ueck  (1808) 
151  lod.  292,  60  N.  B.  988. 

A  street  commissioner  superintending  tbe 
construction  of  a  bridge.  Lebanon  v.  McCoy 
(1805)  12  Ind.  App.  500,  40  N.  E.  700. 

That  mere  superiority  of  rank  will  not  con- 
fititute  a  servant  a  vice-principal,  the  rule  be- 
I  Ing  tbe  same,  whether  the  Injured  servant  li 
an  adult  or  a  minor.  Is  wall  ^ettlsd,-^  J{llt» 
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bar«h,  0.  ft  8t  I<.  R.  Co.  T.  Adanu  (1886)  106 
Ind.  1B1»  B  V.  fl.  187. 

Hence,  all  emjfiojeem  below  the  grade  of  de- 
partmental manaceri  are  treated  as  mere  varr* 
ante. 

Aa  a  conductor.  Tbayer  6t.  Lonla,  A.  & 
T.  H.  R.  Co.  (1864)  22  Ind.  26,  SB  Am.  Dec. 
409 :  Louisville,  N.  A.  &  C.  R.  Co.  t.  Soathwlek 
(1896)  16  Ind.  App.  486,  44  N.  B.  268. 

A  aectlon  foreman.  Justice  v.  Pennarlvanla 
ro.  (1891)  180  Isd.  321.  80  N.  &  803. 

A  foreman  controlling  a  gang  in  one  of  the 
tunnels  of  a  cement  company.  Rosa  v.  Union 
Cement  &  Lime  Co.  (1900 ;  Ind.)  S8  N.  S.  600. 

Tbe  foremnn  of  the  woodahop  In  a  car  fac- 
tory. Indiana  Car  Co.  v.  Parker  (1884)  100 
Ind.  181. 

The  superintendent  of  machinery  In  a  fac- 
tory.   Boyce  t.  FItcpatrick  (1881)  80  Ind.  B26. 

The  foreman  of  a  gang  lifting  machinery. 
Robertson  t.  (Hilcago  &  B.  R.  Co.  (1896)  146 
Ind.  486,  45  N.  B.  655. 

An  employee  controlling  an  engine  cleaner 
vhlle  be  li  Inatmctlng  him  Id  his  dutlea. 
Spencer  v.  Ohio  ft  H.  R  Co.  a892)  180  Ind. 
181,  29  N.  E.  916. 

A  "bank  boss"  In  a  mine.  Brazil  ft  C.  Coal 
Co.      Cain  (1884)  98  Ind.  282. 

The  foreman  of  gang  removing  a  telegraph 
line.  American  Teleph.  8e  Teleg.  Co.  v.  Hower 
(1898)  20  Ind.  App.  32.  40  N.  B.  182. 

Negligence  committed  in  doing  manual  work 
which  baa  no  immediate  connection  with  the 
cbaracterlBtlc  functions  of  a  vice-principal, 
viewed  as  a  supervising  and  directing  agent,  Is 
deemed  to  be  oonofflcial.  Taylor  v.  BvanavlUe 
ft  T.  H.  B.  Co.  (1889)  121  Ind.  1S4,  8  L.  B. 
A.  684,  22  N.  B.  876;  Drinkont  t.  Bagie  Hach. 
Works  (1888)  90  Ind.  428;  Indianapolis  &  St. 
L.  R.  Co.  r.  Johnson  (188Q)  102  Ind.  S52,  26 
N.  B.  200;  Salem  Stone  ft  Lime  Co.  v.  Chaa- 
Uln  a8»4)  g  Ind.  App.  458,  86  N.  B.  010  (com- 
plaint demurrable  which  alleges  that  the  fore- 
man of  a  stone  company  Injured  a  subordi- 
nate by  prying  off  a  large  piece  of  rock). 

In  the  first  case  the  employer  waa  held  li- 
able for  the  special  reasons  noted  In  VI.  g, 
supra,  where  an  extract  from  the  opinion  la 
given.  In  the  last  three  eases  It  Is  possible 
that  the  dellnqnent  was  not  regarded  as  a 
vice-principal  by  virtue  of  his  rank,  and  that 
the  mtionala  of  the  deelslbn  waa  mersly  tke 
nature  of  the  act 
Iowa. 

The  snperior-servant  doctrine  was  categori- 
cally rejected  by  a  decision  which  declared  a 
petition  to  be  demurrable  which  seeks  recov- 
ery on  the  theory  that  the  delinquent  servant 
had  "charge  and  control"  of  tfae  plaintiff.  Pe- 
terson T.  Whitebreast  Coal  &  Uln.  Co.  (18T9) 
50  Iowa,  673,  32  Am.  Rep.  143  (approved  In 
Newbury  v,  Getchel  ft  M.  Lumber  ft  Mfg. 
Co.  (1896)  100  Iowa,  441,  69  N.  W.  743). 

The  effect  of  this  decision  was  subsequently 
Its  ted  to  be  tbat  a  mere  foreman,  as  the  word 
Is  generally  understood,— that  Is  a  laborer  with 
piincr  to  superintend  the  labor  of  those  work- 
ing with  bim — Is  a  coemployee,  so  far  as  his 
own  labor  Is  concerned.  Baldwin  v.  St.  Louis, 
K.  ft  M.  O.  Co.  (1885)  68  Iowa,  87,  26  N.  W. 
918. 

Hence  liability  has  been  denied,  where  the 
delinquents  were  a  foreman  of  track  repairers. 
Boben  v.  Burllogton  *  H.  River  B.  Co. 
(1866)  20  Iowa,  662. 

A  machinist  who  oecaaionally  calls  In  other 
employees  of  a  railway  company  to  his  asalat- 
ance.  Hathaway  v.  Iltlnois  C.  B.  Co.  (1894) 
92  Iowa.  887,  60  N.  W.  651. 

A  foreman  snperlntendlog  the  construction 
of  8  house  for  a  contractor.  Benn  t.  Null 
(1884)  66  Iowa,  407,  21  N.  W.  700  (presumably 
Bl  L.  R.  A. 


not  In  complete  cwtrel;  see  cues  dted  below 
as  to  general  and  departmental  manafen). 

A  foreman  of  car  repalreriL  Foley  T.  CUear 
go,  B.  I.  ft  P.  B.  Co.  (1884)  64  Iowa.  644,  U 

N.  W.  124. 

An  employee  who.  In  the  absence  of  the  su- 
perintendent of  a  mine,  gives  them  occasional 
directions  as  to  their  work,  and  whose  regular 
functions  are  to  take  charge  of  the  tools,  and 
keep  the  time  of  the  men.  Wilson  v.  Duo- 
reath  Red-Stone  Quarry  Co.  (1889)  77  Iowa, 
429,  42  N.  W.  860. 

A  master  is  held  liable  for  the  negligence  tt 
a  general  manager.  Newbury  v.  Getchel  &  U. 
Lumber  ft  Ufg.  Co.  (1806)  100  Iowa,  441,  69 
N.  W.  743. 

And  of  a  departmental  manager.  Newbury 
V.  Getchel  &  H.  Lumber  ft  Mfg.  Co.  <]806) 
100  Iowa,  441.  69  N.  W.  748  (mill  manager  of 
lumber  company);  McCarthy  r.  Chicago,  B.  I. 
ft  P.  R.  Co.  (1891)  83  Iowa,  485,  50  N.  W.  21 
(plaintiff  ordered  Into  dangerous  place  by  fore- 
man superintending  the  construction  of  a  rail- 
way bridge);  Baldwin  v.  St  Louis,  K.  ft  N.  W. 
B.  Co.  (1888)  76  Iowa,  297,  89  N.  W.  607  (em- 
ployee controlling  the  Inmber  yard  of  a  rail- 
way company)  ;  Hathaway  v.  Des  Holnes 
(1896)  97  Iowa,  833,  66  N.  W.  188  (In  entire 
charge  of  municipal  street  work). 

In  this  state  the  theory  of  dual  capacity  can 
scarcely  be  said  to  have  been  finally  settled. 
The  court  has  very  distinctly  recognised  the 
applicability  of  both  the  alternative  tests  of 
vice-prlnclpalshlp  which  are  supplied  by  the  of- 
ficial position  of  the  delinquent  and  the  nature 
of  the  negligent  act  See  Newbury  v.  Getchel 
ft  BL  Lnmber  ft  Mfg.  Co.  a896)  100  Iowa, 
441.  69  N.  W.  748,  holding  tbat  a  master  Is 
liable  for  negligence  in  giving  orders  when  the 
employee  is  a  vice-principal,  and  then  only. 

But  In  the  only  case  which,  so  far  as  the 
writer  knows,  toncbes  on  the  doctxins  et  dual 
capacity,  It  waa  left  nndetermlned  whether  a 
foreman  of  carpenters  employed  by  a  firm  of 
contractors  was  a  vice-principal.  (Bamlcle  v. 
Connor  (1900)  110  Iowa,  288.  81  N.  W.  462), 
and  the  position  taken  was  that  there  coold 
not  In  any  event  be  a  recovery,  as  the  negli- 
gent act  was  done  while  he  was  partldpatlng 
in  manual  labor. 
Kmnaaa. 

Some  of  the  earlier  cases  In  this  state  Involv- 
ing delinquencies  of  superior  servants  were 
made  to  turn  upon  the  nondelegability  of  cer- 
tain duties.  Irrespective  of  rank.  Kansas  P. 
R.  Co.  V.  Salmon  (1876)  14  Kan.  612;  Atchison. 
T.  ft  B.  F.  R.  Co.  V.  Moore  (1883)  20  Kan.  632: 
St  Louis  ft  S.  F.  R.  Co.  V.  Weaver  (1886)  3.^ 
Kan.  412,  11  Pac.  408.  But  In  the  last-named 
case  the  Boss  Case  waa  cited  by  the  court  with 
approval,  argutado,  and  laid  It  down  tbat  aa 
employer  was  liable  for  the  negligence  of  "ODS 
having  the  general  management  or  control  of 
some  portion  of  the  master's  business." 

To  this  period  also  belongs  a  decision  whidi 
requires  something  more  than  the  mere  posses- 
sion of  a  power  of  control  to  warrant  the  In- 
ference that  the  delinquent  was  a  vice-princi- 
pal. Kansaa  P.  R.  Co.  t.  Little  (1877)  19  Kan. 
267,  where  It  was  declared  that  the  anperln- 
tendent  In  full  charge  of  the  construction  of  a 
culvert  Is  In  a  different  position  from  a  mere 
foreman  working  with  the  other  employees  un- 
der a  common  principal.  Here,  however,  the 
default  was  In  respect  to  defective  macblnsry. 
and  the  decision  In  the  servant's  favor  oUght 
have  been  put  on  that  ground. 

A  few  years  later  a  doctrine  not  distinguish- 
able from  that  of  superior  and  subordinate 
waa  applied  In  Hannlbel  ft  St  J.  R.  CO.  t. 
Fox  (1884)  81  Kan.  586,  S  Pac.  820.  where  an 
action  was  snatalned  for  Out'S^a/iweml  jat  a 
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foreman  of  car  rep^rers  In  not  protecting  a 
subordinate  from  moving  cari. 

In  HlBSOorl  P.  B.  Co.  v.  Feregoj  (1887)  S6 
Kan.  42-1,  14  Pac.  7,  wbere  a  foreman 
of  a  railway  machine  shop  was  held  to 
be  a  Tlce-prlnclpai,  the  court  seems  to 
have  had  in  mind  a  doctrine  of  no 
wider  ccopa  than  the  Uttle  Caae  <1877)  10 
Kan.  267,  as  it  approred  tha  following  ^rge : 
"If  WIrtb  was  vested  with  fnll  power  to  com- 
mand the  Bervtces  of  the  deceased,  and  di- 
rected what  he  should  do  and  how  he  should 
do  It,  and  the  whole  management  thereof  and 
the  direction  ttf  the  deceased  were  rested  In 
said  Winh,  the  defendant  and  snperior  serr- 
ants  reserrtng  no  discretion  In  themaelrea  as 
to  the  direction  of  the  work,  then  the  act  of 
Wlrth  la  the  act  of  the  defendant^  and  not  of 
■  fellow  snrant." 

The  default  was  In  respect  to  the  qnalltr  of 
the  machinery  famished  In  a  case  where  a 
foreman  of  a  gang  hoisting  stone  with  a  der- 
rick  waa  held  to  tw  a  Tice-princlpal.  Union  P. 
,  R.  Co.  Fray  (1890)  43  Kan.  7&0,  28  Pac. 
1039.  This  rnllng  la  therefore  of  a  somewhat 
aroblgnooB  Import  In  the  present  connection. 

The  same  remark  Is  applicable  to  Roose  r. 
Downs  (1897)  6  Kan.  App.  549,  47  Pac.  982 
iroadmaster  conatrncted  switch  Improperly) 

Bnt  under  the  most  recent  decisions  in 
which  employers  were  held  liable,  it  la  no 
longer  doubtful  that  the  anperlor-serrant  doc- 
trine le  a  part  of  the  lew  of  thla  state.  It 
hos  been  laid  down  that  whoever  has  full  and 
unrestricted  authority  to  direct  and  command 
Is  a  Tlce-prlnclpaL  Walker  v.  Olllett  {1898) 
59  Kan.  214,  52  Pac.  442  (conductor),  follow- 
ing the  Boss  Case,  and  refusing  to  accept  the 
restrictions  subaequently  formulated  In  the 
Bacgh  Case.  See  VIII.  d.  supra.  Upon  the 
authority  of  this  case  employers  have  been 
held  liable  for  the  negligence  of  a  foreman  of 
carpenters  In  a  ear  factory  (Kansas  City  Car 
ft  Foundry  Co.  v.  Secrist  (1898)  59  Kan.  778, 
Appx.);  and  of  a  foreman  In  smelting  works 
who  has  absolute  control  of  ten  roasters  aud 
tbe  workmen  engaged  thereon,  and  assigns 
them,  at  his  discretion,  to  whatever  dntlea  he 
may  think  fit.  Consolidated  Kansas  C\ty 
Smelting  A  Ref.  Co.  v.  Peterson  (1899)  8  Kan, 
App.  316,  55  Pac.  678. 

This  Is  probably  one  of  the  states  In  which 
an  employer  Is  not  absolved  on  the  ground 
that  the  negligence  of  the  vice-principal  was 
committed  In  doing  work  usually  done  by  a 
servant.  See  Consolidated  Kansas  City  Smelt- 
ing &  Ref.  Co.  V.  Petoson  (1899)  8  Kan.  App. 
316,  55  Pac.  678. 
Keatnckr. 

In  this  state  the  superior-servant  doctrine 
Is  applied,  bnt  (as  already  explained  In  a  note 
In  46  L.  R.  A.,  on  pages  346-7)  In  order  to 
let  In  Its  operation  In  a  common-law  action  It 
must  be  proved  tbat  tbe  negligence  of  the  de- 
linquent was  gross.  See  Clucianatl.  N.  O.  A. 
T.  P.  R.  Co.  T.  Palmer  (1895)  9S  Ky.  882,  8S 
8.  W.  199;  Louisville  &  N.  R.  Co.  v.  Surrant 
(1894)  96  Ky.  197,  27  S.  W.  999  (error  not  to 
Instruct  Jury  as  to  this  point);  Louisville  &  N. 
R.  Co.  T.  Brantley  (1894)  96  Ky.  297,  28  S. 
W.  477  (wbere  the  relations  of  the  delinquent 
and  Injured  servants  ore  not  stated);  Easteru 
Kentucky  R.  Co.  v.  Powell  (1895)  17  Ky.  L. 
Rep.  1051.  33  S.  W.  629  (Instruction  making 
company  liable  for  ordinary  negligence  only 
disapproved). 

In  view,  however,  of  the  extended  signifi- 
cance attached  to  the  phrase  "gross  negli- 
gence," this  limitation  does  not  seem  to  be  of 
much  benefit  to  a  defendant  In  one  large  class 
«f  eases,  tbe  doctrine  being  that  the  absence 
of  slight  care  by  saperiors  In  the  management 
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of  a  railway  train  Is  gross  negligence,  and  will 
render  the  company  liable  for  consequent  In- 
juries sustained  by  a  brakeman  without  his 
fault  (Oreer  v.  Louisville  8c  N.  R.  Co.  (1893) 
94  Ky.  169.  21  S.  W.  649).  It  la  clear  that 
almost  all  the  negligent  acts  of  which  a  con- 
ductor Is  gnllty  come  under  this  category;  and 
the  same  may  be  said  of  tbe  defaults  of  an  en- 
gineer In  handling  his  engine.  Bee  cases  cited 
below. 

If  the  plaintiff  seeks  to  avail  himself  of  the 
damage  act,  providing  for  a  right  of  action  In 
case  the  ItijQred  person  should  die,  be  must 
prOTs  that  the  nsgllgeiiee  was  wllfnl.  Unless 
death  molts  the  common-law  rule  governa. 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  w.  Palmer 
(1893)  98  Ky.  382,  33  S.  W.  199.  In  thla  caae 
separate  Instructions  were  given  as  to  gross 
and  wUtuI  negligence. 

Assuming  the  necessary  degree  of  negligence 
to  have  been  eatabtlebed,  tbe  superior-servant 
doctrine  la  extended  so  as  to  embrace  cases  In 
which  tbe  Injured  servant,  though  not  exercis- 
ing control  over  the  Injured  one,  was  above 
him  In  grade.  Tbis  recovery  is  allowed  where 
the  delinquent  la  the  engineer  of  a  train,  and 
the  Injured  servant  a  brakeman  either  on  bis 
own  train  (Louisville  ft  N.  R.  Co.  v.  Brooks 
(188B)  83  Ky.  129  (cars  driven  together  with 
such  force  that  tbe  brakeman  was  knocked 
down,  while  coupling,  and  dragged  along  the 
track):  Louisville  ft  N.  B.  Co.  v.  Moore  (1886) 
KS  Ky.  675  (fireman  acting  as  engineer)  ;  Oreer 
V.  Loulavllle  ft  N.  R.  Co.  (1893)  94  Ky.  169, 
21  B.  W.  649;  Lonlsvllle  ft  N.  R.  Co.  v.  Grubba 
(1890;  Ky.)  49  8.  W.  8  (held  to  be  gross  negli- 
gence on  the  part  of  an  engineer  to  start  a 
train  suddenly  and  without  a  signal  Immedi- 
ately after  a  brakeman  has  made  a  coupling, 
and  before  he  has  had  time  to  withdraw); 
Richards  v.  Louisville  ft  N.  R.  Co.  (1899)  20 
Ky.  It.  Rep.  1478,  49  8.  W.  419  (moving  train 
ahead  without  waiting  for  signals— brakeman 
run  over);  Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v. 
Palmer  (189S)  98  Ky.  382,  33  S.  W.  199  (por- 
ter bad  his  band  crashed  through  the  negli- 
gence of  the  engineer  In  running  his  engine 
too  rapidly  against  a  oar  to  be  coupled);  Louis- 
ville ft  N.  R.  Co.  V.  Adams  (1899)  21  Ky.  L. 
Rep.  498,  51  8.  W.  577 ;  Loalsvllle  ft  N.  R. 
Co.  V.  Hurst  (1892)  14  Ky.  L.  Rep.  632.  20 
S.  W.  817  (switching  crew);  or  on  another 
train.  Loulavllle  ft  N.  R.  Co.  v.  Robinson 
(1868)  4  Bush,  607  (In  this  case  the  brakeman 
belonged  to  a  freight  train  and  tbe  engineer 
was  mnntng  a  passenger  train);  Louisville  ft 
N.  R.  Co.  V.  Sheets  (1890)  11  Ey.  L.  Rep.  781, 
IS  S.  W.  248  (In  this  case  the  Injured  servant 
was  a  switchman  and  the  engineer  was  on  an 
ordinary  train). 

But  an  engineer  Is  not  a  superior  servant  as 
regards  a  conductor,  even  though  the  latter  is 
injured,  while  acting  as  brakeman.  LInck  v. 
Louisville  ft  N.  B.  Co.  (1899;  Ky.)  54  S.  W. 
184. 

In  a  recent  case  an  engineer  of  a  train 

which  had  accidentally  broken  Into  two  sec- 
tions was  considered  to  be,  while  be  was  back- 
ing the  engine  to  find  the  other  part  of  the 
tniin,  a  superior  servant  in  charge  nf  the  en- 
gine, and  therefore  a  vice-principal  as  respects 
a  brakeman  on  the  engine;  Southern  R.  Co. 
V  Barr  (1900)  21  Ky.  L.  Rep.  1615.  55  S.  W. 
900  (collision  caused  by  backing  at  excessive 
speed). 

A  fortiori,  tbe  master  la  liable  where  there 
la  an  actnal  exercise  of  control,  as  wbere  the 
delinquent  Is  a  conductor.  See  cases  cited  un- 
der III.  f,  3,  twpro. 

A  foreman  of  a  gravel  train.  Xxnlsvllle  ft 
N.  R.  Co.  V.  Hawkins  (1899)  21  K;.  Xi.  Bep. 
854,  61  B.  W.  426. 
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'  An  engineer  t«mporarllr  controlling  tbe  aerr- 
tcefl  of  B  laborer  for  tbe  purpose  of  righting  an 
engine.  Louisville  &  N.  R.  Co.  t.  Collins 
(1S65)  2  DuT.  114,  87  Am.  Dec.  486. 

'  A  section  foreman.  Loulsrllle  &  N.  B.  Co. 
Bass  (1807)  19  Ky.  L.  Rep.  1474,  48  8.  W. 

4«S. 

Tbe  foreman  of  a  switching  crew.  Loula- 
TlUe  &  N.  R.  Co.  T.  Hurat  (1892)  14  Ky.  L. 
Bep.  632,  20  S.  W.  81T. 

A  foreman  of  a  aawmlll.  Lawrence  v. 
Hagemejer  ft  Co.  (1892)  93  K7.  691,  20  S.  W. 
704. 

Xionlalana. 

A  general  yanager  Is  a  vice-principal.  Hat- 
tlse  V.  Consumers'  Ice  Hfg.  Co.  (18d4)  46  L. 
Ann.  1535,  16  So.  400. 

Tbe  position  of  superior  employees  of  lower 
grades  Is  determined  by  tbe  doctrine  of  tbe 
Rosa  Case,  as  it  was  understood  by  some 
courts  before  It  wae  explained  by  tbe  Baugb 
Ctee  (VII.  d,  aupra), — that  Is  to  say,  practical- 
ly equlTBleot  to  tbe  doctrine  of  superior  and 
BDbordlnate.  Hence,  liability  has  been  Im- 
posed, not  only  for  tbe  negligence  of  a  con- 
ductor (Van  Amburg  v.  Vlcksbarg,  8.  &  P. 
R.  Co.  (1885)  37  La.  Ann.  660,  55  Am.  Rep. 
S17  :  Wilson  V.  Louisiana  &  N.  W.  R.  Co.  (1899) 
fil  La.  Ann,  1138,  25  Bo.  961)  ;  and  of 
an  employee  anpervlslng  the  work  of 
taking  down  a  building  (Fareo  v.  Sellers 
(1887)  39  La.  Ann.  1011,  3  80.  363);  and  of  a 
fi  reman  In  full  control  of  the  work  of  con- 
structing a  Une  of  telegraph  (Vlcara  t.  Cnm- 
berland  Telepb.  &  Teleg.  Co.  (1900)  B2  La. 
Ann.  2163,  28  So.  367):  bat  also  of  a  foreman 
of  ear  repairers.  Stucke  v.  Orleans  R.  Co. 
(1898)  50  La.  Ann.  188,  23  80.  342. 
Maine. 

A  general  manager  Is  a  vlce-pi-lnclpal.  Hay- 
hew  r.  Sullivan  Mln.  Co.  (1884)  76  Me.  100; 
Donnelly  v.  Booth  Bros.  &  H.  1.  Granite  Co. 
(1897)  90  Me.  110,  87  Atl.  874;  Lasky  v.  Ca- 
nadian P.  R.  Co.  (1891)  83  Me.  461,  22  Atl. 
367;  Doiightv  r,  Penobscot  Log  Driving  Co. 
(1884)  76  Me.  143  {arguendo). 

The  doctrine  of  departmental  control  was 
recognized  In  Doughty  v.  Penobscot  Log  Driv- 
ing Co.  (1884)  76  Me.  143. 

The  principle  that  mere  superiority  of  rank 
doea  not  constitute  a  vice-prlnclpal  has  been 
applied  In  the  case  of  a  road  master.  Lawler 

Androscoggin  R.  Co.  (1878)  62  Ue.  468,  16 
Am.  Rep.  492. 

Tbe  conductor  of  a  construction  train.  Caa- 
sidy  T.  Maine  C.  R.  Co.  (1884)  76  Me.  488. 

Foreman  of  locomotive  shop.  Beaullen 
Portland  Co.  a860)  48  Me.  291. 

The  foreman  In  charge  of  the  "grinder" 
crew  In  a  mill.  Cowan  v.  Umbagog  Pnip  Co. 
(1897)  01  Me.  26,  39  Atl.  840. 

A  foreman  auperlntendlng  tbe  digging  of  a 
sewer  or  trench.  Conley  v.  Portland  (1886) 
78  Me.  217.  8  Atl.  658:  Dube  v.  Lewlatos 
(1891)  83  Me.  211,  22  Atl.  112. 

The  foreman  of  a  gang  repairing  a  dam  for 
a  lumber  company.    Doughty  t.  Penobscot  hog 
Driving  Co.  (1884)  78  He.  148. 
Maryland. 

It  seems  doubtful  whether  tbis  court  bas 
ever  really  recognized  the  doctrine  that  even 
(feneral  managers  are  vlce-prlndpala.  See  IV. 
d,  2,  aupra,  for  a  review  of  the  cases.  But  It 
la  at  least  certain  that  employees  who  are  else- 
where beid  to  be  departmental  vlce-prlnclpala 
In  some  Jnrlsdlctlone  are  regarded  as  mere 
servants;  for  example: 

A  division  superintendent  In  full  control  of 
his  section  of  a  railway.  Norfolk  ft  W.  B. 
Co.  V.  Hoover  (1804)  79  Ud.  268,  26  L.  B.  A. 
711,  29  Atl.  994. 

And  the  master  meebanle  of  a  railway  con- 
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pany.    Staauck  v.  Northern  C.  R.  Go^  (ISW 

25  Ud.  462. 

Tbe  captain  of  a  tug-boat  belonging  to  tm 
elevator  company.  Baltimore  Elevator  Co.  v. 
Neat  (1886)  65  Ud.  488,  6  AtL  888. 

The  foreman  of  a  grairel  train.  0*Connell 
7.  Baltimore  ft  0.  B.  Co.  (1863)  20  Ud.  212. 
83  Am.  Dec.  649. 

An  employee  superintending  the  construction 
of  a  bridge,  witb  several  gang  foremen  under 
blm,  bas  also  been  held  not  to  be  a  Tlce-i»ln- 
cipal.  State  use  of  Hamelln  t.  Ualster  (1881) 
57  Md.  287. 
Mu  sach  na  etta . 

The  decisions  In  this  state  are  clearer  and 
more  consistent  than  in  any  other,  as  they  pro- 
ceed upon  the  theory  that  no  servant,  however 
high  his  rank  and  complete  his  control  over  bis 
master's  basluess.  Is  ever  a  vtce-prlndpal 
merely  by  virtue  of  bis  official  position.  Lia- 
bility bas  been  denied  where  the  delimidcnts 
were  the  following  employees,  which  are 
enumerated,  roughly  speaking,  according  to  a 
descending  e^le: 

A  general  manager.  Albro  t.  Agawam 
Cnnal  Co.  (1860)  6  Cush.  75;  King  v.  Boston 
&  W.  R.  Corp.  (1851)  9  Cush.  112;  Floyd  v. 
Sugden  (1883)  134  Uasa.  668;  Ueehan  v.  Spelrs 
Ufg.  Co.  (1899)  172  UasB.  876,  52  N.  B.  518. 

Tbe  captain  of  a  ablp.  Johnson  t.  Boston 
Tow-Boat  Co.  (1883)  13S  Mass.  209,  46  Am. 
Rep.  458. 

A  foreman  of  a  factory  (not  clear  whether 
he  waa  in  fall  control).  UcOnerty  t.  Bale 
(1894)  161  Haas.  61,  86  N.  B.  682. 

A  foreman  superintending  tbe  construction 
of  a  building.  Summersell  v.  Flsb  (1875)  117 
Muss.  312;  Duffy  v.  Upton  (1873)  118  Uasa. 
641. 

The  foreman  of  tbe  work  In  the  yard  of  a 

mannfacturing  company.  Moody  v.  Hamilton 
Mfg.  Co.  (1893)  169  Mass.  70,  84  N.  E.  185. 

Foreman  superintending  the  digging  of  a 
sewer  or  trench.  Flynn  v.  Salem  (1883)  134 
Mass.  351;  O'Connor  v.  Roberts  (1870)  120 
Maas.  227;  Zelgler  v.  Day  (1877)  123  Mass. 
152. 

Tbe  mate  of  a  ship.  Benson  v.  Goodwin 
(1888)  147  Mass.  237,  17  N.  B.  517;  Kalleck  v. 
Deering  (1894)  161  Masa.  469,  87  N.  B.  460. 

A  foreman  of  ateredores.    Daley  t.  Boston 
&  A.  B.  Co.  {1888)  14T  Uais.  101.  16  H. 
690. 

The  superintendent  of  blasting  at  a  qoarry. 
Eenney  v.  Shaw  (1882)  188  Mass.  501. 

A  conductor.  Whltmore  v.  Boston  ft  U.  B. 
Co.  (1890)  ISO  Mass.  477,  28  N.  H.  220. 

A  section  foreman.  Clifford  t.  Old  Cohwy 
R.  Co.  (18S6)  141  Mass.  564,  6  N.  B.  TSl. 

A  brakeman  In  charge  of  a  section  of  a 
train  temporarily  divided.  Hayes  r.  Weatem 
R.  Corp.  (1840)  8  Cuah.  270. 

A  maaon  with  a  "tender"  working  under 
him.    Kennedy  v.  Spring    (1898)    160  llaas. 
203.  35  N.  B.  779. 
Hichlvaa. 

A  general  manager  la  a  Tlee-prlnelpal- 
Qnlncy  Mln.  Co.  v.  KItta  (1879)  42  Midi.  84. 
3  N.  W.  240  (arguatda)  :  Slater  t.  Cbapman 
(1887)  67  Mich.  523.  36  N.  W.  106;  Shumway 
V.  Walworth  ft  N.  Ufg.  Co.  (1894)  98  Ulch. 
411,  57  N.  W.  251;  Ryan  t.  Bagaley  (1883) 
60  Mich.  179,  45  Am.  Rep.  85,  15  N.  W.  72; 
Harrison  v.  Detroit,  L.  ft  N.  B.  Co.  (1800)  79 
Mich.  409,  7  L.  B.  A.  «2S,  44  V.  W.  1084  {ar- 
guendo ) . 

Tbe  doctrine  of  departmental  control  Is  ex- 
tended somewhat  further  In  this  atate  than  tbe 
decisions  of  tbe  Supreme  Court  of  the  United 
States  aeem  to  warrant,  a  railway  company 
having  been  held  liable  for  t^i^negllgence,  not 
only  of  a  train  de^t|ch^^^@^,r^^^. 
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C.  R.  Co.  (1889)  78  Mich.  513,  7  L.  B.  A.  000. 
44  N.  W.  602);  bat  also  of  ao  assistant  road 
master.  Harrison  y.  Detroit,  L.  &  N.  R.  Co. 
(1890)  70  MlclL  400,  7  L.  B.  A.  623,  44  N.  W. 
1034  (we  T.  b,  supra)  ;  Palmer  y.  Hlchlgas  C. 
R.  Co.  aS92)  83  Mich.  363,  17  L.  B.  A.  636, 
58  N.  W.  397  (see  V.  b,  aupra). 

And  a  yard  master.  Lyttle  t.  Chlcaeo  &  W. 
IL  a  Co.  (1890)  84  Ulcb.  289.  47  N.  W.  571. 

Bat  In  the  last  caae  the  negligence  was  a 
breach  of  two  nondelegable  duties,  and  it  may 
be  that  the  decision  was  Intended  to  be  baaed 
on  tbat  groand  alone. 

In  some  of  Its  deelBlMB  this  coart  has  con- 
trired  to  come  very  near  the  anperlor-servant 
doctrine;  bat  they  are  aosceptlble  of  explana- 
tion on  other  principles. 

Thus,  In  ft  Michigan  case  It  was  broadly  laid 
down  that  where  the  superior  servant,  by 
means  of  an  authority  which  he  exercises  by 
delegation  of  the  master,  wrongfully  exposes 
the  Inferior  servant  to  rlsbs  and  Injury,  the 
master  must  respond,  and  on  this  ground  a 
railway  company  was  held  liable  for  the  act 
of  a  conductor  of  a  construction  train  In  order- 
ing a  young  and  Inexperienced  laborer  to  do 
dangerous  work  outside  the  scope  of  his  em- 
ployment. Chicago  ft  N,  W.  R.  Co.  v.  Bay- 
field (1877)  37  Mich.  206.  The  effect  of  this 
case,  however.  Is  greatly  restricted  by  the  re- 
mark of  the  same  court  In  Wheels  v.  Berry 
USOS)  9B  Mich.  250,  54  N.  W.  876,  In  com- 
menting on  thla  case,  that  If  the  plaintiff  had 
been  a  man  of  full  age  and  experience,  and  fa- 
miliar with  the  work,  a  recovery  could  not 
have  been  sustained.  The  rationale  of  the 
esse,  thereffwe,  la  rather  the  tact  that  the 
risk  wai  not  assumed,  than  the  superior  posi- 
tion of  the  servant.  Moreover  the  order  bad 
reference  to  the  performance  of  work,  outside 
the  scope  of  the  servant's  contractual  duties, 
and  It  wonld  aeem  that,  under  such  eircum- 
Btances,  all  eoarts,  whether  they  accept  or  re- 
ject the  superior-servant  doctrine,  hold  the 
master  responsible,  wherever  the  Injury  was 
the  result  of  obedience  to  a  command  given  by 
an  employee  controlling  the  Injured  servant. 
Irrespective  of  whether  such  employee  was  a 
vice-prlnclpal  or  not,  as  that  term  Is  con- 
strued In  other  connectlona. 

In  Rodman  v.  Michigan  C.  R.  Co.  (1884)  56 
Mich.  67,  54  Am.  Rep.  848,  20  N.  W.  788,  two 
of  the  Judges  In  an  equally  divided  court  were 
for  holding  a  railway  company  reapansible  to 
a  brakeman  for  the  negligence  of  a  conductor 
In  undertaking  to  op«ate  an  engine  himself. 
The  ground  taken  by  Champltn,  J.,  for  himself 
and  his  colleague  was  that  he  was  a  vlce-prln- 
dpal,  as  being  charged  with  a  nondelegable 
duty,  conceived  to  be  Imposed  on  the  company, 
of  seeing  that  the  men  under  his  control  were 
perFormlng  th(»lr  respective  functions.  Such  a 
theory.  If  it  Is  strictly  and  literally  construed, 
leads  np  to  ft  doctrine  practically  Indlatlognish- 
able  from  that  discussed  In  III.  aupm.  But 
here,  as  In  the  Bayfield  Case  a87T)  87  Mich. 
20S.  the  language  need  Is  to  be  construed  with 
reference  to  the  contention  of  the  plaintiff  that 
he  was  entitled  to  recover  oo  the  ground  that 
the  act  of  the  conductor  had  subjected  him 
to  risks  outside  the  scope  of  his  employment. 
The  very  broad  theory  laid  down  by  Cham- 
plln,  J.,  cannot.  It  seems,  be  regarded  as  com- 
mitting him  to  the  doctrine  that  a  conductor 
Is  ft  vice-prlnclpal  under  ordinary  drcumstan- 
ces.  So  far  as  this  case,  therefore,  decides 
anything,  It  is  not  really  In  conflict  with  the 
Michigan  decisions,  infrOi  declaring  a  conduct- 
or to  t>e  a  fellow  servant  of  bis  subordinates. 
Bnt  the  facta  were  clearly  discussed  by  the 
learned  Judge  from  A  standpoint  which  was.  to 
some  extent  ftt  least,  an  Improper  one.  The 
SI  L.  K.  A. 
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duties  of  the  brakeman  were  In  no  respect 
changed  because  tbe  conductor  handled  the  en- 
gine himself,  and  It  Is  only  when  there  Is  such 
a  change  that  a  servant  can  be  said,  In  the 
true  sense  of  tbe  phrase,  to  be  exposed  to  risks 
outside  his  employment.  The  brakeman  in 
this  case  wus  precisely  In  tbe  same  position  as 
if  any  other  Incompetent  person  had  done 
what  tbe  conductor 'did.  Even  supposing  that 
Bueb  a  situation  might  Import  liability,  that 
liability  would  clearly  be  predicated  on  a 
ground  of  the  failure  to  have  a  competent  en- 
gineer, altogether  a  different  theory  from  the 
one  put  forward  by  Champlln,  J.  See  the 
opinion  delivered  by  Cooley,  Ch.  J. 

A  subordinate  decision,  holding  the  conduct- 
or of  a  construction  train  to  be  a  vice-princi- 
pal Is  also  to  be  explained  as  an  illustration  of 
the  doctrine  applicable  In  regard  to  risks  out- 
side the  scope  of  the  original  employment. 
Grickson  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
(1890)  88  Mich.  281,  47  N.  W.  237. 

Tbat  this  court  has  never  had  any  Inten- 
tion of  adopting  the  superior-servant  doctrine 
Id  put  beyond  controversy  by  its  refusal  to  sus- 
tain an  action  for  the  negligence  of  the  cap- 
tain of  a  ship.  Canlff  v.  Blanchard  Nav.  Co. 
(1887)  66  Mich.  636,  33  N.  W.  744  (mute  In- 
jured). 

A  condnctor.  La  Pierre  v.  Chicago  ft  G.  T. 
R.  Co.  (1804)  00  Mich.  212,  68  N.  W.  60;  Jftr- 
nian  v.  Chicago  AQ.T.R.  Co.  (1808)  98  Mich. 
135.  67  N.  W.  82. 

A  section  foreman.  Hammond  v.  Chicago  ft 
G.  T.  R.  Co.  (1890)  83  Mich.  834,  47  N.  W. 
966;  TImm  v.  Michigan  C.  B.  Co.  (1803)  98 
Mich.  226,  57  N.  W.  116;  Gavlgan  v.  Lake 
8hor«  ft  M.  a  B.  Co.  (1896)  110  Mich.  71,  97 
N.  W.  109T. 

Tbe  foreman  of  a  ballasting  train  on  a  rail- 
way. Schroeder  v.  Flint  ft  P.  M.  B.  Co.  (1894) 
108  Mich.  218,  29  L.  R.  A.  821,  61  N.  W.  668. 

A  foreman  of  car  repairers.  Peterson  v. 
Chicago  ft  N.  W.  B.  Co.  (1687)  67  Mich.  102, 
34  N.  W.  260. 

A  foreman  supervising  tbe  erection  of  an 
elevator.  Andre  v.  WInslow  Bros.  Blerator 
Co.  (1898)  117  Mich.  660,  76  N.  W.  86. 

A  shift  boss  In  a  mine.  Petaja  v.  Aurora 
Iron  HIn.  Co.  (1895)  106  Mich.  403,  82  L.  B. 
A.  436,  64  N.  W.  835,  Affirmed  on  rehearing 
(1805)  100  Mich.  400.  82  L.  B.  A.  488,  66  N. 
W.  951. 
Mlnneaots. 

Masters  are  held  liable  for  the  negligence  of 
general  managers.  Bess  v.  Adamant  Mfg.  Co. 
(1896)  66  Minn.  79,  68  N.  W.  774. 

As  regards  departmental  managers,  the  lan- 
guage used  In  Cook  v.  St.  Paul.  M.  ft  M.  R. 
Co.  (1886)  34  Minn.  46,  24  N.  W.  811,  seems 
scarcely  susceptible  of  any  other  construction 
than,  (1)  that  a  rallwfty  company  Is  liable  for 
the  negligence  of  such  a  functionary. 
And  (2)  that  a  road  master  is  for  this 
reason  a  vice-prlnclpal.  Tet  a  few  years 
before  It  had  been  held  that  a  road  master  was 
a  mere  servant.  Brown  v.  Winona  &  St.  P. 
R.  Co.  (1880)  27  Minn.  162,  88  Am.  Rep.  285, 
6  N.  W.  484.  As  there  was  no  question  In  tbe 
latter  case  of  a  violation  of  any  duty  classed 
among  those  that  are  nondelegable,  it  would 
seem  that  tbe  two  rulings  are  in  conflict  un- 
less (but  this  Is  not  stated)  tbe  latter  one  may 
be  supposed  to  have  had  reference  to  the  gen- 
eral road  master  of  the  line  and  the  earlier 
one  to  a  divisional  road  master.  So  far  as  the 
report  shows,  however,  such  a  frrouDd  of  dif- 
ferentiation was  not  In  the  mind  of  the  court. 
The  doctrine  of  the  earlier  of  the  above  two 
cases  was  again  applied  last  year  In  O'Nbil  v. 
OniUT  NOKTHISH  R.  Co.  but  berK  ^ftnln.  tiM 
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precise  official  position  of  the  road  matter  la 
not  apparent  from  the  report. 

Until  quite  recently  It  coald  not  be  said  that 
this  court  had  shown  an;  tendency  toward  the 
adoption  of  the  superlor-eerTant  doctrine.  It 
refaaes  to  allow  recovery  for  the  negligence  of 
the  foreman  of  graders  on  one  of  the  sections 
of  railroad  under  construction.  Llndvalt 
WoodB  (1889)  41  Minn.  212,  4  L.  R.  A.  793,  42 
N.  W.  1020. 

An  assistant  engineer  mpMrlalng  graders. 
Comellson  v.  Eastern  B.  Co.  <1892)  BO  Minn. 
28,  52  N.  W.  224. 

A  foreman  subject  to  the  orden  of  a  rard- 
master.  Fraker  v.  St.  Paul,  H.  &  U.  B.  Co. 
0884)  82  Minn.  54,  19  N.  W.  849. 

The  foreman  of  a  railway  ronndbonse. 
Gonaior  t.  Mlnneapolla  ft  St.  L.  R.  Co.  (1887) 
86  Minn.  885,  81  N.  W.  516. 

A  section  foreman.  Olaon  t.  BL  Paal,  U. 
ft  M.  B.  Co.  (1886)  88  Minn.  117.  85  N.  W. 
866. 

As  to  road  masters,  see  above. 

Bat  four  years  ago  the  case  of  Carlson  t. 
Northwestern  Telcph.  Bxch.  Co.  (1896j  63 
Minn.  438,  65  N.  W.  914,  seemed  to  foreshadow 
a  new  departure.  The  court  held  merely  that 
a  foreman  in  cbarge  of  the  ezeaTation  of  a 
ditch,  with  power  to  employ  and  discharge 
subordinates.  Is  a  vice-principal  In  respect  to 
the  act  of  ordering  a  laborer  to  work  in  a 
place  of  unusual  danger  in  the  ditch  without 
giving  him  proper  warning  as  to  the  perils  to 
which  he  would  be  exposed.  Dpon  ancb  facts, 
the  case  may  obTlonaly  be  kept  ont  of  the  cat- 
egory of  those  which  embody  the  lupertor-serT- 
ant  doctrine  (III.  aupn),  by  referring  the  ml- 
ing  to  the  conception  of  a  breach  of  the  non- 
delegable duty  of  Inatmctiott.  But  It  will  be 
seen  from  the  extract  from  the  opinion  which 
was  Quoted  In  III.  e,  4,  supra,  ttiat  the  deei- 
sloa  was  sustained  by  reasoning  which,  if  car- 
ried to  Its  logical  conclosions,  would  render 
the  mere  exercise  of  a  power  of  control  a  teat 
of  representative  capacity.  It  remains  to  be 
seeo  whether  the  court  will  take  any  further 
steps  In  this  direction. 

In  O'Nkil  t.  Oibat  Nobthbbit  B.  Co. 
there  li  an  nnmlstakable  revenlon  of  the 
doctrine  of  the  rulings  ^ted  above,  bnt 
It  does  not  refer  to  the  language  used 
in  the  Carlson  Case. 

The  doctrine  of  dual  capacity  bas  been  ap- 
plied In  Bontar  r.  Minneapolis  International 
Electric  Co.  (1897)  68  Minn.  18,  70  N.-W.  796; 
Holts  V.  Great  Northern  B.  Co.  (1897)  69 
Minn.  524,  72  N.  W.  805.  As  to  Its  limits,  see 
O'Nbil  v.  Obut  Nobihbbh  B.  Co. 
HlaslMlppl. 

In  this  state  Wilson  v.  Merry  (IV.  d,  1.  au- 
pra),  was  expressly  approved.  Lagrone  v.  Mo- 
bile &  O.  B.  Co  (1890)  B7  Miss.  692,  7  So.  432  ; 
Howd  V.  MisBlBsippl  C.  B.  Co.  (1674)  60  Miss. 
178.  But  of  these  cases  the  first  merely  denied 
liability  for  the  negligence  of  n  section  foreman, 
and  the  second  absolved  the  company  where  the 
delinquent  was  a  conductor.  The  broad  rule 
Impliedly  laid  down  by  the  approval  thus  ex- 
pressed of  the  highest  ruling,  was,  therefore, 
not  required  for  the  purposes  of  either  decision, 
and,  when  the  Constitution  of  1890.  |  198,  and 
the  Code  or  1693,  i  8569,  introduced  what  was 
virtually  the  Buperior-serrant  doctrine.  It  was 
still,  perhaps,  an  open  question  wbethw  a  gen- 
eral  or  departmental  manager  woDld  have  been 
held  a  vice-principal  or  not. 
Missouri. 

According  to  the  majority  of  the  decisions  In 
Missouri  there  la  no  distinction,  so  far  as  re- 
gards the  master's  responsibility,  between  the , 
manual  and  other  acts  of  a  ▼ice-prlnclpal. 
01  L.  B.  A. 


Dayharsh  v.  Hannibal  ft  St.  J.  B.  Co.  (18Mj 
108  Mo.  670,  15  S.  W.  654 :  Hntson  v.  Hlssowl 
P.  B  Co  (1892)  50  Mo.  App.  300;  Buss  t. 
Wabasb  Western  B.  Co.  (1892)  112  Mo.  46,  18 
L.  B.  A.  828,  20  S.  W.  472 ;  Hughlett  w.  Ottrk 
Lumber  Co.  (1898)  58  Mo.  App.  87. 

These  rulings  supersede  the  dicta  to  tiM 
opposite  effect  In  Moore  v.  Wabaah,  St.  L.  ft  P. 
R.  Co.  (1886)  86  Mo.  588 ;  Bowland  T.  HlMonrl 
P.  B.  Co.  (1886)  20  Mo.  App.  463. 

In  the  earlier  decisions  in  this  state  we  find 
the  superior-servant  doctrine  categorically  re- 
jected, the  Ohio  rulings  being  disapproved  In 
McDennott  t.  FadOc  B.  Co.  (1860)  30  Uo.  116 
(denying  a  chief  engineer  of  a  railway  company 
to  be  a  vtce-prlnclpal)  ;  Bobback  v.  Pacific  B. 
Co.  (1869)  48  Ho.  187  (these  cases  were  ap- 
proved In  1878)  ;  Brothers  v.  Cartter  (1873)  52 
Ma  872.  14  Am.  Bep.  424,  where  it  was  laid 
down  that  a  master  is  not  liable  tor  Injuries 
received  by  a  servant,  caused  the  negligence 
of  a  coservant,  unless  the  latter  la  not  possessed 
of  the  ordinary  skill  and  capacity  for  the  busi- 
ness intrusted  to  bim,  and  nnless  bis  employ- 
ment  Is  attributable  to  the  want  oC  or^tary 
care  on  the  part  of  the  master. 

In  1876  a  condtictor  was  held  to  be  prima 
facie  a  mere  servant.  McOowan  v.  Bt.  Louis  ft 
I.  U.  B.  Co.  (1876)  61  Mo.  528. 

As  was  also  a  gang-foreman  of  carpenters  at 
a  bridge.  Lee  r.  Detroit  Bridge  ft  Iron  Worka 
(1876)  62  Mo.  566. 

While  lo  Marshall  t.  Bchrlcker  (1876)  68 
Mo.  808,  the  doctrine  Is  laid  down,  upon  a  re- 
view of  ail  the  previous  autborltles  In  Missouri, 
that  the  exercise  of  control  does  not  make  the 
employee  a  Tlce-prinelpal  (foreman  of  blasting 
operations  held  a  mere  servant). 

The  law  remained  the  same  up  to  1876.  aa 
it  was  then  held  erroneous  to  Instruct  a  Jury 
to  the  effect  tliat  an  employee  acting  for  and 
in  the  employ  of  the  defendant  la  its  yard  at 
B,  whose  duties  were  to  direct  and  control  aa- 
sistant  brakeman  In  said  yard,  of  whom  de- 
ceased was  one,  was  a  vice-princlpai.  Bains  v. 
St.  Louis,  I.  M.  ft  a  B.  Co.  (1879)  Tl  Mo.  164. 
36  Am.  Bep.  459. 

The  case  which  may  be  said  to  mat*  tbe  paa> 
sa^c  from  a  rejection  to  an  acceptance  of  tlie 
suiMrlor-servant  doctrine  wblcb,  at  least  up  to 
quite  recently,  has  been  consistently  applied.  Is 
Dowllng  V.  Allen  (1881)  74  Mo.  18,  41  Am. 
Rep.  298,  Tbe  opinion  professes  to  rely  upon 
tbe  earlier  cases  In  Missouri;  bnt  In  view  of 
their  plain  purport,  as  set  forth  above,  it  Is 
Impossible  to  admit  that  there  is  not  a  com- 
plete discontinuity  of  theories  at  this  stage  of 
the  development  of  tbe  law.  The  decision  waa 
that  the  master  was  liable  for  tbe  consequence 
of  obedience  to  the  order  of  a  foreman  in  charge 
of  the  construction  of  a  tnmtable,  whose  direc- 
tions the  general  superintendent  had  directed 
the  plaintiff  to  follow.  From  a  perusal  of  tbe 
opinion.  It  seems  apparent  tl»t  this  conclnskm 
was  reached  by  a  dialectic  process  which  is  re- 
sponsible for  a  good  deal  of  faolty  Judicial 
ratiocination,  vtx..  Indulging  the  aasumptlm 
that  because,  among  tbe  various  grounds  for 
denying  liability  in  a  previous  case,  the  court 
may  have  mentioned  tbe  absence  of  a  certain 
element.  It  therefore  meant  to  commit  itself  to 
the  doctrine  that,  if  that  element  had  been 
present.  Ita  decision  would  have  been  different. 
When  the  explicit  language  used  In  the  cases 
above  cited  is  examined,  it  is  submitted  tliat 
there  Is  no  suOlclent  ground  for  Inferring  tliat 
the  representative  capacity  of  the  foreman  in 
tbis  instance  would  liave  been  conceded  at  any 
earlier  period  In  this  state,  although  it  may 
have  been  noted  In  one  of  those  cases  (Mc- 
Gowan  v.  St.  Louis  ft  I.  M.  B  Co.  (1876)  61 
Mo.  828),  tkat  there  was  no/pioof  Uati  tha 
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CDBduetor  had  the  auperlntendence  or  control 
9wn  tbf  mon,  or  the  work,  or  power  to  proTlde 
•r  replace  the  macliloery,  and  la  another  of  the 
caaea  (Maraball  r.  8cbrl<Aer  (1876)  68  Uo. 
309)t  that  the  employer  cannot  be  charged 
with  the  negllx«nce  of  one  who  was  merely  a 
foreman  over  the  plaintiff,  not  engaged  In  a  dis- 
tinct departmeot  of  tbe  general  aenrlce,  bot  in 
th»  MUM  work  with  plaintiff,  and  not  charged 
with  any  execntlTe  dntlea  or  control  over  plain- 
tiff which  would  constitute  him  the  agent  of 
the  employer.  Tbe  coaalderatlon  by  which  the 
eoart  seeks  to  fortify  Its  conclusion  in  the 
Dowling  Case,  vi».,  that  as  tbe  superhitendent 
tad  Instructed  plaintiff  to  do  whatever  tbe  fore- 
man might  order  blm  to  do,  tbe  accident  was 
In  effect  a  direct  consequence  of  an  order  given 
hy  tbe  superintendent,  is  really  of  no  Import- 
ance. That  It  cannot  be  conceded  to  bear  the 
weight  here  ascribed  to  It  Is  at  once  apparent, 
it  we  remember  that  such  an  Instruction  is  im- 
pliedly or  expreraly  given,  wherever  servants 
•re  working  under  foremen  of  tbe  lower  grade. 
The  actual  or  supposed  giving  of  such  an  in- 
•tractlon  may  possibly  be  adduced  as  one  of  tbe 
grounds  for  adopting  the  saperlor-aervant  doc- 
trine ;  but  It  cannot  be  made  to  eem  as  a 
bridge  to  epan  the  chasm  between  that  doctrine 
and  tbe  one  which  denies  tbe  poasesalon  of  con- 
trol to  be  a  test  of  representative  capacity. 

But,  however  this  caae  may  be  explained.  It 
in  certain  ttat  a  doctrine  involving  precisely 
tbe  same  resalta  as  that  prevailing  in  Ohio, 
which  was  explicitly  repudiated  In  the  earlier 
decisions,  has  been  applied  In  a  large  number 
<rf  cases.  Employers  have  been  held  liable  for 
ths  negligence,  not  merely  of  tbe  higher  grades 
of  employees,  such  as  a  master  mechanic  (Tab- 
ler  V.  Hannibal  &  8t  J.  R.  Co.  (1S87)  93  Uo. 
79.  6  B.  W.  810),  but  alao  Cor  tbe  defaults  of 
such  servants  as  a  foreman  in  charge  of  a 
foondbouse  (Dayharsh  v.  HanDlbal  ft  Bt.  J. 
R.  Co.  (1890)  103  Mo.  B70,  15  8.  W.  554);  a 
conductor  (Milter  j.  Missouri  P.  B.  Co.  (1891) 
109  Ho.  350,  19  S.  W.  M  (see,  however,  tbe 
Qrattls  Case  (1899)  153  Mo.  880,  48  L.  R.  A. 
t90.  6&  B.  W.  103,  ittfra)  ;  a  road  master  (Hoke 
V.  St.  Louis,  K.  ft  N.  B.  Co.  (1885)  88  Mo.  360; 
roater  v.  Missouri  P.  B.  Co.  (1803)  115  Mo. 
16G.  31  S.  W.  916)  :  a  division  road  mastw: 
(Browning  v.  Wabash  Western  R.  Co.  (1894) 
124  Mo.  BB,  24  B.  W.  731,  27  S.  W.  644);  a 
yard  master  (Renfro  v.  ChtcBgo,  R.  I.  ft  P.  B. 
Co.  (1885)  86  Uo.  802;  Taylor  v.  Mlsaourl  P. 
B.  Co.  (1891;  Uo.)  16  8.  W.  206);  a  foreman 
vt  a  awltcbing  crew  (Taylor  v.  Ulssourl  P.  R. 
Co.  (1891;  Mo.)  18  8.  W.  206);  a  section  fore- 
man (Schroeder  v.  Chicago  ft  A.  R.  Co.  (1891) 
108  Uo.  322,  18  li.  R.  A.  827.  18  8.  W.  1094, 
and  tbe  other  cases  cited  in  III.  f,  6);  a  fore- 
man of  car  repairers  (Moore  v.  Wabash,  Bt.  L. 
*  P.  R.  Co.  (1885)  85  Mo.  588;  Renfro  v.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  (1885)  86  Uo.  302);  a 
foreman  of  a  gang  loading  railway  cars  (Hlg- 
glng  V.  Missouri  P.  R.  Co.  (1891)  48  Mo.  App. 
M7;  Proctor  v.  Missouri,  K.  ft  T.  B.  Co.  (1800) 
42  Uo.  App.  124);  a  foreman  of  a  gang  con- 
■tmctlng  a  turnUble  (Dowling  v.  Allen  (1881) 
74  Uo.  13.  41  Am.  Rep.  298  (188S)  88  Uo. 
293);  a  foreman  of  a  gang  removing  tbe  roof 
of  a  building  (Sullivan  v.  Hannibal  ft  8t.  J. 
R.  Co.  (1891)  107  Mo.  66,  17  8.  W.  748);  a 
foreman  Id  charge  of  the  removal  of  an  em- 
bankment (Bradley  v.  Chicago,  M.  ft  Bt.  P.  < 
B.  Co.  (1806)  1S8  Mo.  298.  89  8.  W.  763)  one  | 
of  several  subordinate  foremen  In  a  quarry  | 
(Cox  V.  Syenite  Oranite  Co.  (1890)  89  Uo.  App. 
424);  a  foreman  at  a  foundry  In  charge  of  the 
work  of  anloadlDg  barges  (Devany  t.  Tulcan 
Iron  Works  (1877)  4  Uo.  App.  2S6);  a  foreman 
■apervlalng  excavation  of  reserrolr.  Hall  v. 
SC.  Jowph  Water  Co.  0898)  48  Uo.  App.  856. 
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Tbe  authority  of  these  decisions,  however, 
seems  to  be  greatly  shaken  by  tbe  recent  case, 
In  which  It  was  held  that  a  conductor  was 
prima  facie  a  mere  fellow  servant  of  an  en- 
gineer and  fireman,  and  that  it  was  therefore 
error  to  Instruct  tbe  Jury  on  tbe  theory  that 
he  was  a  vlce-prlnclpal  in  charge  of  a  depart- 
ment. Qrattls  V.  Kansas  City,  P.  ft  O.  R.  Co. 
(1900)  153  Uo.  880,  48  Ii.  B.  A.  899.  BS  B.  W. 
108  (Blgnal  to  go  ahead). 

This  ruling  embodies  the  precise  doctrine  of 
the  UcOowan  Case  (1876)  61  Uo.  628.  wblch 
waa  in  fact  relied  upon  by  tbe  court,  and.  In 
view  of  the  long  Hue  of  cases  Just  cited,  must 
be  regarded  as  one  of  tbe  most  extraordinary 
examples  of  a  Judicial  volte  face  which  can  be 
produced  from  the  reports.  The  decisions 
whicb  bad  laid  down  la  such  clear  and  onam- 
blguouB  terms  that  all  superior  servants  were 
vlce-prlnclpals  were  quietly  Ignored,  and  tte 
decision  Is  based  apparently  upon  tbe  ground 
ttiat  because  it  Is  practically  impossible  to  de- 
termine what  are  departments  of  the  service 
within  the  meaning  of  tbe  doctrine  which  de-- 
clares  that  when  they  are  different,  there  Is 
no  common  employment  (see  aote  to  Sofleld  t. 
Ouggenheln  Smelting  Co.  (M.  J.)  60  L.  B.  A. 
417),  It  la  therefore  preferable  to  adopt  some 
other  test  of  representative  capacity  than  that 
which  dependa  on  the  question  whether  the 
delinquent  waa  a  head  of  a  department.  But 
there  are  two  obvious  flaws  In  thla  slngaiar  ar- 
gnment.  In  tbe  first  place,  there  Is  no  war- 
rant in  tbe  cases  aa  they  stand,  for  saying 
that  the  departmenta  with  wblcb  tbe  doctrine 
of  deiiartmental  control  Is  concerned  (V.  su- 
pra), have  been  conceived  of  aa  being  coexten- 
sive or  identical  with  the  departments,  tbe  dl- 
verity  of  wblch  takes  tbe  delinquent  and  In- 
jured servants  out  of  the  category  of  coeni- 
ployees.  This  is  a  point  which  no  court  hns 
yet  undertaken  to  etncldate,  and  as  long  as  It 
remains  in  obscurity  It  cannot  legitimately  be 
made  the  basis  of  any  argument  like  that  of 
the  Ulasourl,  Bo  far  aa  any  reasonably  pre- 
cise Inferences  can  be  drawn  from  a  compari- 
son of  tbe  two  kinds  of  departments,  it  seems 
most  probable  that,  If  there  should  ever  be 
any  neceaslty  to  decide  tbe  matter,  it  would 
be  found  that  they  do  not  connote  coextensive 
atibdlvlalons  of  tbe  master's  business.  But 
Bucb  an  investigation  would  be  a  frivolous 
waste  of  time  and  labor,  tor  It  la  much  better 
to  regard  tbe  word  "department"  as  at  best 
a  lougb  means  of  identifying  the  conception  to 
which  it  Is  Intended  to  refer  the  master's  re- 
sponsibility, and  determine  that  responsiMllty 
by  means  of  tbe  tests  supplied  by  the  elemen- 
tary considerations  for  wblch,  according  to  cir- 
cumstances, tbe  word  may  stand. 

In  the  second  place,  tbe  introduction  of  the 
conception  of  headship  of  department  was 
wholly  irrelevant  In  a  state  which,  like  Missou- 
ri, had  80  unreservedly  adopted  tbe  superlor- 
Berrant  doctrine.  The  error  of  the  trial  court 
In  this  respect  was  obvious,  and  In  view  of 
the  earlier  decisions  the  proper  course  would 
have  been  simply  to  admit  the  essential  cor- 
rectness of  the  charge,  unless  It  waa  intended 
to  Inaugurate  a  wholly  new  series  of  cases  in 
which  the  superior-servant  doctrine  should 
And  no  place.  But  if  tbli  Is  the  purpose  of 
tbe  court,  It  Is  certainly  being  attained  In  a 
very  curious  tttahlon. 

Both  during  tbe  earlier  and  later  periods  de- 
dned  by  the  rejection  and  acceptance  of  tbe 
superior-servant  doctrine,  the  master  has  been 
held  liable  for  the  acts  of  a  general  manager, 
or  other  employee  In  full  control  of  a  business 
or  an  Independent  piece  of  work.  Brothers  v, 
Cartter  (1878)  52  Mo.  872,  14  Am.  Bep.  424; 
Whalen  v.  Centenary  Choicli  0876)  63  Mo. 
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32«;  Qormly  Vulcan  Iron  Worte  (1876)  61 
Mo.  492;  Dowllng  v.  Allen  (18S1)  74  Mo.  IS, 
41  Am.  Rep.  298;  Hyatt  v.  Hannibal  ft  Bt.  J. 
B.  Co.  (1880)  IB  Mo.  App.  294. 

Ah  recrarda  tbe  doctrine  of  dnal  capacity.  It 
baa  been  recognized  in  Rowland  t.  Mlsaonrl  P. 
R.  Co.  (1686)  20  Mo.  App.  463,  Moore  v.  Wa- 
bash, St.  L.  &  F.  R.  Co.  (1884)  84  Mo.  481; 
but  repudiated  In  cases  of  mannal  participa- 
tion In  labor  In  foreman  of  roundhouse.  Day- 
harsh  T.  Hannibal  &  St.  J.  B.  Co.  (1890)  103 
Mo.  670,  16  S.  W.  664;  Busa  t.  Wabash  West- 
ern R.  Co.  (1892)  112  Mo.  46.  18  L.  R.  A.  823, 
20  9.  w.  472;  Hntaon  t.  Uls«)arl  P.  B.  Co. 
(1892)  50  Mo.  App.  800. 
HAntana. 

•  In  18II6  It  was  held  that  the  effect  of  the 
adoption  of  tbe  new  Constitution  was  to  abro- 
gate the  Complied  Statute  1887,  |  697,  which, 
while  the  state  was  still  under  a  territorial  gov- 
erument,  had  Introduced  a  rule  of  liability  ylr- 
tnally  tlie  nune  as  the  CQperlor-serrant  doc- 
trine. Cl^Bwell  T.  Uontaoa  C.  R.  Co.  (1886) 
18  Mont.  167.  33  L.  R.  A.  554,  44  Pec.  525. 

The  effect  of  this  ruling  was  to  reverse  tbe 
Judgment  In  tbe  aama  case  (  (1806)  17  Mont. 
189,  42  PM.  767)  by  whieb  liability  bad  been 
Imposed  for  th«  negligence  of  a  conductor,  on 
tbe  supposition  that  the  rlghta  of  the  plain- 
tiff, a  brakeman.  were  determined  tbe  ^otI- 
flions  of  tbe  act. 

Under  tbe  common-law  prlndplea  tboa  re- 
turned to  operation.  It  bas  been  held  that  no 
action  can  be  sustained  for  the  negligence  of  a 
section  foreman.  Hastings  t.  Montana  Union 
R.  Co.  (1896)  18  Mont.  493,  46  Pac.  264. 

Or  of  a  foreman  of  a  gang  assisting  regular 
flection  crews  as  occasion  required.  Qoodwell 
T.  Montana  C.  B.  Co.  (1886)  18  Mont.  208,  45 
Pac.  210. 
Nebranka. 

In  this  state  the  superlor-serrant  doctrine 
prevalla,  and  employers  have  been  held  liable 
for  tbe  negligence,  not  only  of  general  man- 
agers (Crystal  Ice  Co.  v.  Sherlock  (18S8)  87 
Neb.  19,  56  N.  W.  294  (repudiates  doctrine  of 
dual  capacity.  See  VI.  g,  supra)  ;  but  also  of 
the  foreman  In  change  of  a  gravel  train  (Union 
P.  R.  Co.  T.  Doyle  (1897)  60  Neb.  666,  70  N.  W. 
48  (here  designated  a  departmental  manager)  ; 
of  tbe  conductor  of  work  train  (Chicago,  St.  P. 
M.  &  O.  R.  Co.  V.  Lundstrom  (1884)  16  Neb. 
264,  49  Am.  Rep.  718,  20  N.  W.  198;  Burling- 
ton *  M.  River  R.  Co.  t.  Crockett  (1886)  19 
Neb.  138.  26  N.  W.  921)  ;  of  a  conductor  (Clark 
T.  Hngbea  (1897)  61  Neb.  780,  71  N.  W.  776) ; 
of  a  car  repairer  deputed  to  Instruct  a  new 
workman  (Chicago,  B.  &  Q.  B.  Co.  v.  Sullivan 
(1889)  27  Neb.  679.  43  N.  W.  416)  ;  and  of  tbe 
foreman  ot  a  gang  repairing  itmctoree  along 
a  railway.  Sioux  City  ft  F.  B.  Co.  v.  Smith 
(1888)  22  Neb.  776,  36  N.  W.  286. 

The  doctrine  of  duel  capacity  was  denied  In 
Crystal  Ice  Co.  r.  Sherlock  (1898)  87  Neb.  19, 
55  N.  W.  204.    For  facta.  See  VI.  g,  Mpro. 
Nevr  Hainpa1ilr«. 

A  general  manager  la  possibly  regarded  aa  a 
vlce-prlndpal.  See  Grlffln  v.  Olen  Mfg.  Co. 
(1801)  67  N.  H.  287,  30  Atl.  344  (but  tbe  evi- 
dence here  was  held  not  to  show  nogllgencej. 

There  is  no  liability  for  the  negligence  of  tbe 
lower  grades  of  superior  servants,  aa  a  section 
foreman.  Hanley  v.  Grand  Trunk  B.  Co. 
(1882)  62  N.  H.  274.  j 
New  Jeraer-  I 

The  question  whether  general  managers  are 
Tlce-prluclpals  has  been  discussed  in  IV.  d.  2, 
aupra,  where  It  has  also  been  pointed  out  that 
the  doctrine  of  nondelegability  of  duties  has 
been  applied  to  an  unwonted  aet  of  facta  In  a 
recent  case. 
SI  L.  R.  A. 


There  is  no  Uabllitr  for  the  negligence 
superior  servants  of  lower  grades  than  general 
managera. 

Such  OS  a  foreman  In  full  charge  of  the  work 

of  ronstructlng  a  sewer.  Cnrley  v.  Hoff  (1899) 
62  N.  J.  L.  758,  42  Atl.  731 ;  approving  Wilson 
V.  Merry,  IV.  d,  1,  aupra. 

A  foreman  of  a  driller  In  a  mine.  Gllmore  v. 
Oxford  Iron  ft  Nail  Co.  (1892)  6B  M.  J.  Ia.  39. 
25  Atl.  707. 

A  foreman  superintending  the  erection  of  a 
gas  holder.  McLaughlin  v.  Camden  Iron  Works 
(1897)  60  N.  J.  L.  557,  88  Att.  877. 

A  foreman  supervising  the  building  of  a  boat, 
and  working  with  his  subordinates.    Olsen  t. 
Nixon  (1898)  61  N.  J.  L.  671,  40  Atl:  694. 
New  Mexico. 

A  section  foreman  is  not  a  vlce-prlnclpai. 
Atchison.  T.  ft  S.  It  Co.  v.  Martin  (1893)  7 
N.  M.  158,  34  Pac.  536,  Affirmed  In  (1807)  166 
U.  S.  399,  41  L.  ed.  1051,  17  Bup.  Ct.  Rep.  603. 

Nor  Is  a  pit  boss  of  a  mine  working  under  a 
general  superintendent.    Deserant  v.  CerrlUos 
Coal  B.  Co.  (1898)  9  ti.  M.  485,  65  Pac.  290. 
New  York. 

The  doctrine  that  a  general  manager  Is  a 
vlce-prlnclpai  was  fully  recognised  In  Malonc 
V.  Hathaway  (1876)  64  N.  Y.  5.  21  Am.  Bep. 
678,  and  Corcoran  v.  Holbrook  (1875)  68  N.  Y. 
BIT,  17  Am.  Rep.  868.  But  the  effect  of  these 
declriona  Is  considerably  reatrlcted  by  Criapin 
T.  Babbitt  (1880)  81  N.  T.  616,  87  Am.  Rep. 
621,  and  the  other  nine  recent  rulings  on  the 
same  llnea.    See  VI.  f,  h,  aupra. 

The  terminology  appropriate  to,  and  usnally 
associated  with,  the  doctrine  of  departmental 
control  is  not,  ao  far  as  tbe  writer  knows,  found 
in  the  New  York  reporta,  but  there  are  aoiDe 
rulings  bearing  upon  tbe  subject. 

In  1868,  It  was  held  that  a  railway  company 
was  not  liable  for  tbe  negligence  of  its  superin- 
tendent of  bridgea  Warner  v.  Brie  R.  Co. 
(1868)  89  N.  V.  468.  But  the  conclusion  waa 
based  on  aivumente  which  would  preclude  re- 
covery for  the  negligence  of  any  agents  of  a 
company  except  tbe  directors  (see  IV.  d,  2, 
aupra),  and  Is  therefore  Inconsistent  with  the 
cases  as  to  general  mangers,  cited  above. 

In  Brick  t.  Rochester,  N.  T.  ft  P.  R.  Co. 
(1886)  98  N.  T.  211,  tbe  delinquent  was  supers 
Intending  the  reconstruction  of  an  old  road, 
and,  from  bis  functions  aa  stated,  wonld  un- 
doubtedly have  been  held  In  some  jurisdictions 
to  be  a  departmental  manager.  Bat  the  case 
actually  tamed  oa  tbe  natara  of  tbe  negligent 
act.    See  VI.  f,  stiprv. 

In  McCampbell  v.  Canard  8.  8.  Co.  (1893) 
60  Hun,  181,  23  N.  Y.  Bupp.  477,  a  dock  super- 
intendent of  a  Bteam^lp  company  waa  treated 
as  a  vice-principal ;  but  thia  declrion  was  re- 
versed (  (1896)  144  N.  Y.  662,  89  N.  B.  687), 
on  tbe  ground  of  the  character  of  tbe  negllgmt 
act. 

In  another  case  a  railway  company  was  held 
liable  for  the  negligence  of  the  superintendent 
of  its  grain  elevator  (McOovem  v.  Central  Ver- 
mont U.  Co.  (1890)  123  N.  Y.  281,  26  N.  E. 
373)  :  but  here  the  real  rattonala  of  tbe  deci- 
sion was  the  breach  of  the  nondelegable  duty 
of  inspecting  the  place  of  work. 

A  telegraph  operator  has  been  held  not  to  be 
a  vlce-prluclpal,  as  he  merely  bas  to  exercise 
some  discretion  within  a  department.  Monag- 
ban  V.  New  York  C.  ft  H.  R.  B.  Co.  (1887}  45 
Hun,  113. 

In  this  state  the  superior-servant  doctrine 
has  never  obtained  tbe  slightest  footing.  Em- 
ployers have  been  held  not  liable  for  the  neg- 
ligence of  the  following  employees  below  the 
rank  of  general  managers: 

A  wreckmaster.    Beilfus  v.  New  York,  tt. 
ft  W.  B.  Co.  a888)  29  Hun,  BB6.  . 
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A  7irdiiuster.  IfcCcwker  t.  Lons  lalaod  R. 
Co.  (18«1)  84  N.  Y.  77. 

A  conductor.  Sberman  v.  Rochester  &  S.  B. 
Co.  (1853)  15  Barb.  574  (183S)  17  N.  T.  153; 
Wooden  v.  Weitern  N.  Y.  &  P.  R.  Co.  (18B5) 
147  N.  T.  508,  42  N.  B.  198,  Reversing  (1891) 
43  N.  Y.  8.  R.  218,  16  N.  Y.  8app.  841  (1892) 
46  N.  Y.  8.  B.  77,  18  N.  Y.  Supp.  768. 

A  locomotlTe  engineer.  WattB  t.  Beard 
(1897)  18  App.  DiT.  243,  45  N.  Y.  8app.  873 
(foreman  Injured). 

A  section  foreman.  Barrlnger  t.  Delaware  ft 
H.  Canal  Co.  (1S79}  19  Hun,  216. 

A  foreman  of  car  repairers.  Keenao  t.  New 
York,  L.  E.  A  W.  B.  Co.  (1895)  145  N.  Y.  190, 
39  N.  E.  711. 

A  foreman  aaperlntendlng  the  construction 
of  a  balldlng.  Klffla  r.  Wendt  (1889)  88  App. 
DlT.  22d.  B7  N.  T.  Snpp.  108. 

A  foreman  of  a  gang  of  cnrpeDtera.  Malone 
r.  Hathaway  (1876)  64  N.  Y.  5,  21  Am.  Rep. 
B78:  JenfclDi  v.  Mahopac  Iron  Ore  Co.  (1890) 
83  N.  Y.  8.  R.  866.  10  N.  Y.  Sapp.  484. 

A  diTlBloii  mpolntflnilent  of  railway  bridge*. 
Neubaoer  t.  New  York.  L.  B.  ft  W.  R  (7a 
(1885)  101  N.  Y.  607,  4  N.  B.  125. 

A  foreman  snperrlslng  the  construction  of  a 
bridge  arch.  Hofnagle  t.  New  York  C.  ft  H. 
R.  R.  Co.  (1874)  65  N.  Y.  608. 

A  gang  foreman  on  a  bridge.  I^udlow  r. 
Oroton  Bridge  ft  Mfg.  Co.  (1896)  11  App.  DIv. 
452.  42  N.  Y.  8upp.  343. 

A  foreman  anperlntendlng  the  placing  of  a 
bridge  pier.  Ulridi  t.  New  York  C.  ft  H.  K. 
a  Co.  (1898)  26  App.  DlT.  465,  Bl  N.  T.  Snpp. 
6. 

A  foreman  superintending  the  erection  of  a 
scaffold.  Moore  t.  McNeil  (1898)  S5  App.  Dir. 
323,  54  N.  Y.  Supp.  656. 

A  foreman  In  charge  of  a  derrick.  Beott  t. 
Sweener  (1884)  84  Han,  292. 

A  foreman  of  bricklayers.    White  t.  Eldilta 

(1897)  19  App.  Div.  266,  46  N.  T.  Supp.  184. 

A  superintendent  of  repairs  to  a  ahlp.  Hns- 
■ey  T.  Coger  (1889)  113  N.  T.  614,  SUB. 
A.  659.  2U  N.  B.  666. 

A  foreman  supcrrialng  the  erection  of  an 
elerator.  W ballon  v.  Spragne  Electric  Blentor 
Co.  (1896)  1  App.  DiT.  264,  S7  N.  Y.  Bnpp. 
174. 

The  foreman  of  the  work  of  drawing  one  of 
tbe  ahafto  for  ■  tunnel.  Riley  v.  O'Brien 
(1888)  B8  Hnn,  147,  6  N.  Y.  8upp.  129. 

A  foreman  superintending  the  digging  of  a 
tmcb.  Collins  t.  Crimmlna  (1895)  11  Misc. 
24,  81  N.  T.  Sdpp.  880;  Scbott  t.  Onondaga 
Connty  SaT.  Bank  (1900)  49  App.  DIt.  603.  6S 
N.  Y.  Snpp.  681. 

A  fureoian  of  a  gang  engaged  In  exeayatlng 
work.  Daley  t.  Brown  (1899)  4S  App.  DlT. 
428,  60  N.  Y.  Supp.  840. 

A  foreman  anpervlsing  the  loading  of  an  ele- 
rator. Denenfeld  r.  Daumann  (1898)  40  App. 
DIt.  502,  58  N.  V.  Supp.  110. 

A  foreman  under  a  master  steTedore.  Ken- 
ny T.  Conard  8.  S.  Co.  (1885)  20  Jones  ft  8. 
434  (1885)  23  Jones  ft  8.  658;  Tally  r.  New 
York  ft  T.  8.  S.  Co.  (1880)  10  App.  Dir.  463. 
42  N.  Y.  Supp.  29. 

O'Connor  v.  Hall  (1900)  52  App.  Dir.  428, 
65  N.  Y.  Supp.  136. 

The  foreman  of  a  quarry.  Cullen  t.  Norton 
(1891)  126  N.  Y.  1,  26  N.  B.  905. 

A  foreman  of  blasting  operations  In  a  pub- 
lic work.  Perry  r.  Rogers  (ISHS)  157  N.  Y. 
251.  51  N.  B.  1021,  Reversing  (IBOS)  91  Hun, 
243,  36  N.  Y.  Supp.  208;  Mancuso  v.  Cataract 
Constr.  Co.  (1895)  87  Hun.  510,  34  N.  Y.  Supp. 
273;  Vltto  r.  Keogan  (1807)  15  App.  Dir. 
329,  44  N.  T.  Snpp.  1;  Cnpasso  v.  Wuoifolk 
(1900)  163  M.  Y.  472,  37  N.  B.  7G0,  Reversing 

(1898)  26  App.  Dir.  284,  48  N.  Y.  Supp.  409. 
51  L.  R.  A. 


The  captain  of  a  ship.  X<ongblin  T.  State 
(1887)  105  N.  Y.  158,  11  N.  B.  371;  Searff  r. 
Metcnif  (1887)  107  N.  T.  211,  13  N.  K.  796: 
Gabrlelson  v.  Waydell  (1892)  135  N.  Y.  1,  17 
L.  R.  A.  228,  31  N.  E.  069;  Qeoghesnu  t.  At- 
las S.  S.  Co.  (1895)  146  N.  Y.  869,  40  N.  E. 
507. 

The  mate  c!  a  ship.  Geogbegan  r.  Atlas  S. 
S.  Co.  (1895)  146  N.  Y.  889,  40  N.  B.  507; 
Searff  V.  Mctcalf  (1887)  107  N.  Y.  211,  13  N. 
E.  796:  Olson  t.  Clyde  (1884)  32  Hun,  42.".. 

It  sbonid  be  noted  that  In  all  tbe  more 
rc-ccnt  of  tbe  above  cases  tbe  esseutini  ground 
of  tbe  decision  Is  rather  the  character  of  the 
negligent  act  than  tbe  official  position  of  the 
delinquent,  wblcb,  since  tbe  ruling  In  Crispin 
V.  Babbitt  (1880)  81  N.  Y.  51C,  37  Am.  Itep. 
S21.  (see  VI.  f.  h,  tupra).  It  treated  as  be- 
ing of  aecondary  Importance. 

Some  cases  distinctly  recognize  the  represen- 
tntire  capacity  of  general  managers  or  super- 
intendents. Malone  r.  Hathaway  (1876)  84  N. 
T.  6,  21  Am.  Rep.  578;  Corcoran  v.  Holbrook 
(1875)  59  N.  T.  517,  17  Am.  Bep.  868 :  Eagan 
r.  Tacker  (1879)  IS  Hnn,  847;  Fort  r.  Whipple 
(1877)  11  Hnn,  686.  Possibly  in  these  two 
last  cases  the  essential  ground  of  tbe  decision 
may  really  bare  been  the  breach  of  a  nondele- 
gable duty;  but  as  tbey  antedate  Crispin  r. 
Babbitt  (1880)  81  N.  Y.  616,  87  Am.  Rep.  521, 
they  are  more  probably  intended  as  applica- 
tions laid  down  In  the  above  rulings  of  the 
court  of  appeals.  In  any  event,  however  the 
rights  of  a  servant  under  all  theae  rulings  as 
to  general  manners  are  considerably  circum- 
scribed by  the  case  Joat  cited.  See  VI.  f,  b. 
SHpro. 

The  decision  In  Pantzar  Tilly  Foster  Iron 
Mln.  Co.  (1885)  99  N.  Y.  368,  2  N.  B.  24,  hold- 
ing the  defendant  liable  for  tbe  negligence  of 
its  general  superintendent,  la  based  upon  the 
theory  that  the  nondelegable  duty  of  inspee- 
tion  waa  Tiolated. 
Horth  enroll nn. 

In  tbe  earliest  case  In  which  the  proper  In- 
ference to  be  drawn  from  the  exercise  of  the 
control  by  the  delinquent  waa  considered  (Dob- 
bin T.  Richmond  ft  D.  R.  Co.  (18T9)  81  N.  C. 
446,  81  Am.  Bep.  512).  a  railway  company  was 
held  liable  for  the  negligence  of  an  employee 
who  was  superintendent,  engineer,  conductor, 
and  fireman,  of  a  gravel  train.  The  court,  as  Is 
erldent  from  Its  opinion,  had  no  Intention  of  go- 
ing any  further  In  ascribing  a  representatlre 
capacity  to  superior  servants  than  tbe  point 
fixed  afterwards  by  tbe  Ross  Case,  at  after- 
wards explained  by  tb*  Baugh  Case  (VII.  d, 
supm).  The  servant.  It  was  declared,  "does 
not  undertake  to  Incur  tbe  risks  that  may  result 
from  the  negligence  of  the  master,  or  such  per- 
■on  to  whom  be  may  choose  to  delegate  his  an- 
thorlty  In  that  branch  or  department  of  busi- 
ness In  which  he  la  engaged.  To  impute  the 
negligence  of  such  an  agrat  to  tbe  maater,  he 
must  be  more  than  a  mere  foreman  to  orersee 
a  batch  of  hands,  direct  their  work  under  the 
supervision  of  the  master,  see  that  they  per- 
form their  duty,  and.  In  case  of  dereliction,  re- 
port them.  He  must  bare  entire  management 
of  the  business,  such  as  the  right  to  employ 
bands  and  discharge  them,  and  direct  tbeir 
labor,  and  purchase  materials,  etc.  He  must 
be  an  agent  clothed  In  this  respect  with  the 
aathorlty  of  tbe  master,  to  whom  the  laborers 
are  put  In  anbordlttatlon,  and  to  whom  they  owe 
the  duty  of  obedience.  Such  an  agent  la  what 
Is  known  as  a  'middleman,'  who,  as  well  as  the 
laborer.  Is  the  servant  of  the  master,  and  al- 
though be  may  work  with  the  laborer  In  fur- 
thering the  common  buslneu  of  the  master,  he 
Is  yet  not  a  'fellow  servant*  In  the  sense  of 
that  term  as  used  by  the  courts 
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resents  the  muter  In  bl*  anthorltr  to  direct, 
control,  and  manaare  the  business." 

Id  a  case  decided  two  years  later,  it  was  re- 
marked, arfftusndo,  tbat  aa  empltqrer  was  liable 
for  the  defttults  of  a  superior  wliose  commands 
and  directions  the  Injured  servant  was  boand 
to  obey.  Cowlea  v.  Richmond  ft  D.  E.  Co. 
(1881)  84  N.  C.  309.  37  Am.  B«p.  620.  But  the 
real  point  on  which  this  case  turned  was  negli- 
gence in  respect  to  defective  appliances,  and 
therefore  the  precise  question  whether  the  de- 
linquent, an  engineer  In  charge  of  a  train,  was 
a  vice-prlnclpal  or  not,  was  not  settled. 

If  this  question  had  been  presented.  It  would 
almost  certainly  have  been  determined  against 
the  plaintiff,  for  some  years  afterwards  the 
doctrine  of  the  Dobbin  Caw  (ISTft)  81  N.  a 
44U,  81  Am.  Rep.  612,  was  reiterated,  and  it 
was  declared  tliat,  to  be  regarded  as  a  vice- 
principal,  a  superior  servant  must  be  something 
mure  than  a  mere  foremao.  Klrlt  v.  Atlanta 
ft  C.  Air  Lhie  B.  Co.  (1886)  94  N.  C.  e2S,  6B 
Am.  Uep.  62X  (acting  yarduaster  denied  to  be 
a  Tlce-prlncipal )  ;  Mason  v.  RIcbmood  ft  D.  R. 
Co.  (1882)  111  N.  C.  482,  18  U  B.  A.  845,  16 
8.  E.  60S  (conductor  held  to  be  a  vlce-ptlncl- 
pal).  In  the  former  case  the  court  even  pro- 
fesses to  rely  on  tlu  English  ease  of  Feltham  t. 
England  (1866)  L.  B.  2  Q.  B.  33,  36  L.  J.  Q.  B. 
N.  8.  14,  IB  Week.  Rep.  151,  7  Best  ft  8.  676; 
bat  this  ruling,  as  we  have  seen  (IV.  supra), 
goes  much  further  than  any  North  Carolina 
decision  In  denying  the  servant  Indemnity  for 
the  acts  of  a  superior.  Moreover,  it  Is  difflcalt 
to  see  any  rational  groond  on  which  a  yard  mas- 
ter can  be  held  not  to  be  a  vice-prlnclpal  if 
that  character  Is  ascribed  to  a  section  foreman, 
as  was  done  In  the  very  next  year. 

The  co'irt  considered  such  an  employee  to  be 
something  more  than  a  mere  foreman  within 
the  meaning  of  the  role  laid  down  In  the  Dob- 
bin Case  (1879)  81  N.  C.  446,  31  Am.  Rep.  512, 
Inasmuch  as  he  was  "charged  with  authority  to 
employ,  control,  and  command  the  plaintiff,  as 
to  the  labor  he  sbonld  do  In  the  railroad,  and 
to  discharge  bim  from  such  service."  Fatten 
V.  Western  N.  C.  R.  Co.  (1887)  96  N.  C.  455,  1 
8.  E.  Sd3. 

Other  later  cases  assuming  or  holding  a  sec- 
tion foreman  to  be  a  vice- principal  are,  Logan 
V.  North  Carolina  B.  Co.  (1695)  116  N.  C.  940, 
21  S.  E.  059 ;  Styles  v.  Richmond  ft  D.  R.  Co. 
(1806)  118  N.  C.  1084,  24  S.  E.  740:  Johnson 
V.  Southern  R.  Co.  (1898)  122  N.  C.  965,  29  S. 
K.  784. 

The  principle  of  the  Dobbin  Case  Is  also  held 
to  render  a  raUw^y  company  liable  for  the  neg- 
ligence of  a  conductor.    Mason  v.  Richmond  ft 

D.  U.  Co.  (1802)  111  N.  C.  482,  18  L.  R.  A. 
fAH.  16  S.  B.  698  (1804)  114  N.  C.  718,  19  S. 

E.  362 ;  Shadd  v.  Georgia,  C.  ft  N.  B.  Co.  (1896) 
116  N.  C.  968,  21  S.  B.  554 ;  Purceil  v.  Southern 
S.  Co.  (1896J  lid  N.  C.  728.  26  8.  B.  161. 

Whetiier  a  foreman  of  carpenters  was  a  vlce- 
prtncipal  was  held  not  to  be  established  by  the 
evidence  set  out  on  the  record.  In  Turner  v. 
Ooidsboro  Lumber  Co.  (1896)  118  N.  C.  887, 
26  8.  E.  23. 

The  inferencs  from  the  above  cases  would 
seem  to  be  thst  this  court,  although  it  disclaims 
the  theory  that  the  mere  exercise  of  control 
constitutes  a  vice-prlnclpal,  can  scarcely  be 
placed  In  any  other  class  than  that  of  the  ad- 
herents of  tbe  superior-servant  doctrine.  Nei- 
ther by  the  Federal  courts,  nor  by  any  of  the 
state  courts  which  have  elaborated  the  doctrine 
of  departmental  control,  la  a  section  foreman 
held  to  be  a  vice-prlnclpal. 

A  superior  servant  Is  a  vice-principal  only 
as  to  servants  under  his  control  (L  supra). 
Wright  V.  Northampton  ft  H.  B.  Co.  (1808)  1S2 
N.  C.  862,  20  8.  B.  100. 
61  L.  R.  A. 


The  doctrine  of  dual  capacity  to  rsJeetsd. 

rurcell  V.  Southern  B.  Co.  (18M)  110  N.  C 
T28.  26  8.  l^:.  161. 
North  Dakota. 

Section  1130  of  tbe  ClvU  Code  of  Dakota  re- 
producing the  provisions  of  the  California  Code, 
has  been  expressly  held  to  be  merely  declaratory 
of  the  common  law.  Elliot  v.  Chicago,  M.  ft  St. 
P.  R.  Co.  (1889)  6  Dak.  528,  8  L.  B.  A.  863.  41 
N.  W.  758. 

Under  this  Code,  as  adopted  In  North  Dakota, 
It  has  t>een  held  that  a  foreman  of  a  plie-driv- 
Ing  gang  Is  not  a  vlce-prlnclpal.  Ell  v.  North- 
ern P.  R.  Co.  (1881)  1  N.  8S6,  U  I*.  B.  A. 
07,  48  N.  W.  322. 
Ohio. 

This  is  one  of  tbe  states  In  which  the  m- 

perlor-servant  doctrine  prevailed  b^ote  tbs  en- 
actment  of  tbe  statute  of  1880. 

Employers  were  held  liable  for  tbe  negli- 
gence of  a  general  manager.  Cleveland  C. 
ft  C.  B.  Co.  V.  Keary  (1854)  8  Ohio  St.  201. 

A  conductor.  Cleveland,  C.  ft  C  R.  Oo.  T. 
Keary  <1S54)  S  Ohio  St.  201,  and  other  eases 
cited  under  III.  f,  3,  >upra. 

A  foreman  of  car-r^ialrers.  Lake  8hor«  ft 
M.  8.  EL  Co.  T.  Lavolley  (1880)  86  Ohio  8t.  221. 

Tbe  foreman  of  a  qoarry.  Berea  Stone  Co. 
V.  Kraft  (1877)  81  Ohio  St.  387.  27  Am.  Bep. 
510. 

A  locomotive  engineer  <as  regards  a  laborw 
under  bis  directions).  Baltimore  ft  0.  B.  Co. 
V.  Sutherland  (1894)  1  Toledo  Leg.  News,  S88. 

A  superior  servant  was  In  one  case  regarded 
as  a  vice-principal,  even  as  to  servants  not  un- 
der his  control.  Pittsburg.  Ft.  W.  ft  C.  B.  Co. 
T.  Devimey  (1867)  17  Ohio  St.  107. 

The  doctrine  of  a  vlce-principalshlp  as  in- 
ferred from  the  exercise  of  control  is  not 
tended  so  Car  as  to  Import  a  representative 
character  to  servants  who  merely  give  signals 
in  the  course  of  tbe  work.    See  II.  supra. 

Tbe  doctrine  of  dual  capacity  was  rejected 
In  Berea  Stone  Co.  v.  Kraft  (187T)  81  Ohio  St. 
387,  27  Am.  B^.  BlOw 
Ovesoa. 

An  employer  is  liable  tor  the  negligence  of  a 
general  manager  (Anderson  v.  Bennett  (1888) 
16  Or.  616.  18  Fac.  766)  :  bat  not  tor  that  of 
superior  ssrvants  of  lowsr  grade,  as  a  section 
foreman.  Brnnell  v.  Soutbam  P.  Co.  (1800)  84 
Or;  256,  56  Pac.  129. 
Pennsylvania. 

In  this  state  a  master  is  llid}le  for  the  negli- 
gence ot  a  general  manager.  Frasier  v.  Penn- 
sylvania R.  Co.  (1860)  38  Fa.  104,  80  Am.  Dec. 
467 ;  Hoover  v.  Carbon  County  Electric  R.  Co. 
(1890)  181  Pa.  146,  43  Atl.  74;  Duffy  v.  Oli- 
ver Bros.  (1890)  131  Pa.  203.  18  Atl.  872; 
Ardesco  Oil  Co.  v.  Gllson  (1869)  63  Fa.  150; 
Muilan  V.  Philadelphia  ft  S.  Mall  B.  8.  Co. 
(1876)  78  Fa.  25,  21  Am.  Bep.  2;  Prevost  v. 
Citizens'  Ice  ft  Refrigerating  Co.  (1888)  185  Pa. 
017.  40  Atl.  88 ;  New  York.  U  B.  ft  W.  R.  Co.  v. 
Bell  (1S86)  112  Pa.  400,  4  Atl.  60;  Lewis  v. 
Selfert  (1887)  116  Pa.  628,  11  Atl.  514. 

Under  tbe  doctrine  ot  departmental  control 
employers  have  been  held  answersble  for  the 
defaalts  of  an  employee  superintending  tbe  eon* 
e<tructlon  ot  a  railway  tunnel.  Tissue  v.  Balti- 
more ft  O.  R.  Co.  (1888)  118  Pa.  01,  68  Am. 
Kep.  310,  8  AU.  667. 

The  master  mecbanle  oC  a  rallwor  eompaaj. 
New  York,  L.  E.  ft  W.  R,  Co.  v.  Bdl  (1886)  113 
Pa.  400.  4  Atl.  60. 

The  superintendent  of  labor  under  a  large 
steel  company.  Durst  v.  Carnegie  Sted  Oo. 
(1886)  ITS  Pa.  162.  83  Atl.  1102. 

That  a  departmental  manager  Is  a  vlee-prlB- 
clpal  was  also  recognized  In  Ardesco  Oil  Co.  v. 
Qlison  (1860)  63  Pa.  150;  Prevost  CItliens' 
loa  ft  Befrigeratlng  Co.  (1898)  186  Pa.  617,  40 
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Atl.  88 :  Lewli  ▼.  Selfert  (1887)  116  Fa.  028 
11  Atl.  514. 

Wtaether  a  heed  stevedore  of  a  steamship 
company  Is  a  Tlce-prlDcipal  vas  held,  nnder  th« 
cimimsta&ces  stated  In  V.  d,  8,  aiipro,  to  be  a 
question  for  the  Jnrjr.  UuUan  Philadelphia 
k  fi.  HaU  8.  8.  Co.  (187S)  T8  26,  81  Am. 
Bep.  2. 

There  Is  no  liability  for  the  negllKenoe  of  any 
employer  of  lower  grade  than  departmental 
mausgers : 

As  a  section  foreman.  Spencafce  t.  Phlladel- 
phia  *  B.  B.  Co.  (1892)  148  Pa.  184,  28  AU. 
lUOO. 

An  assistant  foreman  of  a  contractor  for 
structural  iron  work.  McOInley  r.  Lererlng 
<18B3)  1&2  Pa.  366,  2S  Atl.  824. 

A  foreman  of  a  gang  engaged  In  removing 
stone  from  the  side  of  a  railway.  Kinney  t. 
Corbla  (1890)  132  Pa.  341,  19  Atl.  141. 

A  gang  foreman  In  a  factory.  National  Tube 
Works  Co.      BedeJl  (1880)  96  Pa.  175. 

A  foreman  of  a  lathe.  Faber  v.  Carlisle  JAtg. 
Co.  (1889)  126  Pa.  887,  17  Atl.  621. 

A  foreman  of  masons.  Weger  t.  Pennsyi- 
vanla  B.  Co,  (1867)  96  Pa.  460. 

A  foreman  of  a  gang  engaged  in  excavatliv 
work.  Durst  t.  Carnegie  Sted  Co.  (1806)  178 
Fa.  162,  na  AU.  1102. 

A  slate-picker  boss  In  a  mine.  McCool  r. 
Lucas  Coal  Co.  (1892)  160  Pa.  668,  24  AU.  860. 

An  snglneer  In  charge  of  the  engine-room  and 
fteeiing  department  of  an  ice  company.  Pro- 
Tost  r.  CItlxens'  Ice  *  Refrigerating  Co.  (1808) 
183  Pa.  617,  40  Atl.  88. 

A  foreman  of  miuei  appointed  under  the  stat- 
Qtes.    See  cases  cited  In  II.  t,  14,  aupra. 
Bhode  Island. 

Much  of  the  language  used  In  Mann  t.  Orien- 
tal Prlut  Works  (ISTfi)  11  R.  I.  162,  Indicates 
a  leauiog  towards  the  adoption  of  the  superior- 
serrant  doctrine;  but  there  the  superior  serr- 
ant,  an  engineer,  was  really  held  to  be,  as  re- 
gards his  foreman,  a  representatlTs  of  the  mas- 
ter merely  for  the  reason  that  his  order  took 
the  subordinate  (a  fireman)  ontslde  the  scope 
of  his  original  employment. 

In  a  later  case  the  superior-serrant  doctrine, 
as  esponnded  in  the  Boss  Case  (TII.  d,  sapra), 
was  repudiated.  Hanna  t.  Granger  (1894)  18 
B.  I.  007,  28  Atl.  859  (delinquent  was  engineer; 
of  a  steam-roller).  There  the  court  declared 
that  the  decisive  test  of  liability  was  the  char- 
acter of  the  negligent  act. 

And  primarily,  on  this  special  ground,  it  has 
■nbsequMitly  been  held  that  there  can  be  no  re- 
covery for  the  defaults  of  the  foreman  of  a 
gang  engaged  In  excavating.  Larlch  Holes 
(1804)  IS  B.  I.  61S,  28  Atl.  661. 

A  foreman  of  a  foundry.  Dl  Uarcbo  t. 
Builders'  Iron  Foundry  (180S)  18  B.  I.  614,  27 
Atl  828,  28  Atl.  661. 

A  foreman  of  construction.  Frawley  v. 
UAIdon  (1897)  20  B.  I.  258,  38  Atl.  370. 

The  foreman  of  a  gang  engaged  In  removing 
telegraph    poles.      Morgrldge    T.  Providence 
Teleph.  Co.  (1808)  20  B.  L  386.  SO  Atl.  328. 
••wtli  CsroUn*. 

The  doctrine  of  representative  capacity,  as 
dedoclble  from  the  dlecharge  of  a  nondelegable 
duty,  was  recognised  In  Ounter  v.  GranltevUle 
Mfg.  Co.  (1882)  18  a  C.  262,  44  Am.  Bep. 
6T8;  Lasara  t.  Oranltevllle  Mfg.  Co.  (1882)  18 
8.  C.  276.  But  It  was  not  until  1884  that  this 
coort  tad  any  occasion  to  express  Its  oplnlm 
as  to  the  relation  of  Miperlor  servants  to  th^ 
subordinates. 

In  Couch  V.  (Hiarlotte,  C.  *  A.  R.  Co.  (1884) 
33  S.  E.  667,  It  Inclined  to  the  view  that  in  the ; 
control  and  direction  of  his  gang,  a  section  fore- 1 
■an  was  in  the  performance  of  duties  of  the  j 
etaum,  and  to  that  axtant  their  representa- 


tin;  but  recovery  was  refused  on  the  ground 
that  an  order  to  get  down  and  push  behind  a 
car  did  not  require  him  to  do  anything  onUlde 
the  scope  of  his  «nployment,  and  that  the  case 
was  therefore  controlled  by  the  principle  that 
ordinary  risks  are  assumed. 

In  Boatwrlght  v.  Northeastern  B.  Co.  (1886) 
25  8.  C.  128,  the  Boss  Case  (TII.  d,  supro), 
was  followed  and  the  refusal  of  the  trial  Judge 
to  charge  that  a  conductor  was  a  fellow  servant 
of  a  brakeman  was  approved.  The  negligence 
here  was  In  falling  to  procure  suitable  coupling 
appliances  from  a  stock  supplied  by  the  com- 
pany, so  the  question  of  nondelegable  duties 
was  not  Involved. 

In  Coleman  v.  Wilmington  C.  A  A.  B.  Co. 
(1886)  25  S.  C.  446,  60  Am.  Rep.  516,  a  conduc- 
tor of  a  material  train  was  held  to  be  a  vice- 
principal  as  respects  a  laborer,  the  court  con- 
sidering that  the  delinquency  alleged,  that  of 
falling  to  readjust  a  switch,  constituted  • 
breach  of  the  dnty  to  provide  a  safe  and  snlt- 
able  track. 

In  Wilson  V.  Charleston  *  S.  R.  Co-  (1807) 
61  S.  C.  79,  28  B.  IC.  91,  it  Is  appareutly  as- 
sumed by  the  court  tliat  a  yard  master,  while 
performing  his  ordinary  duties  of  making  up 
and  controlling  the  movauents  of  trains.  Is  a 
fellow  servant  of  a  car  cleaner,  but  It  Is  not 
clear  from  the  statement  of  facts  whether  the 
Injured  person  was  a  sobordtnate  of  the  yard 
master  or  not. 

On  the  ground  that  no  breach  of  nondelegable 
duties  was  shown,  It  was  held  that  there  could 
be  no  recovery  for  the  negligence  of  a  conductor 
of  one  train  In  falling  toglvenotlcetothemenon 
another  train  which  was  following  bis  that 
there  were  'ioose"  cars  on  the  track.  Jenkins 
V.  Richmond  A  D.  R.  Co.  (1803)  39  B.  C.  607, 
18  a.  E.  182.    See  I.  supro. 

For  similar  reasons,  though  with  even  more 
hesitancy.  South  Carolina  has  been  treated  at 
an  adherent  of  the  doctrine  of  departmental 
control,  rather  than  of  the  doctrine  of  superior 
and  subordinate. 

Vrom  the  above  summsry  of  the  effect  of  the 
decisions,  It  is  extremely  dlfflcult  to  say  what  Is 
precis^y  the  position  of  this  court  In  regard 
to  the  representative  capacity  of  delinquent  em- 
ployees. But  the  oMtor  dte(«m  as  to  the  status 
of  section  foremen  In  the  Couch  Case  (1884) 
22  a.  C.  557  taken  In  connection  with  the  fact 
that  the  Ross  Case  is  relied  on  in  the  two  rul- 
ings with  respect  to  conductors,  may  be  re- 
garded as  IttdlcaUng  an  adoption  of  the  doctrine 
(if  departmental  control  (V.  supra).  So  tar  as 
railway  companies  are  concerned,  the  question 
has  ceMCd  to  be  of  any  practical  importance,  as 
they  are  prevented  by  Const.  1895.  art.  9,  i  15, 
from  availing  themselves  pf  the  defense  of  co- 
servlce. 

South  Dakota. 

The  relation  of  supervising  employees  to  sub- 
ordinates has  not  been  discussed  in  any  reported 
case.  Bat  the  doctrine  of  nondelegable  duties 
was  recognised  In  Gates  v.  Chicago,  M.  A  S(. 
P.  B.  Co.  (1892)  2  8.  Dak.  422,  60  N.  W.  907. 
Tennessee. 

This  is  one  of  the  states  where  the  superior- 
servant  doctrine  prevails. 

A  master  Is  held  to  be  liable  for  the  negligence 
of  a  general  manager.  Washburn  v.  Nashville 
A  C.  R.  Co.  (1859)  3  Head,  638,  75  Am.  Dec. 
784 ;  Haynes  v.  East  Tennessee  A  O.  R.  Co. 
(1866)  8  Coldw.  222. 

A  telegraph  operator,  as  being  a  helper  to 
the  superintendent.  Bast  Tennessee,  T.  A  G. 
K.  Co.  V.  De  Armond  (1887)  86  Tsnn,  78,  B  8. 
W.  600  (conductor  Injured). 

A  conductor  of  a  train.  Illinois  C.  R.  Co.  v 
Rpence  ( 1803}  93  Tenn.  178.  23  S.  W.  211. 

An  englnstr  to  charge  of  a  traint—  East  Ten- 
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Denee  ft  W.  N.  C.  B.  Co.  t.  Collin*  (1886)  85 
Tenn.  227,  1  S.  W.  883. 

An  engineer  In  charge  of  a  part  ot  ■  divided 
train  where  It  Is  hli  duty  under  the  mlea  to  sb- 
anme  control.  LouUrllle  ft  N.  R.  Co.  Mar- 
tin  (1889)  87  Tena.  398,  S  L.  R.  A.  282,  10  8. 
W.  772. 

A  foreman  of  a  fertilizer  eompanj'a  bualneas. 
National  FertUlser  Co.  t.  Travlt  (18SB)  102 
Tena.  IQ.  49  &  W.  832. 

A  section  foreman.  Chattanooga  Electric  R. 
Co.  T.  Lawson  (1898)  101  Tenn.  406,  47  S. 
W.  489;  Uann  v.  NashTllle,  C.  ft  St.  L.  B.  Co. 
(1808)  101  Tenn.  880,  47  S.  W.  498 ;  lUlnola  C. 
R.  Co.  T.  Bolton  (1897)  99  Tenn.  278,  41  S.  W. 
442;  Louisville  ft  N.  R.  Co.  v.  Bowler  (1872)  9 
Helgk.  866. 

But  In  Knox  v.  Sootbem  B.  Co.  (1898)  101 
Tenn.  375,  47  8.  W.  491.  the  court  refused  to 
bold  that  a  "boss  wiper,"  wbo  had  certain  duties 
of  a  higher  grade  than  those  of  an  ordinary 
wiper,  such  as  opening  the  doors,  giving  the 
signal  for  the  moving  of  the  engine,  and  order- 
ing the  hands  to  go  and  adjust  the  turntable, 
"stood  in  the  place  and  stead  of  the  master" 
In  Ibe  dlacborge  of  bis  duties. 

A  superior  servant  Is  a  vlce-princlpel  only  as 
to  servants  under  bis  control  (I.  supra).  East 
Tennessee,  V.  ft  0.  B.  Co.  v.  Bush  (1886)  16 
Lea,  145 :  Nashville,  C.  ft  St.  L.  B.  Co.  v.  Wbe- 
less  (1882J  10  Lea,  741.  48  Am.  Rep.  817; 
Coal  Creek  Mln.  Co.  v.  DavU  (1891)  90  Tom. 
7U.  18  a  W.  88T. 

I<n  other  re^nt  eases  the  master*i  responsi- 
bility has  been  considerably  contracted  by  the 
adoption  of  the  theory  of  dual  capacity,  which 
has  been  applied  In  several  cases.  Nashville. 
C.  ft  St.  L.  B.  Co.  V.  Handman  (1884)  IS  Lea, 
423:  Allen  v.  Goodwin  (1893)  92  Tenn.  S85, 
21  S.  W.  760;  Gaon  v.  Nashville,  C.  ft  St.  L. 

B.  Co.  (1808)  101  Tenn.  380.  47  8.  W.  498; 
National  Fertiliser  Co.  T.  TravU  (1899)  102 
Tenn.  le,  49  8.  W.  882. 

Texas. 

An  employer  Is  liable  for  the  aesllcenea  df  ■ 
general  manager.  Galveston,  H.  ft  8.  A.  B,  Co. 
V.  Smith  (1890)  76  Tex.  611,  18  8.  W.  562; 
Sulphur  Lumber  Co.  v.  Kdlay  (1895;  Tex.  Civ. 
App.)  30  S.  W.  696. 

In  the  earlier  cases  all  employees  of  lower 
grades  than  general  managflrs  were  held  to  bt 
mere  servants : 

As  a  conductor.    Bobinson  v.  Houston  ft  T, 

C.  R.  Co.  (1877)  46  Tex.  640. 

And  a  captain.  Price  t.  Houston  Direct  Nav. 
Co.  (1877)  46  Tex.  587. 

But  afterwards  the  court  sdopted  tbe  doc- 
trine that  the  possession  of  a  power  of  control. 
If  accompanied  by  a  power  of  hiring  and  dis- 
charging the  Injured  person,  constitutes  a  vice- 
principal.    See  IIL  e,  supra. 

It  had  been  explained  that,  when  It  was  laid 
down  in  an  earlier  case  (Missouri  P.  B.  Co.  v. 
Williams  (18S9)  76  Tex.  4,  12  8.  W.  886),  that 
an  employee  who  has  charge  of  a  special  de< 
partment  of  the  employer's  business,  with  tbe 
power  to  hire  the  servants  la  bis  department.  Is 
not  a  fellow  servant  Of  those  under  bis  control. 
This  did  not  Imply  tbat  tbe  department  of  the 
business  mnst  necessarily  be  a  principal  one: 
and  that  the  rule  Is  applicable  to  any  special 
business  of  tbe  employer,  which  is  carried  on 
by  a  number  ot  employees  under  another,  who 
has  power  to  employ  and  discharge  them.  Fort 
Worth  ft  D.  C.  R.  Co.  v.  Peters  (1894)  87  Tex. 
222.  27  8.  W.  257. 

p:mpioyers  have  been  held  liable  for  tbe  negli- 
gence of  a  master  mechanic.  Douglas  v.  Texas 
Mexican  B.  Co.  (1885)  68  Tex.  664. 

The  foreman  of  a  railway  company's  paint- 
Rhop.    International  ft  G.  N.  B.  Co.  T.  Hlnsle 
(ItiOl)  82  Tex.  623,  18  &.  W.  681. 
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A  yard  foreman.  San  Antonio  ft  A.  P.  B. 
Co.  V.  Beynolds  (1600 ,  Tex.  Civ.  App.)  80  B. 
W.  846. 

A  section  foreman.  Missouri  P.  B.  Co.  v. 
Jnmes  (1S88:  Tex.)  10  8.  W.  332;  Sweeney  v. 
Gulf,  C.  ft  8.  F.  R.  Co.  (1892)  84  Tex.  433.  19 
S.  W.  655;  Gulf,  C.  ft  S.  F.  B.  Co.  Wella 
(1801;  Tex.)  16  B.  W.  1023. 

A  foreman  of  the  construction  of  a  telegraph 
line.  Postal  Teleg.  Cable  Co.  v.  Owte  (1900; 
Tex.  Civ.  App.)  57  S.  W.  912. 

A  foreman  of  a  sawmill.  Sulphur  Lumber  Co. 
V.  Kelley  (1885 :  Tex.  Civ.  App.)  30  8.  W.  696. 

A  conductor,  as  having  no  power  of  discharge, 
was  deemed  to  be  a  vlce-prlndpal.  In  Campbell 
V.  Cook  (1894)  86  Tex.  630,  26  &  W.  486. 

The  doctrine  of  dual  capacity  Is  rejected  In 
Texas.    See  VI.  g,  supra. 
Utah. 

This  court  has  adopted  the  snperlor-servant 
doctrine,  holding  musters  liable  for  the  negli- 
gence of  a  general  manager.  Beddon  v.  Union 
P.  R.  Co.  (18S7>  6  Utah,  344,  15  Pac.  262. 

A  conductor.  Opeusbaw  v.  Utah  ft  N.  B.  Co. 
(1S81))  6  Utah,  132. 

A  foreman  of  a  switching  crew.  Armstrong 
V.  Or<«on  Short  Line  ft  U.  N.  B.  Co.  (1898)  8 
Utah,  420,  82  Pac.  693. 

An  underground  foreman  of  a  mine.  Cun- 
ningham V.  Union  P.  H.  Co.  (1886)  4  Utah, 
206,  7  Pac.  795 :  Tribay  v.  Brooklyn  Lead  Mln. 
Co.  (1886)  4  Dtah,  468,  11  Pac.  012. 

A  foreman  of  r^lwaj  gravel  pit.  Andrenon 

Ogden  Union  B.  *  Depot  Co.  (1892)  8  Dub. 
128,  30  Pac.  303. 
Venaont. 

The  superior-servant  doctrine  wm  disap- 
proved In  Davis  v.  Central  Vermont  R.  Co. 

(1682)  05  Tt.  84,  45  Am.  Rep.  590,  arguendo; 
but  the  actual  point  settled  by  that  case  la  that 
certain  duties  of  the  master  are  nondelegable. 
It  overruled  a  former  decision  to  the  effect  that 
the  master  mechanic  was  not  a  representative  of 
tbe  defendant  company, — Hard  T.  Vermont  ft  C. 
B.  Co.  (1800)  82  Vt.  478. 
Virginia. 

The  earliest  case  In  which  the  relation  of  a 
superior  servant  to  a  subordinate  wss  directly 
presented  was  Moon  v.  Bldimond  ft  A.  B.  Co. 
(1884)  78  Va.  746,  49  Am.  Bep.  401,  whm  a 
brakenian  was  tajored  through  a  derailment 
censed  partly  by  the  way  In  which  the  train  was 
made  up,  and  partly  by  tbe  excessive  speed  at 
which  It  was  run.  The  court  held  that  a  con- 
ductor la  control  of  men  on  a  material  train, 
and  of  Its  makeup  generally,  Is  not  a  fellow 
servant  of  a  brakeman,  but  his  superior,  holding 
"a  position  wherein  he  exercises  discretionary 
authority,"  aud  charged  with  "duties  for  tbe 
proper  performsnce  of  which  the  law  holds  the 
company  Itself  responsible;  any  negligence  oa 
bis  part  In  this  behalf  Is  tbe  negligence  of  the 
company  Itself." 

This  case  was  said,  In  Norfolk  ft  W.  B.  Co. 
V.  Nuckols  (1S05)  91  Va.  193,  21  8.  E.  842,  to 
have  been  really  decided  on  the  ground  that  tbe 
o^llgence  of  tbe  ouster  was  one  of  two  concur- 
ring causes  of  the  accident  But  the  Instruc- 
tion  which  It  was  held  error  to  refuse  unques- 
tionably embodies  the  superior-servant  doctrine. 

In  1887,  following  the  Moon  Case  (1884) 
78  Va.  745,  49  Am.  Rep.  401,  a  section  foreman 
was  held  not  to  be  a  fellow  servant  of  a  sec- 
tion nan  In  regard  to  the  duty  of  signaling  the 
approach  of  a  train.  Torlan  v.  Richmond  ft  A. 
H.  Co.  (1S87)  84  Va.  192,  4  8.  B.  339. 

During  the  following  years  we  find  reported 
several  cases  holding  tallway  companies  llaUs 
for  the  negligence  of  conductors.  Johnson  T. 
Richmond  ft  A.  B.  Co.  (1888)  84  Va.  713,  0  8. 
E.  707  (conductor  ordered  Inexperienced  brake- 
man,  a  boy  tfxteen  years  of  agar.to  conpl*  cars, 
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and  teU«d  to  place  himulf  In  meh  a  poBltlon 
aa  to  be  abl*  to  give  Blgcalt  wblcb  would  bave 
brousbt  tbe  cart  seutly  togetber)  ;  Ajers 
BicbmoDd  *  D.  B.  Co.  (1888)  84  Ta.  67l>,  6 
8.  B.  n82  (brakeman  caogbt  between  the  Irnn- 
ber  projecting  from  one  car  and  aaotber  car 
aod  the  conductor,  without  wsltlns  to  see 
wblcb  he  waa  coupling  to  It  cried  oat  tor  help, 
whether  tbe  can  were  connected,  ordered  the 
engineer  to  go  ahead  qolckly.  the  result  being 
that  tbe  brakeman  fell  when'  released  through 
the  taking  up  of  the  alack,  and  was  run  oTer)  ; 
Richmond  *  D.  B.  Co.  De  Butta  <18&4}  90 
Va.  405,  IS  8.  E.  837  (asBumed.  hut  caae  tamed 
oa  enitrlbntoiT  negligence) ;  Richmond  &  D.  R. 
Co.  T.  Brown  (1893)  89  Va.  749,  17  8.  E.  132 
(order  to  unload  car  In  an  unneceesarlly  dan- 
gerona  manner  b;  croMlng  a  track  where  a  train 
might  be  expected  to  pasB)  ;  Richmond  ft  D.  R 
Co.  T.  Wllllama  (1889)  86  Ta.  166,  9  S.  E.  990 
(demurrer  to  evidence  properly  overruled  where 
a  brakeman  waa  Injured  by  the  negligence  of 
hia  conductor  Id  ordering  htm  to  ascend  a  de- 
feetlT*  ladder  while  the  train  waa  standing, 
and  In  starting  tbe  train  knowing  the  dangerouB 
position  in  which  the  brakeman  waa  placed. 

The  argument  of  the  court  in  Norfolk  &  W. 
R.  Co.  T.  DouDeliy  (1892)  88  Va.  853,  14  S.  E. 
602,  eTln(.-ed  a  strong  dlsposftlon  on  Its  part  to 
discard  Ihe  superior  servant  doctrine  altogether, 
and  to  adopt  the  rule  that  the  character  of  the 
delinquent  semnt's  act  Im  the  tme  test  by 
which  to  determine  whether  the  relation  of  eo- 
service  exists.  But  the  change  of  opinion  thus 
foreshadowed  did  not  Immediately  take  effect, 
for  In  189B  a  yard  master  was  assumed,  for 
the  purposes  of  a  decWon,  to  be  a  vlce-prlnelpal. 
Norfolk  ft  W.  R.  Co.  T.  Brown  (1896)  91  Va. 
eeS,  22  8.  E.  496. 

See  also  Norfolk  ft  W.  R.  Go.  v.  Llndamood 
(18B2:  Va.)  14  8.  B.  694.  where  It  Is  distinctly 
Implied  that  the  plaintiff  might  have  recovered 
If  his  decedent  had  been  subject  to  the  control 
of  the  dellnQttent  servant. 

In  1886  a  state  company  was  held  liable  for 
the  negligence  of  the  foreman  in  full  charge  of 
Ita  Quany.   Richmond  Granite  Co.  t.  Bailey 

(1896)  02  Ta.  664,  34  8.  B.  283  (breach  of  duty 
to  warn).  But  this  la  a  decision  which  ml^t 
possibly  have  been  arrived  at  without  reference 
to  the  snperlor-semnt  doctrine. 

Tb»  daSnlte  abandonment  of  Oiat  theory 
seems  to  he  Indicated  by  two  declslmis  In  1807, 
denying  the  right  to  recover  for  the  negligence 
of  a  gang  boss  In  locomotive  works.  Richmond 
Locomotive  ft  Hach.  Works  v.  Ford  (1897)  M 
Ta.  «37,  ST  8.  B.  609. 

And  of  «  gang  foreman  In  quarry.  Hoore 
Lime  Co.  v.  Richardson  (1897)  95  Va.  826,  28  I 
a  B.  834. 

So,  also.  In  1808,  when  a  mining  boas  was 
held  to  bo  a  Tiee-prfnelpal  In  reapact  to  the  per- 
formance of  nonasslgnsble  duties,  and  a  mere 
servant  as  regards  duties  affecting  the  near 
administration  of  the  work.  Russell  Creek  Coai 
Co.  T.  Wells  (1898)  06  Va.  416,  31  S.  B.  614. 

Finally  the  declsloni  aa  to  conductors  were 
overrated  by  Norfolk  ft  W.  B.  Co.  v.  Houchlns 

(1897)  95  Ta.  898,  tab  moik.  Norfolk  ft  W.  R. 
Co.  V.  Swalne.  46  L.  R.  A.  859,  28  8.  B.  678. 
Tho  ooort  of  appeals  considered  that  tbe  Boss 
Cmat  had  been  "completely  overturned"  by  later 
decisions.  So  far  aa  regards  the  declalons  ren- 
dered np  to  the  time  when  this  opinion  was  ex- 
precaed,  thl«  statsnent  is  clearly  erroneous,  as 
will  be  apiMirent  from  an  examination  of  Balti- 
more ft  O.  R.  Co.  T.  Bangh  (1898)  149  U.  8. 
368,  37  L.  ed.  772.  18  Sup.  Ct.  Rep.  814.  But 
the  statement  eattnlnly  indicates  what  Is  prob- 
ably the  actual  eOset  of  the  Conn^  Cut,  T.  d, 
2.  sttpro. 
M  A. 


j  WaaklBgrton. 

I  That  a  general  manager  was  a  vice-principal 
I  was  recognized  In  Bateman  v.  PenlnBular  R.  Co 
(1898)  20  Wash.  18S,  64  Pac.  006 ;  McDonough 
I  V.  Great  Northern  B.  Co.  (1896)  15  Wash.  244, 
I  46  Fac.  834. 

j     Following  the  prluclple  of  the  Ross  Case  (Til. 
d.  supra),  this  court  also  holds  employers  liable 
j  for  the  negligence  of  managers  of  departments, 
by  giving  that  expression  a  more  liberal  con- 
struction than  It  receives  in  some  JurlBdlctlons. 
I     Thus,  the  servant  is  allowed  to  recover  where 
the  delinquent  Is  an  assistant  superintendent 
In  charge  of  the  lambw  yard  of  a  saw-mill  com- 
pany.  ZIntek  T  8tlm8on  Hill  Co.   (1803)  6 
Wash.  178,  32  I'ac.  997,  33  Pac.  1055  (1894) 
9  Wash.  3»S,  37  Pac.  840. 
I     The  foreman  of  an  Important  piece  of  ralt- 
l  way  construction  work  carried  on  at  a  distance 
'  from  the  headquarters  of  the  general  road  mas- 
ter of  the  line.   UcDonough  v.  Great  Northern 
R.  Co.  (1S96>  15  Wash.  244.  46  Fae.  884  (aee 
V.  b,  ftwpro. 

And  either  a  captain  and  a  mate  of  a  ship. 
Keating  v.  Pacific  Steam  Whaling  Co.  (1899) 
21  Wash.  415,  58  Pac  224,  But  this  ruling, 
so  far  as  the  mate  Is  concerned.  Is  clearly  In- 
consistent with  any  reasonable  construction  of 
the  doctrine  of  departmental  control. 

Employers  are  not  liable  for  tbe  negligence  of 
a  foreman  below  the  grade  of  dqMUtmental  man- 
ager, aa — 

A  "Are  boss,"  whose  doty  It  Is  mereir  to  di- 
rect the  miners  to  lenrc  dangerous  places  uc 
which  gas  accumulates,  but  who  has  no  con- 
trol over  their  work.  Morgan  v.  C^bon  Hill 
Coal  Co.  (1803)  6  Wash.  S77,  84  Fac.  153.  TT3 
(no  ri^t  at  the  time  of  the  accident  to  con- 
trol the  action  of  the  other  miners,  even  If  a 
vice-principal  at  other  times). 

A  "pit  boss"  In  a  mine.  Hughes  v.  Oregon 
Improve.  Co.  (1808)  20  Wash.  394.  56  Pac.  110. 

A  "top  boss"  in  a  mine.  Hughes  v.  Oregon 
Improv.  Co.  mpra. 

The  doctrine  of  dual  capacity  (VI.  f,  aupra) 
la  recognised  in  this  state.    Sayward  v.  Carlson 
(1890)  1  Wash.  29,  23  Pac.  830. 
Wc-st  Virginia. 

Upon  the  anthorlty  of  the  Ross  Ckm  (TII. 
d,  ntpra)  a  condactor  was  In  several  decisions 
held  to  be  a  vice-principal.  Madden  v.  (Chesa- 
peake ft  O.  K.  (N>  (1886)  28  W.  Va.  610.  57  Am. 
Rep.  1105  (breach  of  roles  aa  to  running  orders 
caused  a  colllalon)  ;  Haney  v.  Pltt^nrgh,  C.  C. 
ft  8t.  L.  B.  Co.  (1888)  88  W.  Va.  570,  18  8.  B. 
748  (collision  caused  by  conductor's  neglect  of 
signal  to  reduce  speed ;  In  one  of  them,  even  aa 
to  a  brakeman  on  another  train)  :  Daniel  v. 
Chesapeake  ft  O.  R.  Co.  (1892)  86  W.  Va.  397, 
16  L.  B.  A.  888,  16  B.  B.  162  (track  not  kept 
dear  for  other  trains). 

But  this  construction  of  the  Ross  Case  is  In- 
consistent with  a  later  decision  of  the  8upreme 
Court  of  tbe  United  SUtes.    See  TII.  d.  tupra. 

In  another  decision  a  railway  company  was 
even  made  to  answer  for  the  negligence  of  a 
section  foreman.  Criswell  v.  Pittsburgh,  C.  ft 
St.  L.  R.  Co.  (1888)  SO  W.  Va.  798,  6  S.  E.  81. 
nut  the  Robs  Case  plainly  did  not  warrant  sach 
a  ruling,  though,  as  we  have  already  seen  (VII. 
d)  a  similar  misconception  as  to  Its  meaning 
prevailed,  even  In  some  of  the  Federal  courts, 
for  several  years. 

Nona  of  these  cases  are  any  longer  law  In  this 
state.  A  conductor  is  held  not  to  be  a  depart- 
mental vice-prlnclpal,  but  merely  an  employee 
wbo  performs  a  particular  piece  of  work  In  tbe 
operatkig  department.  Jackson  v.  Norfolk 
ft  W.  R.  Co.  (1897)  43  W.  Ta.  880,  46 
L.  K.  A.  3S7,  27  8.  B.  278,  31  S.  E. 
258  (negligent  order  to  engineer  while  brake- 
man  was  coupling),  where  the  rule- was  adopted 
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tliat  the  DAtare  ot  the  function  dlaebarged  at 
the  time  of  the  Injnry  la  the  true  test,  except 
where  the  eupervlstng  employee  Is  e  general  or 
departmental  manager. 

The  court  seema  to  have  assumed  that  the 
Bom  Case  was  overruled  by  Northern  P.  R.  Co. 
r.  Hambly  (1804)  154  D.  S.  349,  38  L.  ed.  1009, 
14  Sup.  Ct.  Rep.  983,  and  Baltimore  &  O.  B.  Co. 
r.  Baugh  (181)3)  149  D.  S.  368,  87  L.  ed.  772, 
18  Sup.  Ct.  Bep.  914.  This  theory  if  sncb  was 
the  baela  of  the  decision,  is  not  Justified  by  aay- 
thlng  said  In  the  cases  dted,  bat  It  represuits 
what  is  now  the  theory  of  the  Bapreme  Conrt  of 
the  United  States. 
Wlsconaia, 

General  maaagera  an  Tlee-pilnclpals.  Klocb- 
Insky  T.  Shores  Lumber  Co.  (1896)  98  Wis.  417, 
67  N.  W.  934  (neglfgent  act  here  was  held  to 
be  nonofficlal)  ;  Schultx  v.  Chicago,  M.  &  St.  P. 
B.  Co.  (1879)  48  Wis.  S75,  4  N.  W.  300. 

The-  doctrine  of  departmental  control  does 
Dot  seem  to  hare  been  explicitly  adopted  In  this 
state;  but  a  captain  of  a  ship,  who  Is,  for  all 
practical  parpoaes  at  all  eTenta,  a  departmental 
manager  as  rejects  the  bnslneaa  of  a  ship  own- 
er (see  V.  d,  aupra),  has  been  held  to  be  a  vlce- 
principal.  Thompson  t.  Hermann  (1879)  47 
Wis.  608.  82  Am.  Bep.  784.  8  N.  W.  679.  Con- 
tra, Mathews  i.  Case  (1884)  61  Wis.  401,  fiO 


Am.  Rep.  161.  31  N.  W.  51S,  declared  a  eap- 
taln  to  be  a  mere  fellow  servant  of  bis  mate. 

In  two  other  cases  railway  companies  were 
held  liable  for  the  negligence  of  a  foreman  la 
full  charge  of  a  pile  driver  (Schnlts  Chicago, 
M.  A  St.  P.  B.  Co.  (1879)  48  Wla  376,  4  N.  W. 
809),  and  of  a  master  mechanic.  Brabblts  v. 
Chicago  *  N.  W.  B.  Co.  (1876)  88  Wis.  280. 
But  these  dselslons  were  probaUy  based  rather 
on  the  groand  of  a  breach  of  a  nondelegable 
duty,  then  on  the  theory  of  departmental  con- 
trol. 

A  master  is  not  required  to  answer  for  the 
negligence  of  a  foreman  of  a  water  company  in 
charge  of  the  pipe-laying.  Johnson  Ashland 
Water  Co.  (1800)  7T  Wla  61,  46  N.  W.  807. 

A  foreman  of  a  switching  crew  In  a  railway 
yard.  Ftannagan  v.  Chicago  k  N.  W.  B.  Co. 
(1880)  60  Wis.  462,  7  N.  W.  837. 

A  conductor.  Heine  t.  Chicago  *  N.  W.  B. 
Co.  (1883)  68  Wis.  626,  17  N.  W.  420. 

The  dual  capacity  of  vIce-prlnclpalB  Is  recog- 
nized in  Dwyer  t.  American  Exp.  Co.  (1882> 
S5  Wis.  468,  18  N.  W.  471,  and  Elochlnakl  v. 
Shores  Lumber  Co.  (1896)  M  Wla.  41T,  07  N. 
W.  934. 
Wromlntf. 

A  gang  boas  In  a  railway  shop  nnder  a  mas- 
ter meclunlc.  UcBrlde  t.  Union  P.  R.  Co. 
(1889>  8  Wyo.  247,  21  Pac  68T.      C  B.  L. 
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(Ul  Oa.  700.) 

*1.  WUto  at  eomaum  law  aad  br  atat- 
«t«  In  tktB  state,  "mere  possession  of  a 

chattel  .  .  .  will  give  a  right  of  action 
for  any  Interference  therewith,"  such  posses- 

.  sion  must  be  in  the  plaintiff's  own  right,  and 
not  as  agent  of  another.  The  above  rule  la 
not  contravened  by  |  3038  of  the  Civil  Code. 
The  word  "agent,"  as  used  therein,  la  to  be 
construed  as  meaning  an  agent  who  baa  a 
property,  either  general  or  special,  in  the 
personalty  In  his  possession. 

S.  A  velltlOB  browKlitt  In  tke  name  of 
m  penian  who  had  not  aucb  a  possession,  to 
recover  personal  property  taken  from  him, 
cannot  be  so  amended  as  to  proceed  In  the 
name  of  the  plaintiff  for  the  ass  of  the  real 
owner. 

(Lewia,  J.,  ditaenU.) 
(August  9,  1900.) 

ERROR  to  the  Superior  Ckiurt  for  Wilcox 
County  to  review  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover 
posseission  of  property  delivered  to  defend- 
ant for  trans  [lortation  and  diflpoecd  of  by  it 
without  plaintiff's  order.  Affirmed, 
The  facts  are  stated  in  the  opinion. 

•HeadDotes  by  Coes^  J. 


NoTB. — On  the  question  aa  to  who  may  main- 
tain replevin,  see  other  cases  In  this  series,  as 
follows:  Kent  v.  Botbwell  (Mass.)  9  L.  B.  A. 
2nR :  Odd  Fellows  Hall  Asso.  v.  UcAIIIster 
(Mass.)  11  L.  B.  A.  1T2;  Keystone  Lnmber  Co. 
V.  Kolman  (Wis.)  34  L.  B.  A.  821;  and  Clifford 
r.  Ball  County  (Neb.)  60  L.  B.  A.  738. 
fil  li.  A.  A. 


Metara.  EldrUce  Ontta  and  Ral  X<aw- 

son,  for  plaintiff  in  error; 

At  common  law  mare  poasesiitm  of  goods 
is  sufficient  to  maintain  trover  against  a 
wrongdoer,  and  the  latter  cannot  set  up  the 

jns  tertH. 

Artnory  v.  Delamirie,  1  Strange,  604,  1 
Smith,  Lead.  Gas.  ISl,  notes;  Berr^  v. 
Heard,  Cto.  Car.  242 ;  Roberta  v.  Wyatf ,  2 
Taunt.  268;  Sutton  v.  Buck,  2  Taunt.  302; 
Burton  v.  Hughes,  1  Bing.  173;  Webb  v. 
Few,  7  T.  R.  301 ;  Jeffriea  v.  Greaf  Weatem 
R.  Co.  5  El.  &  Bl.  802 ;  Broom,  Com.  }  802. 

And  this  principle  is  retained  in  all  its 
strength  in  this  state :  "Mere  possession  of 
a  chattel,  if  without  title,  or  wrongfully, 
will  give  a  right  of  action  for  any  interfer- 
ence therewith,  except  as  against  the  true 
oumer,  or  the  person  wrongfully  deprived 
of  possession." 

Code,  S  3836 ;  If ucoH  A  W.  R.  Co.  v.  Davit, 
18  Oa.  678;  OUleapie  t.  Ohattain,  67  Ga. 
218 ;  Harpea  v.  ttarpea,  02  Oa.  304. 

A  mere  wrongdoer  is  not  ^rmitted  to 
question  the  title  of  a  person  m  the  actual 
possession  and  cuBtody  of  goods,  whose  pos- 
session he  has  wi-ongfully  invaded. 

2  Greenl.  Ev.  {  637. 

If  the  plaintiff  has  the  right  of  possession 
as  against  the  defendant,  he  may  maintain 
trover. 

26  Am.  ft  Eng.  £nc.  Law,  p.  748;  Fair- 
hank  V.  PkelpB,  22  Pick.  536;  HieolU  v. 
Bastard,  2  Cromp.  M.  &  R.  059. 

At  common  law  in  all  classes  of  bailments 
"there  is  a  special  qualified  property  tran!>- 
ferred  from  the  bailor  to  the  bailee,  together 
with  the  possession.  .  .  .  And  on  ac- 
count of  tiiis  qualified  property  of  the  faaitn-. 
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bit  in»7  (m  wen  as  the  bailw)  maintain  an 
aotion  against  suoh  as  injure  or  take  awaj 
tlMse  chattels." 

2  Bl.  Com.  452;  Vinmg  r.  BoJeer,  53  Me. 
S44;  Little  V.  Fonsett,  34  Me.  545,  66  Am. 
Dec.  671;  Show  v.  Kaier,  106  Mass.  448. 

E^'en  though  plaintiff  expects  to  rely  on 
possedflion,  he  must  allege  .title. 

1  Am.  Lead.  Cas.  8th  ed.  p.  69S. 

And  proof  of  a  special  or  limited  possu- 
sioo  will  sustain  the  averment  of  properly. 

1  Am.  Lead.  Cas.  8th  ed.  p.  605;  Veim- 
ham  T.  BtMOUon,  10  C.  B.  713;  Krug  t. 
UeOilliard,  76  Ind.  28;  Wehh  Ftut,  7  T. 
R.  391. 

Messrg.  diarlton,  Maekall,  ft  Aader- 
•oa,  D.  B.  Nioliolson,  and  W.  A.  Hftwk- 

iu  for  defendant  in  error. 

Oobbt  J.,  delivered  the  opinion  of  the 
court: 

T.  I.  Mitcbelli  deBcrihing  himself  r.s 
"agent,"  brought  an  action  against  the 
(Seorgia  £  AIulNima  Railway  to  recover  pos- 
session of  a  certain  described  lot  of  lumber 
alleged  to  be  in  the  poeseBsion  of  the  defend- 
ant. The  petition  averred  that  the  plain- 
tiff was  the  owner  of  the  property  sued  for, 
and  that  he  had  demanded  the  same  of  the 
defendant)  who  had  refueed  to  deliver  ft  to 
him  or  pay  him  the  profits  thereof.  At  the 
trial  the  plaintiff  testified  that  he  was  in 
poesesdion  of  the  property-  described  as  agent 
TOT  his  wife,  and  that  he  had  no  other  in- 
terest therein;  that  he  had  the  lumber  loaded 
on  one  of  the  cars  of  the  defendant,  intend- 
ing to  sell  it  to  one  Gibbs  if  he  paid  cash  for 
it  as  he  agreed;  that  Glbbs  did  not  pay  for 
the  lumber,  and  the  defendant,  before  de- 
livery to  it,  and  without  authority  of  plain- 
tiff, shipped  the  lumber  to  Gibbs;  that 
plaintiff  made  a  demand  on  the  defendant 
for  the  lumber,  but  it  refused  to  deliver  the 
same  to  him.  At  the  conclusion  of  the  evi- 
dence the  court  granted  a  nonsuit  on  the 
ground  that  the  evidence  showed  the  title  to 
the  property  sued  for  was  in  the  plaintiff's 
wife,  and  that  he  had  no  such  possession  as 
entitled  him  to  recover.  The  plaintiff  then 
offered  an  amendment  inserting  in  the  peti- 
tion the  name  of  hia  wife  aa  usee.  The  court 
refused  to  allow  the  amendment,  and  the 
plaintiff  sued  out  a  bill  of  exceptions,  com- 
plaining of  this  refusal  and  of  the  granting 
of  a  nonsuit. 

I.  The  exception  to  the  granting  of  a  non- 
suit brings  up  for  determination  the  question 
whether  a  person  in  possession  of  a  chattel 
as  agent  for  another,  and  having  no  special 
property  or  interest  therein,  can  maintain 
sgainst  a  person  wrongfully  converting  the 
goods  an  action  of  trover.  A  proper  solu- 
tion of  this  question  requires  a  somewhat 
extended  examination  into  the  nature  of 
some  of  the  actions  which  were  at  common 
law  employed  in  cases  of  injury  to  or  In- 
terference with  the  personal  goods  of  an- 
other. Our  action  of  trover  is  purely  statu- 
tory. Tn  MoBain  v.  Smith,  13  Ga.  315, 
Judge  Warner  said  that  it  vraA  a  substitute 
for  the  old  common-law  action  of  detinue, 
while  in  MeBUuxntton  t.  Farmer$'  A.lliaM9 
51  L.  R.  A. 


Warehouae  <£  OonmM$aitm  Vo.  06  Ga.  070,  82 
S.  E.  686,  Mr.  Justioe  Atkinson  satd  that  it 
combined  some  of  the  characteristics  of  both 
of  the  common-law  actions  of  trover  and 
detinue.  We  think  it  perhaps  more  accurate 
to  say  that  our  action  of  trover  may  be  em- 
ployed in  any  cose  in  which  replevin,  detinue, 
or  trover  could  be  used  at  common  law.  We 
eliall  therefore  inquire  into  the  nature  of 
these  three  forms  of  action,  with  a  view  to 
SBcertaining  what  persons  were  authorized 
to  maintain  them. 

Replevin  was  employed  to  recover  goods 
unjustly  taken  and  wrongfully  detained.  It 
was  generally  used  In  cases  of  distress,  when 
the  person  whose  goods  were  seized  gave 
security  and  replevied  the  property,  in  which 
event  he  was  bound  to  bring  replevin  against 
the  distrainor.  3  Bl.  Com.  pp.  146  et  seq. 
It  seems,  however,  that  it  could  be  brought 
in  any  ease  where  the  owner  had  goods 
wrongfully  taken  from  him  another.  1 
Chitty,  PI.  16th  Am.  ed.  'ISl;  Stephen,  PL 
Ueurd's  ed.  *20.  And  in  many  of  tie  states 
the  action  of  I'eplevin  is  by  statute  em- 
ployed to  recover  personalty  in  any  case  in 
which  possession  is  wron|rfully  wiUiheld 
fiom  the  person  entitled  thereto.  In  this 
form  of  action  at  common  law  the  goods 
themselves  could  be  recovered,  with  damages 
for  their  wrongful  detention.  The  action 
of  detinue  was  used  to  recover  goods  wrong- 
fully detained,  though  lawfully  taken.  In 
order  to  maintain  Uiis  form  of  action,  it 
must  have  appeared  ( 1 )  that  the  defendant 
came  lawfully  into  possession;  (2)  "that 
the  plaintiff  have  a  property;"  (3)  that  thf 
goods  were  of  some  value;  and  (4)  that  th^ 
were  capable  of  Identification.  In  this  ac- 
tion the  plaintiff  recovered  the  goods  them- 
9el\-es,  if  they  could  he  hod,  and,  if  not,  their 
respective  values,  and  also  damages  for  the 
detention.  The  gist  of  this  action  was  the 
unlawful  detention.  3  Bl.  Com.  p.  151. 
The  common-law  action  of  trover  and  con- 
version lay  to  recover  damages  equal  to  the 
value  of  the  goods  wrongfully  withheld,  but 
not  the  goods  themselves.  The  gist  of  this 
acticm  'n-ns  the  unlawful  conversion.  Id,  p. 
162.  Under  our  action  of  trover  the  plain- 
tiff may  elect  whether  he  will  take  a  verdict 
for  the  propei'ty  or  its  value,  or  for  dam- 
ages alone,  or  for,  the  property  alone  and 
its  hire,  if  any.  Civil  Code,  {  5335.  It  is 
well  settled  that,  to  support  any  one  of  the 
three  common- law  actions,  the  plaintiff 
mr.Bt  have  had  either  a  general  or  special 
property  in  the  goods  seized.  "To  support 
replevin,  the  plaintiff  must,  at  the  time  of 
the  caption,  tinve  had  cither  the  general 
property  in  the  goods  taken,  or  a  special 
property  therein."  1  Chitty,  PI.  16th  Am. 
ed.  p.  239,  *183.  "It  is  a  general  rule  that 
the  plaintiff  must  have  the  property  of  the 
goods  in  him  at  the  time  of  the  taking." 
Co.  Litt  1456.  See  also  Banford  Mfg.  Co. 
V.  Wiggin.  14  N.  H.  441.  40  Am.  Dec.  198; 
BeekwitK  v.  PhUleo,  15  Wis.  224;  Pattiaon 
T.  Adams,  7  Ilill,  126,  42  Am.  Dec.  50 :  Wal- 
pole  V.  Smith,  4  Blackf.  304.  To  maintain 
the  action  of  detinue,  it  must  appear  "that 
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p.  152.  "It  seems  to  be  a  general  rule  that 
the  plaintiff  must  have  a  general  or  special 
property  in  the  goods  at  the  time  the  action 
was  commenced,  in  order  to  maintain  det- 
inue'" 1  Cfait^,  PI.  10th  Am.  ed.  *137. 
See  also  6  Ene.  PI.  ft  Pr.  645  et  »eq.  In 
reference  to  the  common-law  action  of  tro- 
ver, Mr.  Chitty  says  that  in  order  to  sup- 
port the  action  the  plaintiff  must  at  the  | 
lime  of  the  conversion  "have  had  a  complete 
property,  either  general  or  spe^al.  in  tjie 
chattel,  and  also  the  actual  possessioD,  or 
the  right  to  the  immediate  possefision,  of 
it."  1  Chitty,  PI.  16th  Am.  ed.  •167.  And 
on  the  next  page  he  says:  "Without  an 
absolute  or  special  property^  this  action  can- 
not be  maintained."  See  also  26  Am.  &  Eng. 
Enc.  Law,  1st  ed.  p.  744.  In  this  state  the 
general  rule  is  that  in  order  to  maintain 
trover  the  plaintiff  must  show  title  in  him- 
self. Qilmore  v.  Wataon,  23  Ga.  63;  Ja- 
quca  T.  Btewartt  81  Gki.  81,  6  S.  E.  816; 
PoZtnour  V.  Dwrham  Fertilizer  Co.  97  Ga. 
244,  22  8.  E.  981.  While  a  property  in  the 
goods,  aitiier  general  or  special,  must  ap- 
pear, to  authorize  any  one  of  the  three 
forms  of  action,  "in  an  action  of  replevin 
against  a  wrongdoer  prior  possession  ia 
alone  sufficient  to  enable  the  plaintiff  to 
recover.**  Shinn,  Replevin,  S  200.  See  also, 
18  Ene.  Fl.  ft  Pr.  506;  Cobbey,  Replevin,  S 
4S3.  The  Hune  is  true  of  trover.  In  dis- 
cussing what  is  meant  by  having  a  special 
property  in  a  chattel,  Mr.  Chitty  says,  "It 
a  general  rule  that  the  bare  possession  of 
goods,  without  any  strict  legal  title,  con- 
fers a  right  of  action  against  a  mere  wrong- 
doer, having  no  right,  and  not  clothed  with 
any  authority  from  the  real  owner."  I 
Chitty,  PI.  16th  Am.  ed.  *170.  "Possession 
is  prima  facie  proof  of  ownership  of  a  chat- 
tel not  unlawfully  acquired,  and,  whatever 
the  interest  of  the  posseesor  in  the  thing 
may  be,  is  sufficient  to  enable  trover  to  be 
maintained,  atj  against  all  the  world  except; 
the  rightful  owner,  for  a  conversion  com- 
mitted in  respect  to  it."  26  Am.  ft  Eng. 
Enc.  Law,  p.  748.  See  also  Broom,  Cora. 
9th  ed.,  by  Arch,  ft  C.  p.  912;  [Armory  v. 
Di'lamirie,  I  Strange,  604]  1  Smith,  Lead. 
Cas.  p.  632.  This  principle  is  well  settled, 
and  has  been  incorporated  in  our  Code  in  the 
following  language:  "^lere  possession  of  a! 
chattel,  if  without  title,  or  wrongfully,  will 
give  a  right  of  action  for  any  interference , 
therewith,  except  as  against  the  true  owner 
or  the  person  wrongfully  deprived  of  pos- 
session." Civil  Code,  §  3886.  This  section, 
as  stated,  is  but  a  codification  of  the  com- 
mon law,  and  the  principle  intended  to  be 
announced  therein  is  the  same  as  that  above 
quoted  from  Chitty  and  the  Encyclopedia. 
As  this  case  turns,  to  a  large  extent,  on  the 
construction  of  this  section,  it  ia  neces- 1 
sary  to  ascertain  the  meaning  of  the  words 
"mere  possession,"  as  used  therein.  As  a 
general  rule,  as  is  laid  down  in  the  decisions 
from  this  court  cited  above,  a  plaintiff,  in 
order  to  recover  in  trover,  must  show  title 
in  himself.  PossesaioB  is  presumptive  evi- ; 
dence  of  title,  and  becomes  conclusive  evi- ' 
dence  against  a  mere  wrongdoer ;  he  not  h^- ' 
nl  L.  R.  A. 


ing  allowed  to  set  up  the  jus  tertii.  Dicey, 
Parties  to  Actions,  *350,  citing  Jeffriet  v. 
Great  Western  R.  Co.  25  L.  J.  Q.  B.  N.  S. 
109,  110,  ia  which  the  judgment  was  ren- 
dered by  Lord  Campbell,  who,  in  hia  opinion, 
uses  this  language:  "The  law  is  that,  if  a 
person  is  ]>eaceauly  and  quietly  in  possession 
of  a  chattel  as  his  own  property  that  a  per- 
son who  takes  it  from  him,  having  no  good 
title,  is  a  wrongdoer;  and  that  such  person 
cannot  defend  himself  by  showing  that  the 
chattel  is  not  the  property  of  the  plaintiff, 
but  the  property  of  a  third  person.'^ 

Whatever  language  of  Lord  Campbell 
there  is'in  the  opinion  in  that  case  which 
seems  to  support  the  proposition  that  an 
agent  who  is  in  possession  can  maintain  an 
action  in  his  own  name  must  he  qualified  by 
the  language  above  quoted,  in  which  the 
learned  chief  justice  states  that  the  case 
with  which  he  is  dealing  is  one  where  the 
plaintiff  was  in  posaession  of  the  chattel  "as 
his  own  property."  An  examination  of  the 
authorities  has  satisfied  us  that  the  poasM- 
sion  referred  to  is  a  possession  in  the  pos- 
sessor's own  right,  or  under  a  claim  of  prop- 
erty, either  general  or  special.  Even  in  the 
case  of  a  thief,  who,  according  to  many  au- 
thorities, can  maintain  trover,  or  a  flnder 
or  a  bailee,  the  possession  which  the  plain- 
tiff claims  is  for  himself  and  in  his  own 
right.  It  cannot  be  a  possession  simply  as 
the  agent  or  servant  of  another,  who  has  no 
interest  in  the  property  itself.  The  action 
of  replevin  "cannot  be  maintained  by  one 
whose  right  of  possession  is  for  another. — 
as,  for  example,  an  agent  or  servant.  The 

glaintiff  must  be  entitled  to  possession  in 
is  own  right"  Shinn.  Replevin,  S  32.  "A 
mere  servant  or  a  depositary  for  safe  cus- 
tody has  not  such  property  as  will  support 
this  action,  his  possession  being  that  of  the 
master  or  bailor."  2  Oreenl.  Ev.  I5th  ed.  S 
561.  "A  mere  servant  who  has  possession 
at  the  will  of  the  owner  has  not  such  a  right 
of  posaession  as  will  sustain  the  action." 
Cobbey,  Replevin,  S  423,  p.  224.  Mr.  Chitty 
states  that  the  i-ule  that  a  mere  servant  can- 
not maintain  trover  is  an  exception  to  the 
general  rule  that  bare  possession  will  au- 
thorize it.  I  Chitty,  PI.  l«th  Am.  ed.  *170. 
"The  possession  by  a  mere  servant  of  hb 
masters  goods  is  ordinarily  deemed  to  be 
so  far  the  possession  of  the  master  as  to 
give  the  servant  no  right  of  action  against 
one  who  disturbs  that  possession."  Me- 
cheni.  Agency,  S  785.  The  case  of  Loekhart 
V.  Western  &  .4.  R.  Co.  73  Ga.  472,  54  Am. 
Rep.  883, — seems  to  be  almost  decisive  of 
this  question.  In  that  case  the  plaintiff 
brought  suit  against  the  defendant  for  "dam- 
ages to  personal  properly,"  tiie  subject- 
matter  of  the  suit  being  an  oil  painting  of 
a  landscape.  On  the  trial  it  appeared  from 
the  testimony  for  the  plaintiff  that  the  pic- 
ture belonged  to  her  brother,  who  had  given 
it  to  her  to  keep  until  he  called  for  it,  and, 
if  he  never  did  so,  it  was  to  be  her  proper- 
ty. It  was  held  that  ss  the  plaintiff  nad 
no  property,  either  general  or  special.  In 
the  picture,  b'.it  was  a  mere  borrower,  she 
»»iiirt  not  maintain  the  action.   TIm  plain- 
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tiff  was  In  posbesBion  of  the  pictiire,  but  her 
poesession  was  in  the  right  of  another,  and 
no  presumption  of  ownershij)  arises  from 
8uch  a  poaeedsion.  The  principle  that,  when 
jMMsession  U  «hown,  a  mere  wrongdow  could 
aot  Kt  up  the  jut  tertii,  as  the  presumption 
■sriaing  from  such  possetsion  would  be  eon- 
elusive  agatost  him,  was  recognized  in  the 
•decision,  but  it  tras  ruled  tbat  that  princi- 
ple has  DO  application  to  a  case  in  which  the 
phiintiff  shows  that  he  is  not  entitled  to 
possession  in  his  own  right.  In  the  case  of 
I'hilipa  V.  Robinson,  4  iiing.  100,  the  dec- 
laration allesed  that  the  plaintiff  delivered 
to  the  defendant  certain  deeds  belonging  to 
the  plaintiff.  The  defendant  pleaded  that 
the  plaintiff  was  not  lawfully  possessed  of 
the  deeds  as  of  hb  own  property,  and  that 
they  were  not  the  property  of  toe  plaintiff. 
At  the  trial  it  was  proved  that  the  deeds  in 
question  were  the  title  deeds  to  an  estate 
belonging  to  the  plaintiff's  wife,  and  that 
the  plaintiff  or  his  agent  had  delivered  them 
to  the  defendant.  It  was  held  that  the 
plaintiff  could  not  maintain  detinue  for  the 
•deeds  or  their  vahu.  Jhurk,  J.,  said:  "In 
•order  to  support  an  action  of  detinue,  the 
plaintiff  must  have  a  general  or  a  special 
■property  in  what  he  seel^s  to  recover."  Bur- 
rough,  J.,  remarked:  "At  the  time  of  this 
Action  tiie  plaintiff  had  no  Interest  in  these 
•deeds;  th^  were  of  no  value  to  him;  and 
therefore  the  nonsuit  was  right."  See  also 
Solonumt  T.  Bank  of  EngUmd,  13  East,  130, 
note;  De  La  OhamnetU  r.  Bank  of  Bnglandy 
«  BanL  ft  a  206.  In  the  ease  of  WitUama 
V.  Mmngton,  1  H.  Bl.  81,  it  was  held  that 
an  auctioneer  could  maintain  against  a 
buyer  an  action  for  goods  sold  and  ddir- 
«red;  but  it  was  said  that  he  stood  in  a  dif- 
ferent relation  to  a  bare  servant  or  shop- 
man, as  he  had  possession  coupled  with  an 
interest,  which  was  a  lien  for  the  charges 
•of  the  lal^  tha  commiasIoD,  and  the  auction 
duty,  whidi  he  was  bound  to  pay.  In  Lnd- 
den  y.  Leavitt,  0  Mass.  104,  6  Am.  Dec.  4S, 
it  was  held:  "Where  a  sheriff,  having  at- 
tached personal  chattels  on  an  original  writ, 
■deliverB  them  to  a  third  person  for  safe- 
keeping, such  person  is  the  mere  servant  of 
the  sheriff,  and  has  no  Ic^l  interest  in  the 
•chattels.  He  cannot,  therefore,  maintain 
trover  for  them."  In  Seott  r.  Elliott,  61 
N.  C  (Phill.  L.)  104,  it  was  held:  Tos- 
seasion  of  a  chattel  by  one  who  holds  for 
himself,  in  respect  to  either  a  general  or  a 
special  property,  will  support  replevin  or 
trover,  sudi  possession  for  another  will  not 
support  an  action."  In  Barria  t.  Bmith,  3 
Serg.  ft  R.  20.  it  was  held:  "A  mere  serv- 
ant who  has  tJie  care  of  goods  cannot  main- 
tain replerin,  but  if  they  are  delivered  to 
him  1^  the  master,  as  bailee,  he  may."  In 
Clark  V.  Skinner,  20  Johns.  466,  11  Am.  Dec 
■802,  it  was  held  that  the  owner  of  goods  can 
maintain  replevin  against  a  sheriff  or  other 
officer  who  takes  them  from  the  custody  of 
a  servant  or  agent  of  the  owner  by  virtue 
of  an  execution  against  iuch  servant  or 
agent;  "the  actual  possession  of  the  proper- 
ty in  such  case  being  considered  as  remain- 
ing in  the  owner,  and  not  in  the  defendant 
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in  the  execution."  In  DUlmbaek  v.  Jerome, 
7  Cow.  294,  it  was  held:  "One  who  receipts 
property  levied  upon  by  a  constable  or  sher- 
iff by  virtue  of  an  execution,  and  engages  to 
deliver  to  the  oiDcer,  tuu  neither  a  general 
nor  special  property.  He  is  the  mere  aerv- 
ant  or  agent  of  the  officer,  and  cannot  main- 
tain trover  In  his  own  name,  though  the 
property  be  taken  and  converted  by  a 
stranger."  See  also  the  following  cases: 
Thorp  V.  Burling,  11  Johns.  285;  Stephenr 
«on  V.  Little,  10  Mich.  433 ;  White  v.  Dolli- 
ver,  113  Mass.  400,  18  Am.  Rep.  502;  Dono- 
hoe  T.  McDonald,  92  Ky.  123,  17  S.  W.  196; 
Linscott  T.  Trash,  35  Me.  160;  TuthiU  v. 
Wheeler,  0  Barb.  362;  Waterman  v.  Robin' 
son,  6  Mass.  303;  flrotonell  T.  Manoheater, 
1  Pick.  232;  Rotentretw  t.  BraAy,  68  Mo. 
App.  308;  Baker  v.  Oamphell,  32  Mo.  App. 
529;  Rookicell  t.  Baundera,  19  Barb.  473; 
i^auIAsner  v.  Brown,  13  Wend.  64.  These 
authorities  abundantly  settle  the  proposi* 
tion  that  a  mere  agent  or  servant,  having 
no  special  property  therein,  cannot,  on  bare 
possession  alone,  maintain  an  aetiint  to  re- 
cover the  goods  from  a  person  wrongfully 
in  poBsessim  thereof;  and  this  for  tile  rea- 
son that  his  possesritMi  is  that  of  his  princi- 
pal. The  rule  that  a  person  wrongfully  in 
possession  of  goods  taken  from  anoUier  can- 
not set  up  title  in  a  third  person,  or  dispute 
the  plaintiff's  title,  is  perfectly  consistent  with 
the  principle  above  announced.  As  stated 
above,  a  guieral  or  a  special  property  in  the 
personal^  U  essential  to  maintain  trover; 
but,  as  against  a  wrongdoer,  possession  will 
be  held  to  be  conclusive  evidence  of  such  a 
property.  But  certainly  a  defendant, 
though  a  wrongdoer,  will  be  permitted  to 
dispute  the  possession  itself;  and  he  does 
thiB  successfully  by  showing  that  the  bare 
physical  poBsession  upon  wnich  the  plain- 
tiff relies  was  not  in  his  own  right,  but  in 
that  of  another.  As  the  plainti#a  ri^t  of 
recovery  rested  in  the  present  ease  upon 
bare  possession,  and  as  the  evidence  intro- 
duced in  his  behalf  shows  that  such  posses- 
sion was  in  the  right  of  his  wife,  and  not 
in  his  own  ri^ht,  and  that  he  had  no  inter- 
est whatever  in  the  property,  the  presump- 
tion of  ownership  arising  from  possession 
was  rebutted;  and,  under  the  authorities 
above  referred  to,  he  was  not  entitled  to 
recovn-. 

It  is  said,  however,  that  8  3038  of  the 
Civil  Code  changes  the  rule  recognized  by 
the  decisions  and  authorities  above  referred 
to.  That  section  is  as  follows:  "Aji  agent 
having  possession,  actual  or  constructive,  of 
the  property  of  his  principal,  has  a  right 
of  action  for  any  intwference  with  lAat  pos- 
session by  third  persDns."  If  this  section 
be  construed  literally,  Its  language  is  sudi 
as  to  support  the  posititm  that  we  posses- 
sion of  an  agmt  Is  sufflelent  to  sustain  an 
action  in  his  own  name  against  one  who 
wrongfully  interfers  with  such  possession. 
The  rule  on  this  subject  as  It  existed  at 
common  law  is  thus  stated  in  1  Am.  ft  En^. 
Enc.  Law,  2d  ed.  p.  1166:  "An  agent  who  is 
in  ijie  possession  of,  or  entitled  to  the  pos* 
session  of,  property  belonging  to  his  princl- 
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pal  by  virtue  of  the  ageocy,  and  having  a 
e^>ecuu  or  general  property  therein,  has  a 
right  of  action  against  a  third  person  who 
unlawfully  injures  or  conv«^  such  proper- 
te."  The  rule  is  stated  in  eubetantially 
uie  same  language  in  Mediem*  Agency,  S 
765.  'Xhe  provincms  ot  {  30S8  of  the  Civil 
Code  appear  for  the  flrat  time  in  the  statute 
law  of  this  state  in  tiie  Code  of  1863.  It  has 
been  embodied  in  the  same  language  in  every 
Code  since  adopted.  If  this  secUon  be  so 
construed  as  to  authorize  an  agent  to  main- 
tain an  action  in  his  own  name  on  a  posses- 
sion which  is  founded  ca  nothing  more  than 
a  right  of  property  In  hia  prindpal,  the  ef- 
fect of  th«  section  was  to  make  a  radical 
change  in  the  law  as  it  existed  at  the  time 
of  the  adoption  of  the  Code  of  1863.  The 
authorities  above  cited  demonstrate  clearly 
ihat  there  can  be  no  escape  from  this  prop- 
osition. Was  it  the  intention  of  the  codi- 
fiers  in  framing  this  section,  and  of  the  1^- 
islature  in  adopting  it,  to  change  the  law 
«riating  at  tiie  time  the  Code  was  adopted, 
or  was  It  Intended  merely  a*  declaratory  of 
the  law  as  it  then  sttradT  The  codifiers 
were  not  authorized  to  make  new  law,  but 
"to  prepare  for  the  people  of  Geor^a  a  Code, 
whidi  should,  as  near  as  practicable,  em- 
brace in  a  condensed  form  the  laws  of  Geor- 
gia, whether  derived  from  the  common  law, 
liie  constitutions,  the  statutes  of  the  state, 
the  decisions  of  the  supreme  court,  or  the 
statutes  of  Kngland,  of  force  lit  this  state." 
See  the  preface  to  the  Code  of  1863.  In 
Shmnate  v.  WiUiama,  34  Ga.  246,  249,  Chief 
Justice  Lumpkin,  in  speaking  of  the  Code, 
said:  "It  is  mainly  a  declaratory  exposi- 
tion, in  a  concise  and  systematic  form,  of 
the  body  of  laws,  common  and  statute,  which 
the  oodifierg  found  already  established." 
In  Mechanict^  Bank  v.  Heard,  37  Ga.  401, 
412,  Judge  Harris  uses  this  language:  "It 
should  be  kepi  in  mind  that  the  oodiflers 
were  ctmimissioned  to  embody  the  princi- 
ples of  the  common  law  In  force  in  Getngla. 
They  had  no  authority  to  originate  new  nuit- 
ter  for  l^islative  sanction.  It,  therefore, 
is  incumbent  on  those  who  assert  that  they 
went  beyond  their  commission  .  .  . 
to  prove  it."  In  Phillips  v.  Solomon,  42 
Oa.  102,  195,  Judge  McCay  said:  "It  must 
be  remembaried  that  the  object  of  the  eodiH- 
calion  was  not  to  make  laws,  but  to  codify 
or  declare  those  already  In  existence.  Act 
Dec  9,  1868.  It  is  true  that  in  some  In- 
stances the  Code  has  changed  the  law, 
though  these  changes  are  less  frequent  than 
is  supposed.  But  in  the  main  it  cannot  be 
doubted  that  the  Code  is  to  be  looked  at  as 
what  it  purports  to  be, — a  codiScation  of 
our  laws  as  they  existed  at  the  time, — and 
its  provisions  are  not  to  be  considered  as 
ehaoging  the  law  unless  the  intent  to  change 
l>e  dear?*  In  Oardner  v.  Moore.  51  Ga.  269, 
the  same  judge  remarked:  "The  Code  is 
not  to  be  construed  as  changing  the  old  law 
unless  the  change  be  very  apparent,  and  it 
would  be  speciaTly  dangerous  to  take  the 
definitions  of  the  Code  as  absolutely  accur- 
ate and  as  excluding  the  common-law  defini- 
tions, unless  it  be  plainly  manifest  that  tin 
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intent  was  to  make  an  exclusive  and  indn- 
sive  definition."  The  language  of  Judge  Mc> 
Cay  in  42  Ga.  Mpra,  was  quoted  approving- 
ly by  Mr.  Justice  Hall  in  Atlanta  v. 
Vity  OatUght  Co.  71  Ga.  119,  120,  who  took 
oocanm  to  add  that:  "Many  similar  views- 
may  be  lonnd  scattered  throu^  onr  rqmrta- 
and  the  reports  of  other  Btahea,  but  theae- 
are  deemed  sufficient.  We  are  well  satis- 
fied that  in  this  instance  no  change  of  Uie- 
provision  in  question  was  intended,  or  was- 
in  fact  made."  In  tiuit  case  the  court  was- 
dealing  with  a  section  of  the  Code  which 
apparently  changed  the  existing  law.  la 
GiUis  T.  GUUSt  90  Ga.  1.  10.  30  L.  B.  A.  143^ 
146,  23  8.  E.  107.  110,  Mr.  JnaUee  Lamp- 
kin,  in  dealing  with  a  secUon  of  the  Code 
which  it  was  claimed  altered  the  existing- 
law  with  reference  to  witnesses  attesUng^ 
wills  by  their  marks,  used  this  language: 
"There  ia  no  act  of  our  l^slature  or  deci- 
sion of  our  supreme  court,  before  the  adop- 
tion of  our  Code,  that  ever  changed  or  at- 
tempted to  chai^  the  old  law  as  to  wit- 
nesses attesting  'wills  by  Uieir  marks;  and 
there  is  at  least  one  case  dedded  by  thi? 
court,  before  the  Code  went  into  effect,, 
which  is  in  harmony  with,  and  upholds  that 
law.  See  Horton  v.  Johnson,  18  Ga.  397. 
How,  then,  can  it  be  said  that  the  oompilers- 
of  our  Code  intended  to  incorporate  into  it 
any  other  than  the  prevailing  rule  of  lawF 
It  ia  not  to  be  presiuned  that  they,  learned 
in  the  law,  woiud,  except  in  rare  iiutanees,. 
themselves  make  a  rule  of  law,  when  they 
were  only  empowered  to  codify  existing  laws- 
of  force  in  Uiis  state."  In  Lomor  v.  lie- 
Laren,  107  Ga.  691,  S98,  34  8.  E.  116,  119, 
Mr.  Justice  Fish  uses  this  language:  "Tho- 
rule  is  that,  unless  the  contrary  manifestly 
appears  from  the  wonls  emploved,  the  lan- 
guage of  a  Code  sectiMi  should  be  under^ 
stood  as  intending  to  state  tiw  existing 
law,  and  not  to  ehwige  it."  The  court  waa 
dealing  with  a  sectimi  of  the  Code  in  that 
case  which,  if  construed  literally,  dearly- 
changed  the  existing  law.  In  Rome  Qroeor^f 
Co.  V.  QremvAcK  Ins.  Co.  110  Ga.  618,  36  S. 
E.  63,  Mr.  Jmtice  Lewis,  in  dealing  with  a. 
section  which,  according  to  its  literal  terms, 
changed  the  existing  law,  says:  "The  (M>- 
ject  of  the  codifiers  in  compiling  the  first 
Code  was  to  embody,  not  <mly  ue  statute- 
law,  but  the  oommon  law  of  force  in  this- 
state.  As  there  was  no  ^ort  by  the  codi- 
fiers, to  codify  any  statute  upon  that  sub- 
ject we  think  it  dearly  proper,  in  deter- 
mining tiie  meaning  of  this  section,  to  as- 
certain what  was  the  general  law  of  force- 
in  this  country  at  the  time  of  the  adoption- 
of  the  Code."  The  ruling  in  that  case  fol- 
lowed what  was  the  law  existing  at  the  time- 
of  the  adoption  of  the  Code,  and  not  wluit 
the  terms  of  the  section,  literally  construed,, 
would  have  required.  The  rule  on  the  sub* 
ject  under  inveBtigation  in  the  present  ease- 
being  well  settled  when  the  Code  waa 
adopted,  and  there  being  no  sufficient  rea- 
son suggested  why  such  nile  should  not  have- 
been  allowed  to  remain  unchanged,  and  it 
not  being  "clear"  that  there  was  an  "bitenfc 
to  change  the  law  on  tiie  subject,"  the  see- 
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ttott  of  the  Civil  Code  now  under  aoneidera- ' 
tion  should  be  construed  as  a  mere  codifica- 
tion of  the  existing  law;  and  therefore  the 
word  "ajfent,"  as  used  therein,  efaould  be 
held  to  mean  an  agent  who  haa  a  epecial 
property  or  interest  in  the  chattel.  With- 
out such  an  interest,  his  possession  is  the 
actual  possession  of  his  principal,  as  was 
held  in  Hillyer  v.  Brogden,  67  Ga.  24.  The 
word  "agen^"  appearing  after  the  plaintiff's 
name  in  the  petition,  is  merely  "descriptio 
feraoruB,"  and  is  to  be  treated  as  surplus- 
age; and  hence  the  action  is  to  be  regarded 
as  one  brought  in  the  name  of  the  plaintiff, 
as  the  person  entitled  to  recover  in  his  own 
right.  Civil  Code,  {  2998 ;  Otcsley  v.  Wool- 
hopter,  14  Ga.  124;  McDuffie  v.  Irvine,  91 
Ga.  748,  17  S.  E.  1028;  Atlanta  Brewing  d 
lee  Co.  T.  Bluthenthia,  101  Oa.  542.  28  S. 
E.  1003;  heater  v.  Uelntoeh,  101  Ga.  676, 
29  S.  K  7.  So  treating  it,  tiie  action  was 
not  maintainable,  and  there  was  no  error  in 
awarding  a  nonsuit, 

2.  When  the  plaintiff  relies  on  title  to  re- 
cover pORseasion  of  personal  property  wrong- 
fully withheld  from  him,  he  must  show  a 
l^al  title.  A  mere  equitable  title  will  not 
snflkse.  When,  tiierefore,  it  appears  that 
the  legal -right  of  action  is  not  in  the  plain- 
tiff, he  has  no  right  of  action  at  all, — either 
in  hii  own  name  or  in  that  of  another.  He 
cannot  sue  for  the  use  of  the  person  who  has 
the  legal  right  of  action,  but  the  action 
should  be  brought  in  the  name  of  the  real 
plaintiff.  See  Richmond  <£  D.  R.  Co.  y.  Be- 
dell, 88  Ga.  6i)l  (syl.,  point  3)  IS  S.  E.  676; 
Cunningham  v.  Ellioti,  02  Oa.  159,  16  8.  E. 
365.  "It  is  well  settled  that  an  action  of 
replevin  cannot  be  brought  in  the  name  of 
one  person  for  the  use  of  anotiter;  for  the 
action  involves  nothing  but  legal  rights, 
and,  if  equities  are  to  be  settled,  another 
form  of  action  must  be  resorted  to.  While 
the  name  of  the  usee  might  be  treated  as 
surplusage,  a  recovery  can  only  be  had  where 
it  is  shown  that  the  plaintiff  is  entitled  to 
recover.  The  usee's  title  cannot  be  consid- 
ered in  the  action,  and  if  the  plaintiff  have 
no  title  the  action  must  fail.**  Cobbey,  Re- 
plevin, S  425.  See  also  18  Enc.  PI.  A  Pr. 
507;  Moore  v.  Watson,  20  R.  I.  495,  40  Atl. 
345;  Meyer  v.  Mosler,  64  Miss.  610,  1  So. 
837;  20  Am.  k  Eng.  Enc.  Law,  pp.  1056, 
1057.  What  ia  said  above  applies  also  to 
the  action  of  trover.  26  Am.  i  Eng.  Enc. 
Law,  1st  ed.  p.  744.  There  was  no  error  in 
rejecting  the  amendment. 

Judgment  affirmed. 

All  the  Justices  concur,  except  Xowla*  J. 

XiOwla,  J.,  diflsenting: 

It  is  inferable  from  the  testimony  in  this 
ca»e  that,  prior  to  the  conversion  of  the 
property  in  dispute  by  the  defendant,  the 
transactions  the  husband  had  with  the  rail- 
way company  were  in  his  individual  name. 
It  is  true,  he  stated  that  the  real  title  to 
the  property  was  in  his  wife;  that  he  was 
manager  of  his  wife's  business,  and  the  prop- 
«rty  was  actually  in  his  peaceable  and  law- 
ful possession.  I  think  it  quite  evident  that 
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the  nonsuit  was  granted  fai  the  present  cms 

upon  the  ground  that  the  evidence  showed 
that  the  title  to  the  property  was  not  in  the 
plaintiff,  but  his  wife.  The  entire  ail- 
ment of  counsel  for  defendant  in  error,  in 
endeavoring  to  uphold  the  judgment  of  the 
court  below  granting  the  nonsuit,  is  based 
purely  upon  this  idea.  While  the  plaintiff 
testified  that  the  lumber  belonged  to  his 
wife,  and  that  it  was  cut  on  her  land,  and 
sawed  with  her  engine  and  mill,  yet  he  fur- 
ther testified,  positively  and  without  contra- 
diction: "I  had  an  interest  in  it,  by  rea- 
son of  acting  as  agent  for  her  and  having 
charge  of  her  business."  There  is  no  doubt 
but  that  at  common  law  an  action  of  tro- 
ver is  maintainable  in  favor  of  anyone  hav- 
ing possession  of  property*  against  any 
wrongdoer  who  deprives  him  of  such  j[>0S8es- 
sion,  and  this  peaceable  possession  on  the 
part  of  the  plaintiff,  without  further  proof 
of  title,  is  amply  sufficient  to  maintain  the 
action.  In  Dicey,  Parties  to  Actions,  2d 
Am.  ed.  p.  37C,  it  is  declared:  "A  person 
who  has  the  actual  possession  of  goods  has 
a  right  to  possess  them  against  anyone  who 
cannot  show  a  better  title,  or,  what  is  the 
same  thing,  who  cannot  show  that  In  inter- 
fering with  possession  of  the  goods  he  is  act- 
ing under  the  authority  of  some  one  who  has 
a  better  title  than  the  possessor."  In  the 
case  of  Jeffries  v.  Great  Western  R.  Co.  26 
L.  J.  Q.  B.  N.  S.  109, 110,  Lord  Campbell,  Ch. 
J.,  enters  into  a  discussion  of  this  question. 
Tn  his  opinion  he  says  that  he  thinks  "tliat 
the  jus  tertii  could  not  be  set  np.  ...  I 
conceive  the  law  is  that,  if  a  person  Is  peace- 
ably and  quietly  in  possession  of  a  diattel  as 
his  own  pnnterty,  that  a  person  who  takes 
it  from  him,  having  no  good  title,  is  a  wrong- 
doer, and  that  such  person  cannot  defend 
himself  by  showing  that  the  chattel  is  not 
the  property  of  the  plaintiff,  but  the  proper- 
ty of  a  third  person.  .  .  .  It  is  of  the 
greatest  importance  that  a  man  shall  not, 
having  no  good  title  of  his  own  to  the  prop- 
erty, be  allowed  to  seixe  it,  and  thereby 
proluibly  bring  about  a  breach  of  the  peace, 
and  occasion  great  mischief  and  confusion. 
.  .  .  It  is  allowed  that,  if  an  action  of 
trespass  is  brought  by  the  party  in  posses- 
sion, the  defendant  cannot  set  U|Q  the  jua 
tertii,  he  having  no  right  in  himself.  I 
think  there  is  no  difference  whatever,  for 
this  purpose,  between  an  action  of  trespass 
and  an  action  of  trover.  In  both  cases  the 
plaintiff  rests  on  his  possession  of  the  prop- 
erty, and  the  question  is  whether  a  person 
who  has  no  title  whatever  of  his  own  shall 
be  allowed  to  show  that  the  plaintiff  has  not 
the  right  of  property.  The  right  of  proper- 
ty is  presumed  from  the  possession;  and  is 
that  presumption  to  be  rebutted  by  evidence 
on  the  part  of  the  defendant,  a  mere  stran- 
ger and  wrongdoer,  showing  that  the  plain- 
tiff was  not  the  real  owner  of  the  chattel  T" 
See  also  Rogers  v.  Bpenee,  13  Mees.  ft  W. 
579,  580.  In  discussing  this  right  of  a  mere 
possessor  of  property  to  maintain  trover 
against  a  wrongdoer,  it  was  decided  in  that 
case:  "Tliese  rights  of  action  are  given  in 
respect  of  the  immediate  and^present  viola- 
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tion  of  the  possession  of  the  bankrupt,  in- 
dependently of  his  rights  of  property.  They 
are  an  extension  of  that  protection  which 
the  law  throws  around  the  person,  and  lub- 
■tantial  damages  may  be  recovered  in  re- 
spect of  such  rights,  though  no  loss  or  dimin- 
ution in  value  of  property  may  have  oc- 
curred." The  decision  of  Tx»rd  Campbell  in 
the  ease  of  Jeffriet  v.  Great  Western  R.  Co. 
above  cited,  is  extensively  quoted  in  Dicey, 
Parties  to  Actions,  p.  378.  The  same  case 
is  also  reported  in  as  Eng.  C.  L.  Rep.  802. 
See  also  jravUener  t.  Brown,  13  Wend.  64; 
Button  T.  Buok,  2  Taunt.  302. 

Our  Civil  Code  {{  3886)  clearly  adopts 
that  common-law  rule,  in  the  following  lan- 
guage: "Mere  possession  of  a  chat&l,  if 
without  title,oj-  wrongfully, will  give  a  right 
of  action  for  any  interference  therewith,  ex- 
cept atf  against  the  true  owner  or  the  per- 
son wrongfully  deprived  of  possesion."  In 
the  oaae  of  iforpes  r.  Eorpea,  (tZ  Oa.  394,  it 
is  decided;  "Om  from  whose  hands  prop- 
erty of  an  estate  has  been  WTMigfnlly  taken 
may  bring  trover  for  its  recovery  against 
the  tortious  holder,  although  there  has  been 
no  administration."  Chief  Justice  Warner, 
delivering  the  opinion  in  that  case,  says: 
"The  mere  possession  of  a  chattel,  if  with- 
out title  or  wron^^lly,  will  give  a  right  of 
mUoh  for  any  interference  therewith,  ex- 
■oept  as  against  the  true  owner  or  the  person 
wrongfully  deprived  of  possesion."  Iii  that 
case  we  suit  was  by  a  widow  of  the  deceased 
to  recover  possession  of  a  certain  described 
horse.  No  administration  had  been  granted 
upon  the  estate,  and  it  was  clear  that  the 
plaintiff  in  that  case  had  no  title  whatever 
in  the  property.  It  is  said  in  the  opinion: 
"If  the  plaintiff  had  sued  for  the  horse  as  a 
part  of  the  estate  of  her  deceased  husband, 
then  a  grant  of  administration  on  hii  estate 
to  her  would  have  been  necessary  to  have 
entitled  her  to  recover;  but  she  declared 
against  the  defendant  as  a  wrongdoer,  upon 
her  own  irassession  of  the  properiy  sued  for. 
The  dismissal  of  the  plaintiff's  action  was 
error.'*  This  doctrine  is  recognized  In  Oreen- 
leaf  on  Evidence  (vol.  2,  {  637),  in  his  chap- 
ter on  trover.  In  discussing  the  right  of  one 
having  a  special  interest  in  property  to 
maintain  an  action  of  trover  for  sa^ne,  he 
adds;  "But  a  lower  degree  of  interest  will 
sometimes  sufflce,  against  a  stranger;  for  a 
mere  wrongdoer  Is  not  permitted  to  ques- 
tion the  title  of  a  person  in  the  actual  pos- 
session and  custody  of  the  goods,  whose  pos- 
session he  has  wrongfully  ininaded."  See 
also  2G  Am.  &  Eng.  Enc.  Law,  1st  ed.  pp. 
744-748.  The  idea»  ther^re,  of  the  law  em* 
bodied  in  the  section  of  the  Code  above  ro- 
ot ted  is  evidently  to  give  one  who  has  pos- 
eession  of  property,  even  if  he  has  wrong- 
ful possession  of  it,  a  right  of  action  against 
anyone  who  interferes  therewith,  unless  he 
should  be  the  true  owner,  or  the  person 
wrongfully  deprived  of  possession.  The 
bare  possession  of  the  plaintiff  makes  out,  in 
law,  title  sufficient  to  recover  in  such  a 
case;  and  the  wrongdoer  is  estopped  from 
denying  his  title  showing  a  legal  title  in 
another.  This,  however,  is  a  stronger  case 
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'  tJian  a  suit  1^  one  in  wrongful  poasesMon  of 
property;  for  there  is  no  question,  under 
this  evidence,  but  that  the  plaintiff  was  in 
its  rightful  pOBseeuon.  The  defendant  was 
guilty  of'  a  convusitHi  oi  the  property  wboi 
it  moved  the  same  from  where  the  lAaintiff 
had  plaMd  it  without  his  authority  or  con- 
sent. . 

But  it  is  contended  that^  the  evidence  in 
this  case  showing  that  the  plaintiff  was  not 
the  owner  of  this  property,  he  was  not^  in 
oontiemplati<m  of  law,  in  possession  thereof 
in  his  own  right,  and  that  his  possession 
was  therefore  not  his  own,  but  really  that 
of  his  principal.  I  do  not  think  the  word 
"possession,''  in  Civil  Code,  {  3886,  will  bear 
any  such  construction.  The  term  "mere 
possession"  must  have  some  significance, 
and  I  think  it  necessarily  means  the  party 
having  the  actual,  manual  custody  of  the 
property  at  the  time  his  actual  poesession 
thereof  is  interfered  with.  It  eeeme,  tnim 
the  ingenious  argument  of  l£r.  Justice  Cobb 
in  his  opinion  in  this  case,  that  he  has 
reached  the  conclusion  that  in  order  to  main- 
tain an  action  of  trover  the  possession  of 
the  plaintiff,  which  has  be^  interfered 
with,  must  have  been  coupled  with  some  in- 
terest in  the  property  sued  for.  But  that 
is  entirety  inconsistent  with  the  language  of 
this  section;  for  it  is  therein  iplainly  stated 
that  even  if  the  part^,  though  in  possession, 
is  without  title,  or  u  in  possession  wrong- 
fully, he  can  maintain  an  action  for  any  in- 
terference therewith,  except  as  against  the 
true  owner  or  the  person  wrongfully  de- 
prived of  possession.  This  language,  then, 
is  entirely  inconsistent  with  the  idea  that 
such  a  possession,  to  authorize  the  action, 
must  be  in  a  person  having  some  interest 
in  the  property.  If  that  had  been  the  in- 
tention of  the  eodiflers,  evidently  lawyers  of 
their  learning  would  have  made  it  S'Ppear 
in  language  umnistakaUe, — ^for  Instance,  by 
simply  adding  that  the  possession  of  a  chat- 
tel, "coupled  with  an  interest  in  the  same." 
will  give  a  ri^ht  of  action,  etc  They  would 
not  have  written,  "Mere  possession  of  a 
chattel,"  etc,  will  give  a  right  of  action ;  for 
the  expression  "without  title  or  wrongfully'* 
iraj^iea  that  the  party  need  not  have  had 
any  interest  whatevw  in  the  property  in 
dispute.  But,  apart  from  this,  from  the  evi- 
dence above  referred  to  it  will  be  seen  that 
this  plaintiff,  while  he  did  not  claim  title 
to  the  property,  did  actually  claim  an  inter- 
est therein  by  virtue  of  the  services  rendered 
in  the  management  of  his  wife's  affairs. 

It  is  contended,  however,  that,  being  the 

f agent  of  the  owner,  he  was  not,  in  contem- 
Tation  law,  in  possession  of  the  proper- 
y;  that  his  possession  was  the  powession 
of  his  principal.  This  proposition  is  com- 
pletely answered  by  the  provisions  of  Civil 
Code,  fi  3038,  which  declares:  "An  agent 
having  possession,  actual  or  constructive,  of 
the  property  of  his  principal,  has  a  right  of 
action  for  any  interference  with  that  poeses- 
sion third  persons."  So,  if  there  was 
ever  any  doubt  abont  tiie  ri^t  of  an  agent 
to  bring  this  action  against  a  wrongdoer,  it 
strikes  me  that  it  Is  forever  set  at  rert  1^ 
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this  provision  in  the  Code.  In  the  opinion 
of  Mr.  Justice  Cobb,  however,  it  ii  contended 
that  this  seelicm  of  the  Code  was  intended 
M  an  embodiment  of  the  oommoa  law,  and 
that  under  the  common  law  an  agent  had.  no 
sach  rig^t  of  action,  even  against  a  wrong- 
doer, unless  the  agent's  possession  was 
ooupled  with  an  interest  he  had  in  the  prop- 
erty. In  ihe  first  place,  I  do  not  think  this 
is  a  correct  view  of  the  common  law.  There 
can  be  no  doubt  but  that,  as  a  general  rule 
of  law,  to  maintain  an  action  of  trover  the 
plaintiff  must  have  had  either  a  ^^eneral  or 
special  property  in  the  goods  seized;  and 
abundant  authority  can  be  cited  from  text- 
books, as  well  as  from  dMisions  of  courts, 
which  recognizes  this  general  principle. 
The  truth  is,  actions  of  trover  in  this  coun- 
try are  not  often  based  upon  a  mere  posses- 
sion of  the  plaintiff,  of  which  he  has  been 
deprived  by  a  wrongdoer  who  has  no  inter- 
est whatever  in  the  property.  The  major- 
ity of  trover  cases  are  of  sueh  a  nature  that 
the  plaintiff  cannot  recover  unless  he  shows 
title  to  or  interest  in  the  property  sued  for. 
Often  is  It  the  ease  that  the  defendant  never 
derived  any  possession  from  the  plaintiff  at 
all,  and  that  he  claims  a  right  to  the  prop- 
erty entirely  under  a  different  chain  of  title. 
Hmce  wo  find  many  authorities  announcing 
this  principle  in  geneiul  terms.  But  there 
is  absolutely  notung  in  them  at  all  Incon- 
dstent  with  the  view  I  entertain  In  this 
case.  Take,  for  example,  some  of  the  cases 
cited  1^  Mr.  Justice  Cobb.  To  support  an 
action  of  this  character,  he  cites  a  number 
of  authorities  to  the  effect  that  the  plaintiff 
at  the  time  of  the  action  must  have  either 
a  general  or  a  special  property  in  the  per- 
sonalty. In  Sanford  Mfg.  Oo.  v.  Wiggia,  14 
N.  H.  441,  40  An.  Dee.  108,  it  was  decided 
that  replevin  cannot  be  maintained  unless 
tiie  plaintiff  has  at  the  time  of  the  taking 
either  a  general  or  special  property  In  the 
goods.  But  that  case  did  not  involve  any 
principle  whatever  touching  the  right  of  re- 
covery on  actual  possession  alone  against 
a  wrongdoer.  That  was  a  general  principle 
in  an  action  of  replevin.  On  page  190,  40 
Am.  Dec,  and  page  446, 14  N.  H.,  It  will  ap- 
pear that  the  defendant  was  a  deputy  sheriff, 
and  he  set  up  title  in  the  property  in  (me 
Hayden,  and  tiiat  the  same  was  seized  de- 
fendant, as  deputy  sheriff,  1^  virtue  of  an 
attachment  against  Hayden.  The  same  gen- 
eral principle  is  declared  In  Pattiton  v. 
Adanit,  7  Hill,  126,  42  Am.  Dec.  69,  cited  by 
Mr.  Justice  Cobb.  It  does  not  appear  from 
the  facts  therein  that  it  has  any  reference 
whatever  to  the  questions  involved  in  the 
ease  at  bar.  The  same  general  principle  is 
announced  in  Beckwth  v.  PhilUm,  15  Wis. 
224,  likewise  cited;  but  it  will  appear  from 
the  facte  in  that  case,  on  229,  that  the 
defendants,  instead  of  taking  possession  of 
the  property  involved,  to  wit,  lumber,  from 
the  plaintiff,  were  rightfully  in  possession 
of  the  premises  at  the  time  of  bringing  the 
suit,  and  that  the  cutting  of  the  timber  1^ 
tlietn.  Instead  of  being  a  wrongful  act,  was 
perfectly  legitimate,  under  the  contract  th^ 
nude,  by  virtue  of  which  they  acquired  poa- 
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session  of  the  premises.  He  also  cites  1 
Chitty,  PI.  leth  Am.  ed.  '187,  to  the  effect 
that  the  plaintiff  must  have  a  general  or  spe- 
cial property  in  the  goods  at  the  time  tiie 
action  was  commenced;  and  he  also  quotes 
from  page  *167  of  this  work,  to  the  effect 
that  in  order  to  support  the  action  the  plain- 
tiff must,  at  the  time  of  the  conversion, 
''have  had  a  complete  property,  either  gen- 
eral or  special,  in  the  chattel."  But  in  an- 
other place  in  his  opinion  he  adverts  to  page 
*170  of  the  same  work,  where  Mr.  Chitty 
lays  down  the  general  rule  tiiat  "the  bare 
possession  of  goods,  without  any  strict  legal 
title,  confers  a  right  of  action  against  a  mere 
wrongdoer,  having  no  right,  and  not  clothed 
with  any  autliority  from  the  real  owner." 
In  the  same  connection,  and  on  the  same 
page,  the  author  adds:  "The  only  excep- 
tion which  appears  to  exist  is  in  the  case 
of  a  mere  servant  acting  professedly  as  such, 
and  having  only  the  custody  of  goods."  He 
also  quotes  from  8  Oreenl.  £v.  leth  ed.  | 
661,  as  follows:  "A  mere  servant  or  a  de- 
positary for  safe  custodjy  has  not  such  prop- 
erty as  will  support  this  action,  his  posses- 
sion being  that  of  the  master  or  bailor." 
The  writer  has  above  quoted  from  the  same 
author  where,  further  on  in  the  same  work, 
he  taJces  quite  a  different  view  of  a  ri^ht  of 
action  against  a  mere  wrongdoer,  who  is  not 
permittM  to  question  the  title  of  »  paeon 
In  tiie  aetuoT  possession  and  enatody  of 
goods,  whose  possession  he  has  wrongfully 
invaded.  Great  reliance  is  placed  by  Mr. 
Justice  Cobb  upon  the  decision  of  this  court 
in  the  case  of  Lockhart  v.  Wegtem  A  A.  R. 
Oo.  73  Ga.  472,  54  Am.  Rep.  883.  Upon  a 
eareful  review  of  that  decision  and  the  facts 
in  that  case,  I  cannot  see  tiiat  it  in  the  least 
sustains  tiie  view  of  the  majority  ctf  this 
court.  That  was  not  an  action  of  trover, 
but  an  action  for  damages  resulting  from  an 
injury  done  to  an  oil  painting  1^  the  de- 
fendant. Civil  Code,  S  3886,  has  no  appli- 
cation whatever  to  that  case.  It  clearly  ap- 
pears that  the  defendant  did  not  wrongfully 
get  possession  of  the  property  from  the 
plaintiff.  On  the  contrary,  the  property 
that  was  damaged  was  received  the  de- 
fendant for  transportation.  It  appears  im 
the  case  that  the  plaintiff  was  ouy  a  bor* 
rower,  and  acquired  no  title  in  the  picture 
loaned.  She  brought  suit  against  tiie  de- 
fendant, not  because  of  any  unlawful  pos- 
session of  the  picture  by  it^  but  because  of 
injury  it  sustained  while  in  its  lawful  pos- 
session. It  is  there  expressly  recognized 
that  the  carrier  cannot  ^spute  the  title  of 
the  party  delivering  goods  for  transporta- 
tion, either  by  setting  up  title  in  himself  or 
in  a  third  person,  which  is  not  being  en- 
forced af^ainst  Mm;  but,  says  the  court,  on 
page  474,  "that  is  not  this  case.  He  sets 
up  no  adverse  Alaim;  does  not  refuse  to  de- 
liver the  property  to  the  consignee."  In 
such  a  case,  where  the  plaintiff  had  no  in- 
terest in  oc  title  to  the  property  which  has 
been  damaged,  she,  of  course,  had  no  right 
of  action ;  for  she  had  not  bee^  damaged.  I 
think  this  is  really  authority  to  sustain  my 
view;  for  it  is  intimated  in  the vitbiiraL that, 
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if  the  railroad  oompa^  had  unlawfully  de- 
prived  the  plaintiff  of  poasMaion  of  the  prop- 
erty, she  oould  have  maintained  an  action 
against  it,  although  she  had  no  title  to  aame. 
I  fail  to  find  anj  of  the  authorities  cited 
by  Mr.  Justice  Cobb  which  sustain  his  the- 
ory of  what  the  common  law  is, — that  pos- 
session of  an  agent  of  his  prindpal's  chat- 
tels will  not  enable  him  to  maintain  an  ac- 
tion against  a  wrongdoer  who  has  unlaw- 
fully deprived  him  of  such  possession,  be- 
cause his  possession  ia  in  law  possession  of 
the  princi^.  As  a  general  rule,  an  agent 
cannot  maintain  an  action  in  trover  for  the 
reuovery  of  his  principal's  property;  but 
that  rule  does  not  apply  when  he  is  in  pos- 
session of  the  principal's  property,  and  oas 
been  deprived  thereof  by  the  wrongful  act 
of  a  person  who  has  no  interest  whatever  in 
that  property.  To  say  that  Ciril  Code,  t 
3038,  refers  not  only  to  an  agent  who  has 
possession,  actual  or  constructive,  of  the 
property  of  his  principal,  but  to  one  who  has 
an  interest  in  the  property,  would  be  giving 
it  a  construction  which  was  evidently  never 
oontemplated  by  the  oodiflers.  If  the 
agnf  8  right  of  action  be  based  upon  the 
fact  that  £e  has  an  intereat  in  the  pro^Mrty, 
then  he  necessarily  occupiea  som  other  rela- 
tion than  that  of  mere  agent.  If  that  is  the 
only  thing  titat  gives  him  a  right  to  sue, 
tiien  his  poBsession  is  not  that  of  an  agent, 
but  of  an  owner,  and  he  has  the  right  to  pro- 
tect his  intereat  in  the  property  against  a 
wrongdoer  independently  either  of  S  3038  or 
S  3S86  of  the  Civil  Code.  Chitty,  the  au- 
thority relied  upon  1^  Mr^  Justice  Cobb, 
reoognizea  but  one  exception  whidi  even  ap- 
pears to  exist,  and  that  ia  where  the  posses- 
eion  is  tJiat  of  a  mere  servant.  I  know  of 
no  authority  that  recognizes  the  possession 
of  an  agent  as  an  exception.  But  suppose 
it  did.  and  at  common  law  an  agent  did  not 
have  a  right  of  action  of  this  sort;  then, 
manifestly,  under  our  Civil  Code,  that  prin- 
ciple of  the  common  law  has  been  dianged. 
Suppose  the  word  "serrant"  had  been  used 
Instead  of  the  word  "agent"  in  S  3038;  no 
one  could  contend  that  the  servant  could 
not  bring  this  action.  If,  therefore,  under 
the  common  law  mere  posseidoa  1^  aa 


a^ent  of  his  priaci|>al's  property  will  give 

him  no  rifi^t  of  action  against  a  wrongdoer 
for  interference  with  audi  possession,  then 
ttut  section  *f  the  Code  <3038)  ehangea  the 
common  law  by  declaring  exactly  the  oon- 
trary. 

It  is  true  that  the  main  purpose  of  the 
oodifiera  was  to  embody  in  the  Code  of  laws 
of  this  state  not  imly  the  statutes,  but  the 
common  law  in  force,  and  also  the  decisions 
of  this  court,  and  that  in  case  of  a  want  of 
absolute  clearness  as  to  what  a  section  might 
mean,  or  in  case  of  ambiguity,  if  it  relates 
to  a  principle  of  the  common  law,  a  determi- 
nation of  what  the  common  law  on  the  sub- 
ject is  is  entirely  proper,  and  often  of  great 
aid  in  arriving  at  the  true  intent  of  the  oodi- 
iters,  and  of  uie  action  of  tha  legislature  in 
adopting  tiieir  work.  Bat,  whtn  we  find  tm 
the  Code  a  proviaioa  aa  elear  and  unmiatak- 
aUe  in  ita  meaning  aa  ia  embraced  in  I 
3038,  the  innriaUe  rule  <rf  this  court  baa 
been  to  treat  it  as  law,  although  it  may 
never  have  been  law  before  the  uoption  of 
the  Code.  Now,  that  section  says  "an 
agent  having  possession,  actual  or  construc- 
tive." Of  what?  Of  the  proper^  of  his 
principal.  It  neeeasarily  implies,  ao  tar  as 
the  ohsohite  Icsal  title  la  oononned,  that 
the  principal  alone  is  the  holder  thereto ; 
and  yet  that  section  gives  the  agoit  in  pos- 
session a  right  of  action  for  any  interfer- 
ence with  that  possession  by  third  perstus. 
What  poasessioQt  Manifestly  and  nuquca- 
tionably,  the  possession  he  holds  for  his 
principal.  If  tha  agent  has  an  interest  in 
the  proper^  himself  he  would  have  a  ri^ 
of  aeUon,  not  b^  virtue  of  his  poss— ifcrn  as 
agent  of  his  principal,  but  by  virtue  of  bis 
poaaession  in  an  entirely  difFerait  eapaei^. 
The  effect,  then,  of  the  construction  of  tha 
majority  of  the  court,  as  I  conceive  it,  is  to 
change  the  clear  and  unmistakable  meanliig 
of  the  lan^age  employed  in  the  Code,  and 
to  add  to  its  words  a  thought  that  djnply 
amonnta  to  ita  absolute  repeal. 

For  tbe  above  reasons,  I  feel  euutralned 
to  differ  from  the  views  of  the  maJorUy  of 
my  brethren,  and  think  that  the  oonrt  balov 
wred  In  granting  a  nonsuit. 


IOWA  SUFBim  CiOtTBT. 


STATE  of  Iowa 

V. 

Irwtn  CHAUVST,  Appt. 
(  Iowa  ) 

1.  A  sltttHtovr  reqnlreneat  of  eorrob- 
onfloK  of  an  ■ceompllee  to  warrant  s 
conviction  on  his  testimony  ts  safBdently  met 


NoTS. — On  tbe  subject.of  manlefpal  power  as 
to.  houses  of  III  fame  there  ts  a  ncU  In  this 
•tries  with  the  ease  of  People  v.  Hanrahaa 
(BCieta.)  4  L.  B.  A.  TH,  and  soma  cases  in  a 
note  to  State  v.  Rarstendlek  (La.)  89  L.  B.  A. 
t21;  also  the  case  of  L'Hota  t.  New  Orleans 
<La.)  44  L.  R.  A.  90. 
fil  U  It.  A. 


b7  sdmlsBlone  and  seta  of  the  aeeassd  tood- 
log  to  ronnset  him  with  the  commission  of  tte 
offense. 

9.  A  99wmvmA  waaron  trmvellmv  trmm 
plaee  to  place.  In  which  prostltntloa  Is 
carried  on,  maj  eoastltnte  s  hooes  of  111  tOsM 
within  the  meaning  of  a  statute  proUUtiaff 
the  keeplDff  of  anch  hooaea 

(October  3,  1900.) 


As  to  ordlnaoee  prohibiting  proetltntes  on 
ntreets  between  certain  hoars,  see  Dnnn  v.  Com. 
ose  of  Catlettsbnis  (Ky.)  48  U  B.  A  701. 

a  ease  holding  that  a  privata  room  la  a 
hotel  mar  be  a  ''place"  or  "house"  within  the 
meanliv  of  an  ordinance  as  to  (fambHng,  see 
Greenville  r.  Konmls  (S.  C.)  60  L.  B.  A.  735. 
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APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Sac  County  oon- 
-ricting  him  of  keeping  a  house  of  lU  fame 

The  facta  are  stated  in  the  opinion. 

ifr,  a  B.  Metcalfe,  for  appellant : 

There  can  be  no  doubt  that  the  prosecuting 
"witDcas,  Blaaeha  Billings,  was  an  accomplice 
^  the  defendant,  Chauvet. 

There  is  no  oorrobora4ion  of  Blanche  Bil- 
lings's evidence  that  tends  to  connect  defend- 
ant with  the  oonunission  of  the  offense,  as  re- 
quired by  S  54S9  of  the  Code  of  Iowa. 

Uptim  T.  State,  5  Iowa,  466;  State  v.  TuU 
iay,  18  Iowa,  88;  State  T.  OlemeM,  38  low,, 
257;  trfatoT.TTilUt^B  Iowa.  682. 

IIm  covered  wagon  described  in  the  indict- 
ment is  not  a  "house"  of  ill  fame.  Tli«  stat- 
ute refers  exolusivelT  to  the  common  and 
■ordinary  deflnifaion  of  house,  whicb  means  a 
-substantial  structure  built  or  used  speciA- 
-cally  as  a  place  of  abode.  Primarily  it 
mnat  be  a  house  in  its  ordinaiy  SMise,  as  dis- 
tinguished from  a  vehicle — a  wagon,  bnggy, 
-or  carriage.  A  wagon  is  too  friul  a  staiio* 
tore  to  rise  to  the  dignity  of  a  "house." 

State  T.  MuUen,  36  Iowa,  207;  Bosooe, 
<!rim.  Er.  p.  270,  foot  note;  9  Am.  ft  Eng. 
Enc.  Law,  p.  778;  Bishop,  Statubny  Crimes, 
I  220. 

Ho  case  is  to  be  Ixought  by  oonstmction 
-vithin  a  statute  unless  it  is  otnnpletaly  with- 
-in  its  words. 

Bishm,  Statutory  Crimea,  S  220. 

To  hoM  thai  a  wagon  is  a  house  would  he 
putting  the  yery  stricteat  eonstmction 
Against  defendant  possible. 

State  7.  MoOovxm,  20  Conn.  246,  62  Am. 
Rep.  336;  Equitable  L.  Ins.  Co.  v.  Gleaaon, 
60  Iowa,  47,  8  W.  700;  Blackman  t. 
Wadaworth,  66  Iowa,  81,  21  K.  W.  190. 

ileasra.  SUlton  Bemler,  Attorney  Gen- 
eral, Clutflea  A.  Van.  Vleek,  and  Miles 
W.  "Hvwhjf  for  appellee: 

Witness  was  not  an  acoomplioe  with  the 
•defendant  in  the  act  of  wbicb.  he  was  ac- 
cused. H«  was  indicted  for  committing  the 
crime  of  keeping  a  certain  hcuse  resorted  to 
for  a  certain  purpose,  l^egist  of  the  crime 
is  the  ltee[»ng  of  such  a  house. 

State  V.  Band,  7  Iowa,  412,  71  Am.  Dec. 
453;  State  t.  Lee,  80  Iowa,  81,  45  N.  W. 
h645  ;  State  V.  Alderman,  40  Iowa,  376 ;  State 
^,  Toung,  96  lowa,  262,  65  N.  W.  160. 

One  who  merely  occupies  a  rotnu  in  a  disor- 
•derly  house  Is  not  liable  as  a  keeper  unless 
she  is  the  proprietress. 

Moore  v.  State,  4  Tex.  App.  127. 

To  charge  defendant,  it  fs  not  necessary  to 
prove  tiut  he  was  the  owner  of  the  house, 
nor  1^  poaittve  testimony  that  he  was  the 
Iceeper  at  it.  But  the  jury  may  conclude 
that  he  was  such  kec^,  by  proof  that  he 
.acted  as  such,  or  so  held  himself  out  to  the 
world. 

State  T.  Hand,  7  Iowa,  412,  71  Am.  Dee. 

-453. 

A  covered  wagon  is  a  hoose  as  Uie  term 

is  used  in  the  statute. 

State  r.  Uullen,  35  Iowa,  207 ;  Killman  r. 
State,  2  Tex.  App.  223,  28  Am.  Sep.  432. 
41L.B.A. 


Chadtvi.  681 

The  statute  does  not  require  that  the  place 
be  hatHtually  used,  or  for  any  length  of  time. 

State  T.  Lee,  80  Iowa,  76,  46  N.  W.  545; 
Shuetmr  r.  State,  82  N.  J.  L.  621,  41  Atl. 
701. 

■henria,  J.,  ddivered  the  opinion  of  the 
coort: 

The  defendant  was  convicted  oi  keeping  ft 
house  of  ill  fame^  which  oonusted  in  tne  use 
of  a  covered  wag<m,  with  which  he  traveled 
from  place  to  place,  and  in  which  prostitu- 
tion was  carried  on.  The  principal  witness 
for  the  state  was  a  young  woman  who  testi- 
fied that  she  was  engued  to  go  with  the  de- 
fendant in  a  wvgon  ramished  1^  him,  for 
the  purpose  of  sexual  commeroe  for  hire 
throughout  the  country,  and  that  she  did  very 
frequently  indulge  thnein  in  the  vragon  in 

Jiueetion,  with  the  knowledge  and  at  Uie  so- 
laitation  of  the  defendant,  and  that  the 
wages  of  her  sin  were  given  over  to  the  de- 
fendant, defendant  inaiets  that  this 
witneas  was  an  aconnidia^  within  t^  mean- 
ing of  the  law,  and  that  her  evidence  as  to 
his  keeping  the  wagon  is  not  sufficiently  cor- 
roborated. It  may  wdl  be  doubted  whether 
this  poution  Is  tenable,  but,  if  it  is,  the  evi- 
dence iu  corroboration  is  ample.  His  admis- 
sion, and  his  apparent  control  of  the  wagon 
and  team,  authoriiied  llie  juiy  to  find  as  it 
did,  for  they  tended  to  connect  him  with  the 
commission  of  the  <^ense,  and  this  Is  all 
tlie  statute  requirea.  State  t.  Frcnoft,  06 
Iowa,  256,  66  N.  W.  166. 
.  The  defendant  ccntends  that  the  keeping 
of  a  covered  wagon  for  the  purpose  of  pros- 
titution and  lewdness  cannot  be  brought 
within  the  statute  prohibiting  the  keeping  of 
a  house  of  ill  fame;  tiiat  a  structure,  to  aoa- 
stitute  a  house,  must  be  fixed  in  some  partic- 
ular locality,  and  be  substantial  and  abiding. 
The  statute  does  not  say  that  these  condi- 
tions shall  exist,  or  define  what  shall  be  con- 
sidered a  house,  within  its  meaning.  That 
houses  may  be  built  of  stone,  bridk,  wood, 
iron,  glass,  or  any  other  material,  or  combin- 
ation tSiereof,  which  may  suit  the  fancy  of 
the  builder,  cannot,  we  opine,  be  successful- 
ly controverted.  If  this  be  true,  then  it  may 
be  built  of  such  materials  as  are  commonly 
used  in  the  constmetlmi  of  wagons  and  the 
covers  thereto.  Nor  are  we  aw«re  of  any  fixed 
and  defliUte  si»  or  shape  necessaiy  to  create 
a  house  in  l^al  ccmtemplation.  The  Cen- 
tury Dictionary  defines  a  honee  ae  "an  abid- 
ing place;  an  abode;  a  place  or  means  of 
lodgment."  The  evidence  shows  this  wagon 
to  have  been  fixed  up  with  a  black  cover, — 
likely  to  correspond  with  the  shades  of  night. 
It  had  a  curtun  in  front,  which  was  dr<^ped 
when  oecarion  required  the  ocacealmnit  of 
the  harlot  and  her  lascivious  visitor.  In  it 
alone  the  defendant  and  his  companion  in 
sin  abode  and  found  lodgmemt  and  shelter 
for  several  weeks  prior  to  his  arrest.  If  a 
stcme  house  were  being  nwved  from  <me  point 
to  another  in  the  same  city  or  town,  or  from 
one  town  to  another,  as  has  been  done,  and 
during  the  time  of  such  moving  it  wae  used 
for  purposes  of  proetitution,  could  it  be  held 
that  the  mere  fact  of  ita  b^ng  onwheels  de- 
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atT<^ed  ita  ebaractert  We  think  not.  If 
uned  at  a  plaoe  of  abode  for  human  beings, 
it  would  RtiU  be  a  house.  The  boat  whitdi 
floats  for  months  each  year  upon  some  beaU' 
tiful  sheet  of  water,  and  carries  the  entire 
family  and  numerous  friends  of  itf  opulent 
owner,  is  denominated  a  "bouse  boat."  And 
wbyl  Because  it  is  the  temporary  aUding 
plaoe  of  itM  oocupanti)  and  aniwers  the  pur- 
pose, for  tbe  time  bunft  of  the  most  expen- 
•ive  and  stationary  palMW.  In  Btata  t.  Mvl- 


Uh,  3S  lova,  207,  It  was  held  that  a  boat  <m» 
the  Mtmssippi  river  was  a  bouse  of  ill  func, 
within  the  meaning  of  the  statute.  It  doee 
no  violcmoe  to  the  statute  nor  to  sound  rea- 
son to  hold  that  a  wagon,  under  the  ecmdi- 
tions  shown  in  this  reoord,  ia  also  within  th» 
contemplation  therecrf. 
The  judgtnmt  it  afflnud. 

Omsw,  Ch.     not  tiUiB^ 


MINNESOTA  SUPREME  COURT. 


Rose  WALKER,  Bespt., 

V. 

BT.  PAUL  CITY  RAILWAY  COMPANY, 
AppU 

4  ...Minn.  ) 

*1.  It  la  Bikt  tlie  doty  of  «  versom  «eck- 
l»m  PMSKK*  on  un  eleetrlo  street  ear 
to  ossaoie  that  proper  signals  to  stop  tbe 
car  will  be  disregarded,  but  Bach  passenger 
mar  hare  regard  to  tbe  probable  conduct  of 
the  person  In  charge  of  the  car,  and  act  ac- 
cordlDgly,  when  such  reliance  la  not  appar- 
ently attended  with  danger. 

M.  It  la  mat,  m  Matter  of  law,  Besll- 
Vesee  for  a  penoa  Intuidlng  to  take 
passage  on  a  street  car  to  aasnme  that  each 
car  la  monlng  at  tbe  cuBtomary  rate  of 
speed,  and  to  act  with  reference  to  snch 
enstom.  In  the  absence  ot  eridenee  to  the 
contra^. 

8.  BTideaoe  eoaaldercd,  and  held  to  sup- 
port the  Ondlng  of  the  Jorr  that  defendant 
negllgenttj  disregarded  signals  to  stop  one 
of  Its  electric  care,  which  was  run  at  a  reck- 
less rate  of  speed  pest  tbe  proper  stoi>plng 
place,  and  that  plaintiff  was  not  negligent, 
under  tbe  facts  found  bj  the  jury  In  this 
case,  in  passing  before  such  car,  when  in- 
tending to  enter  the  same  as  a  painwnger. 

lOolHmt  oad  Browa,  JJ.,  Mumnt.} 

(Norember  22,  1900.) 

APPEAL  by  defendant  from  an  order  of 
tbe  District  Court  for  Ramsey  County 
denp^inff  a  new  trial  after  Terdict  in  favor  «f 

5 laintin  In  an  action  brought  to  reoover 
ainaces  for  personal  injuries   alleged  to 
have  been  caused  by  defendant's  negligence. 

Affirmed. 

The  facts  are  stated  in  tbe  opinions. 
Ucssrs.  If BBB  *  Thycoaom*  for  appel- 
lant: 

It  is  negligence  (oonb'ibutory  negligence) 
to  take  dose  and  unnecessaiy  chances. 
Bclton  V.  Baxter,  54  N.  Y.  245,  18  Am. 

'Headnotes  hj  Lotelx,  J. 

Note. — The  above  case  1b  sufficiently  peculiar 
In^lts  facts  so  tbat  there  do  not  seem  to  be 
any  exact  precedents  for  It. 

On  tbe  general  question  of  negligence  In  get- 
ting on  or  off  a  moving  street  car.  see  note  to 
Jagger  v.  People's  Street  E.  Co.  (Fa.)  88  L. 
R.  A.  780. 
fil  L.  K.  A. 


Rep.  678;  WiUiamwn  r.  Uetropolitaw 
Street  R.  Oo.  29  Misc.  324,  60  N.  Y.  Supp. 
477;  (yCoaneUv.  8t.  Paul  City  B.  Oo.  64 
Minn.  400,  67  N.  W.  363;  Clancy  t.  Troy  A 
L.  B.  Oo.  88  Hun.  486,  34  N.  Y.  Supp.  877 
May  V.  Metropolitan  Street  B.  Co.  26  Misc. 
748,  57  N.  Y.  Supp.  277;  Beach,  Neg.  3d  ed. 
S  269 ;  Creamer  v.  West  End  Street  B.  Co, 
156  ^iase.  320,  16  L.  R.  A.  490,  31  N.  E.  391 : 
Hickman  t.  Haasan  Electric  B.  Oo.  36  App. 
Div.  376,  56  N.  Y.  Supp.  751;  Bheehan  v. 
Philadelphia  A  R.  B.  Co.  166  Pa.  354,  31 
Atl.  120;  WaUon  T.  Jfownd  City  Btrost  R, 
Oo.  133  Mo.  240,  84  8.  W.  573 ;  Myer$  y.  Bal- 
timore (£  O.  B.  Oo.  160  Pa.  386,  24  Atl.  747 ; 
Oulbert»on  v.  Metropolitan  Street  B.  Co,  14^ 
Mo.  36,  30  S.  W.  834;  BttuOeyr.  8t.  Paul « 
D.  R.  Co.  48  Minn.  249,  61  N.  W.  116;  Oreen- 
gard  v.  St.  Paul  City  B.  Oo.  72  Minn,  181,  76- 
N.  W.  221. 

Respondent  cannot  rely  upon  the  slowing- 
down  ot  the  car  to  excuse  her  negligence. 

Studies  V.  St.  Paul  d  D.  B.  Oo,  48  Minn. 
240,  61  N.  W.  IIS;  CdfMy  T.  Ohieaao,at,P, 
M.  &  0.  B,  Co.  40  Minn.  220,  48  N.  W.  012. 

If  the  headlight  prevented  respondent 
from  seeing,  she  should  have  waited. 

Beaney  v.  Long  Island  B,  Oo.  112  N.  Y. 
122,  19  N.  E.  422;  Olson  t.  Ohieago,  M.  A 
St.  P.  B.  Co.  81  Wis.  41,  60  N.  W.  412,  1096; 
Weat  Jersey  R.  Co.  v.  ^iroi*.  55  N.  J.  L.  574,. 
27  Atl.  1064;  Beynon  r.  Pennsylvania  R.  Oo. 
108  Pa.  642,  32  Atl.  84;  Hovenden  Penn- 
sylvania R.  Co.  180  Pa.  244,  36  Atl.  731. 
On  petition  for  reargument. 

Where  one  appnwching  a  railroad  cross- 
ing seee  or  hears  an  approaching  train,  muA 
attempts  to  cross  before  it  readiea  him,  b» 
is  negligent  as  a  matter  of  law. 

Myers  v.  Baltimore  de  O.  R.  Co.  150  Pa. 
380,  24  Atl.  747 ;  Mulherrin  t.  Delaware,  t. 
A  W.  R.  Co.  81  Pa.  306;  Moore  v.  Philadel- 
phia, W.  A  B.  R.  Co.  108  Pa.  340;  PennayU 
vaniu  R.  Oo.  v.  Mooney,  126  Pa.  244,  17  Atl. 
600;  Bacon  v.  Delaware,  L.  <£  IF.  R.  Oo.  143- 
Pa.  14,  21  Atl.  1002;  Bheehan  v.  PhUadtU 
phia  A  B.  B.CO.  106  Pa.  354,  81  Atl.  120; 
Uolden  v.  Pennsylvania  R.  Co.  160  Pa.  1,  32 
Atl.  103:  Penneylcanta  R.  Oo.  r.  Bell,  122" 
Pa.  68,  16  Atl.  501;  Reilly  T.  Metropoliton 
Street  R.  Co.  61  N.  Y.  Supp.  785;  Ariz  v. 
Chicago,  R.  I.  d  P.  K.  Co.  34  Iowa,  153:  Cat- 
liyan  v.  Neu>  York  C.  d-  H.  R.  R.  Co.  59  N. 
Y.  651;  IVoodard  t.  2/ev  York,  L.  H'. 
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H.  Co.  106  N.  Y.  374.  13  N.  S.  424;  LouU- 
vitte,  N.  A.  6  C.  It,  Oo,  V.  Btommel,  126 
Ind.  85,  25  N.  E.  8G3;  Lake  Shore  £  M.  B. 
R.  Co.  auuderiand,  2  111.  App.  307 ;  Broum 
T.  Milusaukee  A  8t.  t.  R.  Co.  22  Minn.  IQH; 
MUler  V.  Ti-uetdale,  56  Minn.  274,  67  N.  W. 
Wl;  Turner  v.  Bannibal  £  St.  J.  R.  Oo.  74 
Mo.  606;  KioiotkoiDahi  v.  Grand  Trunk  R. 
Co.  70  mch.  640,  38  N.  W.  468. 

Meau  ol  knowledge  ii  eqiul  to  knowledge. 
Pl^nUff  haA  the  meuu  of  proteetlng  her- 
■elf.  Can  the  neglect  the  meani  at  band, 
entirely  neglect  her  du^  and  wholly  rely 
on  the  oonduct  of  others  to  whom  she  owes 
the  reciprocal  duty  of  ezerctBing  caret 

The  ordinance  learee  the  speed  aa  to  street 
cars  unlimited  at  the  point  of  tius  accident. 

Plaintiff  was  boirnd  to  know  the  ordinance 
of  the  dty. 

Buffalo  T.  Webater^  10  Wend.  99;  Palmwra 
T.  Morton,  25  Mo.  593 ;  Eeland  v.  LotoeU,  3 
Allen,  408,  81  Am.  Dec.  670;  Eagtioood  v. 
La  Croase  City  R.  Co.  04  Wis.  163,  68  N.  W. 
C52. 

The  decisions  cited  in  the  majority  opin- 
ion are  from  states  where  the  rule  no  longer 
prevails,  and  such  deoisions  have  been  im- 
pliedly,  if  not  expreasly,  orarniled. 

Jfyer*  t.  Baltimore  d  0.  R.  Oo.  160  Pa. 
886,  24  AtL  749;  RoArian  t.  Hew  7orh,  N. 
R.  A  a.  R.  Co.  126  K  Y.  626,  26  N.  E.  741 ; 
CulUyn  T.  Delaware  A  B.  Canal  Co.  113  N. 
Y.  607,  21  N.  E.  716;  MoOee  r.  Oonaolidated 
Street  R.  Co.  102  Mich.  107,  26  L.  B,  A.  300, 
60  N.  W.  293;  Everett  Los  Angelet  Oonsol. 
Electric  R.  Co.  115  Cal.  105,  34  L.  R.  A.  350, 
46  Pac.  889,  43  Pac.  207;  Watmn  r.  Mound 
City  Btreet  R.  Oo.  183  Mo.  246.  84  a  W. 
673. 

One  is  guilty  of  contributory  negligence 
who  crosses  a  street  railroad  track  when  it 
is  evident  to  him  that  be  cannot  pass  in  safe- 
ty unless  the  motorman  stops  or  slackens  the 
•peed  of  an  approaching  car. 

Wiliiamaon  f.  Metropolitan  Street  R.  Oo. 
29  Misa  824.  60  N.  Y.  Supp.  477 ;  Knoker  v. 
Canal  di  0.  R.  Co.  62  Ia.  Ann.  806,  27  Bo. 
270;  Hickman  v.  Tfaaaau  Electric  R.  Co.  36 
App.  Div.  376,  50  N.  Y.  Supp.  751 ;  Stoanson 
T.  Central  R.  Co.  68  N.  J.  L.  605.  44  Atl, 
852;  LouiaviUe,  y.  A.  <£  0.  R.  Co.  v.  Ste- 
phena,  13  Ind.  App.  145,  40  N.  E.  148;  Smith 
V.  Wabaah  R.  Co.  141  Ind.  02,  40  K.  E.  270; 
Jtcem  V.  Tama  A  T.  Eleatrio  R.  A  Light  Co. 
104  Iowa.  563.  73  N.  W.  1046;  Cleveland,  C. 
C.  A  at.  L.  R.  Oo.  y.  Miller,  149  Ind.  490.  40 
K.  E.  445. 

ifr.  Hemrr  Oonlln,  for  respondent : 

The  character  of  plaintiff's  conduct  muHt 
be  adjudged  in  the  light  of  the  probable  or 
apprehended  conduct  of  defendant  and  its 
servants,  and  the  right  on  her  part  to  as- 
sume that  defendant  and  its  servants  would 
act  with  reasonable  caution,  and  not  with 
culpable  n^ligenee. 

At  this  stopping  place  appellant,  in  ap- 
proaching it  with  Its  cars,  owes  the  duty  to 
vrciy  person  wlio  may  be  there  intending  to 
baoome  a  passenger,  to  anticipate  their  pres- 
ence, and  the  fact  that  they  will  be  passing 
across  there  in  just  the  manner  appellant 
has  provided  for  thtton;  to  be  oa  the  lookout 
UL.R.A. 


for  tJion;  to  regulate  Vb»  speed  of  Its  em 

in  approaching  with  reference  to  the  proba- 
bility of  persons  being  there,  and  so  that 
they  can  be  readily  stopped  if  people  are  dis- 
covered there,  or  after  being  signaled  a  rea- 
sonable distance  from  the  platform;  and  to- 
stop  its  con  there  when  such  a  signal  is- 
given. 

Booth,  Street  Railways,  |  847;  Augusttt 
A  B.  R.  Oo.  T.  RandaU,  79  Oa.  304.  4  S.  E. 
674;  Ooller  v.  Frankford  A  B.  R.  Oo.  0  W.  N. 
C.  477 ;  Bowie  v.  Greenville  Btreet  R.  Oo.  6& 
Mias.  190,  10  So.  674;  Strutgel  v.  Bt.  Paul 
City  R.  Co.  47  Minn.  543.  50  K.  W.  690; 
Aiideracn  v.  Minneapolis  Street  R.  Oo.  42 
Minn.  400,  44  N.  W.  618;  Cincinnati  Btreet 
R.  Co.  V.  Snell,  54  Ohio  St.  197,  32  L.  R.  A. 
270,  48  K.  E.  207;  DaM  v.  Mihoaukeo  City 
R.  Oo.  65  Wis.  371.  27  K.  W.  187;  SumMnt 
T.  Vnim  Street  R.  Oo.  110  Mo.  76.  19  B.  W. 
69;  Swain  r.  Fourteenth  Street  R.  Oo.  93- 
Cal.  170,  28  Fao.  879;  Baltimore  City  Paaa. 
R.  Co.  V.  MoDonneU,  43  Md.  534;  Little  v. 
Street  R.  Co.  78  Mich.  206.  44  N.  W.  137 ; 
ElUek  V.  Metropolitan  Btreet  R.  Co.  15  App. 
Div.  666,  44  N.  Y.  Supp.  623;  Wintera  v, 
Kanaaa  City  Cable  £.  Oo.  99  Mo.  619.  6 
R.  A.  536.  12  8.  W.  652. 

if  a  ear  la  operaited  at  an  nniisaal  mt^  ii» 
.the  absence  of  a  statute  or  ordinance  govern- 
ing  it,  the  question  of  what  was,  tinder  the 
circumstances,  a  reasonaUe  rate,  would  be- 
for  a  jury  to  decide. 

East  St.  Louis  Electric  Street  R.  Oo.  r. 
Bums,  77  111.  App.  629;  Bhea  v.  Bt.  Pout 
City  R.  Oo.  50  Hum.  396.  62  N.  W.  902; 
ffatmffren  v.  Ticin  City  Rapid  Tranait  Oo, 
61  Minn.  85.  63  X.  W.  270;  Boword  t.  Bt, 
Paul,  M.  A  AI.  R.  Co.  32  Minn.  214.  20  N. 
W.  93;  Pullerlon  v.  Metropolitan  Street  R. 
Co.  37  App.  Div.  380,  55  N.  Y.  Supp.  1068;^ 
liitiuer  v.  Crosstoum  Street  R.  Oo.  153 
Y.  70,  46  N.  E.  1044;  Boyer  v.  St.  Paul  City 
R.  Co.  64  Minn.  128,  55  N.  W.  825;  Shearm. 
&  Redf.  Heg.  i  485  B.;  Cooke  v.  Baltimore^ 
Traction  Oo.  80  Md.  551.  31  Atl.  327 ;  Vow- 
ark  Paaa.  R.  Co.  v.  Blook,  66  N.  J.  L.  605.  2S 
L.  R.  A.  374,  27  Atl.  1067;  Flewelling  v. 
Lewiston  A  A.  Horae  R.  Co.  89  Me.  585,  36 
Atl.  1056;  Cleveland,  C.  A  O.  R.  Co.  v.  Keary, 
3  Ohio  Ut.  209. 

The  absence  of  any  fault  on  the  part  o£ 
the  plaintiiT  may  be  inferred  from  the  cir- 
cumstances, and  the  disposition  of  men  t» 
take  care  of  themselves  and  keep  out  of  diffi- 
culty may  properly  be  taken  into  oonaidera- 
tion. 

Washington  A  G.  R.  Co.  T.  Oladmon,  IS- 
Wall.  401,  21  L.  ed.  114. 

If  the  character  of  an  act  by  which  one 
exposes  himself  to  peril  is  to  be  judged  by 
its  result  alone,  a  person  would  in  moot 
cases  be  condemned  as  negligent  who  would 
voluntarily  place  himself  in  a  position  of 
possible  danger,  if  barm  should  come  to  him. 

Thurber  v.  Barlem  Bridge,  M.AF.R.  Oo, 
00  X.  Y.  332 ;  Loucka  v.  OXieago,  M.  A  Bt.  P, 
R.  Co.  31  Minn.  526,  18  N.  W.  651  j  GarHty 
v.  Detroit  Cititena'  Street  R.  Co,  112  Mich. 
300,  37  L.  R.  A.  529,  70  N.  W.  1018;  Jetter 
V.  A'cw  York  A  fl.  R.  Co.  2  AW).  App.  Dec 
458;  LanghofI  v.  Milwaukee  AM.  du  Ch.,R. 
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•Co.  IB  Wis.  516;  Thoreaen  v.  La  Crosse  City 
H.  Co.  87  Wis.  597.  58  N.  W.  1051 ;  Piper  v. 
4:kicago,  U.  i  8t.  P.  R.  Co.  77  Wis.  255,  40 
N.  W.  165;  2  Thomp.  Neg.  p.  1172;  Johnson 
■V.  St.  Paul  City  R.  Co.  67  Minn.  280,  36  L. 
H.  A.  58C,  69  N.  W.  900;  Wataon  v.  Minne- 
-apolis  Htreet  R.  Co.  53  Minn.  551,  56  N.  W. 
742;  Newaon.  t.  New  York  O.  R.  Co.  29  N. 
Y.  383;  Gordon  v.  Qrond  Street  A  N.  B.  Co. 
40  Barb.  540;  St.  Louis.  V.  T.  B.  R.  Co. 
T.  Dunn,  78  111.  197;  Cleveland.  C.  C.  d  I. 
It.  Co.  T.  Htarington,  131  Ind.  426,  30  N.  E. 
^7;  Robinaon  v.  Western  P.  B.  Oo.  48  Ua). 
409. 

This  ease,  under  any  theory  of  it,  WM  at 
least  for  the  jury. 

Kottuch  V.  St.  Paul  City  R.  Co.  78  Minn. 
469,  81  N.  W.  215;  Lang  v.  Houston,  W.  S. 
.&  P.  Ferry  R.  Co.  75  Hun,  151,  27  N.  Y. 
£upp.  90;  Chicago  £  B.  I.  R.  Co.  v.  O'Con- 
.nor,  119  III.  686.  9  N.  E.  263;  McClain  v. 
Brooklyn  City  ft,  Co.  116  N.  Y.  460,  22  N. 
K.  1002;  Erd  t.  St.  Paul,  22  Minn.  443; 
Hooper  v.  Great  northern  R.  Co.  (Minn.) 
«3  N.  W.  440;  Hen&rickaon  v.  Great  North' 
«rn  R.  Co.  52  Minn.  340,  S4  N.  W.  189; 
Sti-uok  V.  Chicago,  M.  <6  St.  P.  R.  Co.  58 
Minn.  298.  69  N.  W.  1022;  Consolidated 
Traction  Co.  v.  Glynn,  69  N.  J.  L.  432;  Car- 
roll V.  Minnesota  Valley  R.  Co.  14  Minn.  57, 
Oil.  42;  Panda  v.  St.  Paul  City  R.  Co.  71 
Minn.  438.  74  N.  W.  166;  Callahan  v.  Phila- 
delphia Traction  Co.  184  Pa.  427,  39  Atl. 
222;  Walla  v.  Rochester  R.  Oo.  92  Hun,  582. 
an  N.  Y.  Supp.  1102;  Wharton.  Neg.  I  420; 
Beach,  CSmtrib.  Keg.  S  163 ;  Hoye  v.  Chicago 
.d  N.  W.  R.  Co.  62  Wis.  666.  23  N.  W.  14; 
Fairell  v.  Waterbury  Horse  R.  Co.  60  Conn. 
239,  21  Atl.  676,  22  AU.  644;  Tork  v.  Maine 
<J.  R.  Co.  84  Me.  117,  18  L.  R.  A.  60,  24  Atl. 
700;  Broftson  v.  Cakes,  22  C.  C.  A.  520,  40 
V.  8.  App.  413,  76  Fed.  Rep.  737;  Grand 
Trvnk  R.  Co.  t.  Ives,  144  V.  S.  417,  36  L. 
-ad.  489,  12  Sup.  Ct  Urn.  979;  Ernst  y.  Hud' 
.son  River  £.      S5  K.  V.  0, 90  Am.  Dee.  761. 

iMwmljt  J.f  delivered  tlie  opinUm  of  the 

'Court: 

Action  for  damages  sustained  by  plaintiff 
while  attempting  to  take  passage  on  one  of 
defendant's  Interurban  cars.  Plaintiff  had 
I*  VOTdict.  After  moUon  for  judgment  upon 
the  verdiet,  or  for  a  nev  trial  in  tiie  alter- 
natire,  which  was  denied,  defendant  ap- 
-peals. 

In  adopting  the  required  inferences  in  fa- 
vor of  the  verdict,  the  following  facts  must 
be  accepted  as  true  on  this  appeal ;  The  In- 
terurban electric  line  between  St.  Paul  and 
Minneapolis  runs  over  University  avenue  up- 
«n  double  tracks,  the  eastern-bound  cars  run- 
ning on  the  south  and  the  western-bound 
«ars  on  the  north  traek,  making  it  necessary 
:fur  St.  l*aul  paBsengera  approaching  a  car 
from  the  north  side  of  the  avenue  to  cross 
<)oth  tracks  in  order  to  enter  the  oar  gate, 
which  opens  on  the  south  side  on  the  stop- 
page of  the  car.  At  the  first  stopping  place 
west  of  the  Minnesota  Transfer  Bridge  there 
-is  a  crosswalk  leading  from  the  sidewalk  on 
.the  north  of  the  avenue  transversely  across 
4he  same  to  plank  platforms,  16  feet  wide,  on  ' 
£1  L.  K.  A. 


either  side  of  the  ear  tracks,  which  wera 
placed  there  by  defendant.  There  was  no 
sidewalk  along  the  south  side  of  the  avenue, 
and  the  only  purpose  of  the  crosswalk  or  the 
plank  platforms  referred  to  was  the  conve- 
nience of  passengers  who  had  occasion  to  get 
on  or  off  the  oars  at  that  point.  The  dis- 
tance f  rtKB  the  north  sidewalk  to  the  plank- 
ing on  the  south  side  is  68  feet.  At  tho 
time  oi  the  accident  all  cars  running  over 
the  Interurban  line  were  required  to  stop  at 
this  point  up<Hi  signal,  and  the  public  were 
apprised  of  this  fact  b^  a  sign  placed  upon 
one  of  defendant's  adjacent  electric  poles, 
which  reads,  "Electric  trains  stop  here." 
There  were  numerous  business  places  and 
dwellings  in  the  vicintty,  and  frequent  occa- 
sion to  stop  the  cars  at  this  place,  which  is 
commonly  Known  as  "Minnesota  Transfer." 
At  the  time  in  question  the  plaintifF  had 
been  visiUng  friends  near  the  Minnesota 
Transfer,  and  had  gone  to  that  point  from 
St.  Paul  on  Uie  afternoon  in  question.  Re- 
turning, about  11  o'clock  at  night,  she  and 
two  gentlemen  friends  went  to  the  point  on 
the  north  side  of  the  avenue  sidewalk  where 
the  plank  crosswalk  leaves  the  same  for  the 
street-car  platforms.  At  this  point  an  In- 
terurban car  coming  from  Minneapolis  was 
discovered  its  headlight  approaching, 
more  than  700  feet  distant.  On»  of  the  gen- 
tlemen (William  Ryan)  left  plaintiff,  and 
ran  rajridly  across  the  tracks  to  the  south 
platform,  for  the  purpose  of  signaling  the 
car  to  Bt<^.  Plaintiff  immediately  fol- 
lowed, walking  at  a  quick  pace,  supposing 
that  she  would  have  ample  time  to  reach  the 
platform  before  the  arrival  of  the  ear. 
Ryan,  standing  on  the  |4atfonn,  signaled 
the  car  with  his  hands  in  the  usual  manner 
several  times.  As  near  as  the  evidence  can 
juutify  estimates  of  distances,  the  ear  was 
400  feet  away  when  Ryan  commenced  ngnal- 
ing.  The  headlight  of  tiie  car  was  burning 
brightly  at  the  time,  and  enabled  the  moto- 
neer  to  see  ahead  400  or  600  feet.  Tbe 
plaintiff,  in  passing  to  the  platform,  looked 
in  the  direction  of  the  approaching  car,  be- 
tween tbe  north  nul  and  the  sidewalk,  and 
also  looked  again  while  she  was  pauing 
over  the  north  rail,  and  says  that  it  seemed 
to  her  at  both  times  that  tiie  ear  was  slack- 
ing speed.  The  glare  of  the  headlight  was 
so  strong  that  she  was  unable  to  distinctly 
determine  either  its  distance  or  speed,  but 
was  inclined  to  believe,  from  tbe  signals  that 
she  had  seen  given  for  her  benefit,  that  the 
car  was  coming  to  a  stop,  and,  reljring  upon 
this  fact,  and  that  she  would  have  time  to 
eross  the  tracks  in  safety,  kept  on  until  at 
the  moment  leaving  the  south  rail  she  waa 
struck  and  seriously  injured  by  ii^e  ap- 
proaching ear,  which  was  running  at  the 
rate  of  46  miles  an  hoar,  and  was  not  stopped 
until  300  feet  aftor  the  collision.  There  was 
evidence  tending  to  show  that  the  maxi- 
mum rate  of  speed  at  this  erosung,  where  no 
stoppage  was  to  be  made,  was  20  miles  an 
hour.  The  car  in  question  had  an  admitted 
speed  capacity  of  45  miles  an  hour,  and  there 
'  is  nothing  improbaUe  in  the.  view  that  it 
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ms  ninniDg  at  Uuit  rate  of  speed  at  the  time 
•ot  the  accident. 

The  serious  contention  on  the  part  of  de- 
fendant is  that  the  plaintiff  was  guilty  of 
-contributory  negligence  in  passing  in  front 
-of  the  car.  If  it  is  so  clear,  as  a  matter  of 
law,  that  plaintiff's  conduct  mu  negligent, 
under  the  circumstances  detailed,  it  ia  onr 
-du^  to  set  the  verdict  aside  and  order  a  new 
trial.  If  not,  the  jury  were  the  proper  arbi- 
ters to  detennane  titis  question,  and  we  have 
.no  right  to  interfere  with  their  conclusion. 
It  must  be  conceded,  in  reviewing  this  rec- 
ord, that  the  defendant  was  negligent  in  dis- 
obeying proper  signala,  and  in  running  its 
■«ar  at  a  reckless  rate  ot  speed  over  the  crosii- 
ii^.  Again,  at  the  time  the  M^nal  to  stop 
was  given  by  Ryan,  iox  plaintiff's  benefit, 
^e  had  no  apparent  reason  to  doubt  that  it 
would  be  obeyed,  or  to  doubt  eitiier  that  the 
•oar  was  running  at  its  usual  rate  of  speed 
At  that  place.  If  such  had  been  the  fact, 
there  ia  no  doubt  ttiat  she  would  have  had 
«mp1e  time  to  have  aafdy  passed  over  the 
tracks  to  the  platform,  whicdi  was  the  place 
provided  by  Mendant  to  reodve  h«r  aa  a 
passenger.  It  may  be  oonceded  that  If  the 
plaintiff  was  awara  that  the  car  was  run- 
nii^  at  its  full  speed,  and  knowingly  took 
chanccB  in  rushii^  before  it,  her  conduct 
would  have  been  n^ligent,  but  this  is  far 
frmn  being  clear,  ^Die  evidmce  shows  that 
the  injured  lady  waa  abote  the  average  stat- 
ure, and,  wiUi  her  wearing  apparel,  it  would 
have  been  extremely  difficult  tor  her  in,  the 
ni^ht-tim^  to  have  moved  faster  than  a 
^utck  wallE.  It  is  tms  tiuit  she  moved  rap- 
idly from  the  sidewalk  to  the  aoutii  plat* 
form,  tnit  not  more  so  than  ia  usual  among 
people  taking  passage  on  electric  cars,  the 
movements  ot  which  are  often  characterized 
"by  haste,  in  an  anxiety  to  make  quick  l^e. 
She  states  that  she  walked  quidcly,  for  fear 
that  she  would  be  left,  whiw  supposition  is 
not  unreasonable.  She  might  not,  in  the 
jtight-time,  accurately  det^mina  ttie  speed 
of  the  approaching  car  by  its  headlight. 
NeitJker  do  we  think  the  claim  of  counsel 
that  she  must  have  known  of  its  speed  from 
observing  the  flash  of  the  car  lights  upon  the 
poles  by  the  side  of  the  trade  is  certain. 
She  was  not  required,  if  ehe  could  do  so,  to 
make  nice  calculations  of  that  kind.  Nor, 
as  a  matter  of  law.  can  we  hold  that  plain- 
tiff waa  bound  to  divert  her  ttepe  from  the 
■erosswalk,  which  waa  the  usual  and  proper 
jipproadi  to  the  platforms,  ia  order  to  go 
around  to  the  rear  of  the  ear.  Had  she  done 
so,  the  car  nught  not  have  waited  for  her, 
and  such  a  diversion  required  her  to  leave  a 
safe  and  convenient  place  for  foot  travel  to 
pass  upon  the  uneven  irregularities  of  the 
highway,  and  to  pick  her  way  over  four 
tracks,  and  to  adopt  this  insecure  course  up- 
on a  supposition  that  the  ear  would  disre- 
igard  proper  signals,  and  run  by  her  at  a 
.redclees  rate  of  speed.  Had  there  been  good 
reason  for  such  a  supposition,  she  should 
■not,  and  probably  would  not,  have  ap- 
proached the  car  at  alt.  After  plaintiff  had 
■observed  the  car  the  last  time  before  she  was 
struek,  tiie  inferenos  is  not  unreaaonable, 
£1  L.  S.  A. 


and  may  have  been  adopted  by  the  jury,  that 
she  walked  upon  the  aouth  track  when  Uie 
car  was  100  feet  distant.  If  she  then  knew 
it  waa  running  at  40  miles  an  hour,  and  was 
disr^farding  her  ngnals  and  would  not  stop, 
it  might  be  said,  as  a  matter  of  law,  that 
the  waa  n^Iigent  in  going  forward;  but  we 
cannot,  without  wei^ung  diverse  specula- 
tions ajid  usurping  the  functi<ms.of  the  jury, 
decide  upon  the  elTeGt  of  this  headlight  upon 
her  vision,  or  the  reasonableoiess  of  her  nec- 
essarily instantaneous  views  at  the  time, 
it  may  have  been  extremely  difficult  to  dis- 
criminate betweoi  the  effecte  of  a  headlight 
at  night,  and  decide  upon  its  probable  dis- 
tance from  her,  or  to  calculate  upon  the 
rate  of  speed  of  the  ear;  and  it  muat  not  be 
forgotten  either  tiiat  the  judgment  of  plain- 
tiff in  these  respects  nuiy  have  been  influ- 
enced by  the  reasonaUe  auppoaiUon  that  the 
car  was  running  at  its  proper  speed,  and 
that  it  would  stop  upon  the  signals  givm  for 
her  benefit.  We  cannot  bold,  upon  the  rec- 
ord, that  such  susptciona  as  would  convict 
this  plaintiff  of  contributory  n^ligence 
ntust  be  indulged  in  by  those  who  patronise 
defendant,  to  rdieve  It  from  the  oonsequen- 
cea  of  its  own  misconduct  Amidst  Uie  oom- 
plicated  affairs  of  city  life  in  the  use  of 
street  cars  by  their  ttauxins,  the  same  confi- 
dence ahould  be  indulged  in  in  behalf  of  pas- 
sengers that  is  due  on  the  other  hand  to  the 
company.  lieither  are  obliged  to  assume 
that  legal  duties  by  the  other  will  be  neg- 
lected, where  the  instincts  of  self-preserva- 
tion by  the  traveler  or  the  donands  of  duty 
by  the  company  require  tha  emdae  ot 
proper  care;  and,  unaer  the  drcnmstancea 
of  Uiis  ease,  it  waa  not,  as  a  matter  of  law, 
negligence  for  the  plahiUff  to  assume  and 
rely  upon  the  fact  that  defoidant  would  per- 
form its  duty  and  pursue  the  regular  and 
usual  course. 

We  cannot,  in  paaaing  upon  the  conduct 
of  the  injured  lady,  criticise  her  course  of 
action,  or  censure  aer  for  want  of  care,  be- 
cause, in  the  light  of  aubaequent  events,  it 
can  be  seen  how  she  might  have  avoided  tlw 
unfortunate  accident;  for,  as  exforeaaed  1t7 
high  authority,  "if  tlM  character  M  an  act 
by  whi(^  one  exposes  himself  to  peril  ia  to 
be  judged  by  its  result  alone,  a  person  would 
in  most  cases  be  condemned  as  niegligent  who 
should  voluntarily  place  himself  in  a  posi- 
tion of  poBBiUe  danmr,  and  harm  should 
come  to  him."  Thurher  t.  BarWm  Bridge, 
M.  d  F.  R.  Co.  60  N.  Y.  332.  It  Is  always 
possible  that  injury  may  follow  from  the 
negligent  acts  of  otners,  but  to  assume  be- 
forehand that  it  will  occur  In  any  case  is 
more  than  the  law  draianda  in  briialf  of  de- 
fendant, and  requires  a  greater  oautioa  than 
the  majority  <rf  us  exbitrit  in  the  affairs  of 
daily  life.  Uiis  reasonaUe  rule  has  not 
been  better  stated  abatraotly  than  by  thia 
court  in  aa  early  case,  when  it  waa  held  that 
"one  who  ia  called  nptm  to  exereise  care  to 
avoid  danger  from  the  acta  of  others  may,  in 
regulating  his  own  conduct,  have  regard  to 
the  probable  or  apprehended  conduct  of  such 
other  persons,  and  to  the  preeumption  that 
tiiey  will  act  with  reasonable  caution,  and 
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not  with  culpable  negligence.**  Louckg  r. 
Chicago,  SI.  8t.  P.  R.  Co.  31  Minn.  626,  18 
N.  W.  061,  citing  Einat  t.  Hudson  River  R. 
Co.  35  N.  Y.  9,  90  Am.  Dec.  761 ;  Reeves  v. 
Delav  are,  L.  &  W.  R.  Go.  30  Pa.  454,  72  Am. 
Dec.  718;  Kcnnayde  v.  Paoifia  R.  Co.  46  Mo. 
255;  Langhoff  v.  Miltoaukee  <£  P.  du  Ch.  R. 
Co.  IP  Wis.  490.  The  case  last  cited  was 
one  of  eollisioB  between  a  pedestrian  xod  lo- 
comotiTC.  It  was  argued  by  eminent  counsel, 
and,  in  the  opinion  of  tiie  court,  Dixon,  Ch. 
J.,  appropriate  to  the  view  we  have  taken, 
says:  "It  must  be  assumed  that  she  [the 
injured  lady]  knew  the  law,  and,  knowing 
ft,  she  might  properly  assume  that  the  de- 
fendants were  acting  in  conformity  to  its 
provisicms.  Seeiiu  tlis  trains  at  such  a  dis- 
tance from  the  fntersection  of  the  street 
upon  whidi  she  was  passing  that  she  might 
safely  cross  if  they  had  been  moving  at  a 
lawful  rato  of  speed,  she  mi^t  well  have 
exercised  leas  care  and  watchfulness,  with- 
out the  imputation  of  negligence,  Uian  if 
there  had  been  no  auoh  limitation.  It  is 
not  an  easy  matter  for  one  standing  upon  or 
near  tiie  fjadc  to  jndge  oorrecUyof  the 
speed  of  an  approaching  train."  The  case 
at  bar  is  stronger  in  the  facts  which  relieve 
plaintiff  from  contributory  negligence  than 
the  one  last  cited.  In  this  case,  added  to 
the  right  to  expect  a  reasonable  and  custo- 
mary speed,  plaintiff  also  had  a  right  to  sup- 
pose that  the  street  car  would  stop  for  her 
at  the  time  she  passed  on  to  the  catastrophe 
she  could  not  ontieipate.  Later  decisions 
of  courts  of  ths  hk;be8t  respectabilily  af- 
firm these  views.  Qarrity  v,  Detroit  CitU 
«ctm'  Street  R.  Co.  112  Mich.  369,  37  L.  R. 
A.  629,  70  N.  W.  1018;  Jetter  v.  New  York 
4  U.  K.  Co.  2  Abb.  App.  Dec.  458;  8t.  Louis, 
V.  d  T.  27.  R.  Co.  V.  Dunn,  78  111.  197 ;  Clev- 
land,  0.  0.  d  I.  R.  Co.  v.  Harrington,  131 
Ind.  426,  80  N.  E.  37 ;  RoUnson  v.  Western 
P.  R,  Co.  48  Oal.  409;  Johnson  r.  Bt.  Paul 
CituR.  Co.  67  Minn.  280,  36  L.  R.  A.  686,  60 
N.  W.  900;  Watson  v.  Minneapolis  Street 
R.  Co.  63  Minn.  667,  65  N.  W.  742.  We 
might  sustain  this  reasonable  rule  by  a  ci- 
tation of  many  other  authorities,  but  it  is 
unnecessary.  The  charitable  presumption 
that  our  fellow  men  will  treat  our  rights  to 
personal  safety  with  due  respect  is  founded 
in  the  instinets  of  nature,  the  demands  of 
necessity,  tiie  dictates  of  humanity,  as  well 
as  the  practical  ex^ienoes  of  common  life; 
and  we  shall  not  disturb  its  beneficial  influ* 
enee  by  holding  that,  under  tiie  circumstan- 
ces of  this  case,  the  consequences  of  defend- 
ant's negligence  can  be  visited  u^n  the  vic- 
tim for  her  mistaken  belief  that  its  servants 
would  do  their  duty  in  her  behalf. 

We  are  aware  that  there  ax»  dedaions 
(cited  fran  this  eourt)  where  it  has  been 
held  that  parties  approaching  a  railway 
crossing  at  grade  must,  at  their  peril,  look 
and  listen  for  approaching  trains ;  also,  that 
parties  crossing  the  street  in  front  of  a  lup- 
idly  approaching  car  have  no  right  to  rush 
in  front  of  it,  and  do  so  at  their  peril. 
Leading  cases  to  support  this  view  are  Car- 
ney T.  Chicago,  St.  P..  U.  0.  R.  Co.  46 
Minn.  220,  48  N.  W.  012;  Biekey  v.  St.  PaiU 
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City  R.  Co.  60  Minn.  119,  61  N.  W.  803 ;  Tm- 
ien  V.  8t.  Paul  City  R.  Co.  70  Minn.  532,  73 
N.  W.  412.  The  duties  of  a  traveler  at  a 
steam-railway  crossing  and  of  a  pedestrian 
on  a  street  used  by  a  street-railway  company 
are  not  parallel,  in  several  respects.  The- 
distinction  has  been  pointed  out  in  Shea  t- 
8t,  Paul  City  K.  Co.  60  Minn.  395,  62  N.  W. 
002,  to  wfaioi  we  refer;  but,  in  the  sevonl 
cases  (rited  above  where  recovery  was  denied, 
the  misfortunes  which  were  held  to  be  re- 
mediless occurred  in  each  case  where  it  wa» 
apparent  that  the  injured  party  had  no  right 
to  suppose  that  the  car  would  stop,  but  en- 
deavored, without  excuse  or  being  misled 
the  defendant,  to  pass  in  front  of  it.  Wo 
have  noted  the  facts  above  wludt  distin- 
guish tbe  ease  at  bar  from  those  referred  to,. 
vix.,  that  tiie  car  in  this  case  was  expected 
to  stop,  and  tiiat  plaintiff  had  a  ri^t  to  in- 
dulge in  that  expectation,  and,  to  a  certain 
oictent,  relate  her  conduct  accordingly. 

In  conclusion,  we  emphasize  the  fact  that 
this  is  a  review  of  the  action  of  a  jury,  and 
has  passed  the  critical  conrideration  of  the 
able  and  impartial  trial  judge.  A  differeut 
question  is  therefore  presented  to  us  than 
was  before  tiie  jury  or  the  trial  court.  We 
repeat,  if  it  conclusively  appeared  that 
plaintiff  was  herself  guilty  of  'the  negligence 
that  was  the  proximate  cause  of  her  injury, 
it  would  be  our  duty  to  set  the  verdict  aside ; 
hut  upon  this  contrition  there  were  opposing 
views  to  be  taken  of'  her  oonduc^ 
which  the  opinions  of  candid  men  may  differ. 

The  jury  nave  said  plaintiff  was  not  nq(li- 
gent,  the  trial  court  approves  that  finding, 
and  we  cannot  disturb  uie  result  without  de- 
priving the  sncoeasful  party  of  her  cmstitn- 
tional  riffht  of  trial  b^'  jury,  vUdi  we  de- 
cline to  io. 

The  order  of  the  Trial  Oowrt  is  ajprnsd.. 

ColUas,  J.,  dissenting: 

I  dissent.  The  place  where  the  aeddcnt 
occurred  is  well  known  to  all  who  travel  on 
the  Interurbau  car  line  along  University  av- 
enue. It  is  about  700  feet  west  of  tiie  long 
bridge  over  the  Minnesota  Transfer  Com- 
pany's trades,  and,  although  within  the  lim- 
its of  the  city  of  St.  Paul,  the  nrighborhooit 
is  wholly  suburban  In  its  character, — bo 
much  BO  that  no  streets  have  been  <^>mcd 
across  Uie  avenue  for  more  than  1^00  feet 
on  eitiier  ^de  of  the  point  where  plaintiff* 
was  injured,  and  tbe  cars  are  not  stopped 
for  passengers,  except  at  intervals  of  about 
700  feet;  and  this  without  regard  to  inter- 
secting streets,  which  exist  on  paper  calx, 
signs  being  put  up  to  indicate  these  Btopping- 
places.  On  the  south  side  of  this  avenue, 
and  just  west  of  the  turidg^  .are  three  or 
four  buildings;  and  then  for  a  space  of  about 
400  feet  east  <tf  the  pmnt  where  plaintiff  was 
injured,  and  for  about  1,000  feet  west  tiiere- 
from,  there  are  no  buildings  in  ^ght,  except 
defendant's  car  barn  and  a  few  stock  sheds 
and  oorncribs ;  the  country  being  open  com- 
mons. North  of  the  avenue  there  are  a  few 
buildings  at  tbe  end  of  the  bridge,  and  then 
west  for  a  space  of  about  200  feet  to  tbe 
place  of  the  accident,  and  ^  over  800  feet 
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<to  the  weat  of  that  plaee  flie  only  building 
■<«  the  avenue  is  a  Nnall  hotel  or  boarding 
hoiioe.  Bade  from  the  avenue,  nortlierly, 
-some  800  or  400  feet*  are  a  half  dozen 
houses.  It  is  safe  to  say  that  there  are  not 
to  eiLCeed  one  dozen  dwdlinge  of  any  deeorip- 
tion  within  1»000  feet  of  the  point  where 
plaintiff  was  injured.  Hie  loou*  in  quo  wu 
in  fact  no  different  from  that  involved  in 
Wosika  against  this  defendant  ( [Minn.]  83 
N".  W.  386) ,  except, probably,  that  more  peo- 
ple travel  on  the  tjoiversity  avenue  line  of 
-electric  cars  than  upon  the  Seventh  street 
line.  From  the  bria^  for  nearly  a  mile 
westerly  the  avenue  is  nothing  more  than  a 
well-traveled  country  road,  as  was  Seventh 
street  where  the  Wosika  accident  occurred, 
llie  night  was  very  dark.  The  plaintiff  had 
never  gotten  on  or  off  the  cars  at  that  point, 
and  was  comparatively  a  stranger  in  that 
locality.  It  was  after  11  o'clock  in  the  even- 
ing when  she  and  her  oompanions  disoovered 
the  car  a|)proaching,  with  a  very  bright 
headlight,  in  plain  aighL  Th^  were  then 
on  the  north  sidewalk  of  the  avenu^  at  the 
«iid  of  the  crosswalk  which  led  to  the 

f'lanked  stopping  place,  and  at  least  70  feet 
rom  the  southerly  rail  of  die  south  track, 
-on  which  was  the  api^oaching  car.  In  the 
-opinion  of  the  witness  Ryan,  the  car,  when 
the^  first  saw  it,  was  about  700  feet  away, 
which  would  locate  it  about  300  feet  weat  of 
the  hotel  before  mentioned.  .Ryan  ran  im- 
mediately, as  fast  as  he  oould,  to  the  soutli, 
■croBsed  the  trades  until  he  etune  to  the  south 
rail,  and  there  gave  his  first  sinial  to  the 
niotoneer.  He  was  in  plain  si^t  at  that 
time,  because  of  the  powerful  headli^t,  and 
the  car  was  400  feet  away, — about  opposite 
the  hotel.  Ue  continued  his  signals,  and 
plaintiff  saw  this  until  the  oar  was  within 
150  feet,  when  the  light  was  so  strong  in  his 
<yes  that  he  was  obliged  to  step  to  one  side. 
When  plaintiff  flrat  saw  the  car,  "it  looked 
to  be  quite  a  ways.  I  oouldn't  say  bow  far." 
She  knew  that  Ryan  ran  as  fast  as  he  could 
to  signal,  and  she  saw  ■  the  signals  given. 
She  followed  Ryan  "on  a  quick  walk," 
looked  up  when  uie  was  on  the  north  track, 
and  saw  the  car  orossing  about  200  feet  dis- 
tant (halfway  to  the  hotel),  "looked  as 
though  it  was  slacking  up."  It  made  a  good 
deal  of  noise,  and  she  heard  it.  "I  couldn't 
tell  the  rate  it  was  coming,"  and  "I  went 
right  on,  and  when  I  cnMsed  over  the  sec- 
■oui  trade  I  lotdced  again  up  the  track,  and 
I  oouldn't  see  anything,  for  the  headlight 
was  so  strong  it  seemed  to  kind  of —  I 
wouldn't  see  the  car  then."  On  cross-exam- 
inataon,  questions  were  asked,  and  the  plain- 
tiff answered,  as  follows: 

Q.  And  that  was  while  you  were  in  the 
middle  of  the  track, — the  first  trac^t 

A.  Of  the  first  track. 

Q.  And  you  locked  down  and  saw  that 
■ear,  and  saw  the  headlight  on  it,  and  saw  it 
running? 

A.  No  :  I  seen  it  when  I  was  in  the  middle 
-of  the  track.    I  seen  it  more  to  the  side. 

Q.  You  could  see  the  side  and  see  the 
front,  and  what  kind  of  a  car  it  waat 
«1  L.  R.  A. 


A.  Yes;  I  could  aee  the  car  wm  coming. 

Q.  And  then  you  took  some  steps  until 
you  got  up  to,  or  close  to,  the  last  track  T 

A.  Yes;  just  as  I  was  going  over  the  first 
track  I  looked  up  again,  and  I  couldn't  see 
anything  but  the  headlight. 

(i.  Well,  that  shone  right  out  in  your 
laoel 

A.  Vea;  it  was  very  bright  there. 

Of  course,  you  had  seen  that  when  you 
looked  the  first  time? 

A.  Not  the  headlight.    Of  course,  I  seen 
it,  but  it  didn't  affect  my  eyes  any. 

Q,  But  you  saw  it  was  bright  and  strong! 

A.  Of  course,  it  was  bri^t,  but  not  so 
strong  as  when  1  was  in  front. 

Q.  And  when  you  locritod  again,  yon  si^ 
that — 

A.  I  looked  that  once  there,  whm  I  was 
on  the  last  track. 

Q.  And  you  looked  again  before  you 
croased  the  last  track  T 

A.  Yea,  sir;  I  supposed  the  car  was  stop- 
ping, because  Mr.  Ryan  was  right  there  to 
stop  it,  and  I  thought  it  was  stopping. 

Q.  Now  let  me  underetaikd  you.  Now, 
you  looked  when  you  were  in  tlie  middle  of 
the  first  track! 

A.  Yes,  sir. 

Q.  No  question  about  that.  Looked 
square  at  this  car  thm,  and  you  took  a  step 

or  two  more? 
A.  Yes,  sir. 

V.  And  you  looked  again! 
A.  Yes.  sir. 

Q.  And  you  were  hurrying  for  fear  that 
that  ear  would  run  awayT 

A.  I  was  afraid  I  wouldn't  be  on  the  right 
side  to  take  tlie  car.  I  thought  it  woul£i't 
wait  for  me  if  I  wasn't  there; 

Q.  And  that  is  the  reason  you  hurried 
acrofls  the  track  in  front  of  the  car? 

A.  Well,  yes;  certainly.  I  thought  the 
car  WES  stopping. 

Again,  when  examined  oonoeming  her 
knowledge  of  the  local  custom  to  stop  after 
the  rear  of  the  car  had  croued  tiie  intersect- 
ing street,  or  bad  reached  the  plaoe  to  get 
on  and  off; 

Q.  What  I  want  to  ^t  at  is,  didn't  you 
know  that  that  car,  or  didn't  you  expect  tiiat 
car,  to  atop,  with  the  rear  end  of  it  at  the 
point  where  you  were  croeiingT 

A,  Well,  I  didnt  know  it  might  go  fur- 
ther than  what  I  was. 

Q.  And  you  expected,  of  course,  it  would 
go  at  leatrt  that  far,  so  that  the  rear  end 
would  be  where  you  were  crossing  T 

A.  I  thought  it  had  already  stopped  be- 
fore. I  thought  it  had  already  stopped  when 
I  seen  the  light.  I  shouldn't  cross,  certain- 
ly, if  I  hadn't  thought  it  had  stopped. 

Later  on  the  last  answer  was  qualified  by 
the  witness  stating  that  she  meant  to  say, 
not  that  the  car  had  stopped,  but  that  It 
had  Blackened  its  speed.  And  finally  she 
testified:  "Well,  I  thought,  by  the  looks  of 
it,  it  was  going  to.  It  was  alacking  up. 
I  thought  I  was  perfectly  safe  to.  cross  iL 
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becauM  I  didn't  think  I  was  in  any  dai^er 
whatever,  just  the  same  an  if  you  cross  down- 
town here  on  a  crossing  when  cars  is  com- 
ing. I  thought  I  was  all  perfectly  safe,  as 
long  as  he  was  ahead  of  me,  to  flag  the  car, 
and  would  have  been  over  all  right  if  he 
had  slacked  up  the  least  bit,  because  I  was 
most  over." 

Of  ooursci  there  was  the  nsual  eontradie- 
tion  between  witnesses,  especially  as  to  the 
rate  of  speed  attained  by  the  car,  and  as  to 
when  Ryan  gave  the  first  signal ;  the  moto- 
neer  claiming,  on  the  last  point,  that  he  did 
not  signal  until  it  was  too  late  to  stop  at 
the  usual  place.  But,  taking  the  most  fav- 
orable view  of  the  case  made  out  by  the 
plaintiff,  I  regard  it  as  the  dearest  eauunple 
of  oontrihatory  negligence,  almost  amount* 
ing  to  criminal  carelessness,  ever  presented 
in  this  court.  I  am  also  of  the  opinion 
that  well-eBtablisfaed  rules  long  since  adopt- 
ed  here,  and  in  the  past  consistently  and 
strictly  adhered  to  and  applied,  have  been 
departed  from  and  practically  wiped  out  of 
existence.  I  am  also  of  the  opinion,  and 
cases  hertinafter  cited  will  show,  that  the 
doctrine  of  contributory  negligence,  as  laid 
down  in  the  courts  in  other  jurisdictions, 
has  either  been  steadily  misapplied,  or  that 
the  decision  here  is  radically  wrong  and  di- 
rectly at  variance  with  what  has  been  re- 
garded as  settled  law.  This  is  not  a  case 
where  the  person  injured  did  not  took  or  lis- 
ten for  the  car,  nor  one  where  she  came  sud- 
denly upon  an  unexpected,  unknown  danger, 
nor  Mie  where,  because  of  some  obstruction, 
the  approaching  car  could  not  be  seen.  On 
the  contrary,  she  knew  the  car  was  coming, 
for  she  saw  it  when  she  was  70  feet  from 
ihe  rails  on  which  it  was  running.  She  had 
it  in  mind  as  she  crossed  the  street,  and  she 
did  not  forget  or  neglect  to  again  look  when 
she  was  between  the  rails  of  the  north  track, 
10  feet  from  a  dangerous  place,  and  in  per- 
fect safety.  The  headlight  then  blinded  her 
eyes  so  that  she  could  not  tell  where  the  car 
was,  or  how  far  distant,  and  yet  she  per- 
sisted in  hastening  in  front  of  it,  simply  be- 
cause she  was  anxious  to  be  on  the  side  on 
which  the  gates  opened,  that  she  might 

Sromptly  get  on  board.  She  acted  on  the 
elief,  as  she  testified,  that  the  car  had 
stopped,  or  was  stopping.  In  response  to 
Ryan'H  signal.  This  excuse  might  be 
given  by  any  person  who  runs  in  front  of  a 
moving  car  or  locomotive  as  it  approaches 
a  stopping  place  or  station.  There  is  not 
a  recent  case  in  the  books  in  which  such  an 
excuse  has  been  held  adequate.  The  car  had 
not  stopped,  nor  was  it  stopping,  when  she 
attempted  to  cross  the  track.  It  was  going 
at  the  time  at  the  very  unusual  and  rapid 
rate  of  speed  of  about  40  miles  per  hour. 
It  seems  incredible  that  she  could  have 
thought  or  been  led  to  believe  that  the  car 
had  stopped  or  was  stopping,  or  even  slack- 
ing up,  when  it  was  in  fact  running  at  such 
a  furious  speed.  Had  she  paid  the  slight- 
est attention  to  the  car,  she  could  not  have 
failed  to  discover  the  great  danger  and  peril 
of  attempting  to  cross  in  front  of  it.  And 
the  conclusion  is  inevitatde  that  she  was  ut- 
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terly  unmindful  of  her  surroundings  or 
situatitm.  It  may  be  true  that  she  sup- 
posed the  car  would  stop,  but  she  had  ikk 
right  to  go  blindly  upon  the  trade  in  reli- 
ance upon  such  supposition.  Again,  there 
was  no  reason  whatever  for  hastening  across- 
the  track.  This  was  not  a  case  where,  if 
the  car  had  stopped,  plaintiff  wmild  lam 
crossed  the  rails  in  front  of  it;  for  its  usual 
stopping  place  was  beyond,  or  east,  of  the- 
point  where  she  crossed.  If  this  point  had 
been  west  of  the  point  where  plaintiff  hast- 
ened into  the  dangerous  place,  there  would 
have  been  some  excuse  for  her  carelessness,, 
although  insuilicient  in  law;  for  it  might 
have  been  argued  with  some  plauslbilitr 
that  she  would  have  been  justified  in  as- 
suming that  the  car  would  stop  at  its  usual' 
place,  before  it  reached  the  point  where  8h»- 
crossed.  Nor  was  it  at  all  necessary  for  her 
to  cross  in  order  to  give  the  signal,  for  that 
had  been  done  by  Byao.  She  knew  this,  and, 
as  she  says,  thought  the  signal  had  been, 
acted  upon  by  the  motoneer.  She  could  have 
stood  in  a  place  of  safety,  just  where  she 
was,  when  the  light  blinded  her  «yes,  untU 
the  car  passed ;  ^nd  when  it  had  stopped  she- 
could  have  safely  stepi>ed  in  its  rear  without 
stepping  off  the  planking,  and  have  reached 
the  gates  before  they  were  fairly  open.  Her 
further  reason  for  crossing,  that  she  wa» 
afraid  the  car  would  not  wait,  is  equally  aa 
untenable;  for  Kyan  was  on  the  right  side- 
for  the  express  purpose  of  signaling  and 
holding  the  ear  for  his  eompaiHons.  Even 
if  Uiere  was  insufficient  time  for  her  to  go 
behind  the  car  and  board  it,  the  exercise  of 
reasonable  prudence  would  have  demanded 
that  &be  should  remain  out  of  the  way  of  a. 
car  of  the  class  which  are  ordinarily  run  od 
the  Intenirban  line,  of  nearly  SOO-horse 
power  each,  of  great  weight,  capable  of  seat- 
ing SO  people,  and  wiUi  a  speed  capacity  of 
from  40  to  46  miles  aa  hour. 

The  established  doctrine  of  this  court  In 
reference  to  contributory  negligence,  be- 
fore referred  to,  may  be  found  stated  in  a 
number  of  cases.  I^erhaps  that  of  Carney 
V.  Chicago,  St.  P.  M.  ds  0.  R.  Co.  46  Minn. 
220,  48  N.  W.  912.  is  more  directly  in  point 
than  any  other.  Carney  was  killed  whm  at- 
tempting to  cross  defradant's  tracks  on  a 
street  immediately  contiguous  to  its  dqwt 
building.  The  facts  were  that  the  night  waa 
dark,  and  there  was  some  snow  in  the  air. 
Passenger  trains  were  accuatomed  to  ap- 
proach the  depot  near  where  the  accident 
occurred  at  a  slow  rate  of  speed, — at  from 
3  to  5  miles  an  hour.  On  the  occasion  in 
question  there  was  evidence  that  the  speed 
of  the  train  was  40,  60.  and  even  100  miles 
an  hour.  The  court  said;  "It  seems  to  us 
to  be  so  self-evident  that  Carney  did  not 
exerdse  the  ordinary  care  which  the  law 
requires  of  one  in  his  situation, — that  of 
using  his  own  senses  of  sight  and  hearing 
as  a  means  of  protection  from  a  known  dan- 
ger,— that  we  would  not  be  justified  in  sus- 
taining this  verdict.  .  .  .  He  was  wa1k> 
ing,  and  his  movements  wholly  under  his 
own  control.  There  was  nothing  in  the  - 
situation  tu  distract  his  attrition,  or  to  ex-  - 
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ouse  a  ftiUnre  on  hii  part  to  observe,  if  he 
could  do  BO,  before  crosaing  the  track,  whetb- 
er  the  train  might  not  be  eo  near  at  hand  as 
to  make  it  unsafe  to  eroM,  The  fact  that 
the  train  was  accustomed  to  ctMne  up  to  the 
station  at  a  slow  rate  of  speed  would  not 
excuse  him  frmn  the  duty  of  attention  at 
audi  a  place.  While  it  is  true  that  the  care 
whidi  one  ought  to  exerdee  may  be  measured 
to  some  eztntt  by  the  danger  to  be  appre- 
hended, that  does  not  justify  one  in  iwed- 
lessly  placing  himself  in  the  track  of  such 
dangerous  machinery,  without  watchfulness 
suitable  to  such  a  situation,  relying  im- 
plicitly upon  the  probability  that  a  train 
will  not  approach  at  a  rapid  rate  of  speed. 
While  it  might  be  deemed  probable,  from 
what  was  customary,  that  trains  would  come 
up  to  the  depot  slowly,  one  could  not  be  cer- 
tain that  this  would  always  be  lo."  See 
also  BtutOajf  v.  Bt.  Paul  A  D.  R.  Co.  48  Minn. 
249,  61  N.  W.  lISi  Grille  t.  JftfuwopolM 
d  St.  L.  R.  Oo.  76  Minn.  202,  78  K.  W.  1108, 
1110.  These  were  casea  arising  out  of  ac- 
eidoats  upon  steam  railwi^s,  but  it  seems 
to  me  that  it  is  wholly  immaterial  what 
power  is  used, — whether  eteam  or  electric, 
— and  that  it  is  also  immaterial  whether 
the  injured  party  is  guilty  of  contributory 
n^ligence  at  the  crossing  <rf  a  country 
road  or  in  a  cit^  street.  No  such  distinction 
was  made  in  Uickcy  against  this  defendant 
(60  Minn.  119,  61  N.  W.  893),  in  which  it 
was  assumed  Uiat  the  electric  ear  was  run- 
ning at  an  uureasonaUe  and  unlawful  rate 
of  speed,  and  it  web  held  that  "a  person 
about  to  oTOse  a  street  alcmg  which  ears  are 
propelled  by  deotridty,  haWng  full  appre- 
eiaijon  that  to  do  bo  he  must  act  hastily  or 
be  run  down,  is  guilty  of  n^ligenee  per  ae 
if  he  rushes  upon  the  track  without  listen- 
ing or  looking  for  the  whereabouts  of  a  car 
which  he  expects  and  knows  is  rapidly  ap- 
proaching the  place  of  crossing."  Another 
case  in  which  Uie  plaintiff  failed  to  look  and 
listen  for  a  street  car,  and  was  run  down, 
is  Terien  against  this  defendant  (70  Minn. 
632,  73  N.  W.  412).  He  was  guilty  of  con- 
tributory negligence  per  m,  which  precluded 
a  recovery.  See  also  Oreengard  against  this 
defendant  (72  Minn.  181,  75  N.  W.  221), 
and  Wosika  a^inst  this  defendant  (Minn.) 
83  N.  W.  380.  It  should  be  said  in  passing 
that  in  these  eases  the  injured  parties 
failed  to  look,  and  therefore  failed  to  see 
the  approaching  cars,  and  for  that  reason 
were  held  guilty  of  contributory  n^Iigence, 
while  in  this  case  the  party  did  look,  and 
not  only  did  see,  but  saw  so  indubitably  that 
she  was  blinded  by  the  headlight,  and  then 
immediately  disregarded  the  warning.  The 
lesson  to  be  gathered  from  the  main  opin- 
ion is  tliat  it  is  safer,  in  case  injury  results, 
for  the  person  who  rushes  in  front  of  a  car 
to  see  it  and  appreciate  its  presence,  than  it 
is  to  ignore  its  approach  failing  to  look, 
or,  lowing,  by  failing  to  CarelesHiess 
and  indifference  which  result  in  ^noranoe 
of  the  impending  danger  are  ci  no  avail  as 
51  L.  R.  A. 


against  a  charge  of  contributory  n^Iigence, 
but  full  knowledge  thereof  and  a  total  dis- 
regard of  such  knowledge  relieve  and  release 
the  party.  Referring  again  to  cases  outaido 
of  this  jurisdiction,  it  has  been  said  that,  as 
the  use  of  dectricity  as  a  motive  power  has 
increased  the  degree  of  care  to  be  exercised 
by  street-railway  companies,  "the  revers« 
of  the  proposition  would  se«n  to  be  reason- 
able; Uiat  is,  that  by  the  application  of 
electricity  as  a  motive  power  for  street  cars, 
travelers,  either  on  foot  or  in  vehicles,  should 
be  held  to  a  higher  degree  of  care  than  be- 
fore its  use."  fliefc  v.  Toledo  Oonsol.  Street 
R.  Co.  IS  Ohio  C.  C.  393.  And  it  has  been 
held  that  a  traveler  crossing  a  street  on 
which  there  are  street-car  tracks  should  be- 
required  to  observe  the  sune  degree  of  care- 
as  a  street-car  oompuiy  is  required  to  exer- 
cise. Burgess  v.  iEfalt  LoJbe  Citjf  R.  Co.  17 
Utah,  400, 63  Fae.  1014.  But,  whether  thesfr 
propositions  are  correct  or  not,  the  follow* 
ing  very  recent  cases  are  authority  for  the 
statement  hereinbefore  made, — that  thiei 
plaintiff  herein  should  be  held  guilty  of  con- 
tributory n^ligence  as  a  matter  of  law: 
Jackaonville  R.  Co.  v.  Lamb,  86  III.  App.- 
487;  Griffith  v.  Denver  Vonsol.  Tramtoay 
Co.  14  Colo.  App.  604,  01  Fac.  46;  Helber  v.. 
Spolatw  Street  R.  Co.  22  Wash.  319,  61  Foe. 
40;  Knoher  v.  CmvjI  (£  C.  R.  Co.  S2  La^ 
Ann.  806,  27  So.  279;  Blaney  v.  Elecirio 
Traction  Co.  184  Fa.  624,  39  AU.  204;  Wat- 
kins  v.  Union  Traction  Co.  194  Fa.  664,  46- 
Atl.  321 ;  i/yoM  T.  Bt^f  OiUes  ConaoU  R.  Co. 
116  Mich.  114^  78  N.  W.  1S9;  JToeoK  /. 
Street  R.  Oo.  r.  £oIme^  103  Oa.  656,  80  B. 
E.  563;  Miekman  v.  Naaaau  Eleetrie  B.  Oo. 
36  App.  Div.  870,  56  N.  Y.  Supp.  761 ;  Majt 
V.  Metroiiolitan  Utreet  R.  Oo.  26  Misc.  74^ 
67  N.  Y.  Supp.  277;  Petri  v.  Third  Ave.  R. 
Co.  30  Misc.  254,  63  N.  Y.  Supp.  315;  Lau 
T.  Lake  Shoi  e  A  M.  S.  R.  Co.  120  Mich.  115. 
79  N.  W.  13;  Bennott  v,  Detroit  Citizens' 
Street  R.  Co.  (Mich.)  7  Det  L.  N.  83,  82- 
N.  W.  518. 

The  two  cases  last  cited  emphasize  what 
has  been  said  here  concerning  an  enforce- 
ment of  the  rule>  becauae  the  persons  iajufedl 
were  bicyde  riders,  and  courts  have  re- 
quired a  higher  degree  of  care  upon  the  part, 
of  pedestrians,  who  have  eaiy  and  prompt- 
command  of  their  moveraenta,  than  of  per- 
sons who  are  riding  or  driving  or  wheeling.. 
I  am  opposed  to  the  doctrine  that  althouf^ 
a  failure  to  look  for  an  approaching  car,, 
and,  as  a  consequence,  a  failure  to  see  it,, 
will  not  relieve  an  injured  party  from  the- 
charge  of  contributory  negligence,  full  and- 
complete  knowledge  of  such  approach  will 
excuse  and  avoid  a  reckless  disr^ard  of  such 
knowledge.  The  order  appealed  from  shouldi 
be  reverbed. 

Browm,  J.   I  concur  with  Mr.  JusUcfr 
OolUiu. 

Behearlng  denied* 
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Walter  C.  BALDWIN  et  al.,  BetpU^ 

V. 

•OKEAX   NORTHERN   RAILWAY  OOM- 
PAlfY,  Appt, 

(  Hlim  ) 

^1.  A  eommon  mrrler,  Kfter  aMcpt- 
»nee  of  frctslit  for  sltlpmeiit  trom  a 
place  wltbln  the  state  to  a  place  wltbout.  li 
not  required  to  forego  the  right  to  transport 
tbe  same  and  receive  a>inpensatlon  therefor, 
by  reason  of  tbe  aerrlce  apon  It  of  a  garn- 
ishee tummoDs  In  a  suit  by  a  tbird  iwrty 
agalnat  the  owner  of  such  goods. 

A  The  Korrleo  of  asaralaliMraMaaoMa 
In  mveh.  a  esse  «poa  tlio  eurlov*  after 
the  goods  have  t>een  received,  placed  In  a  ear 
for  transportation,  and  a  bill  of  lading  is- 
sued bf  tbe  carrier  to  tbe  shipper,  althoagh 
tbe  ear  bas  not  been  as  jret  put  in  tbe  train, 
does  not  excuse  tbe  carrier  from  its  duties  as 
such,  or  anthorize  an  nnreasouable  delay  in 
forwarding  the  property  to  iti  deatlnatlon 
vlthout  tbe  state. 

^  Slevenot  ▼.  ISnstora  1t>  Co>  61  UIiAi. 
104,  28  L.  B.  A.  600.  63  N.  W.  256,  is  deci- 
Bive  of  tbe  rule  above  atated.  and  l«  approved 
and  followed. 

(October  as,  1900.) 

APPEAL  hj  defendant  from  a  judgment 
of  the  Municipal  Court  of  St.  Paul  in 
favor  of  plaintiffs  in  an  action  brought  to 
recover  damages  for  injuries  caused  by  the 
■allied  WTODgful   detention     of  property 
plajied  in  defendant's  potsesdon  for  trans- 
portation. Modified. 
The  facts  are  stated  in  the  opinioa. 
Mettra.  Squires  *  B^k,  for  appellant. 
Seizure  of  shipment  under  samishment 
process  is  a  ^ood  defense,  proviud  notice  be 
seasonably  given  thereof. 

Cooley  V.  Minnesota  Tranafer  R.  Oo.  63 
Minn.  327.  65  N.  W.  141;  Longdon  v. 
Thompton,  26  Minn.  609;  MoVeagh  v.  At- 
■cMaon,  T.  A  8.  F.  B.  Co.  3  N.  M.  327,  6  Pac. 
457 ;  Bawmnah,  O.  <£  Jf.  A.  B.  Oo.  v.  Wilcox, 
48  Qa.  432 ;  Bliven  v.  Hudson  River  B.  Go. 
36  N.  Y.  403;  Roberta  v.  Btuyveaant  Safe 
Deposit  Co.  123  N.  Y.  57,  9  L.  E.  A.  438,  25 
N.  E.  294;  Btiles  v.  Davis,  1  Block,  101,  17 
L.  ed.  33;  Frenoh  v.  Btar  Union  Transp.  Co. 
134  Siass.  2S8;  Illinois  C.  B.  Co.  v.  Cobb. 
48  111.  402;  Batea  v.  Chicago,  M.  d  8t.  P. 
B.  Co.  60  Wis.  290,  19  N.  W.  72;  Landa 
V.  BoUsk,  129  Mo.  663,  31  S.  W.  900;  Gen. 
SUt.  1894,  88  6309,  6325. 

A  common  carrier  is  not  an  insurer 
■against  delay.  It  is  liable  for  delay  only 
When  the  same  is  due  to  its  negligence. 

Qcismer  v.  Lake  Shore  de  M.  8.  B.  Co.  102 
N.  Y.  563,  7  N.  E.  828;  American  Ewp.  Co. 
T.  Smith,  33  Ohio  St.  511. 

Due  and  timely  notice  of  tbe  seizure  and 
detention  of  the  car  of  potatoes  was  given 
to  plaintiffs. 

McVeagh  v.  AtoMaon,  T.  d  S.  F.  R.  Oo. 
a  N.  M.  327.  5  Pac  457. 

•Headnotes  by  Loveli,  J. 

NoTX. — As  to  liability  of  carrier  to  gamlsb- 
tnent.  Me  lite  earlier  ease  In  this  aeries  of  Steve- 
not  V.  Koch  (Ulnn.)  28  L.  H.  A.  600,  and  naffli 
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The  potatoes  wera  not  in  tranrit  when 

garnished. 

Landa  T.  Holok^  120  Mo.  663.  31  &  W. 
BOO. 

The  goods  were  not  in  traadt  to  a  ptrint 
outside  of  the  states  witliin  the  meaning  ot 

tile  Btevmot  Owe. 

Ortt  T.  MinneapoU$  A  St.  L.  B.  Co.  M 
Minn.  396,  31  N.  W.  619. 

Goods  in  transit  from  one  point  to  another 
within  the  state  are  subject  to  garnishment. 

Adams  t.  Bcott,  104  Mass.  104;  Landa  v. 
Holok,  129  Mo.  663,  31  8.  W.  900;  Bates  v. 
Chicago,  M.  d  8t.  P.  B.  Co.  60  Wis.  296,  19 
N.  W.  72;  Weatom  R.  Co.  v.  ThwmUm,  00 
Gta.  300;  MontTOM  Piokla  Co.  v.  Dodaon  d 
U.  Mfg.  Co.  76  Ohio,  172,  2  L.  R.  A.  417. 
40  N.  W.  706;  Illinois  C.  B.  Co.  v.  Cohb, 
48  III.  402;  Butherland  r.  Becond  Nat.  Bank, 
78  Ky.  260;  Michigan  C.  R.  Oo.  t.  Chicago 
&  M.  L.  B.  B.  Co.  1  lU.  App.  399;  Pennsyl- 
vania B.  Co.  V.  Pennook,  51  Pa.  244. 

ifr.  O.  J.  Cook*  for  respondents: 

The  potatoes  were  in  transit  when  gu- 
nished. 

Btevenot  t.  Baatem  B.  Co.  61  Minn.  104, 
28  L.  R.  A.  600,  63  N.  W.  256. 

The  shipment  was  a  subject  of  interstate 
commerce,  protected  by,  and  subject  only  to, 
the  regulations  of  the  United  States  C<m- 
gress,  which  is  exclusive. 

I^7»  Negligence  of  Imposed  Duties,  83; 
Bouman  v.  Chicago  d  N.  W.  B.  Co.  125  U. 
S.  466,  31  L.  ed.  700.  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct  Rep.  689,  1062;  £ei«v  t. 
Hardin,  126  U.  8.  100,  84  L.  ed.  128.  3  In- 
ters. Com.  Rep.  36,  10  Sup.  Ct.  R^.  681. 

The  option  of  carrier  to  retain  goods  in 
its  hands  for  transit  to  a  point  without  the 
state,  being  exercised  under  Gen.  Stat.  1894. 
9  5325,  by  actual  transit  to  such  point, 
takes  the  goods  out  of  the  Jnrisdietifm  of 
this  state. 

Btevenot  v.  Eaatem  B.  Co.  61  Minn.  104, 
28  L.  R.  A.  600.  68  N.  W.  256. 

Tbm  delay  of  five  days  caused  by  defend- 
ant, and  that  the  potatoes  were  in  good  con- 
dition when  delivered  at  Anoka  for  ship- 
meoit^  but  were  decayed  on  arrival  in  Chi- 
cago, is  admitted,  which  eatablishes  a  prima 
facie  case  of  negligence  by  the  carrier. 

Bhea  V.  Mwneapolia,  Bt.  P.  d  Bte  M.  B. 
Co.  63  Minn.  229.  65  N.  W.  468. 

Plaintiffs  are  entitled  to  recover  neces- 
sary expense  incurred,  by  reason  of  defend- 
ant's negligence,  in  efforts  to  prevent  loss. 

Sutherland,  Damages,  6. 

There  is  a  legal  presumption  of  negligence 
in  all  cases  of  all  loss  not  occasioned  by  act 
of  Qod  or  ths  public  enemy. 

Chriatenaon  v.  Am«rtoan  S(ep.  Co,  15 
Minn.  270,  Gil.  208,  2  Am.  Rep.  122. 

The  measure  of  damages  is  the  difference 
between  the  market  value  when  delivered 
and  when  they  should  have  •been  delivered, 
— ^between  sound  and  unsound  goods, — both 
values  computed  at  the  time  and  place  at 
which  the  goods  should  have  been  Mlivered. 

1  Am.  &  Eng.  Enc  Law,  p.  86;  Bhea  t. 
Jfinn«poI«a,  St.  P.  d  8.  Bto  M.  R.  Co.  63 
Minn.  228,  66  N.  W.  468;  Sedgw.  Duuses, 
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M  19&-«5S;  Sutberlud,  Damagei,  1  760, 
-and  cases. 

iMwly,      delivered  the  (pinion  irf  tlie 

■court: 

This  is  an  appeal  from  a  judgment  of  the 
municiral  court  of  St.  Paul  in  favor  of 
plaintiffs,  who  complain  of  the  unlawful  de- 
tention nr  defendant  of  a  carload  of  pota- 
toes wUle  being  tmnsported  over  its  line 
from  Anoka,  in  thia  stat^  to  Chicago,  Illi- 
nois.  This  review  U  limited  to  the  question 
whether  the  findings  of  fact  support  Uie  con- 
«]n8ions  itf  law  upon  which  ue  judgment 
rests. 

The  facts  found  by  tiie  court  are,  in  brief, 
«a  follows:  The  plaintiffs  were  partners  in 
the  produce  business.  They  delivered  to  de- 
fendant, at  its  station  in  Anoka,  m  quan- 
tity of  potatoes  for  tranmortation  to  Chi- 
■cago,  which  were  loaded  in  one  of  defeud- 
■anVs  cars,  and  placed  on  a  side  track  for 
shipment.  The  loading  had  been  completed, 
the  defendant  had  accepted  the  potatoes  for 
transportation,  and  had  issued  to  plaintifTs 
its  bill  of  lading,  in  which  the  place  where 
the  same  was  received  and  the  place  of  des- 
linatim  ware  designated,  and  the  plaintiff's 
firm  was  named  as  the  consignor  as  well  as 
-the  eonaignce  of  the  property.  While  the 
•car  of  potatoes  was  stul  awaiting  shipment 
on  a  regular  train  of  defendant's  road,  but 
Itefore  it  had  been  placed  therein  for  that 
purpose,  a  garnishee  summcms,  properly  is- 
sued, was  duly  served  upon  defendant  in  a 
suit  against  plaintiffs  by  a  third  party,  upon 
-the  claim,  re^larly  made,  tiiat  the  prop- 
erty of  plaintiffs,  above  referred  to,  snonld 
be  arrested,  and  held  by  defendant  for  the 
benefit  of  the  plaintiff  in  that  suit.  The  car- 
load of  potatoes  was  hauled  by  defendant  to 
St.  Paul,  and  within  a  reasonable  time  no- 
tice was  sent  to  plaintiffs,  at  Anoka,  of  the 
service  of  the  garnishee  summons  upon  the 
■Compaq.  Alixr  the  arrival  of  the  potatoes 
«t  FanL  they  wera  dotained  and  held  by 
defendant  in  observance  of  fho  garnishee 
BummonB,  and  plaintiffs  were  anin  notified 
(this  time  at  Chicago)  of  the  net  and  rea- 
son of  such  detention ;  whereupon  one  of  the 
plaintiffs  came  to  St.  Paul  from  Chicago, 
and,  upon  negotiations  with  defendant 
(while  reserving  the  right  to  claim  damages, 
-if  any,  for  delays),  secured  the  shipment  of 
the  car  to  ita  destination,  when  the  pota- 
toes were  sold  at  a  loss  of  $45.52,  oeeasioiuBd 
by  the  detention  of  the  same  for  five  days 
at  St.  Paul,  which  detention  was  unreason- 
able and  unnecessary  unless  the  defendant 
was  required  to  retain  and  hold  the  same 
liy  the  garnishee  proceedings.  The  trial 
court  held  that  the  potatoes  were  perishable, 
were  in  actual  transit,  were  injured  1^  the 
unnecessary  del^,  and  that  the  garnishee 
service  furnished  no  excuse  for  their  deten- 
iAtai;  also  that  the  expenses  of  the  trip  by 
•one  of  the  plaintiffs  to  St.  Paul  to  secure 
thdr  shipment  was  a  proper  item  of  claim 
lif  plaintiffs;  and  ordered  judgment  for  the 
loss  on  the  potatoes  as  well  as  the  expenses 
such  trip. 

We  think  thero  is  no  doubt  that  the  find- 
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ings  of  fact  show  that  fko  dal^  oseaiiimed 
the  damages  to  the  extent  found,  and,  if  it 
is  not  excused  t)j  the  garnishment,  the  con- 
clusion* at  the  court  and  judjpnent  thereon 
to  that  extent  must  be  sustained;  and  this 
view  involves  the  question  whether,  under 
the  law  as  previously  laid  down  hy  this 
court,  the  garnishment  required  the  defend- 
ant to  retain  the  ear  of  potatoes  subject 
thereto.  It  was  the  unqnestionable  dnty  of 
the  common  carrier  to  rolfll  ita  contract  of 
carriage  unless  it  was  prevented  by  le^l 
process  from  dtnng  so,  and  this  is  the  ques- 
tion which  we  are  required  to  determine  in 
this  case.  la  Stevmot  v.  Eastern  R,  Go. 
61  Minn.  104,  28  L.  R.  A.  600,  63  N.  W.  250, 
it  was  hdd  that  "property  in  the  hands  of 
a  common  carrier  in  transit  to  a  place  out- 
aide  of  the  state  is  not  subject  to  gamish- 
moit,  although  it  is  yet  within  the  state 
at  the  time  of  the  service  of  the  garnishee 
summons."  This  rule  was  hdd  in  a  case 
where  the  property  was  in  a  tniin  already 
made  up,  standing  on  a  siding  at  the  place 
of  shipment.  The  defendant  in  that  case 
disregarded  the  garnishee  summons,  and 
transported  the  property  to  its  destinatioa, 
where  it  was  then  deliTered  to  the  eonsignae. 

It  is  urged  by  the  defendant  tiiat,  the 
court  having  found  the  fact  that  defendant's 
line  terminated  at  St.  ^ul,  ita  duty  to  the 
plaintiffs  as  a  common  carrier  ended  there, 
and  that  it  owed  no  further  obligation  to 
the  plaintiffs  than  to  transport  their  prop- 
erty to  that  point  (within  toe  state),  which 
fact  would  distinguish  this  from  the  Bt&oe- 
nut  Com.  The  answer  to  this  ocmtention 
seems  to  ua  very  clear.  Defendant  had  con- 
tracted as  a  common  carrier  to  transport 
the  potatoes  to  Chicago,  and  was  bound 
that  contract,  whether  it  hauled  its  car  over 
its  own  road  or  other  lines. 

It  only  remains  to  be  considered  whether 
defendant,  after  having  received  the  carload 
of  potatoes  on  its  side  track,  and  given  its 
bill  of  lading  to  the  shippers,  was  then  re- 
quired to  forego  its  rights,  and  hold  the 
property  because  it  had  been  garnished,  in- 
stead of  transporting  it  to  the  place  where 
it  was  stipulated  between  the  parties  it 
should  be  delivered,  which  was  its  plain 
right,  under  the  terms  of  the  garnishee  stat- 
ute. Gen.  Stat.  1894,  9  6325.  We  are  un- 
able to  distinguish  this  case  from  the  Steve- 
not  Case  in  this  respect.  It  is  true  that  the 
car  In  that  case  had  been  placed  in  a  train 
for  shipment ;  in  this  case  it  was  on  the  side 
track,  to  be  placed  in  the  train  aa  soon  as  it 
arrived.  But  the  contract  between  the  par- 
ties for  transportation  had  been  completed, 
the  bill  of  ladinff  had  been  delivered  to  the 
consignors,  and  it  was  the  privilc^  of  the 
carrier,  under  the  statute  last  dt«l,  to  re- 
tain the  consigned  property,  and  fulfil  Its 
contract  with  tiie  shippers,  which  alone  en- 
titled it  to  ocnnpensatiott  for  carriage.  For 
this  reason  the  plaintiffs'  creditor  In  the 
garnishee  suit  could  not  arrest  it  by  that 
process  so  as  to  deprive  the  defendant  of  its 
right  under  such  contract. 

Upon  the  facts  found  with  reference  ts 
the  trip  of  one  of  the  plaiqtiffs  ftmn  Chlca-. 
1  Digitized  by  VjOOg  IC 


MS 


HiHMESoii.  Sdpbehb  Coubt. 


00T.» 


go  to  St  Paul,  we  are  nnable  to  luatain  Uie 
conoluaion  of  lav  reached  by  the  trial  court. 
While  under  proper  circumstances  and  upon 
proper  proofs  it  might  be  held  that  it  was 
uecessaiy  for  one  of  the  plaintiiFa  to  come 
from  Chicago  to  St.  Paul  to  secure  the  re- 
lease of  the  car,  to  diminish  the  damages  in 
favor  of  defendant  which  would  otherwise  be 
Buffered,  yet  the  plaintiffs  could  m>t  claim 
reimbureement  for  euch  expenses  unless  it 
was  established  that  they  were  necessary 
and  reasonable  (1  Sutherland,  Damages,  S 
88),  which  involves  facts  not  found  by  the 
trial  court.  We  hold,  therefore,  that  the 
trial  court  was  justified  in  its  conclusion 
that  plaintiffs  were  entitled  to  damages  sus- 
tained by  the  diminution  in  the  value  of  the 
potatoes  occasioned  by  defendant's  unrea- 
sonable detention  of  plaintiff's  property,  but 
that  the  judgment  was  erroneous  in  includ- 
ing the  amount  of  the  expenses  from  Chi- 
cago to  St.  Paul.  It  is  ordered  that  the 
case  be  remanded,  with  directions  for  a  new 
trial,  unless  plaintiffs  consent  to  release  the 
defendant  from  the  payment  of  $30,  the  siun 
allowed  for  such  expenses,  within  ten  days 
from  the  time  the  remittitur  is  returned,  in 
which  ease  the  judgment  is  to  be  modified 
in  that  respect.  In  view  of  the  particular 
facta  of  this  case,  we  direct  that  no  statu- 
tory costs  be  allowed  to  defendant  on  this 
appeal. 
Judgmmt  modified. 


a«  Wni  of  Robert  F.  CUNNINaHAH,  De- 
ceased. 


Emery  H.  CUmnNOHAM,  Bmpt^ 

  V. 

Kipley  L.  CUNNIXOHAM  ef  ol.,  Avp^- 
i  Minn  ) 

•C.  daly  BlvneA  an  Inatmment  intended 
to  be  hi*  last  will  and  teBtnment,  two 

physicians  being  present  at  his  request  to  at- 
test as  witnesses.  C.  was  then  sitting  on  the 
side  of  his  bed,  the  paper  lying  on  a  book  In 
front  of  him,  the  book  being  npon  a  chafr. 
One  of  the  physicians  took  the  paper,  and 
both  stepped  through  a  doorway  Into  an  ad- 
joining room,  and  affixed  their  slgnatares  at 
a  table  which  stood  10  feet  from  the  testator. 
He  could  have  seen  the  table  by  stepping  for- 
ward 2  or  8  feet,  but  did  not  do  so.  The  at- 
testation consumed  not  to  exceed  two  minutes 
of  time.  The  witnesses  returned  to  the  tes- 
tator :  their  signatures  were  pointed  ont  to 
bim :  he  took  tbe  paper  Into  his  own  bands, 
looked  It  over,  and  pronounced  It  "all  right." 
Ittld,  tbat  Gen.  Stat.  1894,  I  4426,  which  re- 
quires that  wills  must  be  attested  and  sub- 
scribed by  the  witnesses  in  the  "presence"  of 
the  teetator,  was  sufficiently  compiled  with. 

(June  18,  1900.) 

APrKAL  by  contestants  from  a  judgment 
of  the  District  Court  for  Olmsted  Coun- 

*Headnote  by  CouLtnn,  3. 

Note. — As  to  when  will  Is  sufficiently  tigned 
Id  presence  of  testator,  see  also  S>  parts  Leon* 
ard  (S.  C.)  22  L.  R.  A.  802. 
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ty  sustaining  the  admission  to  probate  of  the- 
last  will  of  Bobert  F,  Cuni^ngham,  deceased. 
AfjUmied. 

The  f  aots  are  stated  in  the  opiidon. 

MeaS7-a.  Thomas  Tra.»aT  and  Oeorce  W* 
SomerTilXe,  for  appellants: 

No  will  shall  be  effectual  unless  attested' 
and  subscribed  in  the  testator's  presenoe. 

Minn.  St&t.  1894,  par.  4426. 

If  this  statute  is  to  be  changed  it  is  the- 
duty  of  the  legislature  to  make  the  chauge; 
the  court  must  construe  It  as  it  is. 

Waits  T.  Friahie,  45  Minn.  861,  47  N.  W. 
10tt9;  Be  iMdwig  (Minn.)  81  N.  W.  758;. 
Lctoia  V.  Leuria,  U  N.  Y.  220. 

Can  this  court  say  that  the  two  witnessea- 
could  not  fraudulently  have  substituted  an- 
other will  for  the  one  signed  by  tbe  testator^ 
or  have  changed  some  of  the  provisions  of' 
the  one  signed  by  him  had  they  felt  so  dis- 
posed, and  then  have  palmed  it  off  on  the  tes- 
tator as  his  genuine  will!  The  statute  is  in- 
tended to  prevent  the  poetibUity  of  just  sneb 
a  transaoUon. 

A  subscription  made  In  tbe  same  room 
with  Uie  testator  is  treated  as  prima  facie  li^ 
his  presence,  while  a  subscription  made  iit^ 
anoUier  room  is  treated  as  prima  fiuae  not 
made  in  bis  presence. 

29  Am.  A  Eng.  Enc.  Law,  p.  217;  Smith, 
Probate  Law,  p.  23;  2  Greenl.  Ev.  S  078; 
Chase  V.  Kittredge,  11  Allen,  53,  87  Am.  Dec.. 
687;  Schouler,  Wills,  2d  ed.  SS  31»-442. 

Where  such  subscription  taJces  place  in 
room  other  than  the  one  in  wliich  the  testa- 
tor signs,  the  subscription  by  the  witness 
must  actually  be  seen  by  the  teetator. 

^andeville  v.  Parker,  31  N.  J.  Eq.  242; 
HiU  V.  Barge,  12  Ala.  687. 

A  subsequent  recognition  by  the  witnessea- 
of  their  signature  in  the  presence  of  the  tes- 
tator will  not  cure  the  original  otniBsiMt  to 
sign  In  his  presence. 

Lamh  GirtnoH,  88  Oa.  280;  Riggg  T. 
Rifjgs,  135  Mass.  238,  46  Am.  Rep.  464; 
Pawtucket  V.  Ballou,  15  P.  I.  58,  23  Atl.  43 ; 
Hindmarah  v.  Charlton,  8  H.  L.  Cas.  ISO; 
Cha$e  V.  Kittredge,  11  Allen,  49,  87  Am.  Dec. 
687;  1  Kedf.  Wills,  3d  ed.  246,  note;  Rey- 
nolds V.  Reynolds,  1  Speers  L.  253,  40  Am. 
Dec.  599;  Den  ea  dem.  Oompton  v.  Mitton, 
12  N.  J.  L.  70;  Comba  v.  Jolly,  3  N.  J.  Bq. 
625 ;  Mickle  t.  Matlock,  17  N.  J.  L.  86 ;  Rag- 
land  V.  Huntingdon,  23  N.  G.  (1  Ired.  L.) 
561;  Kdelen  t.  Hardeg^  7  Harr.  ft  J.  64,  Itik 
Am.  Dec  292;  Boldry  v.  Parrit,  2  Cnsh. 
433;  Duffie  T.  Corridon,  40  Ga.  122;  Watmm 
V.  Pipes,  32  Miss.  487 ;  Rash  t.  Pumel,  ft- 
Harr.  (Del.)  458. 

The  attesting  and  subscribing  by  tbe  wit- 
nesses must  take  place  within  the  testator's- 
range  of  vision,  so  that  he  may  see  tbe  act 
of  subscribing  if  he  wishes,  without  a  mate- 
rial diange  of  his  position ;  and  he  must  be- 
mentally  observant  of  the  act  while  ii»- 
progress. 

Doe  ea  dem.  Wright  r.  Manifold,  1  Maule- 
&  S.  204;  Russell  v.  Falls,  3  Harr.  ft  H'H. 
457,  1  Am.  Dec.  380 ;  Chase  v.  Kittredge,  I  > 
Allen,  53,  87  Am.  Dec.  687:  MandrvilU 
Parker,  31  N.  J,  Eq.  242;  irit*.  v.  Oardfner^ 
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158  HI.  170,  41  N.  K.  781;  T^eU  1 
Leigh,  28;  Re^tit  t.  Beynolda,  1  Speers  L. 
S83,  40  Am.  Dee.  6S9;  Oraham  t.  Orakam, 
32  N.  C.  (10  Ired.  L.)  219;  £ooIe«fon  v.  Pei- 
ty,  Carthew,  79 ;  Beed  r.  Roberta,  26  Qa.  294, 
71  Am.  Dec  210j  Drvry  GonneU,  177  111. 
43,  62  N.  E.  368;  Hill  T.  Barge,  12  Ala.  687; 
20  Am.  A  Eng.  Enc  Law,  pp.  216,  217; 
Schouler,  Wills,  2d  ed.  H  310.  342;  Smith, 
Probate  Law,  3d  ed.  22 ;  1  Woerner, 
American  Law  of  Administration,  40,  67 ;  2 
Qreenl.  Er.  636,  637 ;  1  Jarman,  Wilts,  6th 
ed.  221,  224.  Oth  ed.  9$  87,  90,  p.  219;  Beach, 
Wills,  U  47,  49;  1  Redf.  WIUb,  4th  ed.  244. 

It  would  not  be  an  attestation  in  the  pres- 
ence of  the  testattHT  if  he  ooold  not  see  the 
act  of  attestation,  but  merely  understood 
from  the  surrounding  drciunstancee  that  the 
act  was  taking  place. 

Schouler,  Wills,  2d  ed.  J  342 ;  Witt  v.  Gar- 
diner, 158  III.  176,  41  N.  E.  781;  Sturdivant 
V.  Birchctt,  10  Gratt  67;  Mendell  v.  Dun- 
bar, 109  Mass.  74,  47  X.  E.  402. 

Mr.  Charles  C.  Willaont  for  respond- 
ent: 

In  England,  prior  to  Henry  VIII.  (1609), 
nearly  every  man  of  ai^  cowderaUe  prop- 
er^, dying  at  home  in  peace,  was  attended 
by  the  Catholio  dergy,  who  administered  ex- 
treme unction  and  usually  drew  his  laat  will. 
In  that  extreme  moment  large  bequests  to 
the  church  for  masses  and  other  h(^y  pur- 
poses, were  sure  to  be  included. 

Popular  distrust  of  l^acies  to  the  priest 
or  to  the  church,  made  by  testators  on  death 
beds,  led  the  common-law  judges  and  juries 
impaneled  in  those  courtis  to  sanction  a 
strict  construction  of  the  law,  and  to  exer- 
cise great  scrutiny  of  the  eircumstances  un- 
der wbidi  these  imest*written  wills  were  ex- 
ecuted. 

2  111.  Com.  chap.  18. 

The  otmimon-law  courte  omstmed  the 
statute  of  wills  (29  Car.  II.  chap.  8,  S  6),  re- 
quiring attestation  in  the  presence  of  wit- 
nesses, so  strictly  that  if  tiie  priest's  back 
was  between  the  testator  and  the  hand  en- 
gaged in  writing  the  signature  of  the  witness 
it  was  enough  to  invalidate  the  will. 

Th^  TBTvd  "presence"  in  other  statutes  and 
in  oonimoit  parlanee  ia  not  DMessarily  lim- 
ited to  "in  sight." 

It  is  nnlmportant  to  determine  whether  or 
not  the  testator  actually  saw  the  subsoribing 
witnesses  •ubsoribe  their  names. 

Ae  Alien,  25  Ifinn.  80. 

In  the  definition  of  the  phrase  "in  the 
presence  of'  due  r^:ard  must  be  given  to  the 
rarcumstances  of  each  particular  ease. 

Oook  T.  Winohe*ter,  81  Mich.  681,  8  L.  R. 
A.  822,  46  N.  W.  106. 

The  statute  does  not  require  absolutely 
that  the  witnessing  must  be  done  in  the  ac- 
tual sight  of  the  testator,  nor  yet  in  the  same 
room  with  him.  If  they  sign  within  hii 
hearing,  knowledge,  or  understanding,  and 
so  near  as  not  to  be  substantially  away  from 
him,  they  are  considered  to  be  in  bis  pres- 
ence. 

He  i4/Ien,  26  Minn.  39;  Oook  t.  Winchea- 
fi]  L.  R.  A. 


ter,  81  Mich.  681,  8  L.  R.  A.  822,  46  N.  W< 
106 ;  Rigga  t.  Rigga,  185  Mass.  238,  46  Am. 
Rep.  464;  Bturdivant  v.  Birehett,  10  Gratt. 
67;  Schouler,  Wills,  |  343;  I  Jarman,  Will». 
pp.  87,  89;  Drury  t.  Connell,  177  III.  43,  52 
N.  E.  308. 

Since  Mandeville  v.  Parker,  31  X.  J.  Eq. 
242,  the  tendency  has  been,  where  the  ques- 
tion is  open,  to  sustain  wills  witnessed  as 
this  one  was, — especially  in  a  case  where  the 
trial  court  admitted  the  will  to  probate. 

ifeunr'c  J¥iU,  44  Wis.  392,  28  Am.  Rep. 
591. 

CoUlita»  J.,  delivered  the  opinion  of  the 

court: 

Gen  Stat  1894,  §  4428,  provides:  "No 
will,  except  auob  nunoupaUve  wills  as  are 
hereinafter  mentioned,  shall  be  effectual  to 
pass  any  estate,  reiU  or  personal,  or  to 
change,  or  in  any  way  affect  the  same,  unless 
it  is  in  writing,  and  signed  at  the  end  there- 
of by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  express  direction,  and 
attested  and  mbscribed  in  his  presence,  by 
two  or  mor^  oompetent  witoesses.'*  And  the 
only  question  in  issue  on  ^is  appeal  is 
whether  the  alleged  will  was  atteated  and 
subscribed  in  the  presenoe  vt  the  testator, 
Cunningham,  by  the  two  persons  whose 
names  were  attached  as  witnesses.  '  Tha- tes- 
tator had  been  oonfined  to  his  room  for  some 
time.  It  was  a  small  bedroom  with  a  door- 
way which  led  into  a  large  room  upon  the 
north,  the  head  of  his  b^  being  near  the 
partition  between  the  two.  There  was  no 
door,  but  a  curtidtt  had  been  hung  in  the 
doorway,  which  waa  drawn  to  the  west  aide 
at  the  time  in  quesUon.  Tliree  da^  before 
the  signing  tiie  testator  sent  for  Ms  attend- 
ing physician.  Dr.  Adams,  to  come  to  his 
house,  and  draw  his  will.  At  the  same  time 
he  sent  for  Dr.  Dugan  to  be  present  as  a 
witness.  The  draft  of  a  will  made  by  Dr. 
Adams  as  dictated  by  Cunningham  waa  un- 
satisfactory, and  both  of  the  physicians  went 
away.  They  were  again  summoned  Novem- 
ber 12,  1899,  and  went  to  the  house  in  the 
forenoon.  Dr.  Adams  drew  a  new  will  as 
instructed  by  Cunningham,  the  latter  re- 
m^ininf;  in  his  bed.  When  the  document 
was  fully  written,  both  men  stepped  to  the 
bedside,  and  Dr.  Adams  read  it  to  the  sick 
man.  Having  beard  it  read  through,  Cun- 
ningham pronounced  it  satisfactory,  and 
then  signed  it  When  so  signing  he  sat  on 
the  edge  of  the  bed,  and  used  as  a  place  for 
the  paper  a  large  book  which  had  been  laid 
upon  a  ciiair.  Drs.  Adams  and  Dugan  were 
then  requested  to  sign  as  witnessee.  For 
this  purpose  Uiey  stopped  to  a  table  in  the 
sitting  room,  which  stood  about  10  feet  from 
where  Cunningham  sat,  and  there  affixed 
their  signatures.  The  time  occupied  in  so 
signing  did  not  exceed  two  minutes,  and  im- 
mediately thereafter  Dr.  Adams  returned  to 
the  bedside  with  t^e  paper.  Dr.  Dugan 
stepped  to  the  dooriray,  about  3  feet  from 
Cunningham,  and*  then  Adama  showed  the 
signatures  of  the  witnesses  to  him  as  he  sat 
on  the  edge  of  the  bed.  Cunningham  took 
the  paper,  looked  it  over,  and  said»  in  effect, 
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that  it  was  all  right.  From  where  he  aat 
he  could  not  see  the  table  which  was  UBed  by 
the  witnesses  when  Bigning.  He  could  have 
seen  it  hy  moving  2  or  3  feet  While  they 
were  signing  he  leaned  forward,  and  inquired 
if  the  instrument  needed  a  revenue  stamp,  to 
which  Dr.  Adams  replied  that  he  did  not 
know,  the  nply  being  andiblo  to  Cunning- 
ham. These  ue  the  salient  and  eontrcdling 
facts  found  by  the  court  below,  on  whiidi  It 
based  an  ultimate  finding  that  the  instru- 
ment  so  witnesned  was  attested  and  sub- 
scribed in  the  presence  of  the  testator,  and 
then  affirmed  the  order  ot  the  probate  court 
admitting  It  to  probate  as  the  last  will  and 
testament  of  the  deceased. 

appellantB  (aonteatants  below)  Insist 
that  the  attestation  and  subseription  by  the 
witnesses  wae  insufficient,  because  Mr.  Cun- 
ningham did  not  and  could  not  see  the  wit- 
nesses subscribe  their  names  from  where  he 
sat,  and  their  contention  haa  an  abundance 
of  authority  in  support  of  it  from  jurisdic- 
tions in  which  statutes  copied  from  the  Eng- 
lish law  on  the  siH>ject,  and  exactly  lilce  onr 
own,  are  in  fvm,  Tb»  rale  laid  down  in 
.tlieae  anthoritiea  la  that  the  attesting  and 
stAserlbing  fey  the  witnesses  must  take  place 
within  the  testator's  range  ol  vision,  so  that 
he  may  see  the  act  of  subscribing,  if  he  wish- 
es, iritiieut  a  material  change  of  his  posi- 
tion; and  that  he  must  be  mentally  observ- 
ant of  the  act  while  in  progress.  Lord  El- 
lenborough  thus  stated  it  in  Doe  ea  dem. 
Wright  v.  Manifold,  1  Maule  ft  S.  294:  "In 
fa\x>r  of  attestation  It  is  presumed  that,  if 
the  testator  might  see^  he  did  see.  But  I 
am  afraJd  that  if  we  get  beyond  the  rale 
which  requires  that  the  witneeset  shoold  be 
actually  within  the  reach  of  the  organs  of 
sight,  we  shall  be  giving  effect  to  an  attesta- 
tion out  of  the  devisor's  preeenoe,  as  to  which 
the  rale  is  that,  where  the  devisor  cannot,  by 
possibility,  see  the  act  doing,  that  is  out  of 
his  presence."  Construing  Uie  same  words 
in  the  Illinois  statute,  it  was  recently  held : 
"This  act  of  attestation  consists  in  the  sub- 
scription of  the  names  of  the  witnesses  to  the 
attestation  elanse  as  a  dedarmtion  that  the 
signature  waa  made  ot  admowledged  in  their 
presence.  It  is  this  act  oi  attwtation  by 
subscribing  their  names  to  the  will  as  wit- 
nesses thereto  which  the  statute  requires  to 
be  in  the  presence  of  l^e  testator.  The  ob- 
ject of  the  law,  aa  frequently  declared,  is  to 
prevent  fraud  or  impoeition  upon  the  testa- 
tor, or  the  substitution  of  a  surreptitious 
will :  anc^  to  effectuate  that  object  it  is  nec- 
essary that  the  testator  shall  be  able  to  see 
and  know  that  the  witnesses  subscribe  their 
names  to  the  paper  which  be  has  executed 
OT  admowledged  aa  his  irill.  The  purpose 
of  the  statute  is  not  attained  1^  mere  abili- 
ty to  see  the  witnesses,  or  some  part  of  them, 
bnt  the  act  of  attestation  is  the  thing  which 
most  be  In  the  presence  of  the  testator. 
...  It  would  not  be  an  attestation  in  the 
presence  of  the  testator,  if  he  could  not  see 
the  act  of  attestation,  but  merely  understood 
from  the  surrounding  circumstances  that  the 
act  was  taking  place."  Drury  T.  OonneUf 
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177  111.  43,  S2  N.  E.  S«8.  In  brief,  the 
courts  have,  almost  without  exception,  con- 
strued a  statute  requiring  an  attestation  of 
a  will  to  be  in  the  "presence"  of  the  testator 
to  mean  that  there  must  not  only  be  a  con- 
sciousness on  the  part  of  the  latter  as  to  the 
act  of  the  witnesses  while  it  Ls  bdng  per- 
formed, but  a  contiguity  of  peraoiu,  witli 
an  opportunity  'or  Uia  testator  to  see  the 
actual  subscribing  ot  the  names  of  the  wit- 
nessee,  if  he  chooses,  without  any  materiml 
change  of  position  on  his  part.  And  yet  an 
examinaticm  of  the  decided  oases  wherein 
the  ever-varying  circumstances  and  condi- 
tions have  been  considered,  and  this  rule  ap- 
plied, will  convince  the  readw  that  the  task 
of  application  lias  not  been  an  tuy  one,  and 
has  led  to  surprising  results  at  times.  Some 
years  sgo  a  large  number  of  American  and 
English  eases  were  eollected  in  a  note  ap- 
pended to  MandeviUe  t.  Parker,  81  N.  J.  Eq. 
242,  and  an  examination  thereof  will  show 
the  abeurd  and  inocmsistent  positions  in 
which  the  courts  have  frequentiy  placed 
themselvee.  As  will  be  seem  from  the  facta 
surrounding  the  cases  mentioned  in  this  note, 
or  cited  in  the  text-bodu  in  support  of  this 
rule.  It  has  been  held  almost  nniTeraally  that 
an  attestation  in  the  same  room  with  the 
testator  Is  good,  without  regard  to  interven- 
ing objecte  which  might  or  did  intercept  the 
view;  and  also  that  an  attestation  outside 
the  room  or  place  where  the  testator  sat  or 
lay  is  valid  if  actually  within  his  range  of 
vision.  And  no  court  seems  to  have  doubted 
that  a  man  unable  to  see  at  all  eould  prop- 
erly make  a  will  under  the  statute,  if  the 
witnesses  attested  within  his  "oonsoioua'' 
prssence,  whatever  that  meui>>  EzaeU/ 
why  OT  how  aa  eKoefition  in  the  ease  oS  on* 
tempOTarily  ot  permanentiy  blind  can  be  In* 
jeeted  into  this  statute  has  not  been  attempt- 
ed by  any  court  or  writer,  so  far  ae  we  know. 
Nor  haa  there  been  any  success  in  the  effort 
to  show  why  one  kind  of  an  intervening  ob- 
ject— a  partition  wall,  for  instance — ^Is  bet- 
ter calculated  to  afford  an  opportunity  for 
the  perpetration  of  a  fraud  upon  the  testator 
than  is  another  kind,  say,  the  dosed  enrtains 
of  an  old-fashioned  bed,  ot  the  head  or  foot 
board  of  a  bedstead,  or  any  otiier  artide  of 
furniture  which  happens  to  be  an  obstrae- 
tion  to  the  s^ht.  Anin,  it  is  difficult  to  see 
what  sound  distinction  can  be  madc^  wfa«i 
applying  the  rule,  between  a  ease  where  the 
testator  can  see  the  witnesses  attest,  if  he 
chooses  to  lean  his  body  forward  a  few  inch- 
es, and  tiie  case  where  the  act  can  be  aeea  if 
be  steps  forward  the  same  distance.  Or, 
take  a  case  where  a  testator  has  been  in- 
jured, and  is  compelled  to  lie  on  his  back 
with  his  eyes  fixed  on  the  eelllng.  Must  the 
witnesses  aflix  thdr  signatures  from  an  ele- 
vation in  order  to  sign  in  his  presence  T  No 
case  has  gone  that  far,  and  yet  what  differ- 
ence would  it  make  with  sudi  a  testator  in 
fact  or  in  sound  reason  if  the  will  was  at- 
tested 10  feet  distant,  on  a  table  in  an  ad- 
joining romn,  OT  on  a  table  the  same  distance 
from  uie  bed,  bat  in  the  same  roomt  lUce 
the  ease  at  bar.  The  testator  sat  on  fh» 
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edge  of  his  bed  when  the  witnesses  signed  at 
the  taUe  in  the  adjoining  room,  a  few  feet 
distant,  and  within  easy  sound  of  his  voice. 
If  he  oould  have  seen  them  hy  leaning  for- 
ward, the  authorities  in  favor  of  upholding 
tbo  will  are  ahundant.  Physically  he  was 
cspaUe  of  stepping  2  or  8  feet  forward,  and 
from  this  point  the  witnesses  would  have 
be«i  within  his  range  of  vision.  It  is  ex- 
tremely dlfKcult  to  distinguish  between  the 
two  cases,  and  yet  it  has  been  done  a^in 
and  again  in  applying  the  rule.  We  might 
continue  these  su^estions  and  queries,  as 
has  been  done  quite  frequently  by  courts 
which  have  not  been  entirely  satisflol  with  a 
veiy  rigid  oonstTucti(»t  of  the  statute,  and 
have  not  hesitated  to  say  so;  hnt  it  seems 
unnecessary,  for  there  ii  one  feature  in  these 
findings  of  fact  which  is  Buffleient,  in  our 
judgment,  to  mirrant  an  afSnnance,  al- 
though there  are  many  decisions  to  the  con- 
trary. A%  before  stated,  the  court  foiind 
that  the  witnessing  of  the  will  consumed  not 
more  than  two  minutes,  and  that  immedi- 
ately thereafter  Dr.  Adama  returned  to  the 
testator  while  Dr.  Dngan  came  to  the  door- 
way, not  over  6  feet  distant,  whereupon  the 
forrn^  ''showed  the  signatures  of  the  wit- 
nesses to  the  tratator.  The  latter  took  the 
will,  looked  it  over,  and  said  in  effect  that  it 
was  all  right"  To  say  that  this  was  not  a 
•uQicient  attestation  within  a  statute  which 
requires  such  attestation  to  be  in  the  "pres- 
ence" of  the  testator,  simply  because  the  wit- 
nesses actually  signed  a  few  feet  out  of  the 
range  of  his  vision,  is  to  be  extremely  techni- 
cal wiUiont  the  slightest  reason  for  being  so. 
The  signing  was  within  the  wmnd  of  the  tes- 
tator's voice;  he  knew  what  was  being  done; 
the  act  occupied  not  more  than  two  minutes; 
the  witnesses  returned  at  once  to  the  testa- 
tor; their  signatures  were  pointed  out  to 
him;  he  took  the  instrument  into  his  own 
hands,  looked  it  over,  and  pronounced  it  sat- 
isfactory. The  whole  affair,  from  the  time 
he  signed  the  will  himself  down  to  and  in- 
dnding  his  expression  of  approval,  was  a 
tingle  and  entire-  transaction ;  and  no  nar- 
row aonsbruction  of  this  statute,  even  if  it 
has  met  the  approval  of  the  courts,  should  be 
allowed  to  stand  in  the  way  of  right  and  jus- 
tice, or  be  permitted  to  defeat  a  testator's 
disposition  of  his  own  property.  In  Cook  v. 
WinchpMer,  81  Mich.  581,  8  L.  R.  A.  822,  46 
N.  W.  106.  it  was  said:  "In  the  definition 
of  the  phrase  'in  the  presence  of,'  due  regard 
must  be  had  to  the  circumstances  of  each 
particular  ease,  as  it  is  well  settled  by  all 
the  authorities  that  the  statute  does  not  re- 
quire absolutely  that  the  wibiessing  must  be 
done  in  the  actual  sight  of  the  testator,  nor 
yet  within  the  same  room  with  him.  If,  as 
before  shown,  they  sign  within  his  hearing, 
knowledge,  and  understanding,  and  so  near 
as  not  to  be  sulwt&ntially  away  from  him, 
they  are  considered  ta  be  In  his  presence." 
But,  as  was  said,  in  substance,  in  the  same 
case,  we  agree  that  this  will  was  validly  exe- 
cuted expressly  on  the  ground  that  the  whole 
transaction  was  an  entirety  in  fact,  and 
that,  immediately  after  the  vitneMea  had  ai- 
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tested,  the  instrument  was  returned  by  tlicm 
to  the  hands  of  the  testator,  his  attention 
was  celled  to  their  signatures,  and  he  ex- 
pressed his  satisfaction  and  approval  of 
what  had  been  done.  This  view,  whidi  does 
no  Tiolenoe  to  the  spirit  and  intent  of  the 
statute,  is  not  without  precedent  and  author- 
ity aside  from  the  Michigan  case,  although  it 
niay,  as  said  hy  the  court  below,  run  con- 
trary to  a  majority  of  the  deoisiona.  Ses 
Stwdtvaat  v.  liirchett,  10  Gratt.  67,  an.l 
IHgga  v.  Rigga,  135  Mass.  238,  48  Am.  Rep. 
464. 

Judgment  affirmed. 


Andrew  G.  ERICKSON,  Admr.,  etc.,  of  Ann* 
Charlotte  Erickson,  Deceased,  Appt., 

V. 

GREAT   NORTHERN    RAILWAY  COM- 
PANY, Rcapt, 


(  Ulnn. 


*Tbe  defendHnt  aet  flre  to  atampa  and 
rnbbl«li  on  Its  rislit  of  wati  and  the 

plalntllTf  Intestate,  a  child  four  yeara  oldr 
went  to  the  flre,  and  white  playing  with  It 
she  was  burned  so  that  she  died.  This  action 
was  brought  to  recover  damages  tor  ber 
death,  on  the  ground  that  the  right  of  way 
was  not  fenced,  and  also  on  the  ground  that 
the  defendant  left  the  fire  unguarded.  Betdr 
1.  Thmt  the  eomplatttt  doea  not  «1- 
lese  any  facta  showing  that  the  child  went 
upon  the  right  of  way  at  any  point  whieb 
It  Is  alleged  was  tui fenced,  or  at  any  point 
which  the  defendant  might  lawfully  have  pro- 
tected by  a  fence. 

3.  ThKt  as  a  ireneral  rale,  the  doctrine 
of  Keffe  V.  MUieaukee  d  Bt.  P.  R.  Oo.  21  Minn. 
206,  18  Am.  Bep.  898,  should  be  United  In 
Its  application  to  cases  of  attractive  and 
dangeroDB  machinery  and  to  other  atmUar 
cases  where  the  danger  is  latent. 
3.  That  the  defendant  was  not  hoand 
to  exerclae  dac  care  to  so  guard  the  flre 
on  Its  right  of  way  that  children  intmding 
thereon  could' not  come  In  dangerous  contact 
with  the  flre,  thoui^  induced  so  to  do  by  Its 
attraetlveness. 

(tflort,  CJL      atid  L9wt»,  J,,  Mtaent  from  prop- 
etiUo*  1.) 

{December  14,  1900.) 

APPEAL  1^  plaintiff  from  an  order  of  the 
District  Court  for  Mille  lacs  County 
denying  a  motion  for  new  trial  after  verdict 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defenduit's  neg^ 
ligence.  Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  V.  Meveev,  for  appellant: 
In  an  action  for  n^ligence,  the  oomplaint 
is  not  demnrraUe  as  not  stating  a  cause  of 

*Headnotes  by  Stakt,  Ch.  J. 


Kora.— For  liability. of  railroad  company  In 
case  of  Injury  to  child  who  strays  upon  the 
track  for  want  of  a  fence,  see  earlier  case  In 
this  fieriea  of  Rosse  v.  8t.  Paul  ft  D.  B.  Co. 
(Minn.)  37  L.  B.  A.  691. 

Digiiized  by  VjOOg  IC 


HunficaoTA.  Svpuu  Codbt. 


Dec, 


action  unlen  the  particular  acts  are  such 
that  they  oould  not  be  Diligent  under  any 
evidence  admissible  under  the  pleading,  for 
it  is  a  mixed  question  of  law  and  fact. 

Itolaeth  T.  Smith,  38  Minn.  14,  35  N.  W. 
505 ;  Htendta  T.  Boyd,  «7  Minn.  £79,  09  N. 
W.  B09. 

The  defendant  violated  a  statutory  duty 
in  (ailing  to  fenoe  its  railroad  on  the  border 
of  its  right  of  way  at'the  i^ww  wher«  the 
fire  was  located. 

Gen.  Stat.  18S4,  S§  2692-2695;  Gould  t. 
Great  Northern  R.  Co.  63  Minn,  37,  30  L.  ». 
A.  690,  65  K.  W.  125;  Roaae  v.  8t.  Paul  A 
D.  R.  Co.  68  Minn.  216,  37  L.  B,  A.  591,  71 
N.  W.  20;  Gen.  Laws  1397,  chap.  840;  Nick- 
olaon  T.  Northern  P.  B.  Co.  (Minn.)  83  N. 
W.  464. 

Statutory  enactmenta  of  tills  nature  are 
police  regulations,  and  an  for  the  beneflt  of 
every  member  of  the  state. 

Rosse  V.  8t.  Paul  (6  D.  R.  Co.  68  Minn. 
216,  37  L.  R.  A.  501,  71  N.  W.  20;  Boater  v. 
Coughlin,  70  Minn.  1,  72  N.  W.  797 ;  Tvedt  t. 
Wkerler,  70  Minn.  161,  72  N.  W.  1062. 

Wherever  such  a  statutory  duty  is  im- 
posed upon  a  person,  the  failure  to  exercise 
that  duty  is  ni^ligenoe  and  a  ground  for  ao- 
tion  by  any  person  injured  thereby. 

Union  P.  R.  Co.  v.  McDonald,  162  U.  S. 
202,  38  L.  ed.  434,  14  Sup.  Ct.  Rep.  619; 
Hayes  V.  Michigan  C.  R.  Co.  Ill  U.  S.  228, 
28  L.  ed.  410,  4  Sup.  Ct.  Rep.  369;  Walken- 
hautr  V.  Chicago,  B.  <£  Q.  R.  Co.  3  McCrary, 
553,  17  Fed.  Kep.  136;  Corwin  v.  Neu>  York 
it  E.  R.  Co.  13  N.  Y.  42;  Moywihan  v.  Whid- 
den,  143  Mass.  287,  9  N.  E.  046;  /M&el  T. 
Bannihal  A  8t.  J.  R.  Co.  60  Mo.  476;  Blair 
V.  Milwaukee  A  P.  du  Ch.  R.  Co.  20  Wis.  267 ; 
Schmidt  v.  Milwaukee  A  8t.  P.  R,  Co.  23 
Wis.  186,  99  Am.  Dec.  15S;  Btuettgen  \. 
WiwOTwin  C.  R.  Co.  80  Wis.  498,  50  N.  W. 
407 ;  Marcott  v.  Marquette,  S.  A  O.  B.  Co. 
47  Mich.  9,  10  X.  W.  63,  49  Mich.  99.  13  N. 
W.  374;  Keyaer  v.  Chicago  A  G.  T.  R.  Co.  66 
Mioh.  550,  66  Am.  Rep.  406,  23  K.  W.  311; 
1  Jaggard,  Torts,  p.  96;  12  Am.  A  Eng.  Ene. 
Law,  2d  ed.  p.  1084;  Bott  v.  Pratt,  33  Minn. 
326,  53  Am.  Rep.  47,  23  K.  W.  237 ;  Boater 
V.  Coughlin,  70  Minn.  1,  72  N.  W.  797;  Tvedt 
V.  WkceU:r,  70  Minn.  161,  72  N.  W.  1062; 
Roase  v.  lit.  Paul  A  D.  R.  Co.  68  Minn.  216, 
37  L.  R.  A.  591,  71  N.  W.  20;  Fleming  t.  8t. 
Paul  A  D.  £.  Co.  27  Minn.  111.  6  N.  W.  448; 
GUlam  V.  Siotm  dtp  A  St.  P.  B.  Co.  99  Minn. 
268,  3  N.  W.  363. 

The  defendant  waa  negligent  in  setting 
and  leaving  these  fires  unguarded  at  the 
place  and  under  the  circumstanoee  alleged. 

Kcffc  V.  Milwaukee  A  St.  P.  R.  Co.  21 
Minn.  207,  IS  Am.  Rep.  393;  Stendal  v. 
Boyd,  07  Minn.  279,  69  N.  W.  899,  73  Minn. 
53,  42  L.  U.  A.  288,  75  N.  W.  735;  Lynch  v. 
Nurdin,  L.  R.  1  Q.  K  Div.  29;  Bennett  T. 
Louisville  A  N.  R.  Co.  102  U.  S.  577,  20  L. 
ed.  235:  Sioux  City  A  P.  R.  Co.  T.  Stwt,  17 
Wall.  667,  21  L.  ed.  746;  Union  P.  B.  Co.  t. 
McDonald,  152  U.  S.  262,  38  L.  ed.  434,  14 
Rup.  Ct.  Rep.  619;  Bayet  v.  Michigan  C.  R. 
Co.  Ill  U.  S.  228,  28  L.  ed.  410,  4  Sup.  Ct. 
Rep.  360;  Rameey  v.  National  Contracting 
Co.  49  App.  Dir.  11,  03  Y.  Supp.  280; 
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Birge  v.  Oardiiter,  19  C«m.  607,  60  Am.  Dee. 
2(il;  Hydroulie  Worka  Co.  t.  Orr,  83  Pa. 
332;  Maekey  t.  Vioktburg,  64  Miss.  779,  2 
So.  178;  Whirley  v.  Whitman,  I  Head,  610; 
Bransom  v.  Labrot,  81  Ky.  643,  60  Am.  Rep. 
193;  Pckin  v.  McVahon,  154  111.  141,  27  t. 
R.  A.  206,  3$  K.  E.  484;  Penso  T.  McCor- 
miek,  125  Ind.  116,  9  L.  R.  A.  313,  25  N.  B. 
136;  Potoere  v.  Sarlow,  63  Mich.  507,  61  Am. 
Bm.  154,  19  N.  W.  357. 

Wherever  a  statute  createa  a  duty  ot  ob> 
ligation  without  an  express  resnody,  tbo 
proper  legal  remedy  follows  as  an  incident. 

Bott  V.  Pratt,  33  Minn.  327,  53  Am.  Rep. 
47.  23  N.  W.  237 ;  Hayew  v.  Michigan  C.  R. 
Co.  in  U.  S.  228,  28  L.  ed.  410.  4  Sup.  Ct. 
Rep.  369. 

if r.  W.  E.  Dodce,  for  respondent : 

The  essential  fiact  to  be  pleaded  by  the 
plaintiff  as  the  iMroxiin&te  cause  of  the  iajury 
IS  that  at  tiie  pcMnt  where  the  <diild  strayed 
upon  the  defendant's  right  of  way  the  same 
waa  unfenced,  or,  if  fenced  at  all,  that  the 
same  was  out  of  rwair. 

Roaae  v.  8t.  Paul  A  D.  R.  Co.  08  Minn. 
216,  37  L.  R.  A.  591,  71  N.  W.  20;  Nickolson 
T.  Northern  P.  R.  Co.  (Minn.)  83  N.  W. 
454. 

A  landowner  is  not  bound  to  fenee  or  oth- 
erwise guard  his  premiM*  ao  as  to  prevent 
injury  to  children  coming  thereon  without 
right  or  invitaticm,  express  or  implied,  al- 
though they  are  induced  ao  to  do  by  the  al- 
luring attractiveness  of  auch  premisea,  or  of 
any  objeota  law/ally  ^aoed  tiwremi  1^  the 
owner. 

Tlie  only  Tecogniasd  flKoepUiHi  to  this  mle 
is  contained  in  the  doctrine  of  the  so-ealled 
turntable  oases. 

Keffe  V.  MUuwikee  A  8t.  P.  R.  Co.  SI 
Minn.  207,  18  Am.  Kep.  393;  O'MaUey  v.  Bt. 
Paul,  M.  A  M.  R.  Co.  43  Minn.  289,  46  N.  W. 
440;  Bacsley  v.  Winona  A  Bt.  P.  R.  Co.  46 
Minn.  233,  48  N.  W.  1023. 

This  exception  is  clearly  defined  and  lim- 
ited in  Stendal  v.  Boyd,  78  Minn.  68,  42  L. 
R.  A.  288.  76  N.  W.  786. 

Start,  Ch.  J.,  delivered  the  of^loD  of  the 

court: 

The  plaintiff's  intestate  was  a  child  four 
years  old,  who  on  September  16,  1899,  while 
playing  with  fire  on  the  defendant's  rig^t 
of  way,  waa  so  seriously  burned  that  she 
died.  This  action  was  brought  to  recover 
damages  for  the  beneflt  of  her  next  of  kin, 
on  the  ground  that  her  death  waa  due  to  the 
negligence  vt  the  defendant  On  the  trial 
the  court  sustained  the  objection  of  the  de- 
fendant to  the  admission  of  any  evidence,  on 
the  ground  that  the  complaint  did  not  state 
facts  constituting  a  cause  of  action,  and  or- 
dered Judgment  for  the  defendant.  The 
plaintiff  appealed  from  an  order  denying  his 
motion  for  a  new  trial.  The  oomplaint,  aft- 
er alleginff  that  the  defendant  owna  and  oper- 
ates a  railroad  throngh  the  village  of  Mila- 
ca,  this  state,  and  that  the  plsinnff  was  the 
father  of  the  child,  and  ha!d  been  duly  ap- 
pointed adrainistratrar  of  her  estate,  allMped 
substantially  these  facts:  On  the  15th  day 
of  September,  1899,  it  wma.  ttie  dutv  |Of  the 
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defendaot  to  keep  its  right  of  way  in  the  vil- 
lage of  Milaca  fenced,  ^tt  it  unlawfully  and 
n^ligently  failed  to  fence  ita  right  of  way, 
■or  any  portion  thereof,  in  such  village.  On 
the  right  of  way  north  of  the  depot  of  its 
Tsilway,  near  a  public  street*  which  was  used 
'for  travel,  and  near  several  dwdling  houses 
•occupied  by  people  having  children  of  imma- 
ture years,  and  on  the  13th  day  of  Septem- 
ber, the  defendant  negligently  caused  to  be 
-set  ilrcfl  to  three  piles  of  stumps  and  rubluflh 
Ihen  upon  its  right  of  way,  and  it  o^ligeut- 
]y  left  the  fires  burning  and  unguard^  until 
on  and  after  the  Idth  day  of  S^tember.  At 
'tha  time  the  fires  were  set,  atul  for  a  long 
time  prior  thereto,  its  right  of  way  at  this 
-place  had  not  been  fenced,  and  was  then  open 
-and  entirely  without  fence,  and  wa«  located 
about  the  center  of  the  village  of  Milaca. 
This  location  on  ita  right  of  way  had  long 
been  a  common  playground  for  the  children 
of  tender  years  livine  near  by,  all  of  which 
was  well  known  to  the  defendant.  But  the 
plaintiff's  intestate  had  not  played  thereon 
prior  to  the  16th  day  of  September.  If  its 
right  of  way  had  been  well  and  properly 
fenced  at  such  point,  the  children  oould  not 
and  would  not  have  gone  thereon  to  play  at 
any  time,  and  the  deceased  child  would  not 
have  gone  thereon  to  play,  as  she  did  on  the 
15th  day  of  Beptember.  The  Area  so  set  and 
«o  left  burning  were  attractive  to  children 
of  tender  yean,  and  had  a  atrong  tendency 
"to  allure  Uum  to  play  in  and  around  the 
fires,  and  thus  allure  and  entrap  Uiem  into 

f:reat  dangers,  which  were  a  menace  to  their 
ives,  and  whidi,  by  reaaon  of  their  tender 
years  and  imnu^nire  judgment,  they  could 
neither  apprehend  nor  appreciate,  all  of 
which  was  well  known  to  the  defendant, 
whereby  the  deceased  wae  induced  to  and  did 
-so  enter  upon  the  right  of  way  of  the  de- 
fendant to  pla^  in  and  with  the  fires  so  set, 
withoat  knowing  the  danger  thereof*  and 
thereby  her  clothing  wae  set  on  Are,  and  she 
was  so  badl^  burned  that  she  died  as  a  result 
of  such  injuries.  It  was  the  duty  of  the 
-defendant  to  refrain  fnmi  setting  such  fires, 
unless  they  were  properly  guarded,  and  it 
was  its  duty  to  have  prevented  the  child 
irom  going  upon  ita  right  of  way  and  play- 
ing around  the  fires.  But  it  negligently  set 
Hiim  Anm  and  negligently  permitted  them  to 
Imm  without  being  guuded,  and  it  thereby 
invited  her  upon  its  premiaes  to  play  in  and 
around  the  fires. 

1.  It  is  claimed  the  defendant  that  the 
oomplaint  does  not  all^  any  facts  show- 
ing that  the  child  went  upon  its  right  of 
way  at  any  point  which  it  is  alleged  was  un- 
fenced,  or  at  any  point  which  it  might  law- 
fully have  protected  by  a  feni».  A  majorl- 
of  the  juetioeB  of  the  eourt  are  of  the 
opinion  that  this  contenti(m  is  oorreet.  It 
is  true  that  the  emnplalnt  alleges  that  it 
waa  the  duty  of  the  defendant  to  keep  its 
right  of  way  in  the  village  of  Milaca  fenced, 
-and  that  it  negligently  failed  to  fence  any 
portion  in  such  village ;  but  it  was  necessary 
for  the  plaintiff  to  all^e  with  reasonable 
-certainty  the  place  where  the  child  entered 
upon  the  defendant's  right  of  way,  so  that 
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the  defendant  might  allege  and  show,  if  such 
were  the  fact,  that  such  place  was  its  depot 
grounds  or  a  public  street,  which  public  con- 
venience required  to  be  left  open,  and  which 
it  waa  therefore  not  only  not  bound  to  fence» 
but  which  it  had  no  right  to  inclose.  Now,  for 
aught  that  appears  from  the  allegaUons  of 
the  complaint,  the  child  may  have  gained 
access  to  its  right  of  way  frmn  the  defend- 
ant'a  depot  grounds  or  a  public  street.  The 
conclusion  alleged  in  the  complaint,  that,  if 
the  right  of  way  had  been  fenced  at  the 

Eilace  on  its  right  of  way  where  the  flre  was 
eft  burning,  the  child  could  not  and  would 
not  have  gone  thereon  to  play,  cannot  be 
cmistrued  as  an  allegation  of  fact,  to  the  ef- 
fect that  she  entered  upon  the  right  of  way 
at  the  point  where  the  flre  waa.  On  the 
contrary,  it  is  affirmatively  alleged  "that 
the  place  in  question  waa  on  the  right  of  way 
norui  of  the  depot,  near  a  public  street 
which  was  used  tor  travel,  and  wae  locat- 
ed about  the  center  <d  the  village."  Such 
being  the  cascb  and  there  being  no  direct 
allegation  aa  to  the  point  where  she  entered 
upon  the  premiaee  of  the  defendant,  if  any 
inferences  are  to  be  indulged  as  to  the  point 
of  entry,  it  is  not  unreasonable  to  Infer  that 
ahe  entered  from  the  street.  The  court 
therefore  holds  that,  in  bo  far  as  the  plain- 
tiff's alleged  cause  of  action  depends  upon 
the  neglect  of  the  defendant  of  ita  statu- 
tory duty  to  fence  its  r^[ht  of  way,  tiie  com- 
plaint does  not  state  a  cause  of  action. 
Whether  the  absence  of  the  fence,  if  such 
were  the  case,  was  the  proximate  cause  of 
the  child's  injury,  we  do  not  decide.  See 
A'ebon  v.  Chicago,  M.  d  8t.  P.  R.  Co.  30 
Minn.  74,  14  N.  W.  360.  I  dissent  aa  to  the 
court's  oonatruotion  of  tlie  MHnplaint.  The 
question  was  raised  for  the  first  time  on  the 
trial  of  the  action,  and  if,  even  argnmenta- 
Uvely,  the  complaint  states  a  cause  ot  ac- 
tion, it  ouf^t  to  be  sustained.  I  am  of  the 
<^inion  that  the  fair  inference  from  all  of 
its  allegations,  considered  together,  is  that 
the  child  entered  upcm  the  right  of  way  at 
the  place  where  it  was  the  duty  of  the  de- 
fendant to  maintun  a  fenoe,  and  tiiat  it  did 
not  do  so. 

8.  Tht  only  other  question  necessary  to  be 
considered  is:  Was  the  defendant  guilty  of 
actionable  negligence,  independently  of  any 
qnestiiHi  as  to  its  statutory  duty  to  fence 
its  right  of  way,  in  setting  the  fires  and  leav- 
ing them  unguarded  at  the  plaoe  and  under 
the  circumatancea  alleged  in  the  complaint? 
It  was  not,  unless  the  allegations  of  the  com- 
plaint in  this  respect  show  that  the  defend- 
ant failed  in  some  duty  which  the  law  im- 
posed upon  it,  or,  in  other  words,  show  that 
it  owed  a  legal  duty  to  the  class  of  children 
to  which  the  plaintiff's  intestate  belonged, 
in  the  exercise  of  due  care,  to  prevent  them 
from  coming  in  contact  with  the  fires.  The 
question  then  is.  Did  the  defendant  owe  a  le- 
gal duty  to  this  child  and  others,  to  exercise 
ordinary  care  by  guarding  the  fires  so  that, 
if  they  intruded  upon  its  land  to  play  with 
the  fires,  they  would  not  be  injured  thereby? 
Tlie  tender  and  loving  regard  which  every 
true  man  has  for  children,  and  his  impulse 
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to  protect  tliem  from  harm,  are  liable,  un- 
leM  r^vewedf  to  lead  oourts  to  an  unsound 
oonduuon  on  qTiestions  oi  tia»  ehaf aoter. 
It  is  important,  tlien,  to  inquire  dispassioa- 
ately  just  wliat  the  defendant  did,  accord- 
ing to  the  allegations  of  the  complaint.  It 
eat  fire  to  rubbish  ott  its  right  of  way,  pre- 
sumablv  for  the  purpose  of  getting  rid  oi  it. 
In  so  doing  it  was  executing  upon  its  own 
premises,  in  a  lawful  way,  necessary  work. 
It  exercised  no  actual  force  against  tlie 
ehild,  and  the  danger  of  injury  from  the  fire 
was  not  concealed.  The  child  was  an  in- 
truder upon  the  defendant's  land,  and  by  her 
own  act  was  injured  by  meddling  with  the 
fire.  It  is  true,  she  knew  no  bett^,  and  was 
an  innocent  trespasser,  but  the  innocence  of 
the  intruder  in  oases  of  this  kind  does  not 
necessarily  establish  the  duty  of  the 
landowner  to  protect  him  frcon  injury.  The 
law  does  not,  as  a  general  ml^  impose  re- 
straints and  eondiUons  upon  an  owner's  law- 
ful and  necessary  use  of  his  land,  which  is 
only  dangerous  to  persons  who  intrude 
thereon.  See  11  Harvard  Law  Rev.  349, 
434.  But  a  notable  exception  to  this  rule 
wae  declared  by  this  oour^  as  early  as  1875, 
in  the  leading  case  of  Keffe  v.  IfifioouJbee  d 
St.  P.  R.  Co,  21  Minn.  207,  18  Am.  Rep.  393, 
which  was  to  the  effect  that  the  owner  (rf 
dangerous  madiinery  (a  turntable),  who 
leaves  it  unfastened  or  miguarded  on  his 
own  land,  where  he  has  reason  to  believe  that 
young  children  will  be  attracted  to  play  with 
it,  is  bound  to  use  due  care  to  protect  sudi 
children  from  Uie  danger  to  which  they  are 
thus  exposed.  The  basis  of  tiiis  decision 
was  that  the  turntable^  when  left  unfas- 
tened, was  attractive  to  young  children,  and 
that  the  owner,  lexvirtg  U  unguarded, 
was  not  <mly  inviting  young  children  to 
come  upon  it,  but  was  bmding  out  an  allure- 
ment which,  acting  upon  the  natural  in- 
stincts by  which  such  children  are  controlled, 
drew  them  into  a  hiddem  danger.  This  ex- 
ception to  the  rule  of  nonliability  of  land- 
owners for  injuries  sustained  by  trespassers 
from  the  oonaitiou  of  their  premises,  or,  as 
it  la  usually  expressed,  the  "doctrine  of  the 
turntable  cases,"  has  never  been  extended  1^ 
this  court  to  oases  like  the  one  at  bar,  or  to 
any  others  which  upon  their  facts  did  not 
come  strictly  and  fully  within  the  Eeffe 
Case.  Btcndal  v.  Boyd,  67  Minn.  270,  69 
N.  W.  899.  In  Emeraon  v.  Peteler,  35  Minn. 
481,  29  N.  W.  311,  59  Am.  Rep.  337,  which 
was  a  case  where  a  child  five  years  old  was 
killed  by  climbing  upon  a  portable  dump  car, 
the  court  dedinea  to  apply  the  doctrine  of 
the  K^e  Case,  and  stated  that  the  basis  of 
liability  in  the  latter  case  was  that  the 
premises  were  such  as  to  invite  the  presence 
of  children,  and  the  dan^r  was  not  appar- 
ent, but  concealed.  In  Twist  v.  Winona  A 
at.  P.  R.  Co.  39  Minn.  184,  39  N.  W.  402.  Uie 
court  stated  the  necessity  of  limiting  tiie 
doctrine  in  these  words:  "To  tiie  irrepres- 
sible spirit  of  curiosity  and  intermeddling 
of  the  average  boy,  tha«  is  no  limit  to  the 
objects  which  can  be  made  attraetave  play- 
things. In  the  exerdse  of  his  youthful  ingen- 
uity, he  can  make  a  plaything  out  of  almost 
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anything,  and  then  so  use  it  as  to  expoae- 
himself  to  danger.  If  all  this  is  to  be- 
charged  to  natural  childish  instincts,  and. 
the  owners  of  property  are  to  be  required  to 
anticipate  and  guard  against  it,  toe  resnlb 
would  be  that  it  would  be  unsafe  for  a  man 
to  own  property,  and  the  duty  of  the  protec- 
tion of  children  would  be  charged  upon  every 
member  of  the  commimity  except  the  pa- 
rents  or  the  children  themselves.  This  court- 
itself,  if  it  has  not  modified  tiie  Keffe  Cose^ 
has  at  least  indicated  thsit  the  doctrine- 
which  it  announces  is  not  to  be  given  any 
such  extreme  and  unlimited  application.'*' 
In  H-ieslejf  v.  Winona  d  St.  P.  R.  Co.  46' 
Minn.  233.  48  N.  W.  1033,  the  court  held 
that  a  railroad  company  was  not  guilty  of 
negligence,  as  to  young  diUdrra,  by  leaving* 
cars  on  a  gravity  track,  with  the  brakes  set*, 
which  were  loosened  by  them,  whereby  one- 
of  their  number  was  lulled.  Again,  in  the 
ease  of  Ratt9  t.  Dawson,  60  Minn.  460,  62* 
N.  W.  066,  It  was  held  tliat  a  landowner  waa 
not  liable  in  damages  for  the  death  of  a  child 
three  years  old,  caused  by  the  caving  of  aik 
unguarded  embankment  on  his  premises,, 
made  by  excavations  for  sand.  In  Btendat 
V.  Boyd,  73  Minn.  63,  42  L.  R.  A.  288,  76  N. 
W.  735,  tiie  court  refused  to  extend  the  doc- 
trine {rf  the  turntable  case  so  as  to  indude 
an  unguarded  pond  caused  by  the  exoavatJoik 
in  a  stone  quarry  idiioh  had  been  abandoned. 
The  court  in  that  case  said:  "The  liability- 
of  a  landowner  to  childrrai  who  are  induced 
to  come  upon  his  premises  by  reason  of  at- 
tractive and  dangerous  machinery  thereon 
was  carefully  limited  in  the  original  deci- 
sion, and  the  limitations  have  been  enforced 
by  the  subsequent  decisions  of  this  oouri.. 
.  .  .  The  doctrine  of  the  turntable  eases 
is  an  exoeptitm  to  t^a  rule  ot  nonliability  of 
a  huidowner  for  accudent  from  visible  causea 
to  trespassers  on  his  premises.  If  the  ex- 
ception, is  to  be  extended  to  this  case,  theii 
the  rule  of  nonliability  as  to  trespassera 
must  he  abrogated  as  to  children,  ana  every 
owner  of  pn^terty  must,  at  his  peril,  mti» 
his  premises  diildproof.  ...  It  wouiA 
seem  that  there  is  no  middle  ground,  and 
that  the  doctrine  of  the  turntable  eases- 
ought  to  be  limited  to  easee  of  attractive 
and  dangerous  machinery."  The  suggested 
limitation  necessarily  had  no  reference  to 
cases  where  the  dango-  was  not  open,  but 
concealed.  This  court  also  refused  to  ex- 
tend the  doctrine  to  a  case  where  a  child 
was  injured  by  falling  from  an  unguarded 
retaining  wall  7%  feet  high.  Kayaar  v. 
LinAcUTl^  Minn.  128,  76  N.  W.  1088.  It  ia 
not  practicable  to  lay  down  any  absolute 
rule  as  to  the  limitations  of  the  doctrine. 
The  manifest  trend,  however,  of  all  the  deci- 
sions of  this  court  is  to  limit  its  application 
to  attractive  and  dangeixpus  machinery,  and 
to  other  aimilar  earns  where  the  danger  ia 
latent.  We  are  not  pr^Mired  to  say  that 
oases  may  not  arise  outside  of  this  dassffl- 
cation  to  which  the  doctrine  ought  to  be  ex- 
tended, but  we  do  hold  that  as  a  general  rul* 
the  doctrine  of  the  turntable  eases  must  be 
limited  to  eases  <A.  attractive  and  dangerous- 
machinery,  and  to  other  similar  eases  where- 
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the  danger  It  latott.  Thii  rule  may  not  be 
atrictlj  logical,  but  it  is  a  neeeeaary  one, 
unleaa  lanaownera  are  to  be  made  insurera 
of  the  safety  of  children  when  trespasaing 
upon  their  premiaes.  It  necessarily  follows 
that  this  case  falls  within  the  limitaticm, 
and  that  the  defendant  was  not  bound  to  ex- 
eniae  ordinary  oara  to  so  gnard  the  fire  on 
its  rifl^t  of  way  that  children  intntding 
thererai  could  not  come  in  dangerous  contact 
with  the  fire,  though  induced  so  to  do  by  its 
attractiveness.  ^er^Mre  the  complaint 
does  not  state  a  oause  of  aeUou. 
Order  a/firmed. 

Jttmim,  J.,  dissenting  t 

The  ennplaint  atatea  that  at  the  place 


where  the  flres  were  set  the  right  ol  way  waa 
not  fenced;  that  said  location  wae  on  th» 
right  of  way,  and  bad  long  been  a  common, 
pla^-ground  for  young  children  living  in  the 
vicinity;  and  that,  if  the  said  right  of  way 
had  been  properly  fenced  at  the  said  point,, 
the  deceaaed  would  not  have  gone  thereon  to- 
play  at  the  time  of  the  aecicfent.  These  aJ- 
legations,  together  with  the  statement  that 
the  child  entered  upon  the  premiees  and 
played  around  the  Are,  being  attracted  there- 
to, are  suBicient  to  constitute  a  declaratioa 
that  she  went  to  Uie  fire  at  a  point  whero 
the  right  of  way  waa  not  fenced.  Upon, 
that  point  I  concur  with  the  views  expressed 
in  the  opinion,  and  dissent  fnnn  the  views' 
of  the  majority  <rf  the  court. 


mSSISSIPPI  SUPBEMB  COURT. 


J.  T.  PENDLETON,  Receiver  of  the  Home 
Building  4  Loan  Association,  Appta^ 

V. 

Mike  LUTZ. 

(  UlM.  > 

1.  A  state  oowt  vrbleb  hmm  obtained 
JwrlMdletloK  of  a  suit  acalnst  a  corpora- 
tion cannot  be  onsted  thereof  1^  tbe  sobse- 
qaent  appointment  of  a  receiver  for  the  cor- 
poration by  a  FedenU  court  and  the  removal 
of  tbe  cauM,  based  un  the  fact  of  aucb  ap- 
pointment, wbea  tbe  ease  Is  not  otherwise 
removable. 

S.  A  avlt  aaalaat  a  receiver  appolated 
bT  a  Federal  eo«rt  is  Mot  removable 
from  a  atate  eonrt  to  a  Federml  eonrt, 
when  tbe  amount  In  controversy  la  leas  than 
$2,000,  on  tbe  ground  that  such  suit  neces- 
sarUj  arises  under  the  lawa  and  Constitu- 
tion of  the  United  Htatea,  since  tbe  act  of 
Uarcb  8,  1887,  as  re-enacted  by  tbe  act  of 
Aosost  18,  1888.  |  8  (25  U.  8.  8Ut.  at  L. 
438,  chap.  866),  aathorlaing  nilts  against 
receivers  of  Federal  coarls  wltbont  prevloas 
leave  of  the  court,  baa  the  effect  to  make 
each  a  snit  a  distinct  and  independent  suit, 
which  Is  not  ancillary  to  the  suit  In  which 
the  receiver  waa  appointed,  and  to  author- 
ise It,  not  only  to  be  broogbt  In  a  atate  eonrt, 
but  to  be  pxossented  to  final  judgniMit  there- 
la. 

(December  10, 1000.) 

APPEAL  by  the  receiver  from  an  order  of 
the  Lauderdale  Coun^  Chancery  Court 
reftislng  to  permit  him  to  remove  to  the  Fed- 
eral Ckiort  m  snit  which  had  bem  begun 
against  the  insolvent  corporation  prior  to 
his  appointment.  Affirmeli. 
The  facts  are  stated  in  tbe  opinitm. 
Ifessr*.  W.  A.  Wimbiak  and  Oaokraa 
*  BoMSMSf  for  appellant: 
The  cause  was  proper^  remorable  to  the 

Nora. — As  to  exelaslveness  of  Jurisdiction  by 
appointment  of  receiver,  see  earlier  cases  In 
tbia  series  of  Ae  Schuyler's  Steam  Tow-Boat 
Co.  (K.  T.)  20  L.  R.  A.  SOI,  and  aete;  and  Rog- 
ers *  B.  Hardware  Co.  v.  Ctavelaad  BIdg.  Co. 
(Ho.)  81  L.  a.  A  880, 
61  L.  R.  A. 


Federal  court  uptm  the  facte  stated  In  the- 

petition. ' 

White  V.  Ewing,  169  U.  S.  36,  40  L.  ed. 
67,  IS  Sup.  Ct.  Rep.  1018;  1  Desty,  FofU. 
Proc.  9th  ed.  8  96,  p.  446;  Oablenum  v. 
Peoria,  D.  d  B.  R.  Co.  82  Fed.  Rep.  700; 
Ijandera  v.  Felton,  7S  Fed.  Rep.  311;  Hot 
BpHnga  Independent  Behool  Diat.  2fo.  10  v.. 
First  Tfat.  Bank,  61  Fed.  Rep.  417 ;  Ray  v. 
Peirce,  81  Fed.  Rep.  881;  Sullivan  v.  Barn- 
ard, 81  Fed.  Rep.  886;  Bailam  v.  Tilting- 
haat,  76  Fed.  Rep.  840;  FoUett  v.  TilUng- 
haat,  82  Fed.  Rep.  241;  Jewett  v.  Whit- 
oomb,  00  Fed.  Rep.  417. 

The  action  of  tbe  Federal  court  in  seiz- 
ing all  lit  th«  aaaeta  of  the  defendant  asso- 
ciation  by  its  receivers  deprived  the  aesoria- 
tion  of  all  means  of  ather  proaeeuting  or 
defending  suits. 

The  court  having  rendered  the  associa- 
tion helpless,  and  having  undertaken  to 
wind  up  its  affairs  and  (^minister  all  its 
assets.  It  became  necesaary  to  grant  tbe  in- 
junction, and  to  assume  exclusive  jurisdic- 
tion. All  suits  for  and  against  the  associa- 
tion became  aw^Uaiy  to  the  main  cause. 

The  dissolution  of  the  corporation  abates- 
all  pending  actions  for  and  s^nst  it,  in. 
the  absenoe'of  a  saving  statute. 

6  Thomp.  Corp.  S  S726;  7  Thomp.  Corp. 
8  8798;  Pendleton  v.  Russell,  144  U.  S.  640, 
36  L.  ed.  674,  12  Sup.  Ct.  Rep.  743. 

All  attachments  against  its  property  are- 
likewise  dissolved. 

WUeoa  T.  Continental  L.  Ina.  Co,  66  Onin. 
468,  16  Atl.  244. 

With  building  associations,  the  appoint- 
ment of  a  receiver  under  a  winding-up  bill- 
ia  fatal. 

2  Thomp.  Corp.  {  8701;  Endlich,  Bldg.. 
Asso.  2d  ed.  (}  508,  622. 

A  practical  and  virtual  dissolution  ren- 
ders  the  association  incapable  of  prosecut- 
ing pending  suits.  The  converse  of  thie- 
proposition  must  be  equally  true. 

Van  Pelt  v.  Borne  Bldg.  d  L.  Aaao.  87 
Ga.  370,  13  S.  F^  574;  Cooper  v.  OrienttW 
Sav.  (6  L.  Aaao.  100  Pa.  402. 

In  such  cases  the  UaMlity  of  members  fer- 
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'dues,  fines,  and  premiiunB  ceaaes,  and  the 
•obligations  of  tbe  borrowers  are  maiuretl. 

7  Thomp.  Corp.  (  8706;  Totcle  v.  Amtri- 
•eon  Bldg.  Loon,  d  Iwoett.  Boo.  61  Fed.  Sep. 

44e. 

Tbe  test  of  the  disscdnticsi  of  a  oorpora- 
tion  for  all  purposes  is  to  ooniider  vhether 
it  has  lost  its  caiwcil7  to  sustain  itself  by 
«  new  election  of  officers. 

6  Thomp.  Corp.  SS  6579,  6658;  PhiJipa  v. 
Wickhom,  1  Paige,  590. 

If  suits  by  and  against  the  assooiatinn 
are  subject  to  be  determined  by  courta  of 
the  vanoua  states,  applying  different  rules 
for  the  adjQstment  of  the  r^^s  of  the  par- 
ties, all  equality  wiU  be  destroyed,  and  con- 
fusion will  result.  To  prevent  this,  espe- 
cially in  the  case  of  an  association  engaged 
in  business  in  several  states,  the  rules  of 
-equity  provide  for  one  concentrated  and 
homogeneous  administration  of  affairs,  in 
one  court  of  primary  jurisdiction,  assisted 
by  various  courts  which  assume  ancillary 
Jurisdiction. 

Milea  v.  Vmo  South  Bldg.  d  L.  Ano.  95 
Fed.  Rep.  919;  Towle  v.  American  Bldg., 
Loan  A  Invest.  Boo.  60  Fed.  Rep.  135;  6 
TTiomp.  Corp.  5  6697;  Cormecticnt  River 
Bkg.  Co.  v.  Rockbridge  Co.  73  Fed.  Rep.  709 ; 
temple  v.  Gkagow,  25  C.  C.  A.  540,  42  U.  S. 
Am.  417.  80  Fed.  Rep.  441. 

MoMra.  Hall  Jfc  Hall  for  appellee. 

WUtfleld,  Ch.  J.,  delivered  the  opinion 
«f  the  court: 

In  this  case  the  plaintiff  brought  his 
suit  by  an  attachment  in  chancery,  and  by 
proper  process,  duly  served,  the  court  ae- 
-quired  actual  possastioiL  of  the  property  at- 
tached. All  thii  WM  done  before  ute  eorpo- 
nition  became  insolvent  and  receivers  were 
appointed  by  the  Federal  court  at  Atlanta, 
■Georgia.  Some  months  after  the  institu- 
'tion  of  the  suit,  receivers  appointed  by  the 
Federal  court  appeared  and  asked  to  re- 
more  tbe  case  to  the  Federal  court  in  the 
proper  district  in  Mississippi,  at  Meridian. 
This  motion  the  court  denied.  That  is  the 
■chief  error  assigned.  The  authorities  re- 
Jied  on  by  appellant  are  White  v.  Ewing, 
159  U.  S.  36,  40  L.  ed.  67,  15  Sup.  Ct.  Rep. 
1018,  and  certain  authorities  set  out  at  page 
446,  1  Desty,  Fed.  Froc.;  tbe  last  authori- 
ties being  decisions  of  inferior  Federal 
judges,  but  all  of  them  relating  to  suits 
■against  receivers.  In  this  case  tiie  matter 
4n  dispute  is  less  than  (2,000.  This  is  not 
«  suit  against  a  receiver  at  all,  and  all 
-these  authorities  are  inapplicable  {White 
T.  Ewing,  159  U.  S.  36,  40  L.  ed.  67,  15  Sup. 
■Ct.  Rep.  1018,  was  not  a  removal  case), 
since  the  state  court  acquired  jurisdiction 
and  actual  possession  of  the  property  by 
attachment  long  before  the  Federal  court 
■appointed  receivers.  As  the  amount  in  dis- 
pute is  less  than  $2,000,  it  is  clear  that  the 
action  of  the  court  below  was  correct.  This 
is  made  perfectly  plain  by  the  following  au< 
thorities :  Qilmoro  v.  Rerriek,  93  Fed.  Bep. 
925  (a  masterly  (pinion  by  Judge  Taft) ; 
{>1  U  B.  A. 


Ray  V.  PeiTce,  81  Fed.  R^.  881;  People't 
B^nk  V.  Calhoun,  102  U.  S.  256,  9U&  nom. 
People's  Bank  v.  Winslow,  26  L.  ed.  101; 
Compton  V.  Jeaup,  16  C.  C.  A,  397,  31  U. 
S.  App.  486,  68  Fed.  Rep.  263.  Even  were 
this  a  suit  against  a  receiver  appointed 
the  Federal  court  prior  to  the  oringing  m 
this  suit,  since  the  amount  involved  isless 
than  ¥2,000  the  case  would  still  not  be  re- 
movable under  the  act  of  March  3,  1875, 
amended  by  the  act  of  March  3,  1887,  as 
re-enacted  by  the  act  of  August  13,  1888 
(25  Stat,  at  L.  433,  chap.  866).  See  the 
authorities  just  cited,  which  are  conclusive. 
There  le  a  case  {Carpenter  t.  Iforthern  P. 
B.  Co.  75  Fed.  Rep.  850),  which  holds  the 
contrary  of  this  last  proposition;  but  tbe 
ruling  IS  put  upon  the  ground,  expressly, 
that  such  suit  a^itwt  tiie  receiver  is  an- 
cillary to  the  principal  action  in  the  Fed- 
eral court,  arises  under  the  laws  tuA  Con- 
stitution of  the  United  States,  grows  out 
of  the  transactions  of  the  receiver  in  his 
operations  as  receiver,  and  was  hence  re- 
movable without  reference  to  citizenship  or 
amount;  and  this  reasoning  is  not  sound, 
since  the  adoption  of  |  3  of  said  act  of 
March  3,  1887,  which  provides  *^hat  every 
receiver  or  manager  of  any  property  ap- 
pointed by  any  court  of  the  United  Stat4», 
may  be  sued  in  respect  of  any  act  or  trans- 
action of  his  in  carrying  on  the  business 
connected  with,  such  property,  without  the 
previous  leave  of  the  court  in  which  such 
receiver  or  manager  was  appointed;  but 
such  suit  shall  be  subject  to  the  general 
equity  jurisdietion  of  the  court  in  which 
such  recover  or  manager  was  appointed,  ao 
far  as  tbe  same  shall  be  necessary  to  the 
ends  of  Justice."  It  is  true  that  a  aidt 
against  a  receiver  of  a  Federal  court  ia  one 
arising  under  the  laws  and  Constitutiim  of 
the  United  States,  but  S  3  of  the  above  act 
has  the  effect  now  to  make  a  suit  against  a 
Federal  receiver  a  distinct  and  ind^tendent 
suit.  It  is  no  longer  ancillary,  and  whether 
it  is  removable  is  to  be  determined  by  look- 
ing at  it  as  an  independent  suit,  and  not 
as  an  ancillary  suit ;  and  the  last  clause  of 
said  S  3  does  not  continue  or  save  tbe  right 
to  remove  a  suit  brought  against  a  Federal 
receiver,  as  it  existed  before  tlie  passage  of 
S  3  of  the  act  above. 

All  these  propoeiUotts  are  made  perfectly 
clear  hy  the  case  of  Oilmore  v.  flerricJt,  93 
Fed.  Rep.  525,  and  of  Bajf  v.  Peiroo,  81  Fed. 
Rep.  881.  Judge  Taft,  in  the  first  case, 
says:  "It  is  true  that,  before  the  enact- 
ment of  S  3  of  the  act  of  1888,  litigants 
against  Federal  court  receivers  were  pre- 
vented from  resorting  to  the  state  courts 
by  their  inability  to  sue  sudi  receivers  ex- 
cept with  the  permission  of  the  court  ap- 
pointing them.  Such  suits  were  then  pure- 
ly ancillary  to  the  suit  in  which  the  receiv- 
ers were  appointed,  and  were  completely 
subject  to  the  control  of  the  court  in  which 
the  main  action  was  pending.  Th^  were 
kept  within  the  control  of  tiie  court,  not 
removal,  however,  but  by  the  process  of 


Digiiized  by 


Google 


PaxDi^TOs  T.  Ldtz. 


681 


•contempt  ag^iut  anyone  who  should  at- 
•tempt  to  sue  the  receivers  without  leave. 
So,  too,  snita  in  which  it  ia  sought  to  deal 
with  thB  property  in  the  custody  of  the  re- 
■ceivers,  to  subject  it  to  sale  or  other  rem- 
^y,  can  still  be  brought  only  by  interven- 
ing petition,  or  by  dependent  bill  filed  by 
leaTe  of  the  court.  Compttm  t.  Jeaup,  16 
<^  C.  A.  397.  31  U.  S.  App.  486,  624,  68 
Fed.  Rep.  263.  In  tUs  sense  it  is  said  that 
41  court  having  custody  of  property  draws 
to  itself  Jurisdiction  to  eondder  and  decide 
all  questions  arising  concerning  its  disposi- 
tion and  management,  even  between  persons 
not  parties  to  the  original  suit  in  which  it 
became  necessary  to  take  custody  of  the 
property.  This  is  not  effected,  however,  in 
A  Federal  court,  by  virtue  of  any  statute  of 
removal,  but  aolelj  through  the  inability  of 
Any  other  ooart  to  grant  relief  in  respect 
■of  such  property,  because  It  is  in  the  cus- 
"tody  of  the  Federal  court,  and  thus  is  be- 
yond  the  jurisdiction  of  such  other  court. 
Anyone  claiming  an  interest  In  such  prop- 
erty may  appe^  to  the  Federal  court  for 
relief,  which,  in  order  to  prevent  injustice, 
through  Its  process  may  nierclse  a  purely 
ancillary  jurisdiction  to  adminiater  justice 
tetween  such  claimant  and  anyone  else 
«Iaiming  an  adversary  interest.  Such  an- 
-cillaiy  jurisdietion  is  exercised  only  upon 
the  prayer  of  the  claimant  filed  in  the  prin- 
cipal cause.  It  ia  not  exercised  against  one 
who  might  be  a  claimant  by  removing  a 
•nit  lawfully  b^un  by  him  in  another  ju- 
risdiction. CoDgresa,  by  S  3  of  the  act  of 
1888,  has,  in  effect,  declared  that  suits 
against  receivers  touching  their  transac- 
tions as  such  are  no  longer  to  be  brought 
-only  where  and  in  the  form  which  the  court 
appointing  them  shall  permit,  but  in  any 
<ourt  of  ocHnpetent  jurisdiction,  and  in  the 
fOTm  in  which  suits  against  other  persons 
viMf  be  brought.  Th^  hare  ceased  to  be 
ancillmiy  in  the  sense  that  they  can  be 
■drawn  to  the  court  and  eause  in  which  the 
■defendants  were  made  receivers,  either  1^ 
firocess  of  oontempt  <w  otherwise.  Ab  suits 
th^  are  no  longer  part  of  the  original  liti- 
^tion.  When  reduced  to  judgment,  of 
■course,  payment  can  only  be  enforced 
■against  the  property  and  the  priority  of  the 
claim  determined  in  the  court  in  which  the 
-original  litigation  is  pending,  and  in  which 
the  receivers  were  appoint^;  and  this  is 
ihe  scope  and  meaning  of  the  second  para- 
mph  of  8  3  of  the  act  of  1888.  Central 
Trvat  Co.  r.  Boat  Tmneaaee,  V.  A  O.  R. 
■Co.  50  Fed.  Rep.  628.  Under  that  section 
anits  against  receivers  are  to  be  conducted, 
■so  far  as  their  trial  is  concerned,  not  as 
■ancillary  suits,  but  as  suits  of  original  cog- 
nizance. If,  thus  considered,  they  come 
within  the  removal  statute,  and  can  be  re- 
moved to  the  same  court  in  which  the  re- 
ceivers have  been  appointed,  that  court 
must  try  them,  not  as  ancillary  proceedings, 
^t  M  independent  suits,  and  can  exercise 
BO  power  to  change  their  form  from  that 
which  they  had  in  the  state  court.  Thus, 
41  L.  B.  A. 


if  brought  as  suits  at  law  in  the  state  court, 
whm  removed  they  must  be  tried  before 
a  jury  as  suits  at  law." 

Judge  Baker  says  in  the  second  case: 
"The  fact  that  the  suit  is  one  arising  under 
the  laws  of  the  United  States  does  not  en- 
title the  defendant  to  remove  the  same  from 
the  state  to  the  national  court  unless  the 
matter  in  dispute  exceeds,  exclusive  of  in- 
terest and  costs,  the  sum  or  value  of  $2,000. 
26  Stat,  at  L.  434,  chap.  866,  S  8.  Hence, 
if  the  suit  is  removable  on  the  application 
of  the  receiver,  such  right  of  rranoval  is  de- 
pendent on  the  ground  that  the  suit  Is  one 
growing  out  of  the  acts  and  transactions  of 
the  receiver  as  an  officer  of  this  court,  and 
as  such  is  ancillary  to  the  suit  now  pend- 
ing in  this  court,  in  which  the  defendant 
was  appointed  receiver.  When  a  court  ex- 
ercising jurisdiction  in  equity  appoints  a  re- 
ceiver to  bold  the  property  of  an  inaolvmt 
corporation,  that  court  assumes  the  admin- 
istration of  the  estate.  The  possession  of 
the  receiver  is  the  possession  of  the  court, 
and  the  court  itself  holds  and  administers 
the  estate  through  the  receiver,  as  its  officer, 
for  the  benefit  of  those  whom  the  court  shall 
ultimately  adjudge  to  he  entitled  to  it.  Por- 
ter  T.  Sabin,  149  U.  S.  473,  37  L.  ed.  815, 
1 3  Sup.  Ct.  Rm.  1008 ;  White  v.  Eiomg,  169 
U.  S.  36,  40  L  ed.  67,  15  Sup.  Gt.  Rep. 
1018.  Tbe  pOBsessiott  of  the  court,  through 
its  reoetver,  draws  to  the  jurisdiction  of 
that  court  the  control  of  the  assets  of  the 
insolvent,  so  far  as  persons  having  claims 
to  participate  in  the  distribution  of  such 
assets  are  concerned;  and  parties  must  go 
into  that  court  in  order  to  sesert  their 
rights,  prove  their  claims,  and  secure  what- 
ever may  be  due  them,  or  their  share  or 
interest  in  the  estate.  It  is  the  settled  law 
that  every  person  having  a  claim  or  demand 
against  an  estate  in  the  possession  of  a  re- 
ceiver, or  against  the  receiver  for  any  act 
or  transaction  of  his  in  his  official  eai»icity, 
must  assert  such  claim  or  dwiand  in  the 
court  in  which  such  receiver  was  appointed, 
without  r^rd  to  the  nature  of  the  contro- 
versy, tbe  citizenship  of  the  parties,  or  the 
sum  or  value  of  the  matter  in  dispute.  The 
prosecution  against  the  receiver  of  any  such 
claim  or  demand  in  any  other  court  without 
the  leave  of  the  court  appointing  such  re- 
ceiver would  be  regarded  as  a  contempt  of 
its  authority,  and  any  Judgment  recovered 
against  him  in  hie  offlmal  eapaeiiy  in  aqy 
other  court  would  be  treated  as  unauthor- 
ised and  void  by  the  court  .having  jurisdic- 
tion of  the  estate  oi  the  insolvent  in  the 
possession  <rf  its  receiver.  Such  are  the 
general  principles  of  the  law,  uninfluenced 
by  legislation  applicable  to  receiverships. 
The  consequences  flowing  from  these  prin- 
ciples of  the  law  were  found  to  be  intoler- 
ably burdensome  to  persons  having  small 
claims  and  demands  against  the  insolvent 
or  against  the  receiver  for  his  acts  or  trans- 
actions in  his  official  capacity.  To  compel 
the  claimant  to  prosecute  a  suit  against  the 
receiver  of  a  railroad  for  a  smaU^demand  in 
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thtt  court  of  his  appointment,  generally  re- 
mote from  the  claimant'a  residence,  involves 
.such  inconTenience  and  expense  as  to 
amount  In  many  eases  to  a  practical  denial 
of  justice.  Even  an  application  to  the  court 
who  appointed  the  receiver  for  leave  to  sue 
in  another  court  nearer  the  residence  of  the 
claimant  and  his  witneasea  was  found  to  be 
inconvenient  and  expensive,  and  frequently 
such  applications  were  met  with  denial. 
With  the  multiplicity  of  railroad  receiver- 
ships the  evil  became  so  intolerable  that  leg* 
ialation  was  found  necessary  to  secure  re- 
lief/' Section  8  of  the  act  of  March  3, 
1887,  as  amended  and  re-enrolled  in  the  act 
of  August  18.  1868  (26  Stat,  mt  L.  486, 
chap.  8B8),  waa  enacted,  '^t  is  also  olear 
that  such  claimants  are  at  liberty,  without 
previous  leave  of  the  courts  of  the  United 
States,  to  sue  the  receiver  of  such  courts  in 
any  other  court  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  busi- 
ness of  such  receivership.  On  the  part  of 
the  claimant  it  is  contended  that  such  right 
to  sue  the  receiver,  given  by  the  statute, 
carries  with  it  the  right  to  pursue  the  case 
to  final  judgment  in  the  court  in  which  the 
suit  was  brought,  when  the  matter  in  con- 
troversy Is  $2,000  or  less  in  value.  On  the 
part  of  the  receiver  the  contention  is  that 
the  present  suit  is  ancillary  to  the  princi- 
pal suit  now  pending  in  this  court,  and 
hence  is  removable  from  the  state  court  into 
this  court,  although  the  matter  in  contro- 
versy is  only  $2,000  in  value.  The  question 
here  involveid  has  never  been  decided  by  the 
supreme  court,  and,  so  far  as  this  court  is 
advised,  it  has  never  been  passed  upon  but 
once  by  a  circuit  court.  The  right  of  re- 
ceivers to  remove  any  suit  brought  in  a 
state  court,  where  the  matter  in  dispute, 
exclusive  of  interest  and  coats,  exceeds  the 
sum  or  value  of  $2,000,  remains  unaffected 
by  the  act  of  1887-86.  Tho  right  of  re- 
moval in  such  cases  rests  upon  the  fact  that 
the  suit  is  one  against  a  receiver  appointed 
hy  a  court  of  the  United  States,  and  is 
therefore  one  arising  under  the  laws  of  the 
United  States.  The  right  to  sue  in  the 
state  court  without  procuring  the  leave  of 
this  court  includes  the  right  to  prosecute 
auch  suit  to  final  judgment  when  the 
amount  involved  is  $2,000  or  less.  When 
the  amount  in  controversy  is  $2,000  or  less, 
perhaps,  under  the  last  clause  of  S  3  [of  the 
act  of  1888],  if  petition  for  removal  showed 
a  state  of  facts  making  a  removal  necessary 
to  the  promotion  of  the  ends  of  justice,  this 
court  would  permit  the  removal,  and  take 
jurisdiction,  even  though  the  state  court 
had  denied  a  removal.  But  no  such  state 
of  facts  is  disclosed  by  the  petition  for  re- 
moval filed  in  this  case.  As  was  said  by 
the  Supreme  Court  in  the  case  of  Teatas  k 
P.  B.  Co.  v.  Johnson,  151  U.  S.  81,  38  L. 
ed.  81,  14  Sup.  Ct.  Rep.  250,  256;  'Certain- 
ly the  preservation  of  general  equity  juris- 
diction over  suits  instituted  against  receiv- 
ers without  leave  does  not,  in  promotion 
Al  L.  R.  A. 


of  the  ends  of  justice,  make  It  eompetra^t 
for  the  appointing  court  to  determine  the- 
rights  of  perstms  who  were  not  befm  it  or 
subject  to  its  jurisdiction;  and  the  rig^t 
to  sue  without  resorting  to  the  appdnUnp- 
court,  which  involves  the  xlf^t  to  obtaitt' 
judgment,  cannot  be  assumed  to  have  been 
rendered  practically  valueless  by  this  fur- 
ther provision  of  the  same  section  of 
statute  which  granted  it.'  If,  in  suits  in- 
volving $2,000  or  less,  brought  in  a  state 
court,  the  receiver  may  at  once  remove  them 
into  a  court  of  the  United  States,  then  the 
right  to  sue  secured  to  the  claimant  by  the- 
statute  is  rendered  practically  valueless. 
Such  a  construction  would  defeat  the  tm»- 
meaning  and  intent  of  the  statute.  The- 
statuto  abrogates  the  old  rule  on  the  sub- 
ject of  suing  receivers.  It  is  made  lawful 
now  to  sue  a  receiver  apptdnted  by  a  court 
of  the  United  States  without  procuring  the- 
leave  of  that  court.  The  court  Im  no  dis- 
cretion to  say  when  or  where  its  receiver 
may  he  sued.  The  right  to  sue  is  given 
vrithout  condition  or  limitation,  and,  as  waa 
said  by  the  Supreme  Court,  it  'cannot  be- 
assumed  to  have  been  rendered  practically 
valueless  by  t^is  further  provision  of  the- 
same  section  of  the  statute  whi<A  granted, 
it.'" 

Of  coarse,  all  that  has  been  dtad  is  a^de- 
from  the  doctrine  so  veil  put  in  Compttm- 
v.  <r«siip,  IS  G.  0.  A.  307,  81  U.  S.  App. 
486,  68  Fed.  Rep.  263,  and  in  White  v. 
Swing,  159  U.  8.  36,  40  L.  ed.  67,  15  Sup. 
Ct.  Rep.  1018.  That  doctrine  is  that  where- 
receivers  have  been  appointed  by  a  Federal 
court  over  an  insolvent  corporation,  and 
auch  court,  through  its  receivers,  has  first 
acquired  p(»session  of  the  property  of  tbe- 
corporation,  the  possession  of  the  receiver 
is  the  possession  of  the  court;  the  receiver 
is  a  mere  hand  of  the  court,  to  administer 
and  wind  up  the  affairs  of  an  insolvent  cor- 
poration, and  the  Federal  court  will  draw 
all  suits  touching  such  property  against 
such  receivers  to  itself  for  final  adjudica- 
tion; and,  where  suits  are  instituted  in  a-- 
state  court  against  such  receivers  tonchlng- 
such  property,  they  are  removable  without 
reference  to  citizenship  or  amount.  But  it 
is  proper  to  say  that  the  point  whether  a 
suit  against  a  receiver  of  a  Federal  court  ia 
removable  as  ancillary,  since  the  pasaage- 
of  S  3  of  the.  act  of  1888,  supra,  has  never 
been  before  the  Federal  Supreme  Court. 
The  caaes  of  Chicago,  R.  I.  <E  P.  R.  Co.  v. 
Martin,  178  U.  S.  246,  44  L.  ed.  1055,  20 
Sup.  Ct.  Rep.  854,  and  Holt  v.  Indiana  Mfg. 
Co.  176  U.  S.  68,  44  L.  ed.  374,  20  Sup.  Ct. 
Hep.  272,  appear  to  hold  with  Judge  Taft 
and  Judge  Baker,  whose  views  we  adopt. 
But  this  case  is  not  even  one  against  a  re- 
ceiver. It  is  an  independent  suit  against 
the  corporation,  the  state  court  having  ac- 
quired actual  possession  of  the  property 
long  prior  to  appc^tment  of  the  receivers. 

Affirmed. 
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ChftTle*  7S.  MORGAN.  A.ppt^ 

V. 

RANDOLPH-CLOWES  COMPANY. 

(78  Conn.  396.) 

Am  avrevmeat  br  >  eorporatloa  orff«m- 
Iscd  to  t»lce  the  propcrtr  Md  cavrr 
■OK  the  b««lBeaa  of  «  eopkrtMenlklp 

npos  tbe  death  of  one  of  the  member*,  bj 
wblcb  It  binds  Itself  to  p«r  all  the  partraer- 
■blp  debta,  eaimot  be  enforced  In  an  action 
at  law  bj  a  creditor  of  the  copartnerahlp, 
■alnce  he  was  not  a  party  to  the  contract*  and 
it  was  not  made  for  bis  benefit. 

(DecMDbtr  18,  1900.) 

APPEAL  plaintiff  from  a  ladgment  of 
the  Court  of  Common  Pleas  lor  New 
Haven  County  in  favor  of  defendant  in  an 
action  brought  to  hold  it  liable  for  a  debt 
wliioh  was  due  to  [^aintiff  from  a  partner- 
-ahip  whose  tnuiness  defendant  had  been  or- 
-ganized  to  continue.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Mr.  Sdward  B.  Bosen,  for  appellaiit: 
The  oonveyance  by  Clowea  to  the  defend- 
ant raised  aa  implied  bruat  In  &Tor  oi  the 
•estate  of  Kandolph,  the  deceased  partner,  to 
the  extent  th&t,  so  far  as  it  is  necessary,  the 
prc^ierty  conveyed  shall  be  first  applied  to 
the  adjustment  of  partnership  obligations 
and  the  payment  of  any  balance  found  to  be 
-due  from  one  partner  to  the  other  on  wind- 
ing up  the  paitaenhip  affairs.  The  convey- 
-ance  was  therefore  subject  to  the  equity  of 
the  surviving  partner  to  have  the  proper^ 
•conveyed  appropriated  to  accomplish  the 
trust  to  which  it  was  thus  primarily  sub- 
jected. 

Darrow  v.  CaUeifu,  154  N.  Y.  603.  48  L. 
R.  A.  299,  49  N.  E.  61 ;  Bhonkt  t.  Klein,  104 
U.  S.  18«  20  L,  ed.  636;  Shearer  t.  Shearer, 
■OS  Mass.  107 ;  Aeeefcsr  t.  SteoeM,  48  Omn. 
■5S7;  Prink  r.  Branch,  10  Oonu.  260. 

^e  agreement  of  the  defendant  which  was 
4he  oonsideratim  for  the  transfer  to  it  of 
the  copartnership  assets  was  to  pay  the 
-plaintin's  debt,  as  well  as  to  save  tiie  estate 
of  Randolph  and  Clowes  harmless  from  any 
liabilty  therefrom.  The  n^lect  of  the  de- 
fendant to  pay  the  plaintiff  was  therefore  a 
breaeh  ot  the  oontraet  which  gave  the  estate 
«f  Randolph  and  Clowes  an  immediate  right 
of  action  thereon,  because  of  their  continu- 
ing liability  to  pay  the  plaintiff. 

Zathrop  V.  Attcood,  21  Conn.  117;  Whit- 
ney v.  Cody,  71  Conn.  166,  41  Atl.  550. 

The  agreement  must  therefore  be  held  to 
have  been  intended  for  the  sole  benefit  of  the 
«reditors  of  the  copartnership,  which  is  suf- 
ilriMit  to  give  the  creditors  a  right  of  action. 

Nnn. — On  the  subject  of  the  llabllItT  of  a 
corporation  Conned  from  other  companies  to 
par  their  debU  there  Is  a  note  In  this  series 
-with  tbe  came  of  Chlcaso  *  1.  Coal  R.  Co.  v. 
Hall  (Ind.)  28  L.  R.  A.  281;  also  the  cases  of 
Honthem  R.  Co.  v.  Bouknlybt  (C.  C.  App.  4th 
•C)  80  L.  R.  A.  828 ;  and  Lamkin  v.  Baldwin 
.A  L.  lICv.  Co.  (Conn.)  44  L.  B.  A.  7M. 
41  L.  R.  A. 


Lawrence  v.  Fox,  20  N.  T.  268 ;  Arnold  v. 
Nichols,  64  N.  Y.  117;  Hannigdn  v.  AHeti, 
127  N.  Y.  639»  27  N.  E.  402;  ^Iptn^ni  v. 
Hoaenfeld,  4  Misc.  623,  24  N.  Y.  Supp.  733; 
aamsejf  v.  JCogere,  47  N.  Y.  233,  7  Am.  Rep. 
440;  Burr  v.  Beera,  24  N.  Y.  178,  80  Am. 
Dec.  327;  Seward  v.  Huntington,  94  N.  Y. 
104;  Meeoh  v.  Eneign,  49  Conn.  191,  44  Am. 
Rep.  225 ;  Treat  v.  Stanton,  14  Conn.  446. 

In  any  event,  the  defendant  stepped  into 
the  shoes  of  the  copartnership  wiui  respect 
to  the  OTOperty  ocmveyed  and  the  debt  to  the 
plaintiff.  There  is  no  legal  objection  to  such 
a  contract. 

Lamkin  v.  Baldwin  (6  L.  Ufg.  Co.  72  Conn. 
57,  44  L.  R.  A.  786,  43  Atl.  693,  1042;  Wa- 
terman's Appeal,  26  Conn.  96. 

Meaere.  Imeien  F.  Bupee  and  T>  F, 
Oarmodr,  for  appellee: 

This  action  at  law  cannot  he  maintained 
in  this  state. 

Treat  r.  5tai»<on,  14  Conn.  446;  Olapp  r. 
LototoA,  31  Conn.  90;  Bamtw  t.  Camp,  71 
Conn.  246,  42  L.  R.  A.  «1^  41  Aa  808; 
hatnkin  v.  BaXdain  d  L.  Mfg.  Co.  72  Conn. 
57,  44  L.  R.  A.  786,  43  Atl.  593,  1042;  ifor- 
rill  V.  Lone,  136  Mass.  94;  Mellen  v.  Whip' 
pie,  1  Gray,  317;  Ewchange  Bank  v.  Eioe,  107 
Mass.  87,  0  Am.  Rep.  1 ;  Berviaa  v.  MoDon- 
neU,  107  N.  Y.  260,  14  N.  E.  314;  Buchanan 
V.  Tilden,  168  N.  Y.  109,  44  L.  R.  A.  170,  S2 
N.  E.  724;  Bmbler  r.  Hartford  Steam  BoOer 
Inapection  A  In».  Co.  168  N.  Y.  481, 44  L.  R. 
A.  612,  53  N.  E.  212. 

Tormee,  J.,  ddlvered  the  opinion  of  the 

court: 

The  material  allegations  of  the  complaint 
may  be  thus  stated:  At  the  time  the  co- 
partnership of  Randolph  ft  Clowes  was  dis- 
solved by  the  death  of  Mr.  Randolph,  ft 
owned  property,  real  and  personal,  owed 
debts  to  the  plaintiff  and  others,  and  was  ac- 
tively carrying  on  businees.  Soon  after 
the  dissolution  the  surviving  partner  and 
the  administrator  of  Randolph  caused  the 
defendant  corporation  to  be  organized  for 
the  purpose  of  taking  to  itself  the  copartner- 
ship prt^rty  and  carrying  on  the  business 
thmtofoie  carried  on  by  fiw  oopMrtaership. 
Soon  after  the  ewporatdon  was  organixeil 
the  surviving  partner  and  the  administratM* 
agreed  with  it  to  aell  and  transfer  to  it  all 
the  pr(^>erty»  real  and  personal,  of  the  co- 
partaership,  to  enable  it  to  carry  on  said 
buriness,  and  tiiis  agreement  was  carried 
out.  In  consideration  of  said  sale  and  trans- 
fer the  defendant  pnmiised  and  agreed  to 
and  with  the  surviving  partoer  and  the  ad- 
ministrator, amtHig  other  things,  (1)  tJiat  It 
would  assume  all  the  debta  of  said  co part- 
On  the  risht  of  third  party  to  soe  on  eontrsct 
made  for  hia  benefit,  there  is  a  note  with  tbe 
case  of  Jefferson  v.  Asch  (Ulnn.)  25  L.  R.  A. 
267 ;  see  also  the  cases  of  Baxter  v.  Camp 
(Cofia.>  42  L.  R.  A.  514;  Bachanan  v.  Tlldea 
(N.  Y.)  44  L.  R.  A.  170;  Bmbler  v.  Hartford 
Steam  Boiler  Inspection  ft  Ins.  Co.  (N.  X.)  44 
L.  B.  A.  SIS:  '  A 
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nerahip  then  unpaid  and  outstanding,  and 
that  it  would  pay  the  same,  and  s&re  the  es- 
tate of  Bandolph  and  his  administrator,  and 
the  surviving  partner  harmlesa  therefrom; 
(2)  that  it  would  issue  certain  shares  of  its 
stock  to  said  adininiBtrator  and  to  said  sur> 
viving  partner,  and  would  execute  a  mort- 
gage of  all  its  corporate  property  to  obtain 
a  loan  of  money  to  pay  all  the  unpaid  lia- 
bilities of  the  copartnership.  Subsequently 
said  stock  was  issued  aa  agreed,  and  the  de- 
fendant, by  a  mortgage  of  its  property,  ob- 
tained a  loan  of  money  more  thaii  sufficioit 
to  enable  it  to  par  the  liabilities  of  the  co- 
partnership, whidk  it  had  assumed  and 
agreed  to  pay.  The  debt  sued  for  in  tMs 
action  was  one  of  the  oopartnerahip  debts 
due  and  unpaid  when  the  defendant  assumed 
and  agreed  to  pay  the  liabilities  of  the  co- 
tMrtnership  as  aforesaid,  and  is  still  due  and 
unpaid.  The  complaint  asked  for  legal  re- 
li^  only.  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  appeared 
therefrom  that  the  plaintifF  was  not  a  party 
to  Uie  contract  sued  upon,  and  acquirra 
therefr<Hn  no  right  to  maintoin  this  action 
against  the  defendant. 

The  question  in  this  case  is  whether,  upon 
the  facts  stated  in  the  complaint,  the  plain- 
tiff  can  maintaiu  an  action  at  hkw  against 
the  defeaidant  for  its  r^^usal  to  pay  his  debt. 
It  is  probably  true  that  In  many,  perhaps 
in  most,  of  tiie  state  courts  he  could  do  so; 
but,  whatever  the  law  in  relation  to  this 
matter  may  be  elsewhere,  it  must  now  be 
regarded  as  the  settled  general  rule  in  this 
state  that  where  A  simj^ly  agrees  with  B, 
upon  a  valid  consideration,  to  assume  and 
pay  B's  debts,  and  save  B  harmless  there- 
from, C,  a  creditor  of  B,  cannot  maintain 
an  action  at  law  against  A  for  his  refueal 
to  pay  the  debt  due  frcmi  B  to  C.  Treat  v. 
Btanton,  14  Conn.  446;  Clapp  v.  Lawton,  31 
CoTm<  05;  Meech  r.  Ensign,  49  Conn.  191,  44 
Am.  Bep.  225;  Haaterv.  Camp,  71  Conn.  245, 
42  L.  K.  A.  S14,  41  AU.  803 ;  Lamkin  v.  Bald- 
win d  L.  Mfg.  Co.  73  Conn.  67.  44  L.  R.  A. 
786,  43  Atl.  683,  1042.  This  rule  is  baaed 
upon  the  principle  that  A,  in  the  case  sup- 
posed, for  a  breach  of  his  contract  oUigation, 
agreed  to  be  answerable  to  B  aJone,  or  B's 
assignee,  and  not  to  each  and  all  of  the  cred- 
ibora  of  B  who  were  strangers  to  the  con- 
tract; and  this  court  has  said  that  "the 
rule  is  a  saJutary  one,  and  should  not  be  de- 
parted from  except  for  good  reasons." 
Metioh  v.  JSnaign,  49  Conn.  203,  44  Am.  Rep. 
225.   In  our  own  state  it  has  been  departed 


from  by  express  legislation  in  one  instanoe, 
namely,  where  the  grantee  in  a  deed  convey- 
ing fmI  estate  subject  to  a  mortgage  or  lien 
agrees  to  assume  and  pay  the  encumbranee^ 
Gen.  Stat.  {  983.  It  Is  claimed  by  the  plain- 
tiff that  iudependeotly  of  l^slation  there 
are  exceptions,  real  or  seeming,  to  this  gen- 
eral rule,  even  in  jurisdictions  where  it  pre- 
vails, and  that  this  case  falls  within  the  ex- 
ceptions, or  some  of  them.  Some  of  these 
so-oalled  exceptions  are  stated  in  Meech  v. 
Enaign,  49  Conn.  208,  44  Am.  Rep.  225,  and 
Boater  v.  Camp,  71  Conn.  245,  42  L.  R.  A. 
614,  41  Atl.  803;  but  in  reference  to  such 
cases,  and  others  like  them  in  the  books,  it 
has  been  well  said  that  they  can  with  at  least 
equal  propriety  be  deemed  illustrations  of 
the  rightful  application  of  the  general  rule 
itself  under  exceptional  circumstances.  Bax- 
ter T.  Oamp,  71  Conn.  248,  42  L.  K  A.  614, 
41  Atl,  803.  ^e  case  at  bar  is  not  within 
any  of  the  seeming  exceptions  to  the  rulew 
Tlu  agreement  Uiade  between  the  d^endant 
and  the  administrator  and  surviving  partner 
was  made  solely  for  the  beneBt  and  advan- 
tage of  the  immediate  parties  to  it,  as  is  ap- 
parent from  its  terms,  and  the  transactiona 
between  them  out  of  which  it  sprang.  The 
parties  to  it  had  no  intention  of  conferring 
upon  the  plaintdff  any  rights  in  his  favor 
against  the  defendant  by  the  ocmtract,  nor 
did  the  defendant  intend  by  such  agreonent 
to  aasimae  anj  legal  obligation  to  l£e  plain- 
tiff to  pay  his  debt.  The  plaintiff  is  not 
seeking  to  enforce  any  particular  equity 
which  he  claims  to  have  in  the  property  of 
the  copartnership  whidi  was  transferred  to 
the  oorporaUon,  nor  any  equity  which  he 
daims  to  have,  either  peraonalljr  or  through- 
Uie  administrator  or  surviving  partner,, 
against  the  corporation  itself.  He  Is  seeic- 
ing  to  enforce  a  legal  obligation,  pure  and 
simple,  and  nothing  else.  He  says  such  ob- 
ligation to  pay  him  rests  upon  the  defend- 
ant, by  virtue  of  the  fact  that  it  received  all 
the  copartnership  property,  and  agreed,  in 
consideration  thereof,  witii  someone  else, — 
a  stranger  to  the  plaintiff, — ^to  do  certain 
things  which  would  directly  benefit  the 
promisee,  and  some  of  v^icb  would  perhaps 
incidentally  benefit  the  plaintiff.  Upon  the 
facts  stated  in  the  complaint,  we  are  of  opin- 
ion that  no  such  obligation  rested  upon  the 
defendant. 

There  M  no  error. 

The  other  Judges  conear. 


TEXAS  COURT  07  CRIMINAL  APPEALS. 


Ba  parte  R.  W.  PATTERSON. 

(  Tex.  ) 

1.    An  oriKlBal  writ  of  habeaa  eovpaa 
tauT  l>e  sranted  by  t&e  Texas  court  of 

NoTS. — On  the  subject  of  municipal  power 
over  bowling  allejrs,  see  also  some  eases  in  note 
%o  State  V.  Karstendiek  <La.)  89  L.  B.  A.  on 
page  524. 
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criminal  appeals  notwlthstasdlns  the  failure 
of  the  prisoner  to  appeal  from  his  sentence  to 
the  eonnty  eoort,  as  be  ntlglit  have  don^ 
where,  if  he  had  done  so,  he  could  not  luve 
appealed  from  that  conrt  If  the  ponlshnoit 
bad  been  a  floe  or  not  more  than  $100,  and 
the  writ  of  habeas  corpus  was  refused  by  tbt- 
coanty  Judge. 
2.  The  power  to  res«lat«  ieaplm  al- 
lera,  given  by  the  gaieral  statntea  to  a  eKy. 
does  not  aothortse  an  ordlnanee  forWddlnc 
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tht  loeatiOD  of  sQcb  alleys  within  the  fire  Hm- 
Itl  of  tbe  dtj,  or  witbln  100  jards  of  anr 
l»lvate  residence  or  bualneea  bouse,  wbere  tbe 
mlj  place  wJtbln  the  corporate  limits  and 
outside  of  tbe  prohibited  polnta  at  which  such 
an  alley  could  be  located  woald  be  600  yards 
from  tbe  business  center,  and  In  a  portion  of 
the  dty  remote  from  any  thoroughfare  or 
piddle  place,  since  the  power  to  rc«ulata  does 
not  include  the  power  to  •ninn'«*  or  prohibit. 

(October  24,  ISOO.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  the  release  of  petitioner 
from  the  custody  of  the  marshal  oi  the  City 
of  Wills  Point  to  whidi  he  bad  been  ocHnmit- 
ted  for  violniion  of  am  ordinaiice  locating 
tenpin  alleys.  Petitioner  diai^targed. 
The  facts  are  stated  in  the  (pinion. 
Messrs.  James  H.  Tonne,  "Wjnitt  Jk 
Smith,  and  Koarbr  A  Kearbj,  for  rela- 
tor: 

Habeas  corpus  is  the  proper  remedy  to  in- 
voke, to  obtain  relief  herein,  upon  the 
ground  that  said  ordinance  complained  of  is 
nnreasonable,  unoonatitntional,  and  there- 
fOTe  Toid;  and  when  the  county  judge  of  the 
county  of  relator's  residence  refused  tlie 
writ  because  of  sickness  and  because  of  tlio 
grave  questions  involved,  this  ooart  ahonld 
exeroise  its  discretion  and  entertain  jnria- 
diction  of  said  case  originally. 

Ex  parte  Qregory,  20  Tex.  App.  210,  04 
Am.  Rep.  616;  Ba  parte  Terrell,  40  Tex. 
Crim.  Rep.  28,  48  8.  W.  S04 ;  Ea  parte  Banks 
(Tex.  Crim.  App.)  53  S.  W.  888;  Ew  parte 
Grace,  9  Tex.  App.  381;  Churcb,  Habeas  Cor- 
pus, 2d  ed.  S  83. 

Tlie  ordinance  is  unconstitutional  in  that 
its  effect  is  to  prohibit  a  business  authorized 
and  licensed  by  tJie  state  of  Texas,  and  in 
that  the  same  is  an  unwarranted  aaaumption 
and  exercise  of  power  by  a  city  incorporated 
under  the  general  lawa  of  tiie  state,  and  the 
same  ia  unreasonable  in  that  it  virtually 
drives  said  business  out  of  said  city,  and  is 
not  a  regulation,  but  is  a  prohibition,  of 
said  business,  and  is  therefore  void. 

Austin  V,  Austin  City  Cemetery  Asso.  87 
Tex.  330,  28  S.  W.  528 ;  Ea  parte  McCarver, 
39  Tex.  Crim.  Rep.  448,  42  L,  R.  A.  587,  46 
S.  W.  930;  Us  parte  Battia^  40  Tex.  Crim. 
Rep.  112,  43  L.  R.  A.  863.  48  S.  W.  513; 
Bk  parte  TerreU,  40  Tex.  Crim.  Rep.  28,  48 
S.  W.  604;  Jffdr  parte  Qarza,  28  Tex.  App. 
381.  13  8.  W.  776;  Em  parte  Robinson,  30 
Tex.  App.  493,  17  S.  W.  1057;  Ea  parte 
Grace,  9  Tex.  App.  381. 

Ueesrs.  W.  C.  Blanks  uid  Robert  A. 
John  for  respondent. 

Henderson,  J.,  delivered  tbe  opinion  of 

the  court: 

This  is  an  original  application  for  a  writ 
of  habeas  corpus  to  test  the  validity  of  an 
ordinance  locating  tenpin  allqrs  in  the  city 
of  Wills  Point  The  statement  of  facts 
agreed  on  by  the  parties  shows :  That  Wills 
Point  is  incorporated  imder  the  acta  of  the 
t^slature  (title  18,  Rev.  Stat.),  providing 
for  the  incorporation  of  cities  and  towns 
not  exceeding  10,000  inhalutants.  That  the 
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dty  of  Wills  Point  contains  a  population  of 
about  2,000,  and  that  aaid  (dty  paaeed  an 
ordinance  to  tha  follfnring  ^ect:  "Be  it 
ordained  by  the  ci^  council  of  the  city  of 
Wills  Point  that  an  annual  occupation  tax 
of  fifty  dollars,  payaUe  annually  in  advance^ 
shall  be  levied  on  and  collected  from  every 
person,  firm,  company,  or  association  of  per- 
sons exhibiting,  openi4iing  or  managing,  for 
profit,  a  nine  or  ten  pin  alley  or  any,  other 
all^,  by  whatever  name  called,  constructed! 
or  (grated  upon  the  principle  of  a  bowling 
all^,  and  upon  which  balls,  rings,  or  other* 
devices  are  used,  or  substitutes  thereof  are 
rolled,  without  regard  to  the  number  of  pins- 
used,  or  whether  pins  are  used  or  not,  or 
whether  the  balls,  rings,  or  other  devices  are 
rolled  by  hand,  or  not.  Any  audt  alley  used 
in  connection  with  a  saloon,  or  where  moner 
or  anything  of  value  is  paid,  dull  be  regard- 
ed as  used  for  profit.  (2)  And,  whereas,  in 
the  judgment  of  the  city  council,  auch  al- 
leys  are  detrimental  to  the  morals,  peace^ 
and  quietude  of  the  dty,  it  is  further  or- 
dained by  the  <»ty  council  l^at  audi  alley 
shall  not  be  constructed,  operated,  or  main- 
tained within  the  fire  limits  of  said  dty,  nor 
within  100  yards  of  any  primte  reaidenoe  in 
said  dty,  nor  witMn  100  yarda  of  ai^  bnai- 
neaa  houae  in  aaid  dty,  to  which  people  re^ 
sort  for  Hit  pojposea  of  brade  and  barter^ 
and  any  person  or  persona,  firm  or  assoda- 
tion  of  persons  violating  this  ordinance, 
shall,  upon  conviction  in  the  oorporation> 
court  of  said  dty,  be  fined  in  any  amount, 
not  exceeding  $100,  and  each  day  shall  b» 
cojuidored  a  separate  offense.  (3)  And 
that  this  ordinance  take  ^ect  from  and  aft- 
er its  passage."  That  applicant  procured  a 
license  for  Uie  purpose  of  running  a  tenpin 
alley  in  said  dty  on  the  14th  day  of  Febru- 
ary, 1900,  paying  state,  county,  and  dty  oc- 
cupation taxes  Uiereon;  the  last  being  paid 
to  the  city  marshal,  who  issued  a  tax  recdpt 
therefor,  containing  no  restriction  as  to  thfr 
location  of  the  alley,  except  that  he  was  li- 
censed to  run  within  the  corporate  limits  of 
the  city  of  Wills  Point  Said  alley  was  con- 
structed of  wood,  with  an  iron  roof,  and  wa» 
attached  to  the  rear  end  of  a  saloon.  The 
front  of  the  alley  was  some  30  feet  frnn  tho 
front  of  the  street,  and  the  rear  of  the  alley 
abutted  on  a  public  thoroughfare,  being  aw 
alley  in  the  rear  of  said  saloon.  That  same 
was  located  within  the  fire  limita  of  aaid 
city,  and  within  less  than  100  feet  of  buai- 
nesa  and  residence  houses  in  said  dty.  That 
the  only  point  within  the  corporate  limits  of 
said  city  where  eaid  alley  could  have  been 
located  outside  of  the  prohibited  points,  un-- 
der  the  ordinance,  would  be  about  600  yarda 
from  the  businese  portion  of  the  town,  andi 
in  a  portion  of  the  city  remote  from  any- 
thoroughfare  or  public  place,  but  <m  atreeta- 
which  were  run  into  pasturage  or  tillabla- 
lands  in  the  suburbs  of  said  dty.  It  was 
further  riiown  that  aaid  tenpin  alley.  In  ita^ 
operation,  created  noiscL  That  it  could  be- 
heard  at  night  as  much  aa  100  yarda  from  ita 
location. 

Relator's  contention  is  that  said  ordinance 
is  unreasonable  and  ia  void.   There  ia  nft 
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question  u  to  the  jurisdiction  of  this  court 
to  grant  original  writs  of  habeas  corpus. 
But,  as  was  said  in  Ea  parte  Lynn,  19  Tex. 
App.  IZOt  a  sound  discretion  will  be  exer- 
'Cised  in  granting  the  writ,  and  this  court 
will  not  authorize  the  issuBcoe  of  the  writ 
■as  an  appellate  proceeding.  And  see  E» 
parte  Botand,  11  Tex.  App.  169.  And,  «• 
waa  said  in  Bm  parte  Lamberi,  87  Tex.  Crim. 
Rep.  436,  30  S.  W.  81,  insAmudi  aa  this  court 
liaa  jurisdietiMt  1^  appeal  In  habeas  corpus 
proceedings,  the  writ  will  only  be  granted 
-originally  in  extraordinary  caaes,  as  where 
the  proceeding  is  void,  and  an  appeal  will 
not  be  an  adequate  remedy.  In  tiiis  caae  re- 
Isitor  had  been  tried  in  the  corporation  court 
-of  Wills  Point,  adjudged  guilty,  and  waa  in 
custody  of  the  oiBoer,  but  did  not  prosecute 
an  appeal.  His  appeal,  however,  would  have 
'been  to  the  county  judge ;  and,  even  if  an  ap- 
peal  had  been  prosecuted,  the  punishment,  if 
it  had  been  less  than  $100,  would  not  have 
Authorized  an  appeal  to  this  court,  and  the 
-county  judge  refused  the  writ.  Bo  we  take 
it  Uiat  this  is  a  proper  case  for  the  granting 
1)y  this  oourtof  an  original  writ.  It  may  m 
rmrded  as  settled  law  in  this  state  that  the 
writ  of  habeas  ocnrpus  ia  the  proper  remedy, 
mA  relief  will  be  granted,  aa  against  a  city 
■ordinance,  where  uie  ordinance  in  question 
is  so  unreasonable  as  to  be  void.  B»  parte 
Battie,  40  Tex.  Crim.  Rep.  112,  43  L.  B,  A. 
8G3,  48  a  W.  513,  and  anthoriUea  thwe 
-cited. 

It  is  inaiated,  however,  by  the  rwpoiident, 
■that  the  GraientI  Statutes  of  the  stauB,  under 
-which  the  dty  of  Wills  Point  was  incorpo- 
rated, ^va  to  the  municipal  council  of  said 
'City  the  power  to  r^pilate  teiipin  alleys,  and 
t^&t  the  power  to  regulate  implies  or  carries 
with  it  the  power  to  locate  tenpin  alleys.  In 
support  of  tnia  construction,  we  are  cited  to 
■Bt.  Louie  V.  Ruatell,  116  Mo.  248,  20  L.  R.  A. 
721,  22  S.  W.  470.  An  axamination  of  tha.t 
«aae  indloatea  that  this  la  the  view  talcen  by 
the  court  deciding  that  caae.  However,  we 
4.0  not  deem  it  necessary  to  decide  thait  ques- 
tion, inasmuch  as  whether  the  power  to  r^- 
vlate,  under  the  statute,  refers  merely  to  au- 
thority to  o(»trol  the  operation  of  the  tenpin 
alley,  wherever  it  might  be  situated,  as  to 
audi  houf  8  aa  it  might  be  permitted  to  run, 
«to.,  or  embiMea  the  authority  to  locate  the 
aame  in  any  particular  part  of  the  dty,  ia 
immaterial;  for,  if  it  be  conceded  that  Uie 
power  to  regulate  implies  alao  the  power  to 
locate,  atill  the  exercise  of  this  power  must 
be  reasonable.  The  power  to  r^ulate  does 
not  properly  include  the  power  to  aurareas 
•or  prohibit,  for  tha  veiy  eaaenoe  of  ngiuatioa 
«1  L.  B.  A. 


is  the  existence  oi  something  to  be  reflated. 
20  Am.  &  Eng.  Enc.  Law,  p.  723.  The  power 
to  regulate  includes  the  power  to  restrain, 
ao  lonffas  the  restraint  imposed  ia  reasoD- 
ahle.  The  restraint  must  not  ao  ctmflne  tlw 
exercise  of  any  occupati<Hi  as  to  amount  to 
a  prohibition.  Horr  4  B.  Mun.  Pol.  Ord.  I 
30.  llie  power  to  regnlate  a  trade,  business, 
or  ocoupatimi  in  xa^  given  town  or  city  is 
to  be  determined  by  ue  environments  and 
conditions  of  sudi  town  or  city,  and  what 
would  apply  to  one  town  or  city  might  not 
apply  to  another.  Dill.  Mun.  Corp.  i  3S7. 
We  would  further  obeerve  tliat,  in  tne  power 
to  regulate,  a  distinction  appears  to  be  taken 
in  some  of  the  authorities  between  trades  or 
bnainesa  of  advantage  or  ntiUiy  to  the  com- 
munity, and  ooeupimons  or  business  for  the 

fiurpoae  of  amusement,  et«.  A  bowling  al- 
ey  would  be  claaaed  in  the  last  oate^ory. 
But  it  seems  a  bowling  alley  Is  not  per  ee  a 
nuisance.  See  State  v.  HaU,  32  N.  J.  L. 
168.  However,  bowling  alleys  or  tenpin  al- 
leys are  legalized  in  this  state.  Not  only  tiie 
state  itself,  but  counties  and  cities,  are  au- 
thwized  to  raise  a  revenue  therefrom,  and 
towna  and  cities  are  especially  antbovized  to 
regulate  them.  Hie  <mly  question  we  have 
to  decide  is.  Was  the  power  oere  exercised  by 
the  municipal  council  of  Wills  Point  an  un- 
reasonable regulation?  Of  course,  the  ob- 
ject of  the  relator  in  eetaUishing  his  tenpin 
alley  in  the  city  of  Wills  P<^t  was  to  make 
a  profit  out  its  operation,  and  it  would 
•eem  that  this  oonld  <mly  be  dMW  by  looatp 
ing  it  in  such  part  of  tha  atr  as  would  be 
easily  accessible  to  the  general  public  But 
here  it  was,  in  effect,  dnvm  out  of  the  busi- 
ness portion  of  the  city,  and  away  from  the 
public  thoroughfares.  No  more  effective 
way  could  have  been  adopted  to  frustrate  the 
object  of  the  owner  than  to  locate  it  aa  waa 
doae  in  this  inatanoe.  Indeed,  it  was  oon- 
oeded  by  the  reapondent  in  t^ie  arguaunt 
that  the  object  of  the  conndl  was  to  oisoonr^ 
age  the  keeping  of  a  tenpin  alley  in  the  city 
of  Wills  Point;  and  it  would  appear  from 
the  facts  in  this  case  that,  if  the  ordinance 
adopted  is  valid,  it  will  not  only  discourage 
the  operation  of  a  tenpin  alley  in  said  city 
altogether,  but  will,  in  effect,  prohibit  its 
successful  operation.  We  accordingly  hold 
that  the  attempted  exereiae  of  power  oy  the 
municipal  corporation  of  Wills  Point  to  lo- 
cate the  tenpin  alley  of  the  relator  was 
reasonable,  and  therefore  void. 

Relator  ia  aooordinglg  ordered  disoAovyerf 
with  the  costa  of  this  proceeding  taxed 
against  him. 
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COAST  COMPANT.  Appt., 

V. 

Mayor,  etc.,  of  SINKING  LAKE  et  ol. 

(5S  N.  J.  Gq.  5Sa.) 

Wblle  a  eoart  of  eavltr  will  «ot. 
mm  »  rnle,  correct  irreamlariUea  la 

monlclpsl  procedure.  It  will  nevertbeleas  re- 
strain an  Irregular  proceeding  IC  It  threatena 
Irrepiirable  Injury. 
3.  A  muDiclpalltT*  as  the  repreMotatlTe  ot 
tbe  public,  may  mie  to  abate  or  prereot  a  ant- 
sanue  upon  public  property  within  Its  lim- 
it!. 

9.    The  power  of  m  mnnleipAl  ofleer  to 

abate  a  public  Dulaance  without  atatntoir  or 
judicial  process  stands  upon  the  aaoM  COot- 
I  UK  as  tbe  power  of  a  citizen, 
-i.    The  fact  that  a  semeral  atatnto  f«»r 

*HeadDotes  by  Raro,  T.  C. 


the  famatloa  of  boroiishs  has  b«em 
Jadteiallr  Aeelared  to  be  ueonatfta- 
tlo»al  In  an  action  bronght  tha  attorney 
general  to  test  the  de  Jitre  existence  of  one 
corporation  formed  under  the  act  cannot,  In 
a  collateral  salt,  affect  the  existence  or  pow- 
ers of  another  borough  organized  under  tbe 
same  act. 

S.  Where  the  ohleetlon  that  a  party 
hMM  an  adequate  remedy  at  law  !■  not 
taken  until  after  the  testimony  Is  all  In,  the 
court.  In  Its  discretion,  will  retain  the  caose 
If  the  court  la  competent  to  grant  the  relief 
asked  for,  and  baa  Jurisdiction  orer  the  sub- 
ject-matter. 

v.  The  eoianon  counell  of  a  boroavh, 
by  resolDtlott,  threatened  to  tear 
don-n  a  balldiuv  being  erected  on  land 
which  It  claimed  waa  dedicated  to  pabllc  use. 
k  bill  was  Hied  to  restrain  the  borougb  and 
its  olBcers.  The  borougb  answered,  setting 
op  a  dedication  of  tbe  building  alte,  and  also 


3Con.— Rtfrht  of  a  mwmMpaUtu  to  laoliitato 
suit  to  enjoin  or  abate  a  public  nuitanoe. 

Tbia  note  Is  confined  strictly  to  tbe  Qoestlon 
as  to  the  capacity  of  a  municipal  corporation 
to  maintain  the  suit.  It  does  not  cover  otber 
questions  of  pleading  or  practice,  nor  tbe  gen- 
eral unestlon  as  to  when  and  nnder  what  dr- 
cumstanees  eonlty  will  Intwfere  In  ease  of  a 
nuisance,  since  these  questions  are  common 
-alike  to  auita  by  municipal  Itlea  and  to  suits  by 
tbe  attorney  gmieral  or  other  law  officer  of  the 
etata^  or  by  an  Individual,  and  cannot  be  fully 
•presented  In  a  note  whlcb  Is  limited  to  snlts  by 
municipalities. 

Cpon  tbe  qoestlon  of  monlclpal  control  orer 
nuisances  in  general,  see  note  to  Groaaman 
-Oakland  (Or.)  86  U  B.  A.  6ft8. 

Tta*  subject  of  municipal  control  by  Injnne- 
tlons  over  nnlsancos  In  waters  and  watercourses 
is  treated  of  In  a  note  to  Wawly  t.  Page 
(Iowa)  40  L.  R.  A.  486. 

As  to  Injunctions  by  monlplpal  antborltles 
against  nuisances  relating  to  public  morals, 
peace,  good  order,  health,  and  safety,  see  note 
to  Bed  Wing  t.  Guptll  (Minn.)  41  L.  R.  A.  821. 

As  to  when  an  Injunction  will  be  denied  to 
restrain  an  alleged  nnlsance,  see  not*  to  Bal- 
lentine  t.  Webb  (HIch.)  18  L.  R.  A.  821. 

For  cases  of  InjunctlonB  against  nuisances  in 
the  salo  of  Intoxicating  liquors  In  violation  of 
law,  and  which  may  alao  be  pnnlsbed  by  One 
or  imprisonment,  see  nofe  to  Bed  Wing  t.  Qup- 
tll  (Ulnn.)  41  L.  EL  A.  821. 

Tbe  power  of  equity.  In  a  proper  case,  to  en^ 
tertain  a  bill  to  enjoin  or  abate  a  public  nuN 
sance  Is  mil  established.  When  the  nuisance 
Is  private,  as  well  as  public,  tbe  bill  may  be 
maintained  by  anyone  who  sustains  special 
'damages  different  from  those  sostalned  by  tbe 
■general  public  That  sneh  a  bill  may  be  main* 
talned  by  tha  attom^f  general  or  other  law  offi- 
cer of  the  state  to  vindicate  and  protect  tbe 
rights  of  the  public,  without  the  necessity  of 
showing  special  damagea  to  any  particular  per- 
son or  person^  la  alao  established  beyond  dls- 
vutt;  but  the  right  of  a  municipality,  as  the 
representative  of  the  public  and  without  show- 
ing special  damages,  to  maintain  such  a  bill,  Is 
not  so  dear,  tboogh,  as  aubseqnently  shown, 
when  Che  nuisance  affects  matters  with  refsr- 
■ence  to  which  a  portion  of  the  power  ot  tbe 
4tate  has  been  delegated  to  It,  such  right  seems 
to  be  established  by  tbe  weight  of  authority. 
Of  course,  when  the  monfcipallty  Itself  owns 
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property  which  is  specially  damaged  there  caa 
be  no  question  as  to  Its  right  to  maintain  tbe 
suit  upon  the  same  principle  that  an  Individual 
suffering  similar  damage  mlgbt  maintain  It. 
Such  was  the  ease  of  Dayton  v.  Bobert,  8  Ohio 
C.  C.  640,  where  tha  court  upheld  the  right 
of  a  city  to  maintain  a  bill  to  enjoin  the  mak- 
ing of  a  an  in  a  river,  which  would  Injure  tha 
city's  levees. 

But,  even  when  tbe  municipality  owns  no 
property  which  Is  damaged  or  threatened  by  the 
nuisance  or  proposed  nuisance,  It  la  not  always 
necessary  to  refer  Its  right  to  maintain  the 
eult  to  lU  powera  as  the  representative  pro  hoe 
Hoe  of  the  public ;  but  such  right  may  be,  and 
Id  a  nnmber  of  cases  has  been,  upheld  upon  the 
gzonnd  that,  by  reaaou  of  Its  duties,  obligations^ 
and  liabilities  In  conaectton  with  tbe  matter 
affected  by  the  nuisance,  it  sustains  special 
damages  which  enable  it  to  maintain  the  bill, 
upon  tbe  same  principle  that  a  private  person 
specially  damaged  In  bis  property  rights  may 
maintain  It. 

Thus.  It  has  been  held  that  a  municipality 
by  reason  of  Its  duty  to  keep  tbe  highways  la 
proper  condition,  and  Its  liability  tor  injuries 
occasioned  by  obstructions  and  defects  therein, 
suffers  an  Injury  or  inconvenience,  beyond  that 
of  the  pablle  generally,  from  a  nuisance  In  the 
highway,  which  will  enable  It  to  maintain  a  bill 
to  enjoin  or  abate  the  aame.  Burlington  v. 
Bchwarsman,  62  Conn.  181,  &2  Am.  Sep.  571; 
Springfield  v.  Connecticut  River  R.  Co.  4  Cusb. 
68;  Philadelphia  v.  Thirteenth  *  V.  Streets 
Pass.  R.  Co.  S  Phila.  648;  Jamestown  v.  Chi- 
cago, B.  *  N.  S.  Co.  69  Wla.  648,  84  N.  W.  728. 

In  Saston  h  A.  R.  Co.  v.  Greenwich  Twp.  28 
N.  J.  Bq.  665,  Affirming  24  N.  J.  Bq.  217,  It  was 
held  that  a  town  has  a  special  Interest  in  the 
highway,  which  enables  It  to  maintain  a  Mil  to 
enjoin  a  railroad  company  from  obstructing 
and  changing  Its  location,  since  tbe  town  Is  In 
duty  bound  to  keep  tbe  road  In  reitair,  and  1| 
liable  in  its  corporate  capacity  to  indictment 
for  failure  to  do  eo. 

And  that  case  Is  followed  by  Jersey  City  v. 
Central  B.  Co.  40  N.  J.  Eq.  417,  2  Atl.  262. 

Some  of  the  courts  have  thought  tbat  tbe 
right  of  a  municipality  to  maintain  the  bill 
must,  like  tbe  right  of  a  private  individuai,  de- 
pend upon  tbe  fact  of  Us  having  sustained  spe- 
cial damages,  and  have  denied  Its  right  to  main- 
tain tbe  bill  as  the  represeotatlve  of  tbe  public 
Interests. 

The  United  States  Supreme  Coor^-in  Georg*' 
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fll*d  a  erou  bin  apon  the  nai«  ffronnd,  pnj- 
Ing  tbat  the  nulsaace  mlgbt  be  abated. 
Held,  ttkat  the  action  of  the  borough  connell 
was  IrregnUr ;  that  the  Injary  threatened 
was  Irreparable,  and  that  the  nolaance  was 
Dot  each  as  a  municipal  offlcer  could  abate 
at  common  law ;  therefore  their  threatened 
acta  will  be  restrained.  But,  further,  MM, 
that  as  to  the  cue  made  upon  the  cross  bill 
— no  objection  to  the  jorlsdlctlon  of  the 
eoart  havlof  been  made  nntll  the  evidence 
was  concluded,  and  It  appearing  that  the  ded- 
ication of  the  land  Is  reasonablr  clear — the 
court  will  retain  the  caose,  and  decree  an 
abatement  of  the  nuisance. 

(NoTcmbur  T,  1897.) 

APPEAL  by  oomplainant  from  a  decree  of 
the  Chancery  Court  sustainiag  a  ctghb 
UU  filed  1^^  defendants  in  a  suit  to  restnin 
defendants  from  tearing  down  certain  butld- 


inga  wliieh  were  In  proceea  of  erection  upoik 
land  whidi  was  alleged  to  belong  to  the  pnb- 
lic.  Afjirtned. 

The  facts  are  stated  in  the  opinion  of  tk» 
court  below  by  Beed,  V.  C,  whidi  wms  an 
follows: 

"This  bill  is  filed  by  tiie  Coast  Company 
to  restrain  the  defendants  from  tearing 
down  certain  buildings,  in  the  course  of  er^ 
tion,  alcmg  tlw  edge  <i4  Spring  lake,  within 
the  limits  of  the  boixnigh  of  Spring  Lake,  o» 
land  which  the  latter  claims  nas  been  dedi- 
cated to  public  use.  The  admitted  fada- 
are  these:  About  the  year  1875,  eereral 
gentlemen  conceived  the  notion  of  creatinip 
a  seaside  resort  on  the  Atlantic  coast.  They 
caused  to  be  purchased  a  tract  of  land  with- 
in the  limits  of  the  township  of  Wall,  in  the 
county  «f  Monmouth.  On  March  15.  187» 
(Pamph.  Laws  1870,  p.  100),  these  gentl»- 


town  T.  Alexandria  Canal  Co.  12  Pet.  91,  9  L. 
ed.  1012,  seems  to  take  that  view,  though  the 
matter  affected  by  the  nuisance  In  that  case — 
namelr.  the  navlgabllltr  of  a  river — la  not  one 
of  those  which  U  ordinarily  conOded  to  muoici- 
palltlus  and  In  respect  to  which  the  municipal- 
ity acts  as  the  representative  of  the  state ;  nor 
doe*  It  appear  that  It  had  been  confided  to  the 
municipality  In  this  instance. 

The  court  In  that  case,  after  pointing  out 
that  the  ordinary  and  regnlar  proceeding  at  law 
for  a  public  nulsan<«  ts  by  an  indictment  or 
Information,  by  which  the  nolsftuce  may  be 
abated  and  the  person  who  caused  It  punished, 
said :  "It  any  particular  Individual  shall  have 
■nstalned  special  damage  from  the  erection  of 
it,  he  may  maintain  a  private  action  (or  sneb 
special  damage.  .  .  .  Besides  this  remedy 
at  law,  it  Is  now  settled  that  a  court  of  equity 
may  take  jurisdiction  In  cases  of  public  nui- 
sance by  an  Information  filed  by  the  attorney 
general."  Again:  "The  ooraplalnants,  then, 
must,  as  In  the  case  of  private  persons,  to  main- 
tain their  position  in  a  court  of  equity  for  re- 
lief against  a  public  nuisance,  have  averred  and 
proved  that  they  were  the  owners  of  property 
liable  to  be  affected  iv  the  nuisance,  and  that 
In  point  of  fact  were  so  affected ;  so  as  that 
tbey  thereby  had  suffered  a  special  damage. 
Now,  there  Is  no  such  averment  In  this  bill. 
The  appellants  seem  to  have  proceeded  on  the 
Idea  that  It  appertained  to  them  as  corporate 
authority  in  Georgetown  to  take  care  of  and 
protect  the  Interests  of  the  citlsens.  In  this 
Idea  we  think  they  were  In  error,  and  that  they 
cannot  upon  any  principle  of  law  be  recognized 
as  parties  competent  in  conrt  to  represent  the 
Interests  of  the  citlsens  of  Georgetown." 

Ward  v.  Little  Bock,  41  Ark.  526,  48  Am. 
Rep.  46.  was  a  bill  died  by  a  city  to  enjoin  the 
lessee  of  a  penitentiary  from  working  convicts 
upon  the  street.  The  court  said  that  consider- 
ing the  scope  and  purpose  of  the  bill  to  be  the 
abatement  of  a  public  nnlsaoce,  such  a  bill 
could  not  be  maintained  unless  it  showed  that 
the  plaintiff  had  sustained,  and  was  still  sus- 
taining, Individual  dam^e. 

Ottumwa  V.  Chinn,  70  Iowa,  405,  38  N.  W. 
670,  held  that  a  city  was  not  antbortsed  to 
bring  an  action,  for  the  benefit  of  the  public,  to 
restrain  the  maintenance,  and  for  the  abate- 
ment of,  a  Blaughterhoase  as  a  nuisance,  and 
that  It  could  not  maintain  the  action  under  | 
8831  of  the  Code,  authorising  an  action  to  re- 
strain and  abate  a  nuisance  to  be  brought  by 
"any  person  injured  thereby,"  since  It  did  not 
appear  that  It  was  especially  affected  by  the 
nuisance.  In  that  case  the  city  based  Its  de- 
£1  L.  R.  A. 


mand  for  relief  upon  the  alleged  fact  that  th* 
nuisance  was  Injurious  to  Its  citlsena 

Detroit  V.  Detroit  &  H.  R.  Co.  28  Uleh.  178. 
216,  was  a  bill  by  a  municipal  corporation., 
which,  in  one  aspect  of  It,  sought  to  enjoin  » 
nuisance  In  the  public  highway.  The  questloD 
was  raised  by  counsel  whether,  supposing  the 
case  made  by  the  bill  to  be  maintainable  Id 
other  respects  and  to  be  established  by  tb« 
proof,  the  dty  In  its  corporate  capacity  was  the- 
proper,  or  a  competent,  party  to  bring  the  suit 
on  bebalf  of  the  public.  The  court  said  that 
It  did  not  consider  the  rights  of  the  dty  1^  any 
means  clear  upon  the  authorities,  but  re&alneA 
from  expressing  an  oirinlon.  and  disposed  of  tli» 
case  adversely  to  the  eomplalnant  npon  the  mer* 
ita 

Detroit  Water  Comrs.  V.  Detroit.  117  Mich. 
458,  76  N.  W.  70,  was  a  bill  In  chancery  br 
water  commlMloners  of  the  dty  of  Detroit  to 
abate  a  nulsanee  consisting  of  a  wreck  In  tbe- 
river,  In  front  of  a  park  of  whidi  It  has  cbsrg* 
and  control.  The  court  said :  "The  complatn- 
oot  In  this  case,  while  charged  with  public  func- 
tions, does  not  represtnt  the  public  generally 
In  the  matter  of  Uie  protection  of  the  hl^waT" 
or  river  adjacent  to  the  dty.  This  is  not 
claimed  on  Its  bebalf,  but  It  Is  contended  that  It 
has  the  same  rights  that  an  Individual  has ;  and^ 
this  proposition  we  think  Is  eoond,  lo  so  far 
that  for  any  Intrlngemttit  of  Its  imqterty  rlght» 
the  complainant  would  have  the  same  rW>t  to 
seek  redress  as  an  Individual."  The  conrt  held* 
thai  In  this  case  the  board  suffered  a  snlDcient 
private  Injury  to  entitle  It  to  maintain  tbe  bill. 

In  Easton  *  A.  B.  Co.  t.  Greenwich  Twp.  25- 
N.  J.  Eq.  565,  Amrmlng  34  N.  J.  Bq.  217.  the 
conrt  said  that  If  the  township  had  no  special 
interest  beyond  tbe  public  at  large  the  proceed- 
ing should  have  been  Instituted  by  the  attorney 
general  in  bebalf  of  tbe  public 

And  the  chancellor.  In  Newark  Aqueduct 
Board  T.  Passaic  46  N.  J.  Eq.  394.  18  Atl.  lOS,^ 
held  that  tbe  plaintiff,  wblch  was  a  public  body 
charged  with  the  management  of  Newartk's- 
wiiter  supply,  and  empowered  by  statute  tO' 
maintain  suits  In  equity  or  at  law  "for  any  In- 
jury or  trespass  or  nuisance  done  or  caused,  or 
procured  to  be  done,  to  the  watercourees,  pipes, 
machinery,  or  any  apparatus  belonging  to  or 
connected  with  any  part  of  tbe  worits.  or  for 
any  Improper  use  or  waste  of  the  water,"  was- 
not  entitled  to  maintain  an  actlm  to  restrain 
the  pollution  of  the  stream,  in  the  absence  of  a 
distinct  Injury  to  it  The  chancellor  said  that 
where  a  nuisance  Is  purely  public  the  proceed- 
ing to  restrain  It  must  be  by  Information  by  th»- 
attomey  general,  and  that  tba  statute  dU  not!<: 
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men  oauBed  an  &ct  to  be  passed  incorporating 
the  Spring  Lake  Beach  Improvemeat  Com- 
pany, witA  power  to  buy  land,  lay  it  out, 
and  locale  streets  and  lines  of  divisioB  there- 
on, and  to  sell  the  property.  The  land  so 
purchased  was  conveyed  to  this  oorporation. 
By  direction  of  the  corporation,  a  map  of 
the  property  was  made  in  1875,  and  filed  in 
the  office  of  the  derk  of  the  county  of  Mon- 
mouth. Within  the  lx>undaries  of  the  tract 
was  a  fresh-water  lake,  which  was  chris- 
tmed  'Spring  Lake.'  Around  this  lake,  on 
the  map,  was  ddineated  a  street  marked 
'I«ke  ATenue.'  Between  the  avenue  and  the 
lake  was  a  margin  of  land,  and  at  certain 
ptniits  npon  this  strip,  -where  the  lake,  by  ir- 
regularities in  its  shores,  receded  from  the 
street,  there  were  certain  marks  to  denote 
sbinibbery.  With  the  exception  of  another 
portion  of  the  tract  markm  with  the  same 

coDstltate  the  plaintiff  a  public  agent  to  sue  or 
restrain  a  public  Dnlsaoce,  but  merely  clotbed 
It  with  power  to  sue  as  an  Individual  mlgbt 
fOr  the  protection  of  private  property. 

TbiH  decision  was  affirmed  by  tbe  court  of 
errors  end  appeals  (40  N.  J.  Eq.  532,  20  Atl. 
54,  22  Atl.  55),  on  another  ground;  but  the 
court  said  It  was  not  prepared  to  Indorse  tbe 
concltislon  of  the  chancellor  that  tbe  com- 
plainant did  not  have  the  requisite  capacity 
to  bring  the  suit  as  the  representative  of  the 
rights  ot  the  Inbabltants  of  tbe  city. 

Dover  V.  Portsmouth  Bridge,  17  N.  H.  200, 
was  a  bill  by  a  town  to  enjoin  the  proprietors 
ot  a  bridge  from  maintaining  the  same.  The 
court  said:  ''Tbe  corporation  claims  to  repre- 
sent and  protect  tbe  rights  of  tbe  Inhabitants 
of  the  town  who  are  owners  of  property  affect- 
ed by  the  bridge :  but  the  corporation  cannot 
vindicate  any  aucb  rights,  unless  It  be  in  some 
case  where  a  corporate  duty  exists.  Perhaps 
the  town  might  tie  heard  In  Its  corporate  ca- 
pacity, where  the  health  ot  tbe  community  was 
endangered  by  a  nuisance,  or  where  they  might 
otherwise  be  subjected  to  expense  by  reason  of 
IMuperlsm,  and  In  any  other  case  Involving  cor- 
porate responsibility.  Bnt  nothing  ot  that 
c-haractcr  appears  In  tbls  case,  end  tbe  town 
(annot  maintain  tbe  bill  on  the  ground  tbnt 
Individual  inhabitants  are  affected  In  their  pri- 
vate Interests."  Tbe  court  further  said  that 
the  town  had  no  greater  rights  In  respect  to 
maintaining  such  a  blli  than  any  Individual 
owner  of  property  affected  iD  Illie  manner  by 
tbe  bridge. 

Uilwaikee  v.  Ullwankee  ft  B.  R.  Co.  T  Wis. 
85,  held  that  a  dty  had  not  such  an  Interest  or 
property  In  the  street  as  to  enable  It  to  matn- 
imln  an  action  to  enjoin  a  railroad  company 
from  constructing  the  road  therein.  Tbe  opin- 
ion does  not  expressly  refer  to  the  action  as 
one  to  enjoin  a  public  nuisance,  but  It  appears 
from  the  report  of  the  case  that  the  defendant's 
attorney  made  the  point  that  the  city  had  no 
right  to  prosecute  an  action  to  prevent  a  pub- 
lic nnlsance,  unless  It  showed  some  Injury  to 
Itself  distinct  from  tbe  public  Injury. 

Sheboygan  v.  Sbetmygan  ft  P.  du  L.  P.  Co. 
'21  Wis.  068.  also  seems  to  take  the  view  that 
tbe  town  must  have  sustained  a  special  Injury 
not  eommon  to  the  whole  commnntty  In  order 
to  enable  It  to  maintain  an  action  In  equity  to 
enjoin  a  nuisance.  In  this  case  the  nnlsance 
consisted  of  the  obstruction  of  a  stream,  caus- 
ing injury  to  public  bridges  and  highways  which 
the  town  was  bound  to  keep  In  repair ;  and  the 
eonrt  queried  whether  tbe  town  received  such 
special  damage  as  would  glva  it  a  right  to  main- 
Cl  U  R.  A. 


indication,  and  of  a  square  marked  'Farm 
Land,'  the  remainder  of  the  entire  tract  was 
plotted  into  lots  and  streets.  Jn  1878  a  new 
map  was  made  1^  the  same  .surveyor  who 
had  made  the  preceding  map,  but  modifying 
the  original  map  hy  uight  <^nges  in  tbe 
course  of  Lake  avenue  around  the  lake,  and 
marking  two  lota  within  the  avenue,  at  the 
northwesterly  end  of  the  lake.  The  com- 
pany, by  its  agents,  proceeded  to  sell  lota. 
Such  ag«nta,  by  autboirisation  from  the  com- 
pany represented  to  those  whom  they  B<^ic- 
ited  to  become  purchasers  that  the  lake 
would  remain  open  to  the  use  of  the  lot  own* 
era,  or  that  the  lake  would  remain  open  to 
the  use  of  the  public.  The  sole  of  the  lands 
by  tbe  original  corporation  continued  until 
December  10,  1S80,  when  that  corporution 
sold  all  its  ii»tcTeHta  in  the  land  to  a  new 
company  incorporated  under  the  name  of  the 

tain  the  action,  but  tbe  case  was  decided  against 
the  town  on  another  ground. 

In  JanesvlUe  v.  Carpenter,  77  Wis.  288,  8 
L.  K.  A.  808,  46  N.  W.  128,  the  court  held  that 
even  If  the  consequences  from  obstructing  the 
channel  of  a  river,  predicted  In  a  bill  by  the 
city  to  restrain  such  obstructions,  would  be 
produced,  tbe  city  had  no  such  corporate  In- 
terest In  them  as  would  authorise  It  to  main- 
tain tbe  action. 

A  local  board  of  health  of  a  district  has  no 
locvt  ttandt  as  plaintiffs  In  a  suit  In  which  It 
is  sought  to  restrain  the  ezerdse  ot  tbe  statu- 
tory powers  of  the  party  constructing  a  system 
of  sewers  conveying  the  sewage  ot  their  dis- 
trict Into  a  stream,  but  such  suit  ought  to  be 
brought  by  the  attorney  general  alone.  Atty. 
Gen.  V.  Richmond,  12  Jur.  N.  8.  544,  S5  L.  J. 
Ch.  M.  8.  507,  L.  R.  2  Bq.  80S,  14  Week.  Bep. 
680,  14  L.  T.  N.  8.  808. 

in  Wallasey  hocai  Board  v.  Orac^,  L.  R.  86 
Ch.  DIv.  593,  56  L.  J.  Ch.  N.  S.  738,  57  L.  T.  N. 
3.  51,  35  Week.  Rep.  B94,  51  J.  P.  740,  the 
right  of  a  local  board  ot  health  to  maintain  an 
action  to  enjoin  a  nuisance  detrimental  to  the 
health  of  the  community  was  denied,  notwith- 
standing Kngllsh  public  health  act  1875,  I  107, 
providing  that  "any  local  authority  may.  If  In 
their  Opinion  summary  proceedings  would  af- 
ford an  inadequate  remedy,  cause  any  proceed- 
ings to  be  taken  against  any  person,  in  any  su- 
perior court  ot  law  or  equity,  to  enforce  the 
ftbstement  or  prohibition  of  any  nuisance  under 
tbe  act."  The  decision  rests  upon  the  ground 
that  tbe  proceedings  contemplated  by  tbe  sec- 
tion were  the  ordlnaiy  proceedings  known  to 
the  law,  and  that  no  person  can  sue  In  req>ect 
to  a  public  nuisance,  eicept  either  tbe  attorney 
general  or  a  person  suffering  particular  dam- 
age. 

The  decision  In  tbnt  case  was  approved 
Tottenham  Urban  Dist.  Council  v.  Wliltamson 
[1896]  2  Q.  E.  353.  75  L.  T.  N.  8.  238,  65  L. 
J.  Q.  B.  N.  S.  5»1. 

And  In  Bermondsey  v.  Brown,  L.  R.  1  Eq. 
204,  under  a  local  act  giving  commissioners 
power  to  bring  such  action  as  they  should  think 
expedient,  the  decision  ot  the  court  was  to  the 
same  effect. 

However,  the  doctrine  that  a  municipal  cor- 
poration may,  as  the  representative  of  the  equit- 
able rights  ot  Its  Inhabitants,  and  without  prov- 
ing special  damages,  maintain  a  suit  to  enjoin 
or  abate  a  nuisance  affecting  matters  with  ref- 
erence to  which  a  portion  ot  tbe  power  ot  the 
state  has  been  confided  to  It,  seems  to  be  firmly 
established. 

Many  of  tlw  easas  elta,  In  sffp^oit^-oC^ftl^ 
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'Spring  Lake  ft  Sea  Girt  Ocxopany.'  The 
contrM  of  the  land  and  the  eale  of  the  lota 
were  thereafter  conducted  by  the  latter  oor- 
poraticm.  On  February  20,  1893,  the  latter 
oompany  sold  a  portion  of  the  said  tract  to 
the  complaimuit,  the  Coast  Company.  The 
part  BO  Bold  induded  the  southerly  end  of 
bnrink  lake  opposite  tho  Monmouth  House. 
Tne  deed  purported  to  grant  the  right  of  hir- 
ing pleasure  boats  on  the  lake,  and  contained 
a  clause  that  the  grant  should  not  prevent 
the  Spring  Ijake  &  Sea  Oirt  Company  from 
giving  to  resident  property  owners  or  guests 
the  free  use  of  the  wutere  of  the  lake  for  the 
enjoyment  of  themselrea,  their  friends,  and 
visitors.  The  Coast  Company,  in  1895,  be- 
gan the  erection  of  five  xrams  storas,  one 
story  high,  on  the  edge  of  the  lake  at  its 
souUierl^  point  In  1802  a  new  mnnicopal 
corporation  was  created,  known  as  the  *Bar- 

doctrlne,  the  ease  of  London  t.  Bolt  (1789)  5 
Ves.  Jr.  129,  where  a  prellDlnary  Injunction 
mtrainlng  a  nuisance  was  granted  on  the  pe- 
tition of  an  officer  of  the  municipality  of  London 
In  anticipation  of  the  flUng  ot  a  bill  by  the 
municipality.  The  qnestion  whether  the  mn- 
alclpality  could  malotaln  each  a  bill,  or  whether 
the  Bult  must  be  prosecuted  in  the  name  of  the 
attorney  general,  was  not  discussed,  hot  the 
right  of  tbe  municipality  In  the  premises  was 
apparently  assumed. 

In  Nuneaton  Local  Board  v.  Qweral  Sewage 
Co.  L.  R.  20  Eq.  127,  44  L.  J.  Ch.  N.  8.  661, 
an  Injunction  was  granted  at  the  Instance  of  a 
local  board  of  health,  restraining  defendants 
who  had  entered  Into  an  agreement  with  the  lo- 
cal board  for  the  disposal  ot  the  sewage,  from 
cOBtlnutng  a  condition  which  caused  a  nnl- 
sance ;  but  In  tills  case  the  existence  of  those 
conditions  constituted  a  violation  of  tbe  con- 
tract. It  Is  sot  entirely  clear  whether  an  In- 
junction would  have  been  granted  It  It  bad  not 
been  for  tbe  contract.  Tbe  vice  chancellor.  In 
reply  to  tbe  argument  upon  the  demurrer  to  tbe 
bill  that  the  attorney  general  ought  to  be  a 
party  to  the  suit,  said :  "The  day  may  pos- 
sibly come — whether  It  will  or  not  I  do  not  say 
—when  the  question  whether  a  corporation  cre- 
ated by  statute  to  discharge  aueh  dntles  as  a 
local  board  of  health  are  created  to  folfll  may 
or  may  not  file  a  bill  to  restrain  the  Infringe- 
ment of  a  public  right,  wltb  or  without  tbe  at- 
torney general.  ewlU  have  to  be  decided." 
Again :  "When  the  plaintiffs  say,  moreover, 
that  the  consequence  of  what  the  defendants 
have  done  Is  to  create  a  public  nuisance,  the 
court  will  not  listen  to  the  complaint  with  In- 
difference. The  existence  ot  a  public  nuisance 
under  these  clrenmstaDcea  Is  a  matter  to  be 
attended  to,— at  least  It  U  not  by  saying  that 
If  you  come  only  to  prevent  a  public  nuisance 
you  must  come  under  the  wing  of  the  attorney 
general,  that  snch  an  allegation  can  be  got  rid 
of." 

flnelph  V.  Canada  Co.  4  Grant  Ch.  (U.  C.) 
633,  was  a  suit  by  a  municipality  to  restrain  the 
sale  of  certain  property  In  the  town,  which  had 
been  dedicated  to  tbe  uses  of  the  town  and  was 
used  as  a  market  place.  In  reply  to  the  objec- 
tion of  defendants  that  the  attorney  general 
should  have  been  made  a  party,  the  chancellor 
aald  that,  viewing  the  case  as  one  to  enjoin  a 
nuisance,  the  right  of  tbe  municipality  to  main- 
tain a  ault  could  not  be  draled.  Thla  decision 
•eems  to  rest  upon  tbe  gnraod  that  the  lahab- 
Itants  of  the  town  had  a  peculiar  Interest  in  the 
market  place,  and  that  tbe  acts  sought  to  be  en- 
Joined  would  Indict  a  special  injury  on  them, 
61  L.  R.  A. 


ough  of  Spring  heke.'  It  induded  within  ite 
territorial  limits  all  the  land  of  the  original 
Spring  Lake  Beach  Improvement  Company. 
On  June  17.  1895,  Uie  borough  council 
passed  a  resolution,  wherein  it  was  stated 
that  whereas  oertain  persona  were,  without 
authority  ot  law,  and  to  the  common  nui- 
sance of  tiie  puUie,  erecting  a  building  on 
the  lake  and  its  banks,  and  said  persons,  al- 
though notified  by  the  mayor  to  aisccHitinue 
said  work,  and  Temove  simcture.  were 
sUIl  prosecuting  the  work,  it  was  resolved 
that  the  mayor  cause  to  be  affixed  to  the  said 
structure  a  notice  that  the  same  must  be  re- 
moved within  twenty-four  hours,  and,  if  the 
•aid  notice  waa  not  oomplied  with,  then  the 
ma.yor  was  authorized  to  cause  aaid  atrue- 
ture  to  be  torn  down  and  remored.  It  was 
resolved  that  the  major  shoold  a{^int  ten 
persons  as  policemen.   The  bill  in  this  ease 

and  that  It  waa  tbe  duty  ot  the  manlelpallty  to 
protect  the  rights  of  the  public  from  Infringe- 
ment. The  vice  chancellor  said.  In  reply  to  the 
same  objection :  "I  can  see  no  valid  objection 
to  considering  tbe  corporation  aa  the  proper 
representative  of  Um  aqnltable  rights  of  the 
Inhabitants  of  the  village  to  the  oee  of  the 
public  square,  so  as  to  authorise  tbe  filing  of  a 
bin  by  tbe  corporation  In  this  court  to  protect 
their  equitable  rlgjits  against  the  erection  of 
this  nuisance." 

A  municipal  eorporatltm  whldi  by  Its  char- 
ter Is  authorised  to  abate,  or  to  compel  tbe 
abatement  of,  public  nuisances,  may  maintain 
an  action  In  equity  to  secure  snch  result.  Bed 
Wing  T.  Guptll,  72  Minn.  2K9.  41  L.  R.  A.  821. 
75  N.  W.  284.  Tbe  doctrine  waa  applied  In 
this  case  to  a  nnisanes  which  affected  the  com- 
fort and  convenience  ot  the  public,  but  net  the 
public  health. 

Tbe  doctrine  has  been  applied  bi  tbe  follow- 
ing cases  to  nuisances  In  highways  or  public 
places  under  the  control  of  the  municipality: 
Stamford  v.  Stamford  Horse  B.  Co.  S6  Conn. 
381,  1  L.R.A.375,1S  Ati.  749;  People  em  rrL 
Bryant  v.  Holladay.  93  Cal.  248,  29  Fac.  H  :  San 
Francisco  v.  Buckman, -111  Cal.  25,  43  Pac. 
396 ;  Huron  v.  Bank  of  Volga,  8  8.  D.  449,  66 
N.  W.  816;  Metropolitan  atj  R.  Co.  V.  Chi- 
cago, 96  III.  820,  627 ;  Hutchinson  Twp.  t. 
Pllk.  44  Minn.  636,  47  N.  W.  255  j  Pine  City  v. 
Munch,  42  Ulnn.  842.  6  L.  B.  A.  768.  44  N. 
W.  197 ;  Watertown  v.  Cowen,  4  Paige.  670.  27 
Am.  Dec.  60;  Hoyamenring  Twp.  Comra. 
Long  (1845)  1  Para  Sel.  Bq.  Cas.  143;  Llano 
V.  Llano  County.  6  Tex.  Civ.  App.  132,  28  S. 
W.  1008 ;  Bio  Qrande  R.  Co.  v.  Brownsville,  4S 
Tex.  88;  Yates  v.  Warrentown.  84  Ta.  337.  4 
S.  B.  818;  Hoore  v.  Walla  Walla.  S  Waib. 
Terr.  184.  S  Pac.  187 ;  and  Coast  Oo.  v.  MaroB. 
arc,  or  Sfbihg  Laki. 

A  county  through  Its  managing  board  Is  a 
proper  party  to  maintain  an  action  to  enjoin 
a  railroad  corporation  from  constructing  and 
maintaining  Its  railroad,  without  lawful  au- 
thority, along  a  road  In  two  towns  ao  as  to  de- 
stroy the  road  for  the  purpose  for  which  It  waa 
established.  This  Is  on  the  ground  that  the 
county  Is  charged  with  the  dnt?  of  opening,  va- 
cating, and  resurveying  such  roads,  and  that 
there  should  be  implied  the  corresponding 
power  to  maintain  such  actions  aa  may  be  ap- 
propriate to  prevent  or  abate  a  poblte  nui- 
sance destroying  tbe  highway  or  tendering  It 
useless.  Steama  County  v.  8t  Clond,  U.  A  A. 
R.  Co.  36  Minn.  425,  32  N.  W.  91. 

Tbe  Alabama  supreme  court.  In  Demopolle 
V.  Webb.  87  Ala.  659,  6  So.  408,.  said  that  tbo 
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•was  then  filed  for  the  purpoM  of  rettniining 
the  borough  and  ita  agents  from  carrying 
out  the  purpose  announced  in  the  forgoing 
resolution.  The  answer  to  the  bill  sets  up 
that  the  borough  is  orsaiiized  under  An  Aet 
for  the  Formation  and  GJaremment  of  Bor- 
oughs, approved  April  2,  1891.  It  insisti 
that  the  borough,  ae  tixe  representative  or 
trustee  for  the  iuhabitanta  of  the  borough, 
was  invested  with  the  autJiority  to  protect 
the  rights  of  the  people  and  inhabitants  of 
the  borougb  in  the  lake,  grove,  and  grounds 
surrounding  it,  as  property  devoted  to  puUio 
naes. 

"The  question  litigated  at  tlie  trial  was 

whether  the  site  upon  which  the  complain- 
ant was  erecting  toe  structures  was  public 
ground.  Apart  from  the  merits  of  its  cause 
upon  this  ground,  however,  the  onnplatnant 
insists  that  it  is  entitled  to  a  decree  restrain- 


SrsiKft  Lams.  Ml 

ing  the  defendants  from  carrying  out  their 
purpose.  It  is  pressed  as  a  tenable  proposi- 
tion that,  even  if  it  be  admitted  that  the  lo- 
CM  in  quo  has  been  dedicated  to  public  use. 
nevertheless  the  defendants  had  no  authori- 
ty  to  interfere  with  comidf^nant's  buildings, 
and  that  this  court  will  restrain  their 
threatened  attempt  to  do  so.  The  mayor 
and  members  of  the  common  council,  it  in 
argued,  cannot  invoke  any  official  authority 
to  justify  their  proposed  acts;  that  it  there- 
fore follows  HtSLt  they  must  be  regarded,  not 
as  ofGdals,  but  on)y  as  citizens  of  the  bor- 
oueh;  and  Uiat  as  dtizens  they  have  no 
rinit  to  abate  a  public  nuisance,  unless  it 
inflicts  some  special  private  injury  upon 
them,  distinct  from  tiut  of  the  public.  If 
the  first  step  in  these  series  of  propositions 
is  admitted,  the  others  legally  follow.  It  ia 
entirely  settled  that  the  authority  of  a  pi  i- 


rl^t  of  a  monlelpol  corporation  to  enjoin  tbe 
continuance  oC  a  fence  erected  across  a  street 
was  clear  on  both  anthorltj  and  principle.  It 
Is  uot  clear  whether  the  conrt  bawe  this  rlgbt 
upon  tbe  ffround  that  tbe  elt;  represents  the 
rights  of  Its  inbabttants,  or  apoo  the  ground 
that  It  suffers  a  special  Injury.  The  opinion 
rites  Watertowtt  v.  Cowen,  4  Paige,  610,  27 
Am.  Dec  80,  ntpra,  wblcb  apparently  takes  the 
former  view,  and  also  tbe  case  of  Burlington  v. 
Schwanmao,  62  Coon.  181,  52  Am.  Bep.  671, 
tuproi  wblcb  apparentlj  takes  tbe  latter  view. 

And  In  the  six  cases  next  elted  It  does  not 
clearly  appear  wbldi  theory  the  eonrts  adopted. 

A  municipal  corporation  charged  with  tbe 
cars  of  the  highways  maj  maintain  a  suit  to 
protect  them  against  threatened  Injury.  Wood- 
bridge  Twp.  T.  Inslee,  87  N.  3,  Bq.  887. 

In  Jersey  City  v.  Central  B.  Co.  40  N.  J. 
Eq.  417,  2  Atl.  262,  It  is  said  to  be  settled  that 
a  municipality  which  has  by  law  tbe  control 
and  supftrrlsion  of  the  public  highways  within 
Its  territorial  limits  may  maintain  a  suit  In 
equity  to  prevent  any  alteration  of  or  Injury 
to  them  which  will  deprive  tbe  public  of  their 
safe  and  convenient  use. 

Any  encroachment  on  the  streets  of  a  city  Is 
a  nuisance  which  will  be  eojolned  at  the  suit 
of  the  city.  Philadelphia  v.  Friday,  6  Phlla. 
275 :  Philadelphia  v.  Presbyterian  Bd.  of  Publl- 
catiOQ,  9  Phlla.  499. 

In  Teasa  v.  St.  Albans,  38  W.  Va.  1,  19  L. 
R.  A.  802,  17  S.  B.  400  (a  case  of  a  nuisance  in 
the  street).  It  Is  said  tliat  there  Is  no  good 
reason  why  a  remedy  In  equity  may  not  be  re- 
snrted  to  by  a  mnnlelpal  corporation  where  Ja< 
dlclal  proceedings  are  proper  or  necessary. 

In  Honndsrllle  v.  Ohio  River  H.  Co.  37  W. 
Ta.  92,  20  L.  B.  A.  161,  168,  16  S.  B.  S14,  the 
Jurisdiction  of  a  court  of  equity  to  restrain  a 
nolsanee  in  the  street  at  the  Instance  of  the 
rity  was  said  to  be  clear,  for  the  reason  that 
the  West  Virginia  statutes  gave  It  control  over 
tbe  streets  and  made  it  liable  for  defects,  the 
dty  representing  tbe  public  Interest. 

In  People  «•  reL  Bryant  v.  Holladay,  98  Cal. 
S4S,  29  Pae.  64,  ntpro,  the  court  remarked  that 
some  of  tbe  cases  base  the  right  of  a  mnnlel- 
pal corporation  to  maintain  the  action  upon  the 
narrower  ground  that  tbe  corporation  suf- 
fered special  and  peculiar  injury  In  the  obstruc- 
tion of  streets  and  squares,  different  from  that 
sustained  by  the  general  public ;  bat  tbe  court 
preferred  to  base  tbe  right  upon  tbe  ground 
that  the  municipality  represented  the  equitable 
rights  of  Its  Inhabltaats. 

In  San  Frandsco  v.  Buckman,  111  Cal.  2B. 
43  Pae.  396»  SHpra,  It  appeared  that  the  Code 
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of  Civil  Procedure  expressly  provided  that  a 
nuisance  might  be  enjoined  or  abated,  but  did 
not  expressly  provide  that  a  municipality  might 
maintain  a  suit  for  that  parpose. 

In  Metropolitan  City  H.  Co.  v.  Chicago,  98 
III.  620,  tupra.  tbe  court  said  that  municipal- 
ities, being  vested  with  the  right  to  control  the 
uss  of  highways,  sttesti.  and  pnblle  giwnnda 
within  tbelr  limits  were  therefore  Invested  with 
the  authority  of  the  Crown  and  state  to  file 
bills  to  prevent  and  remors  obstructions  there- 
from. 

In  Pine  City  T.  Munch,  42  Hlnn.  843,  6  L. 
R.  A.  763,  44  N.  W.  197.  twprs,  the  court  held 
that  tbe  mnalelpallty  was  the  repreeentatlve 
of  tbe  state  pro  Jtae  Noe. 

And  the  same  view  Is  expressed  in  varied 
language  by  tbe  other  eases  nrevkmsly  dtsd  tm 
this  point. 

In  Moyamendng  Twp.  Comrs.  v.  Long  (1848) 
1  Pars.  Bel.  Eq.  Caa  148,  tbe  conrt  discusses 
the  question  somewbat  at  length,  and  distin- 
guishes the  case  of  Georgetown  v.  Alexandria 
Canal  Co.  12  Pet.  91,  8  L.  ed.  1012,  sapra,  snb- 
suntlally  upon  the  gnnuid  already  suggested. 

In  Derby  t.  Ailing,  40  Conn,  410,  an  Injuoc- 
tloD  was  granted  at  the  Instance  of  a  town  to 
restrain  a  nuisance  In  a  street.  The  capacity 
of  tbe  town  to  maintain  the  bill  In  a  proper  case 
is  apparently  assumed,  but  tbe  question  Is  not 
discussed. 

And  the  same  Is  true  of  Jacksonville  v.  Jack- 
sonville B.  Co.  87  lU.  640,  wblcb  was  a  bill  by 
a  city  to  restrain  a  railroad  company  from  con- 
structing Its  road  across  a  pnbllc  square. 

In  tbe  following  cases  the  capacity  of  a 
munldpallty  to  maintain  an  action  to  enjoin  or 
abate  a  nuisance  affecting  tbe  highway  or  a 
public  square  was  not  discussed,  but  the  relief 
sought  was  dmled  upon  other  grounds.  Water- 
loo V.  Waterloo  Street  B.  Co.  71  Iowa,  198.  82 
N.  W.  829;  BoeUand  t.  Bocfcland  Water  Co.  88 
He.  66,  29  AU.  986;  Lebanon  Twp.  v.  Barch, 
78  Mich.  641,  44  N.  W.  148 ;  Rarltan  Twp.  t. 
Fort  Beading  R.  Co.  49  N.  J.  Eq.  11,  23  Atl. 
127;  Pbliadelphla's  Appeal,  78  Pa.  83. 

And  In  Windsor  v.  Delaware  ic  H.  Canal  Co. 
92  Uun,  127,  86  N.  Y.  Supp.  863,  It  is  held  that 
undur  the  New  York  highway  act  (cbap.  668, 
I  15,  of  tbe  Laws  of  1800)  tbe  commissioners 
of  highways  may  bring  an  action  In  tbe  name 
of  tbe  town  against  any  person  or  corpora- 
tion, to  maintain  the  rlgbts  of  the  public  la 
and  to  any  highway  In  the  town,  and  to  enforce 
the  performance  of  any  duty  enjoined  npcm  aiur 


person  or  corporation  la  relation  i 
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^*ate  perBMi  to  alMte  a  publie  nnisance  uises 
entirely  from  the  fact  that  it  interfms  with 
SMae  special,  individual  right  poeaessed  by 
him,  distinct  from  the  genial  right  of  the 
public.  Brown  De  Groff,  50  N.  J.  L.  411, 
14  Atl.  219.  It  is  clear  that  nothing  ap- 
pears in  this  case  to  exhibit  the  existence  of 
any  Bpecial  injury  to  any  one  of  the  defend- 
ants likely  to  flow  frtnn  Uie  presence  of  those 
buildings.  The  defendants,  therefore,  must 
justify  by  virtue  of  some  official  authority, 
indeed,  the  desfcn(.ULnte  do  not  pretend  to 
claim  a  power  to  do  the  proposed  acts  as  pri- 
vate citizens,  but  they  claim  to  have  been  in- 
vested with  an  ofBcial  character,  by  which, 
as  the  representatives  of  the  people,  they 
possessed  authority  to  abate  public  nui- 
sances within  the  borough.  Upon  this  point 
the  parties  are  at  issue. 

"It  is  admitted  that  the  defendants  were 
officers  of  a  going  municipal  corporation,  or- 

Cnized  under  the  general  statute  <Pa<nph. 
W8  18117,  p.  280);  and  Uiat  under  this 
general  charter  these  officers  had  power  to 
pass  ordinances,  inter  aiin,  for  preventing  or 
removing  all  ob8truci^<Hi,  encroachment,  en- 
ouvbrances,  and  nuisances  from  the  streets, 
roads,  highways,  sldewaiks,  alleys,  and  in- 
cloBures  and  lands  in  the  said  borough.  It 
is  thus  pareeiTed  that  upon  the  mayor  and 
oonmion  oounoil  was  conferred  a  general  au- 
Utority  over  nuisances  existing  upon  the 
streets  and  elsewhere.  It  is  upon  this  pow- 
er that  they  put  their  mrisdiotion  for  the 
acts  pn^sed  m  the  resolution  of  the  mayor 
and  common  council.  The  complainant, 
however,  dmies  that  the  pretended  resolu- 
tion possessed  ai^  offldal  quality  whatever. 
Its  denial  is  put  upon  two  grounds:  First, 
that  the  act  under  wbidi  the  borough  of 
Spring  Lake  was  organized,  and  which  pur- 


ports to  confer  upon  the  mayor  and  common 
council  this  power  over  obstnirtions  in  the 
streets  and  other  public  places,  is  unconsti- 
tutional ;  sectmd,  that  if  the  act  itsdf  can- 
not be  attacked  upon  this  ground  in  this 
suit,  then  the  charter  of  this  municipality 
has  defined  the  manner  in  which  the  power 
is  to  be  exerted,  namely,  ordinance; 
while,  in  fact,  the  common  council  in  this 
instance  bad  attempted  to  esert  it  1^  reso- 
lution. 

"In  support  of  the  first  oi  these  proposi- 
tions I  am  referred  to  the  ease  of  State  v. 
Cape  May  Point  (no  opinion  filed),  in  which 
it  was  held  by  tiie  supreme  court,  on  the  au- 
thority of  the  case  Re  Ridgefieid  Park,  54  N. 
J.  L.  288,  23  Atl.  tt74,  that  the  act  of  1891, 
under  which  this  borough  was  eoected,  is  un- 
oonstituUcmal.  In  tiie  case  of  State  v.  Cape 
May  Point  the  attorney  general  had  permit- 
ted an  information  to  be  filed  in  his  name  to 
test  the  Ic^lity  of  the  corporate  existence  of 
the  bt»<ough,  and  the  court  held  adversdv  to 
the  existence  ot  the  munieipaliiy  attawed. 
I  am  unaUe,  however,  to  perceive  in  what 
way  the  decision  in  that  case  can,  in  this 
suit,  introduce  the  question  of  the  corporate 
existence  of  the  borough  of  &»ring  Lake. 
The  force  of  the  judgmeat  in  the  preoediBg 
case  was  spent  when  it  annulled  the  eono- 
rate  existence  of  the  borou^  of  Oape  May 
Point.  It  is,  of  course,  obvious  that  the  de- 
cision in  that  case  will  be  controlling  as  a 
precedent  whenever  the  question  of  the  con- 
stitutional ity  of  the  same  act  arises  in  a 
shape  to  be  passed  upfm.  The  question  can 
be  raised  by  an  attaoE  upon  any  step  taken 
to  organize  a  bcHWigh  under  the  prorisions 
of  the  act  by  means  oi  a  certiorari  allowed 
before  the  corporation  has  beocmie  an  exist- 
ing enti^.  After  the  ocnporation  has  been 


So,  also,  the  doctrine  has  bsso  applied  where 

the  naluincfl  affects  the  public  health.   Thus : 

An  Incorporated  city  In  Texas  may  maintain 
a  bill  In  eqnltr  to  abate  a  nuisance  cooslstfnx 
of  the  pollution  of  a  creek  runnlaff  throosfa  the 
city,  without  regard  to  trespass  upon  the  dtr's 
property  or  that  of  any  cltlsen.  Belton  t.  Cen- 
tral Hotel  Co.  (Tez.  CIT.  App.)  88  S.  W.  297 ; 
Bel  ton  V.  Baylor  Female  College  (Tex.  Civ. 
App.)  38  8.  W.  680. 

Watertown  v.  Hayo,  100  Uass.  816,  13  Am. 
Rep.  604,  upheld  the  right  of  the  selectmen  of 
s  town  to  mibntain  a  bill  to  enjoin  defendants 
from  occupying  and  using  a  bnllding  for  a 
trade  constituting  a  nuisaoce  Injurious  to  pub- 
lic health,  npon  the  ground  that  the  right  of 
A  town  In  such  a  case  to  maintain  thfl  bill  was 
recognised  In  WInthrop  Farrar,  11  Allen, 
398,  and  that  It  could  not  be  presumed  that 
the  legislature  In  enacting  Mass.  Oen.  Stat, 
chap.  26,  I  3,  empowering  the  court  to  prevent 
by  Injunction  the  erection,  use.  or  -enjoyment 
of  buildings  in  Tlolatlon  of  Its  provlsloni;  with- 
out expressly  authorlslns  towns  to  maintain 
the  salt.  Intended  to  take  from  towns  the  power 
which  they  bad  exercised  nnder  the  decision  of 
the  court. 

Taunton  Taylor,  116  Mass.  254,  held  that 
a  board  of  health  which  was  expressly  charged 
by  sututo  to  take  all  necessary  maasarea  to 
prevat  the  enrclss  of  any  trade  In  violation  of 
Its  orders  might  for  that  purpose,  without 
special  authority,  bring  a  suit  In  the  name  of  the 
tity  to  restrain  the  exercise  of  such  trade. 
SI  L.  R.  A. 


The  erection  and  ersatlon  of  a  nnlsanoe  dan- 
gerous to  health  may  be  restrained  by  Injunc- 
tion at  the  Instance  of  a  board  of  health,  under 
the  general  health  act  of  New  Zork,  as  well  as 
under  tbe  dty  charter  of  Toakeis.  Tonkets  Bd. 
of  Beslth  V.  Copentt,  140  N.  T.  13.  23  L.  R. 
A.  485,  86  N.  B.  443. 

In  New  Orleans  Bd.  of  Health  v.  Haglnnls 
Cotton  Mills,  46  La.  Ann.  806.  IS  So.  164. 
the  court  apparently  assumed  wlthoot  dlsens- 
slon  that  a  munldpiU  board  of  health  was  com- 
petent to  maintain  a  suit  to  enjoin  a  nuisance 
dangerous  to  the  health  of  the  inhabitants,  and 
held  that  It  wss  entitled  to  an  Injanctlon. 

In  tbe  following  cases  the  qnesUon  as  to  the 
capacity  of  a  municipality  to  maintain  sach  a 
bin  with  respect  to  nuisances  affecting  the  public 
health  was  not  discussed,  but  the  relief  was  de- 
nied on  other  grounds :  WInthrop  t.  Farrar. 
11  Allen,  898;  New  York  Health  Department 
T.  Purdon,  99  N.  Y.  237.  1  N.  B.  687 :  Felkin 
T.  Herbert,  11  L.  T.  N.  S.  ITS,  0  Week-  Hep. 
496. 

A  boroogh  and  Its  Inhabitants  may  maintain 
a  bill  to  enjoin  the  erection  of  a  nuisance  la 
a  creek  forming  one  of  Its  boundaries.  Frask- 
ford  V.  Lennlg.  S  Phlla.  40S.  In  this  ease  the 
complaint  was  that  the  nuisance  InterfSered 
with  the  navigation  of  tbe  emik. 

In  the  followlag  esses  the  capadty  of  a  oin- 
nlelpal  corporation  to  brine  a  salt  to  enjoin 
or  abate  a  nuisance  In  the  channel  of  a  stream 
flowing  through  the  city  was  not  dlscnssed.  but 
the  rdlaf  sought  was  denled.on  other  aroonds: 
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■«rganizfld.  Its  odBtenoe  can  be  called  in  ques- 
tion onl^  by  an  infonnation  in  tbe  nature 
'Of  a  writ  m  quo  warranto,  allowed  by  per- 
mission of  the  attorney  general.  No  unoon- 
-fltitutitmal  feature  in  tAe  scheme  provided 
the  le^laturs  for  the  institutitm  trf  sudi 
«  munieip^  oinrpormtion  am  be  made  a 
^onnd  for  refusing  to  recognize  the  corpo- 
rate function  of  a  munieipuity  so  created, 
when  the  corporate  existence  is  involved  in 
«  collateral  proceeding.  State  ex  rel.  Sar- 
oey  T.  Philhnok,  40  N.  J.  L.  374,  8  Atl.  122; 
State  ea  tel.  Bteeiman  v.  Vickerg,  51  N.  J. 
1^  180,  17  AU.  163.  No  matter  how  clearly 
unoofutitotional  are  the  provisions  of  the 
.general  Mt  providing  for  the  organization 
of  a  municipality;  no  matter  if  in  some 
-ottier  suit  similar  statutes,  or  the  same  stat- 
ute, has  been  decided  to  be  inimical  to  the 
KJonstitutioD, — ^nevertheless,  such  a  mnnici- 
jMlit^  IB  a  facto  oorporation  until  its 
'jnnnicipal  existence  is  annulled  by  a  direct 
proceeding  instituted  for  that  purpose.  The 
iMiongh  m  Spring  Loke^  in  tlus  i»x)ceeding, 
moat  be  r^arded  as  a  ds  facto  corporation, 
jMsaeauDg  the  powers  eonferred  upon  it  1^ 
its  ehaxter. 

*The  second  ground  taker,  against  the  le- 
^lity  of  tiie  proceedings  of  the  mayor  and 
■common  council  of  Spring  Lelce  is  that  they 
■did  not  pursue  the  course  marked  out  in 
tiieir  charter  in  their  attempt  to  cause  the 
removal  of  ccnnplainant's  buildings.  It  is 
insisted  that  the  proceedings  should  have 
been  by  ordinance,  and  not  by  resoluticm. 
Kow,  it  has  been  decided  over  and  over  again 
that  when  a  charter  prescribes  that  a  munic- 
ipal a>otion  shall  be  taken  by  ordinance  it 
eaniMt  be  exerdsed  reaolntifm.  But  the 
nnswer  made  to  this  point  is  Uiat  the  com- 

LansbUn  v.  Lamasco  City  Trustees,  6  Ind.  228 ; 
Rochester  v.  Erickson,  46  Barb.  92 ;  Rochester 
T.  Cortlss,  Clarke  Ch.  836. 

And  Id  tbe  foUowlnx  cases  tbe  rigbt  of  a 
■innlclpal  corporation  to  maintain  a  bill  to 
«n]oln  or  abate  a  public  nulssDce  calculated  to 
Increase  tbe  danger  from  fire  was  sot  dls- 
cassed,  bat  the  relief  sought  was  denied  on 
other  groands;  Uanchester  v.  Smyth,  64  N. 
H.  880.  10  Atl.  TOO ;  Hudson  v.  Thorne,  7  Paige, 
261;  St.  Johns  v.  McFarlin,  88  Ulch.  72,  20 
Am.  Rep.  671 ;  Wtlllamsport  T.  McFadden.  15 
W.  tt.  C.  269. 

In  Waupun  Trastees  v.  Moore,  34  Wis.  460. 
17  Am.  Bep.  446,  the  court  expressly  refrained 
from  passing  upon  tbe  qoestlon,  and  denied 
tbe  relief  on  other  gronnAi. 

In  Lake  View  t.  LeU,  44  111.  81,  the  question 
as  to  tbe  capacity  of  a  town  to  maintain  a  bill 
to  enjoin  the  establishment  of  a  cemetery  with- 
in the  limits  of  a  town  was  not  discussed.  Irat 
the  right  to  the  relief  was  denied  on  other 
grooods. 

In  New  Orleans  v.  Lsmbert,  14  La.  Ann.  244, 
«n  Injunction  was  granted  upon  tbe  petition 
•of  a  city,  reatralutng  tbe  owner  of  a  black- 
smith shop  from  continuing  It  after  an  ordl- 
<unce  of  the  city  council  bad  ordered  It  closed 
■AM  a  nuisance.  The  right  of  the  city  to  apply 
4or  such  relief  was  apparently  assumed. 

Tbe  distinction  above  suggested,  between  cases 
4hat  base  tbe  right  of  tbe  muaiclpallty  upon  tbe 
theory  that  it  represents  the  public  Interests, 
:and  thom  tbat  base  It  upon  the  tlieory  that 
tb/B  municipality  bas  sustained  a  special  injury, 
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filainant  cannot  avail  Itsdf  of  this  irre^fu- 
arity  in  a  suit  in  equity;  that  the  question 
of  irr^^larity  can  only  be  raised  on  oerti- 
orari;  that,  therefore,  although  it  may  be 
admitted  that  the  course  taken  was  irregu- 
lar, yet,  if  there  resided  in  the  borough  au- 
thorities a  right  to  cause  an  obstmction  up- 
on the  public  domain  of  the  city  to  be  re- 
moved as  a  nuiaanoe,  and  if  these  buildings 
are  of  this  (diaracter,  in  such  caae  this  court 
will  not  restrain  the  borough  from  pursuing 
its  object,  notwithstanding  the  fact  that  it 
is  not  proceeding  in  the  manner  pointed  out 
by  its  charter.  In  further  pursuance  of 
this  line  <rf  argummt  the  defendant  insists 
that,  aside  from  Uke  power  ocmferred  upon 
the  borough,  which  is  exercisable  by  ordi- 
nance, it  has  a  special  interest  in  the  public 
property  within  its  limits,  whidi  invests  the 
mnnid^  authority  with  the  right  to  abate 
any  encumbrance  upon  or  obstruction  to  its 
use  by  the  public.  It  is  therefore  insisted 
that  this  court  will  pass  upon  the  question 
whetiiier  the  site  upon  which  these  buildings 
are  placed  is  dedicated  land;  and  that,  if  it 
shotud  be  found  to  be  sueli,  the  eourt  will 
dismiss  the  onnpUuiuuit's  tdU.  In  snpport 
of  this  position  ue  f<^o>wing  authorities  are 
<uted:  Uorria  Canal  A  Bkg.  Co.  t.  Jeney 
City,  12  N.  J.  Eq.  262,  M7 ;  Jfmoark  Lime  d 
Oemeitt  Mfg.  Co.  v.  Neufork,  15  K.  J.  £q. 
64;  Pope  v.  C7nto»,  18  N.  J.  Eq.  282;  Van 
Doren  v.  Veto  York,  9  Paige,  388.  These 
cases,  however,  do  not  support  the  proposi- 
ti(Hi,  as  thus  InYKidly  stateid.  It  is  undoubt- 
edly true  that  a  court  of  equity  will  not,  as 
a  rule,  concern  itself  with  irregularities  in 
mimidpal  procedure.  If,  however,  swne 
other  matter  of  equitnUe  oognizanoe  beoomes 
entangled  with,  or  is  the  outcome  of,  such 

Is  not,  perhaps,  of  much  practical  Importance 
when  tbe  question  Is  confined  to  nuisances  af- 
fecting highways  or  other  public  places,  since, 
ordinarily  at  least,  when  the  control  of  a  high- 
way or  other  public  place  la  confided  to  a  mu- 
nicipality the  conditions  exist  which  make  the 
nuisance  a  special  injury  to  It,  and  therefore 
If  tbe  court  repudiates  the  first  theory  tbe  sec- 
ond Is  still  applicable.  Bnt  the  distinction  Is 
Important  when,  altboogb  the  monlcipality  la 
tbe  representative  of  the  pnblle,  it  cannot,  as 
a  separate  entity,  be  said  to  sustain  any  special 
damage. 

Tbe  doctrine  establlsbed  by  the  cases  herein 
cited  upholding  tbe  right  of  a  municipality  to 
maintain  the  Uli  without  showing  special  dam- 
ages Is  limited  to  nuisances  which  affect  matters 
that  have  been  confided  to  it  as  a  governmental 
agency.  As  to  such  matters  It  seems  eminently 
proper  that,  having  been  ctmflded  to  tbe  ma- 
nlclpality,  the  public  rights  In  respect  to  them 
should  be  vindicated  by  It.  With  respect  to 
nu'sonces  which  do  not  affect  matters  confided 
to  It,  the  right  of  the  municipality  to  maintain 
the  bin  depends  upon  the  same  eoodltton  as 
the  right  of  an  Individual  or  private  corpora- 
tion ;  tbat  Is.  it  must,  as  a  separate  entity,  have 
sustained  some  special  Injury.  The  vindication 
of  the  rights  of  tbe  public  In  respect  to  such 
matters,  by  a  resort  to  equity,  seems  to  be  the 
exclusive  province  of  tbe  attorney  general  or 
other  law  officer  of  the  state,  though  doubtless 
be  may  act  upon  tbe  relation  of  tbe  municipal- 
ity.  G.  H.  T. 
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Irregularities,  eourt«  of  equity  do  not  hesi- 
tate to  intervene.  For  instance,  if  an  irreg- 
ular municipaJ  proceeding  will  lead  to  an  in- 
jury which  is  otherwiae  irreparable,  it  will 
be  restrained.  In  Morris  Canal  <£  Bkg.  Co. 
T.  Jeraey  City,  12  N.  J.  Eq.  252,  647,  the 
oommon  council  of  Jersey  City  had  passed 
an  ordinance  to  extend  Hudson  street  over 
the  canal  of  the  oomi^ainant.  It  appeared 
that  it  was  the  intention  of  the  city  to  re- 
move a  building,  and  to  oonvert  a  part  of 
one  of  the  oompaiw'a  piers  into  a  public 
street.  Ibe  ground  of  oomplaint  was  that 
Hudson  street  did  not  run  over  this  part  of 
the  canal  ccMnpany's  property.  One  of  the 
answers  to  the  bill  of  complaint  which  wax 
filed  to  enjoin  the  city  from  interfering  with 
the  building  and  pier  was  tbai  the  ordinance 
of  the  city,  even  assuming  that  no  street  ex- 
isted where  it  was  proposed  to  open  the 
street,  was  merdy  irregular,  and  so  the  mat- 
tar  waa  not  eogiosable  in  a  court  oi  equity. 
ClianoeUor  WilHamson,  wbile  conceding  that 
a  court  of  equity  was  not  the  proper  tribu- 
nal to  correct  irregularities  in  inferior  juris- 
dictions, held  that  there  was  no  irregularity 
in  that  case,  beoatise  the  only  question  was 
whether  tiiere  was  a  street,  which  he  oon- 
cluded  'was  a  ground  entirely  distinct  from  a 
question  of  irregularity  of  procedure.'  He 
also  held  tliat  tEs  case  was  taken  oat  of  the 
general  nile>  because  it  came  within  tiiewell- 
reooffnized  exception  of  irreparable  injury. 
He  ^so  held  th&t  there  was  no  dedication  of 
the  loou8  in  quo  to  the  purposes  of  a  street, 
and  thereupon  restrained  the  city.  On  appeal 
the  court  took  the  view  that  there  was  a  ded- 
ication, and  so  dismissed  the  bill.  It  is  per- 
ceived that  the  <nily  question  mis  wheUier 
there  was  an  existing  street.  If  there  was, 
then  the  proceedings  taken  by  the  eonun<Hi 
eouncil  to  open  it  were  entirely  r^^ular. 
After  the  chancdlm*  had  decided  that  the 
question  of  street  or  no  street  did  not  in- 
volve a  matter  of  regularity;  and,  after  the 
court  of  appeals  held  that  there  was  a  street, 
neither  cotirt  was  called  upon  to  say  what 
the  result  would  have  been  had  the  city  pro- 
ceeded in  an  irregular  war  to  open  and  re- 
move obstrueti<ms  from  what  was  in  reaiity 
a  highway.  So  in  Jfeaark  Lime  d  Cement 
Ufg.  Co.  T.  Newark,  16  N.  J.  Eq.  64.  there 
was  no  question  of  irregularity  in  Uie  meth- 
od of  procedure  in  dirking  certain  allied 
encroachments  upon  a  stre^  to  be  removed. 
The  only  question  was  whether  there  was  a 
street  where  the  alleged  obetructions  were 
placed.  If  BO,  the  rc^ulari^  of  the  method 
adopted  for  their  removal  was  admitted.  So 
the  ease  of  Pope  v.  Union,  18  N.  J.  Eq.  282, 
presented  the  same  condition  of  affairs.  An 
ordinance  had  been  regularly  passed  in  pur- 
suance of  the  municipal  power  granted  to 
open  streets.  The  only  questim  was  wheth- 
er the  street  intended  to  be  opened  was  a 
public  street.  The  case  oi  Van  Doren  v. 
Tveic  York,  9  Paige,  388,  was  a  suit  to  set 
aside  an  irregular  special  assessment  as  a 
clond  upon  tlie  title  to  complainant's  land. 
The  court  held  that,  as  there  was  an  ade- 
quate remedy  at  law,  it  would  not  interfere 
in  this  cas^  nor  in  any  eaae  of  that  Icind, 
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except  where  it  waa  absolutdy  necessary  for 
the  preservation  of  the  complainant's  rights. 
None  of  these  cases,  it  is  percnved,  invmved 
the  question  whether,  if  a  municipal  corpo- 
ration to  whom  is  confided  tiie  power  to  re- 
move ohstruetious  from  streets,  to  be  exer- 
cised in  a  definite  way,  proceeds  in  a  difi'er- 
ent  way,  a  court  of  equity  will  interfere^ 
even  if  there  exists  an  obstructed  street. 

'"The  inference  to  be  drawn  frwn  ttiese- 
cases  is  that,  if  such  irregular  action  threat- 
ens irreparable  injury,  a  oourt  of  equi^  will 
assume  jurisdiction.  In  the  oases  of  Brook- 
Ij/n  T.  Meserole,  20  Wend.  132,  and  fleywoo^ 
V.  Buffalo,  14  N.  Y.  534,  the  doctrine  that  a 
court  of  equity  would  not  review  and  correct 
errors  and  mistakes  in  the  exercise  of  the 
powers  of  subordinate  public  jurisdictions- 
and  in  the  official  acts  of  public  officers  was- 
subject  to  two  exceptions:  First,  where 
the  proceedings  lead  to  the  condition  of  ir- 
reparable injury  to  the  freehold;  and,  sec- 
ond, where  they  lead  to  a  multiplicity  of 
suits.  These  cases  were  followed,  and  the 
first  exception  was  reoo^zed  as  one  of  the 
grounds  for  retaining  jurisdiction,  in  the- 
case  of  Morris  Canal  A  Bkg.  Co.  v.  Jarsejf 
City,  12  N.  J.  Eq.  252,  547.  Nor  do  theso 
cases,  or  the  case  of  Manhattan  Mfg.  A  Fer- 
tUizing  Co.  v.  Van  Keurcn,  23  N.  J.  Eq.  261^ 
support  the  notion  that  tiie  defendants,  a^- 
representatlTes  of  tiie  city,  bad  a  right  to  de- 
stroy these  buildings  by  virtue  of  an  inher- 
ent authorf^  in  the  borough  to  abate  a  nui- 
sance at  common  law.  La  the  last-named 
case  the  oourt  was  speaking  of  the  power  of 
citizens  as  soeh,  and  not  as  representing  the- 
corporation.  The  language  used  in  the  opin- 
ion in  that  case  in  reepect  to  the  power  of 
private  citizens  has  been  modified  by  the 
ease  of  Brown  t.  De  Oroff,  60  N.  J.  L.  411,. 
14  Atl.  210.  Hie  authority  to  abate  a  pub- 
lie  nuisance  witiiout  judicial  order,  or  with- 
out following  a  procedure  pointed  out  by 
statute,  is  no  greater  in  a  person  as  oflScer 
than  as  a  citizen.  Either  can  abate  an  abso- 
lute obstruction  in  the  street  which  prevents- 
his  passage,  and  so  does  him  a  special  in- 
jury. The  case  of  Oreemoieh  Twp.  v.  Bost- 
on it  A.  It.  Co.  24  N.  J.  Eq.  217.  25  N.  J.  Eq. 
560,  was  an  instance  of  an  appeal  to  the 
courts.  It  is  confusing  the  right  of  the 
individual  with  the  acts  of  oflicers  that  the 
courts  in  some  oases  have  alluded  to  the  ex- 
istence of  a  common-law  power  in  a  munici- 
pality to  abate  a  nuisance  in  a  way  that 
would  mislead  to  the  notion  that  the  author- 
ities had  an  inherent  power  to  do  what  tiie}\ 
as  citizens,  could  not  do.  But,  if  it  should 
be  conceded  Uiat  the  degree  of  special  injury 
which  would  justify  the  abatement  of  a  pub- 
lic nuisance  is  not  to  be  so  nicely  measured 
when  a  citizen  is  aJso  a  municipal  officer  a» 
when  he  has  no  official  character,  yet,  in  my 
judgment,  the  present  case  would  not  be  one 
for  private  interference.  It  is  of  the  utmost 
importance  to  the  preservation  of  the  rights 
of  property,  as  well  as  of  the  public  peace,, 
that  the  exertion  of  this  exceptional  power 
should  occur  only  in  oases  of  necessity; — ii^ 
eases  where  the  nuisance  is  manifest  and  un- 
mistakable, and  where  the  danger  or  incon- 
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venieno*  li  imminent  lad  wrfont.  There 
exist  no  audi  conditionB  in  this  oose.  Hie 
■tructures  are  not  in  a  public  street,  block* 
iag  traflSc,  nor  so  plaoed  in  a  public  park  or 
square  ae  to  seriously  impair  the  use  of  the 
same  by  the  public.  If  tbey  are  upon  dedi- 
cated land,  tnciy  are  a  purpresture  or  nui- 
sauce;  but  the  injury  resulting  from  their 
presence  is  not  oi  audi  presently  grave  char- 
acter as  call«  for  immediate  abatement  by 
act  of  the  party.  The  importance  to  the  city 
of  the  presenoe  of  these  structures  upon  the 
site  selected  arises  from  the  fact  uiat  the 
complainant  is  asserting  a  right  which,  if 
permitted  to  remain  unchallenged,  will  lead 
to  a  sraiea  of  obstruotions  around  the  lake 
which  will  practically  destroy  its  beauty  and 
impair  its  use  by  the  public.  Therefore,  as 
I  think  there  wafl  no  pomr  to  abate  In  the 
method  adopted,  and  as  the  result  of  the 
threatened  deniditicm  of  the  buildings  comes 
within  the  pale  of  irreparable  injury,  this 
court  will  restrain,  without  determining  the 
question  of  dedication;  for  it  cannot  be 
granted  that,  when  a  person  comes  into  this 
court  to  restrain  an  act  of  this  kind,  he 
thereby,  as  a  matter  of  course,  submits  the 
question  at  dedieaticm  to  this  oourt.  If  this 
sbould  be  so  held,  then  mtmioipal  officers,  by 
a  sudden  and  summary  attack  upon  property 
which  Hu^  claim  to  be  a  nuisaiuje,  can  drive 
its  owner  into  this  oourt  for  protection,  and 
so  compel  him  to  try  in  equity  a  matter  oth- 
erwise triable  only  at  law.  I  am  therefore 
of  the  opinion  tiiat  complainant,  upon 
the  original  bill,  is  entitled  to  a  decree. 

"But  the  esse  does  not  rest  alone  upcm 
the  bill  and  answer.  There  is  a  cross  bill, 
which  prays  that  the  structures  may  be 
abated  by  a  decree  in  this  court.  Against 
the  relief  prayed  for  by  this  cross  bill  there 
are  interposed  several  objections,  even  as- 
iniming  that  there  was  a  dedication  of  the 
land  on  which  the  buildings  were  erected. 
It  is  objected:  First,  that  the  cross  bill  is 
not  germane  to  the  original  subject-matter; 
second,  that  the  proceedings  Miould  have 
been  taken  by  information  at  the  instance  of 
the  attorney  general;  third,  that  the  bor- 
ough had  passed  no  ordinance  upon  the  sub- 
ject of  nuisancee;  and,  fourth,  that  the  rem- 
edy by  ejectment  or  indictment  is  entirely 
adequate.  None  of  these  objections  are 
taken  in  the  snswer  to  the  orose  bill,  but  are 
raised  for  the  first  time  npon  final  hearing. 

"First.  The  answer  is  good  as  an  original 
bill  in  the  nature  of  a  cross  bill. 

"Second.  The  borough,  as  the  representa- 
tive of  the  public  was  enUtled  to-  file  the 
cross  bill.  1  Am.  ft  Eng.  Enc.  Law,  2d  ed. 
p.  74;  Lmtdon  t.  Bolt,  5  Ves.  Jr.  129;  Wa- 
iertotcn  y.  Oouxn,  4  Paige,  510,  27  Am.  Dec. 
80;  Boston  d  A.  H.  Co.  v.  Oreemcick  Tup,  26 
N.  J.  Eq.  3CS ;  Woodbridge  Twp.  /n«Iee,37 
V.  J.  Eq.  397;  Ifeumrk  Agueduet  Board  v. 
rtusaic.  45  N.  J.  Eq.  394.  18  Atl.  106,  40  N. 
J.  Eq.  662.  20  AU.  M,  22  AU.  05. 

"Ihird.  The  bwongh  oouM  Iving  the  suit 
for  abatement  of  a  nuissnce  per  m  wiUiout 
the  passa^  of  an  ordinance.  The  purpose 
of  an  ordinance  would  have  been  to  declare 
what  were  nuisanoea  aside  from  nuisances 
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per  M,  to  empower  certain  officers  to  act  oon- 
cermng  nuisanoea,  or  to  provide  a  summary 
method  for  the  ascertainment  of  nuisances, 
and  for  their  abatement.  But  when  a  gen- 
emJ  right  of  control  over  public  property  is- 
vested  in  a  municipality,  it  can  invoke  the 
aid  of  the  courts  for  the  protection  of  thisv 
property,  without  resorting  to  a  sunmiarj' 
method  of  abatement,  provided  by  its  char- 
ter. The  selectmen  <»  Jersey  City,  it  wa» 
said  in  Dumner  v.  Den  ex  dem.  Jersey  City, 
20  N.  J.  L.  86,  "by  the  act  of  incorporation, 
.  .  .  represent  the  public  or  the  inhabi- 
tants of  Jersey  City,  and  the  rights  of  Uie 
public  in  common  property  are  vested  in 
them,  and,  if  such  rights  cannot  be  enforced 
in  their  name,  they  cannot  be  enforced  at 
all.'  Mr.  Justice  Depue,  in  his  opinion  in 
Methodiet  Epitoopal  Churah  v.  Hoboken,  3ft 
N.  J.  L.  17-19,  97  Am.  Dec.  696,  says : 
corporation  of  the  city  or  town  in  whlcb  the 
square  is,  have,  by  virtue  of  their  corporate 
authority,  power  to  regulate  the  public  use 
of  it,  and  way  be  regarded  as  representatives- 
of  the  public  for  uie  purpose  of  maintain- 
ing suits  in  equity  or  at  law  lea  the  vindica- 
tion of  the  puUic  right.'  Chancellor  Wal- 
worth said  in  Watertoum  v.  Oowen,  4  Paige. 
510,  S7  Am.  Dee.  80:  1  can  see  no  valid  ob- 
jection to  considering  the  corporation  as  the 
proper  represeutaUve  of  the  equitable  ri^ta 
of  the  inhabitants  of  the  village  to  the  use 
of  the  public  square,  so  as  to  authorise  the 
filing  of  a  bill  by  the  corporation  in  this 
court,  to  protect  those  equitable  rights 
against  the  erection  of  this  nuisance.'  All 
the  cases  in  this  state  in  which  similar  ac- 
tions have  been  snslained  rest  solely  upon: 
the  right  of  the  municipality,  as  represent- 
ing the  public,  to  protect  the  interests  of  the- 
public  in  property  devoted  to  public  nee. 

"The  fourttk  objection,  had  it  been  taken 
in  the  answer,  I  should  have  regarded  as- 
unanswerable.  There  arises,  as  I  have  al- 
ready observed,  no  imminent  or  serious  in- 
jury to  the  public  from  the  presence  of  the 
Btructnres  now  allied  to  be  nuisances. 
Therefore  the  remedy  open  to  the  borough 
through  an  indictment  or  by  an  action  of 
ejectment  would  seem  to  be  altogether  ade- 
quate. 

"The  question,  however,  is  whether  now, 
after  voluminous  testimony  has  been  taken, 
and  after  the  case  is  ripe  for  final  deoisiim, 
the  cross  bill  shall  be  dismissed  on  this 
ground,  and  the  defendants  sent  to  a  court, 
of  law.  In  the  much-cited  case  of  Atty.  Oen. 
ea  rel.  HoUz  v.  Heiahon,  18  K.  J.  Eq.  410, 
Chancellor  Zabriskie,  while  asserting  the 
doctrine  that  a  court  of  equity  would  never 
retain  jurisdiction  in  cases  of  nuisance 
where  there  was  an  adequate  remedy  at  law, 
nevertheless  held  that  by  the  testimony  in- 
that  case  the  fact  whether  there  was  a  nui- 
sance was  left  in  doubt.  Of  the  cases  cited 
by  Chancellor  Zabriskie,  it  appears  that  in 
Allen  V.  Monmouth  County  Fre^tdere,  13 
N.  J.  Eq.  68,  a  citizen  who  had  suffered  no- 
q)edal  injury  from  the  public  nuisance  was- 
refused  rdiel  upon  motion  to  dissolve  an  in- 
junction; in  Thott^pson  v.  Paterton  d  H. 
Hiver  R.  Co.  9  N.  J.  Eq.  S60,  1^  injunotio» 
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-asiced  for  was  allowed;  in  Atty.  Qen.  v.  Hew 
Jersey  R.  li  Tran^p.  Co,  3  N.  J.  Eq.  140,  tlie 
relief  was  denied  upon  the  ground  that  the 
nuisance  was  already  there,  and  that  injunc- 
tion was  a  preventive  remedy  only.  The  re- 
■cent  case  of  Karitan  Twp.  v.  Port  Reading  R. 
Co.  49  N.  J.  Eq.  11,  23  AU.  127,  was  decided 
■on  a  rule  to  show  canse  why  an  injunotion 
should  not  issuK  The  general  rule  is  that 
■a  court  may,  ot  its  own  motion,  dismiss  a 
(bill  at  any  stase  of  the  cause,  on  the  ground 
-that  the  complainant  has  an  adequate  rem- 
edy at  law.  But  where  the  defendant  has 
not  raised  the  objection  until  after  testi- 
muny  on  the  merits  has  been  token,  the 
court,  in  its  discretion,  will  retain  the  case, 
if  the  court  is  cmnpetent  to  grant  the  rdief 
|>rayed,  and  has  jurisdiction  over  the  Bob- 
ject-iuatter.  Lchtgh  Zinc  A  I.  Co,  v.  Trot- 
4er,  43  N.  J.  Eq.  185,  7  At!.  650,  10  Atl.  607, 
■and  cases  cited  by  Mr.  Justice  Depue  in  his 
opinion. 

"I  have  concluded  that  this  suit  should  be 
retaiucd.  While  it  is  true  that  the  legal 
Tights  of  the  parties  have  not  been  once  set- 
tled 1^  an  acti<n  at  law,  and  while  there 
is  no  question  of  irr^arable  injury  to  the 

Sublic  involved,  yet  Uiere  is  involved  no 
oobtful  question  of  law,  the  material  facts 
are  not  obscure  or  controverted,  and  the  in- 
ference to  be  drawn  from  them  in  regard  to 
the  quesUon  of  dedication  is,  in  my  judg- 
ment reasonably  clear.  The  question,  tliere- 
iore,  remains.  Was  there  a  dedication  of  the 
ground  upon  which  the  buildings  standi  It 
as  proveo^ beyond  a  doubt  that  the  board  of 
4inctorB  of  the  ori^nal  land  onnpany,  for 
the  pnrpow  of  securing  pardiasers  for  their 
lots,  empowered  those  persons  who  were  to 
.«el]  lots  to  represent  to  all  who  spoke  of  be- 
coming purchasers  that  the  take  and  its  sur- 
rounding ground  was  to  be  kept  open.  There 
is  a  mass  of  testimony  to  the  effect  that  the 
l»w«T  wu  given  to  make  rcftresentAtions 
and  that  the  representations  made  were  to 
the  effect  that  the  lalce  and  grounds  were  to 
be  kept  open  for  the  use  of  uie  public;  But 
it  is  not  entirely  oertain  whether  the  power 

f:iven  was  to  make  representations  that  this 
and  and  water  were  to  be  kept  open  for  the 
lotowners,  or  were  to  be  kept  open  for  the 
public,  or  were  siinply  to  be  kept  opoi.  The 
witnesses  were  tfying  to  reoall  tanguage  used 
in  ecmversations  which  occurred  twenty 
years  agu,  and  not  much  reHanoe  can  be  put 
upon  their  reoollcction  of  Uie  precise  words 
used  in  regard  to  the  point  whether  the  lake 
4tnd  banks  were  to  be  kept  open  for  the  use 
«f  the  lotowners,  or  whether  they  were  to 
lie  kept  open  for  the  use  of  the  puUic.  ^lat 
they  were  to  be  always  kepi  open,  and  that 
the  agents  of  the  company  were  authorized 
to  so  represent,  and  that  they  did  so  nni- 
■versally  represent,  is  proved  beyond  all  qnes- 
lUon.  Again,  that  it  was  never  intended 
dthat  the  fringe  of  land  between  Lake  ave- 
nue and  the  waters  of  the  lake  should  be  the 
subject  of  profit  to  the  land  company  by  sale 
or  private  use  conclusively  appears  from  one 
fact,  namely,  that  in  arriving  at  the  cost  of 
the  lots  which  were  plof-ted  upon  the  com- 
pany's plan  the  eost  of  the  whole  tract  was 
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divided  BO  as  to  fall  enUrdy  npon  the  plot- 
ted lots.  This  was  done  for  the  purpose  of 
fiung  a  price  for  the  lots,  and  upon  tne  the- 
ory that  from  their  sale  Sklone  was  the  origi- 
nal expenite  for  the  entire  plot  and  the  prof- 
its of  the  compai^  to  be  realized.  But,  as- 
suming that  the  representations  were  simply 
that  t£e  land  and  lake  were  to  ronain  open, 
what  inferenoe.  as  to  the  intent  of  the  com- 
pany, IB  to  be  drawn  T  What  future  condi- 
tion of  affairs  must  have  been  in  mind  as 
the  outcfMue  of  such  a  representation!  The 
purpose  of  the  company  was  to  organize  a 
seaside  settlement.  The  size  and  the  num- 
ber of  the  lots  upon  which  dwellings  were  to 
be  erected  indicate  that  the  design  of  the 
projectors  was  to  found  a  villam, — an  urban 
community.  Hie  lake  and  park  were  to  be 
kept  open  undoubtedly  for  the  use  oi  all  who 
owned  or  rented  these  houses.  Among  the 
first  projects  of  those  interested  in  the  land 
company  was  the  erection  of  an  hotel, — the 
present  Moiunouth  Eouee.  The  lake  and 
park  were  to  be  kept  open  for  the  use  of 
the  guests  of  this  house.  Indeed,  tb^  were 
to  BO  remain  for  the  common  naa  of  the  resi- 
dents and  their  guests,  of  Uie  hotel  and  its 
guests;  iu  fact,  (or  all  who  were  attracted  to 
the  place  beeanaa  of  ita  character  aa  a  sum- 
mer resort.  It  was  intended  that  no  por- 
tion of  the  public  who  were  likely  to  enjoy 
them  was  to  be  excluded  from  such  rights: 
and  this  constituted  a  dedication.  Again, 
Samuel  B.  Hocy  purchased  the  ground  for 
the  company,  and  was  its  original  secretary. 
lie  filed  the  map  of  tiie  land  omnpaay  in  the 
coun^  clerk's  office  <rf  Monmouth  county, 
after  being  advised  by  legal  counsel  that  a 
filing  of  the  map  would  amount  to  a  dedica- 
tion of  the  streets  and  lake  and  park  to  pub- 
lic uses ;  and  this  advice  he  communicated  to 
the  company,  who  thereafter  proceeded  to 
sell  lots  delineated  upon  the  plan.  While 
the  eflTect  of  filing  tba  map  would  not  amount 
to  a  conclusive  dedicaUon  of  the  lake  and  the 
surrounding  fringe  of  land,  yet  the  apiiear* 
ance  oi  the  plot  itaelf,  leaving  this  fringe 
unplotted  into  lots,  in  some  places  too  nar- 
row for  plotting  purposes,  m  others  with 
shrubbery  mariced  upon  it,  would  carry  a 
strong  implication  to  any  person  viewing  it 
that  the  strip  of  land  between  lAke  avenue 
and  the  lake  itsdf  wna  never  to  be  ineloaed, 
and  was  to  be  used  aa  a  park.  The  force  of 
the  filing  of  this  map  spring  out  of  the  in- 
formation whidi  Mr.  Huey  received  as  to  its 
effect,  of  his  communication  of  that  informa- 
tion to  the  company,  and  of  the  sale  of  lots 
thea%after.  And  then  again,  from  the  time 
the  map  was  filed,  and  lota  were  Bold,  and 
lotowners  began  to  build,  the  lake,  with  the 
walk  aroimd  it,  was  used  by  all;  the  park 
was  kept  open,  walks  were  built  upon  it, 
and  was,  bo  far  as  appears,  free  for  the  use, 
not  only  for  lotowners,  but  (or  all.  Again, 
about  right  yean  ago  Oen.  Lueas,  who  then 
owned  nearly  or  quite  all  of  the  stock  of  the 
company,  oalled  a  meeting  of  tiie  eitlmu  of 
the  village,  and  proposed  that,  inasmuch  as 
the  company  had  disposed  of  most  of  its 
land,  the  expense  of  keeping  the  streetR, 
park,  and  lake  in  order  shouU  be  borne  by 
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sll  the  pnqwrty  owners.  A  committee  of 
'■ciUzens  wu  appointed  to  take  charge  of 
those  affairs,  unider  ao  agreement  wiUi  the 
■company  that  the  company  should  pay  one 
third  of  the  expense,  and  that  two  thirds 
should  be  assesbed  upon  the  other  lotowners. 
This  volimtary  assessmeat  was  collected, 
-and  the  committee  spent  it  in  repairing 
-streetfl,  in  cleaning  out  the  edges  of  the  lake, 
i.in  making  an  island  in  its  waters,  in  renew- 
ing the  board  walk  running  portly  around 
-the  lake,  and  in  j4anting  trees  in  and  in  oth- 
•«rwise  beautifying  the  park.   A  citizens' 
.meeting  was  hSd  in  the  park  to  raise  money 
■  for  the  same  purpose,  wnitdi  money  was  ex- 
.pendcd  in  building  a  walk  on  the  west  side 
•of  the  lake.    Mr.  Lucas  also  refused  permis- 
sion to  Mr.  Truett  to  put  up  a  paTillion  on 
the  peninsula,  and  inclose  it  with  g^ass,  say- 
ing that  it  was  public  property,  and  that 
■tb^  oould  be  ncme  built  Uiere.   So  from  the 
Intention  of   the  directors,  thus  proved; 
'.from    the    representations    to  lotowners, 
which  raised  an  equitable  esti^pel  against 
the  closure  of  the  park  and  lake  against 
them;  from  the  constant  use* of  the  park  by 
the  puUic  since  1S7&, — I  do  not  see  how  it 
can  be  doubted  that  there  was  a  dedication. 

''Bat  the  complainant  sets  up  e«>tain  oon- 
diKt  of  the  owners  of  this  land,  as  well  as 
-certain  acts  of  the  borough,  as  tending  to 
refute  the  idea  of  such  dctdication.  It  is 
"first  pointed  out  that  the  company  changed 
the  contour  of  the  lake  by  filling  la  and  en- 
•croaching  upon  the  water  at  certain  points ; 
that  it  put  a  curbing  around  the  lake,  cleared 
tho  stnp  of  land  axotmd  it  of  underbrush, 
and  trimmed  the  trees  in  the  park,  and  laid 
the  board  walks  around  the  lake.  But  all 
.this  was  a  part  of  the  general  plan  to  im- 
prove  and  beautify  the  lake  and  park,  so  as 
to  make  them  more  attractive,  and  so  induce 
persons  to  purchase  lots.  There  was  no  one 
to  do  these  things.  The  township  of  Wall 
had  no  interest,  at  this  stage  of  the  enter- 
prise, to  take  charge  of  these  improTeanents 
at  the  expense  of  the  people  of  the  township 
for  the  benefit  of  the  land  company.  All 
these  acts  were  done  as  part  of  tiie  scheme 
of  improvement,  which  included  the  opening 
and  grading  of  streets  and  forming  of  side- 
walks. As  to  the  streets  no  one  would  ctm- 
tend  for  a  moment  that  these  acts  would 
tend  to  refute  the  idea  of  dedication.  Now 
as  Mr.  Huey  states,  the  company  was  in  the 
market  to  sell  tots,  and  it  had  to  have  streets 
hy  whidi  to  sell  lots.  It  was  a  case  of  ne- 
'Cessity.  There  was  no  other  authority  to  do 
it,  and  until  there  was  B4»ne  other  organtza- 
:Uon,  it  was  understood  that  the  company 
would  assume  that  task.  These  were  all 
acts  similar  to  those  of  the  owner  of  the  fee 
in  a  highway,  who  plants  trees  upon,  or 
forms  and  sods  the  side  of,  the  road,  or  even 
.-grades  the  wagon  trade.  The  omnpI&iDanc 
also  relies  uptm  the  fact  that  ice  houses 
were  erected  by  the  company  upon  the  pe- 
ninsula, and  that  ice  was  got  from  the  lake 
and  toii  by  permission  of  the  officers  of  tlie 
land  company.  But  this,  in  my  judgment, 
has  little  or  no  force  to  disprove  the  inten- 
tion to  dedicate.  The  housea  were  not 
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erected  until  1886,  when  tke  dedieaUod  was 
complete.  Besides,  the  presence  of  the  ice 
houses  was  obviously  for  the  purpose  of  stor- 
ing ice,  mainly  for  the  use  of  residents,  and 
so  was  a  convouenoe  to  them,  about  which 
they  did  not  care  to  complain.  The  presence 
of  the  houses  in  no  way  interfered  with  the 
use  of  the  lake  for  the  purposes  of  summer 
visitors.  Ncv  did  the  maaey  received  from 
the  ice  sold,  so  fax  as  appears,  arise  fnmi 
the  sole  right  of  the  company  to  cut.  It  is 
not  proved  Uiat  the  company  ever  collected 
for  Ice  cut  by  others.  And  the  cutting  ot 
hay  from  the  parks  stands  in  the  same  pos- 
ture. It  interfered  no  more  with  the  com- 
mon use  of  the  public  than  would  the  act  of 
the  owner  of  tiie  fee  in  a  highway  in  cutting 
grass  upon  or  pasturing  on  the  roadside. 

"It  is  said  that  the  company  let  the  priv- 
ilege of  hiring  boats  to  be  used  upon  the 
lake;  and  it  appears  that  the  Monmouth 
House  and  the  I^ke  House  provided  boats 
for  the  public  use,  andoubtedly  mainly  for 
the  omvenience  of  their  guests.  These  boats 
were  essential  to  the  use  of  the  lake,  and 
were  in  furtherance  of  the  purposes  for 
which  it  was  to  be  kept  open.  The  boats 
were  put  under  tiie  diarge  m  a  keeper,  who 
paid  certain  euma  to  the  owners  of  the 
boats.  No  (me  else  waa  excluded  from  the 
use  of  the  lak^  and  the  hiring  of  the  boats 
no  more  proves  a  claim  of  any  private  right 
in  the  lake  than  would  the  fact  that  the 
owner  of  an  omnibus  line  had  hired  out  bis 
vehicles  to  one  person  prove  that  he  claimed 
a  private  right  in  the  streets  through  which 
they  ran.  The  platiorm  frmn  which  the 
boata  started  was  not  such  an  obsteuotion  to 
the  use  of  the  lake  and  its  surrounding 
grounds  as  to  provoke  a  question  of  right. 
So  the  permission  asked  of  and  given  by  the 
employees  of  the  land  company  to  permit 
loto'A'ners  to  put  boats  upon  the  lake,  and 
put  up  boat  houses  and  tuatfonns,  was  not 
inconsistent  with  the  right  of  the  public  to 
the  use  of  the  lake.  A  request  to  the  elii- 
zens  was  made  to  these  persona  because  thc^ 
were  managing  and  OMitrolling,  in  the  ab- 
sence of  any  piAlic  authority,  the  use  of  the 
lake  for  lotowners,  as  well  as  the  general 
public.  Nor  do  I  see  how  the  foot  that  the 
company,  by  deed,  dedicated  a  long  triangu- 
lar lot,  in  1SS2,  and  another  in  1885,  both 
lying  outside  of  Lake  avenue,  proves  that 
tiie  strip  inside  of  that  aniuie  was  not  pre- 
viously dedicated.  The  only  acts  which  as- 
serted an  exclusive  right  to  any  of  the  prop- 
erty within  Lake  avenue  was  the  act  of  Mr. 
Lucas,  in  1886,  in  negotiating  for  the  sale 
of  a  portion  of  the  p^nsula,  which  portion 
seems  to  have  been  afterwards  sold.  But 
these  acts  were  ten  years  after  the  map  was 
liled,  and  after  the  dedication  bad  beccmie 
complete. 

"But  it  is  again  said  that,  after  the  for- 
mation of  the  borongh  in  1802,  the  borough 
authorities  in  various  ways  admitted  tlwt 
the  lalu  snd  surrounding  park  were  private 

froperty.    On  April  8,  1892,  and  on  August 
5,  1892.  the  common  council  directed  its 
clerk  to  notify  the  Spring  Lake  ft  Sea  Girt 
Company  of  the  dangerous  omdition  of  tto 
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board  waUn  arotmd  the  lak^  uid  Erecting 
the  company  to  repair  them.  On  January 
28,  1895,  the  oommon  council  appointed  the 
mayor  a  cttnimittee  to  wait  on  the  owners 
of  the  beach  and  the  lake  and  the  iewer  bju- 
tern  within  the  borough  of  Spring  Lake  to 
ascertain  whether  they  were  willing  to  seU 
the  said  property,  and,  if  so,  upon  what 
terms.  Ko<w,  it  is  apparent  that^  if  there 
had  been  a  dedication  of  the  land  around  the 
lake,  that  act  was  complete  long  before  the 
organization  of  the  borough.  It  arose  by 
the  filing  of  the  map  with  the  understanding 
that  it  would  constitute  a  dedication;  by  re- 
peated declBTations  that  this  space  would  re- 
main open;  that  from  1876  it  bad  remained 
open,  the  fringe  of  land  being  used  as  a  park, 
wb^e  everyone  sat  or  walked.  It  is  appar- 
ent, thereKwe,  that  the  resolutions  of  the 
oommon  eounal  can  have  no  <^elal  signifl- 
eanoe  whatever  as  to  the  rights  of  the  pub- 
lie.  The  l^fllatore  had  conferred  no  power 
upon  the  common  oonncil  to  discharge  this 
property  from  the  public  easement.  The 
power  to  vacate  stj'eets  had  not  been  put 
into  action  by  the  passage  of  an  ordinance. 
The  resolution  of  the  common  council 
amounted  to  nothing  more  than  the  enres- 
sJon  ot  the  individual  members  that  the  land 
company  had  or  claimed  some  right  in  the 
lake  or  surrounding  land,  and  tiiat  it  had 
an  admitted  right  in  the  sewer  system.  Hie 
common  council  had  apparently  taken  no 
i^fal  counsel  in  respect  to  the  existenoe  of 
any  private  right  in  the  land  company,  and 
its  action  was  of  no  importance  in  determin- 
ing the  existenoe  or  extent  <rf  aaeh  right. 
The  testimony  reipecting  the  manner  In 
which  the  pn^wrt^  has  been  from  ti^  to 
time  asseaied  had  to  nw  do  ■ignificaiuie 
whatever. 


Ebbors  and  Appbaia  Nav.» 

"The  fact  that  npoa  the  seoond  map-^hat 
of  1876— two  lots  were  plotted  wiUiin  I«kfr 
avenue,  at  the  northwesterly  end  of  the  lake, 
in  view  of  the  evidence  of  how  this  came  ti> 
be  done,  and  of  the  action  of  the  land  com- 
pany concerning  it,  makes  in  favor  of, 
rather  than  against,  the  existenoe  of  an  in- 
tention to  dedioate.  The  lots  were  so  {dot- 
ted 1^  the  surveyor  of  his  own  volition,  and 
his  act  was  disapproved  of  by  the  ecnnpaaf 
as  soon  as  it  oune  to  its  attentiixi. 

"It  is  finally  objected  that,  if  dedieated^ 
there  has  never  been  an  acoeptanoe  of  the 
dedicaticm  of  this  pn^rty.  Acceptance  re- 
quires DO  formal  act.  The  resolution  of  the 
mayor  and  common  council  was  an  assertion' 
of  a  right  of  control  over  this  property, 

SuivaJent  to  an  acceptance,  for  the  public* 
the  use  tendered  by  HbB  dedieation.  Be- 
sides, there  bad  been  a  puUic  user  of  the 
pn^rty  for  nearly  twenty  years.  I  am  of 
the  opinicm  that  the  land  upon  whidi  the 
buildings  were  put  is  public  ground,  that  the 
buildings  are  public  nuisances,  and  that 
there  should  bus  a  decree  upon  the  cross  bill 
for  th^  abatement.'' 

Mewra.  Edwla.  Robert  Walkax  anl 
James  Bttebanan  for  appellant. 

JfMsrs.  HawUaa  *  Dnraad  and  Biak» 
ard  T.  Idndabnry  for  appelleea. 

Per  Cariaatt 

Ueeree  affirmed  for  the  naaona  given  i» 
the  court  of  duuioery. 

For  afRrmaBcek  lli«la,  Ctu  and  Da* 
p«e.  Van  ■rokal,  Ounnsara^  IrtiUaw,. 
MlzoB,  HandrleksoB,  and  Adanu,  JJ. 

For  reversal,  Dlzon,  GarrlaM,  Lly- 
plmeotti  and  Bocert,  JJ. 


KENTUCKY  COUBT  OF  APPEALS. 


a  a  GODSHAW,  Appt., 

V. 

J.  K.  STRUCK  ft  BBOTHSR  et  al. 


i. 


A  foi-emaii  In  dtarye  mt  th.%  eavyeater 
\rorlc  on  a  bKlldlnff  has  no  Implied  au- 
thorlt;  to  engage  medical  atteodance  for  one 
of  bis  men  wbo  Is  lojored  while  at  work,  by 
a  brick  falling  from  a  scaffold,  so  as  to  rea- 
der the  common  employer  liable  lOr  tht  value 
of  the  servlcea 

{October  81,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  defendants  in  an  action  brought 


NoTE.^On  tbe  subject  of  the  duty  ot  a  mas- 
ter to  furnish  medical  aid  to  aerraat,  there  Is 
a  Mte  In  tbls  series  wltb  the  ease  of  Ohio  ft  H. 
B.  Co.  V.  Early  (Ind.)  28  L.  B.  A.  540 ;  also  the 
case  of  Qolmas  v.  UcAlllatar  (Iflch.)  48  L,  B. 
A.  306. 
fil  L.  R.  A. 


to  recover  the  value  of  medical  sorieea  ren- 
dered to  defendants'  employee.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Metara.  Samuel  A.  Iiedensian  anii 
Kohn,  Baird,  Sc  Bplndle,  for  appellant: 

A  foreman  of  a  corporation  having  charge 
of  a  gang  of  laborers  employed  in  the  con- 
struction of  a  building,  when  one  of  the  la- 
borers, in  the  performance  of  his  duties,  haa 
been  dangerously  and  seriously  injured,  ra- 
quiring  immediate  medical  attention  to  eava- 
life  or  limb,  and  he  being  the  superior  agent 
of  the  corporation  on  the  ground  at  the 
time,  haa  implied  authority  to  procure  a 
physician's  services  for  bis  coemployee,  and 
render  the  company  liable  for  reasonable 
charges  for  such  services.  When  an  em- 
ployee is  disabled  in  the  discharge  of  haz- 
ardous duties,  it  is  a  suflBcient  consideratioa 
to  support  a  promise  to  p^  for  medical  at- 
tention made  by  a  fOTcman  <tf  a  oorporatioB 
so  as  to  Und  his  employer. 

LouiaviUe,  N.  A.  d  V.  R.  Co.  t.  SmitK 
121  Ind.  363,  8  L.  R.  A.  320,  22  K.  E.  775; 
SPerre  Haute  A  t.  B.  Oo.  v.  Arotm.  lOT  Ind. 
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338,  8  N.  E.  218;  Tm  Ha»(«  4  I.  R.  Co. 
V.  JToifwTtty,  08  Ind.  368,  49  Am.  Bep.  7&2; 
Marquette  <£  0.  ii.  Oo.  t.  Ta^t,  28  Hich. 
-288;  Toledo,  8t.  L.  &  K.  O.  R.  Co.  t.  Mjf- 
lott,  6  Ind.  App.  438.  33  N.  SL  136; 
P.  R.  Co.  V.  Wmttrbotiam,  S2  Kml  433, 
34  Pac.  1062. 

Thia  case  should  have  been  milmiitted  to 
the  jury  under  proper  instructions  for  the 
juty  to  determine  whether  the  f(Mreman'« 
■contract  of  employment  with  appellant  was 
ratified  by  the  appellees. 

Pacific  R.  Co.  V.  Thomas,  19  Kan.  266; 
Toledo,  W.  d  W.  B,  Co.  v.  Rodrigwst,  47 
111.  188;  Toledo,  W,  A  W.  R.  Co.  v.  Prince, 
-50  III.  28;  Atlantio  <£  P.  R.  Co.  t.  Reimer, 
18  Kan.  468. 

Metart.  Byvom  Baeon  and  H.  H.  Het- 
telrotlu  for  appeUeee: 

Manufacturing  and  other  eorporationa 
have  nerer  been  held  liable  where  the  en- 
-ployment  <rf  a  physician  was  made  tqr  an 
agent  or  employee  who  had  no  express  au- 
thority to  exercise  such  power  on  MhaU  of 
the  corporation. 

Chaplin  V.  Freeland,  7  Ind.  App.  678,  34 
N.  E.  1007;  Btoaeey  v.  TJmon  Ufg.  Co.  42 
■Conn.  656;  Mt.  WiUon  Qold  A  Silver  Min. 
<7o.  Y.  BvrMdge,  11  Colo.  App.  487,  63  Pac. 
«26;  Hodget  t.  Detroit  Bteotrie  lAght  A  P. 
Co.  lOB  lOeh.  647,  87  N.  W.  664;  Broum 
V.  JfiMovH,  K.  &  T.  R.  Oo.  67  Mo.  122; 
^nion  P.  R.  Co.  Beatty,  36  Kan.  266,  67 
Am.  Dec  160,  10  Pac.  846;  Bteph«neon  v. 
V«ie  York  d  B.  R.  Co.  2  Duer,  341 ;  Tuoker 

Bt.  Louie,  K.  C.  d  N.  R.  Co.  64  Mo.  177; 
LomaviUe,  B.  A  8t.  L.  B.  Oo.  T.  MoVa^^  98 
Ind.  391,  49  Am.  Rep.  770. 

An  empl<7er  is  us^n'  bo  l«gal  obligation 
to  secure  medical  attendance  for  an  em- 
ployee who  is  iiHnred  while  working  in  the 
performance  of  his  duty. 

Denver  A  R.  G.  R.  Co.  v.  Ilee,  20  Colo.  19, 
63  Pac.  222;  Davie  t.  Forbee,  171  Mass.  648, 
47  L.  K.  A.  170,  61  K.  E.  20. 


J.,  deliTsred  the  opinion  of  the 
«oart: 

This  was  aa  aotiMi  by  appellant  against 
appellee  to  recorer  for  his  services  as  a 
physician  rendered  to  a  servant  of  appellee, 
who  was  injured  while  in  their  employ,  at 
the  instance  of  another  of  their  employees. 
The  facts,  briefly  stated,  are  aa  follows: 
The  appellees,  J.  K.  Struck  &  Bro.,  are  a 
private  eonwratiwi,  doing  business  as  car- 
pnters  and  builders.  The  appelant,  C.  G. 
wdshaw,  was  at  the  time  of  the  Institution 
■of  this  BTdt  a  practising  phyideiui.   In  Au- 

fust,  1894,  the  appellees  were  engaged  in 
Ding  the  woodwork,  by  contract  with  Fin- 
zer  Bros.,  upon  a  building  which  was  being 
erected  for  them  under  the  supervision  of  an 
architect  in  the  employ  of  the  Finzers.  A 
man  named  Raidt  was  the  foreman  of  the 
iCarpenterB  in  the  employ  of  appellees  in  do- 
ing the  woodwork  on  this  building  and  his 
4utice  as  foreman  woe  to  superintend  the 
workmen,  and  see  that  the  carpenters'  work 
was  done  In  accordance  with  the  plans  and 
flpecificationa.  He  was  not  an  officer  or 
stockholder  in  the  corporation,  but  was  sim* 
£1  L.  R.  A. 


•\j  employed  to  boss  appellee's  part  ol  the 
in  erecting  the  building.  Jaltxb  Hoertz, 
a  brick  contractor,  was  doing  brickwork 
upon  the  same  building  upon  the  upper  part 
of  the  wall,  and  a  brick  was  knocked  off 
of  Uie  scaffold,  and  fell  to  the  first  floor, 
striking  a  man  named  Martin  Scbnarvel, 
who  was  in  the  employ  of  appellee,  on  the 
top  of  the  head,  and  inflicting  a  very  dan- 
gerous and  severe  wound,  which  roidered 
him  temporarily  uneonsoious.  Thereuptm 
Raidt,  appellee's  foreman,  directed  anoUier 
of  appellee's  employees  to  call  in  the  near- 
est physician,  who  got  appellant,  and  upon 
his  arrival  at  the  building  Raidt  directed 
him  to  take  charge  of  the  case,  aud  give 
Scbnarvel  every  attention,  and  that  J.  N. 
Struck  &  Bro.  would  pay  for  it.  It  also  ap- 
pears that  Raidt  ouled  at  the  house  of 
Scbnarvel,  and  told  his  wife  that  appellant 
would  be  in  charge  of  the  case,  and  give  her 
husband  every  attention  that  he  required,  and 
that  J.  N.  Struck  &  Bro.  would  pay  his  bill. 
After  this  emplc^ment  appellant  took 
charge  of  the  case,  and  treated  Scbnarvel 
for  several  months,  and  this  action  is  to  re- 
cover $300,  the  alleged  value  of  his  serviceti. 
No  question  is  raimd  as  to  the  seriousnesii 
of  the  injury  to  Scbnarvel,  or  of  the  neces- 
sit?  of  immediate  medical  attention. 

It  is  ccmtended  for  appelant  that  the  act 
of  Raidt,  the  foreman  of  appellee,  in  em- 
ploying appellant,  rendered  them  liable  to 
pay  the  account  sued  on,  as  he  acted  in  an 
emergency  which  required  immediate  medi- 
cal i&U  to  save  the  life  of  one  of  appellee's 
onplc^ees.  There  is  no  testimony  that 
Raidt  had  authority  from  appellees  to  em- 
I^OT  ^>ellant  on  behalf  of  um  company  or 
of  J.  N.  Struck,  or  that  he  was  authorized 
to  represent  either  of  them  in  any  capacity, 
except  OS  foreman  of  the  gang  of  laborers 
employed  in  doing  the  woodwork  on  the  Fin- 
zer  building.  There  is  a  marked  distinc- 
tion between  the  power  and  authority  of  a 
general  and  special  agent  to  bind  his  prin- 
cipal. A  general  agent  is  usually  author- 
ized to  do  all  acts  connected  with  the  busi- 
ng or  employment  in  which  he  is  engaged, 
while  a  special  agent  is  only  authorisM  to 
do  specific  acts  in  pursuance  of  particular 
instructions,  or  with  restrictions  necessarily 
implied  from  the  act  to  be  done,  but,  in 
either  case,  if  the  agent  exceeds  the  author- 
ity conferred,  his  acts  will  not  bind  the 
principal.  Third  parties  dealing  with  an 
agent  are  put  upm  th^r  guard  1^  the  very 
fact,  and  do  so  at  thdr  own  risk.  They 
cannot  rely  upon  the  agent's  assumption  of 
authority,  but  are  regarded  as  dealing  with 
the  power  before  them,  and  they  must,  at 
their  peril,  observe  that  the  act  done  by  the 
agent  ia  legally  identical  with  the  act  au- 
thorized by  the  power.  See  Am,  ft  Bng. 
Enc.  Law,  986,  and  authorities  there  cited. 

Appellant  admits  this  general  rule  of 
law,  but  inslBts  that  it  does  not  apply  in 
cases  of  emergency,  which  require  the  im- 
mediate procuring  of  medical  skill  to  save 
human  life  or  prevent  great  bodily  injury, 
and,  to  support  this  contention,  refers  us 
to  a  number  of  cases  decided 
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other  lUtes,  whleh  relate  to  tiie  employ- 
ment  of  a  Burgeon  by  some  officer  of  a  rail- 
road to  administer  to  an  injured  employee 
or  passenger  in  certain  cases,  reason  of 
special  circumstances,  namely:  In  the  case 
of  LouiaviUe,  N.  A.  d  C.  R.  Co.  v.  Smith, 
121  Ind.  363,  6  L.  R.  A.  320,  22  N.  E.  775, 
a  brakeman  in  the  employ  of  the  railroad 
company  was  seriously  injured  while  en- 
gaged in  the  discharge  of  his  duties,  and 
the  conductor  employed  a  surgeon  to  take 
charge  of  and  treat  the  unfortunate.  The 
court  held  that,  in  a  case  of  an  emergency 
of  this  kind,  the  conductor,  although  au 
agent  inferior  to  the  general  superintend- 
ent, had  the  power  to  employ  surgical  aid, 
basing  its  decision  upon  various  cases  of  the 
kind  in  other  states.  In  the  case  of  Terre 
Haute  d  I.  R.  Co.  t.  McMurrajf,  08  Ind.  358, 
40  Am.  Sep.  762,  a  brakeman  was  injured 
while  in  the  discharge  of  his  duties,  and  the 
plaintiff  was  requested  to  take  diarge  of 
the  case  by  the  conductor.  The  court  in 
pasaiiig  upon  his  claim,  used  the  following 
language:  "In  ordinary  eases,  the  conduct- 
or or  other  subordinate  agent  has  no  au- 
thority to  employ  surgical  assistance  for  a 
servant  of  the  corporation  who  receivea  an 
injury  or  becomes  ill.  We  do  not  doubt 
that  the  general  rule  is  that  a  conductor 
has  no  authority  to  make  contracts  with 
surgeons,  and,  if  this  principle  governs  all 
cases,  the  discussion  is  at  an  end;  hut  we 
do  not  think  that  it  does  rule  every  case, 
for  there  may  be  cases  so  strongly  marked 
as  to  constitute  a  class  within  themselves, 
and  be  governed  by  a  different  rule.  .  .  . 
An  emergency  may  arise  which  will  require 
the  corporation  to  act  instantly,  and  if  the 
conductor  is  the  only  agoit  present  and  the 
emergency  Is  urgent,  he  must  act  for  the 
corporation,  and,  if  he  acts  at  all,  his  acts 
are  of  just  as  much  force  as  that  of  the 
highest  officer  of  the  corporation.  Our  at- 
tention has  been  called  to  other  cases  in 
which  the  same  principle  contended  for  has 
been  applied  in  the  caae  of  railroads,  but 
the  dis^action  between  the  liability  of  a 
railroad  corporation  and  other  manufactur- 
ing and  private  corporations  for  services  of 
the  character  sued  for  here  and  the  reasons 
therefor  are  very  forcibly  stated  in  Chap- 
lin V.  Preeland,  7  Ind.  App.  678,  679,  34  N. 
E.  1007.  In  this  ease  the  court  said:  "Kail- 
road  companies  occupy  a  peculiar  position 
with  reference  to  such  matters.  Exercising 
quasi  public  functions,  clothed  with  extra- 
fn^nary  privileges,  carrying  th^r  empl(^- 
ees  necessarily  to  places  remote  from  their 
home,  subjecting  them  to  unusual  haitards 
and  dangers,  the  law  has,  by  reason  of  the 
dictates  of  humanity  and  the  necessities  of 
the  occasion,  imposed  upon  such  companies 
the  duty  of  providing  for  the  immediate  and 
absolutely  essential  needs  of  injured  em- 
ployees, when  there  is  a  pressing  emergency 
calling  for  thdr  immediate  action.  In  such 
cases,  even  subordinate  officers  are  some- 
times, for  the  time  being,  clothed  with  the 
powers  of  the  corporation  itself  for  the  pur- 
poses of  the  immediate  emergency,  and  no 
longer."  It  is  also  a  matter  of  common 
61  U  R.  A. 


knowledge  -that  railroad  companies  habitu- 
ally and   rc^larly  employ  surgeons  antL 
physicians  in  connection  with  the  conduet- 
of  th«r  roads.    But  we  have  been  referred 
to  no  cases  where  it  has  been  held  to  be- 
within  the  duties  of  the  manager  of  a  fac- 
tory for  either  an  individual  or  corporation; 
to  employ  physicians  or  surgeons  for  em- 
ployees.   We  are  not,  therefore,  prepared  to- 
hold  as  a  matter  of  law  that  the  employ- 
ment of  physicians  or  surgeons  for  injured' 
employees  comes  within  the  scope  of  the  du- 
ties of  a  general  manager  of  an  ordinary 
manufacturing   business.    It   seems  to  us- 
that  the  rule  that  appellant  seeks  to  have- 
applied  to  this  case  is  confined  exclusively 
to   railroad  companies,  and,  generally,  in 
cases  which  involve  some  act  of  negligence- 
on  the  part  of  the  eompany  whidi  occa- 
sioned the  injury. 

Appellant  has  cited  several  cases  where- 
it  was  sought  to  hold  manufacturing  com- 
pamcs  llahl  fe  on  the  same  principle,  but  in 
each  of  these  cases  the  employment  of  the 
surgeon  was  made  by  the  general  business- 
manager  of  the  company  or  the  general  su- 
perintendent of  the  company,  and  we  think, 
that  the  present  ease  eannot  be  brought 
wiUiin  the  rule  laid  down  in  any  of  these- 
cases.  In  the  first  place,  the  services  sued 
for  were  not  confined  to  the  immediate- 
emergency,  but  lasted  during  a  period  of 
several  months.  Appellees  in  the  meantime- 
resided  in  the  same  city,  and  only  a  short 
distance  from  where  appellant  lived,  and  it 
would  have  been  very  easy  for  him  to  have- 
inquired  as  to  the  allq^  autborily  of  thar 
foreman,  Raidt,  to  act  for  them.  Usually 
an  injured  employee  procures  and  pays  for 
his  own  doctor,  and  if  bis  emplf^er  can  be- 
made  liable  for  his  injuries  he  recovers  this 
sum,  with  other  damages.  In  this  case  na 
necessity  is  shown  why  appellee  should  have- 
selected  a  physician  to  treat  the  injured 
man  during  the  long  period  of  his  confine- 
ment, as  it  does  not  appear  that  he  lacked 
friends  or  relatives  who  were  both  willing- 
and  able  to  do  so  for  him. 

It  is  also  contended  that,  even  if  It  he- 
conceded  that,  under  the  testimony  in  this 
case,  appellee's  foreman  did  an  unauthor- 
ized act  which  was  not  binding  upon  his 
employers,  there  is  sufficient  evidence  in  the 
record,  tending  to  ratify  the  act  of  the  fore- 
man, to  have  entitled  the  appellant  to  have 
the  question  of  ratification  submitted  to  the- 
jury.  There  Is  no  testimoOT  to  show  that 
appellee  ever  knew  or  heard  of  the  allied 
employment  of  appellant  by  Baidt,  and  it 
consequently  follows  that  there  can  be  no 
question  of  ratification  of  such  act.  But^ 
even  if  it  be  conceded  that  they  did  know 
of  such  employment,  we  are  of  the  opinion 
that  the  conversations  between  the  witness 
Hoertz  and  Struck  clearly  rebut  any  idea 
of  such  ratification.  We  therefore  conclude- 
that  appellees  were  primarily  under  no  le- 
gal obligation  to  secure-  medical  attention 
for  Schnarvel,  and  that  their  foreman  had 
no  authority,  express  or  implied,  to  make 
any  contract  in  reference  thereto  which 
would  be  binding  upon  thenk  and  thatiif  ha- 
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made  meh  a  contrMt  there  was  never  ai^ 
ratification  thereof  by  appellees,  u>  as  to 
make  them  liable  lor  the  aoeount  aned  on. 

For  reasMii  indicated,  tka  judgmttU  it  af- 
firmed. 


Alt  W.  DAYIS  e(  at^  Apptt^ 

V. 

J.  H.  HAMBRICK  et  uL 

(  K7.  ) 

Tfcc  AeelBlon  of  the  stat*  aentral  eom- 
BiKtee  of  a  political  pmrtr,  which  by  the 
mlee  ot  tb»  partj  Is  InTested  with  fall  con- 
trol of  the  manasemeut  ot  Its  affairs,  In  a  con- 
test as  to  which  of  two  bodies  of  men  eon- 
■titotfl  the  ezecatlve  committee  of  a  certain 
oounty,  it  coDclnslve  upon  the  courts,  Blnce 
the  Qoeellon  Is  a  political  one,  and  the  courts 
hSTe  no  power  to  quesUon  the  regularity  of 
the  proceedings  or  tiie  Justice  of  the  dsdslon. 

(October  81,  1900.) 

AmAL  by  d^endanti  from  a  Jndnnent 
of  the  Circuit  Court  for  Jefferson  Coun- 
ty in  favor  of  plaintiffs  in  an  action  brought 
to  establish  the  rights  of  plaintiffs  as  mem- 
bers of  the  Rcmuuican  eranmittee  for  tiie 
City  of  XjOttisviUe  and  County  of  Jefferson. 

The  facts  are  stated  in  the  opinion. 
Meur*.  Barker  ft  Woods  for  appel- 
lants. 

Mr.  B.  JL  KeDowell,  for  appellees: 

A  court  of  equity  will  take  jurisdiction 
of  such  a  suit  as  this,  between  factions  of 
a  Toluntanr  organization,  where  property 
rights  are  inTolved,  when  the  tribunals  and 
arbitrators  provided  for  in  such  cases,  by 
the  constitution  and  by-laws  of  the  organi- 
zation, have  been  exhausted  or  arbitrarily 
or  unfairly  administered. 

Button  V.  Reutling9r,  91  Ky.  833,  10  S. 
W.  867 !  Bettermtm  Bros.  v.  Powers,  19  Ikj. 
L.  Rep.  1087,  39  L.  R.  A.  211,  43  8.  W. 
180;  Supreme  Lodge,  O.  of  8.  P.  v.  Ray- 
mond,  67  Kan.  647,  49  L.  R.  A.  373,  47  Pac. 
633;  Reno  Lodge  No.  99,  I.  0.  0.  F.  T- 
Orand  Lodge,  I.  O.  0.  F.,  64  Kan.  73,  26  L. 
R.  A.  98,  37  Pac  1003;  Supreme  Counoii, 
O.  of  C.  F.  V.  Forsinger,  126  Ind.  62,  9  L. 
R.  A.  601,  26  N.  E.  129;  BaXtimore  d  O.  R. 
Co.  T.  Btmikard,  66  Ohio  St.  224,  49  L.  R. 
A.  S81,  46  N.  E.  677;  Oetrom  Greene,  20 
Misc.  177,  46  N.  Y.  Supp.  862. 

Even  if  there  be  no  tjuestion  of  property 
lighta,  the  courts  will  interfere,  at  the  in- 
stanee  of  an  aggrieved  party,  after  the  tri- 
bunals provided  within  the  oraanization 
have  been  exhausted  or  ubitrariq'  or  un- 
fairly administered. 

White  v.  Brotonell,  2  Daly,  329;  Austin 
T.  Beoirimg,  16  N.  Y.  112,  69  Am.  Dec.  666; 
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Poultney  t.  BwshmeM,  31  Hun,  49;  LafoH^ 
r.  Deems,  81  IS.  Y.  607. 

Hie  appellants  came  into  court  and  paid, 
in  the  money,  and  turned  over  the  bodes- 
the  possession  of  which  was  in  dispute. 

The  court,  thus  having  jurisdiction  of  the- 
subject-matter  of  the  controversy,  undoubt- 
edly had  jurisdiction  of  the  parties  claim- 
ing it,  and  of  all  questions  involved  in  a  de- 
termination of  the  rightful  owners  of  the- 
same. 

Laitdmm  r.  FariMr,  7  Bush,  47;  Comp- 
ton  T.  Jeeeup,  16  C.  C.  A.  397,  31  U.  S.  App. 
486,  68  Fed.  Rep.  263. 

On  petttion  for  rehearing. 

Meaare.  Jokn  Mason  Brown  and  Ar- 
thur Peter,  for  appellees: 

This  action  involves  the  title  and  owner- 
ship of  the  funds,  archives,  and  personalty^ 
which  belonged  to  the  original  county  ex- 
eoutive  oonuaittse.  Ibis  Is  the  main  issue. 
This  fact  al<me  gives  the  court  jurisdlotioii- 

A  court  of  equity  has  power  and  author- 
ity to  take  cognizance  of,  and  to  enforce  or 
protect,  the  rights  of  complainants,  th%- 
members  of  voluntary  and  unincorporated, 
associations,  when  their  appeals  to  the  su- 
preme tribunals  of  their  party  organisa- 
tions have  been  exhausted. 

Ostrom  V.  Greene,  20  Misc.  177,  46  N.  Y.. 
Supp.  862. 

Where  a  court  ol  equity  has  cdstody  of 
a  fund  or  property,  tiie  title  to  which  Is  ltt> 
dispute,  and  to  which  there  are  several 
claimants,  it  has  power  and  jurisdiction  to- 
do,  and  will  do,  all  that  is  necessary  to  de- 
termine to  whom  the  property  belongs,  and 
to  finally  settle  all  questions  arising  in  tJ^e- 
case  betwem  Uie  several  claimants. 

Oompton  T.  •Tesup,  16  C.  C.  A.  397,  31  U. 
S.  App.  480,  68  Fed.  Rep.  263 ;  Landrum  v. 
former,  7  Bush,  47 ;  Lynch  v.  VetropoUtan 
Blev.  R.  Co.  129  N.  Y.  274,  16  L.  R.  A.  287, 
29  N.  E.  31S;  Van  Rene»ela«r  v.  Van  Rene- 
aelaer,  113  N.  Y.  207,  21  N.  E.  75;  OHffin 
V.  Fries,  23  Pla.  173,  2  So.  266,  11  Am.  St. 
Rep.  361,  and  note;  Lancy  v.  Randlett,  80- 
Me.  169,  13  Atl.  686,  6  Am.  St.  Rep.  169,. 
and  note;  MeOotcin  v.  Remington,  12  Fa. 
50,  61  Am.  Dec.  684,  and  note;  BoUing  v. 
Vandiver,  91  Ala.  376,  8  So.  290;  Sander*- 
T.  Sautter,  126  N.  Y.  193,  27  K.  E.  263; 
Kitlmer  v.  Wuchner,  79  Iowa,  722,  8  L.  R. 
A.  289,  46  N.  W.  299. 

A  requirement  of  submission  of  contro- 
versies to  organization  tribunals  does  not, 
and  cannot,  abridge  the  rights  of  members 
to  resort  to  the  court  when  their  claims  have' 
been  submitted  to,  and  finally  rejected  by, 
such  officers  or  tribunals. 

Supreme  Lodge,  O.  of  8.  F.  v.  Raymond, 
67  Kan.  647,  49  L.  R.  A.  373,  47  Pac-  533; 
Reno  Lodge  No.  99,  I.  O.  O.  F.  t.  Orand 
Lodge,  I.  O.  O.  F.  54  Kan.  73,  26  L.  R.  A. 


NoTB. — On  the  subject  of  the  power  of  courts 
ss  to  political  qaestlons  there  Is  to  be  found  In 
this  series  a  note  with  the  case  of  Fletcher 
Tnttle  (III.)  26  L.  R.  A.  143 :  also  the  cases  of 
Orcen  v.  Hills  (C.  C.  App.  4tb  C.)  SO  L.  R.  A. 
M:  Devuy  v.  State  w  rel.  Basler  (Ind.)  SI  L. 
R.  A.  726:  I'helps  v.  Piper  (Neb.)  83  L.  R.  A. 
U;  Stephenson  v.  Uleetlon  Comrs.  (Uldi.)  42 
61  L.  R.  A. 


L.  R.  A.  214;  Fbllllps  V.  Gallagher  (Minn.)  43- 
L.  R.  A.  222 ;  Taylor  v.  Beckham  (Ky.)  49  L. 
R.  A.  2S8;  and  Hood?  v.  Trimble  (Ky.)  SO  L. 
B.  A.  SIO. 

For  another  ease  as  to  the  powers  of  poIltlcal> 
committees  In  general,  see  People  ea  rel.  Coffer 
V  Democratic  Generst  Committee  (N.  T.)  pott,. 
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«8,  S7  Fac  1008;  White  v.  BroumeU,  2 
Daly,  329 ;  Baltimore  <£  O.  R.  Co.  Btanh- 
<ird,  66  Ohio  St.  224,  49  L.  R.  A.  381,  40 
N.  E.  677;  Supreme  Council,  O.  of  0.  F. 
•V.  Forainger,  12S  Ind.  62,  9  L.  R.  A.  601,  26 
K.  E.  120;  Bacon,  Ben.  Soc  S  460;  Austin 
T.  fieorjn;,  16  N.  Y.  112.  60  Am.  Deo.  60S; 
Poultney  r.  BOfOhman,  31  Hun,  40;  Lafond 
^.Deima,  81  K.  Y.  607;  Button  t.  £euf- 
^insrer,  91  Ky.  333,  16  S.  W.  867;  Wellen- 
vosa  V.  Orand  Lodge,  K.  of  P.,  20  Ky.  L. 
Rep.  113,  40  L.  K.  A.  488,  46  S.  W.  360; 
Clark  V.  Waliaoa,  20  Ss.  L.  Bep.  164,  46  S. 
W.  604, 

The  remedy  by  injunction  is  frequently 
invoked  successfully,  to  protect  property  in- 
terests and  pers<uuil  nghts  pertaining  to 
membership  in  Toluntaiy,  uninoorporated 
associations. 

1  Spelling,  Extraordinary  Relief,  S  766,  p. 
403 ;  Rudolph  T.  Southern  BenefioiaX  League, 
23  Abb.  N.  C.  199,  7  N.  Y.  Supp.  135;  22 
Am.  ft  Eng.  Enc.  La\r,  p.  312,  note  2; 
Hirachl,  Fraternities  &  Societies,  47;  Penn- 
/Uld  V.  Skinner,  II  Vt.  296;  Auttin  v.  Bear- 
ing,  16  N.  Y.  112,  60  Am.  Dee.  666;  Oliver 
V.  Hopkina,  144  Mass.  176,  10  N.  E.  776; 
Chamberlain  v.  Lincoln,  129  MasB.  70; 
Sperry'a  Appeal,  116  Pa.  391,  9  Atl.  478; 
Bauer  t.  Samton  Lodge  K.  of  P.  102  Ind. 
262,  1  N.  £.  671;  Otto  r.  Journeymen  Tai- 
lore  Protective  4  Beneo.  (7mon,  76  Gal.  313, 
17  Pac.  217 ;  Eueton  t.  Reutlinger,  01  Ky. 
333,  16  6.  W.  867. 

Bmntam,  J.,  delivered  the  opinion  of  the 

■court : 

This  litigation  ii  the  reeidt  of  dissension 
-within  the  ranks  of  the  Republican  county 
and  city  executive  committM  of  the  city  of 
Louisville,  and  the  county  of  Jefferson. 
Plaintiffs  instituted  this  action,  under  9  25 
■of  the  Code,  on  tJieir  own  behalf,  and  for 
the  benefit  of  all  the  members  of  said  com- 
mittee, whom  they  allege  are  so  numerous 
88  to  render  it  impracticable  to  bring  them 
before  the  court  within  a  reasonable  time. 
The  defendants,  Davis  and  others,  are  sued, 
under  the  same  section  of  the  Code,  indi- 
vidually, and  as  representing  all  of  their 
committee,  who  are  also  alleged  to  be  so 
numerous  as  to  make  it  impracticable  to 
Itring  them  all  before  the  court  as  defend- 
ants. Plaintiffs  allege,  in  substance,  that 
th^  are  the  regularly  constituted  Republi- 
•can  committee  for  the  dly  of  Louisville  and 
Jefferson  county;  that  J.  H.  Hambrick  is 
the  duly  elected,  qualified,  and  acting  chair- 
man thereof ;  and  that  as  such  they  are  en- 
titled to  the  records,  archives,  and  certain 
money  belon^ng  to  them  in  their  represen- 
tative capacity,  which  the  defendants  are 
wrongful^  withholding  from  them. — and 
pray  for  an  order  restraining  the  defend- 
ants, individually  and  as  representing  the 
other  defendants,  from  using  the  money  be- 
Itmging  to  the  city  and  county  executive 
committee,  and  from  in  any  way  exercising 
the  powers,  duties,  or  functions  of  such 
•committee,  or  from  disposing  of  any  money 
■or  property  belonging  to  the  committee,  and 
ask  that  they  be  adjudged  the  owners  and 
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entitled  to  the  possession  oi  all  such  ar- 
chives, records,  money,  etc.  The  defendants 
deny  in  their  answer  that  the  plaintiff  Ham- 
bride  is  or  ever  was  the  duly  elected  or  oth- 
erwise elected  or  acting  chairman  of  the 
Republican  oouaty  and  tAtj  executive  com- 
mittee, or  that  Charles  Blandford  ia  or  ever 
was  the  duly  elected,  qualified,  acting 
treasurer  of  said  organizati<m,  or  that  either 
of  them  has  any  right  to  \3aB  custody  of  any 
recordsorpropertyof  the  organization,  or  that 
they  have  any  right,  in  any  capacity  whatever, 
to  institute  this  action.  They  say  that  the 
defendant  Davis  is  and  claims  to  be  the 
duly  elected,  qualified,  and  acting  chairman 
of  the  committee,  and  that  S.  B.  Richard- 
son is  the  treasurer  and  Lewi*  Newman  the 
secretary  thereof,  and  deny  any  right  or 
title  in  the  plaintiffs  to  diseharge  the  du- 
ties imposed  ay  the  rules  of  the  Republican 
organization  upon  the  chairman,  secretsury, 
and  treasurer  thereof;  and  they  deny  that 
they  have  wrongfully  taken  possession  of 
the  records,  archives,  or  other  property  of 
the  Republican  county  and  city  executive 
committee  of  Jefferson  eonn^  and  the  city 
of  Louisville,  or  that  It  is  not  the  proper 
committee,  of  which  they  are  the  officers. 
They  den^  that  Davis  and  his  committee 
have  retained  wrongfully  any  funds  belong- 
ing to  the  committee,  and'  substantially  deny 
air  of  the  affirmative  averments  of  the  pe- 
tition, and  they  allege  affirmatively  that  un- 
der the  rules  f<»r  the  government  of  the 
RepuUioan  party*  aa  adopted  by  its  state 
convCTtlona,  the  affairs  of  said  party  are 
under  the  control  and  management  of  the 
committee  known  as  the  "Republican  State 
Central  Committee  of  Kentucky,"  and  that 
subordinate  to  that  committee  the  local  com- 
mittee was  oiganized ;  that  the  r^ular  elec- 
tion of  members  of  said  oommittee  was  held 
in  June,  1806,  tot  a  term  of  four  years,  and 
that  the  maabers  thai  chosen  afterwards 
met,  pursuant  to  the  rales  and  crautltution 
of  the  party,  on  the  30th  day  of  June,  1896, 
and  1^  acclamation  elected  tiie  defendant  A. 
W.  Davis  chairman  of  said  committee,  and 
on  the  same  day  elected  Newman  secretaiy 
thereof,  for  terms  of  four  years;  that  nei- 
ther of  these  officers  had  resigned  or  been 
removed,  and  that  no  member  of  the  commit- 
tee denied  these  facts  until  the  20th  day  of 
July,  1898 ;  and  that  Hambrick  is  claiming 
the  right  to  exerdse  the  ditties  as  chairman 
of  the  committee  the  votes  of  less  than 
one  third  of  the  members  of  the  committee, 
lliey  further  allege  that  the  state  central 
committee  Is,  by  section  3  of  the  rules  for 
the  government  of  the  Republican  party.  In- 
vested with  full  ctmtrol  of  the  management 
of  the  Republican  party;  that  this  commit- 
tee is  charged  with  the  duty  of  organizing 
subordinate  county  and  eity  oommntees  as 
auxiliaries  to  the  state  eentral  committee, 
and  that  these  subordinate  committees  are 
subject  to  the  control  of  the  state  central 
committee ;  that,  in  the  exercise  of  the  pow- 
ers conferred  by  the  party  law,  a  meeting 
of  the  state  central  committee  was  held  in 
Louisville,  Kentucky,  on  September  26th,  to 
hear  and  determine  the  question  as  to  .which 
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the  RepiiUieaA  coon^  and  tdty  execu- 
tive committee  at  said  eount^  and  oity,  and 
that  botif  Hambriek  uid  Davis  appeared  be- 
fore the  c(»umittee  in  bdialf  oi  tnur  respec- 
tive  bodies ;  and  that  after  such  hearing  the 
state  central  committee  unanimously  adopt- 
-ed  the  following  preamble  and  resolutions: 
"Whereas,  it  has  been  brought  to  the  atten- 
tion of  this  committee  in  various  ways  that 
t^ere  are  disBenaions  in  the  Republican 
-county  executive  eraunittee  of  Jefferson 
county,  and  among  the  members  composing 
the  same,  which  diesensions  have  resulted  in 
two  bodies  claimiiuc  to  be  such  committee, 
-one  with  Alf.  W.  Davis  as  chairman,  who 
has  been  recognized  by  E.  L.  Qwathney, 
-chairman  of  the  Republican  congressional 
•committee  for  the  fifth  district,  as  chair- 
man of  the  Bepublican  cotmly  executive 
•committee  of  lala  county,  and  from  whose 
decision  in  such  matters  there  has  been  no 
appeal  taken  to  this  body  by  anyone,  and 
the  other  with  J.  H.  Hambriek  as  chair- 
man; and  whereas,  such  dissensions  and 
rival  claims  threaten  to  injure  the  interest 
■of  the  Republican  party  in  the  county,  if 
not  definitely  and  authoritatively  settled 
and  detemined  by  the  committee,  which, 
under  the  o(»i*titutiott  and  rulee  of  the  Re- 
publican party,  has  full  jurisdiction  and 
authority  in  the  premises;  and  whereas, 
both  said  Davis  and  Hambriek,  on  behalf 
of  their  respective  followers  and  bodies,  have 
been  duly  cited  to  appear  before  this  com- 
mittee at  its  meeting  held  this  September 
4,  1898,  and  then  and  there  to  present  their 
-clainia,  whieh  th^  have  done,  and  this  com- 
mittee having  heard  all  the  evidence  pre- 
sented,  including  the  records  of  the  com- 
mittee, which  show  that  118  members  have 
reco^ized  the  committee  of  which  Mr,  Da- 
■vis  IS  the  chairman,  and  that  J.  H.  Ham- 
bride  and  his  counsel  have  admitted  that 
not  exceeding  56  members,  at  the  utmost, 
have  ever  attended  his  committee,  and  hav- 
ing ear^ully  considered  the  evidence  and  all 
the  facts,  and  reached  a  judgment  and  con- 
■cdnsion  upiHi  the  same:  Therefore,  resolved, 
that  it  is  the  unanimous  judgment  and  de- 
'teimlnatiim  of  the  Republican  state  central 
«(Hnmittee  that  the  Republican  county  exec- 
utive committee  ia  that  body  which  has  long 
lieen  in  existence,  and  of  which  Alf.  W.  Da- 
vis is  now,  and  has  since  June,  189Q,  been, 
the  chairman,  and  that  of  which  Lewis  New- 
man is  secretary;  it  being  also  the  judg- 
ment and  determination  <h  said  state  een- 
teal  committee  that  said  Davis  has  never 
heen  lawfully  or  otherwise  removed  from 
chairmanship  of  said  committee.  Resolved, 
further,  that  the  body  of  which  J.  H.  Ham- 
brick  claims  to  he  chairman  is  not  the  Re- 

fiublican  county  executive  committee  of  Jef- 
erson  county,  and  that  its  claims  to  be 
-such  are  wholly  unfounded  and  invalid.  Re- 
solved, further,  that  this  eonunittee  is  of 
the  opinion  that  good  order  and  party  dia- 
■dpline  require  from  the  good  Republicans 
who  compose  the  so-called  Hambriek  com- 
mittee that  they  should  disband  said  body, 
and  in  that  way  decline  to  give  aid  or  com- 
fort to  our  political  opponents.  Resolved, 
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further,  that  eopiea  of  these  r^^ations  be 
furnished  to  the  said  Alf.  W.  Davis,  the 
said  J.  H.  Hambriek,  and  the  board  of  elec- 
tion conunissioners  of  Jefferson  county,  the 
clerk  of  the  Jefferson  county  circuit  court, 
and  to  the  newspapers."  The  defendants 
contend  that  this  is  the  final  decision  of  the 
matter  in  disi)ute,  by  the  only  body  which 
had  or  has  jurisdiction  to  settle  it,  and  that 
the  judicial  tribunals  of  this  state  have  no 
power  to  interfere  with  the  judgment  of  the 
highest  party  tribunal  In  a  matter  involv- 
ing party  government. 

The  decisions  of  this  court  in  the  case  of 
Coin  V.  Page,  19  Ky.  L.  Rep.  977,  42  S.  VV. 
336,  and  in  Moody  v.  Trimble,  22  Ky.  L. 
Rep.  692,  50  L.  R.  A.  810,  58  8.  W.  604, 
make  it  unnecessaiy  for  us  to  consider  the 
disputed  questions  of  faet  whieh  grew  out 
of  the  allied  removal  of  A.  W.  Davis  as 
chairman  of  the  coulity  and  city  executive 
committee  of  Jefferson  county  and  the  city 
of  Louisville.  The  testimony  on  all  these 
points  is  conflicting,  but  these  facta  stand 
out  in  bold  relief:  Less  than  one  third  of 
the  committee  have  ever  supported  the  right 
and  claim  <A  Hambriek  to  the  chairmanship, 
while  more  than  two  thirds  have  steadily 
ignored  and  repudiated  his  pretensions,  and 
recognized  Davis  as  the  duly-elected  chair- 
man of  the  committee;  and  the  state  cen- 
tral committee,  the  governing  power  m  the 
management  of  the  affairs  of  the  Republican 
party  of  this  state,  after  full  and  careful 
consideration  of  the  merits  of  the  contro- 
versy, have  declared  Davis  and  tiiose  rep- 
resented 1^'  him  to  be  the  true  and  legal 
committee.  The  I^jslatnre  has  not  provid- 
ed any  means  for  determining  controversies 
of  this  character,  and  it  may  be  seriously 
doubted  whether  it  has  the  power  to  confer 
such  authority  upon  the  courts.  Political 

[tarties  are  voluntary  associations  for  po- 
itical  purposes.  They  are  governed  by 
their  own  usages,  and  establiab  their  own 
rules.  Members  of  audi  parties  may  form 
them,  reorganize  them,  and  dissolve  tiiem  at 
their  will.   The  voters  constituting  such 

Ssrty  are,  indeed,  the  only  body  who  can 
nally  determine  between  contending  fac- 
tions or  contending  organizations.  The 
question  is  one  essentially  political,  and  not 
judicial,  in  its  character.  It  would  be  alike 
dangerous  to  the  freedom  and  liberty  of  the 
vot^s,  and  to  the  diniily  and  respect  which 
should  be  entertained  for  judicial  tribunals, 
for  the  courts  to  undertake  in  any  case  to 
investigate  either  the  government,  usages, 
rules,  or  doctrines  of  a  political  party,  or  to 
determine  between  conflicting  claimants' 
rights  growing  out  of  its  government.  See 
Phelpa  V.  Piper,  48  Neb.  724,  33  L.  R.  A. 
65,  67  N.  W.  755.  The  action  of  the  state 
central  committee  must  be  treated  as  the 
final  determination  of  all  the  rights  of  the 
parties  growing  out  of  this  litigation,  and 
the  courts  have  no  power  to  question  the 
regularity  of  their  proceedings  or  the  jus- 
tice of  their  conclusions.  We  are  therefore 
of  the  opinion  that  the  committee  of  which 
A.  W.  Davis  claims  to  be  the  chairman  was 
the  l^Uy  constituted  Republioaa  county 
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and  city  executive  committee  of  Jefferson 
county  and  Uie  city  of  Louisville,  and  as 
such  is  entitled  to  the  possession  of  all  the 
funds,  archives,  and  records  which  belong 
to  the  committee  in  its  representative  ca- 
pacity. 

For  the  reaMma  indicated,  the  ju^mmtt 


of  the  Jefferaon  Cirowit  Court,  appealed 
from,  M  reversed,  and  the  cause  remanded,, 
with  instructions  to  diwniig  plaintiffs'  peti- 
tion, and  for  proosodinga  ooiiiirtMit  vitk 

this  opinion. 

Kdiearing  denied. 


KEW  YORK  COURT  OP  APPEALS. 


FBOI^  of  the  State  of  New  York  em  reL 
Miohaol  J.  COFFEY,  Appt^ 

V. 

SEklOCRATIC   GENERAL  COMMITTEE 
OF  KINGS  COUNTY,  Beept, 

(IM  N.  X*  88B>> 

1.  A  eomntr  eommlttee  of  a  polltlaal 
yartr  luu  m  »«w«r  to  remove  one  of  Its 
members  nnder  Laws  1898,  chap.  179,  prodd- 
ing that  tbere  most  be  a  conn^  committee 
for  sucb  partr,  and  that  Its  members  shall  be 
elected  for  the  term  of  one  year  at  the  pri- 
mary election  provided  by  statute. 

S.  Ralca  of  «  conBty  eommlttee  of  a 
poUttcsl  partr  utfcorlsiav  the  ex- 
palslon  of  a  member  cannot  be  operative 
after  tbe  enactment  ot  Laws  1898.  chap.  1TB, 
which  provides  for  tbe  election  <ut  the  mem- 
bers of  such  committee  txa  a  term  of  one 
year,  and  anthorlsN  tbe  committee  to  make 
ruteg  not  contrary  to,  or  In  contravention  of, 
the  statutes,  though  It  declsres  that  rules 
previously  adopted  absll  continue  In  force 
until  now  ones  are  adopted;  alnee  tbli  pro- 
vision Is  aabjeet  to  the  condition  that  the 
mies  are  In  conformity  with  the  statntea 

(Ottllea,  O'Brien,  and  Bartlett,  JJ.,  Muent.) 

(October  9,  1900.) 

APPEAL  by  relator  from  an  order  of  the 
Appellate  Division  of  the  Supreme 
Court,  Second  Department,  reversing  an  or- 
der of  a  Special  Term  for  Kings  County 
granting  a  peremptory  writ  of  mandamus 
to  compel  the  relator's  restoration  to  mem- 
bership in  the  defendant  oommittee.  Re- 
verted. 

The  facts  are  stated  In  the  opinions. 

Meatra.  Isaac  M.  Kapver  and  lAko  D. 
Stapleton,  for  appellant: 

When  the  relator  was  elected  a  member  of 
the  Democratic  General  Committee  of  Kings 
county  in  the  manner  prescribed  by  the 
primaiy  election  law,  he  was  elected  to  an 
''office"  created  by  law,  and  bii  aosodates, 
elected  at  tbe  same  time  and  in  the  same 
manner  as  himself,  were  powerless  to  expel 
him. 

The  primary  election  law  has  reversed  the 
rule  of  the  HoKane  Case,  123  N.  Y.  609,  25 
N.  E.  1057,  and  revolutionized  the  whole 
system  of  pfilitical  party  management  and 
control. 


A  public  office  has  been  defined  as  one  ia> 
which  the  public  has  an  interest,  without 
r^ard  to  the  question  of  the  presence  or  ab- 
sence of  emoluments,  oath  of  (dBce,  the  per- 
manent or  transient  character  of  the  duties,, 
or  however  narrow  the  twritorial  limits 
within  which  tho  fnaetiona  of  thn  <dBoe  are 
to  be  exerciBed. 

Throop,  Pnb.  Off.  {  8. 

The  pubtie  have  an  interest  In  the  office- 
to  whicn  they  elected  the  relator. 

The  omission  from  the  primary  election 
law  of  a  provision  making  the  ^neral  com- 
mittees the  judra  of  the  qualificaUona  of 
members,  or  glnng  a  right  to  oust  or  ex- 
pel, is  significant  on  the  pretended  rig^t  of 
expulsion. 

People  em  ret  Hateel  v.  HaU,  80  N.  Y.  117. 

The  statute,  fairly  read,  withholds  or  de- 
nies the  right  of  expulsion,  and  leaves  the 
committee  powerless  to  adopt  or  enforce  any 
rule  or  regulation  which  will  impair  or  im- 
pede memberahip  in  it  save  in  the  single  ease- 
allowed  by  the  statute  to  wit,  the  nonpay- 
ment of  dues;  and  then.  In  sudi  a  ease,  the 
rule  may  not  provide  for  expuleion,  hut  sole- 
ly that  noncompliance  "therewith"  may  pre- 
clude a  member  from  "participating  in  the 
meetings  of  the  committee." 

In  any  event,  the  answer  of  the  respond- 
ent to  the  relator's  petition  for  the  writ,  as- 
serting political  hostility  on  his  part  at  the 
last  genlBral  election  held  in  Kings  county, 
is  Insufficient  in  law,and  entitles  uie  relator 
to  the  relief  sought. 

People  etc  rel.  McDonald  JTeeler,  09  N. 
Y.  463,  2  N.  E.  615. 

Meaera.  Ol&arles  J.  Patteraoa  mudt 
Henry  J.  Fwlonc*  tor  respondent: 

If  the  rules  and  regulations  contained  n» 
provision  authorizing  the  expulsion  of  the 
relator  for  hostility,  the  general  committee 
would  still  possess  the  inherent  power  and 
authority  to  expel  the  relator  for  cause. 

Anson,  Law  ft  Custom  of  Constitution,  p.. 
66;  Mi^,  Law  ft  Usage  of  Pari.  Pr.  p.  114; 
H«M  ▼.  BartMt,  3  Gray,  468,  03  Am.  Dee. 
768;  Cooler,  Const.  Lim.  pp.  150,  160;  Story,. 
Const.  6th  ed.  S  838 ;  Paschal,  Anno.  Const, 
p.  87.  S  49;  1  Dill.  Mun.  Corp.  4th  ed.  S  242, 
-p.  329 ;  Rea  v.  Richardaon,  I  Burr.  517. 

In  private  incorporated  associations  there 
is  an  implied  power  of  expulsion  where  none 
it  conferred  by  the  charter  or  by-laws. 


Note.— ^n  tbe  subject  of  political  committees 
Id  general  there  are  to  be  found  In  this  series 
the  following  cases :  White  v.  Sanderson 
(Hlnn.i  48  L.  B.  A.  asi ;  Hutchinson  v.  Brown 
£1  L.  R.  A. 


(Cal.)  42  L.  R.  A.  232 :  Keams  v.  Howley  (Pa.> 
42  L.  R.  A.  235 ;  Stephenson  v.  Kleetlon  Comrs. 
(Hlcb.)  42  L.  R.  A.  214:  and  DavIs  v.  Ham- 
brick  (Sy.)  ante,  p.  671. 
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People  00  tti.  Pinekn«y  t.  ]7«io  York  Bd. 
of  Fire  UndanoriterM,  7  Hun,  248. 

Before  the  primuy  etatnt^  the  general 
committee  had  abeolnte  power  to  eiiqtel  a 
member. 

MeKane  T.  Adam»»  ICS  N.  T.  809,  26  N. 

£.  1057. 

The  oouBfy  general  oanmittee  of  a  party, 
and  the  raeeutive  oonunlttee  thereof,  are 
vested  with  full  power  and  authority  under 
the  law  for  the  management  of  the  affaire  of 
that  party,  and  their  actions  might  reason- 
ably be  inferred  to  be  such  as  were  in  con- 
formity with  ancient  usage,  which  consti- 
tuted the  law  of  the  party. 

Bheehan  v.  MoMaluM,  28  Misc.  788^  69  N. 
Y.  Supp.  009. 

The  eWm  that  tiie  rdator  waa  elected  by 
the  people,  and  therefore  could  not  be  de- 
prived of  his  office  1^  the  general  oommittee, 
IS  untenable. 

SiM  T.  Bartlett,  8  Oray,  488,  88  Am.  Dec. 
768. 

As  the  general  committee  had  power  to 
expel  the  relator  for  cause,  the  propriety  of 
their  action  in  so  doing  will  not  be  reviewed 
upon  an  application  for  a  mandamue. 

Abrame  v.  Hempatead  Town  Auditor*,  46 
Hun,  272;  j*eopIe  e»  nk  Millard  t.  Ohapi»» 
104  N.  Y.  90,  10  N.  B.  141;  People  em  rel. 
Equiiable  Life  Aaeur.  Boe.  v.  Ckapin,  108  N. 
Y.  635.  8  N.  E.  368 ;  People  ew  rel.  Myere  v. 
Bamet,  114  N.  Y.  317,  20  N.  E.  609,  21  N. 
E.  730;  People  em  rel,  Deane  v.  Greene  Coun- 
ty Supera,  14  Abb.  K.  C.  29 ;  People  ea  reL 
Milter  v.  Hulae,  88  Hun,  388;  People  ea  rel. 
Mattel  T.  UaU,  80  N.  T.  117;  United  Statee 
em  reL  Dunlap  v.  BlaeJe,  128  U.  &  40,  82  L. 
ed.  854,  9  Bnp.  Ct.  Rep.  12. 

Certiorari  is  the  only  proper  method  of  re- 
viewing a  quasi  judicial  act. 

People  em  reL  Oovere  v.  Veto  RoeheUe,  17 
App.  Div.  603,  46  N.  Y.  Supp.  836;  People 
em  rel.  Humm  v.  CorroIIfon  Toum  Auditors, 
43  App.  Div.  22,  69  N.  Y.  Supp.  616;  People 
em  rel  Myora  v.  Barnef,  114  N.  T.  326.  20  N. 
K.  600.  21  N.  E.  789. 

Mandamus  Is  never  proper  to  reverse  a  de- 
cision which  is  the  result  of  the  conrcise  of 
judgment  upon  evidence. 

People  em  reL  Harris  v.  Land  Offiae  Oomra 
140  N.  Y.  26,  43  N.  E.  418;  Peoj^  em  rel 
Francis  T.  Troj/,  78  N.  T.  3S,  34  Am.  B«>. 
500. 

Mr.  X.  OoutrjBMm  filed  brief  by  leave 
of  court; 

The  primary  election  law  does  not  pre- 
scribe or  require,  as  a  hard  and  fast  rule, 
that  a  member  of  either  of  the  great  politi- 
cal organizations  shall  support  all  of  the 
candidates  of  his  party  at  the  general  elec- 
tion. 

Staying  away  from  the  polls  on  account 
ei  the  badness  of  parties  is  an  unworthy 
coarse;  hut  gidng  tnere  and  rebuking  your 
party  for  its  improper  candidates  is  some- 
thing honorable  for  every  good  citizen  to  do. 

2  Woolsey,  PoUtical  Science,  648,  557,  658, 
607. 

The  general  trend  of  the  authorities  is 
that  the  power  of  expulsion,  even  in  cases 
of  religioue,  benevolent,  and  social  eorpora- 
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tions,  as  well  as  in  sneh  a  case  ae  this,  and 
for  such  a  cause,  does  not  exist. 

Angell  ft  A.  Priv.  Corp.  11th  ed.  {  410;  2 
Cook,  Corp.  4th  ed.  S  624,  p.  1200. 

The  tenn  of  office  of  directors  is  usually 
fixed  by  the  charter  of  the  corporation,  or 
h^  the  statutes  appfying  to  it.  Such  being 
the  case,  a  directs  having  been  elected  is 
entitled  to  hold  his  podtitm  until  the  oci^ra- 
tion  of  his  term  of  office.  He  cannot  be 
turned  out,  either  by  the  stockholders,  or 
the  directors,  or  by  a  court. 

2  Cook,  Corp.  4th  ed.  S  711;  White  v. 
Brotcnell,  2  Daly,  329. 

The  right  of  membership  in  a  mere  volun- 
tary association  organized  for  any  purpose 
whatever  is  rwilated  exclusively  by  its  con- 
stitution and  Dy-laws, — in  other  words,  by 
the  provisions  of  the  private  agreement  be- 
tween the  members;  and,  of  course,  the  pow* 
er  of  expulsion  may  be  given  or  withheld 
and  enforced  as  therein  provided. 

McKan^  v.  Adama,  123  K.  Y.  609,  26  N. 
E.  1057 ;  O'Brien  v.  Orant,  146  N.  Y.  164,  26 
L.  K.  A,  361,  40  N.  E.  871 ;  Belton  v.  Batch, 
100  N.  Y.  593,  17  N.  E.  225. 

The  Democratic  General  Committee  of  the 
county  of  Kings  ia  for  certain  limited  pur- 
posee  a  representative  body  of  a  p<^tieal 
subdivision  of  the  state,  and  a  quasi  eorpora- 
tion,  and  the  duly-elected  members  of  the 
committee  constitute  the  representative  or 
corporate  body,  and  are  not  mere  cAeera  d 
a  corporation. 

The  general  committee  represents  the  body 
of  Democratic  electors  in  the  several  towns 
or  wards  of  the  county,  and  in  thia  reqtect 
is  eimilar  to  the  common  council  of  a  mu- 
nicipality or  a  county  board  of  supervisors. 

Toe  corporate  functions  of  the  committee 
are  conferred  upon  it  by  the  statute,  and 
are  not  derived  from  the  constituent  body. 
In  a  word,  the  committee  itself  is  the  corpor- 
ation, and  its  component  members  are  for 
the  time  being  the  actual  corporators,  and 
not  mere  officers  of  the  eonstituoit  body. 

The  membership  of  the  committee  is  a 
franchise,  and  ejection  or  expulsion  from  the 
committee  amounts  to  diBfrancMsement  as 
a  corporator,  and  not  merely  to  a  removal 
from  office. 

People  ea  rel.  Elliott  r.  flew  York  Cot- 
ton Exchange,  8  Hun,  216;  Evana  v.  PMfo- 
delplua  Olub,  60  Pa.  107 ;  Com.  v.  Bt.  Pat- 
rick Better.  Boe.  2  Binnqy,  441,  4  Am.  Dee; 
453;  Com.  em  ret  Piaoher  v.  German  Boo. 
15  Pa.  251;  Beneficial  Aaao.  of  Brotherly 
Unity,  38  Pa.  209;  Butcher^  Beneficial 
Aaao.  No.  1,  38  Pa.  298;  Buteher^  Beneficial 
Aaao.  35  Pa.  161 ;  Fuller  v.  Acad«mjo  Bohool, 
6  Conn.  632 ;  People  ea  reL  Bartlett  v.  ifedi- 
cal  Boe.  32  N.  Y.  187. 

An  officer  of  a  oorporatimt  can  only  be  re- 
moved from  office  for  cause;  and  audi  cause 
tl^ust  involve  the  malperformance  or  nonper- 
formance of  his  official  duties,  or  his  com- 
mission of  an  infamous  crime. 

Grant,  Corp.  250-252,  *240,  241:  Angell 
&.  A.  Priv.  Corp.  1 1th  ed.  (  432;  Willcock, 
Mun.  Corp.  246,  240;  Btate  ea  reL  Graham 
V.  Miltcaukee  Ohambor  of  Commenw,  20  Wis. 
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P«rker,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  fundamental  question  In  this  case  is 
whether  a  member  of  the  general  committee 
of  a  county  may  be  removed  from  office  aa  a 
member  of  the  committee.  The  answer  to 
it  depends  upon  the  construction  now  to  be 

fiven  to  the  primary  election  law  (2  laws 
899,  chap.  473)  8  1  of  which,  in  declaring 
the  application  of  the  act  says:  "It  shall 
be  controlling  ( 1 )  on  the  methods  of  enroll- 
ing the  vot^s;  .  .  .  (2)  on  primary 
elections;  .  ■  .  (3)  on  party  conven> 
tions;  ...  (4)  on  the  choice  ,  .  . 
of  political  committees,  and  on  the  conduct 
of  political  committees  in  and  for  any  po- 
litical Bubdirision  <rf  the  state.   .  . 

It  will  help  us  Intelligently  to  consider 
the  statute  if  we  call  to  mind  preceding  leg- 
islation intended  to  protect  the  rights  of 
minorities;  the  statu^  law  looking  to  the 
purity  of  the  ballot,  and  the  organic  law 
having  for  its  purpose  the  encouragement  of 
independent  action  in  matters  relating  to 
mumcipal  government.  The  help  will  come 
from  our  possesBion  of  ths  dtuatton  in  which 
the  legislatora  were  when,  in  1899,  they 
passed  the  statute  in  question,  which  was  in 
part  composed  of  the  general  drift  of  public 
opinion,  and  the  fault  which  that  public 
opinion  had  found  with  the  machinery  for 
the  election  of  public  offidals.  The  set- 
tied  conviction  that  the  safeguarding  of  our 
institutions  requires  the  untrammeled  exer- 
cise of  the  franchise  by  the  dtizens,  and  that 
the  result  he  protected  from  fraud,  has  led 
to  no  incondderable  amount  of  le^slation 
during  the  present  generation, — ^l^slation 
aimed  largely,  although  not  entirely,  at  the 
frauds  of  majorities,  who,  at  times,  have 
manifested  a  msposition  to  retain  their  pow- 
er, let  the  cost  be  what  it  might.  The  frauds 
that  have  perhaps  occasioned  the  greatest 
amount  of  discussion  resulted  from  coloniza- 
tion and  repeating,  for  the  correction  of 
whieh  sereral  iwirtiy  acta  were  pMsed.  At 
the  outset  the  legislation  on  that  subject 
proceeded  on  the  view  that  only  in  great 
cities  were  such  frauds  practised,  but  sudi 
view  proved  to  be  partial,  and  in  1890  a  gen- 
eral registry  law  was  passed  applicable  to 
all  of  the  state  except  the  cities  of  New 
Tork  and  Brooklyn.  Laws  1890,  chap.  321. 
In  those  cities  registration  had  long 
been  required.  Iaws  1880,  chap.  142.  An 
enlightened  publie  sentiment  was  at  the 
same  time  making  war  against  the  evils  of 
bribery,  and  the  outcome  was  a  new  depart- 
ure in  our  method  of  voting,  under  the  pro- 
visions of  an  act  entitled  "An  Act  to  Pro- 
mote the  Independence  of  Voters  at  Public 
Elections,  Enforce  the  Secrecy  of  the  Ballot, 
and  Provide  for  the  Printing  and  IMstribu- 
tion  of  the  Ballots  at  P^lie  Expense." 
Laws  1890,  chap.  232.  This  act  inaugurated 
the  voting  booth;  prohibited  electioneering 
within  150  feet  of  the  polling  place;  took  the 
burden  of  printing  and  distributing  ballots 
from  the  party  organizations,  and  placed  it 
upon  the  public  ^nerally;  and  throughout 
teemed  with  provisions  guarding  a^inst  the 
frauds  upon  the  ballot  that  experience  had 
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shown  to  be  possible.  GompMnta  had  also 
been  made  that  the  practical  effect  of  the 
power  exerdded  by  the  organization  was  to 
render  ineffective  independent  voting  in 
purely  municipal  affaire,  to  the  detriment 
of  the  best  interests  of  the  cities;  and  the 
recent  constitutional  convention  (the  work 
of  which  was  subsequently  ratified  and 
adopted  1^  the  people)  undertook  to  ameli- 
orate the  situation,  to  some  extmt,  by  pro- 
viding that  city  officers  should  be  dected  at 
a  different  time  than  state  officers,  the  elec- 
tion of  the  latter  to  take  place  in  even,  and 
the  former  in  odd,  numbeied  years;  the  rea- 
son assigned  being  that,  unrestrained  by  na- 
tional and  state  oontests,  the  citizen  would 
naturally  be  more  independent,  not  only  in 
voting,  but  in  bringing  about  independent 
nominations,  whenever  the  party  to  which  be 
belonged  should  attempt  to  make  nomina- 
tions intended  to  subserve  the  selfish  pur- 
poses of  the  leaders  rather  than  to  promote 
the  public  interests.  Prior  to  1882  there 
was  no  attempt  to  r^^late  by  law  the  con- 
duct of  primaries,  but  chapter  164  of  the 
Laws  of  that  year,  known  as  the  "Chapin 
Act,"  declared  certain  acts  nnnmitted  at  pri- 
maries crimes,  such  as  the  false  personauon 
of  a  voter,  intentionally  voting  without 
right,  prevention  of  others  from  voting,  and 
fraudulent  concealment  or  destruction  of 
ballots.  It  also  required  that  the  presiding 
officers  and  inspectors  at  such  an  election 
should  take  the  usual  oath  of  inspectors  at 
general  elections,  and  provided  for  the  chal- 
lenge of  ^ters,  and  tne  administnitioii  of 
an  oath  to  a  person  so  challenged.  The  met 
applied  only  to  the  dty  of  BrookWn,  but  in 
1883  its  operation  was  so  extended  as  to  in- 
clude the  entire  state  (Laws  I88S,  chap. 
380) ;  while  four  years  later  it  was  re- 
stricted to  dties  of  10,000  inhabitants  or 
less  (Laws  1687,  chap.  26S).  The  latter 
act,  })owever,  contained  new  provisions  ref- 
lating the  primary  elections  in  all  the  dties 
of  the  state  containing  over  10,000  inhaU- 
tants.  Among  other  tniugs,  It  required  fh« 
appointment  of  watchers,  the  examination 
of  the  ballot  box.  before  use,  and  that  it 
should  be  so  placed  as  to  enable  the  voter 
and  each  watcher  to  see  the  ballot  deposited, 
the  keeping  of  a  poll  list  of  the  votors,  and 
the  making  and  filing  of  returns  in  the  coun- 
ty clerk's  ofiice.  The  qualifications  a  voter 
was  required  to  possew  under  the  Chapin 
act  (S  2)  uid  under  the  act  of  1S87  (|  14), 
in  addition  to  his  being  an  elector,  were 
those  "prescribed  by  the  regulations  of  the 
association  holding  the  primary  or  conven- 
tion." 

While  those  providons  reduced  to  a  oon- 
siderable  extent  the  wrongs  whidt  had  been 
committed  against  the  vober  who  desired  to 
partidpate  in  the  selection  of  the  candidates 
of  bis  party,  and  made  snftp  canciues  im- 
possible, and  the  selection  of  ddegates  liy 
brute  force  extremely  difflonlt,  still  uie  right 
of  the  general  committee  to  prescribe  t»ts 
or  qualifications  for  a  voter  was  in  some  in- 
stances so  employed  as  to  exclude  from  par- 
ticipation in  the  primary  many  who  were 
not  in  sympathy  with  the  majority  of  the 
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committee  in  all  respects,  and  who  mi^ht  be 
termed  members  of  a  minority  faction  in  the 
party.  The  not  unnatural  desire  of  tbe  sev- 
eral general  committees  to  perpetuate  their 
power  and  control  led,  in  some  instances,  to 
the  tniLlciiig  of  "regulations"  under  which 
members  woo  were  not  congenial  to  the  ma- 
jority were  disciplined  upon  charges  of  dis- 
loyalty, inefficiency,  or  mismanagement,  and 
tbe  places  made  vacant  by  their  remoral 
were  oftentimes  filled  with  men  who,  from 
ehoice  or  prudence,  worked  in  harmony  with 
the  "majority"  or  the  organization;  for  the 
latter  term  practically  means  the  particular 
members  of  a  party  within  a  given  territory 
who  are,  for  tne  time  being,  in  full  control 
of  its  affairs.  In  McEane  v.  Adama,  123  K. 
Y.  COO.  25  N.  E.  1057,  it  appeared  that  the 
plaintiff  wasi  formerly  a  Tnember  of  the  Dem- 
ocratic associatioQ  of  his  town,  and  a  dele- 
gate upon  the  general  committee  of  the  coun- 
ty. Cuargea  were  preferred  against  the 
town  association,  and  the  trial  resulted  in 
its  being  disbanded.  A  reorganization  of 
the  town  association  was  undertaken,  and  a 
primary  election  thereupon  ordered  by  the 
general  committee  of  the  county  organiza- 
tion, at  which  the  defendant  was  elected  a 
delate  to  the  county  committee,  llie  gen- 
eral committee  refused  to  accept  the  returns 
of  .the  primary  election  and  to  recognize  him 
as  a  delegate.  It  was  held  that  membership 
in  such  an  association  is  a  privilege  which 
may  be  accorded  or  withheld.  And,  such  be- 
ing the  status  of  a  delegate  to  the  general 
committee,  that  body  could  refuse  to  recog- 
nize the  choice  of  a  given  constituency  until 
such  time  as  they  should  conclude  to  elect  a 
del^ate  agreeable  to  the  wishes  of  the  ma- 
jority, thus  rendering  futile  all  attempts  at 
indepemlent,  otherwise  termed  "hostile,"  ac- 
tion. 

These  and  other  abuses,  as  th^  were 
called  by  the  minority  members  of  party 
associations,  became  so  common  that  a  de- 
mand was  made  for  a  primary  election  law 
sufficiently  comprehensive  in  scope  to  assure 
to  all  citir^iie  equal  rights  in  the  primary 
elections,  conventions,  and  political  commit- 
tees of  tiie  pirty  with  which  they  were  al- 
lied. This  demand  the  legislature  under- 
tocdc  to  meet  by  the  Laws  of  1898;  chap.  179, 
which  was  amended  (but  not  in  respects  af- 
fectii^  this  question)  by  the  Laws  of  1899, 
chap.  473.  These  acCs  recognize  the  equal 
importance  of  primary  and  general  elections, 
and  model  the  conduct  of  the  former  upon 
the  general  lines  of  conduct  of  the  latter. 
Th^  provide  for  the  enrollment  of  the  vot- 
er, and  the  only  exaction  permitted  preced- 
ent to  his  right  to  enroll  is  that  he  shall  ex- 
press an  intention  to  support  generally  at 
the  next  general  state  or  national  election 
the  nominees  of  such  party  for  state  cr  na- 
tional offices.  Section  3,  subd.  1.  No  in- 
quiry as  to  the  past  political  conduct  is  per- 
mitted, or  promise  aa  to  future  support  of 
local  eandi^tes  required.  Tfa^  provide  for 
booths  at  public  expense,  In  which  the  pri- 
mary voter  must  in  secret  prepare  his  bal- 
lot; for  ballots  and  their  printing  and  sub- 
•eqnent  folding,  so  that  the  iuspnotors  shall 
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not  be  able  to  know  for  whom  the  ballot  is 
cast;  for  the  administration  of  an  oath  to 
a  voter  in  case  of  a  challenge;  for  chal- 
lengers and  watchers;  for  an  annual  pri- 
mary day;  and  that  the  polls  shall  be  held 
open  for  a  fixed  [>eriod  of  time.  The  domi- 
mant  idea  pervading  the  entire  statute  is  the 
absolute  aa»urance  to  the  citizen  that  his 
wish  as  to  the  conduct  of  the  affairs  of  his 
party  may  be  expressed  through  his  ballot, 
and  thus  given  effect,  whether  it  be  in  accord 
with  the  wishes  of  the  leaders  of  his  party 
or  not,  and  that  thus  shall  be  put  in  effective 
operation,  in  the  primaries,  the  underlying 
principle  of  democracy,  which  makes  the 
will  of  an  unfettered  majority  controlling. 
In  other  words,  the  sclieme  in  to  permit  the 
voters  to  construct  the  organization  from 
the  bottom  upwards,  instead  of  permitting 
leaders  to  construct  it  from  tlie  top  down- 
wards. 

Now,  having  in  mind  the  purpose  of  this 
statute  and  the  decision  of  this  court  in  the 
ilcKane  C<tse, — that  membership  in  a  coun- 
ty general  committee  is  a  privilege  which 
may  be  accorded  or  withhold,  not  a  right 
which  can  be  gained  independently  and  then 
enforced,  inasmuch  as  the  association  is  vol- 
untary, being  organized  without  a  charter, 
and  regulated  as  to  its  action  by  a  constita- 
ticm  and  by-laws, — let  us  further  examine 
the  statute,  and  see  whether  the  legislature 
intended  to  and  did  take  away  from  the  gen- 
eral  committee  the  power,  for  any  causa 
whatsoever,  to  expel  members  elected  there- 
to by  the  voters  of  a  town  or  ward.  In  the 
first  place,  the  voluntary  character  of  the 
county  general  conmiittce  has  been  destroyed, 
for '  the  statute  expressly  commands  that 
"each  party  shall  have  a  general  committee 
for  each  county."  There  la  but  one  way  to 
gain  membership,  says  the  statute,  and  that 
IS  throu^  the  suffrages  of  the  members  of 
the  party  exercised  "at  the  primary  elec- 
tions on  the  annual  primary  day"  and  at 
"public  expense."  Section  4,  subsecs.  2,  3, 
and  section  0. 

"The  expense  of  ofBcial  primary  elections, 
including  the  expense  of  preparing  new  en- 
rollment books  and  the  compensation  here- 
in provided  to  be  paid  to  primary  election 
inspectors,  shall  be  paid  by  the  same  officers 
or  boards,  and  in  the  same  manner,  as  the 
expenses  of  general  elections."  Section  4, 
subd.  2. 

"There  shall  be  two  polling  places  in  each 
of  such  primary  districts  which  shall  be  des- 
ignated and  provided  at  public  expense  by 
the  officers  or  hoards  whose  duty  it  is  to  pro- 
vide polling  places  for  days  of  general  elec- 
tion, and  which  shall  be,  -so  far  aa  they  are 
available,  the  same  places  which  were  used 
for  the  last  preceding  general  election." 
Section  4,  subd.  3. 

"The  polling  places,  voting  booths,  guard 
rails,  distance  markers,  ballot  boxes,  sample 
tiallots  and  other  supplies  required  for  of- 
ficial primary  elections  shall  be  provided 
and  paid  for  by  the  same  offioers,  and  in  th« 
same  manner,  as  in  the  case  of  general  elec- 
tions, pursuant  to  SS  10  and  18  vl  the  elec- 
tion hiw."  Seotiott  8.  f^^/^rvlr> 
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His  tsrm  of  "i^Dob"  of  a  member  of  the 
general  committee,  for  such  the  statute  de- 
^ares  it  to  be,  is  for  a  period  of  one  year, 
but  is  to  commence  at  a  time  fixed  by  the 
rules  and  regulations  of  the  party,  except 
that  it  shall  not  be  later  than  the  let  day 
of  Januaty  succeeding  their  election.  And 
the  general  committee  is  commanded  to  meet 
and  organize  "on  the  day  fixed  by  the  rules 
and  r^ulationa  of  the  party.  At  that 
meeting  a  member  elected  at  the  preceding 
town  or  ward  primary  may  appear  to  as- 
sume the  duties  of  the  office  to  which  he  has 
been  elected,  and  the  production  of  a  certifi- 
cate of  election  from  the  "custodian  of  pri- 
mary  records,  or  a  duplicate  thereof,  shall 
be  sufllcient  to  entitle  the  person  named 
therein  to  be  admitted  to  the  .  .  .  com- 
mittee to  which  he  shall  have  been  elected." 
Note,  in  passing,  that  there  is  no  discretioa 
Tested  in  the  committer  as  the  court  said 
there  wae  in  the  JfoJCone  Oaae.  The  itat- 
ute  that  calls  the  general  committee  into 
existence  make*  the  oertiflcate  of  the  **cus- 
todian  of  primary  records"  proof  of  his 
election  and  right  to  exercise  the  duties  of 
a  member  of  the  committee.  And  i  1  pro- 
vides that  "the  act  shall  be  controlling 
...  on  the  choice  ...  of  the  mem- 
bers of  political  committees,  and  <m  the  con- 
duct of  political  committees  in  and  for  any 
political  subdivision  of  the  state."*  Does  the 
recital  of  these  provisions  suggest  that  the 
legislature  intended  that  the  committee 
should  be  the  judge  of  the  election  or  other 
qualifications  of  its  members,  or  that  the 
primary  voters  should  be  the  judge!  What 
was  the  object  of  the  legislation;  to  protect 
the  majorify  of  the  committee  from  enforced 
association  with  a  disagreeable  or  "hostile" 
member,  or  to  protect  the  right  of  the  vot- 
ers to  have  their  wishes  In  party  matters 

? resented  by  their  chosen  representatives  T 
f  the  former,  then  l^slation  was  not 
needed  in  that  'direction,  for  the  general 
committees  had  a  method  of  riddii^  them- 
selves of  offensive  members  that  was  in  full 
operation,  as  the  MvKatu  Cow  witnesseth. 
If  the  latter  wae  the  object  of  the  legislature, 
it  is  difficult  to  conceive  how  it  could  have 
taken  more  effective  measures  for  its  certain 
accomplishment.  It  provided  t^at  the  stat- 
ute should  control,  not  only  the  choice,  but 
also  the  conduct,  of  political  committees. 
The  choice  of  the  member  it  vested  absolute- 
ly in  the  voter  at  the  primary,  reserving  no 
Toice  whatever  in  the  matter  to  his  aasod- 
ates  in  the  committee.  It  provided  many 
things  for  the  conduct  of  the  committee,  but 
the  right  to  expel  a  member  was  not  one  of 
them.  Power  was  given  to  a  committee  to 
prevent  a  member  who  had  failed  to  pay  his 
annual  dues  "from  participating  in  the 
meetings  of  such  committee."  Expulsion 
from,  or  forfeiture  of,  his  ofiBce  was  not 
named  as  the  peoal^  for  nonpayment  of 
dues,  but  only  exdnsion  from  participation 
in  the  meetings.  And  it  it  apparent  fnmi 
a  reading  of  uie  provisions  that  the  words 
were  chosen  with  a  view  of  enabling  the 
member  to  reeume  attendance  of  the  meet- 
ing* upon  p^ment  of  dues.  But,  If  this 
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provision  were  capaUe  of  being  treated  aa  an* 

thorizing  expulsion  for  nonpayment  of  dues* 
the  maxim,  Empresnio  tmtiM  e*t  wolMio  ol- 
teriua,  would  be  applicable,  and  call  for  a 
construction  of  the  statute  dcihying  power 
to  expel  a  member  of  the  cmnmittee  for  any 
other  reason. 

But,  to  resume  again  the  inquiry  we  were 
pursuing,  whether  it  was  possible  for  the 
l^slature  to  have  employed  language  more 
a^  than  it  did  to  absolutely  vest  the  power 
in  the  voters  at  the  primary  to  select  a  rep- 
resentative in  the  gmeral  committee  who 
should  be  responsible  to  them  alone  for  the 
manner  In  which  he  should  conduct  himself, 
we  observe,  in  addition  to  the  provisions 
that  the  statute  should  control,  not  only 
the  choice,  but  the  conduct  as  well,  of  the 
committee,  that  the  details  of  the  plan  b^ 
which  the  choice  is  to  be  made  the  pri- 
mary voter  are  fully  carried  oat,  and  every 
one  of  than  support  in  some  measure  the  a»- 
Bolute  snprema^  of  the  majority  at  the 
primary.  The  annual  enrollment;  the  stat- 
utory qualification  of  the  voter;  the  private 
booth;  the  secret  ballot;  and  all  the  ex- 

rsive  machinery  of  a  general  election,  to 
paid  for  out  of  the  public  treasury, — 
why  was  It  all  required  if  the  l^slature 
intended  to  permit  the  majority  of  the  com- 
mittee to  deprive  the  primary  voters  of  .the 
right  of  choice  on  any  ground  whatsoever? 
But  it  did  not  so  intend ;  and,  in  the  light  of 
the  abuses  that  the  l^slature  set  out  to 
remedy,  upon  any  possible  reading  of  this 
statute  there  seems  no  room  whatever  for 
the  contention  that  the  right  of  removal  for 
any  cause  was  continued  in  the  statutory 
general  committee  that  now  takes  the  place 
of  the  Toluntary  ccmunlttee  of  oUier  days. 

If  I  am  right  in  the  views  expressed,  no 
other  question  need  be  considered;  for  the 
statute  manifests  an  Intent  not  to  allow  the 
committee,  on  any  pretext  whatever,  to  re- 
move the  committeeman  from  offioe,  and  It 
is  the  du^  of  this  court  to  ^ve  fall  force 
and  effect  to  that  iM^slative  intent. 

It  has  bem  enggeHed  that  It  would  be  la- 
tolwable  for  the  memb«rs  of  a  general  com- 
mittee to  associate  with  a  member  who  is 
hostile  to  the  ticket,  and  that  It  follows  that 
the  l^slature  must  be  presumed  to  have 
had  such  a  situation  In  mind.  I  answer — 
without  assenting  for  one  moment  that  the 
legal  conclusion  follows  from  the  proposi- 
tion of  fact  standing  alone — that  it  does  not 
stand  alone;  that  uie  legislature  was  con- 
fronted with  what  it  regarded  ae  an  abuse 
of  the  rights  of  the  dticras  in  par^  mattera, 
which  compelled  it  to  decide  which  was  the 
lesser  of  two  evils, — ^to  compel  association 
occasionally  with  a  member  wno  is  hostile  to 
some  portion  of  the  party  candidates  or  a 
majority  of  the  committee,  or  to  permit  the 
general  committee  to  deprive  the  ^rima^ 
voters  of  the  choice  of  a  representative.  It 
decided  that  the  wrongs  that  had  been  and 
were  being  done  to  the  primary  voters  ex- 
ceeded that  which  eonla  resalt  from  oeea- 
sloniU  aasodation  with  a  hostile  muiAer. 
In  other  words,  it  me  determined  that  the 
majori^of  the  primary  Tote^^^M^od 
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to  select  any  representatira  they  might  de- 
-fdre,  who  ehould  be  responaible  to  those  elect- 
ing him,  and  only  to  them,  for  liiB  conduct 
In  office.  That  determination  should  be  giv- 
-ea  effect  the  decision  of  thii  coui-t  agre^- 
■ably  to  that  well-understood  canon  of  con- 
«tructioo,  that  commands  the  court  in  oon- 
-•trniiig  a  statute  to  give  effect  to  the  inten- 
tion m  the  legislature. 

The  suggestion  that  the  provision  of  S  9, 
■Bubd.  1,  requiring  the  general  committee  to 
meet  and  organize,  and  authorizing  the  mak- 
ing of  rules  and  regulations,  but  providing 
chat,  unless  rules  be  so  adopted,  "the  rules 
■cr  regulations  adopted  by  the  last  preceding 
•county  or  general  committee  of  said  party 
in  said  county  shall  remain  in  full  force  anu 
«ffect  until  repealed  or  amended  in  accord- 
■ance  with  the  provisions  of  this  act,"  contin- 
oies  in  force  all  the  old  rules  and  regulations, 
including  those  permitting  the  expulsion  of 
members  for  the  violation  of  rules,  might 
furnish  sufficient  foundation  for  a  controver- 
-sy,  notwithstanding  the  fact  that  such  rules 
"would  be  in  open  conflict  with  both  the  man- 
ifest purpose  and  clear  reading  of  the  stat* 
-ute,  were  it  not  that  the  opening  provisions 
■of  subdivision  2  of  the  same  section  express- 
ly so  limit  the  effect  of  rules  and  r^ulations 
as  that  they  shall  not  be  inconsistent  with 
the  provisions  of  the  statute.  It  reads  as 
follows;  "The  rules  and  regulations  of  par- 
'ties,  and  of  the  conventions  and  committees 
-thereof,  shall  not  be  omtrair  to,  or  incon- 
-aistent  with,  the  provisions  of  this  act,  or  of 
any  other  law."  If,  therefore,  the  defend- 
ant were  acting  under  the  rules  and  r^ola- 
tions  of  its  predecessor  association  ( of  which 
there  is  no  hint  in  the  record),  so  much 
thereof  as  provided  for  the  trial  and  remov- 
al from  offic*  of  a  member  of  the  committee 
has  neither  force  nor  effect,  because  eon- 
-trary  to  and  inconslBtent  with  the  prori- 
sions  of  this  act.  The  order  of  the  Appel- 
late Divieion  ehould  be  reveraed,  and  tbat  of 
tibe  spedal  term  affirmed,  with  oorta. 

Hal^t^  Vraa,  and  lanJoa,  JJ.,  oon- 
-cur. 

Onllea,  J.,  dissenting: 

It  is  practically  concieded  by  the  prevail- 
ing opinion  that  if  there  was  any  power  in 
the  general  committee  to  expel  the  relator 
for  caua^  then,  on  the  affidavits  submitted 
hy  the  parties,  the  application  for  a  per- 
•emptoiy  writ  of  mandamus  should  have 
been  denied,  whatever  might  have  been  the 
relator's  rights,  had  he  asked  for  an  alterna- 
tive writ.  Ihe  sole  question,  therefore, 
necessary  to  be  discussed  on  this  appeal,  is 
whether  there  Is  power  in  the  general  com- 
mittee of  a  political  party  to  expel  a  mem- 
^ler  for  misconduct  in  the  member^  duty  to 
"the  committee,  disloyalty,  or  other  cause. 

I  agree  with  the  opinion  of  the  learned  ap- 
pellate division  that  there  is  in  the  general 
-committee,  for  self-protection,  an  inherent 
power  to  expel  a  member  acting  in  hostility 
to  the  objects  and  purposes  for  which  the 
•committee  was  organized.  It  is  not  necea- 
-aaty  that  the  power  should  be  granted  by 
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the  statute  in  terms;  it  will  be  presumed 
to  exist  unless  the  statute  has  denied  it. 
The  power  of  amotion  or  removal  of  mem- 
bers IS  said  by  Chancellor  Kent  to  be  an  or- 
dinary incident  of  a  corporation.  2  Kent* 
Com.  278.  In  People  rel  Bartlett  v. 
Medical  Boo.  32  N.  Y.  187,  it  was  said:  "We 
entertein  no  doubt  that  the  county  societies 
may  still  exercise  the  common-law  power  of 
expulsion,  notwithstanding  the  remedy  pro- 
vided by  statute,  which  we  regard  as  merely 
cumulative."  In  People  em  rel.  Pinckney  v. 
Hew  York  Bd.  of  Fire  Undenoritere,  7  Him, 
248,  it  was  said  of  the  powers  of  the  corpor- 
ation then  before  the  court:  "It  was  mere- 
ly an  organization  formed  for  promoting  the 
proper  transaction  and  management  «  the 
business  of  insurance,  by  its  members,  in  a 
uniform  manner.  And  its  usefulness  and 
success  depended,  in  a  very  great  measure, 
upon  their  faithful  observance  of  its  rules 
and  r^ulations.  Tbat,  under  the  charter, 
was  an  implied  condition  of  membership, 
for  the  organization  could  be  no  otherwise 
maintaii^.  And,  for  that  reason,  the  cor- 
poration neoessar^  possessed  the  power  of 
axpuliion  over  members  violating  Ih^r  ob- 
li«ktion9  in  that  respect.  It  could  not  ex- 
ist without  it."  This  is  not  the  rule  as  to 
stock  corporations,  but  it  applies  ta  all  cor- 
porations or  voluntary  associations  where 
there  existe  a  personal  diity  of  the  member 
to  the  corporation  or  association. 

Why  should  not  the  same  rulo  apply  to 
the  general  committee  of  a  poUtioal  parfyf 
The  members  of  that  committee  are  certain' 
ly  not  public  officers,  for  this  reason,  if  for 
no  other:  Public  officers  must,  under  the 
Constitution,  be  either  appointed  or  elected, 
and,  if  elected,  then  in  the  same  manner  as 
other  elections  by  the  people.  Const,  art. 
10,  fi  2;  Re  Gage,  141  N.  ¥.  112,  26  L.  R. 
A.  781,  36  N.  E.  10S4.  They  take  no  official 
oath.  They  cannot  be  indicted  and-removed 
for  misconduct  in  offioe.  It  Is  difficult  to 
imagine  a  ease  where  the  obligation  of  the 
member  to  the  association  is  more  purely 
ethical  or  more  devoid  of  any  legal  attri- 
butes possible  to  be  enforced  by  the  courts. 
The  political  convictions  of  a  member  may 
diange  subsequent  to  his  election,  and  he 
may  conscientiously  desire  the  defeat  of  the 
party  to  which  he  has  belonged.  Ifo  may 
think  that  in  no  way  can  he  accomplish  that 
result  mora  effectually  than  by  remaining 
as  a  leader  to  share  in  the  counsels  and  con- 
trol of  the  party.  Is  the  committee  to  be 
related  to  the  chance  of  the  member's 
sense  of  delicacy  dictating  his  resignation, 
as  the  sole  means  of  severing  its  connection, 
with  himT  Is  a  county  committee  of  the 
Prohibition  party  to  be  denied  the  right  to 
exclude  from  its  counsels  a  member,  who, 
Babsequent  to  his  election,  engages  in  the 
manufacture  or  sale  of  intoxicating  liquors, 
or  has  so  little  r^rd  for  his  political  prin- 
ciples OS  not  to  remain  sober  for  a  week  at 
a  timeT  It  Is  said  that  the  power  of  the 
general  committee  to  expel  members  is  not 
to  be  presumed  because  if  it  exists  it  may  be 
abused.  This  is  true  of  the  exercise  of  all 
power.   The  questiott  whether,  the  reUtor 
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"WM  properly  removed  from  his  position  does 
not  arise  on  this  record.  If  wrongfully  re- 
moved, he  may  obtain  redreu  in  a  proper 
proceeding  ud  by  proper  avermenta  in  his 
petition. 

The  question  diacnued  Is  all  that  is  nec- 
essarily inTolved  in  this  case,  and  I  would 
rest  here,  were  it  not  for  the  annunciation 
in  the  prevailing  opinion  of  certain  proposi- 
tions from  which  I  feel  bound  to  express  my 
dissent.  It  is  asserted  that  the  organization 
and  control  of  a  political  party  are  no  longer 
matters  of  voluntary  agreement  among  the 
members  of  that  party,  but  that,  under  the 
statute  relating  to  primary  elecUons,  every 
party  must  have  a  county  committee,  and 
that  committee  must  be  appointed  and  or- 
ganized in  the  particular  way  prescribed  1^ 
the  statute.  This  doctrine  is  made  the 
foundation  for  the  argtiment  that  the  legis- 
lature meant  to  deprive  the  general  commit- 
tee, or  party  organization,  of  all  power,  ex- 
cept such  as  the  statute  gives  in  express 
terms.  From  this  doctrine  I  dissent  toto 
emlOm  If  the  stataite  is  to  be  so  construed, 
in  my  judgment  it  is  unconstitutional  and 
void.  The  right  of  the  electors  to  organize 
and  associate  themselves  for  the  purpone  of 
choosing  public  officers  is  as  absolute  and  be- 
yond l^slalive  control  as  their  right  to  as- 
sociate for  the  purpose  of  business  or  social 
intercourse  or  rebreation.  The  legislature 
mi^,  doubtless,  forlad  fraud,  corruption,  in- 
timidation or  other  crimes  in  political  or- 
ganizations the  same  as  in  business  assoda- 
ti<ms,  but  beyond  this  it  cannot  go.  Much 
is  said  of  the  evils  that  have  grown  up  in 
the  management  of  politick  parties,  and 
the  dictation  that  has  been  exercised  hy  po- 
litical leaders,  and  their  invasion  of  the 
rights  of  the  members  of  a  party,  and  it  is 
asserted  Uiat  the  statute  intended  to  secure 
to  all  citizens  equal  rights  in  the  manage- 
ment of  the  parties  to  which  they  mi^  be 
allied.  But  an  alUaoee  cannot  be  made  by 
one  person  alone.  It  requires  the  action  of 
several  whose  rights  are  equal.  Ko  one  can 
ally  himself  with  others  solely  by  his  voli- 
tion. Therefore  I  do  not  see  that  an  elector 
has  any  greater  rights  to  join  a  party,  un- 
less on  the  conditions  that  the  party  pre- 
scribes, than  he  has  to  insist  upon  entering 
a  partiiership,  on  oontrilniting  ids  quota  of 
capital,  agunst  the  wish  of  tiie  parties  then 
conducting  the  bndness.  In  People  v.  OtO- 
«on,  109  N.  Y.  389,  17  N.  E.  343,  it  was  held 
that  a  statute  prohibiting  any  gift  on  the 
sale  of  any  article  of  food,  or  any  other  arti- 
cle, as  an  inducement  to  purchase,  was  un- 
constitutional and  void,  in  that  it  infringed 
upon  the  liher^  of  the  dealer  to  pursue  a 
lawful  calling  in  the  manner  he  chose  to 
adopt.  The  liberty  of  the  electors  in  the 
exercise  of  the  right  vested  in  them  by  the 
Constitution  to  choose  public  officers  on 
whatever  principle,  or  dictated  by  whatever 
motive,  they  see  fit,  unless  those  motives 
contravene  common  morality,  and  are  there- 
fore criminal,  cannot  be  denied.  It  seems  to 
me  as  absolute  as  the  right  to  pursue  any 
trade  or  calling,  and  therefore  their  right  to 
associate  and  organise  for  that  purpose  is 
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equally  great.  The  statute  of  primary  elec- 
tions grants  the  right  to  join  in  the  manage- 
ment of  a  party  to  any  person  on  a  declara- 
tion of  his  int^tion  to  support  generally  the- 
candidates  oi  that  part^,  but  a  political  or- 
ganizatioii  may  be  unwilling  to  grant  mem- 
bership OB  these  terms.  It  may  make  past 
conduct,  and  not  future  promise,  the  condi- 
tion of  membership.  If  the  Ic^slature  can- 
prescribe  this  test  as  a  condition  of  member- 
ship in  a  party,  I  do  not  see  why  it  may  not 
require  as  a  condition  of  voting  at  a  Demo- 
cratic primary  a  declaration  of  belief  in  the 
free  coinage  of  silver  at  the  ratio  of  16  to  1^ 
or  of  membership  in  the  Republican  i>arty  a 
denial  of  the  application  of  the  Constituttoik 
of  the  United  States  to  the  territories  and 
dependencies  of  the  country.  Whether  these 
are  the  fundamental  doctrines  of  these  par- 
ties, I  do  not  attempt  to  say.  If  they  are, 
it  is  for  the  parties  uiemselves  to  so  declare, 
not  for  the  legislature.  The  rules  and  prin- 
ciples on  which  political  parties  are  to  be- 
conducted  must  necessarily  lie  largely  be- 
yond the  domain  of  legislative  interference^ 
because  they  relate  to  theacUonof  the  people, 
the  ultimate  source  of  sovereignty  in  what 
is  unquestionably  thdr  prerogative, — the 
election  of  public  officers.  It  may  be  that 
what  is  apparently  the  present  practice  of 
the  voters,  the  subordination  of  the  choice 
of  municipal  and  local  officers  to  the  parti- 
san tests  of  national  political  parties,  is  an 
evil,  and  leads  to  bad  government.  It  may 
also  be  that  the  blind  obedience  of  the  elec- 
tors in  voting  for  the  nominee  of  some  po- 
litical leader  is  ft  great  evil,  and  leads  to- 
corruption.  As  a  public  officer,  I  have  no 
opinion  to  express  on  these  quesUons,  though 
as  a  citizen  I  have  a  very  positive  judgment 
thereon.  It  may  be  that  tbt  voters  think 
it  is  necessary  to  choose  local  officers  on  par- 
ty lines  for  the  purpose  of  maintaining  toeir 
party  organiziaUtm,  and  ultimately  succeed- 
ing in  the  control  of  the  government,  atata- 
or  Federal,  on  larger  issues,  which  they  deeiifc 
more  important  than  local  contests,  and  they 
may  vote  for  nominees  selected  by  political 
leaders  because  of  implicit  faith  in  the  wis- 
dom and  int^rity  of  those  leaders.  Of 
course,  it  is  equally  possible  that  they  are- 
guided  by  no  such  reasons;  but  all  this  is 
something  with  which  the  legislature  has  no 
right  to  interfere,  because  in  these  mattera 
the  people  are  supreme.  The  legislature- 
may  doubtless,  to  a  certain  extent,  affect 
the  subject  by  providing  for  the  conduct  of 
elections  in  such  manner  as  to  render  inde- 
pendent voting  easy;  but  this  is  the  extent 
of  its  power.  The  evil  in  all  these  things 
comes  from  the  voluntary  acts  of  the  voters 
themselves,  and  can  be  eorrected  only  by 
arondng  the  consciences  of  the  electors  to 
their  responsibilities  and  duties.  A  rolo- 
which  would  permit  interference  with  the 
liberty  of  an  elector  in  his  political  action 
cannot  be  upheld,  no  matter  how  meritori- 
ous its  object  may  be  in  a  particular  case. 

I  think  the  statute  of  primary  elections 
can  be  sustained,  however,  where  political 
parties  voluntarily  take  advantage  of  it; 
that  is  to  say,  political  pMti^  may  hav*- 
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their  OT^nizations  and  primaries  outside  of 
the  statute  if  the^  choose,  but,  if  they  adopt 
the  atatutoiy  primaries  held  at  puhlic  ex- 
pense, they  become  subject  to  statutory 
rules.  This  admiasion  does  not  render  the 
views  eiqtresssd  as  to  the  power  of  the 
isUtnre  to  control  political  organizations 
irrelevant  to  the  discussion  of  this  case ;  for, 
if  the  subjection  of  the  political  parties  to 
tiie  provimons  of  the  statute  is  voluntary, 
we  may  assume  that  the  l^slature  did  not 
intend  to  deprive  party  organizations  of 
powers  that  they  formerly  had,  and  seem  al- 
moet  necessary  to  their  practical  adminis- 
tration.— powers  which  tn^  would  not  be 
likel7  to  surrender,  even  f6r  the  advantage 
of  holding  their  primaries  at  public  expense. 
In  analf^  to  the  case  of  a  corporation,  the 
ground  for  the  expulsion  of  a  member  must 
be  a  cause  arising  since  his  election,  at  which 
time  first  comes  into  being  the  duty  of  the 
member  to  the  committee.  People  ete  rel. 
Bartlett  v.  itedioal  Boa.  32  N.  Y.  187;  Faw 
eett  y.  Oharlea,  13  Wend.  477. 

Hie  order  appealed  from  should  ba  af- 
firmed, with  costs. 

CBvleB,  J.,  ooncnrs. 

Bwtl«tt»  J4  eoneurs  in  rtsnlt  reaehed  by 
OalUM,  J, 


Frederick  FOX,  Rtept^ 

V. 

MOHAWK  ft  HUDSON  RIYER  HOlfAKE 
SOCIETY.  Appt. 

i  N.  T  ) 

1.  nere  la  MI7  *  pMvertr 
ta  doca,  and  In  fact  there  may  be  said  to  be 
no  propertj  In  them  as  against  the  police 
power  of  the  state,  though  as  against  a 
wrongdoer  the  law  r^ards  them  as  propertj. 

%.  Tbe  awiHArr  destraetloa  or  Appro* 
pviatloB  of  A  dor  by  m  bwnsne  soel- 
Without  notice  to  the  owner,  when  be 
has  failed  to  ^oenre  a  license  for  the  dog  as 
required  by  Laws  1896,  chap.  448,  does  not 
constitute  a  taking  of  his  property  without 
doe  proceM  of  law,  though  such  a  conAsca- 
tlon  of  domestic  animals,  such  as  horses  and 
oxen,  woDid  be  In  violation  of  the  oonstltn- 
tlonal  provisions  on  that  subject. 

S.  Th«  mntlkorltr  riven  to  •  hmm«ne 
soelety  bj  Laws  ISfle,  chap.  448,  to  destroy 
or  appropriate  unlicensed  dogs,  Is  not  an  on- 
constitutional  delegation  of  governmental 
power  to  a  private  corporation,  since  nnll- 
eensed  dogs  bate  long  been  regarded  as  wab- 
ject  to  deatmetion  by  any  person. 

4.  The  mrwMt  of  Ueomse  fees  paid  for 
doys,  to  •  hmauwe  soelety-)  by  Laws 
1896,  chap.  448.  providing  that  such  fees  may 
be  used  by  the  society  towards  defraying  the 
cost  of  carrying  ont  the  provisions  of  the 
statute  and  maintaining  a  shelter  for  lost, 
strayed,  or  homeless  animals,  "and  for  Its 
own  porpoees,"  Is  an  appropriation  of  public 

Nora, — As  to  property  rights  in  dogs,  see 
Graham  v.  Smith  (6a.)  40  L.  R.  A.  508.  and 
mote:  also  Hodges  v.  Causey  (lUss.)  48  U  B. 
A.  95. 

il  L.  R.  A. 


moneys  for  private  use  in  violation  of  Const, 
art.  8. 

B.  The  prlvllegre  of  m  hnmane  society 
to  keep  aoKs  without  paying  any  license 
fee,  which  Is  conferred  by  Laws  1896,  chap. 
448,  while  every  other  citizen  Is  obliged  to> 
pay  such  fee,  is  the  grant  of  an  exclusive 
privilege  and  immunity  forbidden  by  Const., 
art.  8,  I  18. 

(Pebmary  6,  1901.) 

APPEAL  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Third  Deparment,  reversing  a  judg- 
ment of  a  Trial  Term  for  Albany  County  in 
defendant's  favor  in  an  action  brought  to  re- 
strain defendant  from  Idlling,  disposing  of, 
or  interfering  with  plaintm's  aogs.  Af- 
firmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  O.  B.  Wolllncton,  with  Meeerm. 
Hum  A  Jolmston,  for  appellant. 

Chapter  448  of  the  Laws  of  1898  is  a  valid 
exercise  of  the  "police  power"  of  the  state. 

The  dause  in  the  CcmstitutiMi  as  to  "due- 
prooesa  of  law"  confines  the  legitimate  ex- 
ercise M  governmental  powers  wiUiin  limits- 
established  law  for  the  protection  of  cer- 
tain rights  of  the  individuml  as  a  member  of 
Bociel^. 

It  18  impossible  In  any  case  to  determino- 
the  nature  or  extent  of  an  individual'a 
rights  without  considering  at  the  same  time 
the  rights  of  the  community.  Where  the 
rights  of  a  dngle  individual  conflict  with  the 
rights  of  a  eommunily  the  latter  must  con- 
trol. It  may  be  true  that  "due  proess*  of 
law"  may  in  a  particular  ease  be  completely 
fulfilled,  although  an  individual's  property 
is  destroyed  without  judicial  proceeqings- 
and  without  notice. 

"Due  process  of  law"  means  no  more  in  a 
given  case  than  that  the  abstract  rights  of 
the  individual  shall  be  respected  in  so  far  aa 
they  may  be  respected  without  defeating  th» 
object  to  be  attained,  to  wi^  the  public  good. 

It  is  admitted  that  the  legislature  may 
enact  that  no  one  m^  keep  a  doc  without  a 
license  to  do  so.  if  the  l^slature  has 
power  to  require  a  license,  it  has  the  power 
to  make  such  a  law  effective. 

The  statute  gives  to  all  citizens  who- 
would  own  dogs  notice  that,  unless  a  rea- 
sonable license  fee  be  paid,  judgment  of  oon- 
fisoation  will  go  against  them.  One  object 
of  the  law  is  thus  to  ascertain  the  ownership- 
of  dogs.  The  only  practicable  penalty  is  to- 
treat  the  unlicensed  Aog  as  a  public  nui- 
sance. 

The  "law  of  the  land"  in  England  did  not 
provide  in  every  case  for  formal  judicial 
proceedings  even  when  the  subject-matter 
was  not  a  nuisance. 

Den  est  dem.  Murroff  v.  Hoboken  Land  A- 
Improv.  Co.  18  How.  272,  15  L.  ed.  372;  Da- 
vidion  V.  A'ew  OrfeoM,  06  U.  B.  07,  24  L  ed. 
616;  Stvart  t.  PttlffMr,  74  N.  Y.  193, 30  Am. 
Kep.  289. 

fiomeless  dogs  may  bs  declared  to  be  nui- 
sances by  the  legislature,  and  upropriato- 
summary  methods  vomj  bs  provided  to  eit> 
terminate  them. 
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People  T.  West,  100  If.  Y.  203,  60  Am.  Rep. 
452,  12  N.  E.  610;  Lawton  T.  fTteele,  162  U. 
-6.  133,  38  L.  ed.  386.  14  Sup.  Ct  Rep.  499; 
Hart  Albatky,  9  Wend.  690,  24  Am.  Dec 
105  J  Neu)  York  Health  Department  v.  Trin- 
ity Church,  14S  N.  Y.  82,  27  L.  R.  A.  710, 30 
N.  E.  833. 

The  exiatenee,  from  a  very  early  date,  of 
«tatutoi7  proviBiona  in  reference  to  the  pay- 
ment of  taxes  or  license  fees  upon  dogs,  and 
ior  the  killing  of  unlicensed  do^  without 
motice,  is  a  controlling  argument  in  favor  of 
the  validity  of  such  statutes. 

There  is  nothing  in  the  Omstitution  which 
forbids  the  legislature  from  oonferring  pub- 
lie  functions  upon  a  ewporatitm. 

People  ear  ret.  fTtoM  Bd.  of  Oharitiea  t. 
yeic  York  Boo.  for  PreooittUm  of  Orweity  to 
Children,  161  N.  Y.  233,  SB  N.  E.  1063. 

There  are  local  officers  who  are  neitiier 
4x>unt7  officers  nor  monicipal  officers. 

Dempaey  v.  Sew  York  C.  A  E.  R.  R.  Co. 
i40  N.  Y.  290,  40  N.  E.  867 ;  Liquor  Tax  Law 
1806,  chap.  112, 18  0, 10;  Aetor  r.  Veto  York, 
^62  K.  Y.  607;  ICe  Whiting,  2  Barb.  613;  Peo- 
ple e»  reU  Saratoga  Bpriagt  Bd.  of  Bda.  v. 
Bennett,  64  Barbi  480;  People  em  rel.  Wood 
V.  Draper,  15  N.  Y.  632;  People  t.  Pinokney, 
-32  N.  Y.  877;  Sturgia  t.  Spoffori,  46  N.  Y. 
440 ;  Hew  York  Fire  Department  v.  Atlae  8. 
J3.  Co,  100  N.  Y.  666,  13  N.  E.  329;  People 
■ex  rcl.  McMuUen  v.  Bhepard,  36  N.  Y.  286. 

The  act  in  question  is  not  invalid  under 
U.  8.  Const.  6ih  Amoid. 

BenteU  V.  Jiew  Orleeau  A  C.  B.  Co.  166  U. 
£.  698,  41  L.  ed.  1169,  17  Sup.  Ct  Rep.  693. 

Similar  statutes  have  been  declared  to  be 
valid  in  other  states. 

Tower  v.  Toicer,  18  Pick.  262;  Blair  v. 
Forehand,  100  Maaa.  136,  07  Am.  Dec.  82,  1 
Am.  Kep.  94;  Mowery  v.  Salisbury,  82  N.  C. 
175;  Faribault  v.  Wilton,  34  Minn.  254,  26 
N.  W.  440;  Uorey  v.  Brown,  42  N.  H.  373; 
•Oarler  v.  Dow,  16  Wis.  298 ;  Gray  v.  Kim- 
ball, 4S  Me.  200;  Craneton  v.  Augueta,  61 
Oa.  572;  Van  Bom  v.  People,  46  Midi.  183. 
41  Am.  Rep.  150,  0  N.  W.  246;  Mitohell  v. 
Williama,  27  Ind.  62;  Em  parte  Cooper,  3 
lex.  App.  489.  30  Am.  Rep.  162;  Harrington 
V.  Milet,  U  Kan.  480,  15  Am.  Rep.  365; 
Tiedeman,  Pol.  Power,  141  (a) ;  Cooley, 
Const  Lim.  6th  ed.  p.  740  and  note;  Julienne 
T.  Jackvm,  69  Miss.  34,  10  So.  43;  State  ea 
rel.  Curtia  Topeka,  36  Kan.  76,  59  Am. 
Rep.  629,  12  Pac.  310;  Holler  v.  Sheridan, 
27  Ind.  494;  Jenkins  r.  Ballantyne,  8  Utah. 
£45.  16  L.  R.  A.  689,  30  Pao.  760;  Carthage 
V.  Rhodes,  101  Mo.  175.  9  L.  R.  A.  362,  14  S. 
W.  181;  HoUt  V.  Roe,  39  Ohio  St  340.  48 
Am.  Rep.  469;  Hagerstovm  v.  Witmer,  86 
Md.  293,  39  L.  R.  A.  649.  37  Ati.  965;  Hamby 
-V.  Samson,  106  lowa,  112,  40  L.  R.  A.  608, 
74  N.  W.  018,  67  Am.  St  Rep.  208,  note. 

^easra.  David  B.  HUl  and  John  L. 
Cadwalader,  with  Mr.  J.  Btajhew 
Wnlnwrlskt,  by  leave  ol  court  submitted 
arguments  on  behalf  of  soeietiet  similar  to 
appellant: 

The  provision  for  the  destruction  of  unli- 
«ensed  dt^  does  not  violate  any  clause  of 
-the  Constitution. 

The  right  of  the  summary  abatement  of 
Jtl     R.  A. 


nuisances,  without  personal  notice  to  the 
owner,  was  an  established  principle  of  the 
common  law,  and  was  not  aorogated  by  the 
Constitution. 

Lav:ton  v.  fiteete.  119  N.  Y.  235.  7  L.  R.  A. 
134,  23  N.  B.  878;  ffort  r.  AOwitf,  B  Wend. 
589,  24  Am.  Dee.  166;  Aooihoell  v.  Voaring, 
36  N.  Y.  308;  SentoU  v.  How  Orleans  d  R. 
Co.  160  U.  S.  704.  41  L.  ed.  1172,  17  Sup,  Ct. 
Rep.  603;  Happy  v.  Mosher,  46  N.  Y.  318. 

A  municipal  corporation  may,  without  in- 
curring liability,  destroy,  if  necessary,  the 
building  of  a  citizen,  to  prevent  the  spreatl 
of  a  conflagration;  and  yet>  teebnically 
speaking,  there  has  been  no  ''process  of  law." 

>tebJ  V.  Deo  Moines,  89  Iowa,  676,  18  Am. 
Rep.  46. 

Such  right  is  based  upon  the  theory  that 
in  such  oases  a  public  danger  exists, — ^Uke  a 
public  nuisance, — ^wbieh  must  be  avwted  or 
abated  for  the  public  good. 

People  ex  ret.  Brisbane  t.  Buffalo,  76  N. 
Y.  668,  32  Am.  Rep.  337 ;  Struoe  v.  Droge, 
62  How.  Pr.  283;  RtuseU  Veto  Yorl:,  2 
Denio,  461;  Taylor  v.  Plymouth,  6  Met  462. 

The  legislature,  la  the  exereiss  of  the  po* 
lioe  power  of  the  state^  may  determine  what 
acts  or  what  uses  of  property  constitute  pub- 
lie  nuisances,  and  may  provide  for  the  abate- 
ment of  such  nuieancee  and  the  summary 
destruction  of  the  property. 

Lauilow  V.  Steele,  119  N.  Y.  238.  7  L.  R.  A. 
134,  23  N.  E.  678;  People  T.  OUlson,  100  K. 
Y.  401,  17  N.  E.  343;  Bertholf  v.  O'ReUly. 
74  N.  Y.  600.  80  Am.  Rep.  328;  Bo  Jnoobt, 
08  X.  Y.  108,  60  Am.  Rep.  636. 

A  man  who  does  not  properly  «are  fbr  a 
dog  does  not  deserve  its  ownsrship,  and  th« 
dc^  becomes  a  nuisance. 

The  right  to  destroy  unlicensed  dogs  with- 
out notice  to  the  owner  and  without  judicial 
proceeding,  in  aid  of  the  public  health  and 
safety,  proceeds  upon  the  same  ground  as 
statutes  aathoririBg  boards  of  iiaalth  in 
cities  to  direct  alterations  and  improvements 
in  buildings  to  conserve  the  public  health, 
which  may  be  done  without  notice  to  or 
hearing  by  the  owner. 

Hew  York  Health  Department  v.  Trinity 
Church,  146  N.  Y.  32,  27  L.  R.  A  710,  39 
N.  B.  838 ;  People  ea  rel.  Copoutt  v.  Yonkers 
Bd.  of  Health,  140  N.  Y.  1,  23  L.  R.  A  481, 
3S      E.  320. 

The  statute  preventing  the  carrying  on  of 
the  buniness  of  barbering  on  Sunday  was 
sustained  as  a  valid  exercise  of  the  polioe 
power  in  aid  of  the  public  health. 

Peepto  V.  Hawtor,  140  N.  Y.  195.  31  L.  R. 
A.  680,  43  N.  E.  641. 

While  d(^  are  property,  they  aro  only 
such  in  a  qualified  sense. 

Dunlap  V.  Sttyder,  17  Rarb.  561. 

"Duo  process"  does  not  absolutdy  require 
personal  notice  to  an  owner. 

Happy  V.  Mosher,  48  N.  Y.  313. 

The  act  of  1806  is  not  unconstitutional 
simply  because  it  vests  in  the  defendant  so- 
ciety the  execution  of  eertain  polios  powsrs 
of  the  state. 

There  is  nothing  in  the  Constitution  which 
prevents  the  Ic^slatore  tsfun  oonferriaf 
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f  aula  fiiiieU<nis,  not  only  npon  a  municipal 
-«orpontion,  bat  upon  any  other  corpwration. 

Quasi-public  ocH'porationB  are  corpora- 
-tiona  technically  private,  but  yet  of  a  qnasi- 
-ftublie  character,  naying  In  view  some  great 
public  enterprise,  in  which  Uie  public  inter- 
-ests  are  directly  involved  to  bu«i  an  extent 
*a  to  justify  conferring  upon  them  import- 
ant governmental  powers,  such  as  the  exer- 
-«iae  of  the  right  of  eminent  domain. 

Mmer^  Dttch  Co.  v.  Ztiterbaoh,  87  CaL 
£43,  0»  Am.  Deo.  300. 

llie  books  are  foil  of  cues  recogniidng  as 
■quasi-public  corporations  those  which  are 
technically  private,  but  which  exercise  cer- 
tain "governmental  powers"  and  perform  va- 
viouB  public  functions. 

Railroad  Comrt.  v.  i'ortland  d  O.  O.  R.  Co. 
•«3  Mfc  18  Am.  Bep.  211;  Foster  T. 
Fov)l«r,  60  Pa.  27;  Fourth  BohooUDitt.  v. 
Wood,  13  Mass.  197;  Grant  v.  Fwcher,  5 
<3ow.  300;  Point  Chautauqua  Association, 
Laws  188S,  chap.  196;  Sylvan  Beach,  Laws 
1890,  chap.  812;  Round  Lake  Camp  Meeting 
Aseo.  Laws  1880,  diw.  260;  Beneoa  Nation  of 
Indiana  y.  John,  S7  Abb.  N.  C.  16  N.  Y. 
^app.  40. 

Mr.  J.  FrMt.  wltli  Jfr.  Xb  C.  Wwrnw, 
for  respmndent: 

The  act  in  question  is  In  Tiolaticoi  of  ar- 
ticle 6  and  ortiola  14.  i  1.  of  tiie  Amend- 
mente  to  tiie  Constitution  of  the  United 
states,  and  of  article  1,  |  6,  of  the  Constit^- 
"tion  of  the  state  of  New  York,  as  it  deprives 
fiersons  of  their  property  wiUiont  due  proc- 
■ess  of  law  and  without  just  compensation. 

Dogs  ore  property  within  the  meaning  of 
the  Cmistitntion  of  the  state  of  New  York. 

MutlaU/  T.  PwpU,  60  N.  Y.  366;  People 
■m  rel.  Shamd  t.  Tighe,  0  Misc.  607,  SO  N.  Y. 
Snpp.  368;  RoOacoU  r.  Jfearing,  35  N.  Y. 
^6;  King  t.  Baj/ea,  80  Me.  206, 13  Atl.  882 ; 
Shaw  T.  A'ennedy,  4  N.  C.  <Term  Sep.)  168; 
Vordm  ▼.  Mount,  78  Ky.  86,  SO  Am.  Rep. 
-SOS;  Waahinffton  x.  Mtiga,  1  MacArth.  53; 
State  V.  Yatet,  10  Ohio  Dee.  Reprint  ed. 
182;  A.roher  t.  Baertaohi,  8  Ohio  C.  C.  12; 
Fagin  f.  Okie  Bimane  Boe.  0  Ohio  Dec  841; 
Lmn  T.  Btate,  88  Tta.  Crim.  Bep.  1B8,  25  S. 
■W.770. 

The  law  Is  anoonatituilonal  for  the  reason 
that  it  authorizes  the  exercise  of  a  power  of 
taxation  not  recognized  by  the  Constitution. 

If  the  mon^  derived  from  the  act  are  es- 
-aential  to  provide  means  to  secure  the  pub- 
lic from  dangers  of  lost  and  homeless  dogs, 
mm  claimed  fay  the  defendant,  then  all  property 
ehould  be  charged  with  its  proportionate 
tiurden.  One  class  of  property  may  not  be 
«ingly  charged  therewi^. 

atuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Bep.  289. 

The  private  property  of  a  citizen  cannot, 
^  the  exercise  of  the  legislative  power  in 
■any  form,  be  taken  from  him  and  given  to 
jmothcr  or  to  a  corporation.  Such  act 
would  be  judicially  depriving  him  of  his 
|iroperty  without  due  proceaa  of  law. 

Ttuner  v.  Althaua,  6  Neb.  54;  Philadel- 
phia Aaao.  for  Iteliaf  of  IHattlleA  Firemm  t. 
Wood,  30  Pa.  75. 
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A  license  fee  is  a  tax  when  revenue  la  the 
mere  purpose  for  which  It  is  Imposed. 
Destf ,  Taxn.  305. 

The  impositkm  of  a  tax  forbidden  by  tiie 
Constitution  cannot  be  supported  as  an  ex- 
erdae  of  the  police  power  of  the  state. 

Ban  Franoiaoo  v.  Liverpool  d  L.  d  Q.  Ina. 
Co.  74  Cal.  113,  15  Pac.  380. 

A  license  is  a  right  granted  by  soma  com- 
petent authority  w  do  an  act  which  with- 
out such  authority  would  be  ill^;al.  A  tax 
is  a  rate  or  sum  of  money  assessed  upon  the 
personal  property,  etc.,  of  the  citizen. 

Jlome  Ina.  Co.  v.  Auguata,  50  Ga.  530; 
Cooley,  Taxn.  573;  People  em  rel.  Einafeld 
V.  Murray,  149  N.  Y.  377,  32  L.  R.  A.  344,  44 
N.  E.  146;  Po*(ai  'J'eleg.  Cable  Co.  v.  Charlea- 
ton,  153  U.  8.  692,  38  L.  ed.  871,  4  Inters. 
Com.  Rep.  637,  14  Sup.  Ct.  Rep.  1094;  Borne 
Ina.  Co.  V.  Auguata,  93  U.  8.  122,  23  L.  ed. 
825. 

The  taxing  power  cannot  be  invoked  in  aid 
of  an  enterprise  strictly  private  (Citizen:^ 
8av.  d  L.  A$so.  v.  Topeka,  20  Wall.  663,  22  L. 
ed.  461),  even  though  it  would  tend  to  in- 
crease tJie  bnslnees  prosperi^  the  munici- 
pality. 

IVsistner  v.  Douglaa,  64  N.  Y.  91,  21  Am. 
Bep.  586;  Spencer  v.  Jttint  Bchool  Diai.  No. 
6,  15  Kan.  202,  22  Am.  Rc^.  268. 

To  take  fnmi  one  citizen  to  bestow  npon 
another  citizen  or  corporation  for  private 
uses  or  enterprises  is  not  legislation,  and  Is 
beyond  the  power  of  the  legislature. 

Citvsena'  8ae.  d  L.  Aaao.  v.  Topeka,  20 
WaU.  663,  22  L.  ed.  461;  People  em  rel.  Mo- 
Lvan  V.  Flagg,  46  N.  Y.  401. 

This  act  cannot  be  uj^d  under  the  "po- 
lice power"  of  the  state. 

People  y.  Smith,  108  Mich.  827,  82  L.  R. 
A.  853,  66  N.  W.  382;  Lawton  v.  jfteelc,  152 
U.  B.  133,  38  L.  ed.  385,  14  Sup.  Ct.  Rm.  400; 
Austin  V.  Murray,  16  Pick.  121;  BriU  v. 
Ohio  Humane  Boo.  4  Ohio  C.  C.  358. 

The  grant  of  a  license  is  the  exercise  of 
sovereign  power,  and  may  not  be  delegated 
to  private  corporations. 

The  act  is  m  the  nature  of  a  gratuity, 
rmtlur  than  within  the  p<^os  power. 

People  V.  GiUaon,  109  N.  Y.  389,  17  N.  S. 
343 ;  Buah  v.  Orange  County  Super*.  10  App. 
Div.  542,  42  N.  Y.  Supp.  417. 

Cnllea,  J.,  delivered  the  opinion  ol  the 
court: 

This  action  was  brought  to  restrain  the 
defendant  from  killing,  disposing  of,  or  in- 
terfering with,  the  plaintilrs  dogs;  he  hav- 
ing refused  to  pay  toe  license  fee  prescribed 
by  chapter  448,  Laws  1896,  entiUed  "An 
Act  for  The  Prevention  of  Cruelty  to  Ani- 
mals and  Empowering  Certain  Societies  for 
the  Prevention  of  Cruelty  to  Animals  to  Do 
Certain  Things."  The  defendant  was 
formed  by  the  couaolidation  of  a  society  for 
the  prevention  of  cruelty  to  children  with 
one  for  the  prevention  of  cruelty  to  animals, 
and  was  vested  with  all  the  powers  of  each 
association.  Chapter  292,  Laws  1694.  The 
defendant  in  its  answer  pleaded  its  corpo- 
rate organization  and  its  power  and  author- 
ity under  the  statute  of  1896,  fU^^P9iLfl|9 
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trial  admitted  Ita  Int«nt  to  ttim  the  plain- 
tiff's dogs  for  nonpayment  of  license  fees. 
The  sole  question  involved  in  the  case  is  the 
constitutionality  of  the  provisions  of  this 
statute.  No  objection  has  been  made  to  the 
mode  of  procedure  adopted,  nor  to  the  plain- 
tiCT's  rif;ht  to  maintain  the  action,  and  we 
shall  raise  none.  The  court  at  special  term 
held  the  statute  valid,  and  rendered  judg- 
ment for  the  defendant.  The  appellate  di- 
vision reversed  the  judgment  below  and 
granted  a  new  trial,  and  from  the  order  of 
reversal  the  defendant  has  appealed  to  this 
court. 

The  statute  of  1886  provides  that  every 
person  who  owns  or  harbors  dogs  within  the 
limits  of  any  city  having  a  specified  popula- 
tion, in  which  there  exists  or  may  there- 
after exist  an  inoorporated  BOciety  for  the 
prevention  of  cruelty  to  animals,  shall  pro- 
cure a  yearly  license  for  each  animal,  and 

Ely  the  sum  of  $1  tiierefor  to  such  society, 
ogs  not  licensed  according  to  the  provi- 
sions of  the  act  shall  be  seized,  and,  if  not 
redeemed  within  forty-eight  hours,  de- 
stroyed, or  otherwise  disposed  of,  at  the  dis- 
cretion of  the  society.  The  license  fees  are 
to  be  used  by  the  society  towude  defraying 
tiie  cost  of  carrying  out  the  provisions  of  the 
statute  and  maintaining  a  shelter  for  lost, 
strayed,  or  homeless  animals,  "and  for  its 
own  purposes."  The  learned  appellate  divi- 
sion held  this  le^slation  void  on  two 
grounds:  First,  that  the  direction  for  the 
summary  destruction  or  appropriation  of 
the  dog  without  notice  to  the  owner  was  tak- 
ing  the  property  of  such  owner  without  due 
process  of  law;  second,  that  the  aot  assumed 
to  vest  in  the  defendant,  a  private  corpora- 
tion, the  execution  of  certain  police  powers 
of  the  state,  and,  in  effect,  to  constitute  it  a 
public  officer. 

We  are  of  opinion  that  the  decision  below 
cannot  be  upheld  on  either  of  these  grounds. 
Under  any  circumstances,  there  is  but  a 
qualified  property  in  dogs,  eats,  and  similar 
animals ;  and  in  fact  there  may  be  said  to  be 
no  property  in  them  as  against  the  police 
power  of  the  state.  In  Sentell  v.  Jfew  Or- 
leans a  C.  R.  Co.  168  U.  S.  698,  41  L.  ed. 
1169,  17  Sup.  Ct.  Rep.  693,  the  Supreme 
Court  of,  the  United  States  upheld  the  con- 
stitutionality of  a  statute  of  the  state  of 
Louisiana  which  provided  that  no  dog  should 
be  entitled  to  the  proteeUon  of  the  law  unless 
it  should  have  been  placed  on  the  assessment 
rolls,  and  that  the  owner  should  not  recover 
for  injuries  done  to  the  dog,  in  any  civil  ac- 
tion, beyond  the  value  &xm  by  him  on  the 
aBsesement  roll,  which  statute  was  chal- 
lenged as  depriving  the  owner  of  property 
witltout  due  process  of  law,  in  contraventiou 
of  the  14tfa  Amendment  of  the  Federal  Con- 
stitution. In  the  opinion  there  delivered 
will  be  found  a  review  of  the  common  law  on 
the  subject  of  dogs,  and  of  tlie  l^slation  of 
the  various  states  and  the  ded^on  of  the 
■tote  courts  on  the  same  subject  Such  le^ 
islation  and  decisions  are  in  substantial  bar- 
raouy.  In  Blair  v.  Forehand,  100  Mass.  136, 
1  Am.  Rep.  94,  97  Am.  Dec.  82,  a  sUtute 
authorizing  the  summary  destruction  of 
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doffi  aot  licensed  and  collared  aoewding  tt^ 
the  provisions  of  the  statute  was  held  v^liA: 
and  constitutional.  It  was  there  said: 
"Dogs  have  always  been  held  by  the  Ameri- 
can courts  to  be  entitled  to  less  legal  regard - 
and  protection  than  more  harmless  and  use- 
ful domestic  animals."  In  Moreufood  v. 
Wakefield,  133  Mass.  240,  a  statute  whiclk 
authorized  auy  person  to  kill  a  dog  which 
had  no  collar  onj  even  tboua^  licensed,  wa^ 
upheld.  The  decisions  in  Morey  v.  Brovm, 
42  N.  H.  373;  Tenney  v.  Lerue,  16  Wis.  SC6; 
Mitchell  V.  Williami,  27  Ind.  62;  Ba  parts 
Cooper,  3  Tex.  App.  480.  30  Am.  Rep.  162; 
Jenkins  v.  Ballantyne,  S  Utah,  245,  16  L.  R. 
A.  689,  30  Fac.  760, —  are  to  the  same  effect- 
Kor  is  the  rule  in  this  state  different.  la 
Mullaly  V.  People,  86  N.  Y.  36fi,  it  was  held 
that  dogs  are  the  subject  of  larceny;  the  de- 
tision  proceeding  on  the  ground  that  the  Re- 
vised Statutes  had  changed  the  common-law- 
rule  to  the  contrary,  and  rec(M[nized  aa- 
property  by  providing  for  their  taxation. 
But  the  proposition  Uiat  there  is  property 
in  a  dog  as  against  a  wrongdoer  is  very  dif- 
fereut  from  the  proposition  that  an  owner 
has  the  same  right  of  property  in  a  dog,  a» 
against  the  p<diee  power  of  tlu  stat^  mich 
he  has  in  useful  domestic  animals.  Ths- 
same  title  of  the  Revised  Statutes  that  di- 
rected the  taxation  of  dogs  (title  17,  chap. 
20,  p.  1 )  authorized  ai^  person  to  kill  a  d<^ 
so  taxed  unless  the  tax  was  paid  within  five- 
clays  after  demand  (S  6),  or  any  dog  which 
he  might  see  chasing,  worrying,  or  woundin^p 
an>'  sheep  (|  16).  This  last  provision  wao- 
but  a  re-enactment  of  previous  legislation. 
1  Rev.  Laws  1613,  p.  169,  SS  1>  ?-  Summary 
confiscation  of  this  character,  without  judi- 
cial process,  would,  in  the  ease  of  domestiir 
animals  such  as  horses,  oxen,  and  the  like., 
even  though  those  animals  were  trespassing, 
be  unconstitutional  {Rockwell  v.  'Searing,  35 
N.  Y.  302 ) ;  but  the  legislation  regarding 
d(^,  though  it  has  stood  on  the  statute 
books  for  nearly  a  century,  has  never  been 
questioned. 

Nor,  if  the  statute  is  not  condemned  for 
other  reasons,  do  we  think  it  presents  a  case 
of  the  delegation  of  governmental  power  tO' 
a  private  corporation.  As  unlicensed  dogs- 
have  been  so  long  subject  to  destruction  by 
every  person,  the  authority  given  to  the  offi- 
cers or  agents  of  the  defendant  to  kill  such 
di^  is  neither  greater  nor  less  than  that 
conferred  on  other  citizens. 

We  think,  however,  that  the  statute  is  un- 
conutitutional  so  far  as  it  requires  the  owner 
of  a  dog  to  pay  a  license  fee  to  the  defend- 
ant for  its  own  use.  In  People  e»  rel.  Eim- 
feld  V.  Murray,  149  N.  Y.  374,  32  L.  R.  A. 
344,  44  N.  E.  146,  the  question  was  as  to  the 
validity  of  the  liquor  tax  law,  which  was  as- 
sailed as  directing  an  appropriation  of  pub- 
lic money  for  local  purposes,  and  as  not  hav- 
ing been  passed  by  a  two-thirds  vote  of  the 
legislature,  as  required  by  S  20,  art.  3,  of  the 
Constitution  of  the  state.  The  statute  waa- 
upheld  on  the  ground  that  the  term  "pub- 
lic money"  was  used  in  this  section  of  th& 
Constitution  in  the  narrow,  restricted  sense- 
oi  meaning  money  of  the  state  at  1«^  ii^ 
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-contradistinction  from  moneyv  raised  for  lo- 
■eal  governmental  purposes.  Judge  An- 
■^revs,  in  delivering  uie  opinion  in  that  case, 
wrote  of  license  fees:  "In  a  strict  and  ac- 
curate sense,  they  were  public  moneys.  No 
-exaction  can  be  lawfully  made  of  a  citizen, 
*  liy  way  of  tax,  impost,  or  excise,  escept  un- 
iler  the  aathorit^  of  the  l^ilatnre;  and  the 
product  of  such  impOMtion  is  public  money." 
The  oorrectnesB  of  this  doctriiie  is  too  clear 
to  be  questioned.  The  appropriation  of  pub- 
lie  money  for  other  than  strictly  govern- 
mental purposes,  and  its  expenditure 
through  other  than  official  channels,  hare 
been  most  carefully  limited  by  article  8  of 
the  Constitution.  By  fi  9  it  is  prescribed: 
"'Neither  the  oiadit  nor  the  money  of  the  state 
shall  be  given  or  loaned  to  or  in  aid  of  any 
■association,  corporation,  or  private  under- 
talcing.  This  section  shall  not,  however, 
prevent  the  legislature  from  making  such  pro- 
vision for  the  education  and  support  of  the 
blind,  the  deaf  and  dumb,  and  juvenile  de- 
linquents, as  to  it  may  seem  proper."  By  fi 
10:  "No  county,  city,  town,  or  village  shall 
hereafter  give  any  mon^  or  projierty,  or 
loan  its  money  or  credit  to  or  in  aid  of  any 
individual,  association,  or  corporation. 
.  .  .  I'his  section  shall  not  prevent  such 
•county,  city,  town,  or  village  from  making 
-such  provision  for  the  aid  or  support  of  its 
poor  as  may  be  authorized  by  law.^'  Section 
14  provides:  "Nothing  in  this  Constitution 
oontained  shall  prevent  the  l^idature  from 
making  such  provision  for  the  education  and 
support  of  the  blind,  the  deaf  and  dumb,  and 
juvenile  delinquents,  as  to  it  may  seem 
proper;  or  prevent  any  county,  city,  town, 
-or  village  from  providing  for  the  care,  sup- 
port, maintenance,  and  secular  education  of 
inmates  of  orphan  asylums,  homes  for  de- 
pendent children,  or  correctional  institu- 
tions, whether  under  public  or  private  con- 
trol. Payments  counties,  cities,  towns, 
and  vUlages"  for  tiiese  purposes  "may  he  au- 
thorized, but  shall  not  he  required,  by  the 
If^slature."  By  this  comprehensive  enu- 
meration of  money  of  the  state,  of  a  county, 
■city,  town,  and  village,  it  is  plain  that  the 
'Constitution  meant  to  include  all  public 
moneys  which  are  raised  in  any  manner 
throtighout  the  state  as  an  exaction  from  the 
citizen  by  the  taxing  or  licensing  power  of 
government.  Pecuniary  penalties  for  of- 
fenses are  not  imposed  under  either  the  tax- 
ins;  or  licensing  power  of  the  state,  and  pro)>- 
abiy  would  not  fall  within  the  constitutional 
restrictions  as  to  public  money.  So  little 
vested  right  of  property  is  there  in  a  pen- 
■alty  that  in  a  civu  case  it  may  be  taken 
away  by  the  repeal  of  the  statute  at  any 
time  before  judgment  (Coolcty,  Const.  Lini. 
p.  383 ;  People  ex  rel.  Fleming  t.  Ltvingtton, 
■4  Wo^  fi£6),  and  in  criminal  eases  also  by 
Mkrdon.  Authority  to  apply  public  moneys 
tor  educational  purposes  is  givra  in  other 
•aeetions  of  the  CoiwtituUon.  If  the  appro- 
priation to  the  defendant  of  the  license  fees 
prescribed  this  statute  is  a  gift  of  money 
to  or  in  aid  of  an  association,  corporation, 
•or  private  undertaking,  then  it  is  in  conflict 
wiui  the  oonstitational  provision  dted.  It 
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is  not  necessary  to  detemdne  whether  these 
license  fees  are  to  be  regarded  as  the  mon^ 
of  the  city  or  the  mtmey  of  the  state.  If 
money  of  the  city,  only  permissive  legislation 
empowering  its  appropriation  is  authorized 
by  the  Constitution.  If  it  is  the  money  of 
the  state,  it  does  not  come  within  the  exc5ep- 
tion  to  tiie  oonstitutioaal  inhibition,  to  wit, 
"provision  for  the  education  and  wajtport  of 
the  blind,  the  deaf  and  dumb,  and  juvenile 
delinquents." 

It  18  contended,  however,  that  the  defend- 
ant, though  a  corporation  organized  by  the 
voluntary  acts  of  individuals,  is  a  "subordi- 
nate governmental  agencj^,"  and  that  an  ap- 
propriation of  money  to  its  use^  is  hut  an  ap- 
propriation of  money  for  the  support  of  the 
government,  and  not  within  the  constitu- 
tional restrictions.  If  it  were  necessaiy  for 
the  disposition  of  this  case,  agreeing  with 
the  view  of  the  learned  appellate  division,  I 
certainly  should  deny  the  right  of  the  l^s- 
lature  to  vest  in  private  associations  or  cor- 
porations authority  and  power  affecting  the 
life,  liberty,  and  property  of  the  citizens,  ex- 
cept that  of  eminent  domain,  to  be  exercised 
for  a  public  purpose,  and  tiie  mana^^ement 
and  control  of  reformatory  institutions  to 
which  persons  may  be  committed  by  the  ju- 
dicial or  other  public  authorities.  There 
may  be  other  exceptions,  but  they  do  not  oc- 
cur to  me.  Of  course,  the  state  or  any  of  its 
subdivisions  may  employ  individuals  or  cor- 
porations to  do  work  or  render  service  for  it^ 
but  the  distinction  between  a  public  officer 
and  a  public  employee  or  contractor  is  plain 
and  well  recognized.  People  ea  rel.  Peroival 
V.  Cram,  164  N.  Y.  167,  68  N.  E.  112; 
Mechem,  Pub.  Olf,  {2.  I  do  not  base  my 
judgment  exclusively  on  the  view  that  a  cor- 
poration cannot  take  an  oath  of  office,  for 
the  acts  of  the  corporation  must  be  done  by 
agents,  who  are  natural  persons.  In  many 
casss  tiie  legidature  has  created  eorpora- 
ticms  from  boards  of  public  officers.  My 
chief  objection  is  that  the  corporations  are 
private  in  the  sense  that  they  proceed  from 
the  voluntary  action  of  individual  citizens 
alone  (in  many  cases  it  is  not  necessary  that 
the  members  of  the  corporation  should  he 
citizens),  that  the  agen^  or  officers  of  the 
corporation  are  appointed  such  by  tiie  cor- 
porators, fuid  that,  if  such  agents  are  in- 
vested 1^  virtue  of  their  a^cy  alone  with 
the  power  of  public  officers,  it  is  in  substance 
devolving  the  choice  of  public  offices  on  a 
few  of  Uie  citizens,  and  possibly  persons  not 
citizens,  while  under  the  Constitution  all 

fublic  officers  must  be  elected  or  appointed 
y  other  puUio  authorities,  and  thus  trace 
their  title  to  power  and  authority  either  im- 
mediately or  mediately  back  to  the  people. 
See  Amet  v.  Port  Huron  Log  Driving  d  Boom 
Co.  11  Mich.  139,  83  Am.  Deo.  781; 
Staie  em  rst.  Atty.  Om  t.  KennoHj  7 
Ohio  St.  547 ;  Btate  ea  rel  Clarh 
V.  Stanley,  60  N.  C.  50,  8  Am.  Bep.  488. 

But,  if  we  assume  that  the  Iwielature  can 
create,  and  has  created,  this  defendant  "a 
subordinate  governmental  agency"  to  assist 
in  the  enforcement  of  the  criminal  laws  rel* 
ative  to  cruelty  to  animals^  ^tiU*  that  ^ 
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sumption  will  not  ostabtisli  the  proposition 
that  tlie  devotion  of  these  license  fees  is  to 
a  governmental  purpose.  It  cannot  be  said 
to  Ik  compensation  for  services  done  in  tlie 
destruction  of  the  dogs,  for  the  amount  of 
money  received  is  in  inverse  proportion  to 
the  servieea  rendered.  If  licenses  were 
taken  out  for  all  the  dogs,  there  would  be  no 
dogs  to  be  killed,  and  the  defendant  would 
receive  the  money  without  service.  While, 
if  none  of  the  dogs  was  licensed,  all  would  be 
subject  to  destruction,  and  the  defendant 
would  obtain  nothing  for  its  services.  But 
the  defendant  is  not  required  to  kill  unli- 
censed dogs.  It  may  dispose  of  them  as  it 
Bees  fit,  and  tJier^ore  retain  them.  It  is  em- 
powered by  the  statute  to  apply  the  license 
moneys  to  maintaining  a  shelter  for  lost, 
strayed,  or  homeless  animals,  which  would 
include  the  very  dogs  seized  for  nonpayment 
of  the  license.  I  cannot  see  why,  under  this 
statute,  the  defendant  m&^  not  maintain  a 
kennel  of  the  largest  description  in  which  to 
retain  dc^  for  its  pleasure  or  from  which 
to  sell  dogs  for  Its  jn^t.  It  seems  to  me 
idle  to  argue  that  siudi  a  work  is  govern- 
mental, or  that  a  corporation  enga^ied  in  dis- 
charging it  is  pro  tanto  "a  subordinate  gov- 
ernmental agency."  It  is  contended  Uiat 
the  statute  was  enacted  to  exterminate 
homeless,  wandering,  ch-  diseased  dogs,  which 
may  be  a  source  of  great  danger  to  life  and 
health.  If  the  statute  presemed  action  ap- 
propriate to  effect  such  result,  the  work  ai- 
rected  to  be  done  in  pursuance  of  it  might 
be  well  termed  governmental,  and  a  very 
diflerent  question  presented.  The  l^sla- 
tion  before  us  we  think  destitute  of  any  such 
feature.  It  Is  but  an  exaction  of  money  or 
prop^ty  from  one  oitizen,  and  its  appropri- 
ation to  another  for  its  private  use.  Such 
is  not  a  valid  exerdse  of  taxing  power. 
Cooley,  Taxn.  672;  Woismer  v.  D<»tgl<u,  64 
N.  Y.  91,  21  Am.  Rep.  6S6;  Citizen^  Sav.  A 
h.  Aaao.  V.  Topeka,  20  Wall.  665.  22  L.  ed. 
465.  We  are  of  opinion,  therefore,  that  the 
statute,  so  far  as  it  compels  the  owners  of 
dogs  to  pay  license  fees  to  the  defendant  for 
the  purposes  prescribed  in  the  statute,  is  an 
unauthorized  appropriation  of  public  mon- 
k's, and  is  in  conllict  with  the  Constitution. 

We  are  of  further  opinion  that  the  stat- 
ute, so  far  as  it  empowers  the  defendant  to 
appropriate,  harbor,  and  keep  dogs  without 
paying  an^  liomse  fee,  while  every  other  citi- 
zen is  obliged  to  pay  such  license  fee,  is  the 
grant  of  an  exclusive  privilege  and  immun- 
ity forbidden  by  S  18,  art.  3,  of  the  Consti- 
tution. The  law  for  the  incorporation  of  so- 
cieties of  the  character  of  this  defendant 
permits  the  inoorporation  of  but  one  society 
in  a  county.  Therefore  the  defendant  is  the 
only  person,  natural  or  artificial,  who  can 
keep  dogs  without  paying  » license.  Doubt- 
less the  legislature  might  discriminate  be- 
tween different  breeds  of  dogs,  and  provide 
that  certain  breeds  should  not  be  harbored 
within  the  state,  while  others  it  could  suffer 
to  be  kept.  It  might  subject  the  keeping  of 
doge  to  restrictions  which,  reason  of  their 
conditions,  might,  in  practice,  discriminate 
as  to  the  right  to  keep  dogs.  If  this  elassi* 
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flcation  was  fairly  adapted  to  the  destnie- 
tion  of  vicious  dog  or  dogs  of  a  vicious  breeds 
or  to  keeping  dogs  under  such  conditions  a»- 
to  prevent  their  endangering  the  persons  or 
health  of  the  mraibers  of  the  community,  it> 
would  be  a  valid  exorelte  of  the  police  power^ 
and  justifiable.  But  under  the  law  Wore 
us  no  distinction  is  made  between  the  breeds 
or  individual  characters  of  dogs,  nor  as  to- 
tbe  manner  in  which  dogs  may  be  restrained 
and  kept.  The  defendant  can  keep  any  dog- 
it  sees  fit,  and  is  not  required  to  pay  any- 
thing for  the  priWl^e.  No  one  else  in  the- 
community  can  keep  a  dog  without  paying 
$1  a  year  for  the  privilege,  to  say  nothing  of 
the  fact  that  he  is  compelled  to  pay  that 
dollar  to  the  defendant.  We  think  Uiia  a» 
exclusive  privilc^  condemned  by  the  Consti- 
tution. 

The  views  we  have  expressed  are  not  incon- 
sistent with  the  recent  decision  in  this  court 
in  People  em  reU  State  Bd.  of  ChaHtiet  v. 
meio  York  Boo.  for  Prevention  of  Cruelty  to- 
Children.  161  K.  Y.  233,  SS  N.  E.  1003.  Ii» 
that  case  the  only  question  before  the  court 
was  whether  the  defendant  was  an  instito- 
tion  of  "charitably  deemosynary,  correc- 
tional, or  reformatory''  character,  within- 
the  nomenclature  of  {  11,  art  8  of  the  Con- 
stitution, and  therefore  subject  to  the  visi- 
tation of  the  state  board  of  charities, — a 
question  not  at  all  involved  in  this  case.. 
Nor  is  the  result  reached  in  oonfliot  with  th» 
decision  in  Eaempt  Piremm't  Beneo.  Fumt 
T.  RoetM,  08  N.  Y.  313,  45  Am.  Rep.  217,  iis 
which  tiw  validity  of  an  appropriation  of  a- 
peroentage  of  tho  premiums  received  by  for- 
eign fire  insurance  companies  to  the  relief 
of  exempt  firemen  was  upheld.  The  decisioi^ 
in  that  case  proceeded  on  the  ground  that 
the  volunteer  fire  department  for  more  thais 
100  years  had  been  a  recogniied  agency  of 
the  municipal  govemmoit,  and  that  an  ap- 
propriation of  moner  to  tjie  benevolent  fund- 
of  the  firemen  was  but  a  reoi^ition  of  tlie- 
obligation  due  from  the  state  to  the  members 
of  the  department  for  their  services.  Judge- 
Finch  there  said:  "The  precise  relati<m  of 
these  firemen  to  the  municipality  and  tho- 
state  it  is  not  easy  to  describe.  They  were 
not  civil  or  public  officers,  within  the  consti- 
tutional meaning  (People  v.  Pinckney,  32  N. 
Y.  392),  and  yet  must  be  regarded  as  the- 
agents  of  the  municipal  corporation.  Their 
duties  were  public  dutdes.  The  service  they 
rendered  was  a  public  service.  Their  appoint- 
ment came  from  the  common  council,  and 
was  evidenced  by  the  certificate  of  the  ci^ 
officers,  lliey  were  liable  to  removal  by  the 
authority  which  appointed  them,  and  mn 
intrusted  with  the  care  and  management  of 
the  apparatus  owned  by  the  city.  They* 
were,  at  least,  a  public  body,  and 
perhaps  are  beet  described  as  a  subor- 
dinate governmental  agency."  It  must 
be  admitted  that  the  status  of  thesfr 
firemen  was  somewhat  anomalous,  and  the- 
description  formulated  by  Judge  Finch,. 
'*Bubordinate  governmental  agency,"  waa 
doubtless  the  best  characterization  of  it. 
But  the  ease  must  not  be  eonsidered  m  au- 
thority for  tht  doctrine  that  the  adminiatnk- 
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Hon  of  gDvemment  generally  can  be  oonflded 
to  ''■uutirdinate  goremmental  ej^encies"  in 
iht  sliApe  of  corporations  or  associationa. 
One  vital  distinction  between  the  fire  depart- 
ment and  the  defendant  is  this:  As  to  the 
former,  meuiborship  in  the  department,  as 
well  as  its  discipline  and  management,  waa 
«t  all  times  subject  to  tha  conbrol  and  regu- 
lation of  the  common  council  of  the  city, 
while  membership  in  the  defendant  may  be 
accorded  or  withheld  at  its  pleasure,  and  the 
management  of  tiie  corporation  and  the  se- 
lection of  iu  oBlcers  ara  wholly  vest^  in  the 
coi-porators. 

The  order  granting  a  new  trial  thould  be 
mfflrmed,  and  Judgment  absolute  rendered 
for  plaintiff  on  the  stipulation,  ¥rith  coats. 

Pnrfcn>(  Ch.  J.,  and  O'Brien,  Kaicltt, 
and  WenMV,  JJ.,  concur.  Oraj,  J.,  con- 
cun  on  second  ground  stated  in  opinion. 
LudoB*  J.,  not  Bitting, 


William  D.  8TR0BEL  «t  Apptt^ 

KERR  SALT  COMPANY,  Retpt. 

(184  N.  T.  808.) 

1.  The  na«  of  water  from  a  stremm  to 
operate'  salt  works  br  pvttlms  it  Into 
A  bed  of  salt  and,  when  satnrated,  takli^ 
It  oat  In  tbe  form  of  brine,  evaporating  It, 
and  pemlttlDK  a  portion  of  it,  after  It  is 
again  condeased  Into  water,  to  retnra  to  the 
stream,  la  a  wrongfal  use  which  a  lower  ri- 
parian owner  can  reatraln,  when  It  results, 
not  only  in  the  permanent  diversion  of  a 
large  qnantltj  of  water  from  the  stream,  but 
also  renders  the  rest  so  salt  at  times  tbat 
cattle  will  not  drink  It  nnless  forced  to  by 
neeessltr,  Bsh  are  destroyed  In  great  numbers, 
Tegetatlon  Is  killed,  and  macblnery  meted 
by  It. 

S.  A  material  Injvrr  wbleb  Beeessar- 
lly  veaitlta  to  at  lower  riparian  owner 
from  the  conduct  of  tbe  business  of  an  upper 
riparian  proprietor  will  be  restrained  by  a 
oonrt  of  equity  on  account  of  tbe  Inadequacy 
of  the  remedy  at  law  and  in  order  to  prevent 
a  multiplicity  of  suits. 

8.  The  fact  that  other  mannfactmrera 
arc  doinc  the  same  thins  as  one  against 
whom  an  Injunction  Is  sought  to  prevent  his 
diverting  or  pollutbig  the  waters  of  a  stream 
wilt  not  prevent  relief,  but  may  require  It. 

4.  Riparian  proprietors,  eaeh  owning 
a  distlnet  pieee  of  land  situated  Qpon  a 
parf  of  the  stream  separate  from  that 
abutted  upon  by  the  land  of  every  other  own- 
er,  have  a  common  grievance  which  entitles 
them  to  sue  Jointly  for  the  prevention  of  tbe 
diversion  and  poUntlon  of  the  waters  of  tbe 
BtreaiB. 

(October  2,  1900.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 

Nora. — As  to  how  far  stream  msy  be  polluted 
for  mining  purposes,  see  Drake  v.  Lady  Bnaley 
Coal.  I.  A  a.  Co.  (Ala.)  24  L.  R.  A.  64,  and 
mete. 

As  to  liability  for  pollution  of  water  general- 
if,  Bse  earlier  eases  la  tbla  sertao  as  follows: 
«l  L.  B.  A. 


Court,  Fourth  Department,  afBrmlng  a 
judgmeut  of  a  Wyoming  County  Equity 
Term  in  favor  of  defendant  in  an  action 
brought  to  enjoin  the  diversion  and  pollu- 
tion of  the  water  of  a  stream  flowing; 
through  plaintiffs'  property.  Aeiwvod. 

Statement  by  Vans,  J.i 

This  action  was  commenced  in  1802  by 
fourteen  plaintiffs,  who  own  variona  milb 
on  O&tka  creek,  a  natural  stream  running 
through  the  counties  of  Wyoming,  Ganesee^ 
and  Monroe,  against  the  defendant,  a  domes- 
tic corporation  engaged  in  the  manufacture 
of  salt  at  a  point  on  naid  creek  above  Uie 
mills  of  tlie  piaintilTs,  to  restrain  it  from 
diverting  or  polluting  the  waters  thereof. 
The  action  is  for  an  injunction  only,  as  the 
plaintiffs  in  their  complaint  expreudy  re- 
serve "to  themselTca  and  each  of  them  their 
several  damages,  .  .  .  which  thOT  will 
seek  to  recover  in  several  actions  at  uiw  in 
due  time  to  be  prosecuted  for  that  puniose."' 
In  its  answer  the  defendant  deni^  that  it 
had  diverted  or  polluted  the  water  of  the 
rtream,  except  that,  in  canring  on  the  busi- 
ness of  mauufactnring  salt  upon  its  own 
premises,  it  had  made  a  reaaonaMa  nae  of  a 
small  portion  of  said  water,  ai^  alleged 
tbat  such  use  was  necessary  and  lawful. 
Upon  the  trial,  in  1S93,  it  appeared  that 
Oatka  creek  formerly  contained  pure  water,, 
which  waa  valuable  for  various  purposes, 
and  especially  for  use  in  manufacturing. 
The  plaintiffs  and  their  predecessors  in  title 
have  owned  mills  and  manufactories  situ- 
ated upon  said  stream  from  1^  to  80  milea 
below  the  salt  works  of  the  defendant,  and 
have  operated  them  hy  the  water  thereof 
for  many  years,  one  at  least  since  1825. 
While  th^  still  depend  mainly  upon  water 
power  to  run  their  machinery,  some  of  thens 
are  now  using  steam  to  a  certain  extent. 
There  is  less  water  in  the  stream  at  present 
than  there  was  a  few  years  ago,  and  the- 
plaintiffs  attribute  the  deiiciency  mainly  to 
the  diversion  of  vater  hy  the  salt  works  of 
the  defendant  and  others,  recently  erected, 
while  tbe  defendant  insists  that  it  is  owing 
to  the  clearing  away  of  forests  and  the 
drainage  of  swamps.  The  evidence  docs  not 
show  any  mnteriat  change  in  the  forexts  of 
the  vall^  during  tbe  past  ten  or  fifteen 
years,  but  it  appears  that  streams  in  west- 
ern New  York  nave  generally  lessened  in 
eise  during  the  past  twenty-five  or  Harij 
years.  Since  188d  the  defendant  has  car- 
ried on  the  business  of  manufacturing  salt, 
at  a  point  upon  said  stream  above  the  mills 
of  the  plaintiffs.  The  watershed  above  its 
works  comprises  about  14  square  miles,  and 
that  below  about  140.  Its  plant  consists  of 
250  acres  of  land  lying  upon  the  creek,  with 
extensive  buildings,  machinery,  and  appli- 
ances for  the  manufacture  of  salt.  It  ha» 
sunk  seven  wells  upon  its  premieea,  each 

Barton  v.  Union  Cattle  Co.  (Neb.)  7  L.  R.  A. 
457,  and  note;  Columbus  &  H.  Goal  &  I.  Co.  v. 
Tnclier  (Ohio)  12  L.  B.  A.  677,  and  note;  Helf- 
rich  T.  ratonsvllle  Water  Co.  (Md.)  U  L.  B.  A. 
1 17,  and  Mota, 
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■about  2,000  feet  deep,  at  the  bottom  of 
which  rock  salt  is  found  in  two  beds,  which 
vary  in  depth  from  30  to  60  feet.  The  salt 
IS  not  mined,  but  water  is  pumped  from  a 
reservoir  fed  by  a  race  from  Chitka  creek, 
forced  down  one  pipe  to  the  bed  of  salt, 
where  It  speedily  becomes  saturated,  and 
•theiice,  in  the  form  of  brine,  ia  forced  by  hy- 
draulic pressure  up  another  pipe  into  stor- 
age tanks  upon  the  surface  of  the  ground. 
It  is  then  drawn  by  gravity  through  a  sya* 
lem  of  pipes  into  shallow  pans  and  grainers, 
■which  are  widely  spread  over  the  land  of 
the  defendant,  where  it  is  evaporated  by  ex- 
posure to  the  air  and  1^  means  of  steam 
■and  artificial  beat.  The  function  of  the 
water  ia  to  bring  the  salt  to  the  surface  in 
solution,  where  it  is  first  purified  by  the 
•use  of  lime,  and  then  evaporated,  leaving  a 
residuum  of  salt  suitable  for  domestic  pur- 
poses. All  the  water  that  is  forced  down 
into  the  earth  and  up  again  must  be  turned 
into  vapor  before  the  solid  salt  can  be  ex- 
tracted therefrom.  The  water  taken  by  the 
defendant  for  this  purpose,  and  for  use  in 
iU  boilers  to  ran  the  necessary  machinery, 
is  about  20,000  eubie  feet,  or  150,000  gal- 
lons, a  day,  which  is  more  than  104  gallons 
I*er  minute,  and  is  about  4  per  cent  of  the 
flow  of  the  stream  in  low  water  at  the  mill£ 
-of  the  plaintiffs  nearest  the  defendant's 
works.  The  part  totally  consumed  in  the 
filers  is  very  slight,  as  the  steam  is  con- 
densed into  water  by  artificial  means,  and 
used  ova  again.  Tbe  leakam  from  the  salt 
«fter  It  i«  removed  from  the  evaporating 
pans  falls  upon  the  surface  of  the  ground, 
and  scales,  which  are  a  combination  of  lime 
and  salt  formed  during  the  process  of  manu- 
facture, are  thrown  from  the  grainers  and 
pans  upon  the  land  of  the  defendant,  all  of 
which  18  within  the  drainage  area  of  the 
Oatlco.  Much  of  this  refuse,  mixed  with 
ashes  was  used  to  fill  up  low  places  about 
the  buildings  so  as  to  protect  tnem  in  high 
water.  The  stream  Is  small,  but  no  com- 
plaint is  made  of  any  deficiency  in  the  sup- 
ply of  water  except  during  the  dry  season 
of  the  year,  when  the  plaintiffs  have  less 
than  they  need  to  operate  their  mills  and 
less  than  they  had  oefore  the  erection  of 
the  defendant's  works.  The  waters  of  the 
creek  have  become  so  salt  as  at  times  to  be 
unfit  for  watering  cattle  as  well  as  for  many 
otiier  uses,  both  domestic  and  mechanical. 
The  effect  has  been  to  AaatTcj  the  most  <Mf 
the  fish  and  certain  kinds  of  v^tation 
growing  in  the  stream  or  upon  the  margin. 
There  are  twelve  other  salt  works,  some- 
what widely  separated,  situated  upon  said 
■creek  below  those  of  the  defendant,  which 
are  operated  in  the  same  way,  and  contrib- 
ute their  quota  of  diminution  and  pollu- 
tion. Tbe  draina^  from  several  villtwes 
4U80  affects  the  punty  of  the  water,  especial- 
ly when  the  stream  is  low.  Salt  is  the  lead- 
ing industry  of  the  Oaika  vall^,  and  only 
one  company  actually  mine«  by  means  of 
-shafts  sunk  to  the  beds  of  salt.  The  salt 
to  mined  Is  dark,  impure,  and  unfit  for  or- 
dinary uses,  unless  it  is  dissolved,  purified, 
and  the  water  evaporated.  The  amount 
SI  L.  S.  A. 


made  daily  by  the  defendant  is  about  800 
barrels  of  pure  white  merchantable  salt,  bul 
llie  full  capacity  of  its  works  is  nearly  1,200 
barrels.  It  furnishes  employment  to  more 
than  100  men  and  women.  The  capacity  of 
tbe  other  salt  numufactories,  not  including 
the  one  which  mines  its  salt  in  bulk,  is 
about  6,800  barrels  daily.  It  requires  13.35 
cubic  feet  of  brine,  of  the  usual  strength,  or 
more  than  100  gallons,  to  make  a  barrel  of 
salt.  Tbe  effect  of  taking  150,000  gallon>i 
of  water  from  the  stream  without  restoring 
any  part  of  it,  or  making  any  allowance  for 
evaporation,  would  deprive  the  plaintiffs  of 
3.8  horse  power  during  va  entire  day  of 
twenty-four  hours,  or  more  than  8  horse 
power  for  a  working  day  of  ten  hours,  as- 
suming that  the  water  when  not  in  use  is 
saved  by  means  of  dams.  If  the  production 
by  the  other  works  involves  a  proportionate 
use  of  the  water,  the  number  of  horse  power 
taken  away  would  be  increased  accordingly. 
Salt  water  rusts  machinery,  deranges  the 
operation  of  boilers,  and  requires  uie  fre- 
quent replacement  of  pipes,  oodEs,  etc.,  al- 
though it  is  used  generally  in  steam  vessels 
on  the  high  seaa. 

Upon  the  trial  which  took  place  about 
seven  years  after  the  defendant  had  estab- 
lished its  plant,  the  conflict  in  the  testi- 
mony was  mainly  conflned  to  the  d^ree  of 
diminution  and  pollution.  The  amount  of 
diminution  depends  largely  upon  the  al- 
leged return  of  the  water  to  the  stream  after 
it  had  been  converted  into  vapor  and  al- 
lowed to  escape  in  the  air.  Tbe  amount  of 
pollution  depends  largely  upon  when  the 
samples  of  water,  which  were  analyzed 
chemists,  were  taken  from  the  stream,  as 
those  taken  in  high  water  contained  a  small 
amount  of  salt  when  compared  with  those 
taken  during  low  water.  The  trial  court 
found,  among  other  facts,  that  "the  config- 
uration of  the  ground  tm  either  side  of  the 
stream  is  such  that  the  water  or  vapor  es- 
caping from  said  boilers  or  grainers,  as  it 
condenses  into  water  naturally  returns  to 
the  same  stream ;  .  .  .  that,  in  the 
process  of  manufacturing  salt,  some  water 
containing  salt  in  solution  has  flowed  by 
such  natural  drainage  from  said  works  into 
said  stream;  that  since  tbe  be^nning  of 
this  action  the  defendant  has  eonstructod  a 
trench  between  its  works  and  the  said 
stream,  so  located  and  constructed  as  to  car- 
ty  any  water  <H>ntainin^  salt  in  solution 
uat  might  escape  by  drainage  from  defend- 
ant's works  into  its  said  salt  wells;  that  it 
has  not  been  shown  that  defendant  diverts 
the  water  of  the  stream,  or  that  it  makes 
any  other  use  of  it,  except  in  the  mining 
and  manufacture  of  salt  on  its  own  lands, 
as  herunbefore  set  forth,  or  that  it  has 
caused  or  permitted  the  escape  of  foreign  ' 
substances  into  said  stream,  except  by  the 
natuiul  drainage  from  its  own  lands  as 
aforesaid.  The  use  of  the  waters  of  said 
creek,  made  as  aforesaid  by  the  defendant, 
is  a  proper  and  necessary  use  of  the  same 
upon  its  said  premises  in  the  transac- 
tion of  its  said  buniness.  and  is 
a   reasonable   use   thereof^  such   as  it 
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was  la\rfully  entitled  to  make,  and  not 
prejudicial  to  the  rights  of  the  plain- 
tifTs."  Jt  was  found,  as  a  conclusion 
«f  law,  that  the  plaintifTe  were  not  entitled 
4o  any  part  of  the  relief  demanded  in  their 
«omplaint,  which  was  dismissed  upon  the 
merits,  with  costs.  Upon  appeal  to  the  ap- 
pellate division,  the  iudjnnent  entered  ac- 
-«ording1y  was  afHrmed  without  an  opinion, 
«xcept  that  one  of  the  justices  who  dissented 
wrote  elaborntely  is  favor  of  reversal.  Sev- 
«n  only  of  the  plaintiff*  bare  appealed  to 
•this  court.  - 

Mr.  Hearj  Seldem  Baeom,  for  appel- 
lants: 

The  acts    admitted  the  defendant 

amount  in  law  to  a  diversion,  in  the  techni- 
-cal  sense,  and  the  question  of  reasonable 
use  does  not  arise. 

Parker  v.  Orisioold,  17  Conn.  288,  42  Am. 
Dec.  730;  Oanoood  v,  Vmo  York  C.  is  S.  R. 
Jt.  Co.  83  N.  T.  400,  S6  Am.  Rep.  452. 

Whether  the  acts  complained  of  amount 
to  a  diversion  or  not,  the  use  made  is  in  law 
n<»t  reasonable. 

Clinton  T.  iiyw,  46  K.  T.  611,  7  Am.  Bep. 
373. 

The  final  doctrine  of  the  Pennsylvania 
4TOurt  has  been  carefully  limited  to  cases 
where  the  injury  to  plaintiff  is  a  conse- 
quence which  must  unavoidably  result  from 
uM  beneficial  nee  of  tbe  defendant's  proper- 
ty. 

RoVb  T.  Oamegte  Broc  146  Pa.  838,  14  L. 
R.  A.  S29,  22  Atl.  049. 

The  present  Pennsylvania  rule  bae  been 
-disapproved  in  severu  jurisdictions. 

Columbus  A  H.  Coal  d  I.  Co.  v.  Tuoher, 
-48  Ohio  St.  41, 12  L.  R.  A.  677,  26  N.  E.  630; 
Beach  r.  Sterling  Iron  <6  Zino  Co.  64  N.  J. 
£q.  05,  33  AtL  286;  Young  v.  Bankiar  Dia- 
■fiOery  {Jo.  [1898]  A.  a  691. 

The  true  meaning  <rf  the  plea  of  necessl^ 
is  pointed  out  in  Canfield  v.  Andrew,  54  Vt. 
1,  41  Am.  Rep.  828,  which  expressly  follows 
Snow  V.  Partona,  28  Vt.  459,  67  Am.  Dec. 
723,  and  Jacobs  v.  Allard,  42  Vt.  303,  1  Am. 
Rep.  331,  and  holds  that  where  a  defendant 
runs  a  sawmill,  sawdust  from  which  gets  in- 
to the  stream,  he  may  use  the  stream  in  « 
proper  and  reasonable  manner,  but  must  r*- 
spect  and  regard  the  rights  of  riparian  own* 
•crs  below,  and  is  limited,  in  discharging  saw- 
dust and  refuse  into  the  stream,  to  what  is 
"absolutely  and  indispensably  necessary  for 
4he  beneficial  use  of  the  water,"  and  that  it 
is  not  a  question  of  convenience  or  economy. 

Wheatleg  v.  Ohriaman,  24  Pa.  298,  64  Am. 
J)ec.  667 ;  liMon  v.  iToyle,  66  Conn.  255,  14 
AtL  786;  Coming  v,  Troy  Iron  d  NaU  Fao- 
tory,  40  N.  Y.  191 ;  Oolumbua  d  E.  Coal  d  /. 
Co.  V.  Tueker,  48  Ohio  St.  41,  12  L.  R.  A. 
677,  26  N.  E.  630. 

The  suggestion  that  other  salt  mines  have 
also  corrupted  and  diverted  the  water,  and 
therefore  the  defendant  cannot  be  held  lia- 
ble, is  met  in— 

Crossly  V.  Lightowler,  L.  R.  2  Ch.  462,  L. 
R.  3  £q.  270;  Bherman  v.  Fall  River  Iron 
Works  Co.  5  Alien,  213;  HiU  v.  Bmitk,  32 
Cal.  166}  BaUimort  T.  Warrm  Mfg.  Co.  59  the  owner  of  property  bae .! 
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Md.  96;  Pennington  v.  BriytMp  Hall  Coal 
Co.  L.  R.  5  Ch.  Div.  772. 

Tlie  final  injunction  rests  upon  absolute 
right,  which  a  court  of  equity  can  never  law- 
fully refuse  simply  because  the  plaintiff's 
harm  is  slight,  and  the  defendant's  loss 
would  be  great. 

High,  Inj.  S  16;  Kerr,  Inj.  4-7;  Angell, 
Watercourses,  3  449 ;  Coming  v.  Troy  Iron 
<£  Nail  Factory,  40  N.  Y.  191 ;  Davia  v.  LaTn- 
bertaon,  56  Uarb.  480 ;  Garwood  v.  New  York 
V.  d  U.  R.  R.  Co.  83  N.  Y.  400,  38  Am.  Rep. 
452;  Qoldamid  v.  Tunbridge  Wella  Improv. 
Comra.  U  R.  1  Eq.  161 ;  Wilta  d  B.  Canal 
Nav.  Co.  V.  Bwindon  Waterworka  Co.  L.  R.  9 
Ch.  451 ;  Beach  v.  Sterling  Iron  d  Zinc  Co. 
54  N.  J.  Eq.  65,  33  Atl.  286. 

The  "custom"  of  salt  manufacturers  to 
pollute  the  stream  can  have  no  effect  to  pro- 
tect one  of  them  in  such  injury  to  his  neigh- 
bors. 

Smith  V.  Wriffht,  I  Cai.  Cas.  43,  2  Am. 
Dec.  162;  Oo<wn&u8  d  H.  Coal  d  I,  Co.  v. 
Tucker,  48  Ohio  St.  41,  12  L.  R.  A.  677,  26 
N.  E.  630. 

See,  in  further  8Upp<n:t  M  the  proposi- 
tions contended  for  above, — 

Crossley  v.  Lightowler,  L.  R.  2  Ch.  478, 
L.  R.  3  Eq.  270 ;  Pennington  v.  Brinaop  Ball 
Coal  Co.  L.  R.  5  Ch.  Div.  769;  Atty.  Gen.  v. 
Birmingham,  4  Kay  ft  J.  628;  Wilta  d  B. 
Canat  Nav.  Co.  v.  Stoindon  WOtertoorka  Co. 
L.  R.  9  Ch.  461,  L.  R.  7  H.  L.  697 ;  Atty. 
Qen,  V.  Leeda,  L,  R.  5  Ch.  Div.  683;  Webb 
V.  Portland  Mfg.  Co.  8  Sumn.  189,  Fed.  Cas. 
No.  17,322;  Tyler  v.  Wilkinaon,  4  Mason, 
397,  Fed.  Cas.  No.  14,312;  New  York  Rub- 
ber Co.  V.  Rothery,  132  N.  Y.  283,  30  N.  E. 
841 ;  Townaend  v.  Bell,  62  Hun,  306,  17  N. 
Y.  Supp.  210;  Smith  v.  Cranford,  84  Hun, 
318,  32  N.  Y.  Supp.  375,  Aff'd  in  165  N.  Y. 
640,  49  N.  E.  1104;  Indionapolw  Water  Co. 
V.  American  Btrawboard  Co.  68  Fed.  Rep. 
070,  67  Fed.  Rep.  1000;  Smith  t.  Brooklyn, 
160  N.  Y.  357,  46  L.  R.  A.  664.  64  N.  E.  787; 
Amaterdam  Knittitu/  Co,  v.  Dean,  162  N.  Y. 
278,  56  N.  E.  767. 

Mr.  Norris  Uorey,  with  Mr,  Trmimk.  W. 
Brown,  for  respondent : 

Property  in  a  watercourse  consists  In  a 
right  to  its  use;  the  right  to  the  use  of  the 
water  ie  not  a  mere  easemei^  or  appar- 
tenance,  but  la  inseparably  annexed  to  tho 
soil  itself. 

Angell,  Watercourses,  Perkins'  ed.  S  116; 
Gould,  Waters.  2d  ed.  S  204. 

Whether  a  particular  act  done  upon,  or 
particular  use  of,  one's  own  premises  con- 
stitutes a  violation  of  the  obligations  of 
vicinage,  would  seem  to  depend  upon  the 
question  whether  sueh  aot  or  nae  was  a  rea- 
sonable exercise  of  the  right  of  property, 
having  n^ard  to  time,  place,  ana  circum- 
stances. 

The  test  of  the  permissible  use  of  one's 
own  land  Is  not  whether  the  use  or  the  act 
causes  Injury  to  his  neighbor's  property,  or 
that  the  injury  was  the  natural  consequence, 
or  that  the  act  is  in  the  nature  of  a  nui- 
sance, but  the  inquiry  is,  Was  the  act  or  uso 
a  reasonable  exercise  of  the  doiaini<m  which 
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ownership,  over  his  property,  having  regard 
to  all  interests  affected,  bis  own  and  tliose 
of  his  neighbors,  and  having  in  view  also 
public  policy? 

Booth  y.  Rome,  W.  d  0.  Termindl  R.  Co. 
140  K.  Y.  27e,  24  L.  R.  A.  105,  36  N.  £.  692; 
rrmch  T.  Via,  143  N.  Y.  90,  37  N.  E.  612; 
lf!egua  v.  Becker,  143  N.  Y.  303,  26  L.  fi.  A. 
667,  38  N.  E.  290. 

liie  working  of  quarries  or  mines  is  one 
of  the  natural  uses  of  land,  and  in  this  re- 
spect is  on  the  same  footing  as  farming  or 
"other  industries  oonnected  with  th«  use  of 
land." 

MoComuok  v.  Eoran,  81  N.  Y.  90,  37  Am. 
Rco.  470;  PotMtifloania  Coal  Co,  v.  Bander- 
son,  113  FA.  126,  67  Am.  Rep.  44S,  6  AU. 
463;  Wett  OmnberUtnd  Iron  i  Bteti  Co.  r. 
JBTonyon,  L.  R.  11  Ch.  Div.  782 ;  Peck  v.  Good. 
berUstt,  109      Y.  180,  16  N.  E.  350. 

The  right  of  drainage  into  and  by  means 
of  the  natural  watercourses,  of  the  lands  ad- 
jacent, is  a  natural  right  which  appertains 
to  all  riparian  lands. 

MoCormick  v.  HorcM,  81  N.  Y.  89,  37  Am. 
Sep.  479;  Waffle  t.  Hew  York  O.  B.  Co.  68 
Barb.  413 ;  Pmneylvania  Ooai  Oo.  v.  Bander- 
$on,  113  Pa.  146.  67  Am.  Rep.  445,  6  Atl. 
453;  West  Cumberland  Iron  d  Bteel  Oo. 
Kenyan,  L.  R.  6  Ch.  Div.  773,  L.  R.  11  Cb. 
Div.  782. 

Every  owner  of  landuponarunningstream 
has  a  right,  incident  to  his  owqersnip  of 
land,  to  make  a  reasonable  use  of  the  water 
of  such  m  stream,  upon  and  in  eonnsetton 
with  his  land.  In  determining  whether  fhe 
nu  made  of  the  water  is  a  raasonable  use, 
the  pabHe  interest  is  kept  in  view,  and  the 
various  uses  to  which  the  water  of  the 
stream  is  properly  subservient,  or  may  be 
made  subservient,  under  all  the  circum- 
Btances  of  the  psxtlealar  ease,  are  to  be  con- 
sidered. 

Cootqr,  Torts,  pp.  682-484;  PrenHoe  t. 
Oeiger,  74  N.  Y.  S41 ;  Gould  v.  Boeton  Duck 
Oo.  13  Gray,  443;  BuUard  v.  Baratoga  Vie- 
iory  Mfg.  Co.  77  N.  Y.  625;  Townaend  v. 
Belit  70  Hun,  657,  24  X.  Y.  Supp.  193; 
Tlutmae  v.  Braokney,  17  Bari>.  654;  Angell, 
Watereourses,  Perkins'  ed.  SS  117-119, 140d; 
Gould,  Waters,  SS  208.  217,  220;  Bnoio  v. 
Paraons.  28  Vt.  469,  67  Am.  Dec  723;  fio^ 
den  V.  Winnipiaeogee  LakeOotton  A  Woollen 
Mfg.  63  N.  H.  652;  Keeneg  d  W.  Mfg. 
Co.  Union  Mfg.  Co.  39  Conn.  676;  Eetrioh 
V.  Ueachler,  6  32 ;  Pennsylvania  Coal  Co. 
V.  iSan(Ior<on,  1 13  Pa.  126,  67  Am.  Rep.  446, 
6  Atl.  453 ;  Robb  V.  Carnegie  Bro$.  145  Pa. 
338,  14  L.  R.  A.  329,  22  Atl.  649. 

A  proprietor  higher  up  on  the  stream  may, 
upon  the  weight  of  authority,  use  all  of  the 
water  if  reasonably  necessary  for  his  own 
domestic  and  household  purposes,  and  for 
the  watering  <A  his  own  stock. 

Gould,  Waters,  |  205. 

Use  of  water  by  converting  It  into  vapor 
in  a  reasonable  wapr  is  pennissihte  upon  the 
same  ground  as  is  its  u<te  for  any  other  man- 
ufarturing  purpose. 

Bliaa  V.  Kennedy,  43  III.  67 ;  Evana  v.  ifer- 
riweather,  4  111.  492,  38  Am.  Dec.  106. 

In  its  application  to  the  rights  of  differ- 
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ent  riparian  owners  upon  the  same  stream,, 
the  maxim.  Aqua  ourrit,  et  debet  currere,  ut 
currere  aolebat,  is  treated  as  a  flexible  max- 
im, and  not  as  an  absolute  rule  of  law. 

Bullard  v.  Baratoga  Victory  Mfg.  Co.  77 
N.  Y.  627;  Palmer  v.  Multigan,  3  Cai.  Cas. 
308,  2  Am.  Dec.  270;  Could  v.  Boston  Dueb 
Co.  13  Gray,  442;  Prenftoe  v.  Oeiger,  74  N.. 
Y.  341;  Gould,  Waters,  2d  ed.  S  220;  Mern- 
field  V.  Woroeater,  110  Mass.  221,  14  Am. 
Rep.  692;  Bayea  v.  Waldron,  44  K.  H.  685. 
84  Am.  Dec.  106;  Totcnaend  v.  BeU,  70  Hun. 
557.  24  N.  Y.  Supp.  193;  Snow  v,  Paraona^ 

28  Vt.  459,  67  Am.  Dec  723;  Pemtaylvania 
Coal  Co.  V.  Sandereon,  118  ^  180,  67  Am.- 
Rra.  445.  6  AU.  468. 

In  determining  upim  the  reasonableness - 
of  the  use,  it  is  necessary  to  take  into  ac- 
count, not  only  the  general  customs  of  tbe- 
country,  but  also  any  local  customs  along 
the  stream ;  and  such  general  rule- 
should  be  laid  down  as  appears  best  calcu- 
lated to  secure  the  entire  wator  of  the 
stream  to  useful  purposes. 

Oooley,  Torts,  2d  ed.  p.  684;  Keeney  d 
W.  Mfg.  Co.  r.  l7fHOii  Mfg.  Oo.  39  Coon. 
576;  Hetrioh  t.  Deaohler,  0  Fa.  32;  Tyler  r. 
Wilkinaon,  4  Mason,  397,  Fed.  Cas.  No.  14,, 
312;  Hayea  v.  Waldron,  44  H.  680,  84 
Am.  Dec.  105 ;  Bnow  v.  Paraona,  28  Vt.  459,. 
07  Am.  Dec  723;  Dumont  v.  Kellogg,  29- 
Mich.  420.  18  Am.  Rep.  102;  MerHfield  v. 
Woroeater,  110  Mass.  219,  14  Am.  Rep.  592. 

This  is  the  case  of  a  riparian  owner  mak- 
ing use  of  the  waters  ofathe  stream  upon- 
his  own  riparian  property  in  mining  salt 
and  preparing  it  for  market. 

Gould,  Waters.  S  213 ;  Dumont  v.  KeUogg^ 

29  Mich.  420,  18  Am.  Rep.  102;  Garwood  v. 
New  York  O.  d  H.  B.  B.  Co.  83  N.  Y.  400,- 
38  Am.  Rep.  452;  Smith  v.  Booheater,  02  N. 
Y.  463,  44  Am.  Rep.  393;  New  York  Rubber 
Co.  V.  Bothery,  132  H.  Y.  203,  30  K.  E.  841 ; 
Parker  t.  QrinooUt  17  Cmui.  288,  42  Am. 
Dec  730. 

The  question  as  to  whether  the  use  mad*- 
a  riparian  owner  of  the  waters  of  the- 
stream  upon  his  own  riparian  lands  has 
been  a  reasonable  use  Is  a  question  of  fact. 

Prentice  v.  Oeiger,  74  N.  Y.  341;  Bullard 
V.  Baratoga  Victory  Mfg.  Oo.  77  N.  Y.  625 ; 
Gould.  Waters,  S  220;  Dumont  v.  Kellogg,. 
20  Mich.  420,  18  Am.  Rep.  102;  Hayea 
Waldron,  44  N.  H.  686,  84  Am.  Dec.  106; 
Merrifield  v.  Woroeater,  110  Mass.  221,  14 
Am.  Rep.  692 ;  Thomaa  v.  Brackney,  17  Barb. 
064;  Toumaend  v.  BeU,  70  Hun,  557,  24  S. 
Y.  Supp.  193;  Pennnylvania  Coal  Co.  v.  San- 
derson, 113  Pa.  126,  57  Am.  Rep.  445,  6  Atl. 
453;  Cooley,  Torts,  pp.  682  et  aeq. 

What  constitutes  reasonable  use  d^»ends 
upon  the  mreunuitancei  at  each  particular 
case. 

Cooloy,  Torts,  pp.  683  et  seg.;  Timm  v. 
Bear,  29  Wis.  264;  Oould  v.  Boston  Duefe  Co. 
13  Gray,  443 ;  Bnow  v.  Par*on«,  28  Vt.  450.. 
67  Am.  Dec.  723;  Bayet  v.  Waldron,  44  N. 
II.  680,  84  Am.  Dec.  106;  Prentice  v.  Oeiger,. 
74  N.  Y.  341;  Dumont  V.  Kellogg^  SO  Mich. 
420, 18  Am.  Rep.  102. 

This  action  to  obtain  an  adjudication  that 
the  use  made      defendant  <^  its  ripariMk> 
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prop*rty  is  an  unreasonable  nse,  and  to  ob- 
tain a  permanent  injunction  against  such 
use,  cannot  be  maintained  either  on  behalf 
of  the  fourteen  original  plaintiffs  or  on  be- 
half d  the  seven  appellants. 

Demarett  r.  Uardham,  34  N.  J.  Eq.  460; 
HwdMm  Maddiaon,  12  Sim.  416 ;  Qray  v. 
Botiuchild,  112  N.  Y.  668,  19  X.  E.  847. 

In  this  action  against  the  defendant  alone, 
with  the  proof  undisputed  that  its  works 
are  operated  independent  of  all  other  per- 
sons who  either  make  use  of  the  water  or 
contaminate  it,  a  recovery  could  only  be  had 
for  unlawful  acts  found  to  have  been  actual- 
ly committed  1^  the  defendant,  and  for  re- 
enlta  common  to  all  appellants,  traced  hy 
the  evidence  and  findings  to  the  defendant. 

Chiptnan  V.  Palmer,  77  N.  Y.  6fl,  33  Am. 
Rep.  560 ;  Crossley  v.  Lightowler,  L.  R.  2  Ch. 
478,  L.  R.  3  £9.  279. 

The  only  relief  asked  for  by  the  plaintiffs 
was  a  permanent  injunction;  any  claim  to 
recover  damages  was  disclaimed  in  the  com- 
plaint, and  no  proof  of  damages  was  made. 

Under  such  cireumstanees  a  court  of  equi- 
ty was  not  bound  to  issue  the  injunction^ 
and  had  tiie  right,  in  its  discretion,  to  re- 
fuse a  permanent  injunction,  no  presung 
necessity  or  Imminent  danger  calling  there- 
for. 

Hew  York  Bealth  Department  v.  Purdon, 
99  N.  Y.  237,  52  Am.  Rep.  22,  1  N.  E.  687 ; 
Wormaer  v.  Brown,  149  N.  Y.  163,  43  N.  E. 
524;  High,  Inj.  S  808;  BroM  v.  Bathbone, 
153  N.  Y.  435,  47  N.  E.  906;  Conabeer  T. 
A'eu,  York  C.  <£  H.  R.  R.  Co.  158  N.  Y.  474, 
61  N.  E.  402;  Wntaon  v.  ?few  MUford  Water 
Co.  71  Conn.  400,  42  Atl.  266. 

On  petition  for  rehearing. 

The  real  distinction  is  between  the  taking 
of  the  water  by  an  upper  riparian  proprie- 
tor for  use  upon  his  riparian  lands,  and  the 
"diverting*  of  the  water  not  for  use  upon 
his  riparian  luids. 

Wadticorth  Titlotaon,  15  Conn.  366, 
SO  Am.  Dec.  801;  Oould.  Waters,  S  213; 
Garwood  V.  Jl«w  York  C.  d  H.  R.  R.  Co.  83 
N.  Y.  400,  38  Am.  Rep.  452;  Dumont  v. 
Kellogg,  20  Mich.  420,  18  Am.  Rep.  102. 

There  are  a  waste  and  consumption  of 
water  in  nearly  every  use  of  it  by  a  ripari- 
an owner,  as  in  its  consumption  for  drink- 
ing by  man  and  animala,  and  in  its  evapora- 
tion in  culinary  purposes,  for  factory  uses, 
in  producing  steam  power,  and  in  being 
spread  out  in  ponds  when  Cammed  up  for 
purposes  of  producing  water  power.  This 
Ices  by  evaporation  is  one  of  the  most  con- 
stant facts  recognized  as  essential  to  the 
"reasonable  use"  of  the  water  by  riparian 
owners. 

Palmer  v.  MuUigan,  3  Cai.  Cas.  308,  2 
Am.  Dec.  270 ;  Buliard  v.  Saratoga  Victory 
Mfg.  Co.  77  N.  Y.  6SS ;  Beeley  r.  Bruah,  35 
Gomi.  410;  Bliss  v.  Kennedj/,  43  III.  73. 

Aqy  use  which  is  reasonable  by  a  riparian 
owner  upon  riparian  lands  is  ?awful. 

Cool^,  Torts,  D.  582. 

The  court  erred  in  asauming  that  the  fact 
that  tlie  plaintiffs  had  first  erected  their 
mills,  and  had  first  bc^un  to  appropriate 
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the  water,  had  some  bearing  upon  the  rights 
of  the  respective  parties  in  this  case. 

Gould,  Waters,  2d  ed.  226;  Toumsend  t. 
MeDonald,  12  N.  Y.  361,  64  Am.  Dec  508} 
Crooker  v.  Bragg,  10  Wend.  260,  26  Am. 
Dec  555 ;  Coming  r.  Trojf  Iron  d  Nail  FaO' 
torv,  40  N.  Y.  101 ;  Clinton  r.  Myers,  46  N. 
Y.  511,  7  Am.  Kep.  373;  Vew  York  Rubber 
Co.  V.  Rothcry,  132  N.  Y.  293,  30  N.  E.  841 ; 
Smith  v.  Brooklyn,  160  N.  Y.  867,  45  L.  R. 
A.  664,  54  N.  E.  787. 

VauA,  J.,  delivered  the  opinion  of  thv 

court: 

As  the  findings  of  Uie  trial  eonrt  are  gen- 
eral and  flome^vhat  indefinite,  constructioir  ~ 
is  neoessaiy  by  reading  them  in  the  light 
iMith  of  the  lucontradicted  evidence  and  of 
the  evidence  most  favorable  to  the  defend- 
snt.  VVhen,  for  instance,  the  learned  trial 
judge  found  no  diversion  of  the  water  and 
no  use  of  it  except  in  making  salt  upon  the 
defendant's  own  lands,  he  did  not  find  that 
there  was  no  diversion  or  pollution,  and,  if 
he  had,  it  would  have  been  an  error  of  law, 
because  opposed  to  the  uncontradicted  evi- 
denee^  and  open  to  review  1^  us  because  the 
afiirmance  waa  not  unanimous.  60,  when 
be  found  that  the  use  of  the  water  by  the 
defendant  was  proper,  necessary  and  reason* 
able,  and  such  as  it  was  lawfully  entitled  to 
make,  and  not  prejudicial  to  the  rights  of 
the  plaintilTs,  it  was  to  some  extent  a  con- 
clusion of  law,  and,  in  so  far  as  it  was  a 
finding  of  fact,  so  general  as  to  require  con- 
struction through  the  aid  <rf  other  facts, 
either  found  or  uncontradicted.  The  same 
in  true  of  the  finding  that  the  defendant  has 
not  unlawfully  diverted  or  polluted  the 
waters  of  said  stream  to  the  injury  or  preju- 
dice of  the  plaintiffs;  for  as  there  was  mani- 
festly some  diversion  and  some  pollution, 
with  some  injury  and  some  prejudice,  the 
finding  is  either  against  the  uncontradioted 
evidence,  or  simply  refieeia  the  ornnitm  of 
the  trial  judge  tbat  the  degree  of  diminu- 
tion, pollution,  and  injury  was  not  so  sub- 
stantial as  to  require  action  by  a  court  of 
equity.  While  the  trial  judge  found  that, 
owing  to  the  hills  bounding  the  valley,  the 
vapor  caused  by  evaporating  salt  on  so 
large  a  scale,  "as  it  condenses  into  water, 
naturally  returns  to  said  stream,"  be  did 
not  and  could  not  find  that  it  all  so  re- 
turned, or  state  the  proportion  that  escaped. 
It  was  impossible  for  any  wibiess  to  testify 
what  part  of  the  vapor  rising  in  a  narrow 
valley  about  two  miles  wide  from  summit  to 
summit, withcomparatively  lowhillson either 
side,  was  carried  away  and  dissipated  by  the 
wind,  and  what  part  returned  to  the  earth, 
within  the  limits  of  the  valley,  in  the  form 
of  mist  or  rain.  The  witnesses  could  not 
tell  from  observation,  nor  state  as  a  fact, 
where  such  an  invisible,  elastic,  and  elusive 
substance  went.  There  was  no  evidence  of 
an  increase  in  the  rain  or  moisture.  In 
cold  weather,  when  the  water  is  high,  con- 
densation would  be  rapid,  but  in  warm 
weather,  when  the  water  is  scarce,  condensa- 
tion would  be  slow.  Some  of  the  settling 
tanks  are  on  the  hillside  half  a.^Ie  from 
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tiu  ttream.   The  measurements  made  be- 

litw  tiie  vi/otkn  included  the  return  by  con- 
tlensation,  and  there  was  no  evidence  to  jus- 
tify the  conclusion  that  all  the  water  di- 
verted reached  the  stream  a«un.  Hudson 
T.  Roma,  W.  d  O.  R.  Co.  145  N.  Y.  408,  412, 
■40  M.  E.  6.  The  oounsel  for  the  defendant 
atates  in  hia  pointa  that  "It  i>  a  very  mod- 
«rate  estimate  to  say  that  at  least  two  thirds 
of  tile  escaping  steam,  an.  the  average,  must 
be  condensed  and  returned  to  the  water  sup- 
ply of  Oatka  creek." 

The  theory  upon  which  the  trial  jud^ 
proceeded  to  judgment  is  illustrated  in  his 
opinion,  where  he  says:  "The  question  is 
whether  it  is  a  reasonable  use  of  the  stream 
to  allow  the  water  impregnated  with  salt  to 
take  its  natural  course  into  the  stream,  im- 
pairing its  use  for  drinking  purposes,  or 
otherwise  affecting  its  use  by  the  lower  pro- 
prietors, to  their  injuiy."  Discussing  the 
question  he  further  said;  "Since  the  salt 
is  a  component  part  of  the  soil  itself,  and 
the  owner  has  a  legal  right  to  excavate  it 
and  place  it  upon  the  surface,  it  would  be 
an  unwarraQtaole  stretch  of  the  powers  of 
a  court  of  equity  to  compel  its  removal, 
merely  upon  the  ground  uiat  the  surface 
water,  becoming  impregnat«d  with  the  salt, 
and  taking  its  natural  course  into  a  stream, 
renders  its  waters  unsuitable  for  drinking 
purpoBM  or  causes  injury  to  the  boilers  and 
machinery  of  a  mill  situated  far  down  on 
the  b&nka  of  the  stream,  .  .  .  The  de- 
fendantv  aa  a  riparian  owner,  has  a  right  to 
the  natural  and  necessary  ^ainage  of  any 
salt  water  which  may  escape  from  the  salt 
works  into  the  stream.  The  water  used  was 
returned  to  the  stream  in  as  clear  and  pure 
a  condition  as  the  nature  of  the  operations 
upon  the  lands  would  pennit.  The  only  ob- 
ligation resting  upon  the  defendant  is  to  ex- 
ercise ordinary  care  so  as  not  to  inflict  un- 
necessary injury  to  the  lower  proprietors.'* 
Beferring  to  the  case  of  Barnard  v.  ShwUy, 
186  Ind.  S47»  24  L.  R.  A.  S88.  84  K.  fi.  flOO, 
80  N.  B.  117.  Which  followed  the  Sofuforson 
Case,  herdnatter  alluded  to,  he  quoted  with 
apparent  approval  the  following  tlierefrom: 
''VVhere  therefore  a  work  is  lawful  in  itself, 
and  cannot  be  carried  on  elsewhere  than 
where  nature  located  it,  or  where  public 
necessity  requires  it  to  be,  then  those  liable 
to  receive  injur}'  from  it  have  a  right  only 
to  demand  that  it  shall  be  oonduoted  with 
all  due  care,  so  aa  to  rive  as  little  annoy- 
ance as  may  be  reaamably  expected,  and  any 
injury  that  may  result,  notwithstandii^ 
such  care  in  the  management  of  the  work, 
must  be  borne  without  eompensatjon.  It  is, 
then,  a  case  in  which  the  interest  and  con- 
venience of  the  individual  must  give  way  to 
the  general  good."  Thus,  the  trial  judge 
was  of  the  opinion  that  the  plaintiffs,  al- 
tliough  they  and  their  predecessors  had  used 
the  waters  of  the  stream  in  their  mills  and 
on  their  farms  for  half  a  century,  could  not 
prevent  the  defendant,  which  long  after- 
wards, and  with  knowledge  of  the  facts,  es- 
tablished its  plant,  from  devoting  the  stream 
to  a  new  and  unusual  use,  diverting  the 
water,  and  turning  "a  fresh-water  stream 
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into  a  salt-water  stream."  This  would 
amount  to  a  virtual  confiscation  of  the  prop- 
erty of  small  owners  in  the  interest  of  a 
strong  combination  of  capital.  The  use 
made  by  the  defendant  of  the  water  of  the 
stream  is  new  and  peculiar,  for  it  involves 
its  utter  destruction  aa  water.  Until  it  is 
turned  into  vapor  it  refuaes  to  give  up  its 
salt,  80  that  it  must  eease  to  be  water  or 
fail  to  accomplish  the  defendant's  purpose. 
That  purpose  is  to  utilize  only  by  destn^- 
ing,  not  in  a  scientific  sense  of  course,  bat 
in  a  practical  sense.  The  loss  is  not  inci- 
dental, by  diminution  through  the  process 
of  using  the  water,  aa  in  most  cases  pre- 
sented to  the  courts,  but  is  absolute,  by 
means  of  dissipation  through  the  atmosphere. 
The  diversion  is  as  cmnplete  as  if  tlie  water 
had  been  pumped  over  the  hills  bordering  the 
Oatka  valley  and  turned  into  another  credc; 
for  diversion,  as  applied  to  watercourses, 
means  taking  water  from  a  stream,  and  not 
returning  it  so  that  the  lower  riparian  own:- 
er  can  use  it.  Parker  v.  Oriswold,  17  Conn. 
2S8,  289,  42  Am.  Dec  739.  By  taking  near- 
ly 160  gallons  every  minute  during  a  work- 
ing day  of  ten  hoars,  the  defendant  dirertel 
that  quonti^  of  water  from  its  natural 
course.  The  evidence,  practically  undis- 
puted, shows  that  the  water  of  the  stream, 
which  was  fresh  before  the  erection  of  the 
defendant's  works,  is  now  salt,  especially  in 
a  dry  time.  The  witnesses  who  tested  it 
agree  that  it  "tastes  salt,"  and  the  effect  of 
salt  in  the  water  was  olMoua  to  tiie  senses 
in  various  ways,  as  by  small  stalactites  ot 
salt  formed  at  lealqr  spots  In  the  pipes  of 
machinery,  the  formation  of  visible  crystals 
on  stones  in  the  stream,  the  rusting  of  ma- 
chinery, the  foaming  of  water  in  the  boilers, 
snd  the  destruction  of  vegetation.  The 
owners  of  -portable  steam  engines,  who  for- 
merly used  the  water  in  their  boilers,  aban- 
doned it  and  resorted  to  rain  or  well  water. 
Wells  near  the  stream  were  affected  to  some 
extent.  In  some  places  tS»  salt  killed  vege- 
tation, including  willow  trees.  It  destnqred 
fish  in  large  numbers.  Cattle  and  horses  re- 
fused to  drink  the  water,  although  some 
drank  it  when  they  had  nothing  else  to 
drink.  One  of  the  plaintiffs  boiled  three 
quarts  of  water  taken  from  the  race  leading 
to  his  mill,  and  obtained  nearly  a  tablespoon- 
ful  of  salt.  Another  could  grind  only  about 
half  aa  much  grain  as  he  bad  prevloosly 
ground  at  the  same  season  of  the  year. 

All  this  evidence,  and  other  of  uke  char- 
acter, stands  substantially  uncontradicted, 
as  it  is  not  a  contradiction  for  a  witness  to 
say  that  he  did  not  observe  these  effects, 
when  he  did  not  examine  in  order  to  see 
what  the  facts  were.  The  only  dispute  was 
in  relation  to  the  d^ree  of  polluuon,  uid 
the  defendant's  evidence  in  tobstantJally 
adopted  for  the  purpose  of  this  review.  One 
of  its  eJcperts,  who  for  twenty  years  was  the 
state  chemist  at  the  Onondaga  Salt  Springs, 
testified  that  in  a  sample  ween  In  Decem- 
ber, 1802,  above  the  works,  he  found  in  a 
gallon  of  water  .086  grains  of  salt,  while 
a  specimen  taken  right  below  the  works 
contained  809.01  graiu.  A.apecimen  .taken 
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at  the  mil)  of  the  plalniW  Miuwer,  which 
]•  a  mile  and  one  half  below  the  defendant's 
works,  and  is  above  all  the  other  salt  plants, 
afforded  99.08  grains;  one  from  the  mill  of 
the  plaintiff  Auirtin,  about  2  miles  below, 
75.60;  another  from  Brown's  pond,  still 
further  down  the  stream,  82.14.  These 
aamples  were  taken  hy  the  ehemist  himself, 
and,  except  that  last  mentioned,  were  unaf- 
fected by  tuaj  other  source  of  pollution 
than  Uie  defendant's  works.  Thirty-three 
other  specimens,  obtained  in  April,  J893, 
still  further  down  the  stream,  after  many 
small  rivulets,  as  well  as  the  drainage  from 
other  salt  works,  had  emptied  in,  but  not 
tAken  by  the  chemist  himself,  showed  much 
less  salt  to  the  gallon,  and  averaged  between 
30  and  40  grains,  on^  two  Of  them  exceed- 
ing 50.  An  analysis  made  by  the  plaintiffs' 
chemist  of  44  specimens  taken  by  a 
hydraulic  engineer  in  September,  October, 
and  November,  1892,  at  points  from  one- 
half  to  one  mile  apart,  all  along  the  stream 
below  defendant's  works,  showed  a  much 
larger  proportion  of  salt,  averaging,  even 
after  rejecting  II  of  the  highest,  which 
went  up  into  the  thousands^  from  100  to  300 
grains  to  the  galkm.  Tbn  samples  of  the 
plaintiffs  were  taken  from  the  stream  after 
the  commencement  of  the  action  and  before 
the  trial,  while  the  defendant's  were  taken 
shortly  before  or  during  the  trial,  and  after 
the  changes  had  been  made  in  order  to  pre- 
vent the  salt  water  from  reaching  the  creek. 
While  all  water  contains  Pome  salt,  that 
which  oontains  less  than  SO  grains  to  the 
gidlon  is,  according  to  the  testimony  of  de- 
fendants experts,  suitable  for  use  in  steam 
boilers.  Brine  of  full  strength  contains 
18,072  grains  to  Uie  gallon. 

The  testimony  as  to  the  amount  of  dim- 
inution is  less  definite  and  satisfactory 
than  that  relating  to  pollution,  owing  to 
the  difficult  of  measuring  water  flowing  in 
a  stream.  It  is  undisputed,  however,  uiat 
the  water  diverted,  as  measured  hy  defend- 
ant's expert,  by  "four  independent  but 
simultaneous  methods,"  including  "weir 
measurement,**  which  included  all  water  re- 
turned to  the  stream,  if  used  by  the  plain- 
tiffs to  the  best  possible  advantage,  would 
be  equal  to  nine  horse  power  daily.  One 
year  it  amounted  to  4  per  cent  of  the  flow 
at  plaintiff  Hunger's  mill  during  the  whole 
month  of  July.  The  uncontradicted  evi' 
deuce  and  the  evidence  most  favorable  to 
the  defendant  shows  such  a  di»ree  of  pollu- 
tion and  sQiih  an  amount  of  uminution  as 
to  make  it  certain,  in  our  judgment,  that 
the  trial  ju^ga,  in  his  findings,  meant  that 
neither  was  in  excess  of  what  the  defendant 
had  a  lawful  right  to  put  in  or  take  out  of 
the  stream,  in  conducting  a  lawful  biisiness 
upon  its  own  premises.  This  theory  is  con- 
firmed by  his  opinion,  as  be  relies  largely 
upon  a  case  in  PennOTlvania  which  held  that 
one  operating  a  eeal  mine  in  the  ordinary 
and  osual  manner  may,  upon  his  own  lands, 
drain  or  pump  the  water  that  percolates 
into  his  mine  into  a  stream  which  forms  the 
natural  drainage  basin  in  which  the  mine 
Is  situate,  although  the  quantity  of  water 
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may  therein  be  Increased,  and  its  quality  so 
affected  as  to  render  it  totally  unfit  for  do- 
mestic purposes  by  the  lower  riparian  own- 
ers. Pennaylvania  Goal  Oo,  v.  Ssnderaon, 
113  Pa.  12(1,  57  Am.  Rep.  445,  6  Att.  453. 
That  case  had  a  varied  history,  and  it  was 
not  until  it  came  before  the  court  for  the 
fourth  time  tiiat,  influenced  the  neoes- 
dties  of  a  great  industiy,  the  rule  was  laid 
down  as  stated.  The  case  was  first  consid- 
ered in  1878,  whoi  the  claim  of  the  lower 
riparian  owner  was  sustained  upon  the 
principle  of  Sic  utere  tuo  ut  alienum  non 
kedat.  In  reply  to  the  argument  of  coun- 
sel that  "the  law  must  be  adjusted  to  our 
great  industrial  interests,"  tlu  court  said 
[80  Pa.  408,  27  Am.  Rep.  717]:  "In  the 
argument  here  the  ground  was  distinctly 
taken  that  immense  public  and  private  in- 
terests demand  that  the  right  which  the  de- 
fendants exercised  in  ej^ii^  the  water 
from  their  mine  should  have  recognition  and 
be  established.  It  was  said  that  in  more 
than  a  thousand  collieries  in  the  anthracite 
regions  of  the  state  the  mining  of  coal  can 
only  be  carried  on  by  pumping  out  the  per- 
colating water  which  aooumulatea  in  every 
tuimel,  slope,  and  ^aft,  and  which,  what 
brought  to  the  surface,  must  find  its  way  by 
a  natural  flow  to  some  surfaoe  stream.  It 
was  urged  that  the  law  should  he  adjusted 
to  the  exigencies  of  the  great  industrial  in- 
terests of  the  commonwealth,  and  that  the 
production  of  an  indispensable  mineral, 
reaching  to  the  annual  extent  of  twenty 
millions  of  tons,  should  not  be  crippled  aiKl 
endangered  bj  adopting  a  rule  that  would 
make  colliers  answerable  in  damages  for 
corrupting  a  stream  into  which  mine  water 
would  naturally  run.  .  .  .  The  conse- 
quences that  would  ^ow  from  the  adoption 
of  the  doctrine  contended  for  could  be  read- 
ily foretold.  Relaxation  of  legal  liaUtities 
and  remission  of  legal  duties  to  meet  the 
current  needs  of  great  business  organiza- 
tions, in  ona  dirMtion,  would  logiouly  be 
followed  by  the  same  rdaxation  wd  remis- 
sion, on  the  same  grounds,  in  all  other  di- 
rections. One  invasion  of  individual  right 
would  follow  another,  and  it  might  be  only 
a  question  of  time  when,  under  the  opera- 
tions of  even  a  single  colliery,  a  whole  coun- 
tryside would  be  depopulated."  In  1880  the 
case  was  reviewed  a  second  time,  and  it  was 
again  urged  that  the  rights  of  the  riparian 
owners  should  yield  to  the  immense  public 
interest  involved.  The  court,  however,  re- 
aiHrmed  its  former  decision,  and,  among 
other  things,  said :  "The  mining  operations 
of  the  defendant  do  not  involve  the  public 
welfare,  but  are  conducted  purely  for  the 
purposes  of  private  gain.  Incideatally  all 
fawiul  industries  result  in  the  general  good. 
They  are,  however,  not  the  less  instituted 
nnd  conducted  for  private  gain,  and  are 
used  and  enj(^ed  as  private  r^hts  over 
which  the  public  has  no  control.  It  fol- 
lows that  none  of  them,  however  important^ 
can  justly  claim  the  right  to  take  and  use 
the  property  of  the  citizen  without  comijen- 
sation."  Pennsylvania  Coal  Co.  v.  Bander- 
son,  94  Fa.  302,  307,  39  Am.  Bm.  785.  In 
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1883  tbe  court  beard  the  case  for  the  third 
time,  with  the  same  result;  but  on  the  last 
review,  in  1886,  by  a  vote  of  four  to  three, 
it  reveraed  its  previous  decisions,  and  held 
that  "tbe  use  and  enjoyment  of  a  stream  of 
pure  water  for  domestic  purposes  by  tbe 
lower  riparian  owners,  who  purchased  their 
land,  built  th«lr  houses,  and  laid  out  their 
groiuids  before  the  opening  of  the  coal  mine, 
tbe  acidulated  waters  frcan  whidi  rendered 
the  stream  entirely  useless  for  domestic 
purposes,  must  ea  necessitate  give  way  to 
the  interests  of  tbe  community,  in  order  to 
permit  tbe  development  of  tbe  natural  re- 
sources of  the  country,  and  to  make  possi- 
ble the  prosecution  of  the  lawful  business 
of  mining  coal."  Tbe  extensive  coal  mines 
of  the  state  of  Penusylrania  were  regarded 
as  of  snffident  importanoe  to  warrant  the 
court  In  departing  from  the  law  as  pre- 
viously laid  down  hy  itself  In  the  same  caae» 
as  well  as  from  the  rule  which  prevails  in 
England  and  in  this  country,  except  in 
some  of  the  states  where  mining  is  exten- 
sively carried  on,  and  there  is  no  way  to 
get  rid  of  tbe  water  in  tbe  mines  except  by 
pumping  it  into  the  streams.  OUfton  Iron 
Co.  T.  Dj/e,  87  Ala.  470,  6  So.  102.  Courts 
of  the  highest  standing  have  refused  to  fol- 
low the  Sanderson  Case.  Columbus  A  E. 
Coal  A  I.  Co.  T.  Tueker,  48  Ohio  St.  41,  12 
L.  R.  A.  677,  20  N.  B.  630;  Beach  v.  Bier- 
ling  Iron  A  Zino  Co.  54  N.  J.  Eq.  6fi,  33  Atl. 
286;  Young  v.  Bankier  DistiUery  Co,  [18S3] 
A.  C.  691.  And  its  doctrine  was  finally 
limited  by  the  court  which  announced  it. 
Rohb  T.  OanieffU  Bros.  146  Pa.  3SS,  14  L. 
R.  A.  820,  22  AU.  649.  The  oourt  below, 
however,  manifestly  followed  the  Pennsyl- 
vania  rule,  without  limitation.  Mann  v. 
Retsof  Min.  Co.  49  App.  Div.  454,  459,  63 
v.  Y.  Supp.  762.  We  have  never  adopted 
that  rule  in  this  state,  and  no  public  neces- 
sity exists  therefor,  even  if  it  would  ever 
warrant  the  courts  in  relaxing  rules  for  the 

rirotection  of  property  of  small  value  in  the 
ntereat  of  some  business  required  to  de- 
velop tiie  resources  d  the  state,  and  in 
which  mueh  capital  had  embarked,  giving 
emplojrment  to  a  great  number  of  people. 

There  is  nothing  about  tbe  case  now  be- 
fore us  to  take  it  out  of  the  general  rules 
governing  tbe  rights  of  riparian  owners. 
Tiiose  rules  are  well  established  in  this 
state,  and,  so  far  as  material  to  the  case  be- 
fore us,  are,  in  the  abMnoe  of  modification 
by  grant  or  prescription,  as  follows:  A 
riparian  owner  is  entitled  to  a  reasonable 
use  of  the  water  flowing  1^  his  premises  in 
a  natural  stream,  as  an  incident  to  his  own- 
("rship  of  the  soil,  and  to  have  it  transmitted 
to  bim  without  sensible  alteration  in  quality 
or  unreasonable  diminution  in  quantity. 
While  he  does  not  own  the  running  water, 
he  has  the  right  to  a  reasonable  use  of  it 
as  it  passes  liy  his  land.  As  all  other  own* 
«rs  upon  the  same  stream  have  the  same 
right,  the  right  of  no  one  is  absolute,  but  Is 
qualified  by  the  right  of  the  others  to  have 
t)ie  stream  substantially  preserved  in  its 
natural  flow,  and  purity,  and  to  pro- 

tection against  material  diversion  or  pollu- 
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tion.  This  is  the  common  rwht  of  all. 
which  must  not  be  interfered  with  1^  ai^. 
The  use  by  each  must  therefore  be  consistent 
with  the  rights  of  the  others,  and  the 
maxim  of  Bic  utere  tuo  observed  i>y  all.  The 
rule  of  the  ancient  common  law  is  still  in 
force:  Aqua  owrit,  et  debet  cwrere,  ut 
currers  aolebttt.  Consumption  by  watering 
cattle,  tonporaiy  detention  by  dams  in  w- 
der  to  run  machinery,  irrigation,  wboi  not 
out  of  proportion  to  the  nxe  of  tiie  stream, 
and  ^me  other  familiar  uses,  although  in 
fact  a  diverBion  of  the  water  involving  some 
loss,  are  not  regarded  as  an  unlawful  diver- 
sion, but  are  allowed  as  a  necessary  inci- 
dent to  the  use,  in  order  to  effect  the  highest 
average  benefit  to  all  the  riparian  owners. 
As  the  oijoyment  of  each  murt  be  aooording 
to  his  opportunity,  and  the  upper  owner  has 
the  first  chanoe,  the  lower  owners  must  sub- 
mit to  such  loss  as  is  caused  1^  reasonaUe 
use.  Snrronndii^  drcnmstanoes,  such  as 
the  sixe  and  velocity  of  the  stream,  the  usage 
of  the  countiy,  the  extent  of  the  injury,  con- 
venience in  doing  business,  and  the  indis- 

E sable  public  necessity  of  citiee  and  vil- 
ss  for  drainage,  are  also  tak«i  into  eon- 
iratton,  so  tut  a  use  which,  vatdat  tm- 
tain  dreumstances,  is  hM  reasonably  un- 
der different  eircumstances  would  be  hdd 
unreasonable.  It  is  also  material,  some- 
times, to  ascertain  which  party  first  erected 
his  works  and  b^an  to  appropri^  the 
water.  Clinton  v.  Myers,  46  N.  T.  611,  7 
Am.  Rep.  373;  If  etc  York  Rubber  Co.  v. 
Bothery,  132  N.  Y.  293,  SO  E.  841;  Bmiih 
V.  Brooklyn,  160  N.  Y.  367.  46  L.  B.  A.  864, 
64  N.  E.  787;  PrmtiM  T.  Owigm-,  74  K..T. 
341;  Bullard  r.  Saratoga  Ftotory  Mfg,  Oo. 
77  N.  Y.  625;  Merritt  v.  Brinkerhof,  17 
Johns.  306,  8  Am.  Dec.  404;  Croaker  r. 
Bragg,  10  Wend.  260,  26  Am.  Dec  665; 
Arnold  v.  Foot,  12  Wend.  330;  Tyler  ▼. 
Wilkinson,  4  Mason,  S97.  Fed.  Gas.  No.  14,- 
312 ;  ColumJtus  A  H,  Coal  A  I.  Co.  v.  7«oJter, 
48  Ohio  St.  41.  12  L.  R.  A.  677,  28  Nw  B. 
G30;  Beach  V.  BterUng  Iron  A  Zine  Co.  64 
N.  J.  Eq.  05,  83  Atl.  286;  St.  Helm'*  BwteU- 
ing  Co.  r.  Tipping,  11  H.  L.  Cas.  842; 
Crossley  v.  Lightowler,  L.  R.  8  Bq.  279,  L. 
R.  2  Ch.  478;  Pennington  v.  Brinsop  BaU 
Coal  Co.  L.  R.  6  Ch.  Div.  709;  Atty.  Qon.  t. 
Colney  Batch  Lunatic  AsyJum,  L.  R.  4  Ch. 
146 ;  Bodgkinson  t.  ^nmor,  4  Best  A  S.  229; 
3  Kent,  Com.  430;  Oould,  Waters,  }  219; 
Hi^ju,  Wateroourses,  132 ;  Washb.  Easem. 
4th  ed.  £16;  1  Wood,  Nuisances,  S8  364.  427. 

The  question  of  reasonable  use  is  general- 
ly a  question  of  fact,  but  whether  the  undis- 
puted facts,  and  the  necessary  inlerenoes 
therefrom,  establish  an  unreasonable  use,  is 
a  question  of  law.  When  the  diversion,  or 
pollution,  which  Is  treated  as  a  form  of  di- 
version, is  caused  by  a  new  and  extraordi- 
nary method  of  using  the  water,  hitherto  un- 
known in  the  state,  and  such  method  not 
only  permanently  diverts  a  large  quantity 
of  water  from  the  stream,  but  also  renders 
the  rest  so  salt,  at  times,  that  cattle  will 
not  drink  it  unless  forced  to  by  necessity, 
fish  are  destn^red  in  great  numbers,  vegeta- 
tion is  killed,  and  machineiy  rustedj  waA 
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use,  M  a  matter  of  law,  it  nnreaaonable  and 

entitles  the  lower  riparian  owner  to  relief. 
Where  the  natural  and  necessary  result  of 
the  place  selected,  and  the  method  adopted 
hj  an  upper  riparian  owner  in  the  conduct 
«f  his  business,  ii  to  cause  material  injury 
to  the  property  of  an  owner  below,  a  court 
4^  eqoity  will  ezerdse  its  power  to  rastrain, 
<m  account  of  the  inadequacy  of  the  remei^ 
«t  law,  aiul  in  order  to  prevent  a  multiplio- 
1^  of  suits.  The  lower  riparian  owners 
Are  entitled  to  a  fair  participation  in  the 
use  of  the  water,  and  their  rights  cannot 
be  cut  down  bv  the  convenience  or  necessity 
■of  the  defendant's  business.  "The  neces- 
eitiee  of  one  man's  business  cannot  be  the 
-standard  of  anotJier's  rights  in  a  thing 
vhich  belongs  to  both."  Wheatlej/  v.  Ohria- 
ma»,  24  Pa.  2B8, 64  Am.  Deo.  667.  While  the 
-eouito  will  not  overlook  tlM  needs  of  import- 
ant mann&cturing  interests,  nor  hamper 
them  for  trifling  causes,  thciy  will  not  permit 
substantial  injury  to  ndghboring  pro^rty, 
with  a  small  hut  long-establishM  business, 
-for  the  purpose  of  enabling  a  new  and  great 
industry  to  flourish.  They  will  not  change 
the  law  relating  to  the  ownership  and  use 
«f  property  in  ordiar  to  aocommodato  a  great 
ImtineM  enterprise.  Aoeording  to  the  cdd 
And  familiar  rule,  every  man  must  so  use 
his  own  property  aa  not  to  injure  that  of 
-bis  neighoori  and  the  fact  that  he  has  in- 
-vested  much  money  and  employs  many  men 
in  carrying  on  a  lawful  and  useful  business 
«pon  his  own  land  does  not  change  the  rule 
nor  permit  him  to  permanently  prevent  a 
watarial  portion  of  the' water  <d  a  natural 
stream  from  flowing  over  the  land  of  a 
lower  rinwlftn  owner,  or  to  so  pollute  the 
teat  of  the  stream  as  to  render  it  unfit  for 
■ordinary  use.  The  fact  that  other  salt 
manufactarers  are  doing  the  same  thing  as 
the  defendant,  instead  of  preventing  rdief, 
<nay  require  it.  "Wliere  there  is  a  large 
number  of  persons  mining;  on  a  snudl 
■etream,  if  eaoh  should  deteriorate  the  water 
«  little,  although  the  injury  from  the  act 
«C  ems  might  be  small,  the  combined  result 
«f  the  aete  of  all  might  render  ^  water 
utterly  unfit  for  furuier  use;  and,  if  each 
eonld  successfully  defend  an  action  on  the 
ground  that  his  act  alone  did  not  material- 
ly affect  the  water,  the  prior  appropriator 
might  be  deprived  of  ite  use,  and  at  the 
same  time  l>e  without  a  remedy."  Hill  v. 
^mith,  32  Cal.  166;  Woodyear  v.  Sohaefer, 
•S7  Md.  1,  40  Am.  Rep.  41ft;  Sherman  T.  Fall 
Rivtr  Ironworks  Oo.  6  AUen^  218.  70  Am. 
Dec.  700 ;  Baltimore  v.  Warren  Mfg.  Oo.  60 
Md.  06 ;  0ra8*l€jf  y.  Lightowlcr,  L.  R.  3  Eq. 
270,  L.  R.  2  Ch.  478 ;  Pennington  v.  ifrinsop 
Hall  Coal  Oo.  L.  R.  6  Ch.  Div.  760,  772.  In 
•Oancood  v.  Kew  York  0.  A  H.  R.  R.  Oo.  116 
V.  Y.  640,  22  N.  K  306,  the  diversion,  as 
-shown  by  the  record  on  file  in  tiiis  court, 
was  less  than  that  testified  to  by  tiie  defend- 
Aiit's  witnesses  in  the  ease  before  us.  Kven 
4f  the  damages  are  slight,  where  the  act 
-eomplained  m  is  such  that  by  ite  repetition 
•or  continuance  it  may  become  the  founda- 
tifm  or  evidence  of  an  adverse  right,  a  court 
«f  equi^  will  interpose  by  injunction.  Am*- 
41  L.R.  A. 


terdam  Knitting  Oo.  r.  Dean,  162  N.  Y.  278, 
280,  56  N.  E.  767. 

The  objection  that  the  plaintiff's  have  no 
cause  of  action  common  to  all,  and  hence 
that  they  cannot  sue  jointly,  is  unsound. 
While  each  owns  a  distinct  piece  of  land, 
situated  upon  a  part  of  the  stream  separate 
from  that  abutted  upon  by  the  land  of  every 
other  owner,  they  aU  have  a  common  griev- 
ance against  tiie  defendant  for  an  injury  of 
the  same  kind,  infiicted  at  the  same  time 
and  by  the  same  acte.  The  common  injury, 
although  differing  in  degree  as  to  each  own- 
er, makes  a  common  interest,  and  warrants 
a  common  remedy.  Emery  y.  Erakine,  66 
Barb.  0.  14;  Reid  v,  Oifford,  Hopk.  Ch.  416, 
477;  Murray  v.  Bay,  1  Barb.  Ch.  60,  62,  43 
Am.  Dec  773;  Blunt  r.  Hay,  4  Sandf.  Ch. 
862. 

« It  does  not  follow  from  these  Tievs  that, 
if  upon  another  trial  the  facte  are  un- 
changed, the  defendant  and  the  other  salt 
manufacturers  will  be  compelled  to  make 
such  terms  as  th^  can;  for  a  court  of 
equity,  with  iU  plastic  powers,  can  require, 
as  a  condition  of  withholding  a  permanent 
injunction,  the  construction  of  a  reservoir 
on  the  upper  sources  of  the  stream,  to  ae- 
cumulate  water  when  it  is  plentiful  for  use 
in  times  df  scarci^.  and  thiis  neutralize  the 
diminution  caused  hy  the  manufacture  of 
salt.  That  court  may  also  require,  on  the 
like  condition,  greater  care  in  preventing  the 
escape  of  salt  water  and  salt  substances  into 
the  stream,  as  the  defendant  attempted  to 
do  during  the  trial,  and  thus  prevent  or 
minimise  the  pollution. 

The  fudgnvma  ef  the  eourU  below  sftould 
be  fwersM,  and  m  new  trial  granted,  with 
eoeto  to  abide  the  event. 

Parker,  Ch.  J.,  and  O^Brien,  Bartlett, 
Xtamdoai,  Cnllea,  and  WermeT)  JJ.,  con- 
cur. 

Rehearing  denied. 


Benjamin  F.  FORBELL.  Reapt^ 

V. 

City  of  NEW  YORK.  ReepU 

(164  N.  Z.  522.) 

Tke  dralalav  •<  Imm«  «f  a  private  pro- 
prietor by-  city-  pamplnv  works  which 
exhaust  from  alt  the  region  thereabout  the 
natural  supply  of  Dndcrgnmnd  or  snbanrfaee 
water,  and  Urns  prevent  the  nUsIng  upon  It 
of  crops  to  whidi  the  land  was  and  Is  peeu- 

Note. — Tbe  effect  on  percolstinf  waters,  of  a 
public  Improvenent  which  cuts  them  oft,  la  con- 
sidered In  a  note  to  Southern  P.  B.  Co.  v,  Dn- 
Cour  (Cal.)  19  L.  B.  A.  02. 

The  rlfbt  to  pump  water  tron  a  stream  for 
purposes  of  Irrigation  Is  slso  determined  by  so 
earlier  case  In  this  serlea  Chamock  v.  Bin- 
erra  (Cal.)  32  L.  R.  A.  100. 

Tbere  Is  also  In  4S  L.  B.  A.  6S4,  the  case  of 
Smith  V.  BrooklyD  (N.  Y.)  detumlnlnc  the 
rights  In  ease  of  the  drslnlag  of  underground 
soerces  of  a  snrtaee  stream  by  pamplng  water 
dty  ressrralr.  r^^^rvTr> 
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llarlj  adapted,  or  destroj  mcb  crops  after 
tbe7  are  grown  or  partly  srown,  renders  the 
eltj  liable  to  him  for  the  damages  which  he 
■natal na,  and  entitles  blm  to  an  Injonctlm 
against  a  continuance  of  tin  wrong. 

<NoTember  20,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  aflirmiiig 
a  judgment  of  a  Special  Term  for  Kings 
County  in  favor  of  j^intiff  in  an  action 
brought  to  enjoin  the  aiverrsion  of  subsurface 
water  and  to  recover  damages  for  injuriea 
abused  by  past  diTerauw.  Affirmed, 

StateoDent  by  Iduidoa,  J.t 

The  jud^oit  grant*  a  perpetual  injunc- 
tion restraining  ue  city  of  New  York  from 
operating  its  e^nes,  driven  wells,  and  pump- 
ing sta^ons  known  as  the  "Spring  Creek 
Pumping  8tati(Hi,"  in  the  borough  of  Queens, 
city  of  Kew  Yoik,  on  the  oonduit  line  near 
the  Kings  oonnly  boundary  line^  and  awards 
past  damages  to  the  plaintiff  in  the  sum  of 
96,000,  together  with  the  oosts  of  the  action. 
The  plaintiff  was  a  lessee  of  certain  fann- 
ing lands  situated  near  Spring  credc,  within 
the  county  of  Kings.  He  used  a  portion  of 
the  lands  in  question  for  the  purpose  of 
growing  celery  and  water  cresses.  The  city 
of  Brooklyn  otmstructed  a  pumpiiu[  station 
in  the  place  in  question  early  in  1885,  and 
in  1804  sunk  adaitional  wells  and  made  an 
additional  pumping  station.  The  effect  of 
pumping  at  these  stations  was  to  lower  the 
tmderground  water  table  on  this  land,  and 
thus  made  it  unitt  for  the  cultivation  of  cel- 
ery or  water  oreseee,  and  the  crops  failed 
for  many  years  prior  to  the  commenctment 
of  this  aotJon,  in  1808. 

Ur.  William  J.  Oarr.  with  Jfr.  Jokm 
Whales,  for  appellant: 

Although  there  is  no  doubt  that  a  man  has 
no  right  to  withdraw  from  bis  neighbor  the 
support  of  adjacent  soil,  there  is  nothing  at 
common  law  to  prevent  his  draining  that 
soil,  if  for  any  reason  it  beoomes  necessary 
or  oonvmieni  for  him  to  do  bo. 

PopplmceU  T.  Hodkituon,  L.  R.  4  Ezeh. 
248. 

The  owner  of  land  may  dig  ditches  or  sink 
wells,  or  in  any  other  manner  exercise  his 
dominion  over  his  own  land,  without  being 
liable  at  law  for  the  intercepUtm  or  diversion 
of  any  underground  percolating  waters  con- 
sequent upon  such  use  of  his  own  property. 

Ullis  V.  Dunoon.  21  Barb.  230;  Qoodale  v. 
TuUle,  20  N.  Y.  450;  Pialej/  t.  Clark,  85  N. 
Y.  520,  01  Am.  Dec  72;  Delhi  r.  Tovmana, 
45  N.  Y.  862;  Bloodgood  t.  Aj/ers,  108  K.  Y. 
400,  15  N.  E.  433 ;  Fan  Wyoklm  T.  ArooJblyn, 
118  N.  Y.  424,  24  N.  E.  170;  Covert  v.  firoojk- 
lyn,  6  App.  Div,  73,  39  N.  Y.  Supp.  744;  Ao- 
(ou  T.  ISiundell,  12  Mees.  ft  W.  324;  Ratc- 
stron  V.  Taylor,  33  Eng.  L.  k  £q.  Rep.  428; 
Hroadbcnt  v.  ICamBbotham,  34  Eng.  L.  ft  Eq. 
Rep.  553;  Chasemnre  T.  RU^arda,  7  H.  L. 
Cas.  340:  Tievc  River  Co.  v.  Johnson,  2  El. 
ft  El.  436;  Bradford  t.  Pieklea  [1806]  A.  C. 
587;  BallacQrln^  8ih?er,  Lead  d  Copper 
61  L.  R.  A. 


Jfin.  Oo.  V.  Sairiaon,  L.  S.  6  P.  C.  40; 
PoppleiceU.  V.  Uodkinaon,  L.  R.  4  Exch.  248 ; 
Roath  V.  DriaooU,  20  Ctmn.  533,  62  Am.  Dec. 
362;  Brown  v.  ItUua,  27  Conn.  84,  71  Am, 
Dec  40;  ihrcoideaf  v,  Praneia,  18  Pick.  117 1 
Davis  y.  Spautding,  167  Mass.  431,  10  L.  R. 
A.  102,  32  N.  E.  650 ;  Prazier  v.  Broicn, 
Ohio  St.  204;  Haldeman  v.  Sruokhard,  45- 
Pa.  614,  84  Am.  Dec.  611;  Wheatlcy  v. 
Baugk,  25  Pa.  528,  64  Am.  Dea  721;  West- 
morcland  cG  C.  Natural  Oas  Oo.  v.  De  Witt, 
130  Pa.  23S,  5  L.  K.  A.  731,  18  Atl.  724; 
OoooA  Grove  Camp  Meeting  Asso.  t.  Asbury 
Park  Comm.  40  N.  J.  Eq.  447,  8  Ati.  168: 
Bouthem  P.  R.  Co.  v.  Dufowr,  05  Gal.  615, 1» 
L.  R.  A.  92,  30  Pec  783;  Basaeit  v.  Salis- 
hwry  Mfg.  Co.  43  N.  H.  669, 82  Am.  Dec  179 ; 
Sicctt  r.  Cutft,  60  N.  H.  445,  9  Am.  Rep. 
270. 

If  a  landowner  digs  on  his  own  land  a  deep 
trench,  in  order  to  cut  off,  maliciously,  the 
supply  of  underground  w«ters  percolating  to- 
his  neighbor's  spring,  no  action  can  lie 
against  nim. 

Phelps  V.  yotelen,  72  N.  Y.  40,  28  Am. 
Rep.  93 ;  Paine  v.  Chandler,  134  N.  Y.  385,  10 
L.  R.  A.  99,  32  N.  E.  18;  Chat  field  v.  Wilson, 
28  Vt.  40;  Fraeier  ▼.  Brown,  12  Ohio  St. 
204. 

If  a  railroad  etmipany  should,  on  its  own 
land,  make  exeavations  for  the  purpose  of 
constructing  its  roadbed,  and  In  so  doing  dry 
up  a  well  on  adjoininff  land,  through  its  in- 
terception of  peroolaUng  mters,  no  aetioA 
would  lie. 

New  Albany  A  8.  R.  Co.  t.  Peterson,  14 
Ind.  112,  77  Am.  Dec  60;  I7n(fed  Btatee  t. 
Aleaander,  148  U.  S.  180,  37  L.  ed.  416,  17 
Sup.  Ct.  Sep.  529. 

A  monieipal  oorpocatioD  using  its  own 
land  for  the  purpose  <rf  obtaining  a  wato- 
tuwly  for  its  inhabitants  possesses  all  the- 
ri^ts  over  its  own  property  as  to  under- 
ground percolating  wat«rs  iriiich  are  ind- 
d&at  to  the  rights  of  an  iadividnal  owner 
over  his  own  soil, 

Chasemore  v.  Richards,  7  H.  L.  Cat.  349; 
Orand  Junction  Oanal  Co.  v.  Bhugar,  "L.  r1 
6  Ch.  483;  Bradford  v.  Piefcles  [1895]  A.  C. 
587 ;  Proprietort  of  Uille  v.  Brain^ee  Waier 
Supply  Co.  149  Mass.  478,  4  L.  R.  A.  272,  21 
y.  £.  761 ;  Uerrick  Water  Co.  v.  Brook^/nr 
160  N.  Y.  067,  55  N.  E.  1097;  People's  Qae 
Co.  V.  7'yner,  131  Ind.  S77«  18  L.  R.  A.  443,. 
31  N.  E.  60. 

Ur.  Cliarlu  OoImum  lUllav,  for  f~ 
spondent : 

llie  underground  percolating  waters  \a 
plaintiff's  land  belong  to  bim,  and  the  ab- 
straction of  them  1^  defendant  is  unlawful. 

Pimleji  T.  Clark,  36  N.  Y.  631,  91  Am.  Dec 
72;  Bmxth  v.  Brooklyn,  18  App.  Div.  340,  4S 
N.  Y.  Supp.  141;  Gould,  Waters,  2d  ed.  | 
280;  Angell,  Watercourses,  S  109. 

Sudi  underground  waters  are  as  much  the 
property  of  the  owners  of  the  land  as  ths 
ores,  rocks,  etc.,  beneath  the  surface. 

27  Am.  ft  Eng.  Enc.  Law,  p.  427. 

Defendant  is  a  trespasser. 

Actual  entry  upon  the  land  is  not  esaen- 
tial  if  damage  be  done  to  the  land. 

Prewitt  V.  Clayton,  6  T.  B.  Mon.  4. 
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The  fact  that  defendant  bad  authority  of 
law  for  the  erection  of  its  plant  did  not  vest 
it  with  authority  to  treepasa  on  plaintiff's 
rights. 

Radcliff  V.  Brooklj/n,  4  K.  X.  195^  63  Am. 
Deo.  357 ;  Covert  t.  Brooisltfth  13  App.  Dir. 
188,  43  N.  T.  Supp.  310. 

The  rule  oS  no  Ifabilify  for  the  "intereep- 
tUm"  of  underground  watcn  has  no  af^Uca- 

tiOD. 

The  aetioii  ilioold  be  luatained  <ni  its  mo-- 
its. 

Plaintiff  haa  the  toit  right  to  the  posses* 
aitm  and  enjoyment  of  his  property  and  the 

Sroduet  thweof.  He  can  use  it  aa  he  m«i 
t. 

Storm  V.  Veto  York  Blw.  R.  Co.  82  Hun, 
11,  31  N.  Y.  Suj^.  13;  Bhepard  t.  Metropoli- 
tan Elev.  R.  Co.  48  App.  Div.  452,  62  N.  Y. 
Supp.  977. 

iio  etranger  can  dictate  to  him  how  he 
■hall  uae  it  or  what  he  shall  plant  in  it.  No 
•tranger  can  mter  upon  it  and  destroy  his 
erms. 

It  is  for  plaintiff  to  My  how  mnch  his  land 
■halt  be  drained.  If  1m  prefers  an  abun- 
dance ci  water,  that  is  his  onsiness. 

Since  the  doctrine  was  enunciated  that 
"because  the  existence,  origin,  movement, 
and  course  of  such  waters  and  the  causes 
which  govern  their  movements  are  so  secret, 
occult,  and  concealed  that  an  attempt  to  ad- 
minister KOj  aet  of  legal  mle*  in  re^>ect  to 
them  would  be  inrolnd  in  hopaleas  uncer- 
tainty," no  relief  can  be  afforded,  there  has 
been  a  great  advance  in  knowledge  r^[ard- 
ing  underground  watera. 

C'oUiiu  V.  OJtartUirs  Valley  Oaa  Co.  131  Pa. 
143,  6  L.  R.  A.  280,  18  AU.  1012. 

A  riparian  owner,  as  against  lower  own- 
ers, cannot  sell  the  waters  of  a  stream;  and 
the  supi^yin^  of  water  to  cities  and  public 
institutions  le  not  the  eicerci^e  of  a  riparian 
right. 

28  Am.  A.  Eng.  Ene.  Law,  p.  656;  Gould, 
Waters,  2d  ed.  S  280. 

I«ndoB«  J.,  delivered  the  opinion  of  the 
eourt: 

The  defendant  makee  merchandise  of  the 
large  quanUtea  of  water  whieh  it  draws  from 
the  weils  that  it  has  sunk  upon  its  2  acres  of 
land.  The  plaintiff  does  not  complain  that 
any  surface  stream  or  pond  or  body  of  water 
upon  his  own  land  is  thereby  affected,  but 
does  complain,  and  the  courts  below  have 
found,  that  the  defendant  exhausts  hia  land 
of  its  accustomed  and  natural  supply  of  un- 
derground or  subsurface  water,  and  thus  pre- 
vents him  from  growing  upon  it  the  crops 
to  Which  tiie  land  was  and  is  peculiarly 
adapted,  or  destroys  audi  ampt  after  they 
are  grown  or  partly  grown.  The  defendant 
does  not  take  fnmi  ite  own  land  simply  it* 
natural  or  accustomed  supply  or  holding, 
but  hj  mrana  of  its  appliances  and  opera- 
titms  it  takes  and  appropriates  a  large  part 
of  the  natural  and  accustomed  supply  or 
holding  of  the  plaintiff's  land.  The  case  is 
not  one  in  whi(»,  because  the  percolation  and 
course  of  the  8ub8nrfaee  waters  are  unob- 
■ervable  from  the  surface,  they  are  unknown, 
61  L.  B.  A. 


and  thus  so  far  speculative  and  conjectural 
as  to  be  incapable  of  proof  of  judicial  ascer- 
tainment. Before  the  defendant  constructed 
its  wells  and  pumping  stations  it  ascer- 
tained, at  least  to  a  business  certainty,  that 
Budi  was  the  pucolati<m  and  underground 
flow  or  situati(»i  of  the  water  in  Its  own  and 
the  plaintiff's  land  that  it  could  by  these 
wells  and  appliances  cause  or  compel  the 
water  in  the  ^ointiff'a  land  to  flow  into  its- 
own  wells,  and  thus  oould  deprive  the  plain- 
tiff of  his  natural  supply  of  underground 
water.  This  it  has  accomplished  just  aa  it 
expected  to  do  it;  the  evidence  to  that  ef- 
fect is  about  aa  satiafaotoiy  and  eonvinoing- 
aa  if  the  case  were  one  of  aurfaee  waters. 
I'iiot  the  defendant  has  so  used  its  own  u  t» 
injure  the  plaintiff  there  is  no  question. 
The  question  is  whether  the  plaintiff  has  or 
ought  to  have,  in  the  just  administration  of 
the  law,  a  remedy.  In  Smith  v.  Brooklyn^ 
160  N.  Y.  357,  45  L.  R.  A.  664,  54  N.  E.  787, 
a  case  in  which  the  defendant,  by  tdie  use  of 
the  same  act  and  anpllaneea  as  it  empl<^ed 
in  this  oaae,  lowered  the  water  in  the  plain- 
tiff's surface  stream  and  pond,  this  coim,  in 
holding  the  defendant  lia!ole  for  the  damage 
thus  caused,  carefully  refrained  from  consid- 
ering the  question  whether  the  defendant 
would  have  been  liable  if  it  had  simply  low- 
ered the  subsurface  lenrel  or  body  of  under- 
^ound  water  not  contributing  to  the  supply 
of  plaintiff's  BurfaoB  stream  or  pond.  It 
may  be  conceded  that  the  letter  of  the  law,, 
as  expounded  in  many  oases  in  this  state,  de- 
nies liability.  Ellia  v.  Duncan,  21  Etarb. 
230;  Goodalt)  v.  Tuttle,  29  N.  Y.  459;  Pwiey 
v.  Clark,  35  N.  Y.  520,  91  Am.  Dec.  72 ;  Delhi 
v,  Yotmaiia,  46  N.  Y.  362 ;  Phelps  v.  ^ouilen, 
72  N.  Y.  40,  28  Am.  Rep.  93;  Bloodgood  v. 
Ayert,  108  N.  Y.  400.  16  N.  E.  433;  Van 
Wycktm  T.  Brooklyn,  118  N.  Y.  424,  24  N. 
E.  179.  The  earlier  casee  followed  the  law 
as  stated  in  Acton  v.  Blundetl,  12  Mees.  St 
W.  324.  and  Grecnleaf  v.  Francia,  18  Pick. 
117.  So  far  aa  the  extraction  or  diversioD 
of  underground  water  upon  the.  land  of  one 
proprietor  affects  no  surface  stream  or  pcMid 
upon  the  neighboring  land,  but  simply  the 
underground  water  therein,  the  rule  is  stilt 
adhered  ta 

The  reasons  usually  assigned  for  the  rul» 
are  that  the  owner  of  the  soil  may  lawfully 
occupy  the  space  above  as  well  aa  below  the 
surface  to  any  extent  that  he  pleases;  that 
the  water  stored  or  held  in  his  soil,  so  long 
as  it  remains  there,  is— unlike  water  flowing 
in  a  surface  stream~a  part  of  the  soil  itself 
(Barkley  v.  Wilcox,  86  N.  Y.  140,  40  Am. 
Kep.  519)  ;  that  a  differeirt  rule  would  pre- 
vent the  reasonable  use  and  improvement  of 
land ;  that  without  a  grant  or  positive  stat- 
ute there  can  be  no  easement  in  one  parcel 
of  land  for  the  subsurface  support  or  supply 
of  subsurface  water  in  another  parcel ;  that 
the  percolation  and  underground  flow  of 
water  are  out  of  sight,  and  their  exact  opera- 
tion and  courses  are  conjectural,  and  not  sus- 
ceptible of  actual  observation  and  proof; 
and.  Anally,  that  the  damages,  if  any,  ar« 
the  remote  or  indirect  consequence  or  law^ 
fill  acts. 
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It  may  be  conceded  that  these  reasons,  or 
some  of  them,  were  ample  to  afford  the  prop- 
er rule  of  decision  in  the  cases  to  which  they 
were  applied.  We  do  not  intend  to  impair 
their  applicability  to  like  caaes.  But  there 
4ure  features  of  Uiis  case  to  wbich  theae  rea- 
■sons  do  not  a«ply.  As  already  intimated, 
the  defendant  inatallod  its  pumping  plant 
Vnowiu;  that  the  underground  ojwration 
and  habit  of  this  store  of  water  in  its  own 
«nd  nedghboring  lands,  including  the  plain- 
tilT's,  a  total  area  of  from  6  to  II  square 
■miles,  would  enable  it  to  capture  the  greater 
part  of  it.  In  the  cases  in  which  the  law- 
fulness of  interference  with  percolating 
waters  has  beoL  upheld,  tither  uie  reason* 
aUeneaa  of  tba  acts  resulting  in  the  inter- 
ference, or  the  unreasonableness  of  impos- 
ing an  unnecessary  restriction  upon  the  own- 
ve'a  dominion  of  his  own  land,  has  been  rec- 
ognized. In  the  absence  of  contract  or  en- 
actment, whatever  it  is  reasonable  for  the 
owner  to  do  with  hia  subsurface  water,  re- 
gard being  had  to  the  definite  rights  of  oth- 
ers, he  may  do.  He  may  make  the  most  of 
it  that  he  reas(HiaUy  can.  It  is  not  unrea- 
sonable, so  far  as  it  is  now  apparent  to  U9, 
that  he  should  dig  wells  and  taJce  therefrom 
all  the  water  that  he  needs  in  order  to  the 
fullest  enjoyment  and  usefulness  of  his  land 
a«  land,  either  for  purposes  of  pleasure, 
abode,  productiveness  of  eodl,  trade,  manu- 
facture, or  for  whatever  else  the  land  as  land 
may  serTe.  He  may  consume  it,  but  must 
not  dischatse  It  to  the  injury  of  others. 
But  to  fit  it  up  with  wells  and  pumps  of 
■uch  perraaive  and  potential  reach  that  from 
their  base  the  defendant  can  tap  the 
-water  stored  in  the  plaintiff's  land,  and  in 
all  the  region  thereabout,  and  lead  it  to  his 
own  land,  and  1^  merohundiBing  it  prevent 
its  return,  is,  however  mstmaUe  it  may 
■appear  to  the  defendant  and  its  customers, 
-nnxeasonable  a«  to  the  plaintiff  and  the  oth- 
ers whose  lands  are  thus  clandestinely 
•wpped,  and  thdr  ralvtt  Impaired. 


The  learned  trial  judge  found  that  the  acts 
of  the  defendant  were  a  trespass.  N<i  doubt 
trespass  may  be  committed  by  the  projec- 
tion of  force  beyond  the  boundary  of  the  lot 
where  the  projecting  instrument  ia  operated. 
Injuries  caused  by  explosions  are  familiar 
instances.  We  think  the  finding  justified  by 
the  particular  facts  of  this  case.  Force  is 
not  necessarily  direct  violence.  It  may  be 
produced  by  Uie  employment  of  such  mate- 
rial agencies  or  instruments  as  become  ef- 
fective by  the  co-operation  of  the  forces  of 
nature,  and  such  is  the  case  before  us. 

The  distinction  between  a  case  like  this 
and  the  oues  of  percolating  waters,  in  which 
liability  has  beoi  denied,  was  well  pointed 
out  by  the  learned  judge  who  wrote  for  the 
appellate  division  in  Smith  v.  Brooklyn,  IS 
App.  Div.  340.  46  N.  Y.  Supp.  141.  We  re- 
fer to  the  opinion  as  a  valuable  oontributifm 
to  the  discussion  of  the  subject. 

We  more  readily  conclude  to  affirm  be- 
cause the  inununity  from  liability  which  the 
defendant  claims  violates  our  ioue  M  jus- 
tice. It  seems  to  pervert  Just  rules  to  un- 
just purposes.  It  does  wron^  under  the  let- 
ter of  the  law,  in  defiance  of  its  spirit.  The 
case  is  certainly  unlike  those  which  have 
preceded  it  in  this  court,  and  we  may  con- 
sider the  rules  announced  in  the  previous 
cases  in  the  light  of  the  cases  themselves. 
We  recognize  the  fact  that  the  water  supply 
of  a  great  city  is  of  vastiy  more  impmrtance 
thui  the  cemr  and  water  eressca  of  which 
the  plaintiff's  land  was  so  productive  before 
the  defendant  enoroadied  upcoi  his  water 
supply.  But  the  defendant  can  employ  the 
right  of  eminent  domain,  and  thus  proride 
its  people  with  water  without  injustice  to 
the  plaintiff. 

The  judgment  efcould  he  affrmed,  with 
ooeta. 

Parker,  Ch.  J.,  and  BnrUett,  Halckt, 
Btartin,  and  Vmam,  JJ^  ocmeur.  O'Bgimm, 

not  voting. 


NEBRASKA  SDFBXHE  COURT. 


OONNBCnCUT      FIKE  INSURANCE 
COMPANY,  Pltf.-wErr^ 

9. 

JEABT. 

I  Neb.  ) 

^t.  Forf elOrea  are  looked  spoa  bT  tke 
eo«r«e  wiA  111  favor,  and  will  be  enCorced 
only  when  the  strict  letter  ot  the  contract  re> 

*Headnotea      Houx>i[b,  J. 


J40IB. — Condition*  (a  fire  poUey  M  to  heeptnOt 
pnduelno,  and  prttanUng  beoifc«  oiHf  papers. 

I.  Keeping  books  and  nouohffrs. 

a.  Validity  of  olatt»», 

b.  Condition  preotdent  and  iMrraii<|f; 
e.  Complianea  with  polloy, 

d.  Waiver. 
II.  Produotion  of  booka  and  popsrs, 

a.  Yalidtty  of  oIomo. 

b.  Condition  precedent. 
«1  L.  R.  A. 


quires  It,  and  this  rule  applies  with  ftill  Cmcs 
to  policies  of  Insurance. 

S.  Covvta  wtll  constrvie  polteles  ot 
snrauee  more  atronslx  avalaat  the 
partr  by  whom  the  contract  has  been  dratt- 
ed, and  who  has  had  the  time  and  opportnnltj 
to  select,  with  care  and  Ingmultj,  and  with 
a  view  to  Its  own  Interest,  the  langnage  la 
whicb  the  contract  la  coached. 

8.  Where  It  Is  eondlttoued  in  a  poller 
of  laanranee  '*iliat  the  asaared  ahall 
lake  «a  laveatorr  of  stock  hereby  covered 
at  least  once  a  year,  and  sball  keep  books  ot 

II. — contloaed. 

c.  OOaipUaaos  loith  poHoy  by  AmtrsdL 

1.  iSuBtfotiMal  and  reoMnahle  eomt-  ^ 

plianoe. 

3.  Proouring  votMhen  from  IMri 

portlet. 

8.  Time,  ptaoe,  and  maimer  of  em- 

amInaUon. 

4.  2>etnafi<I. 

B.  Deatrvction  or  Jott  of  hookt  amS 
vonchere.      ^  j 
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account  corr«ctly  detailing  tlw  ptuduuM  moA 
•alw  of  nld  atock.  and  iball  keep  all  Inren- 
torles  and  booka  aecanly  locked  In  a  Dreproof 
•ate  or  other  place  secure  from  flre  to  eald 
store  during  the  hours  that  aald  store  la 
closed  for  buslaesa.  Failure  to  observe  the 
above  conditions  shall  work  a  forfeiture  of 
all  claims  under  tbls  poilcy," — held,  that  saeh 
proTlsluna  abonld  be  coastrued  conjointly, 
and  that,  to  work  a  forfaltiire  of  tha  poller, 
there  most  ba  a  tallora  to  perform  all  the 
oondltlona  aained,  and  not  any  particular  one 
of  them. 

(June  7,  1900.) 

RROR  to  th«  District  Court  for  Casa 
County  to  review  a  judgment  in  favor  of 
j)laintiff  in  an  action  brought  to  recover  the 
-amount  alleged  to  be  due  on  a  policy  of  flre 
jnsurance.  Affirmed. 

Tbe  facta  are  abated  in  the  o[ttiuon. 


Meur:  Ckafles  F.  OCntt  and  W.  W. 
MoTsaamn  for  plaintiff  in  error. 

Jfestrs.  BeMom  *  Boot  and  Edwla 
Jmvj  for  defendant  in  error. 

Holoomb,  J.,  d^ivered  the  opiidon  of  the 

court: 

The  plaintiff  in  error  (defendant  below) 
resists  payment  of  loss  under  a  policy  of  in- 
surance issued  by  it  covering  a  stock  of  mer- 
chandise which  waa  deatroyed  by  fire  during 
the  term  for  which  the  policy  was  written. 
As  presented  to  this  oourt,  the  only  question 
involved  is  the  liability  of  the  insurance 
company  under  the  provisions  or  covenaDts 
oommonly  known  as  the  "iron-safe  clause," 
which  are  iound  in  a  "rider"  attached  to  the 
insurance  policy  at  tbe  time  it  was  written 
and  delivered  to  t^e  assured.  Tbe  provi- 
sions referred  to  are  as  folkvwa:    "It  is  ex- 
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d.  Veto«r. 

1.  gewsriH|f. 

2.  nuhm  A>  aet,  arjetag. 

TO.  KeeptHff  hooha  and  vomdSen  in  •  aaft,  or 
tafa  plaee. 

a.  roliiHty  of  oloMs, 

b.  OmdlMe*  prsoedeat  and  warrantif. 

e.  OompUnmot, 
d.  Wmtvor. 

L  Keeping  ioott  and  vouOher*. 
a.  YaOdit]/  of  ototMs. 

Th»  pverisUni  la  a  policy  uaoallr  called  the 
4ron-aafe  daaae  generaUy  requires  the  inaured 
40  -keep  books  of  account  sbowlof  the  record 
«f  bnaloesa  and  an  inventory;  to  prodacs  bis 
boeka  and  inventcwr ;  to  present  Umsslf  tor  ex- 
«BiInation  when  required  by  the  company;  and 
to  preserve  bis  books,  vonebars^  and  inventory 
la  a  flre-proof  safto,  or  In  aome  aaeure  iriace  oot- 
•aide  of  the  bnlldlnc. 

In  CoNNacTjcuT  V.  Jua.  Co.  «.  Jaur,  it  was 
beld  that  these  several  provislona  abonld  be  con- 
atmed  conjointly,  and  that  to  work  a  forfeltnre 
of  tbe  policy  there  must  bs  a  tallnre  to  perform 
■all  the  conditions  named,  and  not  any  particular 
one  of  tbem,  and  that  there  bslng  no  breach  of 
tbe  Inventorr  clause  the  poilcy  would  not  be  tor- 
teltsd.  l*hts  seems  to  be  a  new  construction  of 
this  clause,  and  Is  based  on  tbe  theory  that  tbs 
•provisions  In  tbe  policy  are  prepared  with  in- 
4^ulty  for  tbe  purpose  of  avoiding  the  policy 
on  technical  grounds,  and  therefore  It  sbould  be 
•strictly  and  technically  construed.  These  pro- 
•vlslons  1b  that  ease  were  connected  by  tbe  oon- 
Jnnctlvo  "and."  The  ease  goes  further,  and  In- 
itlmatea,  as  Is  held  In  the  Kentucky  cases,  that 
Ibe  &re-proof-safe  clause  Is  only  for  the  preser- 
vation <tf  evidence,  and  Is  without  consideration, 
but  holds  that  it  Is  not  necessary  for  the  detsr^ 
nlnatkHB  of  tbe  question  at  Issue,  to  pass  on 
that  question. 

A  elsQse  as  to  keeping  a  set  of  books  showing 
a  complete  record  Is  a  nseful  and  valid  eondl- 
•tkm.  dmnanla  Ins.  Co.  v.  Bromwell,  62  Ark. 
4S,  M  a  W.  88 ;  Cltlsens'  Ins.  Co.  v.  Bprague, 
-S  Ind.  App.  275,  SB  N.  B.  720 ;  Bun  Mat.  Ins. 
Co.  V.  Dudley,  66  Ark.  240,  45  B.  W.  639.  In 
the  latter  case  It  was  said :  "This  condition  la 
•both  useful  and  valid.  Ita  object  la  apparent. 
It  was  to  enable  the  Insurance  company  to  as- 
certain the  extent  of  any  loss  occasioned  by  Ore 
•daring  the  lite  of  tbe  poilcy.  and  to  test  the  ac- 
curacy of  the  statement  or  Inventory  furnished 
«!r  tbs  assnrsd  for  that  pnrpois.  By  such  a  set 
.SI  L.  R.  A. 


of  books  the  amount  and  value  of  tbe  goods  ae> 
quired  while  tbe  policy  was  in  force  could  ba  as- 
certained :  and.  In  the  event  any  doubt  as  to  the 
correctness  of  the  books  In  this  respect  should 
arise,  the  Insurance  company  might  be  enabled 
to  ascertain  from  the  persons  shown  by  the 
books  to  have  sold  tbe  goods  the  sales  actually 
made ;  and  the  amount  lUsposed  of  and  on  hand 
would  be  made  to  appear.  They  were  neces- 
sary to  protect  the  Insurer  against  tbe  errors 
and  disbonesty  of  tbe  assured.  Without  tbem 
It  would  be  left  without  adequate  means  to  pro- 
tect Itself  against  false  statements  and  Inven- 
tories furnished  by  tbe  asaured  In  east  of  loss." 

And  a  clause  requiring  an  Itemised  inventory 
to  be  made  once  a  year  waa  held  to  be  part  of 
tbe  poilcy.  Cltlsens*  Ins.  Co.  v.  Bprague,  8 
Ind.  App.  275,  85  N.  B.  720. 

But  a  provision  requiring  loss  to  be  sustained 
by  books  of  account  was  held  to  be  no  Implied 
warranty  to  keep  books  of  account.  Wlgbtman 
V.  Western  H.  *  F.  Ins.  Co.  8  Bob.  (La.)  442. 

This  clause  Is  generally  placed  in  a  poilcy  in 
connection  with  a  clause  In  regard  to  production 
of  bo«As  and  papers,  which  Is  also  held  valid. 
(8ss  II.)  This  elanss  Is  trsquantly  found  In 
connection  with  tbe  iron-safO  danse  providing 
tor  keeping  books  In  a  safe.  There  Is  soms  con- 
flict of  authority  as  to  that  part  being  so* 
forceable.    (Sea  III.) 

b.  Oondaum  prsesdsat  and  warrantg, 

Tbe  clause  as  to  keeplair  a  sst  of  books  and 

Inventory  Is  generally  held  to  be  a  warranty. 
Standard  F.  Ins.  Co.  v.  WUlock  (Tex.  Clv.  App.) 
29  8.  W.  218 ;  American  F.  Ina  Co.  v.  First  Nat. 
Bank  (Tax.  Clv.  App.)  80  8.  W.  884;  Cltlsens* 
Ins.  Co.  V.  Bprague,  8  Ind.  App.  8TB,  86  M.  B, 
720 ;  Farmer^  P.  Ina.  Co.  v.  Bates,  60  III.  App. 
39;  Western  Assur.  Co.  v.  Altbelmer,  68  Ark. 
565,  25  B.  W.  1067. 

And  In  aome  cases  it  is  held  to  bs  a  condition 
precedent.  Coruow  v.  Phoenix  Ina  Co.  48  B. 
C.  79,  24  B.  E.  74 ;  Western  Assur.  Co.  v.  Al^ 
helmer,  68  Ark.  666.  25  8.  W.  106T ;  Sun  Hut. 
Ins.  Co.  V.  Dudley,  66  Ark.  240,  46  B.  W.  639 ; 
Oerman  Ina  Co.  v.  Bates,  67  III.  App.  870. 

In  Farmers'  F.  Ins.  Co.  v.  Bates,  60  III.  App, 
39,  a  stipulation  that  tbs  Insured  Aall  take  an 
Inventory  at  least  once  a  year,  and  shall  keep 
books  of  account  correctly  detailing  purchases 
and  sales  of  their  stock,  and  that  the  failure  to 
observe  surh  conditions  shall  work  «  forfeltuto 
of  all  claims  under  the  poilcy,  was  held  to  be 
an  express  promissory  warranty  that  would 
render  a  policy  void  U  Its  requirements  were 
not  observed.   

But  m  McNutt  V.  ^l^e'?bT<§»d»§I^ 
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preuly  mmated  that  the  assured  shall 
take  an  inventwy  of  stock  hereby  covered  at 
least  once  a  year,  and  shall  keep  books  of  ac- 
count correctly  detailing  the  purchases  and 
sales  of  said  stock,  and  ahall  keep  all  inven- 
tories and  books  securely  locked  in  a  fire- 
proof safe  or  other  place  secure  from  fire  in 
said  store  during  the  hours  that  said  vban 
in  closed  for  business.  Failure  to  observe 
the  above  conditions  shall  work  a  forfeiture 
of  all  claims  under  this  policy."  It  appears 
that  a  flre  occurred  in  less  than  one  year, 
and  that  no  inventory  had  be«i  taken;  that 
books  of  account,  although  kept,  were  not 
preserved  as  provided  by  the  clause  quoted, 
and  were  destroyed  in  the  same  flre  which 
burned  the  insured  itodc  of  ffoodi. 

It  will  readily  be  noted  Uwt  the  d^ense 
interposed  ii  of  the  most  technical  diumo- 
ter,  and,  it  may  be  eald,  hM  but  little,  if 

(Tenn.  Ch.  App.)  4B  8.  W.  61,  It  was  beia  that 
a  clause  In  reiiard  to  keeping  a  set  of  books 
which  shall  clearly  and  plainly  present  a  com- 
plete record  of  bnataieBB  transacted,  and  take  an 
itemized  InTentory,  was  a  condition  subsequent, 
and  was  to  be  constmed  etrletly  against  the 
right  of  forfeiture.  In  this  case  the  court  Hid : 
"Did  the  Imured  understand  that  he  was  guar- 
anteeing that  every  entry  made  on  the  booka 
should,  of  itself,  without  any  explanation,  be 
absolutely  and  sclentiQcally  correct  and  under- 
stood by  Boyone?  .  .  .  It  Is  a  matter  of 
univerHat  Information,  of  which  we  may  take 
Judicial  knowledge,  that,  as  a  rule,  booka  are 
not  kept,  In  the  country  stores  In  this  state,  op 
to  any  sadi  state  of  excellence.  ...  As 
was  said  by  Judge  MeCormtck.  common  honesty 
and  common  sense  are  safe  guldea  In  the  con- 
struction of  even  these  wonderfully  devised 
contracts,  and  the  courts  should,  and  do,  and 
will  apply  to  theae  the  doctrlnea  that  obUln 
In  ndjudglng  forfeitures,  because  they  can  be 
nothing  mora.  They  are  conditions  subsequent 
on  which  a  forfeiture  is  sought." 

And  a  provision  requiring  loss  to  be  proved 
by  books  of  account  Is  no  Implied  warranty  to 
keep  booka  of  account.  Wlghtman  v.  Western 
U.  *  F.  Ina  Co.  8  Bob.  (La.)  443. 

See,  further,  V.  b. 

c;  Oee^UoMM  frtth  peUoir. 

As  was  shown  above  (I.  a)  the  case  of  Con- 
in<rncuT  V.  isa.  Co.  v.  Jbarx  held  that  the 
various  provisions  of  an  Iron-safe  clause  should 
be  construed  coojolntly,  end  tliat  to  work  a  for- 
feiture there  must  be  a  failure  to  perform  all 
the  conditions  named,  and  not  any  particular 
one. 

The  same  was  held  In  Connecticut  F.  Ins.  Co. 
V.  Waugb  (N^)  88  N.  W.  1118. 

The  danse  In  r^rd  to  keeping  a  set  of  books 
th»t  win  show  a  complete  record  of  the  bualncaa 
la  generally  co&atnied  to  mean  sucb  a  set  of 
boolia  as  a  person  of  ordinary  Intelligence  will 
nnderstand.  The  books  do  not  have  to  be  kept 
on  any  particular  syatem. 

A  aiibatnntlal  compliance  with  the  pruvlsloDS 
of  a  policy  In  regard  to  keeping  books  of  ae- 
rount  is  aufflclent.  Harvey  v.  Parkeraburg  Ins. 
Co.  87  W.  Va.  272,  16  B.  W.  580 ;  Western  As- 
aur.  Co.  v.  Mc01ather.v,  115  Ala.  213,  22  So. 
104 :  UcNntt  V.  Vl^nla  F.  *  U.  Ina  Co.  (Teno. 
Ch.  App.)  45  8.  W.  61.  In  the  latter  case  It 
was  held  that  a  clause  In  n«ard  to  keeping 
twoka  waa  not  an  undertaking  to  keep  and  pro- 
duce books  of  Bbaotutely  scientific  correctneas, 
bot  that  a  substantial  com^laoce  with  the  same 
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any,  real  and  substantial  merit.  The  failure 
of  assured  to  take  and  preserve  an  inventory, 
and  keep  books  of  acoount,  as  provided,  in  & 
fireproof  sale  or  other  secure  place,  which, 
is  relied  upon  to  operate  as  a  release  of  the 
ctnnpany  under  its  policy  of  indemnity,  in 
nowise  changes  the  character  of  the  risk  as- 
sumed, or  increaeea  its  hasard  to  the  small- 
est extoit  Compliance  with  tiie  provirions^ 
quoted  could  serve  no  other  purpose  t^an  as 
affording  a  particulaf  means  of  establishing 
the  amount  of  loss  or  damage  in  the  event 
a  loss  should  occur.    It  was  an  attempt  to 

{ireserve  or  perpetuate  evidence  by  whidi  the 
iability  of  the  indemnitor  was  to  be  fixed 
^ould  a  fire  occur  durine  the  life  of  the  poli< 
cy  of  insurance.  All  t£at  can  be  said  iD 
ite  favor  ia  that  the  parties  undertook  by 
this  particalar  method  to  ascertain  and  de- 
tenuuie  the  extent  of  the  loss,  if  one  shouht 

Is  SDlBclent,  although  there  may  be  quite  a  num- 
ber of  errors  la  country  bookkeeping. 

And  under  a  clause  requiring  a  complete  set 
of  books  to  be  kept  it  cannot  be  claimed  that 
the  books  must  be  kept  on  any  partlcnlar  qre- 
tem.  Western  Assur.  Co.  t.  lleaiatbery,  lift' 
Ala.  218,  23  Bo.  104. 

It  Is  not  Indtapensable  that  a  set  of  books 
should  embrace  what  Is  usually  termed  a  cash' 
book,  or  that  the  books  should  be  kept  on  anr 
partlcolar  system.  Liverpool  *  L.  *  Q.  Ins.  Co. 
V.  Ellington,  94  Oa.  785,  31  8.  B.  lOOS.  In 
this  case  the  stipulation  was  to  keep  a  set  of 
booka  showing  a  complete  record  of  business 
tronaaeted.  Including  all  purchases  and  sales 
both  for  cash  and  credit. 

And,  where  the  iKwks  of  the  Insured  are  kept 
so  that  there  Is  no  dlfllculty  In  ascertaining  the 
amount  of  the  loss  It  will  be  a  compllsnoe  with' 
the  clause  in  regard  to  keeping  books.  Phcanlx 
Ina  CO.  V.  Padgltt  (Tex.  Civ,  App.)  42  B.  W. 
800.  In  this  case  It  was  Insisted  that  the  booka 
must  clearly  show  everything  necessary  to  be 
ascertained  after  the  lira.  But  It  wee  held  that 
It  was  only  necessary  fbr  the  books  to  ehow  a 
complete  record  of  the  business  transacted.  In- 
cluding all  purchases  and  sales  and  shipments, 
both  for  cash  and  on  credit,  from  the  date  of 
the  Inventory;  and  that.  In  determining  the- 
amount  of  goods  on  hand,  the  Inveatorr,  as 
well  aa  the  books,  might  l>e  looked  to  In  ascer- 
taining the  amount  of  the  losa. 

The  danae  aa  to  keeping  a  set  of  books  show- 
ing a  complete  record  of  business  transacted  1» 
compiled  with,  where.  In  a  cash  business,  small 
balances  are  treated  as  cash,  and  regarded  sa 
such.  Amerl^n  Cent  Ina  Co.  v.  Ware,  66  Ark. 
836,  46  8.  W.  120. 

The  record  of  the  business  Should  be  kept  lo 
such  a  manner  that  a  person  of  ordinary  intel- 
ligence, accustomed  to  and  acquainted  wltb 
bookkeeping,  can  understand  it.  DM,;  Burnett 
T.  American  Cent.  Ina  Co.  68  Mo.  App.  343. 

In  these  cases  the  policies  required  the  as- 
sured to  keep  a  set  of  books  showing  a  complete 
record  of  business  transacted. 

And  the  proton  la  complied  with  where  ex- 
pert bookkeepers  prove  that  the  set  of  booka 
show  a  complete  record  such  as  good  bookkeep. 
ers  keep,  and  such  as  generally  obtains  among 
similar  merchants.  Weatem  Assur.  Co.  t.  Alt- 
helmer,  &8  Ark.  B65,  26  a  W.  1067. 

The  failure  to  enter  on  the  books  exehaBgea 
of  goods  for  produce  until  the  produce  was 
sold,  when  the  proceeds  went  to  swell  tbe  cash 
account,  was  held  to  be  Immaterial,  unaubstan- 
tlal,  and  harmless,  under  a  polh^reqolrlog  tb* 
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-oeeur.  It  ia  not  enn  au^eited  in  tiiia  ease 
that  the  actual  loss  sustained  waa  less  than 
the  amount  named  in  the  polity.  In  fact,  it 
appeara  that  the  lou  far  exceeded  the  ram 
lor  which  the  property  vai  inaured. 

It  may  well  be  doubted  whether  a  stipu- 
lation of  this  kind  is  not  an  independent 
■contract,  entirely  without  oonsideration,  and 
that  its  terms  cannot  be  invoked  to  defeat  a 
recovery  for  low  under  the  contract  of  in- 
nlemnity.  We  arc^  however,  not  disposed  to 
enter  into  a  dvscussion  of  the  subject,  and  do 
-jiot  undertake  to  decide  the  question. 

It  is  not  claimed  that  there  has  been  a 
failure  to  ocunply  with  any  condition  men- 
tioned, except  with  r^;ard  to  the  manner  of 
preserving  the  books  of  account  The  de- 
fense being  purely  technical,  a  strict  oon- 
atruction  of  tne  terms  of  the  vrarran^  is  not 
<»nly  proper,  but  all  thai  the  defeimant  is 


entitled  to  ask  in  the  adjuAcatifm  of  its  lia- 
bility upon  the  contract  which  it  is  sought 
to  have  forfeited.  If  the  defendant  is  enti- 
tled to  a  forfeiture  of  the  policy  at  all,  it  is 
because  it  is  so  denominated  in  the  contract, 
and  a  strict  enforcement  of  its  terms  girea 
to  it  the  release  contended  for.  It  Is  a  mat- 
tar  of  everyday  knowledge  that  these  for- 
feiture clauses  are  prepared  with  much  care, 
skill,  and  ingenuity,  and  are  frequmtly  re- 
sorted to  nKK-e  lor  the  purpose  <h  avoiding, 
on  technical  grounds,  contracts  of  indemnity 
entered  into  in  the  best  of  faith  by  the  as- 
sured, and  for  which  he  is  willing  and  does 
pay  an  ample  consideration  for  the  protec- 
tion sought,  rather  than  of  subserving  any 
useful  purpose  in  determining  the  substan- 
tial rijghts  of  the  parties  as  ^ected  by  the 
essential  elements  of  the  risk  assumed  and 
the  indemnity  granted.   It  is  with  no  hesi- 


Insured  to  keep  books  of  acconnt  of  tils  baelness. 
Ueyer  Bros.  v.  Insarance  Co.  of  N.  A.  78  Ho, 
App.  166. 

la  Utandord  F.  Ins.  Co.  v.  Wlllock  (Tex. 
•ClT.  App.)  20  B.  W.  21S,  It  was  held  that  the 
books  were  kept  euffleiently  to  comply  with  the 
-claose  providing  for  keeping  a  set  of  books. 

A  clause  reqnirinf  the  hisared  to  keep  a  set 
-of  books  showing  the  record  of  bis  business,  In- 
'dadlng  all  purchases  and  sales,  and  to  preserve 
the  same  together  with  an  Inventory,  Is  complied 
with  It  an  Inventory  taken  st  the  time  of  the 
insarmnce  Is  ineserved,  together  with  a  set  of 
books  showing  all  purchases  and  sales  beginning 
■at  that  date,  although  such  bookM  ctmtalned  the 
ours  footings  of  accomita  from  prlmr  books 
wUeh  vrere  destroyed  by  the  Are.  Liverpool  A 
I.,  ft  O.  Ins.  Co.  V.  Sbeffy.  71  Hiss.  919,  16  S. 
■W.  807. 

And  whers  It  waa  a  qoestlon  of  fact  whether 
tha  Insnrsd  compllsd  with  the  stipulation  re- 
pairing blm  to  "keep  a  set  of  books  which  shall 
«learly  and  plainly  present  a  complete  recora 
■of  business  transact^,  Including  all  purchases, 
aales^  and  sblpmoits,  both  tor  cash  and  credit," 
It  waa  hsfal  error  to  grant  a  nonsnlt.  Horrls  v. 
Imperial  Ina.  Co.  108  Oa.  967.  29  S.  B.  927. 

Bat  the  provision  In  regard  to  keeping  a  set 
■of  books  showing  a  complete  record  of  business 
transacted,  and  keeping  soch  books  in  a  flre- 
g>root  safe,  Is  not  compiled  with  by  keeping  the 
last  Inventory  and  the  record  of  cash  sales  from 
that  date  nntll  the  lire  occurred.  Bon  Mut.  Ina 
■Co.  V.  Dudley,  66  Ark.  240,  45  S.  W.  689. 

And  such  a  provision  was  not  compiled  with 
'Where  no  account  of  sales  for  cash  waa  kept,  >!• 
thoogh  the  money  received  from  sales  for  cash 
-was  used  to  pay  for  goods  purchased,  and  the 
«ecoanU  kept  with  wholesale  dealers  from 
whom  such  purchases  were  made  would  show 
the  amount  so  paid.  Oerman  Ins.  Co.  v.  Bates, 
•67  III.  App.  370. 

The  tailnre  to  keep  a  set  of  books  showing  a 
record  ot  all  bulness  traasaetsd,  Ineladlng  pur- 
chases and  sales  Cor  cash  and  on  ersdlt,  as  re- 
•4|aired  by  the  usual  Iron-ssfe  danse,  will  bar  a 
recovery,  Cumow  v.  rhoenlx  Ins.  Co.  48  S.  C. 
79,  24  8.  E.  74 :  Pelican  Ins.  Co.  Wllkerson, 
.58  Ark.  863.  13  8.  W.  1103.  In  the  latter  case 
It  was  Impossible  from  the  books  to  obtain  any 
-correct  Idea  of  the  amount  of  the  goods  on  hand 
and  destroyed  by  the  Are,  as  the  Items  were  not 
Xlven  by  the  books.  The  books  were  not  de- 
stroyed. 

In  Western  Assur.  Co.  v.  Altheimer,  B8  Ark, 
«66.  26  8,  W.  1067,  the  case  ot  X*ellcan  Ins.  Co. 
•V.  WUkereon,  68  Ark.  868,  18  B.  W.  1103,  was 
^Istingnlshed,  aa  thars  was  no  proof  In  that 
41  L.  R.  A. 


case,  by  expert  bookkeepers,  showing  that  ths 
system  of  bookkeeping  tbere  adopted  as  to  the 
cash  salea  etc..  was  a  complete  record,  and  no 
proof  of  the  custom  of  mwehants  as  to  the 
method  ot  keeping  books. 

Whether  such  books  were  kept  was  properly 
BDbmltted  to  the  Jury,  nnder  a  policy  requir- 
ing tbe  Insured  to  keep  a  set  of  books  showing 
a  complete  record  ot  the  business  transacted  by 
htm.  Including  sales  for  cash  and  on  credit. 
Burnett  v.  American  Cent.  Ins.  Co.  98  Ho.  App. 
343,  In  this  ease  the  Insured  kept  books  and 
acconnts,  Including  a  day  book,  In  which  were 
made  entries  of  his  business,  and  a  cash  ac- 
count with  a  bank  showing  his  dally  sales,  and 
bis  books  showed  ths  amount  of  sales  from  the 
date  of  the  application  and  the  date  of  the  flre. 

The  failure  to  take  an  Inventory  of  stodi 
within  one  year,  as  required  by  the  Iron-sate 
clause,  Is  held  to  be  oo  default,  where  oie  year 
bad  not  exi^red  after  the  poUcj.  was  writtw. 
CovHiKMiCDT  F.  iKS.  Ca  T.  JBABZ ;  Continent- 
al Ina  Co.  V.  Wangh  (Neb.)  83  N.  W.  81:  Citi- 
zens' Ins.  Co.  V.  Sprague,  8  lad.  App.  27S,  35 
N.  B.  720 :  McCoIlum  v,  Niagara  F.  Ins.  Co.  61 
Ho.  App.  362 :  Hanorw  F.  Ins.  Co.  t.  Dels,  SO 
Ind.  App.  388.  SO  H.  B.  772. 

A  warranty  slip  attached  to  the  policy,  cove- 
nanting to  take  a  complete  inventory  within 
thirty  days  of  this  policy.  It  one  has  not  been 
taken  within  twelve  months,  and  to  keep  a  set 
ot  books,  and  to  keep  such  books  and  Inven- 
tory la  a  fire-proof  safe,  did  not  apply  where  no 
Inventory  was  taken  within  twelve  months  prior 
to  the  flre,  and  the  flre  occurred  within  thirty 
days  after  Insurance.  Continental  Ins.  Oo.  v. 
Waogh  (Neb.)  88  N.  W.  81. 

A  clauss  requiring  the  lusared  to  keep  a  set 
of  boiAs  together  with  the  last  Inventory  of 
said  business,  and  to  keep  such  books  and  In- 
ventory In  a  flre-proof  safe  or  tn  some  secure 
place,  and  to  produce  snefa  books  and  Inventory, 
and.  In  the  event  ot  failure  to  produce  tbe  same, 
the  policy  shall  be  null  and  void,  does  not  re> 
fer  to  the  original  Inventory ;  and  a  policy  was 
held  to  be  not  Invalid  as  to  goods  recently 
bought  In  bulk  in  a  grocery  business,  although 
no  Inventory  had  ever  been  taken,  and  although 
it  might  be  invalid  aa  to  a  prior  stock  of  dry 
goods.  Home  Ins.  Co.  T.  Delta  Bank,  71  Hiss. 
008,  15  Bo.  98S. 

An  Inventory  made  before  tbe  flre  In  connec- 
tion with  tbe  evidence  of  tbe  parties  who  made 
It,  end  giving  a  list  of  goods  totally  destroyed, 
was  held  admissible  In  evidence  as  tending  to 
show  the  amount  ot  value  of  tbe  goods  de- 
stroyed.  West  Branch  Lambsrmati's  Sscli 


h  Lombsrmati'sBscbaiijM 

Digiiized  by  VjOOy  Ic 


709 


Nebraska  Supbbmb  Cottkt. 


tancy  that  th«  oourts  deel&re  Buch  forfeiture 
clauees  are  to  be  looked  upon  with  ill  favor, 
and  to  be  euforced  only  when  the  strict  let- 
ter of  the  contract  requires  it.  In  Spring- 
field, F.  A  a/.  Int.  Oo.  V.  MeHmant,  28  Neb. 
846,  45  K.  W.  171,  this  court  has  held  that 
forfeitures  are  not  faTored,andBh(raIdnotbe 
enforoed,  unless  the  courts  are  ctnapdled  to 
do  so,  and  that  such  rule  applies  to  insur- 
ance  policies.  In  that  case  Uie  oourt  cites 
with  approval  Dickenson  t.  Btate,  20  Neb. 
81,  29  N.  W.  184;  Ettabrook  Hughes,  8 
Neb.  496 ;  and  Bibbeler  t.  Outheart,  12  Neb. 
531,  12  N.  W.  6.  In  Fhenia  Ina.  Co.  v.  Holr 
oomfte,  67  Neb.  622,  78  N.  W.  300,  it  is  said: 
"Forfeitures  are  not  Atvored,  ajud  in  con- 
tracts of  insurance  a  construction  resulting 
in  loss  of  indemni^  for  which  the  insured 
has  oontraoted  will  not  be  adopts  except  to 
give  effect  to       obvious  isbsnticM:  of  tKe 

T,  American  Cent  Ins.  Co.  188  Pa.  866,  88  AtL 
1081. 

Ad  Inventorjr  from  the  67  leaf  of  a  tedcer  Is 
cOBipeteDt,  wbere  It  bad  beoi  mads  from  an  sb- 
strnct  of  prerlous  Inventories  which  were  de- 
stroyed-bj  the  fire.  In  connection  with  evidence 
tbat  tbe  traoks  were  correct,  and  that  the  Inven- 
tories to  the  day  books  were  the  original  en- 
tries of  purcbasei  and  sales.  iBtna  Ins.  Co.  v. 
Welde.  8  Wall.  677,  19  L.  ed.  810. 

And  where  an  Inventory  was  begun  tbe  first 
week  1b  January,  and  not  completed  by  the  end 
of  the  month  when  the  flre  occurred,  and  no 
prices  or  values  were  attached  nntll  after  the 
flre,  such  Inventory  was  held  admissible  In  evi- 
dence as  contemporaneous  entries  at  the  time 
stock  was  taken  and  merely  for  the  purpose  of 
1  dent  location,  so  as  to  enable  the  witness  to 
testify  to  the  contents  of  the  entries,  although 
ealea  had  been  made  daring  the  entire  month. 
Wallacb  v.  Commercial  F.  Ins.  Co.  12  Daly,  387. 

But  an  Inventory  and  books  of  account  were 
not  admissible  In  evidence  under  an  Iron-safe 
clause  where  It  was  not  shown  tbat  tbey  were 
correctly  kept.  American  F.  Ina  Co.  v.  First 
Nat.  Bank  (Tex.  Civ.  App.)  80  8.  W.  384. 

And  where  the  Inventory  produced  was  six 
months  old,  and  carelessly  made,  and  change  of 
stock  was  made  on  various  slips  of  paper.  It 
was  held  that  the  Jnry  were  not  bound  to  take 
such  documents  as  Using  the  amount  of  loss  as 
absolutely  correct.  Schleslnger  v.  Springfield 
F.  k  U.  Ins.  Co.  26  Jones  *  B.  112,  8  N.  T. 
Supp.  727. 

d.  IFaiwr. 

An  Insurance  agent  authorised  to  Issae,  coun- 
tersign, and  deliver  policies,  and  receive  the  pre- 
miums, may  strike  out  part  of  the  Iron-safe 
clause  In  regard  to  keeping  a  set  of  books,  when 
objection  Is  made  to  such  provision,  and  snch 
act  of  tbe  agent  will  be  binding  on  the  com- 
pany. Parsons  v.  Knoxville  F.  Ins.  Co.  132 
Ho.  683,  81  8.  W.  117,  34  S.  W.  476.  In  ttals 
case  tbe  provlrioa  the  policy  required  the  In- 
sured "to  keep  a  set  of  books  sbowing  a  com- 
plete record  of  business  Lransacted,  including 
all  purchases  [and  sales  both  for  cash  and  on 
credit]  together  with  a  last  Inventory  of  said 
business,  and  further  covenants  and  agrees  to 
keep  sucb  books  and  inventory  securely  [locked 
In  a  fire-proof  safe]  at  night  .  .  Tbe 
words  In  brackets  were  erssed  wltb  a  pen  by 
the  agent. 

And  where  an  agent  of  the  company  was  an- 
tborized  to  complete  the  contract  of  Insurance, 
and  fllled  In  the  application  as  to  the  date  ot 
the  last  Inventory,  which  was  Incorrect,  and  on 
the  Insured  starting  to  obtain  the  accurate  date 
61  L.  R.  A. 


parties."   See  also  Eanover  F.  In*.  Oo. 
Dole,  20  Ind.  App.  333,  50  N.  E.  774,  and  au- 
thorities therein  cited.   In  BaiJ^  v.  Hom^ 
stead  Ins.  Co.  16  Hun,  503,  wlure  it  is  held* 
that  a  daufe  against  the  property  being  en- 

cunUMred  does  not  innJiidate  the  insurance  br 
anencumbrancecHiapartof  theproperty  only^ 
says  tiie  judge  writing  the  opinion:  "Tbe- 
d«[enBe  su^eated  is  founded  on  the  merest 
technicality.  The  provision  is  inserted  in  a> 
few  brief  words  at  the  close  of  a  long  para- 
graph relating  mostly  to  matters  entirely 
foreign  to  the  particular  provision  r^ied  on,, 
and  not  calculated  to  attract  the  attention  of 
the  insured,  but  to  <^>erate  m  a  trap  to  ena- 
ble Ha  oompany  to  recave  Its  premium,  bat, 
in  c&se  of  loss,  to  insure  a  strong  probability 
in  many  oases  of  beinf  able  to  intOTptMe  a 
technical  defense,  whioi  operates  as  a  sur- 
prise upon  the  party  who  has  relied  upon  hia 

from  the  Inventory  In  the  safe  told  blm  It  wa»- 
Immaterial  as  he  had  seen  the  Inventory,  the 
company  was  estopped  from  elslming  that  tW 
date  of  the  Lnventoty  was  misstated  in  tiis  ap* 
plication.  Bisster  T.  American  CMit.  Ins.  0*. 
150  Mo.  866,  61  B.  W.  755. 

And  where  tbe  adjuster  made  no  claim  that 
the  policy  was  forfeited  by  reascm  of  tbe  faiiure- 
to  beep  snd  produce  a  set  of  boiAs  kept  In  se- 
eordance  with  the  origlnsi  terms  of  tU  poller* 
but,  wltb  full  knowledge  of  the  manner  li*' 
which  they  had  been  kept,  required  proof  of 
their  loss,  and  afterwards  supplemental  proof 
causing  expense  In  preparation.  It  was  beld  to- 
be  a  waiver  of  tbe  booUeeplng  condition.  Par- 
sons V.  Knoxville  F.  Ins.  Co.  182  Mo.  688,  8» 
8.  W.  117,  84  B.  W.  476. 

n.  PredaoMon  of  teofts  and  pwsn. 

a.  YatiMti/  of  etamtt. 

The  condition  providing  for  the  Inspection  oP 
books,  furnishing  of  vouchers  or  certified  copies, 
and  personal  examination  of  the  assured,  Is  up- 
held by  the  sutb<»lttes  as  a  reasonsble  condi- 
tion. Flelsdi  V.  Insurance  Co.  of  N.  A.  68  Uoj 
App.  696;  O'Brien  v.  Commerdsl  F.  Ina  Co. 
63  N.  Y.  108 ;  Niagara  F.  Ina  Co.  v.  Forehand, 
160  III.  626,  48  N.  B.  830.  Reversing  58  III. 
App.  161;  Phillips  V.  Protection  Ins.  Co.  14^ 
Mo.  220 ;  T<angsn  v.  Boyal  Ins.  Co.  162  Ps.  367. 
20  Atl.  710 :  Mlspelbom  v.  Farmers'  F.  Ina  Oo. 
68  Md.  478.  50  Md.  180.  In  the  latter  case  lb 
was  beld :  "This  construction  Is  not  only  res- 
sorable,  but  Ic  would  seem  to  be  the  only  one  of 
which  the  condition  is  susceptible.  A  conditio* 
substantially  in  the  ssme  terms  as  tbe  present 
has  received  a  similar  construction  to  that  bww 
adopted,  by  the  court  of  appeals  of  New  Yoikr 
In  the  reoent  case  of  O'Brien  v.  Commercial  F. 
Ina  Co.  63  N.  Y.  108.  In  that  case.  In  speak, 
ing  of  the  condition  and  wbst  it  required,  tbe 
court  said :  'The  Intent  and  meaning  of  tbe 
clause  Is  neither  ambiguous  nor  obscure,  and. 
upon  the  most  favorable  interpretation  for  tbe 
Insured,  exacts  from  him.  upon  the  requisition 
of  tbe  Insorers,  duplicates  of  his  Invoices  of 
purchase,  certified  by  tbe  merchanU  from  who» 
tbe  purchases  were  msde.  The  condition  is  rea- 
sonable and  not  dlOlcnlt  of  performance,  sad 
the  defendant  has  a  right  to  Insist  upon  a  com- 
pllaneSi* " 

b.  Condition  precedent. 

Tbe  provision  in  insurance  policies  geoeially 
requires  tbat  tbe  Insured  shall  produce  for  ex- 
amination all  books  of  aeeoontt  invoices,  an* 
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policy  as  intended  to  be  a  fitfar  contract  of  in- 
demnity. Under  the  ciretunitanMa  of  thii 
ease,  therefore,  tiie  ininranoe  company  has 
DO  rigiit  to  oc»nplain  if  its  technical  defoue 
ii  met  by  a  technical  answu'."  Other  au- 
thorities might  be  cited  in  further  suppcni  of 
the  above  rule,  but  it  seems  unnecessary. 

With  referenoe  to  the  oorenanta  relied  on 
in  the  case  at  bar  to  relieve  the  d^endant,  it 
may  be  said,  in  brief,  that  it  it  provided  that 
the  assured  ahall  take  an  inTent<n7  viibin 
one  year,  keep  books  of  aeooant  of  purchases 
and  sales,  and  that  the  books  and  inventoiT 
shall  be  kept  in  a  fireproof  safe  or  other  safe 
place  secure  from  flre  in  said  store  during 
the  hocrs  the  business  is  closed,  and  that,  if 
these  conditions  are  not  complied  with,  the 
yoi-i^  ahall  be  forfeited.  The  question,  Uien, 
la,  What  aotion  or  actlma  oi  tw  aaaured,  or 
fatlnra  to  act,  will  work  a  forfeiture  <^ 


the  policy  of  iMoranee,  under  the  strict 
terms  of  the  dause  quoted?  Will  a  failure- 
to  ctMupIy  with  any  one  condition  or  all  of 
them  together  be  necessary  in  order  to  wotIc 
a  forfeiture!  If  an  inventorr  is  required  to- 
be  taken,  when  must  it  be  done  to  ootnply 
with  the  contract!  If  the  bodes  of  acoounfr 
and  the  inventory  which  is  to  be  taken  ab 
least  onoe  a  year  are  to  be  kept  in  a  fireproof 
rale  or  other  safe  place,  when  is  the  limit  of 
time  after  whioh  the  ntmobserrance  of  one 
or  both  will  work  a  forfeiture  of  the  policy? 
Will  the  failure  to  preserve  books  of  account 
in  a  fireproof  safe  or  other  place  secure  from 
fire  in  the  store  building  alone  defeat  recov- 
ery, or  is  a  failure  to  comply  with  all  the 
conditions  necessary?  Doubtless,  these  pro- 
visions are  intended  to  provide  some  means 
for  meserving  that  whidi  would  be  evidmce 
of  the  value  of  the  goods  lost  or  damaged  by 


voacbers,  or  certified  copies  If  the  orlslnsls  be 
lost,  sod  that  a  falloie  to  compljr  shsll  render 
the  poller  null  and  void.  This  provfaloc  Is  ges- 
erallr  held  to  be  a  condition  precedent,  and 
most  necessartlr  be  complied  wltb  In  order  to 
recover  on  the  pollcj,  or  Impossibility  of  com- 
pliance mnst  be  shown  bj  tbe  Insnred.  Gaaebe 
T.  LoadoD  k  L.  Ina  Co.  4  Wooda  102,  10  Fed. 
Bep.  847;  Selbel  v.  Lebanon  Mot  Ina  Co.  16 
Lane.  L.  Bev.  S66.  20  Ins.  Lu  i.  886;  CIdqu 
Mars  T.  SonltaUe  Ia&  Co.  15  n.  C.  g.  B.  148 ; 
Flelscb  V.  Ittsnranes  Co.  of  N.  A.  S8  Ifo.  App. 
696 ;  O'Brien  v.  Commercial  F.  Ins.  Co.  68  N.  Y. 
108,  Beverslnff  6  Jones  ft  B.  517 ;  Farmers'  F. 
InSi  CO.  V.  Hlspelhon,  60  Bid.  180 ;  Laagan  T. 
Boral  Ins.  Co.  163  Va.  867.  39  Atl.  710 ;  Htm 
Zns.  Co.  V.  Delta  Bank,  71  ttlsa  608,  16  So. 
032;  Niagara  F.  Ina  Co.  v.  Forehand,  160  III. 
«3«.  48  N.  B.  880,  Reversing  68  UL  App.  161. 

Bnt  In  Oermania  Ina  Co.  v.  Bromweli,  <tt 
AA.  48,  84  8.  W.  88,  It  was  held  to  be  no  ez- 
enss  for  faillnx  to  eompl7  wltb  tlie  dause  In 
regard  to  keeping  books  of  account,  that  before 
the  policy  was  Issued  the  sgent  told  the  Insured 
that  it  was  nnnecessarr  to  keep  such  books. 

And  as  Insnranee  company  luiy  protect  Itself 
after  loss  by  reqolrlng  the  aasored  to  covenant 
1b  writing  that  any  Investigation  relative  to 
the  claim  shall  not  waive  any  condition  of  the 
policy.  Son  Hot.  Ins.  Co.  v.  Dudley,  66  Ark. 
240,  46  S.  W.  639. 

And  under  a  policy  requiring  the  insnred  to 
deliver  "in  ss  particular  an  accoont  of  their 
loss  or  damage  as  the  natore  of  the  case  will 
admit  of,  and  make  proof  of  the  sane  by  their 
declaration  or  affirmation,  and  by  their  books  of 
secount,  or  such  other  proper  evidence  as  the 
directors  of  this  compsny  or  their  sgoits  may 
veaaonahly  regnlrs;  and  until  sneh  declaration 
or  alBrmatlon.  account  and  evidence  be  pro- 
duced, tbo  amount  of  such  loss  or  any  part 
thereof  shsll  not  be  payable  or  recoverable,"— 
a  oompllancs  Is  a  condition  precedent.  Oanche 
V.  London  A  L.  Ina.  4  Wood«  109,  10  Fed. 
Bep.  847. 

The  failure  to  comply  with  a  provision  that 
the  insnred  ^m11  "prodnce  for  examination  all 
books  of  seeoant.  btlla  Invoices,  and  other 
vonehers  or  certified  copies  thereof  If  tbe  orig- 
inals be  lost,  at  sncb  reasonable  place  as  may 
be  designated  by  this  company,"  was  held  to 
prevent  a  recovery  where  tbe  Insured  refused 
to  forward  to  the  home  ofllce,  a  distance  of  26 
miles,  for  examination,  a  number  of  certified 
copies  of  lost  bills.  Invoices,  and  vouchers  on 
the  written  request  of  the  Insurer.  Belbel  v. 
li^aaon  Hut.  Ins.  Coi.  10  Lane.  L  Rev.  854,  29 
Isa  L.  J.  888. 
41  L.  E.  A. 


The  company  may  Insist  on  compliance  wltb 
the  terms  of  a  policy  requiring  the  production 
of  books  of  account  and  vouchers,  and  submis- 
sion to  an  examloatioa  under  oath ;  and  If  the 
refusal  Is  without  excuse  it  will  avoid  the  poller 
In  accordance  with  Its  provlslona  Phillips  v. 
Protection  Ins.  Co.  14  Mo.  220. 

A  recovery  cannot  be  had  under  a  policy  pro- 
viding that,  "If  required,  the  insured  shall  pro- 
duce books  of  account  and  other  proper  vouch- 
ers, and  ozhiblt  the  same  for  wamlnatlont 
.  .  .  and  shall  also  fnmMi  original  or  prop- 
erly certified  duplicate  invoices,"  If  the  Insured 
wilfully  and  wltb  Intent  to  d^lrsnd  refuses  to 
produce  vouchers.  Lion  F.  Ina  Co.  v.  Starr,  TL 
Tex-  788,  12  8.  W.  46. 

Under  a  provUdon  in  a  policy  tbat  the  Insareit 
shall.  If  required,  produce  copies  of  ail  bills  and 
Invoices,  the  originals  of  which  have  been  lost, 
the  insured  will  be  required  to  procure  the  same- 
from  the  merchants  who  furnished  the  goods,, 
where  there  is  no  tfiowlng  made  that  compli- 
ance will  be  Impossible.  O'Brien  v.  Commercial' 
P.  Ina  Co.  63  N.  Y.  108,  Reversing  6  Jones  A  S. 
517  ;  Farmers'  V.  Ina  Co.  v.  Ulspelhom,  SO  Hd. 
180 ;  Langan  v.  Royal  Ina  Co.  162  Pa.  867,  2& 
Atl.  710. 

In  Farmers'  F.  Ins.  Co.  v.  Ulspelhom,  60  Ud. 
180,  the  court  said :  "It  was  no  excuse  for  his- 
failure  to  produce  such  duplicates  that  they 
were  not  in  his  possession  or  at  his  command  at 
the  time  of  the  demand  made;  If  they  could 
have  been  had  by  application  to  those  who 
could  have  furnished  them  he  was  bound  to 
procure  aad  exhibit  them  as  required." 

But  in  Wightman  v.  Western  U.  A  F.  Ina  Co. 
8  Bob.  (Ls.)  442,  It  was  held  tbat  a  policy  te> 
qnlring  that,  in  case  of  loos,  the  dslm  Aail  be 
sustained  "If  required  by  their  hookm  of  ac- 
counts aad  other  Touchers,"  created  no  implied 
warranty  on  the  part  of  the  insnred  to  keep 
books  of  account.  In  this  case  the  conrt  said  : 
"Warranties  and  qwdai  conditions  In  policies 
of  bisaranee,  as  a  gsneral  mie,  must  be  strictly 
compiled  with;  and  we  do  not  feal  anOiorlied 
to  extend  them  by  implication,  as  cases  may 
often  arise  In  which  It  would  be  difficult.  U  not 
Impossible,  to  comply  with  them." 

&  OompUemee  wMh  poHoir  by  <iu«red. 

1.  SKbstotttfel  nd  rsBsoNobie  eesipllaiMM. 

It  Is  a  sufficient  compllsnce  with  the  policy 
if  tbe  Insured  furnishes  soch  Inventory  and 
vouchers  as  tbe  conditions  of  the  policy  require. 
Milwaukee  Mechanics'  Ins.  Co.  v.  WInfleld,  6 
Kan.  App.  627,  61  Pac.  667 :  McKee  v.  Buaque- 
hanna  MnL  F.  Ins.  Co.  ISO  Pa. 
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fire.  If  one  riiould  oeeur.  At  ttie  time  the 
poU(^  was  issued,  it  is  presumed  that  the  in- 
fiuriLQce  company  was  acquainted  with  the 
property  insured  and  the  character  of  the 
same,  and  wrote  the  insuranoe  with  reference 
thereto.  The  stock  of  goods  in  tiie  course  of 
ttuainess  would  cfauue  1^  purchases  and 
fiales,  and,  tlie  more  definitely  to  determine 
the  effect  of  these  constantly  occurring 
•changes,  the  company  has  regarded  it  to  its 
interest  to  fix  a  time — a  period — within 
which  an  inventory  must  be  taken,  which, 
with  the  books  of  account,  shall  show  the 
■stock  on  hand  at  the  time  of  ite  taking,  and 
the  purchases  and  sales  subsequent  thereto, 
and  which  inventory  and  books  shall  be  pre- 
wrvod  in  tin  manner  specified.  It  would 
serve  no  good  purpose  to  take  an  inventory 
in  a  day  or  %  week,  or  even  wiUiin  a  month 
and  a  year  wU  named  as  the  limit  of  time  to 

lOttT ;  Roberts,  W.  ft  T.  Co.  v.  Son  Hut  Inc.  Co. 
13  Tex.  ClT.  App.  64,  83  8.  W.  9BS ;  Home  Ins. 
Co.  T.  Delta  Bank.  71  Mias.  608,  15  So.  982. 

Id  Roberts,  W.  &  T.  Co.  t.  San  Mat.  Ins.  Co. 
IS  Tes.  Civ.  App.  64,  85  8.  W.  955.  where  the 
clause  did  not  call  for  a  detailed  inventory,  an 
InveDtory  glvlag  separate  Items  showlnir  the 
value  of  goods  was  held  to  be  all  that  couid  be 
required. 

And  a  clause  requiring  the  last  Inventory  to 
be  preserved  was  held  not  to  refer  to  an  original 
Inventory  made  before  the  purchase  of  the 
Mtodk  by  the  Insared.  Home  Ins.  Co.  v.  Delta 
Bank,  71  UIss.  60S,  16  So.  OSS. 

And  a  reasonable  compliance  with  the  terms 
-of  the  policy  Is  sufflcient  Ooldsmltb  v.  Gore 
OlBt.  Mut.  F.  Ins.  Co.  27  U.  C.  C.  P.  435 ;  Peo- 
-ple's  F.  Ins.  Co.  v.  Pnlver,  127  111.  246,  20  N.  B. 
18 :  American  Cwt.  Ins.  Co.  v.  Wue,  66  Arte 
986.  46  8.  W.  129. 

And  It  waa  sufficient  for  the  Insured  to  fur- 
nish such  particulars  and  documents  as  It  was 
-reasonably  In  his  power  to  do  7  Goldsmltb  v. 
Oore  Diet.  Hat.  Fire  Ins.  Co.  27  U.  C  0.  P. 
485.  In  this  case  tbe  court  said :  "We  think 
the  conditions  set  out  In  tbe  fourth  plea  must 
be  construed  on  some  common-sense  principle, 
and  not,  as  we  understand  the  argnment,  that 
the  giving  of  Invoices,  producing  books,  etc.,  are 
essential  In  every  case,  wbetber  such  things  In 
fact  exist  or  are  In  the  power  of  the  assured  to 
■give." 

An  Inventory  famished  as  complete  as  possi- 
ble, but  not  In  strict  compliance  with  the  re- 
quirements of  the  policy  requiring  an  Inventory 
"showing  the  quantity,  qnallty,  and  cost  of  each 
article  cleimed  to  be  destroyed,"  made  In  ap- 
parent good  faith,  waa  held  sufficient.  People's 
F.  Ins.  Co.  V.  Pnlver,  127  111.  246,  20  N.  B.  IS. 

The  Insared  Is  not  required  to  furnish  a  cor- 
Teet  Inventory  or  ttemlsed  list  where  tbe  policy 
Is  upon  a  stock  of  msrchaodlse  shifting  dally. 
Oerman  Ins.  Co.  v.  Pearl  stone,  18  Tex.  Civ.  App. 
706,  46  8.  W.  832. 

An  accidental  omission  to  produce  all  the 
twoks  before  the  adjuster  will  not  avoid  tbe  pol- 
icy if  the  books  are  produced  in  court.  The  In- 
■sored  Is  entitled  to  a  reasonable  opportunity 
to  produce  hia  books.  If  the  adjuster  declines 
to  make  further  examination  of  the  books  on 
the  ground  of  frand  tbe  failure  to  produce  oth- 
-er  books  will  not  avoid  tbe  policy  where  they 
■Are  produced  on  tbe  trial.  American  Cent.  Ins. 
Co.  V.  Ware,  65  Ark.  386,  4t  8.  W.  129. 

The  failure  to  produce  books  of  account  on 
demand  will  not  prevent  a  recovery  If  the  poller 
■does  not  have  any  provision  making  It  void,  or 
<Ieaying  to  the  Insured  the  right  of  recovery, 
£1  L.  B.  A. 


perform  this  act.  The  time,  thn-rfore  for 
taking  an  inventory  of  the  stodc  of  goods  in- 
sured did  not  expire  until  a  year  after  the 
policy  was  written,  and,  as  the  loss  occurred 
in  less  time,  no  default  in  this  condition,  or 
any  oondition  dependent  thsreon,  is  Aamn.  «r 
can  rightfully  be  claimed. 

The  boolcs  of  soeount  were  kept  as  provid- 
ed for  in  tiie  warranty.  They  were  not,  how- 
ever, preserved  as  therein  required,  and  the 
vital  question  that  presents  itself  is  whether 
the  failure  to  otHnply  with  this  one  of  the 
different  conditions  imposed  will  defeat  a  re- 
covery. It  is  conceded  by  both  parties  that 
the  r^reeentatitnu  made  were  not  eme^n- 
ing  matters  then  in  existenoe^  but  were  of  a 
prcnmsBory  character  only,  and  to  be  carried 
out  some  time  in  the  future.  We  have  aa- 
eumed  that  these  conditions  were  vslid  and 
enforceable,   and  a  substantial  oomplianca 

solely  upon  the  ground  that  be  refuses  to  pro- 
duce books  of  account,  vouchers,  etc,  wbea  de- 
manded by  the  Insurer.  Lion  F.  Ina  Co.  v. 
Starr,  71  Tex.  733,  12  B.  W.  46. 

Whether  it  Is  possible  or  Imposslbla  for  the 
Insared  to  produce  the  bills  or  duplicates  Is  a 
question  of  fact  to  be  determined  by  tbe  }ury, 
under  a  policy  requiring  that  the  Insured  shall 
fnmlsb  bills  of  purchase  of  the  goods  destroyed, 
or  dapllcates.  Coleman  v.  New  Tork  Bowery 
F.  Ins.  Co.  177  Pa.  289,  36  AU.  720. 

But  a  showing  of  books  and  vouchers  must  be 
made  according  to  tbe  provisions  of  the  policy, 
unless  a  valid  excuse  la  glvoi.  An  attemptvd 
compliance  that  Is  not  substsntlally  in  accord 
with  tbe  terms  of  the  contract  will  be  held  In- 
sufficient. Carter  v.  Niagara  Diet  Mut.  Ins. 
Co.  18  U.  C.  C  P.  148 ;  Mulvey  v.  Oore  Diet. 
Uut.  F.  Assor.  Co.  2S  U.  a  Q.  B.  424 ;  Stickner 
V.  Niagara  Dlst  Mot.  Ina.  Co.  28  U.  C.  C  P. 
S72;  Western  Assur.  Co.  v.  UcGIatbery,  115 
Ala.  218.  22  So.  104;  Niagara  F.  Ina  Co.  v. 
Forebaad,  169  III.  630,  48  N.  B.  830,  Reversing 
68  lU.  App.  161 ;  Oauche  v.  London  k  L.  Inc. 
Co.  4  Woodi^  102.  10  Fed.  Bep.  847. 

The  failure  to  comply  witb  a  condition  In  a 
policy  that  the  Insured  shall,  within  a  month 
after  the  loss,  deliver  in  as  particular  an  ac- 
count thereof  as  tbe  nature  of  the  case  will  ad- 
mit of,  and  make  proof  of  the  same  by  produc- 
tion of  his  books  of  account  and  other  proper 
vouchers,  wUl  prevuit  a  recovery.  Greaves  v. 
Niagara  Dlst.  Hat.  F.  Ina  Co.  25  U.  C.  Q.  B. 
127;  Carter  v.  Niagara  Dlst.  Hut.  F.  Ins.  Co. 
19  C.  C.  C.  P.  143 ;  Clnqn  Mars  v.  Bqoltable 
Ina  Co.  15  U.  C.  C.  P.  143.  In  the  latter  ease 
the  company  had  required  certain  Invoices 
wblcb  tbe  plaintiff  refused  to  produce,  although 
It  was  in  his  power  to  do  so. 

And  under  a  condition  requiring  the  assured 
to  give  notice,  and  within  thirty  days  after  tbe 
loss  to  deliver  a  particular  account  of  sacb  loss 
signed  by  his  band  and  verlOed  by  his  oath, 
end  also.  If  required,  by  his  books  of  account 
and  other  proper  vouchers,  where  some  accounts 
were  attached  of  goods  sold  to  him,  showing 
only  charges  of  goods.  It  was  not  a  compliance 
with  the  condition.  Hulvey  v.  Oore  Dlst  Uut. 
F.  Assor.  Co.  25  U.  C.  Q.  B.  424.  In  this  case 
the  court  said  :  "We  agree  the  condition  is  not 
to  be  too  strictly  construed,  but  the  plaintiff 
was  bound  to  afford  to  the  defendants  some 
statement  or  Information  from  which  they 
could  reasonably  satisfy  thenselve*  that  be  had 
sustained  loss  or  damage  Mitltltnc  Mm  to  the 
Indemnity  he  claimed." 

Under  a  policy  requiring  the  Insured  to  give 
a  detailed  account  of  loss  verified  by  oatJi  and 
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-therewith  easential  to  the  right  of  recovery 
in  oaae  of  toss  of  the  property  insured.  In 
'CODstruing  these  and  Bimilar  clauses  in  in- 
surance policies,  there  is  much  diveriit?  of 
■<>{rini<m  among -the  dlfferant  oonrts  which 
hare  posaed  upcm  the  aubjeet.  Oountel  for 
Appellant  lias  called  our  attention  to  a  num- 
ber oS  caseR  which  hold,  broadly  and  general- 
ly, that  luch  itipuIationB  are  valid,  and  Uiat 
■A  full  and  complete  compliance  with  their 
tenuB  on  the  part  of  the  assured  ii  neoessarr 
■and  required  beftnre  a  recovwy  can  be  had. 
These  aeciaiona  are  based  upon  what  ii  said 
to  be  the  general  and  underlying  principle  of 
the  right  of  tiie  parties  to  enter  into  sutdi  a 
contract  as  th^  may  desire,  and  the  duty 
■of  the  oonrts  to  enforce  the  otmferact  as  made. 
There  is  no  att^pt  to  oonBtnie  the  language 
used  other  than  in  a  lilwal  and  general  wfty, 
-and,  as  it  occurs  to  na^  in  some  cases  tootb 


favorable  to  the  insurer  than  the  assured. 
In  Kentucky  su<di  stipulations  are  held  to 
be  independent  of  the  contract  of  insurance, 
and  th«ref<H-e  void  for  want  of  considmitioQ. 
See  Phtauet  Ina.  Co.  t.  Angel,  18  Ky.  L.  Rep. 
1034.  88  8.  W.  1067,  and  Meohania^  S  T. 
ina.  Co.  floj/d,  20  Ev.  L.  Bep.  1538,  4»  S. 
W.  548.  Courts  of  other  st»tes  have  con- 
strued similar  provisicHis  as  interdep«ident, 
holding  thai  the  one  requiring  books  of  ac- 
count to  be  kept  and  preserved  took  effect 
concurrently  vitli  that  retjuiring  an  inven- 
tory, and  that  no  default  in  any  of  the  oon- 
ditknia  could  exiat  until  the  axpiration  of 
tiie  time  allowed  for  taking  the  Inventory. 
Hanover  F.  Int.  Oo.  v.  Dow,  20  Ind.  App. 
333,  60  N.  B.  774;  Oitizenif  Ina.  Oo.  v. 
Bpi-ague,  8  Ind.  App.  275,  36  N.  E.  720.  We 
are  ot  the  opinion,  bowevw,  that  in  this  case 
more  oogent  reasons  exist  for  holding  that 


•by  tbeir  books  of  aeeoant  and  other  proper 
Tondisrs  a  general  statement  was  held  insulB- 
-ctent,  altbougb  tbe  books  and  voncbers  were 
prodnced.  Stlckner  v.  Niagara  DIsL  Hot.  Ins. 
-Co.  38  U.  C.  C.  P.  872. 

And  where  the  breach  of  the  iron-safe  clause 
was  alleged  In  the  answer  to  be  that  the  plain- 
tlft  did  not  keep  a  set  of  books  as  therein  pro- 
vided, a  reply  stattng  that  the  plaintiff  "had  sab- 
stantlally  kept  a  set  of  books  from  which  the 
-ikdendant  could  have  ascertained  the  loss,  and 
.  .  .  that  the  plaintiff  offered  to  produce 
iNMrits  and  evidence  to  meet  detendanf  ■  demand 
for  books  claimed  by  defendant  to  be  neees* 
sary,"  was  held  insufficient,  as  It  did  not  show 
what  books  plaintiff  offered  to  produce.  West- 
«m  Assor.  Co.  v.  McQlathery,  IID  Ala.  218,  22 
So.  104. 

It  Is  no  ezetias  for  the  failnze  to  prodnce 

'tfOOks  or  Invoices  for  examination,  as  required 
by  an  Iron-safe  clause  providing  for  forfeitare, 
that  the  Insured  kept  no  books  of  account. 
Niagara  F.  Ins.  Oo.  v.  Forehand.  188  III.  626. 
48  H.  B.  830,  Bevenring  68  III.  App.  161. 

And  where  there  is  no  waiver,  an  estimate 
-of  the  extent  of  loss  without  any  particulars 
wss  held  not  to  be  a  compliance  with  a  provi- 
sion reqnlrlng  a  particular  account  of  the  loss 
by  affidavit  and  by  books  of  account,  and  was 
not  relieved  by  the  fact  that  the  Insurer  bad 
had  possession  of  the  books  containing  the  In- 
ventory and  invoices  to  which  reference  was 
made.  Gauche  v.  London  k  L.  Ina  Co.  4 
Voods,  102,  10  Fed.  Rep.  847. 

The  terms  of  the  polity  In  regard  to  the  pro- 
•dnetltm  of  books  and  vouchers  must  be  complied 
-with  by  the  Insured  to  the  best  of  his  sblllty. 
Jube  V.  Brooklyn  F.  Ina  Co.  28  Barb.  412; 
Stockton  Combined  Harvester  ft  Agrl.  Works  v. 
•«len'a  Fslls  Ins.  Co.  98  Cal.  BS7.  88  Pac.  6S3 ; 
Southern  F.  Ins.  Co.  v.  Knight,  111  Oa.  622,  86 
8.  B.  821;  Greaves  v.  Niagara  DIst.  Hot.  F, 
Ins.  Co.  26  U.  C.  Q.  B.  127 ;  Banting  v.  Niagara 
Dlst.  Hut.  F.  Assor.  Co.  2S  U.  C.  Q.  B.  481; 
Ward  V.  National  F.  Ins.  Co.  10  Wash.  861.  38 
Pac;  112T ;  Ulspelhum  t.  Farmwa*  F.  Ins.  Co. 
sa  Md.  473. 

Tbf  failure  to  comply  with  s  condition,  that 
-the  assured  should  produce,  if  required,  bis 
books  of  account  and  other  voncbers  In  sapport 
of  hts  claim,  and  permit  extracts  and  copies  to 
'be  made,  and  that  until  sach  proofs  were  pro- 
duced, or,  It  they  were  refused  when  demanded, 
the  loss  should  not  be  payable,  will  prevent  a 
recovery.  Jube  v.  Brooklyn  F.  Ins.  Co.  28  Barb. 
412.    In  this  case  the  court  said :    "He  was 


them  it  was  Impossible  to  do  so,  that  he  had 
only  found  a  few  bills ;  that  he  bad  since  found 
others,  but  only  a  part,  bat  ^d  not  prodnce  any 
to  the  defendants ;  that  they  asked  him  to  fur- 
nish further  statements,  and  the  bills  of  pur- 
chases, or  dopllcatea  of  them,  but  under  the  ad- 
vice of  counsel  he  declined.  It  la  apparent 
from  tbls  testimony  that  Carpenter  had  some 
of  these  voachers  or  bllla  at  the  time  of  the  de- 
mand for  them,  and  could  have  compiled  with 
It,  to  that  extent." 

An  award  was  sat  srida  where  the  Insured 
acted  on  the  same,  soppoiinf  thqr  had  all  the 
Information  that  could  be  obtained,  and  the 
principal  bookkeeper  In  charge  of  the  books  did 
not  diKloae  for  Inspection,  as  requested,  books 
ahowlng  inventories  of  the  amount  of  material 
and  machlnea  deatnved  Are,  and  estimates 
of  the  cost  which  were  pr^ared  by  order  of  the 
board  of  directors,  although  the  director  mak- 
ing the  aetttement  had  no  personal  knowledge 
of  the  exiatence  of  aoeh  booka.  The  policy  pro- 
vided that  In  eaaa  of  loss  the  plslntlfl  wonld  if 
required  produce  and  exhibit  for  examination 
by  defendant  hts  books  of  account  and  other 
vouchers.  Stockton  Combined  Harvester  ft 
Agrl.  Works  v.  tilen'a  Falla  laa  Co.  98  Cal.  667, 
83  Pac.  633. 

An  iron-aafe  clause,  covenanting  and  war- 
ranting to  take  an  Itemized  Inventory  once  a 
year  or  the  policy  shall  be  void,  and  In  the 
event  of  the  failure  to  produce  Inveutortea  for 
Inspection  the  policy  shall  be  noil  and  void  and 
bar  a  recovery.  Is  not  complied  with  by  a  collec- 
tion of  Invoices  covering  every  article  embraced 
In  a  stock  of  merchandise  on  a  given  day. 
ilouthem  F.  Ina  Co.  v.  Knight,  111  Oa.  622,  89 
S.  B.  821.  In  this  case  the  court  said:  "It 
may  be  that  a  collection  of  Invoices,  accompa- 
nied with  a  written  statement  signed  by  the  In- 
sared  that  the  Invoices  embraced  every  article 
m  the  store  and  the  actual  value  of  each,  wonld 
be  a  substantial  compliance  with  the  stipulation 
In  the  policy,  bat  be  this  as  It  may,  we  are 
clear  that  the  Invoices  alone  are  not  aufllclent." 

And  where  the  policy  required  a  particular 
account  of  the  loas  verified  by  oath,  and  also. 
If  required,  by  booka  of  account  and  other  prop- 
er voncbers,  and  the  assured  was  able  to  fur- 
nish a  particular  account,  bnt  failed  to  do  so. 
It  was  held  to  be  no  compliance  with  the  condi- 
tion. Banting  v.  Niagara  Dlst.  Hut.  F.  Aaaur. 
Co.  26  U.  C.  Q.  B.  481.  In  this  case  the  court 
said  "that  there  were  means  of  affording  a  more 
particular  account  of  the  character  of  the 
goods,  as  well  as  of  verifying  It  by  obtaining 
dnpllcatea  of  invoices  to  the  ext^t.of  apparent- 


required  by  the  defendants,  as  he  testifies,  to 

-prodnce  his  bills  of  purchaaea ;  be  aaya  be  told  ly  one  half  of  the  atoek  on  handf  or 
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there  Tnia  no  breach  in  the  oonditionB  of  the 
warranty  snfBcient  to  forfeit  the  policy  at 
the  time  the  loBfl  occurred,  and  that  the  de- 
fendant's ocmtention  to  the  oontrary  must 
fail  for  the  reasona  hereafter  asugned. 

It  will  be  noted  that  these  prorisiona,  om- 
stituting,  as  we  have  seen,  a  promissory  war- 
ranty, are  joined  together  by  the  c<HijunctiTe 
"and,"  followed  by  the  penalty  of  forfeiture, 
to  the  effect  that  "failure  to  obeerve  the 
above  conditions  Aall  work  a  forfeiture  of 
all  claims  under  this  policy."  Tho  insur- 
ance oompcmy  bad  the  power  to  separate  the 
omditions  imposed,  making  each  independ- 
ent of  the  other,  the  clause  beii^  <A  its  own 
creation;  but  it  has  not  choeen  to  do  so.  By 
its  own  language.  It  has  made  a  aeries  of 
acts  to  be  cons^ued  together,  and  a  failure 
to  perform,  not  one,  biA  all,  the  conditions, 
is  required  to  work  a  forfeiture  of  the  poli- 

And  under  a  condition  of  a  policy  requiring 
the  insured  to  produce  all  books  o(  account, 
bills,  >nTol<»8,  and  other  vouchers,  or  eerttfled 
copies  thereof  U  the  originals  be  lost,  the  aa- 
snred  most  comply  ■abstantlall]'  with  soch  con- 
dition or  he  cannot  recover,  and  the  Inability 
to  produce  all  will  not  excuse  failure  to  produce 
■neh  as  be  may  baTC.  Ward  t.  National  V.  Ins. 
Co.  10  Wasb.  Ml.  88  Pae.  1127. 

In  the  absence  of  trastworthy  books.  It  was 
held  that  Insurance  companies  could  sbow  that 
other  merchants  In  the  same  line  of  business 
fbr  six  years  prior  to  the  lire  did  not  have  on 
hand  at  any  one  time  atodc  amoautlng  to  more 
than  one  fifth  of  ttaelr  annual  aggregate  sales. 
Home  Ins.  Ctt.  T.  Welde,  11  Wall.  488,  20  L.  ed. 
18T. 

a.  Proourtiv  vou6hen  from  third  jwrflas. 

The  Insured  was  held  not  bonnd  to  procure 
and  fnrolsh  to  the  Insarauce  company  bills  of 
parcels  of  materials  recently  parcbased,  and 
also  the  pass  books  of  their  journeymen  In 
which  were  entered  the  boots  and  shoes  or  oth- 
er manufactured  articles  made  and  delivered  by 
them  to  the  insured,  wbere  all  tbe  books  of  ac- 
count  and  Invoices  of  goods  had  been  destroyed 
by  the  fire.  The  policy  required  tbe  Insured,  If 
demanded  by  the  company,  to  verify  their  loss 
by  tbelr  books  of  account  and  other  proper 
vouchers.  Uecbanle's  F.  Ins.  Co.  t.  Nichols,  16 
N.  J.  L.  410. 

And  the  refusal  of  the  Insured  to  sign  an 
instmment  In  writing  after  the  loss,  requesting 
persons  from  wbom  be  bad  purchased  goods  to 
furnish  the  amounts  of  the  Invoices,  will  not 
prevent  a  recovery,  where  he  furnishes  the 
names  of  merchants  from  whom  be  purdULsed. 
Franklin  Ins.  Co.  v.  Culver.  6  Ind.  187.  Tblu 
policy  provided  that  wbenever  reqnlred  In  writ- 
ing, the  Insured  shall  produce  an  exhibit  of 
their  books  of  accounts  and  vouchers  to  the  In- 
surers, In  si^tport  of  their  claim,  and  permit 
extracts  and  copies  thereof  to  be  made.  All 
the  bills  were  destroyed  by  the  Are,  and  no 
copies  were  preserved. 

And  under  a  policy  requiring  tbe  Insured  to 
furnish  the  company  bills  of  purchase  or  dupit- 
cates  thereof,  the  company  may  show  by  the 
books  of  another  house  that  plaintiff  could  have 
obtained  duplicates  of  such  bills  If  he  had  ap- 
plied for  them.  HIspelhom  v.  Farmers'  F.  Ins. 
Co.  S3  Hd.  473.  In  this  case  It  was  also  held 
that  what  would  be  a  reasonable  time  within 
which  the  company  should  make  known  Its  dis- 
satisfaction with  the  terms,  and  demand  the 
bills  of  purchase  or  duplicates.  Is  a  question  of 
law  for  tbe  court,  and  not  for  the  Jury. 
61  L.  R.  A. 


cy.  This  being  the  case,  it  is  not  the  duty  ot 
the  court  to  give  to  the  language  used  a- 
more  favorable  oonstruction  to  the  company 
than  tbe  fair  import  ol  the  words  will  war- 
rant. The  rerene  M  the  invposition  ia^ 
true,  and  it  bdioovea  us  to  construe  the 
terms  imposed  most  strongly  against  the- 
company.  It  is  their  language,  ft  has  been* 
carefully  prepared  and  well  worded  in  the 
company's  interest.  Th^  impose  the  con- 
ditions upcm  tbe  assured,  and  a  proper  con- 
ception of  the  rights  of  both  parties  to  the- 
oontnuit  requires  the  adoption  of  such  a  mle- 
of  oonstruolion. 

Having  in  view,  however,  the  situation  of 
the  parties  and  the  purpoeea  sought  to  be  ac- 
complished by  the  contract  of  insurance,  can 
it  be  said  from  the  languagis  used  that  it 
was  the  intention  of  the  parties  that  the  poli- 
should  be  forfeited  by  tbe  mere  failure  to 

8.  Time,  place,  and  moMier  of  emamtmatlom. 

The  Insured  may  refuse  to  be  <«f^mlnwl  witlk 
his  books  If  his  attorney  Is  excluded.  nioma» 
V.  Burlington  Ins.  Co.  47  Mo.  App.  169. 

The  demand  for  the  production  of  books  must 
name  a  reasonable  phtce.  Uurpby  v.  Northern- 
British  A  Mercantile  Co.  81  Ifo.  App.  828; 
American  Cent.  Ins,  Co.  t.  Slmpeoii,  48  IlL  App, 

The  place  for  such  examination  must  be  a  rea- 
sonable place,  and  ordinarily  will  not  be  consid- 
ered as  embracing  any  other  place  than  at  or 
near  the  scene  of  the  loss.  Murphy  v.  North- 
ern BrIUsh  k  Mercantile  Co.  61  Mo.  App.  828. 

And  the  Insured  cannot  be  CMnpelled  to  ap- 
pear with  his  books  and  aceonnta  at  the  offlce- 
of  the  Insurance  company  In  another  state. 
American  Cent.  Ins.  Co.  v.  Simpson,  48  111.  App. 
98.  In  this  case  the  court  said  that  a  clause  1» 
the  policy  that  "required  aaeh  an  act  aa  a  condi- 
tion precedent  to  a  rWit  of  recovery  would  be- 
agakist  public  policy  and  void,  and,  when  the 
contract  Is  silent  In  that  regard,  no  higher 
right  wonld  exist  by  reason  of  a  notice  and  de- 
mand for  compliance  therewith." 

The  demand  for  tbe  production  of  the  books- 
at  the  place  of  the  Are  Is  a  proper  demand,  and 
cannot  be  avoided  by  an  offer  to  produce  the 
books  at  a  place  In  a  distant  state,  although  th*- 
losured  may  reside  at  tbe  latter  place.  Flelsch 
V.  Insurance  Co.  ot  N.  A.  68  Ho.  App,  590. 

The  question  of  reasonable  time  Is  one  for 
the  Jury. 

I'be  compliance  with  a  provision  requiring- 
the  production  of  books  of  account  and  other 
vouchers,  and  to  submit  to  an  examination  un- 
der oath.  Is  a  question  for  the  Jury,  where  the 
insured  is  served  with  notice  aa  he  1>  departioc- 
from  tbe  city  with  a  sld^  child  and  family,  1& 
order  to  avoid  the  epidemic  ot  cholera,  on  the 
19tb  of  June,  and  did  not  return  until  the  12tb 
day  of  September.  Phillips  t.  Protection  Ins. 
Co.  14  Mo.  220. 

In  the  absence  of  proof  whm  the  Insured- 
was  to  produce  duplicate  bills  of  purchase,  and 
ot  proof  whether  there  was  neglect  or  refusal  of 
the  Insured  to  comply,  tbe  neglect  to  produce 
duplicates  of  Invoices,  the  originals  of  which 
were  alleged  to  be  destroyed,  did  not  tiar  a  re- 
covery  under  a  clause :  "Shall  also  produce 
their  books  of  account  and  other  vouchers  of  all 
property  hereby  Insured,  whether  damaged  or 
not  damaged,  and  shall  also  produce  certified' 
copies  of  all  bills  and  Invoices,  the  originals  of 
which  have  been  lost,  and  exhibit  the  same  for 
examination  anyone  named  by  tbe  company." 
Reimbllc  P.  Ina  Co.  v.  Welde,  14  3Vall.  375,  :!» 
K  ed.  884.  Digilized  by  Google 
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with  tiie  oofl  only  of  the  oondltioiu 
of  toe  warranty  r  We  toink  not  We  are 
not  dispoeed  to  impute  to  the  eom^ny  a  de- 
■Ire  to  avoid  reeponsibiHty  under  a  fair  oon- 
tract>  by  it  voluntarily  entered  into,  upon  a 

Sretext  so  olight  and  with  so  little  tubstan- 
al  reason  therefor.  It  ought  not  to  be  pre- 
tumed  that  a  forfeiture  of  the  entire  poUcy, 
leaving  to  the  auured  oo.  protection  against 
ocnttiBgenein  from  which  oonaequences  grave 
and  terioQS  In  their  character  might  flow, 
was  0(Mitemp1ated  by  either  party,  except  for 
weighty  ana  important  considerations.  By 
a  fair  and  reasonable  ocmatniction  of  the 
oonlract  of  tiie  parties  to  this  action,  a  for- 
feiture was  provided  for,  not  for  a  failure 
to  comply  with  <Mie  of  the  several  conditions 
mention^,  but  for  all  of  Uiem  taken  togeth- 
er. Had  it  been  desired  to  have  any  other 
construction  plaead  on  ita  provisims,  it 


would  have  been  no  difficult  matter  to  so 
word  the  conditi<ms  of  the  warranty  as  to 

make  a  failure  to  comply  witJi  any  one  or 
more  of  them  grounds  for  the  forfeiture  of 
the  entire  policy.  This  has  not  been  done, 
and  we  are  not  disposed  to  give  a  broader  or 
more  liberal  construction  than  the  language 
used  requires.  The  views  herein  expressed 
seem  to  be  consonant  with  both  reason  and 
authority.  We  are  not  entirely  without 
light  uptHi  the  subject  aa  to  the  views  of  oth- 
er courta  upon  what  we  regard  as  kindred 
questions.    In  a  very  recent  case  in  the  su- 

freme  court  of  Iowa  [Bom  v.  Home  Ina.  Go. 
10  lowa^  379,  81  N.  W.  676],  in  construing 
a  clause  in  a  policy  of  insurance  against  en- 
cumbrances upon  the  property  insured,  it  is 
stated  in  the  syllabus:  ''A  policy  insuring 
both  real  and  personal  projwrty  provided 
that,  'if  the  property  shmild  thereafter  be- 


4.  Damamd. 

The  demand  for  the  production  of  books  must 
oonfonn  to  thti  requirements  of  the  policy. 

The  Insured  Is  not  obliiwl  to  produce  and  ez- 
Ubll  books  of  account  until  so  required  In  wrlt- 
inc  ander  a  clause  providing  that  whenever  re- 
quired In  writlns  tbe  Insured  shall  produce  and 
exhibit  their  books  of  account  and  other  voncb- 
era   Aurora  F.  Ins.  Co.  v.  Johnson,  46  Ind. 

And  wben  the  plaintiffs  neglected  and  re- 
fused to  deliver  an  account  with  Invoices  and 
books  of  account  as  provided  In  the  pollcj.  It 
was  held  that  they  were  bound  by  the 
eondltlon  in  the  policy  If  a  proper  and  bona  flde 
demand  had  been  made :  bat  such  not  being  the 
ease  It  was  not  a  sufflclent  defense.  Cameron 
T.  Times  ft  B.  F.  Ins.  Co.  T  U.  a  a  P.  3S4. 

B.  Dftnietiem  er  lost  of  booiw  amd  vouehers. 

Destruction  of  books  without  fault  will  ex- 
cuse noncompi  lance.  Bnmstead  v.  IHvldend 
Uut.  Ids.  Co.  12  N.  T.  81 :  Liverpool  *  L.  ft  G. 
Ina  Co.  T.  Kearney,  36  C.  C.  A.  265,  94  Fed. 
Rep.  314;  Pelican  Ins.  Co.  v.  Wllkerson,  68 
Ark.  353,  13  S.  W.  1103 :  Sneed  v.  British-Amer- 
ica Assar.  Co.  73  Ulsa.  279,  18  So.  S28 :  Miller 
V.  Hartford  F.  Ins.  Co.  70  Iowa,  704,  29  N.  W.. 
411 :  Jones  v.  Uecbanlcs*  F.  Ins.  Co.  86  N.  J.  L. 
85,  13  Am.  Rep.  405 ;  Norton  v.  Bwuselasr  ft  8. 
Ins.  Co.  7  Cow.  645. 

If  the  books  and  papers  are  all  consumed  by 
flre,  a  verified  showing  that  the  property  de- 
stroyed was  of  the  value  named  is  a  sufficient 
compliance.  Bumstead  v.  Dividend  Unt.  Ina 
Co.  12  N.  T.  81.  In  this  case  tbe  policy  pro- 
vided that  the  insured  shall  in  case  of  loss  de- 
liver to  the  Insurer  a  particular  account  of  tbe 
loss  or  damage  verified  by  his  oath,  and,  If  re- 
quired, by  his  books  and  voachers,  together 
with  an  Inventory  of  the  property  destroyed 
giving  the  amount  of  the  damage  to  each  Item 
verified  by  oatb.  This  only  requires  such  a 
full  and  accurate  inventory  and  statement  as 
tbe  party  )s  able  to  furnish. 

IB  Jube  V.  Brooklyn  F.  Ina  Ca  28  Barb.  412, 
II.  c,  1,  the  case  of  Bumstead  v.  Dividend  Uut. 
Ins.  Co.  12  N.  Y.  81,  was  distinguished,  as  In 
that  case  the  Insured  was  excused  from  the  non- 
iwodnrtlon  of  pi^wrs  and  voorhers  on  tbe 
ground  that  they  had  been  consumed  by  the  fire, 
and  that  the  Insurers  had  waived  the  noupro- 
ductloD. 

The  provision  to  keep  a  set  of  booka  and  to 
keep  such  botAs  and  Inventory  In  a  fire-proof 
■ate,  or  In  sonts  secure  place,  and  In  case  of  loss 
the  assured  agrees  and  covenants  to  produce 
«1  L.  R.  A. 


such  books  and  Inv^tory,  and,  fn  the  event 
of  failure  to  produce  tbe  same,  this  policy  shall 
be  deemed  null  and  void,  and  no  suit  or  action 
at  law  shall  be  maintained  for  any  such  loss, 
must  be  reasonably,  and  not  literally,  construed. 
Liverpool  ft  L.  ft  G.  Ina  Co.  v.  Kearney,  86  C. 
C.  A.  265,  94  Fed.  Rep.  814.  The  constractlon 
in  this  case  was  that  tbe  Insured  must  produce 
his  books  and  inventory  after  a  flre  It  It  is  witb- 
In  his  power  to  do  so,  and  as  throwing  upon 
the  Insnred  the  responsibility  for  the  loss  of 
bis  bodis  and  Inability  t*  produce  them  In  all 
of  those  eases  wbere  their  loss  Is  due  to  a 
wrm^nl  or  fraudulent  act  on  bis  part  or  to 
his  culpable  negligence.  Having  the  right  to 
keep  the  boiAs  either  In  the  safe  or  In  a  seenre 
place,  tbe  removal  from  tbe  safe  daring  a  con- 
dagratlon  to  a  more  secare  place,  and  losing  the 
Inventory,  will  not  of  themselves  bar  a  recD^ 
ery. 

And  wbere  an  Inventory  Is  produced  to  tbe 
agent  of  the  company  authorised  to  adjust  the 
loss,  and  the  Inventory  Is  lost  without  fraud  or 
negligence  on  the  part  of  tbe  insured,  he  may 
establish  by  other  legal  testimony  the  amount 
of  his  losa  Pelican  Ins.  Co.  v.  Wllkerson,  58 
Ark.  358,  18  S.  W.  1108. 

A  fire-proof  clause  requiring  the  books  to  bs 
kept  and  produced  will  not  avoid  a  policy  where 
sucb  books  are  placed  In  a  safe  of  the  usual 
kind  classified  as  fire-proof,  and  are  destroyed. 
Sneed  v.  British-America  Assur.  Co.  78  Miss. 
279,  18  So.  928. 

The  tellure  to  submit  his  books,  Invoices,  and 
vouchers  for  sxamlnatlon,  and  also  famish 
dopllcate  Invoices  for  tbe  same  purpose,  re- 
quired by  the  policy.  Is  excused  where  tbe  books 
and  original  invoices  were  destroyed  by  fire, 
and  the  insured  used  rsasonable  elforts  to  pro- 
duce duplicates  of  the  original  Invoices  bnt 
failed  to  obtain  them.  Ulller  v:  Hartford  F. 
Ina  Co.  TO  Iowa,  704,  29  N.  W.  411.  It  was 
farther  held  that  the  failure  to  communicate 
bis  Inability  to  prodaee  these  Invoices  would  not 
prevent  a  recovery. 

In  speaking  of  the  sufliclency  of  the  proof  of 
loss  It  was  said  In  Jones  v.  Mecbanics'  F.  Ins. 
Co.  36  N.  J.  L.  35,  18  Am.  Rep.  405,  that.  In 
cases  wbere  tbe  fire  has  not  only  consumed  the 
goods  Insured,  but  all  tbe  books  and  voachers 
from  which  an  account  could  be  made,  the  In- 
snred has  not  been  held  to  do  what  was  vain 
and  Impossible,  bat  only  to  such  performance  as 
the  nature  of  the  case  would  admit.  Norton  v. 
Rensselaer  ft  8.  Ins.  Co.  7  Cow.  645 ;  Uason  v. 
Harvey,  8  Excb.  819.  22  L.  J.  Rxch.  N.  S.  830 ; 
Roper  V.  Lendon,  1  El.  ft  El.  826,  28  L.  J.  a  B. 
N.  8.  260,  6  Jnr.  N.  8.  491. 
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«otn«  mortgaged  or  encumbered,'  the  policy 
should  be  void,  and  also  declared  that  it 
should  be  forfeited  if  other  insurance  was 
taken  out  'on  any  of  said  pr(»»erty.'  Held, 
that  since  the  proi'iuon  for  forfeiture  for 
inortga^ing  did  not  provide  a  forfeiture  for 
mortiaging  'any*  of  the  property,  but  treat- 
ed 'tne  proper^*  as  &  whcde,  tiie  policy 
would  not  be  forfeited  for  a  mortgage  given 
<m  a  part  of  the  property  only."  Says  Judge 
Given  in  the  opinion  of  the  oourt:  "It  is  a 
familiar  rule  that  forfeitures  are  not  fa- 
vored, that  contracts  will  be  strictly  con- 
strued to  av<Hd  fOTfeitures,  and  that  the  bur* 
den  is  upon  him  who  claims  a  forfeiture  to 
clearly  show  that  ha  is  entitled  to  it.  The 
language  of  the  poliqr  is,  'or,  if  the  property 
shall  hereafter  t>ecome  mortgaged  or  encum- 
bered,' the  p<^C7  becomes  null  and  void.  It 
is  the  propisrt^-,  not  »  part  «f  it;  not  the 

Under  a  poller  providlns  that  as  soon  as 
possible  after  tbe  loss  tbe  insnred  shall  deliver 
as  psrticalar  as  account  of  their  loss  as  tbe  oa- 
tara  ot  tbe  case  will  admit,  and  makesacb  proof 
by  their  books  of  accoont  and  other  vouchers 
as  shall  be  reasonably  required,  where  all  the 
papers  fnrnlshloc  details  were  conaumed  with 
Che  goods,  a  statemnt  ot  the  gross  amount  lost, 
wftb  the  drcnmstaness  of  tbe  losst  was  held 
sufflclent.   N«rt0B  t.  Benssidasr  ft  B.  Ins.  Co. 

7  Cow.  645. 

'Ilie  burden  nt  proQt  as  to  Um  of  books  is  M 
the  Insured. 

Under  a  policy  raqnlrtnc  the  Insured  to  for- 
nlsh  to  the  company  tbe  bills  of  purchase  or 
dnpllcates.  the  burden  of  proof  is  on  plaintiff 
to  flbow  that  It  wag  not  pos^ble  for  him  to  com- 
ply with  the  terms  of  this  condition  by  the  dm 
of  all  reasonable  meani  within  his  power.  MIb- 
pelhom  T.  Farmers'  F.  Ids.  Co.  68  Md.  473. 

Such  books  as  are  not  destroyed  may  estab- 
lish value  of  Inventory.  Scottish  Union  k  Nat 
Ins.  Co.  V.  Keme.  SB  Hd.  268.  87  Atl.  88 ;  Ger- 
man Ins.  Co.  V.  Amsbangh,  8  Kan.  ^p.  197,  6& 
Pac.  481:  Republic  F.  Ins.  Co.  v.  Welde,  14 
Wall.  376,  SO  L.  ed.  8B4. 

And  nnd«r  a  policy  provldhig  that  after  a 
Are  the  inaared  Shall  separate  the  damaged  and 
undamaged  personal  property,  and  make  a  com- 
plete inventory  of  tbe  same,  Btatlng  qoantlty 
and  cost  ot  each  article  and  the  amount  claimed, 
and  where  almost  all  the  books  were  burned  ex- 
cept the  day  book,  the  porcbass  book,  and  the 
book  showing  the  amount  paid  out  for  manu- 
facturing, it  was  held  that  the  Insured  could 
show  from  these  books  the  value  of  goods  on 
band.  Scottish  Union  ft  Nat.  Ins.  Co.  v.  Eeene, 
8K  Md.  268,  87  Atl.  38. 

And  where  a  loss  occurred  In  1894,  and  all 
the  tfafo  which  had  existed  and  which  wonid 
show  the  value  of  the  goods  destroyed  were 
burned  except  an  Inventory  made  in  1887  and 
tbe  plaintiff's  accounts  of  purchases  and  sales 
of  goods  subsequent  thereto,  and  these  were  the 
best  evidence  In  existence  aside  from  personal 
recollection.  It  was  held  that  this  Inventory 
oonld  be  used.    German  Ins.  Co.  V.  Ansbaogh. 

8  Kan.  App.  197,  06  Pac.  481. 

Footings  of  prices  snd  value  entered  on  the 
fly  leaf  of  a  new  ledger,  transferred  from  the  fly 
leaf  of  an  exhaosted  ledger,  correctly  entered 
therein,  the  Inventory  booka  and  the  exhaosted 
ledger  having  been  destroyed,  are  competent  evi- 
dence aubstaotlated  by  witnesses  to  show  the 
value  of  the  losa  Republic  F.  Ins.  Co.  v. 
Welde.  14  Wall.  876,  20  L.  ed.  894.  The  court 
■aid :  "In  this  case  tbe  inventory  book  pod  the 
fiv  ii>ar  of  the  exhansted  ledger  had  both  been 
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real,  nor  Uie  personal,  but  the  whole,  prop- 
erty, the  mortfra^ng  of  which  renders  the 
policy  void."  To  the  same  effect  is  Baileif 
V.  Homeatead  Ins.  Co.  16  Hun,  603,  hereto- 
fore quoted.  In  our  own  state  this  court,  in 
construing  like  dausea  m  to  encumlnunoea, 
has  not  adopted  tile  same  line  of  reasoning 
as  the  oourta  whose  opinions  have  last  been 
referred  to.  It  is  here  held  that,  where  dif- 
ferent classes  of  property. are  insured  for 

.  speeifle  sums,  although  the  premium  is  paid 
in  one  sum  in  gross,  the  polii^  as  to  the  dif- 
ferent dasses  of  property  is  separable  and 

,  divisiUe,  and  a  mor^aguig  of  one  class  of 
pn^>ert7  in  violation  of  the  terms  of  tbe  pol- 
icy will  not  prevent  a  recovery  as  to  all  oth- 
er classes  unm  which  no  enc^nbrance  exist- 
ed. The  nue  was  announced  in  the  case  of 
8tat€  /n*.  Oo.  v.  SoAreefe,  27  Neb.  627,  6  1^ 
S.  A.  624,  4S  N.  W.  S40,  and  hu  sinoe  been 

burned.  There  was  no  better  evidence  in  exist- 
ence than  the  footings  In  the  new  ledger.  And 
we  do  not  understand  the  bUI  of  «Eoq»tioos  as 
showing  those  footlngi  to  have  been  oopled  Cnw 
a  cow.** 

0.  Wa<ver. 

A  waiver  of  production  of  books  and  papers 
may  be  made  by  an  adjuster. 

So,  where  an  adjuster  bad  bem  fnlljr  In* 
formed  that  the  seratch  hook  and  ladgsr  tad 
been  destroyed,  and  the  taisnrsd  execnted  a 
writing  requesting  the  adjuster  to  examine  the 
property,  and  agreeing  that  such  examination 
"shall  not  act  or  be  taken  as  any  waiver,  direct 
or  implied,  of  any  dsfenss  the  companies  mar 
have  or  claim  by  reason  of  the  breach  of  war- 
ranty, as  contained  In  the  Iron-safe  etsnse, 
made  a  part  of  the  policies,  we  having  lost  our 
detailed  inventory  and  only  having  a  memo- 
randum of  the  amount,"— this  was  held  to  be  a 
waiver  on  the  part  of  the  Insurance  company 
to  the  effect  of  saying :  "We  do  not  object  to 
paying  tbe  loss  on  the  goods  on  any  grounds  ex- 
cept tbe  failure  to  produce  a  detailed  Inven- 
tory." Boberts.  W.  ft  T.  Co.  V.  Sun  Hut  Inn. 
Co.  18  Tex.  Civ.  App.  64.  86  B.  W.  966.  In  this 
cass  tbe  court  said  that  a  detailed  Inveatory 
was  not  called  for  in  the  polley. 

And  whers  the  adjuster  waived  the  produc- 
tion of  more  definite  Information,  and  asked 
for  a  proposition  for  s  compromise.  It  was  held 
to  be  a  waiver  of  the  defense  of  nonliability  for 
failure  to  produce  Invoices  under  a  poUey  pro- 
viding that  the  Insured  as  often  as  required 
shall  produce  for  examination  all  boohs  of  ac- 
count, bills,  invoices,  and  other  vouchers,  or 
certified  copies  thereof.  If  tbe  orltfnals  be  lost. 
Storm  V.  Pbenlx  Ins.  Oft  40  N.  T.  S.  B.  40.  16 
N.  Y.  Supp.  S81. 

And  a  demand  by  the  adjuster  and  president 
of  a  company  for  certified  copies  of  bills  pur- 
chased was  held  to  be  a  waiver  of  formal  proof 
ot  loss.  Lake  V.  FarsDwrs*  las.  Co.  110  Iowa, 
478,  81  N.  W.  TIO. 

And  where  notice  to  tbe  plaintiff  to  appear 
and  submit  to  a  personal  examination,  with  her 
books,  was  given  to  her  husband,  and  as  her 
sgnt  he  appeared.  It  was  held  to  be  a  waiver 
of  a  personal  examination  ot  the  plaintiff. 
Western  Aesur.  Co.  v.  UcQlathery.  116  Ala. 
218,  22  So.  104. 

Uxaminatioa  of  books  may  be  a  waiver  of  an 
examination  of  person  and  books. 

So,  where  tbe  Insurance  eraipaay's  agent  took 
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followed.  In  that  case  the  insuranoe  was 
upon  certain  buildings  on  a  farm,  and  alto 
covered  a  lot  ofpersonal  property  described 
in  the  policy.  Tne  policy  provided  that  "any 
other  inBurance  or  any  encumbrance  upon 
any  of  the  property  hereby  insured  existing 
at  the  date  of  this  policy,  not  made  Itnown 
in  the  appHcaUon,  or  if  any  lubsei^uent  en- 
ciunbrance  ia  imposed,  .  .  .  this  poltcy 
shall  be  void."  A  mortgage  was  placed  upon 
the  real  estate  on  which  the  insured  build- 
ing9  were  located  in  violation  of  the  terms 
of  the  encumbrance  clause,  and  it  was  held 
that  Uie  policy  of  insurance  was  separable 
and  divisible,  and  that  an  encumbrance  upon 
the  real  estate,  while  preventing  a  recovery 
for  the  loss  sustained  by  the  burning  of  the 
buildings,  would  not  preclude  a  recovery  for 
the  loss  of  the  personal  property  Insured. 
While  the  rule  announced  in  our  ooart  ia 

part  In  tbe  adjustment  of  the  loss,  and  ezsm- 
lued  tbe  books  and  determined  tlie  amount  of 
loss  and  damage,  and  practically  agreed  upon 
a  dlscoQDt,  it  was  held  to  be  a  waiver  oit  a  pro- 
TtsloD  aothorlslng  the  company  to  examine 
plaintiff  and  books.  Bobertson  v.  New  Hamp- 
shire Ina  Co.  42  N.  T.  a  R.  432,  16  N.  T.  Snpp. 
842. 

Proof  required  hj  adjuster  of  loss  of  books 
was  held  to  be  a  waiver  of  forfeiture  for  not 
producing  a  set  of  books.  l*arsons  v.  Knux- 
Tllle  F.  Ids.  Co.  182  Uo.  588,  31  8.  W.  117.  84 
8.  W.  470. 

In  Milwaukee  Mechanics'  Ins.  Co.  t.  Wlnfleld, 
«  Ran.  App.  B27,  51  Fac.  607,  the  court  nld : 
"It  is  clear  that  a  notice  and  Inveutorr,  such  as 
are  required  by  the  policy,  had  been  made,  or, 
at  all  events,  waived,  by  tbe  conduct  of  tbe  spe- 
cial agent." 

But  where  tbe  Insurance  company  pleaded 
nonperformance  of  a  condition  requiring  the  de- 
livery of  a  particular  account  of  the  plaintiff's 
loss  verified  by  bis  oath  or  alBrmatlon,  or  by 
his  books  of  account,  within  thirty  days  after 
the  loss,  It  was  held  that  tbe  plaintiff  could 
not  reiy  upon  a  parol  waiver  of  this  condition 
by  the  managing  director  and  secretary,  as  It 
would  be  setting  np  s  substituted  parol  contract 
In  answer  to  a  sealed  policy.  Scott  v.  Niagara 
Dlst.  Hat.  Ina  Co.  25  U.  C.  Q.  B. 

A  coriptlnnce  witb  a  request  to  be  shown  tbe 
books,  and  with  a  request  to  produce  tbe  prop- 
erty not  damaged,  and  an  offer  to  pay  a  part 
of  tlie  claim,  was  held  not  to  be  a  waiver  of  a 
valid  defense  to  tbe  claim  upon  tbe  policy 
where  the  contract  provided  for  tbe  taking  of 
such  steps.  McCormIck  v.  Orient  Ins.  Co.  80 
Cal.  260.  24  Pac.  1003.  The  clause  of  this  pol- 
icy Is  not  set  out  In  tbe  case. 

The  Insured,  relying  upon  a  waiver  of  a  con- 
dition in  the  policy  requiring  tbe  production  of 
books  and  vouchers,  must  plead  sacb  waiver. 
Uulvey  V.  Gore  Dlst.  Mat.  F.  Ins.  Co.  25  U.  C. 
Q.  B.  424. 

S.  Faibtrt  to  aot,  or  delay. 

Delay  by  the  Insurance  company  In  making 
demand,  or  In  taking  action,  or  In  objecting  to 
the  books  aud  vouchers  presented,  may  be  a 
waiver.  Keeuey  v.  Home  Ins.  Co.  71  N.  Y.  39S, 
27  Am.  Bep.  60 ;  People's  F.  Ins.  Co.  v.  Pulver, 
127  111.  249,  20  N.  E.  IS:  Jones  v.  Howard  Ins. 
Co.  117  N.  Y.  103,  22  N.  E.  578;  Home  Ins.  Co. 
V.  Cohen,  20  Gratt.  812:  Rlasler  v,  American 
Cent.  Ins.  Co.  150  Mo.  306.  51  S.  W.  750. 

And  the  company  will  be  held  to  have  waived 
the  production  of  books  of  account  and  other 
vouchers,  as  provided  for  In  the  policy,  where 
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parently  In  oonfliot  with  the  views  of  tlie 
other  onirta  on  the  same  subject  her<nn  le- 
ferred  to,  the  divergence  of  opinion  is  not 
as  masked  as  firat  appearances  would  indi- 
cate. Each  has  a  different  basic  point  for 
the  course  of  reaiton  adopted.  In  this  court 
the  policy  as  to  different  claases  of  property 
insured  for  specific  sums  is  held  to  tw  di- 
visible, and  a  separate  contract  as  to  each 
claes  of  property  insured,  in  so  far  as  the 
clause  against  insurance  shall  apply,  whilf- 
the  other  casee  undertake  to  analyze  and  de 
fine  the  meaning,  force,  and  effect  of  thir 
words  employed  in  the  provisions  against  en 
cumbrance.  While  neither  are  controlling' 
of  the  provisions  under  consideration,  they 
are  useful  in  so  far  as  they  may  aid  ua  in  ^ 
correct  solution  ot  the  questions  herein  in 
v{dved. 

Kecurring  to  the  language  of  the  varnui^ 

demand  is  not  made  oatll  after  thirty-eight 
days  from  receiving  proof  of  loss,  without  objee- 
tlon  In  tbe  lucerim.  Keeuey  v.  Home  Ins.  C«. 
71  N.  Y.  396,  27  Am.  Rep.  60. 

And  delay  In  pointing  out  objections  to  an  In- 
ventory famished  was  held  to  be  a  waiver.  PeO' 
pie's  F.  Ina  Co.      Pulver,  137  III.  249.  20 
E.  IS. 

Aud  under  a  policy  providing  that  the  In- 
sured In  case  of  loss  shall  furnish  original  ot 
certllled  copies  ot  bills  or  Invoices  when  re- 
quired, where  no  sncb  requirement  was  made 
until  long  after  proofs  of  loss  bad  been  rejected, 
and  about  four  months  after  the  fire,  and  the 
Insured  had  presented  himself  at  tbe  olBca  of 
tbe  company  with  all  the  bills  and  Invoices  he 
could  obtain  to  submit  to  their  examination, 
bat  this  was  refused  by  the  company.  It  was 
beld  tbat  a  demand  by  the  company  thereafter 
came  too  late.  Jones  v.  Howard  Ins.  Co.  117 
N.  Y.  108,  22  N.  B.  678. 

An  Insurance  company  having  the  right  by 
the  express  terms  of  the  policy,  where  the  orliF* 
Inals  had  been  lost,  to  call  for  the  prodnetlon 
of  copies  of  bills.  Invoices,  etc.,  before  a  person 
to  be  named  by  It,  and  falling  to  name  such 
person,  will  be  held  to  have  waived  the  right. 
Home  Ina.  Co.  v.  Cohen,  20  Gratt.  812. 

And  under  a  policy  requiring  the  Insured  to 
keep  a  set  of  books  to  be  prodoead  when  re* 
quired,  it  was  beld  that  the  assured  could  es- 
tablish the  amount  of  his  loss  by  his  clerks, 
where  no  notice  was  given  by  the  company  re- 
quiring the  prodnetlon  of  books  and  papers,  and 
no  request  wss  made  for  an  opportunity  to  ex- 
amine them.  Rlsster  v.  American  Cent  Ina 
Co.  150  Mo.  366,  51  S.  W.  756. 

Waiver  of  production  of  books  and  vouchers 
must  be  pleaded.  Hulvey  v.  Gore  Dlst.  Mat.  F. 
Ina  Co.  26  U.  C.  Q.  a  424. 

III.  Keeping  bookt  and  ooacfeers  i»  m  aafe,  «r 
tafe  pKMM. 

s.  rolMMy  9f  oloasa 

The  provision  requiring  tbe  keeping  of  books 
of  account  and  vouchers  In  a  flre-proof  safe  or 
safe  place  is  held  by  some  courts  to  be  a  reason- 
able and  valid  provision.  Merchants'  Nat.  lua 
Co.  V.  Dunbar,  KS  III.  App.  574 :  Southern  Ins. 
Co.  V.  Fsrker.  61  Ark.  207,  82  S.  W.  507; 
Crtgler  v.  Standard  F.  Ins.  Co.  49  Mo.  App.  11. 

A  provision  in  a  policy  to  keep  a  set  of  bocfts 
showing  a  complete  record,  and  to  take  an  item- 
ized InvMitory  once  a  year,  and  to  keep  such 
books  and  Inventory  at  night  In  a  flre-proof 
1  safe,  and  to  produce  such  books  In  case  of  loss, 
and,  In  the  event  of  failure,  tbe  policy  to  be  null 
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in  Uie  case  at  bar,  It  is  provided  that,  if  the 
oouditions  are  not  performed,  the  policy' 
•hall  be  forfeited.  There  are  two  separate 
and  distinct  acts  to  be  done, — one  is  to  keep 
books  of  account,  and  the  other  is  to  take  an 
inventory  at  a  certain  time.  To  aoemiplish 
the  object  sought,  it  also  provided  that  the 
books  whTle  being  k^t,  and  the  inventory 
when  taken,  are  to  be  kept  in  a  fireprocrf  mm 
or  other  place  secure  from  fire  in  the  store 
building  containing  the  property  insured. 
These  different  steps  to  be  taken  are  all  more 
or  less  important,  if  valuable  at  all.  The 
inventory,  it  would  seem,  is  retarded  as  im- 
portant as  any  other  act  required;  and,  un- 
til there  has  been  a  default  or  breadi  in  that 
condition,  who  is  at  liberty  to  say,  under  the 
wording  of  the  penalty,  that  a  forfeiture  of 
all  rights  under  the  policy  was  Uie  deliberate 
contract  of  the  parties  to  be  enforced  by  the 
courts  upon  application  therefor?  The  an- 
swer is  rendered  less  difficult  when  there  is 
k^t  in  view  the  rules  for  the  proper  oon- 
■■truction  of  proviuons  of  this  chwaeter,  as 
heret<rfore  announced  in  this  <^inion.   It  Is 

and  void ;  and  no  salt  at  lav  shall  be  maintained 
tor  a&7  loss, — Is  a  reasonable  provision ;  and 
the  fatluro  to  observe  It,  with  Intent  to  defraud, 
will  forfeit  a  contract  of  Insurance.  Herehanta' 
Nat  Ins.  Co.  v.  Uunbar,  88  111.  App.  G74. 

Bot  this  was  denied  by  other  courts,  and  In 
CONNECTICDI  P.  Ins.  Co.  v.  Jeaht  It  was  said: 
"It  may  well  be  doubted  whether  a  stipulation 
oC  this  kind  Is  not  an  Independent  contract,  en- 
tirely without  consideration,  and  that  Its  terms 
cannot  be  Invoked  to  defeat  a  recovety  fOr  loss 
onder  the  contract  of  Indemnity." 

In  Phcenlx  Ins.  Co.  v.  Angel,  18  Ky.  L.  Bep. 
1034,  38  8.  W.  1067,  It  was  held  that  the  fallnre 
to  ke^  the  Inventory  and  books  In  a  flre-iwoof 
safe,  as  required  by  a  flre-proof-safi  clause,  will 
not  defeat  a  recovery,  as  sach  a  provision  Is 
without  consideration,  and  Is  only  for  better 
preservation  of  evidence.  In  this  case  the  eoart 
•aid:  "It  Is,  however,  admitted  that  the  In- 
vmtory  and  books  were  not  kept  In  a  flre-iHoof 
safe,  nor  In  any  flre-proof  place  or  apartment, 
but  It  Is  claimed  that  the  scent  at  the  time 
knew  that  the  assured  had  no  flre-proof  safe, 
nor  anything  of  the  kind,  and  waived  that  part 
of  the  policy :  and,  if  that  be  troe,  then  the 
failure  «t  the  assured  In  that  reffard  cannot  de- 
feat a  recovery  In  this  case.  But  we  are  of 
the  opinion  that  a  failure  to  comply  with  such 
a  prorision,  although  In  the  policy,  would  not 
work  a  forfeiture  thereof.  It  is  without  con- 
sideration. It  does  not  decrease  the  risk,  and 
at  most  would  oniy  tend  to  the  better  preser- 
vation of  the  evidence  to  show  the  amount  <^ 
the  loss  sustained  In  ease  of  lire.  It  does  not 
seem  to  us  that  it  Is  competent  to  oontraet  with 
the  assured  for  the  preservation  of  testimony 
in  behalf  of  cither  party." 

In  Mechanics'  *  T.  Ina  Co.  ▼.  Floyd.  SO  Ky. 
L.  Rep.  1538,  49  8.  W.  MS.  where  the  defense 
was  a  breach  of  condition  of  a  flre-safe  clause, 
and  that  the  books  were  not  produced,  the  case 
of  Phcenlx  Ins.  Co.  v.  Angel,  IS  Ky.  L.  Bep. 
1034,  S8  S.  W.  1067,  bolding  that  a  failure  to 
comply  with  this  provision  would  not  work  a 
forfeiture  as  It  was  without  consideration,  was 
followed. 

Evidence  that  the  Insured  did  not  promise  to 
keep  his  books  In  an  Iron  safe,  or  remove  them 
from  the  store  at  night.  Is  not  admissible  where 
the  defense  Is  that  this  was  required  by  the 
policy  and  the  application,  and  the  pleadings  do 
not  den7  snch  condition,  or  allege  fraud,  acel* 
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not  said  by  the  words  used,  or  the  fair  Im- 
port of  the  same,  that  if  one  condition  is  not 
coonplied  with  a  forfeiture  will  ensue,  but 
the  plural  is  used,  and  clearly  refers  to  all 
the  otxiditions  preceding,  and  not  to  any  par- 
ticular one  of  them. 

From  the  fore^ing  observations,  the  con- 
clusion is  reached  that  a  ground  for  forfei- 
ture of  the  policT  OS  contended  for  does  not 
exist,  and  that  the  company  is  liable  to  the 
assured  under  its  contract  of  indemnity. 
Our  attention  has  been  invited  1^  counsel  for 
assured  to  the  proposition  that  a  waiver  of 
the  clauses  for  forfeiture,  if  existing,  haa 
been  established,  and  also  to  eertain  parta 
of  the  testimony  as  preserved  in  the  IhII  of 
exceptions  in  support  of  the  contention  thus 
made.  In  view  of  the  conclusions  reached, 
we  have  thought  it  unprofitable  to  oonsider 
this  feature  of  the  case,  and  conaequ»itly 
have  not  taken  the  necessaiy  time  to  inves- 
tigate the  proposition. 

The  judtfment  of  the  lotcer  oourt  ia  rights 
and  it  a^inned. 


dent,  mistake,  or  Ignorancsi  Liverpool  &  L.  ft 
G.  Ins.  Co.  V.  Uorria  70  Oa.  666,  S  8.  E.  129. 
In  this  ease  the  books  wsre  left  exposed,  and 
were  destroyed. 

Where  It  was  a  matter  of  dispute  as  to 
whether  the  iron-safe  clause  was  properly  In 
the  twllcy,  or  had  been  Inserted  by  the  fraud  of 
the  company's  agent,  It  was  held  error  to  leave 
It  to  the  Jury  to  pass  upon  Its  materiality  In 
case  they  should  find  It  was  a  part  of  the  pol- 
icy. Scottish  Union  ft  Nat.  Ins.  Ca  v.  Stnbbs, 
08  Oa.  754,  27  8.  E.  180. 

The  Iron-safe  clause  In  regard  to  preserving 
the  books  in  an  Iron  safe,  Inserted  In  the  appli- 
cation without  knowledge  of  the  Insured  and  In 
fraud  of  his  rights,  will  not  relieve  the  emnpany 
where  no  safe  Is  used  and  the  books  are  de- 
stroyed. Liverpool  ft  L.  ft  O.  Ins.  Co.  v.  Uor- 
ris,  84  Oa.  750,  11  8.  E.  805. 

And  that  the  Insored  to  whom  a  poll^  oon- 
talttlng  an  iron-safe  clause  Is  Issued  bad  no  inm 
•sfe  does  not  constitute  snch  a  fraudulent  con- 
cealment  as  will  avoid  the  policy,  where  no  In- 
quiries were  made  with  regard  to  whether  he 
had  snch  safe.  8un  Mut.  Ins.  Co.  y.  Crist,  19 
Ky.  L.  Bep.  80B,  89  8.  W.  887. 

k,  OendWen  preosdenl  and  — rrnlg; 

A  provision  In  a  fire-Insuraoce  policy  reqolr- 
Ing  the  books  of  account  and  inventory  to  be 
kept  In  a  flre-proof  safs,  or  In  a  safe  iriace,  la 
gmerally  held  to  be  a  warrantr,  and  a  eompll- 
anee  thwewlth  Is  held  to  be  a  neeeasacy  condi- 
tion precedent  to  a  recovery,  Lozano  v.  Pala- 
tine Ins.  Co.  24  C.  C.  A.  85,  41  V.  8.  App.  004, 
T8  Fed.  Rep.  278 :  City  Drug  Btore  v.  Scottish 
Union  ft  Nst.  Ins.  Co.  (Tex.  Civ.  App.)  44  S. 
W.  21;  Allred  v.  Hartford  F.  Ina  Co.  (Tex. 
Civ.  App.)  87  8.  W.  OS ;  Kelley-Goodfellow  Shoe 
Co.  V.  Liberty  Ins.  Co.  8  Tex.  Civ.  App.  227, 
28  a.  W.  1027 ;  Home  Ins.  Co.  v.  Cary,  10  Tex. 
Civ.  App.  800.  81  8.  W.  821 ;  Northwestern  Nat. 
Ins.  Co.  V.  Mlxe  (Tex.  Civ.  App.)  84  8.  W.  «70 : 
Scottish  Union  ft  Nat.  Ins.  Co.  v.  Stubbs,  08  Oa. 
754,  27  S.  E.  180:  Goldman  v.  North  British 
Mercantile  Ins.  Co.  48  La.  Ann.  228, 10  So.  182 ; 
Roberts,  W.  ft  T.  Co.  v.  Bun  Uat.  Ins.  Co.  IS 
Tex.  Civ.  App.  64,  85  fi.  W.  056:  Unrphy  v. 
Royal  Ins.  Co.  52  La.  Ann.  775,  27  So.  143; 
Landman  v.  Hartford  Ins.  Co.  (La.)  19  Ins.  L. 
J.  572,  Afflnnlng  18  Ins.  L.  ;  TlrghiUt  F. 
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And  the  same  wai  Rild  to  be  tbe  rale  In  Brown 
T.  State  Ins.  Co.  T4  leva,  428,  38  N.  W.  126. 

ADd  1q  tbe  following  cases,  this  provision 
■was  on  a  slip  attached  to  the  policy :  Losano 
T.  Palatine  Ins.  Co.  84  C.  C.  A.  85.  41  D.  8.  App. 
•404,  78  Fed.  Bep.  278 ;  City  Drat  Store  t.  Scot- 
tish Union  ft  Nat.  Ins.  Co.  (Tex.  CIt.  Appj  44 
S.  W.  21 ;  Alired  t.  Hartford  F.  Ins.  Co.  (Tex. 
-OiT.  App.)  37  8.  W.  9&;  Kellej-Goodfellow  Shoe 
<:a  T.  Uberty  In*.  Co.  8  Tex.  CIt.  App.  227,  28- 
.8.  W.  1027  :  Home  Ins.  Co.  t.  Cary.  10  Tex.  Civ. 
App.  800,  31  8.  W.  321 ;  American  F.  Ins.  Co. 
■Y.  Center  (Tex.  Civ.  App.)  33  S.  W.  554  ;  Gold- 
•man  v.  North  British  Mercantile  Ins.  Co.  48  La. 
Ann.  2::»,  19  So.  132 ;  Crlgler  r.  SUndard  P. 
(ns.  Co.  48  Mo.  App,  11 ;  I^dman  t.  Hartford 
ins  Co.  <IA.)  19  Ina.  L.  J.  672,  Afflrmlng  18 
Ins.  L.  J.  813. 

In  Lozano  T.  Palatine  Ins.  Co.  24  C.  C.  A. 
«6,  41  U.  S.  App.  694,  78  Fed.  Bep.  278,  the 
xrourt  said :  "The  policies  sued  upon  and  pro- 
■duced  in  court,  although  reapeetively  made  up 
«D  two  pieces  of  paper  attached  together,  really 
.contained  Id  each  but  one  contract  of  innranee^ 
all  the  parts  of  which  were  agreed  upon  and 
•delivered  at  one  time.  Without  tbe  so-called 
*appeDded  paper"  containing  the  description  of 
the  property,  and  the  eorenanti  aa  to  keeping 
books,  tliere  would  lie.  In  fact,  no  policy  of  In- 
•orance  on  which  a  recovery  conld  be  had  In  a 
-conrt  of  law." 

A  policy  containing  aa  Iron-aafe  clanae  aa  to 
keeping  tnekm  was  held  to  be  a  warranty,  and 
the  entry  of  balance*  in  the  old  ledger,  and  the 
3>roduction  of  books  contabilng  the  same  after 
the  Are.  were  not  a  oompllance  with  the  de- 
■mands  of  the  Iron-eafe  clause  where  the  detail 
Inventory  was  destroyed  by  the  Drew  Btriwrts, 
-W.  *  T.  Co.  T.  Son  Mut.  Ins.  Co.  U  Tex.  Civ. 
App.  64,  86  8.  W.  036. 

In  Virginia  F.  &  M.  Ina.  Co.  t.  Morgan,  00 
Va.  200,  18  8.  B.  191,  the  court  said  the 
present  case  comes  within  a  promissory  wai^ 
ranty.  "It  is  quite  probable  in  the  nature  of 
the  case  that  this  stlpnlation  was  r^rded  as 
enatorlal ;  hot  whether  It  wu  or  was  not — for 
with  that  ws  have  nothing  to  do— the  cmitraet  Is 
-express  that  the  lH>oks  would  be  thus  safely 
kept,  and  If,  as  ha«  been  admitted,  the  promise 
has  not  been  fulfilled,  there  can  be  no  re* 
■coTtry."  In  this  case  tbe  evidence  that  the 
Insured  conld  not  read  Bngllsh,  and  that  the 
■^oestlotw  and  answers  were  not  read  to  him, 
was  excluded  In  tho  abssnce  of  any  pleading 
-of  fraud. 

In  Brown  v.  Btete  Ins.  Co.  T4  Iowa,  428,  88 
M.  W.  125,  It  was  said  t^t,  when  the  insnrancs 

-company  was  Informed  of  the  destruction  of  the 
-ttooks  and  inventories,  by  reason  of  their  being 
*ept  in  a  wooden  desk,  and  noncompliance  with 
the  Iron-safe  clause  it  had  the  right  to  stand 
upon  the  forfeiture,  and  declare  the  contract 
At  an  end. 

And  in  the  following  cases  It  was  held  to  be 
«  condition  precedent :  Niagara  F.  Ins.  Co.  v. 
Forehand,  169  111.  626,  48  N.  E.  830,  Beversing 
58  III.  App.  161 ;  American  F.  Ins.  Co.  Cen- 
ter (Tex.  Clr.  App.)  83  8.  W.  654  ;  Crlgler  v. 
Standard  F.  Ins.  Co.  40  Ho.  App.  11 ;  Sontbera 
Ins.  Co.  V.  Parker,  61  Ark.  207,  S2  S.  W.  507. 

A  provision  requiring  books  of  account  to  be 
•itept,  and  that  such  books  should  be  kc^t  la  a 
flre-proof  cafe  or  other  place  secure  from  fire, 
■and  that  a  failure  to  observe  this  condition  will 
work  a  forfeiture,  Is  a  reasonable  condition,  and 
the  failure  to  perform  the  same  with  an  lnten> 
tlon  to  defraud  the  cnnpany  works  a  forfeiture 
■«f  the  contract  of  Insurance.  Niagara  F.  Inst 
•Co.  v.  Forehand,  160  lU.  820,  48  N.  ■.  880» 
Beversing  68  III.  Aro-  18L 
■A1L.B.A. 


The  failure  to  produce  the  Inventory  and  some 
of  the  books,  becanse  not  kept  in  the  safe,  waa 
held  to  l>e  such  a  breach  as  prevented  a  recov- 
ery, American  F.  Ins.  Co.  v.  Center  (Tex.  Civ. 
App.)  83  8.  W.  554.  In  this  case  the  clause 
provided  that  "the  assured  under  this  policy 
hereby  covenants  and  warrants  to  keep  a  set  of 
books  showing  a  complete  record  of  business 
transacted.  Including  all  pnrchaaes  and  sales, 
both  for  cash  and  credit,  together  with  a  last 
inventory  of  stock  insured :  and  further  cove- 
nants and  warrants  to  keep  books  and  in- 
ventory securely  locked  In  a  Sre-proof  safe  at 
night,  and  at  all  times  when  the  store  mentioned 
In  tbe  within  policy  Is  not  actually  open  for 
business,  or  In  some  secure  place  not  exposed 
to  a  hre."  This  clause  contained  aim  the  de- 
scription of  the  stock  of  goods  and  tbe  amount 
of  Insurance,  and  was  pasted  on  the  face  of 
tbe  policy. 

An  Iron-safe  clause  is  a  condition  precedent, 
although  printed  on  a  slip  and  attached  to  the 
policy  when  delivered.  If  the  Insured  does  not 
object  to  tt  when  be  receives  It.  Crlgler  v. 
Standard  F.  Ins.  Co,  49  Mo.  App.  11. 

But  In  HcNtttt  TIrginIa  F.  *  M.  Ins.  Co. 
(Tenn.  Ch.  App.)  46  8.  W.  61,  and  Western 
Aasnr.  Co.  v.  Redding,  15  C.  C.  A.  619,  80  U. 
8.  App.  442.  68  Fed.  Bep.  708,  this  provision 
was  held  to  bo  a  condition  subsequent,  and  a 
failure  to  comply  strictly  did  not  work  a  fOrfslt- 
nre. 

The  Iron-safe  clause  was  held  to  be  a  promis- 
sory warranty  and  a  owdltlon  subsequent,  and 
was  snOlclently  performed  where  the  books  kept 
In  the  safe  showed  entries  of  sales  throogh  the 
whole  period  of  business  with  bills  of  particu- 
lars, and  tbe  Inventory  of  stock  showed  tbe 
condition  op  to  fifteen  days  prior  to  the  lire, 
and  the  entries  of  bills  payable  showed  all  the 
purchases  from  the  beginning  to  tbe  time  of  the 
fire.  Neither  tbe  acconnts  of  goods  purchased, 
nor  the  account  of  cash  sales,  particularised  the 
articles  or  the  price.  The  cash-sales  book  cov- 
ering twenty-one  days  prior  to  the  fire  was  In* 
advertently  left  out  of  the  safe,  and  was  de- 
stroyed. Western  Assor.  Co.  v.  Bedding,  16  C. 
a  A.  610,  80  U.  8.  App.  442.  68  Fed.  Bepw  T08. 
In  this  ease  the  policy  provided ;  "The  Insured 
shall  keep  a  set  of  books  showing  a  complete 
record  of  business  transacted.  Including  all  pur- 
chases and  sales,  both  tor  cash  and  credit,  and 
take  an  Itemised  inventory  of  stock  on  band  at 
least  once  every  year ;  .  .  .  will  keep  such 
books  and  Inventory  securely  locked  In  a  fire- 
proof safe  at  nigbt.  ...  In  tbe  event  of  loss. 
Insured  will  produce  said  books  and  Inventory. 
Failure  to  comply  with  these  conditions  shall 
render  thto  policy  null  and  void,  and  no  suit  or 
action  at  law  ahall  be  maintained  thereunder 
for  any  loss." 

And  in  Ooddard  v.  East  Texas  F.  In*.  Co.  67 
Tex.  69,  60  Am.  B«p.  1,  1  8.  W.  906,  the  clause 
In  regard  to  keeping  In  an  Iron  safe  was  held 
to  be  a  representation,  and  not  a  warraoty. 
This  clanee  was  pasted  on  a  blank  ajwce  on  the 
face  of  tbe  policy,  and  the  insured  disclaimed 
all  knowledge  of  Its  existence.  It  was  attadied 
and  Inserted  In  the  policy  In  an  Improper  place. 
In  this  case  it  was  also  held  that  the  company 
had  not  been  damaged,  for  the  value  of  the 
stock  at  tho  time  the  inventory  was  made  was 
fnlly  proved,  and  the  anumit  of  snbasquent  sale* 
which  wen  all  for  cash  could  be  easily  ascer- 
tained from  acconnts  kept  In  books  which  were 
preserved.  See  also  East  Texas  F.  Ins.  Co.  v. 
Brtn,  8  Tex.  App.  Civ.  Cas.  (Wlllson)  |  888,  p. 
400. 

This  case  wa*  distinguished  In  Home  Ins.  Co. 
T.  Cary,  10  Tex.  Civ.  App.  800,  81  8.  W.  821, 
the  court  saying:  "In  that  case  the  Iron-safe 
proTlstoD  did  not  la  terms  proTid«  that  it  should 
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«oiiitltnt«  ft  warranty,  wai  not  referred  to  Jn 

tbe  policy,  Dor  did  It  refer  to  the  policy.  It 
was  pasted  on  the  policy  lo  the  midst  of  a  aeo- 
tenee  which  had  no  reference  to  tbe  atlpalatlona 
of  the  aasared.  In  auch  connsetlon  aa  to  deatroy 
the  aenaa  of  the  aentanee;  and,  what  la  mora 
Important  than  all  these  circumstances,  the 
policy  was  complete  without  the  attached  paper 
containing  the  clanse  In  qaestlon,  and  expressly 
stlpnlated  la  other  parte  what  were  Its  war- 
rantlea."  And  waa  dlstlogolshed  In  Landman 
Hartford  Ina.  Co.  (La.)  19  Ins.  L.  J.  672, 
Afflrmlnc  18  Ins.  L.  J.  813,  on  the  ground  that 
In  the  Ooddard  Caae  the  clause  was  upon  a  sep- 
arate Blip  pasted  on  the  policy ;  bat  It  did  not 
appear  that  tbe  clause  waa  upon  the  sheet  In- 
tended to  constitute  the  rery  filling  Itself  of 
the  blaok  left  Id  tbe  printed  fornl ;  and  In  that 
case  the  Insurar  waa  Ignorant  of  the  existence 
of  thU  daaae;  and  In  tbe  Ooddard  Caae  the 
books  ware  preaarred ;  ban  mftterial  booka  were 
loac 

In  Allred  t.  Hartford  F.  Xua.  Oo.  (Tez.  CIt. 
App.)  87  a  W.  9S,  It  vai  aald  that  the  facta 
were  different  from  those  before  the  court  In 
Goddard  t.  Bast  Texaa  F.  Ina.  Co.  67  Tex.  69, 
60  Am.  Rep.  1, 1  S.  W.  806.  The  doctrine  there 
eatabllBhed  and  mpported  bj  other  antborltles 
(Son  Ina.  Co.  t.  Texaritana  Foundry  ft  Hach. 
Works  Co.  8  Tex.  App.  CIt.  Caa.  (Wlllaon)  | 
S20,  p.  888;  Bast  Texas  F.  Ins.  Co.  t.  Brin. 
8  Tex.  App.  ClT.  Cas.  (WUIson)  |  883,  p.  400; 
and  Brown  T.  Adama,  8  Tez.  App.  Ov.  Caa. 
(WlUacm)  I  899,  p.  484}  does  not  apply  to  this 
ease. 

In  City  Drug  Store  t.  Scottish  Union  ft  Nat. 
Ina  Co.  (Tex.  Civ.  App.)  44  S.  W.  21,  the  Ood- 
dard Caae,  67  Tex.  69,  60  Am.  Rep.  1,  1  &  W. 
906,  was  distinguished,  aa  In  that  caae  tbe 
policy  contained  no  reference  to  the  iron-aafe 
clause,  wbicb  waa  placed  after  a  description  of 
the  property  Insured,  and  In  the  mldat  of  tbe 
eoTenants  assumed  by  tbe  underwrltera,  ao  as 
to  leave  It  doubtful  whether  the  promises  ex- 
acted of  the  aasared  in  the  first  part  of  the  In- 
atrammt  are  to  be  anperadded  as  warrantiea 
to  those  enumerated  In  tbe  last  part,  or  wheth- 
er the  latter  are  to  be  considered  the  only  war- 
ranties, leaving  tha  former  to  be  treated  aa  lep- 
resentatioas. 

Where  tbe  Ircn-aafiB  danaa  waa  attached  to 
the  poll^  In  the  same  manner  aa  In  Ooddard  t. 
East  Texas  F.  Ina.  Co.  67  Tex.  60,  60  Am.  Rep. 
1,  1  S.  W.  906,  and  It  was  not  referred  to  In  the 
body  of  the  policy  so  as  to  Identify  It  as  a  part 
of  the  policy.  It  was  held  to  be  a  representation 
merely,  and  not  a  warranty.  Georgia  Home 
Ina.  Co.  T.  UeKlnloy.  14  Tax.  Ctf*  App.  T.  87  &. 
W.  606. 

c.  Oomplianoa. 

Substantial  eomptlance  with  the  provision  ot 
a  policy  requiring  books  of  account  and  In- 
ventory to  be  Icept  In  a  safe,  or  safe  place.  Is 
held  sufficient.  Merchants'  Nat.  1ns.  Co.  v. 
Dunbar,  88  III.  App.  S74 ;  Brown  v.  Palatine 
Ina.  Co.  89  Tex.  590,  35  8.  W.  1060,  Reversing 
<Tex.  Civ.  App.)  84  S.  W.  462 ;  Sun  Mut.  Ina. 
Co.  V.  BrowD  (Tex.  Civ.  App.)  86  8.  W.  B91 ; 
Royal  Ina.  Co.  v.  Brown  (Tex.  Civ.  App.)  86 
S.  W.  591. 

Tbe  accidental  omission  to  pot  In  the  safe  a 
small,  paper-boond  book  containing  a  part  of 
an  Invoice  whoae  total  Is  carried  to  the  ledger, 
when  the  atock  of  goods  Insured  had  been  seen 
only  eighteen  days  before  tbe  fire  by  the  agent, 
Is  not  such  a  breach  aa  will  forfeit  the  Insurance 
under  a  condition  which  agrees  to  take  an  Item* 
laed  Inventory  of  tbe  stock  on  band  at  least 
once  every  year,  and  to  keep  such  booka  and  In- 
ventory securely  locked  at  ntght  In  a  flre-proot 
fi]  L.  R.  A. 


safe.  An  Inventory  made  within  tbe  year  wtt* 

be  sufficient  under  this  clause.  Merchants'  Nat. 
Ins.  Co.  V.  iDunbar,  88  111.  App.  B74. 

And  where  tbe  blotter  for  the  aalea  on  the- 
day  preceding  a  flre  wti  left  out  of  tbe  aafe, 
but  tbe  rest  of  tbe  booka  war*  preaerved.  It  wa» 
held  that  the  finding  by  the  trial  court  that  the- 
booka  were  kept  In  substantial  compliance  wlth- 
a  warranty  In  the  policy  would  not  be  reveraed. 
Brown  v.  Palatine  Ins.  Co.  69  Tex.  BOO,  'SE  8.  W. 
1060,  Beverslng  (Tex.  Civ.  App.)  84  S.  W.  462 ; 
•Sun  Uot.  Ins.  Co.  ▼.  Brown  (Tex.  Civ.  App.i 
SO  S.  W.  501 ;  Royal  Ina.  Co.  v.  Brown  (Tex. 
Civ.  App.)  36  S.  W.  BOl.  In  the  latter  case  ir 
was  said :  "It  has  been  held  by  the  supreme' 
court  of  Texas,  however.  In  a  companion  case, 
that  a  substantial  compliance  with  a  warranty- 
Is  all  that  la  required.  Brown  v.  Palatine  Ins. 
Co.  89  Tex.  600,  86  8.  W.  1060.  While  that  de- 
cision seems  to  be  In  conflict  with  the  declslooa- 
of  the  American  courts,  aa  well  as  the  case  of 
Bast  Texaa  F.  Ins.  Co.  v.  Kemper.  87  Tex.  229, 
27  8.  W.  122,  atm,  tbe  tecU  being  exactly  th» 
same,  we  deem  It  the  law  of  thia  caae^" 

Tbe  failure  to  keep  the  books  of  account  and' 
Inventory  In  a  flre-proof  safe  as  required  by  tb» 
policy  was  held  not  to  prevent  a  recovery  wber»- 
the  Inventory  waa  not  to  be  taken  until  thirty 
days  after  the  policy,  and  the  booka  were  to  be- 
kept  from  tbe  date  of  tbe  Inventory,  and  the  fire 
occurred  before  the  thirty  days  had  elapsed. 
ConUnental  Ins.  CO.  t.  Waugb  (Neb.)  S8  N. 
W.  81, 

A  clanae  In  regard  to  keeping  books  In  a  saf«- 

place  Is  compiled  with  where  tbe  books  are- 
placed  In  a  aafe  of  the  kind  In  general  nee 
throughout  the  country  as  fire-proof,  the  ma- 
terials of  which  are  classed  as  uncombuatlble. 
although  the  books  therein  are  destroyed.  Sne«« 
V.  British-America  Assor.  Co.  78  Mlsa.  2T9,  18- 
8o.  028. 

And  where  the  Insured  compiled  with  that 
provision  of  the  Iron-safe  clause  requiring  the- 
booka  to  be  kept  In  a  safe,  but  after  the  fire  mis- 
laid and  lost  one  of  the  books  and  the  last  Inven- 
tory, a  recovery  was  allowed.  Bast  Texas  F.  Ina. 
Co.  V.  Brln,  8  Tex. App. Civ.  Cas.  (Wlllaon)  |  838, 
p.  400.  In  this  caae  the  court  said:  "It  i» 
contended  by  appellant  that  this  case  Is  differ- 
ent from  the  case  of  Ooddard  t.  Beat  Tnas  F. 
Ina.  Co.  67  Tez.  6B.  60  Am.  Hep.  1.  1  fi.  W.  906. 
In  that  the  allp  In  tbe  Goddard  Caae  did  not 
contain  a  description  of  tbe  property,  while  the- 
sllp  In  this  case  does;  that  the  Iron-safe  clause 
In  the  Goddard  Caae  had  no  penalty  provided- 
for  a  failure  to  obaerve  It,  while  In  this  a  penal- 
ty Is  provided:  that  in  the  Ooddard  Caae  the 
Iron-safe  clause  did  not  refer  In  any  way  to  the 
policy,  while  In  this  case  It  does.  Concedtng- 
the  dlfTerences.  we  r^rd  tbe  decision  In  the- 
Goddard  Case  aa  applicable  to,  and  deelalve  of, 
this  caae,  the  principles  Involved  being  precisely 
tbe  same." 

Tbe  covenant  to  keep  books,  and  the  covenant 
to  keep  them  in  a  safe,  must  be  construed  to- 
gether, and.  In  the  absence  of  an  express  stipula- 
tion to  tbe  contrary,  the  covenant  to  keep  books- 
will  be  construed  to  mean  that  the  books  shall 
be  kept  In  the  time  and  manner  usual  and  cus- 
tomary with  merchants.  Tbe  fallnre  to  havs- 
the  booka  In  a  safe  at  night  will  not  prevent 
a  recovery  where  the  store  door  was  locked  but 
ready  to  be  opened  for  trade  to  anyone  who- 
called,  and  the  day's  accounts  were  being  posted' 
on  tbe  books.  Jones  v.  Southern  Ina.  Co.  38- 
Fed.  Sep.  19:  Snn  Ina.  Co.  v.  Jonea,  54  Ark. 
376,  15  S.  W.  1034.  (See  Southern  Ina.  Oo.  t. 
Parker,  61  Ark.  207,  82  S.  W.  607.) 

In  these  cases  the  clause  was :  "Covenants- 
and  agrees  to  keep  a  set  of  books  ahowing  a 
complete  record;  .  .  .  and  further  cove- 
nants and  agrees  to  kecv  such  booka  and  Inven- 
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tory  Kcurelr  locked  tn  a  lire-proof  Mftt  at  night 
and  at  all  tlmea  when  the  itore  mentioned  In 
the  within  policy  is  not  aetiialljr  open  for  btud- 
neu,  or  In  some  Mcore  place  not  exposed  to  a 
Ore  which  would  deetror  the  hooM  where  raeh 
boelntes  le  carried  on." 

Lose  of  the  books,  taiTeBtory,  or  vmtehera  by 
reason  of  their  not  being  In  the  safe  waa  held  not 
to  prevent  a  recove'ry  where  sach  loee  did  not 
prejudice  the  insurers.  McNatt  Virginia  F. 
*  M.  Isa  Co.  (Tenn.  Ch.  App.)  40  8.  W.  61 ; 
Merchants'  Nat  Ins.  Co.  t.  Dunbar,  88  III.  App. 
S74 :  brown  t.  Palatlae  Ins.  Co.  89  Tex.  SOO, 
36  S.  W.  1060,  Beverslng  (Tex.  Civ.  App.)  84 
S.  W.  463;  Sun  UdL  Id&  Co.  t.  Brown  (Tex. 
Civ.  App.)  86  8.  W.  501;  Boyal  Ins.  Co.  t. 
Brown  (Tex.  Civ.  App.)  86  8.  W.  601. 

In  HcNutt  T.  Virginia  F.  h  H.  Ins.  Co.  (Tenn. 
Ch.  App.)  45  8.  W.  61,  It  was  held  that  Inad- 
vertentlj  leaving  the  Inventory  book  out  of 
the  safe  on  the  night  of  the  lb«,  and  Its  de^ 
atroction,  did  not  work  a  forfeiture  of  the  right 
to  recover  under  en  Iron-safe  elaase.  This  was 
held  to  be  a  condition  snbsequeut,  and  the  in- 
sured supplied  all  defldendes  obtaining 
duplicate  Invoices.  It  was  further  held  that 
the  contents  and  result  of  the  Inventory  would 
In  effect  be  a  i»odnetlon  of  It,  and  If  Its  con- 
tents were  proved  by  otml  testimony  this  In 
•fleet  would  be  a  production  of  the  Inventory. 

X<oss  of  books  In  moving  them  from  a  safe  to 
a  BSfe  place  was  held  not  to  bar  a  recovery. 

The  condition  to  keep  books  In  a  flre-proof 
•afs,  or  in  some  other  secure  place  not  exposed 
to  a  flre  which  would  destroy  the  house  where 
meh  bnslness  Is  carried  on,  Is  not  violated  by 
reason  of  the  loss  of  the  Inventory  In  removing 
the  books  from  the  safe  to  a  safe  place  to  pre- 
*«ot  their  destruction.  Liverpool  Jk  L.  4  O.  loa 
Co.  V.  Kearney,  82  C.  C.  A.  SOS,  M  Fed.  Bep. 
S14. 

And  where  books  were  kept  In  an  Iron  safe 
under  a  clause  In  a  policy  requiring  the  books 
to  be  kept  In  an  Iron  safe,  or  In  a  safe  place, 
che  attempted  removal  of  the  books  from  the 
safe  to  prevent  their  destruction,  although  the 
clerk  dropped  them  In  carrying  than  out,  and 
they  wan  destroyed,  was  held  not  to  prevent  a 
recovery  where  the  removal  was  with  due  care. 
Uast  Texas  F.  Ina  Co.  v.  Harris,  7  Tex.  Civ. 
App.  647.  26  B.  W.  720.  In  this  case  the  court 
said:  "If  It  be  conceded  that  the  dause  re- 
femd  to  eonstltntes  a  warranty,  we  do  not 
thbric  the  facta  show,  as  contended  by  appellant, 
that  It  was  broken.  It  did  not  reqaln  appel- 
lee absolutely  and  aacondlthuudly  to  keep  his 
books  in  a  flre-proof  safe." 

But  an  Iron-aafO  dauas  aa  to  toeplng  and  pre- 
serving books  and  Inventory  In  a  safo,  or  In  a 
secure  place.  Is  not  a>mpUed  with  when  the 
only  books  preserved  are  a  ledger  and  a  day 
book  showing  sales  and  purchasers'  nunes,  kept 
lo  anotlwr  building  at  night,  but  a  set  of  single- 
entry  books.  Invoices,  and  last  inventory  were 
left  exposed  and  burned.  Crlgler  v.  Standard 
F.  Ina  Co.  40  Mo.  App.  11. 

In  Southern  Ins.  Co.  v.  Parker,  61  Ark.  SOT, 
8S  8.  W.  607,  It  was  hdd  that  the  habit  of  leav' 
Ing  the  books  under  a  counter  In  a  saloon.  In- 
stead of  In  a  safe,  although  the  saloon  was  kept 
open  all  night  and  the  books  contained  a  rec- 
ord of  the  hotel  business,  which  hotel  was  at- 
tached to  the  saloon,  making  it  Inconvenient  to 
use  the  books  In  the  night  If  the  books  were 
locked  up  In  the  eafe,  prevented  a  recovery. 
In  this  case  Jones  v.  Southern  Ins.  Co.  88  Fed. 
Rep.  10,  was  distinguished.  The  court  said 
that  "the  covenant  to  keep  the  books  In  a  fire- 
proof safe  at  night,  or  In  some  place  secure 
from  fire,  waa  recognised  as  valid  and  binding ; 
but  It  was  said  that  the  proper  constmctlon 
«t  that  dansB  was  not  that  the  books  shall  bs 
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kept  la  a  safe  from  sunset  to  sunrise,  but  that 
they  should  be  so  k^t  from  the  time  the  busi- 
ness of  the  day  is  ended,  and  the  store  closeA 

for  the  nl^bt.'  This  constmctlon  did  no  vio- 
lence to  that  clause  of  the  policy  by  which  the- 
assured  obligated  himself  to  keep  his  books  'In 
a  Ore-proof  safe  at  night,  eta*  It  only  gave  It 
a  reasonable  interpretation.  Bnt  this  woulA 
not  be  true  if  we  should  adopt  the  couetructlon 
contended  for  by  appellee." 

And  the  oversight  of  the  cleik  In  leaving  the- 
books  out  of  the  safe  on  the  night  of  the  flro- 
waa  held  to  prevent  a  recovery,  In  Goldman  v. 
North  Urltlsh  Mercantile  Ins.  Co.  48  La.  Abb. 
223,  19  So.  182.  In  this  case  the  court  said : 
"Dut  the  plaintiffs  contend  that  under  the  al- 
legations In  the  supplemental  petition  the  fail- 
ure of  compliance  with  the  dauae  Is  excused. 
The  allegation  Is  the  books  and  papers  were  not 
in  the  safe  on  the  night  of  the  lire,  owing  to- 
the  oversight  or  unintentional  n^lect  of  the 
assured  or  their  clerk.  We  cannot  accept  the 
allegation  as  importing  an  equivalent  or  excuse- 
for  noncompliance  with  the  plain  oblation  of 
the  policy.  If  such  an  excuse  could  iM  accepted' 
It  would  b«  to  change  the  contract.  It  would, 
be  Idle  to  Insert  such  a  stipulation  In  the  pol- 
icy. If  neglect  or  oversight  of  the  assured  could> 
Iw  deemed  suOldent  to  avoid  the  effect  of  their 
failure  to  observe  a  duty  imposed  oa  them  ln< 
explldt  tenns." 

The  failure  to  comply  with  the  conditions  Ib< 
SA  Iron-safe  clause  which  will  forfeit  the  policy 
as  to  the  goods  therdn  will  not  avoid  the  pol- 
icy on  the  building  where  the  value  Is  separate- 
ly stated  In  the  same  policy.  Roberts,  W.  tt  T. 
Co.  V.  Sun  Mut  Ins.  Co.  18  Tex.  Civ.  App,  64,. 
30  S.  W.  055;  Georgia  Home  Ina  Co.  v.  Mo- 
Elnley,  14  Tex.  Civ.  App.  7,  37  8.  W.  600. 

Bo,  a  policy  may  be  sustained  as  to  store  Ox* 
tures,  and  furniture,  although  there  Is  a  ntm- 
compllance  with  the  flre-proof-safo  dause  In  re- 
gard to  preserving  Inventory  snd  books  of  ao- 
count  In  a  safe.  Mitchell  v.  Mlaslsslppl  Honis- 
Ina.  Co.  72  ICIas.  68,  18  So.  88. 

C  Tairer. 

It  seems  that  In  some  easea  It  li  held  that 

the  failure  to  comply  with  the  lron.8aIe  dause 
as  to  the  place  In  which  books  are  to  be  kept 
may  be  waived  by  the  fact  that  the  Insurer  had 
knowledge  of  nottoompllance  with  audi  pro- 
vision, and  may  bs  waived  by  denial  of  lia- 
bility on  other  grounds,  and  by  causing  expense- 
In  proof  of  loss.  But  a  waiver  by  an  sgent  will 
be  of  no  force  unless  such  sgent  has  the  power. 
A  waiver  may  ba  pnvented  by  a  stlpnlatlML 

In  some  cases  It  Is  hdd  that  knowledge  t^- 
the  Insurance  company  of  failure  to  comply- 
wlth  the  Iron-sate  dause  will  Iw  treated  as  a 
waiver  of  that  condition.  Harvey  v.  Parkers- 
burg  Ins.  Co.  87  W.  Va.  272,  16  S.  B.  580 ;  Mltch- 
dl  V.  Mississippi  Home  Ins.  Co.  72  Miss.  5S, 
18  So.  86 :  Hanover  F.  Ina.  Co.  V.  Dole,  20  Ind. 
App.  3S8,  50  N.  B.  772. 

The  failure  to  comply  with  an  Iron-safe 
dause  requiring  the  Insured  to  keep  said  Inven- 
tory and  the  books  securely  locked  in  an  Iron 
safe  (not  a  fire-proof  safe)  during  the  hours 
that  such  store  Is  dosed  for  business  was  held' 
not  to  prevent  a  recovery  where  such  books  were- 
kept  In  the  dwelling  house,  and  were  not 
burned,  and  the  company  knew  that  the  insured 
had  no  safe  and  kept  his  books  st  the  honee. 
Harvey  v.  Farkenftnirg  Ina  Co.  ST  W.  Ta.  272, 
16  S.  E.  680. 

And  an  Insurance  company  cannot  avoid  a 
policy  for  breach  of  sn  Iron-safe  clause  where 
the  agent,  when  he  Issued  the  policy  and  col- 
lected the  premium,  knew  that  the  insured  hadt 
no  safe  and  did  net  Intend  to  keep  oaa.  Ulteb- 
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^11  T.  MlMlwIppl  Home  Ini.  Co.  TS  Wmm.  B8, 
18  Bo.  86. 

An  iron-safe  elauM  proTidlng  for  keeping 
^tMoks  and  for  keeping  them  in  a  aafe,  or  safe 
place,  waa  held  to  be  a  warrant7 ;  but  tbe 
knowledge  bj  ttie  companj  tbat  niclt  agreeineDt 
was  not  complied  with,  irithont  taking  steps  to 
forfeit  tbe  poller,  vss  beld  to  amount  to  a 
valrer  of  aucli  provision.  Hanover  F.  Ins.  Co. 
V.  I>oIe,  20  Ind.  App.  883,  50  N.  B.  772.  In  this 
case  the  books  were  kept  In  a  wooden  desk,  and 
were  bnmed. 

A  stipulation  in  a  slip,  signed  by  the  agent 
alone,  requiring  the  books  to  be  kept  In  a  safe, 
may  be  waived  by  such  agent.  Niagara  F.  Ins. 
'Co.  V.  Brown,  24  111.  App.  224.  In  tbta  case 
toe  conrt  aald ;  "If  the  agent  had  the  power 
to  bind  the  company  by  detaching  It  entirely 
-we  think  be  coold  waive  the  performance  of  It 
■and  stlil  leave  It  pbyslcally'  irinned  to  the  pol- 
icy,— at  least  as  he  alone  signed  and  attached 
It,  and  tbe  policy  made  oat  and  delivered  by 
bin)  wlthoat  It  wonld  be  valid."  In  this  caae 
the  agent  knew  no  safe  was  kept,  and  on  the 
flatnrday  preceding  the  Ave  made  s  personal  ei- 
■mlnatlon  of  the  risk. 

An  application  made  a  part  of  tbe  policy  as 
follows :  "Question.  Do  yon  agree  to  keep 
Tonr  books  in  an  iron  sate  at  nigbt?  Answer. 
Keep  them  hi  dwelling  at  nlght"^ — is  a  waiver 
■of  warranty  contained  In  a  policy  Issoed  on 
■euch  application,  althotigh  the  policy  provides 
that  tbe  insured  should  keep  the  booka  of  his 
business  and  the  last  Inventory  of  his  stock  at 
night  In  a  lire-proof  safe,  or  In  some  secure  place 
not  exposed  to  tbe  Are  wblch  would  deetroy  the 
ibnlidlng  insured.  Bprott  v.  New  Orleans  Ins. 
Asso.  &8  Ark.  215,  13  S.  W.  T99. 

In  Crigler  v.  Btandard  F.  Ins.  Co.  49  Uo. 
App.  11,  the  case  of  Bprott  v.  New  Orleans  Ins. 
•Co.  63  Ark.  215,  18  S.  W.  790,  was  distin- 
guished, as  In  tiut  case  the  appileant  told  the 
-solicitor  that  he  bad  no  safe,  and  would  keep 
4he  Itooks  in  the  dwelling  part  of  tbe  Imildlng 
insured,  and  the  answer  of  the  applicant  showed 
that  the  books  would  be  kept  In  a  designated 
place,  and  the  issuance  of  the  policy  was  held 
to  be  an  aequleseenee  In  the  pnrpose  expressed. 

Where  tlie  insured  made  an  affidavit  tliat  the 
•cash  book  was  not  In  the  safe  at  the  time  of  the 
Are  as  required  by  tbe  Iron-safe  clause,  and 
•fter  tbe  alBdavit  was  made  the  book  was  found 
and  taken  to  the  adjuster,  who  said.  "That's  all 
rlidit,"  and  the  other  cash  t>ook  was  afterwards 
found  and  was  in  the  aafe,  It  was  held  that  It 
waa  a  question  for  the  Jury  wbetfaer  the  state- 
ment made  by  tbe  adjuster  was  a  waiver  of  a 
strict  eomidlance  with  the  requirements  of  tbe 
poller.  Cumow  V.  Pbcenix  Ins.  Co.  46  S.  C. 
',0.  24  8.  B.  74. 

But  the  failure  to  keep  a  set  of  books,  and  to 
preserve  them  in  an  iron  safe  as  required  by  the 
twllcy,  will  be  soflleient  to  defeat  a  reeoverr 
unless  tbe  eompanr  or  Its  agent,  villi  full  knowl- 
-edge  of  the  forfeiture,  waives  such  require- 
ment. Georgia  Home  Ins.  Co.  T.  Allen,  110 
Ala.  486,  24  So.  399. 

Undw  an  Iron-safe  clause  warranting  tbat 
tbe  insured  will  keep  a  set  of  books  and  keep 
them  In  an  Iron  safe,  a  petition  alleging  Ignor- 
ance of  such  clause,  and  attempting  to  avoid 
It  by  charging  that  defendant's  agents  took  pos- 
session of  tbe  dSbris  and  sold  tbe  same,  was 
held  to  fall  In  alleging  waiver,  where  It  did  not 
allege  tliat  such  agents  knew  tbat  the  Insured 
had  not  complied  with  such  clause.  German- 
American  Ins.  Co.  V.  Waters,  10  Tex.  Civ.  App. 
S63,  80  8.  W.  S7a. 

Where  an  Inventorr  bad  been  taken  In  1808, 
And  a  partial  Inventflffy  in  1894,  mors  than  one 
year  prior  to  the  issuance  of  the  policy,  *t  was 
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beld  that  tbe  eompanr  coald  not  avoid  tbe  pol- 
ler Bor  failve  to  preserve  anch  inventorr 
a  flre-proof  aafe,  irtiere  the  denial  of  linblitCT 
had  been  made  upon  tbe  ground  that  a  new  In- 
ventorr bad  not  been  taken.  Cwttaoital  Iqsl 
Co.  V.  Waogh  (Neb.)  88  H.  W.  81.  In  tbls  case 
the  conrt  said :  "Having  assigned  as  a  reason 
for  refusal  to  par,  the  allied  failure  of  the 
assured  to  preserve  his  books  of  acconnt,  and 
presenting  that  objection  alone  as  Justification 
tor  disavowing  llabllitr  under  Its  contract  of 
Indemnity,  It  cannot,  after  litigation  !•  becon. 
be  beard  to  urge  other  and  additional  grounds 
for  refusing  payment  for  the  loas  sostalnsd.** 

This  clause  may  be  waived  by  ^■"T'"g  ex- 
pense In  substitution  of  lost  books. 

A  flre-proof  clause  requlrtaig  tbe  insured  to 
keep  bis  books  and  Invoices  In  a  flre-proof  safe, 
or  in  a  sate  place,  was  walnd  where  the  com- 
pany, upon  being  Informed  that  they  were  kept 
in  a  wooden  desk  and  were  burned,  directed  him 
to  incur  trouble  and  expense  In  procuring  dupli- 
cates of  tbe  bumed  Invoices  to  be  used  Instead 
of  tbe  original.  Brown  v.  State  Ina.  Co.  74 
Iowa.  428.  88  N.  W.  12B. 

And  where  tbe  adjostw  was  folly  advised  of 
the  destruction  of  the  bocdts  and  tbe  statement 
of  cash  sales,  and  made  no  objection,  bat  pro- 
ceeded to  go  tbroui^  the  books  and  examine  the 
original  Invoices,  and  required  plaintiff  to  se- 
cure from  the  collector  Ot  Intenwl  rev«iae  a 
statement  of  all  whisky  purchased.  It  was  held 
that  the  flre-proof-safe  clause  waa  waived.  He 
Collum  V.  Niagara  F.  Ina  0>.  61  Mo.  App.  3S2. 
In  this  case  a  book  containing  purchases  of 
wblsky  was  left  ont  of  the  safe  and  burned, 
and  also  about  one  half  of  the  dips  upon  which 
were  registered  the  daily  salea,  because  tbe  safe 
was  full,  and  the  book  was  too  large  to  go 
Into  the  safe. 

But  in  Crigler  v.  Btandard  F.  Ina  Co.  40  Uo. 
App.  11,  it  was  held  tbat  a  notice  to  the  Insur- 
ance agent  at  tbe  time  of  application  for  tbe 
policy  that  tbe  applicant  had  no  safe  wonld  not 
constitute  a  waiver  <^  tbe  "tron-aafe  elanae*'  re- 
quiring  the  books  to  kept  in  an  iron  safe,  or 
In  some  secure  place,  and  a  failure  to  comply 
defeated  a  recovery.  In  tbls  caae  the  court 
Mid  that.  It  the  Iron-aafe  clause  was  wsJved. 
tbe  other  eondlUoa  to  keep  the  books  in  a  ee- 
cnre  place  not  exposed  to  the  ftr*  that  wonld 
destroy  the  bouse  where  said  business  Is  carried 
on  woold  still  be  btodlng. 

A  waiver  will  not  be  effective  it  tbe  agoit  baa 
not  power. 

Bo  a  walvw  tf  a  loeal  agrat  informing  the 
insured  that  it  was  not  necessarr  to  have  an 
iron  sate,  or  to  keep  a  set  of  booka.  will  not  bind 
tbe  eompanr,  under  a  poller  providing  that  no 
agent  ahall  have  authority  to  waive  the  require- 
ments of  an  Iron-sate  clause.  Northwestern 
Nat.  Ins.  Co.  V.  Hise  (Tex.  Civ.  An^)  84  8.  W. 
670. 

And  a  verlMil  waiver,  made  at  the  time  of 
tbe  execution  of  the  policy,  diqwnsing  with  the 
Iron-sate  clause  as  to  preserving  books,  will  not 
bind  the  company,  where  tbe  poU^  provides 
tbat  no  olBcer  or  agent  shall  have  poww  to 
waive  any  condition  of  the  policy  unless  such 
waiver  shall  be  written  upon,  or  attached  to, 
the  policy.  Murphy  v.  Boyal  Ins.  Co.  62  La. 
Ann.  775,  27  So.  148. 

An  appraisement  made  under  an  agrewnent 
that  the  making  of  tbe  appraisement  should  not 
waive  the  companr's  right  to  claim  a  forfeltore 
will  not  be  a  waiver  of  a  forfeiture  for  non- 
compliance with  the  Iron-aafe  clause  requiring 
Inventory  to  be  kept  in  a  safe.  Clt?  Drug 
Store  V.  Scottish  Union  4  Nat.  Ins.  Co.  (Tex. 
CIv.  App.)  44  8.  W.  31. 
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IT.  Bummart/. 

A  Are  tnsarance  policy  asually  reqalree : 
keeping  of  book*  of  accoant  mod  iQTsntorj ; 
production  of  tho  Buae  on  demand ;  pre«err- 
ing  ttae  aame  In  a  fire-proof  safe.  The  connec- 
tion oC  the  clanses  bj  the  conjanetloa  "and" 
may  require  that  all  of  the  conditions  mnat  be 
broken  to  prevent  a  recovery,  aa  In  CONKacri- 
CUT  F.  IK8.  Co.  T.  JKABT.  Generally  these 
clauaee  are  held  reaaonable  and  valid  and  a 
wamnt7,  and  a  eompHance  Tlth  them  to  be  a 
•condltfam  precedent  to  a  recovery.  The  weight 
-of  anthorlty  Is  that  a  aubetantlal  compliance, 
■or  a  compliance  with  the  same  so  far  aa  poasl- 
•ble,  will  be  required.  The  conditions  In  these 
clanses  may  be  waived  by  the  company. 

The  exceptions  to  tli«  forcing  are  the  cases 
In  Kentucky  and  Nebraska,  which  say  that  the 
clanae  as  to  keeping  of  books  In  a  safe  is  with- 
-oat  conalderatliKi.  A  clause  providing  for  pre- 
•ervlBC  books  and  papers,  pasted  In  the  wrong 
■place  on  the  policy.  Is  not  a  warranty.  The 
<ases  usually  hold  that  a  slight  omission,  as 
«rror  In  bookkeeping  or  tbe  loss  of  an  nnlm- 
Otortaat  book,  will  not  prejodlce  the  Insured. 

I.  T. 


SULLABD  k  HOAGLAND,  Ptj^t.  <»  Brr., 

V. 

a  L.  CHAFFEE. 
<  Neb  ) 

■•It  tm  tke  svltted  4«etrlB«  of  tkia  aomrt 
tluat  oMe  «AM  b«  sanlshed  pnly  In  the 
stata  where  the  debt  Is  payable,  if  that  ba  U» 
placa  of  rsaldsnee  of  his  cndltor.  . 

(December  4.  IWO.) 

ERROR  to  tlie  District  Court  for  Douglas 
County  to  review  an  order  releasing  de- 
lendaat  from  liability  in  a  garnishment  pro- 
■oeeding  to  reach  a  debt  which  he  owed  to 
William  Cameron  &  Oompaoy.  Afflrmed. 
The  fai^  are  stated  in  the  o|^ion, 
Mr.  EA.  P.  SBltk,  for  plaintiffs  in  error : 
The  very  spirit  and  purpose  M  the  attach- 
foent  law  is  to  enable  the  creditor  to  readi 
And  hold  in  a  proper  case  everv  Bpedes  of 
fvoperty,  goods,  credits,  or  effects  which 
may  be  of  Talue  and  which  ought  to  be  ap- 
plied to  the  paymatt  of  hi«  claim. 

•Hcadnote  by  Noktal,  Ch.  J. 


Nora.— The  above  decision,  holding  that  in 
Vebraska  a  person  can  be  garnished  for  a  debt 
which  he  owes  to  another,  only  when  his  credi- 
tor Is  a  resident  of  the  state,  la  In  accordance 
with  the  doctrine  declared  In  several  Jnrlsdlc- 
«l<ns,  as  shown  by  the  note  to  Illinois  C.  R.  Co. 
T.  Smith  (Miss.)  19  L.  B.  A.  STT. 

On  the  doctrine  that  tbe  situs  of  a  debt  is 
«iot  at  the  domlcit  of  the  debtor,  see  also  Swed- 
ish American  Nat.  Bank  T.  Bleeckw  (Hlna.) 
-43  L.  B.  A.  288. 

Xdter  eases  alaee  the  aeie  above  rtferred  to, 
to  the  effect  that  the  situs  of  a  debt  Is  at  the 
debtor's  domlcll,  are  Wyeth  Hardware  ft  Mfg. 
■Co.  V.  H.  F.  Lang  &  Co.  <Mo.)  27  L.  B.  A.  651 ; 
Neotelder  v.  German  American  Ina  Co. 
<Wasb.)  23  L.  B.  A.  287;  Bragg  T.  Osynor 
4Wia)  31  L.  B.  A.  181;  Lancashire  Ins.  Co.  v. 
«orbetts  (111.)  86  L.  B.  A.  640. 

The  doctrine  that  such  a  debt  haa  a  situs  at 
the  dolor's  domlcll  suffldent  to  sustain  Jurlsdlc- 
41L.K.A. 


If  the  theory  is  correct,  that  this  debt 
from  Chaffee  to  Cameron  A  Co.  can  be 
reoohed  by  garmshment  only  in  Waco,  Tex- 
as,'the  place  where  Cameron  A  Co.  resides, 
and  where  this  debt  is  payable  by  its  terms, 
then  and  in  that  event  it  is  absolutely  ex- 
eavyt  from  attachment  or  garnishment  pro* 
cess  all. 

The  rule  is  universal  that  a  garnishee  can 
be  required  to  appear  and  answer  only  in  the 
Btat«  of  hia  residence. 

Wright  V.  Chicago,  B.  <£  0-  R-  Co.  19  Neb. 
175,  50  Am.  Re^.  747,  27  N.  W.  90. 

While,  by  fiction  of  law,  a  debt,  like  other 
perscHial  property,  is  for  most  purposes — as, 
lor  example,  transmission  and  succession — 
deemed  attached  to  the  pwson  of  the  owner, 
so  as  to  have  its  situs  at  his  domicil,  yet  this 
fiction  always  yields  to  laws  for  attaching 
the  property  of  nonremdents,  because  such 
laws  necessarily  assume  that  the  property 
has  a  situs  diinoct  from  the  owners  domi- 
cU. 

Harvey  v.  Great  Jforthem  R.  Oo.  60  Minn. 
405,  17  L  R.  A.  84,  62  N.  W.  906;  Embree 
r.  Sanaa,  6  Jcduu.  101;  Blak«  t.  WiUiama, 
6  Pick.  2S5, 17  Am.  Dec.  372;  Zwia  r.  Buah, 
30  Minn.  247,  15  N.  W.  113;  Drake,  At- 
tachm.  {  S97 ;  Kational  F.  Ins.  Co.  v.  Cham- 
&er«,  63  K.  J.  Eq.  468,  32  Atl.  663 ;  Pomeray 
T.  iSoHd,  MoN.  d  Co.  167  111.  176,  41  N.  £. 
836. 

Wherever  a  creditor  may  maintain  a  suit 
to  recover  his  d^t  it  mar  be  attached  as  his 
property,  provided  the  uMTs  of  snoh  ^aca 

authorize  it. 

Wytth  Hardware  4  Mfg.  Co.  v.  H.  F. 
Lang  <S  Co.  127  Mo.  242.  27  L.  B.  A.  651.  29 
8.  W.  1010,  64  Mo.  App.  147 ;  EowUmd  t. 
Chioago,  R.  I.AP.R.  Oo.  134  Mo.  474,  36  a 
W.  29 ;  Chicago,  R.  I.  A  P.  R.  Co.  v.  Sturm. 
174  U,  8.  710.  43  L.  ed.  1144,  19  Sup.  Ct. 
Rep.  707 ;  Berry  Bros.  v.  Davit,  77  Tex.  191, 
13  S.  W.  978;  Bragg  v.  aaynor,  86  Wis.  468, 
21  L.  R.  A.  161,  55  N.  W.  919. 

The  attachment  laws  recognize  the  right 
of  a  creditor  of  a  nonresident  to  attach  a 
debt  or  credit  owing  or  due  to  him  by  a  per- 
son within  the  juri»liction  where  the  attach- 
ment issues,  and  to  this  extent  the  winciple 
has  been  sanctioned  that  the  laws  of  a  slate 
for  the  purposes  of  attachment  proceedings 

tion  and  make  a  Judgment  there  rendered  valid 
In  another  state,  though  not  accepted  in  some 
of  the  decisions  referred  to  In  tbe  above  note 
and  In  some  or  the  later  eases,  has  been  settled 
by  decisions  of  the  United  States  Supreme  Court 
upholding  such  Judgments.  See  Chicago,  B.  I. 
ft  P.  R.  Co.  V.  Sturm,  174  V.  8.  710,  43  L.  ed. 
1144,  le  Sup.  Ct.  Rep.  797;  King  v.  Cross,  175 
V.  S.  896,  44  L.  ed.  211,  20  Sup.  Ct.  Bep.  131. 
These  decisions  are,  of  course,  binding  in  all 
the  states,  but  they  do  not  overthrow  such  deci- 
sions as  that  of  Bullabd  v.  Cunvi,  above  re- 
ported :  that  Is  to  say.  If  a  state  court  enter. 
lalDB  Jurisdiction  In  such  a  case,  the  Federal 
decisions  require  Its  Judgment  to  be  respected 
In  other  states,  bat  If  the  state  court  refuses  to 
entertain  Jurisdiction  In  such  case,  on  the 
ground  that  It  Is  contrary  to  correct  princlplea 
to  sostaln  the  suit.  Its  decision  Is  not  eahject 
to  control  by  tbe  Fedsrai  coorL 
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may  fix  the  situs  of  a  debt  at  the  domii^l  of 
tlie  debtor. 

DougloBS  V.  Phmia  Ina.  Co.  138  N.  Y.  209, 
20  L.  R.  A.  118,  33  N.  E.  038;  Embrtv  t. 
Hanna,  5  Johns.  101;  WiUiama  Ingertoll, 
89  N.  Y.  508. 

The  liability  of  the  garnishee  will  not  be 
affected  by  the  fact  that  he  has  agreed  with 
the  defendant  to  pay  the  money  or  deliver 
the  property  for  Trbieh  he  is  sought  to  be 
chained,  to  the  defendant  himnelf,  or  any 
other  person,  at  some  particular  time,  or  in 
some  atate  or  oounty  other  than  the  one  in 
which  he  i<t  sought  to  be  charged. 

Rood,  GarniaEmeDt,  \  60 ;  Croat  t.  Brovm, 
19  R.  1.  220.  33  Atl.  147;  LancaaMre  Ina.  Co. 
T.  VorbetU,  16S  lU.  092,  88  L.  B.  A.  640,  46 
N.  E.  631. 

Mr.  VartlK  ImMcdM  for  defendant  in 
OTor. 

Norral*  Ch.  J.,  dellTered  the  opinion  of 

the  court: 

This  is  an  error  proceeding  brought  to  re- 
view a  judgmeoi  of  the  district  court  of 
Douglas  oounty.  The  cause  was  sutanitted 
on  an  agreed  printed  abeteaet  of  the  record, 
in  pursuance  of  fi  1,  rule  8.  The  brief  of 
counsel  for  plaintiff  contained  a  Tciy  clear 
and  concise  statement  of  the  case,  and  which 
we  adopt:  "Dullard  &.  Hoagland  is  a  part- 
nership carrying  on  a  retail  lumber  business 
in  Omaha.  William  Cameron  A  Co.  are 
wholesale  dealers  in  lumber  located  at  Wa- 
co. Tex.,  and  canring  on  business  from  that 
point.  C.  L.  Chaffee  is  also  a  dealer  in  lum- 
ber, residing  and  dmng  business  in  Omaha. 
BulUrd  &  Hoagland  Imiught  suit  in  justice 
court  of  Douglas  county  against  Cameron  &. 
Co.,  to  recover  damages  for  the  failure  of 
Cameron  &  Co.  to  deliver  certain  lumber 
aold  to  Bullard  &  Hoagland.  An  affidavit 
for  an  attachment  was  filed  on  the  ground 
thait  Cameron  ft  Co.  were  nonresidents  of  the 
•tate  of  Nebraska,  and  0.  L.  Chaffee  was 
garnished  as  having  money  in  his  hands  be- 
longing to,  or  as  being  indebted  to,  Cameron 
ft  Co.  Service  waa  had  on  Cameron  ft 
Co.  by  publication.  Chaffee  appeared  in 
answer  to  the  garnishment  summons,  and 
his  examinatdon  disclosed  i^t  he  was  in- 
debted to  Cameron  ft  Co.  in  an  amount  ex- 
ceeding the  claim  of  Bullard  ft  Hoagland,  but 
he  also  testified  that  the  money  which  he 
owed  Cameron  ft  Co.  was  payable  in  Warn, 
Tex.  On  this  showing  the  justice  dismissed 
the  action  for  want  of  jurisdiction,  and  re- 
leaned  the  garnishee,  holding  the  money  was 
not  subject  to  garnishment.  The  case  was 
then  carried  to  the  district  court,  and  in 
that  court  Chaffee  filed  objections  to  the  ju- 
risdiction of  the  court  over  the  fund  on  the 
ground  tliat  the  same  wm  payable  in  Texas. 
The  disbiet  court  Bustained  the  ohjectioti, 
and  rdeaaed  the  garnishee.  From  uiis  or- 
der releaeing  the  garnishee,  these  proeeedinga 
in  error  axe  prosecuted.'* 

One  question  is  presented  for  considera- 
tion, viz.:  Can  a  debtor  be  garnished  in 
this  state  if  the  debt  he  owes  is  payable  in 
another  state,  his  creditor  also  being  a  rea- 
dout in  that  othw  state!  The  bri^  of  i^n- 
<1  L.  B.  A. 


tiS  very  My  present*  tiw  arguments  wUofe 
go  to  sustain  Uie  aflSnnative  of  thi«  proposi- 
ticNi,  and  decisions  of  oourte  which  adhere  to- 
that  rule  are  carefully  orated  and  present- 
ed.   On  the  proposition  there  is  a  oonfiict 
the  decisions.    Were  the  questicHi  open  to- 
disoussion  in  this  state,  it  would  be  a  pleae- 
ure  for  us  to  amplify  upon  the  subject,  bat». 
unfortunately  for  jMaintiff,  this  court  haa- 
adopted  the  oppoeite  rule,  and,  as  it  can  be 
upheld  by  both  reason  and  authority,  it  i»- 
Dot  the  inclination  of  the  oourt  to  change  it^ 
Both  views  have  their  advantages  and  de- 
fects, as  will  appeaj-  in  the  eluddation  of  tfae- 
matter.    The  leading  case  in  this  state  i» 
American  Cent.  Ina,  Co.  v.  Hettler,  37  Neb. 
849.  06  N.  W.  711,  the  t^imon  being  1^  Max- 
well, Ch.  J.   The  action  waa  begun  in  Saline 
oounty  by  the  ludder  of  an  insurance  pc^icy 
to  recover  for  loss  under  its  terms.   The  de- 
fendant  set  up  in  its  answer  that  its  princi- 
pal place  of  business  was  in  St.  Louis,  Mis- 
souri; that  it  had  a  regularly  appcnnted' 
agent  in  Chicago,  Illinois,  and  also  one  in 
Crete,  Nebraska;  that  by  the  terms  of  the 
policy  any  loss  under  it  waa  payable  at 
Crete;  that  after  the  loss  the  oiMnpany  wm» 
garnished  in  Chicago,  in  a  suit  commencedi 
there  against  Hettfer,  plaintiff  in  that  ae- 
tiiHi,  service  being  had  on  him  by  puUlca- 
tion;  that  it  had  answered  in  said  garnish- 
ment proceedings,  admitted  that  it  owed 
Hettler.  but  that  judgment  had  not  yet  hem- 
rendered  in  the  case.   Under  this  state  of 
facts  we  held  that  the  Illlnoia  eonrt  had  no- 
jurisdiction  to  entertain  garnishment  pro- 
ceedings against  the  oompany;  that,  the  debt 
being  payable  in  Crete,  NebrBaka,  that  being- 
the  place  of  remdence  of  the  prindpal  debt- 
or, uiere  was  no  money  or  i»t:^>erty  of  his  in< 
the  hands  of  the  insurance  oompany  in  the- 
state  of  Illinois  subject  to  ^jarniahment  pro- 
ceedings.  And  in  so  holding  we  but  fol- 
lowed other  deeiriona  of  this  oourt  Jfa<- 
thcun  V.  Smith,  13  Keb.  178,  12  N.  W.  821 ; 
Wright  t.  Chicago,  B.  d  Q.  R.  Co.  19  Neb. 
175,  56  Am.  Rep.  747,  27  N.  W.  90;  Tumtfr 
V.  SiOiU)  City  d  P.  R.  Co.  19  Neb.  241,  27  N. 
W.  103.    Decisions  of  other  states  upholding 
the  same  rule  are  easily  obtainable.  Hamil- 
ton T.  Rogtra,  67  Mich.  135,  34  N.  W.  278; 
Louisville  d  N.  R.  Co.  t.  Dooley,  78  Ala. 
525;  Taylor  v.  Life  Aato.  of  Anterioa,  \S- 
Fed.  Bep.  493. 

No  doubt  objecti<m  can  be  made  to  thia- 
rule.  It  is  possible  that  under  it  no  gar- 
nishment of  a  debt  can  be  had  where  the 
debtor  and  creditor  live  in  different  statea. 
the  debt  being  payable  in  the  state  wherein- 
the  creditor  is  reeident.  Of  course,  it  does 
not  follow  from  the  fact  that  the  creditor  of 
such  a  creditor  is  remediless.  However,  the 
opposite  rule  has  also  its  drawbacks,  quite 
as  objectionable,  obviously  as  the  rule  al- 
ready adopted  by  this  court.  Some  of  the 
diffioulUes  encountered  in  these  Jariadie- 
tions  are  vrell  repreaented  in  Mie  of  the  caaee- 
cited  b^  counsel  for  plaintiff,  as  the  court 
found  itaelf  involved  in  a  case  where  ques- 
tionable application  of  legal  maxims  must  be 
resorted  to,  to  save  a  garnishee  from  paying- 
bis  debt  twice;  the  case  being  lAiioaaMfe- 
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Jim.  Co,  t.  Oorhetta,  165  111.  S92,  36  L.  R.  A. 
U40,  46  N.  £.  631.  The  court,  while  it  an- 
nounced the  taw  to  be  that  a  debt  could  be 
£anuBhed  in  any  jurisdiction  where  the  gar- 
nishee might  be  sued  by  his  creditor,  recog- 
nized the  difficulty  mentimied,  add,  becauae 
the  court  of  anoUier  state  had  already  reo- 
'<lered  garnishment  judgment  against  the 
tfamiahee  in  a  suit  institued  another  cred- 
itor of  its  creditor,  refused  to  sustain  a  judg- 
ment rendered  in  favor  of  the  plaintiff  in  tlie 
action  decided  by  it.  This,  although  the 
.  justice  who  wrote  the  opinion  conceded  that 
>tfae  rule  that,  where  courts  have  concurrent 
jurisdietion,  the  one  first  acquiring  jurisdic- 
tion will  retain  it  until  the  matter  is  finally 
•disposed  of,  does  not  apply  to  courts  in  dif- 
ferent states.  The  court  obviously  rested 
its  decision  on  the  doctrine  that  the  gar- 
.nisliee  is  nut  to  be  placed  in  any  worse  posi- 
tion by  the  garnishment  than  he  occupied  as 
the  debtor  M  the  principal  defendant.  The 
•court  further  disclaimed  that  to  refuse  to 
render  judgment  against  the  pmishee  was 
•to  diaeruninote  against  its  own  citizens,  but 
asserted  tlui.t.  as  the  citizens  of  that  state 
had  the  same  facilities  for  obtaining  judg- 
ment and  satisfaction  as  the  citizens  of  ol£- 
-er  states,  the  maxim.  Qui  prior  «f  tempore 
potior  eat  jure,  was  applicable.  The  deci- 
sion seems  also  to  have  been  rested  some- 
what upon  the  doctrine  of  oomity  between 
-states,  whereby  the  judgmeots  of  the  courts 
■oi  one  state  are  racognizsd  by  those  of  other 
states.  Unfoiiunately,  sometimes,  for  liti- 
gants, eourts  refuse  to  set  aside  the  doctrine 
that  the  courts  will  protect  the  rights  and 
interests  of  eitizena,  even  at  the  expense  of 
the  rights  and  interests  of  the  citizens  of 
-other  states,  or  to  hold  that  such  doctrine 
must  give  place  to  tike  maxim  tliat  he  who  is 
4r>t  in  time  is  stnmMt  in  right.  Henoe, 
irom  this  oonflict  of  law  baa  ndlowed  the 
«ril  occaaionally  thai  «  debtor  has,  by  gar- 
nishee pTOoeu,  been  ennpelled  to  pay  his 
■debt  twice,  notwithstanding  the  rule  tiiat 
4he  garnishee  is  not  to  be  placed  in  any 
-worse  position  1^  garnishment  nrooess  than 
lie  would  occupy  as  debtor  of  tJie  principal 
defendant.  While  we  are  not  entirely  satis- 
fied with  the  doctrine  to  which  this  court  is 
committed,  we  are  cmstrained  to  adhere  to 
that  rale  that  a  debtor  can  be  garnished  only 
in  the  state  where  the  dd>t  is  payable*  if  that 
be  the  place  of  residence  of  his  creditor,  as 
long  as  it  appears  that  no  greater  evils  can 
fiow  from  it  than  from  the  one  holding  that 
the  garnishment  process  may  issue  in  any 
jurisdiction  where  the  garnishee  may  reside, 
regardless  of  the  place  where  his  debt  may 
be  payable  or  his  creditor  may  reside.  It  is 
true  that  our  h<ddiag  prevents  garnishment 

firoeess  from  issuing  where  a  d^tor  resides 
D  this  state,  his  debt  bedng  payable  in  an- 
-other  state,  the  latter  being  the  place  of  resi- 
dence of  his  creditor;  but  that  is  a  defect  in 
the  law  readily  remedied  hy  legislative  cn- 
actiuenL 

The  order  of  the  Dittriot  Court  i*  of- 
Jirmed, 

Rehearing  denied. 
JSl      It.  A. 


Caiarles  W.  LITTLE,  Plff.  in  Brr^ 

V. 

STATE  of  Nebraska. 

(  Heb.  ) 

*1.  Ome  whO(  wltlioat  eomplrlvc  witk 
tke  atntvte  eatabllahlns  a  atatc  board 

of  hefiltli  and  problbltlng  tbe  practice  of 
"medicine,  surgerr,  and  obstetrics"  without 
a  lloense,  practises  medldne.  Is  lisble  to  the 
penalty  prescribed  bj  such.  Btate  v.  Btu- 
welt,  40  Neb.  IKS,  24  U  B.  A.  68,  S8  N.  W. 
728. 

a.  la  coastralnc  statates  effect  sboold  bs 
given  to  the  Intention  of  the  legislature. 

8.  One  who  practlaea  what  la  knows 
mm  "oateopathr"  without  obtaining  a  eer- 
tlflcate  frou-ttae  state  board  of  health  is  a 
practitioner  of  mttdlclne  as  defined  by  article 
1,  chap.  66,  Comp.  Htat..  and  is  liable  to  tbe 
penalty  prescribed  specifically  lor  practising 
medicine  wlthoat  a  license. 

4.  beetloB  IT,  art.  1,  chap,  S6,  Comp. 
Stat.,  is  within  ths  purview  of  the  title  of 
the  act. 

5.  **Burigmrr  aad  obatotrlea,'*  as  those 
terms  are  popularly  ondmtood,  are  embraced 
In  tbe  title  of  an  act  to  regulate  the  practice 

of  medlfilne. 

6.  The  Ntatnte  is  not  prohlbltlvo  In  Its 
cflset*  bnt  sttempts  to  regulate  tbe  practice 
of  the  art  of  healing. 

T.  SeTeral  mlsdcmeanovs  ■  of  the  same 
kind  may  be  set  forth  In  as  many  ooants  of 
sn  Information,  and  the  prosecutor  Is  not  re- 
quired to  elect  upon  which  count  he  will  pro- 
ceed. 

(November  21,  1000.) 

EBROR  to  the  District  Oonrt  fu-  Lancas- 
ter Coun^  to  review  a  judgment  ooih 
vicUng  defendant  of  praetuing  nwdieint 
without  a  licenss.  Affirmed. 
The  facta  are  stated  in  the  opinion. 
Veaera.  Abbott,  SsUeolc*  *  Lane,  fmr 
plaintiff  in  error: 

The  first  statute  on  the  subject  was  en* 
acted  in  1881  making  it  unlawful  "for  any 
person  to  practise  medicine,  surgery,  or  ob- 
stetrics, or  any  of  the  branches  tiiersof,  in 
the  state  without  first  having  complied  with 
the  provisicms  of"  the  act. 

Section  10  of  the  act  of  1801  is  a  re-enact- 
ment of  S  0  of  the  act  of  1881,  and  is  the  only 
section  in  the  act  which  prescribes  a  penalty. 

The  re-enacbnent  of  uiat  section  operates 
to  continue  in  Imrce  the  section  re-enacted, 
Mid  does  not  give  that  sectiw  any  other  or 
greater  force  or  effect  than  it  had  before  the 
re-enactment, 

Htate  w  rel.  Baldvnn  t.  MeCoU,  9  Neb. 
203,  2  N.  W.  213;  State  ew  rel.  GhwrehXa  T. 
Bamia,  46  Neb.  724.  64  N.  W.  348. 

Secti<m  17  of  the  statute  of  1881  purports 
to  create  an  additional  offense  or  offenses, 
but  does  not  impose  any  penalty  therefor. 

The  penalty  prescribed  in  %  16  cannot  be 
held  to  apply  to  any  acts  which  did  not  con- 

•Headnotes  by  Nosvu.,  Ch.  I. 

NoTit.~Kor  other  cases  in  this  series  ss  to 
practice  at  oateopathy,  see  State  v.  LlSrlng 
<Oblo>  40  L.  n.  A.  334  ;  and  Nelson  T.  BUte  Bd. 
of  Ueaith  (Ky.)  &0  L.  B.  A.  88S.  _ 
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■tJiute  an  offense  when  the  •ection  presorib- 
ing  the  penalty  was  enacted. 

llie  offense  created  by  {  17  does  not  oome 
within  the  meaning  of  the  title  of  the  act. 

Smith  V.  Lane,  24  Hun,  632;  State  t.  Liff- 
ring,  «1  Ohio  St.  39,  46  L.  R.  A.  334,  55  N. 
E.  168. 

The  title  of  the  act  purports  to  r^ulate 
the  practice  of  medicine,  while  the  body  of 
the  act  relates  to  "snrgery"  and  "obatetncs," 
as  well  as  Uie  offenses  diarged  afainat  ac- 
cused. This  fact  would  render  the  entire 
act  void,  unless  it  be  held  that  surgery  and 
obstetrics,  as  treated  in  the  body  of  the  act, 
come  within  the  purriew  or  meaning  tff  tlie 
term  "practice  of  medicine,"  as  used  in  the 
title. 

Hheaslej/  t.  Kcena,  48  Neb.  67,  66  N.  W. 
1010;  Weat  Point  Water  Power  A  L.  Improv. 
Co.  T.  Btat9  em  rel.  MootUe,  40  Neb.  223,  68 
N.  W.  507;  State  t.  Hurde,  19  Neb.  316.  27 
N.  W.  139;  Lincoln  Land  Co.  v.  Grant,  57 
Neb.  70,  77  N.  W.  349;  Crowther  r.  Fidelity 
Int.  T.  <e  S.  D.  Co.  29  C.  0.  A.  1,  42  U.  S. 
App.  701,  85  Fed.  Hep.  41;  State  t.  Beak,  21 
R.  I.  2S8,  45  L.  R.  A.  269,  43  Atl.  866. 

It  would  not  be  advisaUe  to  require  effl- 
oiencgr  or  perfeetitni  in  the  same  branches  of 
study  for  the  sucoessfal  practice  Of  medicine, 
pra4^ce  of  surgery,  practice  of  obstetrics,  or 
the  practioe  of  treating  1^  rubbing  and  ma* 
nipmation  with  the  hands  for  a  physical  ail- 
ment. 

Mcaaenger  v.  State,  25  Neb.  674,  41  N.  W. 
638 ;  Ivea  y.  Korria^  18  Neb.  252,  13  N.  W. 

276. 

The  act  Is  vtaA,  at  least  as  to  the  alleged 
offense  charged  a^nst  plaintiff  in  error,  be- 
cause it  is  prohibitive  in  its  effect 

Cumminga  v.  Miaaouri,  4  Wall.  277,  18  Tj. 
ed.  856;  E9  parte  Oarland,  4  Wall.  333,  18 
L.  ed.  366. 

On  petition  for  rehearing. 

The  words  "who  shall  practise  medicine  in 
any  of  its  branches,  or  who  shall  treat  or 
attempt  to  treat  any  side  or  afflicted  penKMH 
by  any  system  or  method  whatsosmr  for  re* 
ward  or  compoisation,  without  first  comply- 
ing with  the  prorisiona  of  this  law,**  must  be 
held  to  refer  to  physicians  or  surgeons  be- 
longing to  some  school  or  system  of  medicine 
practising  or  desiring  to  practise  medicine 
in  this  state. 

Jielson  v.  State  Bd.  of  Health,  22  Ky.  L. 
Rep.  438,  60  L.  R.  A.  383,  57  S.  W.  501. 

Penal  statutes  should  be  construed 
strictly,  and  forfeiture  and  punishment  must 
be  specifically  imposed,  and  not  left  as  a  mat- 
ter of  intention. 

Bishop,  Statutory  Crimes,  2d  ed.  ch^.  22, 
1  194;  Endlich,  InterpretaUon  at  Statutes, 
ed.  IbSS,  1  320,  p.  455. 

JfessTA.  C.  J.  flmrtlit  Attorney  Oeneral, 
FrvI  Flaeyt  and  T.  C.  Mnngw,  fmr  defend- 
ant in  error: 

Chapter  65  of  Uie  Compiled  Statutes  is 
constitutional  in  its  general  so^w. 

O'Connor  t.  State,  46  Neb.  167,  84  K.  W. 
719. 

Under  the  statute  no  one  can  lawfully 
practiae  medicine  in  this  state  "without  bav- 
61  li.  R.  A. 


ing  first  obtained  and  r^stered  the  eertifi- 
oate  provided  for  hv  this  act" 

It  is  the  duty  of  the  court  to  give  effect 
to  the  intention  of  the  law-making  power  aa 
embodied  in  tiie  statutes.  The  l^slature  is 
presumed  (o  mean  what  it  has  plainly  ex- 
pressed, and  when  it  has  so  expressed  it» 
meaning,  constmcrtion  is  excluded. 

Shellmberger  v.  Baneom,  41  Neb.  631,  25- 
L.  R.  A.  564,  59  N.  W.  935. 

Hie  words  ctf  I  17  io  thdr  ordinary  ac- 
ceptatiiHi  and  popular  meaning  dedare  treat- 
ment audi  as  Dr.  Idttle  gave  to  be  jmctising 
medicine. 

Dogge  v.  State,  17  Neb.  140,  22  N.  W.  M8. 

The  definition  of  practising  medicine  given 
in  the  statute  is  in  fact  the  popular  meaning 
of  the  term,  to  wit,  the  discovery  of  tbe- 
cause  and  nature  of  the  disease  and  pain  and 
the  administrmtion  of  remedies,  or  the  pre- 
scription of  treatment  therefor. 

State  V.  Mylod,  20  R.  I.  632,  41  L.  R.  A. 
428,  40  Atl.  754;  Eaetman  v.  People  u*e  of 
State  Bd.  of  Health,  71  111.  App.  236;  State 
V.  BuatPMt,  40  Neb.  168.  24  L.  R.  A.  68,  5» 
N.  W.  728;  O'Connor  v.  State,  46  Neb.  168, 
64  N.  W.  719;  MameM  t.  Smgart,  48  Neb. 
789,  67  N.  W.  780. 

The  Ic^slatnre  luw  the  pcnrar  to  aay  wb» 
may  lawfully  practise  medicine,  and  such 
power  is  not  unconstitutional. 

The  title  is  a  comprehensive  one,  and  fully 
complies  with  all  the  requiremenia  of  |  II 
of  article  3  of  the  ConstitutitHi. 

Affholdor  v.  State  ex  rel.  MoMtUlm,  51 
Neb.  01,  70  N.  W.  644;  State  m  rsL  WMer 
V.  Btuht,  62  Neb.  209,  71  N.  W.  941. 

The  le^slature  having  adopted  a  definition 
of  what  IS  meant  by  "practioe  of  medieiDe," 
which  covers  surgery  and  obstetoioal  eases, 
the  title  to  tlie  act  covers  both. 

State  V.  Buamll,  40  Neb.  168,  24  L.  R.  A. 
68,  58  N.  W.  728;  Leighton  v.  Sargent,  27  N, 
H.  468,  69  Am.  Dee.  388;  1  BoiiTier,  IbsL 
403. 

Such  r^ulation  la  in  the  power  of  tlie  kg- 
islature. 

Dent  V.  Wett  Virginia,  129  TJ.  S.  114,  32 
L.  ed.  623,  9  Sup.  Ct  Rep.  231 ;  State  v. 
Fleiachcr,  41  Minn.  69,  42  N.  W.  606;  State 
V.  Vanderaluis,  42  Minn.  129,  6  L.  R.  A  110, 
43  N.  W.  789;  Kennedy  v.  Schultz,  6  Tex. 
Civ.  App.  461,  25  S.  W.  667;  Dowdell  v.  Jfc- 
Brido,  18  Tex.  Civ.  App.  645,  46  S.  W.  397  ; 
Stole  T.  Carey,  4  Wash.  424,  30  Fae.  729; 
State  er  rel.  Burrought  y,  Waster,  160  Ind. 
607,  41  L.  R.  A.  212,  50  N.  E.  750;  18  Am. 
&  Eng.  Enc.  Law,  Statutory  Regulation;  p. 
428;  lotoa  Ecleetio  Medioal  College  Awm>.  r. 
Schroder,  87  lowa,  669,  20  L.  R.  A.  866,  56 
N.  W.  24. 

Iforval,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

Charles  W.  Little  oomes  on  error  from  tho 

district  court  of  Lancaster  county,  he  hav- 
ing been  there  convicted  of  practising 
m^icine  without  having  procured  a  lioenae, 
as  required  by  artide  1,  diap.  65,  Comp. 
Stat.  He  is  what  is  known  as  a  "practi- 
tioner of  osteopathy,"  the  practice  of  which 
consists  principally  in  nibbing,  pulling,  and 
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kbeftding  with  the  hands  and  fingers  certain 
portioiM  of  the  bodies,  and  flexinit  and  ma- 
nipulating the  limbs,  of  those  afflieted  with 
discos^  the  object  of  such  treatment  being  to 
remore  the  cause  or  oanseB  of  trouble.  He 
urges  a  number  of  errors,  the  principal  oon- 
teiiti<Hi,  however,  being  t^at  his  oceupatitm 
does  not  fall  within  the  definition  of  a  prac- 
titioner of  medicine  as  found  in  {  17  of  tlie 
uid  article.  This  court,  however,  is  of  the 
opinion  that  those  who  practise  osteopath)' 
for  compmsation  ocme  within  the  purview 
of  the  statute  as  clearly  ae  those  who  prac* 
tise  what  is  Icnown  as  "Christian  Science," 
and  therefore  this  case  falls  within  the  prin- 
ciple of  State  V.  Buwsell,  40  Neb.  1S8,  24  L. 
R.  A.  68,  58  N.  W.  728.  With  the  rule  an- 
noTinced  in  that  case  we  are  fully  satisfied, 
although  it  is  possible  that  the  decisions  of 
some  other  courts  are  in  conflict  with  it.  The 
doeb^ne  dedared  in  that  ease  will  carry  out 
the  legistative  intent,  and  effect  tiia  object  of 
the  statute  which  is  "to  protect  the  afflicted 
from  the  pretensions  of  the  ignorant  and 
avaricious,  no  matter  whether  the  persons 
pretending  to  heal  bodily  or  mental  ailmente 
do  or  do  not  prttfesa  to  follow  beaten  paths 
and  established  usages."  In  construing 
statutes  effect  should  be  given  to  the  inten- 
tion of  the  l^ialature.  It  is  argued  that  os- 
teopaths do  not  profess  to  treat  any  physical 
or  mental  ailment,  but  that  th^  merely  seek 
to  remove  the  cause  of  sacb  ailment  or  dis- 
ease^ and  therefore  do  not  come  within  the 
definition  menUoned.  The  writer  is  not 
deeply  versed  in  the  theory  oi  the  healing 
mrtf  but  he  apprdiends  that  i^l  physicians 
have  the  same  object  in  view,  namely,  the 
restoring  of  the  patient  to  sound  bodily  or 
mental  condition ;  and,  whether  they  profess 
to  attack  the  malady  or  its  cause,  they  are 
treating  the  "ailment,"  as  the  word  is  p<^n- 
larly  understood.  We  can  therefore  see  no 
good  reason  why  the  practice  of  osteopathy 
does  not  fall  within  the  provisions  of  the  stat- 
utes under  which  defendant  was  prosecuted, 
as  clearly  so  ae  do  ordinary  practitioners,  or 
those  who  profees  to  heal  by  what  is  known 
as  "Christian  Science.'^  Eastman  v.  People 
ttse  of  State  Bd.  of  Health,  71  111.  App.  23d. 

SMne  technical  objections  it  will  be  neces- 
sary to  notice  before  finally  disposing  of  the 
ease.  It  is  urged  that  no  penalty  is  imposed 
for  the  alleged  offense,  it  being  claimed  that, 
after  the  section  defining  the  offoise  was 
amended  so  ae  to  include  a  wider  scope  of 
offen»e«,  the  one  for  which  he  was  prosecuted 
was  included  among  those  injected  into  the 
section  by  the  amendment.  And  it  id 
claimed  thatt  as  the  section  imposing  the 
penalty  was  not  re-enacted  at  the  same  time 
the  other  section  was  amended,  the  penalty 
can  apply  only  to  those  offeneee  included  in 
the  amended  section  as  originally  enacted. 
The  objection  if  perhaps  Ingenioos,  but  ua- 
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tenabla  Had  the  legislature  intended  that 
ho  penalty  should  attadi  to  the  new  dasse* 
of  offenses  denounced  in  the  section  as' 
amended,  it  is  more  reasonable  to  suppose 
that  it  would  have  amended  the  section  de- 
nouncing the  penalty  so  as  to  leave  no  room> 
for  doum  thnt  no  penalty  was  intended,  rath- 
er than  that  it  should  leave  the  latter  un- 
changed. The  fact  that  it  was  left  in  its- 
original  condition  seems  to  furnish  indubi- 
table proof  that  the  legislature  was  satis- 
fied with  this  secticm,  and  tiuit  it  was  in- 
tended to  include  and  define  the  proper  pun- 
istun^t  for  all  offenses  deSiwd  in  the- 
amended  section. 

Another  objection  is  that  the  definition  in- 
cluded in  i  17  is  wider  than  the  title  of  the 
act,  the  title  being,  among  other  things,  "to- 
r^ulate  the  practioe  of  medicine;"  and^ 
further,  that  the  act  att^pta  to  regulate, 
not  only  the  practice  of  medicine,  but  also- 
the  practioe  of  surgery  and  obstetrics.  We 
have  no  doubt  but  that  the  legislature  had 
the  power  to  define  what  acts  would  consti- 
tute the  practioe  oS  medicine,  which  it  had 
done  in  S  17.  Further,  as  popularly  under- 
stood, surgery  and  otntetrici  are  eadi  a  part 
of  the  healing  art, — the  art  of  medicine.  In 
this  country,  as  a  rule^  the  surgeon,  physi- 
cian, and  obstetrician  are  usually  oomprlsed 
in  one  and  the  same  person,  and  he  who  prac- 
tises these  arts  combined  is  popularly  con- 
sidered aa  practising  medicine,  no  matter 
which  one  of  the  three  arts  he  may  at  any 
one  time  be  utilizing.  The  objection  is  un- 
tenable. 

It  is  insisted  that  the  statute  under  con- 
siderataon  is  void,  because  it  is  prohibitive 
in  its  scope  and  effect.  The  oonetruetaon  of 
the  act  which  oouosd  places  upon  it  we  are- 
unwilling  to  adopt.  Tlie  statute  undertake* 
to  r^ulate,  and  it  Is  not  prohibitive  in  ita 
nature.  Anyone  who  has  oomplied  with  the 
provisions  may  practise  medicine  in  thi* 
state.  It  is  prohibitive  only  as  to  those  who 
have  not  been  duly  licensed  by  the  Btat» 
board  of  health  to  practise  the  art  of  heal- 
ing. 

The  information  contained  sixteen  counts, 
each  charging  a  misdemeanor  in  violating  the 
statute  in  question.  It  is  claimed  the  court 
erred  in  not  requiring  the  county  attorney 
to  elect  upon  which  count  he  would  proceed. 
The  ruling  waa  proper,  aa  the  offense* 
charged  were  of  a  sinular  kind.  Haru  v. 
State,  50  Neb.  160,  69  N.  W.  838;  Hurlhurt 
V.  State,  62  Neb.  428,  72  N.  W.  471. 

A  number  of  objections  are  urged  in  the 
brief  of  defendant,  all  of  which  have  had 
due  consideration,  and  we  have  failed  to  dis- 
cover that  any  reversible  error  luis  been 
pointed  out  by  his  counsel.  The  verdict  ia 
supported  by  ample  evidenee. 

The  judffm&tt  is  affirmed. 

Behearing  dmied  January  S,  1901. 
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Edward  HANDEL.  Plff.  in  Err^ 

V. 

William  F.  CHAPLIN,  Superintendent  of 
PubUo  Worlu. 

(Ill  Oa.  800.) 

^ConvreDa  not  Umwlutf  leivlalAted  upon 
the  ftufcjeet  of  Ike  oCena«  of  «idlBB; 
Aptlded  McameK  or  appreHtlee*  to  dc- 
*ert  or  leBT«  a  foreign  vesael  wblle  In  the 
waters  ot  tbis  state,  tbe  leflalatare  of  the 
atate  bad  the  right  and  power  to  enact  1 
655  of  the  Penal  Code,  making  It  a  misde- 
meanor for  an;  person  to  aid  or  Induce  an 
articled  seaman  or  apprentice  to  desert  from 
-or  leave  bis  Teasel  while  In  the  waters  of  this 
state.  The  act  In  no  way  attempts  to  regu- 
late or  Interfere  with  commerce,  bat  la  an 
-aid  thereto.  Where  the  subject  Is  local,  and 
not  national.  In  Ita  natore.  and  doea  not  re- 
■qolre  a  uniform  srstem  of  regulation,  then, 
•in  the  absence  of  l^alatlon  on  It  by  Congress. 
At  maj  be  regulated  bj  the  state. 

(Angnat  7,  1900.) 

ERROR  to  tbe  Superior  Court  for  Chat- 
ham County  to  review  a  judgment  re- 
fusing to  release  petitioner  in  a  habeas  cor- 

Q proceeding  from  custody  to  which  he 
been  committed  lor  violation  of  a  stat- 
ute  against  asking  the  duertion  of  Bail- 
ors. Affirmed, 

The  facts  are  stated  in  the  report  ofiicial- 
I7  prepared  for  conaidCTation  1^  the  su- 
preme court,  which  waa  as  follows; 

Handel  filed  his  petition  for  the  writ  of 
haheas  corpus.  The  grounds  of  his  petition 
are  as  follows  1  **(!)  That  your  petitioner 
is  restrained  of  his  liberfy.  (2)  Tbe  per- 
son restraining  the  liberty  of  your  petitioner 
is  William  F.  Chaplin,  and  the  mode  of 
such  restraint  is  compulsory  work  and  la- 
l>or,  and  confinement  in  the  county  chain 
gang  of  Chatham  county;  and  the  place  of 
such  detention  is  at  the  camps  of  said  coun- 
chain  {ptng  in  the  eonnty  of  Chatham, 
as  aforesaid.  (8)  The  eause  or  pretense 
of  Bueh  restraint  of  your  petitioner 
aa  aforesaid  Is  a  sentence  passed  upon 
your  petitioner  on  January  26,  1900,  by  the 
Honorable  T.  H.  Norwood,  judge  of  the  city 
court  of  SaTannah,  a  copy  of  which  sentence 
is  hereto  annexed,  and  made  a  part  of  this 
petition.  (4)  Petititmer  says  tnat  said  re- 
straint of  him,  your  petitioner,  by  the  said 
William  F.  Chaplin,  superintendent  of  the 
public  works  of  said  county,  is  illegal  in 
that:  First.  Your  petitioner  was  sen- 
tenced, aa  hereinbefore  set  forth,  for  viola- 
tion of  tbe  provisions  of  S  665  of  the  Penal 
-<Jode  of  1896  of  this  atate,  as  will  appear 
from  the  accusntion  in  said  case,  of  file  with 
the  clerk  of  said  city  court,  a  ciopy  of  which 

•Headnote  br  Fau.ioaiit,  J. 


Note. — That  a  state  statute  making  It  an  of- 
-fenee  to  solicit  seamen  to  desert  Is  not  a  regu- 
lation of  foreign  or  Interstate  commerce,  see  In 
tbls  aeries  the  rase  of  Be  Toung  (Or.)  48  L.  B. 
A.  163,  and  footnote  as  to  llabllltj  of  third 
vsrty  for  Inducing  breach  of  contract. 
£1  L.  R.  A. 


is  hereto  attached  and  made  a  part  of  tfai* 

petition,  and  leave  of  reference  to  which  is 
hereby  prayed.  Second.  Said  $  655  is  tiAA 
and  unconstitutional  for  the  following  rea- 
sons: (o)  The  power  to  legislate  upon  the 
subject-matter  of  said  section  was  and  is 
the  exclusive  right  of  Congress,  and  taken 
completely  from  state  l^islaturea.  (6) 
That  by  reason  of  the  nature  f>f  the  subject- 
matter  legislated  upon  in  said  {  665,  and 
the  questions  and  interests  involved  in  said 
law,  the  power  to  l^slate  tiiereon  resides 
with,  and  should  be  exercised  exclusively  by. 
Congress.  (0)  Congress  had  full  power  to 
legislate  upon  the  subject-matter  involved 
in  said  S  665,  and  to  pass  laws  to  prevent 
the  evil  consequences  of  the  acts  in  said 
section  aimed  at  by  the  l^ialature  of  thia 
state,  and  in  pursuance  of  anch  rightful 
power  Congress  has  passed  a  full  and  cmn- 
plete  body  of  laws,  and  said  laws  are  now 
still  in  force;  and  therefore  said  S  055  is 
void  and  unconstitutional,  and  especially  so 
in  that  said  S  666  is  in  many  and  material 
respects  at  variance  with  and  in  repugnance 
to  the  aforementioned  laws  of  the  United 
States,  (d)  Said  S  666  is  void  by  reason 
of  its  repugnance  to  the  laws  of  tbe  Unit- 
ed States.  (0}  Said  S  665  is  void  by  reason 
of  S  2,  art  6,  of  tiie  Constitution  oi  the 
United  SUtcs,  and  f|  1,  2,  and  8  of  S  1. 
art  IS,  of  the  Constltntiai  of  the  state  of 
Georgia,  (f)  That,  if  any  part  of  said  S  ' 
656  is  valid,  such  valid  i>art  cann^  be  sep- 
arated from  the  unc<matitutional  and  void 
parts  of  said  act,  and  that  therefore  said 
section  should  be  declared  to  be  void  and  in- 
effective. Third.  The  bark  referred  to  in 
the  attached  accusation,  and  called  tbe  D. 
H.  Morris,*  U  a  "Sanr^pMU  baric" 

AcotuatUm :  > 
State  of  Georgia,  County  of  Chatham,  (^iy 
of  Savannah. 
And  now,  on  this  26th  Haj  of  Janiiaiy, 
in  the  year  ot  onr  Lord  1900,  comas  William 
W.  Osborne,  solicitor  general  of  the  eastern 
judidal  circuit  of  Georgia,  who  proaeeutea 
for  the  state  of  Georgia,  in  the  eity  court 
of  Savannah,  and  by  accusation  made  on 
oath,  and  in  accordance  with  the  statute 
in  such  case  made  and  provided,  in  the 
name  or  behalf  of  the  citizens  of  Georgia, 
charge  and  accuse  John  Bowen  and  Edward 
Handel,  of  the  county  of  Chatham  and  state 
aforesaid,  with  the  offense  of  misdemeanor 
for  that  the  said  John  Bowen  and  Edward 
Handel,  in  the  county  of  Chatham  and  state 
of  Geoi^a  aforesaid,  on  the  20th  day  of 
January,  in  the  year  of  our  Lord  1900,  did 
aid  fme  John  Bendecksen,  an  articled  nea- 
man  on  baik  D.  H.  Morris,  to  desert  frtmi 
or  leave  his  vessel  while  in  the  waters  of 
this  state,  contrary  to  the  lavrs  of  the  said 
state,  the  good  order,  peace,  and  dignity 
thereof.  W.  W.  Osborne, 

Solicitor  General,  E.  f.^ot  G4<Kftia. 
Digiiized  by 


Hahdbl  t.  Chapuh. 


TBI 


V  Habeas  corpus. 


Ou  retnrn  of  the  peUtlon  and  aiuwer 
4bercU,  and  after  argunuint  had,  the  court 
'fdered  the  foUoviiig  Judgment: 

Judgmenfc  of  the  Court, 
la  Chatham  Superior  Court. 
Edward  Handel  \ 

V, 

William  F.  Cfaapliit,  , 
SupL  cf.Fuhlie  Works.) 

The  petitioner  was  convicted  and  sen- 
tenced by  the  city  court  of  Savannah,  un- 
-der  }  656  of  the  Penal  Code  of  1896,  for 
Aiding  one  John  Bendcckaen,  a  seaman,  to 
desert  from  the  bark  D.  H.  Morris.  It  is 
admitted  that  the  bark  was  a  foreign,  Nor- 
w^ian,  bark,  and  that  tiiere  is  no  law  of 
tlM  United  States  eorariuff  the  precise  ease, 
■aad  that  the  section  of  the  Criminal  Code 
does  not  conflict  with  any  statute  of  the 
United  States,  nor  interfere  directly  or  in- 
4irectlj  with  foreign  or  interstate  com- 
merce. It  is  claimed,  however,  that  the 
United  States  having  exclusive  jurisdic- 
tion, and  having  ijegifllated  with  refer- 
•enca  to  American  seamen  and  ships,  the  si- 
lence of  Congress  upon  the  subject  of  for- 
eign ships  and  seamen  amounts  to  the  ex- 
clusion of  state  action;  and  the  section  is 
therefore  claimed  to  be  unconstitutional  lor 
the  reasons  stated  in  the  ^tition,  and  the 
•eonvietion  and  sentence  void  and  of  no  ef- 
fect. Regarding  this  state  statute  as  a 
purely  local  law,  under  the  police  power.  Af- 
fecting persona  within  this  jurisdiction,  and 
not  in  conflict  with  any  law  or  jurisdiction 
of  the  United  States,  interfering  in  no  re- 
apeci  wiih  foreign  or  Interstate  commerce 
•or  with  any  jurisdletion  of  tjie  laws  of  the 
United  Staten,  but,  rather,  promotive  of 
both,  it  is  held  that  S  66S  is  a  valid,  consti* 
tntional  law;  and,  petitioner  having  been 
lawfully  convicted  under  said  law,  his  ap- 
plication for  release  is  refused,  and  he  is 
hereby  remanded  back  into  custody,  that  the 
sentence  of  the  city  court  of  Savannah  may 
%■  carried  out  R.  Falligant,  Judge. 

In  C^n  court,  Apl.  7,  1900. 

To  which  judgment  Handel  excepted. 

Metsrt.  Ztobert  J,  Travis  and  John  It. 
Tn-wiMf  for  plaintiff  in  error. 

The  power  of  Congress  to  legislate  upon 
-the  subject-matter  is  exclusive. 

Deety,  Shipping  i,  Admiralty,  f  2;  Vnit- 
M  BtQtea  V.  Coombs,  12  Pet.  72,  9  L.  ed. 
1004;  Prentice  ft  Egan,  Commerce  Clause 
«f  Fed.  Const,  p.  59. 

The  state  should  not  legislate  where  the 
sobject-matter  will  clearly  admit  of  one 
uniform  system  of  I^Blation,  or  where  uni- 
formity of  r^ulations  affecting  alike  all 
the  states  is  required. 

Hcntfersofi  v.  New  York,  02  U.  8.  260,  272, 
nom.  Hrndtrwon  r.  Wickham,  S3  L.  ed. 
543,  649;  Citrdwctl  t.  Amerioon  Bridge  Co. 
113  U.  S.  210.  28  L.  ed.  961,  6  Sup.  Ct.  Rep. 
423. 

This  is  not  an  exercise  of  the  police  power 
of  the  state. 

Hmderton  r.  Vew  York,  92  U.  S.  260,  tub 
nom.  Hendmvm  T.  Wt^ham,  23  L.  ed.  543. 
CI  I«.  R.  A.  40 


A  statut*  whi^  obstmcts  the  mtrance 
into  the  state  of  persons  who  are  neither 
paupers,  vagabonds  nor  criminals,  or  in  any 
wise  unsound  in  body  or  mind,  is  not  an  ex- 
ercise of  the  plaice  power  in  any  just  sense 
of  that  term. 

Prentice  ft  Egau,  Commerce  Clause  of 
Fed.  Const,  p.  68 ;  ataU  v.  The  Conatitution, 
42  Cal.  670. 

Had  the  state  a  right  originally  to  enact 
these  laws.  Congress  has  now  covered  the 
whole  subject  with  a  set  <rf  statutes. 
State  laws  on  the  some  subject  are  void. 
Desty,  Shipping  ft  Admiralty,  f  4,  note  6. 
The  state  cannot  pass  even  supplementary 
or  au:dliary  legislation  on  the  same  subject. 
Congress  having  acted. 

Prigg  r.  Prnnej/hamia,  16  ^et.  017,  10  L. 
ed.  1080;  Aousfon  Ifoore,  6  Wheat  21, 
6  L.  ed.  24 ;  Hherlook  v.  AlUng,  03  U.  S.  09, 
23  L.  ed.  819. 

The  intention  of  Congress  may  be  muii- 
fested  as  clearly  by  what  it  leaves  out  as 
by  what  it  expressly  provides  for. 

Desty,  Shipping  ft  Admiralty,  f  2,  note 
7 ;  Golden  v.  I'rince,  8  Wash,  C.  C.  313,  Fed. 
Cas.  No.  6,300,  headnote  9;  Cotfington  d  C. 
Bridge  Co.  v.  Kentucky,  164  V,  8.  212.  38 
Ll  ed.  006,  4  Inters.  Con.  Rep.  049,  14  Sup. 
Ct.  Rep.  1087 ;  State  T.  Pattermm,  T.  U.  P. 
Charit  (Qa.)  311 ;  State  v.  Plime,  T.  U.  P. 
CharU.  (Ga.)  142. 

Even  a  valid  police  regulation  by  a  ntate 
is  not  to  be  reiipeoted  in  a  case  tike  that  at 
bar,  after  the  subject  has  been  covered  with 
legislation  by  Congress. 

Lake  Shore  d  Jf.  8.  R.  Co.  v.  Ohio,  173 
U.  B.  208.  43  L.  ed.  707,  10  Sup.  Ct  Rep. 
465;  New  York,  N.  H.  d  E.  B.  Go.  t.  New 
York.  166  U.  S.  628,  41  L.  ed.  853,  17  Sup. 
Ct.  Rep.  418. 

Section  G40  of  the  Code  clearly  applies 
to  all  seamen,  whether  serving  on  American 
or  foreiifn  boats. 

Tlie  United  States  statute  on  the  same 
subject  applies  only  to  American  seamen. 

Ex  parte  D'OUo&ra,  1  Oall.  474.  Fed.  Gas. 
No.  3.967. 

Hence  the  state  law  ia  void  by  reason  of 
repugnance. 
Coolf7.  Const.  lim.  6th  ed.  p.  211. 
A  further  repugnance  lies  in  the  action 
of  the  state  law  upon  foreign  seamen.  Not 
only  has  it  been  the  established  policy  of 
Congress  not  to  punish  foreign  seamen  who 
may  deiiert  from  their  vessels,  but  it  has 
been  its  ctfsr  and  unvaried  policy  not  to 
interfere  with  or  in  any  way  punish  the  Ol- 
couragenient  of  such  desertion. 

Grant  v.  United  States,  7  C.  C.  A.  438, 
16  U.  S.  App.  243.  68  Fed.  Rep.  696;  Unit- 
ed States  V.  Mingee,  5  Hughes.  494.  10  Fed. 
Rep.  667. 

If  such  has  been  the  policy  <a  Congress, 
then  the  state  law  cannot  stand. 

Holmes  v.  Jennison,  14  Pet.  574,  10  L. 
ed.  590. 

Messrs.  W.  W.  Osborao  and  J.  B. 
Sausy,  Br^  for  defendant  in  error. 


P«r  Chulami 
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iKDtARA  SOPRBm  COUBT. 


INDIANA  SUPREME  COURT. 


Be  Petition  of  f^eorge  L.  DENNY  for  Per- 
misaioQ  to  Practise  Law. 

(  Ind  ) 

1.  Judicial  notice  will  be  talcea  of  tke 
nnmber  of  vetes  caat  In  tbe  state  at  a 
general  election  oo  a  conBtltutloiuU  amend- 
ment and  also  tbe  namber  cast  (or  goTernor 
and  for  pi-esldentlal  electors,  as  the  same 
have  been  returned  to  the  secretary  ot  state. 

St  A  eoBstltntloBftl  amemdmeBt  la  not 
ntUed  1»-  K  majority  **tti«  •lectors 
of  tbe  state,"  wlthla  tbe  meaninx  of  Const, 
art.  16,  i  1,  requiring  a  majority  of  said  elec- 
tors to  ratify  an  ameDdment,  where  the  per- 
sons votliv  la  favor  of  it  at  a  general  elec- 
tion, though  more  than  those  wbo  vote 
against  It,  an  less  than  half  of  those  who 
Tota  for  goremor  or  (or  President,  or  even 
for  another  constitutional  amendment  on  the 
same  ballot,  notwithstanding  the  provision  of 
art.  16,  I  2,  that  where  two  or  more  amend- 
ments are  submitted  at  the  same  time  they 
shall  IM  submitted  In  sncb  manner  that  the 
electors  shall  vote  for  or  against  each  ot 
Uiem  separately. 

S>  The  vote  on  a  eonstltntlonal amend- 
MOBt  nt  m,  seneral  election  at  which  the 
question  waa  submitted  by  the  last  preced- 
ing general  assembly,  which  was  tbe  only 
gnieral  assembly  authorized  to  speak  oo  the 
■abject,  Is  not  to  be  deemed  a  special  elec- 
tion so  that  Judicial  notice  of  tbe  votes  cast 
at  the  seoerai  election  cannot  be  taken  in  de- 
termining whether  or  not  the  amendment  re- 
ceived the  requMte  vote,  merely  because  the 
procedure  did  not  conform  to  a  statute  passed 
some  years  previously,  refracting  the  aubmis- 
■iou  of  Bucb  amendments. 

4.  A  eonatitntionnl  reanlrement  that 
smendment*  sliall  be  snbmllted  so 
that  tbe  electors  a  ball  vote  (or  or 
mminst  eacb  ■eiiarntel}'  does  not  limit 
the  consideration  to  the  votes  caat  for  or 
agilnit  the  amendment  alone.  In  determlulog 
whether  or  not  It  has  been,  ratified  by  a  ma- 
}orltj  of  the  electors  of  the  state. 

</orda»,  J.,  dissents.) 

(Febmarj  1,  1001.) 

APPEAL  by  petitioner  from  a  judgment  of 
tbt  Circuit  Court  for  Marion  Cmmty  I'e- 
foiing  him  permiMion  to  prUtiae  law.  Be- 

The  facts  are  atat«d  in  th«  opinion. 

Messrs.  WilliMii  Watson  WoolleB 
and  Evona  Woollen,  for  appellant: 

Tbe  proposed  amendment  of  the  eonstitu- 
tjonal  provision  &a  to  admission  to  practise 
law  was  not  ratified  by  the  electors,  for  the 
reEuon  that,  while  receiving  a  majority  of 
the  TOtes  cast  on  the  qneBUoii,  it  was  not, 
as  required  by  artitde  IS  of  the  Constitution, 
ratifled  by  "a  majori^  of  said  dectors." 

TIw  argument  based  on  the  rule  as  to  the 


Noia. — Aa  to  what  eonstltutea  mfBclent  ma- 
jority, there  Is  to  be  fonnd  In  this  series  a  note 

to  Lawrence  v.  Ingersoll  (Tenn.)  6  L.  R.  A. 
310;  also  the  cases  of  State  e»  ret.  Cope  v. 
Foraker  (Ohio)  6  L.  R.  A.  422 ;  Smith  v.  I'roc- 
tor  (N.  y.)  14  L.  R.  A  403;  People  0*  rsL 
WeUs  T.  Berkeley  (Cal.)  S3  L.  R.  A.  838:  State 
e*  rsL  UtUe  T.  Langlle  {V.  D.j  82  L.  B,  A 
61  L.  IL  A. 


presumption  of  acquieeoenoe  those  alMenk 
(or  present  and  not  voting)  is  unsound  for 
tlie  reason  that  the  rule  is  only  applicable  in 
default  of  unmistakable  provision  regarding- 
the  number  of  votes  which  shall  be  deter- 
mined. 

South.  Bend  v.  hetois,  138  Ind.  518,  37  K. 
E.  9m,  distinguished;  Oldknoto  t.  Wain- 
ici-ight,  2  Burr.  1021 ;  Logansport  v.  Legg,  20- 
Ind.  315;  RusliviUe  Gas  Go.  v.  Rushville,  121 
Ind.  206,  (f  L.  R.  A.  315,  23  N.  E.  72;  Statt 
ex  rel.  Duane  v.  Fagan,  42  Conn.  32. 

We  have  such  unmistakable  provision  iu 
the  words  "majority  of  said  electors,"  and 
therefore  tbe  rule  aa  to  the  {Kesumption  of 
acquiescence  does  not  apply. 

United  States  v.  Wilibergery  5  Wheat.  76^ 
5  L.  ed.  37;  liladc,  SUt.  Constr.  &  Interpre- 
tation of  Laws;  Sanford  y.  PreiUioe,  28  Wis.- 
358 ;  Uontgom^  County  Fiaeal  Ot.  T.  Tritn- 
ble,  20  Ky.  L.  Rep.  827,  42  L.  R.  A.  7S8,  4T 
a  W.  773.  / 

It  beong  impoaeiUe  to  aeoertain  aeenrate- 
ly  the  number  of  the  decton,  the  court  will 
accept  the  testimony  of  the  ballot  box  aa  con- 
clusive, but,  in  doing  so,  will  recognize  that 
every  person  who  has  put  in  the  box  a  bal- 
lot, for  whatsoeMir,  has  thweby  proved  him- 
seJf  an  elector,  and  mtut  be  OOUnted  as  <me- 
of  the  electors. 

Carroll  County  Supers,  v.  Smith,  111  U. 
!S.  556.  28  L.  ed.  517,  4  Sup  Ct.  Rep.  539; 
McCrary,  Elections,  i  183;  County  Seat  of 
Liiin  County,  15  Kan.  626 ;  Montgomery- 
County  Fiscal  Ct.  v.  Trimble,  20  Ky.  L.  Rep. 
827,  42  L.  R.  A.  738,  47  S.  W.  773;  State  » 
rel.  Durkheinwr  v.  Orace,  20  Or.  154,  25  Pac. 
382;  May  v.  Bermel,  20  App.  iDiv.  53,  40  N. 
Y.  Supp.  622;  State  e»  rel.  lAUle  v.  hanglie^ 
5  N.  D.  594,  82  L.  R.  A.  723,  67  N.  W.  958; 
Bayard  v.  Klinge,  16  Minn.  249,  Gil.  221: 
People  esD  rel.  Wheaion  v.  Wiant,  48  III. 
203;  Stati,  CJi  rel.  McClurg  v.  Poicell,  77 
MiM.  543,  48  L.  R.  A.  652,  27  So.  927  ;  Statr 
ex  rel.  Stevenson  v.  Babcock,  17  N'eb.  188,  22* 
N.  W.  372;  State  ex  rel.  Cope  v.  Foraker,  46 
Ohio  SL  677,  6  L.  R.  A.  422,  23  N.  E.  491. 

The  followincr  cases,  not  involving  the- 
adoption  of  constitutional  amendments,  sup- 
port our  proposition; 

People  V.  Berkeley,  102  Cal.  298,  23  L.  R. 
A.  838,  36  Pac.  591 ;  People  e»  rcl.  Wheaton' 
V.  Wiant,  48  111.  263;  Stcbbins  v.  Grand  Rap- 
ids Suiier.  Judge,  108  Mich.  693,  00  K.  W. 
594;  Bayard  v.  Klinge,  16  Minn.  249.  Oil. 
221;  State  T.  Wmfeetmeter,  3S  Mo.  103; 
Stale  ex  rel.  lAteon  t.  McOowan,  138  Mow 
187,  39  S.  W.  771  i  Eni/art  t.  fianooer  Twp, 
25  Ohio  St.  618. 


728;  Belknap  t.  Louisville  (Ky.)  84  L.  B.  A 
256;  Bryan  Stephenson  (Neb.)  85  L.  R  A. 
752;  De  Boto  Parish  Citltens  &  Taxpayers  v. 
Williams  (Ls.)  87  L.  R.  A.  761 :  State  ex  ret. 
Douglas  County  v.  Cornell  (Neb.)  39  L.  R.  A. 
518 ;  Montgomery  County  Fiscal  Ct.  v.  Trimble- 
(Ky.)  42  L.  R.  A.  788;  Sute  e»  ret  HcClurg  v- 
Powell  (Miss.)  48  L.  B.  A.  «V^^^f,Ir> 
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Mtmsrt.  Timothy  B.  Howard,  Morrill 
Moore s,  aad  Caulas  0.  Hsdloy,  with  Mr. 
W.  L.  Tar^i  Attarner  Oateral,  for  the 
tiUte: 

Where  a  measure  ii  proposed  to  the  peo- 
ple, and  its  adoption  is  made  to  depmd  on  a 
vote  0/  the  majority,  ttiose  who  do  not  vote 
are  considered  as  acquiescing  in  the  result 
declared  by  those  who  do  TOte,  even  though 
those  voting  constitute  a  minority  ci  those 
entitled  to  vote. 

Bl.  Joseph  Twp.  v.  Rogers,  16  WalL  644, 
21  L.  ed.  328;  Cau  County  v.  Johnaton, 
«S  TJ.  B.  360, 24  L.  ed.  416 ;  Douglan  v.  Pike 
Ootmty,  101  U.  a  677, 26  L.  ed.  0C8;  OarroU 
County  8uper$.  y.  Smith,  111  U.  S.  S66,  28 
L.  ed.  517,  4  Sup.  Ot  Rep.  fi39;  Know  Coun- 
ty V.  Ninth  Nat.  Bank,  147  U.  S.  89,  37  L. 
ed.  90,  13  Sup.  Ct.  Rep.  267;  Mobile  8av. 
Bank  v.  Oktibbeha  County  Supert.  22  Fed. 
Rep.  6S0,  24  Fed.  Rep.  110;  Madieon  County 
V.  Priestly,  42  Fed.  Rep.  817;  Louisville  d 
W.  H.  Co.  V.  IktmdeOK  UoutUy  Ot.  1  Sneed, 
637, 02  Am.  Deo;  4a2;  State  ea  tvl.  Lanier  v. 
Padgett,  10  Fla.  630;  iiunnocan  v.  Cfreeii,  67 
IIL  67 ;  Pt^yle  em  ret.  Oiltnatt,  C.  A  8.  R.  Co. 
r.  Barp,  67  111.  62;  Taylor  y.  MoFadden,  S4 
Iowa,  260,  60  N.  W.  1070;  De  Soto  Pariah 
Citi^ne  A  Taxpayore  v.  WilHcma,  40  La. 
Ann.  437.  87  L.  R.  A.  768,  21  80.  047;  Tay- 
lor  y.  Taptor,  10  Minn.  107,  Oil.  81;  Reiger 
T.  Beaufort  Comra.  70  K.  a  819;  Alley  y. 
DenaoH,  8  Tex.  207 ;  State  em  rei.  Baaaett  v. 
Benick,  37  Mo.  272;  State  y.  Binder,  38  Mo. 
456;  Metcalfe  y.  Seattle,  1  Wash.  207,  26 
Pac.  1010;  Yealer  v.  Seattle,  1  Waah.  308,  26 
Pac  1014;  Sanford  v.  Prentice,  28  Wis.  358. 

When  a  question  is  required  to  be  submit- 
ted  at  a  certain  regular  election,  and  is  made 
to  depend  upon  a  majority  of  tlie  votee  cast 
at  "such  election,"  a  malority  of  aU  the 
votes  out  at  the  elecUon  u  meant,  and  not 
merely  a  majority  ctf  the  votes  caat  on  that 
particular  questim. 

State  ex  rel.  Steoenaon  r.  Bahooek,  17 
Keb.  188, 22  N.  W.  372;  Teoumaeh  Nat.  Bank 
y.  Saundera,  61  Neb.  801.  71  N.  W.  770; 
State  at  rel.  Cope  v.  Poraker,  46  Ohio  St. 
677,  6  L.  R.  A.  422,  23  K.  E.  491;  State  ect 
rO.  DobMna  y.  Sutterfteld,  64  Uo.  301 ;  State 
est  rel.  Lilaon  y.  MeQwean,  138  Uo.  187,  SO 
S.  W.  771 ;  State  em  rel.  Jones  y.  Lanoaater 
County  Comra.  6  Neb.  474;  People  em  rel. 
Daeetiport  y.  Broton,  11  111.  480;  People  ea 
rel.  Oaiaea  Oamer,  47  IIL  246;  Bayard  t. 
KUnge,  10  Minn.  249.  Gil.  221;  People  v. 
Berkeley,  102  Cal.  307,  23  L.  K  A.  838,  30 
Pae.  501;  Enyart  y.  Banover  Ttcp.  26  Ohio 
8t  618. 

Where,  at  a  general  election,  a  proposition 
is  submitted  to  the  voters,  the  result  of  the 
vote  oa  the  proposition  will  be  determined  by 
the  votes  cast  for  and  against  it,  in  the  al>- 
wnee  of  a  provision  in  the  law  under  which 
it  is  submitted,  to  the  contrary. 

Dayton  v.  St.  Paul,  22  Minn.  400;  Green 
y.  State  Bd.  of  Canvaaaers  (Idaho)  47  Pac. 
250;  State  em  rel.  Larabee  v.  Barnes,  3  N.  D. 
810.  65  N.  W.  883;  Oilleapie  v.  Palmer,  20 
Wis.  644;  Bott  t.  Wuria,  63  N.  J.  L.  289,  46 
L.  R.  A.  251.  41  Ati.  744,  881;  Rowland  v. 
Sam  Joaquin  County  Supers.  109  Cal.  162, 41 
ML.S.A. 


Pac.  864;  Montgomery  County  Fiscal  Ct.  v. 
Trimble,  20  Ky.  L.  Rep.  827,  42  L.  R.  A.  738, 
47  S.  W.  773;  State  em  rel.  Little  v.  Langlie, 
5  N.  D.  594,  32  L.  R.  A.  723,  67  N.  W.  958; 
Marion  County  Comra.  y.  Winkley,  20  Kan. 
30 ;  State  em  rel.  Crocker  y.  Sohola,  41  Kan. 
1,  20  Pac.  523. 

Where  a  legislative  body  provides  that  a 
proposition  shall  be  submitt^  to  the  voters, 
that  those  in  favor  of  the  proposition  shall 
cast  an  afllrniative  vote,  and  that  those 
electors  opposed  to  it  shall  cast  a  negative 
vote,  and  that  a  "majority  of  the  votes  giv- 
en" shall  be  requisite  to  the  adoption  of  the 
proposed  measure,  then  the  only  votes  to  be 
counted  and  considered  in  determining 
whether  t}ie  measure  is  adopted  or  not  are 
those  which  are  given  on  the  particular  ques- 
tion involved. 

Montgotnery  County  Fiscal  Ct.  v.  Trimble, 

20  Ky.  L.  Rep.  827,  42  L.  R.  A.  738,  47  S.  W. 
773;  Boloomb  y.  Itavia,  56  111.  413;  Davis  v. 
BrouM,  46  W.  Va.  722,  84  8.  E.  830;  Walber 
y.  Oawald,  68  Md.  150,  11  Ati.  711 ;  Orsm  t. 
State  Bd.  of  Caimaaaers  (Idaho)  47  Pac. 
269;  South  Bmtd  y.  Lewis,  US  Ind.  686,  87 
N.  K.  986. 

The  Constitution  requires  an  amendment 
to  be  agreed  to  "by  a  majority  of  all  the 
members  elected  to  each  house,"  but  does  not 
require  fur  its  adoptim  a  vote  of  all  "the 
electors  of  the  state." 

De  Soto  l*ariah  Citizmu  d  Tampayera  y. 
WilliatM,  40  La.  Ann.  437,  87  L.  R.  A.  768, 

21  So.  647. 

As  by  the  Constitution  ofBcers  may  only 
be  elected  on  the  day  fixed  by  the  ConsUtu- 
tion  for  gaieral  elections,  while  proposed 
amendments  may  be  submitted  at  any  time, 
the  ooineidence  of  two  elections,  one  for  of- 
ficers, and  the  other  upon  prcmosed  unend- 
ments,  does  not  make  Uie  votes  taken  on  that 
day  one  election.  Hie  electi«is  then  taken 
are  as  separate  and  distinct  as  If  taken  oa 
different  days. 

Botoland  v.  San  Joaquin  County  Bupera. 
100  Cal.  162,  41  Pac.  864;  State  eir  rel.  Durk- 
heimer  v.  Orace,  20  Or.  164,  26  Pac.  382; 
AriHOitr  Broa.  Bkg.  Co.  y.  Finney  County 
Comra.  41  Ftod.  Rn>.  321 ;  Jonea  y.  Com.  20 
Ky.  L.  Rep.  G61, 47  S.  W.  828 ;  Rusk  y.  Com. 
20  Ky.  L.  Rep.  776, 47  S.  W.  687. 

Voters  who  caet  an  amendmoit  ballot 
marked  neither  "for"  nor  "sgainst"  are  to  be 
treated  as  "present  and  not  voting,"  and  to 
be  regarded  as  assenting  to  the  will  of  the 
majority. 

Walker  y.  Oatoald,  68  Md.  160,  11  Atl. 
711;  Smith  Prootor,  130  N.  Y.  819,  14  L. 
R.  A.  403«  29  K.  E.  312;  May  y.  Bermel,  20 
App.  Div.  63,  46  N.  Y.  Supp.  622;  Jfontjrom* 
ery  County  Fiaoal  Ct.  v.  Trimble,  20  Ky.  Ij, 
Rep.  827.  42  L.  R.  A.  738,  47  8.  W.  773; 
Marion  County  Supera.  v.  Winkley,  29  Kan. 
40;  State  em  rel.  Crocker  v.  Echols,  41  Kan. 
1,  20  Pac.  523;  Demter  v.  Raine,  18  <%io  L. 
J.  61 ;  Lamb  v.  Cain,  129  Ind.  486,  14  L.  R. 
A.  618,  20  N.  E.  13;  Bohlichter  y.  Xeiter, 
156  Pa.  119,  22  L.  R.  A.  161,  27  Atl.  46; 
Kuna  y.  Robertson,  ISA  III.  394,  40  N.  E. 
343;  RuahviUe  Oat  Go.  v.  Ruahville,  121  Ind. 
206.  6  I.  R.  A,  8l6f,^2|^^.^BQ>J^^^ 
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rel.  Drummond  t.  Dillon,  125  Ind.  69,  2S  N. 
£.  136;  titaie  M  rci.  ITaftien  t.  Vanoadal, 
131  ind.  3B1.  U  L.  IL  A.  832,  81  K  E.  70; 
Davit  Y.  Brovm,  46  W.  Va.  720»  34  S.  E. 
S3t>i  fifotd  es  rel.  y'owiff  t.  Yate$,  19  Mont. 
230.  37  L.  R.  A.  205,  47  Pae.  1004;  Somers 
T.  Bridgeport,  60  l>)nn.  528.  22  Atl.  1015; 
afty.  Gen.  V.  IShepevrd,  62  N.  H.  383;  Old- 
know  V.  H^attKcrijrAt,  2  Burr.  1017. 

In  the  abfience  of  restriotive  l^slation, 
courts  have  an  inherent  power  of  self-pro- 
tection in  the  matter  of  the  admission  of  at- 
torneys as  officers  of  the  court ' 

Ae  Leaelh  134  Ind.  671.  21  U  B.  A.  701, 
34  N.  R  041 ;  Ex  parte  Secombe,  19  How. 
13,  16  L.  ed.  565;  Manning  v.  Frenck,  141) 
Mass.  3U1,  4  L.  R.  A.  339,  21  N.  E.  945;  Ex 
jKirte  Oriffitha,  118  Ind.  83,  3  L.  It  A.  398, 
20  N.  E.  513;  State  ea  rel.  Bovey  v.  Koble, 
118  Ind.  35i).  4  L.  R.  A.  101.  21  N.  £.  244. 

Bmkflv,  J..  deliTered  the  opinion  ot  the 

court: 

Section  21  of  article  7  of  the  Constitution, 
in  force  from  November  1,  1861.  reads, 
"Every  person  of  good  moral  character,  be- 
ing a  voter,  shall  be  entitled  to  admission 
to  practise  law  in  all  courts  of  justice."  At 
the  election  in  November,  1900,  a  proposed 
amendment,  to  take  the  place  of  the  forego- 
ing provision,  to  the  effect  that  "the  general 
assembly  shall  law  prescribe  what  quali- 
fleatious  shall  be  necessary  for  admission  to 
practiHe  law  in  all  courts  of  justice,"  was 
submitted  to  the  electors  of  the  state.  On 
the  assumption  that  the  proposed  amend- 
ment had  been  adopted,  and  on  the  further 
assumption  that  it  was  within  the  court's 
prerogative  to  prescribe  quatlfleatlons  by 
rule,  without  waiting  for  the  general  as- 
sembly to  change  the  present  statutory  pro- 
viriona  on  the  subject,  the  Marion  circuit 
•ourt  estublitihed  rules  and  appointed  a 
board  of  examiners.  Thereafter  the  peti- 
tioner, Mr.  Denny,  applied  to  be  admitted  to 
practise  law  in  the  Marion  circuit  court,  on 
the  qualiflcationa  only  that  he  was  a  person 
of  good  moral  character  mad  a  voter  in  Mar- 
fen  county,  Indiana.  On  the  trial  the  court 
specially  found  these  facts:  Mr.  Denny  is 
a  person  of  ^ood  moral  efaaraeter.  and  a 
voter  in  Marion  county,  Indiana.  At  the 
"eneral  election  in  Indiana  on  Kovemlwr  6, 
1800,  65S,0Ud  votes  were  cast  for  various 
candidates  for  the  office  of  governor  of  Indi- 
ana. At  an  election  held  upon  the  same  day 
throughout  the  state  of  Indiana,  pursuant 
to  an  act  of  the  general  assembly  approved 
March  6,  1809  (Acts  1899,  p.  660),  then! 
were  cast  for  the  amendment  in  question 
240,081,  votes,  and  against  it  144,072  votes. 
A  motion  was  made  for  the  admission  of  Mr. 
Denny  to  practise  law  in  the  Marion  circuit 
court,  and  he  declined  to  submit  to  an  ex- 
amination as  to  his  qualifications  to  be  ad- 
mitted, as  provided  by  the  rules  of  that 
court.  As  a  conclusion  of  law  the  court 
stated  that  Mr.  Denny  was  not  entitled  to 
admission,  and  judgment  was  entered  ac- 
cordingly. Mr.  Deni»'  appeals,  and  assigns 
that  the  conclusion  of  law  ia  erroneous.  The 
attorney  general  appean  la  aapport  of  tlu 
61  L.  R.  A. 


judgment.  If  the  proposed  amendment  bos 
not  been  adopted,  toe  conclusion  of  law  and 
the  jwk^ent  cannot  be  sustained. 

The  Conatituticoi  lays  down  the  only  pro- 
cedure by  which  an  amenduMot  nay  be 
adopted: 

"Art.  16,  S  !•  Any  amendment  or  amend- 
ments to  tills  Constitution  may  be  proposed 
in  either  branch  of  the  general  assembly; 
and  if  the  same  shall  be  agreed  to  by  a  ma- 
jority of  tlie  members  elected  to  each  of  the 
two  houses,  soeh  proposed  amendment  or 
amendments  shall,  witn  the  yeas  and  nays 
thereon,  be  entered  on  their  journals,  and  re- 
ferred to  the  general  assembly  to  be  chosen 
at  the  next  general  election;  and  if,  in  the 
general  assembly  so  next  chosen,  such  pro- 
posed amendment  or  amendments  shall  be 
lu^reed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the 
duty  of  the  general  assembly  to  submit  suelt 
amendment  or  amendments  to  the  electors 
of  the  state ;  and  if  a  majority  of  said  elect- 
ors shall  ratify  the  same,  such  amendment 
or  amendments  shall  become  a  part  of  this 
Constitution. 

"Sec  2.  If  two  or  more  amendments  shall 
be  submitted  at  the  same  time,  they  shall 
be  submitted  in  such  manner  that  the  elect- 
ors shall  vote  for  or  against  each  of  aueh 
amendments  separately;  and  while  such  an 
amendment  or  amendments  which  shall  have 
been  agreed  upon  by  one  general  assembly 
shall  be  awaiting  the  action  of  the  succeed- 
ing general  assembly,  or  of  the  electors,  no 
additional  amendment  or  amendments  ^all 
be  proposed." 

The  proposed  amendmott  in  question  and 
one  other  received  the  affirmative  votes  of  a 
majority  of  the  memlMrs  elected  to  each 
house  of  the  general  assemblies  of  1897  and 
1899.  It  thereupon  became  the  duty  of  the 
general  assembly  of  1899  to  proWde  for  the 
submission  of  the  proposed  amendments  to 
the  electors  of  the  state.  For  this  purpose 
the  above-mentioned  act  was  passed,  which 
provides  "that  there  shall  be  a  vote  taken 
by  the  people  at  the  next  general  election," 
to  be  held  on  November  Q,  1000,  on  the 
adoption  or  rejection  of  the  proposed  amend- 
ments; that  the  clerks  of  the  circuit  courts 
shall  cause  to  be  printed  tiriee  as  many  bal- 
lots, containing  the  two  amendments,  as 
there  were  votes  cast  in  their  respective 
counties  for  governor  at  the  general  election 
in  1896;  that  there  shall  be  printed  at  the 
left  of  each  amendment  the  words,  "For  the 
amendment,"  and  "Against  the  omendmrat," 
and  the  voter  shall  make  a  cross  with  a  blue 
pencil  in  the  square  to  the  left  of  whichever 
set  of  words  he  desires  to  vote;  that  the  bal- 
lots shall  I)e  delivered  to  the  election  pre- 
cincts in  the  same  manner  as  ballots  for  vot- 
ing for  district  and  county  officers  are  now 
delivered,  and  they  shall  be  delivered  to  the 
voters  before  entering  the  election  booth,  in 
the  manner  now  provided  by  law  for  deliver* 
ing  the  ballots  to  the  voters ;  that  the  elee- 
tion  board  shall  count  and  return  the  vote 
according  to  the  general  law  governing  elec- 
tions; that,  after  the  letnma  in  each  county 
«,  Ubul.l«I,  th.  .^^^^UQ^g]^ 
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McretJiiy  of  state  the  total  rote  cast  for  and 
againBt  each  amendment ;  that,  after  the  sec- 
retary tabulates  the  returns  from  all  the 
eounties,  he  shall  certify  to  the  governor  the 
total  vote  for  and  against  each  amendment; 
that,  *if  it  ihall  appear  tiiat  a  majority  of 
all  tlw  votes  oast  at  such  election  were  given 
tn  favor  of  the  adoption  of  either  or  both  of 
said  propoaed  constitutional  amendments, 
the  governor  shall  make  pr^lamation,  and 
it  or  ttiey  shall  then  become  part  of  the 
Constitution  of  the  state  of  Indiana."  The 

Sovemor's  proclamation  announced  that 
40.031,  votes  had  been  cast  for  and  144,072 
against  the  propoaed  amendment  in  question, 
mnd  314,710  for  and  178,060  agdnst  the 
ffther  proposed  amendment,  but  did  not  ^tate 
whether  either  had  been  adopted  or  rejected. 

In  our  system  of  government  a  written 
eoDstitution  is  the  highest  expression  of 
law.  None  other  emanates  directly  from  the 
sovereign  people  themselves.  It  is  the  de- 
liberate and  affirmative  utterance  of  the 
■overngn  majority.  It  seems  unnatural  to 
■ay  that  the  sovereign  majority,  the  authors 
of  the  designedly  permanent,  the  fundamen- 
tal, the  organic  law,  intended  that  any  of 
its  safeguards  should  be  abrogated  by  a 
failure  to  demand  the  abrogation;  that  the 
indifference  of  the  many  should  be  a  posi- 
tive element  in  effecting  an  organic  change 
derired  by  the  few;  that  a  judgment  abolish- 
ing the  writ  of  habeas  corpus  or  the  right 
«i  trial  by  juiy  should  be  taken  by  default. 
On  the  contrary,  one  would  expect  a  provi- 
sion that  the  charter  of  our  liberties  should 
stand  unaltered  until  the  sovereign  majority 
by  affirmative  action  expressed  their  desire 
for  and  effected  a  change.  And  such  is  the 
dear  letter  and  spirit  of  article  10.  If  a 
■ujoritj  of  the  electors  of  the  state  shall 
rati^  a  proposed  amendment,  it  shall  be- 
onne  *JMrt  of  the  Constitution ;  otherwise, 
not.  There  is  no  room  for  construction.  The 
langua^  ia  too  plain  to  admit  of  quibbling. 
"Majonty"  means  "more  than  half."  "Elect- 
ors,'' with  reference  to  an  election,  means, 
meoording  to  the  lexicographers  and  univer- 
■ally  accepted  usage,  ''persona  possessed  of 
the  l^al  qualiAcations  entitling  them  to 
vote."  The  word  "voters,"  on  the  other 
hand,  has  two  meanings, — "persons  who  per- 
form the  act  of  voting,"  and  "persons  who 
have  the  qualifications  ^titling  them  to 
vote."  Constitutions  are  drafted  with  care. 
The  framera  of  our  Constitution  deliberate- 
ly selected  and  used  the  words  in  the  mean- 
ing of  which  there  oould  he  no  ambiguity. 
Tm  sentence,  "If  more  than  half  of  the  per- 
sons in  the  state  who  possess  the  legal  quali- 
fleationa  entitling  them  to  vote  shall  ratify 
the  proposed  amendment  it  shall  become  a 
part  of  the  Constitution,"  is  a  cumbersome 
equivalent.  The  idea  is  clearly  and  more 
snecinctty  expressed  in  the  wording  of  the 
Constitution.  No  other  standard  for  the 
adoption  of  proposed  constitutional  amend- 
ments may  be  set  up  by  this  court,  becoming- 
ly or  lawfully,  than  the  one  fixed  by  the 
Constitntion^--the  affirmative  ratification  by 
"a  majority  of  the  electors  of  the  state." 
Bo>  in  ai^  ease,  the  question  becomes  one, 
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not  of  constitutional  construction,  hut  of 
evidence. 

It  is  universally  held  that,  in  the  absence 
of  a  provision  for  registration,  the  number 
of  persons  who  possess  the  qualifications  en- 
titung  them  to  vote  at  a  given  election  is 
determined  by  the  election  itself.  Deaths, 
minors  coming  of  age,  disfranchisements,  re- 
movals from  uie  state  or  from  the  county, 
township,  ward,  or  precinct  within  certain 
limits  of  time  make  the  number  of  electors 
a  continually  variable  quantity.  But  when 
a  person  goes  to  the  polls  in  his  precinct,  is 
passed  by  the  challengers,  is  accepted  by  the 
election  officers,  and  lias  his  name  enrolled 
on  the  poll  lists  as  having  voted,  he  therein 
furnishes  proof  of  the  fiu:t  that  he  is  an 
elector, — a  person  possessed  of  the  l^;al 
qualifications  entitling  him  to  vote  at  that 
election.  And  the  poll  lists  furnish  evidence 
of  the  total  number  of  electors.  And  this 
evidence  is  just  as  definite  and  certain  as 
that  which  could  be  afforded  by  a  registra- 
tion of  the  persons  entitled  to  vote  at  that 
election,  for  the  poll  lists  themselvea  form  a 
registration. 

After  the  proposed  amendments  were  ap- 
proved by  the  general  assemblies  of  1U07  and 
1899,  it  became  the  duty  of  the  general  as- 
sembly of  1889  to  submit  them  to  the  elect- 
ors of  the  state.  It  was  within  the  power  of 
that  general  assembly  to  provide  for  sub- 
mitting them  at  a  general  or  at  a  special 
election.  The  generu  assembly  enacted  tltat 
a  vote  on  the  proposed  amendments  should 
be  taken  at  the  next  general  election.  The 
trial  court  found  that  240,031  ^tes  were 
cast  in  favor  of  the  adoption  of  the  proposed 
amendment  in  question.  The  trial  court 
prohabl;^  made  the  hiding  from  the  facts 
within  its  judicial  knowluge.  It  was  un- 
necesaaiy  for  the  parties  to  prove  the  vote. 
This  court  takes  judicial  notice  of  the  re- 
turns made  to  the  secretary  of  state,  and 
if  the  trial  court  had  stated  a  different  num- 
ber the  finding  would  be  ignored,  because 
this  court  is  charged  with  judicial  knowl- 
edge of  the  fact  that  240,031  is  the  correct 
number.  From  the  same  source  and  with 
the  name  authenticity  this  court  knows  ju- 
dicially that  at  the  same  election  (Ht4,0H 
votes  were  cast  for  presidential  electors, 
655,966  votes  for  governor,  and  493,670  votes 
on  the  other  proposed  amendment.  Since 
we  know  absolutely  that  more  than  twice 
240,031  electors  of  the  state  participated  in 
the  election,  we  hold  that  the  proposed 
amendment  in  question  was  rejected. 

It  is'  argued  Uiat  the  proposed  amendment 
was  submitted  at  a  spetnal  election,  and  that 
therefore  this  court  cannot  take  judicial 
knowledge  of  any  returns  except  those  of 
the  alleged  special  election.  The  arguinent 
that  the  election  was  sperial  is  based  on  S 
62  of  the  election  law  (Acts  1889,  p.  184; 
bums'  Sev.  Rtat.  1894,  S  6258).  By  that 
pection  the  general  assembly  of  1889  under- 
took to  any  that,  whenever  any  constitution- 
al amendment  is  required  by  law  to  be  sub- 
mitted to  popular  vote,  the  state  hoard  of 
election  commissioners  shall  cause  a  brief 
stntement  of  the  same  to  be  Minted  on  the 
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state  ballots,  and  the  words  "Yes"  or  "No" 
uD.ler  the  same,  so  that  the  elector  may  iudi- 
cate  hia  prel'erence  by  utamping  at  the  jilace 
4lesignated  in  front  of  either  word.  The  ar- 
Stunent  then  proceeds;  Since  the  general 
nssembly  of  18U9  did  not  conform  to  the  law 
of  1889,  the  act  of  1899  submitting  the  pro- 
poi«cd  aniendraeuts  to  the  electors  of  the 
litate  must  be  held  to  be  a  provision  for  a 
bpecial  election.  In  the  first  place,  il  is 
somewhat  unusual  to  give  an  act  of  one  gen- 
eral assembly  the  effect  of  a  constitutional  re- 
straint upon  the  action  of  its  successors. 
In  the  next  place,  the  general  assembly  of 
1889  woji  not  the  proper  one  to  take  action. 
There  vere  no  constitutional  amendments 
pending,  approved  by  it,  to  be  submitted  to 
the  electors  of  tlie  state.  The  Constitution 
points  out  the  steps  to  be  taken,  if  om; 
general  assembly  approves  a  proposed 
amendment,  it  is  referr^  to  the  next  general 
aasembly.  If  that  body  approves  the  pro- 
posed amendment,  it  thereupon  becomes  the 
duty  of  that  body  to  submit  the  question  to 
the  electors  of  the  state.  'It  Is  only  by  vir- 
tue of  the  Constitution's  command  to  that 
body  that  the  proposed  araendmeot  may  be 
submitted  by  a  legislative  act.  Prior  to  the 
designated  time  there  is  no  constitutional 
power  in  any  general  assembly  to  speak  au- 
thoritatively on  the  subject  of  the  submis- 
sion of  proposed  amendments.  And  finally, 
the  act  of  1899  is  a  clear  expression,  by  the 
only  general  assembly  empowered  to  speak, 
of  the  intention  to  subroit  the  question  "at 
the  next  general  election."  On  November  6, 
1900,  there  was  but  one  election  in  Indiana, 
and  that  4as  the  "general  election"  at  which 
the  general  assembly  of  1899,  determined  to 
submit  the  proposed  amendments  to  the  elec- 
tors of  the  Uate;  and  every  person  who 
voted  at  that  election  therelqr  fumiBhed 
proof  that  he  was  an  elector  of  the  state. 
There  was  but  one  voting  place  in  each  pre- 
cinct, hut  one  set  of  election  officers  at  each 
voting  place,  but  one  poll  list,  but  one  de- 
livery of  tickets  to  each  elector,  but  one 
standard  of  qualification  for  all  electors,  no 
matter  what  they  voted  upon,  but  one  act 
of  voting  by  each  elector,  and  but  one  re- 
cording of  the  fact  that  he  had  voted. 

But.even  if  theact  of  1899,  were  legitimate- 
ly open  to  the  construction  that  the  proposed 
amendments  were  submitted  at  a  special 
election,  tlie  proposed  amendment  in  ques- 
tion has  been  rejected.  First.  The  fact  that 
240,031  votes  were  counted  for  and  144,072 
ftgainst  the  proposed  amendment  in  question 
is  not  definite  proof  that  only  384,103  per- 
sons cast  ballots  on  the  proposition  sub- 
mitted nt  the  alleged  special  election.  At 
any  election  on  a  constitutional  amendment, 
whether  general  or  special,  the  question  is. 
Has  the  amendment  been  ratified  by  a  ma- 
jority of  tlie  electors  of  the  state?  The  aet 
of  18!)9,  viewed  as  a  submission  at  a  general 
election,  is  deficient  iu  not  providing  for  a 
return  of  the  total  number  of  electors 
marked  on  the  poll  lists  as  having  voted; 
and,  viewed  as  a  submission  at  a  special  elec- 
tion on  the  constitutional  amendments  onlj', 
it  is  deficient  in  not  pro\iding  for  a  return 
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of  the -total  number  of  electors  whose  ballots 
on  the  constitutional  amendments  were  de- 
posited in  the  ballot  box.  One's  standing 
as  an  elector — a  person  qualified  to  vote — is 
not  destroyed  by  the  election  ofRcers'  deci* 
sion  to  throw  out  his  ballot  on  the  groimd, 
real  or  not,  that  it  is  mutilated  or  Mars  a 
distinguishing  mark.  Second.  The  two  pro- 
oscd  amendments  were  printed  on  a  single 
allot.  If  the  election  were  special  as  to 
them,  and  if  this  court  could  look  only  to  the 
returns  of  the  alleged  special  election,  how 
can  the  court  properly  shut  its  eyes  to  the 
fact  that  the  240,031  votes  cast  for  the  pro- 
posed amendment  in  question  are  less  than 
half  of  the  403,tt70  rotes  recorded  as  having 
been  counted  on  the  other?  What  ones  (n 
the  493,670  are  to  be  held  as  not  being  "elec- 
tors of  the  state!" 

It  is  also  urged  that,  because  the  number 
of  persons  in  tTie  state  who  were  entitled  to 
vote  at  the  election  on  November  6,  1900,  in 
excess  of  the  0(14,094  persons  who  were 
counted  as  having  voted  for  presidential 
electors  is  a  matter  of  conjecture,  it  is  there- 
fore permissible  to  indulge  in  the  conjecture 
that  there  were  no  more  electors  (persons 
entitled  to  vote)  on  the  proposed  amendment 
in  question  than  the  240,031  that  were  re- 
corded as  having  voted  for  and  the  144.072 
against  its  adoption.  The  difference  is  ntal. 
On  the  conjecture  that  there  were  more  elec- 
tors of  the  state  than  864,094.  by  so  much 
more  has  the  proposed  amendment  failed  to 
be  ratified  by  a  majority  of  them.  But  it 
is  not  necessary  to  deal  in  that  or  in  any 
other  conjecture,  to  hold  that  the  proposetl 
amendment  lias  been  defeated.    The  absolute 

i'  udidal  knowledge  ( evidence  of  the  very 
igbest  class)  that  there  were  at  least  664^- 
094  persons  entitled  to  vote  on  the  proposed 
amendment  prows  that  the  proposed  amend- 
ment was  defeated  for  a  lode  of  a  majority. 
On  the  other  hand,  to  hold  that  the 
prop(»ed  amendment  has  been  adoptetl 
requires  the  acceptance  of  the  con- 
jecture that  only  the  persons  who  succeedetl 
in  having  their  votes  counted  for  and  against 
the  proposed  amendment  were  legally  quali- 
fied to  vote  on  the  subject.  And  this  in  the 
face  of  the  facts  that  493,070  votes  were 
counted  for  and  against  the  other  proposed 
amendment,  that  055,065  were  counted  for 
candidates  for  governor,  and  that  664,004 
were  counted  for  candidates  for  presidential 
elcKrtors.  it  is  possible  to  conjecture  ihat 
there  may  have  been  Tnore  person.<i  entitled 
to  vote  than  the  definitely  known  number  of 
604,004.  But  how  can  it  be  miidc  a  matter 
of  conjecture  that  there  were  less! 

Tbe  attomey  general  in\'ites  our  consider- 
ation  of  the  claim  that  "a  majority  of  the 
electors  of  the  state"  was  not  intended  to 
mean  "a  majority  of  all  the  electors  of  the 
state,"  because  the  constitutional  convention 
rejected  a  substitute  inserting  "all"  before 
"the  electors,"  and  because  the  article 
adopted  requires  a  proposed  amendment  to 
Ite  agreed  to  by  "a  majority  of  at)  the  mem- 
bers elected  to  each  house."  First.  The  sub- 
stitute was  rejected,  not  on  account  of  tbe 
pre^nce  of  the  word  "all,"  but^because.tt 
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ran  counter  to  the  jtlao  favored  by  the  con- 
TentioR.  The  substitute  was,  "No  amend- 
ment shall  be  made  to  the  Constitution  un- 
less the  same  shall  have  been  called  for  and 
approved  by  a  majority  of  all  the  voters 
[electon]  of  the  atate.'*^  2  Const.  Debates, 
pp.  1938-1942.  Second.  "A  majority  of  the 
electors  of  the  state"  is  as  comprehensive  as 
"a  majority  of  all  the  electors  of  the  state," 
just  as  "a  majority  of  the  memt>ers  elected 
to  each  of  the  two  houses"  ia  as  wide-em- 
bracing as  "a  majority  of  all  the  members 
-elected  to  each  houBe."  The  one  form  of  ex- 
presmon  may  be  more  intensive  than  the  oth- 
■«r,  but  it  is  not  more  inclusive.  Third.  That 
the  eonvention  attached  no  importance  to 
the  presence  or  absence  of  the  word  "all"  is 
-shown  by  the  use  of  "a  majority  of  the  mem- 
bers elected  to  each  of  the  two  houses"  as 
the  eqiuvatent  of  "a  majority  of  all  the 
members  elected  to  each  house,"  in  S  1  of 
tfais  article  16. 

The  attorney  general  further  contends 
-that  i  t  of  artide  16  shows  that  only  the 
-rotes  counted  for  and  against  the  proposed 
-amendment  in  question  should  be  ctmsidered 
in  determining  the  number  of  ''the  electors  of 
the  state."  Section  2  provides,  "If  two  or 
more  amendments  shall  be  submitted  at  the 
same  time,  they  shall  be  submitted  in  such 
inanner  that  the  electors  shall  vote  for  or 
against  each  of  such  amendments  separate- 
ly." The  controlling  Idea  to  be  expressed 
was  this:  If  two  or  more  amendments  are 
to  be  submitted  at  the  same  time,  they  ought 
-not  to  be  voted  upon  en  maaae,  but  separate- 
ly, so  that  each  may  stand  or  fall  on  its  own 
-merits.  Section  2  directs  the  submission  of 
two  or  more  amendments  to  be  made  "in 
SQch  manner  that  the  electors  shall  vote  for 
or  against  each  of  such  amendments  sepa- 
rate^," but  does  not  nndertake  to  state  the 
effect  of  the  votes  east  on  sudi  submission. 
That  effect  Is  expressed  in  |  1.  It  Is  in- 
credible that  it  was  intended  that  a  dif- 
ferent effect  should  follow  from  the  vote  "if 
two  or  more  amendments  are  eulnnitted  at 
the  same  time"  from  that  which  would  fol- 
low the  suhniiasion  of  one  amendment.  The 
<«ly  condition  under  which  an  amendment 
"shall  become  a  part  of  this  Constitution"  is 
-that  "a  majority  of  the  electors  of  the  state 
-shall  ratify  the  same."  No  other  terms  of 
-adf^ition  are  named  in  any  part  of  the  ar- 
ticle, and  yet  the  argument  of  counsel  as- 
sumes that  the  positive  declaration  in  §  I 
is  destroyed  by  Uieir  inference  that  the  pro- 
vision for  taking  a  vote  "for"  and  "against" 
nieaAs  that  only  the  votes  counted  "for"  and 
"againBt*'  are  to  be  oonsidu^  Counsel's 
inferenee  would  destrc^  as  well  the  direct 
-command  in  {  1  that  a  proposed  amendment 
*^ha11  be  agreed  to  by  a  majority  of  the 
members  elected  to  each  of  the  two  houses," 
since  a  record  of  the  votes  "for"  and 
"against"  in  each  of  the  two  houses  is  di- 
rected to  be  entered  on  th^r  journals.  But 
oonnsel  do  not  claim  or  even  suggest  that 
.  under  the  plain  language  of  the  article  a  pro- 
posed amendment  may  be  agreed  to  in  either 
bouse  hy  a  majority  of  those  voting  "for" 
.and  "i^pinst,"  or  by  any  number  leas  than 
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"a  majority  of  the  membu-s  eteeted.**  When 
tlie  number  of  members  elected  to  the  senate 
is  definitely  known,  that  is  the  number  6i 
which  it  taKee  more  than  half  to  act  affirm- 
atively upon  a  proposed  amendment.  Simi- 
larly with  the  house.  It  ia  not  a  majority  of 
the  quorum  or  those  voting  "for"  or 
"against,"  bnt  it  Is  a  majority  of  the  body, 
that  is  required.  And  similarly  with  the 
electors  of  the  state.  When  the  number  of 
electors  is  definitely  known,  that  is  the 
number  of  which  it  takes  more  than  half 
to  act  affimuUively  upon  a  proposed  amend- 
ments The  slandiud  is  made  the  same  in 
the  three  bodies.  And  if  the  court  haa  the 
means  of  knowing  judicially  the  numbu 
composing  each  body,  the  rule  is  aa  easily 
af^fied  in  one  body  as  in  another. 

The  history  of  the  article  confirms  our 
recognition  (m  its  plain  meaning.  The  origi- 
nal resolution  provided  for  ratilcati<»i  by  "a 
majority  of  the  qualified  voters."  A  motion 
was  mode  to  instruct  the  ocHumittee  on  fu- 
ture amaidments  to  substitute  the  words,  "a 
majority  of  all  the  votes  cast  for  and  against 
the  seme."  The  motion,  modified  so  as  to 
require  the  committee  only  to  consider  the 
advisability  of  the  substitution,  was  carried. 
The  committee  rejected  the  phrase,  "a  ma- 
jority of  all  the  votes  cast  for  and  against 
the  same,"  and  reported  the  following: 
".  .  .  It  shall  be  their  duty  to  submit 
the  same  to  the  people  of  the  next  general 
election,  .  .  .  and  if  a  majority  of  all 
the  electors  Totim;  at  said  election  for  mem- 
bers of  the  house  of  representatives  .  .  ." 
In  the  convention  the  following  phraseolorr 
wae  agreed  upon:  ".  .  .  submit  auca. 
amendment  or  amendments  to  the  qua.Ufied 
electors  of  the  state,  and  if  a  majority  of 
said  electors  shall  ratify  the  same,  .  . 
After  the  committee  m  revision  and  phrase- 
ology had  excised  the  word  ^'qualified,'*  the 
article  stood  as  it  was  finally  approved  by 
the  convention  and  ratified  by  the  people. 
Const.  Journal,  pp.  69,  444,  693,  830^33, 
837,  841,  842,  971,  975,  976;  2  Const  Debates, 
pp.  1258-1260,  1641,  1913-1918,  1938-1942, 
2076.  It  is  noteworthy  that  the  unlimited 
words  "a  majority  of  the  electors  of  the 
state"  were  adopted  after  an  affirmative  re- 
jection, flrBt,  by  the  committee,  of  the  limit- 
ing words,  "a  majority  of  the  votes  cast  for 
and  against  the  same ; "  and,  second- 
ly, by  tiie  convention,  of  the  limit- 
ing words  "a  majority,  of  the  electors  voting 
for  members  of  the  house."  To  hold  in  this 
case  that  the  proposed  amendment  has  been 
ratified,  it  would  be  necessary  to  strike  out 
of  article  16  the  words,  "a  majority  of  the 
electors  of  the  state,"  and  to  substitute  there- 
for, "a  majority  of  the  votes  east  for  and 
against  the  same,"— a  process  just  the  re- 
verse of  that  carried  out  by  the  framers  of 
our  organic  law.  To  hold  in  this  case  that 
the  proposed  amendment  has  been  defeated 
requires  only  an  obedience  to  the  clear  letter 
and  spirit  of  tiie  Constitution,  without  add- 
ing to  or  taking  from  it  one  jot  or  tittle. 
And  such  obedience  is  our  duty,  for  the  Con- 
stitution is  aa  binding  upcm  thejudictal 
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parbiMnt  ol  tbe  stata  as  it  is  upon  the  leg^s- 
lative  or  executive. 

The  article  relating  to  amendments  of  the 
cruuuc  law  has  been  hefore  this  court  but 
once.  In  State  v,  Sunft,  60  Ind.  605,  the 
question  concerning  the  adoption  of  a  pro- 
posed conetitutional  amendment  whi<A  was 
submitted  to  the  electors  of  the  state  at  the 
election  for  townF'hip  officers  in  April,  1880. 
The  only  vote  certified  to  the  secretary  of 
state  was  the  vote  on  the  proposed  amend- 
ment. The  vote  was  169,433  for  and  152,251 
against  the  pnyposed  amendment.  The  elec- 
tions of  townsliip  officers  in  the  various  town- 
ships of  the  Btete  were  purely  local  elections. 
Tlie  returns  thereof  are  not  made  to  the  sec- 
retary of  state,  and  do  not  become  a  part  of 
the  archives  of  the  state.  It  was  held: 
First,  that  "it  requires  at  least  a  majority  of 
all  the  roteb  cast  at  the  same  election  to  rati- 
fy a  eoniititational  amendment;"  and,  sec- 
ond, that  the  proposed  amendment  had  not 
been  adopted,  on  the  ground  that  the  court 
judicially  knew  that  more  electors  hod  par> 
ticipated  in  the  township  dections  than  nad 
TOted  for  and  aciainst  ttie  proposed  amend- 
ment; thai  the  court  could  not  definitely  say 
that  a  majority  of  the  electors  of  the  state 
had  raUfted  the  proposed  amendment,  and 
therefore  it  did  not  ainrmatively  appear  that 
it  was  ad<^ted;  and  tiiat  the  court  could  not 
defliUtely  say  that  it  had  failed  to  receive 
the  approval  of  a  majority  of  the  electors  of 
the  state,  and  therefore  it  bad  not  been  re- 
jected, but  uiight  be  resubmitted.  The  sec- 
ond propoiiition  was  decided  incorrectly,  for 
courts  will  not  take  judidal  notice  of  tiie 
results  of  local  elections.  17  Am.  &.  Eng.  Enc. 
Law  2d  ed.  p.  8U8.  The  error  in  the  Swift 
decision,  as  well  as  tiie  distinction  betwem 
that  case  and  one  like  the  present,  is  pointed 
out  in  the  dissenting  opinion  of  Mr.  Justice 
Niblaeki  "If  the  amendment  under  discus- 
sion had  been  submitted  to  the  electors  of 
the  sta'te  at  and  as  a  part  of  a  general  elec- 
tion, and  if  the  returns  of  that  general  elec- 
tion hod  shown  affirmatively  that  a  majority 
of  those  voting  at  such  election  bad  not 
voted  to  ratify  such  amendment,  then  quite 
a  different  question  would  have  been  pre- 
eented  for  our  consideration.  There  is  good 
authority  for  holding  that  in  such  an  event 
the  amendment  would  not  have  been  ratified. 
People  em  rel.  Qaincs  v.  Oamer,  47  III.  246 ; 
People  etr  rel.  Wheaton  v.  Wiant,  48  111. 
263.  But  no  such  element  enters  into  this 
case.  .  .  .  Township  elections  are  local, 
and  not  general,  in  their  diaraeter,  and  re- 
turns from  them  are  only  made  to  the  clerln 
of  the  respective  counties,  and  are  not  made 
a  part  of  the  archives  of  the  state,  as  the 
xeturns  of  the  general  elections  are.  We 
are  therefore  unable  to  take  judicial  notice 
of  the  aggregate  numl)er  of  votes  cast  at 
those  township  elections  on  the  day  the 
amendments  were  voted  upon.  That  is  a 
subject  about  which  we  judidally  know  noth- 
ing, and  eonoeming  which  we  can  presume 
nothing,  advene  to  the  amendment  under 
consideration.  .  .  .  This  is  the  essen- 
tial point  of  cUfferenoB  between  me  and  my 
brethren  wlio  speak  for  the  oourt" 
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In  the  case  of  South  Bend  v.  Lewis,  138^ 
Ind.  612,  37  N.  E.  986,  a  statute  providing 
for  an  election  on  the  qitestioa  of  the  uniiMi- 
of  a  cit7  and  a  town  was  before  the  eourt 
for  construction.  It  was  yery  properly  hekt 
that  by  the  terms  of  the  statute  the  union, 
wab  affected  by  a  majtu'ity  of  those  in  eaeb 
municipality  who  voted  upon  the  que8ti<Hi< 
voting  in  favor  of  the  union.  The  statute  re- 
quired the  city  council  and  the  town  board  to- 
agree  upon  a  day  on  which  an  election  should 
be  held  for  the  people  of  the  city  and  of  tiie- 
town  to  vote  on  the  question  of  unitm.  Thit 
day  selected  was  one  on  which  there  was  an 
election  of  ollicers  in  the  dty,  but  none  in 
the  town.  In  view  of  the  foot  that  only  a- 
majority  of  the  votes  "given  on  the  question 
of  tmion"  was  necessary  to  an  affirmative 
decision,  it  was  held  that  the  question  as  to- 
Uie  number  of  votes  cast  in  the  city  for  offi- 
cers was  immaterial.  The  statute  in  that 
ease  and  the  oonstituti<mal  provisitm  in  thia 
ore  essentially  different,  but  the  court  ther» 
recognized,  and,  as  it  were,  forecast,  the  doe* 
trine  that  is  controlling  here.  Among  other 
things,  the  court  said:  "The  learned  counsel 
for  the  appellee  seems  to  rely  upon  the  pro- 
vision that  a  town  and  city  may  be  united 
if  a  'majority  of  the  qualified  voters  of  the- 
town  and  a  majority  of  the  qualified  votora- 
of  the  city*  vote  in  favor  thereof.  If  thia- 
section  stood  alone,  it  might  be  urged  that 
a  majority  of  all  the  voters  are  necessary,, 
and  Uie  number  of  votes  cast  at  the  city  elec- 
tion for  oflicers  should  be  taken  as  additional 
means  for  ascertaining  the  number  of  legal 
voters  of  the  city.  But  the  other  sectiona 
of  the  act  clearly  show  that  such  was  not  th» 
intent  of  the  fromers  of  the  act.  .  .  . 
Where  a  question  is  required  to  be  submitted 
at  a  certain  regular  election,  and  is  made- 
to  depend  upon  a  majority  of  the  votes  oast- 
at  'such  election,'  a  majority  of  all  the  votea 
cast  at  the  election  is  meant,  and  not  merely 
a  majority  of  the  votes  east  on  that  particu- 
lar question." 

The  conclusion  at  whidi  we  have  arrived 
is  sustained,  in  our  opinion,  by  the  over- 
whelming weight  of  authority.  The  follow- 
ing decisions  are  directly  in  point:  PeopU 
V.  Berkeley,  102  Cal.  298,  23  L.  R.  A.  838^ 
30  Pac  5!tl;  People  em  rel.  Da/oenport  v. 
Broicn,  11  111.  478;  People  ex  rel.  Oainet  v. 
Gamer,  47  111.  246 ;  People  eco  rel.  Wheatoit 
V.  Wiant,  48  III.  263;  Ohestnuttoood  v.  Hood,. 
68  III.  132;  Belknap  v.  Louisville,  99  Ky. 
474,  34  L.  R.  A.  256,  36  S.  W.  1118;  Btek- 
bini  V.  iHund  Rapida  Super.  Judge,  108 
Mich.  603,  60  N.  W.  504;  Bayard  v.  KUnge^ 
16  Minn.  249,  Gil.  221;  Everett  v.  Smith. 
22  Minn.  53;  SlingerUind  v.  Norton,  59- 
Minn.  351,  01  N.  W.  322;  Smith  v.  KmviUc 
County  Vomre.  64  Minn.  16,  66  N.  W.  950; 
State  ea  rel.  McClurg  v.  Powell,  77  Miss. 
643,  48  L.  R.  A.  652,  27  So.  927;  State  v. 
Winkelmeicr,  35  Mo.  103;  State  e»  rei. 
Dobbins  v.  Sutterfield,  54  Mo.  391 ;  State  ev 
ret.  Allen  v.  St.  Louie,  73  Mo.  435;  Stale 
ex  rel.  Wear  t.  FroMoia,  9fi  Mo.  44.  8  S.  W. 
1 ;  State  ex  r«I.  Litaon  v.  MoQoiam,  138  Mo. 
187,  80  S.  W.  771:  State  ex  rel.  Jonm  v. 
Lanoaater  Ootmfy  Comrt.  6  Neb.  474;  Btatv 
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rel.  BtevensoH  v.  Baboock,  17  Ntsb.  18S,  22 
N.  W.  372;  State  ew  rel.  Omaha  <£  8.  0. 
Street  H.  Co.  v.  Bechel,  22  Nrf>.  158,  34  N. 
W.  342;  State  ex  rel.  Mann  v.  Anderson,  2G 
Neb.  &17,  42  N.  W.  421 ;  State  ex  rel.  Norton 
T.  Vow  Camp,  36  Neb.  91,  54  N.  W.  113; 
Bi-yan  v.  Lincoln,  50  Nd).  820.  85  L.  R.  A. 
752,  70  N.  W.  252;  TeouTMeh  Nat.  Bank  t. 
Saundera,  51  Neb.  801,  71  N.  W.  779;  fnyart 
T.  iJanooer  Tiep.  25  Ohio  St.  618;  State  ea 
rel.  Cope  V.  Poraker,  46  Ohio  St.  677,  6  L. 
E.  A.  422.  23  N.  E.  491.  And  see  Sanford 
V.  Preiitioe,  28  Wis.  358,  on  the  difTerenoe 
betweeu  an  elector  and  a  voter.  In  People 
r.  Berkelejf  the  oourt  eaid  of  a  conatitutional 
proTision:  "These  words  [whenever  a  ma- 
iorit^  of  the  electors  voting  at  a  general 
deetion  shall  so  determine]  clearl/  do  not 
indicate  that  only  a  majority  of  the  electors 
Totinx  upon  the  proposition  is  necessary,  but 
would  seem  to  imply  that  a  majority  of  all 
those  voting  at  the  eleotion  is  required." 
In  People  ex  rel.  Davenport  v.  Brown  the 
Constitution  provided,  "Whenever  a  ma- 
Jority  of  the  voters  of  sudi  county,  at  any 
geoefal  election,  shall  so  determine."  The 
court  held;  "It  doM  not  mean  a  majority 
ttf  tboae  voting  on  tlie  question  to  be  sub- 
mitted, but  a  majority  of  all  the  legal  voters 
of  the  county."  In  People  ex  rel.  Wheaton 
v.  )V  iant  the  language  of  the  Constitution 
under  consideration  was,  "a  majority  of  the 
voters."  Held,  that  a  majority  of  the  votes 
cast  on  the  question  was  insufficient.  In 
Biehbina  v.  Grand  Rapids  Super,  Jv/dge 
tbe  sutute  forbade  the  incurrence  of 
bondc*  indebtedness  "unless  the  qualified 
voters  of  said  eitr,  voting  in  their 
respective  wards,  t^aJl  have  autliorized  tJte 
issuiug  of  said  bonds  by  a  majority  of  their 
votes  cast  at  any  regular  eleotion  or  at  a 
special  election  called  for  the  purpose  of  vot- 
ing upon  such  question."  The  vote  in  ques- 
tion was  talcen  at  a  regular  election.  Held, 
that  the  decision  wan  determinable  1^  a  ma- 
jority of  the  votes  cast  at  the  election,  not 
1^  a  nuijority  of  the  votes  east  upon  the 

Suestion.  In  Bayard  v.  Klinge  the  words  of 
!ie  Constitution  under  examination  were,  "a 
majority  of  such  electors."  The  oourt  de- 
dded  that  a  majority  of  those  voting  on  the 
question  was  not  sufficient.  In  Slingerland 
T.  Norttm  and  in  Smith  Renmlle  Oountp 
Contra.  It  was  held  that  the  whole  number 
voting  at  an  election  must  be  determined 
from  the  poll  lists,  not  from  the  return  of 
the  votes  counted  as  effective.  The  langua^ 
of  the  Constitution  under  consideration  in 
State  ex  rcl.  McClurg  v.  Potpell  was,  "a  ma- 
jority of  the  qinUifled  electors  voting."  It 
waa  held  that  the  proposed  constitutional 
amendment  could  mily  be  adopted  a  ma* 
Jority  of  those  voting  at  the  same  time  for 
any  purpose.  In  State  v.  Winkelmeier  the 
language  of  tlie  statute  was,  "a  majority  of 
the  voters."   More  than  13,000  voters 

participated  in  the  election;  6,035  favored 
and  2,001  opposed  the  adoption  of  the  quus- 
tion  submitted.  The  court  said:  "It  is  evi- 
dent that  tlie  vote  of  5,000  out  of  13,000 
voters  ii  not  the  vote  of  a  majority,  and  un- 
der the  act  quoted  no  authority  was  givoi 
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to  tlie  city."  In  Btate  ex  rek  Bteomaon  v. 
Baboook  the  Constitution  provided  that 
"propo6ed  amendments  shall  be  published 
for  tnree  months  immediately  preceding  the 
next  election  of  senators  and  representatives; 
.  .  .  and  if  a  majority  of  the  electors 
voting  at  BUdi  election  adopt,"  etc 
Held,  that  a  majority  oi  those  voting 
on  the  amendment  was  insufficient.  In 
State  ex  rel.  Otnaha  A  8.  O.  Street  R.  Co. 
V.  Bechel  the  Constitution  provided:  "No 
such  general  law  shall  be  passed  by  the  l^s- 
lature,  granting  the  right  to  construct  and 
operate  a  street  railr«id  within  any  city, 
town,  or  incorporated  village,  without  first 
requiring  the  consent  of  a  majority  of  the 
Sectors  thereof."  The  question  <^  having  a 
atr(>et  railroad  was  sidimitted  at  a  general 
city  election  at  which  8,146  voters  partici- 
pated, of  whom  1,650  voted  for  anu  1,470 
against  the  railroad.  The  court  said:  "It 
is  impossible  for  us,  by  any  system  of  logical 
reasoning,  to  say  that  the  election  held  in 
the  city  of  Omi^  on  the  3d  day  of  iMay,  . 
1887,  was.  other  than  one  election  .... 
That  beqng  the  case,  .  .  ■  the  consent 
of  a  majority  of  the  deotors  was  not  given."* 
In  State  ex  rel.  Cope  v.  Foraker  the  consti- 
tutional provision  was  that  a  proposed 
amendment  should  be  published  "for  six. 
months  preceding  the  next  election  for  sen- 
ators and  representatives,  at  which  time  the- 
same  shall  be  submitted  to  the  electors 
.  .  .  and  if  a  majority  of  the  electors- 
voting  at  such  election  shall  adopt,"  etc. 
Held,  that  a  majority  of  tiioae  voting  on  the 
amendment  was  insufficient. 

There  are  many  other  cases  that  are  in 
harmony  with  our  conclusions,  but  in  which 
the  constitutional  or  statutory  prorision 
under  consideration  was  found,  as  in  our 
own  case  of  South  Bend  v.  Levoia,  to  condi- 
tion the  adoption  of  a  partiailar  question 
only  upon  its  receiving  a  majori^  of  the 
votes  cast  for  and  against  it.  Oatnn  t.  At- 
lanta, 86  Ga.  132.  12  S.  E.  262;  Decatur  v. 
Wilson,  96  Ga.  251,  23  S.  E.  240;  Qreen  v. 
Stale  Bd.  of  CwHvasaers  (Idaho)  47  Pac. 
25!>;  Holcomb  v.  Davia,  66  III.  413;  County- 
Seat  of  Linn  County,  15  Kan.  500;  Iforton 
County  Contra,  v.  Winkley,  29  Kan.  36 ;  State 
ex  rel.  Crocker  v.  Echols,  41  Kan.  1,  20  Pac. 
523 ;  Montgomery  County  Fiaoal  Ot.  v.  Trim- 
ble. 20  Ky.  L.  Rep.  827,  42  L.  K.  A.  738,  47 
S.  W.  773;  Jonea  v.  Com.  20  Ky.  L.  Rep. 
651,  47  S.  W.  328;  Rush  v.  Com.  20  Ky.  L. 
Rep.  775,  47  S.  W.  586;  Duperier  v.  Viotor, 
35  La.  Aun.  9o7;  De  Soto  Parish  Oitizerta  <£ 
Taxpayers  \.  Williama,  49  Iji.  Ann.  422, 37  L. 
K.  A.  761,  21  So.  647;  Walker  v.  Oswald,  68 
Md.  146,  11  Ati.  711;  State  ex  rel.  Douglaa 
County  r.  Oomell,  53  Neb.  656,  89  L.  R.  A. 
613,  W  N.  W.  59;  State,  Bott,  Proaeoutor, 
V.  Wurla,  61  N.  J.  L.  163,  38  Ati.  1099.  and 
rd.  02  N.  J.  L.  107,40  Ati.  740  ;  People  ex  rel. 
Ucifield  V.  Fort  Edward  Trustees,  70  N.  Y. 
28;  Smith  v.  Prootor,  130  N.  Y.  319,  14  L.  R. 
A.  403.  29  N.  £.  312;  Southerland  v.  Qolda- 
horo,  90  N.  C.  49,  1  S.  E.  760;  Duke  v. 
Brown,  96  N.  C.  127,  1  8.  E.  873;  State  ear 
rel.  harabee  T.  Bumw,  8  N.  B.  313,  55  N. 
W.  883;  Btate  em  raL  LitiU  r.  LomgUe,  6  K. 
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D.  594.  S3  L.  R.  A.  72S,  67  N.  W.  958;  Btate 
■ea  rel.  Dwkheimer  t.  Oraoe,  20  Or.  164,  2S 
Pac.  382;  Cooke  v.  aooch,  6  Heisk.  294; 
Bouldin  V.  Lockhart,  3  Baxt.  202;  Braden 
V.  titumph,  16  I^,  581;  i)(it>«j  v.  Brown,  46 
W.  Va.  716,34  S.  E.  &ZQ }  Oilleapie  v.  Palmer, 
20  Wu.  644;  St.  Joseph  Tv>p.  t.  Rogert^  16 
Wall.  644,  21  L.  ed.  328;  Com  Countjf  v. 
.yoJifMton,  9S  U.  8.  360,  24  L.  ed.  416;  Doug- 
tas8  T.  PUw  County,  101  U.  B,  677,  86  L.  cd. 
1)68;  Carroll  County  Bupert.  v.  Bmith,  111 
U.  S.  656,  28  L.  ed.  517.  4  Sup.  Ct  Rep.  639; 
Knox  Count]/  T.  Ninth  Nat.  Bank,  147  U. 
S.  91,  37  L.  ed.  96^  13  Sup.  Ct  Sep.  267; 
Armour  Bros.  Bkg.  Co.  v.  Finney  County 
Gomrs.  41  Fed.  Rep.  321.  In  the  great  ma- 
jority of  these  cases  the  principles  that  con- 
trol us  in  our  holding  in  the  preBent  case  are 
■distinctly  reeognixed.  For  example :  In 
<7otmtjr-tfeat  of  Itinn  County,  the  phrase  "a 
majority  of  we  eleutora  of  the  county"  was 
considered  In  oonnection  with  the  returns  of 
a  special  election  at  which  the  particular 
-question  vras  the  only  matter  to  be  voted  up- 
on. Mr.  Justice  Brewer,  Bpeakio^  for  the 
•court,  said:  "We  do  not  doubt  the  restrict- 
ing power  of  the  oonstitutional  provision; 
and  whonerer,  fay  any  of  the  ordinary  or  pre- 
-acrihed  means  of  ascertaining  the  fact,  it  ap- 
pears that  a  majority  of  the  electors  have 
not  consented  to  the  change,  no  change  can 
"be  had.  ..."  In  "canes  where  two  or 
more  questionn  are  submitted  at  the  same 
-election,  and  more  votes  are  cast  upon  one 
-question  than  upon  another  .  .  .  the 
highest  number  of  votes  cast  upon  any  one 
^umtion  is  clear  evidence  of  the  number  of 
voters,  which  may  not,  in  view  of  any  such 
-oonstitutional  restriction  as  above  quoted,  be 
dinr^arded  in  any  contest  arising  as  to  the 
dtfcision  of  the  other  questions."  There  may 
be  a  few  cases  that  ciinnot  be  reconciled  wi^ 
the  groat  weight  of  the  decided  law,  but  they 
probably  all  belong  to  the  class  of  which 
■GiUeapie  v.  Palmer  may  be  taken  as  illus- 
trative. In  that  case  the  Constitution  pro- 
Tided  that  the  legislature  might  extend  the 
right  of  sufTrage,  but  that  the  law  should  not 
go  into  effect  until  "submitted  to  a  vote  of 
the  people  at  a  general  election  and  ap- 
proved by  a  majority  of  all  the  votes  cast 
at  such  election."  The  court  was  called 
upon  to  decide  whether  or  not  a  law  extend- 
ing the  right  of  suffrage  to  negroea  had  been 
ratified.  More  votes  were  east  for  the  law 
1han  against  it,  but  it  did  not  receive  a  ma- 
jority of  all  the  votes  oast  at  the  election  on 
«ther  matters.  The  court  held  that  the  law 
1iad  been  ratified.  In  the  later  case  of 
Sawyer  v.  Dodge  County  Hut.  Ins.  Co.  37 
"Wis.  524,  the  court  said  of  the  OiUcspie  Case 
that  it  "has  been  subjected  to  the  criticism 
tiiiit  the  court  decided  it  in  accordance  with 
'the  logic  of  the  war"  rather  than  'the 
logic  of  the  law.*"  .\nd  in  Bound  v. 
Wiacon0in  C.  R.  Co.  45  Wis.  670,  Chief  Jus- 
-tioe  Ryan  classed  Oilleapie  v.  Palmar  as  be- 
ing one  of  several  cases  "wliich  have  long 
bei'U  made  a  rcpreach  to  the  court,  as  judg- 
ments proceeding  upon  policy  rather  than 
vpon  principle." 

Judgment  rtveraed,  witit  dfreotions  to  re- 
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statA  tlM  oondwioB  ol  law  ia  coasoMtaca 
with  this  ded^on. 

'  Hadler,  J.,  ooncurring: 
1  rest  my  concurreiice  ia  the  result  ummi 
the  fact  that  the  amendmeat  involved  in  tUa 
appeal  did  not  receive  a  majority  of  tha 
votes  cast  upon  the  subject  of  the  amend- 
ments, and  cast  for  and  against  amcndn.ettt 
No.  1. 

Jordan,  dissenting: 

I  dissent  from  both  the  reasoning  and  the 
conclusions  in  the  prevailing  opinion  in  tlua 
case,  for  the  reasons  herein  given. 

The  general  assembly  of  1807  proposed 
two  amendments  to  the  state's  Constitution, 
one  of  which  was  to  amend  S  2,  art.  7 ;  aad 
the  other  (being  the  one  here  involved)  pro- 
posed to  change  or  amend  {  21  of  the  same 
article  by  suiMtitutin^  or  inserting  in  lieu 
of  that  section  as  originally  adopted  the  fol- 
lowing provision:  "The  general  assembly 
shall  hy  law  prescribe  what  qualiCcationN 
»-hall  be  necessary  for  admission  to  practise 
law  in  all  courts  of  justice."  These  two 
aiaendments,  after  being  agreed  to  hy  the 
general  assembly  of  1897,  were  by  that  body 
referred  to  the  general  assembly  of  the  statis 
to  be  chosen  at  the  uext  general  election. 
The  amendments  mentioned  were  both  con- 
sidered and  agreed  to  by  the  general  aswem- 
bly  of  1899,  and  that  body,  in  obedience  to 
the  requireirents  of  the  Constitution,  passed 
an  act  whereby  these  amendments  were  sub- 
mitted to  the  electors  of  the  state  for  their 
ratification  or  rejection.  See  Acts  1800,  p. 
660.  Section  1  of  this  statute  provided  Uiat 
a  vote  should  be  taken  by  the  people  <rf  the 
state  on  the  adoption  or  rejection  of  the  pro- 
posed nnTendiiients  at  the  next  general  elec- 
tion to  be  held  on  the  1st  Tuesday  after  the 
1st  Monday  in  November,  1900,  and  further 
provided  that  the  clerks  of  circuit  courts 
throughout  the  state  should  cause  ballots  to 
be  prepared  of  white  paper,  upon  which  the 
proposed  amendments  should  be  printed,  and 
bo  designated  as  numbers  1  and  2,  respective- 
ly. Section  1  further  provided  as  follows: 
"Tliere  shall  be  printed  on  the  ballots  to  the 
left  of  each  separate  amendment  the  words 
'For  the  amendment,*  and  underneath  the 
words  'Against  the  amendment,'  and  the  vot- 
er shall  make  a  cross  with  a  blue  pencil  in 
the  square  to  the  left  of  whichever  set  of 
words  he  desires  to  vote.  Said  ballots  shall 
be  delivered  to  the  election  precincts  in  the 
same  manner  as  ballots  for  votin<;  for  dis- 
trict and  county  officers  are  now  delivered, 
and  they  shall  be  delivered  to  the  voters  be- 
fore entering  the  election  booth  in  the  man- 
ner now  provided  by  law  for  delivering  the 
ballots  to  the  voters;  and  the  election  board 
will  count  out  such  ballots  in  the  same  man- 
ner as  they  count  out  the  votes  given  for  dis- 
trict and  county  officers,  and  the  election 
shall  be  held  and  in  all  respects  governed  by 
the  laws  governing  elections,  except  as  here- 
inafter provided."  Section  2  of  the  act  reads 
as  follows:  "And  after  the  returns  are  tab- 
ulated and  counted,  the  clwk  of  the  circuit 
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-court  shall  oertifj  under  the  seal  of  his  of- 
fiee  to  the  secretary  of  state  the  total  vote 
pven  for  eauh  amendment,  and  the  total  vote 
caat  against  each  amendment,  and  when  the 
secretary  of  state  shall  have  tabluated 
the  same  from  all  the  counties  of  the  state, 
the  said  Mcretary  of  state  shall  certify  to 
the  govemoT  the  total  vote  for  and  against 
-each  amendment.  If  it  shall  appear '^t  a 
majority  of  all  the  votes  cast  at  such  election 
were  given  in  favor  of  the  adoption  of  either 
'Or  both  of  said  proposed  constitutional 
•mendoieuts,  the  governor  shall  make  procla- 
mation, and  it  or  they  shall  then  become  part 
of  the  Constitution  of  the  state  of  Indiana." 
On  November  30,  1000,  the  governor  of  the 
stat^  in  puTsuanoe  of  S  2  of  the  above  stat- 
ute, issued  a  prodamatirai  vrfiereby  he  an- 
DOunced  and  proclalnied  the  whole  number 
-of  votes  cast  for  and  against  each  of  said 
amendmcnta  at  the  election  at  which  they 
had  been  submitted  for  ratification  or  re- 
jectiou,  as  cei-tified  to  him  by  the  secretary 
-of  stat«.  The  number  of  votes  cast  for  and 
against  the  amendment  designated  as  No.  2, 
as  disclcMed  1^  the  govemor'a  proclamation, 
is  the  same  number  as  that  which  is  stated 
in  the  court's  spcoial  finding.  The  provi- 
sions of  ES  1  ana  2  of  article  10  of  our  Con- 
stitution, which  relate  to  the  method  of  pro- 
posing and  adopting  an  amendment  or 
-amendments  thereto,  are  as  follows: 

"Section  1.  Any  amaidment  or  amend- 
meuts  to  this  Constitution  may  be  proposed 
in  either  branch  of  the  general  assembly; 
-and  if  the  same  shall  be  agreed  to  by  a  ma- 
jority of  the  members  elected  to  each  of  the 
xwo  houses,  such  proposed  amendment  or 
amendments  shall,  witn  the  yeas  and  nays 
thereon,  be  entered  on  their  journals,  and 
referred  to  the  general  assembly  to  be  chosen 
at  the  next  general  election;  and  if  in  the 
gmeral  assembly  so  next  chosen,  such  pro- 
posed amendment  or  anieiidiiients  shall  be 
agreed  to  by  a  majority  of  all  the  members 
elected  to  ench  hous^  then  it  shall  be  the 
duty  of  the  general  assembly  to  submit  such 
amendment  or  amendments  to  the  eler-tors  of 
the  state ;  and  if  a  majority  of  said  electors 
shall  ratify  the  same,  such  amendment  or 
amendments  shall  become  a  part  of  Uiis  Con- 
stitution. 

"Sec.  2.  If  two  or  more  amendments  shall 
h»  submitted  «t  the  same  time,  they  shall  be 
snlm!iitted  in  snch  manner  that  the  electors 
shall  vote  for  or  against  eadi  of  such  amend- 
ments separately.    .  . 

The  solution  of  the  question  presented  de- 
pends upon  the  interpretation  to  be  given  to 
the  following  clause  in  S  1,  art.  16:  "And  if 
a  majority  of  taid  eUetorM  shall  ratify  the 
mme,**  etc.  (Onr  Italics.)  The  contention 
«f  eounsel  for  appellant  is  that  the  amend- 
ment in  controversy-  can  be  held  to  be  ratified 
-only  upon  receiving  a  majority  of  all  the 
votes  cast  at  the  general  election  held  on 
the  same  day  upon  which  a  vote,  as  provided 
by  the  statute,  was  taken  on  ratifying  or 
rejecting  said  amendment.  This  is  asserted 
to  be  the  test,  whether  nich  votes  were  cast 
upon  the  question  of  ratifying  and  rejecting 
-the  amendment,  or  were  cast  for  the  several 
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candidates  for  governor  or  oth«'  state  of- 
ficials whose  names  were  printed  upon  the 
state  ballots  which  were  voted  by  the  electors 
at  the  said  general  November  election. 
Counsel  insists  that  the  difficulty  which  con- 
fronts us  in  determining  the  question  herein 
involved  is  not  one  of  construction,  but  is 
one  of  evidence,  and  the  argument  is  ad- 
vanced that  the  rule  to  be  enforced  is  this: 
"It  being  impoHsible  to  ascei'tain  accuratdy 
the  number  of  electors,  the  court  will  accept 
the  testimony  of  the  ballot  box  as  conclusive, 
but  in  doing  so  will  recognize  that  every 
person  who  has  put  in  the  box  a  ballot  for 
any  purpose  whatsoever  has  thereby  proved 
himself  an  elector,  and  must  be  counted  as 
one  of  tlie  electors."  In  support  of  this 
proposition  he  refers  to  the  following  deci- 
sions which  relate  to  the  adoption  of  con- 
stitutional amendments:  State  ex  rel.  Stev- 
enson V.  Baboock,  17  Neb.  188,  22  N.  W.  372 ; 
Tecumsch  !fat.  Bank  v.  Satmders,  SI  Neb. 
801,  71  N.  W.  779;  State  em  rel.  Cope  v. 
foraber,  46  Ohio  St.  077.  6  L.  R.  A.  422, 23  N. 
E.  491 ;  State  es  rel.  McClurg  v.  Poicell,  77 
Mlas.  643,  48  L.  R.  A.  662,  27  So.  927;  State 
V.  Bunft,  69  lud.  303.  The  following  oaaes, 
which  did  not  involve  the  adoption  of  ooa- 
stitutional  amendments,  are  also  relied  upim 
to  further  sustain  the  proposition:  People 
V.  Berkeley,  102  Cal.  298,  23  L.  R.  A.  838,  30 
Pac.  591;  People  ex  rcl.  Wheaton  v.  Wiant, 
48  III.  263;  Stehhina  v.  Grand  Rapids  Super. 
Judge,  108  Mich.  093,  OC  N.  W.  394;  Bayard 
V.  Klinge,  16  Minn.  249  (afl.  221);  State 
V.  Winkelmeier,  35  Ido.  lOS;  State  ees  rel. 
Litaon  V.  McQotcan,  138  Mo.  187,  39  S.  W. 
771;  Enyart  v.  Banovcr  7'irp.  25  Ohio  St. 
618.  An  examination  of  these  cases,  how- 
ever, discloses  that  in  the  main,  at  least, 
they  cannot  be  accepted  as  infiuential  or 
helpful  authorities  in  aiding  us  to  solve  the 
question  presented  by  this  appeal,  for  tiie  rea- 
son that  the  provisions  of  the  particalar  con- 
stitutions or  statutes  therein  involved  are 
materially  different  from  the  provisions  of 
our  own  Constitution  in  retard  to  the  meth- 
od of  adopting  proposed  constitutional 
amendments. 

Section  1  of  article  19  of  the  Constitution 
of  Nebraska,  after  providing  that  either 
.  branch  of  the  legislature  may  proposeamend- 
menls  to  the  Constitution,  and,  if  the  same 
are  agreed  to  by  the  legi<i1ature,  then  pro- 
vided that  they  shall  ha  published  in  the 
manner  designated  "for  three  months  im- 
mediately preceding  the  next  election  of  sen- 
ators and  representatives,  at  which  election 
the  same  shall  be  submitted  to  the  electors 
for  approval  or  rejection,  and  if  a  majority 
of  the  electors  voting  at  such  election  adopt 
such  amendments,  the  same  shall  become  a 
part  of  this  Constitution."  In  the  case  of 
State  ex  rcl.  Stevenson  v.  Bahcook,  17  Neb. 
188,  22  N.  E.  372,  it  appears  that  a  proposed 
amendment  to  the  Constitution,  under  the 
above  provision,  was  submitted  at  the  gen- 
eral election  held  in  that  state  in  November. 
1884,  for  the  election  of  a  governor,  senators, 
and  representatives.  While  the  amendment 
in  question  received  a  majority  of  the  total 
vote  cast  at  such  election  for  and  a^inst  its 
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Adoiition>  still  it  did  not  receive  «  mnjority 
of  tiie  total  vote  cast  at  said  elecUon  for  sen' 
ators  and  representatives.  A  majority  of 
the  court  in  that  case  held  that  under  the 
plain  provisions  of  the  Constitution  the 
amendment  was  required  to  be  subiuitted  to 
the  electors  of  the  state  for  Uieir  approval 
or  rejection  at  the  next  election  of  senators 
and  representatives,  and  was  also  further  re- 
quired to  receive  a  vote  in  favor  of  its  adop- 
tion equal  to  a  majority  of  all  vrho  voted  at 
aaid  election  for  seuatore  and  representatives 
in  order  to  secure  its  adoption,  and,  as  such 
a  result  had  not  been  attained  in  respect  to 
the  aniendment  in  controversy,  therefore  it 
had  not  been  adopted  as  required  by  the  Con- 
stitution. Tlie  holding  of  the  same  oonrt  in 
the  appeal  of  Tecumseh  Nat.  Btmk  v.  Baund- 
era,  51  Neb.  801.  71  N.  W.  779,  which  in- 
volved an  amendment  to  the  Constitution, 
is  to  the  same  effect.  It  is  held,  however, 
ill  this  latter  case,  that  the  vote  cast  through- 
out tlie  state  for  senators  and  repreaenla- 
tives  is  not  to  be  accepted  as  the  sole  criter- 
ion; that,  while  it  was  true  tiiat  the  amend- 
ment must  be  submitted  to  the  electors  at 
a  general  election  for  senators  and  represen- 
tatives, nevertheless  the  fotlowinff  constitu- 
tional provision,  "if  a  majority  of  the  elect- 
ors voting  at  such  election  adopt  such 
amendments  the  same  shall  become  a  part  of 
this  Couittitution,"  must  be  interpreted  to 
mean  that  In  order  to  secure  the  adoption  of 
a  proposed  amendment  "it  is  necessary  that 
the  favorable  votes  be  in  excess  of  one  half 
of  the  highest  sggr^^ate  number  of  votes 
cast  at  said  election,  whether  such  highest 
number  be  for  the  selection  of  an  officer  or 
upon  the  adoption  of  a  proposition."  The 
])rovi8ions  of  the  Constitutions  of  Ohio  and 
Nebrauka  in  regard  to  the  adoption  of  pro- 
posed amendments  are  virtually  alike,  ex- 
i-ept  the  period  of  publication  prior  to  title 
sulmiission  of  the  amendments  to  the  elect- 
ors, under  the  Constitution  of  Ohio,  is  fixed 
at  six  instead  of  three  months  "preceding  the 
next  election  of  senators  and  representatives 
!it  which  election  the  same  shall  be  submitted 
to  tlie  electors  for  approval  or  rejection,  and 
if  a  majority  of  the  electors  voting  at  such 
election  adopt  such  amendments,  the  same 
-hall  become  a  part  of  this  Constitution." 
Consequently,  In  the  ease  of  State  ea>  reU 
Oope  V.  Fordker,  40  Ohio  St.  677,  6  L.  R.  A. 
422.  23  N.  K.  491,  the  supreme  court  of  that 
state,  under  this  provision  of  its  ConsUtu- 
tion,  held  that,  before  an  amendment  could 
be  considered  as  adopted,  it  must  receive  a 
)najority  of  the  votes  of  all  electors  voting 
nt  the  election  for  senators  and  representa- 
tives at  which  election  the  amendment  was 
I'eqnired  to  be  submitted.  In  the  case  of 
State  em  rtl.  i/eCIurg  v.  PoweU,  77  Miss. 
r>43,  48  L.  R.  A.  0S2,  27  So.  927.  the 
Constitution  of  Mississippi,  as  held  by 
the  supreme  court  in  that  appeal,  seems 
to  have  contained  the  following  provi- 
sion in  respect  to  the  adoption  of  constitu- 
tional amendments:  "If  it  shall  appear 
that  a  majority  of  the  qualified  electors  vot- 
ing for  members  of  the  Iflgislature  shall  have 
voted  for  tlie  proposed  amendments."  This 
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the  oourt  held  to  be  the  criterion,  and  henee- 
it  was  alfinned  that  the  proposed  amend- 
ments must  receive  a  majority  of  all  the 
votes  cast  at  such  election  for  any  purpose^ 
before  it  could  become  a  part  of  the  Cflnsti- 
tution;  that  a  majority  of  all  who  voted  on 
the  adoption  and  rejection  of  the  amendment 
was  not  sufficient.  It  is  certainly  evident 
that  these  decisions  of  Nebraska,  Ohio,  and 
Mississippi  courts  involved  constitutional 
provisions  so  unlike  or  different  from  the  one- 
contained  in  the  Constitution  of  this  state 
that  they  virtually  afTord  no  aid  in  arriving- 
at  a  correct  interpretation  of  the  clause  or 
provision  in  controversy. 

The  case  of  Stale  v.  8mft,  69  Ind.  50fi, 
nay  be  said  to  fully  sustain  the  eontenfcioB 
of  oounsel  for  appellant,  and  the  reasoning 
and  conclusion  of  tlie  majority  opinion  here- 
in. That  case,  however,  was  decided  by  a 
bare  majority  of  this  court  as  then  consti- 
tuted; Judges  Niblack  and  Scott  dissenting. 
The  amendments  therein  involved  were  by 
an  act  of  the  l^stature  submitted  to  a  vote- 
of  the  electors  at  an  election  held  on  the 
lat  Monday  in  April,  1880;  that  day  being 
the  one  upon  which  an  election  waa  held 
throughout  the  state  for  choosing  township- 
officers.  The  election  in  respect  to  the 
amendments  involved  was  the  only  one  which 
required  a  state  canvass  of  the  votes  cast, 
and  they,  as  it  appears,  received  a  favorable 
majority  of  over  17,000  of  the  total  vote  cast 
at  said  election  upon  the  question  of  their 
rutiflcation  and  rejectibn.  Notwithstanding- 
this  fact,  however,  the  court  held,  in  effect, 
that  the  amendments  hod  not  been  ratift^i. 
because  it  did  not  affirmatively  appear  that 
the  majority  so  received  by  them  was  equaT 
to  a  majority  of  all  the  votes  cast  at  said 
election  for  other  purposes.  It  was  also 
further  affirmed  by  the  court  that  the  act  of 
the  l^islature  whereby  tjie  amendments  in 
dispute  were  submitted  to  the  electors  wui 
defective  in  not  providing  for  a  eount  of  the 
aggregate  number  of  votes  cast  at  the  said 
April  election  at  which  the  proponed  amend- 
ments were  submitted.  Judges  Niblack  and 
Scott,  the  dissenting  members  of  the  court, 
each  filed  forcible  dissenting  opinions,  in 
which  they  affirmed  the  well-settled  rule 
that  a  majority  of  all  the  votes  cast  upon  a 
proposition  is  sufficient  for  its  adoption.  In 
the  absence  of  some  constitutional  or  stato- 
tory  provision  to  the  contrary.  The  sup^-eme 
court  of  NebraFika,  in  State  em  rel.  Stevenaon 
V.  Babcock,  17  Neb.  188,  22  N.  W.  372,  crit- 
icii^es  the  Sv-ift  Cage,  and  expressly  disap- 
proves the  reasoning  by  which  the  final  con- 
clusion therein  was  reached.  The  doctrine' 
enunciated  in  the  Swift  Case,  under  the  facto- 
therein,  is  certainly  incompatible  witii  the- 
later  holding  of  this  court  in  South  Bend  t. 
T.eu)is,  138  Ind.  612,  37  N.  E.  980.  It  wilT 
be  readily  observed  that  the  Constitution  of 
this  state  is  silent  in  reference  to  the  partic- 
ular election  at  which  the  amendment  shalh 
be  submitted  by  the  legislature  to  the  elect- 
ors for  their  ratification  or  rejection.  It 
is  equally  silent  in  regard  to  whatshallbe  the 
criterion  or  standard  by  which  the  required 
majority  shall  be  measured,^  It  woidd  there- 
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fon  reuonably  appear  that  our  CouBtitution 
-dtws  not  profess  to  eontool  such  matters,  but 
lias  left  tliem  to  the  sound  discretion  of  the 
l^Blature.  In  State  ea>  rol.  Steveitaon  v. 
Jtaboock,  17  Neb.  188,  22  N.  W.  372,  relied 
upon  by  appellant,  the  court,  in  respect  to 
the  oonsttlutional  requirements  oi  tliat 
state,  aaid:  "The  submission  must  be  at  an 
■Section  when  senators  and  representatives 
■u«  to  be  elected,  and  a  majority  of  tiioae 
voting  at  euch  election  are  required  to  vote 
in  favor  of  the  proposition  to  adopt  the 
same.  ...  In  the  absence  of  a  statute 
■or  constitutional  provision  requiring  a  ma- 
jority of  all  the  votes  cast  to  be  in  favor  of 
A  proposition,  there  is  no  doubt  that  a  major- 
ity voting  upon  that  question  would  be  suf- 
ficient. In  such  case,  no  doubt,  the  failure 
«f  a  party  to  vote  upon  the  question  may  be 
■oonsidered  as  a  tacit  assent  to  the  will  of  the 
majority  of  those  voting  thereon;  but  such 
«  rule  cannot  apply  where  a  majority  of  the 
electors  of  the  state  voting  at  the  election 
Are  required  to  vote  in  favor  of  a  proposition 
to  secure  its  adoption." 

In  detenniiiing  the  question  at  issue  in 
the  case  at  bar  the  court  was  not  confronted 
with  any  such  express  provision  of  the  Con- 
■stitution  of  this  state  as  was  embraced  in 
that  of  the  state  of  Nebraska.  In  the  case 
•of  South  Bend  T.  Lewis,  138  Ind.  012,  37  N. 
E.  980,  the  question  involved  related  to  the 
interpretation  of  the  provisions  of  the  stat- 
oite  of  this  state  which  control  the  consoHda- 
-lion  or  union  of  an  incorporated  town  and 
an  incorporated  city.  See  Bums's  Rev. 
Stat.  18!»4,  §i  4208-4217  (Rev.  Stat.  1881. 
SB  3233-3242;  Horner's  Rev.  Stat.  1807,  S9 
3233-3242 ) .  Section  6  of  this  statute 
(Bums's  Rev.  Stat  1804,  I  4213;  Rev.  Stat. 
1881,  S  3238;  Homer's  Rev.  Stat.  1807,  { 
3^tS),  amon^  other  tilings,  provided,  "If  a 
TDajority  of  the  votes  given  in  the  town,  as 
well  as  a  majority  of  the  votes  given  in  the 
•city,  are  in  favor  of  union  or  annexation," 
then  and  tn  that  event  the  trustees  of  the 
town  and  the  common  ooTucil  of  the  city  are 
required  to  meet,  and  1^  resolution  declare 
the  town  and  city  united.  An  election  for 
the  union  of  the  town  of  Myler  and  the  city 
of  South  Rend  was  fixed  for  the  3d  dav  of 
May,  1802;  the  same  being  the  day  provided 
by  law  for  holding  general  city  elections  in 
South  Bend  and  other  cities  of  the  same 
class  throughout  the  state  for  the  election  of 
«ity  oRit.'eri).  At  the  election  1,750  votes 
were  cast  fn  said  city  in  favor  of  the  pro- 
posed nnlon,  and  237  votes  against  it.  In 
the  town  of  llyler  89  votes  were  cast  in 
favor  of  the  proposition,  and  6  against.  The 
wito'e  number  of  votes  cast  in  the  city  of 
South  Bend  at  said  election  for  candicfates 
for  city  olTlcfts  was  over  6,000.  The  ques- 
tion presented  in  that  appeal  was  whether 
the  propoxition  for  annexation  required  a 
majority  only  of  the  votes  for  and  against, ; 
«r  whether  it  was  required  to  receive  an 
ailtrmative  vote  of  a  majority  of  all  per- 
sons who  voted  at  the  general  city  election 
held  at  the  same  time.  This  court  in  that 
case  held  that  a  majority  of  the  votes  cast 
for  uid  agunst  the  proposition  to  ooniol-' 
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idate  was  snl&tnent,  altiiongh  not  eqnal  to  a 
majority  of  all  tiie  votes  cast  for  candidates 
in  Uie  city  of  South  Bend  at  the  general  elec- 
tion held  on  the  same  day.  The  court,  in  a 
well-considered  opinion  by  Dailey,  J.,  re- 
viewed a  great  many  of  the  authorities  bear- 
ing upon  the  question,  and  in  the  course  of 
its  opinion,  on  page  530,  138  Ind.,  and  page 
t03,  37  N.  K.,  said:  "We  think  it  clearly 
appears  that  four  leading  principlea  may  be 
considered  as  fully  estaulished,  namely: 
First.  Where  a  measure  is  propfwed  to  the 
people,  and  its  adoption  made  to  depend  on 
a  vote  of  the  majority,  those  who  do  not 
vote  are  oonsidered  as  acquiescing  in  the 
result  declared  by  those  who  do  vote,  even 
though  those  voting  constitute  a  minority 
of  those  entitled  to  vote.  Second.  Where  a 
question  is  required  to  be  submitted  at  a 
certain  regular  election,  and  is  made  to  de- 
pend upon  a  majority  of  the  votes  cast  at 
'such  election,'  a  majority  of  all  the  votes 
cast  at  the  election  is  meant,  and  not  merely 
a  majority  of  the  votes  cast  on  that  particu- 
lar question.  Third.  Where,  at  a  general 
election,  a  proposition  is  submitted  to  the 
voters,  the  result  of  the  vote  on  the  proposi- 
tion will  be  determined  by  the  votes  cast  for 
and  against  it,  in  the  absence  of  a  provision 
in  the  law  under  which  it  is  submitted  to  the 
contrary.  Fourth.  Where  a  legislative  body 
provides  that  a  proposition  shall  be  sul>- 
mitted  to  the  voters;  that  those  in  favor  of 
the  proposition  shall  cast  an  affirmative 
vote,  and  that  those  electors  opposed  to  the 
proposition  shall  cast  a  negative  vote;  and 
that  a  'majority  of  the  votes  given'  shall  be 
requisite  to  the  adoption  of  the  proposed 
measure,  then  the  only  rotes  to  be  counted 
and  considered  in  determining  whether  the 
measure  is  adopted  or  not  are  those  which 
are  given  on  the  particular  question  in- 
volved." The  court  further  said:  "From 
an  examination  of  tlie  authorities  bearing 
upon  the  question,  we  deduce  the  following 
rule:  If,  from  the  language  of  the  statute, 
it  is  intended  that  a  special  vote  shall  be 
east  upon  a  proposition,  and  the  law  does 
not  expressly  rojuire  the  majority  of  the 
votes  cast  at  the  general  or  re^^lar  election 
to  adopt  the  measure,  then  it  matters  not 
whether  the  votes  are  cast  at  the  same  poll 
as  is  used  for  the  election  of  officers.  All 
that  is  necessary  in  such  case  is  that  the 
measure  should  receive  a  majority  of  tlie 
votes  cast  for  or  against  it,  and  they  can  be 
separated  from  the  rest.of  the  rotes  cast  at 
such  election,  and  the  result  declared  from 
the  votes  cnst  on  the  proposition.**  Mc- 
Crary,  Elections,  S  208,  states  the  rule  as 
follows:  "Where  a  statute  requires  a  ques- 
tion to  be  decided  or  an  officer  to  be  chosen 
by  the  votes  of  *a  majority  of  the  voters  of  a 
county,'this  does  not  require  that  a  major- 
ity of  all  persons  in  the  county  entitled  to 
vote  shall  actually  vote  affirmatively,  but 
onl^  that  the  result  shall  be  decided  by  the 
majority  of  the  votes  cast,  provided  always 
that  there  is  a  fair  election  and  an  equal 
opportunity  for  all  to  participate.  In  such 
a  case  the  only  proper  test  of  the  number  of 
peraons  entitled  to  vote  is  the  rewlt  of  the  ■ 
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eleoUon  as  determined  by  the  ballot  box,  and 
the  courts  will  not  go  outside  of  that  to  in- 
quire whether  tliere  were  other  persons  en- 
titled to  vote  who  did  not  do  so.  The  'vot^ 
ers  of  the  county'  referred  to  by  all  Buch 
utatutes  are  neceasarily  the  voters  who  vote 
at  the  election,  since  the  result  in  each  case 
must  be  determined  hj  a  count  of  the  ballots 
east,  and  not  by  an  inquiry  as  to  the  num- 
ber not  east.  This  doctrine  is  well  settled 
hy  the  authorities." 

Section  1  of  article  14  of  the  Constitution 
of  Minnesota,  relating  to  proposed  amend- 
ments thereto,  provides:  "If  it  shall  ap- 
pear, in  a  manner  to  be  provided  by  law, 
{hat  a  majority  of  voters  present  and  voting 
shall  have  ratified  such  alterations  and 
amendments,  the  same  sball  be  valid  to  all 
intents  and  purposes  as  a  part  of  this  Con- 
stitution." In  the  case  of  Dayton  v.  8t. 
Paul,  22  Minn.  400,  it  appears  that  a  pro- 
posed amendment  had  been  submitted  under 
the  above  provision  to  the  voters  of  Uiat  state 
at  a  general  state  election  held  for  governor 
and  other  officials.  The  question  presented 
in  that  appeal  was  as  to  whether,  under  the 
said  provisions  of  the  Constitution,  a  major- 
ity of  the  votes  cast  for  and  against  an 
amendment  would  sufTice  to  secure  its  adop- 
tion, or,  in  the  event  it  was  submitted  at  a 
general  election  when  a  vote  was  to  be  tak- 
en for  the  election  of  state  oflioers  or  the 
adoption  of  other  propositions,  must  it  re- 
ceive a  majority  equal  to  that  of  all  the 
votes  cast  at  such  general  deetion  for  state 
officers  or  other  propositions!  It  appears  in 
that  case  that  20,036  votes  were  cast  in  favor 
of  the  ratification  of  the  amendment  in- 
volved, and  2,500  votes  against  it.  The  ag- 
gregate vote  cast  at  the  same  election  for 
governor  was  more  than  double  the  entire 
vote  for  and  against  the  amendment,  and, 
while  the  latter  received  a  majority  of  the 
Votes  CBst  for  and  against  its  ratification, 
still  it  did  not  receive  a  majority  of  all  the 
votes  cast  at  said  election  for  governor.  The 
court  held,  however,  that  the  amendment  had 
Ijoen  ratified  in  accordance  with  the  provi- 
sions of  the  Constitution.  In  the  course  of 
the  opinion  the  court,  speaking  through  its 
diief  justice,  said:  "The  precise  meaning 
of  the  words,  'that  a  majority  of  the  voters 
present  and  voting  shall  have  ratified  such 
nlterations  or  amendments'  is  not  very  clear. 
The  doubt  is  as  to  what  is  intended  by  the 
words,  'voters  present  and  voting.*  Do  they 
mean  the  voters  present  and  voting  upon  the 
proposed  amendment,  or  do  they  mean,  in 
case  the  amendment  shall  be  submitted  (as 
the  legislature  may  submit  it)  at  an  elec- 
tion for  other  purposes,  the  voters  who  may 
be  present  and  take  part  ia  the  election  for 
such  other  purposes?  We  are  of  the  opin- 
ion that  the  words  refer  to  the  voters  who 
are  present  and  vote  upon  the  propMition 
submitted  to  the  electors,  without  respect  to 
those  who  may  be  present  and  vote  for  other 
purposes  at  any  election  which  may  be  held 
at  the  same  time  and  place  at  which'  the 
proposition  may,  for  reasons  of  convenience 
or  other  reasons,  be  submitted,  and  that 
those  who  may  at  sudi  time  and  place  eome 
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and  vote  for  other  purposes  only  are  not  t^y 
be  regarded,  as  present  and  voting,  so  far  as- 
respect:*  the  proposed  amendment.  It  is  the- 
general  rule  in  affairs  of  government  that 
an  election  or  a  voting,  whenever  called  for, 
is  to  be  determined  1^  tha  votes  of  those  who- 
Tote  to  fill  the  office  which  ia  to  be  filled,  or 
for  or  against  the  proposition  which  is  to  be- 
adoptetl  or  rejected,  and  not  1^  counting  on 
either  side  those  who  do  not  vote  at  all.  To 
take  a  case  out  of  this  general  rule  requires- 
a  cleiarly  manifested  intention  to  apply 
different  one." 

The  Constitution  of  the  state  of  Idaho  in 
relation  to  proposed  amendments  require»- 
that  they  shall  M  submitted  "to  the  electors^ 
of  the  state  at  the  next  general  election^ 
.    .    .    and,  if  a  majority  of  the  electors^ 
shall  ratify  the  same,  such  amendment  or 
amendments  shall  become  a  part  of  this  Con- 
stitution.   If  two  or  more  amendments  are 
proposed,  they  shall  be  submitted  in  such 
manner  tliat  the  elector  shall  vote  for  or 
against  each  of  them  separately."    [art.  20,- 
SS  1,  2.]    In  Orcen  t.  State  Bd.  of  Canvaag- 
era  (Idaho)  47  Fac  2S0,  an  amendment  to 
extend  the  right  of  suffrage  to  women  waa- 
Bubmitted  for  ratification  at  a  general  elec- 
tion.   It  received  12,126  votes  in  favor  of 
its  ratification  while  6,282  were  adverse. 
It    further    appears    that    there  were 
some  10,000  or  more  electors  who  votecl 
for  state  officers  at  said  electionj,  who 
did  not  vote  upon  the  said  amendment.  I& 
construing  the  provisions  of  the  Constitu- 
tion quot^,  the  supreme  court  of  Idaho  held 
that  a  majority  of  the  electors  who  voted  for 
and  against  the  adoption  of  the  amendment 
was  sufficient,  within  the  meaning  of  that 
provision,  to  secure  the  ratification  of  the- 
amendment,  although  the  same  was  not  a. 
majority  of  the  electors  who  voted  at  said. 
elecUon  for  state  officials.   In  that  case  it 
is  said:    "Experience  has  shown  that  it  is- 
almost.  if  not  <^uite,  an  impossibility  to  se- 
cure an  expression  from  every  elector  upon 
any  question,  and  above  all  upon  a  que:<tion. 
of  an  amendrnent  of  the  Constitution;  and  it 
is  equally  difficult  to  ascertain  the  actual, 
number  of  electors  at  any  given  time.  .  .  . 
While  it  is  true  that  some  10,000  or  more 
electors  would  seem  to  have  been  entirely  in- 
different upon  the  question  of  the  adoption, 
of  this  and  the  other  amendments,  still  all 
were — must  have  been — fully  advised  as  to 
the  importance  of  the  question  submitted; 
and  should  their  indifference  be  taken  as- 
conclusive  of  their  opposition  to  the  amend- 
ments 1    Upon  what  rule  of  honesty  or  right- 
eousness can  this  be  claimed?    Is  it  not 
more  reasonable,  as  well  as  more  righteous, 
to  say  that  in  a  matter  about  which  they 
manifest  such  indifference  their  silence  shall 
be  taken  as  aasentl    We  hold  that  the 
amendment  under  discussion  is  adopted,  and 
has  become  a  part  of  the  Constitution  of  the 
state  of  Idaho."    Chief  Justice  Morgan,  in 
a  concurring  opinion,  after  reviewing  many 
authorities,  said:    "Here,  then,  are  a  num- 
ber of  decisions  which  declare  that,  when  a 
constitution  or  statute  declares  that  a  prop- 
osition requires  a  majority  ox.  two  thiM*  of 
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all  the  voters  of  a  given  locality,  such  pro- 
vision in  satisfied  if  the  propOBitiou  receires 
a  majority  or  two  thirds,  as  the  case  may 
be,  of  all  those  voting,  taking  no  account 
whatever  of  those,  be  the  number  large  or 
small,  who  fail  to  vote.  It  is  admitted  that 
if  m  special  election  was  authorized  and  held 
<ni  this  question,  and  it  appeared  that  3,000 
votes  or  a  lessnumberwere  cast  forthepropo- 
tiition,  and  1,500  a^nst  it,  it  would  be  le- 
gally adopted.  This  is  a  distinction  with- 
out a  dinerence,  as  in  this  case  the  amend- 
ment is  voted  on  separately,  precisely  the 
soma  as  it  would  be  if  no  other  gn^tion  was 
presented  or  no  (rificers  were  to  be  elected, 
and  the  vote  taken  and  repoiled  to  the  can- 
vassers separately  in  the  same  way  it  would 
have  been  bad  this  been  the  only  question  be- 
fcHre  the  electors  for  their  decision." 

An  act  of  Congress  approved  February  22, 
1889,  known  as  the  "enabling  act,"  under 
which  North  and  South  Dakota,  Montana, 
and  Washington  beeamc  states,  tUreoted  the 
people  in  the  territory  of  what  is  now  the 
state  of  North  Dakota  to  elect  delegates  to 
a  convention  to  formulate  a  Constitution  to 
be  submitted  to  the  qualified  electors  for 
their  adoption,  and  provided  for  the  submis- 
sion at  the  same  time  of  separate  articles  or 
ordinances,  and  required  the  adoption  of  the 
latter  by  a  "majority  of  tbe  l^;al  votes  cast." 
Article  20  of  the  proposed  Crautitution,  re- 
lating to  prohibition  of  intoxicating  liquoVs, 
was  separately  submitted.  At  the  same  Sec- 
tion state  officers  were  elected,  and  the  arU- 
cle  in  question,  it  appears,  'received  a  ma- 
jority of  all  the  votes  cast  for  and  against 
it,  and  also  a  majority  of  the  votes  cast  for 
and  against  the  ratification  of  the  state's 
Constitution  submitted  at  the  same  election; 
yet  it  did  not  receive  a  majority  of  the  votes 
east  for  gov-enior  at  that  election.  Under 
these  facto  the  supreme  court  of  North  Da- 
kota in  the  case  of  State  ex  rel.  Larabee  v. 
Barnes,  3  N.  D.  310,  65  K.  W.  883,  held  that 
the  article  of  the  Conrtitution  in  controver- 
sy had  been  legally  adopted.  It  was  urged 
by  counsel  in  that  app«d  that  a  "majority 
of  tbe  votes  cast,"  within  the  meaning  of  the 
act  of  Congress  in  question,  was  not  in  favor 
of  the  adoption  of  said  articles.  We  quote 
the  following  from  the  court's  opinion: 
"Where,  in  this  section.  Congress  spoke  of 
the  votes  cast,  it  had  reference  to  votes  cast 
upon  the  particular  objects  which  it  directed 
should  be  submitted  to  a  vote  of  the  qualified 
electors.  Congress  bad  no  knowledge  that 
any  candidates  for  offices  would  be  voted  for 
at  that  same  election,  and  the  matter  of 
deeliiu;  officers  wan  left  under  tbe  exclnnve 
control  of  tbe  constitutional  oonvention:  and 
farther.  It  was  the  vote  upon  the  Constitu- 
tion and'  the  articles,  if  any,  separately  sub* 
mitted,  that  was  to  be  certified  to  the  Presi- 
dent ;  and  if,  by  tbe  use  of  the  words  'major- 
ity of  \ega\  votes  cast,'  Congress  meant  votes 
cut  upon  any  subject  other  than  those  di- 
rected to  be  certified  to  the  President,  it 
would  b«  obviously  impossible  for  that  offi- 
dal  over  to  determine  whether  or  not  the 
Contitation  had  been  legally  adopted,  and 
ytA  vndor  tha  Mt  the  duty  dovolved  vp«i 
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him  to  determine  that  question  at  once. 
These  conEtiderations  seem  to  us  to  conclu- 
sively establish  that,  when  Congress  used  the- 
words  'majority  of  l^al  votes  cast,'  it 
meant  votes  east  for  or  against  tbe  adoption 
of  the  Constitution,  or  of  the  articles  sepa- 
rately submitted." 

Article  3,  {  1,  of  the  Constitution  of  Wis- 
consin, after  declaring  who  are  qualified 
electors  of  that  state,  contains  the  following 
proviso:  "Provided,  tliat  the  legislature 
may  at  any  time  extend  by  law  the  right  of 
suffrage  to  persons  not  herein  enumerated; 
but  no  such  law  shall  be  in  force  until  the- 
same  shall  have  been  submitted  to  a  vote 
of  tbe  people  at  a  general  election  and  ap- 
proved oy  a  majoii^  of  all  the  votes  cast 
at  such  election."  In  Oillespie  v.  Palmerr 
20  Wis.  544,  the  approval  of  an  act  of  the 
l^slature  extending  the  right  of  suffrage 
under  said  proviso  was  involved.  The  act  m 
question  was  submitted  to  the  electors  of 
tnat  state  for  their  approval  at  a  general 
election,  and  received  a  majority  of  all  the 
votes  cast  upon  that  question,  but  failed  to- 
receive  a  majority  of  all  votes  cast  at  the- 
same  election  for  state  officers.  Tbe  ques- 
tion presented  to  the  court  in  that  appeal 
for  determination  related  to  the  meaning  of 
the  clause,  "approved  bp  a  majority  of  all 
the  votes  cast  at  such  election."  (My 
italics.)  It  was  insisted  in  that  case,  as 
it  is  in  this,  that  the  act  in  controveri^  was 
required  to  be  approved  by  a  majority  of 
the  votes  east  upon  all  propositions  and  for 
all  officers  at  such  general  election.  Thia 
contention,  however,  the  court  denied,  and 
held  that  the  act  of  the  legislature  had  been 
approved  as  required  by  the  Constitutiour 
and  in  tbe  course  of  the  opinion  it  is  said: 
"The  candidates  for  governor  at  such  elec- 
tion may  not  receive  the  votes  of  lUl  thfr 
voters  voting  at  such  election,  though  th^ 
may  receive  more  than  the  candidates  for 
any  other  office.  For  there  may  be  voters 
who,  from  want  of  confidence  or  private 
pique  or  ill  will,  will  not  vote  lor  any  of  the 
candidates  for  governor,  who  will  vote  for 
the  candidates  for  other  officers;  and  there 
may  be  those  who  for  the  same  reasons  would 
not  vote  for  the  candidates  for  secretary  of 
state,  who  would  vote  for  the  candidates  for 
governor,  state  treasurer,  and  other  offices; 
and  the  same  may  be  true  in  relation  to  the 
votes  given  for  the  candidates  for  the  re- 
,  spective  offices;  so  that  all  the  candidates  for 
any  one  office  may  not  receive  the  votes  of 
all  the  voters  voting  at  such  election  by  sev- 
eral hundreds,  and  perhaps  thousands.  And 
yet  the  constrnction  contended  for  requires 
that  the  extendon  of  suffrage,  to  be  carried, 
should  receive  a  majority  of  the  votes  of  all 
the  voters  voting  at  such  election  for  any 
and  all  candidates, — should  receive  more 
votes  than  is  required  to  elect  a  governor  or 
any  other  officer,  or  to  carry  any  other  meas- 
ure. Is  it  reasonable  to  suppose  that  this 
was  the  intention  of  tbe  convention?  Un- 
der the  provisions  of  our  Constitution,  as 
well  as  of  other  constitutions,  persons  are- 
elected  to  a  particular  office  who  have  a  ma- 
jority  of  the  vote.  e«rtg-^t^^.Q^^J^ 
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dates  for  some  other  oflBce,  but  for  fhe  candi- 
dates for  tliat  otUce.  Measures  or  laws  are 
also  declared  adopted  or  rejected  according 
as  thej  receive  or  fail  to  receive  each  a  ma- 
jority of  the  rotes  cast  for  or  against  it. 
.  ,  .  We  do  not  see  hovr  any  other  con- 
etruction  can  reuonably  be  nven  to  the 
clause.  The  words  added  by  thia  construc- 
tion are  words  which,  whenever  the  eame  or 
similar  language  is  uaed  in  reference  to  a 
vote  on  any  niesisure  or  for  any  oflBce,  are 
generally  understood." 

The  Constitution  of  New  Jersey  provides 
in  respect  to  the  submission  of  proposed 
amendments  to  a  vote  of  the  people  as  fol- 
lows: "If  the  people  at  a  special  election 
to  be  held  for  Ukat  purpose  only  shall  ap- 
prove and  ratify  such  amendment  or  amend- 
ments, or  any  of  them,  by  a  majority  of  the 
electors  qualified  to  vote  for  members  of  the 
l^slature  voting  thereon,  such  amendment 
or  amendments  so  approved  and  ratified 
shall  become  part  of  the  Constitution." 
Article  9.  At  a  special  election  held  in  1897 
proposed  amendments  to  the  Constitution  of 
that  state  were  submitted  and  received  70,- 
443  yotea  in  their  favor,  while  69^642  votes 
were  adverse.  It  appears  that  961  votes 
cast  at  this  election  were  rejected  upon  vari- 
ous grounds.  The  question  of  their  approv- 
al upon  the  part  of  the  people  at  said  elec- 
tion was  presented  to  the  supreme  court  and 
also  to  the  court  of  errors  and  appeals  of 
New  JersCT  in  Bott  v.  Secretary  of  State,  62 
N.  J.  L.  107,  40  Atl.  740 ;  Id.,  63  N.  J.  L. 
289,  45  L.  R.  A.  251,  43  Atl.  744,  881.  It 
was  contended  that  the  amendments  had  not 
been  adopted  because  they  had  not  received 
"the  vote  of  a  majority  of  the  electors  quali- 
fied to  vote  for  members  of  the  legislature 
ToUng  thereon."  The  supreme  court  held 
the  amendments  adopted;  that  the  ballots 
returned  as  rejected  must  be  considered  as 
properly  rejected,  s.nd  consequently  must  be 
excluded  from  the  count  and  regarded  as 
nullities.  Tliis  judgment  of  the  supreme 
court  was  brought  for  review  before  the 
court  of  errors  and  appeals  by  a  writ  of  er- 
ror, and  was  there  affirmed.  The  latt«r 
court,  on  page  300,  63  N.  J.  L.,  page  748,  43 
Atl.,  and  page  260,  45  L.  R.  A.,  In  denying 
the  contention  of  the  prosecutors  of  the 
writ,  to  the  effect  that  a  majority  of  all  the 
votes,  as  shown  by  the  names  on  the  poll 
lists,  or  at  least  a  majority  of  all  who  cast 
ballots  whether  the  same  were  for  or  against 
any  of  the  amendments  or  were  rejected,  was 
necessary  to  secure  the  adoption  of  the 
amendment  involved,  said:  "By  the  words, 
'electors  voting  thereon,'  are  intended  the 
electors  who  exerdse  the  right  of  suffrage 
in  such  manner  that  their  votes  should,  un- 
der the  law,  be  counted  for  or  against  the 
proposition  submitted ;  and  although  the 
number  of  names  on  the  poll  Hata  may  repre- 
sent the  number  of  qualified  electors  who  at- 
tempted to  vote,  and  the  rejected  ballots  may 
all  have  been  official  ballots  cast  by  some  of 
these  qualified  electors,  still  it  may  be  that 
not  all  of  those  qualified  electors  voted,  in 
the  constitutional  sense,  and  that  the  re- 
jected ballots  were  not  votes.  If,  for  ex- 
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ample,  an  elector  presented  to  the  electicnt 
officer,  and  the  officer  deposited  in  the  ballot 
box,  two  or  more  official  ballots,  rolled  or 
folded  together,  and  in  canvassing  the  votes 
the  ballots  were  so  found,  those  ballots 
would,  under  the  law,  be  null  and  void,  and 
the  elector  would  not  have  voted  on  any  of 
the  amendments." 

The  cases  pro  and  eon  to  which  I  have  re- 
ferred upon  the  question  in  issue  may  be 
said  to  be  in  the  main,  at  least,  all  in  which 
constitutional  amendments  were  involved. 
We  are  cited,  however,  in  addition  to  deci- 
sions upon  the  adoption  of  constitutional 
amendments,  to  numerous  other  cases  where 
constitutional  or  statutory  provisiona  in  re- 
gard to  the  submission  to  the  voters  of  oer- 
tain  localities  of  propositions  of  various 
character  have  been  construed.  These  xses 
are  both  of  service  and  force  for  the  reason, 
as  said  in  Potter's  Dwarris  on  Statutes, 
"there  is  a  striking  analogy  and  generally 
an  entire  harmony  between  the  rules  of  in- 
terpretation of  coniititutions  and  thoae  of 
statutes."  An  examination  of  these  eases 
discloses  that  they  fall  within  some  one  of 
the  four  classes  enumerated  in  South  Bend 
V.  Lewis,  138  Ind.  512,  37  N.  E.  986.  The 
rule  afiirmed  by  this  court  in  the  latter  ease^ 
as  we  have  seen  in  the  first  classification,  is 
to  the  effect  that  where  a  proposition  is  sub- 
mitted to  the  electors  of  a  district  or  state, 
and  its  adaption  is  made  to  depend  on  the 
vote  of  the  majority,  those  who  do  not  vote 
are  deemed  as  having  acquiesced  in  the  re- 
sult reached  by  the  votes  cast  thereon,  al- 
though the  latter  may  be  a  minority  of  those 
entitled  to  vote  on  the  proposition.  The 
following  cases,  among  others,  support  this 
rule:  St.  Joseph  Tirp.  v.  Ragert,  16  Wall. 
644,  21  L.  ed.  328;  Caaa  County  v.  Johnaton, 
95  U.  S.  360,  24  L.  ed.  410;  Dougtaaa  v.  Pike 
County,  101  U.  8.  677,  25  L.  ed.  068;  Carroll 
County  Supers,  v.  Smith,  111  U.  S.  55S,  28 
L.  ed.  617,  4  Sup.  Ct.  Rep.  539;  Know  Coun- 
ty v.  Ninth  Nat.  Bank,  147  U.  S.  99.  37  L. 
ed.  90,  13  Sup.  Ct.  Rep.  267;  Mobile  Sav. 
Bank  v.  Oktibbeha  County  Supers.  22  Fed. 
Rep.  580,  24  Fed.  Rep.  110;  Madison  County 
V.  Priestly,  42  Fed.  Rep.  817;  bouin  ille  <C 
N.  R.  Co.  V.  Davidton  County  Ct.  1  Sneed. 
037,  62  Am.  Dee.  462;  State  ew  rel.  Lanier 
V.  Padgett,  19  Fla.  539;  />iinfM>raft  v.  Green, 
57  111.  67 ;  People  em  rel.  Gilman,  C.  d  8^R. 
Co.  V.  Harp,  67  111.  02;  Taylor  v.  McFadden. 
S4  Iowa,  260,  50  N.  W.  1070 ;  De  Soto  I'arUh 
Citieena  A  Taapayera  v.  Williams,  49  La. 
Ann.  437,  37  L.  R.  A.  788,  21  So.  647 ;  7*0^- 
lor  V.  Taylor,  10  Minn.  107,  Gil.  81 :  Rriger 
V.Beaufort  Comrs.  70  N.  C.  319;  Allry  v. 
Denaon,  8  Tex.  207 ;  State  em  rel  Baaaett  t. 
ReniOt,  37  Mo.  272 ;  State  v.  Binder,  38  Mo. 
455;  Metealfe  v.  Seattle,  1  Wash.  297,  25 
Pac  1010;  Yealer  v.  Seattle,  1  Wash.  308.25 
Pac.  1014;  Sanford  t.  Prentice,  28  Wis.  358. 
The  third  elaraiflcation  in  the  South  Bend 
Caae,  to  the  effect  that  when,  at  a  general 
election,  a  proposition  or  measure  is  sub- 
milted,  its  adoption  or  rejection  will  be  de- 
termined by  the  votes  cast  thereon,  in  the 
absence  of  some  constitutional  or  statutory 
provision  to  the  contrary,  Js  supponbed  ^ 
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the  following  cases,  tn  addition  to  those  to 
which  I  have  already  referred:  Howland  t. 
Son  Joagvin  County  Supera.  109  Cal.  162, 
41  Pac  864;  Montgomery  County  Fiscal  Ct. 
T.  THmlle,  20  Ky.  L.  Rep.  827,  42  L.  R. 
A.  738,  47  S.  W.  773;  State  ex  rel.  Little  v. 
LangHe,  6  N.  D.  594.  32  L.  R.  A.  723,  67  N. 
W.  958 J  Marion  County  Oomra.  r.  Winkley, 
29  Kan.  30;  Btate  e»  reL  Orooker  t.  Eohola, 
41  Kan.  1.  20  Pac.  623. 

The  Constitution  of  California  forhids  any 
■county  to  incur  any  indebtedness  to  a  cer- 
tain  extent  "without  the  assent  of  two 
thirds  of  tlie  qualified  electors  thereof  vot- 
ing at  an  election  to  be  held  for  that  pur- 
pose." Art.  11,  S  18.  In  the  appeal  of 
Bovsland  v.  San  Joaquin  County  Supers. 
109  Cal.  162,  41  Pac  864,  a  proposition  had 
been  submitted  at  a  ^neral  election  to  the 
■electors  of  a  county  m  regard  to  incurring 
certain  indebtedness.  At  said  general  elec- 
tion 6,500  votes  were  cast  in  the  county,  but 
only  3,880  of  said  voters  voted  in  favor  of 
incurring  the  indebtedness,  while  1,006  voted 
against  it.  The  court  in  the  latter  case  held 
that  two  thirds  of  the  qualified  electors  of 
the  county  had  by  their  votes  assented  there- 
to, within  the  meaning  of  the  Constitution. 
The  court  in  that  appeal  said:  "If  there  had 
been  no  general  election  held  at  the  same 
time  this  bond  election  was  held,  there  would 
be  no  question  but  that  two  thirds  of  the 
qualified  electors  of  the  county  voting  as- 
sented thereto;  and  the  fact  that  the  county, 
bj  its  board  of  supervisors,  embraced  the 
privilege  extended  to  It  by  the  legislature  by 
the  act  of  1801,  and  held  the  election  upon 
the  day  and  at  the  same  place  as  the  general 
election,  we  think  wholly  immaterial.  .  .  , 
The  election  was  called  by.  proclamation  of 
the  board  of  supervisors  of  San  Joaquin 
county  for  a  single,  definite  purpose,  ana  ea 
neoetntate  was  a  special  election,  and  the 
votes  east  for  and  «j;ainat  the  issuance  of 
bonds  were  all  the  Totes  cast  at  that  elec- 
tion." 

The  Constitution  of  Kentucky  prohibits, 
-under  certain  conditions,  the  incurring  of 
indebtedness  upon  the  part  of  a  county 
"without  the  assent  of  two  thirds  of  the 
-voters  thereof  voting  at  an  election  to  be 
held  for  that  purpose."  Section  157.  In 
the  appeal  of  Montgomery  County  fiaoal  Ot. 
V.  Trimble,  20  Ky.  L.  Rep.  827,  42  L.  K.  A. 
788,  47  S.  W.  773,  It  appears  that  there  had 
been  submitted  to  the  voters  of  Montgomery 
county  at  the  general  November  election  of 
1897  a  proposition  to  issue  certain  bonds  as 
obligations  of  that  county.  At  said  general 
-election  1,920  votes  were  cast  for  the  propo- 
sition, and  186  against  it;  and  there  were 
also  cast  at  said  general  election  in  that 
county  for  state  and  coun^  officers,  in  the 
aggr^te,  S,000  votes,  llie  court  of  ap- 
peals held  that  the  proposition  to  iaaue  the 
bonds  in  question  bad  been  assented  to  by 
the  required  two  thirds  majority,  although 
by  less  than  two  thirds  of  the  electors  who 
voted  at  the  general  election  at  whidi  the 
measure  had  been  submitted.  In  the  course 
of  the  opinion  it  is  said:  "It  is  a  funda- 
mental principle  in  our  qrstem  of  govern* 
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ment  that  Its  affairs  are  controlled  by  the 
consent  of  the  governed,  and  to  that  end  it 
is  r^rded  as  just  and  wise  that  a  majority 
of  those  who  are  interested  sutEciently  to  as- 
semble at  places  provided  by  law  for  uie  pur- 
pose shall  by  the  expression  of  their  opinion 
direct  the  manner  in  which  its  affairs  shall 
be  conducted.  When  majorities  are  spoken 
of,  it  is  meant  a  majority  of  those  who  feel 
an  interest  in  the  government,  and  who  have 
opinions  and  wishes  as  to  how  it  shall  be 
conducted,  and  have  the  courage  to  express 
them.  It  has  not  been  the  poli(nr  of  our 
government,  in  order  to  ascertain  the  wishes 
of  the  people,  to  count  those  who  do  not  take 
Bufilcient  interest  in  its  affairs  to  vote  upon 
questions  submitted  to  them.  It  is  a  major- 
ity of  those  who  are  alive  and  active  and  ex- 
press tbdr  opinion,  who  direct  the  affairs  of 
the  go\'emment,  not  those  who  ar«  sUent 
and  express  no  opinion  in  the  manner  pro- 
vided by  law,  if  they  have  any.  Before 
reaching  a  conclusion  that  those  who  framed 
our  fundamental  law  intended  to  change  a 
well-settled  policy  by  allowing  the  voter  who 
is  silent  and  expressee  no  opinion  on  m  pub- 
lic question  to  be  counted  the  same  a*  the 
one  who  takes  an  interest  in  and  votes  upon 
it,  we  should  be  satisfied  that  the  language 
used  clearly  indicates  such  a  purpme.  .  .  . 
The  fact  that  the  election  was  held  for  the 
purpose  of  obtaining  the  necessary  assent  of 
two  thirds  of  the  voters  to  the  propoidlion 
on  the  day  of  the  general  election  to  fill  of- 
fices does  not  change  the  rule  <d  interpreta- 
tion; nor,  if  BO  required  to  be  held,  does  it 
show  a  purpose  to  require  the  assent  of  two 
thirds  of  those  who  vote  for  officers  and  on 
other  questions  at  the  election." 

In  the  case  of  Marion  County  Comra.  v. 
Winkley,  29  Kan.  36,  a  law  of  that  state 
which  provided  for  bounties  to  be  given  by 
counties  to  encourage  the  growing  of  hedges 
was  involved.  The  proposition  to  award 
Eueb  bounties  was  directed  by  the  statute  to 
be  submitted  to  the  people  m  the  county  at 
an  election  to  be  hela  at  the  same  time  pro- 
vided for  holding  general  elections  for  the 
election  of  county  oflicers.  It  was  provided, 
"If  a  majority  of  the  votes  are  for  the  boun- 
ty," then  the  law  was  to  be  in  full  force  and 
effect.  I  quote  from  the  opinion  in  that 
case:  **Witbin  the  terms  of  the  statute  we 
think  the  bounty  proposition  Is  to  be  dej 
clarcd  adopted  or  rejected  according  as  it 
receives  or  foils  to  receive  a  majority  of  the 
votes  cast  for  or  against  it.  The  votes  cast 
for  the  township  officers  at  the  election  of 
April,  1873,  are  not  to  be  considered  upon 
the  tx)unty  proposition.  The  electors  of 
Marion  county  were  invited  by  the  proclama- 
tion of  the  county  commissioners  to  vote  for 
or  against  the  bounty.  A  majority  of  the 
votes  east  upon  that  particular  proposition 
were  tor  the  bounty.  This  result  having 
been  obtained,  it  was  the  duty  of  the  county 
commissioners  of  the  county  to  declare  the 
act  to  encourage  the  growing  of  hedges  to 
be  in  full  force  and  effect  in  that  county. 
The  electors  who  were  present  at  the  polls 
at  the  called  election,  and,  while  voting  for 
township  officers,  did  not  vote  /ofon  tha 
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Irounty  proposition,  are  presumed  to  asaent 
to  the  expreased  will  of  the  majority  of  those 
TOting  thereon," — dting  authorities. 

The  ConBtitution  of  Missouri  forbids  the 
legislature  from  authorizing  "any  county, 
city,  or  town  to  become  a  stockholder  in  or 
to  loan  its  credit  to  any  company,"  etc.,  "un- 
less two  thirds  of  the  qualified  voters  of  such 
county,  city,  or  town  at  a  regular  or  special 
election  to  be  held  therein  shall  assent  there- 
to." Const.  1865,  art.  U,  S  14.  Under  an 
act  of  the  I^islature  of  that  state  known  as 
the  "township  aid  act,"  a  certain  township 
of  Cass  county  voted,  by  a  two  thirds  vote, 
to  issue  township  bonds  to  a  railroad  com- 
pany, which  were  accordingly  issued.  In  an 
action  against  Cass  county,  as  trustees  of 
the  township,  to  recover  interest  overdue 
ufton  one  ot^  the  bonds,  the  question  was 
raised  that,  although  more  than  two  thirds 
voted  at  the  election,  two  tiiirds  of  the  quali- 
fied voters  of  the  township  did  not  vote  iq 
fa,voT  of  issuing  the  bonds.  The  case  ulti- 
mately reached  the  Supreme  Court  of  the 
United  States.  Case  County  v.  Johnston,  95 
U.  S.  360,  24  L.  ed.  416.  That  court,  after 
citing  and  reviewing  many  authorities  re- 
lating to  the  general  subject  announced  its 
coneluiDon  as  follows:  "This  ve  under* 
stand  to  be  the  establiahed  rule  as  to  the  ef- 
fect of  elections,  in  the  absence  of  any  stat- 
utory reflation  to  the  contrary :  All 
qualified  voters  who  absent  themselves  from 
an  election  duly  called  are  presumed  to  as- 
sent to  the  expressed  will  of  the  majority  of 
those  voting,  unless  the  law  providing  for 
the  election  otherwise  declares.  Any  other 
rule  would  be  productive  of  the  greatest  in- 
convenience, and  ought  not  to  be  adopted  un- 
less the  legislative  will  to  that  effect  is 
dearly  expressed." 

A  statute  of  Che  state  of  Maryland  author- 
iring  the  sale  of  spirituous  liquors  provided 
that  on  the  day  of  the  r^ular  or  general 
election  in  1886  the  voters  of  Washington 
county,  of  that  state,  "shall  determine  by 
ballot  whether  or  not  the  provisions  of  this 
act  shall  go  into  effect  in  said  county.  Those 
favoring  the  act  will  cast  their  ballots  with 
the  words  printed  or  written  thereon,  'For 
tiie  high-license  law,'  and  those  opposing  the 
act  wul  cast  their  ballots  with  the  words 
printed  or  written  thereon,  'Against  the 
nigh-license  law.' "  The  act  also  provided 
that,  "if  a  majority  of  the  voters  of  said 
county  shall  determine  by  their  ballots  in 
favor  of  the  high-license  law  and  the  clerk 
of  said  county  shall  m  prodamate  to  the 
people  of  said  county,  the  provisions  of  this 
act  shall  take  effect."  At  the  general  elec- 
tion on  that  day  fixed,  the  aggregate  number 
of  votes  cast  for  the  several  candidates  for 
Congress  in  said  county  was  8,680.  The 
number  of  votes  cast  in  favor  of  the  high  li- 
cense was  4,314,  and  against  it  3,825.  In 
the  appeal  of  Walker  v.  Ostcald,  68  Md.  146, 
11  Atl.  711,  the  supreme  court,  in  holding 
that  the  license  act  had  been  ratified  and 
was  in  full  force  and  effect,  said:  "It  thus 
appears,  and  in  fact  It  is  conceded,  that  the 
number  of  votes  cast  in  favor  of  the  high- 
license  law  was  not  equal  to  the  majority  of 
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all  the  votes  cast  at  the  same  election  for 
the  several  candidates  for  Congress,  though 
the  votes  actually  cast  in  favor  of  this  law 
constituted  a  majority  of  all  the  votes  polled, 
on  that  particular  subject.  The  single  ques- 
tion, therefore,  presented  1^  this  appeal,  is 
whether  under  these  circumstances  the  act 
became  operative  and  effective,  or,  stated  in 
other  words,  did  the  adoption  of  the  act  de- 
pend upon  its  receiring  in  its  favor  a  major- 
ity of  all  the  votes  cast  at  that  election  upon 
some  other  subject  or  subjects,  or  upon  it^ 
receiving  a  majority  of  the  votes  cast  spe- 
cifically for  and  against  its  adoption?  It 
has  been  settled,  both  in  England  and  ^n  this 
country,  by  an  almost,  if  not  quite,  un- 
broken current  of  judicial  decisions,  from, 
the  time  of  Lord  Mansfield  to  the  present 
day,  that,  when  an  election  is  held  at  which 
a  subject-matter  is  to  be  determined  by  a- 
majority  of  the  voters  entitled  to  cast  bal- 
lots thereat,  those  absenting  themselves,  and 
those  who,  being  present,  abstain  from  vot- 
ing, are  considered  as  acquiescing  in  the  re> 
suit  declared  by  a  majority  of  those  actually 
voting,  even  though,  in  point  of  fact,  but  a 
minority  of  those  entitled  to  vote  really  do 
vote.  .  .  .  Conceding  this  to  be  true 
with  respect  to  a  special  election  held  for 
the  purpf>se  of  submitting;  a  single  question 
to  the  popular  vote,  it  is  insisted  on  the- 
part  of  the  appellant  that  a  different  prin- 
ciple should  prevail  in  a  case  like  this,  where- 
at a  general  election  the  measure,  though 
receiving  a  majority  of  the  votes  cast  on 
that  subject,  failed  to  receive  a  majority 
of  the  votes  cast  upon  some  other  sub- 
ject. Hence,  as  we  nave  already  ttatedp. 
the  sole  ground  upon  which  it  ia  elalmeA 
that  the  act  in  question  failed  to  be- 
come effective  is 'that,  at  the  general  elec- 
tion when  the  subject  was  voted  on,  less  than 
a  majority  of  those  who  voted  for  the  con- 
gressional candidates  cast  their  ballots  'For 
the  high-license  law,'  and  not  that  a  major- 
ity of  those  who  voted  on  this  subject  did 
not  vote  in  favor  of  it.  This  objection  to 
the  adoption  of  the  act  is  founded  ezelnsfve- 
ly  upon  the  construction  which  is  sought  to 
be  placed  upon  the  words  of  the  8th  section, 
— 'a  majority  of  the  voters  of  said  county,' 
— taken  in  connection  with  the  evidence  fur- 
nished by  the  vote  on  the  congressional  can- 
vass that  there  were  more  votes  in  the  coun- 
ty than  the  number  who  voted  upon  thia 
measure.  If  this  construction,  which  con- 
fines the  language  to  what  is  alleged  to  be 
its  literal  import,  without  reference  to  the 
provisions  of  the  preceding  section,  is  to  pre- 
vail, it  would  be,  it  seems  to  ua,  as  applicable 
in  the  case  of  a  special  election,  where  but 
one  subject  is  submitted,  as  it  Is  claimed 
that  it  IS  in  the  case  of  a  general  election 
where  several  subjects  or  persons  are  to  be 
voted  for;  the  only  difference  between  the- 
two  instances  being  in  respect  to  the  evi- 
dence which  might  be  adduced  to  ascertain- 
the  actual  number  of  the  voters  of  the  coun- 
ty. In  r^rd  to  a  general  election  it  is 
urged  that  tiie  highest  aggr^te  vote  cast 
furnishes  the  evidence  as  to  the  number  of 
voters  of  the  county.   At  a  special  dectioK. 
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St  is  not  improbable  tbat  only  a  minority 
of  the  voters,  well  known  to  oe  an  unmis- 
takable minority,  may  vote.  This  fact  mif^bt 
be  Busceptible  of  proof, — might  be  in  reality 
aelf-evident.  Yet  in  the  latter  instance 
those  who  absent  themselves  from  the  polls, 
and  those  who,  being  present,  abstain  from 
TQtinff,  are  regarded  as  aasenting  to  the  re- 
sult declared  by  those  who  do  vote.  Upon 
what  principle  would  it  be  incompetent  to 
apply  the  same  preaumption  to  those  who, 
though  attending  a  general  election  and 
voting  on  other  subjects,  abstain  from  vot- 
ing upon  one  particular  matter,  tike  the  act 
in  question:  The  very  concession  that  a 
minority  may  elect  necessarily  implies  that 
there  it  a  larser  nnmber  of  voters  who  do 
not  vote,  of  whom  that  minority  ii  merely 
a  fraction." 

In  the  case  of  Smith  r.  Proctor,  130 
Y.  319.  14  L.  R.  A.  403,  29  N.  E.  812.  the 
question  arose  under  a  statute  in  respect  to 
the  issuing  of  bonds  a  school  district 
when  authorized  by  "a  majority  of  all  the 
inhabitants  of  any  school  district  entitled  to 
vote."  to  be  aseertained  I17  the  ayes  and  noes 
of  "such  inhabitants  attending  at  any  an- 
nual, qiecial,  or  adjourned  sehool  district 
meeting,"  At  an  adjourned  meeting  of  the 
inhabitants  of  the  district  in  question,  116 
entitled  to  vote  were  present.  The  resolu- 
tion in  dispute  in  that  cose  received  at  this 
meeting  for  its  adoption  S4  votes,  while  33 
were  cast  against  it;  only  67  of  the  IIS  hav- 
ing voted  upon  the  question.  The  insistence 
in  that  appeal  was  that  the  resolution  had 
not  reeeivad  a  majfirity  <rf  all  the  InhaM- 
teita  entitled  to  vote  wno  attended  the  meet- 
ing. The  oourt,  however,  held  that  the  res- 
olution had  been  adopted  pursuant  to  the 
provisions  of  the  statute,  and  announced  in 
its  opinion  that  those  who  had  not  voted  at 
all  could  not  be  considered  as  voting  "No" 
on  the  proposition,  "because  they  did  not 
vote  'No,'  and  to  so  record  them  would  falsi- 
fy the  record." 

In  Maif  V.  Bennet,  20  App.  Div.  58,  46  N. 
T.  Supp.  022,  the  question  arose  upon  the 
adoption  ot  a  proposition  by  the  voters  of 
the  town  of  Newton  to  issue  certain  bonds. 
The  statute  involved  in  that  case  (Laws 
1896,  e.  178,  (  69)  provided  that  "a  vote  of 
the  majority  of  the  electors  of  any  such 
town  or  towns  voting  at  an  annual  town 
meeting  or  special  town  meeting"  must  be 
first  obtained  to  authorlxe  Bucn  town  or 
towns  to  borrow  money.  The  proposition  to 
borrow  money  was  submitted  to  the  electors 
at  an  annual  town  election,  or  meeting  held 
for  the  election  of  town  officials,  and  it  re- 
ceived a  majority  of  all  the  votes  of  those 
who  voted  thereon,  but  did  not  receive  a 
majority  of  all  the  electors  who  voted  at 
said  election  for  town  offloers.  In  holding 
that  the  proposition  to  issue  the  bonds  was 
to  be  eoDsidered  u  a  separate  matter,  and 
the  tote  tliereon  as  a  separata  election,  the 
court  said:  *'lt  there  had  been  a  special 
town  meeting  called  for  this  purpose,  it 
could  not  be  contended  but  that  a  majority 
of  those  who  voted  would  control,  even 
thong^  a  majority  of  the  electors  of  the 
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town  did  not  attend  or  vote,  or  if  a  major- 
ity of  the  electors  who  attended  such  meet- 
ing did  not  vote  upon  the  question,  or  that 
more  blank  ballots  were  cast  than  affirma- 
tive votes.  If  this  would  be  true  as  to  the 
special  election,  it  is  somewhat  difficult  to 
find  a  substantial  reason  why  it  would  not 
be  equally  true  of  an  annual  town  meeting. 
It  is  a  fundamental  proposition  in  our  the- 
ory of  government  that  the  majority  shall 
c»ntrol,  and  the  usual  way  in  which  such 
majority  is  evidenced  is  by  giving  all  an  op- 
portunity to  vote,  and  then  counting  such  as 
vote  affirmatively  and  such  as  vote  nega- 
tively ;  the  difference  between  thc'  two  con- 
stituting the  majority.  Those  who  fail  to 
vote  and  those  who  cast  blank  ballots  are 
not  oonsid^red  in  determining  the  result,  in 
the  absence  of  some  statutory  authority 
which  provides  a  different  method,  or  com- 
mands the  determination  of  a  majority 
based  upon  the  whole  number  entitled  to 
vote.  Such  was  the  rule  at  common  law." 
The  rule  of  the  common  law  as  declared  by 
liord  Mansfield  in  Oldknow  t.  Waintoright, 
2  Burr.  1017,  1021,  and  by  Lord  Denman  in 
Oosling  v.  Veley,  7  Q.  B.  406,  456,  is  to  the 
effect  that,  whenever  electors  are  present 
and  do  not  vote  atall,  they  virtually  acquiesce 
in  the  election  made  by  those  who  do;  that 
a  vote  by  a  najority  of  a  meeting  means  a 
majority  of  those  who  choose  to  take  part  in 
the  proceedings  of  such  an  assembly.  Tliis 
rule  is  universally  affirmed  in  England  and 
this  country  hy  many  decisions  of  the  higber 
courU,  and  is  adhered  to  and  affirmed  by 
this  court  in  the  following  eases:  Rush' 
viUe  0a9  Co.  v.  Rushville,  121  Ind.  206,  6  L. 
R.  A.  315,  23  N.  E.  72;  State  ftr  rel.  Drum- 
mond  V.  Dillon,  125  Ind.  66,  25  N.  E.  13(1; 
Lamb  V.  Cam.  129  Ind.  486,  14  L.  R.  A.  518, 
29  N.  E.  13;  State  ex  rel.  Waldcn  v.  Vanos- 
(laX,  131  Ind.  388,  15  L.  R.  A.  832,  31  N.  E. 
79;  South  Bend  v.  Lewis,  138  Ind.  512,  37 
N.  E.  986;  Pittsburgh.  C.  C.  <£  St.  L.  R.  Co. 
V.  Hardm,  137  Ind.  480,  37  N.  E.  324.  In 
this  latter  case  a  town^ip  tax  levy  under 
the  statute  in  aid  of  a  railroad  company  was 
in  issue.  It  is  there  said:  ^When  a  major- 
ity of  those  voting  on  the  question  have  de- 
termined in  favor  of  the  burden,  it  is  teken 
as  the  voice  of  the  whole  community;  and 
not  only  those  who  do  not  or  who  cannot 
vote  upon  the  proposition,  but  even  those 
who  vote  against  it,  are  equally  held  bound 
the  resuft."  In  tiie  case  of  Lamb  t.  Cain, 
129  Ind.  486,  14  L.  K.  A.  618,  29  N.  E.  13, 
the  rule  is  forcibly  asserted.  The  question 
presented  in  that  appeal  related  to  the 
amendment  of  a  constitution  of  an  ecclesias- 
tical society.  The  constitution  of  the  latter 
provided,  "There  shall  be  no  alteration  of 
the  foregoing  constitution  unless  by  request 
of  two  thills  of  the  whole  society."  An 
amen^d  constitution  was  submitted  fbr  ap- 
,  prove]  to  the  votes  of  the  organization,  the 
membership  of  which  at  the  time  was  204,- 
517.  The  total  number  of  votes  cast  upon 
the  various  alterations  proposed  to  be  made 
in  the  constitution  was  64,360,  the  same  be- 
ing far  less  than  two  thirds  of  the  members 
constituting  said  society.  It  was  contended 
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before  this  court  in  that  cue  that  the  vote 
oa8t  did  not  amount  to  a  request  to  alter  the 

L-onstitution  hy  two  thirds  of  the  whole  soci- 
etj,  as  required.  It  was  held  in  that  appeal 
that  the  organic  law  could  not  be  changed 
in  any  other  mode  than  that  prescribed  by 
the  instrument  itself.  Coffey,  J.,  speaking 
for  the  court,  said :  "Tlie  question  is  fairly 
presented  as  to  whether  the  rote  in  favor  of 
the  anwnjed  constitution  is  to  be  regarded 
as  a  eonipHapce  with  the  constitutional  re- 
<[uirementB  relating  to  amendments,  and  this 
uvolves  to  some  extent  the  legal  mode  of  as- 
certaining the  number  of  legal  voters  at  a 
given  election."  After  quoting  with  approv- 
al the  section  wherein  the  rule  is  asserted 
by  McCrary  in  his  work  on  Elections,  to 
whicli  I  previously  referred,  the  court  con- 
cludes M  follows:  "But  we  are  of  the  opin- 
ion that  the  number  of  votes  oast  at  the  ejec- 
tion it  to  be  considered,  for  the  purposes  of 
this  case,  as  constituting  the  number  of  l^al 
voters  belonging  to  the  church.  Any  other 
i-ule  would  be  impracticable,  and  would  lead 
to  endless  confu&ion  and  contention."  In 
the  case  of  Schlichier  v.  Keiter,  156  Pa.  119, 
22  L.  K.  A.  161,  27  Atl.  45,  the  same  ques- 
tion arose  In  respect  to  the  alteration  or 
change  in  the  oonstitution  of  an  organira- 
tion  known  as  the  "Church  of  the  United 
Brethren  in  Christ."  The  provision  of  the 
constitution  of  this  church  or  society  was 
substantially  the  same  as  the  provision  in- 
volved in  Lamb  v.  Vain,  129  Ind.  486,  14  L. 
R.  A.  518,  29  N.  G.  13.  The  supreme  court 
of  Pennsylvania  held  that  a  majority  of  the 
whole  number  of  persons  voting  was  suffi- 
cient to  adopt  the  new  oonstitution  therein 
involved;  that  it  must  be  assumed  that 
those  who  did  not  vote  were  either  favorable 
or  indifferent  to  tlie  proposed  change.  The 
court  said  in  the  course  of  its  opinion;  "In 
all  elections  the  nonvoting  must  be  counted 
as  willing  to  be  bound  by  the  action  of  the 
majority  of  those  who  vote.  Any  other  rule 
would  lead  to  interminable  trouble.  .  .  . 
A  majority  consists  of  more  than  one  half  of 
thftse  who  vote  at  a  given  election,  not  of 
those  who  might  have  voted,  but  did  not 
vote."  The  same  question,  virtually,  was 
before  the  supreme  court  of  Illinois  in  Kuna 
V.  Robertson,  164  111.  394,  40  N.  E.  343;  and 
the  rule  asserted  in  Lamb  v.  Gain,  129  Ind. 
486,  14  L.  R.  A.  S18,  29  N.  E.  13,  and  in 
Sclilichter  v.  Keiter,  158  Pa.  119,  22  L.  R.  A. 
101,  27  Atl.  46,  was  approved  and  followed. 
There  are  maiQr  other  cases  dted  of  like  im- 
port of  tliose  hereinbefore  reviewed,  but  I 
do  not  deem  it  essential  to  further  extendi 
this  opinion  hy  giving  them  qiecial  atten- 
tion. 

The  contention,  among  others,  of  the  at- 
torney general,  is  that  the  clause  of  the  Con- 
fititutinn  under  consideration  comes  within 
both  the  third  and  fourth  classifications 
made  by  this  court  In  South  Bend  v.  LewU, 
138  Ind.  512,  37  K.  E.  986.  and  hence  only  a 
majority  of  the  votes  oast  upon  each  sepa- 
rate amendment  is  necessary  to  secure  Its 
adoption.  In  Bishop  v.  State  ea  rel.  Oriner, 
149  Ind.  223,  39  L.  R.  A.  278,  48  E.  1038, 
on  page  230»  149  Ind.,  page  280,  39  L.  R.  A., 
31  L.  R  A. 


and  page  1040,  48  N.  £..  it  is  s^i  is 
a  nue  genmitly  asserted  that  words  or- 

terms  used  in  a  Constitution  wbidi  is  de- 
pendent upon  a  ratification  by  the  people 
must  be  interpreted  in  a  sense  most  obvious 
to  the  common  understanding  at  the  time  cf 
its  adoption,  in  the  belief  that  such  was  the 
sense  or  meaning  designed."  The  intention 
or  meaning  of  the  people  who  adopted  our 
Constitution  is  to  be  sought  in  the  instru- 
ment itself,  and  the  apparent  meaning  of  ths 
words  or  lai^uuge.employed  is  to  be  taken 
as  expressing  such  meaning,  except  in  cases 
where  that  assumption  would  lead  to  absurd- 
ity, ambiguity,  or  contradiction.  Blade, 
Stat.  Constr.  c  Interpretation  of  Laws,  16. 
Tested  by  the  rule,  what  may  be  said  to  be 
the  meaning  of  the  clause  immediately  fol- 
lowing the  declaration  that  "it  shall  be  the 
duty  of  the  general  assembly  to  submit  such 
amendment  or  amendments  to  the  electors 
of  the  state,"  namely,  "if  a  majority  of  said 
electors  shall  ratify  the  sameT"  Can  this 
clause  be  iaterpreteid  to  mean  a  majority  of 
those  voting  for  and  against  a  proposed 
amendment,  or  must  it  be  considered  as  ex- 
tending beyond  this  criterion,  and  providing 
some  other  or  different  standard  or  mode 
tor  ascertaining  what  b  ''a  majority  of  said 
electors?"  As  an  aid  in  the  search  for  the 
meaning  or  intent  thereof,  I  am  referred  to 
the  debates  of  the  convention  which  framed 
the  Constitution.  While  these  can  have  no 
controlling  effect  upon  the  interpretation  of 
that  instrument,  still  they  may  be  said  to 
be  of  importance  where  they  tend  to  support 
a  construction  which  its  own  language  or 
terms  would  indicate.  An  examination  of 
the  acts  of  the  framera  of  our  fundamental 
law,  in  convention  assemUed,  discloses  that 
the  original  article  in  relation  to  future 
amendments  reported  by  the  committee  to 
the  convention,  and  its  adoption  recommend- 
ed, required  that  such  proposed  amend- 
ments be  submitted  to  the  people  at  the  next 
general  election,  and  further  provided :  "If 
a  majority  of  all  of  the  electors  voting  at 
said  election  for  members  of  the  house  of 
representatfves  shall  vote  for  such  amend- 
ment or  amendments  the  same  shall  become 
a  part  of  the  Constitution."  Mr.  Owens  sub- 
sequently presented  a  substitute  for  the  arti- 
cle recommended  by  the  committee,  which, 
with  tlie  exception  of  some  verba)  changes 
made  by  the  committee  on  phraseology,  is 
substantially  the  same  as  S  1  of  article  16 
of  the  Constitution  as  finally  adopted.  De- 
bates of  Constitutional  Convention,  pp. 
1914,  1918.  It  will  be  seen  that  the  subeti- 
tute  of  Mr.  Owens  differs  from  t  2  of  the 
orii^inal  article,  especially  in  thia;  that  it 
does  not  require  amendments  to  be  sub- 
mitted at  the  next  general  election,  nor  does 
it  require  that  "a  majority  of  all  the  electors 
voting  at  said  election  for  members  of  the 
house  of  representatives"  shall  be  necessair 
to  their  ratiflcation.  It  simply  required 
majority  of  said  electors"  to  ratify  the  same. 
When  the  matter  came  up  amin  in  the  con- 
vention for  a  third  readinir.  Hr.  Pettit 
moved  to  recommit  it  with  instnictions  to 
insert  the  following  proWsioiL:  ^  "No  aiMBd- 
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■WDti  duill  be  made  to  the  ConsUtntioa  un- 
less tbe  same  sliall  have  been  called  for  and 
approved  of  hj  a  majority  of  all  the  voters 
of  tlie  state."  A  vote  being  taken  on  Mr. 
Pettit's  Diotion,  it  was  lost  by  a  vote  of  27 
to  93,  and  tlie  section  was  thereupon  passed 
a  vote  of  77  to  45.  Debates  of  Constitu- 
tional Convention,  p.  1940.  Thereafter  the 
2d  section  of  article  16  was  added,  providios 
that  the  amendment  or  amendments  ahould 
be  M  submitted  "that  the  electors  shall  vote 
ior  or  aeainat  each  of  said  amendments  sep- 
arately.' An  examination  of  these  debates 
apparently  discloses  that  it  was  the  affirma- 
tive sense  or  meaning  of  the  convention  to 
fix  or  provide  no  partieular  time  for  an  elec- 
tion at  which  proposed  amendments  should 
be  submitted  to  the  people.  Neither  does  it 
appear  that  it  was  intended  to  fix  or  pro- 
Wde^  aside  from  tbe  usual  and  ordinary  one, 
any  particular  method  or  criterion  for  as- 
certaining; the  majority  of  iht  elector*  vot- 
ing at  an  election  called,  in  pursuance  of 
an  act  of  the  l^islature,  for  the  submission 
of  proposed  amendments.  As  indicated  by 
the  Constitution  itself,  as  well  as  by  the  de- 
bates and  action  of  those  who  framed  it,  it 
would  eertaiuly  seem  that  the  question,  both 
as  to  the  time  when  the  amendment  or 
amendmenta  were  to  be  submitted,  and  like- 
wise as  to  t^e  standard  or  method  by  which 
the  required  majority  should  be  tested,  was, 
as  previously  asserted,  left  by  Uie  Constitu- 
tion to  the  consideration  of  the  legislature 
in  submitting  proposed  amendments.  In 
this  view  1  am  supported  fay  the  holding  in 
BoU  T.  Secretary  of  State,  63  N.  J.  L.  289, 
*  4S  L.  R.  A.  251,  43  Atl.  744,  881,  heretofore 
oMisidered,  wherein,  on  page  209*  08  K-  J.  L., 
paga  290.  45  L.  R.  and  page  748,  43  At!.. 
It  Is  said;  "The  Constitution  being  silent 
as  to  the  mode  of  ascertaining  the  result  of 
the  voting,  and  of  determining  whether  the 
proposed  amendments  had  been  adopted,  it 
was  within  the  ordinary  ftmctions  of  the 
legislature  to  create  a  tribunal  for  those  pur- 
poses, and  to  clothe  it  with  appropriate  pow- 
•rs." 

It  Is  a  fundamental  prIniHpIo  trader  our 
government,  as  the  authorities  aawrt,  which 
must  have  been  understood  by  the  framers 
and  ratiflers  of  our  CoDstittition,  that  a  ma- 
jority of  tlioae  who  exercise  the  right  of 
suffrage  shall  control  in  its  affairs.  It  must 
be  further  presumed  that  they  also  knew 
and  understood  that  the  usual  and  ordinary 
mode  of  ascertaining  or  evidencing  such  ma- 
jority is  by  giving  all  l^ally  entitled  to  vote 
on  a  proposition  an  opportunity  to  do  so, 
and  then  counting  such  persona  as  choose  to 
exercise  the  right  of  Bunrage  by  casting  an 
affirmative  and  negative  vote  on  the  given 
proposition;  the  difTerence  between  the  two 
votes  instituting  the  majority  essential  to 
It*  adoption  or  approval.  I  may  also  in- 
dulge in  tlic  presumption  that  the  men  who 
framed  the  Constitution,  and  tbe  people  who 
ratilied  their  work,  must  have  nnderatood 
that  the  great  body  of  electors  of  the  state 
i*  composed  of  a  changing,  uncertain,  or  in- 
definite number,  which  it  is  difficult  at  any 
given  time  to  actually  ascertain.  Hmj  also 
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presumably  knew  that  there  are  thousands 

comprising  that  body  who.  by  reason  of  reli- 
gious or  conwientioua  views  or  indilTerence. 
or  from  other  reasons,  decline,  when  the  op- 
portunity is  presented,  to  exercise  the  rijjlit 
of  suffrage;  that,  while  many  do  not  vote  at 
all,  others  will  vote  only  for  some  particular 
proposition  or  officer,  and  will  fail  or  decline 
to  vote  for  others;  and  that  tlierefore  the 
most  feasible  and  simplest  method  was  the 
one  universally  recogmzed  in  the  eye  of  the 
law  long  before  the  adoption  of  our  Consti- 
tution, namely,  to  give  all  entitled  to  vote 
an  opportunity  to  exercise  this  privilege, 
and  then  combine  or  aggregate  the  whole 
number  of  votes  upon  a  given  proposition  or 
measure  submitted  to  the  electors  of  a  dis- 
trict or  locality;  such  combined  vote  to  be 
token  or  accepted  upon  any  given  proposi- 
tion,  for  all  practicable  purposes,  as  com- 
prising the  whole  number  of  the  electors  of 
tbe  particular  district  or  locality.  This 
method  of  measuring  the  whole  number  is 
the  one,  as  the  authorities  disclose,  general- 
ly adopted,  except  where  a  difTereut  one  is 
expressly  prescribed.  In  such  cases  the  non- 
voting must  be  counted  as  willing  to  be 
bound  by  the  actios  of  the  majority  who  did 
vote  upon  the  jHurticular  proposition,  or,  in 
other  words,  Uiey  may  be  considered  as  tac- 
itiy  assenting  to  the  result  of  those  voting; 
and  in  this  manner  or  by  this  method  all  of 
the  electors  of  the  district  or  state,  as  the 
case  may  be,  are  taken  into  account.  Mr. 
Gushing,  in  his  Treatise  on  Law  tc  Pr.  of 
Legislative  As.<teiiiblies,  In  paragraphs  117 
and  120,  in  speaking  in  relation  to  the  lav 
of  electious,  says:  "The  term  'majority,* 
that  is,  the  greater  number,  is  understood  In 
this  country  in  two  significations.  Ip  its 
broadest  sense,  it  denotes  the  greatest  of 
any  number  of  unequal  divisions  of  the 
whole  body;  in  its  strictest,  tne  greater  of 
any  two  unequal  divisions  of  the  whole  body, 
(n  the  i»opular  elections  of  this  country, 
both  these  principles  are  practically  ap- 
plied; the  first  being  known  as  the  prinin- 
ple  of  plurality!  the  oUier  only  as  that  of  a 
majority.  ...  In  order  to  determins 
the  result  of  an  election,  on 'the  principle  of 
an  absolute  majority,  it  is  necessary,  in  the 
first  place,  to  ascertain  the  whole  number 
of  persons  who  have  voted,  which,  if  th* 
BUlfraKes  are  taken  orally,  is  effected  by 
counting  the  names  on  the  poll  book,  or,  if 
the  rating  is  by  ballot,  by  counting  the  num- 
ber of  b»Iot*."  The  method  which  I  have 
indicated  niu^t,  in  reason,  be  the  one  which 
Uie  Constitution  contemplates  shall  be 
adopted  or  provided  by  the  legislature  in 
submitting  proposed  amendments  for  ratifi- 
cation; and  the  test  by  which  the  majority 
neces^ry  for  ratification  shall,  be  deter- 
mined is  to  consider  alone  the  majority  of 
the  combined  or  aggregate  vote  cast  for  and 
against  the  raUfication  of  each  amendment. 
In  this  view  I  am  supported  by  I  2  of  arti- 
cle 16,  which  requires  that  the  amendment 
or  amendments  shall  be  submitted  in  such 
a  manner  that  the  electors  shall  vote  for  or 
against  each  amendment  separately.  This 
provision  would  seem  to  be  a  jwsitive  eom- 
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mand  that  the  dectorB  exercising  the  rij;ht 
to  vote  thereon  shall  vote  for  or  against 
each  of  tliem  separately  and  distinct  from 
the  others.  Why  was  this  required,  if  the 
whole  number  of  the  electors  was  not  to  be 
tested  by  the  combined  afRrmative  and  nega- 
tive votes  cast  separately  on  each  amend- 
ment, but,  as  oontended,  must  b«  ascer- 
tained by  the  highest  number  of  vote*  east  at 
the  same  tinie  upon  some  other  proposition  t 
This  method  for  determining  the  whole  num- 
ber of  the  electors  of  the  state  is  virtually 
conceded  in  State  v.  Htcift,  69  Ind.,  on  page 
620,  where  it  is  said;  "The  opinion,  there- 
fore, of  this  court,  is  that  it  requires  a  ma- 
jority of  the  electors  of  the  state  to  ratify 
an  amendment  to  the  Constitution,  but  that 
the  whole  number  of  votes  cast  at  the  elec- 
tion at  which  the  amendment  is  submitted 
may  be  taken  as  the  number  of  electors  of 
the  state."  Or,  in  other  words,  the  court 
fairly  concedes  that,  in  Uie  event  the  amend- 
ment is  submitted  at  a  special  election,  the 
whole  number  of  votes  cast  thereon  may  be 
taken  or  accepted  as  comprising  the  entire 
number  of  the  electors  of  the  state.  In  my 
opinion,  Uiere  can  be  no  sufficient  reason 
advanced  for  asserting  that  those  who 
molded  and  ratiBed  the  Constitution  of  this 
state  intended  by  the  provision  in  question 
to  change  the  well-settled  policy  or  mode 
so  universally  recognized,  by  allowing  elec- 
tors who,  from  indifference  or  otherwise,  de- 
cline to  express  any  choice  upon  the  ratifi- 
cation or  rejection  of  an  amendment  to  the 
Constitution,  to  be  counted,  the  same  as 
those  who  took  an  interest  therein,  and 
evinced  such  interest  by  voting  pro  or  con 
thereon.  The  ConsUtution  surely  does  not 
contemplate  that  the  ^lent,  passive,  or  non- 
voting electors  upon  a  proposed  amendment 
shall  be  counted  or  considered  in  estimating 
the  number  of  electors  or  the  majority  es- 
sential to  its  ratification.  Evidently  the 
clause,  "a  majority  of  said  electors,"  was  in- 
tended to  mean  such  eleotOTs  as  saw  proper 
to  exerclM  the  right  of  suffrage,  and  actual- 
ly east  their  votes  for  or  against  a  proposed 
amendment. 

It  is  insisted  that  the  election  at  which 
the  amendment  was  submitted  was  a  general 
election,  and  that  it  was  submitted  to  the 
electors  of  the  state  to  be  voted  upon  at,  and 
as  a  part  of,  said  general  Kovember  election, 
and  hence  the  return*  of  the  votes  cast  tliere- 
on  cannot  alone  be  accepted,  but  that  the 
court  must  go  beyond,  and  look  to  the  re- 
turns in  respect  to  said  general  election ;  and 
thereby,  it  is  asserted,  it  will  be  shown  that 
a  majority  voting  at  the  general  election  for 
governor  or  other  candidates  on  the  state 
ballot  did  not  vote  upon  the  proposition  of 
ratifying  or  rejecting  the  amendment.  It, 
however,  cannot  be  mccessfullv  asserted  that 
the  amendment  wa*  submitted  to  the  people 
to  be  voted  upon  at,  and  as  a  part  of,  the 
general  election  of  1000.  It  was  submitted 
under  a  special  act  of  the  legislature  enacted 
solely  for  that  purpose,  and  the  votes  cast 
for  and  against  it  cannot  be  said  to  have 
been  cast  at  a  general  election.  The  propo- 
sition to  ratify  the  amendment  was  upon 
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nether  the  state  nor  the  local  ballot*  used 
for  voting  at  the  general  election,  but  was, 
as  provided  by  the  act  of  1890,  printed  upon 
ballotswhich  wereseparate  and  distinct  from 
all  other  ballots  used  at  said  general  elec- 
tion. To  all  intents  and  purposes  the  vote 
directed  b^  the  act  of  1809  to  be  taken  upon 
the  adoption  or  rejection  of  tiie  proposed 
amendments  was,  under  that  law,  a  special 
election, — as  much  so  as  though  the  act  had 
fixed  the  7tfa  day  of  November,  1000.  the  day 
following  the  general  election,  for  a  vote  to 
be  taken  on  their  adoption  or  rejection,  and 
had  further  provided  that  it  should  be  held 
at  the  same  precincts  and  by  the  same  elec- 
tion oilicers  who  held  the  general  election  on 
the  previous  day.  Had  the  l^slature  in- 
tended that  the  amendment  should  be  sub- 
mitted at  a  general  election  and  as  a  part 
tbereof,  it  would  have  provided  that  it  be 
submitted  under  that  section  of  our  general 
election  law  in  respect  to  constitulionai 
amendments,  which  is  as  follows:  "When- 
ever any  constitutional  amendment  or  other 
question  is  required  by  law  to  be  submitted 
to  popular  vote,  if  all  the  elector*  of  the 
state  are  entitled  to  vote  on  sudi  question, 
the  state  board  of  election  commissioner* 
shall  cause  a  brief  statement  of  the  same  to 
be  printed  on  the  state  ballots,  and  the 
words  'Yes'  and  'No'  under  the  same,  so  that 
the  elector  may  indicate  his  preference  by 
stamping  [marking]  at  the  place  designated 
in  front  of  either  word.  ...  In  ease 
any  elector  shall  not  indicate  his  preference 
by  stamping  [marking]  in  front  of  either 
word,  the  ballot  as  to  such  question  shall  be 
void  and  shall  not  be  counted."  Burn*** 
Kev.  Stat.  1804,  S  6258.  The  act  of  1809,  un- 
der which  the  amendment*  were  submitted, 
among  other  things,  provided  that  they 
should  be  printed  on  ballots  of  white  paper, 
and  should  be  designated  as  "Amendment 
No.  1"  and  "Amendment  No.  2,"  and  on  the 
ballot,  to  the  left  of  each  separate  amend- 
ment, should  be  the  words,  "i  or  £he  amend- 
ment," and  underneath  the  words,  "Against 
the  amendment,"  and  directed  that  "the 
voter  shall  make  a  cross  with  a  blue  pencil 
in  the  square  to  the  left  of  whichever  set  of 
words  he  desires  to  vote."  One  of  these  bal- 
lots, as  the  act  directed,  was  to  be  delivered 
to  each  of  tbe  electors  before  entering  the 
election  booth,  in  the  manner  now  provided 
by  law.  The  act  further  provides  that  the 
election  shall  be  governed  by  the  laws  con- 
trolling elections,  "except  as  hereinafter  pro- 
vided. Section  2,  after  providing  for  the 
returns  to  the  secretary  of  state  of  the  total 
vote  given  for  and  against  each  amendment, 
etc.,  provides.  "If  it  shall  appear  that  a  ma- 
jority of  all  the  votes  cast  at  such  election 
were  given  in  favor  of  the  adoption  of  either 
or  both  of  said  proposed  constitutional 
amendments,  the  governor  shall  make  proc- 
lamation, and  it  or  they  ahall  then  become 
part  of  the  Constitution  of  the  *tate  of 
Indiana."  It  must  be  assumed  that  tbe  elec- 
tion officers  faithfully  discharged  their 
duties  in  compliance  with  the  statute  under 
which  the  amendments  were  submitted,  and 
^■o  in  OHnpIiance  with  the  oronaion*  of  the 
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^•aeral  dection  law  which  were  to  govern 
the  election  in  question,  so  far  as  applicable. 
B7  the  expreu  provldona  of  the  act,  every 
■elector  present  at  the  general  election,  upon 
«nt«rlng  the  election  room,  and  before  enter- 
ing the  booth  to  prepare  his  ballots  for  vot- 
ing, was  supplied  by  the  election  officers  with 
■one  of  these  official  ballots  for  voting  sepa- 
rately upon  each  amendment  submitted. 
After  indicating  his  choice  upon  the  ballot 
■as  the  law  directed,  or  after  attempting  to 
■do  BO,  or  after  declining  to  express  any 
■chtrtee  Tfaatever,  we  may  assume  that  upon 
leaving  the  booth  each  elector  handed  the 
-ballot  so  furnished  to  him,  whether  properly 
marked  or  not,  to  the  election  inspector,  who 
deposited  the  same  in  the  proper  oallot  box; 
-for  by  the  provisions  of  the  general  election 
4aw  it  is  declared  to  be  unlawful  for  any 
voter  to  attempt  to  leave  the  election  room 
-with  a  ballot  in  his  ponession,  and  it  is 
made  the  ftcpress  duty  of  the  election  of- 
ileers  not  to  permit  any  voter  to  whom  a  bal- 
lot baa  been  deliverea  to  leave  such  room 
without  either  voting  the  ballot  or  return- 
ing the  same  to  the  poll  clerk.  It  is  appar- 
'Cnt  that  under  the  law  all  the  qualified  elec- 
tors of  the  state  were  called  upon  to  vote 
for  or  against  eaeh  one  of  the  proposed 
amendments  at  the  time  designated  for  a 
Tote  to  be  taken  thereon.  All  who  attended 
■at  the  general  election  were  afforded  an  op- 
portunity to  do  80,  by  having  the  necessary 
ballot  to  be  used  for  that  purpose  placed  in 
their  hands  by  the  election  officials.  If  they 
did  not,  under  the  circumstances,  avail 
themselves  of  the  right  to  vote  or  exercise 
■a  choice  in  the  manner  provided  by  law,  it 
must  be  eonridered,  when  tested  hy  the  rule 
herein  asserted,  that  those  who  did  not  ex- 
press  a  choice  upon  the  amendments,  or  ex- 
pressed a  choice  only  as  to  one  and  not  as 
to  the  other  amendment,  must  by  their  ac- 
tion be  deemed  to  have  affirmatively  declined 
to  do  so,  and  in  effect  may  be  said  to  have 
thereby  declared  that  they  were  willing  to 
assent  to  the  expressed  will  of  the  majority 
who  Toted  upon  each  amendment.  Whai- 
-ever  the  difference  existing  between  the  total 
vote  cast  for  governor  at  the  general  election 
and  that  cast  upon  either  one  of  the  amend- 
ments may  be,  or  whatever  the  difference 
may  be  between  the  total  vote  cast  upon 
amendment  No.  I  and  amendment  No.  2,  in 
the  absence  of  any  evidence  to  the  contrary, 
It  must  be  presumed  to  be  due  to  or  to  re- 
sult from  the  fact  that  a  number  of  the  bal- 
lots upon  the  amendments  which  were  placed 
in  the  ballot  box  by  the  inspector  of  the 
■election  were  rejected  upon  the  count  by  the 
■election  board,  and  not  counted,  upon  legal 
grounds.  It  will  be  seen  from  an  examina- 
tion of  that  section  of  our  general  election 
law  heretofore  set  out,  that  it  Is  declared 
therein  that  in  case  any  elector  "shall  not 
indicate  his  preference  by  stamping  [mark- 
ing] in  front  of  either  word,  the  ballot  as  to 
flueh  question  shall  be  void  and  shall  not  be 
■oonnted."  It  may,  then,  be  presumed, 
nothing  to  the  contrary  appearing,  that 
what  Mllota  were  r^jectei  by  the  various 
-election  boards  throughout  the  state  were, 
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under  the  law,  rightfully  rejected,  and  not 
counted,  for  legal  cause,  and  hence  cannot 
be  considered  as  votes  for  or  against  either 
amendment.  Such  ballots  the  statute  de- 
clares, in  effect,  to  be  mere  nullities,  and  they 
are  not  entitled  to  be  taken  into  the  count 
of  the  votes  cast  upon  either  amendment, 
and  are  \'irtually  of  no  force,  under  the  law, 
for  any  purpose  in  connection  with  the  ques- 
tion herein  involved.  The  statute  of  1899, 
like  the  statute  of  1873,  which  submitted  to 
,the  electors  the  constitutional  amendment 
in  respect  to  the  Wabash  &  Erie  Canal  stodE, 
required  no  other  count  or  return  than  that 
of  the  a^regate  vote  cast  on  each  amend- 
ment. The  act  in  question  provides,  in  ef- 
fect, that,  if  it  shall  appear  that  "a  majority 
of  all  the  votes  cast  at  such  election"  upon 
either  amendment  was  in  its  favor,  it  shall 
then  become  a  part  of  the  Constitution.  That 
is  the  usual  and  ordinary  test  or  criterion, 
as  I  have  shown,  and  the  one  which  the  Ic^ 
islature  had  the  power  to  provide,  and  that 
is  the  test  or  evidence  of  the  ratiScatton  of 
the  amendment  by  which  this  court  in  this 
case  should  be  controlled.  It  appearing  that 
the  amendment  in  controversy  received  a  ma- 
jority of  all  the  votes  cast  for  and  against  it 
at  the  time  designated  by  the  statute  for  a 
vote  to  be  taken  thereon,  it  was  therefore 
duly  ratified  by  the  electors  of  the  state,  and 
has  become  a  part  of  the  Constitution  ot  the 
state  of  Indiana. 

The  extreme  views  and  conclusions  an- 
nounced in  the  prevailing  opinion  of  the 
court  in  respect  to  the  interpretation  to  be 
placed  upon  the  particular  clause  of  the  Con- 
stitution arc,  in  my  opinion,  not  in  harmony 
with  its  meaning;  neither  are  they  Justified 
by  the  canons  which  control  the  construction 
of  constitutional  law.  The  decision  is  to  be 
regretted,  as  it  will  materially  hinder,  or 
render  it  an  extremely  difficult  matter  in  the 
future  to  make,  needed  changes  in  our 
fundamental  law.  The  holding  therein  to 
the  effect  that,  although  the  amendments 
had  each  received  a  large  majority  of  the 
votes  cast  thereon,  still  they  must  be  con- 
sidered as  rejected,  and  hence  cannot  be  re- 
submitted, for  the  reason  that  they  did  not 
receive  a  majority  of  all  the  votes  cast  at 
the  general  election  for  governor,  is  not  war- 
ranted by  the  Constitution,  and  militates 
against  sound  reason.  The  dectaion  in  this 
respect  goes  beyond  the  holding  in  State  v. 
8tcift,  69  Ind.  605,  as  it  was  there  held  that 
the  amendment  involved  was  ineffectual  for 
want  of  the  constitutional  majority,  but 
that  the  legislature  D^K|>t  resubmit  it  to  the 
electors  of  the  state.  The  Constitution  does 
not  limit  the  submission  to  any  particular 
legislature,  but  simply  declares  that  it  shall 
be  the  duty  of  the  general  assembly  to  sub- 
mit, etc.  The  power  is  a  continuing  one  in 
the  legislature,  and,  while  it  may  be  said 
that  it  is  the  duty  of  the  legislature  which 
has  Anally  agreed  to  the  amendment  to  sub- 
mit it,  still,  if  not  properly  submitted,  or 
if  the  people  neither  ratify  nor  expressry  re- 
ject it  1^  their  votes  cast  thereon,  it  may 
be  resubmitted.  X  conclude  that  the  judg- 
ment  ought  to  be  affirg^^^^  GoOglc 
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t,    A  matural  companr  wbleta  ba> 

feeen  slven  Tty  ordtn&nce  th«  rlorltt  to 
ezerdae  tlte  power  of  eminent  do- 
mMlB,  tod  to  Ur  under  tbe  streets  and  al- 
leys of  the  clt7  Its  gas  pipes  and  mains  for 
the  supplying  of  natural  gas  to  tbe  city  and, 
Its  Inhabitants,  Is  engaged  In  a  business  af* 
tected  with  a  public  Interest  requiring  It  to 
serre  Impartially,  on  eqtul  tcmia,  all  who  ap- 
ply for  serTlce. 

S.  A  rale  of  a  company  reqnlrlns 
fliose  who  nse  n«tnr|U  km  both  for 
fael  Md  IlKhts  to  pnr  20  cents  per  1,000 
feet  for  all  that  1h  used,  without  res[>ect  to 
tbe  quantity  used  for  either  purpose,  while 
the  gag  la  supplied  for  cents  per  1,000 
feet  to  those  who  use  It  tor  fuel  alone,  as  It 
ha«  tor  some  years  been  furnished  to  all  who 
used  It  for  any  purpose.  Is  unreasonable  and 
iDTalld  as  an  unjust  and  arbitrary  dlacrlml- 
natlon. 

(December  21,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wayne  Ck)unty 
in  favor  of  plaintiff  in  a  suit  to  enjoin  de- 
fendant frcmi  shutting  off  plaintiff's  supply 
of  natural  gas.  Affirtncd. 
The  facts  are  stated  in  the  opinion. 
Meaara.  John  F.  Bobblu  and  Tbomu 
J.  Study  for  appellant. 
Mr.  A.  0.  lilMdomnth  for  appellee. 

Jordu«  delivered  tiw  opinion  of  the 
court: 

Appellee  aucccsflfully  prosecuted  this  ac- 
tion in  the  lowercourt  to  enjoinappellantfrom 
shutUng  off  tiii  supply  of  natural  gas  from 
hi*  residence  situated  in  tiie  city  of  Rich- 
mond.  The  errors  assigned  are  based  upon 
overruling  appellant's  demurrer  to  the  com- 
plaint, denying  its  motion  for  a  new  trial, 
and  upon  cxoeptions  reserved  to  the  several 
concluBions  of  law  stated  by  the  court  upon 
its  special  (iniling  of  facts.  The  special  find- 
ing of  facts  diacloees  subetanti&Ily  the  fol- 
lowing: Tbe  Kichniond  Natural  Gas  Com- 
pany was  incorporated  oti  the  Sth  of  Klarch, 
1880,  under  the  laws  of  this  state,  and  ob- 
tained a  franchise  or  privile^  frcmi  the  city 
of  Richmond,  Wnyne  county,  Indiana,  grant- 
ing the  said  company  the  right  to  lay  under 
its  streets,  alleys,  and  avenues,  etc.,  its  gas 
pipes  and  mains  for  the  supply  of  natural 
to  said  city  and  the  citizens  thereof,  sub- 
ject to  the  conditions  and  regulations  in  the 
ordinance  set  out  and  provided.  One  of  the 
objects  for  which  said  company  seems  to 
]uiv«  been  incorporated  was  to  supply  uon- 
somers  of  tbe  otty  of  Richmond  and  in  the 


NOTB. — ^As  to  compulsory  service  by  gas  com- 
pany, see  Rusbvtlle  v.  nusbvllle  Natural  Gas 
Co.  (Ind.)  15  L.  R.  A.  321.  and  note;  also  later 
cases  In  the  series  as  follows:  Portland  Natu- 
ntl  Oaa  A  Oil  Co.  v.  Stats  ea  rtt,  Keva  (Ind.) 
21  L.  R.  A,  639 :  Coy  v.  Indianapolis  Oaa  Co. 
(Ind.)  86  L.  B.  A.  5SS. 
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vicinity  with  natural  gas.  Section  1  of  ttw 
ordinance  of  the  city  under  wliicb  the  fran- 
chise was  granted  to  appelant  gaa  company 
reads  as  follows:  "lie  it  ordained  by  the- 
comnion  council  of  the  city  of  Richmond, 
that  the  Richmond  Natural  Qas  Company  of 
said  city  be,  and  is  her^y,  granted  the  right 
to  lay  under  tlie  surface  of  such  of  the- 
btreets,  alleys,  lanes,  avenues,  and  thoroug'h- 
fares  In  said  dty  a*  may  be  neeeuaiy  there- 
for gas  pipes  and  mains  for  the  supply  of 
natural  gaa  to  said  city  and  the  citizeos- 
Ihereof,  subject  to  the  conditions  and  refla- 
tions hereinafter  set  out  and  prorided." 
Section  9  of  tlie  same  ordinance  is  as  fol- 
lows: "Any  and  all  residents  of  said  city 
shall  have  tbe  absolute  right  to  use  the  g«9 
along  the  lines,  mains,  and  pipes  laid  by 
said  company  hercundn',  and  no  regnlaUons- 
respeotii^  tapping  or  oonnections  with  said 
mains  or  pipes  by  oitizens  shall  be  made 
which  do  not  apply  alike  to  all  citizens.  And 
in  case  said  company  shall  not  make  and 
publish  reasonable  recitations  permitting 
any  and  all  citizens  to  tap  their  maius  and 

f>ipe8  for  the  purpose  of  taking  gas  there- 
rom  for  the  use  of  nJd  person  or  company^ 
theu  and  in  any  such  caae  the  common  coun- 
cil of  said  city  shall  have  power  and  autlwr- 
ity  tliereuhder  to  authorize  any  such  person 
company,  or  corporation,  on  application  to- 
said  council,  to  tap  said  pipes  under  the  su- 
pervision and  direction  of  the  civil  engineer 
of  said  city.  All  right  of  tapping  mains  and 
pipes  hereimder  shal]  be  subject  to  the  pay- 
ment by  the  person,  company,  or  corporation 
tapping  the  same,  of  such  rates  as  are  fixed 
by  raid  company  for  the  general  use  of  audi 
gas,  or  by  agreement  of  such  person  and  said 
com[rany."  Appellant  duly  accepted  in  writ^ 
ir>g  the  provisions  and  conditions  of  the  ordi- 
luuice  heretofore  mentioned,  on  the  15tb  day 
of  March,  188(3,  and  tliereafter,  in  the  month 
of  December,  18S8,  liegan  to  supply  natural 
gas  to  the  consumers  of  tlie  oity  of  Rich- 
nicmd,  and  from  that  time  on  it  has  contin- 
ued to  furnish,  and  is  still  furnishing,  nat- 
ural gas  to  consumers  of  that  eiljr.  For  the 
first  two  years  from  the  time  appellant  be- 
gan to  furnish  natural  gas  to  consumers  in 
the  city  of  lUchmond,  it  furnished  the  same 
through  misers,  but  thereafter  the  company 
put  in  meters,  and  supplied  its  consumers, 
when  requested,  with  gas  by  meter  measure- 
ment, and  has  so  continued;  and  it  now  haa 
from  1,200  to  1,300  patrons  who  pay  for  the 
uatural  gas  consumed  by  meter  measure- 
ment nt  so  much  per  1,000  cubic  feet  In  the 
year  1803,  aud  up  to  the  date  of  the  com- 
mencement of  this  action,  appellant  was  no- 
tified by  divers  of  its  patrons  in  said  city  at 
the  time  Uicy  applied  to  it  for  meters  that 
tiiey  desired  to  and  intended  to  use  natural 
gas,  for  illuminating  purposes  as  well  as  for 
heating  their  houses,  and  with  a  full  knowl- 
edge and  notice  of  such  fact  appellant  sup- 
plied and  put  in  the  meters  w  requested,  and 
the  consumers  thereafter  used  and  consnmed 
natural  gas  both  for  illuminating  and  hea^ 
ing  purposes  continuously,  and  appdiant  re- 
ceived and  accepted  pay  from  its  patrons  for 
gas  which  had  i>een  consunud-fw  b^i  baaA- 
Digiiized  by  VjOOQ  IC 
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ing  and  light.  The  rate  of  gaa  so  oonstuned 
np  to  the  Ist  day  of  October,  1897,  waa  fixed 
1^  the  gaa  company  at  the  uniform  rate  of 
12%  eenta  per  1,000  cubic  feet  Appellant 
nwiTad  paymeiit  at  such  r&tea  from  its  con- 
■ouen  mth  the  knowladge  that  sas  had  been 
«mwimed  for  both  heaiing  and  illuminating 
pnrpoMfl;  and  appellant,  with  Kuch  knowl- 
edge, took  no  stepa  or  action  to  prevent  the 
use  of  such  natural  gM  by  its  patrons  for 
illamioatiug  purposea.  The  pnce  charged 
by  appellant  for  gaa  supplied  by  it  to  any 
and  all  of  ita  oonaumerB,  other  than  manu- 
facturera,  by  meter  meaaurement,  after  it 
adopted,  at  heretofore  stated,  that  method, 
up  to  the  let  day  of  October,  was  12%  oenta 
per  1,000  cubie  feet*  whether  aatd  ga>  waa 
naed  for  heating  alone  or  for  both  heat  and 
light.  Consumers  which  were  classed  ae  do> 
meatie  included  all  residences,  stores,  etc. 
On  the  1st  day  of  September,  1807,  appellant 
emupany  adopted  and  proinulgated  the  fol- 
lowing Bolie^  to  witi 

Kotjoe  to  Consumers  of  Natural  Qas. 

Bc0nning  October  Ist,  1897,  the  rate  for 
natural  gaa,  when  used  for  fuel  and  light, 
will  be  20  cents  per  1,000  cubic  feet  When 
nsod  for  fuel  only,  the  rate  will  be  the  same 
as  heretofore,  Hy,  cents  per  1,000  cubic  feet 
Richmond  Natural  Qas  Company. 

Appellee,  Clawson,  is  now,  and  has  been 
for  more  than  twenty-five  years  last  past,  a 
bona  fide  re^dent  of  the  dtv  of  Richmond, 
Wayne  county,  Indiana,  and  has  occupied, 
and  still  fxuupica,  for  more  than  five  years 
last  past,  a  dwelling  bouse  and  residence  sit- 
uated in  said  dty.  No.  42  North  Seventh 
street,  with  his  family,  consisting  of  himself, 
hit  wife,  and  two  ^ildren.  Prior  to  the 
time  appellee  hemn  using  natural  gas  sup- 
plied by  the  defendant  by  meter  measure- 
ment,  he  bad  been  one  of  appellant's  pa- 
trons, and  bad  used  and  consumed  its  gas  for 
heating  purpoeen  through  mixers.  In  Sep- 
tember, 16UU,  he  fitted  and  caused  to  be  fitted 
by  an  experienced  plumber  his  house  with 
necessary  gas  pipes,  fixtures,  and  Welsbach 
burners  for  the  purpose  at  using  and  oon- 
■uniinf;  the  said  natural  gas  of  the  defendant 
for  illuminating  purposes  in  his  said  house, 
as  well  as  for  heating  the  same.  A  short 
time  before  piping  hie  said  residence  and  fit- 
ting the  saiuc  up  for  the  use  of  natural  gas 
for  both  heating  and  light,  appellant  fur- 
nished appellee  with  a  meter,  and  placed  the 
same  in  his  residence,  and  made  the  proper 
eonnectioBa  for  oonsuiuing  ita  gas  by  meter 
measurement,  for  which  meter  appellee  paid 
appellant  the  sum  of  $1.5.  Thereafter  appd- 
lae  ooiwumed  and  used  the  gas  suppli«l  to 
him  by  appellant  for  both  heating  and  light- 
ing purposes  in  his  residence,  consuming  the 
same  for  heating  purposes  In  two  stoves  and 
one  grate,  and  for  lighting  in  three  rooms  by 
single  jets,  which  were  furnished  with  Wels- 
baeh  burners;  and  thereafter  appellee  paid 
appellant  monthly  the  uniform  rate  of  I2yg 
eenta  for  each  1,000  feet  of  natural  gas  used 
and  oonsumed  by  him  for  beating  and  lighl- 
btgf  a*  shown  by  said  meter.   Oo  the  1st 
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day  of  Seiptetftber,  1897,  appellee  received 
from  appellant  the  notice  adopted  by  it,  as 
heretofore  set  out,  in  respect  to  the  change 
in  the  rate  of  gas  when  used  for  both  fuel 
and  illuminating  purposes.  About  the  1st 
day  of  October,  1897,  appellee  called  at  the 
ofiice  of  appellant  in  the  said  city  of  Rich- 
mond, and  notified  it  that  he  was  using  gas 
for  both  heating  and  lighting  in  his  residence 
by  meter  measurement,  ana  that  he  desired 
to  ccmiinue  to  use  gas  for  such  purposes; 
stating  that  he  was  willing  to  pay  20  cents 
per  1,000  cubic  feet  for  gas  for  lighting  pur* 
|K>ses  and  12'/^  oeots  per  1,000  feet  for  heat- 
ing purposes,  but  that  he  objected  and  re- 
fused to  pay  20  cents  per  1,000  feet  for  such 
gas  when  used  for  both  heat  and  light.  Ap- 
pellee at  that  time  demanded  of  appellant 
that  it  famish  him  wHh  a  separate  meter 
with  which  to  measure  the  gaa  used  and  oon- 
sumed by  him  for  light,  to  be  measured  sepa- 
rate and  apart  from  that  used  by  biro  for 
heat,  and  tendered  to  appellee  the  sum  of 
915,  the  same  being  the  price  charged  by  it 
fur  meters.  Appellant  refused  this  requeet 
of  appellee,  and  thereupon  the  latter  asked 
the  peimiaaion  .and  consent  of  appellant  to 
put  in  such  separate  meter  for  himself, 
which  permission  appellant  refused  to  give. 
Appellee  thereafter  continued  to  use  and 
consume  natural  gas  furnished  him  by  ap- 
pellant for  both  heat  and  light  during  the 
said  month  of  October.  1897.  On  the  1st 
day  of  November,  1897,  he  received  from  ap- 
pellant a  statement  of  gas  consumed  by  him 
during  said  month  of  October,  and  waa 
charged  therefor  at  the  rate  of  20  cents  per 
1,000  cubic  feet;  maicing  a  total  of  $3.80.  On 
the  2d  or  3d  day  of  November,  1897,  appel- 
lee called  at  the  oflloe  of  appellant,  and  ten- 
dered to  it  the  sum  of  $2.38,  the  same  being 
at  the  rate  of  I2<^  cents  per  1,000  cubic  feet 
for  the  gas  whidi  he  had  consumed  during 
the  said  month  of  October,  which  sum  ap- 
pellant refused  to  accept,  and  appellee  was 
informed  by  its  proper  ofTicerB  that,  if  he  put 
in  a  separate  meter  without  the  company's 
consent,  or  refused  to  pay  the  gas  bills  de- 
mande<l  by  the  company  at  the  rate  of  20 
cents  per  1,000  feet,  they  would  shut  off  hia 
gas.  Appellee  had  previously  at  all  times 
paid  appellant  all  gas  bills,  and  had  com- 
plied with  its  reasonable  rules  and  regula- 
tions, and  was  still  nnlling  to  do  so.  Appel- 
lant, at  the  time  of  the  oommencemient  of 
this  action,  was  threatening  to  enforce  the 
rule  which  is  hereinbefore  referred  to  against 
appellee,  and  to  charge  both  him  and  all 
other  domestic  ecmsumera  who  used  ita  nat^ 
ural  gas  for  beating  and  illuminating  pur- 
poses tJie  sum  of  20  cents  per  1,000  cubic 
feet,  but  would  permit  all  other  domestic 
consumers  who  used  said  gas  for  fuel  alone, 
to  do  so  at  the  uniform  rate  of  12i^  cents 
per  1,000  cubic  feet.  Appellant  has  enforced 
the  rule  since  the  let  day  of  October,  1897. 
Appellee  has  fitted  up  and  plumbed  hia  house 
for  the  use  of  said  natural  gaa,  and  his 
stovee  and  grates  are  fitted  with  the  neces- 
sary and  proper  burners  for  the  use  of  nat- 
ural gas  for  heating  purposes,  and  in  doing' 
M  ha  ha*  been  nbjeef^d^toji^n^^^r^^^ 
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pouet  and  Iiif  residence,  &t  tlie  time  of  the 
«dnunenceuient  of  this  action,  was  not  fitted 
•or  adapted  to  the  use  of  any  other  fuel  or 

fas  for  heating  and  illuminating  purpoees. 
n  the  event  the  supply  of  gas  was  shut  off, 
and  he  wab  de|»ri\'ed  of  the  use  thereof  by  ap- 
pellant, he  would  be  required  to  remove  the 
burners  from  his  stoves  and  grates,  and  to 
adapt  and  change  his  house,  at  considerable 
expense,  in  order  to  successfully  use  other 
fued  for  heating  and  lighting  purposes;  and 
he  and  his  family  would  thereby  be  liable  to 
fuffer  great  loss  and  injury.  It  is  disclosed 
by  the  special  finding  that,  at  the  time  ap- 
pellant began  to  furnish  its  natural  gas  to 
the  citirens  of  the  city  of  Richmond,there  was 
located  within  that  city,  and  ever  since  has 
been,  ao  incorporated  artificial  gas  company 
engaged  in  the  business  of  furnishing  arttfi- 
dal  gan  for  the  lighting  of  dwellings,  stores, 
chops,  and  houses  generally  of  the  ratizens  of 
the  city,  nhich  were  all  prwpetiy  ada.pted  for 
illuminating;  which  artificial  gas  company, 
as  the  court  finds,  is  now,  and  for  many 
years  last  paet  has  been,  charging  and  re- 
ceiving, as  its  price  for  iU  gas  so  fumished, 
41^  per  1,000  cubic  feet,  pr  $1.20  in  the 
event  the  Ull  for  eas  is  paid  within  ten  days 
after  each  month^  gas  bill  has  beccmie  due. 
Neither  the  articles  of  incorporation  of  the 
defendant  nor  the  ordinance  under  which  it 
obtained  its  franchise  from  the  city  specifies 
or  indicates  the  manner  or  purpose  for  which 
natural  gas  was  to  be  suppliea  to  consumers 
of  the  city  of  Richmond ;  nor  was  any  price 
fixed  thereunder  tor  which  natural  gas 
should  be  furnished  to  auoh  oonsumers.  The 
only  plaoe  in  the  ordinanoe  where  the  use  of 
natural  gas  supplied  by  appellant  is  referred 
to  is  contained  in  U  1  and  9  of  the  ordi- 
nanoe, as  heretofore  set  out. 

On  the  foregoing  facts  the  court  stated 
four  coneluaiona  of  law,  of  which  the  fourth 
is  as  follows:  "The  rule  promulgated  by 
ihe  defendant  on  the  1st  day  of  &q>teanber, 
1807,  fixing  the  price  of  gas  to  consumers  at 
12^8  cents  per  1,000  cubic  feet  when  used  for 
fuel  purposes  only,  and  when  used  by  oon- 
fluiuers  for  both  fuel  and  illununating  pur- 
poses at  20  cents  per  1,000  cubic  -feet  for 
both  purposes,  unjustly  discriminatee 
against  those  consumers  who  use  gas  for 
both  purposes,  as  far  as  the  use  of  such  gas 
for  fuel  pixrposes  is  concerned,  and  cannot 
be  enforced  against  them  in  their  use  of  such 
gas  for  such  purpose."  The  last  conclusion 
of  law  is  the  one  of  which  appellant  more 
especially  onuplains.  The  principal  conten- 
tions of  its  counsel  are:  First^  that  the 
{XHnpIaint  is  not  sufiicient  on  demurrer;  sec- 
ond, that  the  special  finding  of  facts  doe*) 
Twt  warrant  the  fourth  conclusion:  third, 
that  the  evidence  does  not  sustain  the  find- 
ing. It  is  insisted  that  appellant  had  the 
lawful  right,  as  it  did,  to  divide  its  domestic 
consumers  into  two  classes  by  the  rule  adopt- 
ed and  published  under  the  notice  given, 
such  classification  including:  First,  those 
who  used  gas  under  the  meter  system  for 
fuel  only ;  second,  those  who  consumed  it  un- 
der the  same  system  for  both  heating  and. 
illuniinatiiig  purposes.  It  it  contended  that 
<1  L.  R.  A. 


appellant  had  the  right  to  exact  from  the 
latter  class  a  greater  price  or  rate  per  tflOO 
cuImc  feet  for  the  gas  consumed  for  such 
purpowe  than  was  charged  to  and  paid  by 
uousuniers  constituting  ue  first  class.  Sudi 
a  classification,  it  is  nrntended,  under  the 
circuniatances  in  this  case,  is  not  an  unjust 
or  luilawful  discrimination  upon  the  part  of 
appelant  in  fixing  the  price  to  be  charged 
for  the  gas  whidi  it  famished,  for  the  rea- 
son that  the  claa^fication  in  question  ap- 
plied alike,  under  similar  cireumstanoes  or 
conditions,  to  all  the  consumers  of  appel- 
lant's gas. 

On  the  part  of  counsel  for  appellee  it  is  in- 
sisted: First,  that  the  company  was  re- 
quired to  furnish  natural  gas  to  consumers, 
not  only  for  fuel,  but  alsoi  if  desired  by 
them,  for  illuminating  purpoees;  eeoond, 
that  a  discrimination,  under  the  rule  adopt- 
ed, whereby  one  domestic  consumer  wan 
charged  12%  cents  per  1,000  cubic  feet  for 
gas  used  for  fuel  only,  and  another  waa 
charged  20  cents  for  the  same  amount,  sole- 
ly because  he  consumed  an  additional  quan- 
tity for  light,  it  an  arbitiwy  and  unlawful 
discrimination. 

The  rule  of  the  common  law  so  universally 
recognized  and  enforced  declares  that  ver- 
sons,  either  artifldal  or  natural,  engaged  in 
conducting  a  business  which  is  public  in  its 
chaaracter  or  nature,  or  which  is  impressed 
with  a  public  interest,  cannot  arbitrarily  se- 
lect their  patrons,  but  must  serve  impar- 
tially, or  on  equal  terms  and  at  reasonable 
rates,  all  who  apply  for  serx'ioe.  It  is  true 
that  this  rule  cannot  be  interpreted  as  re- 
quiring absolute  uniformity  of  rates  or 
prices,  nor  as  pnriiibitinff,  under  any  and  alt 
circumstances,  a  diseriminatjon  by  perform- 
ing services  for  one  person  at  a  price  or  rate 
lower  than  that  exacted  of  others.  This 
doctrine  is  more  frequently  enforr?'*  in  re- 
spect to  railroad  companies  and  oth><r  com- 
mon carriers,  and,  while  the  latter  cannot 
arbitrarily  select  their  patrons,  still  they  are 
not  prohibited  from  undertaking  the  trans- 
portation of  wares  or  goods  of  one  patron  at 
an  unreasonably  low  rate,  or  from  confer- 
ring upon  him  other  practical  advantages  in 
respect  to  such  transportation  not  extended 
to  his  competitors  or  to  the  public  in  gener- 
al. 

It  is  disclosed  that  the  ordinance  adopted 
by  the  common  oouneil  of  the  city  of  Ridi- 
niond  granted  to  appellant  the  right  to  lay 
its  pipes  and  mains  under  the  streets,  alleys, 
and  tuoroughfares  of  that  city  "for  the  9up- 
pljf  of  natural  gat  to  taid  otty  and  the  eitu 
zena  thereof."  (Our  italics.)  Appellant  is 
in  its  nature  a  public  corporation,  and  the 
business  which  it  was  organized  to  carry  on 
by  virtue  of  the  statutes  by  which  it  was 
created  is  impressed  with  a  public  interest, 
whi<^  fact  was  realized  by  the  legislature 
when  it  conferred  upon  It  and  other  compa- 
nies of  like  character  the  right  of  eminent 
dcmnin.  Acts  1880,  p.  22  (Burna's  Rev, 
SUt.  1804,  8  6103).  It  is  the  creature  of 
the  law,  and  the  rights  and  privilege  eeii- 
ferred  upon  it  by  the  state,  in  theory  at 
least,  were  granted,  not  only  ^pr-its  ownmri- 
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vate  benefl^  but  also  for  the  Imieflt  and  good 
-of  the  public;  and  In  accepting  tbem  it  im- 
pliedly, at  least,  af^reed  to  carry  out  the  pur- 
poees  or  objects  of  its  creation,  and  assumed 
'*  duty  or  obligation  towards  the  public 
whitih  it  will,  under  the  law,  be  required  to 
-4ischarge.  Btate  em  ral.  Snyder  v.  Portland 
Natural  Oaa  <6  OH  Vo.  153  Ind.  483,  53  N. 
E.  1089.  The  duty  which  oorporations  like 
appellant  owe  to  the  public  has  been  repeat- 
-ediy  stated  and  declared  by  the  decisions  of 
this  court  Portland  Itatural  Qas  d  OH  Co. 
V.  titale  ea  rel.  Keen,  135  Ind.  54,  21  L.  R.  A. 

34  N.  E.  818;  Westfield  Gas  &  Mill.  Co. 
V.  MeiidenlMll,  142  Ind.  S3S,  41  N.  E.  1033; 
•Cojf  V.  Jndianapolia  Oas  Co.  140  Ind.  655,  36 
L.  R.  A.  535,  40  N.  E.  17 ;  RushvUle  y.  Ruth- 
vilU  Natarai  Gaa  Oo.  132  Ind.  676,  16  L.  R. 
J^.  321.  28  N.  E.  863;  Omtral  U,  Tel«pk.  Oo. 
T.  Bradbury,  106  Ind.  1, 6  N.  E.  721 ;  Omtral 
V.  Teleph.  Co.  y.  State  em  rel.  Falley,  118 
lud.  194,  10  N.  E.  604;  State  em  rel.  Snyder 
■V,  Portland  Natural  Oaa  d  Oil  Co.  153  Ind. 
-483,  53  X.  E.  1089. 

Id  the  case  last  cited  the  appellee  therein 
liad  been  granted  the  right  or  privilege  by 
the  city  of  Portland  to  lay  its  pipes  and 
mains  under  the  public  street*  of  that  dty 
for  the  purpose  of^  supplying  tiie  inhaMtants 
thereof  witn  natural  gas  for  light  and  fuel. 
In  considering  in  that  appeal  the  duty  of  a 
ffas  company  to  the  public,  we  said:  "Ita 
3uty  towards  the  citizens  of  the  city  of  Port- 
land, and  their  dut^  towards  it,  may  be  said 
■to  be  somewhat  reciprocal,  and  any  dealings, 
rules,  or  regulations  between  it  and  them 
-whidi  do  not  secure  tlw  just  rights  of  both 
parties  cannot  reerin  the  approbatton  of  a 
■«ourt.  The  law,  among  otlwr  things,  exact- 
•ed  of  appellee  tJie  duty  to  offer  a.ni  supply 
gas  impartially,  as  far  as  it  hod  the  ability 
-or  capacity  to  do  so,  to  all  persons  desiring 
its  use  within  the  territory  to  which  its  busi- 
-nesis  was  confined,  provided  always  such  per- 
sons made  the  npcessary  arransemmts  to  re- 
■ceive  it,  and  oomptied  with  the  ecHnpaor'a 
reuonable  relations  and  oonditions,"— 
•citing  authorities. 

Counsel  for  appellant  seemingly  contend 
that  it  is  not  shown  that  natural  gas  for  il- 
luminating purposes  is  of  less  value  than  the 
wnie  is  for  fuel,  or  that  such  gas,  when  used 
for  both  light  and  fuel,  is  not  reasonably 
-worth  20  cents  per  1,000  cubic  feet;  and 
hence  It  is  asserted  that  it  does  not  appear 
-Uiat  appellant,  under  this  rule,  has  unjustly 
or  injuriously  discriminated  against  appel- 
lee; second,  that  it  is  not  disclosed  bow 
many  feet  of  gas  he  oonsumed  for  fuel  and 
"how  much  for  light.  Consequently  it  is  in- 
sisted tliat  it  cannot  be  claimed  that  there 
has  been  any  discrimination  so  far  as  he  is 
■concerned.  These  contentions,  in  our  opin- 
ion, are  not  impressed  with  merit.  Counsel 
for  appellee  ooneedes,  and  properly  so,  we 
-think,  that  companies  engaged  in  fumi^ing 
gas  and  water,  etc.,  to  the  public  may  make 
classifications  in  respect  to  their  patrons  or 
customers,  and  ad<^t  reasonable  rules  and 
regulations  for  the  control  of  such  classes, 
but  that  the  clasnfication  must  be  reasona- 
ble and  impartial*  uid  not  arUtraiy,  or  of 
41  L.  B.  A. 


an  unjust,  distsiminating  ehtimcter,  but 
that  due  r^ard  must  be  had  to  the  rights  of 

the  citizens  of  the  town  or  dty  depending 
upon  such  oompaniee  tor  their  supply  of  wa- 
ter or  gas,  as  the  case  may  be,  and  that  all 
occupying  similar  or  like  positions  must  be 
treated  impartially.  Portland  Natural  Oas 
d  Oil  Co.  V.  State  ea  rel.  Keen,  135  Ind.  64, 
21  L.  K.  A.  039,  34  N.  E.  818 ;  Coy  v.  /ndton- 
aiioiia  Gaa  Oo.  146  Ind.  655,  36  L.  R.  A.  536, 
40  K.  E.  17 ;  Slate  em  ret.  Snyder  v.  Portland 
Natural  Gaa  d  Oil  Co.  153  Ind.  483,  63  N. 
E.  lOSO  and  cases  cited;  Haugen  v,  Albina 
Light  d  Water  Co.  21  Or.  411,  14  L.  R.  A. 
424,  28  Pac.  244 ;  Shepard  V.  Milwaukee  Oaa- 
light  Co.  6  Wis.  530.  70  Am.  Dec.  479 ;  Young 
V.  ilosfon,  104  Mass.  05.  See  eases  oolleeted 
in  «ols  to  Ituahville  y.  RuahviUe  Natwvl 
Oaa  Co.  (Ind.)  15  L.  a  A.  321. 

Appellant,  during  the  nine  years  of  its 
operation,  and  prior  to  the  adoptim  of  tlie 
rule  in  disput^  seems  to  have  reoognised 
but  two  classes  of  consunurs,  namely,  manu- 
facturers and  domestic  To  the  latter  class 
appellee  belonged.  For  a  period  of  about 
four  years  and  over>  he,  along  with  other 
consumers,  used  a^tpelkuit'i  gas  for  both  fuel 
and  light;  the  amount  so  oonsumed  for  such 
purpose  being-  ascertained  by  means  of  me- 
ters. Of  this  fact  appellant  had  full  knowl- 
edge, and  accepted  pay  for  the  gaa  so  con- 
sumed at  the  rate  of  izy,  cents  per  1,000 
cubic  feet.  In  1897,  as  shown,  it  adopted 
the  rule  in  question,  requiring  its  patrons 
who  used  gas  for  both  fuel  and  li^t  to  pay 
the  increoMd  price  erf  20  cents  per  1,000  feet. 
The  rate  or  price  as  to  all  others  who  used 
^ai  for  fuel  only  remained,  as  previously 
tixed,  at  12^  cents  per  1,000  feet.  Under 
this  rule  appellant  did  not  profess  to  have 
any  regard  or  consideration  for  the  amount 
consumed  for  light.  If  any  patron  using  gas 
for  heating  his  dwelling  also  employed  one 
jet  about  his  dwelling  bouse,  wherel^  a 
small  amount  of  natur^  gas  was  consumed 
each  month  for  light,  he  was  amenable  and 
subject  to  the  rule  in  like  manner  as  the 
fuel  consumer  would  be  who  used  many  jets 
about  his  premises  for  illuminating  purpos- 
es. The  amount  consumed  for  light  does  not 
seem  to  be  a  feature  of  any  importance  with- 
in the  meaning  of  the  rule  in  question.  Sudi 
a  regulation,  under  the  facts  in  this  case, 
when  tested  by  the  principle  affirmed  antl 
sustained  by  the  authorities,  must  certain- 
ly be  held  unreasonable,  arbitrary,  and  un- 
just. That  this  is  so  is  evident,  we  think, 
without  further  ooimnent. 

Counsel  for  appellant  refer  us  to  PMladel- 
phia  Co.  y.  Park  Brot.  138  Pa.  346,  22  Atl. 
86.  The  holdii^  in  that  appeal,  however, 
lends  no  support  to  their  contraition  upon  the 
question  here  involved.  The  rule  there  af- 
firiued  was  to  the  effect  that  a  manufactur- 
ing company  supplied  by  a  gas  company 
with  natural  gas,  under  a  contract  that  it 
was  to  be  used  for  fuel  only,  by  using  gas 
from  the  gas  mains  for  illuminating  purpos- 
es will  be  held  liable  to  pay,  for  gas  con- 
sumed for  sudi  latter  purpose,  the  reasona- 
ble value  thereof  at  the  uau&l  market  price. 
The  special  finding  in  tiie  oaae  at -bar  is  in 
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harmonj  vith  and  ntpporta  the  craiplaint, 
and  warrants  the  fourth  conclusion  of  law, 
and  the  evidence  sustains  the  finding.  Under 
the  fects,  appellee  established  a  case  which 
entitled  hini  to  the  equitable  relief  demand- 
ed and  secured  by  the  Judgment  of  the  lower 
court.  None  of  appellant's  Bsaigninents  of 
error  is  stutained,  and  the  judgm&tt  iB 
therefore  affirmed. 


Timothy  T.  OVERSHINER,  Appt^ 

V. 

STATE  of  Indiana. 
i  Ind.  ) 

!■  The  apitolntment  of  aome  of  the 
memberK  of  m  board  of  dental  ezam- 
laera  bj  tbe  state  dental  association  under 
the  provisions  of  Acts  1890,  p.  479,  Is  not 
Toid  for  want  of  aotborltT  in  tbe  legislature 
to  confer  sucb  powers  upon  a  private  corpora- 
tion, since  tbe  office  Is  not  one  for  whlcb  the 
ConstlTutlon  provides,  but  Is  wltfaln  tbe  pro- 
vlBloQS  of'Const.  art.  IS,  I  1,  for  the  appoint- 
ment  of  officers  not  otherwise  provided  for  In 
the  Constftutloo.  In  SQch  manner  as  ma;  be 
prescribed  bj  law. 

S.  The  eovtentlott  tliat  tlic  lefflalature 
eannot  beatow  police  powera  npon  a 
private  corporation  la  not  valid  aa  against 
the  appolutment  of  some  of  the  members  of 
a  board  of  dental  ezamlners  by  tbe  state  den- 
tal aseudatloQ  In  conformity  to  Acts  1809,  p. 
479,  as  there  Is  no  reason  why  such  an  or- 
ganlzatlCMi  of  practising  dentists  for  tbe  pro- 
motion of  scientific  knowledge  and  skill  In 
tbelr  profession  sbouid  not  be  as  safe  a  re- 
pository of  such  power  as  aa  Individual. 

(February  IS,  1901.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Grant  Q)unty 
convicting  defendant  of  practising  dentistry 
without  a  license.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
ifr.  Jobn  A.  Kerser*  for  appellant: 
.Vcanrs.  Merrill  Moores  and  Omsalua  C. 
HaiUer,  with  Mr.  William  I..  Taylor, 
-Attorney  General,  for  the  State: 

However  appointed,  the  members  of  the 
dentistry  board  were  de  facto  officers,  and 
ap])Dllant  was  bound  to  recognise  them  as 
such. 

I'arl-er  v.  State  ew  rel.  Powell,  133  Ind. 
200,  18  L.  R.  A.  575.  32  N.  E.  836,  33  N. 
E.  119;  State  ew  ml.  Biehop  v.  Crowe,  150 
Jnd.  402,  50  N.  £.  471. 

Proceedings  in  quo  warranto  are  the  only 
proper  proceedings  for  questioning  the  title 
to  ulTice. 

(Sriihcl  V.  State  ex  rel.  Jtiezer,  111  Ind, 
.3(iJ),  12  N.  E.  700;  Mannix  v.  State  ea  rel. 
Mitchell,  115  Ind.  250,  17  N.  E.  505;  Peo- 
ple cjg  rel.  Bolt  v.  Riordan,  73  Mich.  61G, 
41  X.  W.  482 ;  Mechem,  Pub.  Off.  S  478. 

Note.— As  to  regulation  of  right  to  practise 
dentistry,  see  eases  Id  note  to  I<oulsvlIle  Safety 
Vault  A  T.  Co.  V.  Louisville  &  N.  R.  Co.  (Ky.> 
14  L.  R.  A.  on  page  681 :  also  the  case  of  Stata 
V.  Knowles  (Hd.)  49  L.  B.  A.  685. 
61  L.  R.  A. 


Courts  will  not  listen  to  thow  who  arfr- 
not  aggrieved  hy  an  invalid  law. 

Wagner  v.  Oarrett,  118  Ind.  116,  20  N. 
700;  Pittsburgh,  C.  V.  A  St.  L.  R.  Co.  v- 
Montfjomeiy,  152  Ind.  13,  40  N.  E.  582; 
austavcl  V.  State,  163  Ind.  616,  54  N.  E. 
123:  Uallup  v.  Schmidt,  154  Ind.  201,  66  N. 
E.  443;  Airy  v.  People,  21  Colo,  155,  40  Pae^ 
3(12;  Jieioman  t.  People,  23  Colo.  313,  47 
Pac'  273;  Com.  t.  Wright,  79  Ky.  28,  4fc 
Am.  Bep.  203;  State  v.  Snow,  8  R.  I.  75; 
ilcKitiney  v.  State,  3  Wyo.  728,  16  L.  R.  A. 
710,  30  Pac  296;  Jones  v.  Black,  4S  Ala. 
540;  Smith  v.  Inge,  80  Ala.  286;  Bnmeide 
V.  Lincoln  County  Ct.  86  Ky.  430,  6  S.  W. 
270;  Smith  v.  McCarthy,  56  Pa.  361; 
Autoni  V.  WHght,  22  Gratt.  857. 

A  statute  creating  an  ofTioe  and  providing 
an  unconstitutional  method  of  filling  it  is- 
Qot  wholly  vo4d;  the  office  is  created,  bat  it- 
must  be  filled  as  the  Constitution  provides. 

Clayton  v.  t7(oA  Territory,  132  U.  S,  032^ 
33  L.  ed.  455,  10  Sup.  Ct  Rep.  100;  ilc- 
Comick  V.  Thatcher,  8  Utah,  294,  17  L.  R.  A. 
243,  30  Pac.  1091;  State  em  rel.  Worrell  t> 
Peelle,  121  Ind.  495,  22  N.  E.  654. 

The  l^islative  right  to  rq^late  the  prac- 
tice of  dentistiy  oomes  within  the  police- 
power,  and  is  well  settled. 

Wilkina  v.  State,  113  Ind.  614.  10  N.  E. 
192;  Pemer  v.  State,  151  Ind.  247,  51  N.  E_ 
3ti0;  Oosnell  v.  State,  52  Ark.  228,  12  S.  W. 
3U2;  State  v.  Creditor,  44  Kan.  505,  24  Pac, 
346;  Knotolea  v.  State,  87  Md.  204,  39  Atl. 
010;  Stale  V.  Vandersluie,  42  Minn.  129,  G- 
J*  R.A.  119,  43  N.  W.  780;  State  T.  Hinman,. 
65  TH.  U.  103,  18  AU.  104. 

The  sound  construction  of  the  Constitu- 
tion must  allow  to  the  legislature  that  dis- 
cretion witli  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  carried  intO' 
execution  which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it  in  th(^ 
manner  most  benedciat  to  the  people. 

il'Culloch  V.  Harylitnd,  4  WheaL  421,  4^ 
L.  ed.  006;  SUmghter-Uouee  Catea,  16  Wall. 
36,  21  L.  ed.  394;  Keu)  Orleane  Oaaliqht  Co. 
V.  fjouiaiana  Ught  d  H.  P.  A  Mfg.  Co.  \\T^ 
U.  S.  660,  29  L.  ed.  510,  fl  Sup.  Ct.  Rep.  252 : 
Louinville  Qaa  Co.  v.  Citizens'  Gaslight  Go. 
115  U,  S.  683,  29  L.  ed.  510,  6  Sup.  Ct  Rep. 
2li5 ;  Neic  Orleans  Wateraorke  Co.  v.  Rivera, 
115  U.  S.  674.  29  L.  ed.  526,  0  Sup.  CtB^. 
273. 

The  legislature  may  exclude  individuals 
from  the  privilege  of  making  insurance  con- 
tracts, and  limit  the  priiilege  to  eorpora- 
tions,  as  it  does  the  nereise  of  the  right  of 

eminent  domain. 

Com.  V.  Vroornan,  164  Pa.  306,  25  L.  R.  A. 
250.  30  Atl.  217. 

From  the  earliest  times  leEjisIatures  have 
delected  to  private  institutions  of  learning- 
and  learned  bodies  the  duty  of  examinii^ 
and  licensing  applicants  for  admission  to  tlie 
learned  professions;  and  the  recognition  of 
diplomas  from  private  educational  institu- 
tions is  to-day  almost  universal. 

College  of  Physicians  Case  (1643)  Little- 
ton, 108,  212,  349;  Heu-itt  v.  Charier,  iC, 
Pick.  353 ;  People  ex  rel.  Gray  v.  Brie  Coun- 
tjf  Uedieal  8oo.  24  Barb.  670$^  Smith.  Ift 
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Wend.  440;  Regent*  of  the  UtUvereity  r. 
W%Uiama,  9  OiU  ft  J.  S66,  31  Am.  Dec.  72; 
<3age  v.  ifea  Hampahire  Bt^eotie  Medical 
Soo.  63  N.  H.  92,  66  Am.  tlep.  492 ;  Dent  v. 
Wat  Virginia,  129  U.  S.  114,  32  L.  ed.  623, 
■t  8ujf.  Ct.  Rep.  231. 

This  practice  has  been  followed  in  Indiana 
•ever  since  the  admission  of  the  state;  and 
«aeh  laws  have  repeatedly  received  the  ap- 
4Konl  of  thla  ooun. 

Baetnutm  v.  State,  109  Ind.  278,  68  Am. 
Bep.  400,  10  N.  E.  97;  Witkine  v.  State,  US 
Ind.  814>  16  N.  E.  192;  State  ea  rel.  Bur- 
rougha  v.  Webster,  ISO  Ind.  607,  41  L.  R.  A. 
il2.  60  N.  K.  760;  Femer  v.  State,  161  Ind. 
£47,  61  N.  E.  360;  State  eta  rel.  Rhodes  v. 
Indiana  Od.  of  Pharmacy  (Ind.)  58  N.  K. 
Wi  Hewitt  V.  Charier,  16  Pick.  366;  Re- 
gemte  of  tk«  Vmrenitjf  r.  WilUame,  9  Gill  ft 
-J.  886.  81  Am.  Dee.  80;  BekoUe  t.  State,  90 
Hd.  741,  50  L.  R.  A.  411.  46  Atl.  326;  Re 
Bulger,  46  CaL  660 ;  Sturgie  v.  Spofford,  45 
N.  V.  440;  AUopathio  State  Bd.  of  Medical 
EjBominere  v.  Fowler,  60  La.  Ann.  1374,  24 
So.  800;  People  ew  rel.  Waterman  v.  Free- 
man, 80  Cal.  238,  22  Pac.  173;  Exempt  Fire- 
mm'e  Betteo.  Fund  r.  Roome,  03  N.  Y.  813, 
■4S  Am.  227. 

XaH&j,  3^  deUv«red  the  opinion  of  the 

<KfOSti 

Appellant  was  convicted  of  practising  den- 
tistry without  a  license,  or  certificate  of  r^- 
iatration,  in  violation  of  the  provisions  of 
the  act  of  1899  approved  March  6,  1899 
(Acta  1899,  p.  479).  The  section  involved 
is  in  these  words:  "Sec  2.  A  board  of  ex- 
aminers oonsisting  of  five  reputable  practis- 
ing dentists  shall  be  appointed  on  or  before 
the  last  Tuesday  of  June,  1899,  and  Uennial- 
ly  thereafter,  one  by  the  governor,  one  by  the 
state  board  of  health,  and  tiiree  by  the  Indi- 
-ana  state  dental  association,  said  board  to 
serve  for  the  term  of  twoyears  from  the  date 
-of  sucb  appointment.  When  convened,  said 
board  shall  examine  aJl  applications,  issue 
-eertiflcates  thereon,  and  also  may  examine 
■all  applicants  for  eertifloates  of  qualifioa- 
tkni,  and  issue  such  oerMflcates  to  all  such 
-applieants  as  shall  pass  a  satlsfactoty  ex- 
■aminaUon.''  Appellant  assails  the  Judg- 
ment upon  the  ground  that  the  statute  upon 
which  it  rests  is  violative  of  S  1*  art.  3,  I  1, 
art  5,  9  18.  art.  6,  and  S  3,  art.  6,  of  the 
state  Constitution,  and  the  14th  Amendment 
•ot  the  Federal  Constitution.  Appellant  ad- 
mits that  he  practised  dentistry  without  tits 
license  requlrod  by  the  statute  under  which 
he  is  prosecuted,  and  that  the  judgment  is 
right  if  the  statute  is  constitutional. 

A  statute  upon  the  same  subject, and  in  all 
material  respects  the  same  as  the.  one  before 
-us  (Acts  1887,  S  2,  p.  S8;  Bums'  Rev.  Stat. 
1894,  S  6696).  was  held  to  be  constitutional 
in  Wilkina  v.  State,  113  Ind.  614.  16  N.  E. 
192.  In  that  case  the  point  was  made 
4igainst  the  act,  that  the  auttiorit^  to  ap- 
ptHnt  three  members  of  the  board  of  examin- 
■«n  was  an  enlargement  of  the  corporate 
powers  of  the  state  dental  association  by  spe- 
cial law,  in  contravention  of  the  Constitu- 
tion. Again,  the  same  statute  was  held  to 
■CI  L.  R.  A. 


be  in  harmony  with  {  23,  art  1,  of  the  Con- 
stitution, forbidding  the  granting  of  privi- 
leges which  shall  not,  upon  the  same  terms, 
equally  belong  to  all  citizens.  Femer  t. 
State,  ISl  Ind.  247,  61  K.  E.  360.  It  is  hera 
a8Bi>rted  that  the  statute  is  bad  for  being  in 
conllict  with  the  various  provisions  of  the 
Constitution  above  set  out,  the  contention 
being  that  the  appointment  by  the  state  den- 
tal Bsuociation  oi  three  members  of  the 
board  of  examiners  was  vmd  for  want  <A  aa* 
thority  in  the  legislature  to  oonfer'the  pow- 
er of  apptiintment  upon  a  private  corpora- 
tion, or  individual  outside  the  executive  de- 
partment. 

The  power  of  the  general  assembly  to  en- 
act laws  is  subject  to  no  restrictions  save 
those  imposed  by  the  state  and  Federal  Con- 
stitutiuns.  HoKCy  t.  State  ea  rel.  Carson, 
110  Ind.  3U5,  21  N.  E.  21;  Lotee  t.  White 
County  Comrs.  (Ind.)  69  TX,  E.  466.  Its  , 
laws  are  presumed  to  be  Talid,  and  they  are 
to  be  npheld  by  the  courts,  not  only  when 
clearly  authorized,  but  in  all  cases  of  doubt, 
and  until  it  is  made  to  clearly  appear  that 
they  contravene  some  constitutional  provi- 
sion. Courts  will  not,  theTef(»%,  search  the 
CMistituti<m  for  express  sanction.'  oxnr  for 
reasonable  implication,' to  sustain  a  le{(isla- 
tive  enactment,  but  the  successful  assailant 
must  be  able  to  point  out  the  particular  pro- 
vision tiiat  has  been  violated,  and  the  grrcHuid 
upon  which  it  tias  been  unequivocally  In- 
fringed. Robinson  v.  Sckenok,  102  Ind.  307, 
319,  I  N.  E.  698;  Hedderioh  v.  State,  101 
Ind.  604,  1  N.  E.  47 ;  French  v.  State  ex  rel. 
Harlei/,  141  Ind.  618,  630,  29  L.  R.  A.  113, 
41  N.  E.  2.  We  concede  in  fullest  terms  ap- 
pellant's contention  that  our  state  govern- 
ment is  composed  of  three  distinct  and  co- 
ordinate branches,  namely,  the  legislative, 
executive  (including  the  administrative), 
and  judicial,  and  that  the  powers  committed 
by  the  people  to  one  branch  cannot  be  exer- 
cised by  those  performing  duties  in  another, 
witlKmt  express  authori^  to  do  so,  or  the 
exerdse  of  such  power  beoomee  essential  or 
appropriate  to  the  effective  dischaige  of  the 
duties  imposed  upon  such  Invidi.  And 
while  it  has  been  many  times  decided  1^  this 
and  other  courts  that,  as  a  genual  rule,  the 
power  of  appointment  to  office  is  an  appro- 
priate executive  prerogative,  yet,  as  said  by 
Mitchell,  <T..  in  Uovey  v.  State  ea  rel.  Car- 
S071,  119  Ind.  401,  21  N.  E.  21,  "It  is  a  funda- 
mental error,  however,  to  assume  that  the 
exclusive  right  to  Kcercise  the  power  oi  ap- 
pointment is  included  in  the  general  grsnt 
of  power  to  the  executive."  In  the  distribu- 
tion of  governmental  power  the  people  had 
the  undoubted  right  to  lodge  any  x>ert  of  it 
where  it  pleased  them,  and,  when  expressly 
placed,  the  court  will  suffer  no  encroachment 
upon  it  by  those  acting  in  another  depart- 
ment; but  where  the  Constitution  is  Bileat« 
and  tiie  question  is  one  of  public  policy,  or 
relates  to  the  best  means  or  agency  for  the 
attainment  of  some  gonrnmentaf  end,  it 
must  be  presumed  that  the  trafaiers  of  the 
Constitution  intended  to  Invest  the  legisla- 
tive body  with  a  large  discretion  in  the  selec- 
tion of  the  agencies  most  sultable-vnd  bm^* 
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ciaJ  to  the  public;  In  People  ea  rel.  Le  Roy 
V.  Rurtbut,  24  Mich.  44,  93,  9  Am.  Rep.  103, 
Cooley,  J.,  says:  "The  l^islature,  in  pre- 
■eribiiig  new  rulee,  hare  necessarily  a  large 
discretion  aa  to  whether  the  a^[encies  for 
putting  them  in  force  shall  be  named  by 
themselves  or  left  to  the  selectiod  of  the  ex- 
ecutBTe."  The  eminent  expounder  of  oonstj- 
tutitmal  law,  Chief  Justice  Manball,  in 
M'VuUoeh  V.  Maryland,  4  Wheat.,  on  page 
421,  4  L.  ed.  G05,  says  with  respect  to  the 
Federal  Oonstilution:  "We  admit,  as  all 
must  admit,  that  the  powers  of  the  govern- 
ment are  limited,  and  that  its  limits  are  not 
tu  be  transcended.  But  we  think  the  sound 
coustruetion  of  the  Oonstitutitm  must  allov 
to  the  national  legislature  that  discretion 
wilji  respect  to  the  means  irtiich  the  pow- 
ers it  confers  are  to  be  carried  into  execu- 
tion which  win  enable  that  body  to  perform 
the  high  duties  assigned  to  it  in  the  manner 
most  benencial  to  tiie  people.  Let  the  end 
be  legitimate,  let  it  be  within  the  scope  of 
the  O^nstitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohitnted,  but  con- 
sist with  the  letter  and  spirit  of  the  Consti- 
tution, are  oonatitationaL"  RelaUi^  to  the 
same  subject,  the  celdnted  anthw  and  jur- 
ist already  quoted  cites  a|^rovingly: 
"When  the  Conrtitution  contains  no  negative 
words  to  limit  the  le^slativa  authority  in 
this  regardf  the  legislature  in  enacting  a  law 
must  decide  for  itseilf  what  are  the  suitable, 
eonvenimt,  or  necessary  agencies  for  its  ^e- 
cution."  Cooley,  Const.  Lim.  6th  ed.  p.  134, 
note.  The  Constitution  is  ulent  upon  the 
subject  of  general  appointments  to  oflioe.  It 
is  provided  by  1,  art.  5,  "that  the  executive 
powers  of  the  state  shall  be  vested  in  the 
governor;"  and  by  1 18,  art.  6,  "when  at  any 
time  a  Taoan<7  shall  have  occurred  in  any 
other  state  ofllce  [except  appointment  vested 
in  the  geueral  assembly]  or  in  the  office  of 
judge  of  any  court,  the  governor  shall  fill 
said  office  «|)pointment,  which  shall  ex- 
pire when  a  successor  shall  have  been  elected 
and  qualifted;"  and  by  S  1,  art.  IS,  that  "all 
officers  whose  appointments  are  not  other- 
wise provided  for  in  this  Constitution  shall 
be  chosen  in  such  manner  as  now  is,  or  here- 
after may  be  prescribed  by  law."  Three 
things  are  clearly  apparent  from  these  pro- 
visions: (1)  The  power  of  appointment  to 
some  offices  is  committed  to  the  general  as- 
sembly; (2)  the  Tpower  to  make  temporary 
appointments  to  fill  vacancies  in  any  state 
i^ce,  or  in  the  office  of  judge,  until  such  of- 
ficer can  be  regularly  chosen  as  provided  by 
law,  and  thus  to  avoid  a  suspension  of  the 
functions  of  such  office,  is  conferred  upon  the 
governor;  and  (3)  all  other  officers  whose 
appointments  are  not  specially  provided  for 
in  the  Constitution  shfUl  be  chosen  in  such 
manner  as  the  le^slature  may  deem  expedi- 
ent. It  cannot  he  contended  that  the  ap- 
pointment to  the  office  of  state  dental  exam- 
iner is  fixed  by  the  Constitution,  for  no  such 
office  was  in  existence  when  the  Constitution 
was  adopted.  The  appointments  to  that  of- 
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fioe,  therefore,  eome  within  the  purview  of 
S  1,  art.  15,  and  shall  be  made  "in  such  man- 
ner as  may  be  hereafter  prescribed  by  law." 
The  "manner  prescribed  by  law"  is  that  the' 
Btate  board  of  dental  examiners  shall  consist 
of  five  members,  one  to  be  a^ipointed  by  the- 
governor,  one  by  the  board  of  health,  and 
three  by  tiie  state  dental  assoraation. 

It  is  claimed  tiiat  the  statute  must  Hil  fbr- 
the  reason  that  the  legislature  has  no  ood- 
stitutional  warrant  for  bestowing  police 
powers  upon  a  private  corporation,  to  be  b>' 
it  exercised  upon  the  citizens  of  the  stau-. 
We  perceive  no  reason  why  a  corporatiou,. 
sucfi  as  tlie  one  complained  of,  may  not. 
prove  itself  a  repository  of  power  as  safe  and 
salutary  aa  an  individual.  The  corpora- 
tion is  composed  of  practising  dentists,  or- 
ganized for  tite  pr<HnoUon  of  soientific- 
knowledge  and  skill  in  the  practice  of  the- 
profession  of  dentistry,  and  which  associa- 
tion thus  stands  in  an  intimate  and  well-in- 
formed relation  to  the  subject,  and  possessed 
of  a  peculiar  interest  in  the  successful  ad- 
ministration of  the  law.  It  is  difficult  to 
oonoeive  of  an  appmnting  power  with  higher 
qualifications,  or  likely  to  be  swayed  by 
more  laudable  motives;  and  that  it  is  u  or- 
ganization of  persons  mutually  interested  in 
the  enforcement  and  proper  administration 
of  the  law  surely  furmshes  no  reason  for  ita 
oondemnation.  Chief  Justice  Marshall,  in 
U'Cullooh  V.  MarylMid,  4  Wheat.  421.  4  L. 
ed.  OOS,  further  adds:  "That  a  corporation 
must  be  considered  as  a  means  not  less  usu- 
al, not  of  higher  dignity,  nor  more  requiring^ 
a  particular  specification  than  other  means, 
has  been  sufficiently  proved.  .  .  .  We 
find  no  reason  to  suppose  that  a  Constitu- 
tion omitting,  and  wisely  omitting  to  enu- 
merate all  the  means  for  carrying  into  exe- 
cution the  great  powers  vested  in  gonm- 
ment  ought  to  have  spetnAed  this.  .  .  . 
But,  being  considered  merely  as  a  means  to- 
be  employed  only  for  the  purpose  of  carry- 
ing into  execution  the  ^ven  powers,  there 
could  be  no  motive  for  particularly  mention- 
ing it."  In  the  case  known  as  the  Slaugh- 
tcr-Houae  Cases,  16  Wall.  36,  21  L.  ed.  394, 
the  legislature  of  Louisiajia  had  granted  a 
corporation  the  exdusive  right  for  twenty- 
five  years  to  maintain  slaughter  houses, 
landings  for  cattie,  and  cattle  yards  within 
certain  parishes  of  the  state,  including  the 
city  of  New  Orleans,  requiring  all  animals 
ofTered  for  sale  or  slaughter  to  be  brought  to- 
the  yards  of  the  oarporation,  authorizing  the 
corporation  to  charge  fees,  and  prohibitinf;- 
all  other  persons  from  maintaining  such' 
places  within  said  territory.  In  holdinj^- 
that  the  l^islature  had  cwutitutional  au- 
thority, within  its  police  powers,  to  confer 
these  public  duties  upon  the  corporation,  the 
court,  by  Justice  Milter,  uses  this  language: 
"It  cannot  be  denied  that  the  statute  under 
consideration  is  aptly  framed  to  remove  front 
the  more  denary  populated  part  of  the  city 
the  noxious  slaughter  houses  and  large  and 
offensive  collections  of  animals  neceaaarily 
incident  to  the  slaughterinf  ^business  of  a 
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larga  mtj,  and  to  locate  them  where  the  con- 
venience, lieeJth,  and  comfort  of  the  pevple 
require  tbey  shall  be  located.  And  it  must 
be  conceded  Uiat  the  means  adopted  by  Uie 
act  for  this  purpoae  are  appropriate,  are 
stringent,  and  effectual.  But  it  is  said  that 
in  eireating  a  corporation  for  this  purpose, 
and  eonferrinff  upon  it  exdiuive  privileges, 
— pnvileges  which  it  is  said  constitute  a  mo 
nopoIy> — the  legislature  has  exceeded  its 
power.  If  this  statute  had  imposed  on  the 
mty  of  New  Orleans  precisely  the  same  du- 
ties, accompanied  by  the  same  privileges, 
which  it  has  ou  the  corporation  which  it  cre- 
ated, it  is  believed  that  no  question  would 
have  been  raised  as  to  its  constitutionality, 
in  that  case  the  effect  on  the  butchers  in 
pursuit  of  their  occupation,  and  on  the  pub- 
lie,  would  have  been  the  eune  as  it  is  now. 
Why  cannot  the  legtslatnie  oonfer  the  same 
powere  on  another  corporation,  created  for  a 
uwful  and  useful  public  object,  that  it  can 
on  the  munidpol  oorporation  already  exist- 
ingt  That  wherever  a  legislature  has-  the 
right  to  aco(»nplish  a  certain  result,  and 
that  result  is  best  attained  by  means  of  a 
oorporation,  it  has  the  right  to  create  such 
a  corporation,  and  to  endow  it  with  the  pow- 
ers necessary  to  effect  the  desired  and  lawful 
purpose,  seems  hardly  to  admit  of  debate." 
See  also  Jy>ui»ville  Oas  Co.  t.  Citieen^  (Ha- 
Ught  Co.  1 15  U.  8.  683,  29  Ll  ed.  610,  6  Sup. 
Ct.  Kep.  2G5;  Com.  v.  Vroomatt,  164  Fa.  306, 
£5  L.  IL  A.  2C0.  30  Atl.  217.  Por  nuuiy 
yean  state  officers,  or  cBiavrB  performing 
state  functions,  have  been  ehosen  by  fvivate 
corporations  under  le^slative  authority 
without  question.  Some  of  these  are:  Three 
memtiers  of  the  board  of  trustees  of  Purdue 
University,  two  the  state  board  of  agri- 
culture and  one  by  the  state  board  of  horti- 
culture (Acta  1875,  p.  120;  Bums'  Bev.  Stat. 
1894,  §  6176)  ;  grain  inspector  of  the  board 
of  trade  or  other  commercial  body  of  the 
county  (Acts  1875,  p.  172;  Bums'  Rev.  Stat. 
18»4,  I  8718) ;  sextons  of  churches,  and  offi- 
cers of  fairs,  w1k>,  ex  officio^  are  made  by  law 
peace  officers  (Acts  1881,  p.  174;  Bums' 
Rev.  Stat  1804,  }  2074) ;  the  state  chemist, 
1^  Purdue  University  board  (Acts  1881,  p. 
511;  Uuma'  Rev.  Stat.  1894,  {  6618) ;  the 
state  live-stock  sanitary  oonm^ssion,  by  the 
state  board  of  agriculture  (Acts  1889,  p. 
380;  Burne'  Rev.  Stat.  1894,  t  2871);  the 
superintendents  of  schools  of  three  of  the 
largest  cities  of  the  state,  with  the  governor 
and  presitlents  of  the  higher  state  schools, 
shall  constitute  the  st&te  board  of  education, 
vith  power  to  grant  state  certificates  of 
qualification  to  teachers  (Acts  1876,  p.  130; 
Burns'  Rev.  Stat  1804,  S  6840).  We  hold, 
therefore,  that  the  general  assembly,  in  con- 
ferring upon  the  state  dental  assocnation 
power  bo  appoint  three  members  of  the  state 
board  <rf  dental  examiners,  did  not  transcend 
its  eoMtitntional  power,  and  that  appoints 
inenta  to  said  board  of  examiners  by  said 
UBOdatiott  are  valid. 

Jvdpmen*  a0rmed, 
61  L.R.A. 


James  M.  HATFIELD,  App*., 

V. 

Joshua  W.  DE  LONG  et  al. 


And. 


1.  All  remedlea  wtthtntheehwrc'hBisat 
be  exhan»ted  ItT  *  raember  before  tbe 
secalar  courts  will  Interfere,' If  the;  bave  a 
rlgbt  to  Interfere  at  all,  with  the  action  -of 
an  ecclesiastical  tribunal  against  bUn. 

a.  The  exvBleion  from  lila  ehvreh  eoa- 
v«ctlon  of  a  member,  by  reason  of  wblcb. 
be  Is  deprived  of  the  privilege  of  sitting  as  a 
delegate  to  a  representative  assembly  to  wbicb. 
he  b8B  been  elected,  does  not  Involve  a  prop- 
erty or  civil  right  bo  as  to  entitle  him  to  ap- 
peal to  the  civil  tribunals,  although  as  dele- 
gate he  would  be  entitled  to  coiqpensatlon. 

3.  I'he  Inqnlry  whether  or  not  » 
ohurch  trlbanal  that  nndertakea 
deelde  as  to  the  npnlslon  of  a  membev  baa 
been  organised  in  conformity  with  tbe  con- 
stitution of  tbe  churcfa  la  not  ecclesiastical 
within  the  exclusive  Jurisdiction  of  the  ec- 
clesiastical tribunals,  but  Is  within  the  JurlB- 
dlctlon  of  tbe  civil  courts,  altboogh  the  de- 
cision of  such  ecclesiastical  tribunal.  If  It 
were  properly  constituted,  wonM  bs  coneln- 
slve  on  the  courts. 

4.  An  iBjanetlOM  la  the  proper  remedy- 
to  protect  a  person's  standing  In  the  com- 
munltj  and  prevent  an  Injury,  for  whicb 
there  Is  no  adequate  remedy  at  law,  bj  an  at- 
tempt of  a  tribunal  without  Jorlsdlction  t» 
expel  him  from  a  chorch. 

(February  19,  1901.) 

APPEAL  by  complainant  from  »  Judg> 
ment  of  the  Circuit  Court  for  Hunting- 
ton County  sustaining  a  demurrer  to  a  com- 
plaint filed  to  enjoin  defendants  from  pro- 
ceeding to  cauM  an  illegal  tribunal  to  try 
complainant  upon  charges  preferred  against 
him  for  the  purpose  of  expelling  him  from, 
the  church.  Severaed. 
Tbe  facts  are  stated  In  the  opinion. 
Meaara.  3.  T.  Alexander  and  Spemoer- 
Sc  Branran  for  appellant: 

The  right  of  membership  is  a  valuable 
privilege  of  which  no  one  should  be  de- 
barred except  for  adequate  cause  Bhown^ 
either  by  the  rules  of  the  society,  or,  upon 
a  fair  examination  of  the  charges,  after  due 
notice. 

Jonea  v.  Staie,  28  Neb.  499,  7  L.  R.  A. 
325,  44  N.  W.  658. 

While  the  civil  courts  will  studiously  give 
full  effect  to  the  judgment  of  an  ecclesiasti- 
cal court  when  matters  ecclesiastical  only 
are  involved,  when  civil  rights  as  to  proper- 
ty are  involved  the  civil  courts  will  insist 
that  an  accusation  be  made,  that  notice  be 
given,  and  an  opportunity  to  produce  wit- 
nesses and  defend  be  afforded,  before  th^ 
will  give  effect  to  an  expulsion  or  suspen- 
sion of  the  kind  here  attraipted. 

Weat  Koakkonong  Congregation  V.  Otte- 
aen,  SO  Wie.  82»  49  N.  W.  24;  Hoffman, 


Norn. — As  to  conclusiveness  of  decision  of 
church  tribunal,  see  eases  Id  note  to  Ryan  v. 
Codahj  (ill.)  49  L.  R.  A.  on  page  3S4  :  also  the- 
case  oC  Travera  v.  Abbey  (Tenn.)  61  L.  B.  ^ 
260. 
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■Oiurch  Lav,  pp.  S7e,  277;  90  Am.  ft  Eng. 
Bdc.  Law,  p.  700;  Bi^weiker  t.  Htuser,  140 
111.  39U,  34  N.  E.  lOSfi:  JemUngs  v.  Soarbor- 
^ugh,  56  N.  J.  L.  401,  28  At).  559. 

There  were  iiiles  prescribed  in  the  eonsti- 
tuticHi  of  the  church,  but  appellees  were  act- 
ing in  open  defiance  of  them,  and  such  a 
.flta^e  in  the  proceedings  had  been  reached 
that  if  appellees  were  permitted  to  act  fur- 
ther a  result  would  have  been  readied  frcon 
which  no  appeal  oould  be  taken  under  the 
law  of  the  ^urcfa.  The  court  should  inter- 
vene to  protect  the  civil  rights  of  appellant 

Pounder  v.  Aske,  36  Neb.  564,  64  N.  W. 
fl47;  Eatt  Norway  L.  N.  Evangelical  Luth- 
eran Church  V.  Halvoraon,  42  Minn.  603,  44 
N.  W.  003;  ilaaon  y.  Supreme  Court  of 
Equitable  League,  77  Md.  483,  27  Atl.  171; 
Haokneu  t.  Vawter,  39  Kan.  815,  18  Pac. 
<699. 

Uenra.  Jolim  Q.  Clin©  and  James  O. 
Bramyan,  for  appellees : 

When  the  civil  courts  came  to  construe 
the  eoustitutlonal  [MovUions  they  saw  that 
the  state  should  not,  and  oould  not,  interfere 
with  the  church  in  its  management  of  its 
■owjL  internal  aiTairs,  and  tbey  wisely  left 
the  eodesiaatieal  governmeiit  of  the  indi- 
vidual to  the  churcQ  alone;  Full  scope  and 
«lTect  could  not  be  given  to  these  provisions 
if  civil  courts  should  attempt  to  invade  the 
jurisdicti(m  of  the  church  tribunals. 

Shannon  v.  Froat,  3  B.  Mon.  253 ;  Oerman 
Iteformed  Church  v.  Com.  ea  rel.  Beiberi,  3 
Pa.  St.  282 ;  White  Lick  Quarterly  Meeting 
■of  Fnends  v.  White  Lick  Quarterly  Meeting 
■of  Frieuda,  89  Ind.  136;  Chate  v.  Cheney ^  58 
111.  609  ;  0*/>ofKmHi  t.  Chatard,  97  Ind.  421, 
49  Am.  Rep.  402;  Fitzgerald  v.  Robineon, 
112  Mass.  371. 

No  civil  court  will  interfere  with  the  pro- 
-ceedings  of  the  diundi,  and  tell  it  just  when 
4uid  how  to  proceed. 

The  right  to  the  compensaticm  is  too  small 
a  matter  for  oourts  to  take  notice  of  when 
another  court  haa  exclusive  Jurisdiotitn  <tf 
all  matters  connected  therewith. 

The  ri^t  to  receive  it  depends  upon 
whether  appellant  acts  as  a  delegate,  and 
the  right  to  act  as  a  del^ate  d^nds  upon 
his  continuing  to  be  a  member  of  the  <diurch 
in  good  standing. 

'Jlie  ecclesiastical  court  can  only  inquire 
into  the  conduct  of  the  appellant  as  a  mem- 
'htst  of  the  society  to  which  he  bekmgs,  and  it 
cannot  and  does  not  presume  to,  take  juris- 
diction of  any  property  rights  that  he  may 
liave. 

0'Z>onora»  v.  Chatard,  97  Ind.  421,  49 
Am.  Rep.  402;  Connitt  v.  Reformed  Protes- 
tant Dutch  Church,  4  Laos.  339;  Reformed 
Protestant  Dutch  Churoh  t.  Bradford,  8 
<3ow.  467. 

Meeer*,  Xumar  *  Lash  also  for  appel- 
leM. 

Bakevi  J.,  deliveared  the  <^^<»i  of  the 
«ourt: 

A  demurrer  for  want  of  facte  was  sus- 
'tained  to  appellant's  complaint.  On  his  re- 
fusal to  plead  further,  the  judgment  was  en- 
-tered  from  whicb  this  appeal  was  taken. 
«1  L.  R.  A. 


The  material  fiietc  alleged  an  these:  Ap- 
pellant is,  and  has  been  for  twenty  yeara,** 
member  of  a  religious  organizatum  whoa* 
higliest  governing  body,  according  to  the  or- 
ganic law  of  the  society,  is  the  general  con- 
ference that  meets  each  quadrennium,  whose 
ne.f1  highest  governing  body  is  the  annua! 
conference  of  subdivisions  of  Uie  church, 
whose  next  highest  governing  bod^  is  the 

Suarterly  eonferenee  eA  the  Bubdinsions  (rf 
he  annual  conference,  and  whose  lowest  gov- 
erning body  is  the  local  eongr^ation.  Ap- 
pellant  was  a  member  of  the  local  congrega- 
Uon  at  Huntington,  Indiana.  One  of  the  ap- 
pellees was  the  pastor,  one  the  presiding  eld- 
er, and  certain  others  were  members  of  the 
same  congr^Uon.  Appellant  had  a  large 
acquaintance  and  high  standing  throu^^out 
the  memberBhip  of  the  society,  and  waa 
deeted  a  lay  delegate  from  his  annual  eon- 
ference  to  the  general  conference  <A  1893,  at 
which  he  was  chosen  chairman  of  the  lay  dd- 
egates.  The  election  of  delegates  to  the  gen- 
eral conference  of  1897  was  held  in  Novon- 
ber,  1890.  Appellant  wasagain  a  candidate  for 
election  as  a  lay  del^ate  by  his  annual  cod- 
ferraoe.  His  pastor  was  opposed  to  his  can- 
dida47,  and  gave  out  In  apeacdieB  that  appel- 
lant should  not  Ht  if  elei^ed,  because  charg- 
es wtMiId  be  preferred  against  him  and  he 
would  be  expdled  from  the  church  before  the 
general  conference  would  meet  Appellant 
was  dected  by  the  highest  vote  given  any 
candidate.  As  soon  as  the  result  was 
known,  the  pastor  caused  appellant  to  be 
summoned  for  trial.  The  trial  resulted  in  a 
Judgment  of  expulsion.  The  complaint  sets 
forui  a  number  of  alleged  irregularities  in 
the  proceedings,  which  it  is  unneeeesary  to 
notice  h«re,  for  reasons  subsequently  stated. 
From  this  judgment  appellant  took  an  ap- 
peal to  tJie  next  quarterly  conference.  He 
organic  law  of  the  society  authorizes  an  ap- 
peal to  the  quarterly  conference,  but  no  hi^- 
er.  It  is  provided  that  on  appeal  the  trial 
shall  be  had  before  a  tribunal  of  five,  two  to 
be  dhosen  by  the  accused,  two  by  the  quarter- 
ly oonference,  and  the  fifth  by  the  four ;  that 
no  person  shall  sit  as  a  member  of  the  appe- 
late tribunal  who  sat  in  judgment  at  the 
original  trial;  that  a  decision  of  a  majori- 
ty of  the  appellate  tribunal  shall  be  final; 
and  that  an^  member  who  refuses  to  abide 
by  such  decision  shall  be  expelled  without 
further  trial.  Appellees  constitute  the  quar- 
terly conference.  Appellant  chose  two  com- 
petent persons  to  act  as  members  of  the  ap- 
pellate tribunal.  Appellees,  with  the  fraud- 
ulent purpose  of  depriving  appellant  of  the 
benefits  of  his  appeal,  selected  two  of  their 
number  to  act  as  members  of  the  appellate 
tribunal  who  had  sat  in  judgment  at  the 
original  trial.  These  two  refused  to  consid- 
er the  selection  of  any  one  as  the  fifth  mem- 
ber of  the  appellate  tribunal  except  a  cer- 
tain person  who  is  In  the  ocmspiracj  to  de- 
prive appellant  of  the  benefits  of  an  appeal, 
and  whose  purpose  is  to  poin  the  other  two  in 
denying  appellant  a  fair  hearing.  The  of- 
fice of  lay  delegate  is  one  of  trust  and  profit, 
to  which  a  compensation  of  $50  is  attached. 
Appellant  haa  d<ne  notlung^  lar  which  ha 
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imy  pro|>erl7  be  dicdidiiMd  <a  expelled.  The 
•^uArterly  eonfwenee  oaa  no  Judicial  func- 
tions in  oonnection  with  appeals.  Its  cmly 
duty  is  to  select  two  eligible  members  of  the 
appellate  tribunal.  T^ere  were  and  are 
many  competent  persons  to  choose  from,  but 
-up^lees  persist  in  upholding  the  unlawful 
celectiona  already  made.  The  prayer  is  that 
the  two  ineligible  potbchu  be  enjoined  from 
flitting  on  the  appalate  tribunal,  and  that 
«]1  tiie  appellees  be  enjoined  from  acting  in 
■the  premiaei  until  two  competent  persons 
have  been  sdected  by  the  quartnly  eonfer- 
«noe. 

It  is  immaterial  what  irregularities  were 
-oommitted  at  the  original  trial ;  for,  if  secu- 
lar courts  will  interfere  at  all,  they  will 
Bot  do  so  until  the  oomplaimng  party  has 
■exhausted  his  remedies  within  the  diureh. 
^ernHin  Reformad  OAuroh  t.  Com.  «m  rel. 
Seihert,  3  Pa.  St  282.  If  pn^ty  rights 
are  involved  in  the  decision  of  an  ecclesiasti- 
cal judicatory,  the  secular  courts  may  be 
geii««lly  callol  upon  to  determine  the  con- 
trorersy.  Uaff  v.  Oreer,  88  Ind.  122,  45  Am. 
Reu.  449;  Smith  v.  Pedigo,  145  Ind.  361,  19 
L.R.  A.  433,  32  L  R.  A.  838,  33  N.  E. 
777,  44  N.  E.  363.  But  no  property  rights 
Are  directly  involved  in  this  appeal.  If  civil 
rights,  as  contradistinguishea  from  ecclesi- 
astical questions,  are  passed  upon  by  a 
•church  tribunal,  the  secular  courts  will,  ae  a 
general  rule,  decide  the  merits  of  the  case  for 
themselves.  For  example,  if  a  pastor's  salary 
is  stopped,  nut  ae  an  incident  or  indirect  re- 
sult of  his  expulsion  frcnn  the  church,  but  by 
«  direct  bread)  of  a  contract  lawfully  entered 
intoi,  a  civil  right  is  involved,  whiui  a  secu- 
lar court  may  intervene  to  protect.  7en- 
nings  v.  Scarborough,  56  N.  J.  L.  401,  28 
Atl.  659 ;  O'hara  v.  Stack,  90  Pa.  477 ;  Woi- 
iace  V.  United  Preshy.  Church,  194  Pa.  178, 
45  Atl.  84.  But  in  the  present  case  no  civil 
rights  are  directly  affect«d.  If  appellant 
loees  the  office  of  lay  delegate  to  the  general 
•confarenee,  and  the  pecuniary  emcdumenta 
thereto  attadied,  be  will  lose  them  as  an  in- 
-cident  or  indirect  result  of  his  exciBion  from 
the  body  of  the  society,  and  not  by  the 
Iveecb  of  a  civil  contract.  The  alle^tions 
of  the  complaint  with  respect  to  the  office 
and  oompenaatjon  of  delegate  will  therefore 
be  disregarded.  If  only  ecclesiastical  ques- 
tions, such  as  those  of  doctrine  and  disci- 
pline, are  in  issue,  the  derasion  of  the  spirit- 
ual court  is  flna],  and  will  be  accepted  as 
•oonclusive  by  the  secular  courts.  Orimcs  v. 
Harmon,  35  Ind.  198,  254,  9  Am.  Rep.  690; 
White  lAok  (Quarterly  Meeting  of  Friends  v. 
White  lAok  Quarterly  Meeting  of  Friends, 
«9  Ind.  136;  O'Donovan  v.  Chatard,  97  Ind. 
421,  49  Am.  Rep.  402;  Shannon  v.  Frost,  3 
B.  Mon.  253;  Fitzgerald  v.  Robinson,  112 
Haas.  371;  German  Reformed  Church  v. 
<7otn.  ex  rel.  Scibert,  3  Pa.  St.  282 ;  Travers 
T.  Abbey,  104  Tenn.  605,  51  L.  R.  A.  260,  58 
8.  W.  247.  The  allegations  of  the  complaint 
that  appellant  has  not  offended  against  the 
faith  and  teachings  of  the  chur<£  present, 
therefore^  a  question  that  is  not  cognizable 
liere. 

'Ae  forcgf^ng  eonsid««tioiiB,  however,  do 
.SI  I,.  R.  A. 


not  dispose  of  this  appeal.   Hie  osm*  tiiat 

have  beisn  spoken  of  presupp«>sed  the  exist- 
ence of  an  ecclesiastical  jiuioatory  in  ac- 
cordance with  the  organic  law  of  the  church. 
The  member,  by  joining,  agrees  that  the 
church  shall  be  the  exclusive  judge  of  his 
right  to  continue.  For  the  purpose  of  try- 
ing a  member  on  charges  of  having  violated 
the  rules  of  the  church  or  the  laws  of  God, 
the  church  is  tb«  tribunal  created  by  the  or- 
ganic law.  The  member  has  consented  that 
for  all  spiritual  offenses  he  will  abide  the 
judgment  of  the  highest  tribunal  organized 
under  the  constitution  of  the  church.  But 
be  has  not  consented  to  submit  to  usurpa- 
tion. Ab  Mr.  Justice  McCabe  said  in  Smith 
V.  Pcdiao,  145  Ind.,  on  page  407,  32  L.  R.  A. 
on  page  843, 44  N.  £.  368,  "It  must  be  the 
act  of  tbe  church,  sad  not  the  act  of  persons 
who  are  not  the  church."  In  this  case  it  is 
disclosed  that  appellant  has  proceeded  as  far 
as  he  can  within  the  church.  He  was  com- 
pelled either  to  sutmiit  his  appeal  to  a  tri- 
bunal organized  in  defianoe  of  the  constitu- 
tion of  the  church,  or  to  appeal  to  the  secu- 
lar courts.  If  the  secular  courts  are  with- 
out jurisdiction  to  grant  relief,  it  is  appar- 
ent that,  on  the  facts  alleged  in  tbe  com- 
plaint, the  question  of  appellant's  guilt  or 
innocence  of  a  spiritual  offense  will  be  de- 
termined by  an  unconstitutional  tribunal. 
This  court  will  have  nothing  to  do  with  the 
charge  of  a  spiritual  offense.  That  is  an 
ecclcsiasUcal  question  purely.  But  the  in- 
quiry whether  or  not  tne  tribunal  has  been 
organized  in  conformity  with  the  constitu- 
tion of  the  diurch  is  not  ecel^iasticaJ.  It  is 
the  same  question,  and  that  only,  that  may 
arise  with  respect  to  any  voluntary  associa- 
tion, such  as  fraternal  orders  and  social 
clubs.  The  assertion  of  jurisdiction  in  such 
a  case  is  not  an  interference  with  tbe  control 
of  the  society  over  its  own  members;  but,  on 
the  contrary,  it  assumes  that  the  constitu- 
tion was  intended  to  be  mutually  binding  uj)- 
on  all,  and  it  protects  the  sodety  in  fact  1^ 
recalling  it  to  a  rcoc^ition  of  its  Own  or- 
ganic law,  Bouldin  v.  Alexander,  15  Wall, 
131,  139,  140,  21  L.  ed.  69,  71;  o{>inion  of 
Lawrence,  Cb.  J.,  and  Sheldon,  J.,  in  Chase 
V.  Cheney,  58  III.  541;  Schweiker  v.  Husser, 
140  111.  399,  435,  430,  34  N.  E.  1022;  Fitz- 
gerald V.  Robinson,  112  Mass.  371,  370; 
^ones  T.  State,  28  Neb.  495,  7  L.  R.  A.  32)>, 
44  K.  W.  068 ;  i^ounder  t.  Aah«,  36  Neb.  564, 
54  N.  W.  847;  Walker  t.  Waiweright,  16 
Barb.  480;  Loubat  v.  Le  Roy,  40  Hun,  540; 
Heaton  v.  Hull,  28  Misc.  97,  59  N.  Y.  Supp. 
281 ;  Droton  v.  Cure,  L.  R,  6  P.  C.  157;  ilc- 
Millan  V.  Free  Church,  23  Sess.  Cas.  1314, 
1334;  note  to  Hiss  v.  Bartlett  (Mass.)  03 
Am.  Dec  772,  776;  note  to  Reams  v.  IIoiv- 
Icy  (i^a.)  08  Am.  St  Rep.  856;  note  to 
A'ance  v.  Busby  (Tenn.)  16  Ia  R.  A.  801. 

It  is  suggested  that  appellant  might  not 
have  been  convicted  by  the  tribunal  com- 
plained of,  and  that  therefore  he  is  not  en- 
titled to  the  injunction  prayed  for.  If  .a 
ccnvictiOD  by  that  tribunal  vrould  be  illegal, 
so  also  would  be  an  acquittal.  Tbe  decision, 
right  or  wrong,  of  a  proper  tribunal  will  not 
be  rwriewed  by  the  secular  ooucte^  but  thcr 
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will  determine  whether  or  not  an  allied  tri- 
buiial  has  been  couatdtutionally  organized; 
and  the  proper  time  to  do  so,  on  aoi  applica- 
tion for  injunction,  is  before  it  takes  action. 
As  an  unlawful  expulsion  would  affect  ap- 
pellant's standing  in  hia  community,  and  ac- 


complish an  injury  for  whidi  tliere  is  no 
adequate  remedy  at  la>w,  injunction  is  the 

proper  remedy. 

Judgment  reversed,  with  directions  to- 
overrule  the  demurrer  to  the  oomplaiat. 


VERMONT  SUPREME  COURT. 


^Tian  BARRETT 

V. 

F.  L.  FISH.  AppU 

(  Vt  ) 

Am  flnlanctlon  avalast  the  pvbllentlon 
of  letter*  br  prodacliiK  them  In  evi- 
dence will  not  be  granted  In  tavor  of  one 

by  whom  and  to  whom  they  were  written, 
agelnBt  a  person  who  hoi  them  In  possession 
and  Intends  to  use  them  as  evidence  In  the 
prosecution  of  a  Joint  Information  against 
the  writers  of  the  letters  for  adultery  sl- 
though  the  letters  were  obtained  by  a  breach 
of  trust  on  the  part  of  one  to  whom  they  were 
delivered  by  the  complainant,  with  Instruc- 
ttona  to  born  them. 

(Aoffust  SI,  1899.) 


Nora. — tniwMtto*   againat   ioeamwtary  evi- 
dence. 

Questions  pertaining  to  the  admissibility  In 
evidence  of  documents  over  the  objection  that 
they  were  obtained  by  force,  fraud,  or  a  breach 
of  trast  and  confidence,  or  by  the  violation  of 
the  constitutional  right  of  the  citizen  to  be 
secure  from  unreasonable  search  and  seizure 
In  bis  borne,  person,  and  papers ;  or  of  ad- 
mitting private  writings  in  evidence  over 
tbe  objection  that  to  do  so  would  In  ef- 
fect be  compelling  tbe  objector  to  be  a  witness 
■salost  himself :  cases  where  actions  or  proceed- 
ings at  law  generally  have  been  stayed  or  re- 
strained by  courts  of  equity :  and  cases  where 
tbe  power  of  chancery  has  been  Invoked  to  pre- 
Tcnt  generally  tbe  disclosure  or  publication  of 
confidential  commnplcatlona^ — are  not  discussed 
In  tbis  note. 

Considering  the  frequency  of  Injunctions 
against  the  publication  of  letters,  use  of  writ- 
ten memoranda  of  trade  sectets.  and  the  like, 
there  Is  a  surprising  paucity  of  cases  wherein 
an  Injunction  has  been  sought,  or  even  alluded 
to,  against  using  such  waitings  In  evidence  in 
Judicial  proceedings. 

In  Gee  v.  Pritchard,  2  Swanst.  402,  Lord  El- 
don,  In  enjoining  the  publication  of  private  let- 
ters, In  spite  of  the  claim  that  it  was  necessary 
to  vindicate  the  character  of  the  recipient,  said 
that,  for  the  purposes  of  public  Justice,  publicly 
administered  according  to  the  established  Insti- 
tutions of  the  country,  letters  must  always 
be  produced.  And  his  language  Is  adopted  by 
Judge  Story  In  his  Equity  Jurisprudence,  fl 
»48. 

Hopktnson  t.  Burghley,  L.  R.  2  Ch.  447,  86 
L.  .1.  Ch.  N.  8.  B04,  was  a  controversy  between 
a  memtjer  and  his  club,  wherein  the  club  ob- 
jected to  producing  two  letters  written  by  a 
stranger  to  Its  secretary,  and  marked  private 
and  confidential,  on  the  ground  that  tbe  writer 
refused  to  assent  to  their  disclosure,  and  tbe 
Master  of  the  Rolls  refused  to  order  their  pro- 
duction; but  on  appeal  his  decision  was  re- 
versed. Turner,  L.  J.,  was  of  tbe  opinion  that 
these  lettem  most  be  produced.  The  writer  of  ■ 
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APPEAL  by  defendant  from  a  pro  forma 
decree  of  the  Addison  County  Chancery 
Court  enjoining  the  publication  of  certain 
letters  belongii^  to  complainant  of  which 
defendant  had  obtained  possesuon.  Re- 
versed. 

.  Plaintiff  was  in  1897  uhployed  at  White 
River  Junction.  Her  sister  having  died  un- 
der suspicious  circumstances,  complainant 
suddenly  left  the  place  leaving  some  clothing 
and  papers  in  a  valise  which  was  locked  in 
a  closet,  opening  out  of  the  room  which  she 
had  occupied.  She  wrote  to  her  employer 
to  take  the  papers  out  of  tbe  valise  and  bum 
them.  He  proceeded  to  carry  out  the  in- 
struction, but  was  interrupted  by  state  of- 
ficers who  were  investigating  the  matter  of 

letter  trusts  tbe  receiver  with  It,  and  must  tsk^ 
the  consequences  of  Itsbelng  In  his  possession.  If 
the  sender  ofa  letter  wishes  to  restrain  the  receiv- 
er from  showing  it  to  any  other  person  he  must 
lite  a  bill  for  that  purpose.  Unless  that  is  dose 
the  property  Is  In  the  receiver.  There  must, 
however,  be  an  undertaking  not  to  use  the  docu- 
ments for  any  collateral  object.  And  Lord 
Calms  was  of  tbe  same  opinion.  The  qnes- 
tlon  in  nil  these  cases  Is,  What  was  the  par- 
pose  or  object  In  the  mind  of  the  person  send- 
ing the  letter.  Tbe  writer  Is  supposed  to  In- 
tend that  tbe  receiver  may  use  It  for  any  lawful 
purpose.  It  has  been  held  that  pabllcatioa 
Is  not  such  a  lawful  purpose.  But  If  there  Is- 
a  lawful  purpose  for  which  a  letter  can  be  used, 
it  Is  tbe  produtllon  of  It  In  a  court  of  Jostles- 
for  tbe  furtherance  of  tbe  ends  of  Jtiatloe. 

Tbe  case  of  Richardson  v.  Hastings,  7  Beav. 
354,  was  a  similar  club  esse  to  the  same  effect. 

There  Is  a  dictum  by  Judge  Story,  in  Folsom 
V.  Marsh,  2  Story,  100,  Fed.  Caa  No.  4,901. 
when,  speaking  of  the  right  of  tbe  writer  to  pre- 
vent the  publication  of  letters,  tt  Is  said  that 
consistently  with  this  right  the  persons  to- 
wliom  they  are  addressed  may  have,  nay  must 
by  Implication  possess,  the  right  to  publish  any 
letters  addressed  to  them  upon  such  occasions 
as  require  or  Justify  the  publication  or  public 
use  of  them :  but  this  right  Is  strictly  limited 
to  such  occasions.  Thus,  a  person  may  Jostlfl- 
ably  use  and  piihllsh  In  a  suit  at  law  or  in  equity 
such  letters  as  lire  necessary  and  proper  to  es- 
tablish bis  rigoc  to  maintain  the  suit  or  defend 
tbe  same. 

And  in  Woolsej  v.  Judd,  4  Dner,  870,  It  Is 
also  said:  Tbe  proposltlou  which  we  hold  to- 
have  been  settled  as  law  for  more  than  a  wa- 
tnry  is  that  which  was  laid  down  by  Sir  Samael 
Romllly  and  affirmed  by  the  decision  of  Lord 
Eldon,  in  Gee  v.  Pritchard,  3  BwansL  402.  It 
is  that  tbe  writer  of  letters,  tboogh  written 
without  any  purpose  of  publication  or  profit,  or 
any  idea  of  literary  property,  possesses  such  S' 
right  of  property  In  th«n  that  they  can  never 
be  published  without  bis  consult,  nnless  tbe  por- 
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the  BlsierfB  death,  uid  tlie  papen  were 
turned  over  to  BUch  officers. 

Further  facte  appear  in  the  opinion. 

Mr.  Y.  Id.  Fish,  in  propria  persona: 

Courts  of  law  will  take  no  notice  of  how 
letters  are  obtained,  for  the  purpose  of  their 
admission  in  evidence,  whether  lawfully  or 
unlawfull;^;  they  will  not  form  an  issue  to 
determine  that  question. 

State  V.  Alathart,  64  Yt.  101,  16  L.  R.  A. 
268,  23  Ail.  590. 1  Grcenl.  Ev,  }  254a;  1  Tay- 
lor, Kr.  S  022;  1  Wharton,  Er.  S  686;  Com. 
V.  Tibbetts,  157  Mass.  519,  32  N.  E.  910; 
Legati  t.  TolUrvey,  14  East,  302;  Jordan 
V.  Leut's,  2  Strange,  1122;  Caddy  v.  BarUno, 
1  Mann.  &  R.  275;  Stookfleth  v.  DeTastet, 
4  Campb.  10;  Robaon  v.  A.lea!ander,  I  Moore 
A  P.  448 ;  Com.  v.  Dana,  2  Met.  329 ;  Qin- 
drat  T.  People,  138  111.  103,  27  X.  E.  1085; 
Niebert     People,  143  111.  571,  32  N.  E.  431 ; 


State  ▼.  Athirann,  40  S.  C.  863,  18  8.  E. 
1021;  ahieid»  v.  Slate.  104  Ala.  36,  16  8a 

So;  State  v.  Pomeroy,  130  Mo.  489,  32  S.  W. 
1002;  Htatc  v.  Qria^cold,  67  Conn.  290,  33  L. 
R.  A.  227,  34  Atl.  1046;  Starchman  v.  State, 
62  Ark.  538.  30  S.  W.  940;  WilliamB  v. 
State,  100  Ga.  511,  30  L.  R.  A.  269,  28  B.  E. 
024. 

Hie  court's  chief  concern  is  that  tiie  evi- 
dence be  truthful,  and  it  ought  to  be  re- 
ceived in  all  cases  where  it  can  be  believed. 

1  Bishop,  New  Crim.  Proc.  }  II55,  and 
note,  §  1226,  and  note. 

While  it  is  true  that  the  publication  of 
letters  will  be  restrained  by  injunction  in 
flome  cases,  yet  this  rule  is  subject  to  the 
exception  that  they  may  be  puEdished  for 
the  purposes  of  justice. 

3  Waite,  Act.  ft  Def.  196;  2  Story,  Bq.  Jur. 
S  948. 


poses  of  Justice,  civil  or  erlmlnal,  require  the 
paUlcatlon, 

Uora  V.  Mostya,  10  Uees.  ft  W.  478,  a  Dowl. 
Jk  8.  470.  6  Jar.  794,  was  a  suit  on  a  bond  wblCh 
was  proved  by  a  copy  made  when  the  origlnftl 
was  exhibited  on  the  taking  of  depositions  after 
a  noti<-e  and  refusal  to  produce  upon  claim  of 
prtvll^e  In  hands  of  a  solicitor,  the  main  con- 
troversy being  over  the  aufflclency  of  the  no- 
tice. Referring  to  this  case  afterwards.  Baron 
Parke.  In  Cleave  v.  Jones,  8  Eng.  L.  ft  Eg.  Rep. 
M6,  21  L.  J.  Excb.  N.  8.  105.  7  Bxch.  421.  said : 
Surely  tf  an  attorney  had  Improperly  handed 
over  a  doeaiaent  to  a  third  party  that  party 
Bight  give  tt  In  evidence.  That  part  of  the 
case  of  Lloyd  v.  Hostyn  which  asserts  the  con- 
trary has  been  questioned. 

In  Lewis  v.  Smith,  1  Macn.  ft  O.  417,  the  bill 
prayed  that  certain  defendants,  who  were  so- 
licitors, saliibt  be  restrained  from  eoDunuolcat- 
Ing  or  dl  ST  losing  to  their  codetentent,  or  to  any 
person,  except  on  examlnstlon  as  witnesses  in  a 
Judicial  proceeding,  any  facts,  matters,  or  docn- 
ments.  etc.,  end  an  Injunction  as  pn^red  was 
decreed  and  upheld  on  appeal. 

In  Denis  v.  Leclerc.  1  Uart.  (La.)  297,  5 
An.  Dec.  713,  the  court  In  adJuiUclas  the  de- 
fendant In  contempt  for  disobeying  an  Injunc- 
tion against  publishing  a  private  letter,  reviewed 
the  law  of  that  state  In  a  learned  opinion,  and 
concluded  that  the  position  taken  by  the  prose- 
cuting counsel,  that  the  law  so  much  abhors  the 
violation  nf  a  man's  correspondence  that  It  pre- 
fers a  failure  of  Justice,  was  sound.  The  court 
cited  French  authorities  approvingly  to  the  ef- 
fect that  writings  Intended  to  be  confidential 
could  not  be  put  In  evidence,  and  that  who  so 
attempted  to  procure  testimony  by  Intercepting 
a  letter  or  betraying  a  confidence  nbould  be  pun- 
ished, for  It  la  a  crime  to  disturb  such  corres- 
pondence, which  sll  nations  sgree  Is  conslder- 
layi  as  sscred.  {Ptgeau,  1  Proctdwv  du  Chafe. 
let,  225)  and,  according  to  Denlsart,  that  letters 
written  with  mystery  and  containing  confi- 
dences cauiot  be  broiucht  to  light  without  crime, 
and  the  court  In  such  eases  has  uniformly  or- 
dered that  the  letter  should  oe  restored  to  the 
writer  whatever  relation  It  might  have  to  the 
object  In  dispute.  And  he  adds,  that.  If  a  party 
produced  such  a  letter  In  a  court  of  Justice  for 
the  discovery  of  truth  and  the  attainment  of 
his  legal  rights,  the  Judge  would  Indignantly  re- 
pel the  proffer,  and  aska :  Is  It  possible  to  be- 
lieve that  the  law  should  respect  the  sacredness 
of  a  man's  correspondence  so  far  as  to  disal- 
low Its  violation  for  a  Just  purpose,  the  dis- 
covery of  truth  In  the  attainment  of  Justice,  and 
yet  allow  the  saoM  for  the  purpose  of  wantim 
«1  L.IL  A. 


Injury?  And  he  declares  that  such  was  the  taw 
of  France  when  Louisiana  was  Trench  territory, 
and  that  no  change  has  been  wrought  In  It 
either  by  the  Spaniards  or  Americana. 

An  exhaustlvp  search  has  disclosed  but  two 
casea,  aside  from  the  main  one.  In  which  direct 
applications  for  injunctions  against  evidence 
were  passed  upon.    The  tlrst  Is : 

Beer  v.  Ward,  Jao.  77,  where  a  motion  was 
made  that  a  solicitor  be  restrained  from  disclos- 
ing, by  the  giving  of  evidence  In  Judicial  pro- 
ceedings or  otherwise,  any  facta  circumstances, 
or  matters,  which  be  had  acquired  knowledge  of 
In  virtue  of  his  prior  profeaalonal  relation  to 
the  plalnillf.  In  denying  the  motion.  Lord  El- 
don  said:  Wttb  respect  to  many  facts  that 
come  to  his  knowledge  as  solicitor.  If  he  wer^ 
Gxamlned  as  a  wltneas,  the  court  would  Insist 
upon  his  deposing  to  them  ;  snd  If  I  ordered  him 
not  to  disclose  anything  that  he  learned  In  that 
manner  the  court  of  King's  bench  might  perbeps 
commit  him  for  refusing.  It  would  be  the  duty 
of  the  court  to  stop  him  if  he  wss  about  to  dle- 
close  confidential  mattera  If  he  had  received 
papers  or  deeds  from  hia  client,  no  doubt  the 
court  would  prevent  him  from  delivering  them 
to  anyone  but  his  client.  But  tho*  I  might  or- 
der him  to  deliver  them  to  his  client,  which 
would  have  the  effect  of  preventing  blm  from 
giving  them  in  evidence,  yet  I  doubt  whether 
I  sbould  compel  blm,  while  they  are  In  his 
hands,  not  to  give  them  In  evidence;  for  the 
propriety  of  that  must  depend  on  all  the  dr- 
cumatanoea.  If  he  voluntarily  makes  communi- 
cations of  what  has  come  to  his  knowledge  con- 
fidentially It  is  a  great  breach  of  duty,  but  there 
Is  e  difference  between  ordering  him  not  to  com- 
mnnlcste  to  an  Individual  and  ordering  him  not 
to  communicate  to  a  court  of  Justice  by  giving 
evidence,  for  the  court  knows  the  privilege  of 
the  client,  and  It  must  be  taken  for  granted 
that  the  attorney  will  act  rightly  and  claim 
that  privilege ;  if  he  does  not.  that  the  court 
will  make  him  claim  It.  And  ^aln:  I  do 
not  see  my  way  to  grant  a  motion  so 
extensive  as  this.  It  desires  of  me  that  I  will 
not  p<^rmlt  thla  gentleman  to  give  evidence 
In  other  courts;  which  Is,  that  I  will  not 
trust  them  with  the  consideration  of  whether 
be  ought  or  ought  not  to  answer  a  question  to 
be  put  to  him,  as  to  which  question  I  know 
nothing.  It  Is  stated  that  be  has  given  up  pa- 
pers placed  In  his  hands  by  the  plaintiffs;  and 
if  a  motion  were  made  on  that  subject  It  would 
1>«  qnlte  a  different  case  from  that  before  me. 
If  the  papers  came  Into  his  hands  confldentlaliy 
he  eonld  not  give  them  to  enyone  but  bis  client, 
and  If  a  motion  were  brought  forward  nrDpeiil* 
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It  should  be  borne  in  mind  that  the  state 
is  an  interested  party  in  this  cause,  and  to 
withhold  the  evidence  would  prevent  the 
state  from  prosecuting  its  criminal  offenses. 

Fitts  V.  AlcOhee,  172  U.  S.  516,  43  L.  ed. 
635,  Ifl  Sup.  Ct.  Eep.  2B9;  Harkrader  v. 
Wadleii,  172  U.  S.  148,  43  L.  ed.  399,  19  Sup. 
Ct.  Bep.  110. 

Meaara.  Button  ft  Bvttom  and  H.  O. 
SknrtleSt  for  appellee: 

The  publication  of  the  letters  can  he  en- 
jfdned. 

Papers  given  ow  to  the  bailee  for  some 
particular  purpose  are  still  under  the  con- 
trol of  the  bailor,  and  they  can  be  used  for 
no  other  purpose  than  that  for  which  the 
bailment  was  created. 


Ex  parte  Jaekaon,  M  TT.  8.  727,  S4  L.  «(L 
877}  Bartlett  v.  Crittenden,  6  UcLean,  S2, 
Fed.  Cas.  No.  1076;  Folaom  v.  Marah,  2 
Story,  110,  Fed.  Cas.  No.  4^01;  Pope  t. 
Viirl,  2  Atk.  342;  Qee  t.  i*ritehttri,  t 
Swanst,  402;  Pom.  Eq.  Jnr.  1840,  note  4. 
and  1353. 

Not  only  has  their  publication  by  print- 
ing and  discourse  been  enjoined,  but  their 
disclosure  in  evidence  In  a  court  of  lav  has 
been  enjoined. 

Lewia  v.  Bmitk,  1  Macn.  ft  O.  417. 

If  the  court  would  then  protect  a  perwm 
from  haring  such  evidence,  rightfully  ac- 
quired 1^  the  defendant,  used  against  him, 
will  the  same  protection  not  be  afforded  the 
orator  where  tfae  evidence  is  obtained  by  vio- 


be  might  perbaps  be  ordered  to  xtve  tbem  ap 
agalD.  It  wotUd  be  a  different  qnestlon  wbetber 
I  coald  say  u  be  could  not  be  compelled  to  give 
tbem  ap  to-  the  client  that  do  court  of  Justice 
conid  compel  blm  to  give  tbem  In  evidence. 
That  muat  depend  on  other  circumstancea 

And  the  second  la  Callender  v.  Callender,  58 
How.  Fr.  364,  wherein  Van  Uront,  J.,  at  special 
term  o<  the  New  York  supreme  court,  overruled 
a  demurrer  to  a  complaint  in  equltr  by  a  wife 
agal&st  her  husband  to  procure  an  Injunction 
restraining  him  from  putting  In  evidence  In  a 
divorce  suit  be  had  brought  against  her,  a  writ* 
ten  confessloo  of  ber  adultery,  which  she  as- 
serted was  false,  and  had  been  obtained  by 
fraud  and  duress.  The  learned  court  la  unable 
to  cite  precedents  for  his  decision,  bat  pointedly 
ssya:  The  point  made  by  defendant  In  support 
of  Ihe  demurrer  la,  that  no  case  can  be  found  In 
which  a  court  of  equity — since  equitable  de- 
fenaea  have  been  allowed  In  courta  of  law — has 
ever  entertained  a  bill  to  restrain  the  Introduc- 
tion of  any  particular  evidence  la  another  ac- 
tion. I  feel  fully  the  force  of  tfae  argument  in 
support  of  the  position  claimed,  and  my  atten- 
tion has  not  been  called  to  any  case  which  es- 
ubllsbee  the  right  of  the  court  to  entertain  this 
mctloa :  but  tbe  dismissal  of  the  complaint  would 
enable  the  defendant  to  perpetrate  so  gross  an 
Injustice  under  the  guise  of  the  forma  of  law, 
tbst  It  seems  to  me  that  any  court  wblcb  would 
refnse  [tbe  wife]  protection  from  the  franda 
which  have  been  practised  apoo  her  (If  we  are 
to  assume  as  true  tbe  allegations  of  tbe  com- 
plaint, sud  which  we  muat  do  upon  demurrer) 
by  ber  husband  would  ceaae  to  be  entitled  to  be 
called  a  court  of  equity.  As  I  have  said,  al- 
though no  precedent  can  be  found  for  the  main- 
tenance of  this  action,  it  would  be  ao  great  an 
Injustice  to  allow  the  defendant  to  use  as  evi- 
dence a  conCeasion  obtained  under  the  circum- 
stances atated  In  tbe  complaint  that  a  court  of 
equity  muat  Interfere. 

This  question  was  involved,  to  some  extent. 
In  a  Canadian  case  recently  decided,  where  a 
firm  of  Bolicltors  sought  to  prevmt  the  publl* 
cation  of  draught  copies  or  notes  of  sundry  let- 
ters and  documents  dictated  by  them  to  their 
stenographer,  and  by  blm  surreptitiously  re- 
tained after  he  bad  left  their  employment.  Op- 
position was  made  on  tbe  ground  that  they  were 
to  be  used  as  evidence  in  criminal  proceedings 
and  a  parliamentary  Inquiry.  Tbe  court,  never- 
theless, granted  a  perpetual  Injunction,  saying, 
however,  that  If  tbe  docaments  in  questloD  af- 
forded any  evidence  to  sustain  the  criminal 
charges  It  might  well  he  that  their  use  for  such 
purpose  should  not  be  enjoined,  but  those  in  the 
ease  at  bar  furnished  no  such  evidence :  they 
merely  showed  that  tbe  writers  bad  knowledge 
of  Incriminating  facta  and  the  teatimooy  of 
the  anthors  was  the  beat  evidence,  tbe  only  oae 
51  h.  K.  A. 


of  tbe  letters  in  such  case  would  be  to  confront 
the  writers  with  tbem  in  case  of  testimony  at 
variance  with  their  contents  and  such  a  collat- 
eral use  did  not  Justly  a  refusal  of  the  Injnae- 
tlon.    Laldlaw  v.  Lear,  80  Out.  Rep.  26. 

A  case  In  point  arose  on  a  bill  In  equity  filed 
In  the  United  States  circuit  court  <Uassacbn- 
setts)  by  the  president  of  tbe  Maverick  Nat. 
Bank  of  Boston,  against  the  receiver.  It  was 
averred  by  complainant  that  certain  private  pa- 
pers of  his  were  In  a  trunk  of  which  he  held  the 
key  in  the  bank  vaults,  and  that  the  receiver 
bad  possession  of  and  refused  to  surrender  It. 
Purther,  that  the  complainant  was  efaarged  with 
violations  of  law  In  connection  with  tbe  fallore 
of  the  bank,  and  the  district  attorney  was  about 
to  summon  the  receiver  t>efore  tbe  grand  Jury 
with  the  papers  In  question.  The  relief  prayed 
was  a  decree  for  the  delivery  of  tbe  papers, 
and  ao  injunction  against  using  them  t>efore  the 
grand  Jury.  The  district  attorney,  against  tbe 
objection  of  tbe  complainant  and  on  his  own 
motion,  intervened  in  behalf  of  tbe  government, 
and  was  made  a  party  defendant.  The  court  in 
the  first  Instance  made  an  order  that  tbe  key 
of  tbe  tmuk  be  delivered  to  the  clerlt,  and  that 
the  papers  be  examined  a  special  naatw, 
and  that  such  as  were  private  and  not  tbe 
property  of  the  hank,  or  such  as  related  to  the 
tranasctlons  of  tbe  bank  and  were  necessaty 
and  material  for  his  defense,  be  retomed  to  tbe 
complainant;  that  aucb  others  as  were  the  prop- 
erty of  the  bank  be  returned  to  the  receiver; 
and  lastly  tbat  tbe  remainder  be  brought  into 
court  for  use  by  the  district  attorney  In  the 
presentment  of  tbe  government  case.  This  decree 
was  reversed  on  appeal  as  a  clear  Invasion  of  the 
compIaInant*B  constitutional  rights,  and  In  its 
opinion  tbe  court  said:  So  far  as  sbown  by  tbe 
record  the  title  of  tbe  complainant  to  tbe  trunk 
and  Its  contentslsctear.audnofactswere  proved 
which  suggest  the  contrary,  or  which  are  suf- 
ficient to  authorise  tbe  court  to  defeat  at  the 
outset  bis  presumed  purpose  to  obtain  the  tmnk 
and  its  contents  free  from  public  or  private  In- 
spection aa  is  bis  right  If  the  same  are  bis  prop- 
erty. But  forasmuch  as  It  appeared  that  a  wlt- 
neaa  who  had  by  complainant's  consent  aeen  the 
contents  of  tbe  trunk  badnotbeenallowedtotee- 
tlfy,  the  court  waa  unable  to  decree  for  tbe  com- 
plainant, and  80  remanded  tbe  cause  for  further 
hearing.  I'otter  v.  Beal,  S  C.  C.  A.  60,  5  O.  8. 
App.  49,  50  Fed.  Rep.  WO. 

Scanty  as  are  the  materials  from  which  to 
dedaee  a  general  principle,  it  is  safe,  perhaps 
to  say.  tbat  a  court  of  equity  will  nor  interftre 
by  Injunction  to  prevent  one  having  lawful  cus- 
tody of  a  privileged  writing  from  putting  It 
In  evidence  In  a  court  of  Justice,  but  will  leave 
the  question  of  Its  admissibility  to  be  decided 
by  the  trial  tribunal ;  and,  It  ia,  perhaps^ unsafe 
to  go  fartber. 
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Ifttion  of  those  Iawb  which  it  ia  here  sought 
to  enforce  T 

Woolaey  t.  Judd,  4  Doer,  379. 

niis  is  not  a  suit  against  the  state,  and 

the  defendant,  as  state's  attorney,  may  be 
enjoined  from  publishing  the  letters. 

Potter  V.  Beal,  2  G.  C.  A.  80,  5  U.  8.  App. 
49,  50  Fed.  Rep.  860;  Osbom  v.  Bank  of 
United  States,  9  Wheat.  73S,  6  L.  ed.  204; 
Poindeater  v.  Oreenhow,  114  U.  S.  270,  29 
L.  ed.  185,  5  Sup.  Ct.  Rep.  003;  Allen  v. 
Baltimore  d  O.  K.  Co.  114  U.  S.  311,  29  L. 
ed.  200,  8  Sup.  Ct.  Bep.  924;  Tindal  v.  Wes- 
ley, 167  U.  S.  204,  42 1.  ed.  137,  17  Sup.  Ct. 
Hep.  770;  United  Btatca  v.  Lee,  106  U.  S. 
196,  27  L.  ed.  171,  1  Sup.  Ct.  Rep.  240;  /fac- 
ie T.  Chay,  16  Wall.  203,  21  L.  ed.  447;  RoU 
aton  V.  MiMouri  Fund  Comrs.  120  U.  S.  390, 
mtb  nom.  Rolston  v.  Crittenden,  30  L.  ed. 
721,  7  Sup.  Ct.  Kep.  599;  Re  Tyler,  149  U. 
8.  164,  SfL.  ed.  689.  13  Sup.  Ct.  Rep.  780; 
Louiaiana  Bd.  of  lAquidatum  T.  McOomh, 
92  U.  S.  531,  23  L.  ed.  023 ;  Reagan  v.  Farm' 
era'  Loan  d  T.  Co.  164  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047;  Smyth  v.  Amea,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418. 

On  motion  to  diaaoUoe  xnjunotion. 

These  liters  cannot  be  used  in  evidence. 

Em  porta  Hum,  92  Ala.  102,  13  L.  R.  A. 
IS,  9  So.  516;  Oloaaon  y.  Morriion,  47  N. 
H.  483,  93  Am.  Dec  459;  Woolfotk  t.  State, 
81  Oa.  551.  8  S.  K.  724;  Com.  v.  Dana,  2  Met. 
S29;  Sntiek  y.  Carrington,  19  How.  St.  Tr. 
1029;  Legatt  v.  ToUervey,  14  East,  302; 
Jordan  t.  Lewis,  14  East,  306,  note;  State 
T.  Mathera,  64  Vt.  101,  15  L.  R.  A.  268,  23 
Atl.  590;  Oindrat  y.  People,  138  HI.  103,  27 
N.  E.  1085;  Jordan  t.  Lewia,  2  Strange, 
11£2;  Lloyd  T.  Uoatyn,  10  Mees  &  W.  478. 

The  publication  of  letters  may  ba  enjoined. 

WooUey  V.  Judd,  A  Bum,  379. 

Thomxmm,  J.,  delivered  the  opinion  of 
the  court: 

From  the  agreed  statement  of  facts,  the  al- 
l^atioTia  of  the  bill  of  the  oratrix,  and  the 
admissions  in  the  defendant's  answer,  it  ap- 
pears that  the  papers  in  controvert  are  un- 
dgned  leiiera  wnt{«i  1^  the  oratnx  to  one 
Poland  and  by  him  to  her;  that  they  were 
in  her  possession  until  shortly  before  Aug- 
ust 21,  1897,  when  she  committed  them  to 
the  custody  of  one  Hyde,  with  directions  to 
bum  them;  that  while  they  were  in  his  pos- 
neasion  he  delivered  them  to  F.  A.  Uowland, 
August  21,  1897,  and  subsequently,  and  be- 
fore the  commencement  of  this  suit.  How- 
land  ddivered  them  to  the  defendant,  who 
ha*  ever  rinee  retained  posaesdon  of  them, 
■gainst  the  will  of  the  oratrix.  The  defend- 
ant admits  that  be  intends  to  publish  the 
letters  hy  using  them  as  evidence  in  the 
prosecution  of  a  joint  information  against 
the  oratrix  and  Poland  by  which  they  are 
charged  with  oommitting  adultery  with  each 
other,  which  criminal  proceeding  is  now 
pending  In  Addison  county  court;  that  the 
contents  of  the  letters  tend  to  show  that 
there  has  been  undue  familiarity  and  crim- 
inal intimaCT  between  the  oratrix  and  Po- 
land; and  that  aha  la  privil^Ead  from  pro- 
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dudng  the  letters  on  trial  unless  she  should 
be  improved  as  a  witness  in  her  own  behalf. 

Although  counsel  for  the  oratrix  have 
argued  the  ease  aa  if  the  question  of  an  un- 
lawful search  and  seizure  of  her  private 
papers  were  involved,  it  is  sufficient  to  say 
that  that  question  is  not  involved,  as  the  let- 
ters were  voluntarily  delivered  to  Howland 
by  the  agent  of  the  oratrix.  That  such  de- 
lively  was  a  flagrant  breach  of  trust  by 
Hyde  cannot  make  the  receiving  of  the  let- 
ters by  Howland  an  nnlawfol  search  and 
seizure. 

It  is  not  claimed  th«  defendant  that 
the  letters  themselves  were  implements  by 
which  the  alleged  crime  was  committed. 
Hence  it  is  unnecessary  to  discuss  or  decide 
in  respect  to  the  right  of  prosecuting  officers 
to  seize  or  to  retain  such  instruments,  when 
they  come  into  their  posaeasion,  for  use  as 
eviaenoe  on  Uie  trial  of  tlw  yexam  ehaT;^ed 
with  the  erime  in  the  eommiasion  of  which 
such  instruments  were  used. 

The  f&ct  that  Howland  was  the  state's  at- 
torney of  Washington  county,  and  that  the 
defendant  was  state's  attorney  of  Addison 
county,  at  the  time  the  letters  were  taken  by 
Howland  and  by  him  delivered  to  the  de- 
fendant, gave  neither  of  them  any  right  to 
take  and  hold  the  letters  against  the  ydll  of 
the  oratrix.  Nor  does  the  fact  that  the  de- 
fendant is  still  such  state's  attorney  in  any 
way  affect  the  rights  of  the  parties  to  this 
suit.  He  holds  them  the  same  as  any  other 
person  would  hold  them  under  like  circum- 
stances. As  to  the  defendant,  the  oratrix 
is  the  owner  of  the  letters.  It  is  clear  that 
a  court  of  law  will  take  no  notice,  on  trial 
of  a  respondent,  how  letters  or  other  papera 
offered  In  evidence  were  obtained,  for  the 
purpose  of  determining  their  admissibility 
in  evidence.  State  v.  Mathers.  64  Vt.  101, 
16  L.  R  A.  268,  23  Atl.  SOO;  Jordan  v. 
Lewis,  2  Strange,  1122;  Stockfteth  v.  De  Tas- 
tet,  4  Campb.  10;  Gindrat  v.  People,  138  111. 
103,  27  N.  E.  1085;  State  v.  Atkinson,  40  S. 
0.  363,  18  S.  E.  1021;  State  v.  Gristcold,  67 
Conn.  290,  33  L.  R.  A.  227,  34  Ati.  1046; 
Wiltiama  v.  State,  100  Ga.  511,  39  L.  R.  A. 
260,  28  S.  E.  624;  Legatt  v.  ToUervey,  14 
East,  302;  1  Ureenl.  Ev.  fi  254a.  Conse- 
quently the  oratrix  ia  remediless  at  law  in 
the  premises,  if  she  ia  entitled  of  right  not 
to  have  the  letters  published  being  read 
in  evidence  on  her  trial  for  the  alle^d  crime. 

A  court  of  equity  has  jurisdiction  to  re- 
strain the  publicaUon  of  manuscript  writ- 
ings and  the  like  a^nst  the  will  of  the  writ- 
er or  owner.  While  there  is  some  conflict 
among  the  authorities  as  to  whether  that 
court  will  reatr^n  the  publication  of  pri- 
vate letters  by  a  person  not  authorized  to  do 
BO  by  the  writer  or  owner  thereof,  the  view 
most  consonant  with  reason,  justice,  and 
sound  public  policy  is  that  which  holds  that 
a  court  of  equity  will  protect  the  right  of 
property  in  such  letters  by  enjoining  their 
unauthorized  publication  any  person  who 
may  attempt  or  intend  such  publication. 
Sudi  protection  is  based  solely  on  the  prop- 
erty of  the  writer  or  possessor  of  such  let- 
t.r.therdn.   2  St«y^E^.  J«r.(mf,g.^}^ 
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949;  2  Beach,  loj.  S  902;  3  Pom.  Eq.  Jur. 
2cl  ed.  S  1353;  Granayd  v.  Du^^kin,  1  Ball  ft 
B.  207 ;  Ljftton  v.  Devey,  54  L.  J.  Ch.  N.  S. 
293;  Gee  v.  Pritchard,  2  Swanst.  419;  Fol- 
som  T.  Marah,  2  Story,  100,  Fed.  Caa.  No. 
4,901 ;  Wootaey  v.  Judd,  4  Duer,  380;  Orig»- 
by  T.  Bi-iKhinridge,  2  Bush,  480,  92  Am.  Dec. 
609;  HilUard,  Inj.  2d  ed.  478;  note  to  Hoyt 
V.  Mackensie  (N.  Y.)  49  Am.  Dee.  180-184. 

One  of  the  exceptions  to  this  rule  is  that 
"for  the  purposes  of  public  justice  publicly 
ud ministered,  according  to  the  established 
institutions  of  the  country,"  private  letters 
in  the  hands  of  a  party  oU>er  than  the  writ- 
er must  always  be  produced  unless  such  let- 
ters would  tend  to  criminate  the  person  re- 
{{uired  by  law  to  produce  them.  Qee  v. 
Pritchard,  2  Swanst.  427 ;  Hopkinson  v. 
Burghley,  L.  R.  2  Ch.  447 ;  2  Story,  Eq.  Jur. 
6th  ed.  S  948.  In  Bopkinaon  v.  Burghley, 
L.  R.  2  Ch.  447,  the  writer  of  private  and 
confldential  letters,  relevant  to  the  issue,  re- 
fused bis  sanction  to  their  production  in 
court  1^  the  person  to  whom  they  were  writ- 
ten and  sent;  but  the  court  held  that  they 
must  be  produced  "for  the  furtherance  of  the 
ends  of  justice,"  although  the  writer  was 
not  a  party  to  the  suit.  While  the  letters 
in  question  were  in  the  hands  of  Hyde,  the 
agent  of  the  oratrix,  they  were  not  privi- 
leged from  production  in  court  by  him  on 
tM  trial  of  the  oratrix  and  Poland;  but  if 


he  still  held  them,  and  declined  to  voluntari- 
ly produce  them,  he  could  be  compelled,  by_ 
a  aubpcBiui  duces  tecum,  to  produce  them  in 
court  to  be  used  as  evidence  at  their  trial. 
Assuming  that  the  defendant  has  no  better 
right' to  the  possession  of  the  letters  than 
Hyde  would  have,  were  they  still  in  his  pos- 
session, yet  the  defendant  could  be  compelled 
to  produce  them  on  trial,  if  he  were  unwill- 
ing to  do  so,  were  they  in  his  possession  when 
summoned  legally  to  produce  them.  He  is 
willing  to  do  voluntarily  for  the  furtherance 
of  public  justice,  administered  in  due  course 
according  to  law,  what  he  might  be  com- 

Klled  to  do.  No  rights  of  the  oratrix  have 
en  infringed  by  an  unlawful  search  and 
seizure.  By  her  own  folly,  important  evi- 
dence against  her  and  Poland  was  placed  in 
the  hands  of  Hyde,  and  through  his  action 
it  has  come  to  the  possession  of  the  defend- 
ant. It  is  apparent  that  the  sole  purpose 
of  this  proceeding  is  to  enable  the  oratrix 
to  obtain  possession  of  this  evidence,  that 
she  may  suppress  or  destroy  it,  so  that  pa** 
adventure  the  ends  of  justice  may  be 
thwarted.  The  case  falls  elearly  within  the 
exception  stated,  and  the  prayer  of  the  bill 
cannot  be  granted. 

Pro  forma  decree  reveraed,  and  case  re- 
manded, with  mandate  that  the  MU  be  di»- 
ndased. 


IOWA  SUPREME  COUBT. 


GERMAN  SAVINGS  BANK 

V. 

DRAKE  ROOFING  COMPANY  et  al. 
and 

F.  O.  DRAKE  et  oi^  Appta^ 


(  Iowa.. 


1.    Notice  of  acceptance   Im  neoessnry 
In  order  to  bind  the  arvarantora  on  an 

Instratnent  hj  which  thej-  iffomlae  to  to 
a  certain  bank  all  notes,  ebecks,  drafts,  and 
overdrafts  of  a  third  iwrsoQ,  not  exceeding 
a  certain  amount,  that  may  accrue  within  six 
months  from  date,  waiving  demand,  notice, 
and  protest  on  the  part  ot  the  bank  in  col- 
lecting said  mms,  as  this  constitutes  a  mere 
ofFer  or  proposal. 
S.  Tlie  insolveuuy  of  a.  debtor  at  tke 
time  a  ■rvarnntr  la  made  to  seevre 
fatare  adraneea  to  him  op  to  a  limited 
amount,  and  the  continuance  of  such  Insol- 
veDC7,  la  a  snfltclent  excuse  for  the  fsllure  of 
the  creditor  to  give  notice  to  the  ^arantor 


Note. — As  to  the  necesBltf  of  notice  of  ac- 
ceptance of  guaranty,  see  also  cases  In  note  to 
National  Kxcb.  Bank  v.  Gay  (Conn.)  4  L.  R. 
A.  on  pass  847;  also  Wright  T.  Griffith  (InS.) 
e  L.  R.  A.  esO;  Nadlng  v.  McGregor  (Ind.)  6 
L.  R.  A.  086;  and  Lachman  v.  Block  (La.)  28 
L.  B.  A.  25S. 

As  to  necessity  of  notice  of  default  to  bind 
guarantor,  see  Heyman  v.  Dooley  (Ud.)  20  L. 
R.  A.  ^67,  and  note. 
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of  advancements  made  or  of  the  state  of  the 

account. 

(October  IS,  1900.*) 

APPEAL  by  defendants  Drake  et  al.  from 
a  judgment  of  the  District  Court  for 
Polk  County  in  favor  of  plaintiff  in  an  ac- 
tion brought  to  hold  defendants  liable  on  a 
contract  of  guaranty.  Reversed. 

Statemoit  by  Deemer,  J. : 

Action  at  law  on  a  contract  of  guaranty. 
Defendants  pleaded  no  notice  of  tm  accept- 
ance of  the  guaranty,  of  advancements  made 
thereon,  or  of  the  default  of  the  principal 
debtor.  They  also  pleaded  extension  of 
time  to  the  principal,  and  change  in  the 
principal  contract  without  their  assent. 
The  case  was  by  agreement  tried  to  the 
court  without  a  jury,  resulting  in  a  judg- 
ment far  plaintiff;  and  the  defendants  other 
than  the  Drake  Roofing  Company  and  J.  F. 
N.  Drake  appeal. 

Hesara.  Phllllpa,  ByaSt  &  for 

appellants : 

In  order  to  hold  these  appellants  liable  on 


*Thls  case  was  originally  decided  and  an 
opinion  handed  down  affirming  the  Judgment  of 
the  court  below,  but  a  reheating  was  granted, 
after  which  the  opinion  printed  herewith  was 
banded  down,  which  compIetel7  sapersedei  that 
prevloD^r  delivered,  and  makes  it  of  no  value. 

[Ed.i 
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"the  mlleged  guaranty  sued  upon  herein  plain- 
tiff bank  was' bound  to  give  uiem  notice  mth- 
ia  a  reasonable  time  of  its  acceptance  by 
-said  bankj  and  tbot  said  bank  intended  to 
rely  upon  it. 

Brandt,  Suretyahip  ft  Guaranty,  S  79. 

There  was  no  reaeonaUe  notice,  two  of 
these  appellants  flrat  receiving  notice  after 
more  than  twentytwo  m<»ithB,  the  other  ah- 
-tflining  Icnowledge  after  twenty-one  and  one 
half  months;  there  wa«  no  privity  between 
these  parties,  no  meeting  of  minds,  no  con- 
tract. Therefore  the  same  is  not  binding  up- 
•on  these  appellants, 

Chitty,  Contr.  437,  note;  2  Parsons,  Contr. 
■6th  ed.  9  4,  pp.  14,  15;  Brandt,  Suretyship  ft 
Ouaranty,  f9  157,  150,  101,  162;  Musaey  v. 
Rayner,  22  Pick.  223;  Davis  v.  Wellt,  104  U. 
S.  1G9,  26  L.  ed.  686 ;  Davis  BeuAng  Madt.  Co. 
V.  Richards,  115  U.  8.  524,  29  L.  ed.  480.  6 
Sup.  Ct.  Rep.  173;  Douglass  t.  Reynolds,  7 
Pet.  113,  S  L.  ed.  626;  Lee  v.  Dick,  10  Pet. 
482.  0  L.  ed.  903;  Adams  v.  Jowes,  12  Pet 
:207,  9  L.  ed.  1068;  Allen  t.  Pike,  8  Cosh. 
^8;  Winnebago  Paper  Miltt  v.  Travis,  M 
Minn.  480.  58  N.  W.  36;  Farmers'  Bank  v. 
TatnaU,  7  Houst.  (Del.)  287,  31  Atl.  879; 
Evans  v.  MoCormiok,  167  Pa,  247,  31  Atl. 
563;  WUkina  T.  Carter,  84  Tex.  438,  19  S. 
W.  997;  FWst  Nat.  Bank  v.  Carpenter,  34 
Iowa,  433,  41  Iowa,  618;  Scribner  v.  Ruther- 
/ordf  65  Iowa,  551,  22  N.  W.  670;  Springer 
Lithographing  Co.  v.  Graves,  97  Iowa,  39,  06 
m.  W.  66. 

When  the  guaranty  Is  a  letter  of  credit, 
•or  is  an  offer  to  become  responsible  for  a 
•credit  which  may  or  may  not  be  given  to 
another,  at  the  option  of  the  party  to  whom 
ilie  application  for  credit  was  made,  the 
great  wengfat  of  authority  is  that  the  guar- 
■«ntor  tauMt  within  a  reasonable  time  be  noti- 
fied of  the  acoeptanoe  of  the  guaranty. 

Brandt,  Suretyship  ft  Ouarantyj  I  167; 
Mapclpe  T.  Bail^,  3  Conn.  438,  8  Am.  Dee. 
199;  Beekman  t.  Haie,  17  Johns.  134. 

In  order  to  hold  these  appellants  liable 
-thereon,  the  plaintiff  bank  was  bound  to  give 
them  notice,  within  a  reasonable  time  of  its 
extension- of  credit  to  the  Drake  Roofing  Com- 
pany on  tlie  strength  of  it,  and  ihe  amount 
thereof,  and  that  it  expected  to  look  to  them 
for  payment. 

1  Parsons,  Contr.  6ih  ed.  {  4;  Brandt, 
"Suretyship  ft  Guaranty,  {  163;  Douglass  v. 
Reynolds^  7  Pet.  118,  8  L.  ed.  626;  Babcock 
-V.  Bryant,  12  Pick.  133;  Lee  r.  Diok,  10  Pet. 
482,  9  H  ed.  608;  OUurk  T.  Remington,  11 
Met.  361;  Binger  Mfg,  Co.  v.  Littler,  66 
Iowa,  601,  9  N.  W.  906 ;  Davis  Sewing  Maoh. 
Co.  V.  Mills,  55  Iowa,  643,  8  N.  W.  866;  Bd- 
mondaton  v.  Drake,  6  Pet.  624,  8  L.  ed.  261; 
Kellogg  v.  Stockton,  29  Pa,  460. 

Though  this  court  should  go  so  far  as  to 
hold  the  instrument  in  question  in  this  case 
to  be  an  absolute  guaranty,  the  rule  is  the 
same;  it  is  continuity,  and  noUce  must  be 
given  within  a  reasonaUe  time  of  the  exten- 
sion of  credit. 

Davis  Sewing  Maoh.  Co.  t.  Mills,  66  Iowa, 
543,  8  N.  W.  356;  Singer  Mfg.  Co.  T.  Littler, 
56  Iowa,  601,  0  N.  W.  90S. 
«1  L.  B.  A. 


By  accepting  a  new  oontiact  from  the. 
Drake  Roofing  Company,  different  from  that 
implied  in  the  alleged  guaranty,  and  by  ex- 
tending the  time  payment  by  the  Drake 
Hoofing  Company  without  notice  to  or  con- 
sent of  these  appellants,  the  plaintiff  bank 
released  thein  from  liability  on  said  alleged 
guaranty  if  any  prior  liabilily  existed. 

Manning  v.  Alger,  78  Iowa,  185,  42  N.  W. 
643,  85  Iowa,  617.  S2  N.  W.  642;  Springer 
Lithographing  Co,  v.  Graves,  97  Iowa,  39,  60 
N.  W.  66;  Brandt,  Suretyship  ft  Guaranty, 
S8  296,  208,  301,  312,  316;  Roberts  v.  Rich- 
ardson, 39  Iowa,  290 ;  Hershler  v.  Reynolds, 
22  Iowa,  162;  Chickasaw  County  v.  Pitcher, 
36  Iowa,  693 ;  Lambert  v.  Shitler,  62  Iowa, 
72,  17  N.  W.  187. 

On  petition  for  rehearing. 

The  parties  must  be  bound  herein  by  the 
law  of  contract,  or  not  at  all. 

To  make  a  binding  contract  in  this,  as  in 
any  otiier,  csm^  a  primary  eesential  is  that 
there  must  be  a  "meeting  of  minds;"  that 
the  parties  actually  do  oontract. 

2  Pareone,  Contr.  6th  ed.  |  4,  pp.  14,  16; 
Chitty,  Contr.  467,  note;  Brandt,  Suretyship 
ft  Guaranty,  {  157. 

The  transaction  only  amounts  to  an  ottor 
to  guarantee  until  the  party  making  the  of- 
fer is  notified  of  its  acceptance,  when  the 
minds  of  the  parties  meet  and  the  eontract  is 
oomplete. 

Brandt,  Suretyship  A  Guaranty,  {  167. 

A  contract  of  guaranty,  like  every  other 
contract,  can  only  be  made  by  the  mutual  as- 
sent of  the  parties.  If  the  guaranty  is 
signed  try  the  guarantor  without  any  pre- 
vious request  of  the  otber  party,  and  in  his 
absence,  for  no  oonsideration  moving  between 
them  except  the  future  advances  to  be  made 
to  the  principal  debtor,  the  guaranty  is  in 
leffJk  effect  an  offer  or  proposal  on  the  part 
of  the  guarantor,  needing  an  acceptance  by 
the  other  party  to  oomplete  the  contract. 

Davis  Sewing  Mach.  Co.  v.  Richards,  115 
U.  S.  527,  29  L.  ed.  482,  6  Sup.  Ct.  RCp.  173 ; 
First  Ifat.  Bank  v.  Carpenter,  41  Iowa,  518. 

A  mere  proposal  to  sUtnd  as  guarantor  for 
future  credit  or  advances,  in  order  to  be- 
come binding,  must  be  accepted  by  the  guar- 
antee, and  the  guarantor  notified  thereof 
within  a  reasonable  time. 

Deering  Ilarvestor  Co.  v.  Bulaer,  78  Mo. 
App.  670;  .Barnes  Cycle  Co.  v.  Reed,  84  Fed. 
Rep.  003;  ford  v.  Harris,  19  Ky.  L.  Bep. 
1236,  43  8.  W.  199. 

ifr.  W.  O.  KarrlsoB,  for  appellee: 

In  construing  the  contract  in  suit,  techni- 
calities should  be  avoided,  and  the  reasona- 
ble intent  of  the  parties,  as  it  may  be  gath- 
ered from  all  parts  of  tlie  contract,  should 
prevail. 

ShickUs,  n.  £  H.  Iron  Co.  v.  Council  Bluffs 
City  n'aterworkif  Co.  83  Iowa,  398,  49  N.  W. 
987. 

This  contract  is  a  continuing  guaranty  for 
the  period  of  six  months,  to  the  extent  of 
$600.  If,  at  any  time,  within  orat  the  end 
of  six  months.  U  be  *g]§iSfel^CTO©gfc 
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Sooflng  Compwiy  ii  indebted  to  the  bank, 
then  these  guarantors  ore  liaUe  upon  that 
indebtedueBB. 

No  notice  of  acceptance  of  this  guaranty, 
and  the  extending  of  credit  thereunder,  was 
at  all  necesBary  to  charge  these  guarantors. 

Case  V.  Howard,  41  Iowa,  479;  Carman  v. 
Ellcdgts,  40  Iowa,  409. 

Mere  delay  will  not  discharge  the  guaran- 
tors. 

Vlafiin  Y.  Rene,  S4  Iowa,  544.  6  N.  W. 
720;  Uodabaugh  t.  Pitkin,  46  Iowa,  644; 
Hlar  y^'affon  Co.  t.  Sioexey,  52  Iowa,  301,  8 
N.  W.  421 ;  Second  Nat.  Bank  t.  Gaylord, 
34  Iowa,  246;  Green  V.  Thompson,  33  Iowa, 
203;  H  eller  v.  Hatcea,  19  Iowa,  443. 
On  petition  for  rehearing, 

lliere  is  a  wide  difference  between  the 
guaranty  of  an  existing  debt  and  the  guar- 
anty of  a  debt  to  be  contracted  upon  the 
credit  of  tiie  guaranty.  It  is  difference 
between  a  past  and  futnre  oonsideration.  A 
past  consideration,  unless  done  at  the  re- 
quest of  the  promisor,  is  not  sufficieut  to  sup* 
port  any  promise.  But  a  proiDise  to  do  an 
act  in  consideration  of  some  act  to  be  done 
by  tlie  promisee  implies  a  request,  and  a 
oomplionce  on  the  part  of  the  latter  closes 
the  contract  and  makes  it  binding. 

TJnion  Bai\k  v.  Ooater,  S  N.  Y.  204. 

Where  the  enaranty  fa  absolute  no  notice 
of  acce[>taneels  necessary. 

DougiaaH  v.  Uottiland,  24  Wend.  8S;  Smith 
T.  Dana,  6  Hill,  643. 

Deemer,  J.,  delivered  the  opinion  of  the 
<K>urt: 

The  Drake  Roofing  Company  was  engaged 
in  the  business  of  gravel  roofing  in  the  city 
of  Des  Moines.  Prior  to  October  2,  1895, 
it  had  been  doing  business  with  plaintiff,  a 
banking  corporation  in  the  same  city. 
Wishing  to  branch  out  in  its  business,  the 
roofing  company,  through  its  secretary,  J. 
F.  N.  Drake,  applied  to  the  bank  for  further 
accommodations,  way  of  loans,  to  enable 
it  to  buy  materials  in  larger  quantities  and 
at  bettor  rates.  The  secretary  did  not  wish 
to  furnish  sureties  every  time  he  called  for 
a  loan,  and  a  guaranty  was  agreed  upon. 
The  attorn^  for  the  bank  prepared  the  in- 
strument, which  was  as  follows,  to  wit : 
"For  the  purpose  of  inducing  the  German 
Savings  Bank,  of  Des  Moines,  Polk  county, 
Iowa,  to  extond  credit  to  the  Drake  Roofing 
Company,  the  undersigned,  J.  F.  N.  Drake, 
F.  O.  Drake,  A.  P.  Cottrell,  and  R.  T.  C. 
Lord,  hereby  guarantee  to  the  said  German 
Savings  Bank  payment  of  all  notes,  checks, 
drafts,  overdrafts,  and  other  evi(lences  of 
indebtedness  which  may  accrue  from  the 
said  Drake  Roofing  Company  to  the  said 
German  Savings  Bank  within  wix.  months 
from  the  dato  of  this  guaranty,  not  to  ex- 
ceed the  sum  oS  five  hundred  dollars,  It  be- 
ing the  intontion  of  this  contract  to  secure 
payment  to  the  said  German  Savings  Bank ; 
and  the  undersigned  hereby  agree  to  pay 
to  the  said  German  Savings  Bank  all  notos, 
chedcSf  drafts,  overdrafts,  and  oUier  tvi- 
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deuces  of  indebtedness  from  said  Drake- 
Roofing  Company  to  said  German  Saviog» 
Bank  whieh  may  accrue  within  six  months' 
f rmn  the  date  herectf,  ncrt  to  exceed  five  haa- 
dred  dollars,  waiving  demand,  notice,  and 
protest  on  the  part  of  the  said  German  Sav- 
ings Bank  in  collecting  said  sums  from  said- 
Drake  Roofing  Company."  The  secretary 
took  this  to  the  defendants,  who  signed  it, 
and  he  (the  secretary)  returned  the  same- 
to  the  bank.  A  few  days  after  the  delivery 
of  the  instrument  the  roofing  Cfmpanr  was- 
allowed  to  overdraw  its  account  to  the  ex* 
tent  of  $509.  Thereaftor,  and  about  thtt- 
time  the  bank's  quarterly  statoment  wa» 
due,  it  requested  the  roofing  compai^  to 
make  a  note  for  $500,  to  cover  that  amount 
of  the  overdraft.  The  request  was  granted, 
and  on  the  5th  day  of  November,  1895,  the- 
roofing  company,  through  its  secretary,  exe- 
cuted and  delivered  a  demand  note  for  the 
sum  <tf  $500,  payable  to  the  bank.  Thia- 
noto  was  renewed  on  Fdnmary  10,  1S06,  and 
again  on  April  1,  1890,— each  Ume  m  de- 
mand noto  bearing  8  per  cent  inter^,  and 
providing  for  attorney's  fees.  No  notice  of 
the  acceptance  of  the  guaranty,  or  of  ad- 
vances made  thereon,  was  ever  given  the 
defendants.  At  the  time  of  the  transac- 
tions in  question  the  Drake  Roofing  Compa- 
ny was  insolvent,  and,  as  it  failM  to  pay 
the  last  renewal  imte,  this  action  waa 
brought  on  that  note,  and  the  instrument  <rf 
guaranty  hitherto  set  out.  The  defenses- 
have  already  been  stated,  and,  as  they  are- 
each  and  all  relied  on,  they  will  be  consid- 
ered in  the  order  in  which  they  were  set  out. 

When  defendants  signed  the  letter  of 
guaranty,  the  Drake  Roofing  Company  was- 
not  indebted  to  the  plaintiff.  The  advance- 
ments were  made  by  the  bank  after  the  de- 
livery of  the  instrument  of  guaranty,  and 
the  primary  question  is,  Was  notice  <rf  the- 
acceptance  of  the  guaranty  necessary  t  The- 
authorities  relating  to  this  question  are  in 
liopelesB  conflict,  and,  although  some  of  the 
rules  are  fairly  well  settled,  there  is  a  want 
of  harmony  in  the  decisions  applying  then 
to  spedal  circumstances.  When  the  guar- 
anty is  a  letter  of  credit,  or  an  effort  to  be- 
come responsible  for  a  credit  that  may  or 
may  not  be  given  to  another,  at  the  optioD 
of  the  par^  to  whom  the  application  for 
credit  is  made,  the  decided  weight  of  au- 
thority is  that  the  guarantor  must  within 
a  reasonable  time  be  notified  of  the  accept- 
ance of  the  guaranty.  But  they  differ  more- 
or  less  in  determining  what  is  a  guaranty 
and  what  an  offer  to  guarantee.  Two  very 
satisfactory  and  conclusive  reasons  are- 
gives  for  this  general  rule.  The  first  is 
that  the  so-called  guaranty  is  a  mere  offer 
or  proposition,  and  is  not  complete  until  the- 
party  making  the  offer  is  notified  of  its  ac- 
ceptance, when  the  minds  of  the  parties- 
meet,  and  the  contract  is  completed.  Tiie 
second  is  that  the  party  making  the  offer 
is  entitled  to  know  whether  or  not  his  offer 
has  been  accepted,  that  he  may  know  his  re- 
sponsibility, and  w  rqpilate^  blB  eourae  oC 
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conduct  towards  the  piincipal  debtor  that 
he  mar  Dot  suffer  loss.  See,  as  supporting 
the  rale,  Edmojidston  v,  Drake,  6  Pet.  624, 

8  L.  ed.  261 ;  DougUua  t.  Rej/t%oldt,  7  Pet. 
113.  8  L.  ed.  626;  Lee  t.  Dick,  10  Pet.  482, 

9  K  ed.  603 ;  Adams  t.  Jonea,  12  Pet.  207, 
9  L.  ed.  1068;  Davis  T.  Wells,  104  U.  S. 
169,  26  L.  ed.  686;  Davis  Sewing  Uaoh. 
Co.  Y.  Richards,  115  U.  S.  524,  20  L.  ed.  480, 
6  Sup.  Ct.  Rep.  173;  Claflin  v.  Briant,  S8 
Ga.  414;  Tajflor  v.  McGUmg,  .2  Houat. 
(Del.)  24;  Tuckerman  v.  French,  7  Me. 
116;  Kellogg  v,  Btoekton,  29  Pa.  400;  Kin- 
cheloa  t.  Holmes,  7  B.  Mon.  5.  46  Am.  Dec 
41;  AUm  t.  Pike,  3  Cush.  238;  MuMey  t. 
Rayner,  22  Pick.  223;  Rankm  t,  Childs,  9 
Mo.  673;  May  field  t.  Wheeler,  37  Tex.  256; 
H^oUum  V.  Gushing,  22  Ark.  540;  Oeiger 
V,  Clark,  13  Cal.  579;  Cooke  v.  Ome,  37  111. 
186;  Oaks  V.  WfAler,  13  Vt.  106,  37  Am. 
Dee.  683;  Steadman  v.  Oiithrie ,  4  Met. 
(Ky.)  147;  Kay  v.  Allen,  9  Pa.  320;  Beebe 
T.  Dudley,  26  N.  H.  248,  60  Am.  Dec.  341. 
la  DougUua  r.  Htneland,  24  Wend.  35,  Jus- 
tiee  Cowen  wrote  an  elaborate  opinion  en- 
tirely repudiating  the  doctrine  of  notice  as 
necessary  to  the  cozksummation  of  the  con- 
tract ;  but  that  case  has  not  been  generally 
followed,  and  has  been  doubted,  if  not  over- 
ruled,  by  Jackson  t.  Qrisioold,  4  Hill,  522. 
See  also  Beekman  t.  Eaie,  17  Johns.  140. 
There  V4  a  few  cases  that  seem  to  bold  a 
guaranty  .-ejiting  to  future  advanoea  bind- 
fng,  althongh  no  notice  of  acceptanoe  is 
l^ven  the  guarantor.  These  deeidona  are 
opposed  to  the  great  weight  of  authority, 
and  we  are  not  inclined  to  follow  tbem. 
See  Whitney  v.  Groot,  24  Wend.  82 ;  Wright 
T.  OHfftth,  121  Ind.  478,  6  L.  R.  A.  639,  23 
N.  E.  281;  Union  Bank  T.  Coster,  3  N.  Y. 
303;  Lonsdale  t.  Lafayette  Bank,  18  Ohio, 
126;  Yancey  Brown,  3  Sneed,  80.  But 
even  here  the  conflict  is  more  in  the  applica- 
tion of  principles  to  particular  facts,  than, 
in  the  principles  themselves.  The  difficulty' 
seems  to  be  in  disting^uishing  between  an 
absolute  giiaranty  and  a  mere  olTer  to,  or 
proposal  of,  guaranty.  In  some  cases  it  is 
held  that  notice  of  acceptance  must  be  given 
tbe  guarantor  erea  though  his  promise  be 
absolute  in  terms.  Chief  Justice  Marshall 
■o  held  In  Russell  t.  Clarke,  7  Cranch,  69, 
3  L.  ed.  271.  Judge  Story  appears  to  have 
been  of  the  same  opinion.  See  Cremer  t. 
Bigginson,  I  Mason,  323,  Fed.  Cas.  No. 
3,383.  See  also  Allen  v.  Pike,  3  Cush.  238; 
Talbot  T.  Oay,  18  Pick.  534;  and  Craft  v. 
Isham,  13  Conn.  28.  But  New  York  and 
some  other  states  hold  to  the  contrary.  See 
eases  already  cited.  But  here,  again,  the 
conflict  seems  to  be  founded  primarily  on 
the  construction  of  the  contract,  and  on 
the  divergent  Tiews  as  to  what  constitutes 
an  absolute  guaranty.  Conceding  for  the 
pttrpoee*  of  uie  ea«e  that  no  noUce  of  ao- 
oeptance  ni  an  absolute  guaranty  is  re- 
quired, and  holdii^.  as  we  do,  tliat  a  mere 
offer  or  proposal  of  guaranty  requires  no- 
tice irf  aooeptanoe  by  the  other  party,  we 
are  to  itetermine  to  wliich  class  the  inetru- 
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ment  in  suit  belongs.  The  best  statement 
of  the  rule  we  have  been  able  to  find  is  that 
announced  in  Davis  Sewing  Mach.  Co.  v. 
Richards,  116  U.  S.  524,  29  L.  ed.  480,  6 
Sup.  Ct.  Rep.  173,  where  Gray,  J.,  speak- 
ing for  the  court  says:.  "A  contract  of 
guaranty,  like  every  other  contract,  can 
only  be  made  by  the  mutual  assent  of  the 
parties.  If  the  guaranty  is  signed  by  the 
guarantor  at  the  request  of  the  other  party, 
or  if  the  latter's  agreement  to  accept  is 
contemporaneous  with  the  guaranty,  or  if 
the  receipt  from  him  of  a  valuable  consid- 
eration, however  small,  is  adcnowledged  in 
the  guaranty,  the  mutuid  assent  is  proved 
and  the  delivery  of  the  guaranty  to  him,  or 
for  his  use,  completes  the  contraet.  But  if 
the  guaranty  is  signed  by  the  guarantor 
without  any  previous  request  of  the  other 
party,  and  in  his  absence,  for  no  considera- 
tion moving  between  them,  except  future 
advances  to  be  made  to  the  principal  debtor, 
the  guaranty  is,  in  legal  effect,  an  offer  or 
proposal  on  the  part  of  the  guarantor,  need- 
ing an  acceptance  the  other  party  to 
complete  the  contract."  See  also,  De  Crem- 
er v.  Anderson,  113  Mich.  678,  71  N.  W. 
1090.  The  case  at  bar  clearly  belongs  to- 
the  latter  class  stated  by  Justice  Gray. 
There  is  no  evidence  of  any  request  from 
plaintiff  to  defendant  guarantors,  or  of  any 
consideration  moving  from  it,  and  received 
or  acknowledged  by  them  at  the  time  th^ 
signed  the  guaranty,  or  that  credit  was  ex- 
tended the  Drake  Rooflng  Company  at  the 
time  the  letter  of  guaran^  was  deUvered. 
Indeed,  it  clearly  appears  that  tbe  guaranty 
was  not  signed  at  the  request  of  plaintiff. 
It  was  not  present,  tither  by  agent  or  other- 
wise, at  the  time  the  instrument  was  exe- 
cuted; and  there  was  no  consideration  for 
the  guaranty,  except  in  the  future  advances- 
to  he  made  to  the  roofing  company.  Plain- 
tiff did  not  know  who  was  to  sign  the  guar- 
anty until  it  was  delivered,  and  even  after 
delivery  it  was  not  bound  to  extend  credit 
to  the  roofing  company.  We  are  of  opinion 
that  the  instrument  was,  in  l^al  effect,  a 
mere  offer  of  guaranty,  requiring  notice  of 
acceptance  to  hind  the  guarantors.  It  is 
conceded  all  parties  that  the  guaranty 
is  a  collateral,  and  not  an  original,  promise. 
Hence  we  have  no  occasion  to  determine  any 
other  question  than  that  already  decided. 
If  the  letter  should  be  construed  to  be  at» 
original  promise  on  the  part  of  the  defend- 
ants to  pay  for  any  goods  that  might  be- 
fumished  to  the  Drake  Rooflng  Company, 
or  to  pay  any  advances  that  might  be  made 
to  it,  perhaps  the  delivery  of  the  goods  or 
the  furnishing  of  the  money  might  complete 
the  contract,  under  the  rule  announced  in 
Bishop,  Contr.  8S  330-333.  But  no  such 
contention  is  made  in  the  ease.  The  widver 
of  notice  found  in  the  guaranty  has  no  ref- 
erence to  the  notice  of  acceptuice. 

Appellee  contends,  however,  that  we  hav* 
already  c(mmuttcd  ourselves  to  the  New- 
York  rule,  and  cites  a  number  of  our  for- 
mer deeisioss  in  support  of  lUi 
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This  claim  calls  for  a  review  of  some  of  our 
previous  cases.  In  Carman  t.  Elledge,  40 
Iowa,  400,  one  Hampton  had  purchased  a 
cow  at  public  sale.  Carman,  toe  seller,  re- 
fused to  deliver  her  on  Hampton's  credit 
Alone,  and  a  note  for  the  purchase  price  was 
-drawn  up  and  signed  by  Hampton.  Defend- 
-ant  Elledge  made  an  order  on  Carman  to 
let  Hampton  have  the  cow,  stating  in  the 
■order  that  be  would  sign  the  note  with 
Hampton.  Relying  on  defendant's  promise, 
<:^arman  delivered  the  cow,  but  Elledge  re- 
fused to  sign  or  pay  the  note.  In  that  case 
we  approved  the  rule  hitherto  announced  in 
this  opinion,  but  held  that  the  instrument, 
if  a  guaranty  at  all,  was  absolute  and  com- 
plete, and  not  a  mere  offer  or  proposal.  Zt 
will  be  noticed  that  the  obligation  of  the 
principal  debtor  in  that  case  was  complete 
at  the  time  the  order  was  written,  and  that 
the  acceptance  of  the  order  and  the  delivery 
of  the  animal  were  contemporaneous.  That 
case  is  an  anthnity  for  tne  rule  we  have 
Just  announced.  In  Com  t.  Hotottrd,  41 
Iowa,  479,  plaintiff  sold  one  Hilts  a  bill  of 
goods  on  the  faith  and  credit  of  a  writing 
si^ed  by  defendant,  as  follows :  "Mr.  D.  A. 
Hilla  .  .  .  wishing  to  purchase  1  case 
■of  tobacco  on  credit,  I  hereby  agree  to  see 
the  same  paid  for  in  foiir  months,  should 
-said  purchase  be  made."  Rect^^zing  tJie 
rule  in  the  Carman  Case,  we  said,  speBldng 
through  Day,  J.,  "The  guaranty  in  this  case 
is  absolute."  This  is  all  that  is  said  regard- 
ing that  point.  That  it  was  not  regarded 
controllii:^  clearly  appears  from  what 
follows.  The  opinion  then  recites  that, 
when  Hills  returned  from  making  his  pur- 
chase, he  exhibited  a  bill  showing  the  pur- 
«ha8e  of  the  tobacco  on  credit  of  four 
months,  and  a  settlemmt  of  the  same  by 
note.  This  was  held  to  be  notice  to  the  de- 
fendant tliat  the  oonditiott  on  which  he  had 
agreed  to  become  liable  had  been  performed. 
This  case  is  in  line  with  all  the  authoriUes 
which  hold  that  the  notice  need  not  be  in 
any  particular  form,  nor  need  it  oome  from 
the  guarantee  himself.  Knowledge,  no  mat- 
ter how  acquired,  is  held  to  be  notice,  and 
it  may  be  inferred  from  facts  and  oircum- 
etances  warranting  such  a  conclusion.  See 
Adama  t.  /one«.  12  Pet.  207,  9  L.  ed.  1058 ; 
BaaeotH  v.  Smitk,  164  Mass.  61.  41  N.  E. 
130;  Auhop  T.  Eato%  161  Mass.  400,  37  N. 
E.  666  J  Oofce*  v.  Welter,  16  Vt.  68;  First 
A'o*.  Bank  v.  Carpenter,  41  Iowa,  618. 
These  cases  are  the  only  ones  on  which  ap- 
ftetlee  relies,  and  we  have  seen  that  thc^  do 
not  support  the  rule  contended  for  by  it. 
There  are  some  other  cases  to  which  it  is 
well  to  call  attention.  In  Case  v.  Luse,  28 
Iowa,  527,  the  rule  of  Lee  v.  Dick,  10  Pet. 
482,  9  L.  ed.  503,  and  the  statement  of  the 
■principle  in  2  Parsons,  Contr.  p.  13,  note  "d," 
wa;:  approved;  and  although  the  instrument 
sued  on  in  that  case  was  held  not  to  be  a 
promise,  yet  it  wu  said  that,  if  it  had  been, 
defendant  \ras  not  bound,  because  not  noti- 
fied of  its  sineptanoe.  In  Paneell  v.  Sulljf, 
3B  Iowa,  387,  the  necessity  of  notice  of  ac- ' 
•ceptanee  of  a  pianinty  and  of  future  ad- 
Al  L.  R.  A. 


vanees  was  recognized.  In  Crittenden  r. 
Steele,  8  Q.  Greene,  538,  the  promLse  wan 
held  original,  and  not  collateral,  and  it  was 
said  that  no  notice  of  aeeeptaJice  was  re- 

?[Uired.  But  the  case  really  turned  on  de- 
eets  in  the  pleadings.  In  First  Nat.  Bank 
T.  Carpenter,  41  Iowa,  623, — a  case  decided 
the  next  day  after  the  Howard  opinion  wae 
filed,' — we  said:  "On  this  subje<^  of  notice 
of  acceptance  of  a  guaranty  there  is  consider- 
able conflict  in  the  authorities,  and  upon 
this  particular  point  especially,  whidi,  how- 
ever, we  will  not  undertake  to  recondle  or 
determine  between  the  conflicting  eases,  rince 
it  follows  tJukt  if  the  course  <h  dealing  be- 
tween the  pcu-ties  immediately  following  the 
making  of  the  guaranty,  together  with  all 
the  connecting  circumstancee,  is  sufB<nent  to 
justify  a  finding  that  defendants  had  notice 
that  plaintiff  was  relying  upon  the  guaranty 
in  making  advances,  etc.  Tbia  statement 
is  quite  conclusive  of  the  propoHti(Hi  that 
the  court  had  the  day  before  held  in  the 
Hotoord  CoMi — that  no  notice  was  necessary. 
In  Sorihner  t.  Rutherford,  65  Iowa,  561,  2-i 
K.  W.  670,  it  is  held,  in  effect,  that  a  men- 
offer  of  guaranty  must  be  accepted,  and 
notice  thereof  given  the  guarantor.  We  are 
therefore  oommitted  to  the  rule  that  a  mere 
offer  or  proposal  of  guaranty  is  not  a  oom- 
plete  contract  until  notice  (rf  acceptance 
thereof  is  given  the  guarantor.  That  is  thp 
rule  we  have  now  reafflnned,  and,  applyinj; 
the  rule  by  whidi  to  determine  whether  or 
not  the  promise  in  this  ease  was  absolute, 
we  And  that  it  was  a  mere  offer  or  propom). 
and  that,  as  defendants  had  no  notice 
or  knowledge  of  its  acceptance,  it  was  not 
binding  on  them. 

2.  When  a  guaranty  is  continuing,  and  is 
unlimited  in  amount  and  the  amount  for 
which  the  guarantor  may  be  held  responsible 
is  subject  to  diange,  notice  of  advancement* 
made  and  of  the  amount  due  when  all  the 
transactions  ore  closed  is  generally  held  to 
be  necessary.  Dains  Setotng  Mack.  Co.  v. 
Mills,  55  Iowa,  643,  8  N.  W.  356;  Singer 
Mfg,  Co.  V.  Littler,  S6  Iowa,  601,  9  N.  W. 
905.  In  the  instant  case  the  amount  of  de- 
fendants' liability  is  fixed  by  the  instrument 
itself,  and  the  promise  is  sudi  that  notice 
of  advancements  made  from  time  to  time  may 
well  be  said  to  have  been  waived.  But, 
aside  from  this,  the  evidence  shows  that  the 
Drake  Roofing  Company  was  insolvent  from 
the  time  of  the  making  of  the  guaranty 
down  to  the  commencement  of  this  suit. 
That  fact  alone  Is  sufficient  excuse  for  not 
giving  notice  of  the  advancements,  or  of  the 
state  of  the  account  at  the  time  the 
guaranty  expired  by  limitation  of  time. 
Louisville  Mfg.  Co.  v.  Welch,  10  How.  473. 
13  L.  ed.  497.  Demand  and  notice  of  non- 
payment were  not  essential  to  recovery. 
Claflin  V.  Reese,  54  Iowa,  844,  6  MT.  W.  720; 
Rodabaugh  v.  Pitkin,  46  Iowa,  S44;  Secomf 
A'at.  Bank  v.  Ooyford,  34  Iowa,  246. 

For  the  error  pointed  out,  the  pidgmmi 
of  the  District  Court  is  reversed. 
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-CHICAGO.  ROCK  ISLAND,  &  PACIFIC 
RAILWAY  COMPANY,  Appt., 

V. 

City  of  OTTUMWA  et  al. 
aad 

-K£ORUK   t   DES   MOINES  RAILWAY 
COMPANY,  Appf. 

(  Iowa  ) 

a.  A  MtllroKd  rlffht  of  wm^  alomvalde 
m  street  U  not  labjMt  to  asMnment  tor  « 
stmt  paTcment.  nnder  Code  1873,  |  499,  an- 
thorlilng  municipalities  to  aesesa  tbe  coat 
of  pavQinenta  npon  lots  aad  parcels  of  laod 
frontliig  on  tbe  blxhway,  since  such  railroad 
right  of  mj  Is  not  a  tot  or  paroal  of  land 
wlthlD  tb9  meaning  of  tbat  atatnte.  but  la 
only  an  easement  a'hicb  la  not  benefited  bjr 
the  pavement. 

.a.  Ab  •MaesaaaeHt .  «p«Ha  «  rAllrMtd  f ov 
tlM  coat  mt  pavlav  »  sta«et(  whtek  la 
■wtfc  »  pwnuHttvnt  lien  by  Acts  25tb 
Gen.  Aaaem.  chap.  7,  |  12,  la  tber^jr  anthor- 
iaed  only  upoQ  a  railroad  which  occupies  a 
portion  of  the  street,  and  not  upon  one  which 
nam  aloac  the  side  of  the  atreet,  bnt  occupies 
BO  portion  of  It. 

llie  aathorltr  to  mmcsb  a  railroad 
rlKht  of  vta7  that  maa  aloas  the  side 
•t  a  street  without  orcupying  any  portion 
of  It,  for  the  expense  of  paTlns  the  street. 
Is  not  conferred  br  Code  1878,  I  809,  provid- 
ing that  railroad  real  estate  shall  not  be  in- 
cluded In  the  asBessmeat,  to  ladlvlduals,  of 
tbe  adjacent  properly,  since  thla  section  re- 
lates to  taxation  for  governmental  purpose^ 
and  not  to  loml  asseasmenta. 

-4.  The  naeoaatltvlionalltr  of  arbltra- 
rr  aasessmcnta  per  front  foot  will  not  be 
considered  wben  the  question  has  not  been 
presented  to  the  lower  court  and  the  asaess- 
ment  complained  of  Is  void  tm  other  reasons. 

A  leaaee  of  a  rallread  whiek  haa 
asreed  to  pay  all  taxes  and  aaeessments 
Is  not  for  tbat  reason  personally  liable  to  a 
nranlclpalltr  or  a  contractor,  neither  of  which 
is  In  privity  with  the  lessee,  for  the  amount 
of  a  local  aasesamenL 

Fallare  to  slve  motlee  to  the  owaer 
•f  a  railroad  of  an  aaaesaaaent  of  which 
notice  was  given  to  a  lessee  only,  whMe  nsme 
was  placed  upon  the  plat.  Instead  of  that  of 
tbe  owner,  does  not  invalidate  the  assessment 
under  a  statute  which  says  that  a  mere  mls- 
tahe  in  the  name  of  the  owner  shall  not  in- 
validate tbe  lien,  and  that  the  plat  must  show 
tkm  namca  of  tbs  owners. 

{Waterman  and  La4d,  J  J.,  dtotmf.) 

(October  28,  1900.) 

APPEAL  \q  plaintiff  and  defendant  rail- 
road company  from  a  judgment  of  the 

NoTC— On  the  subject  of  Uabtllty  of  railroad 
right  of  way  to  assessments  for  local  improve- 
laents  there  Is  a  note  in  this  series  with  the  case 
of  Chicago,  H  ft  8t.  P.  B.  Co.  v.  Kllwauksa 
(Wis.)  28  R.  A.  249 ;  also  the  cases  of  Lake 
Shore  &  H.  8.  R.  Co.  v.  Grand  Rapids  (HIch.) 
:29  L.  R.  A.  195;  and  Pblladelpbla  v.  Phlladel- 
pUa  A  R.  R.  Co.  (Pa.)  84  L.  R.  A.  S64. 

As  to  llablllty  of  street  railway  for  paving 
assessments,  see  Sbreveport  v.  Prescott  (lA.) 
46  L.  R.  A.  l»n,  and  note. 

As  to  liability  of  elevated  railway  for  paving 
assessment,  see  the  case  of  Lake  Street  Blev. 
R.  Co.  V.  Chicago  (III.)  4T  L.  R.  A.  634. 
S\  L.  R.  A. 


District  Court  for  Wapello  County  confirm- 
ing an  assessment  for  a  street  improvement 
upon  the  railroad  property  in  a  proceeding 
brought  to  enjoin  the  collection  of  such  as- 
seasment.  Atwersed. 

Statement  by  D*raaer,  J.t 

Suit  in  equity  to  restrain  the  eollecU<»  of 
a  special  assessment  made  by  the  city 
against  the  ri^ht  of  way  of  the  Keokuk  • 
Des  Moines  Railway  for  paving  and  curbing 
a  street  on  which  the  right  of  way  abuts. 
Plaintiff  is  using  tbe  right  of  way  under 
lease  from  the  Keokuk  &  Des  Moines  Rail- 
way Company,  and  the  latter  company  was 
made  a  par^  defendant  after  a  demurrer 
was  sustained  to  the  petition,  grounded  on 
the  proposition  that  ft  was  a  necessary 
party.  The  trial  court  dismissed  the  pe- 
tition, and  gave  judgment  against  b<^  rail- 
way companies  for  tbe  amount  of  the  aeess- 
ment;  and  these  companies  appeal. 

jifessr*.  Carroll  Wrlcht  and  Oeorce 
W.  Seerers,  for  appellants: 

The  only  interest  of  the  Keokuk  Company 
is  tbat  of  right  of  way  for  railroad  purposes, 
acquired  Iqr  ordinary  eondemnation  proeeed- 
ingn. 

The  engineer  assessed  the  whole  cost  of 
this  pavement  against  the  easement,  and  not 
a  cent  against  the  lots.  Clearly,  the  lots 
abut  on  the  street. 
A  mere  right  of  way  is  an  easement. 
Brown  v.  Young,  09  Iowa,  025,  S9  N.  W. 
941. 

This  easement  or  right  of  way  <rf  the 
Keokuk  Company  is  neither  a  lot  nor  a  par- 
cel of  ground.  No  property  or  interest  in 
property  can  be  charged  with  the  cost  of  the 
improvement,  unless  it  comes  within  the 
strict  letter  of  the  statute. 

A  right  of  way  or  easement  is  not  subject 
to  special  assessment. 

Mutcatine  v.  Chicago,  R.  I.  d  P.  R.  Co.  88 
Iowa,  291,  65  N.  W.  100. 

The  occupant  of  the  right  of  way,  or  the 
user  of  the  easement,  does  not  own  any  lot 
or  parcel  of  ground  which  is  subject  to  any 
lien  within  uit  meaning  of  the  statute. 

Koons  V.  Lucat,  &2  Iowa,  177,  3  N.  W.  84; 
Chicago,  M.  A  St.  P.  R.  Go.  v.  iftJwouJkee,  89 
Wis.  600,  28  L.  R.  A.  249,  02  K.  W.  417 ;  One 
v.  Tide  Water  Canal  Co.  24  How.  257,  10  L. 
ed.  636;  East  Alabama  R.  Co.  v.  Doe  e»  dent. 
Viaacher,  114  U.  8.  350,  29  L.  ed.  139,  6  Sup. 
Ct.  Rep.  860 ;  South  Park  Comrs.  v.  Chicago, 
B.  d  Q.  R.  Co.  107  ni.  105;  Philadelphia  v. 
Philadelphia,  W.  <£  B.  R.  Co.  33  Pa.  43 ; 
State  ew  rel.  St.  Paul  City  R.  Co.  r.  Ramteif 
County  Diat.  Ot,  31  Minn.  364, 17  K.  W.  9S4; 
Mt.  Pleasant  v.  Baltimore  A  O.  R.  Co.  138 
Pa.  306,  11  L.  R.  A.  520,  20  Atl.  1062;  Alle- 
gheny  City  v.  West  Pennsylvania  R.  Co.  13S 
Pa.  375,  21  Atl.  763;  Ammant  v.  New  Aless- 
andria A  P.  Tump.  fU}ad  Co.  13  Serg.  &  R. 
210,  16  Am.  Dec.  693;  Leedom  v.  Plymouth 
R.  Co.  5  Watts  &  S.  205 ;  Seymour  v.  Milford 
<E  C.  Tump.  Co.  10  Ohio,  476 ;  Tippnte  T. 
Walker,  4  Mass.  696;  Maeon  A  W.  R.  Oo.  r. 
Parker,  9  Ga.  377. 

The  statute  and  oidjj*^^  ^a@,j^^ 
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the  assessment  wa*  made  are  in  violation  of 
the  statute  of  the  state  of  Iowa  and  the  l4tb 
Amendment  to  the  Constitution  of  the 
United  States. 

Nortcvod  V.  Baker,  172  U.  S.  269,  43  L.  e«l. 
443,  19  Sup.  Ct.  Rep.  187;  Chicago,  B.  d  Q. 
R.  Co.  V.  Chicago,  166  U.  S.  226,  41  L.  ed. 
D79,  17  Sup.  Ct.  Rep.  581;  Long  Island 
Water  Supply  Co.  v.  Brooklyn,  166  U.  S. 
685,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep.  71B; 
Cooley,  Taxn.  2d  ed.  chap.  20;  McOormaah 
r.  Patchin,  53  Mo.  36,  14  Am.  Rep.  440; 
State,  Agena,  Prosecutor,  v.  Hetoark,  37  N. 
J.  L.  415.  18  Am.  Kep.  729;  Barnes  v.  Dyer, 
56  Vt.  460;  Thomas  v.  Gain,  35  Mich.  165, 
24  Am.  Rep.  535;  Tide-tcater  Co.  v.  Coster, 
18  N.J.  Eq.  518,  90  Am.  Dec.  634;  Dill. 
Mun.  Corp.  9  761 ;  Hammeit  t.  Philadelphia, 
65  Fa.  146.  3  Am.  Rep.  615. 

If  ^e  question  as  to  wbetber  or  not  our 
right  of  way  was  benefited  by  the  paving  of 
the  street  is  open  to  inquiry,  tixe  court  must 
find  that  no  special  beneBts  accrued  to  it, 

Des  ifoines  Brick  Hfg,  Co.  v.  Smith,  108 
Iowa,  307,  70  N.  W.  77 ;  Bridgeport  t.  HetP 
York  i  If.  B.  H.  Co.  36  Conn.  255,  4  Am. 
Rep.  63;  2ic%o  York,  N.B.dH.R.  Co.  t.  Neto 
Bntmn,  40  Conn.  40;  LouitvilU  d  H.  B.  Co. 
V.  Bast  Bt.  Louis,  134  111.  6S6,  25  K.  £.  962; 
Btate,  Paterson  A  R.  River  B.  Co.,  Prosecut- 
or, V.  Passaic,  37  N.  J.  I>.  187 ;  Btate  Jieu> 
Jersey  R.  <£  Tranap  Go.  Prosecutor,  v.  Eliea- 
beth,  37  N.  J.  L.  330;  Philadelphia  v.  Phila- 
delphia, W.  £  B.  R.  Co.  33  Pa.  41 ;  Junction 
R.  Co.  V.  Philadelphia,  88  Pa.  424;  Allegheny 
City  V.  Western  Pennsylvania  B.  Co.  138  Pa. 
370.  21  Atl.  763 ;  Chicago,  U.  d  Bt.  P.  B.  Co. 
T.  Uilwnttkce,  99  Wis.  606,  28  L.  R.  A.  249, 
62  N.  W.  417. 

Neither  the  city  nor  the  contractor  could 
maintain  an  action  on  our  promise  to  the 
Keokuk  Company. 

Messenger  v.  Vo(aiP,  75  Iowa,  225,  38  N. 
W.  280;  Simson  v.  Brown,  68  N.  Y.  361; 
Oamsey  t.  Rogers,  47  N.  Y.  240,  7  Am.  Rep. 
440;  German  State  Bank  v.  Jforthu>estem 
Water  A  Light  Co.  104  Iowa.  717,  74  N.  W. 
680. 

The  Eeokuk  Company  could  not  be  bound 
by  tlie  assedsment. 

It  had  no  notice  of  the  assessment  proceed- 
ings. 

Oatch  V.  Des  Moines,  63  Iowa,  718,  18  N. 

W.  310. 

Mr.  Robert  Mather  also  for  appellants. 

Messrs.  MoNett  &  Tlsdale,  W.  H.  G. 
Jaqnes,  and  E.  M.  SharoBt  for  appellees: 

The  right  of  the  railroad  companies  in  and 
to  the  lands  abuttlna;  on  the  street  improred 
is  somethinK  more  than  a  mere  license  t« 
eroBR  these  lands. 

Appellants,  in  claiming  that  the  city  of 
Ottumwa  should  have  gone  beyond  its  right 
of  wayto  the  remnants  of  the  lots  which  such 
right  of  way  separated  from  Main  street, 
ask  for  something  that  the  law  and  the  de- 
eisiona  of  this  court  both  dei^. 

Amery  v.  Keokuk,  72  Iowa,  701.  80  N.  W. 
780 ;  Eagle  Mfg.  Co.  v.  Davenport,  101  Iowa, 
498,  88  L.  R.  A.  480.  70  N.  W.  707. 

llie  injustice  of  assessing  any  portion  of 
the  cost  of  any  such  improvement  to  the 
5'  I.  B.  A. 


or^nal  owner  of  the  lots;  whose  property 
was  takan  by  the  railway  cempai^  aad  osed 
for  nearly  forty  years,  is  so  apparent.  ev» 
in  the  absence  of  the  itatQte,  ttwt  it  re- 
quires no  argument. 

Muaoatine  v.  Chicago,  R.  I.  d  P.  R.  Oo.  7^ 
Iowa,  646,  44  N.  W.  909. 

By  the  condemnation  proceedings  a  corpo- 
ration acquires  the  right  to  the  exclusive- 
use  of  the  surface  of  t£e  land,  and  Uie  eon- 
denmatlon  is  made  on  the  theory  that  thi» 
use  of  the  surface  will  be  perpetual. 

BollingsKorth  v.  Des  Moines  d  St.  L.  R^ 
Co.  63  Iowa,  443,  19  N.  W.  325;  Cummins  v. 
Dee  Moines  d  St.  L.  R.  Co.  63  Iowa,  397,  19- 
N.  W.  268;  Clayton  v.  Chicago,  I.  d  D.  R. 
Co.  67  Iowa,  238,  25  N.  W.  150;  Burlington 
d  M.  River  B.  Co.  v.  Bpearvtan,  12  Iowa,  US. 

The  right  of  way  of  a  railroad  Is  taxable 
for  local  improvements.  Even  where  such 
assessments  are  based  on  "special  benefits,**' 
that  is  detei'mined  hy  law  as  to  location,  or 
by  the  arbitrary  determination  of  municipal 
authorities. 

Illmois  C.  R.  Co.  v.  Decatur,  126  111.  92,. 
1  L.  R.  A.  013,  18  N.  E.  316,  147  U.  S.  190, 
37  L.  ed.  132, 13  Sup.  Ct.  Rep.  293;  Chicago- 
dA,R.  Co.  T*  Joliot,  168  111.  649.  39  N.  E. 
1077. 

Where  a  railway  Is  contiguous  to  the 
proposed  street  improvement  it  falls  within 
the  designation  of  property  that  may  be  spe- 
cially toied  for  the  making  of  the  local  im- 
provement. 

JaskaonviUe  R.  Co.  v.  Jacksonville,  114  IIU 
562,  2  N.  E.  478;  Chicago  d  N.  W.  R.  Co. 
People  exrel  Seip,  120111.104, 11  N.  E.  418; 
ITue^ner  v.  Freeport,  143  111.  92,  17  L.  R.  A. 
774,  32  N.  E.  372;  LigMner  v.  Peoria,  150 
111.  80,  37  N.  E.  69 ;  Illinois  O.  R.  Co.  v.  Mat- 
toon,  141  111.  32,  30  N.  E.  773;  Chicago  d 
N.  W.  R.  Co.  V.  Elmhurst,  165  111.  148,  46  N. 
E.  437 ;  Northern  Indiana  R.  Co.  v.  Connelly^ 
10  Ohio  St.  164;  A'euj  York,  L.  B.  d  W.  R. 
Go.  V.  Dunkirk,  65  Hun,  494,  20  N.  Y.  Supp. 
596;  £rtate,Pa(erson  d  B.  River  R.  Oo.,Prom- 
cutor,  V.  Passaic,  64  N.  J.  L.  340,  23  Atl. 
945;  Illinois  C.  R.  Co.  v.  East  Lake  Fork 
Spemal  Drainage  Diet.  Comre.  129  III.  417,. 
21  N.  E.  925;  New  Baven  v.  Fair  Haven  <t 
W.  R.  Co.  38  Conn.  430,  9  Am.  Rep.  399: 
Bridgeport  v.  New  York  d  N.  B.  R.  Co.  3l> 
Conn.  255,  4  Am.  Rep.  C3 ;  North  Beach  d  M. 
R.  Oo.'s  Appeal,  32  Cal.  499;  Drainage 
Comrs.  V.  llUnoie  0.  R.  Co.  168  III.  353,  41 
X.  E.  1073. 

When  the  name  of  the  owner  of  any  real 
estate  is  unknown,  it  thall  he  lawful  to  as- 
sess such  real  estate  without  connecting 
therewith  any  name. 

Coming  Toum  Co.  v.  Davis,  44  Iowa,  022; 
Blackwell,  Tax  Titles,  2d  ed.  145. 

The  defendant  city,  on  Uie  plat  provided 
for  in  5  11  of  the  act,  gave  the  name  of  the 
owner  "as  far  as  practicable,"  and  under  f- 
18  a  mistake,  if  one  was  made,  in  the  name,, 
does  not  aifect  the  liability  <tf  the  railroad 
companies. 

Meyer  v.  Dubuque  County,  49  Iowa,  19S; 
Kendig  v.  Knight,  60  Iowa,  29. 14  N.  W.  78 ! 
Blackle  v.  Budson,  117  Mass.  181i  WMtfMf 
V.  Toumeend,  67  Cat  516f -^^^I„ 
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The  plaintiff  is  liable  under  tbe  lease  with 
■ihtt  Keokuk  ft  Des  Moines  Kailwaj  Company. 

Caasady  v.  Hammer,  62  Iowa,  359,  17  N. 
Vf.  568;  BUtke  t.  Baker,  115  Mass.  188; 
Amery  t.  Keokuk,  72  Iowa,  704,  30  N.  W. 
780;  BurKn^ofi  t.  Qwek,  47  Iowa,  222; 
•Chariton  v.  HaUidav,  00  Jowa,  391,  14  N. 
W.  775 ;  Dittoe  v.  Davenport,  74  lovra,  66,  S6 
M.  W.  805;  Tultte  T.  Potk,  92  Iowa.  447,  60 
21.  W.  733. 

On  petition  for  rehearing. 

The  opinion  of  the  majority  in  this  case 
impairs  the  obligation  of  every  contract  that 
the  law  has  made  In  tbia  state,  between  the 
man  whose  property  wai  taken  for  public 
nae  and  tbe  corporation  to  which  the  state 
liaa  mnted  the  power  of  taking  it.  This 
opinion  absolutely  cfaamfes  tbe  measure  of 
-damages  to  be  UMerrea  by  every  riieriff's 
Jury  that  appraiaes  land  in  condemnation 
proceedings. 

Henry  v.  Duhtique  d  P.  R.  Co.  2  Iowa,  2B8 ; 
£mith  V.  Ball,  103  Iowa,  9.5,  72  N.  W.  427. 

The  rule  is  different  between  a  "penal" 
-statute  and  a  "remedial"  statute,  as  illus- 
trated in  th»  Federal  revenue  acts,  tbe  viola- 
tion of  which  b  oriminal,  and  revenue  laws 
for  the  creation  of  a  fund  to  pay  for  an  im- 
provement that  a  mnnicipali^  la  given  the 
right  to  order. 

United  States  v.  Wiggleaioorth,  E  Story, 
369,  Fed.  Cas.  No.  16,600;  United  Btatea  v. 
Olney,  I  Abb.  (U.  S.)  27B,  Fed.  Cito.  No.  16,- 
D18. 

A  revenue  law  ia  not  to  be  strictly  con- 
fltmed,  but  rather  the  contrary,  so  as  to  at- 
tain the  ends  for  which  it  was  enacted. 

United  States  v.  Hodaon,  10  Wall.  395,  19 
L.  ed.  937;  Cooley,  Taxn.  2d  ed.  271;  Phila- 
■delphia  v.  Ridge  Ave.  I'aaa.  R.  Co.  102  Pa. 
190 ;  Vomicall  v.  Todd,  38  Conn.  447 ;  Hub- 
i>ard  V.  Brainard,  35  Conn.  663;  Big  Black 
<Jreek  Improv.  Co.  v.  Com.  94  Fa.  450 ;  HtuL- 
Jer  T.  Qolden,  36  N.  Y.  447 ;  Bakhard  v.  Dono- 
Aue.  9  Daly,  214;  Weed  v.  Tueker,  19  K.  Y. 
■422 ;  S  Parsons,  Contr.  287. 

The  easement  enjoyed  by  a  railway  com- 
pany in  a  road  or  a  public  street  may  be  as- 
«es8ed  and  taxed  as  real  estate. 

Bi^timore  City  Appeal  Taa  Ct.  v.  Western 
Maryland  R.  Co.  50  Md.  275 ;  People  em  rel. 
DunJark  A  F.  R.  Co.  v.  Caasity,  46  N.  Y.  46 ; 
Providence  Oat  Oo.  v.  Thwrher,  2  R.  I.  21 ; 
Providence  d  W.  B.  Oo.  v,  Wright,  2  R.  I. 
459;  Chicago  City  R.  Co.  v.  Chicago,  90  111. 
673,  32  Am.  Rep.  54;  Chicago  v.  Baer,  41  III. 
306 ;  Cicero  A  P.  Street  R.  Oo.  v.  Chicago, 
176  111.  501,  52  N.  E.  866;  Weat  Chicago 
Street  R.  Co.  v.  Chicago,  178  III.  339,  53  N. 
E.  112;  Indianapolis  <£  V.  R.  Co.  v.  Capitol 
Pav.  d  Conatr.  Co.  24  Ind.  A  pp.  114,  64  K. 
S.  1076 ;  Btate,  Hew  Jersey  R,  d  Tranap.  Co., 
Prosecutor,  v.  Newark,  27  N.  J.  L.  185 ;  12 
Am.  ft  Eng.  Enc:  tmw,  1st  ed.  655. 

By  the  term  *'land,"  aa  used  in  tbe  stat- 
ute, mnst  be  meant  the  ground,  with  such 
improvements  as  there  are  upon  it  at  the 
time  of  the  execution  of  the  mortgage. 

Croskcjf  r.  Horthvxatem  Mfg.  Co.  48  111. 
481. 

The  word  'Hand,"  in  the  statute,  will  be 
construed  to  Include  an  easement  if  such  con- 
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struction  appears  to  he  in  accordance  with 
the  intention  of  the  legislature. 

Greot  Western  R.  Co.  v.  Btoindon  d  C.  Ex- 
tension R.  Co.  52  L.  J.  Ch.  N.  S.  300 ;  Uon- 
mottth  County  Freeholders  v.  Red  Bank  d  H. 
Tump.  Co.  18  N.  J.  Eq.  91;  Btate  ea  reL 
Brower  Tiekenor,  41  N.  J:  L.  34S;  Btate 
ea  rel.  New  Haven  d  D.  R.  Co.  v.  Railroad 
Comrs.  60  Conn.  308,  15  Atl.  756 ;  Burlinjr- 
ton  d  U.  River  R.  Co.  v.  Bpearman,  12  Iowa, 
112. 

The  city  is  not  obliged  to  look  into  the 
relations  of  those  owning  different  estates 
in  the  property  which  comes  within  the 
designation  prescribed  b7  the  atatute  aa 
abutting  property.  It  might  be  assessed 
Against  both  the  tenant  and  the  landlord, 
against  tbe  owner  of  tbe  life  estate  and  the 
reverflion,  against  one  of  the  tenants  in  com- 
mon, fu[ainst  the  owner  of  the  dower  inter- 
est and  the  heirs,  or  against  the  estate  of 
their  decedent. 

Meyer  v,  Dubuque  County,  49  Iowa,  193; 
Whiting  V.  Tovmaend,  67  Cal.  515;  Kendig  v. 
Knight,  60  Iowa,  29,  14  N.  W.  78;  Wheeler 
T.  Anthoiw,  10  Wend.  346;  Oomngton  v. 
Boyle,  6  BuBb,  204. 

Mr.  W.  W.  Sppa  alao  for  appellees. 

Deemer,  J.,  deliver^  the  opinion  of  the 
court: 

The  tea  Be  was  tried  on  an  agreed  statemet^ 
of  facts, from  which  we  gather  the  following: 
The  Keokuk  ft  Des  Moines  Railway  Company 
acquired  by  oondemnation  proceedings  a 
right  of  way  across  certain  lots  in  the  ci^ 
of  Ottumwa,  abutting  on  Main  street.  This 
rifrht  of  way  was  used  by  the  Chicago,  Rock 
Island,  ft  I*acific  Railway  Company  at  the 
time  the  esaeBBment  in  question  was  levied, 
under  a  leaoe  from  the  Keokuk  ft  Des  Moines 
Company,  terminating  December  19,  1923, 
by  the  terms  of  which  the  Rock  Island  Com- 
pany agreed  to  pay  "all  lawful  taxes  and 
assessments  of  value  made  of  the  proper^ 
after  the  commencement  of  the  lease."  In 
the  year  1804  the  city  council  of  the  city  of 
Ottumwa,  by  resolution,  ordered  the  paving 
and  curbing  of  East  Main  street,  and  in 
1895  a  contract  therefor  was  entered  into  by 
the  city  with  the  defendant  the  Edward 
Walsh  Company.  Tbe  paving  and  curbing 
was  to  ectend  along  Main  street,  and  ad- 
jacent to  the  light  of  way,  7I61/2  feet,  and 
was  to  be  33  feet  in  width  between  the  curbs. 
The  right  of  way  was  3  or  4  feet  from  the 
south  curb,  and  extended  for  tbe  entire  dis- 
tance named.  The  property  on  the  north 
Ride  of  the  street  was  divided  into  lota  and 
blocks,  and  was  owned  by  various  persons. 
By  the  terms  of  the  contract  the  construc- 
tion company  undertook  to  keep  the  improve- 
ment in  repair  for  the  term  of  seven  years. 
Pursuant  to  contract  the  Walsh  Company 
made  the  improvement,  and  after  the  com- 
pletion of  the  work  the  city  engineer  made 
a  plat  thereof,  in  which  he  assessed  the  cost 
of  7  feet  in  width  to  a  street-railway  com- 
pany that  occupied  the  south  side  of  the 
street,  not  far  from  the  curb,  with  its  track, 
and  of  13  feet  in  width  for  the  entire  dis- 
tance to  the  Rock  Island  Railway  ^mpanj 
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and  the  right  of  way.  The  balance  of  13 
feet  was  assesaed  ajfainat  the  property  lying 
on  the  north  side  of  the  street  under  the 
front-foot  rule.  Nothing  was  allowed  the 
railway  company  for  street  intersections.  No 
notice  was  given  the  Rock  Island  Company 
of  the  Intent  to  assess  any  portion  of  the 
cost  of  the  improvement  against  it,  save  that 
its  name  was  included  on  the  plat  made  by 
the  city  engineer,  and  no  notice  of  any  kind 
was  given  the  Keokuk  Company.  On  June 
25,  1895,  the  Rock  Island  Company  served 
the  city  and  the  contractor  with  notice  to  the 
effect  that  it  would  contest  the  right  of  ei- 
ther to  ehfti^  any  portion  of  the  cost  against 
the  right  of  way  occupied  by  it.  July  15th 
the  city  council  accepted  the  work,  and  ap- 
proved the  asseasment  made  by  the  city  en- 
gineer. Thereafter  notice  was  given  directed 
generally  to  property  holders,  and  referring 
to  the  engineer's  plat,  as  follows :  "Take  no- 
tice that  there  is  now  on  file  in  the  office  of 
the  city  clerk  at  the  city  hall  in  the  city 
of  Otturowa,  Iowa,  a  plat  of  paving  districts 
Mos.  18  and  4B.  Paving  district  No.  twelve 
(12)  consistB  of  East  Sitain  street  from  the 
east  Bide  of  Birch  street  to  tlie  west  side  of 
Ash  street.  Paving  district  No.  forty-nine 
(49)  consists  of  that  portion  of  Fifth  street 
from  the  east  line  of  Court  street  to  the  west 
line  of  JefTerson  street,  in  Ottumwa,  Iowa. 
Said  plat,  among  other  tliinga,  shows  the  sep- 
arate lots  and  parcels  of  ground  abutting 
thereon  subject  to  assessment  of  said  im- 
provement, the  number  of  front  feet  abutting 
thereon,  the  owners  tliereof,  the  amount  of 
assessment  proposed  to  be  made  against  each 
of  the  said  lota  and  parcels  of  ground,  and 
the  owner  thereof."  On  August  5th,  and 
before  final  ratification  and  approval  of  the 
assessment,  the  Rock  Island  Company  filed 
a  protest  against  the  same,  stating  its  rea- 
sons therefor.  Thereafter  the  council  ap- 
proved the  assessment,  ordered  it  certified  to 
the  county  auditor,  and  later  iasued  certifi- 
cates of  Rttsc9.sment  to  the  eonatrucUon  com- 
pnny.  Plaintitf  then  brought  this  suit  to 
restrain  the  collection  of  the  assessment.  The 
Keokuk  &  Des  Moinea  Company  was  made  a 
]>nrty  defendant,  as  heretofore  stated.  The 
trial  court  dismissed  the  petition,  and  ren- 
dered judgment  against  both  companies  for 
the  amount  of  the  assessment,  with  10  per 
cent  interest,  and  costs  of  collection,  and 
made  the  same  a  lien  on  the  right  of  way  of 
the  Keokuk  Company. 

There  was  but  a  aingle  railway  track  lo- 
cated on  the  right  of  way,  and  thia  is  in  a 
cut  of  from  3  to  7  feet  below  the  street  level. 
The  atrip  of  ground  between  the  south  curb 
and  the  north  line  of  the  right  of  way,  of  3 
or  4  feet  in  width,  is  so  occupied  with  tele- 
graph electric-railway  poles,  etc.,  that  a  side- 
walk cannot  be  built  thereon,  and  it  ii  not 
used  by  foot  passengers.  Main  street  does 
not  lead  to  the  freight  depot  of  either  rail- 
way company,  but  travelers  may  take  it  in 
going  to  the  passenger  depot.  The  main 
passenger  depot  in  the  city  is  within  half  a 
.block  of  Main  street,  and  there  is  no  other 
street  between  it  and  the  depot.  Main  street 
li,  however,  one  of  the  principal  streets  in 
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the  defendant  city.  These  facts  are  red  ted 
at  thia  time  in  view  of  the  contention  made 
by  the  railway  companies  to  the  effect  that 
the  paving  was  of  no  benefit  to  them,  or  to 
their  right  of  way  or  property,  and  that  the 
aseesuuent  was  without  authority  of  law. 
The  main  points  contended  for  are:  First, 
that  the  right  of  way  is  not  subject  to  special 
assessment;  aecond,  that  no  lien  can  be  es- 
tablished against  a  ri^ht  of  way  secured  by 
condemnation  proceedings,  and  that  no  safe 
thereof  can  be  made  on  judicial  process: 
third,  that  the  statute  and  ordinances  charg- 
ing the  cost  of  the  improvement  under  tlie 
front-foot  rule,  and  without  regard  to  bene- 
fits, are  unconstitutional;  fourth,  that  no 
benefits  were  conferred  by  the  improvement; 
fifth,  that  plaintiff  company  is  not  liable  for 
the  cost  of  the  improvement,  because  it  is  a 
mere  lessee  of  the  right  of  way;  sixth,  that 
because  no  notice  was  ever  given  the  Keokuk 
Company  of  the  assessment  against  its  prop- 
erty, or  of  the  proceedings  connected  there- 
with, no  judgment  can  be  rendered  againal 
it;  seventh,  that  the  court  cannot  cure  any 
errors  in  the  assessment,  and  had  no  power 
to  enter  jud^ent  against  anyone  not  a  par- 
ty to  the  onginal  proceedings;  and,  eighth, 
that  the  allowance  of  intere^  and  collection 
char^  was  erroneous.  Such  of  these  points- 
as  fairly  arise  on  the  record  we  will  oonaider 
in  the  order  stated. 

The  first  and  moat  important — aside  from 
the  constitutional — question  relates  to  the 
right  of  a  city  to  assess  the  cost  of  paving 
and  curbing  against  the  right  of  way  of  a 
railway  company  acquired  by  condemnaticn 
proceedings.  No  citation  of  authorities  is- 
needed  in  support  of  the  fundamental  prind- 
ple  that  the  right  of  a  municipality  to  levy 
special  assessments  depends  on  atatutary  en- 
actment, and  that  it  has  no  existence  unless 
there  be  a  valid  statute  conferring  it.  But 
see  Polk-  County  Bav.  Bmk  v.  State,  69  Iowa,. 
24,  28  N.  W.  416;  Be  Second  Ave.  if.  £- 
Church,  6G  N.  Y.  305;  mktaut  v.  Conkling, 
118  Ind.  289,  20  N.  E.  797.  General  authori- 
ty to  levy  tsjces  for  municipal  purposes  is  in- 
sufiicient  to  confer  the  power,  and  a  statute- 
conferring  such  power  is  strictly  construed 
in  favor  of  the  person  against  whom  the  as- 
sessment is  levied.  cases  last  above 
cited  and  Hagor  t.  Burlington,  42  Iowa,  Otfl : 
Heed  t.  Toledo,  18  Ohio,  101 ;  Starr  v.  Biir- 
lington,  45  Iowa,  87 ;  Augusta  v.  Murphey. 
79  Ga.  101,  3  S.  E.  326;  Itucroft  v.  Couneil 
Bluffs,  63  Iowa,  646,  19  N.  W.  807.  Never- 
theless, when  express  power  is  given,  sub- 
stantial compliance  with  the  statute  is  all 
that  Is  required.  MoNamara  v.  Bates,  S2 
Iowa,  246.  In  the  further  discussion  of  the 
proirasition,  rc^rd  must  be  had  to  the  es- 
sential difference  betweena  tax  levied  forgov- 
emmental  purpose  and  a  special  asses-oment 
founded  on  the  theory  of  benefits  conferred. 
Illinois  C.  R.  Co.  v.  Decatur,  147  U.  S.  ]!)0,  37 
Ii.  ed.  132,  13  Slip.  Ct.  Rep.  293;  Macon  v. 
Patty,  67  Miss.  378,  34  Am.  Rep.  451;  Fair- 
field v.  Ratcliff,  20  Iowa,  3S8.  The  founda- 
tion of  the  power  to  levy  special  aasessmeots 
is,  no  doubt,  the  general  taxing  power  of  the 
state,  and  not  the  police  wartx,  or  tlie  right 
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of  vnlnent  domain.  Warren  v.  ffenly,  81 
Iowa,  31;  MottT.  Detroit,  18  Mich.  405;  Al- 
len V.  Drew,  44  Vt.  174;  Keith  v.  Bingham, 
100  Mo.  3O0,  13  S.  W.  683;  ite  Centre  Street, 
115  Pa.  247,  8  Atl.  56.  But  the  whole  theory 
of  a  special  assesBment  is  based  on  the  doc- 
trine that  the  property  against  which  it  is 
levied  derives  some  speciu  benefit  from  the 
improvement.  Rich  v.  Chicago,  152  111'.  IS, 
38  N.  £.  253.  and  eases  cited  in  Jndg«  Elli- 
ott's work  on  Rall^oad^  vol.  2,  p.  1100. 

With  these  elementary  propositions  set- 
tled, we  now  turn  to  our  statute,  and  find 
that,  at  the  time  the  assessment  was  levied, 
it  authorized  cities  to  pave  and  curb  any 
highway  or  alley  therein,  and  to  levy  a  spe- 
cial tax  on  the  "lots  and  parcels  of  land  front- 
ing on  the  highway"  to  pay  the  expense  of 
such  improvement.  Code  1873,  $  466.  See 
also  Acts  23d  Gen.  Assem.  chap.  14,  |S  10, 11, 
and  Acts  2Sth  Gen.  Aasem.  chap.  7.  The  or- 
dinance passed  by  the  defendant  city  in  vir- 
tue  of  the  power  thus  conferred,  so  far  as 
material,  reads  as  follows :  "The  proportion 
of  the  cost  chargeable  to  the  property  own- 
ers for  such  improvements  shall  be  ascer- 
tained and  asseMed  by  the  city  council 
against  each  owner  and  lot  or  parcel  of  land 
abutting,  fronting  upon,  or  adjacent  to  said 
improvement  in  proportion  to  the  number  of 
front  feet.  The  city  engineer  shall  also  re- 
port to  the  council  the  number  of  front  feet 
fronting  on,  or  abutting  on,  or  adjacent  to 
such  improvement,  tc^ther  with  the  names 
of  the  owners,  and  the  number  of  front  feet 
owned  by  each  as  nearly  as  can  be  ascer- 
tained, inA  the  amount  ehargeaUe  to  each 
separate  lot  or  parcel  of  ground."  This  was 
the  power  conferred  li^  uie  legislature,  and 
made  effective  1^  ordinance;  and  it  was  to 
charge  the  expense  aninst  each  owner,  anil 
lot  or  parcel  of  land  abutting  on  the  im- 
prtn-ement,  with  the  cost  thereof.  Is  a  rail- 
road right  of  way  acquired  by  condemnation 
proceedings  either  a  lot  or  parcel  of  land 
subject  to  aasesamenti  Appellees  rety  on 
MuaottUne  y.  Chicago,  B.  I.  A  P.  B.  Co.  70 
Iowa,  645,  44  K.  W.  900,  as  supporting  the 
affirmative  of  the  proportion;  while  appel- 
lants, with  equal  confidence,  rely  on  the  same 
cases  reported  in  88  Iowa,  201,  65  N.  W.  100, 
when  it  was  before  this  court  on  a  second 
appeal.  The  exact  question  does  not  seem  to 
have  been  raised  when  the  case  was  first  be- 
fore the  court.  From  the  statement  of  facts 
in  tiie  fourth  division  of  the  opinion  it  ap- 
pears that  the  railroad  company  acquired  ti- 
tle to  the  lota  and  lands  occupied  by  it 
through  a  grant  from  the  city,  and  by  pur- 
chase; that  it  had  absolute  title  to  a  large 
part  of  the  property,  and  an  easement  in  the 
remainder;  and  that  the  land  was  occupied 
with  defendant's  railroad  track,  station 
houses,  turntables,  and  other  improvements. 
A  part  of  the  land  had  at  one  time  been  a 
]niDlie  street,  but  the  public  had  ceased  to 
nse  it,  and  right  of  oeeapmc^  was  conferred 
hj  the  dty  on  the  defendant  railway.  The 
eourt.  throngh  Beck,  J.,  said:  "The  defend- 
ant, the  perpetual  possessor  of  tiieland.isthe 
owner  who  must  respond  to  all  demands 
made  in  exercise  of  the  anthori^  of  taxa- 
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tim;**  eitii^  some  eases.  When  the  ease- 
was  before  us  the  second  time,  the  court  aaidr 
speaking  through  Robinson,  Ch.  J.:  "That 
portion  of  the  paving  is  adjacent  to  the  land 
concerning  which  it  was  held  on  the  former 
appeal  that  assessments  on  account  thereof 
should  be  paid  by  the  defendant,"  referring 
to  certain  property  owned  by  defendant  and 
used  as  before  stated.  The  writer  of  the 
opinion  further  emphasizes  this  thought  in 
the  first  division  of  the  second  opinion.  In 
the  third  division  of  that  opinion  the  writer 
further  said:  "$1,746.30  is  for  paving  west 
of  that  in  front  of  its  property  already  con- 
sidered. .  .  .  That  portion  of  the  paving 
to  which  we  now  refer  was  done  adjacent  to 
land  over  which  the  defendant  had  the  right 
to  lay  its  track,  but  to  which  it  did  not  have 
title.  .  .  .  The  charter  frf  the  plaintiff 
authorises  it  to  require  the  owner  of  lots  ad- 
jacent to  a  street  to  pave  it,  and  not  the 
owner  of  a  mere  easement  in  the  lots.  The 
feneral  stutnte  is  to  the  same  efl'ect;"  citing 
KooM  v.  Lucas,  52  Iowa,  181,  3  N.  W.  84.  It 
is  apparent  that  the  original  case  did  not  de- 
cide the  point  now  under  consideration,  for. 
if  it  had,  it  would  have  been  the  law  of  the 
rase,  whether  right  or  wrong,  and  would  have 
been  followed  on  the  aecond  appeal.  That 
the  court  did  not  consider  the  question  in- 
volved on  the  first  appeal  is  clear,  for  in  the 
first  division  of  the  second  opinion  the  deci- 
sion on  the  first  appeal  with  reference  to  th* 
property  involved  therein  was  held  res  judi- 
cata, and  to  be  followed  on  the  second  appeal. 
It  must  be  admitted  that  Koona  v.  Lucaa,  52 
Iowa,  181, 3  N.  W.  84,  cited  in  support  of  the 
second  opinion,  does  not  directly  sustain  It. 
In  that  case  the  railway  tracks  were  laid  on 
the  street,  and  not  on  a  right  of  way  ad- 
jacent thereto;  hut  the  rule  of  construction 
established  on  the  second  appeal  of  the  Mu»- 
oatinii  Case  seems  to  have  some  support  in 
the  iTooRS  Case.  Of  the  cases  cited  in  sup- 
port of  the  principle  announced  in  the  first 
opinion,  Cummins  v.  Dea  itoinea  A  8t.  L.  R. 
Co.  63  Iowa,  307, 10  N.  W.  268,  and  Boilings- 
tror/h  r.  Dea  Moines  <£  St.  h.  B.  Co.  63  Iowa, 
443,  19  N.  W.  325,  merely  hold  that  in  esti- 
mating damagesincondemnation  proceedings 
the  jury  might  properly  treat  the  case  as  if 
the  owner  was  devested  of  all  his  interest  in 
the  land,  for  the  reason  that  the  easement 
created  thereby  would  be  presumed  to  be  per- 
petual. In  both  cases  it  is  said  that  the 
owner  retained  the  fee,  and  that  under  cer- 
tain circumstances  it  would  revert  to  plain- 
tiff or  his  grantee.  Surely,  these  oases  do- 
not  count  for  much  in  favor  of  either  party 
to  this  contention.  In  the  other  case — Bur- 
lington d  il.  River  R.  Co.  v.  Spearman,  12 
Iowa,  112 — ^the  railroad  company  owned  cer- 
tain depot  grounds  in  the  city  of  Mt.  Pleas- 
ant, that  were  about  to  be  sold  to  satisfy  a 
tax  levied  by  the  city  for  the  purpose  of  con- 
structing a  sidemilk  adjoining  said  proper- 
ty.- It  acquired  its  UUe  from  the  patent 
owners  for  depot  purposes,  and  the  property 
was  used  for  that  purpose  at  the  time  the 
tax  was  levied.  This  property  was  held  lia- 
ble for  the  tax  under  then  existing  laws- 
which  made  "all  property  in  the- state  ben 
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longing  to  any  bank  or  company  subject  to 
taxation."  By  S  lo  of  the  Acts  of  1856  the 
defendant  city  was  given  the  right  to  levy 
taxes  on  all  taxable  property  within  its 
boundaries,  and  by  S  18  of  the  same  act  it 
■waa  anthoiized  to  build  sidewalks,  and  asseBs 
the  expense  on  the  owners  of  contiguous  lots, 
'"which  shall  have  the  effect  of  a  special  tax 
levied  on  their  property."  This  decision  is 
manifestly  in  accord  with  both  opinions  in 
the  Muscatine  Case,  and  it  is  not  an  au- 
thority for  either  of  the  parties  to  this  ap- 
peal. There  the  railroad  company  was  the 
owner  of  the  lots  by  purchase,  as  in  the  Mus- 
€atine  Case,  and  tha  BBsessment  was  held 
properly  Ie^^ed. 

From  this  view  of  our  cases  it  would  seem 
to  follow  that  the  last  opinion  in  the  Mus- 
«attn«  Case  is  the  only  one  that  is  really  de- 
cisive of  the  question  now  under  considera* 
tion.  That  expressly  holds  that  it  is  the 
owner  of  the  lota  or  lands  adjacent  to  the 
Htreet  who  is  subject  to  the  tax,  and  not  the 
owner  of  a  mere  easement  in  or  over  tha 
property.  Following  the  general  rules  here- 
tofore announced,  it  is  ditScult  to  arrive  at 
any  other  conclusion.  The  statute  must  re- 
ceive a  strict  construction,  and,  unless  it  au- 
thorizes the  levy  of  an  assessment  on  mere 
easements,  the  right  does  not  exist.  The 
owner  of  the  lots  still  has  the  fee  title.  He 
has  been  deprived  of  the  use  of  40  feet  off  the 
end  thereof,  in  virtue  of  the  eondemnation 
proceedings,  but  this  use  may  terminate  at 
any  time  by  nonuser  or  abandonment.  A 
mere  eanement  is  "neither  a  lot  nor  a  parcel 
of  land."  The  statute  provides  that  "words 
and  phrases  ere  to  be  construed  according  to 
the  context  and  the  approved  usage  of  the 
language."  Code  1873,  f  2,  5  45.  It  will 
hardly  be  claimed  that,  according  to  the  ap- 
proved usage  of  language,  the  owner  of  an 
easement  is  the  owner  of  a  lot  or  parcel  of 
land.  We  do  not  overlook  tha  declrions  here- 
tofore cited,  holding  that  the  easement  la 
presumed  to  be  permanent  and  perpetual, 
and  that  the  landowner  has,  as  a  rule,  little 
of  value  in  the  land  condemned;  but  no  case 
in  this  state  has  ever  held  that  a  railway 
by  condemnation  proceedings  acquired  own- 
ership of  the  land  itself.  For  the  purpose 
of  assessing  damages  it  has  been  so  treated 
in  some  cabes,  but  for  no  other  purpose 
( save  general  taxation ) ,  as  we  understand  it 
We  may  well  assume  that  the  legislature,  in 
pasang  the  acts  in  question,  did  not  intend 
that  railways'  rights  of  way  should  he  as- 
sessed for  paving  and  curbing,  for  the  reason 
that  such  rights,  used  solely  for  the  laying 
of  tracks,  would  not,  as  a  general  rule,  he 
benefited  in  any  manner  whatever  the  pav- 
ing or  curbing;  and,  if  any  argument  were 
needed  to  enforce  this  thought,  it  is  to  be 
found  in  tlie  facts  of  this  ca^^e,  which  show 
that  it  was  of  no  benefit  whatever  to  the 
rijfht  of  way.  A  different  question  arises 
wliere  the  property  is  used  for  depot  grounds 
nnd  other  like  purposeH.  On  that  point  we 
ovprcbd  no  opinion,  for  it  does  not  arise  in 
the  instant  case. 

The  new  Code,  as  we  understand  it,  au- 
thorixes  assessments  against  rights  of  way 
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or  easements  of  railway  companies  (sea  1 
1)68)  ;  at  leant  special -charter  cities  are  au- 
thorized to  make  such  assessments.  Appel- 
lees contend,  however,  that  the  latter  part  of 
S  12  of  chap.  7  of  the  Acts  of  the  2Sth  Oenar- 
al  Assembly  authorizes  the  levy  of  ttie 
scsament.  It  reads  as  follows:  "Ad  assess- 
ment against  any  railroad  or  street  railway 
for  the  paving  of  any  street  shall  be  a  firitt 
and  paramount  lien  upon  the  entire  trsck 
of  said  railroad  or  street  railway  in  the  lim- 
its of  the  city  making  such  assessmento." 
That  manifestly  has  reference  to  railroads 
and  street  railways  on  and  over  the  streets. 
See  S§  10  and  11  of  tiie  same  act.  They  are 
too  long  to  be  aet  out  at  length,  and  we  need 
only  say  that  they  authorize  an  assessment 
of  a  certain  part  of  the  expense  of  paving  to 
street  railways  or  railroads  "upon  the 
streets"  ordered  paved.  They  alr.o  rely  on  | 
800  of  the  Code  of  1873,  found  in  the  chapter 
relating  to  general  revenues  of  the  stote.  It 
reads  as  follows:  "No  real  estate  used  by 
railway  eorporationa  for  roadbeds  shall  be 
included  in  the  assessment,  to  individuals, 
of  the  adjacent  property,  but  all  such  real 
estate  shall  be  deemed  to  be  the  property  of 
such  companies  for  the  purpose  of  taxation; 
nor  shall  real  estate  occupied  for  and  used 
as  a  public  highway  be  assessed  and  toxed  at 
part  of  adjacent  lands  whence  the  same  was 
taken  for  such  public  purpose."  Found  in 
the  chapter  relating  to  taxation  for  govem- 
mentel  purposes,  it  affords  little  or  no  li^t 
on  the  question  before  us.  Indeed,  it  is  al- 
most universally  held  that  general  power  to 
\evj  taxes  for  municipal  purposes  is  not 
broad  enough  to  confer  the  right  to'  levy  spe- 
cial assessments  for  local  improvements. 
Slinnesota  Linseed  Oil  Co.  v.  Palmer,  20 
Minn.  468,  Gil.  424;  Ot«en  v.  Ward,  82  Va. 
324;  Fairfield  v.  Baleliff,  20  Iowa,  396. 
Moreover,  there  is  nothing  in  the  section 
quoted  that  confers  power  on  a  municipality 
to  levy  special  assessmento  on  such  property 
as  is  involved  in  this  litigation.  The  dis- 
tinction between  taxation  and  the  power  to 
levy  special  assessmente,  already  pointed 
out,  is  importont  when  we  consider  the  ef- 
fect to  be  given  the  stetuto  relied  upon.  In 
our  opinion,  it  has  no  bearing  on  the  propo- 
sition before  us,  except  it  be  as  an  aid  in  the 
construoticm  <d  the  statute  and  ordinance  un- 
der consideration.  That  statute  nsea  the 
words  "owner  of  lot  or  lots  or  parcels  of 
land,"  and  there  is  nothing  to  show  that  a 
mere  easement  was  intended.  The  second 
opinion  in  the  Muscatine  Case  seems  to  be 
decisive  of  the  main  point.  Authorities 
from  other  stetes  are  contlicting.  Wiscon- 
sin, Michigan,  Pennsylvania,  Missouri,  and 
Connecticut  serai  to  hold  that  a  railroad 
right  of  way  cannot  be  assessed  for  local  im- 
provemente.  Various  reasons  are  given  for 
these  holdings,  and  the  leading  cane  in  sup- 
port of  the  conclusion  is  Philadelphia  t. 
Philadelphia,  W.  tC  B.  H.  Co.  33  Pa.  41.  See 
also  Bridgeport  v.  yev-  York  i  N.  B.  R.  Co. 
3U  Conn.  Zti?,,  4  Am.  Rep.  63.  On  the  other 
hand,  the  supreme  oourte  of  Kentucky.  New 
Jers^,  Illinois,  Ohio,  California,  and  Indi- 
ana lu^  that  imder  tiie  atototes  of  iMx  re- 
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mtetivt  states  such  riglit  of  way  is  asaessa- 
fcle  for  local  improvements.  Northern  Indi' 
MM  R.  Co.  V.  Connelly,  10  Ohio  St.  159,  seenui 
to  be  the  leading  vaae  oa  this  side  of  tbe 
proposition.  See  also  Illinois  C.  R.  Co.  v. 
Deoatur,  126  111.  92,  1  L.  R.  A.  613,  18  N.  E. 
316.  We  will  not  take  the  time  nor 
nan  needed  to  review  these  anthorlties. 
Some  of  tbem  are  based  on  the  peculiar  Ian* 
guage  of  the  statutes  constmed,  while  oth- 
«r8  proceed  on  the  broad  ground  that  such 
rights  are  subject  to  special  assessments. 
Reconciliation  of  the  cases  is  utterly  impos- 
sible, and  we  content  ourselves  with  array- 
il^  ^e  states  on  either  side  of  the  question. 
There  is  a  valuable  note  to  Chicago,  M.  A  Bt. 
P.  B.  Co.  T.  Uilwaukee  (Wis.)  28  L.  R.  A. 
■fAH,  to  wbieh  reference  is  made.  It  ought  to 
1m  said  generally,  however,  that  In  New  Jer- 
Mgr  a  knowing  of  special  benefits  muat  be 
made,  even  under  a  statute  authorizing  the 
Assessment  (see  State,  Nop  Jersey  R.  A 
Tranap.  Co.,  Proseotttor,  v.  Elizabeth,  37  K. 
-J.  L.  330} ;  and  in  Indiana  the  question  is  left 
somewhat  in  doubt  by  Louisville,  N.  A.  A  0. 
R.  Oo.  V.  State  KM  of  Beoktnan,  1S2  Ind.  44S, 
24  N.  E.  850.  Nearly  all  the  cases  hold  that 
property  of  a  railroad  company  used  for 
warehouses,  Amote,  and  other  like  purposes 
is  assesBable  for  local  improvements;  the 
reason  for  this  being  that  such  property  is 
1»enefited  1^  the  improvement,  while  the 
right  of  way  occupiea  simply  by  the  tracks 
-of  the  company  can  receive  no  benefit  from 
"the  improvement.  It  need  only  be  added 
that  the  evidence  in  this  case  indisputably 
shows  that  the  right  of  way  received  no  bene- 
fit from  the  paving  and  curbing  of  the  street. 
The  question  of  the  ri^ht  to  sell  a  fragment 
-of  the  right  of  way,  with  its  ties  and  tracks, 
is  one  of  much  difficulty,  and  it  is  different- 
ly answered  by  the  courts  of  the  country.  A 
majority  in  point  of  numbers  hold  that  it 
■cannot  be  done,  and,  for  that  reason,  that  the 
lien  of  an  assessment  thereon  is  invalid.  See 
£aat  Alnbama  R.  Co.  v.  Doe  ea  dem.  Viaacher, 
114  U.  S.  350,  29  L.  ed.  139.  5  Sup.  Ct.  Rep. 
■869;  Gve  v.  Tide  Water  Canal  Co.  24  How. 
^7,  16  L.  ed.  635;  Chicago,  M.  A  at.  P.  R. 
<7o.  V.  Milwaukee,  80  Wis.  606,  28  L.  R.  A. 
249,  62  N.  W.  417 ;  People  ea  rel.  Davidson 
v.  mion,  126  N.  y.  147,  27  N.  E.  409.  But 
■M  also  Ludloio  r.  dneiimaH  Southern  R. 
'Go.  78  Ey.  357,  and  Northern  Indiana  B.  Co. 
'T.  ConneUj/,  10  Ohio  St.  169.  Holding,  as 
■w»  do,  that  the  statute  does  not  confer  the 
■power  of  assessment  on  tbe  municipality,  we 
need  not  pronounce  definitely  on  tnis  point. 

2.  Further,  it  is  said  that  the  statutes 
and  ordinances  under  consideration  are  un- 
constitutional and  void,  because  of  tbe  ar- 
IritraiT  assessment  per  front  foot,  and  not 
according  to  benefits.  That  question  does 
not  seem  to  have  been  raised  oy  the  plead- 
ings, or  presented  to  the  lower  court,  and  we 
-will  not  consider  it. 

3.  Again,  it  is  said  that  no  benefits  resulted 
io  tbe  right  of  way,  or  to  the  corporation 
■owning  or  occupying  tbe  same,  and  that  for 
this  reason  tbe  assessment  was  invalid.  If 
that  were  tbe  only  question  in  the  case,  we 
would  be  inclined  to  bold  with  appellants' 
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contention  that,  as  there  was  no  benefit 
whatsoever,  the  os^esament  was,  for  that 
reason  alone,  invalid.  There  are,  of  course, 
some  objections  to  this  conclusion,  and  it  is 
best,  perhaps,  that  we  express  no  decided 
conviction  on  the  subject,  for  It  seems  to  be 
held  by  tbe  courts  of  high  authority  that  the 
legislature  has  power  to  authorize  the  as- 
sessment of  railway  rights  of  way  for  loeal 
improvements.  Hampshire  County  Contra., 
Petitioners,  143  Mass.  424,  9  N.  E.  756.  That 
question  is  also  left  open  for  further  consid- 
eration when  it  properly  arises. 

4.  The  Rock  Island  Company  was  simply  a 
lessee  of  tbe  property  of  tbe  Keokuk  &  Des 
Moines  Railroad,  yet  a  personal  judgment 
was  entered  uahist  it,  and  it  was  the  only 
party  notified  (tf  the  asaessment.  By  the 
terms  of  its  lease  the  Rw^  .Island  Company 
agreed  to  pay  all  taxes  and  assessments  of 
vahie  made  on  tbe  property,  and  because  of 
this  it  was  held  personally  liable  to  tbe  con- 
tractor for  tbe  assessment.  This  bolding  is 
complained  of.  Is  the  promise  made  in  the 
lease  such  a  one  as  the  city  or  the  contract- 
ors may  enforce  T  That  intern^toiy  eeems 
to  be  answered  in  tiie  negative  by  Qerman 
State  Bank  v.  Northtoestem  Water  A  Light 
Co.  104  Iowa,  717,  74  N.  W.  685;  Davis  r. 
Clinton  Waterworks  Co.  64  Iowa,  69,  37  Am. 
Rep.  186,  6  N.  W.  126,  and  Meaaenger  v.  Vo- 
Mw,  75  Iowa,  226,  39  N.  W.  280.  At  the 
time  the  promise  was  made  there  was  no  in- 
debtedness from  tiie  Des  Moines  Compai^  to 
any  one.  Tlie  contract  was  solely  for  the 
benefit  of  tbe  Des  Mcdnes  Company,  and 
there  was  no  privi^  between  the  city  or  the 
contractor  and  tbe  Rock  Island  Company. 
As  said  in  the  German  State  Bank  Case,  the 
principle  that  one  may  sue  upon  a  promise 
made  to  another  for  his  benefit  is  therefore 
confined  to  cases  where  tbe  person  for  whose 
benefit  the  promise  is  mode  has  tbe  sole  ex- 
elusive  interest  in  its  performance.  Had  the 
assessment  been  lawful,  the  court  was  not 
authorized  to  render  Judgment  against  the 
Rock  Island  Company. 

6.  Further,  it  is  contended  that,  as  no  no- 
tice was  given  tbe  Des  Moines  Company,  the 
assessment  was  invalid.  The  notice  properly 
described  tbe  property,  and  was  directed  to 
tbe  Rock  Island  Compai^.  No  doubt  this 
was  becauee  general  taxes  had  been  paid  hy 
that  company.  As  we  understand  it,  ihero 
was  nothing  more  than  a  mistake  in  name. 
Tbe  statute  under  which  the  assessment  was 
luade  says  that  "a  mistake  in  the  name  of 
the  owner  shall  not  vitiate  the  lien,"  and 
that  the  plat  must  show  tbe  names  (so  far 
as  practicable)  of  tbe  several  owners.  Sec- 
tions 473  and  479  of  the  Code  of  1873  also 
provided,  in  substance,  that  the  municipali- 
ty, or  the  person  to  whom  It  has  directed 
itayment  to  be  made,  is  entitled  to  recover 
if  the  trial  court  is  satisfied  that  tbe  work 
lias  been  done  or  material  furnished  which, 
according  to  the  true  intent  of  the  act, 
would  be  chargeable  upon  the  lot  or  land 
through  or  by  which  the  street,  alley,  or 
higb«-ay  improved  passed,  to  tbe  extent  of 
the  proper  proportion  of  the  valiu  of  the 
work  or  materials  which  would  chargea- 
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ble  on*  such  lot.  or  land,  notwithstanding  any 
informalities,  irregularities,  or  defect  in 
such  mnnicipal  corporation  or  any  of  its  of- 
ficers. Kmdig  v.  Knight,  60  Iowa,  33,  14  N. 
W.  78;  Amery  v.  Keokuk,  72  Iowa,  704,  30 
N.  W.  780;  Tuttle  v.  Polk,  92  Iowa,  447,  60 
N.  W.  733 ;  and  Dittoe  v.  Davenport,  74  Iowa, 
06,  36  K.  W.  805.-— seem  to  sustain  appellees' 
contention  on  this  point.  This  is  not  a  re- 
asBcssntent  as  contended  by  appellants. 

6.  The  other  points  argued  need  not  be 
considered,  as  th^  are  not  important.  There 
should  be  a  decree  enjoining  the  collection  of 
the  tax  from  the  railroad  companies,  and  the 
oauae  will  be  rcnuuided  for  that  purpose. 

Reverted. 

Watennas,  J.,  disBenting: 

The  rule  that  the  owner  of  the  fee  is  lia- 
ble for  a  special  assessment  levied  against  an 
abutting  railway  right  of  way  across  his 
land  is  bo  inequitable  that  I  eannot  conceive 
such  a  result  to  have  been  intended  by  the 
general  assembly.  It  puts  the  burden  of 
paying  for  the  improvement  on  one  who  has 
no  beneficial  interest  in  the  real  estate,  leav- 
ing the  present  possessor,  whose  right  in  the 
property  is  practically  perpetual,  exempt 
from  any  liability  therefor.  Section  1344, 
Code  1897,  which  is  but  a  rcenactment  of  a 
previous  statute,  provides :  "No  real  estate 
used  1^  railway  corporations  for  roadbeds 
shall  be  included  In  the  assessment,  to  indi* 
viduals,  of  the  adjacent  property,  but  alt 
such  real  estate  shall  be  the  property  of  the 
companies,  for  the  purpose  of  taxation." 
While  this  section  is  found  in  the  chapter 
relating  to  ordinary  taxes,  it  announces,  as 
a  general  principle,  that  railways  are  the 
owners  of  the  land  In  their  rights  of  way 
for  purposes  of  taxation.  Although  the  gen- 
eral power  to  levy  taxes  does  not  confer  the 
right  to  impose  special  assessments  for 
local  improvements,  yet  a  ffeneral  deflni* 
tion  of  who  shall  be  deemed  the  owner  of  a 
certain  kind  of  property  for  purposes  of 
taxation  applies  to  all  kinds  of  taxes.  We 
must  look  further  to  find  the  authority  to 
levy  this  assessment. 

We  start,  then,  with  the  principle  estab- 
lished that  the  right  of  way  is  to  be  treated 
as  land,  and  the  railway  company  is  deemed 
its  owner;  and  we  next  find  that  the  city 
had  authority,  as  stated  by  the  majority,  to 
levy  the  cost  of  this  improvement  on  "the 
lots  and  lands  fronting  on  the  highway." 
This  power  was  made  efTective  by  the  ordi- 
nance aet  out  in  the  foregoing  opinion.  In 
the  case  of  Mu9catine  v.  Chicago,  R.  I.  d  P. 
B.  Co.  79  Iowa.  845.  44  N.  W.  I»09,— being 
the  first  appeal  of  that  ease^-the  facts  as 
stated  show  that  the  railway  company  had  a 
right  of  way  only  over  a  portion  of  the 
property  sought  to  be  assessed.  The  com- 
pany resisted  payment  of  the  tax  in  part  on 
the  f^ound  set  up  in  the  case  at  bar,  viz., 
that  it  was  not  the  owner  of  the  land.  On 
this  isaue  this  court  said :  "If  anyone  held 
title  to  the  land  upon  which  defendant  ac- 
quired the  easement,  it  was  valueless,  for  de- 
fendant Ittd  the  ri|^t  of  the  pMiMtiul  poe* 
season  and  enjoyment  of  the  land.  It  muld 
<1  L.  R.  A. 


be  absurd' to  say  that  the  o^vner  of  such  title 
is  subject  to  taxation  of  any  character  upon 
the  land,  and  that  the  owner  of  the  perpetu- 
al possession  ...  is  not.  The  spirit  of 
our  laws  will  not  permit  such  a  thin;.  The 
defendant,  the  perpetual  pcssessor  of  the 
land,  is  the  owner,  who  must  respond  to  all 
demands  made  in  exercise  of  the  authority 
of  taxation.  ...  As  the  defenilant  in 
this  case  was  in  the  occupancy  of  the  land, 
with  right  of  perpetual  possession,  it  is  to 
be  regarded  as  the  owner,  and  liable  for  the 
taxes  thereof."  This  holding  does  not.  seem 
to  have  been  specially  rested  upon  th3  sUt> 
ute  we  have  set  out,  but  is  announcod  aa  a 
general  principle  of  law,  and  in  support  of 
it  the  court  cites  Burlington  de  M.  River  R. 
Co.  v.  Spearman,  12  Iowa,  112;  Cummint  y. 
Dea  Moine$  <£  St.  L.  R.  Co.  63  Iowa,  398,  19 
N.  W.  268 ;  Holling9u>orth  v.  Dcs  Moittea  tf 
St.  L.  R.  Co.  63  Iowa,  443. 19  N.  W.  325.  On 
the  second  appeal  no  attempt  was,  or  pn^r- 
ly  could  have  been,  made  to  question  tlii» 
doctrine.  It  was  the  same  case  in  eveiy  re- 
spect, a  second  time  before  the  eourt,  and,, 
nght  or  wrong,  the  first  opinion  annonnced 
the  law  which  governed  it.  Drake  v.  Cluea- 
go,  R.  I.  A  P.  R.  Co.  70  Iowa,  69,  29  N.  W. 
804,  and  cases  cited.  But  1  cannot  think  the 
rule  a  wrong  one,  and  I  do  not  imderatand 
the  majority  to  overrule  the  first  case. 

I  may  say  further  that  I  am  unable  to- 
comprehend  the  distinction  made  on  this  sec- 
ond appeal,  between  that  part  of  the  right 
of  way  of  which  It  is  said  the  railway  vas 
the  owner  (that  is,  to  which  it  had  obtained 
deeds),  and  that  part  in  which  it  is  spdcen 
of  as  having  only  an  easement  (that  is, 
which  it  has  condemned).  A  deed  to  a  rail- 
way company  of  land  for  a  right  of  way  or* 
dinarily  conveys  only  an  easentent.  Brotok 
V.  Young,  60  Iowa,  62fi,  20  N.  W.  941 ;  Elli- 
ott, Railroads,  S  972.  Wh%t  the  nSlmr 
company  in  that  case  hdd  hy  condemnstioD, 
and  what  it  obtained  deed  for  its  right  of 
way,  should  have  been  treated  alike.  All 
should  have  been  exempt,  or  all  liable.  But 
the  opinion  holds  the  company  liable  on  the 
decdeHl  lands,  and  exempts  it  on  those  con- 
dem'ned.  Outside  our  own  state  there  is  am- 
ple authority  for  holding  that  a  railroad- 
right  of  way  is  assessable  for  improvements- 
of  this  kind.  Chicago  &  .V.  W.  R.  Co. 
KUnhurai,  165  111.  148,  46  K.  E.  437;  Elliott,. 
Railroads,  S  788 ;  lllinoie  C.  R.  Co.  v.  Deca- 
tur, 126  111.  92,  1  L.  R.  A.  613,  18  N.  E.  31S« 
(this  case  was  affirmed  on  appeal  to  the  Su- 
preme Court  of  the  United  States,  147  U.  S. 
100,  37  L.  ed.  132,  13  Sup.  Ct  Rep.  293) : 
Chioago  A  A.  ».  Co.  t.  Joliet,  163  IlL  C40, 
39  N.  E.  1077 ;  Jfortkem  Indiana  R.  Co.  v. 
Connelly,  10  Ohio  St.  104;?few  York,  L.  F, 
tt  W.  R.  Co.  V.  Marion  County  Comrs.  48- 
Ohio  St.  240,  27  N.  E.  548;  Pent  d  I.  R.  C: 
T.  ffonno,  68  Ind.  662;  State,  Pater- 
eon  d  H.  River  R.  Co.,  Prosecutor,  v. 
Paaeaio,  54  N.  J.  L.  340,  23  Atl.  945;  Vcv 
Baven  v.  Fair  Haven  &  W.  R.  Co.  38  Conn. 
422,  9  Am.  Rep.  399 ;  Atchison,  T.  dS-F-R- 
Co.  T.  Petaaon,  58  Kan.  818.  51  Fac  290: 
Ns!rth  Seaol^  A  21.  H.  Co.'*  Appeal^  32  CsL 
499;  ImdiotB  T.  dneiiuiQtl  Southwn  B.  Co.. 
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78  Ky.  367;  London  iC  X.  W.  B.  Co.  St. 
Patusrat,  17  L.  T.  N.  S.  654. 

These  eases  perhaps  sufficiently  answer  the 
argvment  of  the  majoiity  that  a  right  of 
way  is  not  land,  within  the  meaning  of  the 
statute,  and  that  the  railway  company  de- 
rived no  benefit  from  the  improvement.  In 
the  case  against  Connelly,  10  Ohio  St.  164, 
it  is  said:  "The  company,  to  advance  its 
own  interests,  has  seen  fit  to  appropriate  to 
its  use  ground  within  the  corporate  lim- 
its of  the  city  of  Toledo,  aiid  over  which  the 
city  had  the  power  of  making  assesBments  to 
defray  the  ratpensa  of  local  improvements; 
and  why  diould  not  the  company  be  held  to 
have  talcen  in  cum  oneret  A  citizen  would 
scarcely  claim  exemption  because  he  had  de- 
voted his  lot  to  uses  which  the  improvements 
could  not  ill  any  way  advance,  and  we  see  no 
good  reason  why  a  railroad  company  should 
fie  permitted  to  do  so.*"  To  escape  the  result 
of  this  reasoning,  tiie  majority  holds  that 
the  fee  owner,  who  has  been  deprive  of  pos- 
session, control,  and  all  beneficial  interest,  is 
liable  to  defray  the  exi>ense  of  the  improve- 
ment ;  and  it  may  well  be  asked,  how  is  be, 
or  how  can  he  he,  benefited?  Furthermore,  I 
may  say  the  question  of  benefits  was  in  issue 
in  tho  trial  court,  and  the  fact  was  found 
against  plaintiff.  There  is  no  ground  shown 
for  our  interference  with  that  finding.  So, 
too,  I  may  add  that  the  authorities  nnerally 
hold  that  the  land  upon  which  a  rulway  de- 
pot is  located  is  boiefited  by  the  improve- 
ment of  an  adjacent  street.  See,  for  in- 
stance, Elliott,  Railroads,  B  786;  Muscatine 
y.  Chicago,  R.  I.  d  P.  B.  Co.  88  Iowa,  291, 
55  N.  W.  100.  Now,  a  depot  is  only  useful 
because  of  the  right  of  way.  Any  benefit  to 
defendants'  depot  property  necessarily  would 
affect  the  value  of  the  right  of  w^.  There 
are  many  cases  to  be  found  holding  that  the 
right  of  way  of  a  railway  company  is  not 
siutject  to  assessments  for  street  improve- 
ments. But  in  determining  this  conflict  we 
must  take  into  consideration  the  statutory 
provision  quoted  (Code,  S  1344) .  Aside 
from  this,  however,  we  should  be  influenced 
the  demands  of  manifest  justice,  rather 
than  by  a  count  of  cases.  That  the  right  to 
impose  such  a  tax  is  just  seems  to  me  ap- 
parent without  aigtmient.  The  burden 
borne  by  other  eiti»ns  should,  under  sim- 
ilar circumstanceBr  be  shared  by  the  railway 
companies.  I  do  not  accord  any  weight  to 
the  matter  of  what  may  be  called  legislative 
construction,  as  embodied  in  i  968,  Code 
1897,  which  authorizes  cities  under  special 
charters  to  assess  rights  of  way  of  railwayH 
for  street  iiiiproveitients.  This  but  expresses 
bi  termii  the  law  tliat  before  existed  by  im- 
plication, for  the  city  of  Muscatine  was  un- 
der a  special  charter  when  the  cause  of  ac- 
tion arose  which  was  involved  in  the  two 
appeals  to  which  reference  has  been  made. 
How  the  lien  given  the  city  in  this  case  is 
to  be  enfoi-ced,  I  need  not  inquire.  If  tlie 
right  of  way  cannot  be  sold,  payment  may 
be  secured  ont  of  other  propeity  of  the  debt- 
ors. LoiUaviUe,  V.  A.  A  C.  B.  Co.  r.  Bone^, 
117  Ind.  501,  3  I4  R.  A.  435,  20  N.  E.  432; 
51  L  R.  A. 


Louisville,  X.  A.  d  C.  R.  Co,  v.  State  uae  of 
lieckman,  122  Ind.  443,  24  N.  E.  350. 

2.  With  reference  to  the  personal  judg- 
ment against  plaintiff  the  majority  holds  the 
trial  court  was  without  authority  to  render 
it,  and  the  case  of  Ocrman  State  Bank  v. 
yorthvfeatem  Water  i  Light  Co.  104  Iowa, 
717,  74  N.  W.  685,  together  with  two  other 
cases  from  this  court,  is  relied  upon  to  sus- 
tain the  position.  The  German  State  Bank 
Case  was  quite  different  in  its  facts  from 
the  one  at  her.  There  one  person  promised 
another,  to  whom  he  had  sold  stock  in  a'  cor- 
poration, to  protect  the  stock  in  the  pur- 
chaser's hands  a^inst  debts  owed  by  the 
corporation  to  third  parties.  In  the  case  of 
Dnvia  v.  Clinton  Waterworks  Go.  54  Iowa, 
59,  37  Am.  Hep.  185,  6  N.  W.  126,  also  cited, 
the  third  person,  while  benefited  by  the 
promise,  had  no  direct  interest  in  it.  This  is 
an  important  distinction.  See  7  Am.  ft 
Eng.  Enc.  Law,  p.  107.  In  the  third  case — 
Messmtger  Votatc — ^there  was  a  sale  of 
real  estate  subject  to  a  mortgage  upon  which 
the  grantee  agreed  to  pay  interest,  he  hav- 
ing received  money  therefor.  The  right  of 
the  creditor  to  sue  on  the  agreement,  while 
spoken  of,  was  not  in  the  case.  It  could 
not  have  been  meant  to  hold  that  a  pur- 
chaser of  mortgaged  premises,  who  agrees 
with  the  mortgagor  to  pay  the  mortrage 
debt,  is  not  liable  to  the  mortgage  creditor 
on  the  promise.  The  converse  of  the  propo- 
sition 13  elementary,  and  sustained  so 
many  decisions  of  this  court  that  I  refer  to 
the  digest  for  a  citation  of  cases.  In  the 
case  at  bar  the  agreement  was  a  part  of  the 
contract  of  lease,  and  the  payment  of  taxe^t 
and  assesftments  was  in  the  nature  of  rent. 
I  think  the  case  comes  clearly  within  the 
doctrine  announced  in  the  following  cases 
heretofore  decided  by  this  court:  Johngon 
V.  ColHna,  14  Towa,  63;  Johnson  v.  Knapp, 
36  Iowa,  616;  Rice  v.  Savery,  22  Iowa,  470; 
Oooden  v.  Ravi.  85  Iowa,  592,  52  N.  W.  000. 
The  t*A^  involved  make  this  case  much 
akin  to  those  referred  to,  in  which  the  pur- 
chaser of  mortgaged  real  estate  assumes  and 
agrees  to  pay  off  the  encumbrance.  The  les- 
sor in  the  present  case  would  have  had  no 
right  of  action  under  this  promise,  as 
against  plaintiff,  without  flrst  paying  the  as- 
sessment, and  then  his  right  would  have  been 
only  to  sue  for  money  paid  to  plaintiff's  use. 
Cassady  Hammer^  62  Iowa,  359,  17  W. 
5S8.  This  being  true,  the  municipality  levy- 
ing the  tax  or  assessment  had  the  sole  direct 
interest  in  the  performance  of  the  promise. 
I  do  not  wish  to  do  understood  as  saying  that 
in  every  case  of  a  promise  made  for  the  bene- 
fit of  a  third  person  the  latter  will 
have  a  right  of  action  thereon.  But  where 
s.  fund  is  given  the  promisor,  and  in  consid- 
eration thereof  he  promises  to  pay  out  of  it 
»ome  obligation,  present  or  future,  of  the 
promisee  to  a  third  person,  such  third  per- 
son may  sue  thereon  as  bdng  directly  inter- 
ef-ted  therein.  Out  of  the  multiplicity  of 
conflicting  cases  on  this  subject  I  shall  eon- 
tent  myself  with  ciUng  but  one  other  in  sup- 
port  of  the  proposition  J^t^-Jat^tj^e 
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hvm  T.  Iniwftate  Iiweatmmi  Oo.  26  Or.  436,  I>Add,'J.,  concurs  in  this  disMBt. 

36  Am.  633,  38  Pae.  620.  .  The  oonolurion  I  Osmnsm,  Ch.  J.,  not  sitting, 
iweh  is  that  th«  judgment  of  th«  trial  ooort 

should  hfl  afSrmed.  Behearing  denied. 
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STATE  of  Maryland  to  Use  of  Michael  J. 
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Detects  !■  the  eondltloa  of  leased  prem- 
ises, such  at  a  defective  balustrade  on  a 
porcb.  where  the  landlord  haa  not  reserved 
■nj  part  of  the  premises,  do  not  render  the 
landlord  liable  to  a  aubtenant  who  leasei 
from  the  original  leasee,  for  Injury  received 
bj  the  subtenant'i  child  on  account  of  such 
defect.— especially  when  It  does  not  appear 
that  the  detect  existed  at  the  Ume  of  the  orig- 
inal li 


(Jannary  Term.  1001.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Baltimore  City 
In  favor  of  plaintiff  in  an  action  brought  to 
recover  dan^ges  for  the  alleged  n^igent 
killing  of  the  infant  child  of  the  equitable 
plaintiff.  Ret9er<ed. 
The  facts  are  stated  in  the  opinion. 
Meanra.  liovls  P.  HenninEbansen  and 
Charles  F.  Stein,  for  appellant: 

There  is  no  law  requiring  pickets  in  the 
railing  of  every  porch  or  stairway,  to  pre- 
vent diildren  from  crawling  through. 

Woroetter  County  Comr*.  t.  Ryohmon,  91 
Md.  86,  46  Atl.  319. 

The  appellant  is  not  liable,  because  the 
lessee  tocuE  the  premises  as  he  found  them, 
for  better  or  worse,  and  should  have  pro- 
tected  himself  from  any  loss  or  damage  aris- 
ing out  of  their  ruinous  condition  by  a  war- 
ranty or  cm'enant. 

Mumford  v.  Brovm,  6  Cow.  476,  16  Am. 
Dec.  440;  Taylor,  Land.  &  T.  5  17&a;  Under- 
hill.  Torts.  S  221;  Buswell,  Personal  In- 
juries, S  82;  I  Shearm.  &  Redf.  "Seg.  S  709, 
p.  1229 ;  Thomp.  N^.  9  323 ;  Ray,  N^ligence 
of  Imposed  Duties,  f  61 ;  2  Wood,  Lend.  9c.  T. 
2d  ed.  S  1202;  6  Am.  L.  Rev.  pp.  616,  616, 
635,  637,  645;  6  Lawson,  Rights,  Rem.  &  Pr. 
S  2829,  p.  4(tl9;  DoyUs  v.  Union  P.  B.  Co.  147 
U.  S.  413,  37  L.  ed.  223,  13  Sup.  Ct.  Rep. 
333 ;  Sohtcalbach  v.  Bhinkle,  W.  A  K.  Co,  97 
Fed.  Rep.  483;  Moynihan  Attyti,  162  Mass. 
272,  38  N.  E.  497;  Booth  v.  Merriam,  155 
Mass.  621,  30  N.  E.  85;  Mariin  v.  Richarda, 
155  Mass.  381,  29  N.  E.  591 ;  Cutter  v.  Ham- 
len,  147  Mass.  471,  1  L.  R.  A.  429,  18  N.  E. 


397 ;  Ooioen  v.  Sunderland,  145  Moss.  363, 
14  N.  E.  117  ;  Boiee  t.  Bunking,  136  Mass. 
380,  46  Am;  Rep.  471;  McKengie  t.  CAeetfc- 
offl,  83  Me.  548,  22  Atl.  469;  Hill  v.  Wood- 
man, 14  Me.  38;  Scott  t.  Sinxona,  54  N.  H. 
430;  Railton  v.  Taylor,  20  R.  I.  279.  39  L 
R.  A.  246,  38  Atl.  980;  Jaffe  v.  Harteau,  56 
N.  Y.  398,  15  Am.  Rep.  438;  Edvardty. 
yeio  York  <£  H.  R.  Co.  98  N.  Y.  246,  50  Am. 
Rep.  659;  Franklin  v.  Brown,  118  N.  Y.  110, 
6  L.  B.  A.  770.  23  N.  E.  126;  Jfumw  v.  Al- 
bertaon,  60  N.  J.  L.  167, 13  Atl.  894;  MuUat 
V.  Rainear,  45  N.  J.  L  623 ;  7/aumherg  v. 
youfi^,  44  N.  J.  L.  332,  43  Am.  Rep.  380; 
Harlan  v.  Lehigh  Coal  d  Nav.  Co.  35  Pa. 
287 ;  Hazleit  v.  Powell,  30  Pa.  293 ;  fiovlk- 
em  Oil  Work*  v.  Biokford,  14  Lea,  657; 
Banka  v.  White,  I  Sneed,  614;  MarahaU  r. 
Heard,  59  Tex.  266;  Cole  t.  McKey,  66  Wis. 
500,  67  Am.  Bcp.  293,  29  N.  W.  279;  ^nder^ 
eon  T.  Bayea,  101  Wis.  543,  77  N.  W.  891; 
Ward  V.  Fagin,  101  Mo.  674,  10  L.  R.  A.  147, 
14  S.  W.  738;  Peteraon  v.  Smart,  70  Mo.  34; 
Ploen  V.  Staff,  9  Mo.  App.  309 ;  Burdiek 
CheadU,  26  Ohio  St.  393,  20  Am.  Rep.  767; 
Kahn  v.  Love,  3  Or.  207 ;  Luoaa  Coulter, 
104  Ind.  81,  3  N.  E.  622;  Puroell  v.  fn^iufc. 
86  Ind.  34,  44  Am.  Rep.  255;  Blake  t.  JSss- 
oua,  26  111.  App.  488;  Jfendef  t.  Fvkk,  8  lU. 
App^  381;  Harpel  T.  FaU,  68  Minn.  620.  66 
N.  W.  913;  Krueger  v.  Ferrant,  29  Minn. 
387,  43  Am.  Rep.  223,  13  N.  W.  168;  Oately 
V.  Campbell,  124  Cal.  520,  67  Pac  567; 
Brevsatcr  v.  De  Frcmery,  33  Cal.  345 ;  David- 
son V.  Fiacher,  11  Colo.  583,  19  Pac  652: 
fw&er  V.  LighthaU,  4  Mackey.  82,  54  Am. 
Rep.  258;  Robhina  t.  Jones,  15  C.  B.  S. 
221;  fVanois  v.  Cockrelly  L.  R.  5  Q.  B.  506: 
Keatea  Codo^an,  10  C.  B.  691;  Ward  v. 
Hohba,  L.  R,  3  Q.  B.  Dir.  150;  Humphrey  v. 
Wait,  22  U.  C.  C.  P.  580. 

Meaara.  Horton  S.  Smltli  and  William 
Mellin  Ballon,  for  appellee: 

Where  the  owner  of  premises  lets  or 
leases  them,  and  at  the  time  of  such  renting 
they  are  in  an  unsafe  or  defective  condition 
for  the  use  for  which  they  are  intended,  and 
the  owner  knows,  or  by  the  exercise  of  rea- 
sonable diligence  could  know,  of  their  con- 
dition, and  one  who  is  lawfully  upon  the 
premises  Is  injured  1^  reason  of  said  defee- 
uve  condition,  the  owner  is  liable  for  the  in- 
jury- 

Albert  v.  State  u»e  of  Ryan,  66  Md.  325,50 


Note. — ^As  to  the  liability  of  landlord  for  In- 
jury to  tenant  from  defects  In  premises  there  Is 
a  note  In  this  series  with  tbe  case  of  Fllnes  v. 
Wlllcox  (Tenn.)  84  L.  B.  A.  824,  and  41  L.  R. 

A.  278. 

On  the  subject  of  landlord's  liability  to  ten- 
RDt'H  euest  or  servant  for  injury  caused  by  de- 
fect in  premises  there  Is  a  note  witb  tbe  case 
61  L.  R.  A. 


of  McConnell  v.  Lemley  (La.)  S4  L.  R.  A.  600: 
also  the  rases  of  Olson  v.  Schulta  (Ulnn.)  86 
L.  R.  A.  790.  Itamam  v.  Spencer  (Ind.)  44  1.- 
R.  A.  Sin :  Stenberg  v.  WIIIcox  (Tenn.)  S4  I> 
R.  A.  61.5 :  Whitmore  v.  Orono  Pulp  *  Paper 
Co.  (Me.  I  40  L.  R.  A.  877;  Texsa  Loan  Agno 
V.  Fleming  (Tex.)  44  L.  R.  A.  279:  and  TMTM 
r.  Tfaonpsoa  (N.  H.)  46  Lt  IL  A.  T4ft 
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Am.  B«p.  150,  7  Atl.  697;  State  use  ofBaihe 
T.  Boyes,  73  Md.  471,  21  Ati.  322;  Oioinga 
V.  Joneg,  9  Md.  108 ;  BiDorda  fdjror,  59  N. 
Y.  28,  17  Am.  Rep.  205;  Ahem  y.  Steele,  116 
N.  Y.  210,  5  L.  R.  A.  449,  22  N.  E.  193;  Ed- 
ioard*  V.  Vow  Yorib  <£  ^.  J2.  Co.  98  N.  Y.  246, 
50  Am.  Rep.  669;  Canon  T.  Godley,  26  Pa. 
Ill,  67  Am.  Beo.  404;  Oodleif  r.  HagertVt  20 
Fa.  387,  69  Am.  Deo.  731}  King  t.  PecUy>  1 
Ad.  &  EI.  828. 

There  is  no  distinction  between  the  law  ap- 
plicable  to  the  demiu  of  a  dwelUnc  bouse 
and  of  buildings  to  be  naed  for  pubue  pur- 
poses, in  these  respects. 

EdKorda  v.  New  York  4  H,  R.  Oo.  9S  H. 
Y.  249,  60  Am.  Rep.  668. 

The  owner  of  property  would  be  UaUa 
where  the  premises  ware  a  miisance  at  the 
time  of  the  letting,or  were  likeljto  becomea 
nuisance  in  the  ordinary  and  reasonable  use 
of  the  same  for  the  purposes  for  which  they 
were  constmcted,  II  he  failed  to  repair  the 
same. 

Fov  T.  Jtoherts,  108  Fa.  401;  Todd  r. 
Flight,  9  C.  B.  N.  S.  390;  Outings  v.  ^onee,  9 
Md.  108}  Bduardt  t.  Vew  York  A  E.  R,  Co. 
98  N.  Y.  246,  60  Am.  Sep.  669. 

Suffering  premises  to  be  oonstmeted  or  to 
become  In  a  aaogerous  defective  condition 
is  a  nuisance. 

Reickm  bacher  t.  Pahmejfer,  8  HI,  App. 
217 ;  Uodtetf  t.  Hagerty,  20  Pa.  387.  59  Am. 
Dec.  731 ;  J/uWfn  v.  fit.  John,  67  N.  Y.  607, 
16  Am.  Rep.  530;  Edioarda  T.  Veto  York  & 
B.  n.  Co.  OS  N.  Y.  245.  50  Am.  Rep.  669 ; 
Atbert  T.  Btaie  Me  of  Ryan,  66  Md.  326,  50 
Am.  Rep.  169.  7  Atl.  697. 

Premises  defective  and  insecure  when 
leased,  arc,  for  the  purposes  of  this  action, 
per  se  a  nuisance  when  an  injury  has  re- 
sulted from  their  subsequent  use  as  if  sound. 
The  effect  upon  third  parties  is  not  the  re- 
sult of  their  use  by  the  lessee.  It  is  tlie 
original  and  insecure  eondition  which  is  the 
eause  of  the  injuiy. 

MuUm  V.  St.  John,  S7  N.  Y.  667,  15  Am. 
Rap.  630;  Sworda  v.  Edgar,  69  N.  Y.  36,  17 
Am.  Rep.  206. 

For  an  owner  to  protect  himself  from  Ha- 
Inlity  arising  out  of  the  use  of  property  de- 
mised, in  the  way  that  it  is  obviously  in- 
tended to  be  used  by  the  tenant,  he  must,  by 
express  covenant,  exempt  the  premises  frran 
the  use  to  which  it  is  unsuited. 

Caraon  v.  Godley,  26  Pa,  111,  67  Am.  Dec, 
404;  Oodley  v.  Bagerty,  20  Pa.  389,  50  Am. 
Dec.  731;  Albert  v.  State  vse  of  Ryan,  66 
Md.  S26.  60  Am.  Rep.  ISO,  7  Atl.  697. 

Third  parties  or  strangers  are  not  bound 
by  any  contract  or  covenant  that  may  exist 
batwaen  the  landlord  and  tenant  relative  to 
tha  repairs  or  condition  of  the  property. 

Edwardt  T.  Vow  York  d  B.  R.  Co.  08  JH.  Y. 
£48.  60  Am.  Rep.  660 ;  RoaeuieU  t.  Prior,  2 
8alk.  460;  King  v.  Pedly,  1  Ad.  &  EI.  826; 
Piekard  v.  CoUins,  23  Barb.  444;  Ahem  v. 
Jgfaele,  115  Y.  210,  6  L.  R.  A.  440,  22  N. 
E.  103;  Moody  v.  New  York,  43  Barb.  283; 
Reiohet^acher  v.  Pahmeyer,  8  111.  App.  219; 
B£ar»  T.  Ambler,  0  Pa.  104. 

Aa  there  was  a  mutual  interest  or  a  pe- 
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cuniary  advantage  acendng  to  both  parties, 

there  was  an  express  invitatiim. 

SKCeny  v.  Old  Colony  d  N.  R.  Co.  10  Al- 
len, 373,  87  Am.  Dec  644 ;  Benson  v.  Balti- 
more Traction  Co.  77  Md.  541,  20  L.  R.  A. 
714,  20  Atl.  073;  Baltimore  d  0.  R.  Co.  T. 
Rose,  66  Md.  488,  4  Atl.  899. 

The  defendant's  knowledge  that  ^sitora 
and  sojourners  would  oome  upon  the  premr 
ises,  and  that  they  were  unsuitable  for  that 
purpose,  would  make  her  liable  at  all  events. 

Wbittaker's  Smith,  Xeg.  83,  84;  A'tti^  v. 
Pedly,  1  Ad.  &  El.  827 ;  RosetDell  v.  Prior. 
2  Salk.  450;  Swords  v.  Edgar,  60  N.  Y.  37, 
17  Am.  Rep.  205;  Otaings  v,  Jones,  0  Md. 
108;  Albert  v.  State  use  of  Ryan,  66  Md. 
327,  68  Am.  Rep.  168,  7  Atl.  697. 

Tba  fact  that  a  child  not  tui  fmis  is  found 
in  a  dangerous  place  does  not  establish  a 
case  of  negligenoe  against  its  proper  cnsto- 
dian. 

Cooley,  Torts,  2d  ed.  p.  821. 

This  porch,  open  and  of  easy  access  to  the 
room  in  which  the  child  was,  naturally  ap- 
pealed to  the  childish  instincts  uid  propen- 
sities  of  one  of  its  years  and  intelligoice, 
and  was  therefore  equivalent  to  an  invita- 
tion, and  under  the  circumstances  the  child 
"must  not  be  viewed  as  a  trespasser,"  but 
must  be  expected  to  act  upon  childish  in- 
stincts and  propensities. 

Cooley,  Torts,  2d  ed.  356 ;  Buswel),  Per- 
sonal Injuries,  %  148 ;  Sioua  City  &  P.  R.  Co. 
V.  Stout,  17  Wall.  657.  21  L.  ed.  745;  Mer- 
genthater  v.  Kirby,  78  Md.  182,  28  Atl.  1066  ; 
Rydraulio  Works  Co.  v.  Orr,  83  Pa.  382;, 
Keife  V.  Milicaukee  d  St.  P.  R.  Co.  21  Minn. 
209,  18  Am.  Rep.  303 ;  Potcers  v.  BarUno,  53 
Mich.  607,  51  Am.  Rep.  154,  10  N.  W.  257; 
Union  P.  R.  Co.  v.  McDonald,  152  U.  S.  S62, 
38  L.  ed.  434,  14  Snp.  Ct.  Rep.  610. 

As  a  matter  of  law  a  child  six  years  of  age 
cannot  be  said  to  be  guilty  of  contributory 
negligence. 

Maokeg  v.  Ficfcsburv,  64  Miss.  782,  2  So. 
178. 

BoydfJ.. delivered  theo'pinlonof  thecourt; 

This  action  was  brought  for  the  use  of 
Michael  J.  Walsh,  the  father  of  Sarah 
Walsh,  for  loss  of  the  services  of  his  child, 
who  was  killed  by  r«ison  of  the  alleged  n»> 
tigenca  of  the  appellant  and  Keptune  B. 
Bowden  in  wilfully  and  knowingly  allowing 
a  balcony  on  a  house  owned  by  tha  appet 
lant  and  rented  to  Bowden,  to  be  in  a  dan- 
gerous condition.  Mtb.  Smith  had  owned 
the  house  since  July,  1893,  and  some  time  in 
1807  her  agent  rented  it  to  Mr.  Bowden,  who 
continued  to  hold  it,  as  monthly  tenant,  un- 
til after  the  accident,  which  happened  on  the 
20tb  of  August,  1809.  She  made  no  agree- 
ment to  repair  it  or  keep  it  in  repair.  Hav- 
ing a  housdceeper  in  charge,  tlie  tenant 
rented  one  or  more  rooms  to  those  applying 
for  them.  Walsh  rented  from  the  house- 
keeper, on  the  19th  of  August.  1800,  a  front 
room  on  the  second  floor,  and  the  next  day 
took  his  child  Sadie,  who  was  five  years  and 
six  monthe  old,  to  the  room.  There  was  a 
back  building  along  wbich  a  porch  ran  from 
the  second  story  of  the  front  building.  Threa. 
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FoonM  opened  on  the  porch,  uul  there  was 
a  itairway  Imding  from  the  middle  of  it 
(between  two  of  the  rooms)  down  to  the 
yard.  Mrs.  Sheckels,  who  was  an  ac- 
quaintance of  Walsh,  occupied  the  rear  room, 
and  in  the  afternoon  of  the  20th  of  August 
the  little  girl,  -wiUi  the  permission  of  her 
lather,  went  to  Mrs.  Sheckela's  room  to  get 
■ome  wator,  which  she  got  and  started  along 
the  porch  towards  her  father's  room.  Mr. 
Scott,  who  occupied  the  middle  room  on  the 
porch,  saw  her  go  to  Mrs.  Sheckels's  and  juat 
after  she  passed  his  window  a  second  time 
he  heard  something  fall.  He  then  went  on 
to  the  porch  and  saw  the  child  lying  below 
on  the  bricks.  The  balustrade  had  several 
openings  in  it, — ^tfae  balusters  being  out — , 
the  theoiy  of  the  plaintiff  btiae  tnat  the 
child  fell  throtigb  the  one  near  Mr.  Scott's 
door.  He  said  that  opening  was  about  3 
feet  wide  and  the  child  was  lying  below  it, 
and  a  "picket,"  as  he  called  it,  was  lying  by 
the  child  when  he  found  her.  She  was  killed 
by  the  fall.  The  testimony  shows  that  the 
balustrade  was  in  a  bad  condition  and  had 
been  for  some  time;  some  of  the  witnesses 
thought  it  had  been  for  some  years,  judging 
from  the  appearance  and  condition  of  the 
wood,  but  that  was  a  conjecture.  Mrs. 
Bheckels  said,  however,  it  was  when  she 
went  there  in  December,  1808,  and  that  it 
got  worse, — that  the  balusters  would  fall 
out  if  you  touched  them.  It  was  admitted 
hj  the  plaintiff's  witnesses  that  the  floor  of 
the  porch  was  sound.  Some  question  seems 
to  have  been  raised.  In  the  testimony,  as  to 
the  right  of  Walsh  to  use  the  porch ;  but  his 
own  evidence,  as  well  as  that  of  some  of  the 
other  witnesses,  was  to  the  effect  that  it  was 
used  by  all  the  occupants.  That  was  the 
way,  and  apparently  the  only  convenient 
way,  to  get  into  the  yard,  unless  they  went 
into  the  front  halL  A  number  of  prayers 
were  passed  on  1^  the  court,  but  under  the 
view  we  take  of  the  case  it  will  only  be  neces- 
sary to  consider  the  one  which  was  refused, 
denying  the  right  of  the  plaintiff  to  recover 
at  all  against  the  appellant.  The  case  was 
dismissed  by  the  plaintiff  as  to  Bowden,  and 
a  judgment  was  obtained  against  the  appel* 
lant,  from  which  this  appeal  was  taken. 

The  theory  of  the  appellee  is  that  at  the 
time  the  property  was  rented  it  was  unsafe 
and  in  a  wngerous  condition,  which  the  own- 
er knew,  or  could  by  the  exerdse  of  reason- 
able diligence  have  known,  and  therefore  she 
was  responsible  to  anyone  lawfully  on  the 
premises,  who  was  injured  by  reason  of  that 
condition,  aUhough  the  property  was  in  the 
possession  of  her  tenant  when  the  accident 
happened.  In  support  of  that  position  he 
relies  upon  Owingg  v.  Jonea,  9  Md.  108;  Al- 
bert V.  Htate  use  of  Ryan,  66  Md.  325,  59  Am. 
Kep.  159,  7  Atl.  697;  State  uae  of  Baahe  v. 
Boyce,  73  Md.  409,  21  Atl.  322,  and  other 
cases  of  a  like  character.  There  is  no  ques- 
tion about  the  responsibility,  to  strangers, 
of  a  landlord  who  leases  premises  which  are 
a  nuisance,  or  must  become  so  by  their  user, 
and  receives  rent,  whether  he  is  in  posses- 
sion or  not,  if  injury  ensue.  Nor  do  ve 
doubt  that  he  may  be  liable  to  strangers  if 
01  L.  R.  A 


he  rents  his  property  when  it  is  in  such  con- 
dition as  will  likely  produce  injury;  anil 
if  the  property  be  of  a  public  character  he 
cannot  with  impunity  rent  it  in  an  uns&fe 
condition,  and,  if  he  does,  may  be  required 
to  answer  to  those  who  are  brought  upon  it, 
at  the  instance  of  his  lessee,  tor  injuries 
they  sustain.  Our  own  cases  have  deter- 
mined the  liability  of  the  owner  in  such 
cases. 

The  injury  complained  of  in  Owingt  v. 
Jonen  wns  received  by  falling  into  a  ^-ault 
appurtenant  to  the  property  of  the  defend- 
ant and  built  under  the  pavement  of  a  pub- 
lic street.  The  boy  who  was  injured  was  on 
a  public  street  at  the  time,  where  he  and  the 

{tiu>lic  had  the  right  to  l>e;  and  if  the  owner 
eased  the  premises,  with  the  vault  appurte- 
nant to  it,  which  was  either  a  nuisance  at 
the  lime  of  the  demise,  or  must  in  the  na- 
ture of  things  become  so  by  its  user,  then  he 
was  unquestionably  liable,  and  could  not 
protect  himself  by  proving  that  at  the  time 
of  the  injury  it  was  no  longer  in  his  charge. 
So  in  Albert  v.  State  use  of  Ryan,  and  8laU 
use  of  Baahe  t.  Boyee,  the  same  principles 
are  applied  to  the  owners  of  public  wharves. 
As  was  said  in  Albert's  Case:  "A  wharf  fur- 
nishing the  only  mode  of  ingress  and  ^ress 
to  a  summer  resort,  where  crowds  were  in- 
vited to  come,  if  in  an  unsafe  and  dangerous 
condition,  is  certainly  a  nuisance  of  the 
worst  character.  It  will  not  do  for  the  own- 
er, knowing  its  condition  or  having  by  the 
exercise  of  any  reasonable  care  tbe  means  of 
knowing  it,  to  rent  it  out  and  receive  tent 
for  it,  out  escape  all  liability  when  the 
crash  comes.  He  who  solicits  and  invites 
the  public  to  his  resorts  must  have  them  in 
a  reasonably  safe  condition,  and  not  in  a 
condition  to  risk  the  lives  and  limbs  of  his 
visitors,"  And  other  cases  might  be  cited, 
such  as  Baltimore  &  O.  R.  Co.  v.  Rote,  65 
Md.  485,  4  Atl.  899;  Irvin  T.  Sprieg,  66iU, 
200  and  Condon  v.  Bprigg,  78  Md.  330,  28 
Atl.  306,  to  illustrate  the  dii^  oi  owners  of 
property  to  protect  the  pubue  ag^nst  in- 
jury resulting  from  nuisances  on  or  appurte- 
nant to  their  premises  when  the  public  has 
a  right  to  be  there.  But  those  cases  do 
not  reach  the  question  before  us,  which  is: 
In  the  absence  of  fraud  or  concealment,  is 
tbe  landlord  of  the  original  tenant  responsi- 
ble for  any  injury  sustained  by  a  subtenant, 
by  reason  of  the  ooitdition  of  tbe  premises 
when  rented  or  afterwards,  sneh  as  a  de- 
fective balustrade  or  a  porch? 

There  is  no  implied  covenant  requiring 
the  landlord  to  make  repairs.  Oluck  f. 
Baltimore,  81  Md.  326,  32  Atl.  515.  "There 
is  no  implied  warranty  on  a  lease  of  a  house, 
or  of  land,  that  it  is  or  shall  be  reanosablT 
fit  for  habitation  or  cultivation.  The  im- 
plied contract  relates  only  to  the  estate^  not 
to  the  condition  of  the  property.  .  .  • 
When  a  lease  contains  no  express  contract 
of  warranty  that  the  property  is  or  shall  be 
fit  for  the  purpose  for  which  it  may  be 
rented,  there  is  no  implied  warranty  to  that 
effect,  and  in  case  the  property  falls  down 
in  consequence  of  some  inherent  defect,  the 
lessor  is  not  bound  to  mtair,  a^i^  the 
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lesMe  will  be  compelled  to  tp&y  the  rent." 
HesM  V.  tfewcomei-,  7  Md.  337.  After  fully 
racogBizing  tite  landlord's  liability  to  third 
pearaons  not  cJaiming  under  the  tenant,  it  is 
•aid  in  Taylor,  ImA.  &  T.  S  ITSo,  that  "the 
lessor's  liability  to  thi  lessee  is,  however, 
much  more  restricted.  As  the  former  does 
not  warrant  the  condition  of  the  premises, 
-and  the  tenant,  because  he  can  inspect  them, 
«8sume3  the  risk  of  their  state,  for  any  in- 

i'uiy  suffered  by  him  during  his  occupancy 
ly  their  defectiTe  condition,  or  even  faulty 
construction,  be  cannot  make  the  lessor  an- 
swerable, unless  there  was  misrepresenta- 
tion, active  concealment,  or  perhaps  a  total 
inability  on  the  tenant's  part  to  discover  the 
-defect  before  entry."  There  are  many  cases 
to  that  effect,  of  which  we  will  mention: 
Doyle  V.  Union  P.  R.  Co.  147  U.  S.  413,  37 
li.  ed.  223,  13  Sup.  Ct.  Rep.  333;  Moynihan 
V.  AUyn,  162  Mass.  272,  38  N.  E.  497;  Qalla- 
Sher  V.  Button,  73  Conn.  172,  46  Att.  819; 
Peteraon  v.  Smart,  70  Mo.  34;  Burdiok  v. 
■Ckeadie,  20  Ohio  St.  393,  20  Am.  Rep.  767; 
PvreeU  v.  BnglUh,  86  Ind.  34,  44  Am.  Rep. 
£65;  Brctoatcr  v.  De  Fremery,  33  Cal.  341; 
Murray  v.  Albertaon,  60  K.  J.  L.  167,  13  Att. 
394;  Cole  V.  McKey,  66  Wis.  SOO,  57  Am. 
Rep.  203,  20  N.  W.  279;  Toume  v.  Thompson, 
<iS  N.  H.  317,  46  L.  R.  A.  748,  44  Atl.  492; 
Botoe  V.  Bunking,  136  Mass.  380,  46  Am. 
Rep.  471 ;  WMtmore  v.  Orono  Pulp  A  Paper 
•Co.  01  Me.  207,  40  L.  R.  A.  377,  SO  Atl.  1032 ; 
Jaffa  T.  Barteau,  56  N.  Y.  398,  15  Am.  Rep. 
438. 

The  reason  of  the  rule  is  perfectly  ap- 
parent. If  the  lessee  knows  the  condition 
-of  the  premises,  and  rents  it  without  requir- 
ing the  owner  to  repair  it,  he  takes  it  as  he 
finds  it,  and  has  no  right  to  complain  of  in- 
juries sustained  on  account  of  its  condition. 
'The  owner  not  being  compelled  to  keep  it  in 
repair,  if  the  tenant  desires  to  require  that  of 
him,  he  should  so  bind  him  by  contract.  In 
the  absence  of  that,  he  must  protect  himself 
i^ainst  dangers  which  are  apparent  to  him. 
A  building  may  be  perfectly  safe  and  suit- 
able if  used  for  certain  purposes,  while  it 
may  not  be  for  others,  and  if  the  tenant  ht^s 
had  opporfcuni^  to  inspect  it  before  he  rents 
it,  the  landlora  cannot  anticipate  that  he 
will  use  it  in  a  way  his  intelligence  and  ob- 
servation ought  to  tell  him  not  to  use  it. 
If  Bowden  bad  been  injured  by  reason  of  a 
defect  such  as  is  complained  of  here,  he 
would  have  had  no  right  to  recover  against 
the  appellant.  The  defect  was  as  apparent 
to  him  as  to  his  landlady,  and  if  be,  with 
-full  knowledge  of  its  condition,  entered  upon 
the  premises,  the  principle  of  caveat  emptor 
applies.  If  that  were  not  so,  no  landlord 
would  he  safe  in  renting  premises  out  of  re- 
pair, although  the  tenant  agreed  to  so  ac- 
cept them.  As  was  said  in  Robbina  v.  Jonea, 
15  C.  B.  N.  S.  240,  "Fraud  apart,  there  is  no 
law  against  letting  a  tumble-down  house, 
and  the  tenant's  remedy  is  upon  his  con- 
tract, if  any." 
'  Nor  does  the  plaintiff  occupy  any  better 
position  than  Bowden  would  have  done  if  he 
had  sustained  the  injuiy.  In  Taylor,  Land. 
■AT.i  176a,  the  author  follows  what  we  have 
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already  quoted  by  adding:  '"And  the  sub- 
tenant, servant,  employee,  or  even  customer 
of  the  lessee,  is  under  the  name  restriction ; 
because,  entering  under  the  tenant's  title, 
and  not  by  any  invitation,  express  or  im- 
plied, from  tlie  owner,  they  assume  a  like 
risk."  This  is  quoted  with  approval  in  Cole  . 
V.  McKey,  66  Wis.  600,  57  Am.  Rep.  293,  29 
N.  W.  279;  Clyne  v.  Helmea,  61  N.  J.  L.  358, 
39  Atl.  767.  See  also  Towne  v.  T'^mpson, 
68  N.  H.  317,  46  L.  R.  A.  748,  44  Atl.  492; 
Bovse  V.  Bunking,  135  Mass.  380,  46  Am. 
Rep.  471 J  Whitmore  v.  Orono  Pulp  A  Paper 
Co.  01  Me.  207, 40  L.  R.  A.  377,  39  Atl.  10S2 ; 
RohUna  v.  Jonea,  16  C.  B.  N.  S.  240.  In 
■Jaffa  V.  Barteau,  56  N.  Y.  398.  15  Am.  Rep. 
438,  it  is  said:  "The  defendant,  having 
leased  the  premises  to  Van  Duzer,  incurred 
the  same  liability  to  his  subtenants  for  tlie 
safety  and  sufficiency  of  the  premises  for  use 
for  the  purposes  for  which  they  were  in- 
tended as  they  were  under  to  him.  .  .  . 
It  is  not  claimed  by  the  appellant's  counsel 
that  the  obligation  to  a  snotenant  Is,  in  this 
respect,  any  greater  than  that  to  the  lessee." 

Walsh  was  a  subtenant.  He  was  not 
there  by  invitation  of  the  appellant,  express 
or  implied,  but  was  there  as  a  tenant  of 
Bowden.  There  can  be  no  doubt,  imder  the 
testimony,  that  he  had  the  privilege  of  the 
use  of  the  back  ponsh,  but  that  cannot  help 
his  contenticm.  There  are  eases  in  whieh  It 
is  held  that  when  the  owner  of  a  house 
rents  rooms  in  it  and  reserves  the  hallways 
and  porches  to  be  used  in  common  by  the 
tenants,  the  landlord  will  be  liable  for  their 
condition,  but  that  is  because  he  has  kept 
them  under  his  control  and  no  one  tenant  is 
under  obligation  to  keep  them  in-  repair. 
But,  without  stopping  to  determine  wh^her 
Bowden  might,  under  the  eircumstanees, 
have  been  respondble  for  the  defective  con- 
dition of  the  balustratle,  the  appellant  had 
not  reserved  any  part  of  the  premises.  She 
had  rented  the  whole  property  to  Bowden, 
and  had  not  retained  control  over  any  part 
of  it.  He  had  been  in  possession  of  it  for 
over  two  years,  and  there  is  not  the  slightest 
evidence  to  show,  either  that  the  appellant 
knew  of  its  dangerous  condition,  or  had  been 
called  upon  or  requested  to  repair  it.  It  is 
true  that  some  of  the  plaintiff's  witnesses 
said  that  from  their  examination  of  the 
wood  after  the  accident  they  were  of  opinion 
that  it  had  been  rotten  for  years.  But 
there  is  no  evidence  that  the  appellant  knew, 
or  had  any  reason  to  suppose,  that  it  was 
in  such  condition.  This  accident  happened 
so  far  as  can  be  told  from  the  testimony 
reflecting  on  that  subject,  by  the  child  fall- 
ing through  a  hole  in  the  balustrade,  caused 
by  some  of  the  balusters  falling  out.  There 
is  no  ei'idence  they  were  out  when  the  prop- 
erty was  originally  rented,  and  surely  a 
landlord  who  rents  a  house  as  this  was 
rented  is  not  required  to  examine  each 
month  to  see  whether  there  are  any  balus- 
ters out  of  u  balustrade,  or  any  similar  de- 
fect in  the  premises, — especially  when  he 
is  under  no  le^al  obligation  to  nmke  repairs 
if  he  finds  any  needed.  But  U^^she  had. 
known  the  balustrada  ^^^^IjuQ^^p^g 
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cither  Them  the  vd^mBj  rented  or  after- 
wards, she  would  not  have  been  liable  to  the 
tenant  or  the  subtenant,  as  is  shown  by  the 
authorities  cited  above. 

If  a  landlord  is  to  be  held  responsible  for 
injuries  resulting  as  this  did,  at  the  instance 
of  a  subtenant  who  had  the  same  opportun- 
ity to  know  the  o(mditioa  of  the  praniies  as 
any  other  tenant  would.  It  would  be  a  re- 
sponsibility that  few  would  care  to  assume. 
Walsh  had  been  over  the  |K)rch  the  day  of 
the  accident  and  had  also  lived  in  the  house 
on  a  previous  occasion, — a  few  months  be- 
fore the  child  was  killed.  He  therefore 
knew,  or  had  the  opportunity  to  know,  the 
eondition  of  the  balustrade.  Airs.  Smith  did 
not  know  it,  so  far  as  appears  from  the  ree- 
wd ;  but,  according  to  the  eont«otk>n  of  the 
appellee,  she  is  to  be  held  responsible  merely 
because  she  is  the  owner,  although  the  house 
was  not  in  her  possession,  but  was  in  that 
of  her  tenant's  tenant.  Bowden  himself  un- 
questionably couid  not  have  recovered  for  an 
accident,  but  Walsh,  who  only  had  the  right 
to  be  there  through  Bowden,  seelu  to  do  so 
because  he  claims  to  be  a  third  party.  If 
that  could  be  done,  then,  after  a  landlord 
bae  rented  his  house  to  a  person  who  to<d£ 
It  as  he  found  it,  the  latter  could  make  him 
responsible  to  a  half  dozen  or  more  persons 
by  simply  renting  out  a  room  to  each,  with 
the  use  of  the  IiaTls  and  porches  in  common. 
We  do  not  understand  the  law  to  go  to  that 
extent.  On  the  contrary,  when  one  goes  into 
possession  of  premises,  or  part  thereof,  with 
the  right  to  use  other  parte  in  common  with 
the  other  tenants,  as  a  subtenant,  he  occu- 
pies no  better  p<^tion  against  the  owner 
than  the  original  tenant  would,  for  injuries 
sustained  by  reason  of  the  defective  condi- 
tion of  the  jpremisefl,  which  was  equally  ap- 
parent to  all  observers.  A  few  nails  and  a 
board  or  two  would  have  remedied  this 
trouble,  and  certainly  in  the  absence  of  no- 
tice to  her  the  appellant  might  well  have  as- 
sumed that  neither  Bowden  nor  those  occu- 
pying the  rooms  would  permit  the  balus- 
trade, or  any  part  ot  it,  to  give  way  or  re- 
main awny,  to  the  danger  of  anyone,  when 
it  could  so  easily  have  been  fix^,  so  as  to 
have  avoided  such  an  accident  as  occurred: 

AU)ert'M  Ciue  and  others  of  that  kind  are 
-wholl/  different  from  this.   Of  course,  the 


law  will  not  pennlt  an  owner  to  rent  prop- 
erly of  a  public  character  where  people  in 
large  numuers  are  likely  to  gather,  if  he 
knows,  or  ought  to  know,  it  is  unsafe,  and 
then  shelter  himself  behind  a  lease.  There 
are  a  number  of  eases  in  which  the  owners- 
had  leased  wharves,  public  lialls,  piers,  or 
other  property  of  a  public  nature,  and  were 
held  uaUe.  Some  of  them,  including  Al- 
bert't  Caae,  are  cited  in  thoae  we  have  ref^- 
red  to.  The  piU>lie  are  deoned  to  be  invited- 
in  such  cases,  by  the  owners,  and  they  can- 
not receive  rent  for  such  uses,  and  permit 
their  tenants  to  bring,  in  large  numbers, 
apbn  their  property  those  who  do  not  liave- 
the  opportunity  to  inspect  the  property,  un- 
less tb^  have  uercisra  due  eare  to  aee  tha& 
it  is  safe.  Such  a  place  in  bad  eondition  iSr 
indeed,- "a  nuisance  of  the  yiotA  character." 
So  with  defects  and  dangerous  places  in  and 
about  public  highways,  where  the  public 
have  the  ri^bt  to  be.  But  such  casescanhaw 
no  controUmg  effect  in  one  such  as  we  have 
before  us;  and,  for  the  reasons  we  have 
given,  the  appellant  is  not  liable.  As  tjbis 
suit  is  for  the  loss  of  the  services  of  the 
child,  which  was  under  the  core  and  control 
of  her  father,  the  equitable  plaintiff  wbe 
seeks  to  recover,  it  is,  of  course,  unnecessary 
to  discuss  it  from  the  standpoint  of  the 
child.  She  was  only  there  at  the  instance 
of  her  father,  and  as  he,  by  reason  of  his 
relation  to  the  property  as  tenant  of  Bow- 
den, cannot  hold  the  owner  responsible  for 
such  defect,  he  Mnnot  recover  against  ber 
for  the  death  of  bis  child,  even  if  a  member 
of  the  family  of  a  tenant  oould  sue  for  in- 
juries sustained  when  the  tenant  could  not. 
which  has  been  decided  in  the  negative  iik 
Moynihan  v.  AUyn,  182  Mast.  S72,  38  N.  E. 
497,  and  elsewhere. 

As  we  are  of  the  opinion  that  the  plaintiff' 
was  not  entitled  to  recover,  the  prayer  of- 
fered at  the  end  of  the  ease,  instructing  the* 
jury  that  there  is  no  evidence  legally  sidB- 
cient  to  entitle  the  plaintiff  to  recover,  and 
that  their  verdict  must  be  for  the  defendant, 
should  have  been  granted.  It  is  therefore- 
unnecessary  to  discuss  any  of  the  other 
points  raised. 

Judgment  reverted  without  awarding  a. 
new  trial,  the  equitable  plaintiff  (appellee) 
to  pay  the  costs. 


IOWA  SUFBEBCB  COURT. 
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Thm  Aiserlmlnatlon  with  respect  to  the 
rlRht  to  prarllfte  medicine,  made  by 
Code,  I  25T9,  allowing  persons  to  practise 


medicinn  only  when  tbey  have  passed  aa  ex- 
amination before  the  state  board  of  medical 
examiners,  or  have  received  a  certificate  from 
a  medical  scbool  that  Is  foond  bi  tbe  board 
to  be  of  good  BtaDdlng,  or  bave  practised 
medicine  In  tbe  state  for  Ave  years,  three  of 
vihlch  shall  have  been  In  one  locality, — Is  not 
In  violation  of  lows  Const,  art.  1,  |  6.  or  V. 
B.  Const.  14th  Amend.,  since  tbe  classiOca- 
tlon  made  Is  not  arbitrary,  and  tbe  dlatlnc- 


Nom — ^As  to  constitnttonallty  of  regolatlons 
as  to  practice  of  medldne,  see  some  cases  In 
note  to  LoolsvIUe  Safety  Vanit  A  T.  Co.  v. 
LeolSTllle  &  N.  R.  Co.  (Ky.j  14  L.  R.  A.  on 
page  681 :  also  tbe  former  cases  of  People  ex 
rel.  Johnson  v.  Blebslroth  (Cel.)  2  L.  B.  A. 
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770 :  SUte  7.  Pennoyer  (N.  n.)  6  L.  R.  A.  709 : 
State  V.  Vandeniluts  (Ulnn.)  6  L.  R.  A.  119; 
State  V.  Randolph  (Or.)  17  L.  B.  A.  470;  Ststv 
ex  ret.  Burroughs  V.  Webster  find.)  41  L.  B.  A. 
212;  end  Scholle  v.  State  (Hd.)  60  L.  R. 
411. 

Digiiized  by ' 


-Google 


1900. 


State  t.  Baib. 


77T 


tkm  npon  whielt  It  la  baaed  U  retKuable  and 

(Deoeflilwr  SO,  190a> 

APPEAL  by  th«  state  from  a  judgment  of 
the  District  Court  for  Audubon  County 
ia  favor  of  defendant  in  a  j[>roaeetttion  for 
practising  medicine  in  vftdatitm.  of  tha  terai 
of  the  itatute.  Rmmted, 

Statement  by  lAdd*  J.i 

Tho  defendant  was  accused  in  the  indict- 
ment of  practising  as  an  itinerant  physician, 
without  first  having  obtained  a  license  from 
the  state  board  ot  nwdioal  examiners.  The 
defendant  demurred  thereto  on  the  ground 
that  certain  pToviaiona  of  the  Code  with  re- 
ifeet.  to  said  license  are  obnoxious  to  i  8  of 
article  1  of  the  Oonatitution  of  Iowa  and  the 
14th  Amendment  to  the  Oonatitution  of  the 
United  States.  The  demurrer  waa  sua- 
tained,  and  the  defcmdani  discharged.  The 
■tata  appeals. 

Jfeasn.  MUtom  Benlaj,  Attomcv  Oen- 
eral.  and  Okarlaa  A.  Tm  Tlaek,  for  ap- 
pellant: 

Laws  are  of  unifonn  operation  if  in  their 
operation  they  apply  to  all  persona  in  like 
utuation. 

Iowa  Ecleotie  Medioal  College  Asw.  t. 
Sehradw,  87  Iowa,  0&!>,  20  L.  R.  A.  365,  66 
N.  W.  24;  Iowa  Railroad  Land  Co.  v.  Boper, 
80  Iowa,  112;  JToAimMh  r.  Mi»$inipfi  A  il. 
St.  Co.  20  Iowa,  338. 

Th«  rie^t  of  the  itate  to  enact  iawa  for 
the  presOTvaUwi  of  the  public  health  has 
been  by  every  court  sustained. 

State  T.  Randolph,  23  Or.  74,  17  L.  R.  A. 
470,  31  Pac.  201;  Htate  t.  Dent,  26  W.  Va. 
1 ;  ifftofc  ea  rel.  Powell  t.  State  Medical  Eco- 
OMtMctip  Board,  32  Minn.  324,  50  Am.  Bep. 
57S,  20  N.  W.  238;  Slate  t.  Vanderaluis,  42 
Minn.  129,  6  L.  a  A.  118,  43  K.  W.  789; 
State  ea  ret.  Walker  v.  Oreen,  112  Ind.  462, 
14  N.  S.  352;  £m  parte  Spinney,  10  Nev. 
323. 

If  the  state  haa  power  to  require  by  law 
eartain  qnallflcatiom  ia  order  to  make  it 
lawful  for  one  to  practise  a  learned  profes- 
sion within  the  state,  then  the  state  undoubt- 
edly haa  power  to  prescribe  what  evidence 
shall  be  fumibhed  of  such  qualification. 

The  judiciary  can  only  arrest  the  execa- 
tion  of  a  statute  when  it  conflicts  with  the 
Constitution. 

Gooley,  Const.  Llm.  6th  ed.  201. 

It  ia  within  the  power  of  the  legislature  to 
enact  laws  rqpilating  the  practice  of  medi- 
cine. 

Hewiit  Y.CharieTt  16  Pidc.  353;  State  T. 
Dent,  25  W.  Va.  1. 

Every  new  law  put  into  operation  presents 
instances  of  inequity,  sometimes  of  extreme 
iMrdsblp;  but  it  cannot  ini  that  account,  be 
claimed  Uiat  an  nhonaititutlonal  discrimina- 
tion is  made  againat  the  ones  who  ar*  Inja* 
Tiottstr  affected  thereby. 

MoAwiick  T.  MiniMBippi  4  If.  A  Oo.  SO 
Iowa,  338. 
ffl  Ii^  B.  A. 


ileeerm  9.  H.  Mosler  and  Tkoaus  H.- 

Boylam  filed  the  following  argument  in  the 
court  below  for  appellee: 

Sections  2670  and  2081  of  the  Code  of  Iowa 
are  unconetitutional,  illegal  and  void  for 
the  reason  that  they  unjustly  and  unreason- 
ably discriminate  against  certain  individu- 
als belonging  to  a  particular  class,— those 
practising  medicine,— and  grant  certain 
privileges  not  granted  to  others  belonging  to- 
the  same  elass  and  [wacUaing  the  same  pro- 
fession. 

State  V.  BitmoH,  66  N.  H.  103,  18  Atl. 
194. 

Tlie  constitutionality  of  a  statute  cannot 
be  sustained  which  selects  particular  indi- 
viduals from  a  class  or  locality,  and  subjecta 
thnn  to  special  rules,  or  imposes  upon  them- 
special  obligations  and  burdens,  from  whidL 
others  in  the  same  locality  or  class  are  ex- 
empt. 

Cool«T,  Const.  Lim.  301 ;  State  t.  Pcnnoy- 
er,  66  N.  U.  113,  6  L.  R.  A.  709.  18  AU.  878. 

^dd,  J.,  delivered  the  opinion  of  thc- 
court: 

Every  citizen  has  the  undoubted  right  to 
follow  any  lawful  oalling,  business,  or  pro- 
fession he  may  select,  subject  only  to  such 
restrictions  as  the  govemmMit  may  inipoae 
for  the  welfare  and  safely  oi  society.  This 
right  is  one  of  the  distinguishing  features  of 
republican  institutions.   Many  of  the  occu- 

Ktions  of  life  may  be  followed  by  persons, 
■espeotive  of  fitness,  without  danger  to  the 
public  health  or  in  detriment  to  the  general 
welfare.  Others  demand  special  knowledge, 
training,  or  experience;  aoa  the  power  of  Uie 
state  to  prescribe  sutdi  restrictions  and  regu- 
lations for  these  as,  in  its  judgment,  sl^l 
protect  the  people  frwn  the  oonsequencea  of 
Iterance  or  incapacity,  as  well  as  of  decep- 
tion and  fraud,  has  never  been  questioned. 
Dent  v.  West  Virginia,  120  U.  S.  122,  32  L. 
ed.  620,  9  Sup.  Ot.  Kep.  231;  State  v.  Ran- 
dolph, 23  Or.  74,  17  L.  R.  A.  470,  31  Pac. 
201.  This  is  especially  true  with  respect  to 
the  praeUoe  of  medidne.  **It  has  to  deal 
with  all  those  subtle  and  mysterious  influ- 
ences upon  which  health  and  life  depend, 
and  requires,  not  only  a  knowledge  of  the- 
pi-operties  of  vegetable  and  mineral  substan- 
ces, but  of  the  liuman  body  in  all  its  ooni- 
plicated  parts  and  their  relation  to  each 
otliCT,  as  well  as  tJieir  influence  upon  the 
mind."  Nearly  everyone,  of  necessity,  con- 
sults the  physician  at  some  period  of  life, 
but  few  are  able  to  judge  his  qualifications 
in  point  of  leaning  and  skill.  And  because 
of  the  importance  of  the  interests  committed 
to  his  care,  involving  health  and  life,  chap- 
ter 17,  title  12,  of  the  Code  was  enacted,  re- 
quiring knowledge  and  capacity  commensu- 
rate therewith,  and  upon  which  the  com- 
munity may  rely.  Prior  to  January  1, 
1800,  this  was  to  be  evidenced  in  three  dif- 
ferent ways:  (1)  By  examination  before 
the  state  board  of  medical  examiners;  (2) 
by  a  genuine  certifloate  of  graduation  from  a 
medical  school  found  by  the  board  to  be  of 
good  standing:  and  (3)  by  a  showing  that 
the  physiciu  had  "been  in  praetiosm  this- 
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state  for  five  consecuUve  years,  three  years 
of  wbioh  time  sh&ll  have  been  ia  one  locali- 
ty." Code,  §  2579.  The  nature  aJid  extent 
•of  these  qualifications  were  primarily  for  the 
determination  of  the  legislature.  No  objec- 
tion can  be  urged  because  of  their  severity, 
if  appropriate  to  tlie  profession  and  attaina- 
ble by  reasonable  atuay  or  application.  No 
one  is  deprived  of  the  right  to  practise  medi- 
cine. AU  Uiat  is  exacted  is  that  everyone 
who  assumes  to  do  so  e^U  be  possessed  of 
the  requisite  knowledge  and  skill,  and  that 
this  be  evidenced  by  a  certificate  of  the  board 
designated  by  the  state  to  ascertain  his  fit* 
ness.  In  other  words,  the  real  test,  applica- 
ble to  all  alike^  is  thait  of  qualificaUon;  aod 
tiiis  statute  relates  to  the  proof  to  be  fur- 
nished in  order  to  establish  this  as  a  basis 
for  such  certificate.  The  satisfactory  char- 
acter of  a  diploma  from  a  reputable  medical 
school,  and  the  disclosures  of  an  examina- 
tion, as  such  proof,  is  not  questioned;  and 
statutes  which,  in  addition  thereto,  treat  the 
practice  of  the  profession  within  the  state 
for  a  number  of  years,  or  the  faot  of  being 
in  practice  at  the  time  of  th^r  enactment,  as 
eumcieut  evidence  of  qualification,  have  oft- 
en been  upheld,  aa  invulnerable  to  the  charge 
of  discriminatjoD.  State  v.  Randolph,  23 
Or.  74, 17  L.  E.  A.  470,  31  Pac.  201 ;  State  v. 
Dent,  25  W.  Va.  1;  Eis  parte  Spinney,  10 
Nev.  323;  Foa  v.  Territory,  2  Wash.  Terr. 
297,  5  Pac.  603;  State  v.  Creditor,  44  Kan. 
506,  24  Pac.  346;  Goanell  y.  State,  62  Ark. 
22t!,  12  S.  W.  392;  State  ea  rel.  Potoell  v. 
State  Uediatl  Ewamining  Board,  32  Minn. 
324,  50  Am.  Rep.  575,  20  N.  W.  238;  State 
V.  Vanderslvis,  42  Minn.  129,  6  L.  K.  A.  119, 
43  N.  W.  7S9 ;  State  ea  rel.  Walker  T.  Green, 
112  Ind.  4(12,  14  K.  E.  352;  People  T.  Phip- 
pin.  70  Mich.  6,  37  N.  W.  888. 

But  S  2379  not  only  requires  practice  of 
medidne  in  the  state  for  five  consecutive 
years,  as  prima  facie  evidence  of  qualiflea- 
tiou,  but  stipulates  that  three  of  these  ^all 
have  be«i  in  one  locality;  and  it  is  asserted 
that  thereby  physicians  of  five  years'  resi- 
dence in  the  stote  are  divided  into  two  clana- 
«>, — those  who  have  practised  three  of  the 
five  consecutive  years  in  one  place,  and  those 
who  have  not.  This  may  be  conceded,  as, 
for  the  purpose  of  efficient  legislation,  it  is 
often  necessary  to  divide  the  subjects  upon 
which  it  operates  into  classes.  Sudi  divi- 
sion may  not  be  based  on  differences  which 
merely  serve  to  definitely  separate,  but  must 
rest  on  those  of  the  "situation  and  circum- 
stances of  the  subjects  placed  in  the  differ* 
«nt  classes  as  suggest  the  necessity  or  pro- 
priety of  different  legislation  with  respect 
to  theni."  If  the  distinction  upon  which  the 
■clasHifi  cation  is  grounded  is  not  arbitrary, 
but  reasonable  and  apparent,  relating  some- 
what to  the  subject  of  the  enactment,  it  will 
justify  the  application  of  different  rules  to 
the  subjects  thus  sepa<rated,  and  legislation 
founded  thereon  ia  not  subject  to  condehina- 
tion  as  class  le<;i6lat)on.  State  v.  Garbro- 
ski  (Iowa)  82  N.  W.  959.  The  statute  rec- 
ognizes that  actual  experience  in  the  prac- 
tice of  medicine  tends  to  render  the  pnysi- 
cian  capable.  Success  therein  denotra  the 
«lL.lt.A. 
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posBCKsion  of  learning  and  skill.  Continu- 
ing in  the  professicm  several  years  in  a  par- 
ticular locality  indicates  a  degree  of  merit 
not  likely  to  be  found  in  a  person  moving 
from  place  to  place.  Indeed,  it  is  a  matter 
of  general  observation  that  the  itinerant  doc- 
tor, roving  about,  without  remaining  in  one 
locality  lunger  than  a  few  days  or  weeks,  Is 
usually  wanting  in  honesty,  and  too  fre- 
quently but  a  charlatan  or  quack.  Beudes, 
such  a  professional  residence  affords  the  op- 
portunity of  becoming  known  by  neighbors, 
and,  if  lacking  in  capacity  or  character,  ob- 
stacles may  be  interposed  to  the  issuance  of 
a  cei'tificate;  for  it  must  not  he  overloi^ed 
that,  notwithstanding  continuous  practice  in 
one  place,  a  certificate  may  be  demed,  owing 
to  incompetcn(7  or  imsMH-ality."  State  t. 
Moaher,  78  Iowa,  321,  43  N.  W.  202.  In 
practical  operation,  the  law  admits  those  to 
practice  who  have  followed  the  profession  at 
one  place  long  enough  to  acquire  knowledge 
through  eiqicrience  in  t^e  profession,  and  to 
become  known,  unless  want  of  capacity  or 
good  diaracter  affirmatively  appears.  Oth- 
ers must  be  examined  or  fuvsent  diplomas. 
It  mokes  a  distinction  reoognized  in  all  the 
affairs  of  life.  Will  anyone  contend  for  a 
moment  that,  everything  dee  being  equal, 
the  permanent  resident  of  a  locality  is  not 
likely  to  be  superior  in  capacity  and  moral? 
to  him  who  has  no  fixed  professional  nWd- 
ing  place!  The  old  adage,  "A  rolling  stone 
gathers  no  moss,"  is  quite  as  applicable  to 
the  aequirement  of  learning,  skill,  and  thu 
elements  that  make  up  good  character  as  to 
the  accumulation  at  worldly  possessions. 
That  there  may  be  and  are  exceptions  is 
readily  conceded,  but  the  legislature  was  not 
bound  to  adopt  anabsolately  infallible  rule. 
If,  within  the  ordinary  experience  of  men, 
and  as  a  matter  of  common  observation, 
pliysiciane  of  learning,  skill,  and  character 
are  generally  permanently  located,  and  sel- 
dom change  the  places  where  their  profes- 
sion is  followed,  as  appears  to  be  true,  we 
can  discover  no  tenable  reMon  why  this  cir- 
cumstance might  not  be  treated  hy  the  leg- 
islature as  evidenoB  oi  qualification  under 
the  statute.  For  the  law  does  not  purport 
to  grant  privileges  or  immunities  to  any 
physician  or  class  of  physicians.  It  simply 
establishes  a  rule  of  evidence  by  which  qual- 
ification to  practise  medicine  and  surgery 
shall  be  ascertained.  What  should  be  such 
evidence,  if  appropriate  for  that  purpo^. 
and  bearing  somewhat  on  the  matter  of  fit- 
ness, was  peculiarly  within  the  discretion  of 
the  lawmakers.  We  think  the  distinction 
neither  arbitrary  nor  nnreosonable,  but  in 
harmony  with  oomnuHi  knowledge  of  differ- 
ences which  ordinarily  exist  between  persons 
following  the  medical  profession  who  have  a 
permanent  locus  in  quo,  and  those  who  have 
not.  We  are  not  unmindful  of  a  decision  to 
the  contrary,  construing  a  somewhat  simi- 
lar statute,  by  the  supreme  court  of  Nev 
Hampshire.  State  v.  Pennoyer,  65  K.  H. 
113,  5  L.  R.  A.  709,  18  AU.  879.  See  also 
State  v.  ninman,  65  N.  H.  103,  18  Atl.  194. 
But  that  court  appears  to  have  grounded  its 
DigilizedbyVjOOglC  . 


Btatk  t.  Baib. 


719 


^mdnsloK  on  the  erroneous  usiuiiptkm  that 
pennuency  in  tlM  practice  in  a  loeality  fur* 
jdihea  no  evideBce  of  qnaliflcatton.  This,  as 
m  taare  undertaken  to  demonstrate  ii  not 
^mrranteiL 


As  the  statute  is  not  in  contravention  of 
the  pr6vision  of  the  Constitution  prohibiting 
unjust  discrimination,  the  demurrer  to  the 
indictment  sliould  have  been  overruled. 
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InhabiUnts  of  ROCKPORT 

V. 

ROCKPORT  GItANITE  COMPANY. 
(  Uasi  ) 

%t    A  derrlclc  ereotcd  spon  land  %t  •  11- 

eea«ee,  witb  a  eu7  itretcbed  acrou  a  pob- 
lle  highway  so  low  as  to  be  dangeroui  to  per^ 
sons  uulDg  the  road.  Is  a  nuisance  for  which 
the  owner  of  the  land  is  liable  If  h«  permits 
It  to  remain,  although  It  mar  have  been 
placed  upon  the  land  before  he  became  the 
owner. 

S.  A  peraon  wko  hu  tke  prlTll«s«  of 
•nterlnor  apon  land  merelr  for  the  pur- 
pose of  quarrflng  rock  and  worltlng  It  op  In- 
to  marketable  shape,  and  whose  pajments 
for  the  uoe  of  the  land  are  In  the  nature  of 
"stnmpoge,"  being  determined  bj  the  quan- 
tity of  paring  blocks  (Atalned,  Is  a  licensee, 
and  not  a  tenant. 

&  Am  InatraetlOM  eannot  be  com- 
plained of  on  appeal  where  no  objection 
was  taken  to  It  in  the  lower  court. 

<Jannar7  1,  1901.) 

TIXCEPTIONS  ^JJ  defendant  to  rulings  of 
Jh  the  Superior  Court  for  Essex  County 
made  during  the  trial  of  an  action  brought 
to  hold  defendant  liable  for  damages  which 
plaintiff  had  been  compelled  to  pay  because 
«f  personal  injuries  resulting  from  a  defect 
in  one  of  its  highways.  Overruled. 

Defendant  was  owner  of  a  tract  of  land  on 
-which  stone  was  qnarried.  The  plant,  or 
""motion/'  as  it  was  called,  was  operated  suc- 
cessively hy  difTcrent  men  named  Ltttleback, 
SepUon,  and  Hill.  For  the  purpoae  of  as- 
sisting with  the  work,  a  derrick  had  been 
iWected  with  guy  ropes  extending  acroes  the 
highway.  While  one  was  so  extended,  a 
traveler  on  the  highway,  named  Lucas,  re- 
«eived  an  injury  because  of  its  defective  con- 
■dition.  For  this  injury  he  brought  an  ac- 
tion aeainst  the  town  of  Bockport,  and  re- 
«ov«red  damages.  This  action  was  then 
brought  by  the  town  to  hold  defendant  an- 
swerable for  the  amount. 

Further  facts  appear  in  the  opinion. 

ilr.  Chaa.  K.  Cobb  for  defendant. 

i{e»ar6.  Snamer  D.  York  and  Freder- 
lek  H.  TmxTt  for  plaintiff: 

A  town  which  defends  an  action  brought 
uainst  ft  to  recover  for  an  injurjr  caused  by 
the  negligence  of  a  third  person  in  creatiT^ 

Nona. — Kor  earlier  autborltles  In  this  series 
•on  the  question  of  liability  for  contlnuli^  a  nui- 
sance crested  by  others,  see  Ahem  v.  Steele  <N. 
Y.)  5  L.  R.  A.  449 ;  Willltts  v.  Chicago,  B.  ft  K. 
<^  B.  Co.  (Iowa)  21  L.  B.  A.  608:  Philadel- 
phia 4c  B.  R.  Co.  V.  Smith  iC  C.  App.  8d  C.) 
27  U  K.  A.  181. 
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an  obstruction  upon  the  highway,  and  which 
notilles  him  of  the  pendency  thereof,  and  re* 
quests  him  to  defend  it,  may  recover,  not 
only  the  amount  of  the  judgment  recovered 
against  it,  but  also  reasonable  expenses  in- 
curred in  defending  the  sun^  including 
counsel  fees. 

West/ield  v.  Uayo,  122  Mass.  100,  23  Am. 
Rep.  Zi}-2 ;  Lindaey  v.  Parker,  142  Mass.  585. 
8  N.  E.  745 }  Faneuii  Hall  Im.  Co.  v.  Liver- 
pool A  L.d  Q.  Ins.  Co.  153  Mass.  72,  10  L. 
R.  A.  423.  26  K.  K.  244;  WKeeler  v.  Hanwn, 
161  Mass.  376.  37  N.  E.  382;  Richmond  v. 
Ames,  164  Mass.  475,  41  N.  E.  671. 

In  such  action  the  verdict  and  judgment 
against  the  town  are  conclusive  evidence  of 
the  exiatence  of  a  defect  in  the  highway,  the 
injury  to  the  individual  while  he  was  in  the 
exercise  of  due  care,  and  the  amount  of  the 
injury. 

Milford  V.  BoUtrook,  9  Alien,  17.  85  Am. 
Dec.  735 ;  Bo8to»  T.  IFort&ifi^ton,  10  Qray, 
496. 

If  a  person  has  created  a  defect  in  a  pub- 
lic street,  and  a  town  is  in  consequence 
thereof  obliged  to  pay  damages  to  a  traveler 
on  the  street,  the  fact  that  the  town  is  in 
fault  in  not  remedying  the  defect  does  not 
make  it  in  piu-i  delicto  with  the  creator  of 
the  defect,  and  prevent  recovery  against 
him. 

Lowell  V.  Boston  d  L.  B.  Corp.  23  Pick. 
24,  34  Am.  Dec.  33 ;  Boston  v.  Worthington, 
10  Gray,  49C;  Milford  v.  ffol&rooi;,  9  Allen. 
17,  8S  Am.  Dec.  735;  Lowell  v.  Olidden,  159 
Mass.  317.  34  N.  E.  450. 

If  the  landlord  lets  premises  abutting  up- 
on a  way,  which  contain  a  defect  or  a  nui- 
fianoe  dangerous  to  persona  lawfully  using 
tluit  way,  he  may  be  liable  to  such  persons 
for  injuries  suffered  thereupon,  althou^  the 
premises  are  occupied  hy  tbe  tenant,  if  the 
landlord  is  held  to  have  contemplated  and 
intended  that  auoh  use  shall  be  made  of  the 
premises.  If  the  landlord  lets  his  premises 
^vith  a  nuisance  upon  them,  all  the  authori- 
ties agi'ee  that  he  is  responsible  to  third  par- 
ties. That  the  tenant  may  be  also  liable  is 
no  defense  to  the  landlord. 

Taylor,  Land.  &  T.  Sth  ed.  S  175;  Buswell. 
PerB<mal  Injuries,  }  89;  Owford  v.  L«athe, 
106  Mass.  254.  43  N.  E.  9S;  Dalay  t.  Savage, 
145  Mass.  38,  12  N.  E.  841;  King  v.  Pedlg, 
I  Ad.  &  El.  822;  iMrue  v.  Farren  Hotel  Co. 
UC  Mass.  (17;  Clifford  v.  Ailantic  Cotton 
Hills,  140  Mass.  47,  15  N,  E.  84;  Caldtoell  v. 
Slade,  15G  Mass.  84,  30  N.  E.  87 ;  Lufkin  v. 
Zane,  157  Mass.  117,  17  L.  R.  A.  251,  31  N. 
E.  757 ;  Lotoell  v.  Qlidden,  159  Mass.  317,  34 
X.  K.  459;  Cutmingham  r.  Gamhridge  Bav. 
Bank,  138  Mass.  481 ;  Burt  v.  Jfosfon,  122 
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IiHteKr  J.,  ddivered  the  Of^ioii  of  the 
«oart: 

In  this  case  there  was  »  mistrial,  but  we 
Uiink  that  the  plaintiff  is  entitled  to  keep 
his  verdict.  Tlie  jury  were  told  that  to 
charge  the  defendant  ibey  must  be  satisfied 
that  the  defendant  kept  control  of  all  work 
done  by  it«  "motion"  men,  or  tliat,  when  HiU 
began  to  work  as  a  motion  man  on  the  land 
in  question,  the  use  of  a  derrick,  as  it  was 
theu  erected,  was  oontemplated  bj  the  de- 
fendant and  by  Hill.  The  jury  were  further 
told  that,  if  tlicy  did  not  find  one  of  these 
two  facta,  their  verdict  must  be  for  the  de- 
fendant. The  jury  should  have  been  told 
that  tlie  guy  of  the  derrick  was  a  nuisance, 
and  that  the  defendant  was  liable  if  it  al- 
lowed the  derrick,  wiUi  the  guy  as  it  was  set 
up,  to  be  maintained  on  its  land,  even 
tfiongh  it  had  been  set  up  by  Idttlelmck  be- 
fore the  defendant  beoune  the  owner  of  the 
land;  at  any  rate  if  the  fact  that  it  was 
stretched  across  the  highway,  as  it  was,  was 
known  to  the  defendant.  A  motion  man 
is  a  lioenaee  carrying  on  woirk  on  his  own 
account  on  the  land  oi  the  licensor,  the  quar- 
Tjr  owner.  He  is  not  a  tenant.  He  haa  no 
right  of  possession  in  the  land  worked  by 
him,  but  merely  the  privilege  of  quarr;^ing 
rock  on  it,  and  working  up  the  rode  into 
marketable  shape, — in  we  case  at  bar  into 
paving  blocks,  llie  payments  made  by  him 
to  the  quarry  owner  are  by  way  of  "stump- 
age" — in  this  case,  $2  for  every  1,000  of  pav- 
ing blocks, — and  not  a  payment  by  way  of 
rent  The  quarry  owner  in  sudi  a  case  is 
no  more  liable  for  injuries  caused  by  the  mo- 
tion man  and  his  servuits  than  he  would  be 
in  case  the  work  of  quarrying  the  rock  and 
working  it  up  into  paving  blocks  had  been 
done  by  an  independent  contractor.  Indeed, 
his  liability  is  not  so  extensive;  for,  in  case 
of  work  done  by  a  licensee,  the  work  done  is 
done  on  the  licensee's  own  account,  as  his 
own  business,  and  the  profit  of  it  is  his.  It 
is  not  a  case,  thei-efore,  where  the  thing 
which  caused  the  accident  is  a  thing  con- 
tracted for  by  the  owner  of  the  land,  and  for 
which  he  may  be  liable  for  that  reason,  even 
when  done  by  an  independent  contractor,  be- 
cause it  is  a  Uiinf;  dangerous  in  itself,  or  be- 
cause the  doing  of  it  involves  a  duty  to  oth- 
prs,  or  because  it  is  itself  a  nuisance.  Weth- 
vrbee  v.  Partridge,  175  Mass.  185,  66  K.  E. 
804;  Robbitts  T.  Chieago  City,  4  Wall.  670, 
18L.  ed.  432;  Blaok  v.  OhrUt  Church  Pi- 
nattce  Co.  [1894]  A.  C.  48 ;  Pickard  v.  Smith, 
10  0.  B.  N.  S.  470;  Hardaker  v.  Idle  Digt. 
Council  [I80G]  1  Q.  B.  335;  Angus  v.  Dal- 
ton,  L.  R.  4  Q,  B.  Div.  184,  L.  R.  6  App.  Cos. 
,S2Il;  White  v.  Jameson,  L.  R.  18  Eq.  30.3. 
I'^von  more  tlie  erection  of  a  derrick  is  such 
iin  act  that,  if  it  had  been  done  by  an  inde- 
pendent contractor,  and  a  traveler  on  the 
highway  had  been  injured  by  Uie  negligence 
of  tJie  confa'Rctor'a  servants  in  erecting  it, 
the  landowner  would  not  have  been  liable. 
Such  an  act  la  a  mere  transitory  act  done  in 
the  progress  of  the  work,  and  is  what  has 
l)een  described,  for  want  of  a  better  term,  as 
"a  casual  act  of  wrong  or  negligence,"  and 
as  "collateral  negligence."  Pickard  v. 
61  U  R.  A. 


^th,  10  C.  a  27.  &  470;  Anavt  v.  DaUom^ 
L.  B.  4  Q.  B.  Dir.  184,  L.  R.  6  App.  Cas- 

8i!U;  Hardaker  v.  Idle  Ditt.  Oounoil  [1890] 
1  Q.  a.  335;  Robbina  v.  Chicago  City,  4. 
Wall.  079,  18  L.  ed.  432.  But  the  result  of 
Littleback's  erecting  the  derrick  as  he  did 
erect  it,  with  the  guy  stretched  across  the 
highway  so  low  u  to  be  dangerous  to  p|er- 
sons  driving  over  the  way,  WM  the  erection 
of  a  nuisance  on  the  defendant's  land.  We- 
have  DO  doubt  that  an  owner  is  bound  to  see 
to  it  that  his  land  is  so  managed  by  persons 
brought  onto  it  by  him  as  not  to  cause  in- 
jury to  others;  and  that  if  a  structure  is- 
cfptted  on  his  land  by  a  licensee,  which  is  in 
fact  a  nuisance,  and  he  suffers  it  to  remain 
there,  he  is  liable  to  anyone  injured  there- 
by,— at  any  ra.te  when  he  knows  of  the  exist- 
ence of  the  thing  which  ooDitltutes  the  nui- 
sance. That  tiiert  might  be  such  a  duty  on. 
the  owner  of  land  was  suggested  by  Little- 
dale,  J.,  in  Laugher  t.  Pointer,  S  Barn.  A  C. 
547,  500,  a  case  which  had  to  do  with  per- 
sonal property,  but  in  which  the  whole  sub- 
ject was  discussed ;  and  tha.t  suggestion  has 
since  betm  quoted  with  approval.  See  Parke. 
K.,  in  iiuarmau  t.  Burnett,  6  Meee.  ft  W. 
409,  and  In  RapMn  v.  Ouhitt,  0  Meea.  ft  W. 
710,  714;  CresEwell,  J.,  in  Rich  v.  Baater- 
field,  4  C.  B.  783:  Rolfe,  B.,  in  Bobbitt 
London  d  A'.  W,  R.  Co.  4  Exch.  264;  JesseU 
M.  R.,  in  White  v.  Jameeon,  L.  R.  18  Bq. 
303,  303.  This  principle  was  enforced  in 
White  V.  Jameson,  L.  R.  18  Eq.  303 ;  Chib- 
nail  V.  Paul,  21)  Week.  Rep.  636;  Atty.  Oen. 
V.  Stoius,  12  Times  U  R.  76.  And  see- 
Thomas,  J.,  in  Billiard  v.  Bichardeon,  Z 
Gray,  349,  366.  Compare  Tarry  v.  Aahton^ 
L.  R.  1  Q.  B.  Div.  314,  as  to  the  necessity  of 
knowledge  on  the  part  of  the  landowner. 
Though  the  defendant  had  no  control  over 
the  manner  in  which  the  work  was  done  on- 
its  land  by  motion  mm,  yet,  If  a  nuisance- 
was  erected  on  it  by  a  motion  man.  it  was- 
not  only  its  right,  but  its  duty,  to  see  that 
the  nuisance  was  abated. 

We  assume  that  proper  instructions  we  re- 
given  to  the  jury  on  the  preliminary  ques- 
tion of  the  defendant's  liability  in  case  the 
jury  found  that  Lucas  had,  earlier  in  the- 
day,  knocked  the  guy  rope  out  of  the  prop 
which  held  it  up  above  the  highway,  and 
that  the  instructions  which  are  under  dis- 
cussion here  were  given  only  in  case  the  jury 
found  in  favor  of  the  plaintiff  on  that  pre- 
liminary question  of  fact  The  whole- 
charge  is  not  set  forth  in  the  Mil  of  excep- 
tions, and  no  questicm  has  hem  raised  by  the 
defendant  on  this  point,  on  which  the  evi- 
dence was  conflicting.  Under  the  instructions 
upon  which  the  case  was  submitted  to  them, 
the  jury  must  have  found  either  that  work 
done  by  motion  men  is  done  undar  the  control 
of  the  owner  of  the  quarry,  or  that  the  de- 
fendant in  this  ease  knew  of  the  existence 
of  the  derrick,  erected  as  it  was  erected ;  for 
they  were  instructed  that,  unless  they  found 
that  the  >vork  of  motion  men  was  done  un- 
der the  control  of  the  owner  of  the  quan^, 
they  must  find,  to  charge  the  defendant  in 
this  case,  that  the  defendant  contemplated 
that  Hill  would  use  the  derziek  as  it  .was- 
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used  by  him  when  he  began  to  work  as  a  mo- 
tion  man.  That  inclndee  a  finding  that  the 
dafcndauit  loiew  of  the  eriatenee  of  the  der> 
rick.  The  defendant  cannot  oomplain  that 
the  jury  were  told  ^at  they  might  hold  the 
daftoidant  liable  on  ground  that  the  woric 
-done  by  motion  men  ia  done  under  the  land- 
-owner's  control,  lliere  was  no  eridenoe  on 
which  such  a  finding  oould  be  made.  But 
the  defendant  cannot  complain  of  that.  No 
•objeetion  ww  taken  by  it  to  that  part  of  the 
•Aargs. 

Umo^ptiOHM  overrvML 


BOSTON  WOVEN  HOSE  &  BUBBER  COM- 
PANY. 

V. 

Edward  KENDALL  «t  oJ. 
(  Mass........) 

t»  Tke  llMkUltr  «>  *B  •nplttyar  tor  Im- 
IwT  to  wm  Maployw  by  tbn  explosion  of 
•  boiler,  on  the  gronad  of  nei^igenee  In  tell- 
tug  to  dlscoTflr  tbe  defect. Id  the  boiler  bj 
Inspection,  will  not  precldde  the  employer 
trout  reeoverlns  against  tbe  maker  ot  tbe 
boiler,  where  the  employer's  negligence  was 
Induced  by  the  warian^  or  representations 
of  the  maker. 

S.  Itauiuicce  wbleh  an  •■sploycr  Is 
••mvellcd  to  pttr  for  injuries  to  an  em- 
ployee caused  by  tbe  explosion  of  a  boiler  ere 
not  too  remote  to  be  included  In  the  recoTcry 
of  damages  against  tbe  maker  of  the  boiler 
for  breach  of  warranty. 

^  Ttf  admisetoB)  la  e*idenec,  of  m 
patent  for  the  process  of  deTmleomla- 
iav  iMdIa  rab%er  by  bot  uapbtba  vapor  un- 
der pressnre,  is  proper  to  lay  a  foundation 
for  the  patentee's  testimony  that  be  ootlfled 
the  maker  of  a  boiler  wbich  exploded  dnr> 
lag  Bucft  an  experiment,  of  the  net  for  lAleb 
the  boiler  was  intended. 

■A,  Bridcaee  of  experlmeats  made  aft- 
er the  explosloa  of  a  boiler,  with  simi- 
lar machinery  and  with  all  conditions  similar 
except  a  hlniie,  which  did  not  resnlt  In  an  ex- 
^oslon,  is  admlsrible  for  the  purpose  of  show- 
ing that  the  explosion  was  caused  a  detsC' 
tive  hinge. 


(March  2,  IML) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Superior  Court  for  Middlesex  Coun- 
ty made  during  the  trial  of  an  action  seek- 
ing to  hold  defendants  liable  for  injuries  re- 
sulting to  plaintiff  by  reason  of  tne  explo- 
aion  of  a  boiler  manufactured  by  defendants 
upon  plaintilT's  order,  which  resulted  In  a 
verdict  in  plaintiff's  favor.  Overruled. 
The  facts  are  stated  in  the  opinion. 


lieurt.  Alfrocl  Hemenwaj  and  K  S< 
MaeFhenM%  for  defendants: 

niis  is  a  ease  wherdn  plaintilP  sedu 
indemni^  fnnn  defendants  for  what  he  was 

bound  in  law  to  pay,  and  did  pay,  as  dam- 
ages for  its  own  n^ligence. 

Haahua  Iron  <£  Bteel  Co.  v.  Worcester  A 
N.  R.  Oo.  62  N.  H.  159 ;  Old  Colony  R.  Co,  T. 
aiavent,  148  Mass.  363,  19  N.  E.  372. 

Plaintiff's  own  evidence  shows  that,  not- 
withstanding the  defendants'  allied  negU- 

E,  it  could  have  prevented  the  aoddent 
dinaiy  care  at  and  before  the  time  of 
xident. 

Holly  V.  Boston  Gaslight  Co.  8  Oray,  131, 
69  Am.  Dec.  233 ;  Fletcher  v.  Boston  4  M. 
R.  Co.  1  Allen,  9.  79  Am.  Dec.  695. 

Since,  notwithstanding  the  defendants' 
negligence,  tbe  plaintiff,  by  ordinary  care  at 
the  time  of  the  accident,  could  have  pre- 
vented the  aeeident,  its  miseondnet  in  not  bo 
preventing  the  aoddent  was  the  cause  of  the 
accident,  and  it  cannot  recover  from  defend- 
ants. 

Htuhtta  Iron  4  Sfwl  Oo.  T.  Woroeaier  d 
N.  R.  Co.  62  N.  H.  159;  Ooeanio  Steam  yao. 
Go.  V.  Comptmia  Transatlantica  Eepanola, 
134  N.  Y.  461,  31  N.  E.  987,  144  N.  Y.  663, 
39  N.  E.  360;  CFray  v.  Boston  OasUght  Co. 
114  Mass.  149,  19  Am.  Sen.  324;  OhurcMU 
T.  Holt,  127  Mass.  165,  34  Am.  Rep.  365,  131 
Mass.  67,  41  Am.  Rep.  191. 

Plaintiff's  negligence  in  not  diseoverii^ 
and  remedying  tbe  patent  defect  is  not  ex- 
cused in  law  oy  the  alleged  reliance  upon 
defendants,  for  plaintiff  was  bound  in  law  to 
use  the  due  care  (i.  «.,  ordinary  care)  which 
it  admits  would  have  enabled  it  to  discover 
and  remedy  the  defect 

White  V.  Witmtainunet  Co.  7  Onsh.  165 1 
Smith  V.  Smith,  2  Pick.  621,  13  Am.  Dec. 
404;  Lucas  v.  Hew  Bedford  A  T.  R.  Oo.  6 
Gray,  72,  60  Am.  Dee.  406;  Clark  v.  Barring- 
ton,  41  N.  H.  44;  JngaUa  v.  BilU,  9  Met.  1, 
43  Am.  Dec.  846 ;  Palmer  v.  Andoi>0r,  2  Cnah. 
602;  Twsker  v.  Henniker,  41  N.  H.  317. 

The  use  of  the  tank,  laden  with  naphtha 
gas  und«r  80  pounds  pressure,  and  wiuiont 
inspection  to  see  that  tiie  oontenta  were  sa- 
eniely  shut  in,  was  a  fault,  a  misfeasaDos^ 
on  plaintiff's  part,  and  pTevents  it  from  re- 
eoverinc  for  defendants*  prior  negligence. 

As  plaintiff's  evidence  shows  that  ordi- 
nary care  by  it  would  have  prevented  the  ex- 
plosion, it  cannot  recover  upon  the  contract 
of  warranty  the  damues  claimed. 

Lofeer  T.  Damony  if  Piek.  £84;  Dodd  t. 
Jones,  137  Mass.  322. 

Mr.  Coarad  Hemo,  for  plaintiff: 

The  defendants  woiUd  have  been  liable  to 
the  injured  employees  for  the  full  anoount 
received  1^  tbe  employeea  from  the  plain- 
tiff. 


Nora. — ^The  above  case  Is  an  annsnal  one,  as 
It  tarns  on  tbe  qnestlon  of  tbe  effect  of  negll- 
-gence  of  an  employer  toward  bis  employees  In 
falling  to  dlB<*over  a  defect  in  appliances,  witb 
respect  to  his  own  right  of  action  against  the 
maker  of  tbe  defective  article  to  recover  for 
tbe  damngea  which  he  baa  sostalned.  Tbe  deci- 
sion that  his  own  negllgenoe.  though  making 
Um  lial>le  to  the  employes,  doss  not  preclude 
recovery  against  the  maker  of  tbe  article,  be- 
Jil  L.  R.  A. 


cause  bis  negligence  was  Indaced'by  tbe  maker*! 
warranty  or  representations.  Is  probably  the 
flrat  on  this  exact  point.  Earlier  cases  that 
touch  on  tbe  general  question  of  the  llabllltr 
for  Injarlea  censed  by  explosions  of  boilers  or 
similar  articles  are  Ryan  v.  Los  Angeles  Ice  ft 
Cold  Storage  Co.  (Cal.)  32  L.  R.  A  624:  and 
LoDlBTlIte.  N.  A.  A  C.  S>  Co.  T.  Lynch  (Ind.)  84 
L.  B.  A.  29S. 
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Hayea  r.  PTtiladelphia  Coal  d  I.  Co.' 150 
Mass.  457,  23  N.  E.  225;  Toomey  v.  Donovan, 
158  Mafls.  232,  33  N.  E.  396;  Finnegan  v. 
Fall  River  Oaatoorka  Co.  159  Mass.  311,  34 
N.  E.  523;  Uulchey  v.  Methodist  Religious 
iSoc.  125  Mass.  487 ;  Devlin  v.  Smith,  89  N. 
Y.  470.  42  Am.  Rep.  311 ;  Elliott  v.  Hall,  L. 
B.  16  Q.  B.  Dir.  315;  Heaven  t.  Pender,  L. 
R.  11  Q.  B.  Dir.  S03;  Jfarn«y  v.  Scott 
[1899]  1  Q.  B.  986;  Motobray  v.  Jfcrry- 
tpeathcr  [1895]  2  Q.  B.  040. 

From  this  liability  to  the  injured  em- 
ployees,  the  defendants  have  been  relieved 
by  the  releases  given  the  employees  to  the 
plaintifT,  in  consideration  of  the  mon^  paid 
to  them  by  the  plaintiff. 

Leddy  v.  Barney,  139  IfasB.  394,  2  N.  E. 
107 ;  OoM  T.  EllUon,  136  Mass.  503;  Brown 
T.  Cambridge,  3  Allen,  474. 

The  circumstance  that  the  plaintiff  was 
Diligent  toward  its  employees  in  failing  to 
discover  or  remedy  the  defect  in  the  boiler 
does  not  relieve  the  defendants  from  liabil- 
ity to  the  plaintiff  for  manufacturing  a  de- 
fective boiler,  because  the  plaintiff  owed  no 
duty  to  the  defendants  to  inapeet  the  boiler 
in  order  *o  see  that  it  was  safe  to  use  at  a 
pressure  of  leaa  than  100  pounds  pur  sqnars 
inch,  and  the  parties  were  not  in  pari  de- 
licto. 

Boston  T.  Ooon,  176  Mass.  283,  56  N.  E. 
287;  Holyoke  v.  Badley  Co.  174  Mass.  424, 
54  K.  E.  889;  Lowell  Boston  A  L.  R.  Corp. 
23  Pick.  24,  34  Am.  Dec  33;  Cray  v.  Boston 
GiuUght  Co.  114  Mass.  149,  19  Am.  Rep. 
324;  Old  Colony  R.  Co.  t.  Blooms,  148  Mass. 
363,  19  N.  £.  372;  WUliams  v.  Menier.  144 
Mass.  413,  11  N.  E.  720;  Jacobs  T.  Pollard, 
10  Cush.  287,  67  Am.  Dec.  105;  Stoansey  v. 
OhoM,  16  Gray,  303;  Mowbray  v.  Merry- 
weather  [1895]  1  Q.  B.  857,  [1895]  2  Q.  B. 
640;  Washington  Gaslight  Co.  v.  District  of 
Columbia,  161  U.  S.  316,  40  L.  ed.  712,  16 
Sup.  Ct  Rep.  664;  Chicago  t.  Robbins,  2 
Black.  418,  17  L.  ed.  298;  Fhitadelphia  Co. 
T.  Central  Traction  Go.  165  Fa.  456,  30  Atl. 
934;  Oceanic  Steam  Jfav.  Co.  v.  Compania 
Transatlantioa  Espanola,  134  N.  Y.  461,  31 
N.  E.  987 :  Smith  v.  Poran,  43  Conn.  244,  21 
Am.  Kep.  647 ;  Grand  Trunk  R.  Co.  v.  Lath- 
am, 63  Me.  177. 

As  the  defendants  were  the  "active  -cause" 
of  the  injury,  and  the  plaintiff's  negligence 
consisted  merelT  tn  the  failure  to  "discover 
and  remedy"  the  defect  in  the  boiler,  the 
plaintiff  may  recover  over  against  the  de- 
fendants the  money  it  was  obliged  to  pay  to 
its  employees. 

Holyoke  v.  Hadley  Co.  174  Mass.  424,  54 
N.  E.  889;  Cray  v.  Boston  Gaslight  Co.  114 
Mass.  149.  19  Am.  Rep.  324;  Old  Colony  R. 
Co.  T.  Slavens,  148  Mass.  363,  19  H.  E.  372; 
ChurohiU  T.  Bolt,  131  Mass.  67,  41  Am.  Rep. 
101.  127  Mmb.  165,  34  Am.  Rep.  365; 
Oceanic  Steam  Wav.  Co.  v.  Compania  Trtms- 
otlantioa  Eapanola,  134  N.  Y.  461,  31  N.  E. 
987,  144  N.  Y.  663,  30  N.  E.  960;  Orand 
Trunk  R.  Co.  v.  Latham,  63  Me.  177;  Smith 
V.  Foran,  43  Conn.  244,  21  Am.  Rep.  647; 
Mowbray  v.  Merryweather  [1896]  2  Q.  B. 
640;  Nashua  Iron  d  Steel  Co.  v.  Worcester 
d  N.  B.  Co.  62  N.  H.  159;  Nashua  Iron  d 
61  L.  R.  A. 


Steel  Co.  V.  Briish,  33  0.  C.  A.  456,  50  XJ.  & 
App.  461,  91  Fed.  Rep.  213. 

The  plaintiff  was  bound  by  the  law  to  pay 
its  injured  employees  the  sums  which  it  did 
pay  them,  and  the  payment  was  not  a  gratu- 
ity. 

^'ord  y.  Pitehburg  R.  Co.  110  Mass.  2401,. 
14  Am.  Rep.  598;  Spicer  v.  South  Boatom 
Iron  Co.  138  Mass.  420;  Laicless  t.  CohmcM- 
Gut  River  R.  Co.  136  Mass.  1 ;  Graham  v.  BaO- 
ger,  164  Mass.  42,  41  N.  E.  61;  Mowbray.-*, 
Merryweather  [1895]  2  Q.  B.  640;  JfanMy 
V.  Scott  [1899]  1  Q.  B.  986. 

The  circumstance  that  the  plaintiff  was 
exposed  to  this  liabilitA'  to  its  employees  by 
the  negligent  act  of  the  defendants  in  fur- 
nishing a  defective  boiler  does  not  relier* 
the  plaintiff  from  liability  to  its  employees.. 

Old  Colony  R.  Co.  T.  Slavens,  148  Mass. 
363,  10  N.  E.  372. 

The  measure  of  damages'  is  the  sum  for 
which  the  defendants,  ^ng  the  first  and 
principal  Wrongdoers,  were*  originally  liable- 
to  the  injured  empl<^ees,  before  the  rdeasas- 
were  given  to  the  plaintiff. 

LoweU  V.  Boston  d  L.  B.  Corp.  23  Rck. 
24,  34  Am.  Dec.  33 ;  Gray  v.  Boston  Gaslight 
Co.  114  Mass.  149,  19  Am.  Rep.  324;  Old 
Colony  B.  Co.  v.  Slavens,  148  Mass.  363,  19 
N.  E.  372;  Mowbray  v.  Merryweather  [1895] 
2  Q.  B.  640;  Washington  Gaslight  Co.  v. 
District  of  Columbia,  161  U.  8.  316,  40  U. 
ed.  712,  16  Bnp.  Ct.  Rep.  664. 

Holmes,  Ch.  J.,  delivered  the  o^nion  of 
the  court; 

This  is  an  action  to  recover  damages  which 
the  plaintiff  bad  to  pay  to  its  employees  for 
personal  injuries  caused  by  an  explosion  of 
a  boiler  made  by  the  defendants.  The  facts 
may  be  stated  in  a  few  words.  Ihe  defend- 
ants, who  were  first-class  boiler  makers,  un- 
dertook to  make  for  the  plaintiff  a  boiler 
which  would  stand  a  working  pressure  of 
100  pounds,  and,  on  the  plaintiff's  testimony ,- 
understood  that  the  boiler  was  to  be  used  to- 
contain  naphtha  vapor  for  experiments  in  de- 
vulcanizing  india  rubber.  An  experiment 
was  tried,  and,  at  a  pressure  of  less  than  lOO- 
pounds,  the  naphtha  vapor  blew  out  the  pack- 
ing between  the  door  and  the  end  of  the  boil- 
er by  the  side  of  the  hinge,  escaped  into  the- 
air,  ignited,  and  caused  the  damage  for 
which  the  plaintiff  had  to  pay.  According- 
to  the  plaintiff's  evidence  the  accident  waa 
due  to  an  improper  construction  of  the  hinge, 
which,  by  not  having  play  enough,  prevented 
that  part  of  the  door  which  was  nearest  to  it 
from  being  pressed  close  to  the  boiler  end  by 
clamps  which  were  used  for  that  purpose. 

At  the  trial  the  defendants  asked  many 
rulings  and  took  many  exceptions,  but  in  the- 
main  they  are  condensed  by  the  present  ar- 
gument into  the  general  proposition  that,  in- 
as  much  as  the  plaintiff  could  not  have  been 
compelled  to  pay  its  workmen  except  on  tb» 
ground  that  It  had  been  wanting  in  due  care, 
it  cannot  hold  the  defendants  answerable  for 
tvhat  would  not  have  happened  if  the  plain- 
tiff had  done  its  duty.  The  case  is  treated 
by  the  defendants'  counsel  as  if  it  stood  on 
the  same  footing  as  one  where  a  pluntiS 
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sedcfl  to  recover  for  personal  injuries  to 
himedf  to  which  his  own  n^ligence  has  con- 
tributed. But  the  judge  allowed  the  plain* 
tiff  to  recover  a  verdict  on  proving,  as  it  did 
to  the  satisfaction  of  the  JU17,  that  it  was 
liable  for  the  damages  which  it  paid,  and 
also  that,  although  n^ligent  as  toward  its 
servants;  it  bad  shown  all  the  care  which  the 
defendiints  hmd  a  right  to  expect. 

We  are  folly  aware  of  the  difficulties  in  the 
way  of  holding  a  person  liable  for  damage 
when  the  tort  of  another  has  intervened  be' 
tween  his  act  and  the  result  complained  of. 
Olynn  v.  Central  R.  Co.  175  Mass.  510,  511, 
56  N.  E.  ft98,  and  cases  cited.  Nevertheless, 
it  is  held  by  our  decisions  that  in  some  cases 
of  that  sort  there  may  be  a  recovery,  and 
this  seems  to  be  recognized  in  the  case  upon 
which  the  defendants  chiefly  rely.  Nashua 
Iron  d  Bteel  Co.  v.  Worcester  &  N.  R.  Oo.  02 
N.  H.  159.  The  defendants,  to  bring  them- 
selves within  the  distinctions  there  taken, 
insist  that  we  must  assume  that  the  plain- 
tiff here  might  have  prevented  the  accident 
by  ordinary  care,  because  it  must  have  been 
held  liable  on  the  ground  of  a  want  of  such 
care,  and  that,  in  such  a  case  at  least,  it  can- 
not make  tlA  defendants  indemnify  It. 

We  are  of  opinion  that  the  plaintiff  is  en- 
titled to  hold  its  verdict,  and  that  if  indem- 
nity ever  is  to  be  recovered,  short  of  an  ex- 
press contract  of  insurance,  for  what  is  in 
form  the  result  of  a  tort  on  the  plaintiff's 
part,  this  case  belongs  to  the  class  in  which 
it  should  be  allowed.  The  plaintifl^s  miscon- 
duet  consisted  in  a  failure  to  discover  by  in- 
apeetion  a  defect  In  an  article  specially  made 
for  it,  and  probably  not  falling  within  the 
exceptional  rule  as  to  well-known  articles 
made  by  reputable  makers  and  sold  in  the 
market  reaay  for  use.  Shea  v.  Wellington, 
163  Mass.  3C4,  369,  40  N.  E.  173.  Such  a 
failure  might  make  the  plaintiff  answerable 
to  it«  men,  but  even  if  its  conduct  be  called 
wmnt  of  ordinaiy  eare,  it  was  induced,  as  we 
must  assume  after  the  verdict,  by  the  war- 
ranty or  representations  of  the  defendants. 
The  very  purpose  of  the  warranty  was  that 
the  boiler  should  be  used  in  the  plaintiff's 
works  with  reliance  upon  the  defendant's 
judgment  in  a  matter  as  to  which  the  de- 
fendants were  experts  and  the  plaintiff  pre- 
sumably was  not.  Whether  the  false  war- 
ranty be  called  a  tort  or  a  breach  of  contract 
the  consequence  which  ensued  must  be  tak- 
m  to  have  been  contemplated,  and  was  not 
too  remote. 

The  fact  that  the  reliance  was  not  justi- 
fied as  toward  the  men  does  not  do  away 
with  the  fact  that  the  defendants  invited  it 
with  notice  of  what  might  be  the  conse- 
quences if  it  should  be  misplaced,  and  there 
is  no  policy  of  the  law  opposed  to  their  being 
held  to  make  their  representations  good. 
&eo  Stat.  1894.  chap.  622,  S  29.  The  Mew 
Hampahire  deeisiCT  im  not  against  it,  and 
there  i»  an  English  case  which  went  to  the 
court  of  appeus,  which  is  very  much  in 
point.  Mowbray  v.  Merryweather  [1895]  1 
Q.  B.  857,  [1895]  2  Q.  B.  640.  It  is  intimated 
in  that  case  that  the  woriEinan  himself  could 
have  recovered  in  the  first  place  against  the 
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defendant.  Whether  tliat  la  a  neceBsair  con- 
dition of  a  recovery  over  we  need  not  con- 
sider. See  Bolyoke  v.  Hadley  Co.  174  Mass. 
424,  428,  54  N.  E.  889;  OoMoUdated  Band- 
Metiiod  Lasting  liach.  Co.  v.  Bradley,  171 
Mass.  127,  134,  60  N.  E.  404.  There  are 
many  cases  in  our  own  and  other  repurts, 
whi<^  offer  as  strong  or  stronger  applica- 
tions of  the  principle  of  liabili^  over.  Qray 
V.  Boston  Qaalight  Co.  114  Mass.  149, 10  Am. 
Bep.  324;  Churchill  v.  Bolt,  127  Mass.  165, 
34  Am.  Kep.  355,  131  Mass.  67,  41  Am.  Rep. 
191 ;  Old  Colony  R.  Co.  v.  Slavena,  148  Mass, 
363,  19  N.  E.  372;  Bolyohe  v.  Hadley  Co. 
174  Mass.  424,  64  N.  E.  889;  Wajihington 
Gaslight  Co.  v.  District  of  Columbia,  161  U. 
8.  316,  327*  328.  40  L.  ed.  712,  718, 
719,  10  Sup.  Ct.  Rep.  564;  Ooeanio- 
Steam  Nav.  Co.  v.  Compania  Trans- 
attantica  Espanola,  134  N.  Y.  461,  31  N.  E> 
987. 

Two  exceptions  were  taken  to  the  admi»- 
eion  of  evidence.  The  first  was  to  the  ad- 
mission of  a  patent  for  a  process  of  devul- 
canizing  india  rubber  by  hot  naphtha  vapor 
under  pressure,  granted  to  Dr.  Clark,  for 
whose  experiments  the  boiler  was  ordered. 
This  laid  a  foundation  for  Clark's  testimony 
that  he  notilled  the  defendants  of  the  use  for 
which  the  boiler  was  wanted.  The  other  ex- 
ception was  to  letting  in  testimony  that  ex- 
periments two  or  three  months  later  with  a. 
similar  machine,  and  with  all  conditions  sim- 
ilar except  the  hinge,  did  not  result  in  at> 
explosion.  Evidence  to  the  same  point  al- 
ready had  been  let  in  before  the  exception 
was  taken,  and,  even  if  an  exception  properly 
were  open,  we  should  hesitate  to  sustain  it, 
considering  that  the  result  in  some  degree 
tended  to  confirm  the  theory  that  the  con- 
struction of  the  hinge  caused  the  trouble. 

Ececeptions  overruled. 


John  B.  SWEETLAND 

V. 

LYNN   ft    BOSTON    RAILROAD  COM- 
PANY. 

(  Uass  ) 

1.  The  dvestlon  whether  m  pKaaenser 
riding  oa  the  front  platform  of  an  clectrlc 
car  Is  In  tbe  exercise  of  due  care  Is  ordtosrllr 
for  the  Jury. 

2.  A  rule  forblddlas  passeasora  mm 
eleetrle  ears  to  ride  oa  tfeefroat plat- 
form, and  declaring  that  the  companj  will 

NoTB, — As  to  negligence  of  paasengcr  on 
street  car  In  standing  00  platform  see  former 
cases  In  this  serlei  as  followa:  Upham  v.  De- 
troit City  R.  Co.  (Mich.)  12  L.  B.  A.  129,  and 
note;  Hawkins  v.  Front  Street  Cable  R.  Co. 
(Wash.)  16  L.  R.  A.  808;  Elliott  ▼.  Newport 
Street  R.  Co.  (B.  I.)  23  L.  R.  A.  208;  Muldoon 
V.  Seattle  Cltj  R.  Co.  (Wash.)  22  L.  R.  A.  794; 
Vail  T.  Broadway  B.  Co.  (N.  Y.)  80  L.  B.  A. 
628 ;  and  North  Chicago  Street  R.  .Co.  Baur 
(HI.)  43  L.  B.  A.  108. 

For  waiver  bj  railroad  company  of  mle 
against  riding  on  platform,  see  former  case  In 
this  series  of  Graham  v.  UcNtlli  (WaA.)  43  L. 
R.  A.  300. 
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Dot  be  nmeiudbla  for  their  ufety  there,  la. 
a  reasonaUe  one^  for  the  vlolatlmi  of  whl^  m 
pawenger  mar  be  denied  any  remedy  tor  la- 
JoiT  renltlng  tberef rom. 
^  A  evaton  to  receive  puaeasevs  «p- 
oa  tlie  front  »b<  rear  platforau  of 
electric  cars  wlthoat  qneatlon,  and  to  raealTe 
fare  from  them.  Will  oonitltute  a  waiver  and 
abandonmeot  of  a  rale  which  forbids  them  to 
ride  there. 

-4>  Ollloera  of  WLn  eleetrlo-rallwar  com- 
pmnr  are  aoppoied  to  know  the  babltaal 
method!  of  their  tarranta  in  manastng  their 
■cara. 

(Febmary  38.  1901.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Essex  Oninty 
■made  during  the  trial  of  an  action  brought  to 
reoover  damages  for  personal  injuries  al- 
leged to  have  been  caused  1^  drfendant'B  ne^ 
li^noe,  which  reeulted  in  m  verdlot  In  plain- 
tiff's favor.  Overruled. 

Plaintiff  was  a  passenger  iipoa  an  electric 
■ear  of  the  defendant.  At  the  time  he  board- 
-ed  the  ear  all  the  eeaita  were  taken  and  peo- 
^e  were  standing  on  the  inside  of  the  car. 
Plaintiff  was  smoking,  and  took  his  place 
with  others  upon  the  front  platform  of  the 
■oar.  When  the  car  approached  a  switch,  the 
speed  WES  increased,  and  the  car  unexpected- 
ly running  on  to  the  switdi,  gave  a  lurch  and 
threw  plaintiff  off  and  injuted  him. 
Further  facts  appear  in  the  <^inion. 
JfeMrs.  H.  T.  Hnvbwt  and  D.  B.  Kail 
-for  defendant, 

if  Mars.  J«sep!h  F.  Hannaa  and  Wil- 
]la»  H.  iniee,  for  plaintiff: 

The  defendant  must  be  held  to  have  ha«l 
""reaBonAble  cause  to  know  anything  that 
was  habitually  and  openly  draie  on  its  cars." 

Nichols  V.  Z]/nn  A  B.  B.  Co.  168  Maas.  028, 
<47  N.  E.  427. 

The  praotioe  of  stopping  to  receive  pa— en- 
gers  who  must  stand  va  the  running  board 
or  the  steps  of  the  ear>  when  seats  and  plat- 
forma  are  full,  and  of  oolleoting  fares  of  such 
passengws,  is  as  eommon  now  aa  it  ma  in 
the  da^  ci  the  deoisions  rdating  to  horse 
4ara. 

Such  practice  ia  notorious. 

MeeMl  V.  Lynn  d  B.  R.  Co.  8  Allen.  234 ; 
Ijapointe  v.  iftdilleaeat  R.  Co.  144  Maas.  18, 
10  N.  E.  497 ;  Cummings  v.  WoreoBtor,  L.  d 
a.  Street  B.  Co.  166  Maaa.  220.  44  N.  B.  126 ; 
Wildo  V.  Lj/im  d  B.  B.  Co.  163  Mass.  533,  40 
N.  E.  8S1 ;  Beat  t.  LoweU  d  D.  Street  R.  Co. 
167  Mass.  444,  32  N.  £.  6S3;  O'Tieill  v.  Lynn 
A  B.  R.  Co.  155  Mass.  371,  20  N.  E.  630; 
Wilton  V.  Middletees  R.  Co.  125  Maas.  ISO, 
107  Maaa.  108,  9  Am.  Rep.  11. 

A  breach  of  the  carrier's  rule  will  not 
■amount  to  contributory  negligence  when  it 
appears  that  the  carrier  ha«  habitually  per- 
mitted the  regulation  to  be  disregarded. 

6  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  648; 
Chioayo,  it.  d  8t.  P.  R.  Co.  v.  Lowell,  161  U. 
S.  200,  88  L.  ed.  131,  14  Sup.  Ct  Rep.  281 ; 
Vonea  v.  Chicago,  St.  P.  M.  d  0.  B.  Co.  43 
Minn.  270,  46  N.  W.  444;  Veto  York,  h.  S.  d 
W.  B.  Co.  r.  Ball,  58  N.  J.  L.  2B6,  21  Atl. 
1062. 
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KMwltoB,  J.,  delivered  the  .opinion-  of 

tiie  court: 

There  was  evidence  of  negiigcnee  on  the 
part  of  defendant's  motcHman  in  nua- 
ning  the  car.  The  car  was  about  to  pass 
over  a  frog  at  a  curve  where  the  defendant's 

rules  required  Uiat  cars  should  not  be  run 
faster  than  4  miles  an  hour,  sjmI  there  was 
testimony  that  the  car  was  auddenly  started 
up  just  before  it  reached  the  iroa,  and  was 
•going  at  the  rato  of  12  or  IS  miles  an  hour 
whoi  it  struck  the  frog  and  threw  the  plain* 
tiff  off.  niere  yna  alao  evidence  from  mlAA 
the  jury  might  find  that  the  plaintiff  was  ia 
the  ezerdae  of  due  ear«^  notwithstanding 
that  he  was  riding  on  the  front  ^atform  of 
the  car,  unless  he  was  acting  in  violation  of 
cue  of  the  defendant's  rules  in  being  there. 
Ordinarily  it  ia  a  question  of  fact  for  a  jury 
whether  a  passenger  riding  on  the  front  ^ilat^ 
form  of  an  electric  car  or  a  horae  car  is  in 
the  exercise  of  due  care.  Lapointe  v.  MiddU- 
sea  R.  Co.  144  Mass.  18-21,  10  N.  B.  497 ; 
Cumminga  v.  Woroetter,  L.  d  S.  Street  R. 
Co.  166  Ma*s.  220,  44  N.  E.  126;  Wilde  r. 
Lynn  d  B.  R.  Co.  163  Mass.  S33,  40  N.  E. 
851;  Baal  v.  Lotcell  d  D.  Street  R.  Co.  157 
Mass.  444,  32  N.  E.  653. 

The  remaining  question  in  the  case  relates 
to  the  effect  oi  a  nmi  attached  to  the  hood 
of  the  car  bef<Nre  and  at  the  time  of  the  ac- 
cident, whidi  reed  as  follows:  "Notice. 
All  persons  are  forbidden  to  be  tm  the  front 
plauorm  of  this  car,  and  this  company  will 
not  be  reaptHisible  for  their  safety.  Per  or- 
der  of  the  directors."  This  purports  to  be  a 
prohibition  of  passengers  from  riding  on  the 
front  plat/orm,  and  not  a  notice  stsXing  the 
terms  on  which  they  may  ride  there.  Tha 
judge  rightly  instructed  the  jury  VbAt  such 
a  rule  would  be  reasonable  { O'Neill  v.  Lynn 
d  B.  R.  Co.  166  Maas.  371.  29  N.  E.  630), 
and  that,  if  the  plaintiff  was  intentionally 
violating  the  rule,  he  oould  not  reoover 
(Dodge  v.  Boston  d  B.  8.  8.  Co.  148  Mass. 
20",  2  L.  R.  A.  83,  19  N.  E.  373;  Wills  v. 
Lynn  d  B.  R.  Co.  129  Mass.  361).  But  the 
jury  were  permitted  to  find  tiiat.  notwith- 
standing the  aign,  the  rule,  if  it  ever  was  in- 
tended to  be  a  rule,  had  been  allowed  by  the 
defendant  to  beoome  a  dead  letter,  so  that  in 
eflect  the  case  was  as  if  there  never  had  been 
such  a  rule.  We  have  no  doubt  that  a  rail- 
road company,  after  making  a  rule  in  regard 
to  the  ccmduet  of  passengers,  may  waive  and 
abandon  it,  and  treat  passengers  as  if  it 
had  never  existed,  and  thus  lead  them  to  be- 
lieve that  the  rule  is  no  lon^  in  force.  If 
a  railroad  company  does  this,  it  cannot  set 
up  tiie  rule  to  defeat  the  rightful  claim  (rf  a 
pasRcnger  who  has  acted  in  the  well-war- 
ranted belief  that  the  rule  is  not  in  force. 
Chicago,  M.  d  St.  P.  R.  Co.  v.  Lotoell,  161  U. 
8.  20»,  38  L.  ed.  131.  14  Sup.  Ct.  Ztep.  281; 
DubliH,  W.  d  W.  B.  Co.  V.  Slattery.  L  R.  S 
App.  Gas.  1156;  Jones  v.  Chicago,  Bt.  P.,  U. 
d  0.  R.  Co.  43  Minn.  279,  40  N.  W.  444: 
Nwo  York,  L.  E.dW.B,  Co.  v.  Ball,  £8  N. 
J.  L.  286, 21  Atl.  1052.  If  such  signs  as  this 
are  ^laoed  over  the  front  platform  of  cara. 
and  if  afterwards  the  persons  in  charge  of 
the  cara  are  aooustomed  ts  teceuee  jiwiiwi- 
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^en  npiHt  tlw  oua  in  nidi  nnniben  u  to 
4rowd  the  front  and  rear  platforms,  a«  well 
4a  the  other  parts  of  the  cars,  and  the  pas- 
-wigerk  are  [lermitted  to  ride  freely  and 
without  question  apon  the  front  platforms, 
paying  for  so  riding  the  usual  fs^e,  the  pas- 
•engers  may  well  l»lieTe,  and  the  jury  may 
weU  And,  Uiat  the  notice  was  not  intended 
«■  *  rule  to  be  obeyed,  and  that  the  front 


platforms  were  intended  hgr  the  company  to 
be  used  by  passengers,  'fht  officers  of  the 
company  might  be  8uj)poBed  to  know  the  ha- 
bitual methods  of  their  servants  in  managing 
their  cars.  We  are  of  opinion  that  the  in- 
structions were  correct,  and  that  the  evi- 
dence well  warranted  the  submission  of  the 
questions  to  tlie  jury. 
Eaxeptioru  overruled. 


MICmOAN  SUPREME  COXmT. 


Qmga  D.  CLARK  «t  at.,  Pl/f  s.  tn  Brr^ 

V. 

AlTin  W.  NEKDHAM,  et  ol. 


(. 


.Ulch. 


Jk  leaM  kr  a  Arm  of  mil  Itm  machlnerr' 
Med  1b  the  m»Hufaetar«  «f  eliapleta 
or  m««h«ra,  witb  an  ssreenent  that  thejr 
will  not  for  eve  j^re  maDafiaetDre  or  sell 
any  ebaplets  or  anvbora  except  that  the/ 
mMj  (urnlsb  double-beaded  ebaplets  for  the 
ue  of  a  single  third  party,  upon  tbe  execo- 
tlon  of  whlcb  lease  tbe  leasee  leasee  back  the 
SMrblnery  to  the  flrat  lessor  to  uss  for  aor 
purpose  except  for  tbe  maoufscture  of  chap- 
lets  or  anchors, — coostltutes  an  lllesal  con- 
tract In  restraint  of  trade,  where  It  Is  not 
United  as  to  tarrltorj,  and  tbe  lessor  bss 
bsen  sngaged  In  carrrlaf  on  such  buslnoM  tn 
other  Mates. 

(Octobsr  81,  1000.) 

IjiRKOR  to  Uia  Oirenit  Court  for  Wayne 
JU  County  to  review  a  judgment  in  favor  of 
•defendants  in  an  action  brought  to  reoover 
tha  amount  allied  to  be  due  under  a  leas- 
ing QontraeL  Affirmed, 

Statement  by  Orant,  J.: 

PlaiutifTs  are  copartners  carrying  on  a 
enanufacturing  business  in  ConneeUeut  One 
portion  of  tbeir  biuiness  was  tbe  manu- 
laeture  of  ebaplets,  which  consist  of  pieces 
•of  wire  and  a  plate  riveted  to  the  ends  to 
snpport  cores  in  castings.  Double-headed 
■diapleta  are  need  in  making  east-iron  boilers 
and  heavier  castings.  The  defendants  are 
copartners  carrying  on  a  like  business  in 
Michigan,  at  Detroit  Negotiations  were 
enter^  into  between  the  parties  to  induce 
plaintiffs  to  cea^e  tlie  manufacture  of  these 
•ebaplets.  These  ne^tiations  culminated  on 
Korember  4,  1897,  in  making  the  following 
lease,  so  called:  "Thia  agreement,  entered 
into  this  4tfa  day  of  November,  1897,  between 


Clark  &  Cowles,  of  Plalnville,  Connecticut, 
as  parties  ol  the  first  part,  and  the  Empire 
Wire  &  Nail  Company,  of  DeUoit,  Michigan, 
as  parties  of  tbe  second  part,  witnesseth: 
The  flrst  parties,  in  consideration  of  the  pay- 
ments to  be  mode  to  them  as  hereinafter 
stated  by  the  second  parties,  do  hereby  lease 
and  let  to  the  second  parties,  their  heirs, 
executors,  and  assigns,  all  of  the  machinery 
of  every  name  and  nature  now  used  or  be- 
lonf^ng  to  Uie  parties  of  the  first  part,  in 
tlieir  building  at  Flainville,  Connecticut,  or 
elsewhere,  used  by  them  or  others  for  the 
manufacture  of  chaplete  or  anchors,  for  tlie 
term  nf  one  year  from  and  after  date  here- 
of, with  tiie  right  in  second  parties  to  ex- 
tend said  time  one  year  at  a  Unie  until  the 
expiration  of  five  years,  if  the  second  parties 
frive  to  flrst  parties  thirty  days'  notice  of 
their  intention  to  extmd  the  time  for  an* 
other  year,  before  the  expiratiim  of  tbe  cur- 
rent year.  In  consideration  of  the  above 
and  the  agreement  hereinafter  set  forth,  the 
second  parties  agree  to  pay  to  the  flrst  party 
the  sum  of  $1,500  per  year,  payable  $300 
in  cash,  and  $100  each  month  in  advance. 
As  a  part  consideration  of  the  above,  and  tha 
payment  of  tlie  sum  aforesaid  by  the  second 
parties,  the  first  parties  agree  and  do  here- 
by bind  tAemselves  not  to  manufacture  or 
sell,  or  in  any  vray  engage  in  the  manufno- 
ture  or  sale  of,  said  cliapiete  or  anchors  dur- 
ing  tlie  continuance  of  this  lease,  except  that 
they  may  sell  to  and  manufacture  for  the 
A.  A.  Griftiiig  Iron  Co.  of  Jersey  City,  New 
Jersey,  double-headed  ebaplets  for  their  own 
use.  .  .  ,"  Tbe  balance  of  this  agree- 
ment is  immaterial.  "This  agreement,  enter- 
ed into  this  4th  day  of  November,  1897, 
between  the  Empire  Wire  &  Nail  Co.,  of 
Detroit,  Michigan,  party  of  the  flrst  part, 
and  Clark  A  Cowles,  of  Plainvllle,  Connec- 
ticut, parties  of  tbe  second  part,  witnesseth: 
The  flrst  pai-ty  in  consideration  of  $1,  re- 
ceipt of  wnich  is  hereby  acknowledged,  and 


Nom — As  to  validity  of  contracts  tn  re- 
atralnt  of  trsde  without  limitation  of  place, 
aee  earlier  snthorttles  la  thfs  series  as  follows: 
<}iiiDewell  Fire  Alarm  Teleg.  Co.  v.  Crane 
tHaas.)  22  L.  K.  A.  673.  and  note;  Lntkln  Rule 
•Co.  V.  Frlbgelt  (Ohio)  41  L.  R.  A.  186;  Anchor 
■iectrle  Co.  v.  Hawks  (Mass.)  41  L.  R.  A.  189. 

For  snob  earlier  authorities  on  contracts  to 
stifle  competition  or  In  partial  restraint  of 
trade,  aee  also  ["eople  v.  North  Ulver  Sujnir  Ref. 
'Co.  (N.  V.)  2  L.  R.  A.  33,  and  note;  Richardson 
V.  Bnbl  (Mich.)  6  L.  B.  A.  4S7,  and  note;  Na- 
tional BeoeOt  Co.  T.  Union  HosplUI  Co. 
■ffl  L.  R.  A.  60 


(Minn.)  11  L.  R.  A.  437,  and  note;  Qtnoll 
Giles  (8.  C.)  4  L.  R.  A.  157.  and  note;  Herres- 

boir  V.  Itoutlneau  (R.  I.)  8  L.  R.  A.  469,  and 
note;  Otoiicedter  Isinglass  &  Glue  Co.  v.  Rus- 
sia Cement  Co.  (Maas.)  12  L.  R.  A.  B63 :  Texas 
Standnrd  Cotton  Oil  Co.  v.  Adoae  (Tex.)  15  L. 
R.  A.  SB8:  Lorejor  v.  Mlchels  (Mich.)  IS  L.  R. 
A.  770 :  Nester  v.  Continental  Brewing  Co. 
(Pa.)  24  L.  R.  A.  247;  Oakdale  Mfg.  Co.  v. 
Garst  (R.  I.)  23  L.  R.  A.  639:  Kramer  t.  Old 
(N.  C.)  84  L.  R.  A.  3«9;  Cowan  v.  Falrbrotber 
(N.  C.)  32  L.  R.  A.  829;  and  Trenton  Potteries 
Co.  v.  Ollpbant  (N.  J.  Bq.)  46  L.  P.--As.?5!iL I  „ 
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other  Taliuble  coDsideratioiu,  received  to  it« 
full  satiBfaction  of  the  parties  of  the  sectrnd 
part,  doea  hereby  lease  and  let  to  Uie  said 
Becond  parties,  their  heirs,  executors, 
and  assigns,  all  the  machinery  of  every 
name  and  nature  now  controlled  by 
or  belonging  to  the  party  of  the 
first  parti  virtue  of  a  lease  from  the  par- 
ties of  the  second  part,  of  wen  date  heremth, 
situated  in  the  buildings  of  the  parties  of  the 
•eonnd  port  at  Plainville,  Connecticut,  or 
elsewhere,  used  by  them  or  others  for  the 
manufacture  of  chaplets  or  anchors,  for  the 
term  of  one  year  from  and  after  date 
hereof,  with  the  right  in  the  second  party  to 
extend  said  lease  for  one  year  at  a  time  until 
the  expiration  of  five  yean,  for  the  purpose 
of  manufacturing  onyuiing  whatever,  except 
flbaplets  or  anchors;  it  being  tUe  intention 
hereof  to  permit  the  parties  of  the  second 
part,  their  heirs,  executors,  or  assigns,  to 
use  said  machinery  tot  stay  purpose,  except 
the  manufacture  of  said  (uutiriete  or 
anohors."  Defendants  paid  for  one  year. 
It    is    claimed  the    plaintiffs  that 

the  agrcnnent  was  extaidcd  lor  the 
■eeoDd  year.  Defendants  claim  that  it 
was  Dnt.  Plaintiffs  sued  to  recover  for 
the  cash  payment  due  imder  the  lease,  and 
for  the  rent  for  the  month  of  June,  1899. 
"Xhe  court  directed  a  verdict  for  the  defend- 
ants on  the  ground  that  the  agreonent  was 
void  as  against  public  policy. 

Mewra.  Aadanom  *  HaeUiam,  for 

plaintiffs  in  error: 

The  restriction,  in  the  light  of  all  the  facts 
and  rircunistanoes  existing  in  thm  case  at 
bar,  is  not  a  general  restraint. 

1.  llie  restraint  is  partial,  in  that  it  is 
(a)  limited  as  to  time;  {b)  limited  as  to 
subject-matter  (being  but  a  portion  of  the 
business  and  trade  of  the  plaintiffs)  ;  (o) 
limited  to  the  personi  with  whom  plaintiffs 
may  trade. 

2.  It  is  a  reasonable  restraint. 

3.  The  public  interest  and  welfare  are 
not  shown  by  the  testimony,  nor  can  it  be 
presumed,  to  be  injuriously  affected  by  the 
operation  of  the  restrictive  proviso,  either 
as  unduly  restraining  trade  or  as  promot- 
ing monopoly. 

4.  It  is  supported  1^  a  good  eonsideration. 
Sfatrim  Vordenfctt  Ount     J..  Co.  v.  Jfor- 

denfelt  [1893]  I  Ch.  630;  WaUia  v.  Day,  Z 
Men.  ft  W.  273. 

The  test  by  which  the  reaeonableneaa  of 
such  a  covenant  is  measured  and  determined 
is  not  space  alone,  to-day,  as  it  was  before 
the  advent  of  the  railway,  steamboat,  tele- 
phone, and  telegra[A  had  transformed  the 
methods  and  scope  of  trade  and  commerce, 
and  by  their  agencies  brushed  away  all  trace 
of  conn^.  state,  and  naticmal  boundaries  in 
a  ooniuierelal  sense. 

WaUia  v.  Day,  2  Mees.  &  W.  273 ;  Jones  v. 
Lees,  1  ITurlst.  t  N.  189;  Leather  Cloth  Co. 
T.  Lorsont,  L.  R.  9  Eq.  345 ;  Rouaillon  v. 
Koimllon,  L.  R.  14  Ch.  IMv.  351 ;  Badische 
Anilin  und  Boda  Fabrik  v.  Schott  [1892]  3 
Ch.  447 ;  Maxim  'Nordenfelt  Ouna  d  A..  Co. 
T.  Sordmfalt  [1893]  1  Ch.  630,  [1894]  A.  a 
SI  L.  B.  A. 


335;  Printing  <C  yutumeal  Regiaiering  Co~ 
V.  Sainpaon.,  L.  R.  19  Eq.  462;  Diamond 
Hatch  Co.  V.  Roeber,  106  K.  Y.  473,  60  Am. 
Rep.  464,  13  X.  E.  419;  Beal  v.  Cham,  31 
Mich.  490;  Watertoion  Thermometer  Co.  v. 
Pool,  51  Hun,  157,  4  N.  Y.  Supp.  861;  An- 
chor  lUectric  Co.  v.  Bawkea,  171  filass.  100, 
41  L.  R.  A.  189.  50  N.  E.  509;  Fowle  v. 
Park,  131  U.  S.  88,  33  L.  «d.  «7.  9  Sup.  Ct. 
Rep.  6i>8;  Tode  v.  Groaa,  127  N.  Y.  480,  \3- 
L.  R.  A.  092,  28  N.  E.  469;  Oregon  Steam 
Xav.  Co.  V.  Winaor,  20  Wall.  64,  22  L.  ed. 
316. 

It  depends  upon  the  situation  of  the  par- 
ties, the  nature  of  th^r  business,  the  inter- 
ests to  be  protected  by  such  restriction,  it» 
effect  upon  the  public;  in  short,  upon  all  the- 
surrounding  dreumstaiioes. 

UubharU  t.  JftUer.  27  Mich.  19,  16  Am^ 
Rep.  153. 

Courts  oonoern  themselves,  not  so  much, 
with  a  literal  interpretation  of  the  pbrase- 
olo^  employed  in  expressing  the  reetricUon. 
as  m  clothing  it  with  such  an  interpretatimi 
as  shall  be  entirely  consistait  and  harraoni- 
iMU  with  the  apparent  intent  of  the  parties- 
»M  to  the  business  in  band,  in  the  light  of  all 
the  surrounding  facts  and  cnrcumstonces. 
the  end  sought  to  be  accomplished,  ami  the- 
i^enefit  intended  to  be  derived  by  the  person 
in  whose  favor  it  is  inserted. 

Uubbard  v.  Miller,  27  Mich.  21,  15  Am. 
Rep.  153;  Puck  v.  Coaard  (Mich.)  6  Det.  L. 
^  .  864,  81  N.  W.  328;  United  Btatea  Chemi- 
cal Co.  T.  Provident  Chemical  Co.  64  Fed. 
Rep.  040;  Up  River  ice  Co.  v.  Denier,  114- 
Mich.  20(i,  72  N.  W.  157;  Doty  v.  Martin, 
32  Mich.  4C3;  Zimmerman  v.  Dever,  62" 
Mich.  34,  17  N.  W.  230;  Smith'a  Appeal,  113^ 
Pa.  370,  6  Atl.  251  ;  CooA;  v.  Joknaon,  47 
Conn.  175.  36  Am.  Rep.  64;  Peltz  v.  Kiohele, 
62  Mo.  171;  Underwood  v.  Barker  [1809]  1 
Ch.  300. 

The  law  will  not  presume  an  agreement 
void  as  illc!^]  or  against  public  policy,  when 
it  18  capable  of  a  construction  which  would 
make  it  consistent  with  the  law  and  valid. 

Curtia  v.  Gokey,  68  N.  Y.  304;  Bailey,. 
Onus  Probandi,  p.  137. 

^rhe  restraint  is  not  against  public  polu^. 

Maxim  VordenfcH  Guns  d  A.  Co.  T.  Hor- 
denfelt  [1 893 J  1  Ch.  645. 

'Jiie  restraint  is  supported  by  a  good  con- 
sideration. 

There  being  a  eonsidoatfon  for  the  oon- 
tract,  the  court  will  not  inquire  into  its  ade- 
quacy. 

Up  River  Ice  Co.  v.  Denier,  114  Mich.  303, 
72  N.  W.  157 ;  Doty  v.  Martin,  32  Mich.  463 ; 
Coioan  V.  Fairbrother,  118  N.  C.  406,  32  L. 
R.  A.  829,  24  S.  £.  212. 

The  lease  in  question  is  ant  in  violation 
of  either  Federal  or  state  statutes. 

The  lease  in  question  is  a  Conneetient  oon- 
traet,  executed  and  operative  there,  and 
therefore  not  governed  by  our  statute. 

Kliug  V.  Friea,  33  Mich.  275;  Webber  v. 
Donnelly,  33  Mich.  460;  Monaghan  v.  Reid, 
40  Mich.  tiG5;  Roethke  v.  PhU^  Beet  Brww 
ing  Go.  33  Mich.  340. 

There  is  no  evidoioe  in  this  case  to  show 
that  the  oHitract  is  void  ui^ar  the  lam  of 
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CcHuieotieut,  and  if  good  mt  oommon  law 
it  must  be  upheld. 

VoerAoM  t.  PeopWa  Mui.  Ben.  Boo.  91 
Mich.  473,  SI  N.  W.  1100. 

Ur.  T.  T.  Looto.  for  defendants  in  er- 
ror: 

The  contract  is  illegal  and  invalid. 

Two  papers  were  executed  at  the  aame 
tinie,  between  the  aame  parties,  wiUi  refer- 
ence to  the  same  matter ;  they  are  theref<»« 
to  be  construed  as  one  instrument. 

Sutton  T.  KeefetnlA,  68  Mich.  310,  36  K. 
W.  70;  KaaglB  r.  i>esself,  01  Mich.  622.  62 
N.  W.  68. 

Tliis  agreement  tended  to  ^ve  the  defend- 
ants a  monopoly  of  the  bnnness  of  manu- 
facturing chaplets  and  anchors.  It  was  not 
an  agreement  incident  to  a  sale  or  lease,  in 
l^ood  faith,  of  the  property  of  the  plaintiff's 
in  order  to  acquire  the  goodwill  of  their  busi- 
ness. 

CKajtjMl  T.  Broakway,  21  Weiid.  167; 
Riehai-dton  v.  Buhl,  77  Mich.  667,  6  L.  B.  A. 
467,  43  N.  W.  1102;  Weat«rn  Woodtm^oare 
Atw.  T.  iitarkey,  84  Mich.  76,  11  L.  R.  A. 
503,  47  N.  \V.  604;  Wiley  v.  Baumgardner, 
97  Jnd.  06;  Bishop  v.  Calmer,  140  Mass.  460, 
10  N.  K.  21)0;  United  States  t.  8.  C.  Knight 
Co.  150  U.  a  10,  80  L.  ed.  381,  16  Sup.  Ct 
Bey.  240. 

A  oontraet  that  tends  to  lessen  competi- 
tion is  void  as  afainst  public  policy. 

UoMullen  t.  Hoffman,  174  U.  S.  041.  43 
L.  ed.  1118,  10  Sup.  Ct  Bep.  830. 

Chwntt  J.,  detivered  the  opinion  of  the 
court: 

These  two  instruments  oonstitote  but  one 
instrument  and  must  be  eonstrued  together. 
UrieAy  stated,  the  agraenwnt  in  tUst  Plain- 
tiffs, in  consideratiim  of  $1,500,  to  be  paid 
to  than  annually,  agreed  tor  a  period  of  five 
years  not  to  manufacture  or  sell  chaplets, 
exoept  for  only  one  party.  Plaintiffs'  sales 
were  not  limited  to  the  place  of  manufacture, 
but  extended  into  other  states.  The  plain 
object  of  the  agreement  was  to  substantially 
t^OHS  this  part  of  {daintiffs*  business,  and  to 
give  defendants  a  monopoly  ot  H.  The 
parties  evidently  recognized  Ute  invalidity  of 
Kueh  a  contract,  put  in  plain  and  unequivocal 
language,  and  sought  to  evade  it  by  these 
two  so-called  leases.  The  arrangement  was 
a  bare  subterfuge  to  evade  the  law.  Defend- 
ants did  not  buy  out  plaintiffs'  buBinesa. 
machinery,  and  plant,  or  lease  them  for  the 
purpose  of  continuing  their  (plaintiffs') 
business.   Tbe  result  intended  and  accom- 

flished  was  to  close  that  part  of  plaintiffs' 
osinees,  to  throw  their  employees  out  of  em- 
ployment, and  to  deprive  tbe  public  of  any 
benefit  from  the  continuance  of  their  busi- 
ness. This  is  not  the  case  of  Beal  v.  Ghane, 
31  Mich.  400,  where  Beol  purchased  the 
entire  plant,  buaineas,  and  goodwill  of  Chase 
for  the  purpose  of  continuing  the  same  busi- 
ness. In  that  case  both  the  employees  and 
the  public  derive  the  same  buieflt  as  though 
the  Duainesa  were  to  be  continued  by  Chase. 
Tbe  learned  counsel  for  defendants  concede 
tbe  invalidity  of  those  eontracts  which  are 
entered  into  lor  the  eiipreH  purpoee  of,  and 
61  L.  B.  A. 


result  In,  closing  one's  business  for  the 
benefit  of  a  rival  business,  in  throwing  em- 
ployees out  of  employment,  and  in  depriving 
the  public  of  the  beneilt  of  such  business. 
Such  contracts  tend  to  destroy  competition 
and  create  monopolies,  and  are  void.  Plain- 
tiffs, however,  seek  to  avoid  the  result  of 
thtd  contract  on  the  ground  that  it  is  not 
in  general  restrajnt  of  trade,  but  is  limited 
as  to  time  and  subjeot-matter.  They  con- 
cede that  it  is  unlimited  as  to  territory,  and 
that  the  contract,  if  binding,  covers  the 
oiUre  United  Staitee.  They  cite,  among 
other  cases  Maxim  Nordenfclt  Quna  A  A.  Co. 
V.  Nordenfelt  [1893]  1  Ch.  630,  and  Mitohel 
V.  Reynolds,  I  P.  Wms.  ISl.  Those  cases  are 
in  their  facts,  the  parallel  of  those  in  Beal 
V.  CKoAe;  and  Mitchcl  v.  Reynolds  it  oited 
in  the  learned  opinion  of  Justice  Christiancy 
in  Beal  v.  Chaae  (page  618),  to  which  we 
refer  for  a  statement  and  analysis  of  that 
ease.  Anjr  anch  oontntct  la  Invalid,  whether 
the  restraint  be  for  one  year  or  any  numbo' 
of  years,  or  is  unlimitra  as  to  time.  The 
agreement  to  close  one  part  of  a  business  i* 
as  much  against  the  policy  of  the  law  as  a 
oontraet  to  close  the  entire.  The  one  is  as 
reprehensible  as  the  other.  They  only  differ 
in  degree.  Under  this  contention  a  party 
might  agree  with  one  persmi  to  close  one  part 
of  nis  manufactory,  and  then  agree  with  a 
seoond  person  to  close  the  other  part;  the 
two  constituting  his  entire  business.  In  V. 
8.  V.  E.  0.  Kntght  Co.  150  U.  S.  1,  10,  30 
L.  Pd.  325,  331,  15  Sup.  Ct.  Bep.  240,  it  is 
said:  "All  the  authorities  agree  that,  in 
order  to  vitiate  a  contract  or  combination, 
it  is  not  essential  that  its  result  should  be 
a  complete  mon<^ly;  it  is  sufficient  if  it 
really  tends  to  that  end,  and  to  deprive  the 
public  of  the  advantages  which  flow  from 
free  oonipetition."  See  also  Wright  v.  Ryder, 
3Q  Cal.  342,  06  Am.  Uec.  186;  MoHuUen 
V.  Boffnuin,  174  U.  S.  639,  43  L.  ed.  1117, 

10  Sup.  Ct  Bep.  839.  This  contract  is  clear- 
ly within  the  inhibition  of  the  laws  of  the 
United  States  (20  Stat  at  L.  200,  chap.  647) 
and  the  laws  of  this  state  (Comp.  Laws,  | 
11,377).  We  setUed  tbe  principle  govern- 
ing contracts  of  this  character  in  Western 
Wooden'UMre  Asso.  v.  Btarkey,  84  Mich.  76, 

11  L.  B.  A.  503,  47  N.  W.  004.  and  further 
discussion  is  unneoeesaiy. 

Judgment  affirmed. 

The  other  Justices  ooncur. 


Mary  H.  BABKER  et  ol.,  Appt*^ 

9. 
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Cohabitation  after  the  removal  •(  nn 
Impediment  to  marrlaire  t>T  the  dMktk 


NoiK. — On  tbe  subject  of  cohabitation  as 
proof  of  marriage  where  it  begins  onlawfallr 
there  Is  a  note  In  this  series  with  the  ease  oC 
Collins  T.  ToorheSB  <N.  J.  Sq.)  14  L.  B.  A. 
864;  also  tbe  case  of  SchadMrt  t.  Behnekazt 
(Kan.)  SO  L.  B.  A.  ISO. 
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of  a  former  w1f«  li  snlBclent  to  constltate 
a.  lawful  marriage,  where  the  aecond  wife  en- 
tered Into  the  relation  In  good  faith,  witbout 
any  knowledge  of  the  tm pediment  untU  after 
the  deatb  of  the  husband,  where  ahe  cootlnued 
to  lire  with  hlni  aeveo  years  after  the  death 
of  fhe  former  wife,  during  which  time  he  pro- 
cured Insurance  on  his  life,  malting  her  the 
feMiefictarj  and  calling  her  hli  wife. 

{December  4,  IBOO.) 

APPKAL  by  complainants  from  ft  decree 
of  the  Circuit  Court  for  Wayne  County 
in  favor  of  defendants  in  a  suit  to  enjoin  the 
payment  of  the  procMds  of  a  benefit  certifl- 
eale  to  one  claiming  to  be  the  wife  of  the  de- 
cedent. Affirmed. 
The  facta  are  stated  in  the  oinnion. 
Mr.  WlUlam  B.  Jaokaoa,  with  Ur. 
Sdward  S.  Oreee,  for  appellants: 

The  beneilciary  must  have  an  insurable  in- 
terest in  the  life  of  the  assured.  Margaret 
Desbrough  was  simply  a  lewd  woman,  and 
had  no  right  as  the  wife  of  George  A.  Valen- 
tine, either  at  conunon-law  or  otherwise,  and 
therefore  had  no  insurable  Interait  in  hia 
life. 

23  Am.  &  Eng.  "Rna.  Law,  p.  967. 

If  a  mutual  benevolent  association  names 
certain  elas<*eH,  and  the  injured  member  des- 
ignates someone  who  is  not  of  theae  classes, 
the  fund  will,  wlien  the  society  admits  a  lia- 
bility to  someone,  pay  to  someone  who  sua* 
tains  the  required  relatiouship  to  the  mem- 
ber. 

Parke     Welch,  S3  Til.  App.  188;  Simon 

O'Brim,  87  Hun,  100,  33  N.  Y.  Supp.  816; 
Tyler  V.  Odd  FHlotcs'  Hut.  Relief  Amo.  145 
Mass.  1.34,  13  N.  E.  360. 

There  is  no  allegation  or  proof  of  any 
actual  marriage  between  George  A.  Valen- 
tine and  Margaret  1.  Desbrough  after  the 
impediment  was  removed.  It  must  appear 
that  these  parties  presently  agreed  to  lake 
each  other  as  hiiaband  and  wife  after  the  im- 
pediment was  removed  by  the  death  of  Val- 
entine's lawful  wife,  Ida,  and  that  this 
agreement  was  followed  by  cohabitation. 

ButckiM  V.  Kimmell,  31  Mich.  126.  18 
Am.  Rep.  1(!4;  I'eet  v.  Peet,  62  Mich.  464, 
18  N.  W.  220:  WUliame  v.  Kilbum,  88  Mich. 
279,  50  N.  W.  203;  Lorimer  v.  Lorimer 
(Mich.)  7  Det.  L.  N.  S07,  83  N.  W.  60». 

Ad  actual  marriage  after  the  impediment 
is  removed  must  be  proved  by  competent  evi- 
dence (not  by  mere  inference) ,  and  when  the 
relation  of  the  parties  in  illicit  in  its  incep- 
tion, the  preauniption  is  that  such  illicit  re- 
lation continues,  and  reputation  and  cohabi- 
tation do  not  rebut  this  prpsumption. 

Roan  V.  AoM,  U7  Mich.  619,  35  N.  W.  802; 
Fan  Dusan  v.  Van  DuBan,  97  Mich.  70,  56 
N.  W.  234;  Flanagan  v.  FUmagim,  116  Mich. 
.  186,  74  N.  W.  400. 

McMrg.  Da  Van  HoU  and  PUlUpe  ft 
Jvmks,  for  appellees: 

A  ceremony  la  not  necessary  to  the  ex- 
istence of  marital  relations  in  this  state. 

Peet  V,  Peet,  52  Mich.  4«4,  18  N.  W.  220; 
Butchins  v.  Kimmell,  31  Mich.  126,  18  Am. 
Rep.  1(14:  Bishop,  Marr.,  Div.  &  Sep.  p.  12; 
Lorimer  T.  Lonmer  (Mich.)  7  Det.  1^  H. 
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367.  83  N.  W.  609;  People  v.  JfemMaU. 
119  Mich.  404,  78  N.  W.  325;  Re  MeLamgl^ 
lift,  4  Wash.  670,  16  L.  R.  A.  009,  30  Pae. 
«61;  North  v.  Korth,  1  Barb.  Ch.  241,  43 
Am.  Dec.  778;  Blayuhard  v.  Lambert,  43 
Iowa,  228,  22  Am.  Rep.  245 ;  Benton  v.  Reed, 
4  Johns.  52,  4  Am.  Dec.  244;  Uynea  v.  Mo- 
Dermott,  91  N.  Y.  461,  43  Am.  Rep.  677; 
United  Statce  v.  Bays,  20  Fed.  Rep.  710; 
White  T.  White,  82  Cal.  427,  7  L.  R.  A.  7M, 
23  Pac.  278;  Tatet  v.  Homton^  9  Tex.  4S3. 

Where  two  parties  to  a  contraet  have  do 
dispute  as  between  themnelves,  where  both 
are  salinfled  with  the  contract  and  its  terms 
and  its  retationa,  a  third  party  haa  no  right 
to  be  heard  in  court  to  insist  that  no  con- 
tract exist»l  between  them. 

Williame  v.  Kilbum,  88  Mich.  279,  60  N. 
W.  293;  Flanagan  Vtanagan,  116  Midi. 
186,  74  N.  W.  400. 

If  the  defendant  Margaret  I.  Valentine, 
was  not  a  proper  person,  under  the  laws  of 
the  order,  to  have  been  named  a  beneflciary, 
then  the  policy  was  void  on  the  ground  oi 
public  policy. 

Mutual  Ben.  Aaeo.  t.  Boyt,  46  Mich.  473, 
0  N.  W.  497 ;  Smith  v.  PtncJ^.  80  Mich.  382, 
45  N.  W.  183 ;  Standard  Life  d  Aeei.  Ine.  Co. 
V.  Catlin,  106  Mich.  138,  63  K.  W.  807. 

A  party  occupying  the  position  that  Mar* 
^ret  I.  Valentine  would  occupy  in  this  case, 
in  the  event  of  the  court  holding  that  she 
was  not  B  common-law  wife,  haa  an  insurable 
interest  in  the  life  of  the  person  whom  she 
claims  as  her  husband, 

Jctyce,  Ins.  S  810;  Watson  t.  Centemtiol 
Mut.  Life  Aeeo,  21  Fed.  Rep.  608 ;  Storjf  t. 
Williamiibvrgh  Masonie  Mut.  Ben.  Aseo.  OS 
N.  Y.  474 ;  Overbeek  v.  Overbeok,  IBS  Pa.  8, 
25  Atl.  646;  Ue  Orote  T.  De  Orote,  173  Pa. 
50,  34  Atl.  312. 

Moore,  J.,  delivered  the  opinion  of  the 
court: 

April  20th,  1892,  George  A.  Valentine,  * 
resident  of  Detroit,  made  a  written  appliea- 
tion  for  meniberahip  in  the  Great  Camp  of 
the  Knights  of  Maccabees.  In  that  appli- 
cation, among  otherft.  the  following  ques- 
tions were  asked  and  answered: 

Q.  Are  you  married? 
A.  Yea. 

Q.  The  name  and  relation  of  the  party  or 
parties  for  whoee  benefit  yonr  oertiflcato  is 

to  be  applied? 

A.  Margaret  I.  Valentin^  wife. 

He  declared  tliat  the  above  were  fair  and 
true  answera  to  the  questions.  The  Mar- 
garet I.  Valentine  mentioned  in  the  applica- 
tion is  the  same  person  who  is  a  defendant  in 
this  case.  A  certificate  was  issued  in  which 
it  was  stated  that,  if  the  certificate  was  in 
force  at  the  time  of  the  death  of  Mr.  Valen- 
tine, upon  satisfactory  proof  of  his  dentil 
"his  beneflciary,  to  wit,  Margaret  I.  VnloH 
tine,  his  wife,  will  be  entitled  to  receive  one 
assessment  on  the  memliership,  but  not  to 
exceed  $2,000."  Mr.  Valentine  died  Deoem- 
lier  3,  1896.  Due  proofs  of  his  death  were 
fundshed  the  great  oamp.^  :Aftw  the  prooln 
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had  been  filed,  a  protest  waa  filed  with  said 
order  by  the  complainant,  Mary  H.  Barker, 
who  is  a  aister  of  Mr.  Valentine,  antinst  the 
payment  to  the  said  Margaret  I.  ValenUne 
oi  the  amount  of  such  certificate  on  the 
p-ound  that  the  said  Margaret  was  not  the 
wife  of  the  said  George  A.  Valentine.  After 
the  filing  of  said  protect,  notice  was  given 
liy  said  order  to  t>oth  said  Margaret  and 
the  said  Mary  H.  Darker,  or  their  attorneys, 
and  the  matter  was  referred  to  the  execu- 
tive committee  of  tlie  great  camp;  and  said 
eommittee,  acting  under  and  in  accordance 
with  its  laws,  appointed  a  time  and  place 
for  the  hearing  of  the  respeetire  claims  of 
the  said  Margaret  and  the  said  Mary  H. 
Barker.  8e\'eral  adjournments  were  had. 
and  finally  the  matter  was  heard  before  said 
commiLtee,  a  targe  amount  of  proofs  being 
filed  before  them;  and  the  said  eommittee, 
acting  wiUiont  fraud  and  in  good  faith,  de- 
cided thai  under  the  proofs  the  payment  of 
the  amount  of  said  certificate  ahouid  be  made 
to  the  said  Blai^^aret  I.  Valentine.  An  ap- 
peal was  taken,  as  provided  the  laws  of 
said  order,  by  Mary  H.  Barker  to  the  Great 
Camp  of  the  Knights  of  the  Maccabees  for 
the  state  of  Michigan.  This  appeal  was 
beard  before  the  committee  on  appeals  and 
nievaneeii,  on  the  testimony  presented  be- 
fore the  executive  committee,  and  also  on  ad- 
ditional testimony  nresented  to  them.  At 
the  hearing  before  tne  executive  committee, 
and  at  the  hearing  before  the  committee  on 
appeals  and  grievancsi,  both  parties  were 
represented  by  counsel;  and  after  a  full 
hearing  the  last-named  eommittee  decided 
in  favor  of  Margaret  I.  Valentine,  and  rec- 
ommended to  the  great  camp  that  the 
amount  of  the  certificate  be  paid  to  her. 
The  report  was  adopted  by  the  great  eamp, 
then  in  session,  after  a  hearing  before  the 
great  camp,  in  which  the  complainant  waA 
represented  by  counsel,  and  by  the  action  of 
the  great  eamp  its  officers  were  instructed 
to  pay  the  amount  of  such  certificate  to  the 
■aid  Margaret  I.  Valentine.  Thereupon, 
and  before  the  payment  of  the  amount  of 
such  certificate,  the  complainant  filed  a  bill 
in  this  case  to  restnin  the  organization  from 
paying  the  mon^  to  the  said  Margaret,  and 
to  require  the  payment  of  the  same  to  the 
■aid  Mary  H.  Barker.  After  a  full  hearing 
the  court  dismissed  the  bill  of  complaint, 
and  the  case  is  brought  here  by  appeal. 

The  questions  preaented  to  the  court  are: 
I^rst.  Was  the  beneficiary  named  in  the 
certificate  the  wife  of  George  A.  Valentine! 
Second.  Under  the  laws  of  the  order,  have 
these  partiea  a  right  to  appeal  to  the  courts, 
or  is  the  action  of  the  order  finall  Third. 
In  any  event,  can  the  complainants,  or  either 
of  them,  be  entitled  to  the  fund  in  question  t 
As  we  think  the  answer  to  the  first  question 
Is  decisive,  we  shall  not  difwuss  the  others. 

The  facts  are  not  in  dispute.  So  far  as 
material,  they  are  as  follows:  In  1872  Mr. 
Valentine  was  married  to  Ida  Barron  in  the 
itate  of  New  York.  Differences  arose  be- 
tween th^,  and  Mr.  Valentine  institnted  di- 
Toroe  proceedings  agminat  his  wife.  An  or- 
tor  waa  made  requiring  him  to  pay  alimoi^ 
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and  solicitor's  fees.  He  did  not  comply  with 
this  order,  and  it  does  not  appear  that  any- 
thing further  was  done  in  uiat  proceeding. 
In  1884  Mr.  Valentine  came  to  Detroit,  ida 
Valentineremaininginthestate  of  New  York. 
Margaret  Desbrough  was  a  resident  of  De- 
troit. In  1881  she  filed  a  bill  of  complaint 
for  divorce  against  her  husband,  Henry  Des- 
brough, which  resulted  in  the  court  grant- 
ing her  a  decree  of  divorce.  The  decree  was 
ncS  entered  in  the  records  at  that  time, 
though  Mrs.  Desbroufh  did  not  know  of  that 
fact  until  after  the  death  of  George  Valen- 
tine, when  the  court  made  an  order  directing 
the  decree  to  be  entered  nunc  pro  tuna.  It 
is  claimed  in  the  brief  of  counsel  that  in ' 
May,  18f)5,  a  marriage  ceremony  was  per- 
formed at  Detroit  between  George  A.  Valen- 
tine and  Margaret  Desbrough.  Upon  the 
trial  of  this  case  the  fact  was  not  proved, 
but  it  was  proved  that  he  introduceil  Mre. 
Desbrough  as  his  wife,  and  stated  that  th«y 
had  been  married,  and  that  they  lived  and 
cohabited  together  aa  husband  and  wife. 
Some  time  after  this  occurred  Mr.  Valentine 
and  Margaret  Valentine  returned  to  Mr. 
Valentine  s  former  home,  in  New  York ;  and 
in  September,  1861),  Ida  Valentine  made  a 
complaint  against  Mr.  Valentine  as  a  disor- 
derly person,  for  failing  to  lupport  her,  and 
a  warrant  was  issued.  The  docket  of  the 
police  court  showed  that  Mr.  Valentine 
pleaded  "Not  guilty,"  and  that  on  the  ad- 
journed day  the  parties  failed  to  appear. 
Mr.  Valentine  claimed  to  his  acquaintances 
in  New  York  that  he  had  been  divorced  from 
his  first  wife,  but  there  is  nothing  in  the 
record  to  show  that  he  had  in  fact  been  di- 
vorced. In  October,  1889,  Ida  Valentine 
died.  The  record  does  not  disclose  Just  when 
Mr.  Valentine  returned  to  Detroit,  but  he 
had  been  living  there  some  time  when  be 
made  application  for  membership  in  the  de- 
fendant order,  with  Margaret  Valentine;  he 
introducing  her  aa  his  wife,  and  she  intro- 
ducing him  as  her  husband,  and  they  living 
together  as  husband  and  wife.  Shortly  a^ 
ter  this  Mr.  and  Mrs.  Valentine  moved  to 
Cleveland,  and  rented  a  house  of  Mr.  Case, 
in  which  th^  lived  for  more  than  six  years, 
and  until  the  time  of  his  death.  The  testi- 
mony is  overwhelming  that  in  Cleveland 
they  lived  together  as  husband  and  wife. 
Mrs.  Valentine  was  a  member  of  a  church  be- 
longing to  one  of  the  leading  denominations. 
They  introduced  each  other  as  husband  and 
wife.  They  lived  in  a  respectable  neighbor- 
hood, were  visited  by  respectable  people,  and 
in  turn  visited  rcspeotabre  people.  The  com- 
plainant in  this  case  lived  with  them  for  a 
time,  and  also  corresponded  with  them,  as 
did  other  relatives  of  Mr.  Valentine,  and 
treated  the  defendant  as  the  wife  of  George 
Valentine.  It  is  now  said  by  counsel  that 
they  did  this  because  they  supposed  that 
George  Valentine  had  been  divorced  from  his 
first  wife  when  he  married  the  defendant. 
There  is  nothing  to  show  that  Mrs.  Valen- 
tine knew  that  there  was  any  impediment  to 
her  marriage  with  Mr.  Valentine  until  after 
his  death. 
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as  Hr.  Valentine  liad  a  lawful  wife  living 
when  he  married  the  defendant,  their  rela- 
tions were  illicit,  and,  when  this  illicit  rela- 
tion once  exists,  it  is  presumed  to  continue, 
and  subsequent  actual  marriage  will  not  be 
presumed  from  continued  cohabitation  and 
reputation  after  the  l^al  impediment  to  en- 
tor  into  auch  a  contract  is  removed;  citing 
Jtoae  T.  Roue,  67  Mich.  61»,  85  X.  W.  80Z; 
Van  Dusan  v.  Van  Dmbk,  07  Mich.  70,  6U 
N.  W.  234.  An  examination  of  Rose  v.  Roae 
shows  that  the  question  arose  between  the 
parties  to  the  alleged  marriage  contract;  the 
one  claiming  that  there  was  an  agreement 
to  many,  and  the  other  denying  it.  In  dis- 
posing of  the  case  the  court  said  that  the 
testimony  had  been  earefolly  rerviewed,  and 
failed  to  satisfy  the  court  that  any  marriage 
was  ever  agreed  upon.  The  court  used  the 
following  language:  complainant's 
bill,  and  her  testimony  relied  upon  to  sup- 
port it,  present  a  aad  exhibition  of  the  inde- 
cencies  and  immoralities  of  these  parties, 
and  the  continuance  of  which,  through  al- 
most an  entire  generation,  unpunished,  is 
now  sought  by  the  complainant  to  be  made 
the  bads  of  the  moat  sacred  of  all  contracts 
known  to  the  law.  A  court  of  equity  wilt 
never  set  its  seal  of  confirmation  to  such 
baseness  and  immorality."  The  case  of  Van 
Dusan  v.  Van  Dusan  was  also  a  case  where 
one  of  the  parties  allied  that  the  marriage 
relation  never  existed.  In  disposing  of  the 
case,  Chief  Justice  Hooker  said:  "The  evi- 
dence does  not  satisfy  us  that  these  parties 
ever  availed  tbemselves  of  the  opportunity  of- 
fered tliem  after  the  divorce  was  obtained, 
of  changing  their  relation.  Doubtless  the 
■complainant  was  willing,  and  we  could  wish 
that  defendant  had  been  honorable  enough 
to  grant  her  request;  but  it  is  not  within 
our  province  to  make  a  contract  of  marriage 
on  account  of  commiseration  for  one  or  con- 
tempt fw  the  other  party,  when  the  evi- 
dence does  not  show  one  to  exist.  We  think 
the  case  within  the  principle  of  Roae  v.  Roae, 
VI  Mich.  619,  8S  N.  W.  802.  We  are  there- 
fore not  disposed  to  disturb  the  decree  of  the 
circuit  judge,  who  saw  the  witnesses,  and, 
in  our  judgment,  committed  no  error  in  dis- 
missing the  bill."  There  is  nothing  in  either 
of  these  cases  to  indicate  that  if,  after  the 
impediment  to  a  lawful  marriage  between 
them  had  ceased,  they  had  intendad  to  take 
each  other  as  husband  and  wife,  and  had  in- 
dicated that  intention  by  treating  each  other 
in  all  respects  as  though  they  were  manied, 
and  had  introduced  each  other  as  husband 
and  wife,  and  had  so  held  themselves  out  to 
the  world,  and  had  lived  together  as  husband 
.tnd  wife,  the  court  would  not  have  held  that 
the  presumption  that  the  illicit  relation 
which  existM  when  they  commenced  to  live 
with  each  other  (wntinued  after  the  impedi- 
ment to  their  marriage  ceased  was  overcome. 
In  the  case  of  Blanchard  v.  Lambert,  43 
Iowa,  228,  22  Am.  Bep.  245,  the  plaintiff 
married  Mr.  Blanchard  when  she  had  a  form- 
er hu^biind,  Mr.  Mungrare,  living.  Mus- 
grave  died  in  June,  1871.  The  plaintiff  and 
Mr.  Hlanchard  continued  to  live  together  as 
husband  and  wife  until  his  death  in 
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August,  1872.  Mr.  Blanchard  introdnoed 
her  as  hia  wife.  He  made  a  will  in  which  be 
mentioned  her  as  bis  wife.  They  tived'hap- 
pily,  and  in  his  last  illness,  which  lasted 
about  tea  months,  Mrs.  Blanchard  waited 
upon  him,  and  treated  him  in  all  respects  as 
a  lady  would  treat  her  husband.  She  waa 
recognized  in  the  community  as  the  wife  of 
Mr.  Blanchard,  and  was  treated  with  r«- 
apect.  The  court  said;  "Under  these  cir- 
cumstances even  if  the  marriage  were  orig- 
inally void,  a  subsequent  marriage  will  be 
presumed  to  have  occurred  after  the  remov- 
al of  all  legal  impediments  by  the  death  of 
Musgrave  in  June,  1871."  1  Bishop,  Mar., 
Div.  ft  Sep.  SS  870,  975,  state  the  rule  as 
follows:  ^'Sec.  070.  If  the  parties  desire 
marriage,  and  do  what  they  can  to  render 
their  union  matrimonial,  yet  one  of  them  is 
under  a  disability, — as  where  there  is  a  prior 
marriage  undissolved, — their  cohabitation, 
thus  matrimonially  meant,  will  in  matter  of 
law  make  them  husband  and  wife  from  the 
moment  when  the  disability  is  removed;  and 
it  is  immaterial  whether  th^  knew  of  its 
existence  or  its  removal,  or  not,  nor  is  this 
a  question  of  evidence.  This  doctrine  ie 
overlooked  in  some  of  the  cases,  but  it  is 
abundantly  sustained  by  others,  and  the  rea- 
soning on  which  it  rests  is  conclusive.  Here 
are  the  mutual  present  consent,  to  which 
not  even  written  or  spoken  words  are  neces- 
sary, and  consummation,  which  is  useful  in 
the  proofs,  but  is  not  necessary, — more, 
therefore,  than  the  law  requires.**  "Sec  075. 
Though  a  oohafaitati(jn  was  introduced  by  a 
formu  ceremony  of  marriage,  and  the  par* 
ties  erroneously  supposed  the  impediment  of 
a  former  mamage  to  have  been  taken  away, 
and  never  had  their  mistake  corrected,  still, 
in  localities  where  formal  solemnizjLtion  w 
not  essential,  valid  marriage  may  be  pre- 
sumed to  have  occurred  after  the  impedi- 
ment was  removed.  To  employ  words  more 
nicely  accurate,  and  cover  a  larger  ground, 
the  living  together  of  marriageable  parties 
a  single  day  as  married,  they  meaning  mar- 
riage, and  the  law  requiring  only  mutual 
consent,  makes  them  husbanaand  wife;  for 
here  arc  all  the  elements  of  a  contract  of 
present  matrimony."    In  S  079  the  author 

?ives  instances:  "Where  a  woman  had 
onnally  married,  believing  her  husband  to 
be  dead,  and,  on  his  returning,  stilt  continued 
to  cohabit  under  the  second  marriage,  and 
kept  it  up  for  several  years  after  he  really 
died, — a  second  marriage  after  such  death 
was  presumed.  And  in  another  case,  where 
a  married  man,  knowing  hia  wife  to  be  alive, 
entered  into  a  form  of  marriage  with  an- 
other woman,  who  did  not  know  of  the  im- 
pediment, and  continued  the  cohabitation 
under  this  second  marriage  until  after  the 
death  of  the  first  wife, — a  marriage  after 
such  death  was  inferred."  See  also  Fenton 
V.  Reed,  4  Johns.  62, 4  Am.  Dec.  244 ;  HynoM  v. 
McDermott,  91  N.  Y.  451,  43  Am.  Rep.  077 ; 
United  States  v.  Bays,  20  Fed.  Rep.  710; 
White  V.  White,  82  Cal.  427,  7  L.  R.  A.  799, 
23  Pac.  276;  Yatea  v.  Houaton,  3  Tex.  433; 
North  V.  North,  1  Barb.  Ch.  241,  43  Am.  Dec. 
778.   The  1^1  impediment^  a  mapiage 
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iMtween  then  partiM,  if  it  had  not  been  re- 
moved before,  wu  removed  by  the  deaUi  oi 
Ida  Vnlentine  in  October,  1889.  The  partiee 
«fl«r  that  date  redded  and  oohaUted  to- 
l^her.  Mr.  Valentine  applied  for  insur- 
ance in  which  be  declared  De  was  married, 
and  named  bis  benefleiaTy,  Margaret  I.  Val- 
entine, his  wife.  They  were  r^arded  and 
-treated  their  relatives  and  neighbors  as 
husband  and  wife.  Mr.  Valentine  was  a  car- 
penter In  trade.  He  was  ill  for  a  long  time 
4afora  hu  death.  The  testimony  is  tiiat  Mrs. 
▼alentina  treated  him  kindly,  save  him  his 
jnedicine,  and  did  all  those  things  a  wife 
would  be  expected  to  do  for  her  husband. 
She  took  in  boarders,  sjkd  applied  the  pro- 
ceeds to  his  support  as  well  as  her  own.  No 
question  was  raised  after  the  death  of  Ida 
valentine  but  what  Margaret  Valentine  and 
-Qttoive  Valwatine  were  husband  and  wife  un- 
til his  death,  seven  years  after  the  legal  im- 
padintwnt  to  their  marriage  had  oeMed  to 
■«zi8t.  Under  such  circumrtances,  their  mar- 
riags  must  be  presumed.  Butahmt  y.  Kin^ 
meU,  SI  Mich.  126,  18  Am.  Rep.  184;  Peet  v. 
JPeet,  62  Mich.  464,  18  N.  W.  220;  Flanagan 

Fianagan,  116  Mich.  I8fi,  74  N.  W.  460; 
J^Mple  T.  MendmhaU,  lid  Mich.  404,  78  N. 
Vf.  326;  Lortmer  t.  Larimer  (Mich.)  7  Det. 
i.  N.  367,  83  N.  W.  609. 

The  deoTM  it  offUrmeA,  «ot(k  costs. 

Tbit  other  Jnstiow  oonenr. 


Ben  E.  WEST  et  aJ. 

V. 

Charlea  J.  BECHTEL,  Ptg.  in  Brr. 


.Mich. 


Vlie  refual  of  »  parcliaser  of  wood  to 
keep  hts  acreeineat  to  par  for  eaeb 
■hlpaaent  mm  recclTe«,  end  bis  dedara- 
tlen  that  he  would  not  par  for  a  shipment 
ontll  the  next  shipment  was  received,  while 
be  Insisted  on  the  complete  delivery  of  the 
wood,  do  not  constitute  saeb  an  absndon- 
ment  of  the  ooatract  on  bis  part  as  will  Justi- 
fy the  asIlM  In  refusing  to  ship  any  more 
wood. 

(November  18,  1900.) 

IJI RKOR  to  the  Circuit  Court  for  Kent 
Jh  County  to  review  a  judgment  in  favor 
«f  plaintiffs  in  an  action  to  recover  dam- 

3B8  for  failure  to  perform  a  oontraet  to 
1  wood.  Affirmed. 
Tb9  facts  are  stated  in  the  opinion. 
Mr.  BC  Ik  DmnluuB,  for  plaintiff  la  ar* 
t<or: 

Where  one  party  has  departed  from  a  spe- 
■aa.\  contract  for  the  delivery  of  specific  arti- 
■des  each  to  the  other,  the  other  party  may 
treat  it  as  rescinded;  and  if,  by  the  terms 


Note. — As  to  riirht  to  rescind  or  abandon 
-coDtract  becaase  of  other  party's  default,  see 
Mt«  to  Lake  Shore  &  H.  B.  R.  Co.  v.  Richards 
(III.)  30  L.  R.  A.  8S,  and  Oerll  v.  Poldebard 
81ft  Ufr  Ca  <N.  J.  L.)  80  U  R.  A.  61.  See 
also  Do  Bols  v.  Du  Bols  City  Wsterworks  CO. 
<Fa.)  84  Xi.  R.  A.  92:  Worthlngton  v.  GwIn 
4Ala.)  43  I..  B.  A.  888. 
«1  L.  R.  A. 


of  the  contract,  ooncurrant  acts  are  to  be 
performed,  as  to  the  delivery  of  property  by 
one  party  and  the  payment  of  the  price  by 
the  other,  if  ^ther  party  refuses  perform- 
ance, the  other  may  treat  the  contract  as 
abandoned,  and  jusufy  reaciasion  under  it. 

BtaheUn  v.  tiowte,  87  Mich.  124,  49  N.  W. 
629;  HaU  T.  Rupley,  10  Fa.  231;  TTebb  r. 
8Ume,  24  N.  H.  288. 

The  right  to  rescind  a  contract  exists, 
when  there  has  been  a  material  change  in 
the  aubjeet-mattw,  before  the  final  consum- 
mation of  the  afnement  brought  about  1^ 
the  act  one  of  the  parties,  which  the 
party  rescinding  did  not  authorize  or  as- 
sent to. 

Harrie  v.  Piatt,  64  Mich.  106,  31  N.  W. 
135 ;  Orand  Rapids  d  B.  0.  R.  Co.  r.  Van 
Dveen,  2B  Mich.  431. 

The  c<HidiLion  in  a  contract  must  be  ful- 
filled before  action  lies. 

Jfoorv  T.  OampbeU,  111  Ind.  328,  12  K.  E. 
495. 

Where  performance  of  one  act  is  to  pre- 
cede another,  the  l^^l  obligation  to  perform 
the  latter  is  dependent  upon  the  perform- 
ance of  the  former  as  a  condition  precedent. 

De  Kay  v.  BUat,  4  N.  Y.  S.  R.  728;  3  Am. 
ft  Eng.  Enc  Law,  p.  911 ;  Palmer  w.  Brean, 
34  Minn.  39,  24  N.  W.  322. 

One  party  to  a  oontraet  which  Imposes  i»> 
ciprocal  obligations  upon  both  parties  may 
have  a  right  to  resdnd  it  by  reason  of  tiie 
failure  of  performanoe  of  conditions  by  the 
other  party. 

Doughten  v.  Camden  Bldg.  d  L.  Auo.  41 
K.  J.  £q.  S50,  7  Atl.  479;  Woodt  v.  RueeeU, 
5  Bam.  &  Aid.  942 ;  Cunningham  v:  MorreU, 
10  Johns.  203,  6  Am.  Dec.  332;  Jfoody  T. 
Brown,  34  Me.  107,  66  Am.  Dec.  640;  Nor- 
rington  t.  Wright,  6  Fed.  Rep.  768 ;  Tinney 
T.  AaMet/,  15  Pick.  640.  26  Am.  Dee.  620; 
FUtteher  T.  Cote,  23  Vt.  114;  8hirUsy  t. 
Bhirleg,  7  Blackf.  462 ;  Robaon  v.  Bohn,  27 
Minn.  333,  7  N.  W.  357 ;  Ward  v.  Kadel,  88 
Ark.  174;  Chapin  v.  Norton,  9  McLean,  600, 
Fed.  Cas.  No.  2,SB9. 

If  one  party  refuses  to  perform,  he  is  re- 
garded as  consenting  to  a  rescisuon,  so  that 
upon  the  other  party's  acting  on  such  con- 
smt  the  contract  is  at  an  end. 

Oromicell  t.  Wilfcinson,  18  Ind.  366. 

One  party  may,  by  n^lecting  or  refusing 
to  perform  the  contract  on  his  part,  plaee 
it  in  the  power  of  the  other  par^  to  avoid 
it  or  not  at  bis  pleasure. 

Bannister  r.  Read,  6  111.  92 ;  Graves  t. 
White,  87  N.  Y.  463;  Shaffner  r.  Killian,  7 
111.  App.  620;  fiohooi  Diat.  T.  flayne,  46  Wis. 
Oil,  1  N.  W.  170;  Oamew  t.  Newberry,  24 
111.  203;  Graham  v.  Bolhaay,  44  111.  386; 
Hawley  v.  Stnith,  45  Ind.  183. 

Messrs.  Hatek  ft  Wilsoa,  for  defend- 
ants in  error: 

Defaults  by  one  party  in  making  partic- 
ular payments  or  deliveries  will  not  re- 
lease the  other  party  from  his  duty  to  make 
the  other  deliveries  or  payments  stipulated 
in  the  contract,  unless  the  conduct  of  the 
party  In  deftinlt  be  such  as  to  evince  an  in* 
tention  to  abandon  the  contract,  or  a  de- 
rign  an  longer  to  be  bo^nd^by^  ig^[g 


m 


Not.» 


Blddthtun  t.  ReUlff,  4T  N.  J.  L.  £00,  1 
AU.  27;  ^rectik  t.  Uurr,  L.  R.  9  C.  P.  208; 
MwnuM  Steel  A  /.  Co.  t.  A'aytor,  L.  B.  0  Q. 
B.  DiT.  648,  L.  R.  9  App.  Cas.  434;  Jirorriiiff- 
<on  V.  Wright,  115  U.  8.  188,  20  h.  ed. 
6  Sup.  Ct.  Rep.  12 ;  Wineheeter  t.  Newton, 
2  Allen,  41)2;  Trotter  t.  £feoA»cft«r,  40  N. 
J.  Eq.  QI2,  4  Atl.  83;  Uyer  t.  IV/usefer.  63 
Iowa,  3»0,  21  N.  W.  692;  Lee  v.  J.  B.  Sic- 
kle* Saddlery  Co.  88  Mo.  App.  201 ;  Cohen 
Piatt,  60  M.  X.  848>  25  Am.  Kep.  203. 

Hooker*  J.,  delivered  the  opinion  of  the 

oourt: 

Plointiffa  are  coal  and  wood  dealers  in 
Grand  Rapids,  and  the  defendant  is  a  dealer 
in  wood  at  Manton,  Michigan.  The  former 
offered  to  purchase  400  cords  of  wood  at 
$1  per  cord,  f.  o.  b.  car  at  Manton,  from  the 
latter  11  he  would  ship  "right  away>*' 
promising  to  remit  aa  faat  ma  the  wood 
should  "come  in." 

The  offer  was  accepted.  Both  offer  and 
acceptance  were  by  letter,  the  acceptance  be- 
ing dated  January  14,  1809.  Tnree  cars 
were  shipped,  and  two  were  paid  for.  On 
Febniai?  7,  1899,  plaintiffs  wrote,  aaldng 
that  wood  be  shipped  faster,  stating  that 
they  needed  the  wood.  K^niary  22,  1809, 
the  8.  P.  Bennett  Pnel  &  loa  Company,  ol 
Grand  Itapids,  wrote  defendant  inquiring 
for  wood  and  offering  to  boy. 

February  24,  1800,  plaintiffs  wrote,  say- 
ing that  "your  conversation  over  telephone 
day  before  yesterday  (22d)  confirms  our 
idea  that  you  did  not  intend  to  fill  contract" 
adding  that,  though  price  had  materially 
advancett,  tli^  should  expect  the  wood,  and 
wonld  be  seriously  damaged  if  he  did  not 
ship  it.  On  Fehrufiry  27,  1899,  defendant 
wrote  the  S.  P.  Bennett  Fuel  ft  Ice  Company 
offering  some  wood  at  $1.40  per  cord. 

Fehruai^  28,  1809,  defendant  replied  to 
the  plaintiffs,  saying  that  the  plaintiffs  had 
agreed  to  pay  for  wood  as  fast  as  it  came 
in,  and  that  he  had  shipped  a  car  February 
4,  which  on  February  2i,  they  admitted  that 
thfy  had  received  two  weeks  before,  but  had 
not  paid  for,  and  eonclttding  with  a  threat 
to  sue  if  he  did  not  receive  liis  pay. 

On  March  2,  1899,  the  Bennett  Company 
wrote  defendant  to  ship  three  cars  of  wood 
at  91.40  per  cord,  adding  that  it  must  be 
seasoned.  March  7,  1899,  defendant  wrote 
said  company  that  it  was  not  very  dry,  but 
going  fast  at  $1.40,  and  asked  to  know  at 
once  if  it  waa  wanted.  He  purchased  some 
wood  of  him.  There  was  testimony  tend- 
ing to  show  that  in  the  talk  by  telephone 
the  defendant  said  to  plaintiffs:  "You 
have  not  paid  for  the  last  you  got.  When 
are  you  going  to  pay  for  thatT"  and  the 

rlaintiff  replied,  "I  will  pay  for  that  when 
get  some  more." 

The  defendant  testified  that  plaintiff 
said  that  "they  should  not  pay  for  it  un- 
til they  got  some  more,"  and  he  replied 
*^hat  they  would  have  to  pay  for  it  before 


tb^got  any." 


action  was  brought  the  purchasers 
to  reoover  damages  for  a  breach  of  their  con* 
tract.  They  also  gamisheed  the  Bennett 
CI  L.  B.  A. 


Fuel  &  lee  Compaaj  wUdi  was  owtng  Ite 
defendant  $100.86. 

In  the  Justice  court  plaintiffs  reeorerod  » 
Jadgmmt  of  $82.80  and  costs.  The  defend- 
ant appealed,  and  in  the  circuit  plsintiffa 
obtained  a  judgment  for  $8Jifi,  and  they 
were  allowed  full  costs.  The  circuit  judge- 
instruoted  the  jury  that  "here  was  a  eon- 
tract  whereby  the  defendant  had  agreed  to- 
deliver  a  certain  quantity  of  wo(^  ri^ht 
away  on  board  cars  up  there,  and  the  plain- 
tiff bad  agreed  tonay  for  it  as  fast  as  tlie 
wood  came  in.  T%e  plaintiff  elainia  that 
the  wood  was  not  being  delivered  right 
away,  that  it  waa  coming  several  daya- 
apart;  coming  too  ^low;  be  claims  that  he- 
was  not  satisfied  with  the  way  it  waa  be- 
ing delivered,  and  that  be  anticipated  on  ac- 
count of  the  rise  he  might  have  some- 
trouble.  He  therefore  withheld  the  psy;  in- 
stead of  peying  for  every  earload  as  qnidc 
as  it  came,  ne  pnld  for  the  flnt  earloaa  aft- 
er the  second  arrived,  and  the  second  after 
the  third  arrived,  and  so  on,  intending  fnlly- 
to  pay  up  when  he  should  receive  the  wood. 

A  contract  of  this  character  might  be 
broken  up  by  either  party.  A  refusal  to  pay — 
nonpayment  according  to  the  terms  of  tb» 
agreement — might,  under  certain  dreum- 
stanoes,  constitute  sndi  a  breach  of  the  ecMi- 
tract  as  would  release  the  other  party,  aoA 
a  refusal  to  deliver  might  be  such  a  breadk 
of  the  contract  on  the  part  of  the  defendant 
as  would  release  the  other  party  or  give  bin 
a  cause  of  action. 

But  the  particular  circumstances  con- 
nected with  the  case  ought  to  be  taken  into 
consideration.  The  mere  refusal  to  pay  for 
a  portion  of  the  property  deliverea  nnti> 
more  waa  recdved  would  not  alone  eonsti- 
tute  such  a  breach  of  the  contract  as  would 
warrant  the  Other  party,  the  defendant,  ii> 
repudiating  the  entire  contract.  But  to 
warrant  the  defendant  in  refusing  further 
to  perform  his  part  of  the  contract  by  de- 
livering the  wood  which  he  had  contracted 
to  deliver,  it  ought  to  be  made  to  appear 
that  there  was  not  merely  a  refusal  to  pay 
at  once  for  the  portion  already  delivered*, 
hut  the  circumntances  connected  with  the- 
whole  matter,  tlie  conduct  of  both  parties^ 
ought  to  be  taken  into  condderation,  and  it 
should  bs  made  to  appear,  to  warraiit  the- 
defendant  in  refudng  further  to  deliver^ 
that  the  conduct  of  the  plaintiff  was  each  aa 
indicated  that  he  did  not  intend  to  perfoim 
his  pari;  of  the  contract. 

I  do  not  think,  ^ntlemen  of  the  jury,  that 
the  evidence  in  this  case  is  sufficient  to  war- 
rant a  finding  on  your  part  that  there  was- 
such  a  breach  of  the  contract  on  the  part 
of  the  plaintiffs  that  would  justify  the  de- 
fendant in  refusing  to  further  perform  Ms- 
contract.  And  therefore  the  only  questions- 
for  you  to  determine  in  this  case  are,  wheth- 
er or  not  the  plaintiff  baa  lost  any^ing  on 
account  of  the  advance  in  the  price — the 
market  price — of  wood,  after  the  refusal  t» 
deliver  by  the  defendant,  and,  if  so,  How 
much  has  he  lost?   In  other  words.  What. 

has  that  advanos  beenr     C niniCi\o 
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Error  la  awigned  upon  this,  and  it  istlM 
only  important  question  in  tlie  caaa. 

Coiuuel  for  the  defendant  cit«  urenl 
eases  in  support  of  the  pr<»}08ition  that  a 
mere  default  in  payment  of  inatalmenta  is 
not  to  be  treated  aa  an  abandonmant  oS  the 
contract. 

Among  the  early  cases  which  recognize 
the  difference  between  ooTenauts  which  are 
precedent,  and  those  which  are  not,  is  Boone 
V.  Eyre,  B.  K.  Kast,  17  Geo.  111.  1  U.  Bl. 
£73,  note  a.  In  that  case  the  plaintiff  eon- 
vty^  a  plantation  in  th*  West  indies,  witb 
the  Hock  of  jxegron  upon  it,  in  eoosideration 
of  an  annuity,  and  covenanted  that  he  had 
a  good  title  to  the  former,  and  was  lawfully 
possessed  of  the  latter.  In  an  action  for  the 
nonpayment  of  the  annuity,  a  plea  was 
filed  alleging  that  the  plaintiff  was  not,  at 
the  time  of  making  the  deed,  lawfully  pos- 
ncwaed  of  the  n^oes,  and  so  bad  not  a  good 
title  to  convey.  The  plaintiff  demurred  to 
the  plea.  Lord  Mansueld  said;  "The  dis- 
tinction is  vei^  clear,  where  mutual  coven- 
ants go  to  tlie  whole  of  the  consideration  on 
both  siiles,  tliey  are  mutual  conditions,  the 
one  precedent  to  the  other.  But  where 
they  go  only  to  a  part,  where  the  breach 
may  Be  paid  for  in  damages,  then  the  de- 
fendant has  a  remedy  on  his  covenant,  and 
■kali  not  plead  it  as  a  condition  precedent. 
If  this  plea  were  to  be  allowed,  any  one 
Dfwro,  not  being  the  pro|>erty  of  the  plain- 
tiff, would  bar  the  action,"  and  he  gave 
judgment  for  the  plaintiff. 

Tlie  case  of  Boone  t.  Eyre  was  commented 
on  by  Lord  Ijoughborough,  in  the  case  of 
Bt.  Alban4  v.  Shore,  1  U.  Bl.  270,  278.  In 
the  latter  case  the  parties  were  to  exchange 
lands  described  at  prices  agreed  upon,  it 
was  further  agreed  that  "all  timber  trees, 
elms,  and  H-ilTow  trees,  which  then  were 
upon  .any  of  the  above  estates,  to  be  fairly 
rallied  by  two  appraisers,  and  the  prices  or 
values  thereof  to  be  paid  by  the  respective 
purchasers  of  the  eitat«  at  the  time  be- 
sore  mentioned." 

The  defendant  refused  to  perform,  and  in 
■n  action  for  breach  of  contract,  filed  a  plea 
that  the  plaintiff,  after  making  the  agree- 
ment, cut  down  and  destroyed  600  elms,  and 
500  willow  trees,  upon  the  estate,  thereby 
making  it  impossible  for  him  to  perform 
the  conlmct.  A  general  demurrer  was  filed 
by  the  plaintiff.  Lord  Loughborough  said: 
"It  is  clear,  in  this  case,  that  unTesa  the 

Claintiff  has  done  all  that  was  incumbent  on 
Im  to  do,  in  order  to  create  a  performance 
1^  the  defendant  (if  I  may  use  the  exprea- 
non),  lie  is  not  entitled  to  maintain  the  ae- 
Hon.  If  he  has  not  set  forth  a  sufficient 
title,  judgment  must  be  against  him  what- 
ever the  plea  is,  and  if  the  plea  be  a  good 
bar  the  name  consequence  must  follow.  It 
VM  argued  on  the  part  of  the  plaintiff 
that  the  agreement  reapeeting  the  trees  was 
not  »  condition  precedent,  and  therefore,  a 
breach  of  that  agreement  could  not  be 
pleaded  In  bar  of  the  action.  In  support  of 
this  argument  the  case  of  Boone  v.  Eyre,  was 
cited ;  hut  in  that  case,  though  the  court  of 
King's  bench  held  the  plea  uuuflbnent.  vet 
Al  L.B.A. 


tli^y  laid  down  a  dear  and  well-fonnded  dis- 
tinction,— that  where  a  covenant  went  to  the 
whole.  <rf  the  consideration  on  both  sides, 
there  it  was  a  condition  precedent;  but 
where  it  did  not  go  to  the  whole,  but  only 
to  a  part,  tliere  it  was  not  a  condition  pre- 
cedent, and  each  party  must  resort  to  hia 
separate  reuiedy  ;  and  for  this  plain  and  ob- 
vious reasou, — because  the  damages  might 
be  unequal.  The  cases  also  of  Hunioeke 
UkKklotre,  8  Wnia.  Saaud.  156,  and  Vole  v. 
HhaOet,  8  Lev.  41,  were  dted  at  being  in 
favor  of  the  plaintiff.  But  it  is  unneces- 
sary to  enter  into  the  discussion  of  those 
cases;  though  perhaps  doubts  may  reason- 
ably be  entertained  of  the  doctrine  laid 
down  in  Saunders,  and  though  the  case^ 
cited  by  him  in  his  argument  may  deserve 
full  as  much  consideration  as  that  which 
was  the  subject  of  the  determination  of  the 
court.   For  we  found  our  opinion  on  tlie 

E resent  case  on  the  ground  of  the  distlne- 
ion  in  Boone  v.  Eyr«,  which  we  think  a  fair 
and  sound  one.  Then  the  question  is,  wlietb- 
er  the  covenant  of  the  plaintiff  ^oea  to  the 
whole  consideration  of  that  which  was  to- 
be  done  by  the  defendant.  Now  the  duke 
clearly  covenanted  to  convey  an  estate  to  the 
defendant,  in  which  all  the  timber  growii^ 
on  the  estate  was  neceasarily  included.  The 
limber  was  not  disjoined  from  the  estate  by 
the  separate  vatustion  of  it.  It  was  ex- 
presafy  Agned  that  all  trees,  etc.,  which  then 
were  upon  any  of  the  estates,  should  be 
valued.  But  it  is  not  to  be  permitted  to  a 
party  contracting  to  convey  land,  which  in- 
cludes the  timber,  by  his  own  act  to  change 
the  nature  of  it,  between  the  time  of  enter- 
ing into  the  contract,  and  that  of  perform' 
ing  it.  There  may  be  eases  when  the  timber 
growing  on  an  estate  is  the  ehiei  inducement 
to  a  purchase  of  that  estate.  But.  it  is  not 
necessary  to  inquire  whether  it  he  the  chief 
inducement  to  a  purchase  or  not;  for  if  it 
may  be  in  any  sort  a  consideration  to  the 
party  purchasing  to  have  the  timber,  the 
party  selling  ought  not  to  be  permitted  to- 
alter  the  estate  fay  eutUng  down  any  of  it. 
This  is  not  an  action  of  covenant,  where  one 
party  has  performed  his  part,  but  is  brought 
(or  a  penalty,  on  the  other  party  refusing  to 
execute  a  contract.  But  to  entitle  the  party 
bringing  the  action  to  a  penalty,  he  ought 
punctually,  exactly,  and  literally,  to  com- 
plete Ms  part.  We  are  therefore  of  opin- 
ion that  the  plea  is  a  good  bar  to  the  action,, 
uid  on  this  we  give  our  judgment." 

This  case  was  decided  In  1789.  The  ques- 
tion was  again  raised  in  183S  In  the  case 
cf  Franklin  v.  MiUer,  4  Ad.  &  El.  690.  The 
defendant  being  indebted  to  divers  persons 
made  an  agreement  to  pay  to  the  plaintiff 
the  full  amount  of  all  accounts  paid  for  the 
defendant,  by  him,  with  the  expense,  and  a 
salai^  of  £^  per  qimrter^  until  said  debts- 
should  be  fully  settled.  The  plaintiff  prom- 
ixed  to  perform  such  service,  and  expended 
time  and  money  in  no  doing,  and,  payment 
being  refused  when  due,  he  sued  for  a  breach 
of  contract.  The  defendant's  plea  alleged 
a  failure  to  perform  upon  the  part  of  plain- 
tiff, in  that  De  did  not  pay  and  settle  all  oS 
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"the  ftccoiints  that  he  might  have  done,  had 
he  used  diligence.  Plaintiff  replied,  in  sub- 
stance, that  the  failure  of  defendant  to  pay 
Justified  his  nonperformance  and  a  rescis- 
sion of  Uie  contnut,  and  to  this  the  defend- 
ant demurred.  littledale,  J.,  said:  "With 
respect  to  the  plea  the  plaintiff  may  say: 
Assuming  that  there  has  been  a  default 
made  as  to  ray  part  of  the  contract,  it  is 
■only  a  partial  breach,  and  the  defendant's 
argument  would  go  the  length  of  insisting 
that  if  I  had  in  any  one  week  omitted  to 
]>ay  the  sovereign,  be  might  put  an  end  to 
the  eontraeti  and  deprive  me  of  all  the 
■money  I  have  paid  In  advance;  for  he  states 
that  he  has  rescinded  the  agreement  alto- 
gether." It  is  a  clearly  recognized  princi- 
ple that,  if  there  is  only  a  partial  failure 
of  performance  by  one  par^  to  a  contract 
for  which  there  may  be  a  compensation  in 
damages,  the  contract  is  not  put  an  end  to." 

This  was  based  on  Boone  v.  Eyre,  which 
cose  tile  learned  judge  quoted  ai  length,  and 
he  concluded  wlui  uie  statement  tiiat,  "So, 
here,  it  cannot  be  contended  that,  tf  in  any 
•one  week  the  sovereign  had  be«i  nnpaid, 
that  default  would  put  an  end  to  a  contract 
made  up  of  several  stipulations,  some  of 
which  have  been  executed."  Coleridge,  J., 
said:  "I  think  both  the  replication  and 
-the  plea  bad.  The  plea  is  not  good  unless 
one  party  to  a  eontract  like  this  ma^  treat 
it  as  rescinded  if  the  other  fidli  in  the 
slightest  d^ee  to  perform  bis  part  of  it. 
The  rule  is  uiat,  in  rescinding,  as  In  making, 
a  contract,  both  parties  must  concur.  In 
Withera  v.  Reyf%olds,  2  Bam.  A  Ad.  882, 
-each  load  of  straw  was  to  be  paid  for  on  de- 
livery. When  the  plaintiff  said  that  he 
would  not  pay  for  the  loads  on  delivery, 
-that  was  a  total  failure,  and  the  plaintiff 
was  no  longer  bound  to  deliver.  In  such  a 
•case  it  may  be  taken  that  the  party  refus- 
ing has  abandoned  the  contract.  The  pres- 
-ent  case  is  different ;  and  the  plaintiff  is  en- 
titled to  judgment." 

In  Fillieul  v.  Armatrong,  7  Ad.  ft  El.  557, 
decided  in  1837,  the  defendant  discharged 
•one  whom  he  had  employed  to  teach  Froach. 
In  an  actiion  for  Ineach  of  the  contract,  de- 
fendant pleaded  that  plaintiff  was  absent 
for  two  days  beyond  the  time  fixed  hy  de- 
fendant for  plaintiff's  vacation.  Upon  de- 
murrer to  the  plea,  the  court  held  that 
while  the  defendant  might  be  entitled  to  sue 
the  plaintiff  for  absenting  himself,  that 
such  absence  did  not  put  an  end  to  tho  con- 
tract. 

In  Freeman  v.  Taylor,  8  Bing,  126,  de- 
■cided  in  1831,  the  plaintiff  chartered  to  the 
defendant  a  ship  to  go  from  London  to  Ma- 
deira and  Cape  of  Good  Hope,  and  thence  to 
Bombay  and  back.  Action  was  brought  for 
damages  against  the  defendant  for  not 
loading  the  ship  with  a  cargo  at  Bombay. 
Upon  the  trial  it  appeared  that  the  captain 
made  a  deviation  to  the  Island  of  Mauritius, 
and  defendant's  a«ent8  at  Bombay,  in  con- 
sequence of  such  deviation  refused  to  find  a 
-cargo.  It  was  left  for  the  jury  to  say  wheth- 
-the  deviation  was  of  such  a  nature  as  to  de- 
prive the  defuidaBt  of  the  benefit  oi  hi*  oon- 
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tract,  and  this  was  held  proper.   See  also 

Mount  V.  Larkint,  8  Bing.  108. 

The  case  of  Freetk  v.  Burr  {1874}  L.  R. 
8  0.  F.  806,  waa  in  some  respects  quite  sim- 
ilar to  the  present  oaae.  Defenoant  oon- 
tracted  to  sell  250  tinis  of  pig  iron  at  « 
fixed  price,  one  half  to  be  delivered  in  two, 
and  the  remainder  in  four,  weeks,  payment 
net  cash  fourteen  days  after  delivery  of  each 
parcel.  The  market  was  rising,  and,  not- 
withstanding ui^nt  demands  by  plaintiff 
for  delivery,  the  first  125  tons  was  not  com- 
pleted for  nearly  six  months.  The  plaintiff 
refused  to  pay  for  it,  cluming  a  right  to  set 
off  the  loss,  but  still  urged  the  delivery  of 
the  remainder.  The  defendants  treated  me 
refusal  to  pay  as  a  breach  and  abandonment 
of  the  contract,  and  declined  to  deliver  more. 
It  was  held  that  the  mere  refusal  to  pay  did 
not  warrant  the  plaintiff  in  treating  the 
contract  as  abandoned.  Coleridge,  Ch. 
laid  down  the  rule  as  follows:  "'The  ques- 
tion is  whether  the  fact  of  the  plaintiff'a  re- 
fusal to  pay  for  the  120  tons  delivered  waa 
such  a  refusal  on  the  part  of  the  purchasers 
to  comply  with  their  part  of  the  contract  as 
to  set  the  seller  free,  and  to  justify  his  re- 
fusal to  continue  to  perform  it.  This  cer- 
tainly appears,  viz.,  that  there  was  an  ex- 
tension mutual  consent  of  the  time  for 
the  delivery  of  the  iron  from  December, 
1871,  to  May,  1872,  with  constant  pressure 
on  the  one  side  and  excuses  and  resistance 
on  the  other.  I  mention  that  because  it  is 
important  to  express  my  views  that,  in  cases 
of  this  sort,  where  the  question  ia 
whether  the  one  party  is  set  free  by  tiie  ac- 
tion of  the  other,  the  real  matter  for  consid- 
eration is  whether  the  acts  or  conduct  of  tlia 
one  do  or  do  not  amount  to  an  intimation  of 
an  intention  to  abandon  and  altc^ether  to 
refuse'  performanee  of  the  contract.  I  aaj 
this  in  order  to  explain  the  ground 'upon 
which  I  think  the  decisions  in  these  cases 
must  rest.  There  has  been  some  conflict 
amongst  them.  But  I  think  it  may  be  taken 
that  the  fair  result  of  them  is,  as  I  have 
stated,  out.,  that  the  true  question  is  wheth- 
er the  acts  and  conduct  of  the  party  evince 
an  intention  no  longer  to  be  bound  tqr  the 
contract.  Now,  nonpayment  on  the  one  hand, 
or  nondelivery  on  tiie  other,  may  amount  to 
such  an  act,  or  may  be  evidence  for  a  jury 
of  an  intention  wholly  to  abandon  the  c&i- 
tract,  and  set  the  other  party  free.  That  is 
the  true  principle  on  which  Hoare  v.  Rennie, 
5  Hurlst.  ft  N.  19,  29  L.  J.  Exch.  N.  8.  73, 
was  decided,  whether  rightly  or  not  upon  the 
facts,  I  will  not  presume  to  say.  Where  by 
the  nondelivei7  of  part  of  the  thing  con- 
tracted for  the  whole  object  of  the  oontraet 
Is  frustrated,  the  party  making  default  n- 
nounces  on  his  part  all  the  obligations  of 
the  contract.  That  is  the  ground  upon 
which  it  is  said  in  Jonassohn  v.  Young,  4 
Best,  ft  S.  296,  32  L.  J.  Q.  B.  N.  8.  385,  that 
that  ease  may  be  supported.  In  WttKert  v. 
Beynoldt,  2  Barn,  ft  Ad.  882,  there  was  an 
express  refusal  by  the  plaintiff  to  perform 
the  contract;  and  Patteson,  J.,  says:  *lf 
the  plaintiff  had  merely  failed  to  pay  for 
any  particular  lo.d,^t^t 
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hm  b«B  an  ezooM  to  Uw  defendant  for  d*- 
Hming  no  more  etraw;-  but  the  plaintiff 
Iwre  expressly  refuaea  to  pay  for  the  loads 
-aa  deliTcred ;  the  def mdant  therefore  is  not 
liable  for  ceasing  to  perform  his  part  of  the 
-eontract.*    Wightman,  certainly,  and 

Crompton,  J.,  oy  inference,  in  Jonassohn 
Ytmng,  4  Best,  ft  S.  290,  both  uphold  that 
^•ae  upon  the  principle  on  which  I  rely.  The 
principle  to  be  applied  in  these  cases  is, 
whether  the  nondelivery  or  the  nonpayment 
■amoonts  to  an  abandonment  of  the  contract 
-«r  a  refusal  to  perform  it  on  tue  part  of 
the  person  so  making  default.  That  being 
•o,  and  my  Brother  Brett  having  ruled  that 
Um  mere  nonpayment  for  the  first  portion 
■of  the  iron  contracted  for,  unattended  by  any 
«tber  act  on  the  part  of  the  purchasers,  did 
sot  put  an  end  to  the  eontraot  so  as  to  dis- 
■entiue  the  pnrduwen  to  maintain  an  action 
for  nondelivery  of  the  eerond  portion,  but 
-ealy  gave  the  seller  a  remedy  by  erose-aetion 
(of  iiiiich  he  has  availed  himself),  I  am  of 
opinion  that  this  ruling  was  correct,  and 
that  the  rule  should  be  discharged."  Keat- 
ing, J.,  concurring,  said:  '^It  is  not  a  mere 
refusal  or  omission  of  one  of  the  contracting 
parties  to  do  something  which  he  ought  to 
-oo,  that  will  justify  the  other  in  reputUating 
-the  contract;  but  there  most  be  an  abeolute 
refusal  to  perform  his  part  of  the  oontnu^ 
Nonpayment  is  an  elemient.  But,  lofddng  at 
mU  the  circnmstanoea  of  this  case — a  rising 
market,  a  failure  on  the  part  of  the  defend- 
ant to  deliver  the  iron  according  to  the  terms 
■of  the  contract,  a  series  of  deliveries  in  small 
quantities  long  after  the  times  for  delivery 
provided  for  ^  the  contract,  and  a  refusal 
-on  the  put  of  the  plaintiffs  to  pay  for  the 
iron  delivered,  not  only  accompanied  by  re- 
-monstraneee,  but  with  a  requisition  to  the 
^ller  to  fix  a  day  for  the  delivery  of  a  cer- 
tain quantity, — I  do  not  think  they  show  an 
intention  on  the  part  of  the  plaintiffs  to 
■abandon  the  contract.  As  upon  the  facts 
there  appears  to  have  been  not  only  no  ah- 
soluto  refusal  to  perform  the  contract  by 
the  {diintltfs,  and,  what  Is  important,  no 
•oridoMo  of  Inability  on  their  part  to  per- 
form it,  I  think  the  defendant  had  no  ngbt 
to  treat  the  contract  as  rescinded,  and  to 
refuse  to  deliver  the  remainder  of  the  iron." 
Denman  also  said:  "I  am  of  the  same  opin- 
ion. The  learned  judge  ruled  that  the  mere 
refusal  by  the  plaintiffs  to  pay  for  the  por- 
■Utm  of  the  iron  delivered  aid  not  warrant 
tlM  defendant  in  considering  the  ecmtract  as 
at  an  end;  and  he  gave  the  defendant  lM.ve 
to  move  to  enter  a  verdict  or  a  nonsuit  if 
-the  court  should  think  that  ruling  wrong. 
I  am  of  opinion,  upon  the  authority  of 
Withert  V.  Reynolda,  2  Bam.  A  Ad.  882,  that 
the  ruling  was  quite  right.  That  case  did 
sot  decide  expressly  that  a  mere  failure  of 
-a  single  payment  might  not  be  evidence  of  a 
refusal  to  perform  the  contract.  But,  in  the 
-words  of  Fatteson,  J.,  the  conduct  of  the 
plaintiff,  coupled  with  the  nonpayment, 
amounted  to  an  express  refusal  to  perform 
the  contract  on  his  part.  There  was  nothing 
of  the  sort  here.  After  the  way  in  which 
4hat  case  has  bem  treated  in  aulwequent  au- 
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thorities  I  think  we  are  bound  to  hold  it  to 
be  a  oorraet  statonent  of  the  law,  and  to  act 

upon  it.  Notwithstanding  the  plaintiff's 
refusal  to  pay,  the  defendant  was  bound  to  go 
on  and  deliver  the  rest  of  the  iron." 

The  case  of  Mersey  Steel  d  I.  Co.  v.  Nay- 
lor,  L.  R.  9  Q.  B.  Div.  648,  L.  B.  9  App.  Cas. 
434,  decided  in  1882  and  1884,  contains  ex- 
tended discussion  upon  this  subject  i>y  ser* 
eral  eminent  English  judges.  The  defend- 
ants  agreed  to  purchase  from  tho  Bl  Uo.  a 
<mantity  of  steel,  to  be  delivered  on  board 
ship,  in  five  monthly  instalments,  payment 
to  be  made  within  three  days  after  receiv- 
ing shipping  documents.  The  company  de- 
livered about  half  of  the  first  instalment, 
but  before  payment  became  due  a  petition 
was  presoited  to  wind  up  the  company.  The 
defendants  were  erroneously  advised  that 
they  could  not  safely  pay  the  company  with- 
out an  order  of  court.  The  company  gave 
notice  that  it  should  treat  the  refusal  to  pay 
as  releasing  it  fnmi  any  furthco'  obligation. 
No  further  iron  was  delivered,  and  an  ac- 
tion was  brought  to  recover  the  price  of 
what  had  been  delivered.  The  defeniuuits  set 
up  a  counterclaim  for  damages  for  nondeliv- 
ery. The  court  of  Queen's  bench  held,  re- 
versing Ck>leridge,  Cb.  J.,  that  the  defendante 
had  not,  postponing  payment,  under  the 
erroneous  advice  of  tlwr  solicitor,  so  shows 
an  intention  no  longer  to  be  bound  1^  the 
contract,  as  to  release  tba  plaintiffs  from 
further  performance  of  it,  and  that  the 

Elaintiffa  were  liable  for  damages  occasioned 
y  the  nondelivery.  Jessel,  M.  R.,  said : 
"This  appeal  raises  two  points,  one  of  which 
is  of  vei7  great  importance.  The  first  ques- 
tion is,  Wut  is  the  rule  which  is  to  pravail 
as  rcsards  the  getting  rid  of  the  liability  of 
the  further  performance,  or  to  the  per- 
formance, of  a  contract  in  consequence 
of  the  acts  or  defaulte  of  the  other 
party  in  respect  of  that  contract.  If 
one  party  breaks  a  contract  is  the  other  par- 
^  twund  to  perform  his  part  of  it  or  not? 
There  is  no  absolute  rule  whieh  can  be  laid 
down  in  express  terms  as  to  whether  a 
breach  of  contract  on  the  on*  ^de  has  axon- 
crated  the  other  from  performance  of  Ms 
part  of  the  contract.  But  I  think  the  rule 
of  law  is  properly  stated  in  Freeth  v.  Ifurr, 
L.  R.  0  C.  P.  208,  and  it  is  stated  in  a  very 
few  words  by  the  judge  from  whose  decision 
this  appeal  comes.  He  says:  'I  say  this 
in  order  to  explain  the  ground  upon  which 
I  think  the  deeialons  in  these  eases  must 
rest.  There  has  been  some  eonfliet  amongst 
them ;  but  I  think  it  may  be  taken  that  the 
fair  result  of  them  is  as  f  have  stated,  name- 
ly, that  the  true  question  is  whether  the  acta 
and  conduct  of  the  party  evince  an  inten- 
tion no  longer  to  be  bound  by  the  contract.' 
That  makes  it  a  question  of  evidence;  you 
must  consider  the  nature  of  the  breach,  the 
circumstances  under  which  the  breach  oe- 
eurred,  and  then  see  whether  that  is  the  re- 
sult of  it.  There  may,  indeed,  be  a  case 
where  one  party  says  in  so  many  words  that 
he  does  not  intend  to  go  on  with  the  con- 
tract, but  generally  you  must  infer  the  in- 
tention from  tiie  acts  of  the  puties.  Then 
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fae  goto  on;  "Noi^,  nonpayment  on  the  one 
band,  or  nondeliveiy  on  the  other,  may 
amount  to  sueh  an  act,  or  may  be  e^dence 
for  a  jury  of  an  intention  wholly  to  auan- 
don  the  contract,  and  set  the  other  party 
free.'  If  you  have  the  act  bo  done  on  the 
one  side,  the  other  party,  if  he  elects  to  be 
free,  is  no  longer  liable  to  perform  his  part 
of  the  contract.  Now  in  Freeth  v.  Burr,  h. 
R.  0  C.  P.  20S,  and  the  other  casea  on  the 
subject,  no  such  distinction  is  taken  as  is  re- 
ferred to  by  Lord  Bramwell,  if  I  rightly 
read  bis  judgment,  in  Bonok  t.  Mullw;  Jj. 
B.  7  Q.  B.  Div.  92,  between  the  case  of  a  con- 
tract partly  performed  and  a  contract  never 

Eerformed  at  all.  In  Freeth  t.  Burr,  there 
od  been  part  performance.  In  the  case  of 
the  Be  Phoenix  Bessemer  Steel  Co.  L.  R.  4 
Clf.  Div.  108,  the  point  was  not  argued.  That 
was  an  action  founded  on  a  contract  for  sell- 
'  gooda  on  credit.  The  venders  bad  said: 
'We  will  not  eell  you  the  goods  any  more 
except  for  cash/  The  other  side  said:  'But  we 
are  entitled  to  eredit,  and  if  yon  will  not 
sell  them  to  as,  except  for  cash,  we  will  not 
take  them  at  alt,  and  there  shall  be  an  end 
of  it.'  The  only  point  ai^ed  was  whether 
the  persons  who  were  entitled  to  the  credit 
'  were  insolvent  in  sucb  a  way,  and  to  such 
an  extent  that  the  venden  bad  a  rlffht  to  say 
*we  will  not  sell  except  for  cash.'  That  was 
fbe  only  point  argued.  Kobody  argued  that 
tipon  the  refusal  of  the  venders  to  sell  with- 
out cash,  and  when  the  answer  is  'we  must 
decline  to  take  the  iron,*  the  venders  were  re- 
leased from  the  contract.  I  held  that  they 
were  not  when  the  case  came  originally  be- 
fore me  at  the  rolls,  and  the  court  of  ap- 
peal affirmed  that  decision.  Tbat  was  the 
case  of  a  contract  which  had  been  part  per- 
formed to  a  very  considerable  extent.  So, 
af^in.  In  "Withers  v.  Reynolds,  2  Bam.  ft 
Ad.  S82,  the  contract  had  been  partly  per- 
formed. The  notion,  therefore,  that  there 
la  any  difference  in  this  respect  between  a 
contract  part  performed  and  a  contract  not 
performed  at  all,  is  not,  I  think,  well 
founded.  1  am  not  sure  that  I  am  right  in 
supposing  that  Lord  Bramwell  In  Honck  v. 
Muller,  L  R.  7  Q.  B.  Div.  02,  intended  to 
■ay  that  In  no  case  where  the  oontra<^  was 
part  performed  could  one  party  rely  on  the 
refusal  of  the  other  to  go  on,  although  that 
seems  to  me  to  be  the  fair  construrtion  of 
his  judgment.  Again,  in  Bimpson  v.  Crip- 
pin,  L.  R.  8  Q.  B.  14,  no  such  distinction 
was  taken.  Baare  t.  Aennie,  6  Hurlst.  ft  N. 
19,  was  on  demurrer,  which  the  judges  seem 
to  have  forgotten,  and  to  haiv  treated  it  as 
n  special  case,  and  drawn  inferences  of  fact, 
lliat  being  so,  the  only  point  we  have  to  con- 
sider is,  whether  the  eWdence  In  this  ease 
ought  to  lead  us  to  the  conclusion  that  the 
buyers  refused  to  go  on  with  the  contract  T" 
tjindley.  L.  J.,  concurred,  saying;  "The  first 
question  ts,  whether  the  defendants  are  en- 
titled, apart  from  any  question  of  set-off,  to 
any  damages  1^  reason  of  the  breach  by  the 
plaintiffs  of  a  contract  on  thdr  part.  Lord 
Coleridge  held  that  they  were  not,  on  the 

rund  that  there  had  been  such  a  refusal 
perform  tlie  contract  as  to  amount  to  a 
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rescission'  of  VL  Whether  there  was  such 
refusal  depends  entirely  on  the  correspond- 
ence. The  view  whieh  the  Lord  Chief  Jiia- 
tice  took  of  it  is  atsted  in  these  words; 
'Here  the  defendants,  while  insisting  on  fu- 
ture deliveries,  positively  refused  to  pay  for 
the  iron  already  deliverad,  and  for  all  whieh 
might  subsequently  be  delivered,  unless  the 
plaintiffs  fulfilled  a  condition  which  the  de- 
fendants in  my  opinion  had  no  right  to  im- 
pose. Now,  without  pausing  to  remark  on 
the  terms  in  which  that  conchuion  ia  ex- 
pressed, I  confess  it  appear*  to  me  that  ih» 
correspondence  does  not  bear  that  interpre- 
tation. The  alleged  refusal  arose  in  tfaia 
way.  It  appears  that  the  advisers  of  the  de- 
fendant company  took  a  view  which  was  un- 
tenable, that  is  to  say,  th^  took  the  view 
that  the  defendants  could  not  properly  pay 
certain  money  whieh  they  owed  to  viie  plain- 
tiff company^  by  reason  of  tiie  pendency  of 
the  petition  to  wind  np  the  company. 
This   view   was   taken   nnder    the  im- 

fresaion  that  there  was  something  ii> 
163  of  the  companies  act  of  18tt2  whicU 
rendered  such  a  payment  improper.  It  was- 
overlooked  that  {  153  applies  to  dirtpusi- 
tions  by  tlie  con.pany  of  its  property,  and 
not  to  payments  to  uie  company.  The  din- 
tinrtion  is  ubvioiw,  and  not  only  obvious  in 
the  language  of  3  163,  but  there  is  a  caM  in 
Re  Bam«d*«  Bkg.  Co.  L.  R.  3  Ch.  105  in  whieh 
it  was  held  liy  Lord  Calms  that  a  transfer 
of  shares  to  a  company  which  was  bein;; 
wound  up  wa»  not  within  3  153,  and  exposed 
the  company  to  calls  with  respect  to  th«>- 
sharea.  The  advice  therefore  was  mistaken' 
advice.  Ilown'er,  it  was  given,  and  the  con- 
sequence of  that  advice  was  that  the  defend- 
ants  declined,  or  refused  (I  will  use  that 
word  for  the  moment)  to  pay  what  they 
owed.  But  th^  did  not  so  decline  or  re- 
fuse as  to  warrant  the  inference  which,  ac- 
cording to  tlie  case  of  Frwth  v.  Burr,  L.  R. 
[•  C.  P.  208,  is  necessary  to  disentitle  thenk 
from  insisting  on  the  contract,  the  inference,. 
I  mean  that  they  abandoned  the  contract,  or- 
repudiated  it,  and  would  itot  go  on  nrith  it. 
The  inference  is  quite  the  other  way.  Tin 
true  inforence  to  iw  drawn  from  the  corres- 
pondence is  that  they  were  ready  enough  to- 
pay,  but  felt  embarrassed,  and  did  not  Know 
Iiow  to  pay.  Whether  they  ought  to  have- 
been  embarrassed  is  quite  another  matter. 
Acting  honestly  and  having  got  the  advice 
they  did,  they  felt  embarrassed  and  hesi- 
tated about  paying.  It  was  not  such  a  re- 
fusal to  pay  as  bnngs  the  case  at  all  with- 
in the  prindple  of  jVeeth  T.  Burr,  L.  R.  1^ 
C.  P.  208.  Now  I  certainly  do  not  pretettd 
to  reconcile  all  the  canes  on  this  subject.  I 
have  tried  in  vain  to  reconcile  Roars  v.  Ren- 
nie,  6  Hnrlst.  ft  K.  19:  Bimpson  t.  Cr\pp%» 
L.  R.  8  Q.  B.  14;  and  Bonch  v.  Muller,  L. 
R.  7  Q.  B.  Div.  92.  I  can  understand  each- 
rase  by  itftelf,  but  there  is  very  considerable- 
dilllculty  in  reconciling  them.  It  is  not^ 
however,  necessary  to  do  that.  What  w» 
have  to  do  is  to  extract  from  the  cases  some- 
intelligible  principle  Iqr  which  to  be  guided, 
and  it  appeare  to  me  that  the  prinmple  fs- 
•tated  accurately  in  Freetkt 
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Ch  B.  0  C.  F.  208  by  Lord  Coleridge  himMlf 
•a  delivering  his  judgment  in  that  case. 
What  lie  Buys  as  to  the  result  of  the  cases 
is:  The  true  question  is  whether  the  acts 
And  conduct  of  the  parties  evince  an  inten- 
tion no  longer  to  be  bound  by  the  contracts' 
I  think  that  is  the  fair  way  of  testing  each 
4if  these  cases,  and  it  appears  to  me  that 
Lord  Coleridge  either  lost  sight  of  that  in 
•deciding  this  cas«»  or  drew  an  incorrect  in- 
ference from  the  oorresp<mdence^  Taking 
that  as  the  true  test,  it  appears  to  me,  that 
the  true  and  fair  construction  of  the  im- 

¥ortant  letters  of  the  10th  of  February,  the 
7tfa  of  February,  and  the  1st  of  March,  is 
this,  that  the  (Ufendanta  refused,  or  de- 
■cUned,  or  besitatad  to  paj,  not  aa  is  stated 
in  Freetk  v.  Burr  (1874)  U  R.  0  C.  P.  208. 
''•rindng  an  Intention  no  lon^r  to  be  bound 
^  the  contract,'  but  evincins  a  difficulty 
•uggested  to  them  b^  their  solicitor;  a  dif- 
ficulty which  they  did  not  see  their  way  to 
^et  out  of."  The  comments  of  Lord  Bow- 
«n  are  of  especial  interest,  with  reference  to 
tb«  question  of  rescission  which  is  given 
prominmce  in  wme  of  the  cases.  Bo  said) 
**Nondetivei7  of  a  single  parcel  would  not 
tie  nece<^ri1y,  of  course,  sufTicient  to  Inti- 
mate that  the  person  who  does  not  deliver 
intends  no  lunger  to  be  bound,  but  I  am  far 
from  saying  that  nondelivery  of  a  single  par- 
■oel  might  not  in  particular  contracts  and 
under  particular  circumstances,  be  sufficient. 
So  as  to  nonpayment.  Nonpayment  of  it- 
flelf  is  certainly  not  necessarily  evidence  Of 
«n  intention  no  longer  to  be  bound  by  the 
•oontract,  but  I  do  not  say  there  might  not 
be  circumstances  under  which  the  court 
-would  be  entitled  to  draw  that  inference 
from  it.  If  Lord  Bramwell  in  Bonck  v. 
Muller,  L.  R.  7  Q.  B.  Div.  92,  is  to  be  under- 
-etood  as  saying  that  the  docrtrine  can  no 
longer  be  applied  when  the  contract  has  been 
]iart  performed,  it  seems  to  me  that  bis  ob- 
servation goes  beyond  what  can  be  supported, 
for,  as  the  master  of  the  rolls  has  pointed 
out,  msny  of  the  cases  where  one  party  was 
■allowed  to  treat  the  conduct  of  the  other  as 
putting  an  end  to  the  contract  were  cases  in 
-which  the  contract  had  been  part  performed. 
A  fallacy  may  possibly  lurk  in  the  use  of 
the  word  'rescission.'  It  is  perfectly  true 
that  a  contract,  as  it  is  made  by  the  joint 
will  of  two  parUes,  can  only  be  rescinded  by 
the  Joint  will  of  the  two  parties;  but  we  are 
'dealing  here,  not  with  the  right  of  one  party 
to  rescind  the  contract,  but  with  his  right 
to  treat  a  wrongful  repudiation  of  the  con- 
tract by  the  other  party  as  a  complete  re- 
nunciation of  it.  With  regard  to  Hoare  v. 
Sennie,  5  Hurlst.  A.  N.  10,  I  think  that  the 
true  explanation  of  that  ease  is  that  the 
plea  was  a  special  plea,  which  set  out  vari- 
ous facte  from  wbieb  two  different  inferences 
might  quite  well  be  drawn,  and  as  one  or 
the  other  Is  drawn,  the  declfiion  would  ap- 
pear coi-rect  or  the  Teverse."  The  case  was 
nflinned  in  the  House  of  Lords.  Lord  Black- 
bum  used  the  following  language:  "As  to 
the  first  point,  I  myself  have  no  doubt  that 
Withers  V.  iteynoldn,  2  Barn.  8l  Ad.  882,  cor- 
rectly lays  duwn  the  law  to  this  extent,  that 
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where  there  is  a  contract  which  la  to  be 
performed  in  future,  if  one  of  the  par- 
ties has  said  to  the  other  in  etfect,  'If  you  go 
on  and  perform  your  side  of  the  contract,  i 
will  not  perform  mine'  (is  Withers  v.  Kej/' 
nold$,  2  Barn.  &  Ad.  882,  it  was:  'You  may 
bring  your  straw,  but  I  will  not  pay  you 
upon  delivery,  as  under  the  contract  1  ought 
to  do.  I  will  always  keep  one  bundle  of 
straw  in  hand  so  as  to  have  a  check  upon 
you'),  that  in  effect  amounts  to  saying,  'I 
vfiW  not  perform  the  contract.'  in  that  case 
the  other  party  may  say:  'You  have  given 
me  distinct  notice  that  you  will  not  perform 
the  contract.  1  will  not  wait  until  you  have 
broken  it,  but  I  aill  treat  you  as  having  put 
an  end  to  tlie  contract,  and,  if  necessary,  X 
will  sue  you  for  damages;  but  at  all  events  I 
will  not  go  on  with  the  contract.'  That  wae 
settled  in  Bochtter  v.  De  La  Tour,  2  El.  ft 
Bl.  678,  in  the  Queen's  Bench,  and  has  never 
been  doubted  since,  because  there  is  a  breach 
in  the  contract,  although  the  time  indicated 
in  the  contract  has  not  arrived. 

That  is  the  law  as  laid  down  in  Withert 
T.  Reynolds,  2  Bam.  A  Ad.  882.  Tliat  Ib,  I 
will  not  say,  the  only  ground  of  defense^ 
but  a  sufTicient  ground  of  defense.  In 
Freeth  V.  Burr,  L.  R.  9  C.  P.  208,  it  was 
also  BO  laid  down ;  and  Lord  Colerid^  here 
thinks  the  facts  were  such  as  to  bring  the 
case  within  that  principle.  I  will  not  at 
this  time  of  the  day  go  through  them,  but 
when  the  facts  are  looked  at  it  is  clear  to 
me  that  it  is  not  so.  So  far  from  respond- 
ents saying  that  when  the  iron  was  brought 
in  future  th^  would  not  pay  for  it,  they 
were  always  anxious  to  get  it,  and  for  a  very 
good  reason, — that  the  price  had  risen  high 
above  the  contract  price.  There  was  a  state- 
ment that  for  reasons  which  they  thought 
sufficient  tli^  were  not  willing  to  pay  for 
the  iron  at  present;  and  if  that  statement 
had  been  an  absolute  refusal  to  pay,  saying, 
'Because  we  have  newer  to  do  wrong,  wa 
will  refuse  to  pay  tne  money  that  we  ought 
to  pay,'  I  will  not  say  that  it  might  not 
have  been  evidence  to  go  to  the  jury  for  them 
to  say  whether  it  would  not  amount  to  a  re- 
fusal to  go  on  with  the  contract  in  future, 
for  a  man  might  reasonably  so  connider  it. 
But  there  is  nothing  of  that  kind  here;  it 
was  a  bona  fide  statement,  and  a  very  plausi- 
ble statement.  I  will  not  say  more.  I  re- 
frain from  weighing  its  value  at  this  mo* 
ment;  but,  as  1  said  before,  it  prevents  the 
case  from  coming  within  the  authority  of 
Withers  v.  Reynolds,  2  Bam.  A  Ad.  882,  and 
yreelh  v.  Burr,  L.  R.  0  C.  P.  208,  and  conse- 
quently, as  I  understand  it.  Lord  Coleridge 
made  a  mistake  in  the  ground  on  which  iie 
went.  Tlie  rule  of  law  as  1  always  under- 
stood it,  is  that  where  there  is  a  contract  in 
which  there  are  two  parties  each  side  hav- 
ing to  do  something  (it  is  so  laid  down  in 
the  notes  to  Pordage  v.  Cole  ( 1871 )  1  Wms. 
Saund.  320),  If  you  see  that  the  failure  to 
perform  one  part  of  It  goes  to  the  root  of 
the  contract,-— goes  to  the  foundation  of  the 
whole, — it  is  a  good  defense  to  aay:  'I  am 
not  going  to  perform  my  part  of  it  when 
that  whiefa  is  the  root  of  the  whole  and  the 
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substantial  consiideration  for  my  perform- 
ance is  defeated  by  your,  misconduct.*'' 
Lord  Bramwell  said:  "My  Lord  Coleridge 
Htya  tbat  tbe  defendants,  tbe  now  respond- 
ents, positively  refused  to  pay  for  the  iron 
already  delivered,  and  for  all  which  might  be 
subsequently  delivered.  Mow  whether,  if 
th^  had  positively  refused  to  pny  for  that 
already  deli^'eredj  it  would  have  given  any 
justification  to  the  company  or  the  liquida- 
tor for  refusing  to  go  on  with  the  contract, 
it  is  not  necessary  for  me  to  say  at  the  pres- 
ent moment.  I  do  not  say  that  it  would 
not;  but  if  they  had  positively  refused  to 
pay  for  all  which  might  be  snbsequently  de- 
livered. It  would  nn£)ubtcdly  be  an  answer 
upon  the  authority  of  Withert  T.  BejfnoUUi, 
2  Bam.  &  Ad.  882,  and  the  reasoning  which 
you  have  heard.  But  I  really  cannot,  with 
great  submissioi^  to  th^  noble  lord,  find  any 
evidence  of  that,  and  Mr.  Cohen  certainly 
did  not  attempt  to  prove  it,  but  he  set  up  a 
new  ground,  which  was  that  the  payment  of 
the  debt  due  waa  a  condition  precedent  to  the 
further  performance  of  the  agreement,  with 
which  I  cannot  at  all  agree.'" 

The  case  of  Winchester  Tfetoton,  2  Al- 
len, 402,  in  in  harmony  with  the  English 
view.  The  court  said:  "It  is  true  .that 
the  present  plaintiffs  denied  tlieir  liability 
to  make  payment  for  any  portion  of  the 
timber  until  the  whole  was  delivered,  treat- 
ing the  whole  delivery  as  one  entire  contract. 
In  that  tliey  were  wrong,  and  this  court 
held  them  liable  for  tlie  timber  first  deliv- 
ered, at  the  expiration  of  six  months  after 
its  delivery.  But  we  think  that  act  was  not 
under  the  circumstances  a  repudiation  of  the 
contract  for  future  delivery,  or  to  operate 
to  excuse  the  defendant  from  the  perform- 
ance of  his  furUier  contract  to  deliver  tim- 
ber by  the  1st  of  April,  1859.  The  contract 
had  been  substantially  divided,  the  new  stip- 
ulation postiioning  both  delivery  and  pay- 
ment, as  to  all  embraced  within  it,  an  en- 
tire year  beyond  the  time  applicable  in  both 
these  reyiecta  to  the  delivery  of  the  first 
parcel.  In  regard  to  each  portion,  a  die- 
tinbt  liability  attached  to  the  parties,  and 
this  was  not  discharged  by  the  plaintiffs'  re- 
fusal to  pay  for  the  first  portion,  under  the 
eircnmstances  stated.  The  case  of  Withers 
V.  Reynolds,  2  Itarn.  &  Ad.  882,  is  much  re- 
lied upon  on  the  part  of  the  defendant.  Tliat 
case,  upon  a  careful  scrutiny,  will  be  found 
to  have  been  put  upon  the  ground  of  some- 
thinw  more  than  a  mere  refusal  to  pay  for 
articles  already  delivered.  It  was  consid- 
ered by  the  court  as  a  prrapective  refusal, 
and  applicable  to  articles  y^t  to  be  deliv- 
ered ujion  the  contract.  But  in  the  present 
ease  the  plaintiffs  did  not  in  their  refusal 
to  pay  for  the  first  parcel  of  timber  upon  the 
ground  that  the  day  of  payment  therefor  had 
not  arrived,  deny  their  liability  or  affirm 
their  purpose  not  to  pay  promptly  and  fulfil 
to  the  letter  their  promise  to  pay  for  the 
timber  to  be  delivered  under  the  extended 
contract.  As  to  that  payment,  they  took  the 
same  view  as  the  other  party.  Both  held 
that  for  tbe  tinUier  yet  to  be  delivered  pay- 
ment was  to  be  made  in  nz  montlis  after  ita 
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delivery.  The  denial  of  payment  for  tb*' 
timber  delivered  prior  to  the  Ist  of  April, 
1858,  was  a  denial  based  upon  the  legal  ef- 
fect of  the  contract,  the  vendee  alleging  that- 
it  postponed  tbe  entire  payment.  Tma  re- 
fusal to  pay  for  the  timber  tbat  had  been 
delivered  on  the  1st  of  October,  1858,  did  not- 
operate  to  discharge  the  other  party  from 
his  promise  to  deliver  timber  on  the  1st  of' 
April,  1869." 

The  supreme  court  of  New  Jersey  takes- 
the  same  view  of  this  question.  Trotter  v. 
neokscher,  40  N.  J.  Eq.  612,  4  Atl.  83: 
rtlackbum  v.  Reitly,  47  N.  J.  L.  200,  54  Am. 
Rep.  159,  1  Atl.  27.  In  the  latter  ease  the 
Rnglish  and  American  authorities  were  con- 
sidered, and  the  rule  adopted  in  the  ilvrtcy 
Case  was  approved.  The  court  said.  "The- 
rule  to  be  applied  in  determining  whether 
the  express  obligations  of  such  contracts  re- 
main, after  one  or  more  breaches  by  either 
party,  has  been  the  subject  of  much  discus- 
sion of  late  years,  and  has  given  rise  to- 
some  contrariety  of  judicial  opinion.  We  do 
not  feel  constrained  by  the  phases  of  the- 
present  case  to  enter  at  any  length  upon 
the  details  of  this  discussion.  In  our  opin- 
ion the  rule  established  In  England  by  the 
judgment  of  the  House  of  Lords  in  Mersey 
Steel  &  I.  Co.  V.  Naylor,  L.  R.  9  App.  Cos. 
434,  AfSrming  the  judgment  of  the  court  of 
appeal  in  L.  K.  0  Q.  B.  Div.  648,  is  one 
which  in  ordinaiy  contracts  of  this  nature- 
will  work  out  results  most  oonfomiabie  to 
reason  and  justice.  The  rule  is  tbat  de- 
faults by  one  party  in  making  particular 
payments  or  deliveries  will  not  release  the- 
other  party  from  his  duty  to  make  the  oth- 
er deliveries  or  payments  stipulated  in  the 
contract,  unless  the  conduct  of  tbe  party  in 
default  be  such  as  to  evince  an  intention 
to  abandon  tbe  contract,  or  a  deaijgn  no 
longer  to  be  bound  by  its  terms.  This  rule 
leaves  the  party  complaining  of  a  breach  to> 
recover  damages  for  bis  injury  on  the  normal 
principle  of  compensation,  without  allowing- 
him  the  abnormal  advantage  that  might  in- 
ure to  him  from  an  option  to  rescind  the  bar- 
gain. It  also  accords  with  the  ancient  doc- 
trine laid  down  by  Sarjeant  Williams  in  his 
notes  to  Pordage  t.  Cole,  1  Wms.  Saimd. 
320  6,  that  where  a  covenant  (of  the  plain- 
tiff) goes  only  to  part  of  the  consideration 
on  both  sides,  and  a  breach  of  such  cove- 
nant may  be  paid  for  in  damages,  it  is  an  in- 
dependent covenant,  and  an  action  may  be 
maintained  for  a  breach  of  the  contract  on 
the  part  of  the  defendant  without  averring 
performance  in  the  declaration.  It,  of 
course,  is  inapplicable  where  the  parties 
have  expressed  their  intention  to  make  per- 
formance of  a  stipulation  touching  a  part 
of  the  bargain  a  condition  precedent  to  the 
continuing  obligation  of  the  contract;  and 
peculiar  cases  might  arise  where  the  courts 
would  infer  such  an  intention  from  the  na- 
ture and  circumiDtances  of  the  bargain  it- 
self,— cases  in  which  the  courts  would  see 
that  the  partial  stipulation  was  so  import- 
ant, so  went  to  the  root  of  the  matter  (to  use 
a  phrase  of  Blackburn.  J.,  in  Poussard  v. 
Bpiers,  L.  B.  1  Q.  B.  Dir.  410^,  as  to  mske 
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ita  performance  a  condition  of  the  obliga- 
titm  to  proceed  in  the  contract." 

In  Mew  York  the  question  waa  considered 
in  the  case  of  Cahen  v.  Piatt,  69  K.  Y.  348, 
25  Am.  Rep.  Z03,  and  it  was  held  that  a  de- 
livery of  one  invoice  of  fflass  that  was  in- 
ferior to  that  contracted  did  not  justify  the 
pnrehaser  in  refnring  to  take  subsequent 
eonaignriienti  of  glass  oorreq>onding  with  the 
requirements  of  the  contract.  See  also  Eh- 
ling  T.  Waiter.  17  'S.  W.  Week.  Dig.  497 ;  8el- 
hy  T.  Hutchinson,  ft  III.  310;  Bloomington 
Uteotrie  Light  Co.  t.  Radboum,  56  111.  App. 
165;  Qaflin  t.  Wileoa,  26  Ark.  300. 

The  case  of  ifyer  t.  Wheeler,  65  Iowa, 
300.  21  K.  W.  692,  is  closely  analogous  to 
the  present  case.  Plaintiffs  sold  defendants 
10  carloads  of  barley.  Defendants  were  to 
^ay  75  cents  per  bushel  for  eadi  carload, 
when  delivered.  On  receipt  of  the  first  car- 
load the  defendants  refusM  to  pay  upon  the 
ground  that  the  barley  was  not  equal  to 
Uie  sample,  but  stated  that  they  had  given 
plaintiffs  credit  for  65  cents  per  bushel,  and 
would  withhold  p»nient  until  the  10  car- 
loads were  dcliTned,  and  urged  shiinnent  of 
the  remainder.  It  was  held  that  this  did 
not  entitle  the  plaintiff  to  rescind  the  con- 
tract, and  that  he  was  liable  for  damages 
resulting  from  nondelivery  of  the  remainder. 
See  also  Burge  v.  Cedar  Rapida  A  M.  Rwer 
R.  Co.  32  Iowa,  101.  A  valuable  note  upon 
this  subject  will  be  found  in  Lake  Shore  d 
M.  a.  R.  Co.  V.  Richards  (111.)  SO  L.  K.  A. 
33. 

The  authorities  are  reviewed  in  Jforring- 
Um  T.  Wnght,  115  U.  8.  188,  28  L.  ed.  306» 
t  Sup.  Ct.  Rep.  12,  though  the  exact  question 
before  us  waa  not  involved.  An  interesting 
note  upon  that  case  at  circuit  will  he  found 
in  21  Am.  L.  Reg.  N.  S.  395.  where  the  au- 
thorities, English  and  American,  are  col- 
lected. In  2  Benjamin  Sales,  S  009,  the  au- 
thor says  that  "in  America  the  law  appears  to 
be  fairly  settled,  in  accordance  with  ihe  case 
of  8imp»o»  r.  Crippin,  vfat,  that  in  the  ab- 
senee  oif  aiqr  expressed  Intention  of  the  par- 
tics,  a  contract  for  the  sale  of  goods  by  suc- 
cesdve  deliveries  is  severable,  and  the  fail- 
ure to  accept  or  deliver  one  instalment  does 
not  entitle  the  other  party  to  refuse  delivery 
or  acceptance  of  the  inntalments  that  re- 
main. Only  one  case,  King  Philip  Milla  v. 
Stater,  12  R.  1.  82,  34  Am.  Ren.  603,  has 
been  found,  in  which  the  rule  laid  down  in 
Bimpaon  v.  Crippin,  is  directly  attacked. 
T)ic  editor  of  American  Notes  to  the  4th 
edition  takes  issue  with  Mr.  Benjamin,  but 
we  think  his  views  are  not  as  well  supported 
by  the  authorities  as  the  review  of  Norring- 
ton  V.  Wright,  by  Mr.  Landreth.  See  also 
Clark,  Contr.  652  et  seq.;  Lee  v.  J.  B.  Sickles 
Saddlery  Co.  38  Mo.  App.  201,  and  1  Beach 
Modem  Law  of  Contracts,  ffl  122.  123,  849, 
and  notes. 

It  is  nrged  that  the  following  cases  show 
that  a  different  rule  prevails  in  Michigan: 
Orand  Rapids  A  B.  City  R.  Co.  v.  Van  Dua- 
tHt,  29  Mich.  443;  Hubbardaton  Lumber  Co. 
r.  Bates,  31  Mich.  168;  Stahelin  v.  Soxole, 
97  Mich.  124,  40  N.  W.  529;  ScheihU  v. 
KUin,  89  Uieh.  386,  50  N.  W.  857.  An  «z- 
n  L.B.  A. 
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amination  of  these  cases  will  show  that  they 
are  distinguishable. 

The  case  of  Orand  Rapids  dt  B.  City  li. 
Co.  V.  Van  Dusen  contains  a  dictum  that  re- 
peated failures  to  pay  estimates  on  railroad 
prading  would  have  justified  the  plaintill 
in  quitting  work  and  claiming  damages.  He 
did  not  quit,  hut  performed  his  eontraetr 
and  claimed  damages  for  increased  cost,  oc- 
casioned by  defendant's  failure  to  pay;  hot 
the  court  held  that  he  was  entitled  to  in-- 
terest  only,  which  waa  the  measure  of  dam- 
ages, r^ardless  of  the  actual  injury.  The- 
case  holds  simply  that  a  failure  to  pay  es- 
timates is  a  departure  from  the  tenns  of  the 
contract  for  which  interest  may  be  recoverad. 
But  in  such  a  case  the  dictum  may  hav^- 
been  correct,  upon  the  ground  that  it  waa  » 
departure  from  the  contract  in  such  a  sub- 
stantial particular  as  to  excuse  for  nonpar' 
formance  1^  the  other  party  of  the  contract 
that  could  not  be  called  severable. 

Hubbardston  Lumber  Co.  v.  Bate*,  31 
Mich.  168,  is  not  in  aqy  w^  decisive  on 
this  question. 

The  case  of  StaheUn  r.  Sowte,  87  Mich. 
124,  49  N.  W.  520,  is  mora  nearly  in  point. 
It  arose  out  of  a  contract  to  furnish  ties. 
The  plaintiff  agreed  to  move  his  sawmill 
and  cut  logs  for  the  defendant  only.  It  was 
claimed  by  the  defendant  that  the  failure  of 
the  plaintiff  to  perform  work  contracted  for 
made  it  necesnary  for  him  to  get  his  ties  cut 
at  another  mill  in  order  to  meet  his  engage- 
ments, and  excused  him  from  performing  hi» 
contract.  The  court  held  that  this  raised  a 
question  fur  the  jnry,  and  said:  "\^her« 
one  party  has  departed  from  a  special  con- 
tract for  the  delivery  of  specific  artidea 
from  each  to  the  other,  the  other  party  may 
treat  it  as  rescinded;  and  if,  by  the  temu 
of  the  contract,  concurrent  acts  are  to  be 
performed,  as  the  delivery  of  property  by 
<pn<  party  and  the  payment  of  price  by  the 
other,  if  either  party  should  refuse  to  per- 
form his  part  of  the  contract,  the  other  may 
treat  tlie  contract  as  abandoned,  and  justify 
rescission  under  It." 

That  was  not  an  instance  whera  the  case 
turned  upon  a  provision  which  "made  con- 
current the  delivery  of  property  and  pay- 
ment of  the  price,"  though  it  did  involve- 
mutual  acts,  the  nonperformance  of  which 
might  excuse  a  departure  from  the  contract. 
Manifestly  if  a  person  contracted  to  deliver 
a  horse  to  another,  for  which  he  was  to  re- 
ceive a  price  upon  delivery,  he  would  be  jus- 
tified in  withholding  delivery,  if  the  other 
refused  to  pay  the  price,  and,  on  the  other 
hand,  the  purchaser  need  not  pay  the  price 
if  the  seller  refused  to  deliver  the  horse. 
Either  rafusal  would  go  to  the  whole  con- 
tract. That  is  the  most  that  can  be  made- 
of  the  text  in  that  ease. 

The  oases  hereinbefora  cited  distinguished 
between  such  cases,  and  others,  involving  de- 
livery and  payment  by  instalment,  and  they 
illustrate  the  possible  hardship  of  the  appli- 
cation of  so  rigid  a  rule,  and  relieve  against 
it.  At  the  same  time  they  hedge  about  the 
immimity  of  the  nonperforming  pp.rty  by. 
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eonditlons  and  limitatlom  tbat  amply  pro- 
tect the  other. 

The  queatiooB  of  Bolveni^  and  intention 
«nter  into  the  ease,  and  a  jniy  passei  npon 
them. 

For  reasons  that  will  be  obvious  to  the 
reader,  the  case  of  Seheihle  y.  JCietn,  is  not 
'Controlliiig  here. 

Counsel  for  the  defendant  eit«  a  number 
of  cases,  most  of  which  can  be  distinguished 
from  the  present  case,  though  it  is  true  that 
eome  of  them  are  very  simitar.  We  do  not 
discover  that  the  question  before  us  has  been 
passed  upon  this  court,  and  it  is  un- 
necessary to  discuss  the  other  cases  cited. 
The  subject  was  referred  to  in  the  cases  of 
MoOregor  v.  Rou,  96  Mieh.  108,  66  N.  W. 
<68;  Robmmm  r.  Lakt  8hon  ^  M.  8.  B.  Oo. 


Nor., 

103  Mich.  607.  61  N.  W.  1014,  and  BakHght 

V.  Torrent,  105  Mich.  294,  63  N.  W.  203. 

In  some  of  the  cases  discussed  herein  it  la 
said  that  there  may  be  a  question  for  tha 
jury,  i.  e.,  whether  there  wa«  an  intention 
to  abandon,  or  not  perform,  the  contract. 
In  this  case,  however,  there  is  nothing  to 
indiqite  such  an  intention.  The  plaintiff 
insisted  upon  the  delivery  of  the  wood,  and 
it  does  not  even  appear  that  ha  did  not  in- 
tend to  pay  for  every  succeeding  oar  that 
the  defendant  might  deliver. 

We  think,  therefore,  tbat  the  learned  cir- 
cuit judge  did  not  err  in  holding  that  the 
plaintiff  had  established  a  right  to  reoovw. 

The  judgment  i»  affirmed. 

The  other  Justices  oonenr. 


NORTH  GABOUNA 
W.  M.  TURPIN 

V. 

0.  0.  CUNNINGHAM,  Appt, 
(127  N.  a  608.) 

A  «lmv«  of  <!■•  color  off  A  korao  wbiek 

OTM  eorrcotljr  deacrlbed  In  •  mort- 
V«Bc  wben  It  was  Kiven  as  a  bay  horse,  but 
wh[rh,  froDi  DStiii-al  <>r  unnarnral  causes,  be- 
came a  white  and  aurel  ^Mtted  borae,  witb- 
out  any  appparant-c  ot  bay  whatever,  does  not 
defeat  the  rights  of  the  mortgagee  as  against 
a  person  whu  purchased  the  horse  after  his 
change  of  color,  without  any  notice  ot  the 
mortgage. 

(December  22,  1000.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  tor  Haywood  County 
in  favor  of  plaintiff  in  an  action  brought  to 
enforce  a  chattel  mortgage  against  a  horse 
in  posaesiiion  of  defendant.  Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mesera.  J.  F.  Ray  and  FarKnnom  4k  Som 
for  appellant. 
No  i^ipearanoe  for  appellea. 

Clark,  J.,  (telivered  tha  opinion  of  the 

court : 

One  Ray,  being  indebt<>d  to  the  plaintiff, 
executed  to  him  September  13,  1804,  to  se- 

NoTS. — The  pMollar  fac-ta  of  the  above  case 
•re  such  tbat  there  seems  to  be  no  direct  pre- 
cedent on  the  sobject 

On  the  general  question  of  tb«  safflclency  ot 
description  in  chattel  mortmfce.  reference  to 
earlier  oases  In  this  serleii  may  be  made  as  fol- 
lows: Johnson  v.  tirtsard  (Ark.)  S  L.  B.  A. 
Tft6,  and  note;  Mtredltb  t.  Koum  (Iowa)  4  L. 
B.  A.  465. 

£1  Ii.B.A. 
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cure  the  debt,  a  mortgage  on  a  certain  "bay 
horse,  six  years  old,  which  I  purchased  of 
said  Turpiu."  The  mortgage  \ras  reg^ular  in 
all  respects,  and  wai  filed  for  registration 
March  8,  1S05;  the  borse  being  left  in  pos- 
session of  the  mortgagor.  After  the  re^s- 
tration,  and  before  the  mortgage  fell  due,  the 
mortgagor  ti-aded  the  horse  to  a  party  in  an- 
other county,  who  had  no  actual  notice  of 
the  mortgage;  and  after  the  mortgage  fell 
due  (September  13,  1895)  the  horse  waa 
traded  from  party  to  party  until  the  de- 
fendant purchased  him,  in  1897,  with  no  ac- 
tual notice  of  the  mortgage.  "At  the  tjma 
and  prior  to  tha  time  the  defendant  pur- 
chased said  horse,  he  had  entirely  changed 
color,  from  some  natural  or  unnatural  cause, 
until  he  was  not  a  bay  horse,  but  a  white 
and  sorrel  spotted  horse,  without  any  ap- 
pearance of  bay  whatever."  The  mortgagee 
had  done  all  tht  law  required  him  to  do, 
when  the  horse  waa  speeincnlly  described  in 
the  mortgage,  and  tha^  instrument  was  duly 
reoorded.  Tliere  being  no  doubt  as  to  the 
identity  of  the  horse,  the  mortgagee  does  not 
lose  his  right  to  subject  the  horse  to  the  pay- 
ment of  the  lien,  because  of  the  change  in 
appearance,  due,  probably,  to  old  age.  A 
mortgage  on  pigs,  calves,  or  other  young  ani- 
mals is  not  vitiated  by  their  growing  up  into 
boars,  sows,  bulls,  and  cows,  and  the  like. 
Nor  would  a  mortgage  upon  boars  and  bulls 
be  destroyed  by  turning  them  into  barrows 
and  o.\en,  which  would  be  a  more  substantial 
alteration  than  a  change  of  color.  The 
horse  may  shed  his  color,  but  a  mortgage  is 
not  so  easily  shed.  It  usually  sticks  closer 
than  the  skin.    In  adjudging  that  the'mnrt- 

f;agee  could  recover  the  horse,  or  his  valu^ 
f  not  produced,  to  be  applied  to  the  morfe- 
gage  debt,  there  vxu  no  error. 
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John  SOSE,  Appt^ 

V. 

Hemy  HIRSH  «t  ok 

<94  Fed.  Bep.  177.) 

Tfee  Bumlrav  of  tnfrlnarlnv  Brtlole* 
vmrckaiMd  by  defendmnt  tor  ineorpo- 
r»tlou  Into  hla  manufactured  prodnet 
wamr  forM  the  baela  of  damnsoe  la  an 

Mtfam  for  Infrtncement  of  a  patent,  where 
np  to  the  time  of  Infrlnxemeot  he  bad  pro* 
cored  all  hie  stock  from  the  patentee,  who 
malDtalned  a  atrlct  monopoly,  and  after- 
ward! deliberately  aalwtltuted  iDfrlngl&g  artl- 
clee  for  the  patented  onea,  ao  that  the  eon- 
dnalon  Is  reasonable  that.  In  the  abaance  of 
tofrlnicemeut,  be  would  bare  parehaaad  tha 
aame  quantity  from  the  patentee. 


a.   Tke  dureveaee  betweea  theeostuA 
aelllBV  »rtee  eff  a  aaaabev  af  artlelea 

equal  to  llioee  used  bjr  the  Inflincer  la  the 
proper  measure  of  damagea  In  an  aetloa  Cor 
Infrlncement  <rf  a  patent,  where  the  ezpenaaa 
oS  the  patentee  are  almpla  and  aaally  com- 
pnted.  as  to  which  be  baa  snppreaaed  no  evi- 
dence, while  defendant  has  not  used  evidence 
within  his  power  to  show  tbat  the  alleged 
coat  Is  erroneous,  and  the  plalntlff'a  erldence 
la  corroborated  Iv  the  coat  <rf  the  Infrlaglnc 
artldea. 

(lOy  4,  1890.) 

APPEAL  hj  plaintiff  from  a  decree  of  tha 
Circuit  Court  of  the  United  Statea  for 
the  Eastern  Uistriet  of  FennqylTMiia  con- 
firming the  report  of  a  master  refusing  to 


Sora. — Damage*  for  fn/rtnpetneat  of  patents, 
oopirr^hts,  or  trademark*  a$  affected  by  less 
•/  pnflU. 

L  Nature  and  eoope  of  the  nbiMt. 
IL  The  eonourrent  remsdles  4a  pataet  0SSM> 
UL  AeMoM  in  eqntty. 
JT.  AolfOMS  at  low. 

a.  fitatetneiit  es  to  acfstsnos  ef  the 

remedy. 

b.  ifeosure  of  dawtagea  penerelfir. 
a  Am  affected  by  mode  of  enjevMSat  of 

patent. 

1.  Different  rwl«s  with  rsloMea  te. 

2,  By  grMtimg  Hoetisea. 

a  AppMoaUon  of  the  rela 
».  Il^hat  eaiHetmt  to  oomM- 
tute  an  e*tabH*hed  fee. 

0.  RiuM  to  bate  fee  on  nUUty. 
S,  Bv  holding  elose  fnenopoly. 

a,  AppHoattoa  of  tho  nita 

1.  aetaha^ymoKt  of  less  «f 

sotes. 

9,  B»tabli»hmon%  of  fMacWoa 

Of  prJoe. 
A  OMsMeruttea  of  projitf  of 

tho  infringer. 
a  When  proflta   of  infringer 

may  be  made  the  oH terlon. 
f.  Separation  of  yrofite  due  to 

IMtent. 

V.  me  fifls  4a  ognity  aader  stetatss  eatter- 

ittitg  damagea, 
a.  Scope  of  svbdiviHon. 
k  Tho  aet  of  Congreot  of  On. 
a  BtttmaUon  of  damagtt  aader. 


d.  fi«fMir«tio»  of  profit*  Odd  dWMdpes 

dM  to  patsat. 
a  The  BHglieh  aot  of  iM 
VI.  Bfftet  of  recovery. 
VII.  The  rule  in  oopyrtpM  eoieft 
Till.  The  rule  ta  trodeaier*  eeseft 
IX.  OoHotwioa. 

I.  Nature  and  scope  of  the  eui/eot. 

The  Infringement  of  a  patent,  copyright,  or 
trademark  Is  a  tort,  and  the  question  of  dam* 
agee  for  Its  Infringement  as  affected  by  loea  of 
pn<ata  with  reference  to  whether  tbe  proflta 
are  proximate  or  remote,  absolnte  or  contingent, 
or  certain  or  uncertain,  la  governed  by  tbe  eame 
rolea  as  tbe  question  of  damages  for  tort  aa 
affected  b7  loss  of  proBts,  which  Is  trastsd  In 
another  aots. 

Tbua  where  proflta  are  recoTerable  by  the 
owner  of  a  patented  Invention  against  an  Is- 
-frln8sr,'thcr  are  sneb  proflta  or  galna  aa  result 
«1  U  R.  A. 


directly  or  Immediately  from  the  wrongful  act 
of  the  Infringer.  Remote  and  contingent  proflta 
or  gains  dqwndlng  upon  the  result  of  succeas- 
fnl  schemes  or  Investments  are  never  allowed. 

Piper  V.  Brown.  Holmes,  196,  Fed.  Caa  No. 
11,181. 

And  tbe  Infringement  of  a  patented  procesa 
for  preserving  Hsb,  which  enabled  tbe  owner  to 
withdraw  them  from  the  market  during  tbe  sea- 
son  of  abODdance,  and  to  demand  and  receive 
a  larger  price  for  green,  unpreserved  Ssh 
remaining  In  bis  hands  for  adle  In  the  mar- 
ket, does  not  warrant  a  recovery  In  equity 
sgnlnst  the  infringer  for  1  1-2  eenta  per  pound 
on  the  sale  of  green  lleh  In  the  year,  aa  aoeh 
a  profit  la  too  rsmots  aixd  indirect  for  reoov^ 
ery.  Ibid. 

In  cases  of  Infringement  of  patenta  copy- 
rights, and  trademarks,  however,  the  fact  tbat 
the  Infringer  usually  makes  a  profit  from  the 
infringement,  and  may  be  hrid  as  a  tnuues  with 
reference  to  It  tor  the  rightful  owner  and  re- 
quired to  account  in  equity,  adds  another  ele> 
ment  Cor  consideration ;  and  this,  as  well  aa 
the  pseullar  nature  of  property  In  patenta.  copy- 
r^t^  and  tradenuu-ks,  has  a  direct  and  par- 
tlcalar  bearing  on  questions  sa  to  the  measart 
of  damagea  and  the  allowance  of  proflta  lost 
as  damages.  But  profits  for  Vhlch  an  Infringer 
may  be  required  to  account  are  not  damages, 
and  eases  wttb  relation  to  such  profits  are  not 
included  In  this  note,  except  ao  far  as  Is  neces- 
sary In  arriving  at  the  question  of  the  allowance 
of  damages  In  addition  to  such  proflta  provided 
for  by  tbe  United  Statee  and  Bngllsh  patent 
acta 

II.  The  coMoerrent  resietUes  In  pstsat  oetss. 

Under  the  statutes  and  rules  of  law  existing 

previous  to  the  act  of  Congress  of  July  8,  1870, 
authorizing  a  recovery  by  the  owner  of  a  patent 
against  an  Infringer,  In  equity,  for  damages  la 
addition  to  the  proflta  of  tbe  Infringer,  the  own- 
er of  a  patent  whose  right  had  been  Infringed 
might  proceed  In  equity  In  a  proper  case,  and 
recover  the  gains  and  proflta  which  tbe  Infringer 
bad  made  by  the  unlawful  oae  of  his  loventlMi, 
the  Infringer  In  such  salt  being  regarded  as  the 
trustee  of  the  owner  of  the  patent  aa  respecta 
such  galna  and  profits :  or  he  might  sue  at  law, 
In  which  case  he  would  be  entitled  to  recover 
aa  damagea  compenaatlon  for  the  loss  of  proflta 
or  the  pecuniary  Injury  he  bad  Buffered  by  tbe 
Infringement,  without  regard  to  tbe  question 
whether  the  defendant  had  gained  or  lost  by  his 
unlawful  acts.  Blrdsall  v.  Coolldge,  93  O.  8. 
64,  28  L.  ed.  802  :  Coupe  v.  Rover,  IBS  0.  8, 
51 


Digilized 


byCoogle 


80S 


Unitbd  Btates  CIBODIT  CotJBT  OP  Appuls. 


Mat. 


allow  damages  for  infringement  of  a  patent. 
Beveraed. 

Before  Ache$on,  Cireuit  Judge,  and  Kirk- 
patriok  and  Bvjllngton,  District  Judges. 

The  facta  are  stated  in  the  opinion. 

Mr.  Heavy  E.  ErerdlMC  for  appellant. 

Mr.  WllUw  O.  StvmwbHdc*  for  appel- 
leee. 

Bnfflngrtou,  District  Judge,  delivered  the 
opinion  of  tlie  court: 

This  is  an  appeal  from  a  decree  entered 
the  circuit  court  of  tlie  eastern  district 
Pennsylvania,  dismisung  exceptions  to 
and  oonBnning  the  report  of  a  master.  01 
Fed.  Rep.  149.  After  entry  by  that  court 
of  a  decree  adjudging  appellees  to  have  in- 
fringed the  let  claim  of  patent  No.  504,044, 
granted  to  John  R<Me,  the  appellant,  a  maa- 
ter  was  appointed  to  state  m  account  of  the 

Sftii"  39  L.  ed.  264,  16  Sup.  Ct.  Bep.  198;  WIIII- 
mantlc  Thread  Co.  Clark  Thread  Co.  27  Fed. 
Kep.  845:  McKeever  t.  United  States,  14  Ct 
CI.  396 ;  Cowlos  t.  Ramsey,  S  Blatcbf.  86,  Fed. 
Caa  No.  8.298;  Br^  v.  Stockton,  27  Fed.  Bep. 
S09. 

Jurisdiction  In  actions  at  law,  however,  was 
exclusive  unless  proper  grounds  for  equitable 
Jurisdiction  existed.  Acourt  of  equity  wouldoot 
take  cognisance  of  a  case  unlesa  groundi  for  an 
injanctton  or  other  equitable  relief  existed  ;  and 
a  bin  for  a  merenakedaccouotof  proataanddam- 
ages  against  ad  Infringer  would  not  be  sus- 
tained, though  the  rule  Is  one  of  administra- 
tion, and  not  of  Jurisdiction.  Root  v.  Lake 
Rbore  &  M.  8.  B.  Co.  105  D.  S.  189,  26  L.  ed. 
076,  Overruling  dicta  to  the  contrary  In  Perry 
V.  Coming,  6  Blatchf.  184,  Fed.  Caa  No.  11,003, 
and  In  other  circuit  court  casea 

The  above  case  of  Root  v.  Lake  Shore  ft  H. 
S.  R.  Co.  103  U.  S.  189,  26  L.  ed.  975,  though 
decided  after  the  passage  of  the  act  of  Congress 
of  July  8,  1870,  and  though  deciding  nothing 
with  reference  to  loss  of  profits  or  damages  of 
the  owner  of  the  patent.  Is  here  Included  as 
plainly  showing  the  line  between  equitable  and 
I^al  cognisance  of  patent  cases  before  aa  well 
as  since  that  act.  Indeed,  It  contains  an  ex- 
tended exposition  and  history  of  American  leg^ 
islatlon  and  Jndlelal  decision  on  the  sabjeet  of 
patentSL 

III.  AotUmt  in  Sfufty. 

Actions  In  eqnlty  for  the  Infringement  of  a 
patent  go  on  the  theory  of  converting  the  In- 
fringer Into  a  trustee  for  the  patentee  or  owner 
of  the  patent,  with  regard  to  the  profits  wblch 
he  has  made  by  the  use  of  the  Invention.  Such 
profits  are  not  recovered  as  damagea  They  are 
recovered  as  having  arisen  from  a  wrongful  nae 
of  the  Invention,  and  as  belonging  to  the  real 
owner  of  the  Invention.  Cases  with  regard  to 
the  recovery  of  eucb  profits,  therefore,  are  not 
withtn  the  scope  of  tbls  note,  where  they  were 
instituted  previous  to  the  enactment  of  legts- 
latloa  authorizing  courts  of  equity  to  find  dam- 
ages as  well  as  profits. 

Thus,  where  profits  are  the  proper  measure  of 
damages  In  actions  for  Infringements  of  patents. 
It  la  the  proHu  which  the  Infringer  makes  or 
ought  to  make  which  govern,  and  not  the  profits 
which  the  patentee  can  show  that  he  might  have 
made.  Bnrdell  v.  Denlg,  92  U.  S.  716.  23  L. 
ed.  764. 

Before  the  act  of  Congress  of  July  8,  1870, 
both  profits  and  damages  eorild  not  be  reeorered 
In  s  single  suit  tor  the  Infringement  of  a  pat- 
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gains  and  profits  which  the  appellees  r«- 
ceived,  and  the  damages  sustained  by.  the  ap- 
pellant 1^  reason  of  said  infringement.  The- 
nuuter  found  that  the  ai^tellees  had  used  ». 

considerable  quantity  of  rods  containing  the- 
patented  device,  as  to  which  he  repoi-ted: 
"The  complainant  evidently  has  been  dam- 
aged by  the  defendants*  uae  of  the  infring- 
ing rods,  but  the  evidence  presents  no  deh- 
nite  basis  on  which  such  damages  can  be  as  - 
sessed." He  therefore  reported  but  nominal 
damages,  and  ordered  appellant  to  pay  the- 
costs  of  the  accounting.  To  this  r^ort  ap- 
pellant excepted.  On  bearing,  the  excep- 
tions were  dismissed,  the  report  confirmed,, 
and  a  decree  entered  in  conformity  witli  the- 
master's  recommendations.  The  entry  of 
said  decree  is  here  assigned  for  error. 

The  proofs  show  that  the  patented  artiel*- 
was  a  Cfonpleted  umbrella  stick.  AppelW» 

ent  Wllllmantic  Thread  Co.  t.  Clark  Thread 
Co.  27  Fed.  Rep.  S65. 

And  a  decree  In  an  action  for  profits  and  dam- 
ages for  the  Infrlngemmt  of  a  patent,  ttumtlh 
the  bill  prayed  Cor  both  profits  and  dsmagee, 
cannot  be  rendered  for  damages,  but  mast  be- 
contlned  to  profits  alone,  where  the  bill  was  filed 
previous  to  the  passage  of  the  act  of  Congress 
of  July  8,  1870  (16  Stat,  at  L.  198.  chap.  230). 
wblch  first  authorised  courts  of  equity  to  allow 
damages  in  addition  to  profits.  Dnion  Paper- 
Bag  Uacb.  Co.  V.  Uurpby,  07  U.  S.  120,  •mb- 
nom.  Elisabeth  v.  American  Nicholson  Pav.  Co. 
24  L.  ed.  1000. 

So,  In  Perry  v.  Coming,  7  Blatcbf.  195,  Fed. 
Cas.  No.  11,004,  which  was  an  action  In  equity, 
the  court  stated  the  role  to  be  that  the  circuit 
court  as  a  court  of  equity  has  full  concurrentjo- 
rlBdlctlon  with  the  circuit  court  as  a  court  or 
law,  ot  all  actions  for  the  Infringement  of  pat- 
ents; but  tlie  court  refused  to  say  whether  a» 
a  court  of  equity  It  could  or  wonid  award  dasa- 
agcs  Irrespective  of  the  gains  and  profits  accru- 
ing to  the  Infringer  from  the  Infringement,  or 
In  addition  to  such  gains  and  proflca 

In  England  previous  to  the  act  of  185&- 
an  Injunction  and  an  account  of  profits  were- 
the  only  relief  which  could  be  given  In  equity 
to  the  owner  of  a  patent  infringed.  The  court 
never  granted  damages.  Betts  V.  De  Vltre,  11 
L.  T.  N.  S.  633,  6  New  Rep.  166. 

And  the  owner  of  a  patent  can  only  recover 
the  profits  which  have  been  actaslly  made  ^ 
the  defendant  in  an  action  for  an  Infringement 
under  IB  ft  16  Vict.  chap.  83,  |  42.  providing 
that  In  such  action  It  shall  be  lawful  for  a 
coart  or  Judge,  on  application  of  the  plalntltT 
or  defendant  respectively,  to  make  such  order 
for  an  Injunction,  Inspection,  or  account,  and 
to  give  such  direction  respecting  such  action. 
Injunction,  Inspection,  and  account  and  the 
proceeding  therein  respectively,  as  to  such  court 
or  ]nd^  may  seem  fit.  The  toss  which  the- 
owner  of  the  patent  has  snstaloed  by  the  In- 
fringement can  only  be  recovered  at  the  hand» 
of  the  Jury  In  an  action  at  law.  Biwood  v. 
Christy,  IS  C.  B.  N.  8.  494,  84  L.  J.  a  P.  H. 
S.  taO,  18  WedL  RspL  408. 

IV.  AetloM*  mt  Um. 

a.  Btattmen*  as  to  satotemM  of  the  ramedir. 

The  first  patent  act  In  the  United  States — 
act  of  1700  <1  Stat,  at  L.  100.  chap-  7> — gave- 
an  action  at  law  upon  the  case  as  a  remedy  for 
Its  violation ;  and  the  rf^t  to  maintain  an  ac- 
tion at  law  tor  the  Infrlaganent  of  a  patanU- 
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bookkeeMT  tMtlflcd  that  aqr  had  used  121 
groBs  of  inch  infringing  rods.  It  U  also 
ahown  thiit  prior  to  November,  ISQ4,  the 
patented  rod  could  not  be  purchased  except 
from  appellant,  who  alone  made  them,  and 
vho  maintained  a  close  monopoly  of  their 
manufacture,  and  that  appelleea  purchased 
such  rods  from  him,  and  tnuB  acquiesced  in 
the  monopoly  of  his  patent  from  1801  to 
June  20.  1894.  At  the  latter  daU  Ihejr 
eeased  buying  from  appellant,  and  thereaft- 
er deliberately  infringed  his  patent,  nnlil  en- 
jtnned  in  this  case.  Durii^  the  last  five 
months  they  purchased,  viz.,  from  January 
83  to  June  20,  1894,  they  bought  from  Kose 
123  gross  at  prices  ranging  from  $24  to  $28. 
Analysis  of  these  bills  shows  that  for  said 
period  the  price  was  aubstantially  $24  per 
gross;  for  of  19  different  invoices  15  were 
at  t24,  and  iheve  oovered  118  gross,,  while 


the  two  at  $26  and  $28,  respectively,  aggre- 
gated but  4^  gross.  There  was  no  evidence 
that  Rose,  prior  to  November,  1804,  sold  to 
anyone  at  a  less  price  than  $24  per  gross. 
In  November,  1894,  appellees  began  purchase 
ing  from  Riehl,  who  wan  theretofore  con- 
nected with  appellant's  business,  and  from 
him  and  other  infringing  makers,  down  to 
November,  1896,  when  uiey  were  enjoin^, 
bought  and  used  121  gross  of  the  infrin^ng 
rods.  During  this  time  appellees  were  con- 
testing the  validity  of  Rose's  patent  in  the 
present  caae.  That  the  appellees  re^rded 
the  rods  as  desirable  is  shown  by  their  con- 
tinuous purchase  and  use  of  them,  through 
infringing  makers,  up  to  the  time  they  were 
enjoined.  Under  these  facts  and  conditions, 
— the  appellant  nutnufacturing  rods,  and 
maintaining,  until  the  appellees  began  In- 
fringing, a  close  monopoly,  and  the  appel- 


and  to  recover  for  loss  of  profits,  or  for  dam- 
ages,  as  they  are  designated  In  the  statntes  and 
mtnj  of  tbe  cKses^  has  eilsted  ever  since. 

This  right  was  not  affected  the  act  of 
Congress  of  Jnl;  8,  1870,  giving  courts  of  equity 
autbortty  to  award  damages  In  equity  causes. 
It  remained  Intact  In  matters  of  equitable  as 
well  as  legal  cognisance,  though  since  that  act 
tbera  have  probably  been  but  few  Instances  of 
actions  at  law  for  the  recovery  of  tbe  patent 
owner's  profits  lost  tbrongh  the  Infrlngemmt, 
where  grounds  for  equitable  InterCstenes  ezlat- 
ed. 

IfSMsre  of  damaoea  neMraRy. 

Tbe  general  rule  as  to  tbe  measure  of  dam- 
ages for  the  infringement  of  a  patent  Is  that  the 
patentee  is  entitled  to  tbe  actual  damages  be 
baa  snstalned  by  reason  of  the  Infringement; 
and  these  damages  may  be  determined  by  ascer- 
taining tbe  profits  which.  In  Judgment  of  law, 
hs  wonid  have  made,  provided  tbe  Infringer  bad 
■ot  laterfend  with  bis  rigtatsi  Seymour  v.  Mc- 
Corwlck.  16  How.  480.  14  L.  ed.  1024. 

What  an  Infringer  gained  from  tbe  use 
of  a  patented  invention  la  not  the  proper  stand- 
ard of  damages  In  an  action  at  law  for  the  In- 
fringement. Coape  V.  Boyer,  IBS  U.  B.  SOS, 
89  L.  ed.  208,  IS  Snp.  Ct.  Rep.  190.  Reversing 
Royer  v.  Coupe,  29  Ked.  Rep.  858 ;  Cassldy  v. 
Uant,  75  Fed.  Rep.  1012;  McComb  v.  Brodle, 
1  Woods.  153,  Fed.  Cas.  No.  8,708:  Burdell  v. 
Denig,  92  U.  8.  716,  28  L.  ed.  764 :  Seymour  v. 
UcOormM,  16  How.  480.  14  L.  ed.  1024. 

Nor  what  tbe  Infringer  mtgbt  have  made. 
IfcComb  V.  Brodle.  1  Woods,  158,  Fed.  Cas.  No. 
8,708. 

Tbe  measure  Is  not  what  the  Infringer  gained, 
bat  what  the  patentee  or  owner  lost.  Coupe  v. 
Royer,  l.t5  U.  B.  660.  89  L.  ed.  204.  IS  Sup.  Ct. 
Rep.  199 :  Blrdsalt  v.  Coolldge,  93  C.  S.  04.  23 
L.  ed.  8^2;  Wllllmsntic  Thread  Co.  v.  Clark 
Thread  Co.  27  Fed.  Itep.  869 ;  Cowing  v.  Rnm- 
■ey.  8  Biatebf.  36,  Fed.  Cas.  No.  8.206 :  UcOnmb 
T.  Brodle,  1  Woods,  153.  Fed.  Cas.  No.  8.708. 

It  Is  an  Indemnity  to  the  plaintiff  for  tbe 
sctnal  proximate  loss  sustained  by  the  Intringe- 
nent.  Lee  v.  Plllsbury,  49  Fed.  Rep.  747; 
Bock  V.  Hermance.  1  Blatcbf.  388,  Fed.  Caa  No. 
S.082;  'ralbam  v.  LeBoy,  2  DIatchf.  474,  Fed. 
cas.  No.  13,760 :  Royer  t.  Sbnita  Belting  Co.  46 
Fed.  Rep.  51 ;  tiuyoo  t.  Serrell.  1  Blatcbf.  244, 
Fed.  Cas.  No.  5,881;  Voote  v.  Slleby,  1  Blatcbf. 
445.  Fed.  Caa  No.  4.916;  Pitta  v.  Hall,  2 
Biatebf.  229 ;  Hall  v.  Wiles,  2  Blatcbf.  194.  Fed. 
CasL  No.  5,954  ;  l>hilp  v.  No^  17  Wall.  460.  21 
L.  sd.  670 :  Tlli^man  Proctor.  126  U.  8.  187. 
$1  L.  ed.  664.  8  Sup.  Ct  Bep.  894 ;  Parker  T. 
fll  L.  R.  A. 


Ilulme,  1  PIflh.  Pat.  Cas.  44,  Fed.  Caa.  No. 
10,740:  Wintermute  V.  Redingtoo.  1  Fish.  Pat. 
Cas.  239,  Ked.  Cas.  No.  17.896 ;  Ransom  v.  New 
York,  1  Fish.  Pat.  Caa,  252,  Fed.  Cas.  No.  11,- 

578. 

The  question  being,  not  what  tbe  owner  of 
tbe  patent  may  have  speculatively  lost,  but 
what  be  actually  did  lose  as  shown  by  tbe  evi- 
dence, Boyer  v.  Sbults  Belting  Ca  4B  Fed.  Bep. 
51. 

And  the  profits  which  may  be  recovered  tor 
the  infringement  of  a  patent  must  be  tbe  legiti- 
mate fruits  of  that  patent ;  and  the  patentee  of 
a  plow,  which  patent  Is  Infringed,  is  not  entitled 
to  recover  as  part  of  his  damages  any  loss  SQs- 
tained  by  reason  of  his  Inability  to  use  another 
plow,  or  any  other  plow  than  those  made  under 
or  embodying  the  patent  Infringed.  Carter  v. 
Baker,  1  Hawy.  527,  Fed.  Caa  No.  2,472. 

Tbe  resultant  profits  of  an  infringement  are 
ordinarily  best  arrived  at  by  determining  tbe 
difference  between  tbe  actual  ascertained  cost 
and  the  actual  ascertainable  value  to  the  in- 
fringer, which  value.  In  case  of  sales  by  hira, 
is  the  price  obtained  or  the  market  value  ot  the 
thing  sold.  Profits  contlngeot  upon  future  bar- 
gHlns  or  speculations,  or  future  states  of  the 
market,  cannot  be  estimated  and  are  not  recov- 
erable. Piper  T.  Brown,  Holmes,  196,  Fed.  Css. 
No.  11,181. 

And  tbe  measure  of  damages  for  the  Infringe- 
ment of  a  patent.  In  an  action  at  law,  is  not  af- 
fected by  the  act  of  Congress  of  July  8,  1870 
iV.  S.  Itev.  Stat.  I  4921),  providing  that  prof- 
Its  made  by  an  Infringer  by  the  use  of  an  In- 
rentloo  may  be  recovered  in  equity,  and.  In  ad- 
dition thereto,  compensation  may  be  obtained 
for  any  direct  Injury  done  to  tbe  patentee,  not 
fully  recompensed  by  the  recovery  of  tbe  profits 
realised  by  tbe  Infringer.  Boyer  v.  Sbults 
Belting  Co.  45  Fed.  Rep.  61. 

So,  tbe  measure  of  damages  for  the  Infringe- 
ment of  a  design  is  the  ezceas  of  value  of  tbe 
thing  to  which  the  design  Is  applied  over  that 
of  tbe  sane  thing  made  In  any  other  way  open 
to  tbe  public.  ToroklnsMi  v.  WUlets  Mfg.  Co. 
34  Fed.  Bep.  536. 

And  the  profits  of  a  patented  hotel  register 
when  sold,  and  of  the  advertisements  In  it,  are 
Included  in  the  damages  tor  an  infringement. 
Haves  ▼.  Gage,  6  I'at.  Off.  Oas.  494 ;  Hawes  v. 
Washburn.  6  Pat.  Off.  Gas.  491. 

So,  In  Page  v.  Ferry,  1  Fish.  Pat.  Caa.  298, 
Fed.  Cas.  No.  10,602,  which  was  an  action  on 
tbe  case  for  tbe  Infringement  of  a  patent  on  an 
tmprovemeut  la  circular  saws,  tbe  Jury  were  in- 
structed to  assess  the  actual  damagra  that  the 
plaintiff  bad  sustained  by  the 
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leea,  who  were  tuen,  liaTiiuB  for  more  than 
three  years  purchased  all  their  Boee  patent 
rods  fruiu  him  alone,  and  having  thereafter 
continued  to  use  rods  containing  the  pat- 
ented device  in  their  business, — it  is  reason- 
able to  conclude  that,  if  the  appellees  had 
not  deliberately  and  wantonly  become  in- 
friogen,  and  wrongfully  trespassed  on  ap- 
pellant's patent  rights,  they  would  have  pur- 
tjhased  from  appelTant  the  rods  they  used. 
Moreover,  the  law  is  that  in  cases  of  wanton 
infringement  every  doiibt  is  to  be  rmolved 
against  the  infringer.  Providence  Rubber 
Co.  V.  Uoodyear,  9  Wall.  803,  19  L.  ed.  571. 
These  facts  unite  to  afford  substantial,  not 
mere  conjectural,  grounds  on  which  to  base 
the  conclusion  that  the  appellant,  bj  appel- 
lees' wrongful  acts,  lost  the  sale  f»f  these  par- 
ticular TOus,  and  to  that  extent  assuredly 
was  damaged.    Vrwmer  v.  Botoert,  85  Fed. 

provement  during  tbe  term  of  the  Illesal 
user,  or  the  amoant  of  tbe  profits  actaally  re- 
ceived by  tbe  defendant  during  the  tine  he  ran 
bis  mill  with  tbe  Improvement  of  tbe  plaintiff. 

e.  At  affected  fty  mode  of  enfoyment  of  vatent. 

1.  Differomt  rulM  with  relation  to. 

Wblle  the  general  measure  of  damages  Is  as 
atwve  stated,  the  question  as  to  bow  and  upon 
what  basis  the  loss  of  tbe  owner  of  the  patent, 
due  to  tbe  infrlngenieot.  shall  be  computed  and 
ascertaloed.  Is  controlled  by  the  mode  of  en- 
jojment  of  the  patent  which  tbe  owner  may 
adopt,  each  mode  of  enjoj^ment  giving  rise  to 
a  dlffermt  rule  of  computation. 

3.  By  granttno  Uoentee. 

m.  ApplieaHo*  of  the  rule. 

Where  the  patentee  or  tbe  owner  of  a  patent 
has  seen  fit  to  exercise  his  monopoly  by  selltng 
licenses  for  the*  use  of  his  iDventlon  for  states, 
counties,  or  other  districts,  or  of  portions  of 
the  invention,  or  bas  permitted  Its  oae  upon  the 
pKTment  of  toyaltles,  and  when  there  has  beso 
a  sufficient  number  of  such  sales  or  royalties  to 
establish  a  regular  price  or  fee,  be  has  himself 
fixed  the  average  of  his  actual  damage  for  the 
use  of  his  Invention  without  a  license ;  and  ia 
such  case  that  price,  with  Interest,  will  be  taken 
sa  the  primary  and  true  criterion  of  his  damages 
for  Infringement.  Rude  v.  Weatcott,  130  U.  8. 
162,  82  L.  ed.  888.  9  Bup.  Ct.  Rep.  468 ;  Tllgb- 
man  V.  Proctor.  125  U.  8.  137,  81  L.  ed.  664,  8 
Sup.  Ct.  Rep.  804  :  Rurdell  v.  Denlg,  82  U.  8. 
Tie,  23  L.  ed.  764 ;  Seymoor  v.  HcCormIck,  16 
How.  480,  14  L.  ed.  1024  :  Washington,  C.  ft  G. 
Steam  Packet  Co.  v.  Sickles,  Id  Wail.  611.  21 
L.  ed.  203;  Pbllp  v.  Kock,  17  Wall.  460.  21  L. 
ed.  679 ;  Ix>comotive  Safety  Truck  Co.  v.  Peon- 
sylvania  R.  Co.  S  Bann.  &  Ard.  K14,  2  Fed.  Rep. 
677  ;  SIckele  v.  Borden.  8  BlattAf.  635.  Fed.  Cas. 
Xo.  12,8^2;  Goodyear  Dental  Valcanlte  Co.  v. 
Van  Antwerp,  2  Bann.  &  Ard.  262,  Fed.  Cas.  No. 
5,600  .  Livingston  V.  Jones,  S  Wall.  Jr.  330.  Fed. 
Csfl.  No.  8,414  :  Emerson  v.  Slmm,  6  Fish.  Pat. 
Cas.  281,  Fed.  Cas.  No.  4,443  :  Goodyear  v.  Bish- 
op, 2  Flah.  Pat.  Cas.  160,  Fed.  Cas.  No.  6,559 : 
McComlrk  v.  Seymour,  8  Bl&tchf.  209,  Fed. 
Can.  No.  8.727 ;  Keller  v.  Stolzenbach,  37  Pat. 
Orr.  Gno.  664 :  Cottier  v.  Stimson,  20  Fed.  Uep. 
906 ;  Ifay  t.  Fond  dn  Lac  County,  27  Fed.  Rep. 
GOl:  Graham  v.  Piano  Hfg.  Co.  85  Fed. 
Rep.  507.  And  see  Creamer  v.  Bowers,  35 
Fed.  Rep.  206,  In^ro,  V.  e. 

The  amount  of  an  established  license  fee  for 
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The  appellees  having,  then,  in  fact  wrong- 
fully deprived  the  appellant  of  the  sale  of 
121  gross  of  the  patented  article,  tbe  jpaten- 
tee  has  a  right,  to  be  reimbursed  for  all  dam- 
ages resulting  therefrom.  While  fioding 
such  was  the  appellant's  right,  the  master, 
as  we  have  seen,  thou||;ht  the  evidence  pre- 
sented no  definite  basis  oo  which  damagea 
could  be  assessed.  When  the  facts  and  cir- 
cumstances attending  this  case  are  consid- 
ered, it  seems  to  us  the  master  was  in  th^ 
regard  in  error.  The  proofs  show  that  thm 
appellant  carried  on  his  business  in  a  small 
way.  He  was  in  rented  premises.  Hw 
value  ttf  his  plant  did  not  exceed  9300.  Bm 
was  an  assembler  of  parts  made  by  others, 
rather  than  a  manuiaoturer  himself.  Hn 
bad  no  salesmen,  carried  no  InSuranee,  had 


the  nse  of  a  patented  Invention  la  what  tba 
patentee  loses  by  the  use  of  the  invention  in 
violation  of  tbe  patent,  without  a  license,  and 
a  proper  measure  of  damages  for  tbe  Infringe- 
ment.   Wooster  v.  SImonsoo,  20  Fed.  Rep.  316. 

And  this  was  the  rule  as  well  after  as  before 
the  act  of  Congress  of  July  8.  1870.  enpoww- 
Ing  courts  of  equity  to  award  damages  tot  In- 
fringement of  a  patent  Fhllp  v.  Nock,  17 
Wall.  460,  21  L.  ed.  679. 

Tbe  profits  lost,  when  It  can  properly  be  done, 
will  be  regarded  as  simply  the  fee  which  wonld 
have  been  charged  If  ths  Infringer  bad  procured 
a  license.  UcEeever  v.  United  SUtes;  14  Ct. 
CI.  896. 

And  If  the  owner  of  the  patent  claims  any- 
thing above  the  amooat  of  the  established  fee. 
be  Is  bound  to  substantiate  tbe  claim  by  dear 
and  diBllni.'t  evidence.  Seymour  v.  UcCormlcfc. 
16  How.  480,  14  L.  ed.  1024. 

Thus,  tbe  price  paid  for  a  license  to  make  a 
new  and  ueeful  patntted  Improvement  on  a 
steam  engine  to  be  used  ta  vessels  Is  a  suit- 
able guide  as  to  damages  In  an  action  for  an 
Infringement  of  the  patent.  Bogg  v.  Emerson. 
11  How.  687.  13  U  ed.  824. 

And  the  patentee  of  an  Improvement  upon  a 
reaping  machine,  wblcb  patent  Is  Infringed  ^ 
one  who  has  previously  held  a  lleenae  tor  the 
use  of  snvh  patent,  under  whid  be  has  made 
and  sold  many  hundred  machines,  but  who  re- 
fuses to  pay  for  the  last  300  machines  odCot 
the  belief  that  tbe  patentee  Is  not  the  original 
inventor,  snffers  no  damage  beyond  tbe  refusal 
to  pay  tbe  nsual  license  pries,  and  that  Is  all 
he  can  recover.  Seymoar  v.  HcCormlck.  16 
How.  480,  14  L.  ed.  1024. 

So,  the  measure  of  damagea  for  the  Infringe- 
ment of  a  patent  tor  an  improvement  In  the 
machinery  of  grist  mills,  tbe  Injury  to  the  own- 
er's right  consisting,  not  is  using  bis  Invention, 
but  in  using  It  without  compensating  him, 
since  It  Is  to  his  Interest  that  all  mills  sbouid 
adopt  and  use  It,  provldsd  tbey  pay  the  price  of 
a  license,  was  held  in  Sanders  v.  Logan.  2  Flsb. 
Pat.  Cas.  168,  Fed.  Cas.  No.  12.29S,  to  be  the 
price  or  value  of  a  license ;  and  in  such  case 
an  account  of  the  profits  is  imt  required. 

But  a  license  fee,  to  establish  a  measure  of 
damages  against  Infringers,  must  have  been 
paid  or  secured  before  the  Infringement  com- 
plained of.  Rude  V.  Westcott,  180  D.  8.  1S2, 
32  L.  ed.  888.  0  Sop.  Ct.  Rep.  463;  Adans  v. 
Bellaire  Stamping  Co.  2S  Fed.  R^  360. 

And  a  royalty  charged  for  the  use  of  a  patrat. 
In  order  to  be  binding  on  a  stranger  to  the  II- 
cenneti  which  establish  It,  must  be  e  uniform 
one.    Westcott  v.  Rude,  IB  Fed»  Bep.  880,  130 
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no  clnienl  htH^,  koA  wM,  packed,  and  de- 
livered Ma  finished  product  himself.  Hia 
eiutoDWra  were  few  and  eoWent.  His  opera- 
tlou,  bang  aimple,  afforded  a  comparatively 
aaiy  baaia  for  determining  operative  eoet. 
lloreovMr,  the  bulk  of  the  work  and  all  of 
the  rtodc  were  done  or  furnished  hj  other 
manufacturers  at  fixed  prices.  For  these 
items  he  produced  bills,  the  accuracy  of 
which  is  not  questioned.  Is  this  way  alone 
he  accounted  for  $10.01  of  the  total  manu- 
facturing price  of  $10.37,  to  which  he  testi- 
fied. These  items  were:  Tubing,  $7.63; 
enameU^,  $2.16;  and  springs,  22  cents  per 
groaa.  The  remaining  ones  were  IS  cents  for 
labor,  and  a  like  aura  for  running  expenses. 
This  last  item,  be  testified,  was  a  due  pro- 
portion of  his  rent  and  other  general  es- 
pMiaeSf  wbieh,  as  we  have  seen,  were  of  an 
uniuually  dmplo   character.   The  proofa 

U.  8.  U2,  32  L.  ed.  888,  8  Bap.  Ct  Bep.  468 ; 
Adsma  v.  IWIaIn  Btampk«  Co.  S8  Fed.  Bep. 
880. 

Tboiik  la  Szlnc  a  patent  fee  aa  a  neaaara  of 
dansges  la  an  action  on  the  eaee  for  InMnge- 

ment  ot  a  patent.  If  the  owner  has  accepted 
siuall  feee  In  particular  cases  fOr  the  purpose 
of  Introduclnc  bis  InveDtloa  to  public  notice, 
that  fact  should  be  taken  Into  eonehleratlen  by 
the  Jur;.  Slckels  v.  Borden,  8  Blatebf.  MS, 
Fed.  Caa.  No.  12,832. 

And  It  must  relate  exclaslvely  to  the  patent 
claimed  to  be  Infrlnjced,  In  order  to  be  taken 
as  a  BMasure  of  damages  therefor.  Adams  v. 
Uellalte  Stamping  Co.  28  Fed.  Rep.  360. 

License  fees  for  the  use  of  a  pateat  and  an< 
other  patwt,  blended  togelber,  will  not  eetab- 
lUdi  a  roTaltj  as  to  either  patent,  which  con 
be  used  as  a  meaaare  of  damages  for  Infringe- 
ment. Ibid. 

And  an  eatabllalied  llcenee  fee  for  the  nee 
ot  aa  entire  Invention  eecnred  bjr  alz  claims  of 
a  pa^t  ia  not  a  correct  meaaare  of  daouiges 
for  an  Infringement  of  only  part  of  soch  claims. 
The  Inquiry  In  such  caee  la  What  Is  tbe  value 
of  tbe  right  Invaded  and  the  extent  of  the  In. 
jury  7  Woeater  v.  Blmonson,  16  Fed.  Bep.  680 : 
New  York  *  C.  S.  8.  Co.  t.  HarbliMi,  16  Fed. 
Bep.  681. 

And  a  daoae  In  a  license  requiring  that  a 
■peelfied  royalty  shall  be  paid  for  every  article 
containing  any  ol  the  patented  improvements 
affords  no  proof — or  at  least  no  concloelve 
proof — against  an  Infringer  that  he  should  be 
required  to  pay  tbe  entire  royalty  named  In  tbe 
license,  for  Infringing  only  one  of  two  or  more 
dalms  of  a  patent,  unless  the  one  Infringed  be 
shown  to  be  the  only  claim  wblcb  has  any  value, 
or  nnleee  the  different  claims  are  Bubstantlally 
the  same.   Westeott  v.  Rude,  19  Fed.  Rep.  880. 

But  a  IlcMse  fee  for  a  whole  macblne  Is  a 
fair  roeeaure  of  damages  for  Infrlngemsnt  of  a 
patent  thereon,  where  tbe  fee  covered  the  right 
to  use  the  whole  ot  the  six  clalme  of  the  pat- 
ent, while  the  Infringement  was  only  of  tbe 
irat  and  third  claim,  and  tbe  swmd,  fourth, 
and  fifth  claims  wero  merely  atmetural,  indleat- 
Ing  only  eertain  apeelflc  forms  within  which  the 
lnventt<a  could  be  worked,  and  the  sixth  claim 
related  to  the  organisation  of  Instrumentalities 
which  enabled  the  maehlne  to  stop  under  cer- 
tain elrenaiatances,  arl  worked  Independently 
ot  other  claims^  and  .  <  allowance  waa  made 
therefw.  WtlllBumtIc  Thread  Co.  v.  Clark 
Thread  Co.  27  Fed.  Rep.  865. 

80,  In  Bell  v.  Danlela,  1  Bond,  218,  Fed.  Caa. 
No.  1,247,  It  waa  aald  that  there  aio  no  doubt 
cassa  la  which  the  license  pries  of  a  patent  may 
61  L.  R.  A. 


show  that  the  labor  was  done  some  three 
boys,  who,  while  th^  worked  by  the  day, 
were  able  to  turn  out  a  known  amount  per 
diem.  The  appellant  testified  tbat  no  labor 
hoA  was  kept,  and  there  was  therefore  no 
failure  on  his  part  to  produce  any  evidence 
bearing  on  the  coet  of  ubor  within  his  pow- 
er. It  would  therefore  seem  that  tbe  figures 
fixing  these  two  items,  to  which  alone  any 
poBsiole  element  of  uncertainty  could  at- 
tach, were  under  the  proofs  reasonably  cer- 
tain; nor  was  their  correctness  qualified  by 
cross-examination.  But  the  appellant's  af- 
firmative proof  on  this  question  does  not 
stand  alone.  The  correctness  of  the  figures 
testified  to  by  liim  is  strengthened  and  sub- 
stantially corroborated  by  the  admitted 
business  operations  of,  tbe  appellees,  as  well 
aa  by  their  omission  to  use  means  within 
thur  power  to  contradict  thom^  if,  indeed, 

be  the  criterion  of  damages  In  an  action  for  In- 
fringement, but  there  are  few  Inataucee  In 
which,  where  the  Invention  fs  pirated,  the  pat- 
entee ought  to  be  concluded  by  a  fomer  osar 
to  aelL 

The  b'orden  of  proof  rests  with  the  complain- 
ant In  an  action  for  tbe  Infringement  of  a  pat- 
ent to  show  a  license  fee  charged  by  blm  for 
the  ass  of  his  Invention,  as  such  damagee  are 
aot  presumed,  but  muat  be  proved.  Robertson 
V.  Itlake,  84  D.  8.  728,  24  h.  ed.  243 :  Adams  v. 
Bellolre  Stanming  Co.  88  Fed.  Bep.  860. 

b.  What  ealMmf  «b  MmaWuU  on  eitabHtM 
fee. 

To  constitute  an  established  fee  for  the  use 
of  a  patented  Inventim.  which  will  serve  as  a 
meaanre  of  damscsa  In  ease  ot  Infringement,  It 
must  have  been  paid  liy  such  a  number  of  par- 
M>ns  as  to  Indicate  a  general  scqnieecence  In  Ita 
reasonablenesa  Rude  v.  Westeott,  180  D.  8. 
162,  82  L.  ed.  888,  9  Sup,  Ct  Bep.  463. 

To  be  binding  on  a  stranger  or  Infringer, 
sales  of  llcenees  for  the  use  of  a  patent  must  be 
pufflclent  In  number  to  establish  the  fee  or  roy- 
alty charged  for  tbe  use  of  tbe  patent  as  Ite 
market  value.  Adams  v.  Bellaire  Stamping  Ge. 
28  Fed.  Rep.  800. 

Proof  of  a  single  license  given  tor  the  mak- 
ing, using,  and  vending  of  a  patented  Improve- 
ment cannot  be  regarded  aa  affording  the  only 
measure  of  compensation  to  which  tbe  owner 
of  tbe  Improvement  Is  entitled.  In  an  action 
for  an  Infringement  of  the  patent  by  making, 
nslag,  and  vending  the  patented  Improvement, 
so  as  to  prevent  a  resort  to  gennal  evidence  aa 
a  baala  of  deelslon.  Judson  v.  Bradford,  8 
Bann.  A  Ard.  639,  Fed.  Cos.  Ho.  7,664 :  West- 
eott V.  Rude,  19  Fed.  Rep.  830. 

And  an  assumption  of  tbe  judge  In  a  formw 
Infringement  caee,  that  |8  tor  a  machine,  which 
was  wliat  the  owner  of  the  patent  bad  granted 
one  license  for  on  certain  condlttone,  would 
most  nearly  approximate  tbe  damages  to  which 
the  complainant  waa  entitled,  le  not  aaSlclent 
to  establish  a  eoatomary  charge  or  royalty  In 
a  sabssqasnt  caas,  where  the  owner  ot  the  pat- 
ent did  not  acquiesce,  but  contended  for  a  larg- 
er sum  on  the  next  opportunity.  Oraham  v. 
Piano  Hfg.  Co.  86  Fed.  Rep.  697. 

Nor  la  a  rescinded  contract  tor  a  llcenee  to 
use  a  number  of  inventions  npon  tbe  payment 
of  a  royalty  a  measure  of  damages  for  the  In- 
fringement of  a  part  of  such  Inventions.  Bus- 
eey  v.  Excelsior  lilg.  Co.  1  MeCrary.  161,  1 
Fed.  Bep.  640. 

And  aalaa  ot  lieaoaaa  made  at  pwiods  yean 
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giieeesafal  oontradietion  was  possible.  If 
the  cost  of  his  manufacturing  operations 
was  falsely  understated  by  Rose,  tae  appel- 
lees had  it  in  their  power  to  have  contra- 
dicted bim  by  Riehl,  who  bad  been  connected 
with  KoHc  in  his  business,  who  was  cogniz- 
ant of  the  cost  of  Rose's  manufacturing,  as 
well  as  of  his  own  subsef^uent  independent 
work.  As  a  conjoint  infringer  with  Uirsh, 
he  was  presumably  hostile  to  Bose.  Not 
only  did  they  fail  to  Call  him,  but  they 
failed  to  call  other  manufacturing  infrin^nt 
whose  output  they  bought,  who  certainly 
knew  the  actual  cost  of  making  similar  rods. 
The  fact  that  appellees  bought  like  rods 
from  those  manufacturers  at  $7  and  $8  per 
STOBB  affords  convincing  corroboration  that 
Uie  cost  of  910.37,  testified  to  by  Rose,  was 
correct. 

The  facta  we  have  stated  being  in  evidence. 


Mat, 

the  master  was  fully  juittfied  In  finding,  aa 

we  do,  and  especially  so  in  the  abeenoe  <n  all 
counter  proof  by  the  appellees,  that  th«  ap- 
pellant, by  the  appellees'  wrongful  impair- 
ment of  his  sales,  was  damaged  to  the  ex- 
tent of  the  dilTerence  between  the  cost  price 
of  $10.37  and  the  selling  price  established  as 
between  these  parties,  viz.,  524.  This,  on  the 
121  gross  wrongfully  used,  was  $\,M0.23, 
On  this  sum  interest  should  be  allowed  from 
May  31.  1898,— the  date  of  the  flling  of  the 
master's  report  Tilghman  v.  Proctor,  125 
U.  S.  101,  31  L.  od.  672,  8  Sup.  a.  Rep.  894. 

It  ia  tkei-efore  ordered  that  the  decree  of 
the  court  bulow  be  reversed,  and  the  record 
remanded,  with  directions  to  enter  a  decree 
in  favor  of  the  appellant,  together  with  in- 
terest from  May  31,  1898,  and  costs  on  the 
bill,  accounting,  and  tiiis  appeaL 


apart  will  not  establish  an;  rale  on  the  sub- 
ject, or  determine  the  value  of  the  patent. 
Rude  V.  Westcott,  130  U.  S.  102,  S2  L.  ed.  888, 
9  Blip.  Ct.  Kep.  468. 

And  evidence  as  to  the  sale  of  licenses  to 
use  a  patented  InventloD  lo  three  Inatances,  the 
price  In  onl;  two  being  given  (one  of  which 
was  a  sale  made  before  the  reissue  of  the  pat- 
ent), and  all  being  more  than  ten  years  before 
the  Infringement  alleged,  ntft  a  single  sale  or 
license  during  aocb  ten  years  being  shown, 
though  the  appliance  was  on  the  market, — fs 
not  sufficient  to  establish  a  market  value  of  the 
pstent,  which  will  operate  as  a  measure  of  dam- 
ages  or  warrant  a  recovery.  Houston,  B.  &  W. 
T.  R.  Co.  V.  Stero.  20  C.  C.  A.  6S8,  41  D.  8. 
App.  8O0.  74  Fed.  Rep.  830. 

So.  no  price  can  be  said  to  be  fixed  or  royal- 
ty establlBhed  for  the  use  of  a  patent,  which 
win  preclude  the  estlmatloD  of  the  loss  of 
profits  as  damages  for  an  Infringement,  where 
the  patentee  varies  his  price  according  to  the 
courage  or  ability  of  the  Infringer  to  resist  or 
where  there  are  other  circumstances  showing 
the  absence  of  a  fixed  and  established  fee. 
Matthews  v.  Spaugenberg,  14  Fed.  Rep.  350. 

And  a  fixed  license  fee  or  an  established  roy- 
alty is  not  shown  In  an  action  for  the  Infringe- 
ment of  a  patent  for  an  Improvement  on  a  fur- 
nace, by  sales  of  the  right  to  use  the  Improve- 
ment, where  two  thirds  of  those  who  took  the 
licenses  did  so  after  suit  was  commenced 
against  them,  and  they  became  liable  to  be 
stopped  In  their  business  by  an  injunction,  and 
the  prices  therefor  varied  from  flOO  to  |2,500, 
and  none  of  the  licenses  given  expressed  any 
limitation  as  to  the  amount  of  bnslness  to  be 
done  under  It.  Black  t.  Unneon,  14  Blatchf. 
26S.  Fed.  Cas.  No.  1,463. 

And  evidence  thst  the  owner  of  a  patent  for 
a  safe  lock  had  snccessfully  prosecuted  lofrlng- 
ers.  and  that  a  settlement  had  been  arrived  st 
with  one  of  them  at  1^20  per  lock,  and  with  an- 
other at  V6.66  per  lodi,  and.  It  he  manufsc- 
tured  more  than  seventy-five  per  year,  at  910 
per  lock,  one  third  of  such  royalties  to  be  al- 
lowed to  the  patent  In  suit,  Is  not  sufllctent  to 
establish  a  tk-ense  fee  which  can  properly  be 
taken  as  a  rneamre  of  aetaal  damages  In  an 
action  for  Infringement.  Oreenleaf  ▼.  Tale 
Lock  Mfg.  Co.  IT  Blatchf.  253,  Fed.  Cag.  No. 
6,783. 

Nor  Is  evidence  In  an  action  for  the  Infringe- 
ment of  a  patent,  that  the  owner  h<)d  Instl* 
tated  ten  or  eleven  suits  against  Infringers,  and 
In  all  itases  except  one  a  settlement  was  made 
tratween  Ihe  parties.  In  some  insiances  before 
and  In  others  after  a  decree,  by  a  payment  oC 
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$50  for  each  Infringing  machine  sold  or  n8<Ml  by 
the  respective  defendanta  Comely  v.  Harck- 
waid.  32  Fed.  Rep.  292. 

Nor  Is  an  established  royalty  for  the  use  of 
a  patent,  which  can  be  used  as  a  measare  of 
damages  for  an  Infringement,  shown  by  proof 
of  Ave  Insrances  In  which  the  owner  bad  r»- 
ceived  compensation  for  the  violation  of  bfs 
patent.  In  four  of  which  suit  had  been  brought, 
and  the  settlement  was  not  only  for  future  use, 
hut  Included  past  damages  and  a  discontinu- 
ance of  the  anits :  and  In  only  two  was  thera 
any  actual  payment  and  a  formal  license 
grouted  tu  continue  the  use  of  the  Infringing 
apparatus;  and,  of  the  remaining  three,  two 
settled  by  surrendering  their  Infringing  appaim- 
tus  snd  purchasing  others  from  bim.  and  one 
simply  turned  over  the  Infringing  machine  and 
paid  past  damages:  and  In  the  Instances  where 
there  was  a  money  settlement  dilTerent  amounts 
were  paid.  Matthews  v.  Spaugenberg,  14  Fed. 
Rep.  .^uO. 

Bo,  tlceoaeS  for  the  future,  given  wholly  or 
partially  In  cooslderation  of  a  BCtllement  for 
infringements  of  a  patent,  are  held  In  Gottfried 
V,  Crescent  Brewing  Co,  22  Fed.  Rep.  433,  not 
to  be  admissible  In  evidence  against  a  stranger 
In  an  action  for  an  Infringement,  to  show  the 
establishment  of  a  license  fee  or  royalty  which 
will  operate  as  a  measure  of  damages. 

It  is  competent  for  a  patentee  In  an  actlM  St 
law  for  Infringement  of  a  patent,  la  order  that 
the  Jury  may  measure  his  damages,  to  prove  the 
coDtrsct  price  at  which  license*  have  been 
granted  under  bis  patent  while  it  ms  in  foree. 
Rut  In  order  to  be  competent,  the  price  agreed 
on  must  have  been  fixed  with  regard  to  future 
use.  It  is  not  competent  to  prove  Ihe  prices 
paid  for  Infringments,  or  In  sattlement  of  In- 
fringements already  committed.  United  Nlckle 
Co.  v.  Central  P.  R.  Co.  86  Fed.  Rep.  186 :  Na- 
tional Car-Urake  Shoe  Co.  v.  Terre  Haute  Car 
A  Mfg.  Co.  19  Fed.  Rep.  614. 

In  order  to  be  competent  as  evidence  of  value, 
the  price  agreed  upon  must  have  been  fixed  with 
reimrd  to  future  use  when  there  was  no  liabil- 
ity between  the  parties,  and  when  they  are  pre- 
somed  to  have  acted  voluntarily  and  to  bave 
made  up  their  minds  deliberately  aa  to  wbat 
was  a  fslr  price.  National  Car-Brake  Shoe  Co. 
V.  Terre  Haute  Car  ft  Mfg.  Co.  19  Fed.  Rep.  614. 

Proof  of  license  fees  charged  and  paid  before 
use,  for  the  right  to  use  aa  Invention.  Is  ad- 
mlsalble  In  an  action  for  InfrlngMnent,  upon 
the  same  theory  that  proof  of  ssles.  In  open 
market,  of  any  marketable  commodity  Is  com- 
petent. bwBuse  It  shows  or  tends  to  show  a 
market  price.   Bat  settleneote  tor  past  pse  vC 
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«■  iBTMitlon  canoot  be  brought  within  tbe  rule, 
becauae  IneonilsteDt  with  the  principles  upon 
vblch  it  rests.    Weetcott  v.  Bude,  19  Fed.  Rep. 

Aod  a  llceoM  fee  to  fix  the  average  oC  damage 
fM-  l&frlnsement  of  a  pateot  ahonid  b«  estab- 
llahed  befure  the  case  In  which  It  was  sought 
to  be  used  was  commenced,  and  cannot  be 
•claimed  as  surh  where  It  waa  granted  pending 
4he  suit.  Ursbam  t.  Geneva  Lake  Crawford 
M^.  Co.  24  l!^.  Rep.  642. 

A  license  fee  or  rojalty  established  after  the 
tnfringement  of  a  patent  Is  evidence  of  the 
value  of  the  patented  invention,  l>ut  not  ea  an 
-absolute  test  of  value.  Whether  tbe  situation 
was  such  that  tbe  value  was  equal  to  the  li- 
anas fee  before  the  latter  became  establlsbed 
It  a  queatlon  of  fact  for  the  master,  and  the 
weight  of  tbe  evidence  l9  for  bim.  Woostsr  V. 
Thornton,  26  Fed.  Rep.  274. 

Bo,  a  patentee  cannot,  by  Inserting  In  bis 
licenses  a  stipulation  for  a  certain  royalty, 
with  a  proviso  that  half  that  sum  ehall  be  re- 
aslved  in  full  In  case  of  prompt  payment,  ac- 
-qalre  a  right  to  demand  tbe  entire  sum  of  an 
Infringer.    Westcott  v.  Bude,  10  Fed.  Bep.  830. 

And  a  contract  for  royalties  for  the  use  of 
«  patented  Invention,  containing  numerous  con- 
■Atlons  Intended  to  ssi-ure  tbe  introduction  of 
tbe  Invention  to  tbe  public  notice  and  use,  and 
providing  for  the  return  to  the  purchaser  of 
certain  proi>urtlons  or  tbe  royalty  upon  tbe 
happening  of  certsln  contingencies,  cannot  be 
-deemed  to  establish  an  nnquallfled  license  fee. 
whltb  will  flz  the  average  of  actual  damagea  for 
an  Infringement.  Uroham  V.  Geneva  Lake 
Crawford  Ufg.  Co.  24  Fed.  Bep.  642. 

And  a  royalty  of  $5  tot  the  use  of  a  patented 
snacblne,  which  la  subject  to  be  reduced  to  93 
if  the  pnrcbnaer  performa  bis  contract,  will  be 
taken  as  establlablng  an  average  of  damage  for 
Infringement  of  9S  and  not  of  gS.  Ibtd. 

Nor  la  a  aum  paid  or  agreed  to  be  paid  by  a 
ileensee  fur  a  patent,  a  price  at  which  those 
who  wlab  to  use  It  can  obtain  a  rlgbt  to  do 
•n,  or  wblch  would  conailtute  a  royalty,  or 
mariiet  price  or  value.  In  an  action  for  Its  in- 
fringement, where  the  plaintiff  thereby  parted 
with  bia  wbote  property  and  right  tbereln,  thus 
deprlrtog  blmself  of  tbe  right  to  flz  the  price, 
hefbre  the  Infringement  complained  of.  Bell  v. 
Vnited  States  Stamping  Co.  82  Fed.  Rep.  S40. 

Such  a  transfer  Is  not  the  establishment 
of  an  ordinary  license  fee  or  royalty  which  will 
fomlah  a  measure  of  damages  In  an  action  for 
an  Infringement,  unless  It  Is  ataown  that  tbe 
licensees  were  deprived  of  the  sale  of  the  nnm- 
htr  of  mactatnea  which  the  infringer  manufac- 
tured and  sold  under  tbe  patent.  La  Baw  t. 
Hawklna,  2  Bann.  ft  Ard.  S64,  Fed.  Cas.  No. 
7,961. 

So,  It  cannot  be  assumed  or  Inferred  that  a 
license  fee  agreed  to  be  paid  relates  alone  to  tbe 
■Dse  of  tbe  patent  fn  question,  when  the  con- 
tract upon  lis  face  discloses  other  consldera- 
tiona  and  Inducementa  for  tbe  payment  of  tbe 
royalty,  so  as  to  warrant  using  tbe  fee  thus 
paid  as  a  meaaure  of  damages  for  Infringement. 
Adama  v.  Beilalre  Stamping  Co.  28  Fed.  Bep. 
Jt60. 

And  proof  of  a  llcenae  fee  charged  for  two 
Improvements  In  fruit  driers  la  not  competent. 
In  an  action  for  infringement  of  a. patent,  to 
•how  the  damagea  sustained  by  an  Inmnge- 
aaent  of  one  of  tboas  Improvements.  Hunt 
Bros.  Fruit  Packing  Co.  v.  Cassldy,  3  C.  C.  A. 
52&.  7  U.  S.  App.  424.  53  Fed.  Rep.  257. 

But  proof  that  a  patentee  whose  patent  se- 
cured to  him  tbe  exclualve  privilege  of  making 
«Mn'a  and  boys'  clothing  of  vulcanized  rubber 
•oM  the  exclusive  privilege  for  flO,000  and  S 
'Cents  on  every  sQuara  yard  of  rubber  doth  mgde, 
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and  that  the  purchaser  sold  to  another  fbr  926,- 
000,  the  latter  to  pay  the  tariff,  la  aulficlent  to 
furnish  a  measure  by  which  damages  for  in- 
fringement can  be  accurately  determined  with- 
out resorting  to  evidence  of  profits.  Goodyear 
V.  Blahop,  2  Fish.  Pat,  Caa.  154,  Fed.  Caa.  No. 

And  a  license  fee  charged  for  the  use  of  a 
patent  Is  suRlclently  certain  to  be  used  aa  a 
measure  of  damages  for  an  Infringement,  where 
It  was  adhered  to  uniformly  under  ordinary  clr- 
cumatances,  and  many  licenses  were  taken  at 
that  rate,  and  It  waa  never  departed  from  ex- 
cept where  the  licenses  arose  from  tbe  settle- 
ment of  suits  for  or  controveralea  about  In- 
fringements. Asmus  V.  Freeman,  34  Fed.  Bep. 
902. 

It  la  not  Important  that  a  larger  or  smaller 
sum  was  demanded  and  paid  under  special  cir- 
cumstances. Ibid. 

Bo,  the  rule,  that  where  less  than  tbe  whole 
number  of  claims  of  a  patent  has  been  In- 
fringed evidence  must  be  adduced  to  ahow  the 
value  of  the  part  infringed,  la  Inapplicable 
where  tbe  claim  Infringed  embraces  the  whole 
Invention  and  ths  other  claims  are  simply 
structural.  Asmoa  T.  Freeman,  84  Fed.  Bep. 
902. 

And  a  royalty  which  liad  been  received  for 
a  patent  for  an  Improvement  In  a  drying  ap- 
paratus embraced  in  two  claims  is  not  subject 
to  objection  as  evidence  of  damagea  In  an  ac- 
tion for  an  Infringement  of  the  patent,  on  tbe 
Ri-ound  that  the  royalty  was  for  tbe  entire  ma- 
chine, locludlng  both  claims,  and  that  no  at- 
tempt was  made  to  segregate  the  amount  due 
to  each,  wbeie  the  evidence  tenda  to  show  that 
the  royalty  was  for  the  second  claim  of  tbe 
patent  alone,  and  that  the  Improvement  covered 
by  tbeflrst  claim  waa  not  only  valueless,  bntadet- 
riment  to  the  machine,  as  under  such  testimony  i  he 
Jury  can  properly  apportion  all  tbe  damages 
[0  the  second  claim.  Hunt  Bros.  Fruit-Pack- 
ing Co.  V.  Caaslday.  12  C.  C.  A.  316,  29  U.  8. 
App.  116,  64  Fed.  Bep.  SSS. 

Nor  are  license  fees  for  tbe  use  of  a  patented 
process  for  making  springs  rendered  Inadmls- 
albte  in  evidence  to  furnish  the  basia  of  an  es- 
tablished license  fee.  In  an  action  for  Infringe- 
ment of  a  patent,  by  the  fact  that  one  of  tbe 
licenses  was  granted  but  a  short  time  before 
the  commencement  of  tbe  action  and  tbe  other 
during  Its  pendency,  and  that  both  licensees 
had  infringed,  one  to  a  limited  extent,  and  the 
otber  to  a  greater  extent,  where  neither,  upon 
paying  for  the  Infringement,  was  bound  to  take 
a  license  for  the  future,  and  there  Is  nothing 
which  casts  the  slightest  doubt  on  the  good 
faith  of  either  transaction,  and  they  seem  to 
have  been  a  fair  business  arrangement,  and  the 
amount  of  royalty  charged  seems  to  t)e  a  reason- 
able and  Just  rate.  Cary  v.  Lovell  Mfg.  Co. 
37  Fed.  Bep.  654. 

So,  i-]mlgh  V.  Baltimore  A  O,  R.  Co.  6  Fed. 
Bep.  284.  holds  that  where  a  patent  for  an  Im- 
provement in  ratlroad-car  brakea,  wblcb  Is 
valuable  to  the  patentee  only  as  he  can  Induce 
railroads  to  use  It  and  pay  for  Its  use.  and 
which  is  worth  nothing  to  him  as  a  monopoly, 
was  Infringed.  In  view  of  the  great  difflculty  of 
proving  with  exactness  the  profits  which  ac- 
crued thereon  to  the  Infringer,  a  license  fee 
existing  during  the  latter  portion  of  the  life  of 
the  patent  will  be  taken  as  the  measure  of  com- 
pensation least  likely  to  do  Injustice  to  either 
party,  though  It  did  not  exist  during  a  part  of 
the  period  of  tbe  infringement. 

And  In  Bates  v.  St.  Jobusbury  A  L.  C.  R.  Co. 
32  Fed.  Rep.  628,  wblch  was  an  action  for  the 
I nf ringeinent  of  a  patent  for  an  Improvement 
in  railroad-car  platforms,  couplers,  and  buffers, 
in  Which  It  appeared  tfcftt,tl^,Pfe(^lt 
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regular  price  of  tlOO  per  car  for  the  rigbt  to 
ase  bis  ImproTementi.  but  tbat  be  was  In  the 

bablt  of  authorizing  the  makers  of  cars  to  put 
bis  ImproTemeuts  upoo  them,  and  collecting  for 
their  use  afterwards,  and  tbat  he  aometlines 
varied  the  price  according  to  special  drcum- 
staaces,  and  tbat  the  use  of  the  lofrluger  was 
for  but  a  small  part  of  the  term  of  tbe  patent, 
a  flndlog  by  ibe  referee  of  an  allowance  of  $aO 
per  car  aa  the  fair  market  value  of  the  damage 
to  the  patentee  by  the  Infringement  was  held 
conclufllTe. 

A  royalty,  however,  paid  for  the  transfer  trf 
tbe  right  to  use  an  InTsntlon  and  to  sell  the 
right  to  ase  It,  Is  not  a  criterion  of  the  value  of 
an  ordinary  selling  right.  Colgate  v.  Western 
Electric  Mfg.  Co.  28  Fed.  Rep.  146. 

And  a  royalty  paid  for  the  whole  monopoly 
of  selling  and  manufactnrlns  under  a  patmt 
la  not  sutBclent  evidence  of  the  ralne  of  tbe 
rl^t  to  make  occasional  vatM  thereunder  in  a 
particular  territory.  JIAd. 

Kor  Is  tbe  royalty  paid  by  lleenaeea  for  the 
risbt  to  UM  an  Invention  evidence  of  damages 
sustained  by  tbe  patentee  from  tbe  sale  of  tbe 
patented  article,  sufflclent  to  authorise  a  re- 
covery, since  the  value  of  aome  patents  consists 
principally  In  the  right  to  use  tbe  invention, 
and  the  valne  of  others  In  the  right  to  sell ;  and 
Infringement  by  selling  and  Infringement  by  use 
of  the  patented  articles  are  eeseotlally  different 
InvailoDa  of  the  patentee**  property.  IbU. 

ft  Right  to  bOM  fM  ot»  utWty. 

Hm  doctrine  was  adopted  In  a  number  of  tbe 
earlier  caaea,  that  where  the  sales  of  tbe  ngbt 
to  use  M  patent  have  been  too  few  to  establish  a 
criterion  of  their  actual  or  market  valne,  to 
get  at  a  fair  measure  of  damages  or  an  approxi- 
mation to  it,  general  evidence  must  be  resorted 
tc^  and  the  utility  and  advantage  of  an  inven- 
tion over  the  old  modes  or  devices  tbat  have 
been  used  for  working  oot  similar  results  are 
pertinent  and  appropriate  as  a  criterion  by 
which  to  ascertain  the  measure  of  damagea. 
UeKeever  t.  United  States,  14  Ct.  Cl.  896 ;  Lee 
V.  Plllsbury,  49  Fed.  Rep.  747;  Hunt  Bros. 
Frult-Packlng  Co.  v.  Casslday,  12  C.  C.  A.  316, 
29  D.  8.  App.  lie,  64  Fed.  Rep.  685:  Caseldy 
V.  Hunt,  75  Fed.  Rep.  1U12;  Suffolk  Mfg.  Co. 
V.  Hayden,  3  Wall.  815,  18  L.  ed.  76. 

And  that  In  fixing  tbe  amount  of  tbe  damages 
the  Jury  may  take  into  consideration  tbe  value 
and  utility  and  advantage  of  a  patented  machine 
over  other  machines  calculated  to  accomplish 
the  same  reaults,  and  ascertain  the  value  from 
all  the  evidence  as  to  Its  character,  operation, 
and  effect.    I^ee  v.  Plllsbury,  49  Fed.  Rep.  747. 

And  tbat  in  such  case  the  determination  of 
the  amount  Is  within  the  province  of  the  Jury. 
Unnt  Bros.  Frnlt-I^clting  Co.  v.  Caaalday,  12 
C.  C.  A.  816,  29  D.  B.  App.  116,  64  Fed.  Rep. 
583. 

Tbe  measure  of  damages  tor  Infringement  of 
a  patent,  adopted  In  those  cases,  was  tbe  fair 
and  reasonable  value  of  a  license  to  manufacture 
and  use  the  patented  article,  being  such  a  royal- 
ty as  It  mlKht  reasonably  be  presumed  tbe  In- 
trlnger  would  have  been  willing  to  pay  and  the 
owner  to  accept  if  the  matter  at  the  outset  had 
gone  to  an  express  agreement.  And  where  no 
established  license  fee  appeared,  and  all  the 
evidence  of  value  had  been  offered  by  the  claim- 
ant that  the  nature  of  the  rase  admitted  of, 
the  court  determined  tbe  amount  of  royalty.  In 
the  absence  of  evidence  with  reference  thereto 
on  the  part  of  the  defendant,  by  a  considera- 
tion of  the  manufacturer's  price  of  the  patented 
article,  and  the  percentage  which  ordinarily 
conitltntei  a  fair  royalty,  and  the  Judgment  of 
experts  familiar  with  sales  and  lleenaas  for  sIbI- 
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lar  articles,  and  tbe  pricea  paid  by  InfllTMnal*- 

for  licenses  under  the  patent  in  qoeatlon.  Me> 

Keever  v.  United  States,  14  Ct.  CI.  396 ;  Hunt 
Bros.  Fruit-Packing  Co.  v.  Cassiday,  12  C.  C.  A. 
316,  29  U.  S.  App.  116,  64  Fed.  Bep.  5SS. 

Thus,  the  Jury  In  an  action  to  tecovar  a  royal- 
ty for  the  use  of  a  patented  Invention  (or  aa 
Improvement  In  dump  cars  should  determine 
what  would  bave  been  a  reasonable  royalty  for 
the  Infringer  to  pay  for  the  use  of  tbe  cars  l» 
quostfon,  at  so  much  per  car ;  and  In  determin- 
ing this  point,  tbe  utility  and  cheapness  of  op- 
eration or  use  of  tbe  cars  lu  question  as  com- 
pared with  other  things  known  or  nsed  at  or 
prior  to  the  time  of  tbe  alleged  Infringement, 
and  the  saving.  If  any,  to  tbe  infringer  by  tb*- 
use  of  sucb  cars,  should  be  their  leading  guides. 
Boss  V.  Montana  Union  B.  Co.  46  Fed.  Bep. 
424. 

8o,  the  jury  In  an  action  at  taw  for  the  In- 
fringement of  letters  patent  for  an  Improvement 
in  feed  water-beatera  for  steam  fire  engines,  by 
using  tbe  patent  attachment  on  aa  engine,  where 
there  was  no  evidence  of  any  Itcenae  tee  avw 
having  been  demanded  or  paid  by  anyone, 
should  consider  tbe  utility  and  advantage  to 
the  defendant  of  the  use  of  the  patented  de- 
vice aa  compared  with  any  other  means  of  ob- 
taining similar  resutta.  which  were  open  to  tbo 
defendant's  use,  and  the  cost  of  using  one  aa- 
compared  with  tbe  cost  and  saving  of  the  nee 
of  the  other,  and  from  such  data  ascertain.  In 
the  exercise  of  a  sound  Judgment,  what  would 
be  a  fair  compensation  to  tbe  complainant  for 
the  damages  sustained  by  reason  of  the  defend- 
ant having  Infringed,  Instead  of  purchasing  tbe 
right  to  use,  the  invention.  Bricklll  v.  Balti- 
more, 8  C.  C.  A.  500,  8  U.  B.  App.  503,  60  Fed- 
Rep.  98. 

In  Coupe  T.  Boyer,  155  U.  B.  566,  39  L.  ed. 
264,  15  Sup.  Ct.  Bep.  109,  however.  It  was  held 
that  where  the  evidMiee  in  an  action  for  the- 
intringement  of  a  patent  discloses  the  existence 
of  no  license  fee  and  no  impairment  of  the 
market  of  the  owner  of  the  patent,  aoUlual 
damages  only  should  be  awarded. 

Tbia  case  was  not  deemed  by  the  court  in- 
Cassl^  V.  Hunt,  75  Fed.  Bep.  1012,  twpra,  to 
affect  the  rule  above  stated.  It  being  there  said 
by  McKeuna,  J.,  tbat  Coupe  v.  Royer  does  not 
purport  to  reverse  prior  cases,  but  tbat  It 'as- 
sumes a  rule  to  be  well  established,  and  most 
therefore  find  its  explanation  in  confining  lt» 
language  to  the  precise  action  of  the  lower 
court,  which  told  tbe  Jury  that  It  was  an  In- 
ference of  law  that  what  tbe  defendant  gained 
tbe  plaintiff  lost,  and,  thus  confined  In  effect,  it 
is  oot  antagonistic  to  Hunt  Bros.  Frult-Packlog 
Co.  V.  Casalday,  12  C.  C.  A.  316.  29  U.  3.  App. 
lie,  .64  Fed.  Bep.  583,  supra,  as  tbe  latter  only 
decldes  tbat  what  would  be  a  reasonable  royal- 
ty may  be  established  by  evidence. 

But  In  Seattle  v.  McNamara,  26  C.  C.  A.  652. 
48  U.  g.  App.  372,  81  Fed.  Rep.  8C3.  it  waa  beU 
that  where  an  Invention  had  not  been  used  ex- 
cept by  the  patentee,  and  the  right  to  use  It 
bad  not  been  sold  to  anyone,  It  cannot  be  said 
that  a  market  for  the  invention  baa  been  cre- 
ated which  could  be  the  subject  of  Impalmwut 
by  the  act  of  an  infringer. 

And  that  no  recovery  can  be  had  tor  the  In- 
fringement of  a  patent  for  an  improvement  In 
spark  arresters  by  using  the  patented  machine 
without  a  license,  in  the  absence  of  evidence  of 
Impaired  market  or  other  damage  to  the  owner 
of  tbe  patent  resulting  from  tbe  lnfring«neat. 
excefit  evidence  of  three  sales  of  the  right  to 
use,  made  a  long  time  before,  which  were  not 
sufflclent  to  establish  a  market  valne  of  tbe 
patent — was  held  in  Houston,  K.  A  W.  T.  R.  Go. 
V.  Stem,  20  C.  C  A  B68,  41  O.  8.  App.  SOB,  T4> 
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And  Is  SMttle  T.  HcNamarft.  88  C.  C  A.  6BZ, 
4S  V.  B.  Aw-  873.  81  Fed.  B^.  868,  npra.  It 
was  «ald  tbat  tbe  particular  doctrine  laid  down 
in  Coupe  Royer,  1&5  U.  8.  S65.  S9  L.  «d.  263, 
16  Sop.  Ct.  Rep.  198,  npra,  tbat  tbere  Is  no 
remedy  at  law  for  the  Infrlnsonent  of  a  patent, 
nnleaa  the  plaintiff  abowi  actoal  damages  to 
hlmaelf,  or  sbowa  that  prior  to  the  act  of  ln< 
fringement  a  sulllcleat  number  of  sales  of  tbe 
patoited  Invention  or  ol  the  rlgbt  to  use  the 
name  bad  been  made  at  a  settled  pricey  to  atab- 
llsh  a  royalty  or  a  martet  price  for  tbe  nee  of 
tbe  invention,  so  tbat  by  tbe  act  of  the  Infringer 
Ilia  market  bad  been  Injured, — tneflectdlaafflrms 
tbe  doctrine  In  Hunt  Broe.  Pnilt-Padtlng  Co. 
T.  Casalday,  13  C.  C.  A.  316,  39  U.  S.  App.  116, 
64  Ved.  Rep.  58S.  holding  In  effect  tbat.  In  tbe 
absence  of  an  established  royalty  and  of  data 
from  which  tbe  value  of  a  royalty  can  be  cal- 
culated with  mstbematlcal  certainty,  damages 
in  tbat  Glaaa  of  eases  arc  calculable  upon  snch 
evidence  as  It  Is  In  the  natnre  of  tbe  eaae  to  pro- 
tfoea. 

So,  In  Parker  v.  Bamker,  6  McLean.  631,  Frl 
Cas.  No.  10.72B,  which  was  an  action  for  dam- 
ages fur  the  Infringement  of  tbe  plaintiff's 
patent  in  using  bis  percuasloo  water  wheel  for 
nilla^  In  which  an  estimate  was  made  on  tbe 
amonnt  of  lumber  whleb  could  be  sawed  In 
parte  of  a  year  in  such  a  mill,  <aie  toartb  of 
tbe  proceeds  was  allowed  to  go  (or  tbe  expense 
of  tbe  milt,  one  fourth  to  keep  It  In  repair,  one 
toartb  for  the  hire  of  a  aawyer.  and  one  fourth 
(or  preflta^  and  a  verdict  and  Judgment  were 
rwdcred  fer  the  amonnt  tniui  estimated  (or 
profit.  But  In  this  csae  there  waa  no  opposi- 
tion aad  no  ohjectlona  were  lalaed. 

A.  Bv  luldttig  eloae  monopolir. 

M,  AppUcaHen  of  th*  ralei 

Where  tte  owner  o(  a  patent  baa  availed 
himself  of  hie  exclusive  patent  by  keeping  bit 
Invention  a  monopoly  and  granting  no  licenses, 
the  difference  between  bis  pecuniary  condition 
after  an  Infringement  and  what  bis  condition 
would  have  been  If  the  Infringement  had  not 
occurred  la  to  be  measured,  so  far  aa  bis  own 
sales  arc  concerned,  by  tbe  difference  between 
the  money  he  would  have  realized  from  ancb 
sales  If  tbe  InfringemeDt  bad  not  interfered  with 
hia  monopoly,  and  the  money  he  did  receive 
from  such  sales;  and  If  such  difference  can  be 
aaeertained  by  proper  and  satisfactory  evidence. 
It  la  tbe  proper  measure  of  his  danuigea  Tale 
UMsk  Mfg.  Co.  V.  Sargent,  117  U.  S.  636,  26  L. 
ed.  «M.  6  Sup.  Ct.  Bep.  834.  Affirming  17 
Blatchf.  244,  Fed.  Cas.  No.  12,367;  Covert  t. 
Sargent,  88  Fed.  Bep.  287 ;  Tatham  v.  Le  Boy, 
S  Blatchf.  474.  Fed.  Cas.  No.  13,760 ;  Pitts  v. 
Hall.  2  Blatchf.  229,  Fed.  Caa.  No.  11,192. 

And  In  such  case  the  Jury  may  Inquire  bow 
many  customers  were  diverted  from  tbe  owner 
to  tho  Infrln^,  whether  tbe  owner  was  pre- 
pared to  supply  tbe  market  and  was  prevented 
Iqr  tbe  Infringer,  and  whether  by  the  competl- 
tton  of  tbe  Infringer  he  was  limited,  hindered,  or 
Interfend  with  In  his  business  or  otherwise  fcc- 
taally  damaged  la  a  mm  OQual  to  the  profits 
which  be  could  have  made  If  be  bad  made  and 
sold  the  goods  made  and  sold  by  tbe  infringer, 
over  and  above  what  be  did  in  fact  make  and 
ssIL  Goodyear  v.  Bishop,  8  Fish.  Pat  Caa 
164,  Fed.  Cas.  No.  6.609. 

Ajid  la  order  to  ascertain  the  profits  which 
would  accrue  to  a  patentee  of  an  Improvement 
upon  a  machine  which  he  Is  engaged  In  mauu- 
(lutarlng,  tbe  cost  of  tbe  materials  and  labor, 
aais  the  interest  on  the  capital  used  In  the 
■annfacture.  and  the  azpense  to  which  the  nan- 
n(kcturer  is  ■ubjeetad  In  putting  It  Into  market; 
61  L.  B.  A. 


sueb  as  that  of  agencies  and  transportation 
and 'Insurance,  are  to  be  taken  into  conaldera- 
tlon.  as  well  as  an  allowance  (or  bad  debta  and 
tbe  aggregate  sum  of  the  cost  la  to  ha  deducted 
Irom  tbe  price  paid  by  tbe  purchaser,  the  bal- 
ance belag  the  not  profit  on  each  machine. 
Seymour  v.  McCormlck,  18  How.  U.  8.  480.  14- 
L.  ed.  1024  ;  McComb  v.  Brodle,  1  Wooda,  IBS, 
Fed.  Cas.  No.  8.708. 

Where  a  patentee  does  not  vend  tbe  rights- 
uader  hla  patent,  or  avail  himself  of  tbe  jwo- 
ceeda  of  sales  of  bis  mere  patent  rWit.  but  nam 
the  patented  invention  exclusively  himself,  and 
to  furnlsb  tbe  products  to  the  community  out 
of  bla  own  manufactory  or  eetabllsbment.  If 
the  patent  la  for  an  entire  machine  tbe  patentee 
la  entitled  as  damages  (or  Infringement  to  the 
proQts  be  could  have  made  In  tbe  construction 
and  vendiug  of  the  machine  oyer  and  above  the 
mere  proOta  arising  out  of  tbe  manufacture. 
McCormlck  v.  Seymoor,  t  Blatchf.  209.  Fed.. 
Cas.  No.  8,727. 

And  hla  measure  of  damagea  for  tbe  infringe- 
ment la  all  tbe  advantages  of  the  uM  of  hla 
patented  improvement,  excluding  tbe  profits  of 
tbe  manufacture,  and  excluding  also  tbe  value, 
if  any,  of  the  use  of  tbe  old  machine.  /Md. 

A  patentee  can  recovw  as  damages  la  an  ac- 
tion at  law  for  an  Infringement  the  market  valns 
of  tbe  use  of  bis  Invention,  except  in  cases 
where  by  the  mode  of  enjoyment  of  the  monop- 
oly he  has  hlmaelf  esUbllshed  such  market 
value  by  granting  the  use  of  the  Invention  to 
tbe  public  for  prescribed  royalties  or  llcenae 
fees.  VMjttt  V.  Bbulti  Belting  Co.  4B  Fed.  B^ 
51 ;  Whittemore  v.  Cutter.  1  Gall.  478,  Fed.  Caa. 
No.  17,600. 

Tbua.  the  measure  of  damagea  for  tbe  In- 
fringement of  a  patent  for  an  article  of  manu- 
facture is  the  profits  which  the  patentee  is  de- 
prived of  on  account  of  tbe  manufacture  and 
aale  of  the  article  by  the  Infringer.  Putman  v. 
Lomax.  10  Blaa.  546,  9  Fed.  Bep.  448. 

Bo.  the  rule  of  damages  In  an  action  for  tbo 
Infringement  of  letters  patent  for  an  improve- 
ment In  tbe  construction  of  cook  stoves  la  to 
give  the  actual  loas  susUlned,  which  would  bo 
tbe  ordinary  profits  the  patentee  derives  (rom 
the  sale  of  bla  stoves,  computed  on  tbe  ouml>er 
of  stoves  manufactured  and  aold  by  the  In- 
fringer. Buck  V,  UermancSk  1  Blatchf.  808, 
Fed.  Caa.  No.  2,082. 

And  the  damages  which  may  bs  recovered  In 
an  action  at  taw  by  the  owner  of  an  Improve- 
ment In  apaik  arreaters,  against  one  who  uaed 
his  Improvement  without  his  license,  are  not 
confined  to  actual  damagea,  and  proof  la  not 
confined  to  Mies  to  other  partlea,  or  to  evidence 
of  an  established  license  fee.  Houston,  B.  ft  W. 
T.  R.  Co.  V.  Stern.  20  C.  C  A.  668.  41  U.  &  App. 
S09,  74  Fed.  Rep.  636. 

Ght,  the  damages  for  an  Infringement  sufferM 
by  the  owner  of  a  patent  upon  a  mirror,  which 
gave  bim  a  monopoly  of  sale  of  such  mirrors  In 
the  United  Statea,  la  the  loss  which  be  sua- 
talned  by  the  diversion  of  trade  which  be  would 
have  enjoyed  if  the  Infringer  had  notanpplautedi 
bIm  In  the  market,  and  his  consequent  loas  of 
profit  on  such  trade.  Hall  v.  Stem.  20  Fed. 
Hep.  788. 

And  tbe  owner  of  a  patent  for  the  manufac- 
ture of  horseshoe  oalls,  who  did  not  grant  ii- 
cwses,  but  himself  manufactured  and  sold  tbe 
nalla  made  by  his  patented  machinery.  Is  en- 
titled to  recover  substantial  damages  from  one 
who  manufactured  a  quantity  of  nails  in  such 
a  manner  aa  to  infringe  bis  patent,  the  meas- 
ure of  which  Is  the  amount  of  profit  which  be 
would  have  made  if  he  had  himself  made  and 
aold  tbe  nalla  mads  and  sold  by  tbe  Infringer, 
with  a  deduction  of  a  (air  percentact  (or  sales 
due  to  tbe  increased  activity  of  taidb, 
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by  the  rivalry  of  the  two  competltora.  TJnlted 
Uorse-Shoe  &  Nail  Co.  v.  Stewart,  L.  B.  IS-  App. 
Oas.  401,  09  L.  T.  N.  8.  661. 

So  the  owner  of  a  patent  for  an  ImprOTement 
In  eawB,  conBlsting  In  providing  the  sawn  with 
a  series  of  holes  corresponding  with  the  wear 
of  the  teetb,  to  facilitate  dressing  or  filing,  was 
held  In  American  Saw  Co.  t.  Bmerson,  8  Fed. 
Bep.  806,  to  be  entitled  as  damages  for  InfrlDge- 
meota  for  all  the  saws  sold  by  the  Infringer, 
to  the  dllTerence  between  the  owner's  cost  and 
eelllng  price  of  an  equal  number  of  sawa,  where 
the  patented  aaw  was  the  only  perforated  saw. 

And  the  measure  of  damages  for  the  Infring- 
ing of  a  patent  for  an  Inveatlon  employed  in  a 
stone-crushing  machine  by  the  use  of  the  In- 
vention iu  a  different  machine  Is  the  aum  the 
owner  of  the  patent  would  have  realiaed  from 
his  Invention  If  the  Infringer  bad  bought  a 
»tone-crusblng  machine  of  him,  instead  of  pro- 
faring  a  dllTerent  crusher.  Blake  v.  Greenwood 
Cemetery,  21  Blatchf.  222,  16  Fed.  Rep.  676. 

And  the  measure  for  the  infringement  of  a 
patent  which  the  owner  did  not  make  a  practice 
of  selling,  but  let  out  the  patented  article  at  a 
rental  or  royalty.  In  an  action  In  which  an  in- 
<ialry  as  to  damages  Is  directed.  Is  the  profit  of 
the  rental  of  the  article  during  the  entire  period 
from  the  time  when  It  came  into  the  possession 
of  the  Infringer  until  tbe  date  of  the  aaaess- 
ment  of  the  damages  or  of  Its  surrender :  and 
It  li  Immsterlal,  for  the  purpose  of  tbe  assess- 
ment, whether  It  had  been  in  actual  use  daring 
all  of  that  period  or  not.  United  Telephone  Co. 
V.  Walker,  60  L.  T.  N.  S.  608. 

So.  in  Brodie  v.  Ophir  Silver  Mln.  Co.  B 
SBwy.  608.  Fed.  Cas.  No.  1,918,  It  was  held  that 
the  damagea  in  an  action  at  law  for  tbe  in- 
fringement  of  a  patent  tor  an  Improvement  to 
a  bui-rfl  for  amalgamating  gold.and  s'lver  ores 
are  to  be  determined  by  tbe  value  of  the  use  of 
the  Infringing  barrets  after  the  Issue  of  the 
patent.  But  the  question  In  tbe  case  was  aa 
to  the  power  of  the  court  to  Increase  the  actual 
damages. 

A  patentee  of  an  Improvement  In  the  bearings 
or  bushes'fur  the  shafts  of  screw  aad  submerged 
propellers,  however,  who  is  himself  the  manu- 
facturer, but  wbo  haa  been  In  the  habit  of  occa- 
sionally iic-enslng  the  use  of  his  invention  to 
other  manufacturers  on  payment  of  a  fixed  roy- 
alty for  each  machine,  is  entitled  to  claim  on 
recovery  against  an  Infringing  manufactur- 
er tbe  amount  of  his  ordinary  royalty  by 
way  of  damages  only.  H«  Ii  not  entitled,  in 
addition  thereto,  to  a  mannfacturer's  profit, 
though  the  rule  might  be  dlfTerent  if  he  had  been 
in  the  habit  of  rhaiging  Infringers  with  a  high- 
er royalty  than  ordinary  licensees.  Penn  t. 
Jacli.  L.  n.  6  Eq.  81,  37  L.  J.  Ch.  N.  S.  136. 

b.  Eatabliahment  of  lota  of  sales. 

A  patentee  who  enjoys  his  monopoly  by  manu- 
facturing and  selling  the  patented  device  with* 
out  granting  licenses  must.  In  order  to  estab- 
lish tbe  amount  of  his  loss  of  profits  growing 
out  of  an  Infringement,  show  by  Batlsfiactorj 
evidence  to  what  extent  tbe  competition  of  the 
Infringer  has  diverted  sales  whleb  be  would 
otherwise  have  made  himself.  Covert  v.  Sar- 
gent. 38  Fed.  Rep.  237. 

Tbe  preaumptloa  la  that  If  an  Infringer  had 
not  been  wrongfully  concerned  lo  the  manu- 
facture, the  persons  wbo  purchased  the  manu- 
factured article  of  bim  would  have  purchased 
from  tbe  owner  of  the  patent.  Pitts  v.  Hail, 
a  Blatchf.  Fed.  Cas.  No.  11492;  Tatham 

V.  I<e  Roy.  2  Itlafhf.  474,  Fed.  Cas.  No.  13.760. 

Kat  the  mere  fact  that  sales  were  made  by 
nn  Infringer  uf  a  patent  of  the  patented  article 
does  not  raise  a  presumption,  witbont  more, 
A I  Ti.  R.  A. 


that  such  eates  were  tost  to  the  owner  of  the 
patent.    Bell  v.  United  States  Stamping  Co.  SS 

Fed.  Rep.  640. 

And  it  la  for  tbe  plaintiff  In  an  action  for  In- 
fringement of  a  patent  to  establish  by  satis- 
factory evidence  that  he  would  have  sold  more 
of  the  patented  articles  than  he  did  sell,  if  the 
infringing  articles  bad  not  been  sold,  and  what 
profit  he  would  have  made  on  them,  and  what 
part  of  such  profit  Is  to  be  assigned  to  the  dl>- 
tlnctlve  patented  feature  Of  the  patented  ar- 
ticle. Ingersoil  v.  Musgrove,  14  Blatchf.  541. 
Fed.  Cas.  No.  7,040. 

Where  there  is  no  license  fee  tar  the  usa  of  a 
patent,  and  do  price  fixed  for  royalty,  tbe 
plaintiff  In  an  action  at  law  for  an  Infringement 
Is  required  to  give  some  data  which  will  enable 
the  Jury  to  approximate  the  amount  of  dam- 
age sustained  thereby.  Lee  v.  IMIisbury.  4ft 
Ped.  Rep.  747. 

And  the  burden  of  proof  rests  with  the  plain- 
tiff In  an  action  for  Infringement  of  a  patent, 
to  ahow  the  amount  of  damages  he  has  suTered. 
and.  to  furnish  tbe  Jury  with  reasonably  satis- 
factory evidence  to  enable  them  to  reach  n  con- 
clusion on  tbe  subject.  National  Car-Brake 
Shoe  Co.  V.  T«rre  Haute  Car  k  Mfg.  Co.  18  Fed. 
Uep.  614. 

And  tbe  owner  of  a  patent  cannot  recover  " 
for  an  Infringement  the  profits  he  would  have 
made  had  he  made  tbe  sales  made  by  tbe  in- 
fringer, where  he  does  not  show  that  he  would 
hnve  had  an  opportnnlty  to  make  such  sales  If 
the  Infringer  had  not  made  them.  Roeuer 
Simon,  31  Fed.  Rep.  41. 

And  a  patentee  of  an  Improvement  apon  a 
machine,  wblcb  patent  Is  Infringed,  is  not  en- 
titled to  measure  bis  damages  by  tbe  amount  of 
profits  be  would  have  made  If  he  had  con- 
structed and  sold  all  tbe  macbitipa  wh'rh  the 
Infringer  conatmcted  and  sold,  where  there  ia 
no  evidence  to  show  that  tbe  patentee  would 
have  constructed  and  sold  any  more  than  be 
actually  did.  If  It  bad  not  been  for  tbe  infringe- 
ment. Seymour  v.  SicCormlck,  16  How.  4ij0,  14 
L.  ed.  1.024. 

It  most  appear  that  he  had  the  ability  and 
would  have  sold  his  machine  to  the  purchaser* 
wbo  bougbt  of  tbe  Infringer.  Tatum  v.  Greg- 
ory, 51  Fed.  Rep.  448. 

And  the  owner  of  a  patent  cannot  recover.  In 
an  action  for  its  infringement,  for  loss  sns- 
talned  by  him  by  reason  of  the  diversion  ot  sales 
which  he  would  have  made  but  for  the  sales 
made  by  the  Infringer,  where  he  falls  to  give 
evidence  showing  the  cost  of  his  patent,  thus 
fnmlAlng  no  basis  for  tbe  computation  of  bla 
loss  of  profits.  Comely  v.  Harcfcwald,  32  Fed. 
Rep.  292. 

So  where  the  Infringer  of  a  patent 
places  the  Infringing  article  on  the  market 
at  such  a  low  price  as  to  drive  the  pntented 
article  out  of  tbe  market  and  leave  ibe  iofring- 
er  a  very  amall  margin  of  profit.  It  can- 
not be  said  that  the  owner  of  the  patent  would 
have  sold  bis  bigher-prlced  article  to  tbe  per- 
sona who  bought  tbe  cheaper  artioles  from  tbe 
Infringer.  And  tbe  damages  In  such  ccae  should 
not  be  fixed  at  the  amount  of  proflts  the  owner 
would  have  made  on  tbe  number  of  articles  sold 
by  tbe  Infringer.  Jennings  v.  Rogers  Silver- 
Flate  Co.  105  Fed.  Rep.  967. 

Nor  Is  tbe  owner  of  a  patent  on  a  mirror, 
which  gave  him  a  monopoly  of  the  sale  of  each 
mirrors  In  the  United  Statea.  who  sold  prtncl- 
pally  to  retailers,  which  patent  was  infringed  by 
a  retailer  wbo  Imported  similar  mirrors  snd  sold 
them  at  greatly  reduced  prices,  scllln!;  three 
times  as  many  as  be  had  formerly  sold  during 
the  same  period,  making  no  proflrs.  entitled  to 
recover  damages  on  the  theory  that  he  loat  tiM 
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mSa  0f  all  tlM  Blnora  Imported  ud  kM  br 
tbs  Inf  ringer  daring  tbe  period  In  qneetion,  M 
onder  the  clrcumstsnces  It  doea  not  follow  that 
ha  would  have  eold  such  mirrors  to  the  eame 
-customers  or  to  retail  merchants.  Hall  t. 
Btam,  SEO  Fed.  Bep.  768. 

And  evidence  that  the  owner  of  a  patent  for 
■an  Improvement  In  composite  pavemeots  loet 
valuable  contracts  throufffa  the  competition  of 
as  infringer,  and  of  the  amount  of  profits  which 
Jbe  lost  In  consequence  thereof.  Is  not.  admissible 
In  an  action  for  the  infrlogement,  where  It  ap- 
1>e«rs  that  the  owner  of  the  patent  charged  no 
■Mrs  for  Its  pavementa  with  the  Improvement 
than  for  tboso  without,  Vulcanite  Paving  Co. 
•V.  American  Artlflclal  Stone  Par.  Co.  86  Fed. 
Uep.  878. 

So,  recovery  of  the  full  anunmt  of  profits 
■which  a  patentee  would  han  nude  had  be  sold 
«ll  the  goods  that  an  Infringer  of  the  patent  for 
an  Improvement  In  clasps  of  thimbles  for  hitch- 
ing devices  had  made,  was  held  to  be  Improper, 
im  Covert  v.  Sargent,  88  Fed.  Bep.  287,  where  It 
was  Impoaslbia  to  dattrmlne  from  the  testimony 
how  many  thimbles  the  complainant  would  have 
aold  If  the  defendant,  Instead  of  selling  the 
thimbles  of  the  patentee,  bad  confined  himself 
to  selling  other  testanlng  devices  which  he  was 
«t  liberty  to  sell. 

And  Bverent  v.  Ruffalo  Lubricating  Oil  Co.  SI 
Fed.  itep.  742,  holds  that  the  owner  of  a  patent 
•on  a  process  for  testing  oil,  who  did  not  himself 
manufacture  oil  or  In  any  way  use  the  patented 
improvement,  cannot  recover  for  an  Infringe- 
ment on  the  theory  that  be  had  lost  the  profits 
«n  sales  he  would  have  made  If  the  Infringer 
had  not  unlawfully  sold  goods  lb  which  the  Im- 
f>roved  process  had  been  used. 

And  In  Magic  Itullle  Co.  v.  Doaglas,  2  Fish. 
Pat.  Cas.  S30,  Fed.  Cas.  No.  8,048,  which  was 
an  action  for  damages  for  the  Infringement  of 
iatters  patent  tor  an  improvement  In  the  manu. 
factare  of  rudles,  the  court.  In  charging  the 
Jnry  as  to  the  measure  of  damages,  directed 
them  to  Inquire  whether  or  not  they  were  sat. 
isflrd  that  the  ptalntiffa  were  prevented  from 
«elllng  the  number  of  boxes  of  ruffles  that  was 
•old  by  the  defendants,  and  that.  If  they  ware, 
the  plalnriffs  bad  the  right  to  recover  the 
amount  of  profits  of  which  they  wars  deprived 
by  the  defendant's  sales. 

A  patentee  who  elects  to  enjoy  his  monopoly 
«t  manufacturing  and  selling  under  the  patented 
•device  without  granting  licenses,  however, 
whose  patent  Is  Invaded  by  another  BelUog  tn 
•oompetllion  with  him.  Is  not  required.  In  order 
to  recover  the  profits  he  would  have  made  but 
for  such  competition,  to  show  by  direct  evidence 
that  he  would  have  made  all  or  some  part  of 
the  sales  whiL-h  were  made  by  bis  competitor; 
tat  he  must  prove  facts  and  circumstances 
which  legliimately  create  the  presumption  that 
be  would  have  made  the  sales  himself,  bad  It 
not  been  Cor  the  sales  of  the  Intrlngw.  Covert 
■V.  Ssrgent,  88  Fed.  Rep.  287. 

The  object  of  an  Inquiry  In  an  action  for  the 
infrittge merit  of  a  patent  In  surh  case  Is  the 
•qnantlty  of  the  injuty  done  to  his  trade  by  the 
Illegal  use  of  the  Infringer,  and  this  must  al- 
ways be  more  or  less  a  matter  of  estimate,  since 
It  Is  not  possible  to  ascertain  with  mathematical 
precision  what  In  the  ordinary  course  of  busi- 
ness would  have  been  tlie  amount  of  his  profits. 
United  Hnrse-8hoe  A  Nail  Co.  Stewart,  L.  R. 
IS  App.  Caa.  401.  69  L.  T.  N.  8.  501. 

And  evideo'-e  In  an  action  for  Infringement  of 
a  patent  under  which  ihe  patentee  manufac- 
tured ami  sold  the  patented  device  without 
grsutlns  licenses,  that  certain  of  bis  customers 
stopped  buying  the  patented  device  of  him  after 
the  Infringer  offevBd  It  at  a  reduced  price,  and 
then  becanw  and  contlaoed  eoitomtn  of  tiw 
A\  L.  R.  A. 


Infringer,  is  suffldent  at  least  to  anthorlw  th« 
presumption  that  ttae  patentee  lost  the  sales 

made  by  the  Infringer  to  such  purchasers.  Co- 
vert V.  Sargent,  38  Fed.  Hep,  237. 

And  wheie  a  car  manufacturing  company  was 
a  customer  of  the  owner  of  a  patent  for  an  im- 
proved mode  of  constructing  ventilating  and 
hot-air  registers  for  railroad  cars,  purchasing 
a  large  number  of  registers,  and  afterwards  be- 
came infringers  of  the  patent,  but  continued  to 
malce  some  purchases  from  the  owner  of  the 
patent,  it  Is  a  proper  assumption  that  had  It 
not  been  for  the  infringement  It  would  have 
purchased  of  the  patent  owner,  ail  the  registers 
made  and  used  by  It,  which  will  warrant  a  re- 
covery in  an  action  for  the  Infringement,  for 
the  loss  of  the  profits  which  would  bave  been 
realized  from  such  purchase.  Creamer  v.  BoW' 
ers.  35  Fed.  Rep.  208. 

So,  where  a  patent  upon  a  mirror,  giving 
the  owner  a  monopoly  of  the  sale  of  such  mir- 
rors In  the  United  States,  Is  Infringed  by  one 
who  had  formerly  purchased  of  the  patent  own- 
er, by  Importing  similar  mirrors  and  selling 
tbem  at  a  greatly  reduced  price  without  making 
any  profit.  It  may  be  reasonably  assumed  that 
th^  Infringer  would  have  continued  to  deal  with 
the  owner  of  tbe  patent  as  be  bad  been  ae- 
c'istnmed  before  the  Infringement :  and  the 
amount  of  hie  annual  purchases  in  tbe  past  may 
be  taiten  as  a  fair  criterion  of  the  probable  pur- 
i-hasea  In  the  future  had  it  not  been  for  tbe  In- 
fringement ;  and  damages  for  the  loss  of  profits 
which  would  bave  accrued  on  such  sales  are 
recoveraNe.    Ilall  ▼.  Stern,  20  Fed.  Rep.  T»8. 

And  a  verdict  for  $2,0W  In  an  action  at  law 
for  daiuniccB  for  infringement  of  a  patent  for  a 
writing  fiuld  will  be  permitted  to  stand,  though 
there  was  no  proof  of  the  cost  of  the  manufac- 
ture of  the  Quid  or  of  the  Belling  price,  where 
it  appears  that  the  sales  were  highly  profitable, 
and  that  the  infringer  had  manutectured  and 
sold  very  large  quantities,  and  bad  prepared 
laive  quantities  of  labels  and  sold  many  of  them, 
and  the  defendant  made  no  effort  to  make  the 
amount  of  damages  reasonably  certain,  as  he 
might  have  done  by  evidence  on  his  part.  Uteph- 
ens  V.  Felt,  2  Blatebf.  87,  Fed.  Cas.  No.  13.368. 

The  plalntltr  In  aucb  an  action  ought  not  to 
be  held  to  tbe  most  explicit  and  exact  proof  of 
the  amount  of  profits  which  he  would  have  made 
but  for  the  Inrrlngement,  and  of  damages  sus- 
tained, where  the  defendant  prefers  to  leave  the 
n.arter  to  general  Inference  and  the  estimate 
of  Ihe  Jury,  wben  be  might  make  It  reasonably 
certain  by  evidence  on  his  part.  Ibid. 

What  a  patentee  would  have  made  If  an  in- 
fringer bad  not  Infrlnijed  hla  rights  is  a  quea- 
tlon  of  fact,  and  not  of  law.  Seymour  T.  Uc- 
Cormlck,  18  How.  480,  14  L.  ed.  1024. 

And  the  question  whether.  If  it  bad  not  been 
for  the  Infringement  of  a  patent,  the  owner 
would  have  sold  more  of  the  patented  articles 
than  he  did  sell,  and  what  profits  be  wonid 
have  made  on  tbem.  is  one  of  faet.  IngersoII 
Musnrove,  14  Ulatrhf.  541,  Fed.  Cas.  No.  7,040. 

See  also  Zsne  v.  Feck  Dros.  13  Fed.  Itep. 
4T5 ;  Dobson  v.  Dornan,  118  U.  S.  10.  30  L.  cd. 
68,  6  Sup.  Ct.  Rep.  04tf ;  Cornely  v.  Marckwaid, 
131  II.  S.  150,  83  L.  ed.  117,  0  Bop.  Ct.  Uep. 
744 ;  GarretBon  v.  Clark,  15  Blstcbf.  70.  Fed. 
Cas.  No.  5,248:  Dobson  v.  Hartford  Carpet  Co. 
114, U.  8.  430,  20  L.  ed.  177.  5  Sop.  Ct.  Rep. 
945 :  Uaier  v.  Brown,  17  Fed.  Bep.  736,  infra, 
V.  c. 

As  to  apportionment  of  profits  lost  between 
patented  and  unpatented  featurea,  see  infra, 
IV.  e,  8.  /. 

A  BttablUhmnt  of  rsdiicMoii  of  price. 


Bednctlon  of  pricei  on  a  pateati 
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ceawqanit  Ion  of  pnflta,  cnforcMI  b7  the  eoni* 
petition  ol  an  Inrrfnglng  article,  conatttute  prop- 
er ground  for  awarding  damagea  for  the  ln< 
frlogement,  where  It  is  ahown  that  the  reduction 
waa  directly  and  aolely  cauaed  by  the  Infrloge- 
oient.  Yale  Lock  Mfg.  Co.  Sargeot,  117  U. 
S.  53fi.  20  L.  ed.  954.  6  Sap.  Ct.  Rep.  934,  Af- 
firming 17  Utatcbf.  244,  Fed.  Coa.  No.  12,367 ; 
Bofach  T.  Graff.  1S3  U.  B.  007.  88  L.  ad.  787, 
10  Bnp.  Ct.  Rep.  378. 

And  In  detennlnlng  the  damagea  aaffered  from 
the  tatCrtngementof apatentfor  an  article  which 
waa  a  eubject  of  aale,  the  prices  which  the 
owmer  of  the  patent  aold  at  before  the  Infringer 
came  Into  the  market  aa  a  competitor,  together 
with  the  fact  of  the  reduction  of  prices  caused 
by  the  competition,  should  be  taken  Into  con- 
aiderarlon.  Smith  t.  Prior,  2  Sawy.  401,  Ped. 
Caa.  No.  18,005. 

Bat  whore  a  patentee  or  owner  of  a  patent 
aeeks  to  recover  for  an  Infrtogement  because  he 
haa  been  (.-ompelled  to  lower  hla  price  to  com- 
pete with  the  Itifrlnger,  he  must  ahow.  In  an 
action  for  the  InfrlngemeBtt  that  hla  rednetlOD 
In  prioea  was  due  aoldy  to  the  acta  of  the  de- 
fendant, or.  If  not,  to  what  extent  It  waa  due 
to  Bu<-b  acts,  BO  as  to  turnlah  data  by  which 
actual  damagea  may  be  calculated.  Boeach  v. 
Oraff,  133  n.  S.  697.  38  L.  ed.  787,  10  Sup.  Ct. 
Rep.  878. 

It  Is  for  the  plaintiff  In  an  action  for  the 
Infringement  of  a  patent  to  eotabltsb  by  satis- 
factory evidence,  not  only  that  a  reduction  of 
tola  prices  was  caused  by  the  Infringement,  but 
how  much  euch  reduction  wan.  and  how  much 
of  It  waa  caused  by  the  act  of  the  defendanta, 
and  bow  much  was  due  to  the  fact  that  the  In- 
fringing articles  contained  the  patented  feature. 
Ingersoll  v.  Huagrove,  14  Blatcbf.  Ul,  Fed. 
CHS.  No.  7.040. 

The  reduction  of  price  of  a  patented  article 
by  the  owner  of  the  patent  will  not  be  deemed 
to  bare  been  the  result  of  an  Infrlngment,  bo 
lis  to  warrant  a  recovery  for  the  loss  occaalooed 
thereby.  In  an  action  for  the  Infringement, 
where  It  was  gradual  from  the  time  the  pat- 
ented article  waa  flnt  put  on  the  market,  and 
roDtlnqed  after  the  Infringer  waa  enjoined 
from  selling  tbe  Infringing  article.  Coraely 
T.  Hafckwald,  S2  Fed.  Rep.  202. 

And  In  determining  the  damages  caused  by  a 
forced  reduction  of  prices  because  of  the  in- 
fringement of  a  patent,  the  fact  that  aalee  of 
the  owner  of  the  patent  were  Increased  In  num- 
ber by  the  reduction  of  price,  resulting  In  profit 
to  blm  on  the  added  sales,  and  counterbalanced 
io  some  extent  tbe  diminution  of  proQts  on  tbe 
rest  of  the  sales,  Is  to  be  considered.  Ingersoll 
V.  Muagruve,  14  Blatcbf.  S41,  Fed.  Cas.  No. 
7.040. 

And  the  owner  of  a  patent  for  the  manufac- 
ture of  horseshoe  nails,  who  does  not  grant  11- 
cenaeo.  but  himself  manufactarea  and  sells  tbe 
nalla  mitde  by  his  patented  machinery,  Is  not 
entitled  to  recover  of  an  Infringer  who  makea 
nails  In  such  a  manner  as  to  Infringe  the  pat- 
ent and  soils  them,  for  damages  due  to  a  reduc- 
tion In  ths  prices  of  his  nails,  alleged  to  have 
been  caused  by  tbe  competition,  where  be  low- 
i>red  his  price  to  aiicb  an  extent  as  to  Injure 
hla  own  trade,  and  In  lowerkig  It  he  aeema  to 
have  been  prompted  by  an  anxiety  to  drive 
his  rival  from  the  field,  and  the  clrcumstapces 
indicate  the  presence  of  other  formidable  com- 
petitors In  the  market,  which  might  Itself  have 
<«iiBed  tbe  reduction.  United  Horse-Shoe  ft 
Nail  Co.  V.  Stewart,  L.  B.  13  App.  Caa.  401, 
.10  L.  T.  N.  S.  561. 

But  when  reduction  of  price  in  the  plaintiff's 
sales  la  the  only  element  of  damagea  In  an  ac- 
tion for  Infringement  of  a  patent,  If  tbe  essen- 
tial feature  of  tba  pJalntlCa  atnistnre  and  the 
51  L.  K.  A. 


Infringing  atmctnre,  ze^aetlTe^,  la  tfes  pat- 
wted  device,  and  tba  patented  derlcai,  being: 

only  a  part  of  the  atmctnre.  must  necessarlly- 
be  embodied  in  the  complete  stmctare  for  nle. 
nnd  he  In  enabled  by  tbe  presence  of  such  pat- 
ented device  to  make  hla  moflt  on  the  entire 
atructure,  and  Is  deprived,  by  the  act  of  the 
defendant  In  selling  at  low  prices  the  Infring- 
ing structure  containing  tbe  patented  device, 
of  the  profit  which  he  otherwiae  would  have- 
made  on  the  structures  containing  tiM  pateated 
device  which  he  actually  sold, — the  defendanfa- 
infrlngement  must  be  held  to  hart  canoed  tbe 
entire  loaa  of  the  plaintiff  bj  the  reduction  of 
prices ;  and  sncb  looaea  may  be  recovered  after 
muklufc  allowance  for  anything  which  might 
give  the  defendant  an  advantage  In  selling  bis 
structure.  KIteh  Bragg,  21  Blatcbf.  302.  16 
Fed.  Be^  248. 

And  where  tbe  rights  of  tbe  owner  of  a  pat- 
ent for  an  Improvement  In  gaa  and  water  pipes- 
for  several  states  are  Interfered  with  by  the 
sale  of  another.  In  bla  territory,  of  large  qrun- 
titlea  of  the  patent  plpft  Iv  reaaon  of  which 
is  compelled  to  greatly  reduce  hla  price,  and  tbi> 
evidence  establishes  the  fact  that  each  of  the 
sales  made  In  his  territory  woald  have  l>een 
made  by  him  had  the  Infringer  not  Interfered, 
the  profits  which  be  would  have  teallied  had  be 
made  auch  aalea  are  a  fair  meaaare  of  dan^efl. 
and  the  reduction  In  price  be  waa  compelled  to 
make  by  the  unlawful  sales  should  also  be  taken 
Into  consideration.  Hobble  v.  Smith.  27  Fed. 
Rep.  6S6. 

Bo,  the  fact  that  the  Infringer  of  a  patent  tor 
making  horseshoe  nails  might  have  made  nails 
equally  good  and  equally  cheap  without  infring- 
ing tbe  patent  at  all  has  no  efftet  upon  the 
right  of  the  owner  of  tbe  patent  to  recover 
damages  for  an  Injury  by  sales  of  the  Infrhq:- 
ing  article.'  United  Horaeahoe  &  Nail  Co<.  v. 
Stewart,  L.  B.  18  App.  Caa.  401.  59  L.  T.  N.  S. 
561. 

And  the  owner  of  a  patent  for  lmprovemeni» 
in  bustles  and  improvers  for  ladles  dresses, 
whose  business  waa  Interfered  with  by  the- 
manufacture  of  an  Infrln^ng  artlde  aold  at  a 
cheaper  price,  who.  In  order  to  avoid  balnr 
driven  out  of  business,  reduced  bis  price*  to 
those  of  the  infringer  from  time  to  time,  when 
the  Infringer  reduced,  but  never  going  below 
the  infringer's  prices;  it  appearing  that  pre- 
Tloua  to  the  Infringement  he  had  no  competi- 
tion. Is  entitled  to  recover  In  an  action  for 
the  infringement,  in  which  he  claimed  an  In- 
junction and  dftTnages,  and  not  an  accounting 
of  profits,  damages  based  on  the  original  prlce- 
of  the  bustles  which  he  In  fact  sold  at  tbe  low- 
er price  and  those  which  the  Infringer  sold  at 
the  lower  price,  dlmlnlabed  by  the  profits  whid 
tbe  Infringer  made  by  bis  own  connection  and 
exertions,  and  tbe  profits  on  tbe  Increased  sale* 
which  wera  the  consequences  of  tbe  diminution 
In  price,  where  It  appears  that,  but  tor  the  la- 
frlngemcnt,  the  owner  of  tbe  patent  would  have 
sold  at  the  original  price  all  the  bnaties  whidi 
he  In  fact  sold,  and  those  which  the  Infringer 
sold  at  the  lower  price  as  well.  American 
Braided  Wire  Co.  t.  Thomson,  L.  B-  44  Ch.  Dlv. 
274. 

And  tbe  tact  that  tbe  Infringer  only  Imiuted 
one  set  of  bustles  does  not  prevent  a  recovery 
by  the  owner  of  tbe  patent,  of  damages  based 
on  tbe  reduced  price  of  all  tbe  bustles  manu- 
factured by  him.  where  there  was  auch  a  simi- 
larity between  all  sncb  bustles  that  if  be  re- 
duced the  price  of  one  particular  kind  he  mast 
necessarily  reduce  tbe  price  of  othera  alao^  if 
be  hoped  to  sell  them  at  all.  fHd. 

In  the  abora  case.  United  Horeahoe  *  Nail 
Co.  T.  Stewart,  L.  R.  IS  App.  Caa.  401.  59  L. 
T.  N.  8.  sei.  M|M«,  waa 
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croQBd  that  that  vu  not  a  caae  Id  wbleh  the 
lafrlog«r  wu  maauCftetarins  a  thing  whlcb 
€oo!d  onlr  be  made  bj  the  owner  of  tbe  patent. 
There  tbe  lofrlncer  wu  mannfacturlng  a  thing 
which  the  ovuer  bad  parUenlar  machlnerr  lor 
Making,  but  tbera  was  a  competition  In  tbe 
flMTket  of  artldea  almllar  to  those  made  bj  the 

-owner,  made  more  cbeaplj  b7  bla  machinery 
than  tbe  Infringer  bad  t>een  making  and  veiling 
the  article,  using  the  patented  machinerj.  and 
the  owner  had  not  merely  followed  the  lead  at 
tka  Infringer  la  redndng  hii  price,  bat  bad 

-gmo  before  Ute  Infringer  In  rednelng,  and  io> 
daced  prices  t>elow  those  at  which  the  Infrlng- 

-er  was  selling,  tbue  warranting  tbe  conclusion 
that  the  reduction  of  the  price  was  made  la  ewi- 
•eqneaco  of  tha  eoapetltioot  not  only  of  the 
infringer,  bat  all  other  peraoas  In  the  market. 

The  mere  opinlw  of  persons  Interested  In  a 
patent,  that  an  enforced  reduction  In  tbe  price 
of  tho  patented  article  waa  solely  due  to  com- 
potltlM  bj  aa  Infringer,  la  not  sufficient,  in  an 
action  tar  damages  for  the  Infringement,  to 
warrant  a  recovery  for  loss  sustained  through 
aaeh  reduction.  Boescb  v.  Graff,  188  U.  8.  607, 
38  U  ed.  787,  10  Sup.  Ct.  Bep.  378. 

The  Queatloa  whether  the  price  which  the 
owner  of  a  patent  received  for  his  goods  waa 
lean  than  that  which  be  would  have  received 
but  for  the  infringement  Is  one  of  fact,  aa  are 
also  tbe  questions  as  to  the  amount  of  the  re- 
duction, and  aa  to  how  much  of  It  was  occa- 
ahmod  hy  tbe  acts  of  the  Infringer,  and  how 

•much  was  attrlbntable  to  the  fact  that  the  In- 
fringing  articles  contained  the  patented  future. 
Ingersoll  T.  Hnsgrove^  14  Blatchf.  Ml.  Fed. 

-Caa.  No.  7,040. 

See  also  Comely  T.  Marekwsld,  131  U.  S.  159, 

■8S  L.  ed.  117.  9  Sup.  Ct.  Bep.  744 ;  Ingersoll  t. 
Movove,  14  BlatcU.  641,  Fed.  Caa.  No.  7.040; 

-and  CrtM  v.  Baker,  1  Bawy.  SIS,  Fed.  Cas.  No. 
2,472,  tntra.  V.  c. 

As  to  apportionment  of  loss  by  reduction  of 

-price  between  patented  and  unpatented  featurea 
•se  Utfra.  IT.  c,  8.  /. 

4.  CoiutdtraHon  of  projito  of  the  tttfrinffer. 

Tb»  role  bas  been  UM  down  broadly  and  gen- 
erally In  a  number  of  cases,  that,  where  no 
royalty  or  Jlcense  fee  for  the  use  of  a  patent 
haa  been  establlabed,  the  proflt  made  by  the  In- 
fringer la  an  element  which  the  Jury  In  aa  ae> 
tlon  for  the  Infringement  may  consider  In  deters 
mining  tbe  amount  of  profits  lost  by  tbe  own- 
«r  of  tbe  patent  through  tbe  Infringement ;  and 
aomo  of  tbe  earlier  cases  and  caaea  la  lower 
courts  bave  gone  lo  far  as  to  hold  tim  proflta 

■of  the  Infringer  to  be  tbemsdTea  the  proper 
meaeure  of  damages. 

This  rule  that,  where  a  patentee  or  patent 
owner  haa  not  sought  his  proflt  from  royalties 
or  licenses,  tbe  profits  made  by  tbe  Infringer 
may  be  considered  In  determining  his  damages 
caused  by  an  Infrlngeiuent,  was  laid  down  In 
Pbllp      Nock,  17  Wall.  460,  21  L.  ed.  679. 

And  In  Parker  v.  Hnlme,  1  Flab.  Pat.  Caa 
44,  Fed.  Cas.  No.  10.740,  It  waa  held  that  the 
verdict  In  an  action  at  law  for  the  Infringement 

-of  a  patent  should  be  founded  upon  the  full  and 
Ul>eral  measure  of  the  plaintiff's  actual  dam- 
age«,  and  that  tbe  Jury  may  take  Into  considera- 
tion the  loss  sustained  by  tbe  plaintiff,  and  tlM 

4)rofit  made  by  tbe  defendant,  and  the  price  of 

«Bj  license  charged  for  tbe  use  of  the  patent. 

And  tbe  owner  of  a  patent  whose  patent  waa 
Infringed  was  held  In  Many  v.  SIzer,  1  Flsb. 
Pat.  Caa  17,  Fed.  Cas.  No.  d.OSO,  to  be  entlUod 
Co  damages  from  the  Infringer  to  tbe  full  extent 

-of  the  Injury  he  bas  sustained  from  the  wrong- 
ful use  of  bla  patent ;  and  It  waa  also  held  that 
tbe  nnniber  of  thf  patented  articles  made  by 
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the  infringer,  and  the  anonnt  of  profits  he  haa 
realised  from  them,  are  proper  to  be  taken  Into 
consideration  on  that  question,  but  are  not  con- 
dnslve  as  to  the  extmt  of  the  Injury,  which 
may  be  either  greater  or  leM  than  ttao  prodta 
realised  by  the  infringer. 

So,  In  Pltte  v.  Hall.  2  Blatchf.  329,  Fed.  Caa. 
No.  11,192,  It  was  held  that  one  mode  of  arriv- 
ing at  such  damage  Is  to  ascertain  the  profile 
which  the  party  Infringing  has  derived  frMn 
tbo  use  of  the  invention,  but  that  this  meaauro 
1*  not  coDtrollIn^  and  If,  on  looking  Into  tha 
profits  made  tj  tbe  defendant,  the  Jnry  find 
that  they  do  not  correspond  with  tbe  fair  prof- 
Its  which  the  patentee,  If  left  alone,  would 
have  realised,  they  have  a  right  to  io^  to  such 
proflta  and  baaa  tbalr  award  thereon. 

And  UcUurray  t.  Emeroon,  86  Fed.  Rep.  901, 
holds  that  tbe  galoa  or  savings  made  by  tbe  In- 
fringer of  a  patent  upon  an  Invention  for  an  Im- 
provement in  tools  tor  soldering  tbo  caps  or 
cover*  on  tin  cans  nay  be  con^darod  a*  evi- 
dence of  damages  In  an  action  at  law  Cw  the 
Infringement,  where  It  doea  not  appear  that  a 
license  fee  for  tbe  use  of  the  iBTentltm  has  aver 
been  establlslied. 

And  Wllber  v.  Beecher,  2  Blatchf.  188.  Fed. 
Cas.  No.  17,634,  holds  that  the  owner  of  a  pat- 
ented Improvement  la  s  mill  for  breaking  and 
grinding  bark,  which  patent  la  infringed,  la  en- 
titled to  recover  In  an  action  on  the  case  tor 
the  Infringement  all  the  actual  profits  which 
the  defendant  has  made  by  the  use  of  the  prin- 
ciple of  bla  combination,  which  is  in  elfect  the 
same  thing  as  tbe  daaiages  which  he  has  sna- 
tslned  by  reason  of  the  use  whlcb  tbe  Infringer 
bad  made  of  bis  property,  as  the  law  presomea 
that  if  the  Infringer  had  not  put  his  machine* 
Into  the  market  the  demand  would  have  bean 
for  tbo  piaintilTs  machines,  and  that  he  would 
have  received  tbe  profits  whlcb  went  into  the 
hands  of  the  Infringer. 

The  true  rule  would  seem  to  be  that  where^ 
In  an  action  at  law  for  the  inMngement  of  a 
patent,  It  appeara  that  no  sales  have  been  mada 
of  the  patent  right  br  the  plaintiff,  or  lleensea 
given  for  the  use  of  it,  so  as  to  establliA  a  pat- 
ent or  license  fee  aa  a  criterion  by  which  to  as- 
certain the  measure  of  damages,  the  profits  of 
tbe  defendant  may  be  considered  by  the  Jury, 
not  as  tha  primary  or  controlling  measure  of 
damages,  but  aa  one  of  the  elements  from  which 
tbe  damages  or  the  compensation  may  be  ascer- 
tained. Casaldy  v.  nunt,  76  Fed.  Rep.  1012; 
Royer  v.  Shults  Belting  Co.  46  Fed.  Bep.  61; 
Cowing  V.  Uumsey,  8  Blatchf.  36,  Fed.  Caa.  No. 
8,206 :  Ransom  t.  New  York,  1  Fish.  Pat.  Caa. 
252,  Fed.  Cas.  No.  11,578. 

But  such  proof  is  merely  a  mean*  to  an  end. 
and  proflta  are  not  recoverable  as  such  In  such 
an  action,  and  are  of  no  value  In  estimating  tbe 
damages  unless  further  evidence  Is  produced 
from  which  the  conrt  or  Jnry  can  legitimately 
Inter  that,  but  for  the  Infringement,  the  profits 
realized  by  tbe  Infringer,  or  some  definite  por- 
tion thereof,  would  have  been  realised  by  the 
patentee.  Royer  v.  Bbnits  Belting  Co.  46  Fed. 
Kep.  61. 

Th*  recovery  Is  what  the  Jury  shall  And  to 
be  tbe  plalntltTs  loss,  not  because  tbe  Infringer 
reatiied  profits,  but becanaennderailtbe  circnn- 
stancea  the  Jury  may  Infer  as  a  fact  that,  hut 
tor  tbe  Interference,  tbe  plaintiff  would  have 
realised  those  profits.  Cowing  t.  Ramsey,  8 
Blstchf.  80,  Fed.  Cas.  No.  3,296. 

And  the  Jury  can  give  only  actnal  damages, 
and  caunot  speculate  upon  the  possibility,  or 
even  probability,  of  damages  beyond  sucb  as  are 
proved  to  have  been  sustained.  Ransom  v. 
New  York,  1  Fish.  Pat.  Cas.  262,  Fed.  Cae.  No. 
11,573. 

Bo,  In  Burdell  v.  Denig,  92  U.  3.  716,  23  L. 
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ed.  764,  It  wu  nid  tbat.  In  tfa«  Bbaeoce  of  «atl*- 
factory  evldeiice  aa  to  the  profits  of  the  owner 
of  a  patent  Infringed,  no  doubt  the  profits  of 
the  infringer  may  be  reaorted  to  aa  one  of  the 
elementa  on  which  the  damage*  or  the  compen- 
aatlon  mas  be  ascertained,  but  It  cannot  be  ad- 
mitted that  they  are  the  primary  or  controlUnc 
measare  of  damages. 

•L  wkm  profiU  of  tnfrino<^  moir  9e  mate  the 

criterion. 

In  the  abaene*  of  A  lleenH  fee,  and  when  the 
owner  of  the  patent  doea  not  make  use  of  It  bj 
the  manufacture  and  sale  of  the  patented  arti- 
cle Itself,  so  as  to  make  his  loss  of  profits  the 
proper  measure  of  damages,  and  wb«re  th«  In- 
frlngemwit  consists  of  the  use  of  a  patented 
machine  or  process  to  perform  labor  or  manu- 
facture and  sell  In  competition  with  the  owner 
of  the  patent,  the  Infringer's  profits  may  be 
taken  as  a  criterion  of  damages  even  In  actions 
at  law. 

Thus,  in  Skkels  t.  Borden.  8  Blatchf.  585, 
red.  Cas.  No.  12,832,  It  was  stsfi>d  hv  rh«>  court 
In  Its  charge  to  the  Jcrr  that.  If  the  owner  of 
the  patent  infringed  has  not  an  eatabllshed  li- 
cense fee,  then  the  profits  which  the  l&InDger 
has  msde  from  the  nse  of  the  Invention  may  ha 
taken  aa  the  raessnrs  of  the  loss  snstalnsd  by 
the  uwner. 

So,  In  Wintermnte  v.  Redhvton,  1  Fish.  Pat. 
Cas.  239,  Fed.  Caa.  No.  17.8B6,  which  was  an 
action  on  the  case  for  the  Infringement  of  let- 
ten  patent  for  an  Improvement  la  hydraulle 
power,  the  court  charged  the  JnrT  to  assess  and 
return  as  their  verdict  the  actual  damages  the 
plaintiff  had  sustained,  if  any,  by  the  Infringe- 
ment, knd  that  In  estimating  the  actual  dam- 
ages the  rule  Is  to  give  the  value  of  such  use 
daring  the  time  of  the  Illegal  user :  or.  In  other 
words,  the  amount  of  pronta  actually  received 
by  the  defendant  during  such  time. 

And  in  Case  v.  Brown,  1  Bias.  382,  Fed.  Caa. 
No.  2.488.  which  was  sn  action  on  the  case  for 
the  infringement  of  a  patent  for  an  Improve- 
ment in  seed  planters,  it  was  said  by  Drum- 
mond,  J.,  in  charging  the  Jury,  that  a  clear  and 
simple  rule  of  damages  is  to  ascertain  what 
pecuniary  profits  or  benefits  the  defendant  has 
derived  from  the  use  of  the  Invention  of  the 
plaintiff. 

And  In  Wayne  v.  Holmea,  1  Bond,  27,  Fed. 
Cas.  No.  17.303.  It  was  said  by  the  conrt  In 
charging  the  Jury  that  "the  general  rule  of 
damages  la  the  amount  of  profits  made  by  the 
person  Infringing  the  patent  from  the  unlaw- 
ful use  of  the  Improvement.*' 

And  the  same  rule  was  charged  In  Byerly  v. 
aeveland  Linseed  Oil  Works,  81  Fed.  Bep.  78, 
and  Hall  t.  Wiles,  2  BlatebC  160,  Fsd.  Cas.  No. 
6,954. 

So.  In  Fsrker  v.  Hnlnw,  1  Fish.  Pat.  Caa.  44, 
Fed.  Cas.  No.  10.740.  which  was  an  action  on 
the  case  for  the  Infringement  of  letters  patent 
for  an  Improvement  in  hydraulic  power,  the 
court  charged  the  Jury  that  the  damages  to  be 
assessed  should  be  compensatory,  and  that  they 
were  to  take  Into  consideration  the  loss  sus- 
tained by  the  plaintiff,  as  well  as  the  profit 
made  by  the  defendant;  that  the  price  of  a  li- 
cense waa  sometimes  a  fair  guide,  but  not  al- 
ways, and  that  the  verdict  might  be  founded 
apon  a  ful)  and  liberal  measure  of  the  plaintiff's 
actual  damagea. 

And  in  Bell  v.  Daniels,  1  Bond,  212,  Fed.  Cas. 
No.  1.247,  It  was  said  that  the  general  rule  In 
actions  for  the  Infringement  of  a  patent  Is  to 
five  dsmagea  to  the  amoant  of  the  profits  saved 
by  the  infringer  by  his  unlawful  use  of  the  pat- 
ented invention. 

It  Is  only  where,  from  the  peculiar  clrcam* 
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stances  of  the  case,  no  other  rule  can  be  found, 
however,  that  the  Infringer's  profits  become  the- 
criterion  of  the  pstentee's  loss  caused  by  an  In- 
fringement. Seymour  v.  McCormick.  IS  How. 
480.  14  L.  ed.  1024. 

The  profit  of  the  Infringer  of  a  patent  Is  not 
the  criterion  of  the  damage  of  the  patentee, 
where  the  profit  of  the  patentee  consists  neither 
in  the  exclusive  use  of  the  thing  Invented  or 
disoovered,  nor  In  the  monopoly  In  making  It 
lor  others,  ntd. 

And  while  the  Infttmca  that  the  owner  of  * 
pstent  would  have  made  the  profits  made  by  an 
tufrlnger,  had  It  not  been  for  the  Infringement, 
may  be  readily  drawn  where  both  parties  are- 
shown  to  have  bad  equal  facilities  for  the  use 
of  the  patented  machine,  and  the  machine  is  in 
Itself  complete  In  all  rejects  and  new,  and  the- 
inventor  has  elected  to  realise  on  his  InventloD 
by  miuiufscturlng  and  selling  the  patented  arti- 
cle, in  most  other  cases  proof  that  a  defendant 
has  made  profits  famishes  In  Itself  no  basis  for 
a  correct  estimate  of  the  Injury  snstalued  hr 
the  patentee  In  an  action  at  law.  Boyar  t. 
ShulU  Belting  Co.  45  Fed.  Bep.  51. 

Bo,  in  Livingston  v.  Jones,  S  Wall.  Jr.  830. 
Fed.  Cas.  No.  8.414,  It  was  said  that  "the  only 
cases  in  which  the  measure  of  the  patentee'* 
damage  is  the  amount  of  the  infringer's  profit 
are  where  the  Invention  la  of  some  new  ma- 
chine, or  a  new  form  of  any  kind  of  known  ma- 
chine, which,  as  Itself  a  distinct  species  of  ma- 
chine or  manufacture.  Is  more  valuable,  or  can 
be  pot  into  market  cheaper,  so  as  to  supersede 
or  exclude  other  machines  or  mannfaetares  of 
the  same  genus,  and  where  the  profit  of  the 
patentee  cooalats  in  a  complete  monopoly  of 
the  right  to  make  and  vend  the  new  machine  <«■ 
manufactare  as  a  unit,  and  In  the  exdnslon  of 
all  competition.  In  snch  a  cue  the  only  mmh- 
ore  of  damages  In  a  court  of  equity  la  the 
amount  of  profits  made  by  the  infringer,  and  It 
Is  in  such  cases  that  the  injured  party  should 
seek  his  remedy  In  a  court  of  chancery,  where 
he  can  have  a  decree  tor  an  account  and  an 
Junction  to  protset  his  monopoly."  But  the 
point  In  the  essB  was  as  to  the  right  of  a  ooart 
of  equity  to  glva  treble  damages  for  an  Infrbise- 
ment 

And  In  Howry  v.  Whitney,  14  Wall.  620.  2» 
L.  ed.  860,  It  was  eald  that  the  profits  which 
are  recoverable  against  an  Infringer  of  a  patent 
are  in  fact  a  compensation  for  the  Injury  the 
patentee  has  sustained  from  the  invasion  of  hia 
right.  They  are  the  measure  of  his  damagea. 
Though  called  proflta,  they  are  really  damagea. 
But  this  was  an  action  In  equity  tor  an  account- 
ing of  the  Infringer's  profits,  and  the  questhMS 
was  as  to  the  sUowance  of  Interest  thereon. 

But  the  rule  that  where  a  patentee  elects  to- 
clalm  the  profits  made  by  the  unauthorized  use 
of  his  machinery  It  becomes  material  to  ascer- 
tain bow  much  of  his  InvMitlon  was  actoallr 
appropriated,  in  order  to  determine  what  pro- 
portion of  the  net  profits  reallsedby  the  Infring- 
er waa  attributable  to  its  use,  doea  not  appir 
where  the  patentee  of  machinery  who  does  not 
grant  licenses  claims  damages  from  an  Infrlnf- 
ing  manufacturer  who  competes  with  him  hy 
selling  the  same  class  of  goods  In  the  aame 
market.  In  such  case  the  profit  made  by  the 
Infringer  is  a  matter  of  no  consequence,  how- 
ever large  his  gains ;  he  Is  only  liable  in  m»l- 
nal  damagea  so  long  as  hi*  illegal  sales  do  not 
Injure  the  trade  of  the  patentee ;  and  however 
great  his  loss,  be  cannot  escape  from  liability 
to  make  full  compensation  for  the  Injury  which* 
his  competition  may  have  oceaalon^,  tJnltc* 
Ilorse-shoe  ft  Nail  Co.  v.  Stewart.  L.  B.  13  Ap^ 
Cas.  401,  69  L.  T.  N.  S.  661. 

And  the  damages  In  an  action  on  the  case  for 
the  Infringement  of  a  patent  -fipr  aa  ImprovoA 
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erilndw  poMsber  do  not  depend  on  tbe  profits 
the  iDfrlnger  mtj  have  made  oat  of  the  cjlln- 
€m  aod  puoips  polished.  The  mere  profit  ap<Hi 
poUablnK  pomps  wlib  tht  Impcoved  machine  li 
all  tbat  can  be  recovered,  aa  It  U  tbe  profit*  In 
polishing  with  this  machine  which  conatltate 
tbe  Injury  from  the  infringement,  the  rule  in 
sacb  case  being  the  proQts  which  the  defendant 
made  by  polishing  tbe  pumps,  and  not  the  prof- 
its lost  to  the  plaintiff.  Cowing  t.  Bumsey,  8 
Blatchf.  36,  Fed.  Cas.  No.  8,296. 

See  also  Rojer  v.  Shnlts  Belting  Co.  4S  Fed. 
Rep.  51 ;  Berrell  t.  Collins,  1  Flah.  Pat.  Cas. 
289.  Fed.  Caa.  No.  12,672,  infra,  IV.  c,  8,  f. 

f.  aepantto*  of  profit*  due  to  patent. 

An  Infringement  of  a  patent  npon  an  Improre- 
raent  upon  a  machine  is  not  governed  by  the 
same  rule  with  reference  to  tbe  measure  of  dam- 
ages as  an  infringement  upon  an  entire  ma- 
chine, where  tbe  patent  Is  npon  tbe  Improra* 
ment  only  and  the  Inventor  has  not  seen  fit  to 
exercise  bis  monopoly  by  selling  licenses  to 
make  or  use  his  Improvement. 

One  who  procnrea  a  patent  for  a  mere  im- 
provement upon  an  article  open  to  the  use  or 
manufscture  of  everyone  cannot  claim  that 
tbe  profits  of  the  whole  article  ahould  be  the 
measare  of  damages  for  Infringement.  8ey- 
monr  t.  McConnlck,  16  How.  480,  14  L.  ed, 
1024 ;  McConnlck  Beymoor,  8  Blatcbf.  200, 
Fed.  Caa.  No.  8.T2T. 

The  profits  wbleb  a  plaintiff  Is  to  recover  In 
an  action  for  the  Infilngment  of  a  patent  mnst 
be  only  those  which  can  be  proved  to  have  re- 
sulted from  his-  particular  Improvement  upon 
an  existing  machine  or  manufacture,  and  tbe 
burden  of  proof  la  upon  bin  to  show  what  his 
profit  was.  Htar  Salt  Caster  Co.  v.  Crossman, 
4  Bann.  A  Ard.  608.  Fed.  Can.  No.  18,320 ;  Bur- 
dell  V.  Denlg,  2  Fish.  Pat.  Cas.  5S8,  Fed.  Cas. 
No.  2  143. 

And  where  inventions  covered  by  other  pat- 
ents were  embraced  In  the  Infringing  machines, 
and  It  Is  not  shown  bow  much  of  the  profit 
therefrom  was  due  to  tbe  other  patents,  or  bow 
much  of  it  WAS  manufacturer's  profits,  the  com- 
plainant can  recover  nominal  damagea  only. 
Robertson  v.  Blake,  84  U.  S.  728,  24  L.  ed.  245. 

And  tbe  admissibility  or  taadmlaslblllty  of 
the  evidence  of  the  defendant  In  an  action  for 
an  Infringement  of  a  patent  Is  unimportant  and 
need  not  be  considered,  where  the  plaintiff  falls 
to  give  proper  and  adequate  evidence  apportion- 
ing the  damages  and  proflta,  since  no  report  la 
called  for  until  tbe  plaintiff  has  made  out  a 
case.  Garretsn  v.  Clark,  15  Blatchf.  TO.  Fed. 
C^.  No.  B.248. 

Where  a  patent  has  been  Infringed,  the  ex- 
tent of  the  monopoly  must  first  be  correctly  de- 
fined, then  the  extent  of  tbe  Infringement  ascer- 
tained, and  from  that  basis  tbe  consequent  prof- 
Its  or  damsges  are  to  be  found,  Rnggles  v. 
Eddy.  2  Bann.  &  Ard.  627,  Fed.  Cas.  No.  12,- 
118. 

And  the  measure  of  damagea  for  the  Infringe- 
msnt  of  letters  patent  ts  not  the  dlflfersnce  be- 
tween the  selling  price  of  the  patented  article 
for  the  number  of  srtlclee  made  and  sold,  and 
the  expense  of  making  and  selling  the  artlclea. 
to  tbe  plaintiff,  which  he  shows  that  be  was 
prapared  to  do,  when  ths  Invwtlon  wss  only 
on  an  Improvement  on  ths  article,  and  not  on 
an  entire  article,  numerous  parte  of  which  were 
In  nse  prior  to  the  patent  and  were  not  claimed 
therein,  bnt  were  free  to  be  used  by  anyone. 
OoBlds  Ufg.  Co.  V.  CowhiK  18  Blatchf.  348. 
Fed.  Css.  No.  6.842. 

Tbos.  where  a  patent  time  detector  embodied 
In  a  watch  Is  Infringed,  and  tbe  watch  Is  open 
to  ths  manafactnre  of  everyone,  the  wrong 
H  L  R.  A. 


which  tbe  patentee  saffers  Is  the  use  of  his  In- 
vention, and  it  la  tbe  value  of  tbat  use  which 
be  la  Mitltled  to  recover  la  damages,  and  not  the 
whole  amount  which  he  would  have  made  upon 
watches  In  which  ths  Invention  was  embodied, 
had  It  not  been  for  the  Infringement.  Bnerfc 
V.  Imbasuaar,  14  Blatchf.  19,  Fed.  Caa.  No. 
2,107. 

And  the  owner  of  a  patent  for  a  sii^le  fea- 
ture of  a  lock  for  traveling  baga.  who  bad 
granted  no  llcenaes,  but  had  himself  made  and 
Hold  tbe  locks  separately  and  with  bags.  Intend- 
ing to  supply  the  wants  of  the  trade  for  them, 
cannot  recover.  In  an  action  for  an  infringe- 
ment, for  the  profits  he  would  have  made  bad 
be  made  tbe  aaies  made  by  the  Infringer,  where 
he  does  not  show  that  bis  profits  are  due  to 
tbe  patented  feature  of  the  lock,  in  whole  or  In 
any  deiinlte  part  Uoemer  v.  Simon,  31  Fed. 
Rep.  41. 

And  tha  owntr  of  a  patented  Improvement  in 
pnlverlsars  for  salt  bottles,  which  Is  Infringed, 
cannot  reeover  for  profits  astlmated  upon  the- 
manufacture  and  sale  of  the  bottles  themselves, 
where  there  is  nothing  In  tbe  caae  to  show  how 
much  of  tbe  profit  on  the  bottles  Is  due  to  tbe- 
pulvsrlsezs  oontainsd  In  them.  Star  Salt  Cas- 
ter Co.  T.  Crossman,  4  Bann.  ft  Ard.  668.  Fed. 
Cas.  No.  18,320. 

And  the  owner  of  a  patent  for  an  improve- 
ment In  tuck-markers  consisting  of  minor  com- 
binations and  devices  employed  in  such  ma- 
chines, which  consists  simply  of  an  improve- 
ment upon  tbe  old  machines,  rendering  tben» 
more  serviceable,  is  bound  in  no  action  for  in- 
fringement to  prove  the  proportion  of  profltv 
Justly  ascribable  to  hie  Improvements,  and.  In 
case  of  tats  fsllura  to  do  so,  can  recover  only 
nominal  damages.  Bostock  v.  Goodrich,  2.'> 
Fed.  Rep.  KIO. 

And  evidence  In  an  action  for  Infringement 
as  to  the  profits  on  tbe  sale  of  articles  contain 
Ing  tbe  patented  features,  and  of  tbe  prodts  on 
the  sale  of  similar  articles  not  containing  the 
patented  features,  is  not  proper  where  tbe- 
wbols  value  of  the  machine  as  a  maitetable 
article  was  not  attrlbataU*  to  the  patented  fea- 
tures. Garretsoh  T.  Clark,  IB  Blatclif.  70,  Fed. 
Caa.  No.  6.248. 

So,  a  pfttentea  of  an  Improvement  npon  a 
atone-erunhing  machine  Is  entitled  to  recover 
only  nominal  damages  for  an  infringement 
thereof,  where  no  license  fee  is  shown  to  have- 
been  charged  therefor,  and  where,  though  it  ap- 
pears that  he  made  a  designated  profit  per  inch 
on  the  width  of  the  jaws  of  the  machines  he 
had  sold.  Inventions  covered  by  other  patents 
were  embraced  In  the  machines,  and  It  was  not 
shown  bow  much  of  the  profit  was  due  to 
otber  patents  and  how  much  of  It  was  manufac- 
turer's profit.  Blake  T.  Bobertson,  94  IT.  B. 
728,  24  L.  ed.  245. 

And  In  computing  tbe  damages  for  the  in- 
fringement of  a  patent  for  an  improvement  in 
wafthboards,  the  Jury  ahonld  exclude  from  their 
computation  tbe  increased  facility  for  making 
washboards,  due  to  Inventions  since  the  grant- 
ing of  the  patent  or  Its  assignment  to  the- 
plaintiff.  Wayne  v.  Holmes,  1  Bond.  27.  Fed. 
Cas.  No.  17,803. 

Nor  can  a  patentee  of  an  Improvement  In  the- 
apparatua  of  a  common  fire  engine,  which  waa 
not  one  which  enabled  the  patentee  to  mde 
profit  by  the  monopoly  of  Its  nse  or  a  sals  ot  a 
distinct  machine,  which  was  infringed  by  a  city 
by  applying  tbe  Invention  to  a  nnmt>er  of  en- 
glaes,  recover  more  than  nominal  damages, 
whsrs  be  does  not  fumlah  evidence  aa  to  the 
liroflts  lost,  or  other  proper  data  opoo  wbieb 
a  calculation  of  actual  damages  can  be  foonoed. 
New  York  t.  Bansom.  28  How.  487.  18  L.  ed. 
616. 
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80,  wh«n  tli«  dlitlilgiiUhInK  character  of  a 
roOte  la  fonod  In  ao  Intrlnglng  mOe,  and  tb« 
Infrlnxliis  ruffle  contain ■  tbe  patented  improTe- 
tnent  which  is  embodied  In  the  original  ruffle, 
bat  the  two  niSle«  are  different  In  the  eye  of 
the  trade  and  of  the  purchaaer,  the  court  ahould 
flodeaTor,  In  an  action  for  tbe  infrlnsement,  to 
ascertain  tbe  damacea  which  resulted  to  the 
plaintiff  from  the  unantborlzed  nae  of  his  Im- 
provement ;  and  th«  fact  that  the  defendant 
made  a  profit  on  the  entire  rulBe  li  not  suffl- 
clent  to  warrant  a  detemlDatlon  that  the 
plaintiff  Buffered  tbe  amonnt  of  inch  profit  frora 
the  use  of  his  patented  ImprovMnent.  Uaglc 
Ruffle  Co.  V.  Elm  CII7  Co.  14  Blatdif.  109,  Fed. 
<:^as.  No.  8,950. 

Nor  wilt  tlte  aetoal  low  suffered  the  own- 
er of  a  patent  on  an  improTcd  machine  for  eon> 
rertlngr  rawhides  Into  leather  be  deemed  to  be 
commensurate  with  the  Infringer's  gains,  and 
damages  for  tbe  amount  of  such  gains  will  not 
be  allowed  for  tbe  Infringement  in  an  action 
at  law,  where  the  Infringer  manufactured  bj 
tbe  nse  of  the  infringing  device  leather  bj  a 
different  process  and  differing  from  tbe  product 
of  tbe  owner  of  the  patent  in  a  material  re- 
spect, and  of  a  superior  qoalltr  and  finish, 
which  had  adrantage  In  tbe  market  over  tbe 
j>roduct  of  the  patent  owner.  Uoyer  t.  Shnltz 
Belting  Co.  46  Fed.  B^.  61. 

80,  In  Serrell  t.  Collins,  1  PI^.  Pat  Cas. 
289,  Fed.  Cas.  No.  12.072,  wblch  was  an  action 
on  the  case  for  the  Infrlngemmt  of  letters  pat- 
ent for  an  Impruvem^t  tn  machines  tor  mak- 
ing moldings,  tbe  court  stated  the  mle  of  dam- 
ages to  the  Jar;  to  be  tbe  profits  which  bad 
been  derived  by  the  defendants  from  making 
moldings  bj  means  of  the  Infringing  machine 
over  anr  other  mode  that  tbe  defendants  bad 
a  ri^t  to  adopt,  dednctlng  from  tbam  the 
agreed  amount  of  ezpenssa.- 

But  when  an  Invention  relates  to  a  new  com- 
position of  matter,  and  the  Infringing  article 
is  made  of  the  patented  material,  and  that 
alone,  tbe  measure  of  tbe  patentee's  damage 
may  be  tbe  entire  profit  which  he  would  have 
made  bat  (or  the  Infringement,  to  the  extoit 
■of  tbe  sales  made  bj  the  Infringer.  Welling  T. 
La  Ban,  84  Fed.  Rep.  40. 

And  In  case  of  the  Infringement  of  an  entire 
article  or  of  a  new  article  of  manufacture,  the 
•entire  profits  of  which  ate  attributable  to  tbe 
patented  invention.  It  having  been  Introduced 
Into  the  maitet  as  a  previonsly  anknown  artl* 
cle,  manufacturers'  profits  are  not  deducted 
from  the  amount  of  damages  recoverable  bf  the 
owner  of  ttie  patent  (or  the  infringement.  Na- 
tional FoMlng-Boz  A  Paper  Co.  v.  Bleas,  30  C. 
C.  A.  487,  67  V.  8.  App.  60.  86  Fed.  Bep.  017, 
AOrmlng  81  Fed.  Bep.  197. 

So,  nearly  ever;  patented  device.  In  order  to 
apply  it  or  make  It  operative,  requires  tbe  nse. 
In  connection  with  what  Is  covered  by  the  pat* 
ent,  of  something  which  is  old;  and  where  tbe 
patent  infringed  consists  of  bottle-stopper  fast- 
enings, the  use  of  a  device  for  attaching  a 
fastening  to  tbe  bottle,  not  covered  by  the  pat- 
ent, la  of  no  effect  by  way  of  reducing  the 
UBonnt  of  profits  and  damages  wblcb  the  pat- 
entee Is  entitled  to  recover.  Futman  v.  Lomax, 
10  BIss.  640,  0  Fed.  Rep.  448. 

And  the  principle  that,  when  a  patented 
thing  Is  a  mere  Improvement  and  part  of  tbe 
device,  the  proof  of  damages  resulting  from  an 
Infringement  must  be  limited  accordingly,  does 
not  apply  to  an  Infringement  of  a  patent  upon 
tlw  tongue  of  a  snap-book  for  harnesses,  so  as 
to  require  an  apportionment  of  the  reduction 
In  price  between  the  patented  and  unpatented 
parts  of  tbe  snsp-book,  wbere  the  tongue  la  tbe 
distinctive  and  characteristic  part  of  the  de- 
vice, and  essential  to  tbe  snap-hook  of  both  the 
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owner  of  the  patent  and  the  Infringer,  and  give* 
them  their  value  as  a  finished  article  In  the 
market.  Fitch  v.  Bragg,  21  Blatchf.  802,  M 
Fed.  Rep.  248. 

And  one  who  Invents  a  machine  tn  the  na- 
ture of  a  new  combination  of  old  eimenta,  ra- 
ther than  a  mere  Improvement  apon  an  old  ma- 
chine, wblch  patMit  Is  infringed,  is  not  subjected 
to  deductions  In  damages  for  the  value  of  the 
prior  machines,  where  the  entire  commercial 
value  of  his  machine  Is  due  to  a  comblnatl<» 
covered  by  his  patent.  Flfield  v.  WhltteinM% 
83  Fed.  Bep.  886. 

And  In  determining  the  damages  for  infringe- 
ment of  e  combination  which  Is  entirely  new, 
tbe  Jury  should  take  into  consideration  the 
price  of  the  machine,  the  natnre,  actual  atatsb 
and  extent  of  the  um  of  the  plaintlirs  inven- 
tion, and  tbe  partlcalar  losses  to  which  he  may 
have  been  subjected  by  the  piracy, — all  of  which 
are  to  be  weighed  In  estimating  tbe  damages, 
l&arle  v.  Sawyer,  4  Uauon,  1,  Fed.  Can.  Ho. 
4,247. 

So,  a  patentee  of  a  plow  who  selects  certain 
elements  i>efore  known,  add  combines  them  and 
applies  them  to  other  parts  of  the  plow,  con- 
structed after  his  own  fashion,  making  the 
plow  In  question  as  a  whole,  owns  the  machine 
thus  constructed,  and  la  entitled  to  make.  use. 
and  vend  tbe  machines  as  a  whole,  and  must 
therefore,  on  infringement,  be  allowed  the 
profits  on  tbe  whole  machine.  Carter  v.  Baker, 
1  Sawy.  627,  Fed.  Cas.  No.  2,472. 

And  where  a  patent  for  an  Improved  break- 
ing cart  Is  lafrinsed,  and  the  inv«atlon  prac- 
tically introduced  a  new  cart,  for  which  a  de- 
mand at  once  arose,  and  It  would  be  Impossible 
to  Introduce  testimony  to  separate  the  value 
of  tbe  patented  from  the  unpatoited  parts,  and 
tbera  Is  no  evidence  that  at  any  time  tauls 
were  constructed  with  the  patented  feature 
omitted,  and  it  appears  that  there  would  be  no 
demand  for  sucb  a  cart,  and  by  reason  of  the 
competition  of  the  Infringers  the  price  of  the 
cart  was  reduced, — tbe  measure  of  the  dam- 
ages of  the  owner  is  tbe  entire  amount  of  the 
reduction.  Holmes  v.  Truman,  14  C.  C.  A. 
617.  29  U.  8.  App.  672,  67  Fed.  Rep.  542. 

And  where  a  patent  upon  a  turning-bolt  de- 
vice used  \a  a  safe  lock  Is  Infringed,  and  the 
tumlng-bolt  device  could  not  t>e  sold  unless  It 
was  embodied  in  a  lock,  and  tbe  manufacturer 
was  enabled  by  the  use  of  the  device  to  make  his 
profit  on  the  entire  lock,  the  Infringement  most 
Ite  deemed  to  have  caused  the  entire  loss  of  the 
owner  from  a  reduction  of  prices  enforced  by 
the  competition  of  tbe  Infringement,  after  al- 
lowing a  proper  aoin  for  any  other  patented 
device  contained  In  tbe  defendant's  locks,  and 
for  any  other  causes  which  gave  blm  an  ad- 
vantage in  selling  locks ;  and  In  sucb  case  tbe 
allowance  of  damages  should  be  (or  the  whole 
amount  of  reduction  of  prices  on  the  lo^ 
sold  by  the  owner,  and  not  merely  for  tbe  dam- 
ages occasioned  by  the  effect  of  the  presence 
of  the  Infringement.  Yale  Lock  Hfg.  Co.  v. 
Sargent,  117  V.  S.  630.  29  I,,  ed.  964.  6  Snp^ 
Ct.  Rep.  0S4.  Aflirminc  17  Blatchf.  244,  Fed. 
Cas.  No.  12,366. 

So,  In  determining  the  actual  damages  sna- 
talned  by  the  use,  by  an  infringer,  of  the  In- 
vention of  another,  the  patoited  portion  of 
which  covered  the  partitions  of  an  elongated 
trunk  or  box  for  cleanliv  cotton,  the  Jvr 
should  take  Into  consideration  tbe  question 
whether  a  wire  screen  in  tbe  trnnk  was  used 
before  tbe  plaintlfTs  Invention,  or  whether  or 
not  be  Invented  that  use  in  the  combination.  Id 
determining  what  the  amount  of  damages 
[:hould  t>e.  Hayden  v.  Suffolk  Hfg.  Co.  4  Fish. 
Pat.  Caa.  86,  Fed.  Cas.  No.  d,2Sl. 

It  is  (or  the  plaintiff  In  an  acJIon  for  an  in- 
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trtDcemcat  of  a  pateat  to  establish  bj  satlsfae- 
tory  evldcDM  wbat  part  of  the  profits  lost  by 
blm  through  tb«  Infrlogement  are  to  be  aa- 
■Icned  to  the  distinctive  patented  feature  of 
the  patented  article,  liuersoll  t.  Muagrove,  14 
Blatchf.  541,  Fed.  Caa.  No.  7.040. 

Bat  one  who  has  been  adjudsed  an  infringer 
of  a  patwited  improrement,  which  appropriated 
ths  luTantlon  of  another  ojid  realised  ffom  Ita 
nse  large  profits,  and  who  shows  such  profits 
b7  the  production  of  his  books,  Is  required  to 
prove  any  deductions  which  he  claims  should 
be  allowed  becaase  his  machine  waa  an  Improve- 
ment  npon  that  of  the  complainant.  Amsrlean 
Mcholson  Pav.  Co.  r.  Elisabeth,  1  Bann.  *  Ard. 
489,  Fed.  Cas.  No.  SOS. 

And  while.  If  an  Infringer  has  Improved  "the 
infringed  machine,  and  If  anjr  of  the  profits  are 
properlr  credited  to  the  Infringer's  Imprave- 
ncnts,  ther  do  not  belong  to  the  owner  of  the 
original  machine,  as  the  Infringer  has  wrong- 
fully connected  the  original  Improvement  with 
his  own  and  caused  the  confusion  of  rights.  If 
any  portion  of  the  profits  are  properly  to  be 
credited  to  the  Infringer's  Improvements  the 
burden  rests  with  him  to  show  afllrmatively 
that  Cact  aiul  how  much  of  Its  profits  ought  to 
be  credited  to  bis  Improvements.  Carter  t. 
Baker,  1  Sawy.  612,  Fed.  Gas.  No.  2,472. 

The  question  as  to  what  part  of  the  profit 
lost  to  the  owner  of  a  patent  because  of  an  In- 
MngMnmit  Is  to  be  assigned  to  ths  distinctive 
patented  ffeatnre  Is  ona  of  fact  Ingersoll  v. 
Unwrove,  14  Blatchf,  Ml,  Fed.  Cas.  No.  7.040. 

As  to  separation  of  profita  due  to  a  patent, 
In  actions  in  equity  in  which  damages  -In  addl. 
Hon  to  profits  are  sought  to  be  recovered, 
the  principles  with  relation  to  which  are  the 
same,  see  infra,  V.  d,  and  see  also  Black  v. 
ahorue.  111  U.  S.  122,  28  L.  ed.  372,  4  Sap.  Ct. 
Bep.  820,  and  Blake  v.  Greenwood  Cemetery,  21 
Blatchf.  222,  16  Fed.  Bep.  676,  infra.  V.  c. 

And  see  also  United  Horseshoe  *  Nail  Co.  v. 
Stewart,  L.  B.  13  App.  cas.  401,  69  L.  T.  N. 
&  661,  SHpra,  IV.  ^  8,  fli 

T.  n«  ml*  t»  tquMjf  wHler  ttatut»»  otitfeorte- 

a.  floope  of  tubdivMoii. 

Btatotes  exist  both  In  the  United  SUtes  and 
In  Bngland,  authorising  a  recovery  in  equity 
for  the  Infrlngemeni  of  a  patent,  of  the  owner's 
damages.  In  addition  to  or  Instead  of  the  In* 
frioger's  proCts.  In  treating  this  subject,  bow- 
ever,  tince  a  recovery  of  the  profits  01  tne  In- 
fringer Is  not,  la  contemplation  of  law,  a  re- 
covery of  profits  as  damages,  but  a  mere  recov- 
ery of  that  which  belongs  to  the  owner  of  the 
patent  In  tbe  bands  of  a  trustee,  cases  Is  wblch 
the  profits  of  the  Infrtagcr  only  are  sought  to 
be  recovered  have  been  excluded  as  not  within 
the  sQbJect  of  this  note,  and  those  Included  only 
In  which  a  recovery  for  the  damages  or  lost 
profits  of  the  owner  of  tbe  patent  have  been 
sought  In  addition  to  or  Instead  of  tbe  profits 
of  the  Infringer;  and  the  rules  of  law  sought 
to  be  shown  are  those  with  reference  to  such 
additional  or  alternative  damages  suffered  by 
tbe  owner  of  the  patent,  as  distinguished  from 
those  applicable  to  the  profits  of  the  Infringer. 

b.  TKb  sol  «t-  Connraa  of  an. 

The  act  of  Congress  of  1870  provides  that 
upon  a  decree  In  equity  rendered  for  tbe  In- 
trlDgement  of  a  patent  tbe  complainant  shall  be 
entitled  to  recover.  In  addition  to  the  profits 
to  be  accounted  for  by  tbe  defendant,  tbe  dam- 
ages the  complainant  has  eusuined  thereby. 

Under  this  act  tbe  terms  "profits"  and  "dam- 
Sfea"  an  not  convertlbl*.    Profits  refer  to  what 


the  Infringer  has  gained  by  an  unlawful  use 
of  a  patented  Invention,  while  damages  are  tbe 
losses  sustained  by  the  owner  In  consequence  of 
the  InCringement.  Goodyear  Dental  Vulcanite 
Co.  V.  Van  Antwerp,  2  Bann.  k  Ard.  252,  Fed. 
Cos.  No.  6,600 :  La  Baw  v.  Hawkins,  3  Bann. 
ft  Ard.  664,  Fed.  Cas.  No.  7,961. 

And  profits  are  to  be  accounted  Cor,  In  an 
action  for  the  Infringement  of  a  patent  under 
this  act,  whenever  an  Infringement  is  found, 
and  If  the  Injury  sustained  by  the  owner  of  tbe 
patent  from  the  infringement  Is  greater  tban 
the  gains  and  profits  realised  by  the  Infringer, 
tbe  owner  Is  entitled  to  recover  compensation 
for  the  excess  of  the  Injury  beyond  the  amount 
estimated  as  the  profits  of  the  Infringer.  Ca- 
rew  V.  Boston  Elastic  Fabric  Co.  3  Cliff.  356, 
Fed.  Cas.  No.  2,387;  Simpson  v.  Davis,  22 
Blatchf.  113,  22  Fed.  Kep.  444 ;  Wllllmantlc 
Thread  Co.  v.  Clark  Thread  Co.  27  B'ed.  Bep. 
S65 :  Uoyer  v.  Bhults  Belting  Co.  46  Fed.  Bep. 
51 :  Bancroft  v.  Acton,  7  Blatchf.  503,  Fed.  Cas. 
No.  833 ;  BIrdsall  v.  Coolldge,  03  U.  S.  64.  28 
L,  ed.  802 ;  Coupe  v.  Boyer,  155  U.  S.  560,  80 
L.  ed.  264,  15  Sup.  Ct.  Bep.  lOS;  Emerson  v. 
81mm,  6  Fish.  Pat.  Cas.  281,  Fed.  Cas.  No. 
4,448;  Goodjear  Dental  Vulcanite  Co.  v.  Van 
Antwerp,  2  Bann.  ft  Ard.  262,  Fed.  Cas.  No. 
5,600. 

And  where  a  bill  Is  brought  for  a  discovery 
and  other  equitable  relief  on  account  of  the 
infringement  of  a  patent,  and  tbe  oltlmata  ob- 
ject of  the  plaintiff  is  to  obtain  damages,  tbe 
court,  having  granted  the  discovery,  will  pro- 
ceed and  give  the  proper  relief  In  damages,  and 
not  compel  tbe  plaintiff  to  undergo  the  delays 
and  expenses  of  a  suit  at  law.  Magic  Buflle 
Co.  V.  Kim  City  Co.  14  Blatcbf.  lOB,  Fed.  Cas. 
No.  8.950. 

And  damages  of  a  compensatory  character 
may  be  allowed  to  a  complainant  In  an  equity 
suit  for  the  Infringement  of  a  patent,  where  It 
appears  that  the  business  of  the  Infringer  was 
so  Improperly  conducted  that  It  did  not  yield 
any  aubstantlal  profits.  Harsh  t.  Seymour,  87 
U.  S.  348,  24  li.  ed.  963. 

In  such  case  tbe  only  matter  to  be  Inquired 
Into  Is  the  amount  of  damages  which  the  owner 
of  tbe  patent  sustained  by  reaaon  of  the  in- 
fringement. Willlmantic  Thread  Co.  t.  Clark 
Thread  Co.  27  Fed.  Rep.  865. 

I'he  provisions  of  law  which  give  a  complain- 
ant in  equity  whose  right  Is  establlabed  and 
has  been  Infringed,  the  right  to  recover  dam- 
ages In  addition  to  profits,  appear  to  intend 
that  be  may  have  either  profits  or  damages, 
as  may  be  most  for  his  advantage  In  tbe  par- 
ticular cane ;  sod  to  this  end  the  profits  may 
be  aascflRed  by  the  master,  and  if  they  prove  to 
be  less  than  the  damages  a  sum  may  be  added  to 
make  up  the  difference,  which  brings  the  decree 
simply  to  an  assessment  of  damages.  Star  Salt 
Caster  Co.  v.  Crossman,  4  Bann.  ft  Ard.  506, 
Fed.  Cas.  No.  13.320.  It  waq  said  In  this  case, 
however,  that  there  Is  a  noticeable  reluctance 
upon  tbe  part  of  courts  to  add  damages  when 
the  profits  are  a  substantial  sum,  and  very 
clear  proof  la  required  before  the  addition  Is 
made. 

Sains  and  profits,  however,  are  still  the  prop- 
er measure  of  damages  In  equity  suits  for  in- 
fringement of  a  patent  under  the  act  of  Con- 
gress of  July  8,  1870,  except  in  cases  where 
the  Injury  sustained  by  this  Infringement  Is 
greater  than  the  aggregate  of  what  was  mads 
by  the  respondent.  WilllmaatIc  Thread  Co.  t. 
Clark  Thread  Co.  29  Fed.  Bep.  865. 

And  the  plaintiff  cannot  recover  anything 
as  damages,  which  he  could  not  recover  in  an 
action  on  the  case.  Bancroft  v.  Acton,  7 
Blatchf.  505,  Fed.  Caa.  No.  833. 

And  It  U  not  within  the 
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nuurter  In  dbancery,  or  of  the  court  la  ftn  action 
In  eqaltT  for  the  recoverj  of  profits  or  dam- 
ifei  tor  the  infrinfement  of  a  patent,  to  aug- 
ceec  any  specific  line  of  proof,  either  as  proper 
or  neoessarr  to  oataMlsh  the  Infringement.  The 
barden  rests  with  the  plaintiff  to  Isr  a  basis 
by  evidence  for  ascertaining  the  proper  amount 
of  damages.  Garretson  v.  Clark,  IS  Blatchf,  70, 
Fed.  Cas.  No.  6,248. 

So,  the  execatloa  of  an  assignment  and  a  re- 
lease,- by  one  of  the  Joint  owners  of  a  patent, 
of  bis  right  of  recovery  for  Infringement  there- 
of, does  not  destroy  his  co-owner's  right  to  re- 
cover his  damages  In  an  action  tor  an  Injunc- 
tion and  for  an  accountlos  of  profits  and  dam- 
axes.  Lalsnce  *  G.  Ktg.  Co.  T.  Haberman  Mfk* 
Co.  M  Fed.  Kep.  167. 

Itut  the  limitation  contained  In  the  act  of 
Congress  of  March  3,  1897  (29  Stat,  at  L.  694, 
(-Lap.  802),  proTldlng  that  In  any  suit  or  ac- 
tion bronght  for  the  Infringement  of  any  pat- 
ent there  shall  be  no  recovery  of  profits  or 
damages  tor  any  Infringement  committed  more 
than  six  yeai-a  before  the  filing  of  the  bill  of 
complaint  or  the  Issuing  of  the  writ  In  such  suit 
or  action,  and  that  eneh  proTliloo  shall  apply 
to  existing  causes  of  action,  applies  to  rights 
existing  at  the  time  the  action  was  brought, 
whether  they  arose  under  patents  granted  prior 
to  or  subsequent  to  the  passage  of  the  act,  not- 
withstanding the  fact  that  the  act  may  be  so 
construed  that  its  terms  may  be  effective  as  a 
condition  precedent  to  the  grant  of  subsequent 
patents,  without  having  a  retroactive  effect  up- 
on prior  patents.  American  Pneumatic  Tool 
Co.  T.  Pratt  ft  W.  Co.  106  Fed.  Hep.  229. 

In  the  above  case  the  question  was  raised 
whether  or  not  the  act  of  Congress  of  Uarch  3, 
1897  (29  Stat,  at  !•.  094,  cbap.  892),  above 
recited,  was  not  anconstltutlonal  in  depriving 
ft  patentee  who  had  contracted  with  the  sover- 
eign power  under  the  pre-existing  patent  law, 
of  some  of  the  benefits  of  his  contract ;  bnt  the 
ennrt  refused  to  paas  tqwn  the  question,  npon 
the  ground  that  It  was  the  duty  of  an  Inferior 
court  In  a  doubtful  case  to  resolve  the  doubt  In 
favor  of  the  validity  of  the  action  of  the  leg- 
Matlve  branch  of  the  gOTemmMit,  and  to  leave 
qnestlons  of  eonstltutlonalltj  to  be  determined 
by  the  appellate  eonrt. 

6  KaHmattM  of  damagta  wider. 

In  the  estimation  of  the  damages  In  this  class 
of  cases,  only  those  are  considered  which  have 
been  suffered  by  the  owner  of  the  patoit  In  ad- 
dition to  or  bi^nd  the  anonnt  of  the  Infring- 
er's profits,  tor  which  he  must  account.  With 
reference  to  those,  the  general  rules  as  to  re- 
moteness and  uncertainty,  applicable  to  actions 
at  law  tor  InfringemMit  of  patents,  as  well  as 
to  all  actions  tor  tort,  Mom  to  arolr- 

Thus,  tbs  damages  la  eaae  of  an  Intrlbgement 
of  a  patent  allowed  under  the  patent  act  of 
July  8,  1870,  I  B5,  substantially  re-enacted  In 
U.  B.  BeT.  Stat,  i  4921,  giving  to  a  successfnl 
plslntlff  In  an  eqnlty  salt  for  Infrlnpnnent  the 
damages  which  ho  has  sustained,  In  addition  to 
the  profits  to  be  accounted  for  by  the  defend- 
ants, must  be  confined  to  the  direct  and  Im- 
mediate conseqaences  of  the  infringement,  and 
not  embrace  those  which  are  both  remote  and 
conjectural.  Buerk  ▼.  Imhaeoser,  14  Blatchf. 
19,  Fed.  Cas.  No.  2,107. 

And  In  applying  the  statute  the  use  which 
the  owner  of  the  patent  makes  of  bis  invention, 
and  the  question  whether  be  retained  a  close 
monopoly  of  It,  or  whether  he  permitted  Its  use 
for  a  fee,  should  be  taken  Into  consideration. 
Goodyear  Dental  Vulcanite  Co.  v.  Tan  Antwerp, 
2  Bann.  h  Ard.  252,  Fed.  Cas.  No.  6,600. 

So,  the  rules  !■  actions  at  law,  wltb  rsfer- 
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ence  to  the  measure  of  damages  tor  lnfrlng«nent 
as  affected  by  the  mode  of  enjoymwt  of  tho 
patent,  wonld  also  appear  to  be  applicable. 

Thus,  the  neasare  of  damages  for  the  In- 
fringement of  a  patent  and  the  consequences  ot 
a  recovery  should  have  some  relation  to  the 
mode  of  remuneration  adopted  by  the  patentee, 
and  to  the  nature  of  the  Injury  Inflicted  by  the 
Infringement.  Bpauldlng  t.  Pago.  1  Saw?.  702, 
Fed,  Cas.  No.  13,219. 

And  where  the  owner  of  a  patent  has  fixed 
a  royalty  or  license  fee  for  the  msking,  using, 
or  selling  of  the  patented  article,  the  amount  of 
such  fee,  or  the  royalty,  will  be  the  measure  at 
his  losses  In  case  of  Infringement,  and  his  dam- 
ages can  be  ascertained,  by  multiplying  that 
amonnt  by  the  number  of  Infringing  art  Idea. 
Creamer  t.  Bowers,  85  Fed.  Rep.  206. 

The  general  rule  in  patent  cases,  as  well  hi 
actions  In  equity  to  restrain  the  Infringement  as 
In  actions  at  law  tor  damagea.  Is  that  estab- 
lished license  fees  are  the  best  measure  of  dam- 
ages that  can  be  used.  Clark  v.  Wooster,  119 
U.  S.  322,  SO  L.  ed.  302,  7  Sup.  Ct.  Rep.  217. 

While  in  actions  at  law  tor  the  infringement 
of  a  patent  the  inquiry  Is  about  the  actual  dam- 
ages sustained  by  the  patentee,  and  in  equity 
the  rule  Is  that,  when  profits  have  gone  Into 
the  Infringer's  pocket,  be  Is  regarded  as  the 
holder  of  property  not  belonging  to  bim,  bat 
which  he  must  restore  to  the  lawful  owner.  In 
equity  as  well  ss  In  law  If  the  owner's  profit  con- 
sists In  having  a  license  fee  paid  to  him  by  all 
who  use  the  invention,  the  amonnt  of  the  li- 
cense fee  Is  his  profit,  which  Is  recoverable  for 
the  Infringement.  American  Nicholson  Pav. 
Co.  V.  Elisabeth,  1  Baan.  *  Ard.  489,  Fed.  Cns. 
No.  809. 

Where  a  patentee  makes  his  patent  available 
exclusively  by  the  sale  of  licenses  for  Its  oae 
at  a  fixed  sum,  such  license  tees  furnish  the 
Just  measure  of  damages  In  case  of  an  unli- 
censed use  ot  his  Infringement,  and  where  the  In- 
fringement waawUfnl,  and  the  Infringer,  after 
having  llcoiaed  the  use  ottwomachlnes,bnlUalx 
others,  he  Is  chai^eable  for  the  full  license  fee 
though  he  used  four  of  them  for  the  period  of 
el^hteoi  months  only,  and  two  of  them  for 
three  years.  Stats  v.  Armstrong,  20  Fed.  Bep. 
147. 

So.  in  SUr  Salt  Caster  Co.  v.  Crossman,  4 
Bann.  *  Ard.  506,  Fed.  Cas.  No.  13,320,  which 
was  an  action  In  equity  for  the  recovery  of 
profits  and  damages  for  the  Infringement  of  a 
patent  on  an  Improvement  for  pulverisers  tor 
salt  bottles.  It  was  suggested  by  the  court  to 
the  parties  that  they  should  asaeaa  the  royalties 
without  further  reference. 

But  the  plaintiff  In  an  action  for  the  'In- 
fringement of  a  patent  la  entitled,  under  U.  S. 
Bev.  Stat.  I  4621,  to  recover.  In  an  action  Is 
equity  for  the  Infringement  of  a  patent,  proSta 
made  by  the  Infringer,  though  he  exercised  his 
monopoly  by  granting  licenses,  where  such  prof- 
Its  exceed  the  amount  ot  the  licenses.  In  such 
case  be  Is  not  limited  to  the  license  fee.  Woos- 
ter V.  Taylor*  1<  Blatchf.  408,  Fed.  Caa.  Ho. 
18,041. 

And  tho  fact  that  the  Infringer  ot  a  patent 
made  no  profits  by  his  Infringement  Is  no  an- 
swer to  an  action  In  equity  for  the  profits  and 
damages  of  the  infrln^ment.  Goodyear  Dental 
Vulcanite  Co.  t.  Tan  Antwerp,  2  Bann.  h  Ard. 
252,  Fed.  Cas.  No.  5,600. 

And  what  the  Infringer  of  a  patent  wonld 
have  be«i  wUUng  to  pay  as  a  Ucenoe  fee  for  the 
use  of  the  patented  machine  is  not  a  proper 
amount  tor  recovery  in  an  action  in  equity  tor 
the  infringement,  where  it  does  not  appear  that 
the  patent  in  suit  covered  all  the  mechanism 
of  vslue  In  the  machine,  though  It  would  be  as 
U  It  were  dear  U>^^J»$^bf)gt^ 
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•verTthlng.  Porttr  NMdIe  Co.  t.  National 
Needle  Co.  22  Fed.  Bep.  829. 

Bat  if  the  owner  maintaias  a  close  tnonopolj 
and  !■  readj  and  able  to  fnmisb  tbe  wbole  mar- 
ket witb  tbe  patented  articles,  be  muat  prove  by 
sattafactorr  evidence  the  advantages  gained  Ity 
the  Infringer  in  the  unlawful  use  of  the  pat- 
ent, over  ud  above  the  advantages  he  coald 
have  derived  from  the  uh  of  dmllar  artldea 
vnpatented  and  open  to  the  ose  of  the  general 
public ;  or  he  must  prove  the  loaaes  or  falling 
off  of  hla  own  ealea  In  consequeoce  of  tbe  in- 
fringement, or  a  l<ws  bj  the  eompulsorr  redue> 
tloQ  of  prices  oiade  necessary  by  the  competi- 
tion of  tbe  Infringer,  tbe  rule  varying  with  tbe 
special  ctrcumatanceB  of  tbe  particular  cases. 
Creamer  v.  Bowers,  3&  I-'ed.  Rep.  206. 

And  where  the  question  Is  as  to  tbe  loss  or 
damages  In  excess  of  tbe  defendant's  profit*, 
sustained  by  reason  of  the  Infringement,  and 
the  master  finds  that  by  reason  of  tbe  Infringe- 
ment tbe  owner  of  tbe  patent  lost  specified  sales, 
tbe  damage  Is  fairly  estimated  by  tbe  amount 
wbicb  tbe  owner  would  have  received  for  tbe 
goods,  deducting  tbe  cost  of  oianaCacture  and 
sale :  and  In  tbe  cost  of  sale  tbe  store  expenses, 
■arh  as  clerk  hire,  storage,  freight,  etc.,  should 
be  estimated  upon  sales  of  any  large  amount; 
but  where  it  appears  that  such  estimate  was  not 
made,  but  that  most  of  the  sales  were  made  by 
one  person  In  another  place,  and  such  expenses 
woald  add  bat  a  trifling  amount  to  the  expense 
of  cMHlncting  the  ownar'a  bnslnesa,  the  case 
Bboald  not  be  sent  back  to  the  matter  tbr  a  re- 
accountlng.  Zane  T.  I*oek  Bros.  18  red.  Rw. 
476. 

The  amount  ot  proflta,  howmr.  which  the 
owner  of  a  intent  for  an  Improved  self-closing 

faucet  would  have  made  had  he  supplied  pur- 
chasei-a  which  ao  Infringer  supplied,  la  properly 
clinrt'enble  as  damages  against  tbe  Infringer, 
where  such  sales  were  made  by  the  Infringer  to 
tbe  old  customers  of  tbe  patent  owner.  Ibtd. 

And  an  Interlocutory  decree  In  an  action  for 
Infringement  of  a  patent  for  a  design  for  a 
carpet,  awarding  a  recovery  for  the  profits  and 
damages  from  the  Infringement,  and  ordering 
an  accounting  to  be  taken  of  the  profits,  la 
not  improper  because  the  infringement  could 
be  committed  only  by  making,  using,  and  selling 
carpets  containing  tbe  patented  design,  where 
tbe  profits  and  damages  to  be  accounted  for  are 
described  as  only  those  of  tbe  Infringement. 
Dob  son  V.  Dornan,  118  D.  S.  10,  30  L.  ed.  68, 
9  Sup.  Ct.  Bep.  046. 

Hot  where  It  appears  In  sncb  case  that  tbe 
carpets  of  the  infringer  were  so  inferior  In 
quality  to  those  of  the  patentee  that  be  sold 
them  at  a  much  less  price,  and  that  even  at  the 
lean  price  he  made  no  profits,  it  will  not  be 
asaomed  that  the  Infringer's  carpets  displaced 
those  of  tbe  patentee  to  the  extent  of  tbe  sales 
made  by  bim,  so  as  to  warrant  a  recovery  by 
tbe  patentee  of  the  entire  profit  which  he  would 
liaTe  received  from  a  sale  of  an  eoual  quantltj 
of  bis  own  carpets.  IMd. 

And  only  nominal  damages  can  be  recovered  ] 
In  an  action  for  profits  and  damages  for  tbe  ' 
Infringement  of  a  patent,  over  and  above  tbe 
profits  made  by  the  infringer,  tor  tbe  loss  of  the 
sale  of  the  machines  sold  by  the  Infringer, 
where  It  does  not  appear  what  profits  were  made 
on  plaintiff's  macblnea,  or  what  It  cost  to 
make  them.  Comely  v.  Marckwald,  131  U.  8. 
25U,  33  L.  ed.  117,  0  Sup.  Ct.  Rep.  744. 

And  exceptions  relating  to  the  admission  of 
evidence  before  a  master  In  an  action  for  the  in- 
fringement of  a  patent  are  Immaterial,  where 
tbe  plaintiff  failed  to  give  adequate  evidence  as 
to  profits  and  damages,  as  In  such  case  tbe  de- 
f^dant  Is  not  put  upon  his  defense,  and  It  Is , 
onlmportant  whether  lie  glvei  competent  ovl- ' 
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denee  ot  tu>  evidence.    Garretson  v.  CUlA,  15 
Blatuhf.  70,  Fed.  Caa.  No.  6,248. 

Nor  can  a  patentee  of  a  design  for  carpets, 
whose  patent  Is  Infringed,  recover  In  an  action 
In  eqalt;  for  the  infringement,  where  no  prof- 
its are  found  to  have  been  made  by  tbe  defend- 
ant, tbe  sum  per  yard  which  was  the  profit 
which  tbe  patentee  would  have  made  on  the 
making  and  selling  ot  carpets  with  the  pat- 
ented design  upon  the  number  of  yarda  made 
and  sold  by  tbe  infringer.  In  tbe  absence  of  evi- 
dence as  to  the  value  Imparted  to  the  carpet  by 
the  design.  In  such  case  only  nominal  dam- 
agea  are  to  be  allowed.  Do  boon  v.  Hartford 
Carpet  Co.  114  IT.  8.  430,  20  L.  ed.  177.  6  Sup. 
Ct.  Itep.  045 ;  Uobson  v.  Dornan,  118  U.  S.  10, 
SO  L.  ed.  63,  6  Sup.  Ct.  Rep.  046. 

So,  that  the  defendant  in  an  action  for  In- 
fringement of  a  patent  on  an  Improvement 
on  a  tmnk  may  have  sold  trunks  whleb  the 
plaintiff  would  have  sold  If  It  bad  not  been 
for  the  Infringement,  and  that  tbe  plaintiff 
tbereby  lost  tbe  profits  of  such  sale,  cannot  be 
inferred  in  an  action  for  tbe  Infringement,  with- 
out proof.    Maler  v.  Urown,  17  Fed.  Bep.  786. 

And  If  other  methods  In  common  use  produce 
the  same  result  as  a  patented  article  or  macblna 
with  equal  facility  and  cost,  the  use  of  the  pat- 
ented invention  by  an  infringer  cannot  add  to 
his  gains  or  Impair  the  Just  rewards  of  tbe 
inventor,  so  as  to  warrant  a  recovery  of  prof- 
its or  damages  by  the  Inventor.  Black  v. 
Thome.  Ill  U.  8.  122,  28  L.  ed.  872,  4  Sup.  Ct. 
Rep.  326. 

And  to  warrant  a  recovery  In  an  action  for  In- 
fringement of  a  patent  for  an  Invention  em- 
ployed In  a  stone-cniabing  machine,  It  Is  not 
enough  to  show  that  tbs  Infringer  derived  an 
advantage  from  crushing  stone  by  means  of  a 
machine  In  which  tbe  plaintiff's  device  was  em- 
ployed, Instead  of  breaking  bis  stone  by  another, 
where  there  were  other  cmsbers  open  to  pub- 
lic use.  Tbe  proof  mutt  go  further  and  show 
tbe  value  of  the  advantage  secured  by  tbe  use 
of  this  particular  device.  Blake  v.  Greenwood 
Cemetery,  21  Blatchf.  222,  16  Fed.  Rep.  676. 

So,  damages  cannot  be  recovered  by  a  pat- 
entee or  owner  of  a  patent  In  an  action  In  equity 
for  profits  and  damages,  over  and  above  the 
amount  of  profits  made  by  the  Infringer  on 
the  ground  that  the  plaintiff  had  been  forced 
to  lower  hla  price  to  compete  with  the  defend- 
ant, where  the  evidence  does  not  show  that  the 
reduction  In  price  by  the  plaintiff  was  solely 
due  to  the  acts  of  tbe  defendant,  or  to  what  ex- 
tent sueb  redaction  was  due  to  such  acts. 
Comely  v.  Marckwald,  131  D.  8.  ISO,  38  L.  ed. 
117,  9  Sup.  Ct.  Itep.  744. 

And  evidence  In  the  shape  of  estimate,  con- 
Jm;ture,  and  opinion  afford  no  proper  baals  for 
a  report  of  actual  damages.  In  an  action  for  the 
infringement  of  a  patent,  caused  by  t  forced 
reduction  of  prices.  Ingersoll  v.  HusgroTS^  14 
Blatchf.  641,  Fed.  Cas.  No.  7,040. 

But  where  the  damages  snlTered  by  a  patentee 
from  an  Infringement  of  his  patent  are  more 
than  tbe  actual  profits  realized  by  tbe  infringer, 
because  ^e  has  sold  at  a  lower  price  than  the 
patentee  would  have  been  able  to  sell  at,  this 
circumstance  shoald  be  conaldered  <ax  the  ques- 
tion of  damages,  and  the  whole  profits  which  the 
patentee  wonld  have  realised  should  be  given. 
Carter  v.  Baker,  1  Sawy.  S12,  Fed.  Cas.  Na 
2,472. 

So.  in  Bnrdell  v.  Denig,  02  V.  8.  716,  28  L. 
ed.  T64,  it  was  aald  that,  In  the  absence  of  sat- 
isfactory evidence  as  to  the  profits  of  an  in- 
fringer of  a  patent  from  its  use,  when  they  are 
the  true  criterion  of  damages,  no  doubt  the  prof- 
its of  the  owner  of  tbe  patent  may  be  resorted 
to  aa  one  of  the  elements  on  which  tbe  damages 
or  the  compensation  may  be  ascettahied,  bati 
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(hey  arc  not  the  primary  or  controlllnx  meunrv 
of  damagea. 

With  r«rereDc«  to  the  eatlmatlon  of  OamavM 
In  actions  at  law  for  inCrinsamcnt  of  a  patent, 
the  prlnciplea  with  relation  to  which  are  here 
applicable,  see  supra,  IV.  c,  S  and  8. 

d.  Separation  of  profltt  and  damaget  due  to 
patent. 

A  patentee  In  an  action  for  proflte  a«id  dam- 
ayee  for  the  Infringement  of  his  patent  muat 
In  every  cane  give  evidence  tending  to  separate 
or  apportion  the  defendant'!  proflta  and  the 
patentee's  damages  between  the  patented  fea- 
ture and  the  unpatented  features  of  the  pat- 
ented  article;  and  such  evidence  nnat  be  relia- 
ble and  tangible,  and  not  conJeetDrai  and  apecn- 
latlve;  or  he  must  show  by  equally  reliable  and 
aatlefactory  evidence  that  the  profits  and  dam- 
ages are  to  be  calculated  on  the  whole  machine, 
fbr  the  reaaon  that  the  entire  valac  of  the  whole 
machine,  aa  a  marketiAle  article,  is  properly  and 
legally  attrlbatable  to  the  patented  feature. 
Dobsoo  V.  Hartford  Carpet  Co.  114  U.  S.  430, 
29  L.  ed.  117,  5  Sup.  Ct.  Rep.  94B ;  Oarretson  v. 
Clark,  111  U.  S.  120,  28  L.  ed.  371,  4  8up.  Ct. 
Rep.  291.  AOlrmlng  IS  Blatchf.  70,  Fed.  Cas. 
No.  5,248 :  Reed  v.  Lawrence,  29  Fed.  Bep.  915. 

The  Infringer  of  a  patent  Is  accountable  only 
for  the  portion  of  the  profits  reaulttng  from  the 
employment  of  the  patented  device  In  the  artU 
rlea  manufactured  by  him,  and  If  they  embody 
other  valuable  features  not  covered  by  the  pat- 
ent,  but  which  eontrihote  to  Its  market  valae, 
he  Is  not  liable  tor  the  nee  of  such  featnrea. 
Keed  V.  Lawrence  29  Fed.  Rap.  BIB;  Porter 
Needle  Co.  t.  National  Needle  Co.  22  Fed.  R^ 
829. 

Where  a  patent  I|  for  a  dliUnet  Improvement 
aeparable  from  the  rest  of  the  article  to  which 
It  la  applied,  and  the  patentee  makes  and  sells 
the  machinery  In  which  hia  invention  Is  em- 
tkodled.  there  will  enter  Into  the  price,  not  only 
the  cost  of  material*  and  the  ordinary  profits 
of  manafaetnre,  but  also  an  amount  of  addi- 
tional profits  as  compensation  for  the  invention, 
and  It  le  this  additional  stun  which  the  Inven- 
tor Is  entitled  to  recover  as  damages  against 
an  Infringer :  and  an  assessment  of  damages  to 
such  case,  which  embraces  not  only  the  profit  de- 
rived from  the  eale  of  the  patent  privilege,  but 
also  the  manufacturer's  profits  upon  the  ma- 
terials and  worfrmausblp  of  tbe  whole  article, 
ts  erroneous.  Buerk  v.  Imhaeuser,  14  Blatchf. 
19,  Fed.  Can.  No.  2,107. 

And  In  determining  the  amount  of  damages 
and  profits  to  be  recovered  by  the  owner  of 
a  patented  machine  In  an  action  against  tbe  in- 
fringer, where  the  Infringing  machines  contain 
Improvements  under  another  patent,  which  add 
materially  to  the  value  of  the  machine,  the  mas- 
ter should  Inquire  whether  tbe  Infringer  acted 
In  good  faith  under  another  patent,  and  if  he 
finds  that  he  did  so  he  should  allow  all  neces- 
sary expenditures  Incurred  In  Its  use  In  reduc- 
tion of  the  damages,  Including  what  the  In- 
fringer bad  to  pay  for  the  latter  patent,  as  well 
aa  sxpenses  properly  paid  for  advertising.  La 
Raw  V.  Hawkins,  2  Bann.  &  Ard.  B64,  Fed.  Caa. 
No.  7,961. 

Thus,  where  In  an  action  for  the  Infringe- 
ment of  a  patent  an  eatabllahed  license  fee  gives 
to  the  licensees  the  right  to  use  the  whole  six 
claims  of  the  patent,  and  the  Infringer  In  fact 
only  used  two  of  tbe  six.  It  Is  the  duty  of  the 
master  to  ascertain  tbe  relative  value  of  the 
different  claims  as  nearly  as  tbe  circumstances 
of  the  case  permit,  and  charge  the  Infringer  for 
tbe  use  of  the  claims  Infringed  such  proportion 
of  the  whole  license  fee  as  the  testimony  shows 
they  were  relattveiy  worth  Id  thalx  eontrlbutlon 
61  L.B.  A. 


to  the  efficiency  of  the  whole  patent,  and  the 
burden  of  proof  rests  with  the  complainant  to 
show  that  tbe  claims  Infringed  embrace  the 
vital  mechanism  of  the  Invention.  WIUInMBtte 
Thread  Co.  v.  Clai^  Thread  Co.  27  Fed.  Bop. 
SOS. 

8o,  the  plaintiff  in  an  action  for  infringement 
of  a  patent  upon  a  design  for  a  carpet,  which 
can  be  In^lnged  only  by  making,  oslnvt  and  Mil- 
Ing  carpets  containing  the  patented  design,  mont 

show  In  an  action  for  the  Infringement  what 
profits  or  damages  are  attributable  to  tbe  um 
of  tbe  Infringing  design.  Dotwon  Dornan. 
118  U.  a  10,  80  L.  ed.  68.  6  Sap.  Ct  Rep.  946. 

And  oae  who  Infringes  a  patent  dreas-form. 
and  attaches  thereto  an  improved  device  for 
operatlDg  It.  cannot  be  held  liable.  In  addition 
to  the  profit  which  the  owner  would  have  made 
upon  the  number  of  dress-forms  which  be  was 
deprived  of  selling  by  the  Infringer's  sales,  tvg 
the  profits  made  by  bim  npon  tbe  number  at 
dress-forms  sold  by  bIm  In  excess  thereof.  MorM 
y.  U<nlon  Korm  Co.  89  Fed.  Rep.  498. 

And  the  patentee  of  aa  Improvement  apon  a 
watch,  consisting  of  a  time  detecter,  which  pat- 
ent Is  Infringed,  cannot  recover,  under  tbe  pat- 
ent act  of  July  8,  1870,  I  B5,  snbstantlalty  re- 
enacted  In  I  4021  of  the  Revised  SUtntes,  glT- 
Ing  to  a  successful  plaintiff  in  an  equity  suit  for 
an  Infringement  the  damages  which  he  has  aus- 
tained  In  addition  to  the  proflta  to  be  accounted 
for  by  the  defendants,  the  amount  which  he 
would  have  made  upon  all  tbe  watches  sold  by 
the  Infringer  had  he  sold  them  himself,  where 
the  watches  dllered  in  structure  and  appear- 
aace,  and  It  cannot  be  shown  that  those  who 
bought  tbe  Infringed  article  would  have  bought 
of  tbe  patentee  bad  It  not  been  for  the  Infringe- 
ment. Buerk  T.  Imhaeuser,  14  Blatchf.  19,  Fed. 
Cas.  No.  2,107. 

In  accordance  with  the  rule  in  Rosb  v.  Hibsh, 
however,  tbe  damages  for  Infringement  of  a 
patented  article  previously  unknown,  where  the 
Infringement  Is  of  the  entire  article,  It  being  a 
new  article  of  manufacture,  the  entire  profits 
of  which  are  attributable  to  tbe  patented  Im- 
provement, are  not  measured  by  tbe  profits  of 
the  Infringer,  but  by  the  losses  of  the  patentee, 
and  are  measured  by  the  actual  profit  which  the 
patentee  would  have  made  upon  a  Bale  of  the 
number  of  articles  which  he  waa  prevented  twom 
selling  by  the  Infringement:  and  where  the  In- 
fringement waa  deliberate,  the  amount  of  dam> 
ages  may  be  doubled.  National  Folding-Box  A 
Paper  Co.  V.  Elsaa,  80  C.  C.  A.  487,  B7  0.  8. 
App.  66,  86  Fed.  Rep.  017. 

And  tile  damages  In  an  action  for  an  Injunc- 
tion and  tbe  recovery  of  damages  and  profits  for 
the  Infringement  of  an  Improvement  In  edgers 
must  be  adjudged  on  the  baala  of  the  entire 
edgers.  where,  though  the  patented  device  did 
not  form  the  whole  machine.  It  was  tbe  easea- 
tlal  feature  giving  It  the  merit  of  a  new  ma- 
chine, tbe  edgers  having  no  value  or  use  and  not 
being  salable  without  It.  Tatnm  T.  Gregory,  ftl 
Fed.  Rep.  446. 

And  an  Infringement  of  a  patent  for  an  Im- 
proved aelf-closing  faucet,  by  adopting  a  com- 
bination thereof  which  had  a  peculiar  utility, 
and  gave  the  faucet  its  value  and  cbaracter. 
and  had  created  a  wide  market  for  it,  was  held 
In  Zane  v.  I'eck  Bros.  13  Fed.  Rep.  475,  to  war- 
rant charging  the  Infringer  with  profits  and 
damages  with  respect  to  the  entire  faucet,  and 
not  merely  In  respect  to  the  particular  Improve- 
ment  embodied  therein,  which  was  covered  by 
tbe  patent,  though  thtre  were  other  parU  of 
the  faucet  In  common  use. 

In  the  above  case  Garretson  v.  Clark,  IS 
Blatchf.  70,  Fed.  Caa.  No.  6,248,  ntpra,  waa  dla- 
tlngnlshed  on  the  ground  tiiat  In  that  case 
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wtien  the  Intrljicw  took  tlio  combination  be 
took  tbat  whicb  bad  giT«n  tbe  Infringed  arti- 
cl«  Its  Tsltte  and  ncceu. 

80,  In  Fitch  T.  Bragg,  21  BlatchC.  &02,  16 
Fed.  Rep.  243,  It  was  suggested  by  Shipman,  J., 
that  a  reduction  Id  price  of  a  patented  article, 
alleged  to  hare  been  due  to  an  Infringement, 
might  hav4  been  parllallT  due  to  tbe  commercial 
saccesa  and  enterprise  of  tbe  Infringer  In  push- 
ing his  goods  upon  tbe  market,  and  In  effecting 
•alea  which  the  owner  of  the  patent  could  not, 
but  that  no  exception  was  taken  to  the  mas- 
ter*! r^jwrt  on  that  groond.  and  that  the  prin- 
ciple that  the  plaintiff  must  afflrmatirely  show 
bf  Mtlafactory  evidence  how  much  of  the  dam- 
age was  attributable  to  tbe  infringement  does 
not  mean  that  after  be  has  proved  that  the  In- 
fringement wai  tbe  aoffleleDt  operative  cause 
of  tbe  endre  damage,  and  baa  rafnted  all  the 
suggestions  of  contrlbatorj  eanaes  which  tbe 
defendant  baa  made,  he  must  disprove  the  ex- 
istence of  all  tbe  possible  causes  which  might 
have  existed,  bat  which  It  Is  not  aaggestea  ever 
did  exist 

Aa  to  separation  of  profits  due  to  patent.  In 
aetlona  at  lav,  with  reference  to  which  tbe  rules 
an  tbe  some,  see  Mupra,  IV.  e,  8,  /. 

e.  The  Ettglish  act  of  ISBS. 

The  Bngllsb  act  of  1868  (21  A  22  Tlct  ehap. 
27,  S  5),  provides  that  In  all  cases  seeking  an  in- 
junction against  tbe  commission  or  coatinoance 
of  any  wrongful  act  the  court  may  award  dam- 
ages to  tbe  person  Injured,  either  In  addition  to 
or  In  Bubstltutlon  for  tbe  injunction. 

This  act  la  applicable  to  anlts  to  restrain  the 
Infringement  ot  patents.  De  Vltre  t.  Betts,  42 
I>,  J.  Cb.  N.  B.  841,  L.  B,  6  H.  Ik  B19,  821,  21 
Week.  Hep.  705. 

And  It  waa  formerly  held.  In  accordance  with 
tbe  rule  nnder  tbe  United  States  atatate,  that 
damages  coald  be  awarded  In  addition  to  tbe 
profits  of  the  infringer,  when  tbe  loss  of  the 
owner  of  tbe  patent  was  greater  in  amount 
than  such  profits.  BetU  v.  De  Vltre,  84  L.  J. 
Ch.  H.  8.  380,  11  Jar.  N.  S.  B. 

Bat  It  Is  now  held  that  tbe  power  ot  tbe 
rocrt  of  chancery,  of  directing  an  Inquiry  as 
to  damages,  was  not  Intended  to  be  exercised 
concurrently  with  the  ancient  Jnrlsdictlou  of 
tho  court  for  granting  an  Inquiry  as  to  prof- 
its, and  that  the  plaintiff  must  elect  between 
tbe  two  Inquiries.  De  Vltre  v.  Betts,  42  L.  J. 
Ch.  N.  S.  841,  L.  R.  e  B.  L.  819,  821,  21  Week. 
Bep.  705.  Keversing  Betts  v.  De  Vltre,  31  L. 
J.  Ch.  N.  S.  289,  11  Jar.  N.  S.  9,  87  L.  J.  Cb. 
N.  a.  826,  L.  B.  8  Cb.  441,  18  L.  T.  N.  8.  105, 
16  Week.  Rep.  529,  aiijira,  and  In  effect  Over- 
ruling Betta  V.  Nellson.  8  DeO.  J.  *  8.  82,  11 
Jar.  N.  S.  679.  34  Ii.  J.  Ch.  N.  8.  587.  13  Week. 
Kep.  1028,  12  L.  T.  N.  8.  719,  37  L.  J.  Ch.  N. 
S.  321,  L.  B.  8  Ch.  431,  18  L.  T.  N.  S.  159,  16 
We^.  Bep.  524.  6  New  Rep.  221.  and  following 
Nellton  T.  Betta,  40  L  J.  Ch.  N.  8.  817,  L.  B. 
S  H.  L.  1,  19  Week.  Rep.  1121,  tnfra. 

A  patentee  who  succeeds  in  an  action  for  tbe 
Infringement  of  his  patent  cannot  have  an  ac- 
coont  of  profits,  and  also  damages,  as  that  is 
going  on  A  Afferent  footing.  I*  be  takea  profits 
be  adopts  that  which  was  donv  by  tbe  infring- 
ers, and  claims  for  himself  the  profits  which 
have  been  made  by  tbe  exercise  of  tbe  inven- 
tion. American  Braided  Wire  Co.  v.  Thomson, 
L.  Q.  44  Cb.  DlT.  ST4. 

An  accounting  tor  profits  and  an  inquiry  as 
to  damages  are  not  reconcilable  In  snch  an  ac- 
tion nnder  tbe  Englisli  patent  act,  as  by  taking 
an  accoTHit  of  profits  tbe  Infringement  la  con- 
doned, and  the  owner  of  tbe  patent  therefore 
Bbould  be  called  upon  to  elect  as  to  which  ot 
tbe  two  remedlei  be  will  adopt.  Nellson  t. 
51  L.  R.  A. 


Betts,  10  Week.  Bep.  1125,  40  L.  J.  Cb.  N.  8. 
:{17,  L.  H.  6  H.  L.  1.  19  Week.  Bep.  IISI.  Be- 
versing  Betts  v.  Nellson,  16  Week.  Bep.  524,  87 
L.  J.  Ch.  N.  S.  321,  L.  B.  8  Cb.  481,  18  L.  T. 
N.  S.  159,  6  New  Bep.  221. 

So,  in  Betts  v.  De  Vltre,  34  L.  J.  Ch.  N.  8. 
289,  11  Jur.  N.  8.  0,  It  was  said  to  be  a  proper 
course,  in  an  action  for  the  Infringement  of  a 
patent,  to  give  tbe  plaintiff  an  Injuoctlon,  with 
tbe  usual  account  of  prof.ts,  and  if  he  chooses 
to  waive  that  accoont.  then  to  let  blm  proceed 
at  law  for  damages. 

But  while  a  plnintlff  In  an  action  for  infringe- 
ment of  a  patent  cannot  have  an  acconnt  ot 
profits  and  also  of  damages  against  tbe  same  de- 
fendant, be  may  have  t>oth  remedies  as  against 
different  persons, — as,  ibe  maker  and  purchaser 
in  respect  to  the  same  article.  Toronto  Aoer 
LIgbt  Co.  T.  Colllag.  81  OnL  R^.  18. 

And  damages  may  be  awarded  In  an  action 
for  tbe  lnfrin;fement  of  a  patent,  though  not 
specially  prayed  tor  by  tbe  bill,  since  tbe 
statute  vests  a  discretion  in  tbe  Jadge,  which  he 
may  exerclM  when  be  thinks  the  case  a  fit  one 
without  the  prayer  of  tbe  party.  Betts  v.  Neil 
son,  87  L.  J.  Ch.  N.  8.  S21,  L.  R.  B  Cb.  431,  18 
L.  T.  N.  8.  159,  16  Weak.  Bep.  024,  6  New  Bep. 
221. 

Bnt  while  a  court  of  equity  baa  Jurisdiction 
In  a  salt  (or  an  injunction  to  restrain  tbe  In- 
fringement of  a  patent  right  and  for  an  ac- 
conntlng,  to  establish  tbe  consequent  amount 
of  damages,  and  will  order  one  where  tbe  ac- 
count la  simple,  as,  where  licenses  or  royalties 
have  been  granted, — where  the  account  Is  com- 
plex, a  Jury  Is  a  more  fit  arbiter  than  the  court 
could  possibly  be,  and  where  in  such  case  a  pat- 
enlee  has  obtained  bis  Injunction  to  restrain 
tbe  further  Infringement  of  bis  patent,  and 
waives  tbe  nsual  accounting  of  profits,  an  action 
at  law  wUl  be  directed,  In  addition  to  the  In- 
junction, for  tbe  purpose  ot  ascertaining  the 
dsmagea  Betta  t.  De  Tltr^  11  U  T.  N.  8. 
533,  5  New  Rep.  166. 

Though  where  a  bill  tor  tbe  Infringement  of 
a  iMteut  prays  to  the  alternative  tor  an  in- 
quiry aa  to  the  damages  or  tor  an  accounting  ot 
tbe  Infringer's  profits,  but  no  Issue  as  to  the 
damages  is  submitted  to  the  Jury,  tbe  court  will 
not  refer  an  Inquiry  to  assess  damages,  but  will 
grant  tbe  alternative  prayer  for  an  accounting 
of  tbe  profita.  Needbam  T.  OxIey,  8  L.  T.  N. 
8.  604,  11  Week.  B«.  852. 

The  mere  fact,  however,  that  a  patent  has 
expired  pending  a  litigation  for  an  Infringe- 
ment, during  which  tbe  owuer  has  succeeded  In 
showing  that  he  Is  entitled  to  an  Injunction  to 
restrain  such  infringement,  will  not  entitle  the 
court  at  the  hearing  under  the  patent  act  to 
refuse  him  an  inquiry  as  to  damages.  Davenport 
V.  Rylands,  L.  B.  1  Eq.  802,  35  L.  J.  Cb.  N.  8. 
204,  14  L.  T.  N.  8.  53,  14  Week.  Rep.  243. 

But  a  court  ot  equity  will  not  entertain  a 
bill  for  tbe  mere  purpose  of  giving  relief  in 
damages  iFor  the  infringement  ot  a  {latent,  when 
the  bill  is  filed  so  shortly  before  the  expiration 
of  the  patent  as  to  render  It  Impossible  to  obtain 
an  Interlocutory  Injunction.  Betts  v.  Gallais, 
L.  R.  10  Kg.  392,  18  Week.  Bep.  945. 

In  the  above  case  Davenport  v.  Bylands,  I4. 
R.  1  Eq.  302,  85  L.  J.  Cb.  N.  S.  204,  14  L.  T. 
N.  8.  53,  14  Week.  Rep.  248,  supra,  was  ex- 
plained and  distinguished,  tbe  court  saying  that 
while  it  entirely  agreed  with  that  case  it  did 
not  think  tbe  coart  In  that  case  ever  Intended 
to  give  coantenance  to  an  application  In  wblcb 
It  wati  utterly  Impossible  to  obtain  any  equitable 
relief  before  the  patent  expired. 
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coven  past  damagei  only,  and  doea  not  Ilceiuw 
future  infringement  conalBtlng  of  the  manufac- 
ture 01-  sale  or  use  of  the  Infringing  article 
during  the  remaining  period  of  the  existence  of 
the  patent.  A  recovery,  bowever,  for  Infringe- 
ment of  a  patent  on  aa  article  procured  or  de- 
signed for  Individual  use  as  dlstlugulslied  from 
arttelei  Intended  to  supply  tbe  general  market, 
«OTera  the  use  of  that  particular  article  as  long 
»s  It  Is  capable  of  use,  and  a  subsequent  recoT- 
«rT  cannot  be  bad  for  the  further  use  of  the 
same  article,  though  the  rule  Is  different  when 
the  recovery  Is  merely  nominal.  So,  the  recov- 
ery of  an  eetabllsbed  Hcense  fee  covera  the 
whole  value  of  the  patent  to  the  patentee,  and  a 
recovery  upon  an  election  by  tbe  owner  of  the 
patent  to  take  Judgment  for  his  profits  la  e  bar 
to  a  nibseqnent  action  for  damagea  aa  well  as 
profits. 

Thus,  If  no  lleenee  fee  has  been  adopted  the 

general  rale  Is  that  a  recovery  of  tbe  profits 
for  tbe  use  of  a  machine,  In  an  action  for  tbe 
Infringement  of  a  patent,  doee  not  vest  the  title 
thereto  In  the  defendant,  since  a  recoveiT  baaed 
upon  this  rule  of  damaces  can  only  be  tor  the 
Dse  of  the  machine  prior  to  tbe  time  of  recovery, 
and  does  not  ordinarily  cover  tbe  valne  of  the 
use  for  the  entire  period  over  wblch  tbe  patent 
right  extends,  or  during  which  the  particular 
machine  Is  capable  of  being  used.  Spaulding 
V.  Page,  1  Sawy.  702,  Fed.  Cas.  No.  13,219. 

And  an  account  directed  against  an  article 
Infringing  a  patent  does  not  license  a  use  of 
that  article  In  the  hands  of  the  purchasers;  and 
the  fact  that  bills  to  restrain  the  Infringement 
have  been  filed  against  both  the  persona  who 
manufactured  and  the  persons  who  used  the 
article,  and  that  lasues  of  fact  have  been  Joined 
thereon  and  found  for  the  plaintiff,  does  not 
prevent  him  from  proceeding  for  damages 
against  tbe  user  of  the  article,  as  well  as  for 
an  Account  against  the  nunufacturer.  Penn  v. 
Bibby,  L.  B.  3  Eq.  308,  89  L.  J.  Cb.  N.  8.  277,  IS 
Week.  Rep.  102. 

So,  the  recovery  In  an  action  for  an  Infringe- 
ment of  a  patent,  of  $1,  and  a  tender  of  that 
snm  to  the  owner  of  the  patent,  do  not  operate 
as  a  license  to  the  Infringer  or  his  vendees, 
which  will  bar  a  recovery  in  another  action  for 
damages  lor  an  Infringement  consisting  of  a 
subsequent  user  of  the  same  device.  Blske  v. 
Gi-eenwood  Cemetery,  21  Blatcbf.  222,  16  Fed. 
Hep.  676. 

And  Judgment  for  a  payment  of  nominal 
damages,  upon  a  bill  In  equity  by  o  patentee 
witboat  Joining  his  licensee,  against  one  who 
had  made  and  sold  a  machine  In  violation  of 
his  patent.  Is  not  a  bar  to  a  bill  In  equity  by 
the  patentee  and  licensee  tc«etber  for  the  bene- 
fit of  the  licensee,  against  another  person  who 
afterwards  uses  the  same  machine.  Blrdsell  v. 
»hallol,  112  U.  S.  485,  28  L.  ed.  768,  5  Sup.  Ct. 
llep.  244. 

But  while  a  patentee  may.  If  he  choose,  con- 
fine himself  to  a  recovery  for  past  Infringe- 
ments, and  insist  that  the  farther  uee  of  tbe 
Infringing  machine  be  enjoined,  yet  If  be  elects 
as  his  measure  of  damages  the  fnll  license  fee 
established  by  bimielt,  the  payment  thereof 
operataa  to  vest  In  the  Infringer  a  right  to  uae 
the  patented  machine  during  the  term  ia  the 
patent,  or  until  that  imrtlcoiar  machine  Is 
worn  out  Stuta  v.  Armstrong,  SB  Fed.  Rep. 
14T. 

And  the  recovery  of  an  established  license 
fee  covers  the  entire  value  of  the  patent  to  the 
patentee.  Spaulding  v.  Page,  1  Sawy.  702,  Fed. 
Cas.  No.  18.219. 

Nor  can  the  owner  of  a  patent  who  has  re- 
covered a  decree  agalnat  one  who  made  and 
sold  his  patented  machine,  which  decree  has 
been  aatloQed,  recover  of  the  peroon  to  whom 
SI  L.  S.  A. 
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the  machine.  Steam  Stone  Cattar  Co.  v.  Shel- 
don, 22  Blatcht.  484,  21  Fed.  Rep.  875. 

And  where  one  who  has  a  patent  for  a  cer- 
tain Improvement  in  saws,  consisting  in  insert- 
ing. In  sockets  fitted  for  the  purpose,  detachable 
teotb.  and  has  eold  no  patent  rights  and  estai>- 
llsbed  no  royalty,  but  himself  manufactures  and 
sells  aaws  and  inserts  teeth  for  others,  oupply- 
Ing  the  market,  deriving  his  profits  therefrom, 
and  another  Infringes  his  patent  by  making 
and  sellli^  his  patent  saw-teeth,  and  he  claims 
and  recovers  from  the  Infringer  the  profits  he 
would  have  received  had  he  made  and  sold  the 
teeth  himself,  be  receives  the  full  compensation 
for  the  uae  of  such  teeth  so  long  as  they  are 
capable  of  use,  and  cannot  again  recover  of  the 
purchasers  of  such  teeth,  with  respect  to  their 
nae  of  them.  Bpaolding  v.  Page,  1  Sawy.  T02, 
Fed.  Cas.  No.  18,219. 

And  the  owner  of  a  patent  Infringed  by  tbe 
manufacture  of  an  Identical  machine,  who 
elects  to  take  judgment  for  his  profits,  in  an 
action  for  the  infringement,  which  judgment 
nae  not  been  reversed,  cannot  aobseqnentiy 
prosecute  an  action  In  equity  to  recover  dam- 
ages aa  well  as  profits.  Child  v.  Boston  Je  F. 
Iron  Works,  10  Fed.  Rep.  258. 

So,  one  who  purchases  an  Infringing  article 
of  the  manufacturer,  who  was  tbe  Infringer, 
and  la  proceeded  against  In  an  action  for  dam- 
ages by  the  owner  of  the  patent.  Is  not  entitled 
to  set  off  against  the  damages  the  value  of  any 
Infringing  article  delivered  up  under  the  Judg- 
ment of  the  court,  or  any  portion  of  a  sum 
agreed  upon  as  damages  for  Infringement  and 
recovered  by  the  owner  of  the  patent  In  a  pre- 
vious action  against  tbe  manufacturer,  al- 
though the  period  In  respect  to  the  rental  jmy- 
able  by  the  purchaser  as  damages  commenced  at 
Q  date  antecedent  to  the  eommencement  of  the 
action  against  the  uannfactorer.  But  If  the 
damages  against  the  manufiictnrer  had  beea 
a  subject  of  recovery  at  law.  representing  the 
full  rental  or  royalty.  Instead  of  an  agreed  sum. 
the  rule  would  be  different.  United  Telephone 
Co.  V.  Walker,  60  Z<.  T.  N.  8.  508. 

And  where  the  plaintiff  la  an  action  for  tbe 
Infringement  of  two  patented  devices  capable  of 
conjoint  use  offers  to  accept  a  specified  amount 
for  use  of  each  of  the  two  devices,  and  It  is  aft- 
erwards found  that  one  of  tbe  patents  bad  ex- 
pired, and  the  decree  Is  ammded  so  aa  to  ex- 
clude the  profits  and  damagea  arlalng  from  that 
patent,  he  cannot  recover  more  than  tbe 
amouut  assented  to  for  Infringement  of  the  oth- 
er patent,  where  It  does  not  appear  that  he  bad 
in  view  any  compromise  of  his  rlfchts  at  the 
time  he  agreed  to  accept  the  specllied  anHmat. 
Creamer  v.  Bowers,  35  Fed.  Rep  206. 

Aa  to  effect  of  recovery  In  case  of  Infringe- 
ment of  a  copyright,  as  a  bar.  see  Brady  v. 
Dalv.  175  U.  S.  148,  44  U  ed.  109,  80  Snp.  Ct. 
Rep.  62,  infra,  VII. 

VII.  The  rutt  in  eopi/rioM  oases. 

In  copyright  caaof  It  Is  hard  to  conceive  any 
condition  of  affairs  under  which  the  owner  Mf 
the  copyright  could  aaffer  any  damsiea  or  Um 

of  profits  frum  an  InfrlngemMit,  wbl^  would 
not  be  compensated  by  an  accounting  for  tbe 
profits  made  by  th^  Infringer ;  and  as  an  ■  la- 
junction  against  the  continuance  of  the  In- 
fringement and  the  sale  of  tbe  Infringing  wMl- 
catlon  is  usually  the  most,  tf  not  the  all.  Im- 
portant part  of  the  relief  sought,  and  copy- 
right cases  are  almost  always  within  equity  Ju- 
risdiction, the  result  Is  that  there  Is  a  decided 
scarcity  of  actions  at  law  for  the  Infringement 
of  copyright,  which  are  tbe  only  ones  within 
the  subject  of  this  note.  Sneb  >tf^l^|ffU  IK 
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kowenr*  and  tt  to  thoosbt  tbat'thty  «re  tow- 
nned  bj  tlw  Mun>  nilw  as  acUou  at  law  fi» 
Che  InfrlBguuMit  at  patenta. 

Thua,  an  author  whose  work  la  pirated  be- 
fore the  ezplratiOB  of  twentr-elgfat  rears  from 
Its  first  publication  ma;  maintain  an  action  on 
the  case  for  damages  against  the  offending  par- 
ty, although  the  work  vaa  not  entered  as  pro- 
vided for  under  the  copyright  act,  and  al- 
though it  was  first  published  without  the  name 
of  the  author,  and  notwithstanding  the  fact 
that  a  spf-clal  statutory  remedy  In  the  way  of 
the  Imposition  of  a  penalty  baa  been  given  for 
infrfngement.   Beckford  t.  Hood,  T  T.  R.  620. 

Bo,  the  owner  of  the  copyright  of  a  pamphlet 
entitled,  'The  Answer.  Mow  to  Sit— When  to 
Sii— What  to  Weat^When  Having  a  Photo 
Taki>R,"  who  regarded  It  In  the  nature  of  an 
advertising  dodger,  and  never  sold  or  offered  It 
for  sale,  and  bad  nerer,  prior  to  the  Infringe- 
ment,  had  any  estimate  made  as  to  Its  value  or 
as  to  the  terma  upon  which  Its  sale  would  be 
undertaken,  was  not  entitled  to  damages  against 
an  Infringer,  where  he  did  not,  after  the  In- 
fringement, attempt  to  dlatrlbate  or  sdl  tbe 
pamphlet,  M  as  to  enable  tbe  court  by  com- 
parison to  ascertain  how  Ita  commercial  value 
was  affected  by  the  publication  of  the  infring- 
ing copy.  D'OIe  t.  Kansas  City  Star  Co.  94 
Ped.  Rep.  840. 

Likewise,  tbe  owner  of  a  copyright  of  a  play, 
which  copyright  Is  Infringed  by  tbe  performance 
of  another  play  Including  a  scene  taken  from 
the  former  play,  does  not,  by  proceeding  In 
equity,  lor  an  Injunction  and  Ibcidentally  for 
an  accounting  of  profits,  make  an  election  to 
recover  proflta,  which  will  bar  him  from  a  sub- 
sequent recovery  of  damages  consisting  of  the 
profits  lost  to  talm  on  account  of  the  Infrloge- 
ment.  where  the  Injunction  was  asked  for  on 
the  ground  that  the  Injuries  could  nut  be  ac- 
cnrutety  ascertained,  and  tbat  tbe  compensa- 
tion for  the  injury  eonid  not  he  made  by  dam- 
ages, and  the  aecoanting  was  asked  for  as  a 
portion  of  the  relief,  and  the  court  did  not  di- 
rect the  master  to  ascertain  anything  In  re- 
gard to  the  profita,  and  no  evidence  was  offered 
en  that  anhjact.  and  no  Judgment  or  decree 
therefor  was  rendered.  Brady  t.  Daly,  ITS  V. 
S.  148,  44  Tj.  CO.  109,  20  Sup.  Ct.  Rep.  02. 

The  provlnlon  of  the  act  of  Congress  of  July 
8tb,  1870,  I  B3,  however,  that  In  a  suit  In  equi- 
ty when  a  decree  Is  given  for  an  Infringement 
the  plaintiff  shall  be  entitled  to  recover,  not 
only  profits  made  by  the  defendant,  bnt  the  dam- 
ages he  has  sustained  thereby,  does  not  apply 
to  oopyrifrbta,  which  are  provided  tor  In  a  sepa- 
rate section.  And  damages  as  well  as  proflts 
eannot  be  recovered  tor  the  Infringement  of  a 
copyrlfi-ht  In  a  suit  In  equity,  as  no  provision  Is 
specially  made  therefor.  Chapman  v.  Ferry,  8 
Sawy.  IPl,  12  Fed.  Rep.  692. 

Attention  Is  here  called  to  the  fact  tbat  the 
Eugllsb  act  of  1856,  providing  for  a  recovery 
In  equity  of  damages.  Instead  of  profits.  Is  gen- 
eral, and  not  eoulined  to  patent  cases  like  the 
American  act,  and  that  therefore  It  would  un- 
questionably apply  to  copyright  cases,  though 
no  casea  on  the  subject  have  been  found. 

The  reaaon  wbldi  renders  actions  at  law  for 
the  Infrlngemoit  (tf  copyrights  so  scarce  proba- 
bly  also  operated  to  cause  tbe  omission  of  copy- 
right cases  from  the  provision  for  the  recovery 
of  damages  In  equity  for  Infringement,  in  addi- 
tion to  the  Infringer's  proQts.  The  owner  of 
tha  eofvright  eoold  not  have  been  damaged  be- 
yond the  amoDnt  of  tbe  Infringer's  profits. 
There  eonld  have  been  no  loss  of  sale  which 
would  not  be  compensated  for  by  tbe  profits  of 
the  Infringer's  sales,  and  there  could  bare  bean 
M  ledoctlon  of  priee  from  the  Infringing  sales, 
which  would  not  also  have  rssaltad  If  the  ewB- 
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er  of  the  etvyright  had  made  the  sales  made  by 
the  bifrlnger,  and  a  piracy  could  not  damace 
tha  credit  of  the  original  work. 

VIII.  Th4  rule  lu  trsdemarh  ooflSi. 

Tn  trademark  eases,  as  In  copyright  cases,  the 
remedy  for  Infringement  moat  sought  after  Is 
an  Injunction  and  an  accounting  for  tbe  prof- 
its of  tbe  Infringer,  there  being  no  circum- 
stances Imaglnabfe  under  which  the  profits  of 
the  Infringer  would  not  be  fall  compensation, 
except,  perhaps,  where  the  credit  of  the  owner's 
mark  and  goods  waa  Injured  by  the  nee  of  the 
trademark  on  Inferior  goods:  and  the  United 
States  statutes  extending  authority  to  courts 
of  equity  to  grant  damages  as  well  as  profits  in 
patent  esses  do  not  apply  In  trademark  cases. 
Actions  at  law,  therefore,  and  actions  In  which 
damages,  as  distlngulaheil  from  proflts  of  the 
Infringer,  are  sought  to  be  recovered,  are  tbe 
only  ones  within  the  subject  of  this  note.  And 
actions  of  that  class,  like  actions  at  law  In  copy- 
right cases,  are  scarce.  Uut  such  actions  will 
lie,  and  appear  to  be  governed  by  tbe  same  rules 
as  actions  for  the  Infringement  of  patents.  It 
'  has  been  held,  however,  that  as  assessment  of 
'  damages  may  he  had  In  a  proper  case.  In  an  ac- 
I  tlon  In  equity,  and  the  English  act  of  185S,  au- 
thorising courts  of  equity  to  award  damages, 
I  applies  to  trademark  cases. 

Thus,  one  who  has  appropriated  a  particular 
I  trademark  to  distinguish  bis  goods  from  other 
,  similar  goods  has  a  right  of  property  Vn  it  which 
I  entitles  bim  to  Its  exclusive  use,  of  such  a  na- 
ture that  equity  will  protect  It  by  Injunction 
from  Invasion.    And  If  tt  has  been  Invaded,  the 
wrongdoer  Is  liable  for  the  damage  thereby 
caused  to  tbe  party  whose  trademark  has  been 
adopted  or  Illegally  Imitated,  which  damage 
will  ordinarily  he  the  loss  of  profits  caused  by 
the   infringement.    Hostetter    v.  Towlnkle,  1 
Dill.  820,  Fed.  Cas.  No.  6,714. 

And  one  wbose  trademarks  for  his  goods  are 
used  by  others,  and  sold  by  them  on  their  goods 
as  and  for  his  goods,  Is  eutltled  to  recover  of 
them  to  tbe  extent  tbat  he  la  damaged  by  the 
loss  of  sales  and  their  proflts.  Taylor  v.  Car- 
penter, 2  Woodb.  *  H.  1,  Fed.  Caa  No.  13,785. 

So,  the  damages  suffered  by  the  owner  of  a 
trademark  used  upon  flour  manufactured  by  It, 
from  the  unlawful  uae  of  tbe  mark  by  another, 
are  measured  by  tbe  extent  to  which  the  un- 
lawful use  of  tha  mark  has  Interfered  with  tbe 
sale  of  its  floor.  Atlantic  Milling  Co.  V.  Bob- 
insoo,  20  Fed.  Rep.  217. 

I'hough  If  the  Infringer  realised  a  proflt  the 
owner  Is  entitled  to  recover  it,  whether  or  not 
he  would  have  realised  It  If  his  trademark  had 
not  been  used.  Atlantic  Hilling  Co.  r.  Row- 
land, 27  IPed.  Rep.  24. 

If  the  Infringer  has  made  a  proflt  the  owner  Is 
entitled  to  it,  and  Is  not  limited  to  the  difference 
i>etwePD  the  price  for  which  the  spurious  goods 
woald  sell  wltb  and  without  the  trademark. 
Benkert  t.  Feder,  34  Fed.  B«p.  584. 

And  one  who  uses  in  fall  the  trademaA  of 
another,  consisting  of  labels  used  on  bottles  of 
liltters,  and  afterwards  changes  the  name 
thereon  from  "Hostetter"  to  "Holstetter,"  la  li- 
able to  the  party  whose  trademark  Is  Infringed, 
not  only  In  respect  to  the  loss  of  proflts  on  bit- 
ters which  were  sold  prior  to  the  change,  while 
he  was  using  the  trademark  In  full,  but  also 
upon  those  which  were  sold  after  making  sucb 
alteration.  Hostetter  t.  Vowlnkle,  1  DUL  82B, 
Fed.  Cas.  No.  6,714. 

So,  tbe  measure  of  damages  for  violation  of 
a  trademark  for  a  certain  cosmetic,  which  the 
owner  of  tbe  trademark  had  a  right  to  mano- 
Caetnre  and  sell,  and  which  he  was  prepared  to 
■aba  and  sell  to  the  extent  that  the  infringer 
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made  and  sold  It,  li  tbe  price  realized  from  the 
Infringer'*  tale,  lesa  wbat  It  would  bare  cost 
the  owner  to  make  and  vend  the  quantity  sold 
bj  tbe  Infringer ;  and  proof  of  advertising  done 
by  the  owner  Is  competent  to  show  what  he  bad 
done  to  establish  a  market  in  sections  where 
the  Infringer  subsequently  made  sales.  Champ- 
lin      Stoddart,  20  N.  Y.  Week.  Dig.  223. 

And  tbe  Inventor  and  manufacturer  of  me- 
tallic hones,  who  used  certain  envelopes  for 
them,  denoting  them  to  be  bis.  Is  entitled  to  re- 
cover aoue  damages  for  tbe  invasion  of  bis 
r^tt  by  one  who  made  hones,  wrapped  them 
In  similar  envelopes,  and  sold  tbem  as  tbe  In- 
ventors' hones,  where  he  alleges  that  he  was 
prevented  from  Mlling  many  of  bis  bones,  and 
tbat  they  were  depredated  in  value  and  repu- 
tation, though  be  does  not  prove  that  tbe  wrong- 
doer's bones  were  Inferior,  or  that  be  has  sus- 
tained any  specific  damBgc.  Blofeld  v.  Payne, 
4  Bam.  ft  Ad.  410,  1  Nev.  &  M.  3S3. 

And  one  whose  trademarlt  is  Infringed  by  tlie 
sate  of  other  goods  similarly  marked  as  and  for 
bis  goods  Is  not  confined  In  his  recovery  for 
tbe  infringement  to  nominal  damages  because 
the  Infringing  goods  are  equal  In  quality  to  bis 
own.  His  right  to  recover  for  loss  of  profits 
and  damages  la  as  great  as  If  the  goods  were 
Inferior,  except  as  aEFected  by  tbe  fact  that  the 
credit  of  bis  mark  and  goods  might  not  suffer 
as  much  fi-om  the  Infringement.  Taylor  v.  Car- 
penter, 2  Woodb.  &  M.  1,  Fed.  Caa.  No.  13,- 
T8S. 

But  tbe  plalntllC  In  an  action  for  tbe  In- 
fringement of  a  trademark,  who  asks  for  an 
Inquiry  ai  to  the  damages  sustained,  as  dis- 
tinguished from  an  account  of  profits,  la  not 
entitled  to  recover  the  profits  made  by  tbe  In- 
fringer, where  he  does  not  prove  that  be  has 
•old  less  goods  affected  by  the  trademark  since 
the  InfrlngemeDt,  and  It  appears  that  the  goods 
sold  by  the  infringer  were  of  an  Inferior  quality 
and  cheaper  In  price,  and  It  does  not  appear 
whether  or  not  anyone  was  prevented  from  pur- 
chasing from  him  on  account  of  tbe  infringe- 
ment. Leather  Cloth  Co.  v.  Hirshfietd,  13  L.  T. 
N.  8.  427,  14  Week.  Bep.  78,  L.  B.  1  Eq.  299. 

In  such  case  It  will  not  be  assumed.  In  the  at>- 
sence  of  evidence,  tbat  tbe  amount  of  goods 
sold  by  the  defendant  would  have  been  sold  by 
the  plalDtlff.  Ibid. 

In  the  above  case,  Blofeld  T.  Payne,  4  Bam. 
*  Ad.  410,  1  Nev.  &  M.  3S3,  supra,  was  dlstlo- 
gutsbed  upon  the  ground  tbbt,  while  In  that 
case  no  special  damage  had  been  proved,  fraud 
bad  been  proved. 

And  one  who  obtains  an  Injunction  against 
the  use  of  his  trademark  used  on  cloth,  and  an 
Inquiry  as  to  damages,  but  falls  to  prove  direct 
damages,  and  is  only  able  to  show  the  extent 
to  which  bis  trademark  has  been  used,  cannot 
claim  damages  equal  to  all  tbe  profits  made  by 
the  defendants  on  all  their  sales  of  clotb  under 
tbe  Infringing  mark,  where  the  defendants  sold 
at  a  cheaper  price  than  tbe  plalntlir,  and  there 
Is  nothing  to  show  that  the  customers  who  pur- 
chased of  tbem  would  have  purcbased  of  him 
but  for  the  infringement.  Leather  Cloth  Co. 
T.  HIrsbfleld,  IS  L.  T.  N.  B.  426,  14  Week.  B^. 
78,  L.  B.  1  Eq.  290. 

But  evidence  tbat  an  Infringer  of  a  trade- 
mark used  upon  bitters  sold  at  least  200  dozen 
bottles  thereof,  and  that  the  sales  of  the  owner 
of  tbe  trademark  In  a  particular  place  fell  off, 
during  tbe  time  the  Infringer  was  manufactur- 
ing and  selling  the  Imitation,  to  even  a  greater 
amount.  Is  sulDclent,  in  an  action  for  tbe  In- 
fringement, to  Justify  a  determination  that  the 
plaintllTs  nlen  had  been  lessened  at  least  to 
tbe  extent  of  the  200  dozen  bottles,  so  as  to 
Justify  a  recovery  for  the  profits  which  would 
have  been  made  If  tbe  plaintiff  bad  sold  the 
61  L.  R.  A. 


200  dosen.  Itoetetter  v.  Towinkle,  1  Dill.  S29, 
Fed.  Cae.  Ko.  6,714. 

So,  the  measure  of  damages  in  an  action  for 
violation  of  a  covenant  not  to  mahufactare  a 
specified  article,  contained  In  an  assignment  <a 
a  business,  goodwill,  and  trademark.  In  which 
tbe  only  chaigea  are  that  the  defendant  diverted 
tbe  plalntllTs  patronage  and  thereby  injured 
and  destroyed  the  goodwill  of  his  business,  and 
the  profits  made  by  the  defendant  on  articles  made 
In  violation  of  his  covenant  are  not  claimed,  U 
not  wbat  tbe  defendant  gained,  but  what  the 
plaintiff  lost,  by  tbe  breach ;  and  It  la  immaterial 
whether  the  defendant's  profits  were  greater  or 
less  than  the  plalntllTi  loss.  Patti  T.  Bichtfa, 
62  Mo.  171. 

But  In  ascertaining  the  plaintiff's  loaaea 
which  can  be  recovered  In  an  action  for  Tiola- 
tlon  of  auL-h  a  covenant,  the  defendant's  profits 
may  be  given  in  evidence,  In  connection  with 
the  diversion  of  costomers  from  the  plaintiff 
by  tbe  violation  of  covenant,  and  the  amount  of 
bis  purchasea,  and  tbe  product  of  his  factory, 
and  the  redaction  In  prices  of  tbe  article  aold. 
If  any.  In  consequence  of  tbe  unlawful  competi- 
tion of  the  defendant.  /Md. 

An  alien  whose  trademark  for  hie  goods  Is 
used  by  others  snd  sold  by  them  on  their  goods, 
is  entitled,  as  well  as  a  citizen,  to  recover  to  the 
extent  of  his  damages  by  the  loss  of  sales  and 
their  profits.  Taylor  v.  Carpenter,  2  Woodb. 
&  M.  1,  Fed.  Cas.  No.  13,785. 

And  an  alien  suing  for  damages  for  loss  of 
sales  of  bis  goods  and  their  profits  on  account 
of  tbe  Infringement  of  his  trademark  and  tlie 
sale  of  the  goods  of  the  Infringer  as  and  for 
his  goods  Is  not  debarred  from  maintaining  the 
actl<»i  because  tbat  remedy  Is  not  reciprocally 
allowed  to  aliens  In  tbe  country  to  which  he 
belonged.  Ibid, 

So,  It  has  been  held  that  where  It  is  found  la 
an  action  (or  an  Sanction  to  restrain  the 
infringement  of  a  trademark  on  lead  penclia. 
that  the  damages  were  equal  to  the  profit* 
which  tbe  plaintiff  would  have  made  from  the 
manufacture  and  sale  of  tbe  same  numlwr  of 
articles  as  the  defendant  liad  sold  under  the 
ppurious  mark,  an  asaessment  of  damages  Is 
not  error.  Faber  t,  Hovey,  Cox  Trade  Mark 
Cases,  272. 

Tbe  English  rule  Is,  like  the  mie  in  patent 
cases,  that  plaintiff  in  a  case  for  the  Infringe- 
ment of  a  trademark,  as  well  as  for  infringement 
of  a  patent,  Is  entitled,  if  be  proceeds  In  get- 
ting an  injunction,  to  take  either  of  two  forma 
of  relief :  He  may  claim  the  damage  sustained 
by  the  wrongful  act,  or  he  may  claim  the  profit 
which  the  infringer  bas  made  by  bis  wronghil 
act  Lever  w.  Ooodwin,  L.  B.  86  Ch.  XMt.  1,  ST 
L.  T.  N.  8.  688,  86  Week.  Bmp.  177. 

XX.  OmolMlONk 

Damages  in  actions  for  tbe  infringement  of 
a  patent,  copyright,  or  trademark,  like  damages 
for  any  other  tort,  are  distinctively  matter*  for 
legal  cognisance.  Cognisance  has  been  takn 
of  such  cases  In  equity,  however,  upon  the  the- 
ory tbat  tbe  infringer  who  makes  a  profit  from 
tbe  infringement  bas  come  into  possession  of 
something  arising  out  of  the  use  of  the  prop- 
erty of  another,  and  that  he  shonld  ba  held  In 
eqidty  to  account  therefor.  But  equity  will 
not  entertain  such  actions  unless  separate 
grounds  of  equitable  Jurisdiction  exist, — as.  tbe 
right  to  have  tbe  continuance  of  the  infringe- 
ment enjoined,  and  as  the  recovery  bB  equity  !■ 
not  a  recovery  of  the  profits  as  damages,  bat 
rather  as  something  held  In  tmst,  tbe  principles 
of  equity  have  been  brought  Into  this  note  only 
so  far  as  they  hare  a  bearing  m  the  recovery 
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of  tbfl  proflti  u  d&magea,  aod  n  tet  u  tber 
hftve  been  made  applicable  b;  statute. 

In  actioDB  at  law  the  meaaure  of  damages 
Is  compenntloQ,  and  this  In  a  larse  majority 
of  eaaes  coBHtsta  of  a  recovery  of  tbe  proflta 
lost.  Tbe  amount  of  these  profits  la  aecer- 
taliMM  bj  different  metbods,  howeTer,  varying 
wltli  the  different  metboda  of  making  aae  of 
the  patented  monopoly  and  tbe  manner  In  which 
It  waa  Infringed.  If  the  patentee  or  owner 
baa  enjoyed  bis  monopoly  by  aelllng  licenses  or 
accepting  royalties  to  the  extent  of  forming  a 
fixed  market  value,  that  will  be  taken  as  the 
measure  of  damages  tor  Infringement ;  and  this 
Is  the  rule  In  equity  aa  well  as  In  lawt  mless  It 
la  made  to  appear  that  the  infringer  makei  much 
Bwre,  ao  aa  to  furnish  him  with  a  temptation 
to  go  on  Infringing. 

If  the  patentee  or  owner  holda  his  patent  aa 
a  close  monopoly,  himself  supplying  the  demand 
for  the  patented  article,  an  Infringement  Is  com- 
penaated  by  a  neonrj  of  tba  proata  actnallr  lost 
to  blm  ;  and  these  are  determined  from  a  consid- 
eration of  lost  sales  and  reduced  prices  caused 
thereby.  And  to  aid  In  the  determination,  tbe 
proSta  made  bythe  infrlDgeraresometimesopen 
to  eonsIderatl<Hi,  not  as  damageB.bntaa  evidence 
of  the  probable  anoont  of  loss  aaffered  by  tbe 
patent  owner  from  tbe  dlvertion  of  trade  to  tbe 
Infringer ;  and  if  tbe  Infringement  Is  by  tbe  nae 
of  a  patented  machine  or  proceaa  In  competition 
wltb  tbe  owner,  tbe  prodts  of  the  Infrlo^r  may. 
In  tbe  absence  of  any  other  meaaure,  be  made 
tbe  criterion  of  damagea,  as  In  such  case  the 
gain  of  tbe  one  might,  as  a  general  rule,  be 
deemed  equivalent  to  tbe  loss  of  the  other. 

In  any  event,  however,  a  patentee  cannot 
recover  for  Infringement  of  tliat  which  belongs 
to  tbe  public  or  to  another ;  and  tlia  harden  rests 
with  blm  to  show,  althar  that  hla  patwt  cot- 
arsd  all  tkat  was  of  practical  valse  In  the 


whole  machine  or  process,  or  to  separate  the 
losa  of  profits,  and  sbow  Just  what  part  of  It 
waa  attrlbnUbi*  to  tie  infringement  of  his 
patent;  and  this  rale  Is  applicable  In  eqnlty 
aa  well  aa  at  law.  Both  the  United  Statea  and 
Engl&nd  have  statutes  authorizing  a  recovery 
in  equity  for  damages  of  the  patentee  or  owner, 
In  addition  to  or  Instead  of  the  proflu  of  the 
Infringer,  where  they  do  not  conatltnte  an  ade- 
qnate  compenaatlon ;  and  tbese  statutes  have 
rendered  It  ne<-e88ary  to  Include  equitable  ac- 
tions, since  decided.  In  this  note,  where  damagea 
were  asked  for  under  the  statute ;  such  damages 
being  tbe  equivalent  of  tba  owner's  proOts  lost, 
In  addition  to  or  instead  of  the  Infringer's 
gains. 

Tha  rales  tor  the  astlmathui  et  such  damages 
follow  the  rales  of  law,  and  tbey  differ  In  tbe 
two  conntriea  only  In  that  In  the  United  States 
the  Infringer's  profits  are  allowed,  and  damages 
are  Allowed  la  addition  to  cover  the  owner's 
lossea,  while  In  England  the  Infringer's  protlts 
or  the  owner's  danuiges  are  allowed  in  the  sl- 
tematlve. 

Copyrights  and  trademarks  appear  to  be  gov- 
erned by  the  same  rales  aa  patenta,  with  refer- 
tnct  to  the  recovery  tor  profits  lost  for  Infrfnge- 
mnit,  txeept  that  they  are  not  covered  by  the 
United  States  statute  ezendlng  equitable  Jnrle- 
dlctlon  to  include  damages,  though  tbey  would 
appear  to  be  by  tbe  Engliab  act.  But  the  rem- 
edy in  equity  baa  been  deemed  far  more  avalU 
able  In  copyright  and  trademark  cases,  probably 
on  account  of  tbe  difficulty  of  making  accurate 
proof  aa  to  the  amount  of  profits  lost  in  actions 
at  law,  and  on  account  of  the  fact  that  In  such 
cases  tbe  relief  by  Injunction  must  be  by  far  the 
most  Important,  so  much  so  that  but  few  ac- 
tiona  at  law,  especially  wltb  ratarence  to  copj- 
rlfhti,  bavs  been  found.  F.  H.  B. 
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Conrad  J.  BKTZ,  Appt., 

V. 

PRODUCE  EXCHAKGE  of  the  City  of  Min- 
nekpt^is  et  aL,  Beaptt. 

C  Minn.  ) 

*1.  The  ooaalltntlon  and  by-lmwa  of  « 
corporation  reswlatod  the  credit  to 
Ibe  allowed  its  members,  discriminated  In 
tbe  prira  'a  be  paid  for  produce  against  per- 
sons not  nii9Uf!)«rs.  controlled  the  delivery  of 
goods,  and  provided  a  penalty  by  fine  and 
snspenslon  for  offending  and  defaulting  mem- 
bers. Held,  that  such  an  organization  is  a 
combination  In  restraint  of  trade,  tends  to 
limit  and  control  the  market  price  of  prodoee, 
limits  and  interferes  with  tbe  free  and  open 
purchase  and  sale  of  commodttlea,  and  Is  pro- 
hibited by  chap.  359,  Gen.  Laws  1899. 

a.  The  fact  «hat  a  dealer  la  produce 
waa  a  BieBiber  of  auch  aa  aasoeiatloa, 
and  participated  In  the  adoption  of  such  con- 
stitution and  by-laws,  does  not  prevent  him 

*H«ttdnotes  by  Lnwis,  J. 


NotB, — For  earlier  cases  In  this  series  on  tbe 
withdrawal  of  patronage  or  boycotting  by  mem- 
bers of  associations,  see  Bontwell  v.  Marr  <Vt.) 
48  t..  R.  A.  808 :  Bobn  Mfg.  Co.  v.  Northwestern 
Lumbermen'a  Asso.  (Minn.)  21  L.  R.  A.  337; 
Jackson  T.  StsnSeld  (Ind.)  28  L.  B.  A.  BSS; 
fil  L.  B.  A. 


from  maintaining  an  action  against  sneh  as- 
sociation and  Its  members  for  damages  caused 
by  the  boycotting  by  them  of  his  baslness 
after  he  was  suBi>ended  for  violation  of  such 
by-laws.  The  acts  complained  of  having  been 
performed  after  be  ceased  to  be  a  membw, 
and  without  bla  consent,  the  plaintiff  la  not 
to  pari  dellolo. 

(January  4.  IML) 

APPKAL  hy  plaintiff  from  a  judgment  of 
the  District  Court  for  Hennepin  County 
directing  a  verdict  for  defendajits  in  an  ac- 
tion brought  to  reoover  damages  for  an  al- 
leged combination  and  conspiracy  to  rain  the 
buaineaa  of  plaintitT  by  not  buying  fnnn  or 
Belling  to  him.  Reversed. 
The  facts  are  stated  in  tbe  opinion. 
Maara.  James  Robertson  and  M.  O. 
Brady,  for  appellant: 

If  tlie  respondents  entered  into  a  conspir- 
acy or  combination  for  either  of  the  follow- 
ing purposes,  and  the  evidence  shows  dama- 
gea, then  it  must  be  true  that  the  court 

Macaoley  v.  Tlemey  (R.  I.)  87  X«  R.  A.  455; 
Brewster  v.  C.  Miller's  Sons  Co.  (Ky.)  88  L. 
R.  A.  506 ;  Hartnett  v.  Plumbers'  Supply  Asso. 

(.Mass.)  38  L.  R.  A.  104;  Doremus  v.  Hennessy 
([|].)  43  L.  R.  A.  707;  and  Inter-Ocean  Pub. 
Co.  T.  Associated  Press  (III.)  48  L.  ft.  A.  568. 
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erred  in  directing  a  verdict  for  respiHidentB : 
First,  if  they  entered  into  a  cfMubination, 
agreement,  or  amngeinent  irlucli  was  in  re- 
straint of  trade  in  this  state;  seoood,  if  they 
entered  into  a  contract,  eonapiracy,  or  com- 
hiriation  to  destn^,  limit,  or  interfere  with 
open  and  free  oompetiticm  in  the  purchase  or 
sale  of  any  of  the  c(»nmodities  mentioned. 

United  Statei  v.  Trans- ilisaouri  Freight 
A.sao.  108  U.  8.  324,  *1  L.  ed.  1021,  17  Sup. 
Ct.  Rep.  540;  United  States  v.  Addyaton 
Pipe  d  Steel  Co.  46  L.  R.  A.  122,  29  C.  C.  A. 
141.  54  U.  S.  App.  723,  85  Fed.  Rep.  279. 

\Vhile  it  is  true  that  the  Federal  act  af- 
firmatively i^ves  a  right  of  aotion  to  the  in- 
jured party,  and  the  act  ci  our  state  legisla- 
ture does  not,  yet  the  doctrine  is  well  settled 
that  where  a  party  commits  an  act  which  is 
criminal,  and  another  sutlers  damages  in 
consequence,  a  right  of  aotion  aoorues  to  the 
injured  party. 

Cooler,  T<ntB,  88-124;  8  Am.  &  'Ejtg.  }I^DO. 
Law,  2d  ed.  p.  598;  1  Bishop,  Crim.  Law, 
264;  2  Addison,  Tbrts,  850;  Doremua  t.  Hen- 
nes<y,  176  lU.  608,  43  L.  R.  A.  707,  52  N.  E. 
924;  People  es  ret.  MoHhanjf  t.  Chicago 
Live  Stock  Eaohange,  170  111.  S50,  30  L.  R. 
A.  373,  48  N.  K  1002. 

Neither  the  doctrine  of  pari  tMioto  nor 
particep*  oriminia  applies. 

Kven  if  appellant  was  a  member  of  the 
produce  exchange  during  the  period  covered 
1^  the  ocanplaint,  his  rights  are  not  eut  off. 

Atohneg  v.  Cook,  26  Pa.  342,  07  Am.  Dee. 
422;  Cooley,  Const.  Lim.  1st  ed.  253;  People 
«B  rel.  Mollhany  r.  Chicago  Live  Stook  km- 
change,  170  111.  556,  39  L.  It.  A.  373,  48  N. 
E.  1062;  Frorcr  v.  People  itae  of  School 
Fund,  141  111.  171,  16  L.  R.  A.  492,  31  N.  B. 
3dj> ;  Shay  v.  Thompaon,  59  Wis.  540,  48  Am. 
Bep.  538,  18  N.  W.  473;  2  Greenl.  Et.  S  85: 
Com.  V.  CoUbery,  119  ^lass.  350,  20  Am,  Rep. 
328;  Adatns  v.  Waggoner,  33  Ind.  531,  5  Am. 
Rep.  230:  Stout  v.  Wren,  8  N.  C.  (1  Hawks) 
420,  9  Am.  Dec.  053;  Bell  v.  Ransley,  48  N. 
C.  {3  Jones  L.)  131;  Dole  T.  Erakine,  35  N. 
H.  503 ;  Orotton  t.  Glidden,  84  Me.  680,  24 
Atl.  lOOS. 

Meaara.  Stilei  ft  Stiles,  for  respondents : 
The  right  to  refuse  to  sell  to  any  person 
or  persMis,  whether  such  refusal  be  based  up- 
on  malice,  caprice,  or  reason,  is  too  Avell  es- 
tablished to  need  any  extended  citation  of 
authorities. 

Bohn  Mfg.  Co.  t.  Bollia,  54  Minn.  223,  auh 
noiH.  Bohn  Mfg.  Co.  v.  Northweatem  turn- 
bermen'a  Aaao.  21  L.  R.  A.  337,  55  N.  W. 
1119. 

No  action  arises,  in  equity  or  at  law,  from 
an  illopU  eontraet;  no  suit  can  be  main- 
tained lor  its  specific  performance,  or  to  re- 
cover the  proimty  agreed  to  be  sold  or  de- 
livered, or  the  money  agreed  to  be  paid,  or 
damages  for  its  violation. 

Pom.  Eq.  Jur.  S  940. 

It  is  not  enough  that  plaintiff  should  have 
suffered  the  same  kind  of  injury  as  the  pub- 
lic at  large,  only  in  a  gi-eater  degree,  because 
such  injury  does  not  give  him  a  right  of  ao- 
tion but  only  some  special  injury  or  damage 
different  in  kind  from  that  whidi  the  pubfie 
in  general  may  be  supposed  to  have  suffered. 
81 X.  R.  A. 


Peacock  v.  Terry,  9  Ga.  137 ;  Ellia  v.  OImw- 
land,  64  Vt.  437. 

Consent  is  generally  a  full  and  perfect 
shield,  when  that  Is  complained  of  aa  a  enil 
injury  which  was  consented  to. 

1  Iboeooe,  Crim.  Er.  306;  1  Wait,  Act.  ft 
Def.  S  11,  p.  344;  Cooley,  Torts,  p.  163;  Oal- 
braith  v.  Fleming,  60  Mich.  408,  27  N.  W. 
583 ;  Beechley  v.  Mulville,  102  lom,  602,  70  . 
N.  W.  107,  71  N.  W.  428. 

Lewis,  J.,  delivered  the  opinion  of  the 
court: 

The  Produce  Exchange  Comiwny  of  the 
city  of  Minneapolis  is  a  oorporation,  and  its 
by-l&wn  provide  certain  restrietiona  and  lim- 
itations as  to  the  meUiod  ot  doing  butiness 
by  its  members,  the  more  important  of  which 
are  as  follows: 

Collection  Dqtartment  Rules. 

Art  1.— City  Costomers. 

Sea.  1.  All  bills  for  goods  adli  on  credit 
the  six  preceding  bualness  days  to  Friday 

night  of  each  week  to  customers  doing  busi- 
ness within  the  limits  of  the  cities  <»  Min- 
neapolis, St.  Paul,  St  Anthony  Park,  Mer- 
riam  Park,  St  IjOIUs  Park,  Hopkins,  New 
Brighton,  Hamlin,  Wyzats,  Lake  Park, 
Bobbinsdale,  and  all  lake  hotels  shall  be  con- 
sidered due  and  payable  on  the  l&mday  next 
succeeding  such  saleb  and  unless  paid  on  or 
before  2  p.  u.  of  the  ■oeeeeding  Wednesday, 
the  name  of  the  person  or  firm  owing  andi 
acoount  shall  be  reported  to  the  secretary  of 
the  produce  exchange  ae  ddinquent  in  pay- 
ment of  the  same. 

Sec.  2.  Any  party  being  delinquent  at 
three  consecutive  meetings  shall  be  put  on 
the  permanent  caah  list,  and  shall  be  sold 
for  catili  only.  Such  party  may,  after  pay- 
ing all  tails,  make  application  in  writing 
to  the  secretary  to  be  token  off  the  list.  A 
majority  vote  of  the  members  at  a  regular 
meetin;^  may  remove  such  ddinqoent  name 
from  the  permanent  cash  list 

Sec.  7.  Any  person,  firm,  or  corporation, 
other  than  members  of  this  exchange,  now 
engaged  or  that  subsequently  engages  in  the 
whcdeaale  fruit  and  produce  eommissiim  or 
brokerage  buainem  in  this  elty  shall  bfc  oon- 
sidered  on  a  parity  with  delinquents. 

Art  16. — Collection  Department  Rules  Re- 
lating to  Purchases  inrni  Konmembers. 

Sec.  1.  All  members  of  the  collection  de- 
partment desiring  to  purchase  butter  or  eg^ 
of  any  parties,  not  members  of  this  exchange, 
offering  said  goods  for  sale  in  this  city,  shall 
not  pay  within  1  cent  per  pound  on  butter 
and  1  cent  per  dozen  on  oggs  <rf  the  ofBcial 
quotations  of  this  exchange  on  the  day  of 
purchase.  Nonmcmbers  may  register  ueir 
namee  with  the  secretary,  agreeing  to  sell 
their  butter  and  ^gs  exclusively  to  msmbers 
of  the  exchange;  and,  when  such  rmfstimtion 
is  reported  by  the  secretary.  Hie  Aove  rule 
will  not  apply. 

See.  2.  Any  member  violatii^  {  1,  art  IS, 
shall  be  subject  to  a  fine  of  not  less  than  $• 
nor  mMB  than  $26. 
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Art.  16. — Collection  Department  Rules. 

The  ofBcers  of  this  excnange  tat  empow- 
ered at  their  disoFstion  to  enforce  jnnUy  anj 
agreement  entered  into  with  the  <^Been  of 
the  Produce  Exdiange  of  St.  Paul  for  our 
mutual  protection  and  benefit. 

Art.  12. — Collection  Department  Rules. 

Sec  4.  ^Vhen  goods  are  sold  for  delivery- 
on  tiie  follovring  Monday,  any  house  deliv- 
ering such  goods  before  tiiat  day  shall  pay 
to  the  secretary  a  penalty  of  $6  for  each  vio- 
lation. 

Collection  Department  Rules.   Art.  12. — 

Penalties. 

Sec.  6.  Any  member  or  firm  guilty  of  wil- 
ful violation  of  any  rule  of  the  collection  de- 
partment, after  investigation  by  the  board 
of  directors,  shall  be  fined  mot  less  than  ^ 
nor  more  tluui  926,  or  for  repeated  wilful 
Tiolations  of  the  mles  shall  be  fined  not  less 
than  $25  nor  more  than  9100,  and  so  repeat- 
ed by  the  board  to  a  meeting  of  the  eoUeotion 
department  of  the  produce  exchange,  to  be 
confirmed  by  a  plurali^  vote  of  all  members 
present.  In  default  of  payment  of  the  fine 
imposed,  said  members  shall  immediately  for- 
feit his  or  their  membership  to  the  exchange. 
It  is  further  agreed  and  understood  that  all 
monbers  shall  immediately  discontinue  all 
business  relatims  with  said  defaulting  mem- 
ber until  said  membership  has  been  fully  re- 
stored. 

Appellant,  a  eommisNon  merchant,  was  a 
member  of  tiiis  <nrganization,  and  on  the  6tli 
d^  of  July,  1899,  was  accused  of  selling 
produce  contrary  to  theprovisions  of  the  by- 
laws, and  he  was  fined  925  under  the  penalty 
clause.  Refusing  to  pay  the  fine,  he  was 
suspended,  and  ceased  to  be  a  member  after 
July  19,  1699.  This  action  is  brought  to  re- 
cover damages  from  the  corporation  and  its 
members  for  combining  ana  conspiring  to 
ruin  bis  business  by  not  skiing  to  or  buying 
from  plaintiff  any  merchandise  or  produce, 
and  in  inflnencingothers  not  to  have  deal- 
ing with  him.  The  complaint  was  sus- 
tained as  to  a  demurrer  u^n  a  former  ap- 
peal. 79  Minn.  140,  48  L.  R.  A.  90,  81  N.  W. 
f37.  The  cause  coming  on  for  trial  in  the 
oourt  below,  a  verdict  was  directed  for  de- 
fendant, and  the  plaintiff  appeals. 

There  are  two  questions  presented  for  re- 
view :  First,  was  the  produce  exchange  or- 
ganized as  an  illegal  combinatlonf  and,  sec- 
ond, was  plaintiff  in  pari  delicto  virtue 
of  having  been  a  member  t 

1.  Gen.  Laws  1399,  chap.  S69,  ie  an  act 
to  prevent  organizations  and  trusts,  and  to 
prevent  the  same  under  certain  circumstan- 
ces from  doing  business  or  enforcing  con- 
traeta.  Section  1  reads  as  follows:  "Any 
contract,  agreeuii^t,  arrangement,  or  con- 
spiracy, or  any  oombinati<»i  in  the  form  of  a 
trust,  otherwise,  hereafter  entered  into, 
whicfti  is  in  Tsetraint  of  trade  or  eommeroe 
within  this  itate,  <n  In  restraint  of  trade  or 
eonuneree  between  any  of  the  people  of  this 
itoto  and  uty  of  the  people  of  any  other  state 
or  oonnbyf  or  wUoh  Umite  or  tend*  to  limit 
n  L.  B.  A. 


or  control  the  supply  of  any  article,  com- 
modity, or  utility,  or  the  articles  which  en- 
ter into  the  manufacture  of  any  article  [of] 
utility,  or  whidi  regulates,  limits,  or  con- 
trols, or  raises,  or  tends  to  regulate,  limit, 
contnd,  or  raise  the  market  price  of  any  ar- 
ticle MMnmodity,  or  utility,  or  tends  to  limit 
or  regulate  the  production  of  any  such  arti- 
cle^  commodity,  or  utility,  or  in  any  manner 
destroys,  limits,  or  interferes  with  open  and 
free  competition  in  either  the  production, 
purchase,  or  sale  of  any  commodity,  arUcle, 
or  utility, — is  hereby  prohibited  and  de- 
clared to  be  unlawfuL" 

The  by-laws  of  the  company  above  quoted 
regulate  the  credit  that  mall  be  allowed  ite 
meonbers,  and  provide  a  penaJty  for  viola- 
tion by  removing  the  privilege  of  credit. 
This  regulation  also  applies  to  dealers  not 
members.  Members  are  required  to  pur- 
chase produce  from  persons  not  members  at 
a  less  price  than  thi^  quoted  by  the  organi- 
zaUon.  A  penalty  for  a  violation  of  this 
rule  is  a  fine  of  fS  to  ^5.  If  any  member 
deliver  goods  before  the  following  Monday 
when  M>ld  for  delivery  on  that  day,  a  fine  of 
$0  is  provided.  If  the  fines  are  not  paid, 
the  olfending  member  forfeits  his  member- 
ships and  "it  is  further  agreed  uid  under- 
stood tlut  all  members  shall  immediately 
discontinue  all  bu«ness  relaUons  with  said 
defaulting  member  until  said  membership 
has  beea  fully  restored."  Here  we  find  a 
complete  scheme  to  control  the  produce  trade 
of  Minneapolis,  St.  Paul,  and  vicinity  in  fa- 
vor of  toe  members  of  the  organization. 
Persons  not  members,  offering  produce  for 
sale,  are  discriminated  against,  which  is  il- 
l^al ;  and  if  any  one  of  the  members  refuses 
to  carry  out  such  illegal  purpose  he  is  to  be 
boycotted  by  all  the  ot^er  members.  IliiB  is 
clearly  a  combinatitMi  in  restraint  of  trade, 
tenda  to  limit  or  oontrol  the  market  price  of 
articles  of  produce,  and  limits  and  interferes 
with  open  and  free  oompetition  in  the  pur- 
diase  and  sale  of  commodities,  and  is  prMiib- 
ited  by  the  act  referred  to.  ^le  trial  court 
appears  to  have  takm  this  view,  and  oouneri 
for  respondent  does  not  contend  otherwise. 

2.  But  it  is  daimed  the  plaintiff  was  a 
member  of  this  illegal  combination  at  the 
time  the  by-laws  were  adopted  and  set  into 
operation,  and  for  that  reason  the  law  will 
not  furnish  him  a  remedy.  This  is  not  a 
case  calling  for  the  application  of  any  prin- 
ciple analogous  to  the  equiteble  rule  that  he 
who  oomes  into  eqully  should  oome  in  with 
clean  hands.  The  authorities  cited  in  sup- 
port of  the  proposiUon  that  plaintiff  cannot 
recover  because  he  is  sim|dy  suffering  an  in- 
jury caused  by  a  means  in  which  he  partici- 
pated are  not  at  all  in  point.  In  the  princi- 
pal case  cited— Beeohley  v.  Mulmlle,  102 
Iowa,  602,  70  N.  W.  107,  71  N.  W.  428— the 
oourt  places  the  decisim  directly  upon  the 
fact  that  the  revoking  of  the  agencies  held 
by  the  plaintiff  waa  within  the  authority  of 
the  ocnupact,  and  so  |daiutiff  oould  not  re- 
cover damages  for  the  dt^ng  of  that  whidi 
he  had  agreed  should  be  done.  In  that  case 
the  plaintiff  directed  to  be  done  that  which 
mw  done  to  1dm,  and  whidi  yonl^  J1{>^^F9?* 
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been  done  had  he  hot  w>  directed.  Henoe  he 
ooiild  not  oomplain  of  the  nmsequences  of  his 
own  acts.  In  this  case  plaintiff  does  not  ask 
damages  for  suspending  him  from  the  asso- 
ciation and  depriving  Eim  of  its  privileges. 
The  acts  complained  of  were  set  on  foot  after 
he  ceased  to  be  a  member,  and  in  whi(di  he  in 
no  manner  consented  to  participate  or  is  re- 
sponsible for.  It  does  not  follow  that,  be- 
oatue  plaintiff  was  at  one  time  a  member  of 
the  illegal  cnnbination  with  intent  to  injure 
in  this  manner  defaulting  members,  after 
ceasing  to  be  a  member  he  must  suffer  with- 
out redress  at  the  hands  of  his  former  co- 
conspirators. It  is  immaterial  whether  the 
plaintiff  voluntarily  set  in  motion  the  pro- 
ceedings which  caused  his  suspension,  desir- 
ing; in  good  faith  to  withdraw  from  the  asso- 
ciation, or  whether  he  was  expelled  for  ren- 
sona  beyond  his  control;  the  result  is  the 
same.  There  is  nothing  in  the  record  to 
charge  plaintiff  with  acting  in  bad  faith, — 
that  he  induced  the  boycott  upon  his  busi- 
ness, thus  laying  the  foundation  for  an  ac- 
tion in  damages.  Under  the  conditions  dis- 
closed, the  law  presumes  good  faith  on  his 
part,  and  will  treat  him  as  a  reformer  and 
entitled  to  all  tdie  beneflts  of  the  reforma- 
tion. The  applioaUon  of  the  principle  in- 
voked respondent  would  place  a  burden 
upcm  reformation  and  a  premium  upon 
nmmgdoing. 
Order  reversed,  and  a  new  trial  granted. 


Edwin  MURRAY,  Betpt^ 

BOABD  OF  COMMISSIONERS  of  Buna^ 
County,  Appt. 


■Minn. 
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*€»iapter  260,  l^aws  189T,  entitled  **Aii 
Act  to  Provide  for  the  Treatment  of 
Inebriate*  by  Counties,  aod  Prescrlblns 
Eulea  Qovemlng  tlie  Same,"  Is  nnconstltn- 
tlonal  In  that  It  is  special  leglslatltm  as  to 
the  affairs  of  counties,  and  Is  not  uniform  In 
its  operation  throughout  the  state. 

(November  14,  1900.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
overruling  a  demurrer  to  the  complaint  in  an 
action  to  Mmipel  payment  for  the  treatment 
of  an  inebriate  under  a  statute  requiring  the 
expense  to  be  borne  by  the  county.  Re- 
versed. 

The  facts  axe  stated  in  the  opinicm. 
ifr.  T.  W.  ZoUman  for  appellant. 
Mr.  Matthew  Oallaslter  for  respond- 
ent. 

■tart,  Cb.  J.,  delivered  the  opinion  of  the 
court: 

The  question  presented  the  record  in 
•Ileadnote  by  Stabt,  Ch.  3'. 


2iOTK.~-  -For  other  cases  Id  this  aeries  aa  to  the 
DsloteoaiK-e  of  an  Institution  to  cure  Inebriates 
at  county  or  city  expense,  see  Baltimore  v. 
Keeley  InEtltute  (Md.)  27  L.  R.  A.  646,  and  B» 
House  (Colo.)  8S  L.  B.  A.  882. 
SI  L.  R.  A. 


tlUa  ease  for  oar  deeisioa  relates  to  the  oon- 
Btitutionality  of  Laws  1897,  chap,  260,  enti- 
tled "An  Act  to  Provide  for  the  Treatment 
of  Inebriates  by  Counties,  and  Prescribing 
Rules  Gioverning  the  Same."  The  defendant 
urges  several  <H>jections  to  the  validity  of 
this  act,  but  we  find  it  necessary  to  consider 
only  one  of  them,  which  is  to  the  effect  that 
the  act  violates  9§  33  and  34  of  article  4  of 
the  state  Constitution,  in  that  it  is  ipeeial 
legislation  as  to  the  affairs  of  counties,  and 
is  not  uniform  in  its  operation  throughout 
the  state.  The  act  provides  for  the  commit- 
ment to,  and  treatment  in,  a  private  institu- 
tion for  the  cure  of  inebriates,  at  the  expense 
of  tite  county  of  their  residence,  of  a  limited 
number  of  indigent,  habitual  drunkards,  on 
their  petition,  or  that  of  some  friend  or  kin, 
to  the  probate  oourt.  Whether  an  indigent 
inebriate  shall  be  so  treated  is  made  by  the 
act  to  depend  upon  his  voluntary  election. 
If  be  elects  to  avail  himself  of  the  proffered 
bounty,  and  n»kes  or  consents  to  the  mak- 
ing of  the  proper  petition,  the  probate  oourt 
may  act;  otherwise  not;  and  the  county 
must  pay  for  his  treatment  if  he  establishes 
the  allegations  of  his  petition,  but  no  more 
than  one  inebriate  a  jeax  iac  each  IO,0(K> 
population  of  each  county  can  receive  sudi 
aid.  The  act,  by  its  terms,  is  limited  in  ita 
operation  to  counties  having  a  population  of 
50,000  or  mor&  A  similar  act  which  ap- 
plied to  the  \fho3m  state  was  held  by  this 
court  to  be  invalid  because  it  attempted  to 
confer  powers  and  duties  up<Hi  the  probate 
judges  beyond  the  jurisdiction  authorized  by 
the  Constitution.  J'oreman  t.  Hetinepin. 
County  Comrt.  64  Minn.  371,  67  N.  W.  207. 

By  the  act  here  in  question  an  attempt 
was  made  to  remove  the  objections  to  the 
prior  act  pointed  out  in  the  case  cited.  It 
may  be  conceded,  for  the  purpose  of  this  ap- 
peal only,  that  such  objMtions  were  so  <4>- 
viated.  But,  the  act  being  limited  in  its 
operation  to  a  part  only  oc  the  state,  it  is 
manifestly  special  legislatioUj  and  void,  un- 
less the  iU;tempted  classifioatum  is  a  prop^ 
aoA,  What  is  a  proper  baais  of  elassiflcatimi 
for  purposes  of  legislation  has  been  settled 
by  this  court,  so  far  as  it  is  practicable  to 
lay  down  general  rules  upon  the  subject. 
The  dilHculty  lies  in  the  application  of  tlie 
rules  to  particular  cases.  A  law  is  general 
and  uniform  in  its  operation  which  operates 
equally  upon  all  subjects  within  the  class  for 
which  the  rule  is  adopted,  provided  (he 
clabsifi  cation  be  a  proper  one.  The  legisla- 
ture, hci^ver,  cannot  adopt  an  arbitrary 
classification;  for  it  must  be  based  on  some 
reason  suggested  by  such  a  difference  in  tlio 
situation  and  circumstances  of  the  subjects 
placed  in  different  classes  as  to  disclose  the 
necessity  or  propriety  of  different  legislation 
in  respect  tliereto.  Any  law  based  upon 
such  classification  must  embrace  all,  and  ex- 
clude none,  whose  condition  and  wants  ren- 
der such  l^islation  necessary  or  appropriate 
to  them  as  a  class.  Le^slaUon  limited  in 
its  reladon  to  particular  subdivisiras  of  the 
state,  to  be  valid,  must  rest  on  some  char- 
acteristic or  peculiarity  plainly  distin 
guishlng  the  places  included 
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eluded.    ITiehola  v.  Walia;  37  Minn.  264, 
33  K.  W.  800 ;  State  ea)  rei.  Courthouse 
City  Hall  Comrs.  v.  Cooley,  56  Minn.  640,  68 
N.  W.  loO;  State  ev  rel.  Dougtaa  t.  Ritt,  70 
Minn,  631,  7B  N.  W.  535. 

Clauiflcaiioa  on  the  basis  of  population 
is  proper  for  the  purpose  of  legialatioQ  upon 
cei-tain  subjects,  Dut  not  upon  all,  and  the 
precise  question  here  to  be  determined  is 
whether  there  is  any  apparent  natural  rea- 
son why  the  treatment  of  indigent  in^riates 
at  the  expense  of  the  public  should  be  lim- 
ited to  tbe  counties  having  a  population  of 
SOtOOO  or  more,  and  all  other  counties  ex- 
cluded. Or,  in  other  irwds,  is  there  such  a 
diiference  between  urban  and  rural  drunk- 
ennees,  and  its  consequences  to  the  drunk- 
ard, his  family  and  the  public,  as  to  natural- 
ly suggest  the  necessity  or  propriety  of  a 
olassillcation  on  the  basis  of  population  for 
the  purpose  of  legblation  upon  the  subject 
of  the  cure,  at  the  cost  of  the  public,  of  indi- 
gent inebriates  I  It  would  seem  that  this 
question  must  neoassaiily  be  answered  in 
the  negative.  It  is  claimed,  however,  by  the 
plaintiff,  and  such  was  the  view  of  the 
learned  trial  court,  that  drunkenness  is  a 
greater  evil  to  the  public,  and  that  the  pro- 
porlioD  of  drunkards  was  likely  to  be  larger, 
and  that  their  families  were  more  likely  to 
become  a  public  charge.  In  the  cities  and 
populous  communities  ^an  in  more  sparse- 
ly settled  rural  distriota;  hence  the  ^rpose 
ot  the  law  was  to  protect  the  public  m  such 
populous  centers  rather  than  to  benefit  the 
indiriate,  and  for  these  reasons  the  classifi- 
cation was  proper.  This  assumed  difference 
between  drunkenness  in  the  city  and  in  the 
eountry  is  one  of  degree,  not  a  distinguish- 
ing characteristic  The  evils  of  intemper- 
ance are  not  bounded  by  county  lines.  Pos- 
sibly drunkenness  in  the  lar^ge  cities  of  the 
state  is  more  genwal  and  a  greater  evil,  and 
its  consequences  to  individuals  and  the  pub- 
lic more  far  readiing,  than  it  is  in  less  pop- 
ulous communities;  but,  if  so,  it  affords  no 
judtifioatioQ.  for  the  classification  in  the  act 
here  in  question,  for  it  is  obvious,  from  the 
mere  reading  of  the  act,  that  the  l^islature 
intended  by  it  to  make  provision  in  the  na- 
ture of  a  bounty  far  the  inebriate  poor  in  a 
limited  number  of  the  counties  of  the  state, 
and  to  fficdude  from  the  benefit  of  the  act 
all  tiie  inelH'iate  poor  outside  of  such  coun- 
ties, ^or^man  v.  Hennepin  County  Comra. 
64  Minn.  371,  67  N.  W.  207. 

The  act  leaves  it  optional  with  the  drunk- 
ard whether  or  not  proceedings  Bhall  be  in- 
stituted to  secure  his  treatment,  and  only 
one  inebriate  for  each  10,000  population  can 
be  treated  in  any  one  year.  If  the  primary 
purpose  of  the  law  was  to  protect  the  public 
from  the  results  of  drunkenness  by  curing 
the  inebriate,  why  leave  it  rational  with 
him,  or  limit  the  cure  to  <Kie  patient  to  each 
10,000  of  population?  The  purpose  of  the 
law  being  to  provide  a  bounty  to  needy  in- 
ebriates, to  tlCe  end  that  they  may  be  cured 
of  their  disease,  and  the  public  thereby  in- 
cidentally benefited,  there  is  and  can  be  no 
reason,  necessity,  or  propriety  for  discrimi- 
nation against  any  of  them.  Henoe  the 
n  L.  B.  A. 


claasification  on  the  basis  of  population,  for 
the  purpose  of  legislating  for  the  relief  of 
such  indigent  inebriates,  is  purely  arbitrary, 
and  the  act  unconstitutional,  it  is  as  clear- 
ly so  as  would  be  a  law  providing  for  the 
cars  of  insane  persona  or  the  poor  of  a  lim- 
ited number  of  oountiee  at  the  cost  of  such 
counties,  P-nd  excluding  the  insane  and  poor 
of  all  the  other  counties  of  the  state  frora 
the  operation  of  the  act.  While  we  hold  the 
law  unconstitutional  for  the  reason  stated, 
we  are  not  to  be  understood  as  holding  that 
if  tiie  primary  purpose  of  this  act  had  been 
to  ra-otect  the  public  from  the  corvsequences 
M-  drunkennesst  by  curing  the  inebriates  of 
the  disease,  time  is  saeb  a  difference  in 
the  wants  and  needs  in  this  respect  of  the 
counties  included  within  the  act  and  those 
excluded  as  to  justify  the  classification  at- 
tempted in  this  act;  for  we  are  of  the  opin- 
ion there  is  not.  Nor  are  we  to  be  under- 
stood as  holding  that  a  general  act,  uniform 
in  its  operation  throughout  the  state,  pro- 
viding for  the  treatment  of  inebriates  at  the 
expense  of  the  public,  would  not  be  a  valid 
law;  for  reclaiming  the  inebriate,  who  is  in- 
capable of  self-respect  or  self-support,  and 
restoring  him  to  society,  prepared  again  to 
discharge  the  duties  of  citizenship,  directly 
promotes  the  public  welfare.  Slate  v.  Ca8- 
sidy,  22  Minn.  321,  21  Am.  Rep.  765.  The 
act  here  in  question  being  invalid,  it  follows 
that  the  ooinplaint  In  uiis  action  fails  to 
state  a  cause  of  action,  and  that  the  demur- 
rer to  the  complaint  should  have  been  sus- 
tained. 
Order  reverted. 


John  B.  SANBORN,  Appt., 

V. 

PEOPLE'S  ICE  COMPANY,  Aespf. 

(82  Ulnn.  43.) 

Under  the  Kener*!  law,  all  persons 
bave  the  common  rlscht  to  enjoy  the  use 
of  publl'.'  waters  for  the  ordinary  purposes  of 
life,  such  aa  tMWtlng,  flBbIng,  recreation,  and 
domestic  or  Individual  uses,  lacladlng  the 
right  to  take  Ice  therefrom. 
8,  Sncli  ordlnarr  «>•■  eonatltvte  a 
rUrht  held  In  common  bjr  the  public  and  ri- 
parian owners. 

3.  Tlie  cnttins  nnd  removing  ot  lc«  In 
large  quantities  annually  for  shipment  ifnd 
sale  for  commercial  purposes  from  public 
waters,  whereby  their  natural  level  is  mate- 
rially reduced,  is  not  such  a  common  right. 

4.  Ripnrtsn  ownem,  by  virtue  of  tbclr 
owuerHlilp  and  puMKesnlon,  have  certain 

*Headnotea  by  Lswia,  J. 

Note. — For  earlier  <.'ascs  in  this  series  as  to 
rlcbt  to  cut  ke  generally,  see  Brown  v.  Cun- 
ningham (Iowa)  12  L.  R.  A.  683.  and  note; 
llarrett  v.  Rockport  Ice  Co.  (Me.)  16  L.  R.  A. 
774:  Concord  Mfg. 'Co.  v.  Robertson.  R.  ft  Co. 
(N.  H.)  18  L.  B.  A.  679;  Uarsb  v.  UcNIder 
( Iowa)  20  L.  a.  A.  333 ;  Wright  VoodcoCk 
(Me.)  25  L.  R.  A.  48» ;  Eldemlller  Ice  Co.  v. 
Gutbrle  (Neb.)  28  L.  P..  A.  S81 ;  Qeblen  Bros 
T.  Knorr  (Iowa)  36  L.  R.  A.  607.  .  . 
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■pedal  iDterMtt  Id  taeh  waters  not  enjoyed 
by  the  pabllc  In  seneral,  the  extent  ot  which 
dapenda  upon  the  nature  ot  tbe  shore  land 
and  the  character  aod  extent  of  tbe  poaaea- 
alon. 

B.  If  attch  public  vTKtcn  are  tflatvrbed 
beyond  their  natarnl  condition  by  the 
general  public  In  the  exercise  of  tbe  right  of 
common  usage,  neither  a  riparian  owner  nor 
other  common  aser  has  a  legal  remedy  to  pre> 
vent  the  same. 

6>  A  vipnrinn  owner  mnrt  by  vlrtne  of 
hia  apeclal  lutereat  as  such,  enjoin  an 
hitorfereace  with  tiuch  waters  which  disturbs 
tbclr  nntural  condition,  provided  such  owner 
1b  peculiarly  and  specially  affected  and  dam- 
aged thereby. 

7.  Cbapter  410,  Spcolal  Lnwa  1881»  la  a 
general  law  In  Its  appllcatlOD,  and  need  not 
be  specially  pleaded. 

8.  By  tb«  terMK  of  tbla  law  tbe  wntera 
of  White  Bear  Inke  are  declared  to 
be  public  waters,  and  It  la  made  unlawful 
to  artiaclally  remove  any  water  from  the 
same  for  any  purpose  whereby  the  level  of 
such  water  Is  materially  reduced. 

CntUas  and  reaaovlnv  lee  fer  tbe 
parpoae  of  ablpiuent  and  sale  In  distant 
markets  for  commercial  purposes  Is  such  an 
artlOctnl  taking  and  reuMvlng  of  water  from 
such  laka. 

A  riparian  owner  npon  the  Ink* 

may,  under  tbe  provisions  of  this  act,  en- 
Join  the  taking  of  lee  therefrom  If  such  tak- 
ing results  In  lowering  the  lake  below  its 
natural  condition,  ^xnrided  nch  owner  la 
damaged  therelv,  and  audi  taking  ia  artifl- 
rial. 

11.  But  neither  a  riparian  owner  nor 
m  eommon  naer  el  the  watem  of  ancb 
Ue  ia  entiUed  to  Invoke  the  benefit  of  rach 
law  In  cases  where  the  taking  of  luch  water 
Is  in  the  exercise  of  a  common  right. 

19.  It  appearlns  from  tbe  complaint 
In  tUa  action  that  tbe  lalce  In  «nes- 
tlon  wna  dnrlnv  twelve  yenra  low- 
ered S  feet  below  its  natural  outlet,  and 
that  the  acts  of  defendant  In  cutting  aud  re- 
moving Ice  therefrom  were  sufficient  to  re- 
duce the  volume  ot  water  one  quarter  of  an 
Inch  annaally,  and  to  caoae  a  further  de- 
ereaae  by  evaporation, — MS.  such  taking 
was  of  substantial  character,  and  entltlea  the 
shore  owner  to  tbe  right  of  Injunction  to  re- 
itnlo  the  continuance  thereof,  and  that  tbe 
complaint  atatea  a  eauae  of  action. 

13.  Tbere  la  no  defeet  ef  pnrtlea  plaln- 
ttM  In  tlila  action,  tor  tbe  reason  that,  as  ap- 
peara  from  the  complaint,  the  other  asera  ot 
the  waters  were  exercising  the  right  of  com- 
mon usage,  and  that  they  were  not  ipeciaUy 
ilamsged  hy  the  acta  complained  of. 

14.  There  la  no  defeet  of  partlee  de- 
fendant in  this  action  for  the  same  reason 
as  above  stated. 

(Lovely  and  Browne  JJ.,  ditamt.) 

(December  Id.  1900.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  sus- 
taining a  demurrer  to  a  oomplaint  med  to 
enjoin  the  removal  of  toe  from  a  lake.  £e- 

tfCfaed. 

The  facts  are  stated  in  the  opinions. 

Hcftftri.  John  B.  Sanborn,  E.  P.  San- 
born, and  Rosa  Clarke,  for  appellant: 

Such  a  wntinual  removaJ  of  ice  and  water 
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for  long  and  unlimited  pvioda  will  cndent- 
ly  destroy  Uie  lake,  and  tlie  maxim  De  mini- 
mia  turn  curat  lea  has  no  application  to  ineh 
a  case.  This  maxim  is  never  applied  to  the 
positive  and  wrongful  iuvaeion  of  one's 
property. 

I  Seneca  Road  Co.  v.  Auburn  <££.£.  Co.  6 
HUl,  170. 

In  taking  ioe  for  ooinmercial  purposes,  if 
injury  results,  an  action  will  lie  in  favor  of 
one  enfitled  to  oomplaln. 

E'idemiller  fee  Co.  v.  Gvthrie,  42  Neb.  238, 
,  28  L.  R.  A.  581,  60  N.  W.  717;  Broum  v. 
CuHningham,  82  Iowa,  612,  12  L.  R.  A.  583, 
48  N.  W.  1042 ;  Elliot  v.  Fitchburg  R.  Co.  10 
Cush.  101,  57  Am.  Dec.  86;  BigeUHo  v.  Bhaie, 
65  Mich.  341,  32  N.  W.  800;  MiU  Rivtr 
Woolt.'n  Mfg.  Co.  v.  Smith,  34  Conn.  462. 

Tbe  appellant,  as  &  riparian  owner  on  said 
White  Bear  take,  is  entitled  to  invoke  the 
aid  of  tbe  statute  to  prevent  tbe  diminishing 
of  the  waters  of  the  lake  by  the  ice  company, 
or  any  other  person  or  eorporatira. 

Ftatm  T.  Uoorhead,  61  Minn.  618,  19  L. 
K.  A.  105,  68  N.  W.  807. 

The  water  taken  by  the  ioe  company  is 
lost  to  tbe  lake  forerer,  and  has  no  relation 
whatever  to  the  amotmt  which  comes  into 
the  lake  by  way  of  springs  or  melting  snow 
or  nuns.  The  oomplaint  in  this  case  shows 
that  t^e  appellant,  as  a  riparian  owner,  has 
suffered  a  spe<nal  damage  not  common  to  the 
public,  for  which  a  private  action  to  enjoin 
the  reepondenta  from  interfering  with  sneb 
right  can  be  maintained. 

Potter  r.  Hotoe,  141  Mass.  367,  0  N.  E. 
233;  French  v.  Ootuteeticut  River  Lumber 
Co.  145  Mass.  201,  14  N.  E.  113;  Page  v. 
iiille  Laca  Lumber  Co.  63  Minn.  492,  66  N. 
W.  608.  1119;  Aldrieh  v.  Wetmore,  62  Minn. 
1&4,  63  N.  W.  1072;  Cedar  Lake  BoM  Go. 
V.  Cedar  Greek  Hy^hwiKe  Co.  79  Wis.  297; 
48  N.  W.  871 ;  JTimberly  4  C.  Co.  t.  Hewitt, 
79  Wis.  334,  48  N.  W.  373;  BtadUir  ▼.  (Me- 
ben,  61  Wis.  500.  21  N.  W.  629;  Briekner 
Woolen  ifills  Co.  v.  Be»ry,  73  Wis.  229,  40 
N.  W.  809;  Patten  Paper  Co.  v.  Kaukauna 
Water  Power  Co.  70  Wis.  659,  35  N.  W.  737 ; 
Mill  River  Woolen  Mfg.  Co.  v.  Smith,  34 
Conn.  462;  Yatea  v.  Milwaukee,  10  Wall. 
497,  10  L.  ed.  934;  Haskell  r.  Ifew  Bedford, 
108  Mass.  208;  Brayton  v.  FaU  River,  113 
Mass.  218,  18  Am.  Rep.  470;  Biggins  v. 
Fletnington  Water  Co.  36  N.  J.  Eq.  638; 
Smith  V.  Youmans,  96  Wis.  108,  87  U  R.  A. 
286,  70  N.  W.  1116. 

Messrs.  Ihsrmumt  *  Moom,  lor  respoiid- 
ent: 

It  is  a  well-known  fact  that  flie  waters  of 
our  lakes  are  receding  oonstantiy,  dvoi  in 

those  not  beiug  used  as  ioe  fields. 

Lamprey  v.  State,  52  Minn.  191,  IB  L.  R. 
A.  670,  53  N.  W.  1138. 

The  waters  of  the  lake  are  public  waters, 
and  belong  to  the  state  in  it*  sovereign  oa- 
pa  city. 

Laws  1807,  chap.  267. 

Tbe  plaintifT  has  not  any  property  right 
in  the  water,  nor  to  have  ilt-sradi  bi»  lajod. 
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The  state  may  lower  the  water  of  the  lake, 
drain  the  lake,  or  raise  it  to  high-water 
mark,  witliout  making  otmipensation  to  the 
riparian  owner. 

Minneapolis  Mill  Co.  v.  8t.  Paul  Water 
Comra.  5(S  Minn.  488,  68  N.  W.  33 ;  Re  Min- 
nstonka  Lake  Imj»-ovement,  58  Minn.  513, 
58  N.  W.  295 ;  Qntadok  v.  Northioeatem  Im- 
prov.  &  Boom  Co.  73  Minn.  87,  75  N.  W.  894; 
Red  River  Roller  UHU  T.  Wright,  30  Minn. 
253.  44  Am.  Kep.  194,  16  N.  W.  167. 

ThB  state  owns  in  it*  sovereign  capacity, 
in  trust  for  the  oominmi  use  of  all  tiie  peo- 
ple. Consequently,  the  public  have  the  same 
rigbte  in  the  waters  of  the  lake  (so  far  as 
unrestrained  by  statute)  aa  they  would  have 
in  game  if  not  restricted  by  statutory  provi- 
sions, and  therefore  the  defendant  has  a 
right,  so  long  as  the  state  doee  not  interfere, 
to  take  ice  from  Uie  lake. 

Lamprey  y.  State,  52  Minn.  108^  18  L.  R. 
A.  670>  58  N.  W.  1139;  State  t.  Rodman,  SB 
Minn.  400.  59  N.  W.  1098;  People's  Gas  Co. 

Tyncr,  131  Ind.  277,  16  L.  R.  A.  443,  31  N. 
E.  59;  Totcnaend  v.  State,  147  Ind.  628,  37 
L.  R.  A.  294,  47  N.  E.  19 ;  Weetmoreland  de  0. 
Katural  Gas  Co.  v.  DeWitt,  130  Pa.  247,  S 
L.  R.  A.  731,  18  Atl.  724. 

The  taking  of  ioe  is  a  public  use,  and 
everyone  is  entitled  to  take  toe  in  public  wa- 1 
tera,  as  ot  oomnion  right,  so  long  ae  no  tres- 
pass is  committed  in  the  taking,  imlesB  for- 
bidden by  statute. 

Lamprey  v.  State,  52  Minn.  181,  18  L.  R. 
A.  670,  68  N.  W.  1130;  Oould,  Waters,  2d 
ed.  S  191)  9  Am.  &.  Eng.  E^o.  Law,  1st  ed. 
p.  859  id);  West  Rosebury  v.  Stoddard,  7 
Allen,  170;  Hittinger  v.  Eamea,  121  Mass. 
546;  Oage  v.  Bteinhrausa,  131  Mass.  222; 
Peoples  lee  Co,  v.  Do/venport,  149  Mass. 
322,  21  N.  E.  385;  Hiekey  v.  Hazard,  3  Mo. 
App.  480;  Wood  v.  Fowler,  26  Kan.  689,  40 
Am.  Rep.  330;  Woodman  Pitman,  79  Me. 
458,  10  AU.  321. 

A  luidowner's  riparian  rlglita  are  subject 
to  the  rights  of  the  puUie  to  use  the  waters 
for  lawful  purpose^  ud  <me  making  such 
use  of  tiie  waters,  in  the  absence  of  negli- 
gence, is  not  liable  for  damages  resulting  to 
the  riparian  estate  from  such  use. 

Doucette  v.  Little  Falls  Improv.  rf  Jfav. 
Co.  71  Minn.  206,  73  N.  W.  847;  Coyne  v. 
Mustiattippi  <£  R.  River  Boom  Co.  72  Minn. 
533,  41  L.  R.  A.  494.  76  N.  W.  748. 

The  state  alone  can  prosecute  such  an  ac- 
tion ae  plaintiff  has  brought. 

West  Roxbury  v.  Stoddard,  7  Allen,  158; 
Sicanson  v.  Mississippi  d  R.  River  Boom  Co. 
42  Minn.  532,  7  L.  R.  A.  673,  44  K.  W.  986; 
Shaubut  V.  St.  Paul  d  S.  C.  R.  Co.  21  Minn. 
502;  Bamum  Minnesota  Transfer  R.  Co. 
83  Minn.  386,  23  N.  W.  638;  Fay  v.  ^'alem  A 
v.  Aqueduet  Co.  Ill  Abas.  27. 

Im^HM,  J.,  ddlTered  the  opinion  of  the 
oonrt: 

The  oomplaint  in  this  action  alleges,  in 
substance,  that  the  plaintiff  now  aind  for 
twelve  years  has  been  the  owner  of,  and  in 
possession  o^  eertain  real  estate  bordering 
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(m  White  Bear  lake,  in  the  village  of  White 
Bear,  Ramsey  oounty,  Minnesota;  that  the 
shore  line  of  said  premises  along  the  lake 
is  175  feet;  that  plaintiff  has  made  certain 
improvements  thereon,  consisting  of  a  dwell- 
inrr  house,  a  stable,  outhouses,  etc.,  of  the 
value  of  $10,000,  and  that  the  value  thereof 
consists  mainly  in  the  connection  of  the 

?>ren)ises  with  the  waters  of  the  lake.  It  is 
urther  alleged  that  White  Bear  lake  is  nat- 
urally a  large  body  of  pure,  clear,  spring 
water,  covering  an  area  of  2,400  acres  of 
land,  contiguous  to  the  dtiee  of  St.  Paul, 
Minneapolis,  and  Stillwater,  has  a  reputa- 
tion as  a  hoilth  resort,  and  is  largely  patron- 
ized in  the  summer  season  for  the  purposes 
of  recreation,  pleasure,  and  health,  to  ac- 
commodate which  demand  many  cottages 
have  been  built  on  the  lake  shore;  that  the 
waters  of  the  lake  are  used  by  such  occu- 
pants, including  plaintiff,  for  the  purposes 
of  boating,  fishing,  bathing,  general  recrea- 
tion, and  for  domestic  and  household  purpos- 
es. It  is  further  charged  that  defendant  cor- 
poration has  for  more  than  twelve  years  an- 
nually cut  and  removed  therefrom  more  than 
76,000  tone  of  ice,  and  shipped  the  some  to 
St.  Paul  and  distant  markets,  and  disposed 
of  the  same  for  oooumercial  purposes,  is  still 
engaged  in  tiie  act  M  removing  large  quan- 
titiea  of  ice  for  anch  oommerdal  purposes, 
and  that,  the  opening  of  Urge  areas  of 
watn  to  the  aeUon  of  nie  air,  great  quan- 
tities of  water  evaporated  annually.  It  is 
further  atated  that  the  action  of  defendant 
in  ao  removing  the  ice  for  the  period  of 
twelve  years  has  had  the  effect  of  reducing 
the  waters  more  than  2  feet,  resulting  in  ex- 
posing shoals  and  bars,  causing  weeds  to 
grow  on  the  exposed  shores,  and  rendering 
the  beadi  and  shore  unsightly,  and  unfit  for 
pleasure  and  health.  It  is  alleged  tiiat, 
since  defendant  commenced  to  take  out  the 
ice  as  stated,  there  has  been  no  overflow  from 
the  aame  through  the  natural  outlet,  and 
that  tiie  water  level  has  been  redvoed  below 
the  natural  outlet  by  the  said  acts  of  defend- 
ant As  special  damages  thereby  eanaed  to 
plaintiff,  it  la  allc^^  that  plaintiff  had  con- 
structed a  bath  house  and  pier  for  the  re- 
quirements of  bathing  and  boating,  and  that 
when  so  constructed  the  water  at  sudi  points 
was  2  feet  in  depth,  and  as  a  result  of  de- 
fendant's acts,  in  so  lowering  the  lake,  there 
has  been  exposed  in  front  of  plaintiff's  prem- 
ises an  unsightly  bar  of  sand,  in  width  150 
feet,  and  that  in  order  to  reach  the  water  it 
is  necessary  to  extend  the  pier,  and  that 
such  improvements  are  being  rendered  use- 
less, to  defendant's  damage  of  91,600.  The 
action  is  brought  to  restrain  defei^Uuit  from 
further  cutting  and  removing  ice. 

To  this  oomplaint  defendant  demurred  up- 
on four  awarate  grounds:  (1)  That  the 
complaint  does  not  state  facts  suiBcient  to 
constitute  a  cause  of  action;  (2)  defect  of 
parties  defendant;  (3)  defect  of  parties 
plaintiff;  (4)  that  plaintiff  baa  no  legal  ca- 
pacity to  sue.  The  court  below  susbUned 
the  donurrer,  and  plaintiff  appealed.  . 
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In  respect  to  all  bodies  of  puUie  water,  in 
oommon  with  riparlui  owners,  the  public 
have  the  ordinary  rights  of  usage.  These 
include  the  right  of  boiating,  fishing,  and  the 
use  of  the  water  or  ice  for  the  ordinary  pur- 
poses. In  these  respects,  a  riparian  owner 
has  no  exclusive  or  peculiar  privileges. 
There  are  certain  interests  and  rights  vesled 
in  the  shore  owner  which  grow  out  of  his 
special  connection  with  sutA  waters  aa  an 
owner.  These  rights  are  oommon  to  all  ri- 
pariui  owners  on  the  same  body  of  water, 
and  tliey  rest  entirely  upon  the  fact  of  title 
in  the  fee  to  the  shore  land.  Among  such 
mav  be  mentioned  the  right  of  accretions 
and  the  right  of  access.  Again,  there  may 
be  certain  special  rights  peculiar  to  each 
shore  owner  according  to  the  nature  of  his 
poBScMion,  which  includes  the  eharaetar  and 
value  of  his  improvements.  It  Is  elementary 
that  the  shore  owner  may  prevent  an  injury 
to  his  land  by  the  lowering  or  raising  m  tiie 
waters  beyond  the  natural  limits  of  low 
and  high  water  mark,  by  artificial  means, 
not  in  the  exercise  of  rights  oommon  to  all, 
unless  such  act  be  expressly  authorized  by 
law.  The  extent  of  the  injury  depends  upon 
the  condition  of  the  shore  land  and  the  na- 
ture of  the  possession.  If  there  is  a  remedy 
for  an  injury  caused  the  artlflciM  raising 
of  the  water  above  the  natuiul  line,  thus 
flooding  a  meadow,  there  is  also  a  rem- 
edy to  prevent  exposure  of  an  unsightly  and 
unhealthy  marsh  by  artifldally  drawing  oiT 
the  water  below  the  natural  level..  It  is  im- 
material for  what  purpose  the  shore  land  is 
used,  if  it  be  a  lawful  use.  There  is  no  dis- 
tinction in  this  respect  between  a  farm  and 
a  summer  residence.  Employment  of  oon- 
tiguous  land  for  the  purpose  of  pleasure,  rec- 
reation, and  health,  constitutes  such  a  use 
of  adjacent  bodies  of  public  water  aa  to  com- 
mand a  remedy  for  an  interference  with  its 
natural  condition.  Kimherly  d  C.  Co.  r. 
Hticitt,  7&  Wis.  334,  48  N.  W.  S73. 

But,  even  if  plaintiff  is  In  a  position  to 
call  upon  the  courts  to  redress  an  injury 
caused  iu  this  manner,  it  is  claimed  by  de- 
fendant that  it  is  justified  in  what  it  has 
done,  and  in  continuing  so  to  do  in  the  fu- 
ture, because  it  is  only  enjoying  the  commou 
privilege  open  to  the  public  Defendant  is 
mistalten  in  ite  view  of  the  nature  of  the 
common  or  public  privilege  of  taking  water 
or  ice  from  the  lake.  Such  privileges  are 
limited  to  those  rights  which  are  enjoyed  by 
the  public  in  common  with  riparian  owners. 
This  privilf^  is  based  upcm  the  considera- 
tion of  its  personal  nature;  such  a  right  as 
may  be  ordinarily  used.  Any  man,  woman, 
or  child  is  accorded  an  equal  opportunity  in 
the  -use  of  such  advantages.  The  door  is 
shut  to  no  one,  if  the  means  of  access  have 
been  provided.  But  the  very  purpose  which 
has  caused  the  development  of  the  law  estAb- 
lishing  the  right  would  be  destroyed  if  the 
principle  were  extended  to  protect  an  unlim- 
ited trafUc  by  shipment  to  a  distant  market. 
The  taking  of  ice  for  the  purpose  of  shipment 
to  a  distant  market,  for  the  purposes  of  sale, 
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wiUurat  regard  to  its  effect  upon  the 
moa  oaer,  is  not  the  a»rcise  of  a  aominoB 
right.  It  is  true  that  public  waters  are  free 
and  open  to  all  for  commercial  purposes  to 
the  extent  that  common  ri^ts  are  not  en- 
croached upon.  The  taking  of  water  or  ice 
by  common  right  may  result  in  destroying 
the  source  ot  supply,  and  no  riparian  owner 
or  other  common  user  can  comi^ain.  But 
when  use  is  made  of  such  water  for  oommer- 
eial  purposes,  not  of  coaunon  right,  then  the 
right  to  BO  use  ceases  at  the  pcnnt  where  the 
conflict  of  interest  with  the  oommon  user 
commences.  It  is  true  that  the  public  itself 
may  grant  the  right  to  do  that  which  oould 
not  otherwise  be  lawfully  done,  iftnncapo- 
lit  Aim  Co.  V.  8t.  Paul  Water  Comrg.  50 
Minn.  485,  68  N.  W.  33.  But  the  defendant 
does  not  dum  the  benefit  of  any  auefa  stat- 
ute. On  the  contoary,  appellant  iuroked  to 
his  aid  chapter  410,  Special  Iaws  1881, 
which  declares  that  White  Bear  lake  shall 
forever  remain  free  and  open  for  the  oom- 
mon and  public  use  of  all  citizens  of  thh 
state;  and  it  is  further  in-ovided  that  the 
waters  of  said  lake  shall  never  be  lowered  or 
diminished  by  any  artificial  means,  and  be 
connected  with,  used,  or  applied  to  any  use 
or  purpose,  public  or  private,  by  any  person, 
persons,  or  corporation,  public  or  private. 
This  is  a  public  act,  dealing  with  the  inter- 
est of  the  general  public,  and  it  was  not  nec- 
essary to  plead 'it. 

While  plaintiff  has  a  remedy  independent- 
ly of  this  statute,  he  is  neverUieless  protect- 
ed by  its  provisions.  If  there  is  any  remedy 
under  this  act  for  the  taking  of  the  waters 
of  the  lake  by  the  ordinary  users  by  common 
right,  the  state  is  the  only  party  which  could 
enforce  the  remedy.  But  the  law  also  pro- 
hibits the  taking  of  water  by  artificial 
means,  and  if  audi  taking  by  artifidal  means 
results  in  special  injury  to  a  riparian  owner, 
as  all^^  In  the  oraiplaint,  then  such  owner 
may  sue  in  his  own  name  to  enforce  that 
which  is  declared  unlawful  by  the  statute. 
Within  the  meaning  of  this  act,  the  taking 
of  Ice  as  a  business,  for  shipment  to  a  dis- 
tant market  for  sal^  is  not  an  ordinary  use 
of  the  waters  by  common  right,  but  is  an  ar- 
tificial taking. 

After  what  has  been  written,  it  is  evident 
that  there  is  no  defect  of  parties  plaintiff  in 
this  action,  since  the  plaintiff  has  shown 
himself  specially  affected  by  defmdant's 
acts,  on  account  of  his  peculiar  relations  to 
the  water,  not  shared  in  common  Iqr  other 
shore  owners. 

It  is  equally  dear  that  there  is  no  defect 
of  parties  defendant.  So  fax-  as  the  com- 
plaint dtacloses,  the  use  made  of  tiie  waters 
by  otlier  persons  is  only  such  use  as  by  com- 
mon right  they  are  entitled  to. 

We  come  now  to -the  final  position  taken 
by  respondent,  and  that  is,  conceding  all 
other  questions,  still  the  complaint  does  not 
coustitutc  a  cause  of  action,  because  no  sub- 
stantial decrease  in  the  water  of  the  lake  has 
been  shown  as  a  result  of  defendant's  act  in 
cutting  ice.   The  learned  triaj  judge  seems 
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to  have  disposed  of  the  case  upon  this  theo- 
ry. Taking  judicial  notice  tiiat  a  cubic  foot 
of  water  weighs,  in  round  numbers,  62^4 
pounda,  and  tmit  water  expands  one  eleventh 
in  freezing,  a  computation  shows  that  75,- 
000  tons  of  ice,  when  reduced  to  water,  would 
amount  to  about  one  quarter  of  an  inch, 
when  spread  over  the  entire  area  of  the  lake. 
In  the  twelve  years,  this  would  amount  to  3 
inches.  So  small  an  amount  of  water  was 
considered  trifling,  and  not  likely  to  affect 

Elaintiff's  property.  This  computation, 
owever,  does  not  take  into  account  the 
amount  of  evaporation  caused  by  removing 
the  ice,  and  thus  exposing  the  water  to  the 
air.  It  is  further  claimed  that  the  constant 
falling  of  the  water  was  due  to  other  natural 
causes,  such  as  the  effect  of  drainage  and 
tilling  of  the  land.  In  thus  considering  tin* 
question,  an  important  consideration  has 
been  overlooked.  It  is  positively  alleged  in 
the  complaint  tbaX  during  the  twelve  years 
there  has  been  no  water  flowing  out  of  the 
lake,  the  water  level  always  being  below  the 
natural  outlet.  If  this  be  true,  then  all  of 
the  natural  increase  by  rainfall,  snow,  and 
springs  would  tend  to  increase  the  volume, 
unless  the  increase  were  overbalanced  by  the 
natural  decrease.  To  whatever  extent  the 
water  was  reduced  by  defendant,  to  that  ex- 
tent the  level  was  reduced  below  Uie  natural 
condition.  In  other  words,  if  defendant  had 
not  removed  the  3  inches  of  water,  that 
much  additional  water,  together  with  what- 
ever, if  any,  was  lost  by  the  alleged  artificial 
evaporation,  would  still  be  in  Uie  lake.  It 
would  be  different  in  tha  case  of  a  running 
stream,  where  the  amount  taken  would  be 
immediately  puj^lied.  Here  plaintiff  is  enti- 
tled to  the  natural  condition,  and  only  asks 
tiiat  the  result  be  not  made  worse  by  artifi- 
cial means. 

The  amount  of  water  taken  up  ia  not  ma- 
terial. If  the  interference  is  persistent,  and 
BubsLinbially  reduces  the  natural  level  of  the 
lake,  it  is  suf&cient.  If  there  was  a  fall  of 
2  feet  in  twelve  years,  according  to  the 
mathematical  demonstration  submitted  'by 
respondent,  defendant  is  charged  with  caus- 
ing one  twelfth  of  t^at  amount.  While  such 
amount  averagee  amall  for  eadi  year,  yet  it 
is  definite  persistent,  and,  if  continued,  will 
be  serious.  Such  an  interference  ia  not  triv- 
ial. It  is  substantial.  The  amount  of  dam- 
ages in  such  cases  is  not  material,  if  it  be 
some  definite  amonnt.  Potter  t.  Howe,  141 
Mass.  357,  6  N.  E.  238.  The  complaint  oom- 
pliea  with  these  requirements,  and  states  a 
good  oause  of  aotion. 

Zrftvelr  and  Brown,  JJ.,  dissenting: 
The  decision  in  this  caae  is  so  at  variance 
with  the  law  as  we  imderstand  it  Uiat  we 
are  unable  to  concur  with  the  majority  of 
the  court.  Tlie  substantial  facts  in  thits 
case  are  that  plaintiff  is  the  owner  of  a 
summer  residence  on  the  shores  of  White 
Bear  lake,  with  extensive  and  valuable  im- 
provrmt^nts  thereon,  and  he  s^eks  an  injunc- 
tion restraining  defendant,  a  corporation  en- 
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gaged  in  string  loe  for  sale  to  the  people  of 
8t.  Paul  and  outer  distant  points,  from  cut- 
ting or  removing  ice  therefrom,  upon  the  as- 
serted equitable  claim  that  its  acts  in  that 
respect  lower  the  lake  one  fourth  of  an  inch 
each  year,  and  tend  to  render  its  shores  un- 
sightly and  tlie  lake  unfit  for  pleasure.  Tfae 
court  below  held  that  the  complaint  pre- 
sented no  equities;  that  the  damage  result- 
ing from  a  lowering  of  the  lake  one  fourth  of 
an  inch  each  year,  if  amounting  to  a  dam- 
age or  injury  at  all,  was  too  trifling  to  war- 
rant the  serious  consideration  of  a  court  of 
equity, — and  sustained  the  general  demur- 
rer to  the  complaint.  Tlie  majority  of  this 
court  hold  to  the  contrarv,  and  reverse  the 
learned  district  judge.  We  think  our  asso- 
ciates are  in  error,  both  upon  principle  and 
authority. 

In  those  courts  whwe  the  titie  to  the  bed 
of  navigable  lakes  and  rivers  is  held  to  be 
in  the  state,  the  waters  tlwreof  are  also  held 
to  be  public  property,  held  by  the  state  in 
its  sovereign  capacity,  as  trustee  for  public 
use  [Lamprey  v.  State,  52  Minn.  198,  18  L. 
R.  A.  070,  53  N.  W.  1139)  ;  and  the  right  to 
take  ioe  for  use  or  sale,  or  use  of  the  waters 
for  Hailing,  boating,  and  other  lawful  pur- 
posef*.  is  common  to  all,  and  In  sudi  waters 
or  ice  the  riparian  owners  have  no  special 
or  superior  right.  As  said  in  People's  Ico 
Co.  7.  Davenport,  149  Mass.  324,  21  N.  E. 
386;  "It  is  too  well  settled  to  be  disputed 
that  the  property  in  the  great  ponds  is  in  the 
commonwealth;  that  the  public  have  the 
right  to  use  them  for  fishing,  .  .  .  boat- 
ing, .  .  .  cutting  ice  for  use  or  sale,  and 
ot^er  lawful  purposes ;  and  that  the  owners 
of  the  shores  have  no  exclusive  rights  in 
them."  Sudi  is  the  law  in  this  state,  unless 
changed  1^  this  decision.  Lamprey  t.  State, 
52  Minn.  198, 18  L.  B.  A.  070,  63  N.  W.  1139. 
In  this  case  it  was  held,  as  a  result  of  a  care- 
ful review  of  the  judicial  dicta  in  England 
and  in  this  count^  upon  this  subject,  that 
"meandered  lakes  .  .  .  are  not  adapted 
to,  and  probably  ne\-er  will  be  used  to  any 
great  extent  for,  commercial  navigation,  but 
they  are  used,  and  as  pt^ulation  increases, 
and  towns  and  cities  are  built  up  in  their 
vicinity,  will  be  still  more  used,  by  the  peo- 
ple for  sailing,  rowing,  fishing,  fowling,  bath- 
ing, skating,  taking  water  for  domestic,  agri- 
cultural, and  even  city  purposes,  cutting  ice, 
and  other  public  purposes,  which  cannot 
now  be  enumerated  or  even  anticipated.  To 
hand  over  all  these  lakes  to  private  owner* 
ship,  under  uiy  old  or  narrow  teat  of  naviga- 
bility, would  be  a  great  wrong  upon  the  pub- 
lic for  all  time,"  etc.  62  Minn.  199,  200,  18 
L.  R.  A.  678,  53  N.  W.  1143.  We  heartily 
concur  in  this  view,  and  seriously  anticipate 
the  result  of  the  majority  opinion,  in  giving 
to  riparian  owners  the  power,  by  reason  of 
their  construction  of  expensive  improve- 
ments for  private  use  upon  their  shore  prop- 
erty, to  interfere  with  the  common  right  of 
the  people  in  these  waters,  will,  as  expressed 
by  the  learned  judge  (Mitchell,  J.),  in  the 
case  last  cited,  result  in  a  great  wj$ng  to  the 
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public  for  all  time,  the  extent  of  which  can- 
not perhaps  now  be  enumerated,  or  even  au- 
tioiruted.  It  was  distinctly  held  in  Minne- 
apolis Mill  Co.  Y.  St.  Paul  Water  Comra.,  56 
Minn.  485,  68  N.  W.  33,  that  the  rights  of 
riparian  ownera  in  and  to  public  waters  are 
subordinate  and  inferior  to  the  public  uses 
thereof.  It  was  further  held  in  that  ease 
(Collins,  J.)  that  "the  right  to  draw  from 
them  [public  waters]  a  supply  of  water  for 
the  ordinai-y  use  of  citjes  in  their  vicinity  is 
such  a  public  use,  and  has  always  been  so 
recognized."  Such  we  believe  to  be  the  law 
everywhere,  except  in  Wisconsin,  and  per- 
haps Bome  other  states,  where  the  title  to 
the  bed  of  such  waters  is  in  the  shore  own- 
ers. 

The  majority  opinion  gives  faint  reoogni- 
Uon  to  tliis  principle,  but  avoids  its  inevit- 
able logical  results  on  two  theories,  viz.: 
First,  that  the  right  to  take  ioe  from  such 
wntera  ia  individual  or  personal,  and  mu&t 
be  limited  to  quantities  sufficient  for  per- 
sonal  or  individual  use;  and,  second,  uiat 
tlte  riparian  owner  has  in  fact  apeiial  and 
exclusive  rights  in  such  waters,  measured 
and  fixed  by  the  dharacter  of  his  improve- 
ments  upon  the  shore  property.  We  r^rd 
both  theories  as  nnsound,  fallacious,  inimi- 
cal to  the  public  good,  and  the  latter  theory 
as  judicial  class  legislation  of  a  very  pro- 
nounced type.  The  majority  say,  in  speak- 
ing with  reference  to  the  rights  and  privi- 
leges of  the  people  to  take  water  or  ice  from 
public  waters:  "This  privilege  ia  baaed 
upon  the  consideration  of  its  personal  na- 
ture. Any  man,  woman,  or  ohila  is  accorded 
an  equal  opportunity  in  the  use  of  such  ad- 
vantages." Hie  effect  of  the  holding  in  tiiis 
case  is  to  limit  the  privilege  to  pownal  ne- 
cessities. None  of  the  authorities  make  any 
sndi  distinction.  They  all  hold  that  lee  may 
be  taken  for  use  or  sale,  and  we  have  found 
no  case  where  the  right  has  been  confined  to 
personal  or  individual  uses.  The  principle 
of  law  applicable  to  fishing  or  fowling  is  ap- 
plied in  the  water  and  ice  cases,  and  no  court 
ever  has  limited  the  right  to  fish  or  hunt 
game  to  personal  necessities. 

But  it  is  held  in  the  majority  view  that  a 
necessary  distinction  exists  as  to  the  limit 
of  the  use  by  the  public,  and  that  ice  cannot 
be  taken  by  the  [Kiblic  from  these  lakes  for 
such  use  in  unlimited  quuitities,  although 
we  are  left  eaiareiy  in  the  dark  as  to  what 
would  be  a  proper  or  linkited  use,  as  distin- 
guished fr<Hn  an  improper  and  unlimited 
use.  The  legislature  has  not  regulated  this 
subject,  and,  if  this  court  can  do  so,  its  con- 
clusions must  rest  wholly  upon  the  facta  as 
alleged  in  the  complaint, — that  tiie  quantity 
taken  by  defendant, — "more  than  75,000 
tons  annually, — after  storing  a  large  portion 
of  the  same  in  ice  houses  for  the  time  being, 
it  has  shipped  away  to  St.  Paul  and  more 
distant  marts  of  commerce,  and  disposed  of 
the  Btune  for  oommereial  purposes,  at  re- 
mote points  from  the  shores  of  said  lake, 
where  no  part  or  portion  of  the  same  can  be 
ntumed  to  the  ahorfla  of  eald  WMte  Bear 
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'  lake."  And  while  other  causes  as  set  forth 
in  the  complaint,  and  conceded,  have  low- 
ered the  lake  in  question  to  the  extent  stated 
in  the  majority  opinion,  yet  it  was  admit- 
ted by  counsel  on  the  hearing  that  the  re- 
moval of  ice  therefrom  by  the  defendant 
against  whom  the  injunction  is  sought  had 
only  diminished  the  shore  line^  by  its  acta, 
one  quarter  of  an  inch  each  year,  whidh 
seems  to  us  an  insufficient  basis  to  entirely 
destroy  a  valuable  business  by  injunction, 
simply  because  it  might  be  unreasonable  in  a 
case  where  no  limit  has  been  fixed  upon  the 
common  rights 

The  easy  solution  that  suggests  itself,  by 
reason  of  the  capacity  of  one  person  to  take 
more  ice  than  another,  where  no  limits  are 
prescribed  in  the  law,  ia  not  1^  injunctioB 
to  restrain  a  right  whidi  is  common,  and  the 
effort  to  do  so  in  this  case  givee  to  the  shore 
owner  a  special  privilege,  which  depends  m- 
tirely  upon  the  extent  of  his  improvements, 
and  this  is  the  contention  of  the  appellant, 
for  upon  no  other  ground  can  the  relief 
granted  be  sustained.  And  the  majority 
opinion  is  an  adoption  of  the  doctrine  that 
the  riparian  owner,  by  reason  of  exten^ve 
improvements  upon  ms  property,  placed 
there  for  comfort  and  pleasure  during  the 
summer  season,  baa  special  rights  and  privi- 
leges superior  to  the  public,  and  other,  but 
less  pretentious,  shore  owners,  who  have  not 
made  improvements  of  the  same  character. 

We  are  unable  to  give  weight  to  those  ooo- 
siderations  which  control  the  majority  of  the 
court.  We  regard  the  public  waters  of  this 
state  Of  the  CMnmcm  property  at  all  the  peo- 
ple to  the  extent  of  audi  natural  uid  rea- 
sonable uses  as  the  neoessitlea  of  life  require, 
and  It  seems  to  ns  that  sueh  uses  by  the 
oonunon  people  a>re  a  realily  rather  than  a 
legal  myth,  and  paramount  to  the  individual 
whims,  caprices,  and  pleasures  of  those  who 
adapt  their  own  property  to  luxuries.  Com- 
pared to  the  practical  b^efite  which  the  use 
of  ice  affords  to  the  inhabitants  of  the  cities 
adjoining  White  Bear  lake,  t3ie  advantages 
and  pleasures  of  any  shore  owner  are  insig- 
nificant. And  when  a  st^  is  taken  in  Uie 
direction  of  destroying  the  rights  oi  the 
many  for  the  exclusive  benefit  of  the  few,  by 
means  of  an  injunctiML  restraining  the  cut- 
ting of  ice  which  vill  result  ia  lowering  the 
lake  only  one  fourth  of  an  ineh,  it  seems  to 
us  that  there  is  a  plain  requirement  for  the 
application  of  the  rule,  De  minimis  non  curat 
lea.  If  the  right  to  take  ice  is  a  puUie 
right,  as  conceded,  this  court  has  no  author- 
ity to  say  how  much  or  how  little  any  pMwin 
can  take  for  public  use.  In  the  absence  of 
legislative  regulation,  if  any  unreasonable 
use  is  made  of  public  waters,  and  a  public 
injury  follows,  the  remedy  belongs  to  the 
public,  as  in  other  cases  of  public  wrongs 
and  nuisances.  West  Roxbury  v.  Btoddardf 
7  Allen,  158-170.  But  to  concede  that  ice 
may  be  taken  from  these  lakes  for  oommon 
use  by  "every  man,  woman,  and  child,"  and 
to  hold  that  such  right  is  limited,  or.in  this 
ease  denied,  to  the  d^endaa^  without  fixing 

Digiiized  by  Google 


IHML 


Sahbobh  t.  People's  Ice  Comfahv. 


88S 


the  limit,  is,  in  effect,  to  give  to  the  public  a 
privily  which  they  cannot  enjoj.  But  if 
the  necessity  for  the  use  is  the  test, — and  we 
apprehend  that  the  l^slature  and  the 
courts  can  make  no  other, — there  is  nothing 
in  the  complaint  that  charges  any  unreason- 
able usage  beyond  such  necessity,  or  extends 
such  appropriation  further  than  the  natural 
and  ordinaiy  uses  to  vrhich  the  commodity 
is  applied,  uid  we  do  not  suppose  that  any- 
one  will  claim  that  an  unnecessary  or  un- 
reasonaUe  use  will  be  assumed  whers  it  is 
not  alleged.  If  ice  cannot  be  taken  in  the 
way  adt^ted  by  defendant,  as  set  forth  in 
the  complaint,  for  use  by  the  residents  of 
the  large  cities  adjoining  White  Bear  and 
other  lakes  in  their  vicinity,  there  would 
seem  to  be  but  one  resource  left, — to  manu- 
facture that  commodity,  as  in  southern  cli- 
mates,— ^whioh  would  be  very  expensive,  and 
a  deprivation  of  its  benefits  to  many;  and,  if 
the  complaint  wMdi  is  upheld  in  this  case 
furnishes  the  criterion  of  limitation  to  be 
applied,  tJie  means  even  of  ice  manufacture 
must  not  be  taken  from  the  lakes  or  streams, 
but  the  consumer  must  depend  upon  the  be- 
neficence <■(  heaven,  rather  than  the  bounte- 
ous earth,  to  furnish  rain  for  that  purpose, 
before  it  has  fallen  into  these  waters  and  be- 
come a  part  thereof.  This  rather  far- 
fetched conclusion  seems  to  us  but  the  logi- 
cal  reductio  ad  abturdum  of  the  claim  pre- 
sented in  the  complaint. 

We  should  long  hesitate  to  aocept  a  rule 
that  would  work  such  an  injustice  to  the  in- 
herent rights  of  our  people,  and  we  do  not 
see  any  particular  force  in  the  distinction 
between  the  right  of  the  individual  living  in 
the  cities  adjoining  the  lake  to  take  water 
or  ice  therefrom  personally,  and  forbids  him 
the  same  right  when  derived  through  the 
customary  methods.  It  requires  no  stretch 
of  fancy  to  recognize  the  well-known  fact 
that  but  few  take  ice  from  the  public  wa- 
ters, and  place  the  same  in  receptacles  for 
their  consumption.  The  use  of  ice  by  the 
citizen,  which  is  almost  as  necessary  as  wa- 
ter, depends  upon  the  intezrentlca  of  those 
who  are  engaged  in  the  business  of  eattii^ 
and  storing  it  for  delivery  to  private  per- 
sons. In  a  meanure,  such  persons  are  the 
agents  of  iHi  who  need  ice,  and  upon  whom 
the  people  rely  and  depend  to  obtain  that  ne- 
cessity. Such  a  course  reduces  the  price  of 
the  oommodity,  and  furnishes  benefits  much 
more  advantageously  tlian  if  each  individual 
was  required  to  do  that  which  many  are  not 
able  to  do.  And  if  the  private  individual 
lias  a  right  to  take  ice  for  his  own  use,  and 
several  cannot  do  the  same  thing  through 
anothear,  it  is,  in  the  way  we  live  and  move 
and  have  our  being  at  the  present  day,  a 
very  barren  right  to  each. 

We  do  not  think  there  is  any  weight  in 
the  suggestion  Uiat  there  is  no  outlet  to 
White  Bear  lake.  It  is  conceded  to  be  a  pub- 
lie  body  of  water,  and  the  fact  that  it  has 
no  outlet  is  wholly  irrelevant  to  the  ques- 
tion. The  truth  undoubtedly  is  that  thii^ 
lake  ie  fed  by  springs,  and,  tike  many  others 
SI  L.  B.  A. 


of  the  public  waters  <tf  this  state,  by  rea- 
son of  the  cultivation  of  the  soil,  evapora- 
tion, and  other  causes,  has  to  some  extent 
receded  in  the  quantity  of  its  waters,  al- 
though by  acts  of  defendant  to  no  greater 
extent  than  3  inches  in  twelve  years,  or  one 
foot  in  fifty  years. 

The  principles  which  we  have  stated  above 
are  not  new,  but  are  supported  by  an  un- 
bndcm  lins  of  auUtorities  of  the  most  re- 
spectable courts  in  this  country.  Gould, 
Wsiters,  3d  ed.  191;  Braatoia  v.  Rookport  Ice 
Co.  77  Me.  100;  Woodman  v.  Pitman,  79  Me. 
456,  10  Atl.  321;  McFadden  v.  Haynes  £  D. 
Ice  Co.  86  Me.  319,  29  Atl.  1068;  West  Rox- 
bury  V.  Stoddard,  7  Allen,  158;  Paine  v. 
Woods,  108  Mass.  ICO;  Hittinger  v.  Fames, 
121  Mas!^.  539;  Wood  v.  Fotoler,  26  Kan.  682. 
40  Am.  Rep.  330;  BossG  v.  Thom<is,  3  Mo. 
App.  472;  Broton  t.  OunniT^gham,  82  Iowa, 
512, 12  L.  R.  A.  683,  48  N.  W.  1042. 

The  majority  opinion  is  based  in  part  on 
chapter  410,  Special  havrs  1881,  and  it  is 
urged  that  the  taking  of  ioe  from  this  lake 
amounts  to  an  artificial  lowering  thereof, 
vrithin  the  meaning  of  that  law.  While  it  is 
true  that  all  public  waters  belong  to  the 
state  as  trustees  for  the  whole  people,  and 
that  the  legislature  may  r^ulate  their  use, 
yet,  if  the  statute  refei'red  to  gives  the  right 
to  prohibit  tiie  common  iise  in  opposition  to 
those  natural  rights  of  man  whidi  transcend 
even  the  oonstitntional  right  of  the  citizen, 
it  is  inralid.  Upcm  this  subject  we  adopt 
the  very  Tigorons  and  appropriate  language 
of  Mr.  Chief  Justice  Bedc  in  BrovM  t.  Oun- 
ningham,  82  Iowa,  616,  12  L.  R.  A.  6^5,  48 
N.  W.  1043 :  "The  government  has  no  more 
property  in  the  water  than  a  riparian  owner 
or  the  public.  The  beneficent  Creator 
opened  the  fountains  which  filled  the  streams 
for  the  benefit  of  His  creatures,  and  has  be- 
stowed no  power  upon  man  or  governments 
created  by  man  to  defeat  His  beneficence. 
Of  course,  tlie  use  of  the  water  may  be  regu- 
lated by  the  state,  but  the  state  may  not  for- 
bid its  use  to  the  people.  As  streams  of  wa- 
ter begin  ex  jure  naturm,  they  are  subject,  as 
to  coarse  and  use,  only  to  nature's  laws." 
But  it  seems  to  us  perfectly  absurd  to  at- 
tribute to  the  legislature,  in  enacting  this 
statute,  an  intention  to  prohibit  or  guard 
against  the  minor  resolts  that  f<^low  the 
cutting  of  ice,  as  is  charged  in  th»  complaint. 
The  cases  cited  in  the  majority  opinion  in 
support  of  the  views  of  the  court  do  not,  in 
our  judgment,  sustain  its  conclusions.  In 
the  cases  so  cited  it  is  held  that  a  direct  in- 
jury or  trespass  to  the  riparian  owner, 
caused  by  the  interference  with  the  natural 
course  of  the  water,  is  the  subject  of  legal 
remedy.  The  distinction  between  those 
cases  and  the  one  at  bar  seems  to  ns  appar- 
ent. It  is  the  broad  difference  between  the 
act  of  a  trespasser  interfering  with  the  nat- 
ural Sow  of  the  water  and  a  person  exercis- 
ing a  common  and  natural  right. 

The  order  of  the  trial  oonrt  should  be 
firmed. 
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The  motlier  ol  an  lllefeltlmate  cliild 
eauHOt  recover  for  bis  death  under  seta 
1S»H,  p.  83,  giTiiig  a  right  of  action  to  the 
mother  and  other  specified  relatives  of  one 
whoM  death  reaulls  from  wrougful  injaiy. 

(November  12,  1900.) 

APPEAL  l)y  defendant  from  a  judgment 
of  the  Circuit  Court  for  Rankin  County 
in  favor  of  plaintiff  in  an  action  brought 
to  recover  damasaB  for  the  alleged  negligent 
killing  of  her  inegitimfttc  child.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Metsrt.  MoWllUe  Jfc  TkompMUt  for  ap- 
pellant : 

It  has  been  settled  in  this  state  that  a 
bastard  is  not  irithin  Lord  Campbell's  act, 
or  our  statute  (Laws  1898),  the  prototype 

thereof. 

lUinoia  0.  R.  Co.  t.  Johnson,  77  Miss.  727, 
28  So.  763. 

In  fact  Code  1892,  S  15^>  much  relied 
upon  in  the  Johnson  Case,  on  the  BUbject 
01  distribution  and  descent  of  estates,  does 
not  in  any  sense  provide  for  inheritance  by 
the  mother  from  her  bastard  child;  and  the 
question  of  such  inheritance  is  left  by  our 
statute  exactly  as  it  was  at  common  law,  and 
the  mother  does  not  inherit  at  all,  does  not 
inherit  anything,  from  her  illegitimate  off- 
spring. To  permit  such  an  inheritance 
would  be  contrary  to  the  polity  of  the  law ; 
it  would  be  counter  to  the  policy  of  even 
§  1549  of  the  Code,  for  it  would  reward  the 
guilty  adulteress,  when  the  statute  intended 
only  to  remove  an  apparent,  probably  a 
real,  hardship  from  the  innocent  child. 

Messrs.  Theodore  MeHjBlcht  and  A.  J. 
MolAnrln  for  appellee. 

Oalltoon,  J.,  delivered  the  opinion  of  the 

court: 

There  is  no  reason  for  overruling  the  case 
of  Illinois  C.  R.  Co.  v.  Johnson,  77  Miss. 
727,  28  So.  753,  post,  837,  and  the  conclusion 
reached  in  that  ease  should  be  the  aame  in 
this.  At  the  common  law  an  ille^timate 
could  not  inherit  from  his  own  mother  or 
anyone  else,  and  he  could  not  transmit  by 
inheritance,  except  to  the  heirs  of  his  own 
body.   He  might  become  the  propositus  of 

Nora. — Ai  to  right  of  action  for  death  of  an 
lll^tlmate  child,  see  the  earlier  cave  in  this 
aeries  of  McDonald  v.  Pittsbnrsb,  CCA  St. 
L.  R.  Co.  (Ind.)  S2  L.  R.  A.  809. 

As  to  recoverj  for  death  of  an  Illegitimate 
half-sister,  see  the  ease  next  following,  Illinois 
C.  R.  Co.  V.  Johnson  (Hiss.)  pott,  887. 

Ud  the  question  of  Inheritance  by,  through, 
or  from  Illegitimate  persons,  see  the  note  to 
Croan  v.  Phel[>s  (K7.)  28  L.  R.  A  T6B  ;  and  the 
later  decision  lo  Jcdinstone  V.  Taliaferro  (Oa.) 
4fi  L.  R.  A  95. 
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a  new  line  of  descent  from  himself,  but,  un- 
til a  child  was  bom  to  him  in  wedlock,  he 
had  no  kindred,  no  father,  no  mother,  no 
sister,  no  brother,  and  nothing  which  he  did 
not  acquire.  All  kinship  was  denied,  and  no 
blood  connection  recogmzed  except  that  the 
coiu-ts,  for  the  actual  protection  of  his  life, 
as  a  person  in  the  body  politic,  would  ascer- 
tain the  natural  mother,  and,  for  the  cou- 
Bervation  of  the  morals  and  decencies  of  so- 
ciety, would  look  into  his  natural  blood  kin- 
ship in  vindicating  the  statutes  against  in- 
cest. Statutes  denouncing  penalties  reached 
him,  as  they  did  all  otber  persons.  But  stat- 
utes could  not  be  availed  which  would 
improve  his  c<mdition,  nnlcH  th^  expressly 
included  ill^timates  in  their  terms.  The 
reason  was  to  discourage  adulterous  connec- 
tions. In  Edicards  v.  Oaulding,  38  Miss. 
165,  our  court  announces  the  rule  of  strict 
construction,  which  runs  through  all  our  re- 
ports, of  all  statutes  making  innovations  on 
the  common  law,  and  applies  that  rule  of 
construction  to  a  statute  conferring  rights 
on  illegitimates.  That  statute  was  that 
"hereafter  all  illegitimate  children  shall  in- 
herit the  property  of  their  mothers,  and 
from  each  other,"  etc.;  and  the  court  held 
that  even  the  legitimate  children  of  a  bast- 
ard dying  before  the  act  could  not  inherit 
from  an  illegitimate  uncle  or  aunt  dying 
after  its  passage.  Previously  to  this  deci- 
sion our  court  had  been  equally  as  explicit 
in  Porter  V.  Porter,  7  How.  (Miss.)  110,  111. 
It  holds  that  bastards  are  not  comprehended 
under  the  word  "children"  in  our  statute  of 
descents;  that  those  bom  out  of  wedlock 
are  not  munbercd  among  children;  that  the 
word. "children,"  in  a  will,  where  there  were 
both  legitimates  and  illegitimates,  means 
legitimate  children  only;  that  illentimaCpR 
could  not  be  the  "stock  through  which  con- 
sanguinity could  be  traced;"  that  th^ 
could  not  inherit  from  their  mother;  and 
that  "it  is  the  policy  of  the  law  to  sustain 
the  institution  of  marriage,  as  the  surest 
and  safest  groundwork  on  which  society  can 
rest,  and  to  make  that  the  only  source  from 
which  inheritable  blood  can  flow."  Discus- 
sion might  well  end  here,  on  the  decisions  of 
our  own  state.  But  the  doctrine  is  settled 
in  the  same  way  in  neariy  all  the  states.  If 
not  all,  which  treat  of  it.  In  Vermont  a 
statute  gave  a  right  of  action  to  anyone  "in 
any  manner  dependent  on"  a  person  injured 
or  dying  by  intoxicating  liquors  against 
the  seller  of  the  intoxicant.  In  Good  v. 
Tovyna,  56  Vt.  410,  48  Am.  R^.  799,  a  man 
named  Good  died  from  intoxicating  liquor; 
and  Mary  M.  Cirood  sued  the  seller,  averring 
that  she  had  lived  with  Mr.  Good  as  his  wife, 
but  not  in  lawful  wedlock,  for  many  yeai-s, 
and  had  borne  him  eight  children,  and  that 
he  had  acknowledged  them  as  his,  and  her 
as  his  wife,  in  the  community,  though  he 
I  was  in  fact  married  to  another  woman,  who 
I  lived  in  Massachusetts,  and  who  had  long 
before  been  through  the  ceremony  of  marri- 
age with  another  man.  Mary^nj.  jj^od  was 
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joined  in  her  suit  an  illegitimate  minor 
daughter  of  her  unlawful  connection  with 
Mr.  Good,  also  dependent  on  him  for  ru|>- 
port.  The  court  denied  relief  on  the  ground 
that  the  legislature,  by  the  word  "dependent," 
meant  "legally  dependent,"  which  could  not 
refer  to  an  adulteress  or  an  illegitimate, 
without  express  mealion,  and  that  the  act, 
being  an  innovation  on  the  common  law, 
miidt  be  strictly  construed,  and  so  as  not  to 
violate  the  public  policy  of  discouragement 
of  illicit  intercourse.  This  -  is  an  extreme 
case,, but  the  ruling  was  manifestly  right. 
In  UcDonaJd  v.  Pittsburgh,  C.  C.  &  8t.  L.  It. 
Co.  144  Ind.  459,  32  L.  R.  A.  309;  310,  43  N. 

4-17,  Judge  Monks  collates  the  authorities 
on  this  subject,  and  they  practically  speak 
one  voice.  Last  year  the  whole  doctrine  was 
tommented  on  in  Citizens  Street  R.  Co.  v. 
Cooper,  22  Ind.  App.  4G2,  63  N.  E.  1002  et 
teq.,  with  full  approval.  Sea  also  Blair  t. 
AdofM,  60  Fed.  Kep.  843 ;  6  Am.  ft  Eng.  £oc. 
Law,  Kew  ed.  p.  101)5;  Williams  v.  Kimball, 
36  Fla.  49,  26  L.  R.  A.  746,  16  So.  783;  and 
also  the  authorities  cited  in  the  briefs  of 
counsel  on  both  sides  in  the  case  at  bar,  and 
in  the  briefs  and  opinion  in  IlUnoit  C.  R.  Co. 
v.  Johiuion,77  Miss.  727,  28  So.  753, post,  837. 
If  anything  can  be  said  to  be  settled  on  rea- 
son and  author!^,  it  la  that  statutory  rights 
of  action  given  lundred  for  injuries  done  On- 
other  do  not  embrace  illegitimate  kindred, 
without  express  mention.  Legislation  must 
be  presumed  to  be  enacted  in  the  light  of  the 
common  law,  and  not  to  give  or  enlarge 
rights  denied  at  common  law  to  a  clan  sepa- 
rated by  it  from  the  common  mass,  without 
express  mention. 

Counsel  cite  Mar»haU  t.  W^aah  R.  Co. 
120  Ho.  275,  25  8.  W.  179,  where  the  right 
of  the  mother  of  a  bastard  to  sue  for  his 
death  was  sustained.  It  will  be  seen  on  page 
282,  120  Mo.,  page  181,  26  S.  W.,  that  the 
opinion  in  fact  restft  on  two  statutes  of  the 
state  of  Missouri,  the  first  declaring  the 
mother  to  be  the  natural  guardian  of  her 
illegitimate  child.  We  have  no  such  statute 
in  Mississippi.  The  second  deoloras  that  the 
mother  may  inherit  from  her  bastard  child. 
We  have  no  such  statute  in  Mississippi. 
Here  the  mother  of  a  bastard  cannot  inherit 
from  him.  Kow,  if  we  turn  to  the  statute 
under  which  appellee  sued  (Acts  1808,  p. 
83),  we  see  that  it  refers  to  the  "widow, 
husband,  father,  mother,  sister,  brother"  of 
deceased ;  and  we  hold  that  it  refers  only  to 
the  iQgal  widow,  husband,  father,  mother, 
sister,  brother,  because  illegitimates  are  not 
expressly  included.  People  unmarried  can 
leave  no  widow,  husband,  father,  mother, 
sister,  brother,  because  they  could  have  none 
at  common  law,  and  no  statute  enables  them 
to  have  either.  The  collocation  shows  that 
legitimates  only  could  have  been  referred  to. 
Certainly  the  putative  father  was  not 
meant,  and  the  adulterer  or  adulteress  could 
not  be  meant  under  the  terms  "husband  or 
widow;"  and  we  can  imagine  no  process  of 
reasoning  by  which  the  courts  can  interpo- 
late the  words  "whether  Intimate  or  illegit- 
imate" before  the  words  "father,  mother, 
sister,  or  brother.**  Courts  eon  only  pro- 
61  L.  R.  A. 


uounce  what  the  law  is,  not  what  they  may 
think  it  ought  to  be.  The  plaintiff  below 
had  no  right  to  sue.  If  the  right  exists  in 
anyone,  it  cannot  posHibly  exist  in  any  but 
the  executor  or  adminiatratoT  <A  the  de- 
ceased. 

iievcrsed  and  remanded. 

Rehearing  denied. 


ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY, Appt., 

V. 

Bophronia  JOHNSON. 
(77  Miss.  727.) 

An  Illesrltlmatehall-MlateroannotauUm- 

taln  an  action  under  Acta  1898,  p.  82,  en- 
titling a  sister  or  brother  to  soe  for  the  daath 
of  a  ilKter  or  b'rotber. 

(Ha7  7,  1900.) 

APPiilAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Lincoln  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  all^;^  nef[Iigent  kill- 
ing of  plaintiff's  ill^timate  half-sister. 
licversed. 
The  facts  are  stated  in  the  opini<m. 
Messrs.  XayM  *  Harris  for  appellant. 
Messrs.  Caaaedy  ft  Oaaaodj,  for  appel- 
lee: 

The  legislature  sought  to  ^  abolish  the 
harsh  rule  of  the  common  law  in  the  several 
codes  and  act«  of  our  legislature  from  1822 
to  1S02,  by  our  several  statutes  of  desoent 
and  distribution. 

Under  our  statutes  the  rule  of  the  common 
law  that  an  illegitimate  had  no  inheritable 
blood,  tliat  he  was  not  included  among  the 
children  of  a  «»nmon  motiier,  ju>c  was  he  a 
"child,"  nor  could  be  be  counted  among  the 
next  of  kin,  has  been  abolished,  and  with  it 
the  reason  for  the  rule. 

Under  our  statute  of  descent  and  distribu- 
tion, he  has  a  mother,  brothers  and  sisters, 
and  kindred;  and  the  mother  being  always 
certain,  he  inheriia  from  her,  her  eUldren, 
and  her  kindred. 

The  act  of  18S8  was  meant  to  include  all 
persons  who  bore  that  relationship  at  the 
time  of  the  passage  of  the  law,  and  who  were 
reoognized  aa  su<ui  both  by  law  and  custom. 

A  bastard  under  our  laws  as  they  now  ex- 
ist is  entitled  to  all  and  every  benefit  of  the 
law  oa  if  he  vem  l^itimate,  so  far  as  the 
mother  and  her  kindred  ore  ooncemed. 

The  bastard  sister  can  share  in  the  estate 
of  her  bustard  sister  or  her  legitimate  sister. 
She  can  transmit  inheritable  blood  to  her 
olfspriiig. 

Black,  Stat.  Constr.  ft  Interpretation  of 
Laws,  p.  204;  Chase  v.  Lord,  77  N.  Y.  1. 

Hat  fuppose  the  illegitimate  sister  is  not 
included  among  the  persons  named  in  the 
statute,  she  could,  under  the  statute  of  df>- 


NoTE  In  connection  with  tbla  case,  see  the 

preceding  case  of  Alabana  ft  V.  B.^0.  T.  Wlll- 
tauia  (Uiaa)  and  footnote  thereto./ 
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Bcent  and  distributim,  be  her  administra- 
trix, and  could  have  sued  in  tbat  capacity. 
Beiiig  the  only  distributee  of  the  decc^usod, 
she  was  the  proper  party  to  sue  in  either 
event,  and  it  makes  no  difference  whether  it 
was  in  one  name  or  another. 

lUiitoia  C.  R.  Co.  v.  Crudup,  63  Miss.  291 ; 
Black,  Remedial  Statutes,  p.  309. 

0«l]uM«t  delivered  the  opinion  of  the 
flOurt; 

Under  the  laws  of  this  state,  can  t^e  ille- 
gitimate haJf-sister  bring  aji  action  for  dam- 
ages against  a  railroad  company  for  negli- 
gently causing  the  death  of  her  illegitimate 
half-sister  ?  Dora  Beard,  a  young  woman  of 
illegitimate  birth,  was  killed  in  uie  incorpo- 
rate mumcipality  of  Brookhaven  by  the 
employees  of  the  appellant  oompaDv  by  what 
fs  known  as  a  "kicking  switch.  Sophronia 
Jolmson,  the  appellee,  was  the  illegitimate 
half-sister  of  Etora  Beard.  They  were  both 
the  offspring  of  the  same  mother  by  diffu*- 
ent  fathers,  and  Sophroma  brought  this  ac- 
tion, and  recovered  damages. 

We  look,  first,  of  course,  to  the  com- 
mon law,  and  we  cannot  better  define  the 
condiUon  of  the  deoeased,  or  the  rights  of 
plaintiff,  than,  we  find  in  the  brief  of  her 
accomplished  counsel,  who  say:  "At  com- 
mon law  they  [illegitimates]  were  the  chil- 
dren of  nobody,  not  even  their  own  mother, 
and  had  no  kindred.  They  could  inherit 
nothing,  nor  could  anyone  inherit  from  them, 
save  their  o^'n  legitimate  offspring.  They 
were  the  beginning  of  their  race;  not  even 
kin  to  humul  kind;  monsters,  so  to  speak, 
concdved  in  sin,  and  txM-n  in  iniquity,  with 
no  rights,  no  name,  and  no  people."  We 
should  be  glad,  if  we  had  space,  to  follow 
by  quoting  the  subsequent  remarks  of  this 
very  able  brief,  since  they  illustrate  true  elo- 
quence,— the  lightning  of  passion  playing 
along  the  line  o)  thought.  But  we  must  con- 
tent ourselves  with  the  ice-oold  law,  from 
which  no  friction  will  exdte  sparks.  The 
common  law  must  govern  us,  except  where  it 
is  modified  by  statutory  enactment.  Accept- 
ing, as  we  do,  the  description  of  the  status 
of  bastards  at  common  law  furnished  us  by 
appellee's  counsel,  it  may  be  noted  that  the 
basis  of  the  rule  was  the  disoouragement  of 
immorality  in  the  promiBcuoiu  intercourse 
of  the  sexes,  not  sanctioned  by  Uie  public 
contract  of  marriage.  The  effect  of  the  law 
on  the  millions  who  were  governed  began, 
after  the  lapse  of  centuries,  to  dawn  on  the 
minds  of  the  select  few  who  governed  them. 
These  few,  at  occasional  intervals  between 
the  numerous  avocations  of  the  multitu- 
dinous pleasures  afforded  by  wealth,  b^an 
to  observe  that  bastardy  continued  to  pre- 
vail; that  illegitimacy  of  birth,  notwith- 
standing the  thunders  of  the  law  from  par- 
liament house,  the  right  reverend  clergy,  and 
the  wigs  and  gowns  of  the  courts,  continued 
to  be,  as  it  always  had  been  before,  a  "con- 
dition, and  not  a  theory."  Bastards  still 
dotted  and  spotted  the  kingdom  as  before, 
and,  while  the  particular  kingdom  was  in  no 
worse  situation  in  this  shocking  regard  than 
the  other  kingdoms,  empirei»  and  suzerain- 
Si  L.  K.  A. 


ties  of  earth,  still  it  waa  in  ao  better,  to  say 

the  least  of  it.  It  was  aeea  to  prevail  still. 
So,  the  premises  being  well  considered  for 
700  years  or  so,  it  finally  dawned  on  the 
benevolent  minds  of  a  few  of  "my  lords  and 
gentlemen,"  who,  we  must  assume,  were  not 
at  all  interested  personally  in  the  question, 
that  the  unoffending,  unoonsulted,  and  inno- 
cent offspring  of  unhallowed  natural  appo- 
tita  oug^t  to  have  some  sort  of  considera- 
tion. Thereupon  a  law  was  enacted  mag- 
nanimously recognizing  that  bastards  were 
in  its  eye,  ae  in  fact,  the  children  of  their 
own  mothers.  The  slow  process  of  evolution 
has,  up  to  the  date  of  tais  opinion,  on  the 
doctrine  of  gradual  deviation  from  the  origi- 
nal type,  developed  §  1549  of  the  Code.  This 
section,  on  the  point  now  being  cooudered, 
has  these  words:  "Illegitimates  shall  in- 
herit frcHn  their  mother,  and  from  her  other 
children,  and  from  her  kindred  according  to 
tiie  statutes  of  descent  and  distribution ;  and 
the  children  of  illegitimates  and  tbenr  de- 
scendants shall  inherit  from  the  brothers 
and  sisters  of  thdr  father  or  mother,  wheth- 
er legitimate  or  illegitimate,  and  from  their 
grandparents.  But  the  cbildren  of  illegiti- 
mates shall  not  inherit  from  any  ancestor  or 
collateral  kindi-ed  if  there  be  legitimate  heirs 
of  such  ancestor  or  collateral  kindred,  in  the 
same  de^ee,  to  whom  the  estate  would  oth- 
erwise descend."  This  statute  gives  bas- 
tards something  in  the  neighborhood  of  half 
a  riiowiug.  The  common  law  and  the  stat- 
ute law  l^ing  as  stated,  it  is  now  necessary 
to  Rhow  both  on  the  subject  of  the  rights  of 
kindred  to  sue  for  damages  fbr  the  wilful  or 
negligent  killing  of  one  of  their  blood,  pre- 
mising the  observation  that  there  is  nothing 
whatever  in  the  statute  of  descent  and  dis- 
tribution making  any  right  of  action  inher- 
itable eiUier  by  legitimates  or  ill^itimates. 

By  the  wisdom  of  the  common  law,  so 
profound  as  to  be  quite  undiscemible,  if  a 
man  was  hurt  by  the  n^igence  of  another 
he  nright  sue  for  damages,  but  if  he  was 
killed  by  the  negligence  neither  his  heirs 
nor  his  executor  or  administrator  could  sue 
at  all ;  thus  making  it  mudi  cheaper  to  kill 
him  than  to  hurt  him.  I%is  was  the  law 
for  1200  or  1300  years  or  sucb  a  matter  of 
time,  when  there  was  a  sudden  sportive  vari- 
ation of  type  shown  by  Lord  Campbell's  act 
of  I84G,  winch  gave  the  right  to  the  personal 
representatives.  This  variation  has,  fortu- 
nately, been  persistent.  It  has  evolved  a 
new  type  and  has  devel<^>ed  it  into  so  im- 
proved a  condition  as  tha^  in  our  own  state, 
we  find  in  Acts  1898,  p.  82,  a  provision  that 
"a  sister  or  brother"  may  sue  for  the  death 
of  a  sister  or  brother.  It  will  be  seen  that 
the  Ck>de,  in  the  chapter  on  descent  and  dis- 
tribution, makes  an  innovation  on  the  com- 
mon law  in  favor  of  illegitimates  in  r^ard 
to  inheritance,  but  nowhere  in  that  chapter 
makes  rights  in  action  for  torts  transmiasi- 
ble  by  descent,  and  at  common  law  they 
were  not  so  transmissible.  Lord  Campbell's 
act,  the  progenitor  of  the  act  of  1898,  and 
this  aot,  give  the  right  to  sue  to  certain 
survivors,  and  these  acts  are  also  an  inno- 
vatim  oo  the  ommnon  la,y,^whiflh  Oftve  no 
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Boch  right;  and  neither  aot  deals  with  tn- 
heriUace  nor  makes  any  menti<m  of  illegiti- 
mates.  How,  it  has  been  held  under  Lord 
Campbeirs  a«t|  and  on  acts  similar  to  ours, 
that  the  courts  will  not  extend  by  conntruo- 
tion  so  as  to  encourage  immoiality,  and  that 
when  l^slative  acts  eoabling  survivors  to 
sue  use  the  word  "kin"  they  mean  legiUmate 
kin,  aiid  when  they  say  "father"  or  "moth- 
er," "children,"'  or  "brothers"  or  "aiatera," 
they  mean  only  legitimate  father  or  mother, 
ehildren*  brothers,  or  sisters.   Black,  I<aw 
ft  Pr.  in  Aeei.  Coses,  S  tOQ,  and  note  31 ;  Tif- 
fany, Death  by  Wrongful  Act,  }  85,  note  IS. 
Where  a  statute  gave  the  right  to  a  "pa- 
rent," it  is  held  that  even  the  mother  cannot 
recover  for  the  death  of  her  own  illegitimate 
child,  as  Mr.  HfTany  says;  and  he  refers  bo 
narkins  T.  J'hiladelphia  £  R.  R.  Co.  15 
Fhila.  286,  and  he  says  that  the  rule  is  the 
same  under  tiie  Missouii  statute,  giving  the 
ri|^t  to  sue  for  the  death  of  a  "minor  un- 
married child,"  whether  natural  born  or 
adopted ;  and  he  mtes  Marshall  y.  Wabash  R. 
Co.  4C  Fed.  Rep.  269.   He  also  cites  Dickin- 
son V.  Xorthcastern  B.  Co.  2  Hurlst  &  C. 
735,  and  two  other  cases  not  accessible  to 
us;  and  he  refers  also  to  Oood  v.  Totcns,  56 
Vt.  410,  4»  Am.  Hep.  709,  which  holds  that, 
under  a  statute  giving  action  for  deaUi  from 
liquor  ill^ally  sold,  an  illegitimate  ebild 
cannot  recover  for  the  mother's  death.  We 
have  verified  all  the  cases  he  cites  except  the 
two  not  accessible,  and  they  fully  sustain  the 
text    See  also  Oibson  v.  laidland  R.  Co.  2 
Ont.  Rep.  Ud8.    The  only  case  to  be  found 
contra  is  Muhl  v.  Michigan  Southern  R.  Co. 
10  Ohio  St.  276,  and  there  it  was  the  admin- 
istrator who  sued,  as  he  might  hy  the  stat- 
ute; and  the  court  said,  en  passant,  under  a 
statute  using  the  words  "nearest  of  kin," 
that  the  nearness  or   remoteness  of  kin, 
where  the  mother  was  ooncerned,  did  not  de- 
pend "upon  the  circumstances  of  his  [the 
child's]  being  born  within  or  without  lawful 
wedlock."    'The  court  seems  to  assume  this 
as  being  a  matter  without  question,  does  not 
cite  or  discuss  an  authority,  and,  manifest- 
ly, had  not  examined  into  the  question.  It 
is  certain  that,  in  all  those  states  applying 
strict  construction  to  statutes  innovating  on 
the  oonimon  law,  it  is  uniformly  held  that 
illegitimates  are  never  oonsidered  as  being 
included  unless  they  are  expressly  included, 
and  that  statutes  giving  persons  remedies 
which  they  did  not  have  at  common  law  can- 
not be  helped  by  reference  to  statutes  of  de- 
aoent  so  as  to  take  in  the  kin  of  bastards. 
Now,  it  is  well  known  that  no  state  has  gone 
farther  than  our  own  in  this  line  of  strict 
eonstructiou   of   enactments  changing  the 
oommon  law,  so  as  to  intend  nothing  not  ex- 
pressly mentioned  changing  that  law.  This 
rule  runs  through  all  our  decisions,  of  which 
we  refer  to  Edicards  v.  Qaulding,  38  Miss. 
118,  and  Porter  v.  Porter,  7  How.  (Miss.) 
Ill,  112,  as  directly  pertaining  to  the  sub- 
ject in  hand.   We   feel   compelled,  mwib 
against  our  inclination,  to  declare,  as  the  ex- 
isting law  of  the  land,  that  plaintiff  below 
could  not  sue. 

Reversed  and  remanded, 
S1L.B.  A. 


Mrs.  Eugene  HIBBXTTTK  e*  aky  Appts^ 

V. 

a  W.  BAINS. 
<  Miss  ) 

1.  It  Is  preanved  to  be  tor  tk«  b«»t 
interest*  of  a  child  to  be  lo  the  custody 
of  lis  father  rather  than  in  that  of  collateral 
relatives,  unless  the  coatrarj  is  shown  by 
reason  of  the  father's  uaatnesi  or  abandon- 
ment of  the  child. 

a.  Children  abont  ten  nnd  thlrteea 
years  of  «Ke  resvectlvelr  shonld  be 
eriTen  to  tbe  enatodr  of  their  father, 
as  agaiast  msternal  aunts  who  claim  them 
under  a  disposition  made  by  their  mother  on 
her  deathbed,  where  the  father,  although  be 
has  allowed  them  to  live  for  years  with  their 
maternal  grandmother  nntil  her  death,  has 
contributed  about  $5,000  to  their  support, 
and  Is  not  only  of  good  noral  character,  but 
of  better  financial  condition  and  prospects 
than  the  aunts  or  their  husbands,  and  with 
him  the  children  will  be  together,  while  with 
the  aunts  thiiy  live  la  separate  residences  In 
the  same  Inciosure,  and  are  liable  to  be  sepa- 
rated If  their  aoata  should  move  to  other 
premises. 

S.  A  father  caanot  be  deemed  to  have 
abandoned  his  chtidren,  so  as  to  lose 
the  right  to  claim  their  oistody,  by  allow- 
ing them  for  years  to  remain  in  the  custody 
of  their  maternal  grandmother  In  accordance 
with  an  arrangement  made  by  their  mother 
on  her  deathlied,  where  he  continues  to  make 
remittances  to  them  from  time  to  time, 
amounting  In  the  aggregate  to  about  f5.000 
in  the  course  of  about  ten  years. 

4.  A  contract  made  by  a  mother  oa 
her  deathbed,  with  the  assent  of  the 
father,  by  which  the  custody  of  their  children 
li  given  to  relatives  of  the  mother,  li  null 
and  void  on  grounds  of  public  policy. 

(December  IT,  10O0.> 

APPKiL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Attala  County 
in  favor  of  plaintiff  in  a  habeas  corpus  pro- 
ceeding to  recover  possession  of  two  minor 
children.  Affirmed. 

This  is  a  proceeding  by  habeas  corpus,  be- 
gun in  November,  1899.  Q.  W.  Bains 
against  Mrs.  Hibbette  and  Mrs.  Land  for  the 
custody  of  bis  two  children,  Rosa  and 
Willie.  On  November  10th,  1884,  Mr.  Bains 
married  Miss  May  Armistead,  of  Vaiden, 
Mississippi,  the  daughter  of  Mrs.  M.  E.  Arm- 
iAtcad,  now  deceased,  and  the  sister  of  Mrs. 
Hibbette  and  Mrs.  Land.  Mr,  Bains  and 
his  wife  after  their  marriage  resided  in 
Birmingham,   Alabama,   until   her  death, 

NoTS. — For  earlier  cases  In  this  series  as  to 
ripht  to  custody  of  dilidrsn  aa  between  parent 
and  others,  see  Van  Waiters  v.  Harloa  County 
Children  a  Guardians  (Ind.)  18  L.  R.  A.  431: 
Whalen  v.  Olmstead  (Conn.)  Ifi  L.  E.  A.  503; 
Re  Lally  (Iowa)  16  L.  B.  A.  681 ;  Sheers  v. 
Stein  (Wla)  S  L.  R.  A  781;  Wetr  Harley 
(Ho.)  6  L.  B.  A.  672 ;  Ketsey  v.  Green  (Conn.) 
38  L.  R.  A.  471;  Btrlngfellow  V.  SomervlUe 
(Va.)  40  L.  R.  A.  623;  Andersm  r.  Young  (S. 
C.)  44  L.  R.  A.  277. 

As  between  parents,  see  Nogent  v.  Powell 
(Wyo.)  20  L.  B.  A.  189;  Bamsey  v.  Ramsey 
(Ind.)  6  L.  R.  A.  682.  r^r^nlo 
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vrhich  occurrod  in  July,  1889,  at  the  resi- 
dence of  Iier  mother  in  Vaiden.  Two  cUl' 
dren  were  born  of  this  marriage,  Rosa,  who 
is  now  in  her  fourteenth  year,  and  Willie, 
who  is  now  nearly  eleven  years  of  age.  Af- 
ter the  birtti  of  the  boy  Mrs.  Bains's  health 
failed  rapidly,  and  her  husband  brought  her 
to  her  mother's  home  in  Vaiden  where  she 
died.  Rosa  was  about  three  years  old  at 
the  tiine  of  her  mother's  death,  and  Willie 
was  about  four  months  old,  pale  and  deli- 
cate,  and  not  expected  to  live.  A  few  hours 
before  her  death  Mrs.  Bains  expressed  the 
wish  that  the  children  should  be  given  to 
her  moUier  and  her  sisters  Miss  Lula  and 
Miss  Willie  Arraiatead,  in  the  presence  of 
Mr.  Bains  and  the  members  of  the  family, 
to  which  Mr.  Bains  assented. 

Several  days  after  the  death  of  Mrs.  Bains 
this  arrangenient  and  understanding  was  an-. 
Rented  to  exjpressly  1^  Mr.  Bains  Iwfore  his 
return  to  Birmingham.  It  was  understood 
that  the  children  were  given  to  Mrs.  Armi- 
stead  and  her  two  daughters,  and  that  the}' 
were  to  have  their  care  and  custody,  but  Mr. 
Bains  suggested  that  he  would  contribute  to 
their  support,  to  which  Mrs.  Armistead  as- 
simted,  with  the  tasurance,  however,  that 
they  were  abtmdantly  able  and  willing  to 
care  for  them  and  support  them,  and  that  it 
would  not  be  necessary  for  Mr.  Bains  to  con- 
tribute except  though  that  he  might  do  so 
voluntarily  and  at  nis  pleasure.  In  June, 
1895,  Mr.  Bains  married  Mrs.  Mary  B.  Per- 
kins, who  was  a  widow  at  the  time,  and  has 
continued  to  reside  in  Birmingham,  boarding 
at  the  residence  of  Mr.  J.  B.  Dwyer.  There 
have  been  no  children  1^  the  second  mar- 
riage. The  court,  after  the  first  hearing, 
reversed  the  jud^ent  of  the  trial  court, 
whereupon  a  petition  in  error  was  presented, 
further  argument  had,  and  the  opinion 
printed  herewith  was  handed  down. 

Further  facts  appear  in  the  opinion, 

Meesrt.  A.  A.  Arvistaad,  Oreen  is 
Green,  and  8.  S.  OaI]io«ni,  for  appelhuits: 

Where  are  the  happiness  and  welfare  of 
the  children;  with  their  blood  relations  who 
have  watch«j,  cared  for,  trained,  and  edu- 
cated them  for  years,  and  grown  devotedly 
attached  to  them,  and  the  children  to  their 
blood  relations,  who  have  known  no  other 
mothers;  or  with  a  bankrupt  father,  who 
has  surrendered  them  for  ten  years,  and  a 
stranger  atepmother  who  has  expressed  no 
desire  to  have  them,  and  through  whom  all 
their  comfort  and  advantages  must  comel 

If  there  was  a  contract  with  the  appel- 
lants as  to  the  custody  of  the  children,  acted 
on  for  ten  years,  the  appellants  are  entitled 
to  the  custody  of  the  children. 

The  common-law  rule  as  to  the  right  of 
the  father  to  the  custody  of  the  childreo 
was  repealed  ^y  the  Code  of  Mississippi,  giv- 
ing the  chaneulor  the  right  to  award  their 
custody. 

Cocke  V.  Hannum,  S9  Miss.  423 }  Poster  v. 

Alstofi,  6  How.  (Miss.)  461. 

The  father's  right  is  not  absolute. 

McShan  v.  McHhan,  56  Mias.  413;  1  Par- 
Bona,  t'ontr.  p.  310:  Tyler,  Infancy  &  Cover- 
ture, 27.').  276,  283,  284;  2  Kent,  Com.  p.  195. 
61  L.  R.  A. 


A  voluntary  contract  to  release  Infanta  to 
another  is  not  revocable  except  for  bad  treat- 
ment. 

9  Am.  &.  Kng.  Knc.  Law,  pp.  244-246 ;  An- 
derson V.  Younf/,  54  S.  C.  388,  44  L.  R.  A, 
277,  32  S.  E.  448 ;  2  Kent,  Com.  t).221,  note  A. 

A  voluntary  placing  of  children  by  the 
father  mth  grandparents  fond  aunts  occupy 
same  attitude)*  continued,  will  not  be  dis- 
turbed. 

Fullilove  T.  Banks,  62  Miss.  11;  Hurd, 

Habeas  Corpus,  pp.  543  et  seq;  United 
States  ex  ml.  Schncid^  v.  Bauvage,  91  Fed, 
Rep.  402;  PoU  v.  Qott  (Maas.)  14  Law  Rep, 
269;  Scbouler,  Dom.  Eel.  5th  ed.  {  251,  note 
4;  State  V.  Umith,  G  Me.  4G2,  20  Am.  Dec. 
Freeman's  notes,  pp.  333-337;  Re  Good- 
enough,  19  Wis.  275;  Kelsey  v.  Oreen,  60 
Conn.  201,  38  L.  R.  A.  471,  37  Atl.  678; 
Sheers  v.  Stem,  76  Wis.  44,  5  L.  R.  A.  781, 
and  notes,  43  N.  W.  728:  Bently  v.  Terry, 
59  Ga.  555,  27  Am.  Rep.  399;  Stringfelloto 
V.  Somcrt^ille,  96  Va.  701,  40  L.  R.  A.  623. 
29  S.  E.  085;  Green  v.  Campbell,  35  W.  Va. 
698,  14  S.  E.  212;  Cunningham  v.  Barnes, 
37  W.  Va.  746,  17  S.  E.  308. 

If  there  was  no  contract,  the  ten  years' 
acquiescence  in  the  custody  of  the  children 
with  appellants,  as  first  placed  by  the  father, 
by  which  the  affections  and  attachments  of 
the  children  have  become  engaged  toward 
their  adopted  homes  and  their  aunts,  will 

£revent  the  father  from  disturbing  their  re- 
itions  on  account  of  the  happiness  of  the 
children. 

Schouler.  Dom.  Rel.  5th  ed.  SS  248,  248, 
251 ;  Tyler,  Infancy  &  Coverture,  Z7S,  276, 
283,  284;  Homsie  T.  Potter,  16  R.  I.  374,  17 
Atl.  129;  MarshaU  y.  Reams,  32  Fla.  409, 
14  So.  95. 

In  stated  which  hold  contracts  to  sur- 
render children  void,  the  contract  will  not 
be  ignored,  but  will  be  looked  to  to  deter- 
mine the  happiness  of  the  child,  and  if,  un- 
der such  contract  the  children  have  re- 
mained until  their  afiTections  and  attach- 
ments have  been  engaged  toward  their 
adopted  home,  the  father  will  not  be  heard 
or  permitted  to  disturb  them. 

Tiffany,  Dom.  Rel.  pp.  240.  263,  note  59; 
Church.  Habeaa  Corpus,  pp.  724,  726,  IS 
444,  447. 

The  children  have  chosen  their  home,  and 
they  are  of  sufficient  mental  capacity  and 
age  to  choose.  Mental  capacitT,  and  not 
age,  is  the  criterion  for  them  to  choose. 

Hurd,  Habeas  Corpus,  p.  636;  Cocke 
Hannum,  39  Misa.  423;  0  Am.  &  Eng.  Enc. 
Law,  p.  246;  Re  OoodeTwugh,  19  Wis.  275. 

Would  the  minor's  condition  be  improved? 
If  not,  the  writ  should  be  refused.  This  is 
a  correct  principle. 

Maples  V.  Maples,  40  Misa.  303;  Cocke  v. 
Hannum,  30  Miss.  423,  Foster  v.  Alston,  6 
How.  (Miss.)  407;  McShan  t.  McShan,  56 
Miss.  416. 

Just  OS  soon  as  Bains  reeeived  the  25% 

shares  of  Collier  Drug  Company  stodc  from 
A.  A.  Armiatead,  which  was  the  property  of 
Rosa  W.  Bains,  his  little  daughter,  the  divi- 
dend of  which  he  had  been  appropriating  un- 
der the  guise  of  "G.  W.  Bains.  Aa^'l  be  at 
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once  transferred  20  shares  of  this  same  stock 
to  hU  wife  and  took  by^  to  himself,  whicli 
he  can  hold  as  exempt  under  the  laws  of  the 
state  of  Alabama,  thereby  destroying  her  ee* 
tate;  and  if  he  can  gain  her  custody  it  will 
never  be  heard  of  again.  He  is  not  entitled 
to  her  stock  or  any  other  of  her  proper^. 

Bedford  V.  Bedford,  138  111.  354,  20  N.  E. 
602;  Schouler,  Dom.  Rel.  }  255. 

A  man  who  permits  the  custody  of  bis  in- 
fant child  to  pass,  in  accordance  with  his 
wife's  will,  to  her  sisters,  and  allows  the 
child  to  remain  with  and  be  reared  and 
trained  by  them  for  five  or  six  years  though 
supported  by  a  provision  for  the  children 
made  by  the  mother,  will  not  be  allowed  to 
reassert  his  rights  to  the  custody  of  the 
child  if  it  is  not  for  the  welfare  of  the  child. 

Stringfelloio  v.  8omerville,  95  Vo.  701,  40 
L.  R.  A.  ^3%^  29  8.  E.  686 ;  Kelsey  v.  Green, 
69  Conu.  2D1,  38  L.  R.  A.  471,  37  Atl.  679; 
Sheer*  V.  Stein,  75  Wis.  44,  6  L.  R.  A.  781, 
and  note,  43  N.  W.  728;  Green  y.  Campbell, 
96  W.  Vo.  098,  14  8.  E.  212;  Ovnningkam  v. 
Bamea,  37  W.  Va.  746,  17  S.  E.  308;  Re 
Snook,  54  Kan.  219,  38  Pac.  272;  Com.  ea 
rel.  Bcrkheitner  v.  Berkhcimer,  4  Pa.  Dist. 
R.  712;  United  States  ea  rel.  Schneider  v. 
Sauvage,  91  Fed.  Rep.  492 ;  Brown'a  Eatate, 
166  Pa.  253,  30  Atl.  1122;  Bently  Y.  Terry, 
69  Ga.  S66,  27  Am.  Rep.  399. 

On  rehearing. 

The  "tmfitnesB"  of  the  fatho-  in  this  kind 
of  a  case  relates  to  the  happiness  of  the 
child  in  his  custody,  and  not  to  his  personal 
character. 

Sheere  v.  Stein^  It  Wis.  61,  S  L.  B.  A.  781, 

43  N.  W.  728. 

In  the  follo^ring  cases  restoration  of  cub* 
tody  to  the  father  after  release  or  abandon- 
ment was  denied: 

Verter  y.  Ford,  S7  Ark.  31 ;  United  State* 
V.  Green,  3  Mason,  482,  Fed.  Cas.  No.  16,266; 
Washaw  T.  Gimble,  50  Ark.  355.  7  S.  W. 
389;  MarahaU  v.  Reama,  32  Fla.  499,  14  So. 
95;  Smith  V.  Bragg,  68  (3a.  652;  Bently  v. 
Terry,  69  Ga.  655,  27  Am.  Rep.  399;  Janes 
V.  Clegliom,  64  Ga.  9 ;  People  ea  rel.  Ourley 
V.  Porter,  23  111.  App.  196;  Endera  En- 
dera,  164  Fa.  266,  27  L.  R.  A.  66,  and  note, 
30  Atl.  129 ;  Ohapsky  v.  Wood,  26  Kan.  660, 
40  Am.  Rep.  321;  Re  Beekmth,  43  Kan.  169, 
28  Pac.  164;  Re  BulUsn,  28  Kan.  781;  BOia 
V.  Jesup,  11  Bush,  403;  State  v.  Smith,  6 
Me.  462,  20  Am.  Dee.  333;  Com.  v.  Ham- 
mond, 10  Pick.  274;  Curtis  v.  Curtis,  6 
Gray,  535;  Pool  v.  Oott  (Mass.)  14  Law 
Rep.  209;  Re  Stockman,  71  Mich.  180,  38  N. 
W.  876;  Carrie  v.  Corrie,  42  Mich.  509,  4  N. 
W.  213;  Weir  v.  ilarley,  99  Mo.  484,  6  L. 
R.  A.  672, 12  8.  W.  798;  MeShan  y.  MoShan, 
66  Bfiss.  413;  Foster  y.  Alston,  6  How. 
(Miss.)  416;  Re  Waldron,  13  Johns.  418; 
Re  Uurphy,  12  How.  Pr.  613;  People  ex  rel. 
Johnson  v.  Erbert,  17  Abb.  Pr.  395;  Spcara 
V.  Snell,  74  N.  C,  215;  Richards  v.  Collins, 
45  N.  J.  Eq.  287,  17  Atl.  831;  Sturtevant  v. 
State  ea  rel.  Havens.  15  Neb.  459,  8  Am. 
Rep.  849,  19  N.  W.  617;  Slate  ex  rel.  Hodg- 
den  r.  lAbbey,  44  N.  H.  324,  82  Am.  Dec. 
223;  State  v.  Barrett,  45  N.  H.  15;  Qiah- 
wiler  Y.  Dodezt  4  Ohio  St.  617 ;  Clark  T. 
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Bayer,  32  Ohio  St.  209,  30  Am.  Rep.  593; 
Com,  ea  rel.  Gilkeson  v.  Gilkeeon,  1  Fhila. 
194;  De  Uuutville'a  Case  Cited  in  6  How. 
(Miss.)  460;  Hoasie  v.  Potter,  16  R.  I.  374, 
17  Atl.  12D;  Jones  v.  Damall,  103  Ind.  609, 
63  Am.  Rep.  645,  2  N.  &.  229 ;  Bryan  v. 
Lyon,  104  Ind.  227,  54  Am.  Rep.  309,  3  N.  E. 
880;  Bonnctt  ea  rel.  Neicmeyer  v.  Bonneti, 
61  Iowa,  199,  47  Am.  Rep.  810,  10  N.  W.  91 ; 
Drvmb  V.  Keen,  47  Iowa,  435;  Ea)  parte 
Schumpert,  6  Rich.  L.  347;  Oardenhire  v. 
Hinds,  1  Head,  402;  Legate  v.  Legate,  87 
Tex.  252,  28  S.  W.  281;  Coffee  v.  Black,  82 
Va.  667 ;  Stringfellow  y.  Somerville,  96  Va. 
707,  40  L.  R.  A.  023,  29  8.  E.  685;  Merntt 
V.  Stoimley,  82  Va.  439;  Green  v.  Campbell, 
35  W.  Va.  699,  14  8.  E.  212;  Cunningham  v. 
Bamea,  37  W.  Va.  746,  17  8.  E.  308;  Sheers 
T.  Stein,  76  Wis.  51,  5  Lu  B.  A.  781,  43  N. 
W.  728. 

Messrs.  Noel  ft  Pepper,  for  appellee: 
An  infant  has  no  controlling  legal  right 
of  election  as  to  its  custody.  It  was  never 
designed  to  subject  the  legal  right  of  cus- 
tody to  the  eaprloe  d  infant  children,  nor 
to  emancipate  them  from  the  rightful  cus- 
tody. 

Hurd,  Habeas  Corpus,  chap.  8,  531; 
ifoore  V.  Christian,  66  Miss.  409,  31  Am. 
Rep.  375. 

Contracts  for  the  disposal  of  children  are 
not  binding,  being  void  as  against  public 
policy,  according  to  the  orerwbelming 
weight  of  modern  authority. 

Schouler,  Dom.  Rel.  last  ed.  }  251; 
Church,  Habeas  Corpus,  S  444;  17  Am.  & 
Eng.  Enc.  Law,  p.  373. 

The  father  is  the  natural  guardian  of  bis 
infant  children,  and,  in  the  absence  of  good 
and  sufficient  reasons  shown  to  the  court, 
such  as  III  usage,  grossly  immoral  principles 
or  habits,  want  of  ability,  etc.,  is-  entitled 
to  tiieir  custody,  care,  and  education. 

People  ea  rel.   Niokerson  v.   ,  19 

Wend.  16;  Schouler,  Dom.  Rel.  6th  ed.  SS 
245-261;  Maples  Y.  Maples,  49  Miss.  393; 
Moore  V.  Christian,  66  Miss.  408,  31  Am. 
Rep.  375. 

The  findings  of  the  circuit  Judge  in  this 
case  are  entitled  to  the  same  considerations 
and  w^ght  as  the  findings  of  fact  of  the 
lower  court  in  any  other  dass  of  cases. 

Kuhn  Y.  Breen,  101  lova,  667,  70  N.  W. 
722;  Shaw  Y.  Nachtioey,  43  Iowa,  663; 
Drumh  Y.  Keenf  47  Iowa,  433;  Btmnett  etv 
rel.  Ncwmcyer  v.  Bonnctt,  61  Iowa,  199,  47 
Am.  Rep.  810,  16  N.  W.  91;  Franklin  v. 
CarsKCll,  103  Ga.  653,29  8.  K  476;  Ae 
Knoivack,  168  N.  Y.  4S2,  44  L.  K.  A.  009,  63 
N.  E.  676. 

Messrs.  Sweatman,  Trotter  Jk  Knox, 

also  for  appellee: 

The  law  presumes  the  child's  interest  to 
be  in  the  custody  of  its  father. 

Weir  V.  Marlcy,  99  Mo.  484,  6  L.  R.  A. 
672,  12  8.  W.  798. 

Whilst  the  children's  desire  will  be  heard 
and  weighed,  it  will  not  determine. 

Moore  V.  Christian,  56  Mi»B.  408,  31  Am. 
Rep.  376;  Hurd,  Hal^as  Corpus,  631  et  scq. 

Nature  gives  to  parents  that  right  to  the 
custody  of  their  ehj^a  bT'QWJgfe 
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merely  recognizes  and  enforces.  It  is 
scarcely  leiss  sacred  than  the  right  of  life 
and  liberty,  and  can  never  be  denied  save 
by  showing  the  bad  character  of  the  par- 
ent or  some  exceptional  circumstances 
which  render  its  enforcement  inimical  to 
the  best  interest  of  the  child. 

iloore  V.  Christian,  56  Misa.  408-410,  31 
Am.  Rep.  375;  Foster  v.  Alston,  6  How. 
(Miss.)  40fi;  Ite  Knowack,  158  N.  Y.  482, 
44  L.  R.  A.  69«,  53  N.  E.  076;  Weir  v.  Mar- 
ley,  90  Mo.  484.  6  L.  R.  A.  072.  12  S.  W.  798. 
On  petition  for  rehearing. 

Mctsn.  Stir  line  *  BarHa»  also  for  ap- 
pellee: 

The  bnaift  of  the  common  lav,  as  well  as 
the  statutory  writ  of  habeas  corpus,  is  an 
illegal  restraint,  and  this  fact  must  be  ad- 
mitted or  proved  to  exist  to  warrant  any 
further  proceedings  on  the  writ.  But  il- 
legal restraint  has  a  wider  eoope  of  meaning 
in  this  class  of  cases  than  it  had  in  the  origi* 
nal  design  of  the  use  of  the  writ.  The  term 
"imprisonment"  (says  Hurd)  usually  im- 
ports a  restraint  contrary  to  the  wishes  of 
the  prisoner ;  and  the  writ  of  habeas  corpus 
was  designed  as  a  remedy  for  him,  to  be  in- 
voked at  his  instance,  to  set  him  at  liberty, 
not  to  change  his  keeping.  But,  in  the  ca»e 
of  infants,  an  unauthorized  absence  from  the 
l^al  custody  lias  been  treated,  at  least,  for 
the  purpose  of  allowing  the  writ  to  issue,  as 
equivalent  to  imprisonment;  and  the  duty 
of  returning  to  such  custody  as  equivalent 
to  a  wish  to  be  free. 

Church,  Habeas  Corpus,  chapter,  Parent 
and  Child,  pp.  423,  662;  Hurd,  Habeas  Cor- 
pus, 2d  ed.  p.  453. 

While  in  doubtful  cases  the  wishes  of  a 
child  of  this  age  will  be  sought,  and  to 
some  extent  be  observed,  a  bt^  of  thirteen 
cannot  be  allowed,  at  pleasure,  to  abandon 
his  filial  duties,  and  select  elsewhere  *  home 
more  agreeable  either  to  his  desires  or  his 
worldly  interests. 

Moore  v.  Christian,  B6  Mies,  408,  31  Am. 
Rep.  375;  Lovell  v.  House  of  Good  Shepherd, 
9  Wash.  410,  37  Pac.  600;  Re  Neff,  20  Wash. 
662,  66  Pac  883;  Miller  T.  Wallace,  78  Ga. 
483;  State  ex  rel.  V eider  t.  Renff,  20  W.  Va. 
751,  2  S.  K.  801 ;  Brooko  v.  Logan,  112  Ind. 
183,  13  N.  E.  069;  Re  Scarritt,  76  Mo.  566, 
43  Am.  Rep.  768. 

Messrs.  Alexander  ft  Alexander*  also 
for  appellee: 

The  law  governing  this  case  is  well  set- 
tled by  our  own  deciftiona.  It  was  not  neces- 
3iiry  to  go  elsewhere.  If  we  do  look  to  the 
decisions  of  other  states  great  discrimina- 
tion must  be  exercised.  For  many  of  the 
cases  touching  the  custody  of  children  are 
coses  between  husband  and  wife,  or  are  in 
states  which  limit  the  remedy  of  habeas  cor- 
pus to  cases  of  illegal  restraint  of  the  liber- 
ty of  the  child.  In  a  few  of  the  states  con- 
tracts by  parents  for  the  custo^  of  their 
children  are  permitted  by  statute.  In  a  few 
states  such  contracts  are  held  binding  in  tlie 
absence  of  a  statute.  In  cases  where  the 
remedy  of  habeas  corpus  is  limited,  the 
wish  of  the  diild  often  controls. 
61  L.  R.  A. 


Eriders  V.  ifnden,  184  Fa.  266,  27  L.  B. 
A.  56,  30  AtL  120. 

Tlie  rule  is  that  the  contract  is  v<^d. 

Whate\'er  lack  of  r^^ard  for  the  natural 
rights  of  a  parent  appears  in  the  decision  of 
other  statett,  his  paramount  right  is  dis- 
tinctly recognized  in  this  state. 

Mooi  e  V.  UhriaUant  66  Miss.  408,  31  Am. 
Rep.  375. 

The  absolute  right  of  a  worthy  parent  to 
his  or  her  child  is  set  out  in  a  recent  case 
in  Tennessee. 

State  €x  rcL  Bethelt  t.  Kihrington,  100 

Tenn.  227,  41  L.  R.  A.  288,  45  S.  W.  433; 
Prieto  V.  8t.  Alphonsua  Convent  of  Mercy, 
52  La.  Ann.  631,  47  L.  K.  A.  656,  27  So.  153. 

WUtfleld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

We  are  relieved  of  unnecessary  fullness  in 
stating  the  law  which  must  gov«-n  this  case 
by  the  consideration  fJiat  there  is  little  or 
no  difference  between  oounsd  as  to  what 
that  law  is,  and  none  in  the  well-considered 
cases.  Undoubtedly,  the  father  has  primari- 
ly, by  law  as  by  nature,  the  right  to  the  cus- 
tody of  his  children.  This  right  is  not  given 
him  solely  for  his  own  gratification,  but  be- 
cause nature  aud  the  law  ratifying  nature 
assume  that  the  autlior  <A  tiieir  being  feds 
for  them  a  tenderness  whidi  will  secure  their 
happiness  more  certainly  than  any  other  tie 
on  earth.  Because  he  is  the  father,  the  pre- 
sumption naturally  and  legally  is  that  he 
wilt  love  them  most,  and  care  for  them  most 
wisely.  And,  as  a  coneequenoe  of  this,  it  is 
presumed  to  be  for  the  real  interest  of  the 
child  that  it  should  l>e  in  the  custody  of  its 
father,  as  against  collateral  rdatives,  and  he, 
therefore,  who  seeks  to  withhold  the  custody 
against  tlie  natural  and  legal  presumption, 
has  the  burden  of  showing  clearly  that  the 
father  is  an  unsuitable  person  to  have  the 
custody  of  his  child;  or  that,  however  moral 
a  man  he  may  lie.  he  had  abandoned  his 
child,  contributing^  nothing  to  its  support, 
taking  no  interest  in  it.  and  permitting  it  to 
remain  continuously  ifi  the  custody  of  oth- 
ers, substituting  such  others  in  his  own  place 
BO  that  they  stand  in  loco  parentis  to  the 
child,  and  continuing  this  condition  of  af- 
fairs for  so  long  a  time  that  the  affections  of 
the  child  and  of  the  foster  parents  have  be- 
come mutually  engaged  to  the  extent  that  a 
severance  of  this  relationship  would  surely 
result  in  destroying  the  best  interest  of  the 
child.  In  such  case  as  this  the  law,  and  it 
may  well  be  said  nature,  too,  denies  to  the 
fatlier  the  custody  of  the  ehild,  but  the  de- 
nial is  based,  not  at  all  on  any  contract,  but 
entirely  and  solely  Upon  the  situation  as 
above  stated,  following  the  abandonment  of 
the  child  by  the  father.  There  is  much  loose 
talk  in  the  books  about  the  best  interest  of 
the  childj  and  more  as  to  the  right  of  the 
father.  In  the  effort  to  escape  from  the  ar- 
bitrary rule  laid  down  by  the  oommon  law 
OS  to  the  father's  right,  the  danger  is  lest 
the  pendulum  swing  too  far,  und»  modern 
decisions,  the  other  way ;  and  too  much  dis- 
posiUon  is  manifested  in  some  cases  to  oon- 
.ult.  not  th.  p«n^^t^,g.f^^th. 
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child  so  much  aa  its  immediate  enjoyment; 
to  stand,  not  at  the  center  of  tiie  whole  cir- 
cumference of  the  facta  making  up  the  life 
of  the  child  from  childhood  to  manhood  or 

wonianliood,  but  in  that  s^ment  of  those 
facts  relating  merely  to  what  will  make  the 
vhild  happy  at  the  a^ge  he  may  be  at  when 
the  custody  is  determined.  Parental  author- 
ity  and  affection  are  not  antagoniEtic  to  fil- 
ial obedience  and  happiness.  They  are  re- 
ciprocal and  correlative. 

Without  more  elaboration,  w»  quote,  to 
adopt  as  an  accurate  stat«nent,  the  law  an- 
nounced in  U'eir  t.  Marley,  09  Mo.  404,  0  L. 
R.  A.  672,  12  S.  W.  798,  a  case  cited  by  ap- 
pellants' counsel.  "In  all  civilized  coun- 
tries, in  which  tiie  family  is  regarded  as  the 
unit  of  social  organization,  its  minor  mem- 
bers must  and  ought  to  be  subject  to  the  cus- 
tody and  control  of  those  who  are  immedi- 
ately rpsponsilde  for  their  being,  for  the  rea- 
son that  by  nature  there  has  been  implanted 
in  the  human  heart  those  seeds  of  parental 
and  filial  affection  that  will  assure  to  the  in- 
fant care  and  protection  in  the  years  of  its 
helplessneea,  to  be  returned  to  the  parents 
again  when  they  in  their  turn  may  need  pro- 
tection in  their  years  of  helplessness  and  of 
their  child's  strragth  and  maturity.  Th» 
law  at  the  birth  of  an  infant  impoaea  upon 
the  parent  the  duty  of  aueh  eare  and  protec- 
tion, to  the  performance  of  which  the  in- 
stincts of  nature  so  readily  prompt,  and 
clothes  him  with  the  right  of  custody,  that 
he  may  perform  it  effectually,  upon  the  pre- 
sumption that  suoh  custody,  being  in  har- 
mony with  nature,  is  best  for  the  interest, 
not  only  of  the  parent  and  child,  but  also  of 
society.  Conceding,  however,  that  the  pri- 
mary object  is  the  interest  of  the  child,  the 
presuniptiun  of  Uie  law  is  that  its  interest 
1!!  to  be  in  the  custody  of  its  parent.  The 
law  has  made  provision  in  two  instances, 
whereby  this  presumption  may  be  overcome, 
in  the  statutes  providing  for  the  adoption 
and  apprenticing  of  children,  when,  for  their 
interest,  this  right  of  custody  is  permitted 
to  be  transferred  to  another.  In  regard  to 
all  other  contracts  b^  parents  for  the  custody 
of  their  children  tins  presumption  must  ob- 
tain; and  while  the  parent  may,  by  his  ina- 
bility or  failure  to  discharge  properly  his 
duty  towards  his  child,  forfeit  his  right  to 
its  custody-,  because  the  interest  of  the  child 
demands  it,  yet,  upon  the  trial  of  an  issue 
involving  sudi  a  forfeiture,  he  is  entitled  to 
the  benmt  of  such  presumpticm,  and,  unless 
the  interest  of  the  child  does  demand  it,  such 
forfeiture  cannot  take  place.  He  cannot  de- 
prive himself  of  this  right  of  custody,  which 
is  the  concomitant  of  a  personal  trust  im- 
posed upon  him  by  the  law  of  nature  as  well 
as  by  positive  law,  and  essential  to  the  dis- 
charge of  the  duties  of  that  trust,  by  con- 
tract per  aey  otherwise  he  might  deprive  his 
child  and  society  of  the  benefits  which  the 
law  amtemplates  will  inure  to  each  by  the 
personal  diadiarge  of  his  parental  duties." 

Such  being  the  law  applicable,  let  us  ex- 
amine each  of  the  authorities  cited  by  the 
appellants,  analyzing  carefully  their  facta. 
It  18  the  fact*  of  a  eaae  which  make  the  case, 
<1  U  R.  A. 


and  the  expressions  pid>lished,  then,  in  coses, 
are  to  be  interpreted,  if  we  wish  to  reach  cor- 
rect results,  strictly  in  the  light  of  the  very 
facte  of  each  particular  case.  What,  then, 
are  the  cases  upon  which  appellants  relyt 

In  the  case  of  Sheers  v.  Stein,  75  Wis.  44, 
5  L.  R.  A.  781,  43  N.  W.  728,  the  facta  were 
that  the  respondent  was  the  sister  of  the 
father  seeking  to  recover  the  custody  of  his 
daughter,  about  ten  years  old  at  the  time  of 
the  application.  This  sister  had  nursed  the 
child  and  its  father  through  a  dangerous  ill- 
ness, of  which  tite  mother  had  died,  the  child 
being  tlien  six  months  old;  and,  but  for  the 
aid  of  friends,  the  father  and  this  infant 
daughter  and  a  son  about  five  years  old  at 
that  time  would  have  been  dependent  upon 
charity  for  support.  The  father  never  exhib- 
ited any  affectiMi  for  his  daughter,  though 
living  in  the  family  of  his  sister  with  her  for 
three  years,  hat  avoided  her,  having  very  lit- 
tle to  say  to  or  to  do  with  her.  In  1886  the 
father  married  again,  and  moved  to  Nebras- 
ka. Neither  he  nor  this  wife  had  any  affec- 
tion for  the  child.  Tho  father  never  con- 
tributed anything  for  ^e  support  of  the 
child,  manifested  aversion  to  it,  and  said  he 
was  not  its  father.  The  supreme  court 
counted  strongly  on  this  last  fact,  saying 
(page  53,  75  Wis.,  page  784,  fi  L.  R.  A.,  and 
page  731,  43  N.  £.) :  "After  the  death  of  his 
wife,  the  mother  of  the  child,  he  expressed 
to  his  brother  the  horrible  belief  or  suspicion 
that  h\n  dead  wife  in  her  lifetime  had  played 
the  harlot,  and  tfuit  he  was  not  the  father  of 
the  child." 

In  the  case  of  Verser  v.  Ford,  37  Ark.  27, 
the  facta  were  that  the  father  had  placed  bis 
infant  daughter,  at  her  birth,  in  the  care  of 
her  grandmother  and  grandfather,  the  moth- 
er dying.  The  grandparents  had  kept  the 
child  for  three  years.  It  was  very  delicate 
in  health.  They  understood  its  physical 
constitution,  having  nursed  it.  The  father, 
marrying  again,  sought  to  recover  the  custo- 
dy when  the  infant  was  only  three  years  old. 
The  order  was  merely  temporary,  tlie  court 
remarking  that  the  father  might  apply  again 
when  the  child  was  more  advanced  in  years ; 
but  at  that  early  age  "the  infant  needs  female 
care,  .  .  .  which  is  better  insured  by 
the  natural  affection  of  a  grandmother  than 
by  the  inexperienced  efforts  of  a  father  or 
the  sense  of  duty  of  the  second  wife." 

The  case  of  United  States  v.  Green,  3  Ma- 
son, 482,  Fed.  Cas.  No.  15,256,  went  off  on  a 
motion  for  an  attachment  against  respond- 
ent because  his  answers  were  unsatisfactory. 
The  caee  was  disposed  of  by  consent  decree. 
It  was  a  contract  between  father  and  grand- 
fatiier  as  to  the  custody  of  an  infant  daugh- 
ter, then  attending  a  girls'  college.  Judge 
Story  very  properly  remarks  that  the  fath- 
er's right  is  not  absolute,  "but  for  the  benefit 
of  the  infant,  the  law  presuming  it  to  be  for 
its  interest  to  be  under  the  nurture  and  care 
of  ite  natural  protector,  both  for  mainte- 
nance and  education.  When,  therefore,  the 
court  is  asked  to  lend  ite  aid  to  put  the  in- 
fant into  the  custody  of  the  father,  and  to 
withdraw  him  from  other  persons,  it  will 
look  into  til  the  dreumsteneestTtod  ^aM^tfy 
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tain  whether  it  irill  be  for  the  real,  perma- 
nent interests  of  t3ie  infant." 

WasKaio  v.  Oimble,  50  Ark.  351,  7  S.  W. 
380,  waa  a  contest  to  recover  the  custody  of 
a  boy  four  and  one  half  years  old,  brought 
by  the  father,  from  a  nuui  and  wife  not  of 
km,  who  had  had  its  custody  from  birth,  and 
is  precisely  like  the  case  in  37  Ark.  in  the 
disposition  of  the  case,  the  court  simply  say- 
ing that  the  order  waa  temporary,  and  as  the 
child  advanced  in  years  the  father  might  ap- 
ply for  the  child,  but  the  application  was 
premature. 

Marahall  v.  Reams,  32  Fla.  499,  14  So.  95, 
was  a  contest  between  a  humane  master,  to 
whom  a  boy  sixteen  years  old  had  been  tip- 
prentioed,  and  his  uncle,  to  whom  his  motn- 
er  intrusted  his  custody.  The  boy  wa«  an 
ill^itimate  child.  He  was  sixteoi  years 
old  at  the  time  of  the  applicaticm,  and  ex- 
pressed a  strong  ju'eference  against  his  un- 
cle. The  evidence  showed  that  the  uncle,  in 
tlie  language  of  the  court,  bad  inflicted  im- 
moderate and  cruel  punishment  on  the  boy; 
had  repeatedly  whipped  him,— once  with  a 
switch  3  feet  lon^;  had  oompelled  him  to 
flsh  by  dragging  his  seine  in  oold  weather,  in 
ragged  clothes,  and  shoes  with  his  feet  stick- 
ing through;  and  that  he  had  soars  on  his 
bMy  from  a  whipping  inflicted  1^  his  uncle. 

Smith  T.  Bragg,  68  6a.  650,  was  a  contest 
between  a  father,  who  had  married  again, 
and  an  aunt,  for  the  custody  of  a  boy  nine 
years  old,  which  boy  the  aunt  had  nursed  at 
her  breast,  and  always  cared  for,  and  which 
boy  his  mother  and  father  had  abandoned, 
contributing  nothing  to  his  support,  and 
only  seeking  his  custody  when  he  got  old 
enough  to  labor. 

Bently  v.  Terry,  59  Ga.  B6S,  27  Am.  Rep. 
390,  was  a  contest  between  the  parents  and 
a  childless  aunt  over  the  custody  of  a  girl 
then  eight  years  old.  Mrs.  Terry,  the  child- 
less aunt,  took  the  child  when  it  was  about 
two  years  old,  almost  lifeless,  nursed  it  into 
health,  the  parents  contributing  nothing  to 
its  support  within  the  eight  years.  Tnere 
was  a  contract  there  1^  the  parents  that 
Mrs.  Terry  ^ould  have  it  Section  1793, 
Qeorgia  Code,  provides  that  "parental  pow- 
er is  lost  by  voluntary  contract  releasing  the 
right  to  a  third  person."  The  decision  ex- 
pressly rested  on  the  ground  that  the  stat- 
ute makes  such  a  contract  ^lid.  In  the  ab- 
sence of  such  statute^  sueli  contracts  for  the 
transfer  of  children  ore  uBiversally  held  as 
against  puUic  poU(!y,  and  we  have  no  such 
statute. 

JatuiB  T.  Oleghom,  54  Go.  9,  Is  precisely 
like  tlie  case  just  analyzed,  in  that  the  deci- 
sion rested  expressly  on  the  contract  for  the 
custody  of  the  child,  which  Uie  court  held 
was  vaJid  under  the  Georgia  Code,  and  was 
not  revocsible.  The  child  was  only  three 
years  old  when  the  application  was  made, 
and  the  court  animaaverts  severely  upon 
some  sharp  practice  1^  which  Cleghorn  kid- 
napped the  child  from  the  custody  of  Mrs. 
Janes  and  her  husband,  who  had  no  children. 

In  Chapnky  v.  Wood,  26  Kan.  050,  40  Am. 
Bep.  321,  the  child  was  a  girl  only  five  and 
one  half  years  old  at  the  time  ot  the  trial, 
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stiU  In  the  period  of  helpless  infancy.  13ie 
court  rested  its  decision  upon  this  fact,  and 
on  the  nature  of  the  fathor,  saying  of  him 
that  there  was  a  coldness,  a  lack  of  energ>-, 
and  a  shiftlessness  of  dispoftition  which  made 
him  an  unfit  guardian  for  a  warm-hearted 
child  to  develop  under,  and  upon  the  signifi- 
cant fact  that  the  father  had  not  married 
agHin,  and  the  child  was  the  child  of  a  dis- 
owned daughter-in-law  and  sister-in-law, 
and  could  not  expect,  therefore,  from  the 
aunt  and  grandmother,  the  sympathy  such  a 
child  needed. 

In  Re  Beokmth,  43  Kan.  169.  23  Pac  164, 
the  father  was  a  drayman,  and  a  poor  man. 
living  in  a  rented  house,  intemperate  in  his 
habits,  even  using  vulgar  and  profane  lan- 
guage in  his  family;  and  the  mother  had 
gone  to  a  son  with  the  boy  the  subject  of 
the  suit,  and  died  there,  requesting  the  son 
not  to  let  his  brother  go  back  to  the  father. 
The  father  had  with  him  <me  son  and  one 
daughter,  both  nearly  of  age,  and  the  daugh- 
ter declared  her  intention  of  leaving  her 
father  as  soon  as  she  got  of  age,  and  ^ing 
to  her  brother,  with  whom  two  of  his  sisters 
were  already  living.  It  Is  perfectly  obvious 
that  the  father's  house  was  a  storm  center 
from  which  all  the  children  fled  as  soon  as 
they  could,  and  that  he  warn  wholly  unfit  for 
the  custody  of  the  diild. 

In  the  case  of  Ellis  v.  Jeeup,  II  Bush,  405, 
the  contest  was  between  the  father  and  the 
sister-in-law  to  whom  the  girl,  then  thirteen 
years  of  age,  had  been  givm  when  she  was 
about  two  years  of  age,  and  with  whom  she 
had  remained  during  all  that  period;  the 
father  never  having  contributed  one  cent  to 
her  support,  and  visiting  her  vny  rarely, 
though  living  in  an  adjacrat  county,  only  10 
or  12  miles  away  from  his  sister-in-law. 
She  and  her  husband  were  childless,  and  in 
every  way  were  competent  to  give  ttia  child 
an  excellent  home  and  edueauML  It  also 
appears  that  the  child  had  inherited  some 
property.,  which,  it  would  scon,  the  father 
was  endeavoring  to  get  control  of,  as  it 
seems,  by  certain  extraordinary  proceedings, 
set  out  in  the  suit,  having  for  their  object 
the  removal  of  her  guardian  from  office,  and 
the  child  herself  to  a  distant  stata.  Besides, 
the  child  was  over  thirteen  yean  of  age, 
very  intelligent,  and  protested  agaiost  any 
change^ 

In  the  case  of  Com.  t.  Hammond,  10  Pidc. 
274,  the  court  refused  to  decide  upon  the 
relative  rights  of  a  mother  and  a  grandmoth- 
er as  to  the  custody  of  an  eleven-year-old 
girl,  on  the  ground  that  the  liberty  of  the 
child  was  not  interfered  with  in  any  way, 
and  it  has  no  bearing  on  this  case. 

In  the  case  of  Curtis  v.  Ourtia,  S  Gray, 
535,  the  girl  was  then  sixteen  years  of  age, 
and  the  decision  was  rested  upon  two  propo- 
sitions; chiefly  that  she  was  old  enough  to 
judge  for  herself,  and  that  the  mother  hod 
lost  her  rights  by  indenture  which  estopped 
her.  It  is  further  to  be  noticed  that  the 
court  did  not  award  the  custody  of  the  girl, 
but  left  her  at  large,  to  go  where  she  pleased. 
These  two  last  eases  are  nf^'iiLMluiunder 
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our  l&vr.   Moor€  r.  Ohrittian,  66  MIm. 
31  Am.  Rep.  376. 

In  Re  8tockman,  71  Mich.  180,  38  N.  W. 
87 G,  the  contest  was  between  paternal  and 
maternal  grandparents  over  the  custody  of 
Lucile,  who  was  nine  years  of  age  at  the 
time  of  the  hearing.  The  maternal  grand- 
paventis  bad  had  the  custody  of  the  child 
from  the  time  she  was  seventeen  months  old, 
-wholly  snj^KMrting,  maintaining,  and  educat- 
injc  her.  She  had  been  a  very  sickly  child, 
«nd  it  was  shown  that  the  father  entertained 
^eat  hatred  towards  his  wife's  parents ;  yet 
even  in  this  case  Judge  Campbell  dissents. 

Corrie  v.  Gorrie,  42  Mich.  509,  4  N.  W. 
213,  was  a  contest  between  father  and  moth- 
er, who  were  living  apart,  for  the  custody  of 
a  daughter,  Fanny,  seven  years  of  a^e  at  the 
time,  and  living  with  her  mother  in  Detroit. 
The  court  found  that  the  father  was  not  a 
miitaUe  person  to  have  possession  of  his 
child,  and  denied  bis  apphoation  upon  that 
ground. 

Weir  T.  3Iarley,  99  Mo.  484,  8  L.  R.  A. 
072,  la  S.  W.  798,  and  the  Scarritt  Case,  78 
Mo.  oGfi,  43  Am.  Rep.  768,  cited  by  counsel 
for  appellants,  are  the  strongest  sort  oi  cases 
fin:  appellee. 

In  the  iioSJum  0<ue,  60  Miss.  41S,  the 
father  was  attempting  to  recover  the  custody 
of  two  children  of  very  tender  years  from 
the  mother.  He  had  deserted  this  mother  in 
the  state  of  Arkansas  when  one  of  these  chil- 
dren was  two  and  one  half  years  old,  and  a 
few  months  before  the  birth  of  the  other, 
taking  with  him  all  the  money  in  the  house, 
and  leaving  his  wife  a  very  small  supply  of 
provisions.  She  scrambled  back  to  her  fath- 
er's house  in  Ittawamba  county,  where  they 
found  a  good  home.  He  bad  contributed 
nothing  to  the  support  of  these  children  in 
the  meantime.  One  of  the  children,  at  the 
time  of  the  application,  was  five  years  old; 
the  other,  three.  The  court  rested  its  decision 
in  refusing  to  disturb  the  custody  of  the  diil- 
dren  with  the  mother  on  the  fact  of  their 
very  tender  a^  and  the  father's  crud  and 
inexcusable  conduct  in  abandoning  bis  wife 
and  children  when  and  where  he  did. 

The  WaldTon  Caae,  13  Johns.  418,  like  the 
two  cases  previously  cited  from  Massachu- 
setts,  did  not  award  the  custody  of  the  child, 
but  simply  held  that  her  liberty  was  not  re- 
strained, she  being  with  her  mother  and  her 
ffiandfather,  a  man  of  wealth,  all  of  whose 
property  lOte  was  to  inherit,  and  the  father 
was  utterly  insolvent,  and  incompetent  to 
provide  for  the  mother  and  child. 

Re  Murphy,  12  How.  Pr.  513,  went  off  up- 
on the  notion  entertained  by  the  court  that 
tbe  father's  gift  of  the  child  was  legal  under 
the  statute  of  the  state  of  New  York  at  that 
time ;  tbe  child  being  only  nine  ^ears  of  age, 
ami  having  spent  all  its  life  with  an  uncle 
and  aun^  from  whose  custody  he  sought  to 
take  it. 

In  the  ease  of  Ptople  ea  rel.  Johnaon  v. 
Erhei  t,  17  Abb.  Pr.  395,  the  father  had 
turned  over  his  three  children  (on  tbe  death 
of  his  wife),  aged  eight,  six,  and  five  years, 
to  respondent,  abundantly  able  to  provide 
for  them.  The  father  failed  to  pay  board  as 
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agreed  to^  and  the  children  were  legally  in- 
dentured to  the  respondent.  The  father 
sought  to  recover  these  children  after  a  sec- 
ond marria^.  The  court  expresaly  decided 
the  case  upon  the  ground  that  the  father's 
testimony  in  the  case  was  perjured,  and  that 
he  could  not  be  believed,  and  that  be  was  ut^ 
terly  insolvent,  that  he  was  the  keeper  of  a 
drinkinc  i>aloon  in  Chicago,  aiul  that  his  sec- 
ond wife's  conduct  in  possessing  herself 
fraudulently  and  forcibly  of  one  of  the  chil- 
dren in  defiance  of  the  authority  of  the  court 
showed  her  unfitness. 

In  Spears  v.  Snell,  74  N.  C.  215,  the  oon- 
teet  was  between  an  imcle,  with  whom  the 
boy,  }hen  tliirteen  years  old,  had  been  all  his 
life,  and  tlie  stepfather.  The  uncle  had  been 
married  for  ten  years,  and  bad  no  diildreai. 
The  stepfather  was  a  roving  tenant  on>pp«r. 
The  mother  desired  the  child  to  remain  with 
tbe  uncle.  The  court  expressly  adverts  to 
the  fact  that  the  stepfather  was  under  no  le- 
gal obligation  to  provide  for  the  child,  and 
that  the  mother  wanted  him  to  rmoain  with 
the  uncle. 

In  Richards  v.  Collins,  45  N.  J.  Eq.  286, 
17  Atl.  831,  the  contest  was  between  the  par- 
ents and  aa  uncle  and  aunt  for  the  custody 
of  a  girl  who  was  old  enough  to  make  a  sen- 
sible choice  as  to  which  one  ^e  would  go 
with.  During  all  the  years  she  had  been 
with  her  uncle  and  aunt,  tbe  parents,  either 
through  inability  or  indifference,  withdrew 
themselves  from  the  child,  and  apparently 
contributed  nothing  to  its  support. 

In  Stwtevant  v.  BttUe  ea  rel.  Havetu,  15 
Neb.  4S9«  8  Am.  Rep.  349,  19  N.  W.  617,  the 
contest  was  between  the  father,  twenty-three 
years  old,  and  the  grandparents,  over  tbe 
custody  of  an  infant  girl  just  eight  months 
old.  The  court  very  properly  rested  its  de- 
cision on  the  age  and  sex  of  the  child,  ex- 
pressly awarding  custody  to  the  grandpa- 
rents "until  such  time  as  Its  age  and  ooikdi- 
tion  would  justify  the  father  in  assuming  its 
custody." 

In  State  ea  rel.  Hodgden  v.  lAhhey,  44  N. 
H.  324,  82  Am.  Dec.  223,  the  contest  was  be- 
tween the  father  and  ttie  grandparents  for 
the  custody  of  a  child  then  six  and  one  half 
years  old,  which  bad  been  left  with  the 
grandparents  four  and  one  half  years;  and 
the  court  held  that,  a«  the  father  and  step- 
mother were  suitable  persons,  the  custody 
should  be  awarded  to  tbe  father.  It  is  a 
strong  ease  for  applies.  This  ease  also 
shows  that  Pool  v.  Oott  (Mass.)  14  Law 
Rep.  269,  was  a  case  where  a  child  had  been 
given  at  its  birth  to  grandparents,  who  kept 
the  child  for  fourteen  years,  wholly  at  their 
expense,  the  father  contributing  nothing, 
and  taking  no  interest  in  the  child. 

The  case  of  State  v.  Barrett,  45  N.  H.  15, 
holds  the  unsound  doctrine,  now  almost  uni- 
versally repudiated,  that  a  contract  for  the 
transfer  of  the  child  1^  the  father  binds  tbe 
fattier.  Such  contracts  are  manifestly  void 
as  ngainst  public  policy. 

The  C8«e  of  Oighwiler  v.  Dodez,  4  Ohio  St. 
015,  was  a  contest  between  a  father  on  one 
hand  and  the  mother  and  another  woman, 
who  was  a  fortune  teller,  and,  her  husband, 
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who  was  a  man  of  unsouiLil  mind,  over  the 
custody  of  an  infant  d&ught«r  four  and  oiie 
hall  years  old.  Father  and  mother  were  liv- 
ing apart  by  reason  of  the  wife's  fault.  The 
wife  wafi  a  drunkard,  profane  in  her  lan- 
guage, a  notorious  liar,  had  taught  the  little 
girl  to  swear,  and  was  of  very  ungovernable 
temper.  It  certainly  needa  no  argument  to 
show  tliat  the  father  should  have  had  the 
child. 

The  case  of  Clark  t.  Bayer,  32  Ohio  St 
299,  30  Am.  Rep.  598,  waa  a  contest  between 
worthless  parents  not  able  to  provide  for 
their  children,  both  under  five  years  of  age, 
and  their  grandparents,  to  whom  they  had 
been  surrendered  by  contract,  and  who  had 
them  for  about  a  year,  when  they  were  kid- 
napped by  the  parent*,  who  concealed  one  in 
Columbus,  Ohio,  and  om  in  Cleveland,  Ohio; 
and  both  were  abuaed  and  mistreated  and 
made  feeble  and  sick  by  their  custodians.  In 
an  action  by  the  grandparents  to  recover 
$5,000  damages  the  court  held  that  the  con- 
tract waa  valid,  and  that  the  grandparents 
had  a  right  to  sue. 

In  Com.  ex  rel.  Oilkeson  v.  Oilkeson,  1 
Phila.  194,  the  girl  was  fifteen  years  of  age, 
and  had  been  transferred  by  father  and  moUi- 
er,  under  contract,  to  the  custody  of  an  aunt 
and  uncle;  the  aunt  and  uncle  agreeing  to 
adopt  her  as  their  child.  The  court  held  the 
contract  valid  as  a^inst  the  father  and 
mother,  and  the  judgment  was  aimply  that 
the  girl  should  be  discharged  from  restraint, 
and  left  to  go  where  she  pleased. 

In  Hoxsie  v.  Fottisr,  16  R.  I.  374,  17  Atl. 
129,  an  indigent  widowed  mother  ^ut  her  in- 
fant child  in  the  care  ot  her  deecMed  hus- 
band's sister  at  the  age  of  three  months,  and 
left  it  with  her  for  nine  years.  The  mother 
had  three  other  children,  whom  she  parceled 
out  among  her  relatives.  She  then  worked 
for  her  own  support  for  four  years,  when 
she  married  Mr.  Hoxsie.  Then  she  tarought 
suit  for  this  infant.  The  cbild  received  no 
support  whatever  from  her  during  these 
nine  years,  the  mother  never  having  Be«i  the 
child  but  once  in  the  nine  years.  The  court 
in  this  case  found  that  the  mother  did  not 
give  the  child  absolutely,  but  only  until  she 
could  care  for  it  herself,  and  under  these 
circumstances  the  extent  of  the  judgment 
was  that  tiie  child  should  remain  with  Its 
aunt  imtil  a  change  might  make  it  proper  to 
award  the  custody  to  t^e  mother.  The  judg- 
ment was  only  t^porary. 

In  Jonai  v.  Darnail,  103  Ind.  669,  5S  Am. 
Rep.  545,  2  N.  K.  229,  the  boy  vras  of  very 
tender  years  at  the  time  of  the  application 
by  the  father  to  recover  his  custody  from  the 
maternal  grandparents.  It  appeared  that 
the  father  had  no  wife  or  home,  worked  by 
the  month,  went  from  place  to  place,  and 
had  no  way  to  take  care  M  the  child,  and 
since  the  death  of  his  wife  had  been  very 
often  drunk,  and  had  a  violent  temper.  The 
court  awarded  the  custody  to  the  grandpar- 
ents, to  remain  there,  in  Uie  language  of  the 
court,  "during  the  tender  years  of  infancy  at 
least." 

In  Bryan  v.  Lyon,  104  Ind.  227,  54  Am. 
Rep.  309,  3  N.  S.  880,  the  contest  was  be- 
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tween  father  and  two  uncles  over  flie  custo- 
dy of  a  hoj  ten  years  old  and  a  girl  eight 

ymLTB  old.  The  mother  of  the  ohirdren  had 
been  divorced  from  the  father  because  he 
wholly  failed  to  provide  the  necessaries  of 
life,  was  utterly  worthless,  and  wholly  un- 
suited  for  the  care  of  the  dtildren,  and  the 
court  awarded  the  custody  to  the  uncles,  as 
against  him,  on  this  ground.  During  the 
six  years  after  the  divorce  until  the  death  of 
the  wife  he  never  once  came  to  see  the  chil- 
dren, and  never  contributed  one  cent  at  any 
time,  except  $75  in  the  year  1881.  He  mar- 
ried a  second  wife,  by  whom  he  had  another 
child,  who  was  also  with  its  maternal  rela- 
tions. He  had  no  home  of  his  own,  and  the 
court  put  its  decision  expressly  upon  his  un- 
fitness for  their  custody. 

In  Bonnett  ea  rel.  Neumej/er  v.  Bonncttt 
01  Iowa.  199,  47  Am.  Rep.  810,  16  N.  W.  91. 
the  contest  was  between  the  mother  and  the 
stepfather  and  the  grandparents  for  the  cus- 
tody of  an  infant  daughter  four  years  of 
age,  who  had  been  wiUi  her  grandparents 
most  of  the  time  since  her  birth.  There  was 
a  contract  in  this  ease  for  the  transfer  of  the 
child,  and  the  court  held  It  valid,  and  put 
its  decision  ou  that  ground,  and  that  the 
st^father  was  under  no  legal  obligation  to 
support  the  child,  and  that  the  birth  of  chil- 
dren to  the  mother  and  stepfather  would  cre- 
ate new  obligations;  but  the  chief  ground 
was  the  alleged  validity  of  the  contract. 

In  the  case  of  Drwnb  v.  Keen,  47  Iowa, 
435,  the  contest  was  between  the  father  and 
the  grandparents  for  a  boy  five  years  old 
at  the  time.  The  father  lived  in  uie  Indian 
territory,  had  no  person  to  oare  for  the  child 
except  an  Indian  or  negro  woman,  and  the 
grandparents  had  taken  care  of  it  from  its 
birth  under  the  claim  of  a  contract  for  the 
custody  of  the  child.  The  court  held  the 
contract  valid  in  the  sense  the  father  meant 
it,  not  meaning  to  turn  the  child  over  to 
the  grandparents  permanently,  but  distinct- 
ly held  that  the  judgment  of  the  court  be- 
low awarding  custody  to  the  grandparents 
should  be  modi^ed  so  as  to  leave  the  father 
open  to  apply  for  his  custody  when  he 
should  have  reached  maturer  years. 

In  the  case  of  Em  parte  Schumpert,  ft 
Rich.  L.  344,  the  wife  was  compelled  to 
leave  her  hu^>and*s  home  and  go  to  her 
father's  roof,  taking  with  her  an  infant 
daughter,  four  years  of  age  at  the  time  of 
the  last  application  by  the  husband.  He  had 
made  two  previous  applications,  when  the 
child  was  about  one  year  old  and  when 
about  two  years  old.  The  court  rested  its 
decision  upon  the  age  and  sex  of  the  child, 
allowing  the  mother  to  keep  it,  and  upon  the 
unwarranted  conduct  of  the  fathor  in  forc- 
ing his  wife  from  home. 

In  the  case  of  Oardenhiire  t.  Binds,  1 
Head,  410,  it  appears  that  tha  child  was  • 
female,  frail  and  unhealthy,  only  cdght 
years  old,  and  bad  been  principally  reared 
by  her  grandmother,  in  every  way  able  to 
pare  for  her.  The  father  had  neitiier  hmn* 
nor  property. 

The  case  of  Legate  v.  Legate,  87  Tex.  248, 
23  S.  W.  2S1,  was  a  contest  ow  the  cu^ody 
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of  a  little  girl  only  two  yaars  old  at  the 

time,  who  had  been  placed  with  its  foster 
parents  since  it  was  three  months  old.  The 
court  held  that  a  contract  for  the  custody 
of  the  child  is  not  void,  but  did  not  decide 
to  whom  the  custody  of  the  child  in  the 
case  should  be  awarded;  the  court  answer- 
ing merely  questionfi  certiAed  to  it. 

In  tlie  case  of  BtringfelUno  v.  BomerviUe, 
OS  Va.  701.  40  L.  R.  A.  U23,  29  S.  S.  685,  the 
child  was  a  girl  six  years  old,  placed  in  the 
custody  of  aunts  by  the  will  of  the  mother, 
acquiesced  iu  by  the  father.  The  court,  at 
pages  706,  7U7,  95  Va.,  page  625,  40  L.  K.  A. 
and  page  687,  29  S.  E.,  uiows  that  the  de- 
cision was  put  upon  the  immorality  of  the 
father,  and  the  perfect  fitness  of  the  aunts, 
and  the  tender  age  of  the  child,  and  leave 
waa  expressly  given  in  tlie  judgment  for  the 
father  to  apply  again  if  change  of  eircmn- 
stances  warranted  it. 

Oreen  v.  Campbell,  35  W.  Va.  688,  14  S.  E. 
212,  is  a  contest,  on  the  one  hand,  between 
the  father  and  stepmother  and  the  grand- 
parents for  the  custody  of  a  boy  five  years 
old.  The  decision  expressly  rested  on  the 
ground  that  a  contract  for  the  custody  of 
the  child  was  valid. 

In  Se  Qooimough,  1ft  Wis.  274.  a  little 

S'rl  had  been  placed  at  six  years  of  age  with 
ster  parents,  and  she  had  stayed  there  six 
^eara,  the  home  being  in  eveiy  respect  all 
it  ought  to  be;  and  at  the  time  she  was 
placed  there  she  and  her  mother  were  in- 
mates of  the  county  poor  house,  and  the 
father  a  convict  in  the  state  prison;  and 
there  was  no  evidence  to  diow  that  there 
had  been  any  change  in  him  morally,  or  that 
he  was  pecuniarily  fitted  to  care  for  his 
child ;  and  it  was  on  this  last  ground  as- 
pressly  that  the  case  went  off. 

In  Cunningham  v.  Barnes,  37  W.  Va.  766, 
17  8.  E.  308,  the  contest  was  over  a  child 
seven  years  of  age,  whose  custody  had  been 

fiven  by  contract  to  the  grandparents  by  the 
ying  mother.  These  grandparents  had 
wholly  supiKtrted  the  child,  the  father  con- 
tributing qothing.  The  father  was  shown 
to  be  immoral,  htgh-tempered,  without  prop- 
erty. The  court  expressly  held  (pages  754, 
755,  37  W.  Va.,  page  812,  17  S.  E.)  that 
the  contract  was  ralid,  and  rested  it^  deci- 
sion on  that  ground  and  upon  the  unfitness 
of  the  father.  Hie  stepmother,  in  this  case, 
had  mnde  the  father  promise  not  to  bring 
the  child  to  her  hom^  to  which  the  court 
also  refers. 

The  case  of  FuUilove  r.  AonJts,  62  Miss. 
11,  was  expressly  decided  upon  the  ground 
that  the  mother  should  not  recover  the  cus- 
tody of  her  illegitimate  child  from  its  al- 
leged grandmother,  because  the  mother  was 
a  common  prostitute. 

In  the  case  of  Com.  v.  Addicka,  6  Binn, 
620,  the  father  of  two  female  children,  aged, 
respectively,  seven  and  ten  years,  was  en- 
deavoring to  recover  their  custody  from  his 
former  wife,  from  whom  he  had  been  di- 
vorced on  the  ground  of  her  adultery  with 
'the  man  with  whom  she  was  then  living, 
and  with  whom  she  had  gone  through  a 
fonn  of  marriage.  The  court  at  that  time, 
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on  aooonnt  d  thdr  tender  jeara  (as  the 

court  said),  left  these  girls  with  their 
mother.  Three  years  later,  in  Com.  v.  Ad- 
dicka,  2  Serg.  &  B.  174,  the  same  court 
(doubtless  having  discovered  its  error)  de- 
livered these  children  to  their  father. 

What,  now,  are  the  facts  of  this  particu- 
lar case?  A  great  and  largely  controlling 
fact  is  that  the  father  is  just  as  suitable  a 
person  morally,  flnsjunally,  and  socially  to 
luive  the  custody  of  these  children  as  the 
appellants.  The  finding  of  that  fact  makes 
it  absolutely  necessary  that  the  evidence 
shall  show  clearly  an  abandonment  by  the 
father  of  his  children,  operating  in  law  a 
forfeiture  of  his  natural  and  legal  right  to 
their  custody.  Addressing  the  facts  in  this 
record  to  the  solution  of  that  inquiry,  is 
there  ai^  such  abandonment  shown  in  this 
case?  When  the  wife  died,  the  father  was 
prosperous,  owned  his  home,  and  a  partner- 
ship in  four  different  drug  stores.  He  never 
claimed  anything  from  the  Armistead  es- 
tate, the  income  from  which  was  about  $400 
per  year,  and  in  which  bis  wife  owned  a  one- 
sixth  share.  After  his  vrife  died,  leaving 
the  children — a  boy,  a  mere  infant,  about 
four  mcmths  old,  and  a  ^rl  about  three 
years  old — ^with  thdr  grandmoth^,  the 
father  went  to  Birmingham,  Alabama.  He 
sustained,  in  common  with  a  great  many 
others  about  that  time,  great  loss,  as  a  con- 
sequence of  which  he  was  forced  to  take  the 
benefit  of  the  bankrupt  law.  Struggling 
on,  he  has  succeeded  in  regaining  his  finan- 
cial footing,  has  married  a  woman  of  large 
means  ana  excellent  character,  who  has 
built  in  Birmingham  a  new  and  elegant 
home.  Tils  latfy,  a  widow  when  he  married 
her,  has  always  been  childless,  having  no 
children  by  her  present  husband  to  divide 
her  affection,  though  she  has  been  married 
to  her  present  husband  since  June,  1895. 
At  the  time  of  the  death  of  the  mother,  Mrs. 
Hibbette  and  Mrs.  Land  were  young  ladies, 
about  sixteen  and  seventeen  yean  of  age, 
respectively.  The  mother  died  at  her 
mother's  home,  in  Vaiden.  In  1804,  Mrs. 
Armistead,  the  grandmother,  moved  from 
Vaiden  to  Kosciusko,  making  that  her  home 
until  the  time  of  her  death,  November  25, 
1899,  after  which  the  present  suit  was 
brought.  A  previous  habeas  corpus,  brought 
a  few  weeks  prior  to  the  grandmother's 
death,  was  dismissed  after  her  death.  This 
first  suit,  though  brought  in  the  lifetime  of 
the  grandmother,  we  think  is  shown  to  have 
been  brought  by  reason  of  certain  adoption 
and  guardianship  proceedings.  In  the 
adoption  proceeding  begun  September  16, 
1899,  it  was  askint  that  the  children  be 
adopted  by  the  grandmother  for  her  life, 
and  at  her  death  that  the  two  aunts  should 
succeed  to  her  rights.  On  the  20th  of  Sep- 
tember, 1899,  the  petition  for  guardianship 
was  filed,  which  aU^ed  appellee  to  he  mor- 
ally and  socially  unfit  to  have  the  custody 
of  his  children,  and  on  the  same  day  a  de- 
cree was  entered  adjudging  him  morally  and 
socially  unfit  to  have  nis  children,  and  the 
appellee  states  that  he  knew  nothing  of  any 
of  these  proceedings  tintii  October  l^SBfl^ 
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and  then  learned  of  them  acddentally.  It 
should  here  be  stated  that  Miss  Willie  Armi- 
stead,  OD  October  21,  1896,  married  Mr. 
John  Land,  of  Shievcport,  Louisiana,  and 
vent  to  Shreveport  to  live.  On  October 
20,  1897, — about  a  year  later, — iliss  Lula 
Armiatead  married  Mr.  Eugene  Hibbette,  of 
Shrereport,  and  also  went  to  that  pla.ce  to 
live;  tne  residences  of  the  two  sisters  ad- 
joining, and  being  fn  the  same  inclosure. 
After  the  marriage  of  her  daughters,  the 
grandmother  for  several  years  vieited 
Slneveport  on  tbe  imitation  of  Mr.  Land, 
taking  the  children  with  her,  remaining  dur- 
ing the  Bcholastic  year  only,  returning  with 
the  children  in  the  summer  to  her  home  and 
their  home  in  Kosciusko.  It  is  perfectly 
obvious  that  up  to  the  death  of  the  grand- 
mother, two  years  after  the  marriage  of  one 
daughter  and  three  years  after  the  marriage 
of  the  other,  these  children  had  been  in 
the  exclusive  custody  of  their  grandmother. 
During  Christmas,  180S,  Mr.  Bains  and  his 
present  wife  paid  a  visit  to  the  children  at 
Shrevcport,  Louisiana,  and  during  this 
visit  it  is  evident  that  the  fact  that  Mr. 
Bains  expected  to  reclaim  his  children  aft^ 
«r  the  grandmother's  death  begot  trouble,  as 
appears  from  the  letters  of  Mrs.  Armistead, 
the  grandmother,  of  August  10,  1890,  from 
Shreveport,  and  of  A.  A.  Armistead,  of 
August  21,  1899,  from  Kosciusko,  and  of 
Mrs.  Armistead,  from  Shreveport,  July  3, 
1899,  especially,  and  a  letter  of  J.  R.  Land 
of  August  21,  1899,  from  Shreveport.  A 
letter  from  Mr.  Bains  from  Birmingham, 
December  8,  1897,  to  Mrs.  Land,  shows,  we 
think,  conclusively  that  it  was  his  purpose 
to  reelftim  the  children  only  after  Mrs. 
Armistead's  death.  He  says  therein :  "I 
will  flccept  your  proposition  in  regard  to  my 
darling  little  ones  for  the  present.  I  make 
this  sacrifice  for  dear  mamma'a  happiness. 
She  Is  growing  old  now,  and  will  soon  be 
called  to  her  home  fn  Heaven.  She  has 
given  to  us  the  best  part  of  her  pure  life, 
and  now  we  all  take  pleasure  in  making  her 
few  remaining  days  as  happy  as  we  can; 
and,  60  long  as  my  little  ones  are  necessary 
to  her  happinesB,  and  not  burdensome  by 
reason  of  the  c^re  that  they  are  necessarily 
to  her,  she  can  keep  them."  This  being  the 
state  of  the  ease  in  the  last  of  August^  1899, 
the  grandmother  returned  to  her  home  in 
Kosciusko,  with  the  children,  on  a  telegram 
from  her  son,  Mr.  Armistead,  and  soon  after 
the  adoption  and  guardianship  proceeding 
referred  to  took  place.  It  is  obvious  that 
the  grandmother's  trips  to  Shreveport  with 
the  children  were  visits  for  school  purposes, 
the  grandmother  returning  to  her  home 
every  season;  that  Mrs.  Land  was  in  Shreve- 
port for  about  a  year  before  the  children 
ever  went  there;  that  Rosa  is  staying  with 
the  aunt  to  whom  she  was  not  given,  and 
the  boy  with  Mrs.  Hibbette.  The  circum- 
stances above  set  forth  sufficiently  explain, 
we  think,  the  bringing  of  the  habeas  corpus 
in  the  lifetime  of  the  grandmother.  From 
the  wife's  death,  in  1889,  until  July,  1891, 
the  father  remitted  monthly  to  Mrs.  Armi- 1 
Htead,  for  the  children,  926,  He  failed  in 
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July,  1891,  and  sent  for  some  months  810. 
It  is  shown,  we  think,  clearly,  that  Mr. 
Baina  sent  checks  covering  $3,000  a  fter 
July,  1891,  and  that  he  has  spent  at  least 
$5,000  from  the  death  of  his  wife  until  the 
bringing  of  this  suit  on  his  children.  There 
is  an  etfort  to  show  that  the  $25  per  month 
were  dividends  from  stock  it  is  alleged  the 
father  assigned  to  Mr.  A.  A.  Armistead  in 
trust  for  Roaa.  This,  if  true,  does  not  alter 
the  fact  that  the  father  at  last  was  the 
source  of  the  bounty, — the  principal, — ami 
that  he  constantly  remitted,  which  is  the 
important  thing  in  this  inquiry.  This  in- 
cluded, not  merely  these  monthly  remit- 
tances, but  the  payment  of  many  accounts 
for  his  children  for  drugs,  clothing,  etc. 
He  never  allowed  a  birthday  of  either  child 
to  go  by  \\itliout  remembrances  sent,  and  of- 
ten did  the  like  on  holidays.  In  addition 
to  this,  he  made  frequent,  and  sometimes 
valuable,  contributions  to  the  grandmother 
and  aunts;  and,  irideed,  the  relations  alt 
around,  as  evidenced  by  the  letters  in  the 
record,  were  pleasant  ones,  up  to  the  visit 
of  appellee  and  his  wife  to  Shreveport  dur- 
ing Christmas,  1808.  The  present  Mrs. 
Bains  mode  some  presents  to  the  children, 
and  she  is  shown  the  testimony  of  two 
witnesses  to  have  manifested  for  them  af- 
fection and  tenderness,  and  a  desire  to  pro- 
mote their  happiness.  What  does  the  rec- 
ord show  as  to  the  state  of  feeling  between 
the  father  and  his  childrenf  The  father 
came  from  Birmingham  to  see  his  children 
several  times  every  year,  except  for  one  in- 
terval of  two  years ;  and  was  visited  by  his 
children  at  his  home  in  Birmingham;  and 
there  was  a  regular  correspondence  kept  up 
between  him  and  the  aunts  and  the  grand- 
mother, and  letters  were  also  r^ularly  writ- 
ten or  messages  sent  for  the  children  to 
their  father.  These  letters  and  messages 
on  the  part  of  the  children  breathe  the  ten- 
derest  affection.  Tliey  called  him  "Darling 
Pops,"  and  anticipated  his  visits  with 
greatest  pleasure.  On  his  part  his  letters 
show- the  deepest  and  moat  constant  affection 
and  BoHcitude.  We  do  not  think  the  ex- 
pression on  the  part  of  these  children  of  a 
preference  to  remain  with  their  aunts,  made 
in  the  court  below  to  the  judge,  entitled,  un- 
der all  the  circumstances  <d  this  case,  to 
much  consideration.  The  trial  judge  was 
in  far  better  situation  to  judge  as  to  this 
particular  point,  seeing  and  hearing  the 
children  themselves,  than  we  are,  reviewing 
the  cold  page  unillumined  by  the  manner 
and  actions  of  the  children  at  the  time.  The 
whole  environments,  all  the  histoiy  of  the 
case,  as  well  as  the  ages  of  the  children,  and 
the  unlikelihood  of  their  competency  at  so 
early  an  age  to  make  a  choice  wise  for  all 
the  years  to  come,  are  factors  entering  ma- 
terially into  the  solution  of  this  question. 
The  child  speaking  out  its  choice  of  a  cnstf>- 
dian  at  ten  or  thirteen  selects  with  refer- 
ence alone  to  the  continued  furnishing  of 
those  things  which  make  up  happiness  and 
joy  for  those  ages.  The  horizon  which 
1  bounds  the  child  of  ten  or  thirteen  is  not 
the  horizon  the  whole  perspective  of  which 
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ii  neeeuair;  to  take  into  view  In  determin- 
ing who  shall  have  the  training  and  charac- 
ter building  of  children.  The  vision  of  the 
little  ones  of  ten  and  thirteen  sees  nothing 
heyond  the  horizon  bounding  those  years. 
They  cannot  balance  the  advantages  and  dis- 
advantages of  different  custodians,  so  as  to 
correctly  determine  which  one  will  guide  it 
best,  and  fashion  It  most  wisely  into  the 
make-up  of  perleet  manhood  and  wonum- 
hood. 

We.  have  purposely  left  for  the  last  the 
alleged  eontnujt  in  the  adoption  proceeding. 
It  was  prayed  that  the  grandmother  should 
have  the  children  for  her  own  during  her 
life,  and  the  aunts  after  her  death.  There, 
is  considerable  conflict  in  the  testimony  as 
to  what  precisely  did  occur  at  the  death- 
bed of  the  wife  and  mother.  ,It  wae  a  scene 
of  pathetic  interest  beyond  power  of  words 
properly  to  describe.  The  very  tenderness 
and  silence  and  awful  sanctity  of  that  scene 
— the  last  interview  between  the  husband 
and  wife — would  make  it  doubly  hard  for 
the  husband  to  express  any  dissent  if  he  felt 
it  from  her  expressed  wishes.  The  cold 
processes  of  reason,  proper  enough  as  tests 
of  conduct  in  the  ordinary  transactions  of 
life,  are  not  the  alembic  by  which  to  try 
the  reasonableness  of  conduct  in  the  pain 
and  passion  of  such  an  hour.  If,  however, 
we  should  accept  the  anpellants'  version  that 
the  mother  made  in  tne  presence  and  with 
the  assent  of  the  father  a  contract  whereby 
she  gave  the  custody  of  the  children  to  their 
grandmother  for  her  life,  and  after  her 
death  the  custody  of  Rosa  to  one  aunt  and 
Willie  to  the  other,  the  aunts  being  then 
about  si.\teen  and  seventeen  years  of  age, 
respectively,  it  follows,  as  settled  law,  that 
the  whole  contract  was  null  and  void,  as 
against  public  policy.  But  more  than  this 
follows.  As  a  matter  of  fact,  it  follows 
that  the  custody  during  the  grandmother's 
life  from  1889  to  November,  1899,  was  the 
exclusive  custody,  so  far  as  the  contract 
right  is  concerned  of  the  grandmother.  In- 
deed, the  aunts,  at  sixteen  and  seventeen, 
were  themselves  of  years  too  Immature  to 
constitute  them  custodians  of  the  children; 
and  this  is  not  only  the  result  of  the  con- 
tract, but  it  is  actually  what  occurred,  since 
one  aunt  lived  for  three  years  and  the  other 
two  in  Shreveport,  Louisiana,  the  grand- 
mother retaining  exclusive  custody  of  the 
children  throughout  that  time.  This  is  an 
exceedingly  important  result,  both  from  the 
contract  and  from  the  facts  in  the  case,  in 
view  of  the  fact  that  the  appellants  contend 
that  they  had  had  the  custody  and  care  of 
the  children  jointly  with  the  grandmother 
during  her  lifCj  and  solely  themselves  after 
her  death.  It  is  obvious  that  this  is  not 
the  fact.  If  it  may  be  stated,  in  some  neces- 
sary view,  that  the  aunts  cared  for  tlie 
children  with  the  grandmother  before  their 
marriage,  it  yet  remains  true  that  for  three 
years  as  to  one,  and  two  years  as  to  the 
other,  after  marriage,  the  grandmother  ex- 
ercised exclusive  custody  and  control.    It  is 

etrat  that  on  the  contract  alone,  if  it  had 
m  valid,  neither  aunt  could  predicate  any 
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right  while  the  grandmother  lived.  And  so, 
if  the  ri^ht  of  the  aunts  is  to  be  placed — 
as  alone  it  could,  in  any  case,  be  placed — 
upon  the  ground  that  they  had  stood,  as  a 
matter  of  fact,  in  looo  parentis  to  these 
children  from  the  death  of  the  mother,  and 
the  other  fact  that  the  father,  by  his  con- 
duct, had  abandoned  them,  and  allowed  the 
appellants  wholly  to  provide  for  them,  and 
the  relations  of  parental  and  filial  strength 
to  grow  up  between  the  children  and  aunts, 
then  it  is  clear  that  the  facts  in  this  rec- 
ord show  no  such  abandonment  in  the  first 
place,  and,  in  the  second,  there  was  a  break 
of  three  and  two  years  in  the.  custody  and 
care  of  the  aunts.  It  will  not  do  to  say  that 
merely  because  the  aunts  have  nursed  ten- 
derly these  children,  and  cared  for  them 
most  affectionately  for  seven  or  ten  years, 
— seven  of  than  in  conjunction  with  the 

grandmother, — and  because,  therefore,  they 
ave  come  to  love  the  children  as  if  th^ 
were  their  own,  and  the  children  them  as  if 
they  were  their  parents,  so  that  the  sever- 
ance of  these  relations  would  bring  great 
grief  to  both,  the  aunts  should  retain  the 
custody.  It  might  well  be,  and,  indeed,  it 
is,  the  case  here,  that,  all  this  granted,  there 
stands  another  figure  on  the  scene, — the 
father,^ — who  has  most  abundantly  supplied 
their  every  want,  who  has  kept  up  by  cor- 
respondence and  1^  virtts  the  tie  of  filial 
and  parental  tenderness,  who  is  ^needed  to 
be  financially,  socially,  and  morally  as  fit 
a  custodian  as  the  aunts,  standing  with 
arms  opened  calling  his  children  home,  and 
whose  heart  must  bleed,  we  must  believe,  as 
dorely  as  the  aunts',  if  these  children  are 
kept  from  his  bosom.  It  must  be  remem- 
bered that  he  has  no  other  children;  tiiat  his 
present  wife  is  childless.  It  must  also  be 
remembered  that  one  of  the  aunts  has  a 
child  of  her  own,  and  that  the  other  has  only 
been  married  two  years,  and  may  have  chil- 
dren of  her  own.  If  these  children  are 
awarded  to  their  father,  they  not  only  re- 
turn to  their  natural  and  l^al  protector, 
but  th^  return  to  one  home,  where — a  mat- 
ter of  %ital  importance  to  their  happiness — 
they  will  have  the  companionship  of  each 
other  until  mature  years  shall  come;  the 
ties  of  brotherly  and  sisterly  affection  will 
be  knit  so  that  time  cannot  break  them.  On 
the  contrary,  it  is  hut  the  accident  of  the 
situation  that  the  aunts  live  now  on  ad- 
joining lota  within  one  inclosure.  One  hus- 
band earns  as  his  salary  as  district  attor- 
ney about  $3,000  per  year;  the  other  about 
$1,500  per  year.  The  present  Mrs.  Bains  is 
worth  over  $30,000,  and  Mr.  Bains  is  earn* 
ing  a  salary  of  about  $1,200  a  year,  has  a 
few  thousand  dollars  in  money  and  other 
property,  and  owns  some  stock  in  Collier 
Drug  Company,  of  Birmingham,  of  which 
he  Is  vice  president.  In  the  changing 
scenes  of  Hf^,  is  it-at  all  unreasonable  to  an- 
ticipate the  time  when  these  aunts  may  live 
in  different  homes,  distant  from  each  other ; 
and,  if  that  time  shall  come,  will  not  there 
be  as  cruel  a  severance  of  afi'ection's  ties  be- 
tween one  aunt  and  the  boy  and  tbe  other 
aunt  and  the  girl,  and  also  betwje 
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brother  and  the  sister  1  Again,  one  of  the 
aunts  has  children  of  her  own;  possibly, 
also,  the  other.  There  would  then  be  two 
sets  of  children  in  each  household.  It  is  not 
nature  that  the  same  affection  could  ex- 
ist between  the  aunts  and  these  children 
which  would  exist  between  the  mothers  and 
lh«r  own  children.'  Most  obvioualy,  these 
gentlemen,  Mr.  Land  and  Mr.  Hlbbette,  are 
entitled  to  the  highest  praise  for  their  noble 
conduct  in  agreeing  to  take  care  of  these 
children,  and  these  aunts  for  their  pure  and 
unselfish  love  lavished  upon  them  K>r  years. 
But  they  are  not  legally  bound  for  the 
maintenance  and  education  of  these  chil- 
dren. If  death  should  remove  them, — as  it 
removes  as  all  in  time, — where,  then,  would 
be  tlie  expectation  of  these  children  T  la  it 
not  clear  that  all  they  get  from  uncles  and 
aunts  while  living  is  bounty  merely,  and 
that  at  the  death  of  the  uncles  and  aunts 
they  cannot  become  their  heirs  if  nearer  kin 
be  living!  Shall  these  two  children  grow 
up  with  this  sense  of  dependence  embitter- 
ing lifet  All  this  is  wholly  different  under 
the  father's  roof.  He  is  bound  by  th«  law 
of  the  land  to  maintun  and  educate  these 
children.  Th^  become  his  heirs  when  he 
dies  intestate.  So  far  as  this  record  dis- 
closes, th^  have  experienced  from  the  step- 
mother so  far  kindness  alone.  Every  con- 
sideration would  prompt  her  to  continue 
that  kindness.  Love  for  the  husband,  if 
there  were  none  for  the  children,  would  de- 
mand this,  that  Uiere  might  be  peace  in  the 
h«ne.  But  the  testimony  Is  that  she  has 
manifested  affection  for  them  evidenced  by 
Bubstantial  tokens. 

Once  more,  what  is  meant  by  the  best  in- 
terest of  the  child  I  That  which,  in  the 
whole  view  from  the  age  at  which  the  child 
is  when  the  court  is  called  on  to  decide  to 
the  years  of  majority,  most  surely  will 
build  into  fine  characters,  and  make  them 
fit  for  the  saccessful  discharge  of  the  duties 
devolving  upon  them  as  man  and  woman; 
not  that  which  merely  gilds  with  rainbow 
hues  the  childhood  sky.  At  the  base  of  that 
character  which  is  to  make  real  happiness 
when  the  boy  shall  have  become  himself  a 
man  (perhaps  a  father)  and  the  girl  a 
woman  (perhaps  a  mother)  lies  by  immuta- 


ble moral  law  the  duty  of  obedience  to  pai^ 
ents,  the  necessity  of  subjection  to  the  firm 
and  kindly  discipline  of  the  household, 
where  son  and  daughter  render  the  honor 
and  reverence  and  tlie  obedience  which  make 
them  the  joy  of  their  parents'  home,  and 
prepare  them  to  expect  the  like  when  th^ 
shall  become  fathers  and  mothers.  It  was 
not  omitted  to  be  penned  that  He  who  had 
for  His  business  the  redemption  of  the  world 
remained  to  maturest  years  "subject  to 
his  parents."  If  "duty"  is  the  sublim- 
est  word  in  our  language,  we  should  take 
care  that,  along  with  happiness  and  pleas- 
ure, its  varying  obligations  to  father  and 
to  mother,  to  sister  and  brother,  are 
thoroughly  learned  where  Qod  ord^aed 
them  to  be  learned, — ^in  the  play  <xt  house- 
hold life  from  infancy  to  majority;  bo  that, 
when  it  is  correctly  said  that  in  inquires 
like  this  the  pole  star  is  the  best  interest 
of  the  child,  we  have  not  solved  the  trouble 
until  we  have  come  to  a  sound  comprehen- 
sion of  what  the  law  embraces  in  the  scope 
of  that  phrase,  "the  best  interest  of  tbe 
child." 

Summing  up,  then,  our  review  of  the  facts 
touching  the  contract,  two  things  seem  to 
us  clear:  First,  that,  if  the  contract  was 
as  contended  by  appellants,  they  cannot 
claim  any  right  under  it,  since  it  is  utterly 
void;  second,  that,  if  you  look  at  the  con- 
tract as  illumining  the  relations  of  the  par- 
ties in  connection  with  all  the  circumstances 
of  the  ease,  it  ia  plain  that  the  father  has 
never  abandoned  tnese  children,  or  lost  his 
right  to  reclaim  their  custody.  The  duty 
which  has  been  placed  upon  the  court  is  an 
extremely  embarrassing  one,  painful  to  the 
last  degree.  We  could  wish  that  all  the  as- 
perities which  have  marked  this  litigation 
may  be  smoothed  away,  and  Idndlineaa  take 
the  place  of  bitterness. 

Pronouncing  now  the  Judgment  of  the  law 
after  the  moat  painstaking  oonsidaration  of 
this  eaa^  km  otv  eotutromad  to  afflrm  the 
judgm9»t  of  the  learned  court  bolov. 

Judge  Calhoon  being  disqualified  by 
reason  of  haviiig  been  of  counsel,  the  Hon- 
orable Frank  Jolmatou  was  app^nted  aa 
special  judge  in  his  place. 


MISSOURI  SUPREME 
aty  of  ST.  LOUIS,  App#., 
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CONSOLIDATED  COAL  COMPANY,  Betpt. 

(158  Ho.  342.) 

A  citr  ordlaaaee  exMtliiK  from  Tessels 
baTlna:  a  eoaatiac  lleeuBe  nnder  IT.  8. 
Rev.  Stat.  |  4321,  a  license  fee  for  the  priv- 
ilege of  towing  boats  or  otber  water  craft 

Note. — As  to  power  to  Impose  local  license 
tax  on  vessels  licensed  bj  tbe  United  Statea  see 
Frere  v.  Van  Sehoeler  (La.)  27  L.  B.  A.  414, 
and  note. 
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COURT  (Division  1). 

Into  or  out  of  the  barbor  or  from  one  place  to 
another  within  the  harbor,  although  thia 
fee  Is  declared  to  be  la  lieu  of  all  wbarfate 
provided  the  boat  or  barge  does  not  engage 
In  an;  other  than  towing  or  transfer  businesa. 
Is  In  violation  of  U.  S.  Const,  art  1,  I  8,  giv- 
ing Congress  power  to  regulate  commerce  with 
foreign  nations  and  among  the  aereral  atataa. 
and  art.  1,  |  10,  problbltlng  atatos  from  laj- 
ing  an;  duties  of  tcmnage  wlthoDt  tlM  emaaot 
of  Congress. 

(November  12,  1900.) 

AFPKAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  Ci^  ft  St. 
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Louis  In  favor  of  defendant  in  an  action 
brought  to  compel  the  payment  of  liL>ense 
fees  for  certain  tuga  employed  in  the  harbor 
of  the  plaintiff  city.  Affirmed. 

Statement  by  Valliwt,  J.t 

This  is  a  suit  to  recover  the  license 
charges  for  two  steam  tugs  and  a  transfer 
barge  operated  by  defendant  in  the  harbor 
of  St.  Louis,  which  charges  were  established 
by  an  ordinance  of  the  city  which  provides 
as  follows:  "It  shall  not  be  lawful  for  any 
Job  towboat  to  engage  or  continue  in  the 
business  of  towing  boats  or  other  water 
craft  into  Uie  harbor  at  this  city,  or  from 
one  place  to  another  within  aaid  harbor, 
nor  shall  it  be  lawful  for  any  boat  or  barge 
to  engage  or  continue  in  the  business  of 
transporting  railroad  cars  within  the  har- 
bor of  this  city,  without  a  license  for  such 
purpose  from  said  city  continuing  in  force." 
The  ordinance  then  goes  on  to  prescribe  the 
amount  of  the  license  fee,  grading  it  accord- 
ing to  tonnage  or  capacity  of  the  vessel,  di- 
recting bow  it  is  to  be  collected,  etc.,  and 
continues:  "A  reduction  of  40  per  cent 
from  the  rates  of  license  established  by  this 
section  shall  be  allowed  to  vessels  owned  by 
residents  of  St.  Ixiuis  and  returned  and  as- 
Hessed  for  taxation  within  said  city  during 
the  year  commencing  on  the  first  day  of 
June  immediately  preceding  the  on 
which  the  lioense  takes  effect.  The  license 
required  by  this  section  shall  not  issue  for 
a  shorter  period  of  time  than  one  month, 
and  the  amount  paid  for  the  same  shall  he 
in  lieu  of  all  wharfage  during  the  time  that 
said  license  remains  in  force;  provided  aaid 
boat  or  barge  does  not  engage  in  any  other 
than  towing  and  transfer  business."  A  fur- 
ther provision  of  the  same  section  made  the 
running  of  a  tug  or  barge  without  the  re- 
quired  license  a  misdemeanor  punishable  by 
fine.  The  petition  allc^  that  the  defend- 
ant, an  Illinois  corporation,  is  indebted  to 
the  plaintiff  city  "in  the  sum  of  $30  being 
the  license  charge  imposed  by  said  S  232  on 
the  steam  tug  Gartside,  owned  by  said  de- 
fendant, and  employed  by  it  in  towing  boats 
into  and  out  of  the  harbor  of  St.  Ixnus,  and 
from  one  place  to  another  in  said  harbor, 
for  the  period  of  three  months  from,"  etc. ; 
and  in  like  terms  it  alleges  that  defendant  is 
indebted  to  plaintiff  in  the  sum  of  $50  as  li- 
cense charge  for  the  tug  Alice  Parker,  and 
$120  for  the  barge-  £ouisa, — a^regating 
$200  for  the  three  vessels,  for  which  judg- 
ment is  prayed.  This  is  the  second  appeal 
in  this  case.  When  it  was  here  on  the  form- 
er appeal  the  only  question  that  was  raised 
by  the  defendant's  answer  was  whether  or 
not  defendant  was  entitled  to  the  40  per 
cent  reduction  which  the  ordinance  conceded 
to  vessels  owned  by  residents  of  St.  Louis, 
and  returned  by  them  for  taxation  in  the 
city.  Defendant  tendered  with  its  answer 
then  GO  per  cent  of  the  amount  sued  for. 
This  court  decided  then  that  the  defendant 
was  entitled  to  the  reduction,  and  reversed 
the  Judgment  of  the  drcuit  court,  which 
was  contrary  to  that  view,  and  remanded  the 
eanse  for  a  new  triaL  8t.  Louis  v.  CoumH- 
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dated  Coal  Co.  113  Mo.  83,  20  S.  W.  699.  In 
the  opinion  delivered  at  that  time  we  said 
that  the  ordinance  was  not  in  conflict  with 
any  provision  bf  the  Constitution  of  thi4 
state  or  that  of  the  United  States.  But 
what  was  then  said  was  in  response  to  the 
issues  then  made  by  the  pleadings.  The 
only  suggestion  then  made  by  defendant  as 
to  the  constitutionality  of  the  ordinance 
was  that,  if  it  was  to  be  construed  as  dis- 
criminating against  the  defendant  because 
it  was  not  a  resident  of  St.  Louis,  the  ordi- 
nance was  invalid.  That  decision  was  ren- 
dered December  10,  1892.  Vei^  shortly  aft- 
er the  rendition  of  that  decision,  to  wit, 
January  23,  1893,  the  Supreme  Court  of  the 
United  States,  in  Barman  v.  Chicago,  147 
U.  S.  396,  37  L.  ed.  210,  13  Sup.  Ct.  Rep. 
306,  decided  that  a  similar  ordinance  of  the 
city  of  Chicago  was,  on  another  point  pres- 
ently to  be  noted,  in  conflict  with  the  Con- 
stitution and  laws  of  the  United  States.  In 
the  light  of  that  decision  the  defendant 
amended  its  answer  by  adding  that  its  tu^ 
and  Imrge  were  at  the  time  referred  to  in 
the  petition  duly  enrolled  and  licensed  in 
the  district  for  the  coasting  trade  under  the 
provisions  of  title  "L"  of  the  Revised  Stat- 
utes of  the  United  States,  9  4321,  and  were, 
under  that  authority,  engaged  in  transport- 
ing freight  upon  the  Mississippi  river  from 
the  state  of  Illinois  to  the  state  of  Missouri. 
Upon  the  pleadings  so  amended  the  cause 
came  on  for  trial  again  in  the  circuit  court, 
and  was  submitted  for  judgment  upon  an 
agreed  statement  of  facts,  in  which,  inter 
alia,  it  was  admitted  that  the  vessels  were 
enrolled  for  the  coasting  trade  under  United 
States  authority  as  pleaded,  and  that  in 
pursuance  of  that  license  they  were  "en- 
gaged in  transporting  freight  along  and 
upon  the  Mississippi  river,  and  from  the 
state  of  Illinois  to  the  stats  of  Missouri, 
and  that  sftid  tugs  and  barge  were  engaged 
in  carrying  principally  eoal,  and  incidental- 
ly freight,  from  the  state  of  Illinois  into 
the  harbor  of  the  city  of  St.  Louis,  and  un- 
loading the  same  into  vessels  that  were 
moored,  at  and  tied  to  the  improved  wharf 
of  the  city  of  St.  Louis."  There  were  other 
paragraphs  in  the  agreed  statement  de- 
signed to  affect  the  amount  the  plaintiffs 
would  be  entitled  to  recover  if  the  ordinance 
should  be  held  to  be  not  wholly  invalid,  and 
there  were  instructions  asked  by  the  plain- 
tiff on  the  theory  that  the  ordinance  was 
valid;  but  as  the  plaintiff's  whole  case  rests 
on  the  ordinance,  and  as  we  are  satisfied 
that  that  iit  entirely  invalid  under  the  Con- 
stitution and  laws  of.  the  United  States, 
there  is  no  necessity  for  setting  out  those 
other  facts  or  the  instructions  asked  predi- 
cated upon  them.  The  trial  court  gave  an  in- 
struction to  the  efTect  that  "the  license  fees 
exacted  by  the  ordinance  were  an  interfer- 
ence with  and  obstruction  upon  commerce 
between  the  states,  over  which  Congress  ha« 
exclusive  control,  and  that  the  plaintiff  can- 
not recover.''  Judgment  was  accordingly 
rendered  lor  defendant,  and  plaintiff  ap- 
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Mesara.  B.  SehnnnuMlMr  and  Oharlei 
O.  Allen  for  appellant. 

Mr,  Ckmrles  w.  ThvmmM,  for  nsixmd- 
ent: 

When  the  city  of  Chicago,  at  its  own  ex- 
pense, dredged  and  improved  the  Chicago 
river,  which  waa  wholly  within  its  limits, 
and  adopted  an  ordinance  by  which  license 
fees  were  exacted  from  owners  of  tugs  ply- 
ing therein  and  licensed  under  title  60  of  the 
Revised  Statutes  of  the  United  States,  it  was 
held  that  the  ordinance  was  void  as  an  un- 
warrantable interfarence  with  comnieTGe  be- 
tween the  states. 

Eoirmvm  v.  Ohioago,  147  U.  S.  396,  87  L. 
ed.  21tl,  IS  Snp.  Ct.  Hep.  306. 

There  is  no  distinction  between  this  case 
and  the  case  at  bs^,  and  that  decision  re- 
mains in  full  force. 

Valllnmt,  delivered  the  opinion  <rf  the 
eourt: 

The  contention  on  behalf  of  the  dty  now 
Is  that  the  license  fee  required  1^  the  ordi- 
nance is  a  charge  for  the  use  of  the  city's 
whaif,  and  not  a  license  tax  for  the  privi- 
lege of  navigating  so  much  of  the  Miada- 
flippi  river  as  is  embraced  within  the  city 
harbor.  If  that  is  a  correct  conclusion  as 
to  the  fact,  then  the  conclusion  drawn  by 
the  learned  city  counselor  as  to  the  law  of 
the  ease  is  correct  The  Supreme  Court  of 
the  United  States  has  fn  several  eases  de- 
cided that  a  wharfage  diarge  might  lawful- 
ly be  demanded  of  vessels  licensed  \sy  the 
United  States,  as  the  vessels  in  this  case 
were.  In  Keokuk  N.  L.  Packet  Co.  v. 
Keokuk,  06  U.  S.  80,  24  L.  ed.  377,  the  court 
said:  "If  the  charge  is  clearly  a  duty,  a 
tax,  or  burden,  which,  in  its  essence,  is  a 
contribution  claimed  for  the  privily  of  en- 
tering the  port  of  Keokuk,  or  remaining  in 
it,  or  departing  from  it,  imposed,  as  it  is, 
by  authority  of  the  state,  and  measured  by 
the  capacity  of  the  vessel,  it  is  doubtless  em- 
braced by  the  constitutional  prohibition  of 
such  a  duty.  But  a  charge  for  services  ren 
dered  or  for  conveniences  provided  is  in  no 
sense  a  tax  or  duty.  It  is  not  a  hindrance 
or  impediment  to  free  navigation.  The  pro- 
hibition to  the  state  against  the  imposition 
of  a  duty  of  tonnage  was  designed  to  guard 
against  local  hindrances  to  trade  and  car- 
riage by  vessels,  not  to  relieve  them  from 
liability  to  claims  for  assistance  rendered 
and  facilities  furnished  for  trade  and  com- 
merce. It  is  a  tax  or  a  duty  that  is  pro- 
hibited ;  something  imposed  by  virtue  of  the 
sovereignty,  not  claimed  in-right  of  proprie- 
torsliip.  Wharfage  is  of  the  latter  charac- 
ter." And  further,  .in  the  same  opinion,  it 
is  said:  "Ko  doubt  neither  a  state  nor  a 
municipal  corporation  can  be  permitted  to 
impose  a  tax  upon  tonnage  under  cover  of 
laws  or  ordinance!^  ostensibly  passed  to  col- 
lect wbarfnge.  This  has  sometimes  been  at- 
tempted, but  tlie  ordinances  will  always  be 
carefully  scrutinized."  In  that  connection 
the  court  referred  to  Cannon  v.  2/eto  Or- 
leans, 20  Wall.  577.  22  L.  ed.  417,  in  which 
it  was  held  that  a  city  ordinsjice  was  in- 
valid which  prescribed  a  rate  per  ton  and 
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duration  of  moorage  "for  the  levee  and 
wharfage  dues  on  all  steamboats  which 
should  land  or  moor  in  any  part  <d  tJie  port 
of  New  Orleans."  Construing  that  ordi- 
nance, the  court  said:  "We  are  of  opinion 
that  upon  the  face  of  the  ordinance  itself, 
as  applied  to  the  recognized  condition  of  the 
river  and  its  banks  within  the  city,  the  due* 
here  claimed  cannot  be  supported  as  a  com- 
pensation for  the  use  of  the  city's  wharves, 
but  tliat  it  is  a  tax  upon  every  vessel  which 
stops,  either  landing  or  mooring,  in  the 
waters  of  the  Mississippi  river  within  the 
city  of  New  Orleans,  for  the  privilege  of  so 
landing  or  mooring."  In  Northwestern 
Union  Packet  Co.  v.  Bt.  Louis,  100  U.  8. 
423,  25  L.  ed.  688,  an  ordinance  which  im- 
posed a  wharfage  fee  regulfited  by  the  ton- 
nage of  the  vessel  on  every  boat  landing  at 
the  wharf  in  the  city  was  held  valid.  In 
Viokehurg  v.  ToJnn,  100  U.  8.  4S0,  26  L.  ed. 
690,  the  doctrine  of  the  cases  above  men- 
tioned was  reiterated,  and  the  further  point 
adjudged  that  the  wharfage  fee  was  valid, 
though  imposed  on  a  boat  that  did  not  land 
immediately  against  the  wharf,  but  against 
a  wharfboat  which  was  against  the  wharf; 
the  court  holding  that  to  use  the  wharfboat 
under  those  conditions  was  to  use  the  wharf. 
In  Parkarahurg  d  O.  River  Transp.  Co.  r. 
Parkershurg,  107  U.  8.  601,  27  L.  ed.  584, 
2  Sup.  Ct.  Rep.  732,  an  ordinance  of  the 
city  which  imposed  a  charge  on  boats  nsii^ 
its  wharf  waa  held  to  be  valid,  and  thnt  the 
fact  that  the  charge  waa  graduated  by  the 
tonnage  of  the  vessel  was  immaterial,  llie 
court  distinguishes  in  that  case  a  duty  on 
tonnage,  as  referred  to  in  the  Federal  Con- 
stitution, and  a  charge  for  wharfage,  "Tlie 
one  is  imposed  by  the  government,  the  other 
by  the'  owner  of  the  wharf  or  landing.  The 
one  is  a  commercial  regulation,  dictated  by 
the  general  policy  of  the  country  upon  c<m- 
siderations  having  reference  to  ito  c6nuneree 
or  revenue;  the  other  is  a  rent  charged  by 
the  owner  of  the  property  for  its  temporarv 
use."  In  Huse  v.  Otov^,  IIS  U.  S.  543,  30 
L.  ed.  487,  7  Sup.  Ct.  Rep.  313,  the  court 
sustained  the  validity  of  a  statute  of  Illi- 
nois under  which  toll  was  ehaiged  for  boats 
passing  through  locks  and  canals  con- 
structed in  the  Illinois  river.  It  was  there 
said  of  the  Federal  law  in  question :  "It  did 
not  contomplate  that  such  navigation  might 
not  be  improved  by  artificial  means,  by  the 
removal  of  obstructions,  or  by  the  makin>* 
of  dams  for  deepening  the  waters,  or  by 
turning  into  the  rivers  waters  from  other 
streams  to  increase  their  depth.  For  out- 
lays caused  by  such  works  the  state  may 
exact  reasonable  tolls.  They  are  lilce 
charges  for  the  use  of  wharves  and  docks 
constructed  to  facilitate  the  landing  of  per- 
sona and  freight  and  the  taking  them  on 
board,  or  for  the  repair  of  vessels."  Other 
decisions  from  the  same  high  source  cited  by 
the  learned  city  counselor  fully  sustain  his 
contention  that  the  city  may  lawfully  im- 
pose a  reasonable  charge  on  boats  landing 
at  its  wharf,  or  landiiur  against  m  boat  that 
is  moored  at  the  whar^  but  the  cases  above 
quoted  from  ara,^n^Dci^t<^Q,4iiB«^llft  con- 
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dition  of  tha  law  on  that  point.  All  of  tfaoae 
cases  are  referred  to  and  approved  in  Uar- 
man  v.  Chicago,  147  U.  S.  30ft,  37  L.  ed.  210, 
13  Sup.  Ct.  Kep.  306,  but  the  court  distin- 
guiBhes  them  from  that  case,  and  they  are 
to  be  distinguished  from  this.  The  Chicago 
ordinance  which  passed  under  judgment  in 
that  case  was:  "Secticm  1.  No  person  or 
persons  shall  keep,  use,  or  let  for  hire  any 
tug  or  steam  bar^  or  towboat  for  towing 
vessels  or  craft  in  the  Chicago  river,  it* 
branches,  or  slips  connected  therewith,  with- 
out first  obtaining  ft  license  therefor  in  the 
manner  and  way  hereinafter  mentioned." 
Then  followed  ouier  sections  indicating  the 
amount  of  the  license  fee,  the  manner  of  its 
issuance,  etc.,  and  denouncing  a  penalty  of 
a  fine  against  anyone  violating  the  ordi- 
nance. Now,  let  us  lay  the  St.  Louia  ordi- 
nance by  the  side  of  the  Chicago  enactment, 
and  see  how  they  differ,  if  at  all,  in  legal  ef- 
fect: "SecUon  232.  It  shall  not  be  lawful 
for  any  job  towboat  to  engage  or  continue 
in  the  business  of  towing  boats  or  other 
water  craft  into  or  out  of  the  harbor  of 
this  city,  or  from  one  place  to  another  with- 
in said  harbor,  nor  snail  it  be  lawful  for 
any  boat  or  barge  to  engage  or  continue  in 
the  business  of  transporting  railroad  cars 
within  the  harbor  of  this  city,  without  a  li- 
cense for  such  purpose  from  said  city  con- 
tinuing in  force,"  followed  by  details  as  to 
amount  and  mode  of  issuance  of  license  and 
penalties  for  its  Tiolation.  Of  the  Chicago 
ordinance  the  court  in  tJiat  case  said:  "In 
tiie  present  case  a  neglect  or  refusal  of  the 
owner  of  the  tugs  to  pay  the  license  required 
by  the  ordinance  subjects  him  to  the  im- 
position of  a  fine.  Sia  only  alternative  is 
to  pay  the  fine,  or  the  use  of  his  tugs  in 
their  regular  business  will  be  stopped.  Of 
course,  the  ordinance,  if  constitutional  and 
operative,  has  the  effect  to  restrain  the  use 
of  the  vessels  in  the  Intimate  commerce  for 
which  they  are  expressly  licensed  hy  the 
United  States.  It  would  be  a  burden  and 
restraint  upon  that  oonunerce,  which  is  au- 
thorized hy  the  United  States,  and  orer 
which  Congress  has  control.  Ko  state  can 
interfere  with  it,  or  put  obstructions  upon 
it,  without  coming  in  conflict  with  the  su- 
preme authority  of  Congress.  The  require- 
ment that  e\'ery  steam  tug,  barge,  or  tow- 
boat  towing  vessels  or  craft  for  hire  in  the 
Chicago  river  or  its  branches  shall  have  a 
license  from  the  city  of  Chicago  is  equival- 
ent to  declaring  that  such  vessels  shall  not 
enjoy  the  privileges  conferred  by  the  United 
States,  except  upon  the  conditions  imposed 
by  the  city.  This  ordinance  is,  therefore, 
plainly  and  palpably  In  conflict  with  the  ex- 
clusive power  of  Congress  to  regulate  com- 
merce, interstata  and  foreign."  It  was  a 
part  of  the  agreed  statement  of  facts  in  that 
ease  that  the  Chicago  river  had  been  deep- 
ened and  improved  for  navigation  by  the 
city  at  its  expense,  and  the  contention  was 
that  the  license  fee  was  bat  a  reasonable 
ehaige  for  that  service.  The  court  said: 
"The  attempt  is  made  to  assimilate  the  pres- 
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ent  case  to  those  cases  [Bute  v.  Olover  and 
other  cases]  from  the  fact  that  it  is  con- 
ceded that  the  Chicago  river  is  from  time 
to  time  deepened  for  navigation  purposes 
by  dredging  under  the  direction  and  at  the 
expense  of  the  city.  The  license  fee  pro- 
vided for  in  the  ordinance  of  the  city  is 
treated  as  in  the  nature  of  a  toll  or  compen- 
sation for  the  expense  of  deepening  the 
river.  But  the  plain  answer  to  tliis  position 
is  that  the  license  fee  is  not  exacted  upon 
any  such  ground,  nor  is  sjiy  Bug{[e8tion  made 
that  any  special  benefit  has  arisen  or  can 
arise  to  the  tugs  in  question  by  the  allied 
deepening  of  the  river."  So,  in  the  case  at 
bar,  the  ordinance  of  the  city  of  St.  Louis 
does  not  exact  tlie  license  fee  on  the  ground 
of  compensation  for  the  use  of  its  wharf, 
but  it  IS  for  the  privilege  "of  towing  boats 
or  other  water  craft  into  or  out  of  the  har- 
bor, or  from  one  place  to  another  within 
paid  harbor."  it  is  true  there  is  a  qualified 
proviiiion  in  the  ordinance  that  the  amount 
paid  for  the  license  "shall  be  in  lieu  of  all 
wharfa^  during  the  time  said  license  re- 
mains in  force,"  but  that  clause  only  more 
clearly  distinguishes  the  license  fee  from  a 
wharfage  toll,  and  it  simply  means  that  the 
city  will  not  exact  wharfage  from  the  owner 
of  a  vessel  who  has  paid  the  city  license  for 
the  privilege  of  navigating  that  part  of  the 
river  embraced  within  the  city  harbor.  But 
even  that  aempticra  does  not  apply  to  all 
vessels  canyine  the  city  license,  but  only 
to  those  that  do  "not  engage  in  any  other 
than  towing  or  tran&fer  business."  The 
case  is  before  us  now  upon  totally  different 
questions  from  those  presented  iti  the  former 
appeal,  and  doubtless  the  decision  in  Bar- 
man V.  Ohicogo,  which,  as  we  have  seen,  fol- 
lowed very  shortly  after  our  decision  on  the 
former  appeal,  suggested  the  changes.  The 
defendant,  in  the  light  of  that  decision,  dis- 
covered that  its  rights,  under  the  Federal 
Ccmstitution,  as  a  navigator  in  the  coasting 
trade,  were  being  violated;  and  the  plaintiff, 
to  avoid  the  foroe  of  that  charge,  was  cnn- 
pelled  to  take  the  position  that  these  license 
fees  were  in  faet  compensation  for  wharf- 
age. But  that  idea  was  not  in  this  ease 
from  the  beginning,  and  is  not  even  now 
found  in  the  plaintiff's  petition.  The  stat*- 
ment  in  the  petition  ia  that  the  defendant  is 
indebted  to  the  plaintiff  for  a  license  fee  im- 
posed on  the  tugs  owned  by  defendant  and 
"employed  by  it  in  towing  boats  into  and 
out  of  the  harbor  of  St.  Louis,  and  from  one 
place  to  another  within  said  harbor,"  and 
in  that  respect  the  petition  closely  foUowft 
the  ordinance  on  which  it  ia  founded.  The 
Constitution  of  the  United  States  ordains 
that  "Congress  shall  have  power  .  .  . 
to  r^ulate  commerce  with  foreign  nations 
and  among  the  several  states"  (art.  1,  {  8) ; 
and  "no  state  shall,  without  the  consent  of 
Congress,  lay  any  duty  or  tonnage"  (art.  1, 
5  10). 

We  are  of  the  opinion  that  the  ordinance 
of  the  city  of  St.  Louia  on  which  this  suit 
is  founded  is  in  violaUon  of  thour^roviji(»B 
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of  the  Federal  Omstitutioii,  and  therefore 
invalid.  This  is  the  view  taken  by  the 
learned  trial  judge,  and  the  judgment  of  the 
Circuit  Court  ia  a^rmed. 

All  concur,  except  Kwaliall,  J.,  not  sit- 
ting, having  bera  of  oounsel. 


Laura  A.  TRAMMELL,  Reupt.t 

V. 

Edward  G.  VAUGHAN,  Appi. 

i  Uo  ) 

1.  A  maa  encased  to  marry,  In  wbom 
there  ■nltaequentlr  aweara.  without 
any  Intervenlog  fault  on  his  part, a loatbsoma 
venereal  and  coDtaglouB  disease,  which  rea- 
ders It  unsafe  or  Improper  for  him  to  marrj, 
lb  entitled  to  postpone  the  marriage  until  he 
Is  cured  If  the  dlEease  Is  of  a  temporary 
character,  and  to  refuse  to  carry  out  the  con- 
tract If  the  disease  la  permanent. 

X  A  womnn  who  hrenka  a  eontraet  of 
marriave  In  order  to  marry  another  man  Is 
not  entitled  to  recover  from  the  latter  for  bla 
breach  of  promise  any  damages  growing  out 
of  hK  wronfitnl  act  in  breaking  her  promise 
to  marry  the  former. 

8.  Exemplary  or  vnnltlye  damases,  aa 
snch.  cannot  be  recovered  (or  breaeh 
of  a  contract  of  marrlaffo  by  reason  of 
the  fact  that  the  promise  was  not  made  in 
good  faith,  but  was  made  without  Intent  to 
perform  lti  for  the  purpou  of  humiliating 
and  dfrtgraclDg  the  other  party,  although  this 
fact  may  constitute  an  aggravation  of  the 
compeniwtory  damages. 

4.  An  action  for  breaeh  of  promlae  of 
marFiance  la  not  prematnrely  bronKbt 
when  begun  eight  days  after  the  day  fixed 
for  the  marriage,  and  without  waiting  for 
the  care  of  a  disease  for  which  the  defendant 
claimed  to  have  postponed  the  marriage, 
where  his  acts  and  declarations  safflclently 
Rhow  tbat  he  did  not  Intend  to  falSl  bis  con- 
tract, even  after  he  was  cured. 

(November  13,  IBOO.) 

APPKAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Audrun  Coun- 
ty in  favor  of  plaintiff  in  an  action  to  re- 
cover damages  for  breach  of  promise  of 
marriage.  Reversed. 

Statement  hj  Karshall,  J.: 

The  plaintiff  sues  iAna  defendant  lor  dam- 
aees  for  breach  of  contract  of  marriage, 
loe  petition  is  in  two  counts.  The  firi^t 
count  alleges  a  contract  of  marriage  entered 
into  between  the  parties  on  the  4th  day  of 
December,  1890,  to  be  performed  at  Harts- 
burg,  Boone  county,  on  December  6,  1890; 
the  procuring  of  the  necessary  marriage  li- 
cense, by  the  defendant,  from  the  recorder 
of  Cole  county;  the  public  announcement  of 
the  contract;  the  meeting  of  the  parUea  at 

Nora. — Ab  to  disease  as  defense  for  breach 
of  promise  to  marry,  see  Shackleford  v.  Hamil- 
ton (Ky.)  16  I>.  B.  A.  631,  and  note;  and  Sand- 
ers V.  Coleman  (Va.)  47  L.  R.  A.  681. 

As  to  rl^t  to  recover.  Id  breach  of  promise 
salt,  tor  damagee  growing  out  of  the  breaking 
of  an  engagement  to  marry  other  person,  see 
Bshn  V.  Bettlngea  <lflnn.}  60  la.  B.  A.  669. 

fil  L.  R.  A. 


tiie  appointed  time  and  place;  the  willing- 
ness and  olfer  of  the  plaintiff  and  the  posi- 
tive refusal  of  tiie  defendant  to  carry  out 
the  contract;  and  aslcs  $5,000  damages.  The 
second  count  alleges  that  the  defendant  ''wil- 
fully, falsely,  fraudulently,  and  maliciously 
induced  plaintiff  to  enter  into  said  marria^ 
contract"  for  the  purpose  of  humiliatiug  and 
disgracing  her  in  the  public  estimation,  and 
to  prevent  her  marrying  anyone  else,  but 
with  no  intention  of  performing  the  contract 
himself,  and  asks  $S,000  damages.  The 
prayer  of  the  petition  is  for  95,000  actual 
damages  and  $5,000  exemplary  damages. 
The  answer  is  a  general  denial  and  special 
pleas.  The  special  pleas  are:  (1)  An  ad- 
mission of  the  contract,  the  procurement  of 
the  license,  the  meeting  at  Hartsbuig,  and  an 
inabili^  to  procure  Rev.  C.  A.  Mitchell  to 
perform  the  ceremony.  (2)  A  postpone- 
ment of  the  marriage,  by  mutual  consent,  to 
an  unstated  time,  the  ctmtinuanoe  of  the  de- 
fendaiit's  visits  to  plaintiff,  and  the  institu- 
tion of  this  suit,  eight  days  later,  without 
notice  to  defendant  of  intention  to  sue,  and 
without  giving  him  any  opportunity  to  car- 
ry out  the  contract.  (3)  That  when  the 
contract  was  entered  Into  the  defendant  be- 
lieved himself  to  be  well,  and  physically  in  a 
proper  condition  to  marry,  but  that,  after 
procuring  the  license,  and  going  to  Harts- 
burg  to  carry  out  the  contract,  he  discovered 
on  the  evening  of  December  Sth  that,  with- 
out any  faulC  wrong,  or  negligence  on  his 
part  done  after  entering  into  tbe  contract, 
he  became  afflicted  with  a  loathsome  vene- 
real and  contagious  disease,  which  rendered 
it  unsafe,  unwine,  improper,  and  morally 
wrong  for  him  to  marry  tiu  plaintiff  at  tiint 
time.   The  reply  ^  a  general  denial. 

'Hie  facts  developed  at  the  trial  were 
briefiy  these:  The  plaintiff  and  defendant 
had  formerly  been  engaged  for  many  years, 
but  tbat  engagentent  was  canceled  about 
eighteen  months  before,  and  the  plaintiff  had 
become  engaged  to  one  Brown.  On  Decem- 
ber 4,  1890,  the  plaintiff  and  defendant  met 
at  a  spelling  bee  at  the  Dry  Forks  school 
house,  al<out  2  miles  from  her  home.  They 
rode  to  her  home  together  that  night,  with 
the  result  that  it  was  agreed  that  they 
should  be  married  the  next  Sunday  (Decem- 
ber 0th)  at  the  home  of  her  brother-in-law, 
Mr.  Bush,  in  Hartsbur^.  Aooordingly  the 
next  morning  the  plaintiff  started  with  her 
faister,  Dollie,  and  Dick  Foster,  a  young 
man  who  worked  for  plaintiff's  temily,  for 
Hartsburg,  which  was  15  miles  distant.  Tlie 
defendant  overtook  them,  and  the  plaintiff 
thereafter  rode  with  him.  They  reached 
Bnrtsburg  about  half  past  11  o'clock  a.  h. 
1'he  defendant  telegraphed  for  Rev.  Mitch- 
ell, and  then  the  defendant  and  plaintiff's 
brother-in-law.  Bush,  went  to  Jefferson  City, 
and  procured  the  marriage  licatse.  Upon 
their  return  a  telegram  awaited  him,  sa^ng 
Rev.  Mitchell  could  not  come.  Th^  di*- 
cussed  other  ministwm.  That  evening  tin 
defeudant  was  side,  ate  no  supper,  and  wnt 
to  bed  early.  The  plaintiff  and  her  sisters 
were  engaged  making  her  a  wedding  dresa. 
During  the  night  the  def^^^^^^end 
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for  the  firit  time  that  he  had  the  disease 
aforesaid.  The  next  morning  he  kept  his 
bed.  The  plaintifT  carried  him  a  glass  of 
milk,  which  he  drank.  He  then  told  her  he 
was  too  side  to  marry^  and  was  ^ing  home 
to  *ee  his  doctor.  The  plaintiff  insisted  on 
marrying,  and  he  finally  told  her  she  did 
not  know  what  was  the  matter  with  him,  but 
to  send  her  brother-in-law.  Bush,  into  the 
ro<»in,  and  he  would  tell  him,  and  he  could 
tell  his  wife,  and  she  could  tell  plaintifT. 
This  was  done.  Then  the  brother-in-law,  his 
wife,  and  the  plaintiff  returned  t«  the  room, 
and  the  plaintiff  insisted  upon  the  marriage 
takinif  place  at  once;  said  she  would  marry 
him  as  he  waSj  and  he  could  then  go  to  St. 
Louis,  or  some  ipriogs,  for  treatment,  for 
three  weeki  or  a  month,  and  she  could  stay 
with  her  aiater;  adding  that  she  did  not  be- 
lieve be  was  sick  at  all.  He  refused  thin 
proposition.  That  evening  he  drove  to  hin 
home,  a  distance  of  some  15  mileii.  The 
nevt  morning  her  aister,  Dollie,  saw  the  de- 
fendant as  utK  passed  his  bouse  on  her  way 
home,  and  asked  him  when  he  was  going  to 
Biarry  the  plaintiff,  and  he  replied  he  yran 
not  going  to  marry  her  at  all.  That  day  the 
defendant  dro>ve  to  Fulton,  a  distance  of  15 
miles,  and,  when  congratulated  upon  his 
marriage,  be  said  to  several  persons  he.  was 
not  married ;  did  not  intend  to  marry ;  only 
went  to  Hartsburg  to  show  Alfred  Longley, 
Bill  Oibbs,  and  Mr.  Reynolds,  who  did  not 
like  him,  or  like  plaintiff  to  associate  with 
him,  that  he  could  marry  the  plaintiff  if  he 
chose.  On  the  next  day — ^Tuesday — the  de- 
fendant went  to  Hartsburg  again  to  see  the 
plaintiff.  The  evidence  is  conflicting  as  to 
whether  on  Sunday,  before  he  left  her,  it 
was  agreed  to  postpone  the  marriage  until 
he  got  well.  He  says  she  did.  In  her  depo- 
sition, taken  some  time  before  the  trial,  she 
said  idie  agreed  to  postpone  the  marriage  up- 
on the  adviM  of  her  brotiier-in-law,  but  on 
the  trial  she  denied  agreeing  to  a  postpone- 
ment, and  in  explanation  of  her  testimony 
in  her  deposition  said  she  did  not  know  tiie 
meaning  of  the  word  "pOBtpone."  At  any 
rate,  she  says  that  on  Tuesday,  when  he 
came  to  see  her,  he  told  her  he  came  to  tell 
her  he  was  not  going  to  marry  her.  She 
returned  to  her  home  the  following  Satur- 
day, and  tiw  next  day  he  came  to  see  tier,  and 
told  her  he  had  been  to  see  a  doctor,  and  was 
going  away  Uie  first  part  of  the  next  week; 
that  nothing  was  said  about  their  marrying; 
that  he  asked  her  if  ehe  had  heard  from 
Brown,  and  she  said  no ;  that  he  then  asked 
her  if  Brown  was  not  coming  out  to  see  her 
that  day,  and  she  said  no;  that  he  said  he 
was,  and  she  replied  she  knew  nothing  about 
it;  that  she  a^ed  him  if  he  was  going  to 
write  to  her  while  he  was  away,  but  he  got 
on  Ilia  hone,  and  rode  off,  and  did  not  an- 
swer her.  The  next  day  she  went  to  Fulton, 
and  instituted  this  suit.  Under  instruc- 
tiona.  hereinafter  referred  to,  the  ca»e  was 
submitted  to  the  jury,  and  a  verdict  for  $1,- 
000  compensatory  damages  and  $3,000  exem- 
plary damages  was  returned  for  the  plain- 
tiff. The  defendant  then  perfected  this  ap- 
peal. 

SI  L.  B.  A. 


Mr.  David  H.  Hnnls,  for  appellant : 

Marriage  differs  in  many  parUculars  from 
ordinary,  general,  or  commercial  contractu. 
It  is  more  than  a  mere  civil  contract;  it  is 
a  matter  of  state  concern,  and  the  state  is 
a  party  to  the  bargain  which  a  man  and 
woman  make  when  they  become  husband 
and  wife.  And  a  contract  to  marry  is  as- 
sumed to  be  made  for  the  purpose  of  mutual 
comfort  and  happiness. 

Blank  v.  Kohl,  112  Mo.  169,  18  L.  R.  A. 
350,  20  S.  W.  477;  Stole  v.  BUtick,  103  Mo. 
183,  U  L.  R.  A.  587,  15  S.  W.  326;  Dyer  v. 
Brannock,  2  Mo.  App.  432;  Allen  v.  Baker, 
86  N.  C.  91,  40  Am.  Rep.  444;  Duntze  t. 
Levett,  FergusBon,  38.  ■ 

As  in  the  nature  of  the  marriage  status  it 
cannot  be  iu  abeyance,  Uie  consent  must  be 
to  prcaent  marriage,  not  depending  on  n 
future  condition,  or  to  be  for  an  instant 
postponed. 

1  Bishop.  Marr.  A  Div.  ed.  1801,  238. 

It  is  implied  as  a  part  of  every  agree- 
ment to  marry  that  any  subsequent  change 
in  the  mental  or  physical  condition  of  either 
party  n'ithout  fault,  so  as  to  render  it  im- 
possible in  the  nature  of  things  to  accom- 
plish the  object  of  the  marriage  relation, 
^vill  release  the  parties  from  the  agreement, 
at  least  for  the  time  being. 

ShacUefurd  v.  Hamilton,  93  Ky.  80,  16 
L.  R.  A.  531,  19  S.  W.  5;  ifabin  v.  Webster, 
129  Ind.  430,  28  N.  E.  803;  Walker  v. 
Johnson,  6  Ind.  App.  600,  88  N.  E.  267,  34 
N.  E.  100;  2  Bishop,  Marr.  A  Div.  582. 

If  either  party  should,  without  fault  on 
his  own  part,  become  unfit  for  such  a  rela- 
tion, and  incapable  of  performing  the  dnties 
incident  thereto,  then  the  law  will  excuse 
a  noncompliance  with  the  promise.  The 
main  part  of  the  contract  luiving  become 
impossible  of  performance,  the  whole  will 
be  considered  to  be  so. 

Ailen  V.  Baker,  88  N.  C.  06,  40  Am.  Rep. 
444. 

A  mere  request  for  a  postponement  of  tlie 
marriage  ceremony  for  an  exprrased  and 
reasonable  cause  does  not  in  law  amount  to 
a  repudiation  or  renunciation  of  the  con- 
tract. 

Bhacklefoid  v.  Hamilton,  93  Ky.  80,  15 
L.  R.  A.  531,  19  S.  W.  5;  Hall  v.  Wnght, 
El.  Bl.  &  El.  745,  746;  Waltert  T.  Stookber- 
ger,  20  Ind.  App.  277,  60  N.  E.  763. 

If  defendant  contracted  the  disease  prior 
to  the  date  of  his  engagement  to  plaintiff, 
did  not  know  then  that  he  would  be  thus 
afBicted,  but  afterwards  and  before  the  day 
Het  for  the  ceremony  discovered  his  dis- 
eased condition,  this  wae  a  valid  excune 
for  at  least  a  postponement  of  the  marriage 
until  the  result  of  the  disease  oould  be 
known  or  be  be  cured  of  the  same. 

Alien  T.  Baker,  86  N.  0.  01,  40  .Am.  Rep. 
444. 

A  breach  of  promise  of  marriaes  Is  ex- 
cused when,  without  any  fault  on  nis  part, 
the  prospective  husband  has  developed  a 
grave  malady  of  such  character  as  to  en- 
danger his  life  or  health. 

Sanders  v.  Coleman,  97  Va.  000,  47  L.  R. 
A.  581,  34  S.  E.  821.  ^  . 
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Communicating  venereal  diseases  is  a 
ground  for  divorce. 

9  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  792; 
Bougkner  v.  Boughner  (Ky.)  41  S.  W.  26; 
Venzke  v.  Venzke,  94  Cat.  226,  29  Pac.  499. 

Where  the  man  refuses  to  consummate  the 
contract  to  marry,  and  his  refusal  does  not 
proceed  from  a  disregard  of  the  woman's 
feelings  and  his  ovn  plighted  word,  bat 
from  a  consciousness,  supervening  his  en- 
gagement, that  he  labors  under  a  disease  of 
such  a  nature  as  to  render  him  unfit  to  en- 
ter into  the  marriage  relation  with  anyone, 
he  should  be  at  liber^  to  refuse  to  perform 
the  contract. 

Allen  v.  BakftTf  80  N.  C.  91,  40  Am.  Rep. 
444;  Shaokleford  v.  Hamilton,  93  Ky.  80, 
IS  L.  R.  A.  631, 19  S.  W.  6;  ^Tonders  t.  OoUi- 
man,  07  Va.  690,  47  L.  B.  A.  681,  34  S.  E. 
Q21;  AtchinvM  v,  Baksr,  Feake,  TX.  F.  Cas. 
Vt.  2.  p.  108;  Bishop,  Marr.  &  Dir.  |  219; 
I'otliier,  Traite  du  Jiarriage,  part  2,  diap. 
1.  art.  61. 

Exemplary  or  punitive  damages  are  al- 
lowable only  when  there  ia  misconduct  and 
malice,  or  what  is  equivalent  thereto. 

Sutherland,  Damages,  2d  ed.  9  393,  p. 
847 ;  Duwmt  r.  McAdoto,  6  liont  226,  9  Pae. 
923  ;  3  Eno.  PI.  ft  Pr.  689;  Ooddord  t.  Wett- 
eott,  82  Mich.  180,  46  N.  W.  242. 

Mr.  I.  W.  Bonlware  also  for  appellant. 

Mctara.  A.  Finley  and  D.  F.  Baile7»  for 
respondent: 

The  petition  sufficiently  avers  bad  motive 
and  wantonness  in  the  whole  transaction. 
The  e^'idence  clearly  shows  it,  and.  If  so, 

Slaintiff  was  certaimy  entitled  to  punitive 
amages. 

r/wm  V.  Knapp,  42  N.  Y.  474,  I  Am.  Rep. 
361;  Southard  v.  Reaford,  6  Oow.  254; 
Grant  v.  Willcy,  101  Mass.  358;  CooUdge  v. 
Neat,  129  Mass.  140. 

A  disease  of  the  kind  set  out  in  the  answer 
was  found  by  the  jury  to  be  curable  in  a  rea- 
sonable time,  and  the  evidence  shows  it  was 
cured  in  a  month.  If  so  it  was  no  defense. 
If  it  had  been  incurable  it  might  have  been 
a  defense. 

flprague  v.  Craig,  61  HI.  288. 

This  court  will  not  disturb  the  finding  un- 
iesH  it  clearly  appears  that  it  wu  Initiated 
by  prejudice  and  passion. 

Wilbur  V.  Johnson,  58  Mo.  000;  Douglaa 
v.  Gauaman,  08  lU.  170 ;  Royal  v.  Smith,  40 
Iowa,  615. 

It  i<3  no  defense  that  plaintiff  had  previ- 
ously promised  to  marry  another. 

lioper  T.  Clay,  18  Mo.  383,  59  Am.  Dec. 
314. 

Nor  that  he  broke  his  contract  because  he 
felt  that  marriage  would  not  tend  to  the 
happiness  of  both  parties. 

Voolidge  v.  Veat,  129  Mass.  146. 

The  verdict  of  a  jury  in  cases  of  this  kind, 
as  to  amount  of  damages,  will  seldom  be  di»- 
turbed. 

Wilbur  T.  Johnson,  58  Mo.  600;  Douglas 
V.  Oausman,  68  III.  170;  Royal  v.  Smith,  40 
Iowa,  615;  Denslou:  v.  Van  Horn,  16  Iowa, 
4T7;  Affirmed  in  Connell  v.  Western  O. 
Telcg.  Co.  110  Mo.  42,  20  L.  R.  A.  350,  22  S. 
61  L.  R.  A. 


W.  Col.  and  Bird  v.  Thompaon,  99  Mo.  424, 
0  S.  W.  788. 

The  jury  may  give  exemplary  damages,  if 
the  defcndant'Ei  conduct  has  been  wanton  or 
malicioiiS;  or  if  he  has  unnecessarily  wound- 
ed the  feelings  of  plaintiff. 

Davis  v.  Slaglv,  27  Mo.  600;  Coryell  v. 
Colbaugh,  1  K.  J.  L.  77,  1  Am.  Dec.  102; 
Connell  t.  Western  TT.  Teleg.  Co.  116  Mo.  42, 
20  L.  R.  A.  360,  22  S.  W.  631. 

Marshall,  J.,  delivered  the  opinion  of  the 

court: 

1.  The  principal  question  in  this  case  is 
whether  the  defendant  had  a  right  to  post- 
pone the  marriage  upon  the  appearance  of 
the  disease  between  the  date  of  the  cmitract 
and  the  date  appointed  for  its  performance; 
in  other  words,  stated  broadly,  whether  the 
defendant  would  have  been  justified  in  mar- 
rying the  plaintiff,  even  with  her  consent, 
while  he  had  the  disease.  The  proposition 
is  stated  thus  broadly  because  it  is  incredi- 
ble that  the  plaintiff  would  have  been  wil- 
ling to  marry  him  if  she  knew  the  nature 
and  character  of  the  disease.  This,  too, 
even  if  the  consummation  of  the  marriage 
was  to  be  postponed  until  he  could  be  eared. 
We  prefer  to  believe  she  either  did  not  know 
the  nature  and  character  of  the  disease,  or 
else  she  did  not  believe  he  was  so  afflicted, 
and  thought  it  was  simply  an  excuse  to  keep 
from  performing  his  oontract.  But  there  is 
no  room  for  doubt  upon  Uiis  record  that  he 
had  the  disease,  and  there  is  ao  countervail- 
ing evidence  that  it  made  its  appearance  be- 
tween the  date  of  the  contract  to  marry  and 
the  time  appointed  for  the  marriage,  and 
without  any  intervening  fault  on  his  part. 
Fortunately  there  are  lew  reported  prece- 
dents for  the  conditions  present  in  this  case. 
It  has  been  held  that  if  a  party  to  a  mar- 
riage contract  develops  a  disease  which  ren- 
ders it  unsafe  or  improper  for  him  to  marry, 
without  intervenins  fault  on  bis  part,  be- 
tween the  date  of  Uie  contract  and  the  data 
appointed  for  the  marriage,  he  is  entitled  to 
have  the  ceremony  postponed  until  the  re- 
suit  of  the  disease  is  known  or  be  Is  cured. 
Allen  V.  Baker,  86  N.  C.  91,  40  Am.  Rep. 
444;  Sanders  v.  Coleman,  97  Va.  690,  47  /- 
R.  A.  681,  34  S.  E.  021 ;  ShookUford  v.  Ham- 
ilion,  03  Ky.  80,  16  L.  R.  A.  631,  19  8.  W. 
5;  Mabm  v.  Webatvr,  128  Ind.  430,  28  N.  fi. 
803.  Of  course,  if  the  defendant  mtered  in- 
to tlie  contract  knowing  of  such  an  impedi- 
ment to  its  oonHummation*  it  would  be  an 
aggravation  of  the  plaintiff's  damages,  and 
she  would  be  entitled  to  refuse  to  marry  him, 
and  to  treat  bis  condition  as  a  breadi  of  the 
contract, — a  fraud  perpetrated  upon  her. 
Marriage  ia  a  contract,  but  it  is  not  merely 
a  civil  contract,  for  it  can  only  be  entered 
into  in  a  manner  recognized  1^  law,  and  can 
only  be  dissolved  in  a  like  manner.  The 
state  is  the  third  party  to  every  such  con- 
tract, and  has  a  direct  interest  therein. 
Blank  v.  Nohl,  112  Mo.,  loo  oit.  167,  18  L. 
R.  A.  350,  20  S.  W.  477;  State  v.  Bittiok, 
103  Mo.  1S3,  11  L.  R.  A.  587,  16  S.  W.  325. 
Certain  marriages  are  profaibitod  by  law  be- 
cause of  Uieir  detrimental  effects  upon|Socie- 
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ty  and  the  human  cpeciea.  Evuy  cxmtract 
fH  marriage  implies  that  the  contracting 
parties  know  of  no  1^1  or  phjaical  impedi- 
ment to  the  contractual  relation  and  its  con- 
bequences.  "Wilfully  to  communicate  a  ve- 
nereal disease  is  clearly  crueKy,  for  it  is  mis- 
conduct tending  to  impair  tue  health,  and 
tends  to  render  cohabitation  unsafe;"  and 
it  is,  therefore,  a  ground  for  divorce,  wheth- 
er Bpecifl(»llT  enumerated  in  the  statutory 
esuses  for  divorce  or  not.  9  Am.  ft  En£. 
Enc.  Law,  2d  ed.  p.  792,  and  cases  cited ;  ana, 
as  specially  bearing  on  this  case,  Venzke  t. 
Vatzke,  94  Cal.  225,  29  Pac.  499,  and  Bougli- 
ner  V.  Boughner  (Ky.)  41  S.  W.  20.  In 
State  v.  ilarcka.  140  Mo.,  loo.  cit.  (177,  41  S. 
W.  973,  43  8.  W.  1097,  it  was  said  by  Sher- 
wood, J.,  that  intercourse  with  a  woman, 
though  she  was  wUIing  thereto,  by  a  man 
who  was  infected  with  a  venereal  disease, 
would  constitute  the  act  a  common  assault, 
for  the  fraud  vitiated  the  consent;  and  in 
support  of  the  statement  he  cited  the  cases 
of  Reg.  V.  Bennett,  4  Fost.  ft  F.  1105;  Reg. 
V.  SinoUiir,  13  Cox,  C.  C.  28;  Com.  v.  Strat- 
ton,  114  Mass.  303,  19  Am.  Rep.  350.    If  the 

Jtrinciples  announced  in  tiie  cases  hereinbe- 
ore  cited  be  correct,  it  is  also  true  that  it 
is  legally  as  well  as  morally  wrong  for  a 
man,  while  infected  with  such  a  disease,  to 
marry;  and  a  man.  for  such  cause,  is  enti- 
tled to  demand  a  postponement  of  the  mar- 
riage until  he  is  curea.  If  the  thing  to  be 
performed  becomes  unlawful,  without  his  in- 
tervening fault,  after  the  contract  is  entered 
fnt<^  the  performance  is  excused  by  force  of 
law.  Bawner  v.  Brooklj/n  Phoettia  In$.  Co. 
41  Mo.  Ap&  480.  The  Idea  that  the  cere- 
mony should  he  performed,  and  the  oonsuin- 
mation  of  the  marriage  postponed  until  he  is 
ciured,  is  not  only  intolerable,  but  obnoxious 
to  a  proper  subservience  of  the  public  inter- 
ests and  morals.  This,  too,  whether  the 
woman  knows  his  condition,  and  consents  to 
such  an  arrangement,  or  not;  for,  though 
■he  may  he  willing  to  waive  th«  defect,  or  be 
indifferent  to  the  condition  or  its  consequen- 
ces to  her  and  her  children,  the' third  party 
to  the  contract,  the  state,  has  a  r%ht  to  and 
does  object.  If  the  disease  is  of  a  tempor- 
ary character, — Buch  as  was  the  case  here, — 
and  could  be  easily  cured,  the  defendant  is 
entitled  to  postpone  the  marriage  until  he 
is  cured;  and.  if  the  disease  is  of  a  perma- 
nent character,^ — such  as  was  the  fact  in  the 
Xorth  Carolina,  Kentucky,  and  VirginiA 
caseti  cited, — the  defendant  is  not  only  enti- 
tled to  refuse  to  carry  out  the  contract,  but 
it  is  hie  duty  to  do  so. 

2.  The  instruction  given  by  the  court  of 
its  own  motion  was  to  the  effect  that,  if 
the  disease  was  of  a  temporary  character, 
and  could  ordinarily  be  cured  in  a  reason- 
able time,  and  if  the  plaintiff  knew  ite  char- 
acter, and  consented  to  marry  him,  and  that 
he  should  afterwards  subject  himself  to 
proper  treatment,  thm  the  dUease  oonsti- 
tated  no  defense  in  this  case;  otherwise  if 
tha  disease  was  permanent,  or  rendered  the 
defendant  unfit  tor  the  discharge  of  marital 
duties.  For  the  reasons  f^iven,  this  instrui?- 
tion  is  erroneous.  The  fifth  and  eighth  in- 
61  L.  R.  A. 


structions  asked       iha  defendant  and  re-  ■ 

fused  by  the  court,  to  the  effect  that  under 
the  circumstances  of  this  case  the  defendant 
had  a  right  to  postpone  the  marriage  tempo- 
rarily,— that  is,  until  he  was  cured, — wheth- 
er the  plaintiff  consented  to  it  or  not,  cor- 
rectly state  the  law.  and  should  have  been 
given.  The  sixth  instruction  given  for  the 
plaintiff  was  also  erroneoiu.  It  told  the 
jury  tliat  if  the  plaintiff  was  engaged  to 
Jtrown,  and  the  aefendant  induced  her  to 
break  that  engagement,  and  promise  to  mar- 
ry the  defendant,  he  not  intending  in  good 
faith  to  marry  her,  such  conduct  was  an  ag- 
gravation of  the  plaintiff's  damages.  If  tlie 
plaintiff  was  engaged  to  Brown,  and  broke 
the  contract,  she  was  a  wrongdoer,  even 
though  she  did  so  to  marry  defendant;  and 
she  is  not  entitled  to  recover  from  defendant 
any  damages  growing  out  of  her  own  wrong- 
ful act  in  breaking  her  promise  to  marry 
Brown.  Hahn  v.  Bettingen  (Minn.)  60  L. 
R.  A.  6fiy.  83  N.  W.  467. 

3.  The  second  count  of  the  petition  al- 
lies that  the  defendant  entered  into  the 
contract  wilfully,  falsely,  fraudulently,  and 
maliciously,  not  for  the  purpose  of  marry- 
ing her,  but  to  humiliate  ana  disgrace  her; 
and  a^s  $6,000  punitive  damages  therefor. 
The  third  instruction  given  for  the  plain- 
tiff authorizes  a  verdict  for  punitive  dam- 
ages if  such  was  the  case,  and  the  jury 
gave  plaintiff  $3,000  exemplary  damages: 
that  is,  three  times  as  much  for  punish- 
ment as  it  gave  her  for  her  compensatory 
damages.  This  is.  as  far  as  we  are  ad* 
vised,  the  first  case  on  record  for  malicious- 
ly maintaining  a  suit  in  the  courts  of  Cupid. 
If  the  defendant  fraudulently  entered  into 
the  contract,  the  plaintiff  was  entitled  to 
withdraw  from  the  contract,  for  the  defend- 
aut's  fraud  vitiated  her  consent.  If  the  de- 
fendant entered  his  suit  in  malice,  and  not 
in  love,  this  aggravated  the  plaintiff's  dama- 
ges, and  she  is  entitled  to  recover  compensa- 
tion therefor,  but  not  punitive  damages. 
The  measure  of  damages  in  cases  for  breach 
of  promise  of  marriage  "is  the  injniy  to  the 
plaintiff's  feelings,  affection,  and  wounded 
pride,  as  well  as  the  loss  of  marriage  {Wil- 
bur V.  Johnson,  68  Mo.,  loo.  oit.  603) ;  and 
the  seduction  may  be  given  in  evidence  to  ag- 
gravate the  damages  (Oreen  v.  iSpencor,  3 
Mo.  318,  26  Am.  Dec.  672;  Bill  v.  Maupin, 
3  Mo.  324;  Wilbur  v.  Johnson,  58  Mo.  603; 
Bird  V.  Thompson,  96  Mo.  428,  9  S.  W.  788) 
Lieae  r.  Meyer,  143  Mo.,  loe  oit.,  662,  4S  S. 
W.  282.  The  statements  of  the  defendant 
to  many  persons  after  he  returned  from 
Hartebiirg  to  the  effect  that  he  never  had 
intended  marrying  the  plaintiff,  and  had 
only  taken  the  matter  as  far  as  he  had  to 
show  Alfred  I^ngley,  Bill  Gibbs,  and  Mr. 
Keynolds  that  he  could  marry  her  if  he 
wanted  to,  were  unmanly,  cruel,  and  de- 
praved, and  were  properly  admitted  in  evi- 
dence to  aggravate  plaintiff's  damages. 
Itut  they  do  not  constitute  a  separate  cause 
of  action,  nor  can  exemplary  or  punitive 
damaj^,  as  such,  be  recovered  for  a  breach 
of  a  contract  of  marriage.  The  law  punish- 
es the  defendant  f<»'  the  breach/of  aIsjiW^„ 
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tract  hy  maldng  him  compeuMts  the  plain- 
tiff, whether  hie  intentions  vhen  he  entered 
into  the  ocmtoaet  were  sincere  or  sinister. 
The  plaintiff's  seoond  count,  therefore,  stat- 
ed no  distinct  cause  of  action,  and  her  third 
instruction  was  erroneous.  The  jury  should 
have  been  told  to  consider  these  matters  as 
an  aggravation  of  her  damages. 

4.  This  action  was  begun  eight  days  after 
1^8  day  fixed  for  the  marriage,  and  before 
the  time  plaintiff  was  cured,  or  could  rea- 
sonably luive  been  cured.  The  evidence  is 
conflicting  as  to  whether  the  plaintiff  con- 
sented to  the  postponement,  but  the  defend- 
ant was  entitled  to  postpone  it  until  he  was 
cured,  whether  she  consented  or  not.  Ordi- 
narily, this  would  lead  to  the  conclusion  tiiat 
the  action  was  prematurely  brought.  Bat 
in  this  case  the  defendant's  acta  and  declara- 
Uons  after  the  date  set  for  the  marriage  af- 


ford sufBeient  basis  for  the  charge  that  ha 

did  not  intend  to  fulfil  his  contract,  evoi  aft- 
er he  was  cured.  The  plainUfT  was  therefore 
excused  from  going  through  the  formality 
of  waiting  until  he  was  well,  and  then  de- 
manding a  performance  of  the  contract,  be- 
fore instituting  her  suit;  for  his  conduct 
subsequent  to  the  postp<mement  was  a  re- 
nunciation of  the  contract^  and  constituted 
a  present  and  immediate  breach  of  his  con- 
tract, and  her  cause  of  action  accrued  then. 
Oabriel  v.  Akinaville  Pressed  Brick  Oo.  57 
Mo.  App.  520;  CUtes  d  F.  Mfg.  Co.  v.  Mc- 
Cord,  05  Mo.  App.  507;  Lawson,  Contr.  i 
442. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  trial 
anew  upon  the  principles  herein  announeed. 

All  oouenr. 
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Clinton  C  WARD  et  al.,  Plffa.  in  Brr., 

V. 

Catherine  WARD. 

(68  Oblo  8t.  126.) 

*A  eoatTCTance  by  a  mui  who  bu  en- 
tered lato  a  contract  of  marrlaKe, 

which  sabseqaently  takes  place,  ol  a  portion 
of  his  land  to  his  sons  hj  a  former  marriage, 
without  consideration  other  than  love  and  af- 
fection, and  without  the  knowledge  or  con- 
sent of  his  contemplated  wife,  is  a  fraud  on 
her  marital  rights,  aud  she,  at  Us  death.  Is 
entitled  to  dower  therein. 

(8p«or,  J.,  MtenU.) 
(June  lA,  1900.) 

ERROR  to  the  Circuit  Court  for  Richland 
Count?  to  review  a  judgment  in  favor 
of  plainlin  in  an  action  brought  to  set 
anae  certain  deeds  executed  prior  to  his 
marriage  by  her  deceased  husband.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

ifessrs.  Bell  A  Brlakerluiff,  for  plain- 
tiffs in  error: 

In  the  absence  of  positive  fraud  to  such 
an  extent  as  to  deprive  the  consort  of  all 
rights,  the  deeds  cannot  be  set  aside. 

Hamilton  v.  Smith,  El  Iowa,  15,  42  Am. 
Rep.  38,  10  N.  W.  276. 

Neither  husband  nor  wife  has  any  interest 
in  the  property  of  the  other,  except  as  men- 
tioned in  SS  3110  and  4188. 

Rev.  SUt.  S  3111- 

*Hesd&ote  by  the  Court. 


NoTB. — ^E^r  other  cases  In  this  series  as  to 
conveyance  In  fraud  of  prospective  wife's  rights, 
MM  Dudley  v.  ttadley  (Wis.)  8  L.  R.  A.  814, 
n.nd  note;  Murray  r.  Murray  (K7.)  8  L.  R.  A. 
D5;  Btroop  v.  Stroop  (Ind.)  27  L.  R.  A.  523; 
Mnrray  v.  Hnrray  (Cal.)  87  L.  B.  A.  6S« ;  and 
Amegaard  r.  Am^aard  (N.  D.)  41  L.  B.  A. 
258. 

51  L.  R.  A. 


The  rights  of  the  widow  or  widower  net 
in  property  held  during  coverture. 

At  the  time  of  the  marriage  of  John  Ward 
with  Catherine  Ward  he  hud  in  fee  simple 
49  acres  of  land  and  no  more. 

A  widow's  dower  rights  vest  in  property 
held  by  the  deceased  during  coverture,  to 
which  she  has  not  released  dower. 

Miller  v.  Wilson,  15  Ohio,  108;  5  Am.  4c 
Eng.  Enc.  Law,  p.  890. 

Messrs.  Imov  A  HwatoB,  for  defendant 
in  error: 

Where  a  man  in  contemplation  of  mar- 
riage, wLich  marriage  afterwards  takes  place, 
voluntarily  conveys  his  property  without 
the  consent  of  his  future  wife  uid  without 
consideration,  the  conveyance  is  a  fraud  on 
the  marital  rights  of  the  intended  wife,  al- 
though made  to  persons  who  hav«  no  knowl* 
edge  of  the  fraud. 

Beadi,  Modem  Law  of  Omtruta,  |  1309, 
p.  1727;  Pom.  Eq.  Jur.  }  920,  p.  1808;  H^esl- 
pmum  V.  Westerman,  25  Ohio  St.  500 ;  Stew- 
art, Marr.  ft  Div.  S  44 ;  Bishop,  0>ntr.  S  303 ; 
Amegaard  T.  Amegaard,  7  N.  D.  475,  41  L. 
R.  A.  258,  75  N.  W.  797. 

Mlnshallf  J.,  delivered  the  o^nion  ci  the 

court: 

The  plaintiff  below,  as  appears  bom  her 
amended  petition,  being  the  widow  of  John 
Ward,  deceased,  brousmt  suit  to  set  ande 
certain  antenuptial  deeds  that  had  been 
made  by  her  husband  to  his  children  by  a 
former  wife,  and  to  be  endowed  in  the  lands, 
on  the  ground  that  tho  conveyances  were 
voluntary  and  in  fraud  of  her  rights  as  a 
wife;  she  being  without  knowledge  of  the 
facts  at  the  time  of  the  marriage.  The 
case  was  appealed  to  the  circuit  court,  and 
there  decided  in  favor  of  the  plaintiff. 
There  is  no  finding  of  facts,  the  finding  be- 
ing simply  in  favor  of  the  plaintiff,  anl 
that  she  is  entitled  to  dower  In  the  land. 
Bat  a  bill  of  exceptions  wav  taken  OMrtain* 
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ing  all  the  evidence  and  made  part  of  the 
record.  The  material  facts  are,  however, 
not  in  dispute.  Prior  to  November  18,  1892, 
John  Ward,  a  widower,  living  in  Richland 
county,  Ohio,  was  the  owner  of  106  acres  of 
land,  which  he  had  acquired  durins  the  life 
of  bis  first  wife.  He  had  five  children,  all 
grown  and  married, — three  sons  and  two 
ilaughters.  His  eldest  son,  C.  C  Ward, 
lived  on  the  premises,  and  occupied  A  bouse 
on  7  and  a  fraction  acres,  which  he  had  pur- 
chased from  his  father  for  $300,  but  for 
which  he  bad  no  deed.  As  to  this  tract, 
however,  there  ia  no  controversy.  On  No- 
vember IS,  1S92,  in  oonteniplation  of  niar- 
riage,he  exccutedand  delivered  to  C.C.Ward 
a  deed  for  26  acres,  including  the  7  acres 
and  a  fraction.  On  the  next  day  he  executed 
a  deed  to  H.  N.  Ward  for  about  13  acres, 
and  on  'Novembar  23,  1892,  be  executed  a 
deed  to  his  other  son  for  18  acres,  and  in 
the  evening  of  the  same  day  he  married 
Catherine  Stough,  who  is  now  his  widow 
and  plaintiff  b^ow.  There  is  some  contro- 
versy as  to  when  these  deeds  were  delivered, 
but  we  will  assume  that  they  were  delivered, 
as  claimed,  before  the  marriage.  She,  how- 
ever, had  no  knowledge  of  their  existence  at 
the  time  of  the  marriage,  nor  imtil  after  the 
death  of  her  husband,  when  they  were 
placed  on  record.  They  were,  in  each  case, 
voluntary  deeds,  supported  hy  no  other  con- 
sideration than  the  love  and  affection  of  a 
father  for  a  son,  except  as  to  the  7-acre 
tract  contained  in  the  deed  to  the  eldest 
ran,  and  which,  as  we  have  stated,  is  not  in 
question. 

The  question,  then,  arises  upon  this  state 
of  facts,  whether  the  plaintiff  is  entitled  to 
dower  in  the  lands  covered  by  these  deeds, 
except  the  7  acres.  We  think  she  is.  Th^ 
were  all  voluntaiy  deeds,  made  in  contem- 
plation of  marriage.  It  can  make  no  dif- 
ference in  principle  whether  actual  fraud 
was  intendra  or  not ;  their  execution  and  de- 
livery before  th»  marriage,  without  her 
knowledge  or  means  of  knowledge,  operated 
a  l^al  fraud  on  what  would  be  her  rights 
in  case  of  marriac;e.  A  desire  to  provide 
for  the  children  of  his  former  wife  was  both 
natural  and  proper,  but,  as  they  had  no 
legal  claims  upon  his  bounty,  before  he 
could  rightly,  in  contemplation  of  marriage, 
dispose  of  his  property  to  them  for  such 
purpose,  it  became  his  legal  duty  to  dis- 
close his  purpose  to  one  who,  by  her  inter- 
marriage with  him,  would  become  vested  by 
law  with  a  legal  interest  in  the  property 
that  could  not  be  devested  without  her  con- 
Hent.  A  father's  legal  duty  to  his  children 
in  no  ease  requires  nim  to  practise  a  fraud 
on  his  wife  or  anyone  else.  If  after  enter- 
ing into  a  contract  of  marriage,  if  not  be- 
fore, he  desires  to  make  provision  for  his 
ehildran  by  a  former  wife,  it  is  bis  duty  to 
communicate  thai  foot  to  his  intended  wife, 
U  tlierel^  her  rights  are  to  be  affected,  that 
die  may  have  an  opportnnity  to  say  wheth- 
er abe  consents  to  the  disposition  before 
consummating  the  agreement  to  marry.  A 
failure  to  do  this  is,  at  least,  a  constructive 
fraud.  In  Antegaord  v.  Amegaard,  7  N.  D. 
Bl  L.  R.  A. 


475,  41  L.  S.  A.  258,  75  N.  W.  797,  where 
the  question  has  received  careful  considera- 
tion upon  principle  and  authority,  it  is 
said:  "Whatever  view  may  have  formerly 
been  held,  it  has  become  settled  law  in  these 
latter  days  that  the  purpose  to  deceive  and 
defraud  the  other  prospective  spouse  is  im- 
puted to  the  one  who  malces  the  antenuptial 
transfer,  and  conceals  the  fact  until  after 
marriage."  In  England,  for  reasons  largely 
relative  to  the  custom  that  there  preraits  of 
making  a  settlement  in  lieu  of  dower,  called 
a  "jointure,"  before  marriage,  less  consider- 
ation has  been  given  to  antenuptial  convey- 
ances by  the  husband,  while  such  convey- 
ances by  the  wife  are  uniformly  held  invalid. 
But  in  this  country  no  such  distinction  is 
made,  and  the  decisions  are,  as  said  in  the 
case  just  cited,  prmtically  unanimous  that 
the  mere  fact  that  a  secret  transfer  was 
made  after  the  engagement  is  conclusive  on 
the  question  of  fraud  so  far  as  the  right  of 
dower  is  concerned.  In  some  of  the  cases 
the  element  of  actual  fraud  was  shown  to 
liave  existed,  and  some  of  the  rulings  are 
placed  on  that  ground,  but,  as  said  in  the 
case  just  referred  to:  "In  the  great  ma- 
jority of  cases  the  broad  rule  is  enunciated 
that  a  man  owes  to  the  woman  to  whom  In' 
is  betrothed  the  utmost  good  faith,  and 
that  he  cannot,  consistently  with  thai 
sacred  obligation,  secretly  devest  himself  of 
property  in  which  she  would  by  marriage 
secure  rights  which  would  thereafter  be  be- 
yond his  control."  This  proposition  is  fully 
sustained  by  the  decisions:  Bwaine  v. 
Ferine,  6  Johns.  Ch.  482,  9  Am.  Dec.  318; 
Chandler  v.  ffollingntorth,  3  Del.  Ch.  99; 
Smith  V.  Smith,  8  N.  J.  Eq.  51S ;  Toungg  v. 
Carter,  60  How.  Pr.  410,  Affirmed  on  appeal 
10  Hun,  194;  Cranson  v.  Cranton,  4  Mich. 
230,  66  Am.  Dec.  634;  Pomeroy  v.  Pomeroy, 
54  How.  Pr.  228;  Davia  v.  Davia,  5  Mo.  183; 
Oainor  v.  Qainor,  26  Iowa,  337;  Thayer  v. 
Thayer,  14  Vt.  107,  39  Am.  Dec.  211.  See 
also  Stewart,  Marr.  ft  DiT.  S  44;  Beaoh, 
Modem  Law  of  Contracts,  {  1309.  In 
Westerman  v.  Westemian,  25  Ohio  St.  500; 
it  appeared  that  the  wife,  in  contemplation 
of  marriage  with  the  plaintiff,  and  after  she 
had  entered  into  the  engagement,  conveyed 
certain  of  her  lands  to  two  sons  by  a  form- 
er marriage  without  consideration.  The 
land  had  not  been  fully  iMiid  for,  and  the 
husband  was  compelled  by  euit  to  pay  the 
balance  of  tiie  purehaae  moiuiy.  Tbe  court 
hold  the  convince  to  be  a  fraud  on  the 
marital  rights  of  the  husband;  that  the 
wife  was  primarily  liable  for  the  amount 
due,  and  substituted  the  husband,  for  the 
purpose  of  indemnity,  to  the  place  of  the 
vendor  as  against  the  land.  This  case 
recognizes  the  principle  that  the  parties  to 
a  contract  of  marriage  are  bound  by  the  ob- 
ligations of  good  faiUi,  and  tiiat  neither  can 
thereafter  1^  voluntary  gifts  affeet  such 
l^al  rights  as  either  may  acquire  in  the 
property  of  the  other  hj  marriage  without 
the  consent  of  tbe  party  to  be  affected. 
After  adverting  to  the  rule  in  England  that 
permitted  a  man,  after  contracting  mar- 
riage, to  make  antenuptial  conveyances  of 
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his  lands,  and  the  rigidity  witli  which  a  like 
right  was  denied  to  the  contemplated  wife, 
and  pointing  out  the  reason  for  this  difTer- 
ence,  Daniels,  J.,  in  Youngs  v.  Carter,  10 
Hnn,  194,  says:  "There  never  was  any  good 
reason  why  the  disability  imposed  in  this  re> 
spect  upon  the  wife  should  not  have  been  equal- 
ly applied  to  tlie  conduct  of  the  husband.  If  it 
was  inequitable  for  her  to  conv^  away  her 
property  in  anticipation  of  marriage,  in  or- 
der to  prevent  it  from  becoming  subordi* 
nated  to  her  husband's  anticipated  rights  in 
it.  it  nras  equally  so  for  him  to  do  the  same. 
The  principle  that  restrained  her  should  be 

Sually  as  effectual  over  him;  for,  if  the  act 
one  was  a  fraud,  it  was  certainly  no  lens 
so  when  it  was  performed  by  the  other," 
In  VfuiJidler  v.  Bollingsworth,  3  Del.  Ch.  09, 
the  inability  of  the  husband  by  an  antenup- 
tial conveyance  to  affast  the  wife's  right  of 
dower  after  the  contract  of  marriage  has 
been  entered  int<^  without  ber  knowledge,  is 
placed  on  the  ground  that  dower  la  a  proper- 
ty right,  which  she  acquires  by  the  marriage, 
and  that  such  conveyance  is  as  much  a  fraud 
on  her  rights  as  a  oonyeyance  to  defraud  fu- 
ture creditors.  Speaking  of  the  "unjust  dis- 
crimination made  by  the  English  courts  of 
equity,  in  withbofding  from  the  wife  such 
proteeti<m  as  is  given  to  the  husband  against 
secret  antenuptial  settlementa,"  and  the  rea- 
sons therefor,  the  duuicellor  says:  "But  in 
this  country  clearly  tlie  same  reasons  do  not 
apply.  Her  dower  is  the  only  prorisixn 
made  by  law  for  the  wife  out  of  the  hus- 
band's real  estate.  Practically  it  is  a  most 
important  resource,  and  the  only  fonn  of 
provision  out  of  real  estate  enjoyed  by  her, 
except  under  wills.  It  does,  in  fact,  to  a 
large  extent  enter  into  the  wife's  expecta- 
tions' in  contracting  marriage,  and  proporly 
so.   Tt  therefore  ought  to  recdve  all  the 

?roteoHon  accorded  to  any  marital  right, 
o  refuse  It  would,  in  this  country,  where 
jointures  are  unknown,  render  the  right  of 
dower  precarious,  if  not  wholly  illusory." 
.  It  may  be  worth  while  to  observe  that  the 
settlement  of  a  jointure  on  a  wife  before 
marriage,  in  lieu  of  dower,  freed  the  remain- 
ing lands  of  the  husband  from  the  marital 
right  of  the  wife  to  dower  in  his  remaining 
lands;  and  so  antenuptial  oonveyancee,  un- 
der such  circumstances,  by  a  man  under  con- 
tract to  marry,  would  not  be  open  to  the 
same  imputation  of  bad  faith  aa  where  no 
such  settlement  had  be^  made.  For  the 
reason  and  origin  of  the  rule  in  England  as 
to  antenuptial  conveyanoea  by  the  husband, 
see  the  intelligent  account  given  by  the  chan- 
cellor in  Vhaiidler  v.  Hollingaumrth,  S  Del. 
Ch.,  at  pages  115,  116. 

This  annunciation  of  the  law  does  not  in- 
terfere with  the  power  of  the  contemplated 
huoband  to  make  provision  for  his  children 
by  a  former  marriage.  It  only  requires  that 
in  doing  so  he  shall  not  dispose  of  that  which, 
by  the  law  of  niarriafjc,  the  wife  will  acquire 
as  a  Iciral  right  incident  to  the  relation.  He 
may  disnofe  of  his  property  in  this  re^rard 
as  he  thinks  proper,  subject,  however,  to  his 
wife's  right  of  dower. 

JudtimcHt  affirmed, 
51  L.  R.  A. 


Bpear,  J.,  dissenting: 

I  am  of  (pinion  that  a  widower  who  is 
contemplating  a  second  marriage,  and  has 
entered  into  a  contract  for  that  purpose,  has 
a  legal,  as  well  as  a  moral,  right  to  convey 
a  fair  proportion  of  his  real  estato  to  his 
children  by  the  deceased  wife,  and  that  love 
and  alTection  is  a  sufficient  consideration  to 
support  such  conveyance.  Nor  is  such  con- 
veyance in  any  sense  an  injustice  to,  much 
less  a  fraud  upon,  the  second  wife,  and  ou;;ht 
not  to  be  even  a  disappointment  to  her.  I 
am  not  ready  to  accept  the  implication  of 
mercenary'  motives  on  her  part  which  the 
opposite  doctrine  supposes.  The  stalutc 
gives  the  widow  dower  in  the  lands  of  which 
her  late  husband  died  seised.  The  deceased 
did  not  die  seised  of  the  lands  in  controver- 
sy in  this  case,  and  hence  the  defendant  in 
error  is  not  entitled  to  dower. 


SECOND  NATIONAL  BANK  of  Sandusky, 

Plff.  in  Err., 

V. 

William  BECK£R  «t  oL 
(«3  Ohio  St.  289.) 

*1.    Maiicr    •blUintloBB  ArlalBS 
contraet,  express  or  l»*llcd,  and  Jnds- 
meuts  rendered  thereon,  are  debts  wltbln  the 
porvlew  of  |  IB  of  the  Bill  of  Bights,  whlcb 
forbids  imprisonment  for  d^t  In  civil  actions. 

a.  Section  SfiSa  of  tlie  Re'Vlsed  St^tntea. 
And  provlslona  therein  referred  to  re- 
lating to  proceedings  in  contempt,  must  be  a» 
eonstmed  and  restrained  Id  their  operation 
as  to  avoid  conflict  with  tbe  inhibitions  of 
tbo  Ooostltatlon,  and.  In  so  far  as  tbey  are 
In  derogation  of  personal  liberty,  shoald  re- 
ceive a  strict  construction. 

S>  An  order  made  In  a  proeeedlnff  1» 
eonlempt  ^gm-li^mt  asretle*  on  an  ander- 
taklng  for  tbe  redelivery  of  attached  propertr 
tbe  principal,  requiring  them  to  paj  the 
Judgment  recovered  against  tbe  principal, 
and  directing  that.  In  default  of  such  pay- 
ment, they  shall  be  Imprisoned  In  the  county 
Jail  until  tbey  shall  pay  tbe  Judgment,  \u 
In  contravention  of  their  constitutional  rtgbt 
of  exemption  from  ItnprlBooment  for  debt. 

4.  Judflrment  rendered  aarnlast  the 
anretle*  In  SBch  snmmary  proeeedins 
for  tbe  amount  of  tbe  Judgment  recoveted 
against  tbe  principal  In  an  action  to  whIA 
they  were  not  ina<to  parties  Is  without  due- 
process  of  law,  there  having  been  no  salt 
brought  against  them  on  the  undertaking,  nor 
opportnnity  given  tbem  to  plead  or  defend  ac- 
cording to  tbe  usual  course  of  legal  proceed- 
ings., 

(March  20,  1900.) 

ERROR  to  the  Circuit  Court  for  Erie 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Plea-^ 
adjudging  the  sureties  on  a  delivery  bond 
guilty  of  contempt  for  failure  to  oomply  with- 

•Headootes  by  the  Comr. 


Noi'H. — As  to  constltntlonstlty  of  InprlsoB- 
mpnt  for  debt,  see  Cart  v.  Stete  (Ala.)  34  I. 
B.  A.  6114.  and  noU. 
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ui  order  for  redelivery  of  tlie  pn^rty  or 
payment  of  a  judgment  for  wfiich  it  was 
seized.  Affirmed. 

Statement  by  WilUama,  J.; 

The  Second  National  Bank  of  Sandusky, 
Ohio,  commenced  an  action  in  the  court  of 
cinnmon  pleas  of  Erie  county  against  Wil- 
liam Becker  on  two  notes  made  by  him 
amountinff  to  nearly  |900,  and  at  the  same 
time  sued  out  an  attachment  against  his 
property.  Tho  writ  was  levied  on  certain 
chattel  property  of  the  defendant,  which  was 
inventoried  and  appraised  at  $1,685.  After 
the  levy  and  appraisement,  the  property  was 
delivered  1^  the  sheriff  to  the  defendant,  and 
W.  W.  Woodward  and  John  Dlest,  as  his 
•uretiee,  executed  and  gave  to  the  sheriff  the 
following  undertaking: 

Know  all  men  by  these  presents,  that  we, 
W.  W.  Woodward  and  John  Dieat,  are  held 
and  firmly  bound  unto  the  said  the  Second 
National  Bank  of  Sandusky,  Ohio,  plaintiff, 
in  the  sum  of  three  thousand  dollars  ($3,- 
000.00),  to  the  payment  of  which  well  and 
truly  to  be  made  we  do  herd>y  jointly  and 
severally  bind  ourselTes,  our  heirs,  execu- 
tors, and  administrators.  Signed  by  us,  and 
dat«d  this  19th  day  of  January,  a.  d.  1895. 
The  condition  of  the  above  obligation  is  such 
tliat  whereas,  A.  A.  Magill,  sheriff  of  Erie 
county,  Ohio,  has  this  day  attached  the  fol- 
lowing goods  and  chattels  found  in  the  pos* 
session  of  William  Becker,  on  an  order  of  at- 
tachment issued  from  the  court  of  common 
pleas  for  said  county  of  Erie  in  an  action 
wherein  the  said  the  Second  National  ^uk 
of  Sandusky  is  plaintiff  and  the  said  Wit- 
Ham  Becker  defendant,  as  the  property  of 
the  said  William  Becker,  to  wit:  2  wine 
presses,  $100  each,  $200;  11  wine  casks,  1,- 
300  galb.  each,  $350;  4  wine  filters,  $75;  19 
wine  casks,  2,000  gals,  each,  $960;  total,  $1,- 
685;  and  whatever  goods  are  contained  in 
premises  hereinafter  described  in  said  prem- 
ises are  situated  in  Kelly's  island,  county  of 
Eri^  and  state  of  Ohio,  and  known  as  the 
property  of  William  Bedcer.  For  a  true  in- 
ventcnr  and  appraisal  of  the  within  de- 
scribed property,  see  Schedule  A,  case  No. 
7,122,  Robert  Hamilton  v.  William  Becker, 
which  is  made  part  of  this  bond.  Which 
said  i»T>perty  has  been  duly  appraised  at  tlie 
sum  of  $1,585.  And  whereas,  the  said  sher- 
iff has  delivered  the  said  property  to  the  said 
William  Becker:  Now,  if  the  said  property 
BO  attached,  or  its  appraised  value  in  money, 
shall  be  forthcoming  to  answer  the  judgment 
I  of  the  murt  in  said  action,  then  this  obliga- 
tion to  be  void;  otherwise,  to  remain  in  full 
force  and  virtue  in  law. 

W.  W.  Woodward. 
John  Diest. 

Signed  in  my  presence,  and  approved  by 
me,  this  19th  day  of  January,  a.  d.  1895. 

A.  A.  Magill,  Sheriff. 

In  that  action,  at  the  November  term  of 
the  court  in  1895,  the  plaintiff  recovered  a 
judgment  against  Becker  for  the  amount  of 
tiie  debt,  and  obtained  an  order  against  him 
ffl  L.  S.  A. 


and  the  sureties  on  the  undertaking  for  the 
redelivery  of  the  attached  proplrty  to  the 
sheriff  for  sale.  This  order  retj^uired  the 
parties  against  whom  it  was  directed  to 
make  the  redelivery  within  three  days  after 
its  service  upon  thcui,  and,  in  default  there- 
of, to  "forlhwith  pay  to  the  sheriff  the 
amount  M  the  plaintiff's  judgment,  with  in- 
terest and  costs."  The  parties  having  failed 
to  comply  wiUi  the  order,  the  plaintiff  insti- 
tuted a  proceeding  in  contempt  against  them, 
and  obtained  a  rule  requiring  them,  on  a  day 
therein  named,  to  show  cause  "why  they  and 
each  of  them  should  not  be  punished  as  for 
contempt  for  disobedience  and  failure  to 
comply  with  said  order."  This  oontempt 
proceeding  came  to  a  hearii^  at  the  April 
term,  181)0,  and  at  the  conclusion  of  the 
hearing  the  court  found  the  portjes  guilty 
of  the  contempt  charged,  and  made  and  ren- 
dered against  them  the  following  judgment 
and  order:  "It  is  therefore  ordered,  consid- 
ered, and  adjudged  that  the  said  plaintiff  re- 
cover from  said  defendants,  William  Bedcer, 
W.  W.  Woodward,  and  John  Diest,  the  sum 
of  $867.02,  with  interest  at  5  per  cent  on 
$247.06  from  the  4th  day  of  November,  1895, 
and  interest  <m  $820.80  from  the  4th  day  of 
November,  1605,  being  the  amount  of  said 
judgment  and  interest  and  the  costs  of  this 
action,  together  with  all  increase  costs,  to 
which  defendants  except.  It  is  further  or- 
dered and  adjudged  that  the  said  defendants 
pay  or  cause  to  be  pttid  said  judgment 
against  said  William  Becker,  with  interest 
thereon,  as  aforesaid,  and  the  costs  of  this 
action,  to  the  clerk  of  this  court,  within 
twenty-four  hours  from  and  after  the  date  of 
this  order,  and  execution  is  awarded  there- 
for, and  that,  in  default  thereof,  they  and 
each  one  of  them  be  committed  to  and  im- 
prisoned in  the  coimty  jail  of  Erie  county  un- 
til said  order  is  complied  with,  and  that  a 
warrant  issue  from  the  clerk  of  this  court  to 
the  sheriff  of  Erie  county,  Ohio,  for  said 
commitment  and  imprisonment."  The  par- 
ties against  whom  tiie  forgoing  judgment 
and  order  were  entered  in  due  time  filed 
tlieir  motion  for  a  new  trial,  which  was  over- 
ruled, and  they  thereupon  perfected  a  bill  of 
exceptions,  from  which  it  appears,  in  addi- 
tion to  the  facts  already  stated,  that  the 
amount  of  the  undertaking  in  question  could 
be  made  in  execution  against  Woodward, 
who  is  solvent;  that  Becker,  in  1808,  made 
an  assignment  for  the  benefit  of  his  creditors 
to  George  E.  Reiter,  who  accepted  the  trust 
and  took  possession  of  all  the  property  then 
within  the  control  of  Becker,  and  demanded 
of  each  of  the  sureties  on  the  undertaking  all 
property  of  Becker's  in  their  possession; 
that  none  of  the  attached  property  had  been 
lost  or  destroyed,  but  a  portion  of  it,  being 
perishable,  was  sold,  and  has  passed  out  of 
existence;  that  the  parties  were  unable  to 
comply  with  tihe  order  of  the  court  requiring 
the  delivery  of  the  pr<^rty  to  the  sheriff; 
and  that  they  had  no  "intention  to  commit 
contempt  of  court,  and  were  under  the  advice 
of  couiAel  that,  if  they  were  liable  to  any 
person,  they  would  be  liable  to  no  one  but  the 
assignee  of  William  Becker."  ^  i 
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Tlta  dreuit  oourt,  on  error  prosecuted 
there,  reversed  the  judement  and  order  of 
the  common  pleaa,  and  uie  object  of  the  pro- 
ceeding in  error  here  is  to  obtain  the  rever- 
sal of  the  judgment  of  the  circuit  court,  and 
an  affirmance  of  that  of  the  common  pleas. 

Mes$r*.  Kiac  *  ChieHii,  for  plaintiff  in 
error: 

Section  S650,  Ohio  Rev.  Stat.*  prorides: 
"The  court  may  compel  the  delivery  to  the 
sheriff  for  sale  of  any  of  the  attached  prop- 
erty for  which  an  undertaking  has  been 
given,  and  may  proceed  eiimmarily  on  such 
undertaking  to  enforce  the  delivery  of  the 
property  or  the  payment  of  the  money  due 
upon  the  undertaking  by  rules  and  attach- 
ment, as  in  cases  of  contempt." 

It  was  legislative  intent  in  tiie  enact- 
ment of  that  stotntA  to  provide  an  effectual 
and  speedy  remedy  for  the  enforcement  of 
just  such  obligations  as  exist  in  the  matter 
in  question. 

The  oourt  has  potver  to  compel  the  de- 
livery of  property  by  proceedings  in  con- 
tempt. 

White  V.  Gotet,  42  Ohio  St.  109;  ito  Mil- 
hum,  5»  Wis.  24,  17  N.  W.  063;  7  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  42,  8  3 ;  Btate  ew  rel. 
Warfield  v.  Beoht,  23  Minn.  411;  State  v. 
BurrotM,  83  Kan.  17,  5  Pac.  449;  Em  parte 
Grace,  12  Iowa.  213,  79  Am.  Dec  629;  Se 
Coiicklin,  5  Ohio  0.  C.  78. 

Mcaara.  H.  I<.  Peeks  and  Oeorce  E. 
Beiter,  for  defcndantB  in  error : 

Wliere  a  statute  confers  upon  a  court  or 
mn^istrate  the  power  to  issue  an  arrest  in 
a  civil  case  upon  certain  conditions,  the  stat- 
ute, being  in  derogation  of  personal  liberty. 
Is  to  be  strictly  construed;  and  a  creditor 
availing  himself  of  the  remedy  must  comply 
with  ail  the  conditions  imposed  by  it. 

Spice  V.  Steinruok,  14  Ohio  St  213;  White 
V.  Gates,  42  Ohio  St.  112. 

A  judge  cannot  enforce  the  payment  of  a 
debt,  in  the  absence  of  all  fraud,  by  impris- 
onment as  for  a  contempt. 

I7niOM  Beath  T.  Union  Bank,  6  Ohio  St 
254. 

Contempt  proceedings  in  Ohio  can  only  be 
brought  in  the  name  of  the  state  of  Obio. 

1  Kinkead,  Code  PI.  p.  306;  State  v.  Otom- 
antM,  6  Weat.  L.  J.  638. 

WllUaou,  J.,  ddivered  the  opinion  of 

the  court: 

The  principal  question  which  the  record 
brings  before  tu  is  whether  the  judgment 
and  order  of  the  court  of  common  pleas  here 
under  review  are  incompatible  with  fi  15  of 
the  Uill  of  Rights.  The  drcuit  court  held 
them  to  be  BO,  and  on  that  ground  reversed 
them.  That  section  of  Uie  Constitution  pro- 
vides that  "no  person  shall  be  imprisoned 
for  debt  in  any  civil  action,  on  mesne  or  final 
process,  unless  in  maea  oi  fraud."  The  ques- 
tion here  is  not  embarrassed  by  any  feature 
of  fraudj  for  it  is  disclaimed  there  was  any 
fraud  on  the  part  of  Becker  in  obtaining  the 
delivery  of  the  attached  property  ttf  him  by 
the  sheriff,  or  any  on  the  part  of  either  of 
the  defendants  in  error  in  incurring  the  obU- 
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gation  upon  which  the  judgment  and  order 
in  question  were  foundeci.  The  property  was 
delivered  by  tiie  sheriff  In  pursuance  of  a 
provision  of  the  statute,  up<m  the  acceptance 
by  him  of  the  proper  undertaking  with  suffi- 
cient sureties,  as  therein  provided.  No  bad 
faith  or  fraud  is  imputed  to  any  of  the  par- 
ties in  the  transaction.  Nor  is  it  disputed 
that  the  judgment  and  order  were  rendered 
in  a  civil  action.  Imprisonment  thereunder 
would  be  imprisonment  on  process  in  sudi 
action.  The  constitutional  provision  is  not 
to  be  construed  as  confined  to  arrests  upon 
writs.  White  v.  Gates,  42  Ohio  St  100,  1 10. 
ITie  point  in  controversy  is  whether  impris- 
onment under  the  order  would  be  imprison- 
ment for  debt,  within  the  purview  of  the 
constitutional  provision  referred  to.  The 
proceeding  in  contraipt  was  founded  on  the 
order  of  the  court  entered  as  part  of  the 
judgment  recovered  by  the  bank  in  Its  action 
against  Becker  on  his  two  notes;  and  the 
primary  object  of  that  order  was  to  procure 
the  redelivery  of  the  -pro^ty  attached  in 
that  action  to  the  sheriff  for  sale  for  the  sat- 
isfaction of  the  bank's  judgment  Notwith- 
standing the  sureties  on  the  ondertakii^ 
given  by  Becker  for  the  reddiwy  of  the 
property  were  not  partiee  to  thai  action,  the 
order  ran  against  them  as  well  as  Becker. 
It  directed  that  they  all  should  "wiUiin  three 
days  from  the  service  of  the  order  redeliver 
to  the  sheriff  all  of  said  property,  or,  in  de> 
fault  thereof,  that  they  should  forthwith  pay 
to  the  sheriff  the  judgment  recovered  by  the 
bank  against  Becker,  with  interest  and 
costs."  Upon  the  hearing  upon  the  rule  is- 
sued in  the  contempt  pnMeeaing  for  failure 
to  comply  with  that  order,  the  court,  presum- 
ably, was  satisfied,  as  indicated  In  the  bill  of 
exceptions,  that  the  parties  were  unable  to 
comply  with  that  part  of  the  order  which  re- 
quired the  redelivery  of  the  property,  for  it 
simply  rendered  a  general  judgment  against 
all  of  the  parties  for  the  amount  of  the  judg- 
ment whidi  the  bank  had  theretofore  reoov- 
ered  against  Becker,  and  entered  an  <wder 
against  all  of  them  that,  if  they  did  not  pay 
the  judgment  within  twenty-four  hours,  they 
should  "be  committed  to  and  imprisoned  in 
tlio  county  jail"  until  th^  should  pay  it 
It  is  this  judgment  and  order  which  the  cir- 
cuit court  reversed. 

It  seems  undisputable  tiiat  the  money  due 
tlie  bank  on  its  judgment  agiUnst  Beocer  is 
a  debt  Paym«st  of  that  d«>t  was  the  only 
means,  under  the  order  complained  of,  by 
which  tiie  defendants  in  error  could  escape 
imprisonment  in  the  county  jail.  The  end 
sought  by  the  order,  and  ita  sole  purpose, 
WAS  to  coerce  payment  by  Imprisonment 
The  first  judgment  against  Becker  acquired 
no  additional  force  by  the  rendition  of  the 
second  one  against  him  for  the  same  debt 
nor  any  additional  means  or  remedy  for  the 
enforcement  of  its  coUecUon,  except  1^  Ms 
imprisonment  for  its  nonpayment;  and  the 
order  against  his  sureties  had  no  other  ob- 
ject than  to  enforce  performance  by  them 
Of  their  obligation  for  the  principal,  by  sub- 
jecting them  to  imprisonment  for  the  prin- 
cipal** default  in  making /parent  «f  the 
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judgment  against  him.  The  obfiervation  is 
perunent  here  that  the  obligation  of  the 
suretieB  on  the  undertaking  is  not  to  rede- 
liver the  attached  property  to  the  sheriff, 
nor  that  Becker  should  redeliver  it.  By  its 
tenns  the  undertaking  binds  the  obliffora  for 
the  payment  of  a  sum  of  money  to  the  sher- 
iff, and  the  forthcoming  of  the  property,  ac- 
cording to  its  condition,  to  answer  the  judg- 
ment uiat  should  be  recovered  in  the  action, 
is  merely  a  mode  provided  for  discharging 
the  money  (4digati(m.  It  is  clear  tke  sure- 
ties did  not  contract  to  undergo  incarcera- 
tion in  prison  for  any  default  of  the  princi- 
pal in  Uie  performance  of  the  condition  of 
the  undertaking  and  that  their  liability  up- 
on it  is  a  debt  arising  upon  contract.  The 
constitutions  of  most  of  the  states  contain 
a  pr^ibition  against  imprisonment  for  debt, 
sutetantially  like  that  in  ours,  and  the  au- 
tiiorities  hold  with  gmeral  unanimity  that 
the  word  "debt,"  within  the  constituUonal 
inhibition,  includes  not  only  debts  of  record, 
judgments,  and  specialties,  but  generally  all 
obligations  arising  upon  contract,  express  or 
implied;  and  some  of  the  courts  give  the 
word  a  still  larger  meaning.  The  real  con- 
tention of  counsel  for  tJie  plaintiff  in  error 
is  that  the  judgment  and  order  under  cousid- 
oaiion  are  justified  by  I  Sft66  of  the  Revised 
Statutes,  and  otiier  statutory  provisions 
therein  referred  to.  That  section  proridoi 
that  "the  court  may  compel  the  delivery  to 
the  sheriff  for  sale  of  any  of  the  attached 
property  for  whidi  an  undertaking  has  been 
given,  and  may  proceed  summarily  on  sudi 
undertaking  to  enforce  the  delivery  of  the 
property  or  the  payment  of  the  money  diu 
upon  the  undertaking  1^  mica  and  attadi* 
meut  aa  in  oases  oi  cmitempt,'*  And  it  ia 
provided  hr  S|  S640  and  S646,  which  relate 
to  proceedings  in  ocmtempt,  that  disobedi- 
ence of,  or  resistance  to,  an  order  or  judg- 
ment of  a  court  may  be  punistied  as  for  a 
contempt ;  and  that,  when  the  contempt  con- 
sists in  the  omission  to  do  an  act  wbicb  is 
yet  in  the  power  of  the  accused  to  perform, 
he  may  be  imprisoned  nnUl  he  p«r/orms  it. 
It  is  unnecessary  in  this  ease  to  hold  these 
statutory  provisions,  or  any  ot  them,  uncon- 
stitutional; but,  to  avoid  that  result,  they 
should  be  so  construed  and  restrained  in 
iJieir  operati(Hi  as  not  to  bring  them  in  con- 
flict with  the  inhibition  of  the  Constitution, 
and  tiieir  provisions,  so  far  as  they  Interfere 


with  personal  liberty,  must  reoeiTe  a  strict 
construction.  Spioe  v.  Steinruok,  14  Ohio 
St.  213;  White  v.  Oatea,  42  Ohio  St.  lOQ, 
1 12.  It  is  not  in  every  caM  of  contempt  that 
imprisonment  may  be  imposed  as  a  punish- 
meut.  There  are  many  orders  and  oom- 
mands  of  courts,  other  than  those  for  the 
payment  of  a  debl^  or  the  enforcement  of  a 
judgment  upon  a  money  obligation,  to  which 
the  statutes  may  have .  appropriate  applica- 
tion. Uf  this  class,  it  has  been  held,  are  or- 
ders to  deliver  property  in  the  possession  oi 
a  party,  or  turn  over  moneys  in  bis  hands,  to 
a  receiver  (Re  Milbwn,  59  Wis.  24-31,  17 
W.  905),  orders  not  to  transfer  or  dis- 
pose of  property  pending  a  litigation  (Re 
Peiry,  30  Wis.  2U9),  and  others  of  a  like  na- 
ture. But  the  order  complained  of  in  thiff 
case  was  not  of  that  oharacter.  It  was  not 
to  deliver  any  of  the  attached  property  then 
in  the  pOBsessitm  ol  the  defendants,  lliey 
had  none  in  their  possession.  Nor  was  it  to 
turn  over  any  money  in  their  hands  belong- 
ing to  the  plaintiff.  Th^  were  not  the  cus- 
todians of  any  fund.  It  was  strictly  an  order 
for  the  payment  of  a  ^ebt,  namely,  for  the 
payment  of  a  specified  amount  of  money  in 
satisfaction  of  a  judgment  rendered  against 
them,  and,  in  default  of  such  payment,  to 
stand  committed.  This  order  was  therefore 
erroneous,  and  was  properly  reversed;  and 
we  think  the  Judgment  rendered  against  the 
sureties  was  also.  As  has  already  been'  no- 
ticed, they  were  not  parties  to  the  original 
action  against  Bedcer,  nor  before  the  court, 
either  by  process  or  appearance,  when  the 
order  was  entered  in  tiiat  action  requiring 
them  to  redeliver  the  attached  property  to 
tbe  ^eriff,  or  pay  the  judgmsit  then  ren* 
dered  in  favor  of  the  bank  against  Becker. 
The  court  was,  therefore,  without  juris- 
diction to  make  the  order  that  was  then 
entered  against  them.  That  order  was  the 
foundation  of  the  subsequent  proceeding  for 
contempt.  In  that  proceeding  they  were 
only  notified  to  show  cause  why  they  bad  not 
redelivered  the  property  in  compliance  with 
the  previous  order.  Ho  suit  was  brought 
against  them  on  the  undertaking,  nor  oppor- 
tunity given  them  to  plead  or  make  defense 
to  any  claim  of  liability  thereon,  or  be  heard 
acoording  to  the  usual  course  of  legal  pro- 
ceedings. It  con  scarcely  be  elaimed  th.it 
this  was  due  process  of  law. 
Judgment  affirmei. 


RHODE  ISLAND  SUPREME  OOURT. 


Re  Maria  H.  WILLBOR  et  oL 
(20  B.  I.  126.) 
tm  ease  mt  death  hr  t^e  same  disas- 


ter,      Blatcra  wbo  left  wllla  in  each 

other's  favor,  with  no  clrcamstanees  appear- 
tng  from  which  It  can  be  Inferred  that  either 
survived  the  others,  the  rights  of  soccesslon 


NOTB. — Pntumption    of    turvfvorthip  amonff 
Oese  who  peHth  in  a  oommon  oalamity. 

T.  Introduetion. 
II.  The  otvU  rate. 
III.  The  common  iaio. 

a.  Th*  English  oatm. 

b.  Thr  AmcrUsatt  ooses. 

1.  In  generoL 

2.  Hmoeptiont. 
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I.  InirodneUon, 

This  topic  has  been  an  attractive  one,  and  ez- 
tenslvety  treated  bj  jurists  In  the  cases,  text- 
books, and  more  ephemeral  publications.  The 
modem  prospector  will  ftnd  readily  a  mine  of 
anthorltles  at  every  band,  from  which  he  may 
extract  the  prlnelples  now  senerally  accepted. 
Bach  departures  from  these  principles  as  have 
oeeorred  have  not  been  namec 
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to  tbe  evtateB  will  be  determlaed  as  If  dflatb 
occurred  to  alt  at  the  aame  moment. 
X  upon  the  denth  by  the  «ame  dtau- 
'  ter.  with  nothlngc  to  show  which  vnr- 
▼Ived,  of  Bisters  wlio  left  wills  each  giving 
all  testatrix's  property  to  her  sisters,  or  to 
either  of  the  survivors,  and  to  their  heirs  and 
assigna  forever,  giving  ceitaln  specific  legacies 
upon  the  death  of  the  last  survivor,  the  prop- 
erty after  payment  of  the  speclllc  legacies  wUl 
be  dlitrlbated  a*  intesUle. 

(Ju&«  8.  189T.) 

CASE  Btated  for  the  opinion  of  the  court 
aa  to  the  construction  of  certain  wills. 
Dialribution  of  property  m  in  oaae  of  intet- 
taeu. 

The  facts  are  auffielently  atated  in  the 

opinion. 

natelr  toe  litigants,  especially  distracting.  The 
conflict  sometimes  observable  has  arisen  becaase 
of  the  diametrically  opposing  tbeorles  of  the 
drll  and  the  common  law. 

As  tbe  rules  of  the  civil  law,  except  In  two 
states,  have  never  been  adopted  In  the  United 
States,  nor  In  Englaifll  and  Its  dependencies, 
not  much  space  need  be  devoted  to  that  branch 
of  the  subject,  and.  In  the  main,  only  the  aa- 
tborltles  will  be  cited  from  which  further  knowl- 
edge may  be  gathered  If  deslnd.  It  is  be- 
lieved, however,  tbat  so  far  as  the  subject  of 
this  note  alone  la  concerned,  no  case  reported  to 
date.  In  England  or  the  United  Btatea,  has  es- 
caped attention,  and  that  all  of  these  elsewhere 
scattered  through  many  treatises  and  notes  will 
be  found  collated  below.  It  may  be  as  well 
to  say,  however,  that  no  attempt  has  been  made 
to  review  any  cases  outside  the  main  topic,  even 
where  closely  analogous  and  governed  by  the 
same  principles,  as,  tor  Instance,  the  cases 
where  death  is  presumed  from  an  absence  be- 
yond the  seas  for  seven  years  and  upwards  with- 
out tidlnga,  and  the  problem  to  be  solved  la 
when  the  death  thus  presumed  actually  oe- 
curred.  Nor  has  there  been  any  attempt  to 
decide  between  the  caaes  where,  although  recog. 
nizlng  and  adopting  the  accepted  correct  prin- 
ciples regarding  survivorship,  tbe  property  in 
qnestlon  has  been  disposed  of  by  the  declatons 
In  opposite  directions;  as  In  tbe  case  of  tbe  pro- 
c(-eda  of  an  insurance  policy  upon  the  life  of 
one  for  tbe  benefit  of  another  of  tbe  commorient 
nersons. 

II.  Tht  etvU  low. 

By  tbe  Roman  law  there  was  oo  presumption 
that  those  who  perished  In  the  same  disaater 
all  died  at  once.  When  In  battle  or  ahlpwreck 
a  father  and  aon  died  tc^ther.  It  was  presumed 
that  the  son.  It  above  the  age  of  puberty,  out- 
lived the  father,  and  tbat  he  died  first  If  not 
come  to  puberty.  It  all  tbe  dead  were  over 
sixty  years  of  age  the  youngest  was  presumed 
to  have  survived.  If  all  were  under  fifteen, 
then  the  eldest  was  deemed  to  have  lived  tbe 
longest.  As  between  tbe  sexes  In  tbe  same 
clnss  the  presumption  of  survivorship  was  In 
fiiv.ir  of  the  male.  Dig.  lib.  34.  title  S:  De 
rpbuB  duMls.  I.  9,  (|  1,  S ;  Id.  I.  16.  22,  2i  : 
Menochiusj  de  Presumpt.  lib.  1.  QuKSt.  x.  n.  8. 
9.  Vi<le  1  Greenl.  Ev.  chap.  4,  1  29;  24  Am.  ic 
Eng.  Enc.  Law,  p.  1027. 

In  France,  by  the  Code  Napoleon  (bk.  8.  title 
8,  cbap.  1,  arts.  720-T22)  aubittantlally  tbe  aame 
presumptions  were  adopted  as  providing  for 
"succession  in  the  order  of  nature.*'  Duranton, 
Cours  de  Droit  Francals,  tom.  vl.  pp.  89.  4S, 
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Mr.  Dulal  W.  Fimk  lor  partieft  in  in- 
terest. 

Matteson,  J.,  delivered  the  opinion  of  the 

court : 

This  is  a  case  stated  for  an  opinion  of  tbe 
court,  as  follows:  Three  siatera,  Charlotte 
Willbor,  Martha  T.  Willbor,  and  Eliza  Ann 
Willbor,  late  of  Newport,  deeenaed,  all  per- 
ished in  the  same  calamity, — the  burning 
of  their  house  in  Newport.  They  left  in- 
strumentB  in  writing,  purporting  to  be  their 
last  wills  and  tcBtaments,  which  have  been 
duly  admitted  to  probate.  By  these  wills 
each  testatrix  gave  and  devised  all  her  real 
and  personal  estate  to  tier  two  sisters,  or  to 
either  of  the  surriTors,  and  to  their  heirs 
and  assigna  forever,  and  thm,  having  first 
directed  that,  after  the  decease  of  the  last 
Bister,  the  necessary  delits  should  be  paid. 

48,  48,  67,  69.  And  see  3  Kent,  Com.  48S.  and 
note ;  1  Oreenl.  Bv.  I  20.  8  Best.  Bv.  S 

410 ;  24  Am.  &  Kng.  Rnc.  Law,  p.  1028. 

The  French  law  governed  the  territory  of 
Orleana  when  It  was  ceded  to  tbe  United  States 
(Digest  of  Clvlt  Laws  of  Territory  of  Orleana 
arts.  60-63).  snd  In  substance  Its  provWons 
upon  this  subject  were  afterwards  Incorporated 
In  the  Code  of  Louisiana  (arts.  930-933). 

It  was  at  one  time  proposed  to  embody  a  set 
of  presumptions  as  to  survivorship  among  the 
victims  of  the  same  catastrophe  when  proof 
was  not  obtainable,  In  the  law  of  New  York 
(Proposed  Civil  Code,  I  1780,  title  8>,  and  Ur. 
Taylor  In  his  treatise  on  the  Law  of  Evidence 
(I  202)  mistakenly  supposes  that  to  have  been 
done  ;  but  that  part  of  the  system  of  codlllcatlon 
devised  by  David  Dudley  Field  failed  of  enact- 
ment. In  California,  howew.  Its  snbstsnee  wss 
adopted  Into  the  statute  law.  Vide  Cal.  Code 
Civ.  Proc.  I  1963.  snbd.  40. 

In  Italy  and  Spain,  It  la  said,  similar  rules 
slightly  modified  obtain.  24  Am.  ft  Eng.  Boe. 
Law,  p.  1027. 

On  the  other  band,  other  countries  have  pro- 
vided by  statute  that  where  relatives  die  In  the 
same  calamity  there  Is  a  presumption  that  all 
expire  St  the  same  moment  of  time.  Such  Is 
aald  to  IM  the  law  of  India.  Balllle.  Uabome- 
tan  Law  of  Inheritance,  1T2,  as  cited  In  1 
tireenl.  Ev.  chap.  4.  I  29.  by  Van  Torst.  J.,  In 
Newell  V.  Nichols,  12  EIuo,  604,  and  In  Cowman 
V.  Rogers,  73  Aid.  403,  10  L.  R.  A.  t»0,  21  Atl. 
04. 

Such,  too.  was  the  ancient  Danlah  law.  ac- 
cordlnit  to  Greenleaf,  citing  Ancher,  Lex  Clm- 
brlca,  lib.  1,  chap.  9,  p.  21 ;  and  Prustia  and 
Austria  are  also  said  to  provide  by  statate  for 
the  presumption  of  a  simultaneous  death  where 
evidence  la  lacking.  24  Am.  ft  Eng.  Ene.  Iaw, 
p.  1028. 

The  Civil  Code  of  Holland  ({  878)  conUIns 
tbe  like  provision.   Tan  Torst,  J.,  In  Newell  T. 

Nichols,  12  Hun,  604. 

III.  Ttie  common  law. 

It  may  be  taken  as  settled,  wherever  the  com- 
mon law  applies,  that  where  two  or  more  per- 
sons perish  in  the  same  disaster,  and  there  Is 
no  fact  or  circumstance  to  prove  which  sur- 
vived, there  is  no  presumption  whatever  upon 
the  subject.  None  arises  from  considerations 
of  age  or  sex.  and  the  law  will  no  more  presume 
that  all  died  at  the  aame  Instant  than  It  will 
presume  tbat  one  survived  tbe  other.  It  treats 
the  case  as  one  to  be  established  by  evidence, 
and  lays  the  burden  of  proof  on  him  who  claims 
aurvlvorablp ;  and,  If  there  Is  jio  proof,  as  as 
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'proceeds  to  give  to  her  two  niecea.  Emily  N. 
Willbor  and  Maria  H.  Willbor,  $500  each, 
and  to  Thoinaa  W.  Smith  $200.  The  le^tee 
£ouIy  TS.  WilboT  died  before  the  teatatricen. 
The  only  heirs  at  law  of  the  testatrices  are 
Abbie  K.  Richards,  Ann  Elizabeth  Clarke, 
JVIary  H.  Adams,  Sarah  T.  Bliven,  and  Maria 
H.  Willbor. 

Upon  these  facts,  the  questions  pro- 
pounded are:  (1)  What  is  the  amount  of 
the  legacies  to  which  Maria  H.  Willbor  and 
Thomas  W.  Smith  are  reapectively  entitled 
under  the  wills?  (2)  What  portion  of  the 
•estate  of  the  testatrices  paesea  to  their  heirs 
-at  law? 

As  all  three  of  the  testatrices  lost  their 
lives  in  the  eame  disaster,  and  no  fact  or 
-circumstance  appears  from  which  it  can  be 
inferred  that  either  survived  the  others,  the 
■question  of  sur%-ivorship  must  be  regarded 


as  unascertaiiinhle,  and  hence  the  rights  of 
Hucces^on  to  their  estates  are  to  be  deter- 
mined as  if  death  occurred  to  all  at  the  same 
moment.  Vndervood  v.  Wxng,  IB  Beav. 
459,  4  De  G.  M.  &  G.  633;  Wing  v.  Angrave, 
8  H.  L.  Cas.  183;  Wollaaton  v.  Berkeley,  L. 
R.  2  Ch.  Div.  213;  Oooda  of  Wainwright^  1 
Swabey  t  T.  257;  Scrulton  v.  Pattillo,  L.  R. 
19  Eq.  369;  Voije  v.  LeacH,  8  Met.  371,  41 
Am.  l)ec.  518;  Johnson  v.  Merithew,  80  Me. 
Ill,  13  Atl.  132;  NetoeU  v.  Nichols,  12  Huu, 
6Q4.  7S  N.  Y.  IS,  31  Am.  Bep.  424;  Be  HaU 
(III.)  9  Cent  L.  J.  S81;  RuaseU  r.  EalUH, 
23  Kan.  276;  Ehle'g  Will,  73  Wis.  445,  41 
N.  W.  627,  24  Am.  k  Eng.  Enc.  Law,  pp. 
1027-1032.  If  all  three  of  the  testatrices 
are  to  be  regarded  as  having  died  at  the 
same  moment,  it  follows  that  the  bequest 
and  devise  in  each  of  their  wills  to  the  sis- 
ters, or  either  of  the  survivors,  did  not  take 


vnascei-tainable  fact,  which,  not  being  eatab- 
llsbed  by  him  who  has  tbe  onus,  results  In  his 
fallnre  to  meet  a  condition  precedent  to  lils  snc- 
•cesB. 

It  Is  often  said  that  this  Is  exactly  equivalent 
"40  a  presumption  of  aynchronoua  death,  and  In- 
-deed  Bucb  Is  the  almost  invariable  resnit  of  tbe 
application  of  tbe  role  as  ststed;  nevertheless 
It  Is  well  to  maintain  the  distinction  to  avoid 
■«onfiiaIon  of  thought. 

a.         BngtUh  OMM. 

The  earliest  case  In  which  tbe  question  of  mr- 
Tlvorsbip  between  persons  dying  at  the  same 
time  arose  was  In  1096,  and  there  waa  evidence 
'3iT  which  tbe  fact  could  be  and  was  determined. 
BrOTighton  v.  Randall,  1  Cro.  Btls.  B02,  Noy,  64. 
In  this  case  a  father  and  bis  son  were  both 
"hanged  from  tbe  same  cart.  Tbey  were  joint 
tenants  In  certain  real  estate,  and  the  widow 
of  one  of  them  claimed  and  established  ber 
■dower  right  upon  the  ground  that  her  husband 
lived  longest.  The  two  reports  dlETer  as  to 
whether  it  was  the  son  who  lived  longest  and 
bis  widow  who  succeeded,  or  whether  tbe  father 
anrvlved  to  the  benefit  of  his  widow;  but  both 
agree  on  the  determining  piece  of  evidence, 
namely,  that  one  victim  was  noticed  to  move  his 
leet  or  shake  bis  legs  after  tbe  other's  muscles 
■were  stilled  In  death. 

In  the  nest  case,  nearly  a  century  and  a  half 
'later  and  antedating  by  thirty  years  Lord  Hans- 
field's  celebrated  undecided  case,  Lord  Chancel- 
lor Hardwlcke  plainly  Indicated  tbe  rule  which 
-now  commands  general  aoceptance.  This  was 
Hitchcock  V.  Deardaley.  1  Weat  Ch.  445,  a  suit 
by  residuary  legatees  to  obtain  £1,200  on  a 
■bin  of  exchsDge  luyable  to  their  testa- 
tor, and  received  by  him  on  hts  marriage 
with  the  daughter  of  the  drawer  In  con- 
■alderatlon  of  the  bridegroom's  covenant  to  settle 
I  bat  sum  upon  bis  bride  wltbln  three  or  four 
years  after  marriage.  Before  tbe  time  was  up, 
husband  and  wife  were  lost  at  sea  with  all  on 
-Ijoard  a  veaselbouudforCorunna.  Defendantwaa 
the  administrator  of  the  daughter,  and  claimed 
the  bill  of  exchange  as  her  marriage  portion. 
The  cause  was  compromised.  Tbe  parties  di- 
vided the  £1.200  between  them.  The  Lord  Chan- 
-cellor  added  the  following  note  to  the  report: 

"Beinble,  that  the  husband  having  by  the  bill 
■of  exchange  the  legal  right  to  the  money,  and 
aot  being  obliged  to  settle  It  on  his  wife  within 
three  or  four  years,  and  she  dying  within  that 
time,  the  representative  of  tbe  husband  had  the 
■trwnger  right,  and  the  rather  because.  In  order 
to  make  a  trust  arise  for  the  wlte  so  as  to  give 
aimt  r^resentatlve  any  right  to  take  away  the 
^1  L.  R.  A.  I 


legal  Interest,  It  should  be  shewn  on  their  part 
that  she  survived.  It  is  incumbent  upon  them 
to  prove  their  equity  to  take  away  tin  legal 
property  vested  In  tbe  bosbsnd." 

This  was  fullowed  by  Lord  Uansfleld'a  famous 
undecided  case  of  King  v.  Hay,  1  W.  Bl.  640, 
which  arose  out  of  tbe  death  of  General  Stan* 
wlx,  bis  daughter,  and  his  second  wife  while 
crossing  tbe  Irish  channel  from  Dublin.  In  ttw 
loss  of  the  vessel  at  sea,  without  any  account 
of  the  manner  of  her  destruction  coming  to 
light.  In  the  report  cited  there  was  an  appli- 
cation by  the  nephew  and  next  of  kin  of  General 
Stanwix  tor  administration,  and  it  was  opposed 
by  a  brother  of  the  General's  first  wife,  as  uext 
(•f  kin  of  the  daughter  who  died  with  him. 
Thorlow  and  Dunning  In  opposition  contended 
tbst  the  civil  law  Applied,  and  by  that  tbe 
daughter  was  presumed  to  have  survived  the 
parents ;  wblle  Biaekstone  for  tbe  motion  ar^ed 
that,  supposing  such  to  be  the  universal  rule, 
and  that  the  rule  of  the  dvll  law  ought  to 
govern  In  the  case,  both  of  which  were  very 
much  to  be  doubted,  yet  that  could  only  be  a 
question  under  tbe  statute  of  distribution,  and 
bis  motion  was  for  administration  only.  Ad- 
ministration was  granted  to  Blackstone's  client, 
but  tbe  real  controversy  In  the  case  was  never 
decided,  Lord  Mansileld  declaring,  according  to 
Sir  William  Scoct  (vtde  Wright  v.  Sarmuda.  2 
Pfailllm.  EccI-  Bep.  261,  note)  that  there  waa 
no  legal  principle  upon  which  he  could  decide, 
and  so  the  parties  entered  into  a  compromise  on 
his  recommendation.  See  note  to  Mason  v. 
Mason.  1  Merlv.  311.  The  reader  who  wishes 
to  pursue  tbe  matter  will  find  a  full  report, 
with  tbe  arguments  pro  and  con.  In  Feai^e, 
rosthumous  Works,  p.  88.  A  modem  writer 
(see  Hamilton,  1  Legal  Uedlcine,  234)  says  of 
this  case:  "The  learned  court  was  ao  Im- 
pressed with  the  force  of  the  arguments  upon 
both  sides  tbat  it  confessed  Its  Inability  to  ar- 
rive at  any  conclusion,  and  the  case  Is  authority 
Cor  nothing  except  for  the  complexity  of  the 
problem."  Yet  so  far  as  It  went,  i.  e„  as  to 
administration,  the  result  accords  wltb  modem 
views. 

It  Is  significant  that  the  leading  counsel  up- 
on the  other  side.  Lord  Thurlow,  when  the  ques- 
tion canie  before  blm  to  decide,  a  score  oC  years 
later,  ta  Bradshaw  T.  Tonlmin,  3  Dick.  688, 
should  have  said  that  "it  two  persona,  belnc 
Joint  tenants,  perish  by  one  blow,  the  estate 
will  remain  In  Joint  tenancy  In  thtir  re^eetlT* 
heirs." 

The  question  next  came  before  the  courts  hi 
Wright  V.  Netherwood,  note  to  Lugg  t.  Legg,  2 
Salk.  598,  more  fully  reported  smb  hmC  jWrUchtl 
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effect,  there  being  no  interval  of  time,  as  be* 
tween  the  deaths  of  the  tiiree,  during  which 
titles  to  property  could  vest;  and  the  wills 
therefore  stand  as  if  th^  contained  only 
the  bequests  to  the  legatees  subsequently 
named,  to  wit,  Maria  H.  Willbor  and 
Thomas  W.  Smith,  the  other  legatee,  Emily 
N.  Willbor,  having  deceased  without  issue 
before  the  death  oi  the  testatrices.  We  are 
therefore  of  the  opinion  { 1 )  that,  after  the 
payment  of  the  debts  of  each  testatrix. 


Maria  H.  Willbor  and  Thomas  W.  Smith  ar» 
entitled  to  the  l^^es  of  $500  and  $200  re- 
spectively bequeathed  to  them  in  each  vdlK 
to  be  paid  out  of  the  personal  estate  of  each 
testatrix,  if  the  personal  estate  is  sufGcientr 
and,  if  insuiDcient,  that  such  legacies  bhall 
abate  proportionately;  (2)  that  the  residue- 
of  the  personal  estate,  if  any,  and  the  real 
estate,  of  each  testatrix*  if  any,  passes,  a» 
intestate  estatOj  to  her  next  of  kin  and  hdr» 
at  law. 


Sarmuda,  2  Pbllllm.  Eccl.  Rep.  261,  note.  In 
a  controversy  over  a  will  in  favor  of  his  wife 
b7  a  testator  who  bad  remarried  after  her 
death,  and,  with  her  children,  bis  second  wife, 
and  a  child  bj  her,  bad  embarked  at  Jamaica 
for  England  od  b  vessel  never  afterwards  heard 
from  and  admitted  to  have  been  lost  with  all 
on  board.  Tbe  Hrst  report  Is  taken  up  chiefly 
with  a  dlscDEslon  of  the  question  whether  the 
second  marriage  revoked  the  will  or  not,  and 
upon  the  point  of  mirvlvorshlp  all  that  is 
given  la,  "As  there  were  neither  wife  nor  children 
at  the  death  of  the  testator  I  am  clearly  of 
opinion  that  the  court  ought  to  pronounce  for 
the  validity  of  the  will."  In  the  second  report 
the  conrt  (Sir  William  Wynne)  pots  the  mat- 
ter thus :  "I  desired  the  priority  of  the  death 
of  the  parties  to  be  considered.  I  always 
thought  It  the  most  rational  presumption  that 
all  died  together,  and  that  none  could  trans- 
mit rights  to  another.  .  .  .  Then,  what  are 
the  circumstances  of  his  death?  He  bad  neither 
wife  nor  rblldren ;  therefore  there  Is  nothing 
to  raise  the  implication  of  revocation  at  that 
time.  Uuder  these  etrcumstancea,  therefore, 
considering  that  great  part  of  the  property 
lapsed, — which  would  raise  a  great  donbt  wheth- 
er the  revocation  was  to  take  place, — and  tak- 
ing Into  consideration  the  other  circumstances 
that  there  was  no  wife  or  child  at  his  death,  I 
pronounce  for  the  will." 

In  Taj-lor  v.  Diplock.  2  rblUlm.  Bccl.  Rep. 
261,  tbe  controversy  was  between  a  testator's 
brothers  and  sister  on  tbe  one  baud,  and  his 
wlCe*s  mother  on  the  otber,  be  having  left  a 
wi:i  making  his  wife  sole  executrix  and  resid- 
uary legatee.  The  testator,  together  with  bis 
wife,  perished  in  Falmouth  harbor  by  tbe  wreck 
of  The  Queen  transport.  In  which  both  were  re- 
turning from  Portugal.  Both  sides  attempted 
to  prove  survivorship,  but  tbe  testimony  was  in- 
conclusive. Sir  Jobn  NIcboll  In  deciding  the 
case  said :  "Thinking,  as  I  do,  that  It  Is  Incum- 
bent on  the  next  of  kin  of  the  wifs  to  prove  ber 
survivorship,  ...  tbere  is  no  evidence  di- 
rect as  to  the  point."  He  commented  some  up- 
on ■  the  circumstances  and  Inferences  to  be 
drawn,  and  strongly  Inclined  toward  the  view 
that  there  was  a  natural  presumption  that  the 
Dian  bad  outlived  the  woman  because  of  superior 
strength,  yet  be  avoided  so  concluding,  closing 
by  Haying:  "Upon  the  whole  I  am  not  Batisfled 
that  proof  is  adduced  that  the  wife  survived. 
Taking  It  to  be  that  both  died  together,  the  ad- 
ministration Is  due  to  the  representatives  of  tbe 
husband.  I  assume  that  they  both  perished  at 
tbe  same  moment.  ...  I  am  not  deciding 
that  the  buHband  survived  the  wife." 

In  Mason  v.  Uason,  1  Merlv.  808,  one  of  the 
early  cases.  It  has  been  said  (8  Alb.  L.  J.  ]87f 
that  Sir  William  Qrant  "struck  tbe  true  key- 
note." Tbe  question  was  over  a  legacy  of 
£6.000  given  by  a  father  In  bis  will  to  a  son.  If 
the  father  survived  the  son  it  lapsed  and  went 
into  the  general  residue  distributable  to  boos 
only ;  if  tbe  son  survived  bis  father,  bis  sisters, 
the  testator's  dsogbtsrs,  would  share  in  It. 
The  testator  and  the  son  embarked  on  a  voyage 
to  England  on  board  Tb«  Calcutta,  which  was 
<1  L.  R.  A. 


lost  with  all  on  board.  The  master's  decree 
stated  these  facts,  and  that  "be  was  unable  to- 
decide  whether"  the  son  "survived  bis  father 
or  not."  Evidence  of  sarvlvorsblp  was  wboily 
lacking.  The  master  of  the  rolls  said ;  "There- 
are  many  Instances  In  which  principles  of  law 
have  been  adopted  from  the  civilians  by  our 
English  courts  of  Justice,  but  none  that  I  know 
of  In  which  they  have  adopted  presumptions  of 
fact  from  tbe  rules  of  the  civil  law.  In  General 
Stanwix's  case  1  thought  the  stress  of  the  ar> 
gument  to  be  In  favor  of  tbe  representatives  or 
the  father.  ...  In  the  present  case  I  do 
not  see  what  presumption  Is  to  be  raised,  anf 
since  it  Is  impossible  yon  [the  claimants  of  the- 
son's  survivorship]  should  demonstrate,  I  tbink 
that  If  It  were  sent  to  an  Issue  you  most  tell 
for  want  of  proof." 

In  Colvin  V.  U.  M.  Procurator- General,  1 
Hagg,  Eccl.  Rep.  92,  an  application  was  made- 
by  a  creditor  In  the  sum  of  £1,982  for  admin- 
istration upon  the  estate  of  a  late  captain  in  the- 
East  India  Company  service,  who  was  drowned 
with  his  wife  and  child  by  the  upsetting  of  m 
boat  in  the  river  Ganges.  Tbs  estate  was  bnt 
£250.  and  tbe  repreaeutatlves  of  the  wife  werfr 
not  cited,  nor  did  the  King's  proctor  appear.  In 
granting  tbe  application  It  was  said :  "In 
strictness  tbe  representatives  of  the  wife  ought 
to  have  been  cited,  but  as  the  prima  facie  pre- 
sumption of  law  was  that  the  husband  survived, 
and  as  the  property  was  small  and  tbe  debt 
large,  the  decree  might  pass."  A  palpable  but. 
harmless  error  In  the  particular  case. 

In  Goods  of  Seiwyn,  8  Bagg.  Eccl.  Rep.  748, 
a  husband  and  wife  voyaging  from  Liverpool  to 
Bangor  were  drowned  In  tbe  loss  of  Tbe  Roth- 
say  Castle,  and  there  was  no  proof  of  the  time- 
that  either  died.  Their  bodies  were  found  float- 
ing near  the  shore  a  few  days  afier  the  wreck. 
The  court  sa'd:  "Instances  have  occurred 
where,  under  similar  circum stances,  the  ques- 
tion has  been  which  of  two  persons  survived ; 
but  in  the  absence  of  clear  evidence  it  has  gen- 
erally been  taken  that  both  died  at  tbe  same- 
moment." 

In  Goods  of  Murray,  1  Curt.  Eccl.  Rep.  596. 
the  testator,  bJs  wife,  and  child  were  drowned 
while  voyaging  from  Dublin  to  Quebec  on  th» 
barque  Kmerald  of  London.  When  tbe  ship- 
flrst  struck,  testator  was  on  deck,  but  went  be- 
low to  his  wife  and  child,  who  were  In  tbe  cab- 
In,  and  then  tbe  vessel  struck  a  second  time  and 
went  to  pieces.  The  testator  bad  bequeathed 
all  bis  property  to  bis  wife.  The  conrt  granted 
administration  to  the  next  of  kin  of  the  tes- 
tator, as  having  died  a  widower,  there  being- 
nothing  to  show  that  tbe  wife  survived,  and  bu^ 
representatives  consenting. 

In  an  ejectment  suit  where  the  qnestton  wa» 
when  the  presumed  death  of  a  seven  years'  ab- 
sentee occurred  <  Doe  ea  dem.  Knight  v.  Nepean. 
6  Barn,  jk  Ad.  86),  one  of  the  counsel.  In  citing 
rases  to  support  fais  contention  that  court* 
"never  decided  upon  mere  presnmptlon,  but  have 
considered  that  the  fact  of  survivorship  was  to 
be  proved  by  that  party  wfaoss  claim  aecmeA 
by  it,"  referred  to  the  coss  of  a  woman  at  Ports- 
mouth who  left  all  her  propsi^,Ja~|tllf  te  iwr 
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bouMkMper,  and.  with  her  legatee,  wai  mnr- 

dered  under  such  clrcutuBtaocei  that  It  could 
Dot  be  ascertained  whether  mistress  or  maid 
Kurvlred.  And  I'arke.  J.,  Interjected,  "The 
dlflicult7  of  proof  there  «ouId  operate  agalost 
the  perBoo  who  claimed  ooder  the  Bervant." 

In  Satterttiwalte  t.  Powell,  1  Curt.  Eccl.  Rep. 
70S,  a  lady,  her  husband,  and  four  children  were 
di'owncd  together  Id  St.  George's  Channel  while 
voyaging  Id  a  packet  boat  from  Bristol  to  Cork, 
and  the  next  of  kin  of  the  husband  sought  ad- 
mlDlstratlOD  upon  the  property  of  the  wife. 
Tht;re  was  no  evideDce  of  survivorsblp,  but,  here 
for  the  drst  time  In  an  English  court,  the  pre- 
•umpllon  under  the  cWU  law  was  on  the  side 
of  the  applicant.  But  the  court.  Sir  Herbert 
Jenner,  declined  to  yield  to  such  presumption, 
and  respecting  the  devolution  of  property  under 
nicb  circumsiances  laid  down  the  true  rale  (8 
Alb.  L.  J.  IHT)  as  follows:  "It  appeared  to  me 
that  this  point  was  settled  ;  the  principle  has  been 
frequently  acted  apuo  that  where  a  party  dies 
possessed  of  pwpirty,  that  the  right  to  that 
properly  passe*  to  bis  next  of  kin  unless  ii  be 
shown  to  have  passed  to  another  by  survivor- 
ship. Here  the  next  of  kin  of  the  husband 
claims  the  property,  which  was  vested  In  the 
wife;  thst  claim  must  be  made  out.  It  must  be 
shown  that  the  husband  survived.  The  prop- 
erty remains  where  It  Is  found  to  be  vested 
unless  there  be  evidence  to  show  that  it  has 
been  devested.  Thn  parties  in  this  case  must 
be  presumed  to  have  died  at  the  same  time,  and, 
there  be'ng  uotbing  to  show  that  the  husband 
survived  his  wife,  the  administration  must  pass 
to  her  next  of  ktn." 

Notwithstanding  this  clear  statement  and  the 
cases  ubt  supra.  Vice  Chancellor  KnlghC  Bruce 
went  astray  in  Ulllick  v.  Booth,  1  Younge  ft  C. 
Ch.  Caa  117,  6  Jur.  142.  He  felt  called  upon 
to  decide  whi'rb  survived  of  two  brothers, 
James,  nffed  twenty-nloe,  master,  or  Charles, 
aged  twenty,  the  second  mate,  of  the  merchant 
vesnei  Thames,  which  left  Dominica  for  Eng- 
land Chr.Blmas,  1^28,  aad  was  never  after- 
wards beard  of.  It  was  not  necessary  to  de- 
cide this  i|ueation,  since  the  property  In  litiga- 
tion bad  been  bequeathed  to  the  two  brothers, 
their  sister,  and  a  grandchild  of  the  testator, 
witb  the  benefit  of  survlvorablp  among  them, 
and  the  aUler  took  a«  last  survivor.  Bnt  the 
vice  chancellor  said:  "I  am  of  opinion  that, 
the  two  brothers  having  perished  by  shipwreck 
under  circumstances  of  which  there  Is  no  evi- 
dence. It  Is  not  necessary  to  be  taken  that  they 
died  at  the  same  Instant"  (a  statement  In  itself 
beyond  eritlciani}.  "By  the  law  of  England, 
evidence  of  health.  streDgth,  age,  or  other  cir- 
cumstances may  be  given  in  cases  of  this  na- 
ture, tending  to  the  Judicial  presumption  that 
one  party  survived  the  other.  Therefore  if  the 
matter  were  open  I  sbonld  hold  with  the  mas- 
ter, that,  having  regard  to  the  age  and  condi- 
tion of  the  two  brothers,  It  Is  to  be  presumed 
and  decided  that  James  survived  Charles." 
This  case,  it  has  been  bald  (Tayfor,  Ev.  |  203) 
"cannot  be  relied  upon  as  an  authority,  since  It 
I*  opposed  to  a  long  current  of  decisions,"  and 
It  Is  further  weakened,  because,  as  was  said  by 
Sir  John  UomlUy  (Underwood  Wing,  19  Bear. 
45&-40U,  1  Jur.  N.  8. 150,  24  L.  J.  Ch.  N.  8.  2»3, 
4  De  O.  U.  &  0.  633,  8  Week.  Rep.  228.  3  Bq. 
Bep.  704),  It  does  not  appear  tbat  there  was 
any  decision  on  the  point  of  survivorship,  be- 
cause the  particular  fact  found  by  the  master 
was  not  excepted  to,  and  all  the  reported  cases 
are  the  other  way. 

In  Dorrant  ▼.  Friend,  B  De  O.  ft  8.  848.  21  L. 
J.  Clt.  N.  B.  858,  IS  Jur.  709,  the  controvert 
was  over  Insurance  money  collected  by  execu- 
tors  for  the  loss  Of  ctrtalu  chnttels  specifically 
bequeathed  to  Uu  cUtlmutB  by  the  testator  la  hit 
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win.  The  testator  waj  a  mastermarlnerand  lost 

at  sea,  with  bis  vessel  and  the  chattels  In  ques- 
tion, under  circumstances  unknown.  Sir  George 
James  Turner,  V.  C,  in  deciding  the  case  said 
It  was  clear  that  It  the  testator  had  died  before 
the  destruction  of  the  chattels  an  Interest  In 
them  would  have  vested  Id  the  legatees,  aod 
the  executors  would  hold  the  insurance  money 
In  trust  for  them,  but  If  the  chattels  were  lose 
before  the  master  the  insurance  would  fail  into 
the  general  estate  and  be  lost  to  the  legatees. 
As  the  testator  and  chattels  bad  perished  to- 
gether It  was  difficult  to  deal  with  such  a  case. 
Km  It  was  essential  to  the  right  of  the  legatees 
that  they  should  have  some  interest  in  tbe  chat- 
tels, but  as  these  were  destroyed  at  the  sama 
time  the  testator  lost  his  life,  the  legatees  never 
had  any  Interest  In  them,  aikl  their  claim  must 
therefore  fall. 

All  debate  over  the  question  In  Englaod  ended 
with  the  great  case  of  Underwood  v.  Wing,  19 
Beav.  459,  1  Jur.  N.  8.  130,  24  L.  J.  Ch.  N.  B. 
203,  4  I)e  O.  U.  *  O.  088,  8  Week.  Rep.  228,  S 
Kg.  Rep.  7U4,  and,  on  review,  4  De  O.  U.  ft  O. 
633,  1  Jur.  N.  S.  109.  24  L.  J.  Ch.  N.  B.  293. 
and  in  another  phase  In  the  House  of  Lords  as 
Wing  V.  Angrave,  8  H.  L.  Cas.  163,  80  Z<.  J.  Ch. 
N.  8.  65.  All  tbe  English  cases  since  hava 
merely  followed  and  rested  upon  its  authority. 
Id  that  cane  Mr.  and  Mrs.  Underwood,  their  two 
eons,  and  a  daughter  embarked  for  Australia 
on  the  ship  Daliiousle,  which  was  wrecked  off 
Beachy  Head.  Of  all  on  board  ouiy  a  single 
sailor  survived,  and  he  told'  the  story  of  the 
catastrophe.  After  the  ship  struck,  husband, 
wife,  and  the  two  boys  were  grouped  ou  deck ; 
the  husband  had  his  wife  In  his  arms  and  the 
boys  were  clinging  to  their  mother.  A  minute 
later  a  great  wave  washed  them  all  together 
Into  tbe  sea.  The  daughter  was  separated  from 
the  group,  and  afterwards  seen  alive  and  lashed 
to  a  spar,  but  later  she  too  was  swept  Into  the 
sea  and  perished.  Sir  John  Romilly,  M.  R„  la 
the  drat  Instance,  after  reviewing  tbe  testlmouy 
and  concluding  that  the  daughter  survived  her 
parents  and  brothers  a  short  time,  proceeded: 
"The  question  ...  Is  whether  I  can  come 
to  the  presumption  that  the  husband  survived 
tbe  wife.  ...  I  have  no  evidence  whatever 
upon  tbiB  subject.  ...  It  Is  possible  to 
speculate  to  an  unlimited  extent,  hot  to  come 
to  a  safe  conclusion  or  to  a  deflnlte  result  la  lo 
my  opinion  totally  impossible.  With  tbe  excep- 
tion of  Sllllck  V.  Booth,  1  Younge  ft  C.  Ch.  Cas. 
117,  6  Jur.  142,  ...  all  the  reported  cases 
concur  In  this,  that  in  such  a  state  of  things 
it  is  Impowible  for  the  court  to  come  to  any  con- 
clusion as  to  which  died  flrst.  The  result  is 
that,  it  being  Impossible  In  the  absence  of  any 
evidence  on  the  subject  to  come  to  the  conclusion 
th.it  one  died  before  the  other,  no  decision  can 
t>e  made  founded  on  the  assumption  tbat  either 
was  the  survivor.  .  .  .  The  defendant  has 
not  made  out  tbat  the  contingency  has  arisen 
on  which  bis  title  depends,  and  I  must  decree 
accordingly." 

Ou  the  appeal  from  this  decree,  heard  before 
Lord  Chaucellor  Cranworth  and  Wlghtman  and 
Martin,  JJ.,  It  was  affirmed  and  held  that  tbe 
cflttt  was  on  those  claiming  under  the  will  to 
show  that  the  testator  survived;  that  positive 
evidence  was  requisite  to  compel  such  a  de- 
cision ;  and  that,  as  there  waa  no  such  evidence 
produced,  the  claimant  flailed.  By  the  law  of 
England  the  question  of  survivorship  Is  a  mat- 
ter of  evidence,  not  of  positive  regulation  and 
enactment  as  in  the  French  Code,  and  in  the 
absence  of  evidence  tbere  Is  no  presumption  of 
law  upon  the  sabject.  Lord  Cranworth  in  hia 
opinion  took  occasion  to  correct  a  possible  falsa 
Inference  tbat  there  waa  any  presumaitTbtLWliat^I 
aver  upon  the  aubject  by  liiii(li«l:byVUlUlkwL< 
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port  of  tbe  case  t>eror«  the  master  of  the  rolls, 
his  honor  l«  reprewDted  in  one  pauage  to  bave 
■aid  tbat  be  must  assuma  tbat  Ur.  and  Mrs.  Un- 
derwood both  d-ed  together.  From  personal 
communication  with  his  honor  I  know  that  he 
is  not  aware  that  be  ever  used  such  an  expres- 
sion, and  all  that  he  ever  meant  to  say  was  that 
the  propertj  mast  be  distributed  just  as  It 
woald  have  been  bad  both  died  at  the  same 
moment.  It  cannot  be  assumed  to  be  proved,  or 
probable,  or  possible  that  two  human  beings 
should  cease  to  breathe  at  the  same  moment  of 
time,  .  .  .  and  to  adjudicate  on  such  a 
principle  would,  I  think,  be  proceeding  on  a 
falae  data ;  but  the  real  ground  to  proceed  on 
la  tbat  It  cannot  be  proved  which  died  first." 

When  the  question  came  before  the  Bouse  of 
Lords  concerning  the  same  disaster  and  victims 
<WIng  V.  Angrave,  8  II.  L.  Cas.  183,  80  L.  J.  Ch. 
N.  8.  66>,  allbough  Lord  Chancellor  Campbell 
differed  in  some  points  from  the  other  Judges 
<Cran»orth,  Brougham,  Wensleydale,  and 
Chelmsford),  all  agreed  tbat  <1)  there  Is  no 
presumption  of  survivorship  from  age  or  sex 
among  those  perishing  la  a  common  disaster; 
(2)  none  that  they  all  died  at  the  same  time; 
(Z)  tbat  the  question  Is  always  one  of  fact  de- 
pending wholly  on  evidence.  In  the  absence  of 
which  it  Is  unanswerable;  and  <4)  that  the 
burden  is  always  on  blm  who  asserts  a  surviv- 
orship to  prove  it. 

These  principles  have  since  been  applied  In 
Goods  of  Walnwrlght,  1  Swabey  &  T.  257.  27  L. 
J.  Prob.  N.  8.  '2(  where  a  husband,  wife,  and 
child  perished  together  in  the  Cawnpore  mas- 
sacre, and  administration  was  awarded,  and 
the  oalh  that  deceased  was  a  widower  without 
child  waived,  to  the  husband's  mother,  "as  there 
was  no  evidence  to  show  that  deceased's  wife 
Burvlved ;"  in  Goods  of  Ewart,  1  Swabey  A  T. 
238.  where  husband  and  wife  escaped  from 
Cawnpore  only  to  be  later  murdered  on  the 
Ganges,  and  thers  was  the  same  order  for  the 
same  reason ;  In  Goods  of  Wheeler,  81  L.  J.  Prob. 
N.  8.  40,  where  husband  and  wife  having  been 
killed  In  a  railroad  collision,  administration  on 
the  wife's  estate  was  refused  the  husband's  rep- 
resentative, there  being  no  evidence  that  be  had 
survived  ber ;  in  Barnett  t.  Tngwell,  81  Beav. 
232,  where  a  testator  and  two  natural  children 
of  his  brother  were  lost  by  the  foundering  of 
the  Bengal  on  a  voyage  from  Calcutta  to  Eng- 
land, and  it  was  held  that  the  two  children  took 
nanght  beranse  It  could  not  be  proved  that  they 
survived  the  testator ;  and  also  Id  Goods  of  Car- 
inichaet,  11  Week.  Rep.  462,  32  L.  ].  Prob.  N. 
S.  70,  where  a  master  mariner  and  his  son,  who 
was  entitled  to  the  remainder  of  his  estate  npoD 
tbe  death  or  remarriage  of  the  widow,  sailed 
together  for  Copenhagen  and  were  never  again 
beard  from,  and  It  was  held,  the  widow  having 
remarried,  tbat  tbe  legacy  to  the  son  never  be- 
came operative,  as  he  could  not  be  shown  to 
have  survived  hii  father,  the  testator. 

In  Re  Green,  L.  R.  1  Kq.  288,  a  husband,  wife, 
and  child  were  In  India  when  the  mutiny  broke 
out.  Me  was  at  once  murdered.  Th«  child  was 
last  seen  four  days  later  with  a  native  nurse. 
The  wife  escaped  Into  the  bush,  and  was  slain 
Ave  mooihs  later,  having  been  heard  from  by 
letter  In  the  meantime.  The  evidence  was 
deemed  sufllclent  to  establldi  that  the  wife  had 
survived  her  husband,  while  the  represenutlves 
of  llhe  child  were  held  to  have  Called  In  their 
proof  to  ahov  survivorship  of  tbs  child  over  her 
mother. 

In  Goods  of  Grinatead,  21  L.  T.  N.  B.  TSl, 
was  an  application  for  administration  on  the 
effects  of  a  master  mariner,  whose  vessel,  con- 
taining himself,  bis  wife,  nnd  three  of  his  chil- 
dren, while  on  a  voyage  to  Portsmouth,  was 
seen  laboring  heavily  In  a  gal*  in  such  a  poll- ' 
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tlon  that  escape  appeared  Impossible,  and  was 
never  afterwards  beard  of.  The  order  and  deci- 
sion were  the  same,  for  the  same  reason,  as  la 
the  cases  of  Goods  of  Wainwrl^t.  1  8wsb^  4 
T.  257,  27  L.  J.  Prob.  N.  8.  2,  and  Goods  of 
Ewart,  1  Swabey  &  T.  2KS. 

There  is  a  sound  dictum  by  Lord  Penzance, 
In  Goods  of  Nlcbolls,  L.  O.  2  Prob.  h  Dlv.  461. 
where  he  says :  "Some  cases  were  cited  In 
which  the  question  of  survivorship  of  buAand 
and  wife  was  discussed.  But  those  were  casps 
In  which  [they]  the  husband  and  wife  had  per- 
ished by  drowning  or  some  other  disaster  about 
the  same  period,  and  It  was  not  possible  to 
know  which  of  them  survived  the  other.  The 
mode  In  which  .  .  .  courts  .  .  .  deal 
with  such  a  state  of  things  Is  to  say  tbat  those 
whose  claim  la  founded  on  the  survivorship  of 
either  must  prove  it  afllrmatlvelj." 

In  Scrutton  v,  I^attlUo,  L.  B.  19  Bq.  869.  44 
L.  J.  Ch.  N.  8.  249.  82  L.  T.  N.  a  140.  28  WeA. 
Rep.  879,  the  controversy  was  between  claim- 
ants under  a  husband's  will  and  his  wife's  rep- 
resentatives, over  a  sum  of  money  which  sbe 
had  on  deposit  before  her  marriage,  and  which, 
though  he  had  never  reduced  It  to  possession, 
tbe  hu^nd  assumed  to  dispose  of  by  will. 
Husband  and  wife  were  drowned  together  at 
sea.  Tbe  fund  was  awarded  to  tbe  wife's  rep- 
resentatives, Mallns,  V.  C,  saying  to  their  op- 
ponents :  "You  must  either  prove  that  she  died 
before  him.  or  that  ,he  reduced  the  property  in- 
to possession  daring  his  life.  .  .  .  Conjec- 
ture will  not  do;  you  must  have  proof  of  the 
fact." 

In  the  remaining  English  cases  tbe  same  prin- 
ciples control.  In  Wollaston  v.  Berkeley,  L.  K. 
2  Ch.  Dlv.  21.1.  216,  24  Week.  Rep.  360.  34  L. 
T.  N.  S.  171,  172,  It  was  held,  where  a  husband 
and  wife  sailing  from  Liverpool  to  Madeira  on 
The  Liberia,  which  was  never  afterwards  heard 
from,  and  beyond  doubt  was  lost  with  all  on 
board,  that  the  1^1  representatives  of  each 
were  entitled  to  the  property  of  each,  as  prop- 
erty was  left  where  found  vested  until  there 
was  proof  of  transfer  by  survivorship. 

In  Elliott  V.  Smith.  81  Week.  Rep.  838,  L.  R. 
22  Ch.  Dlv.  286,  52  L.  J.  Ch.  N.  8.  222,  48  L.  T. 
N,  8.  87,  a  clause  In  a  will  trausferrlng  a  leg- 
acy to  others  in  the  event  of  tbe  l^tee  dying 
was  construed  to  mean  In  the  event  of  the  lega- 
tee dying  In  the  lifetime  of  the  testator;  and 
where  both  legatee  and  testator  were  drowned 
together  In  the  Thames,  ths  sinking  of  a 
steamer,  end  "as  the  deceased  legstee  is  not 
shown  to  have  died  before  the  testator  the  leg- 
acy falla  Into  tbe  residue,  to  one  third  of  whivh 
the  Crown  Is  entitled." 

In  Re  Alston  [1882]  P.  142.  a  husband  and 
wife,  having  made  wills  by  wblch  each  ap- 
pointed tbe  other  sole  meeutor  and  legatee, 
sailed  from  Liverpool  to  Peru,  In  the  ahip  Ro- 
man Empire,  which,  after  being  once  apt^en 
at  sea,  was  never  again  heard  of.  It  was  held 
that  both  must  be  considered  as  dying  Intestate 
and  neither  as  surviving  the  other. 

And  finallr.  In  Goods  of  Johnson,  78  L.  T.  N. 
8.  85,  In  the  case  of  two  brothers,  one  a  master 
the  other  a  passenger  on  the  City  of  Philadel- 
phia from  New  York  to  San  Francisco,  that 
never  reached  port,  and  which,  Inferenttally. 
was  wrecked  in  s  heavy  gale  at  the  FUkland 
islands,  leave  was  given  to  aver  tbe  death  of 
both  on  or  after  the  date  of  the  wreck,  and 
tbat  there  was  no  reason  to  suppose  tbat  either 
brother  survived  the  other. 

In  Hartshorne  v.  Wllklns,  2  Old.  <NoTa 
Scotis)  276.  a  testator  in  his  will  gave  to  true 
tees  a  fund,  tbe  Income  of  which  was  to  be  paid 
to  big  natural  daughter  for  life,  and  upon  her 
death  the  principal  was  to,  go  to  sudi  of  her 
then  living  cblld^  ,^^19^(9^9^^ 
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tfpiated :  aod  should  atae  die  wtt&oat  leaving 
any  lawful  Issue,  aurh  principal,  subject  to  any 
legaclea  not  exceeding  a  stated  anm,  as  sbe 
mlffbt,  dying  without  Isane,  bequeath  In  aplte 
ot  coTerturc,  waa  to  be  equally  ahared  by  testa- 
tor's two  nieces.  After  the  testator's  death 
the  daughter,  having  married,  made  a  will  un- 
der the  poK'er,  bequeathing  £C00  to  her  bus- 
band,  her  eie^utor.  Afterwards  sbe  and  her 
three  children  perished  together  at  sea  under 
elrcomstances  wholly  unknown.  The  common- 
law  general  rule  respecting  surrivorsblp  among 
commorient  victlma  of  a  common  disaster  waa 
applied  In  a  controversy  between  the  husband 
and  the  niecea.  The  husband  could  not  take 
the  fund  as  heir  of  the  children,  because  they 
took,  only  tn  case  they  survived  their  mother, 
and  this  could  not  be  proved.  Because  ot  the 
mother's  Illegitimacy,  both  her  title  and  her 
children's  title  depended  on  the  will  entirely. 
The  husband  could  take  through  neither.  Nor 
coald  he  take  the  legacy  In  bit  wife's  will,  be- 
cause her  power  to  make  the  will  depended,  by 
the  terms  of  the  testator's  will,  upon  her  not 
leaving  lawful  Issue  surviving,  and  the  husband 
could  not  prove  that  sbe  outlived  her  children. 
Neither  could  the  fund  be  given  to  th«  nieces, 
as  their  title  to  It  depended  wholly  upon  the 
death  of  the  testator's  daughter  without  leav- 
ing lawful  issue,  and  they  could  not  show  that 
she  lurvlved  her  children.  Accordingly  the 
fond  In  question  was  assigned  to  the  teatator's 
next  of  kin,  aa  It  he  had  died  IntesUtCb 

b.  Th€  AmtHean  eaaea. 

1.  In  general. 

Except  In  the  two  states  of  Louisiana  and 
California,  as  above  noted,  the  rules  of  the 
cItU  law  have  never,  and  the  rules  of  the  Eng- 
lish common  law  have  always  been  applied  In  the 
United  States  when  questions  arose  of  survivor- 
ship among  those  who  perished  In  a  common  dis- 
aster. 

On  the  night  of  June  14,  1838,  the  steamer 
Pulaski,  baring  Just  left  Charleston,  South 
Carolina,  for  Baltimore.  Maryland,  was  de- 
stroyed by  the  explosion  of  one  of  her  boilers. 
Out  of  that  calamity  grew  the  two  earliest  cases 
In  the  United  SUtea  wherein  the  courts  were 
called  upon  to  decide  the  question  In  Re  Will- 
bob, — one  in  South  Carolina,  the  other  In  Mbsb- 
achusetts.  Fell  v.  Ball,  Chevca,  Eg.  99,  sprang 
from  the  fact  that,  among  the  passengers  on 
that  steamer  who  perished,  there  was  a  family 
consisting  of  Mr.  and  Mrs.  Ball  and  their 
adopted  (laughter,  and  that  Mr.  Ball  left  a  will 
under  which  It  became  material  to  determine 
whether  Mrs.  Ball  si^vlved  him.  The  evidence 
was  sHgbt,  but  the  court  deemed  It  sufficient  to 
prove  that  the  wife  outlived  her  husband.  She 
waa  aeen  and  heard  calling  for  him  some  time 
after  the  explosion,  while  her  husband  waa 
neither  seen  nor  heard,  unless  he  was  an  un- 
identified man  who  dropped  a  coat  marked  with 
nla  name  into  a  boat,  and  at  once  disappeared. 
The  court  held  that  where  there  was  any  evi- 
dence whatever,  even  though  It  was  but  a 
shadow.  It  must  govern  the  decision  of  the  fact. 
■There  Is  nothing,"  it  was  said,  "wh'ch  more 
dlMtlngulsbes  the  common  law  than  the  prefer- 
ence which  It  constantly  gives  to  evidence  over 
all  artificial  presumptions,  unless  It  be  thoae 
wh<ch  are  essential  to  the  Judicial  Institution  It- 
self  and  to  the  preservation  of  social  order." 
The  case  was  said  to  be  not  one  of  nnknowo 
calamity,  nor  one  withdrawn  from  observation, 
nor  one  where  the  calamity  was  of  Instantane- 
ous operation,  but  It  waa  a  case  for  testimony, 
to  be  decided  on  testimony;  and  while  the  bur- 
den was  upon  those  who  claimed  through  the 
wife  to  show  that  ahe  had  aurrlved  her  buabaod, 
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— they  mnst  make  oat  a  case  or  the  rights  of 
the  husband  would  remain  as  they  were, — yet 
the  evidence  need  not  amount  to  a  demonatra- 
tlon.  While  the  court  expressly  declined,  be- 
cause It  was  onnecessary.  to  resort  to  the  bare 
fact  that  the  wife  was  the  last  person  seen,  or 
to  determine  whether  that  fact  alone  was  not 
sufficient  to  raise  a  presumption  of  survlvor- 
ahlp  In.  analogy  to  the  doctrine  which  It  says 
obtains  In  cases  of  absence  without  tidings.  It  Is 
plain  that  such  view  Is  strongly  Inclined  to. 
As  It  declared  that  It  preferred  to  put  the  case 
on  the  probability  arising  from  the  evidence, 
and  that  It  Is  certain  that  the  wife  survived 
the  explosion,  and  not  certain  that  the  husband 
did.  the  question  may  be  said  to  have  been  set- 
tled on  the  facts. 

The  other  case  which  Issued  from  this  dis- 
aster was  Coye  v.  Leach,  8  Met.  371,  41  Am. 
Dec.  618.  In  this  case  It  was  a  grandfather, 
his  granddaughter,  her  buaband,  and  a  grand- 
child who  perished,  and  It  was  agreed  that  no 
evidence  was  obtainable  tending  to  show  which 
of  these  four  persons  actually  survived.  There 
were  no  circumstances  from  which  facts  might 
b«  Inferred,  and  the  case  had  to  be  determined 
without  aid  from  these.  "We  are  therefore," 
said  the  court,  "bron^ftt  directly  to  the  inquiry 
whether  in  the  case  ot  several  persons  perishing 
at  sea  In  one  common  disaster,  the  question  of 
survivorship  can  be  settled  by  any  legal  pre- 
sumptions deduced  from  the  single  fact  of  dif- 
ference in  age  and  sex."  The  plaintiff  claimed 
In  the  right  of  the  daughter  as  survivor,  and 
the  court  held  that  he  was  bound  to  show  by 
evidence  that  sbe  had  survived,  and  that  in  tbis 
he  had  fal'ed.  "We  do  not,"  it  waa  said,  "feel 
authorized  to  say  that  this  fact  waa  satisfacto- 
rily established.  For  aught  that  appears 
.  .  ,  tbey  may  both  have  perished  together. 
This  being  so,  and  no  arbitrary  presumption  be- 
ing authorized  by  law,  in  auch  cases,  arising 
from  age  or  aex,  the  consequence  Is  that  those 
who  seek  to  enforce  their  r^hta  as  heirs  of 
.    .    .    (the  daughter]  must  fail." 

In  New  fork,  in  Moehrlng  v.  Mitchell,  1  Darb. 
Ch.  2i}4.  a  husband,  wife,  and  child  sailed  to 
Europe  on  the  ateamsbip  Frenldent,  which  was 
never  afterwards  beard  of,  and  doubtless  was 
lost  wltb  all  on  board.  The  wife  had  procured 
a  policy  on  her  huaband's  lite,  which  she  at- 
tempted to  dispose  of  by  will.  The  surrogate 
had  refused  to  admit  the  will  to  probate  be- 
cause of  testatrix's  disabilities,  through  cover- 
ture, and  the  question  came  np  on  appeal  from 
his  decision,  which  was  affirmed.  Th«  effect  of 
this  was  to  award  the  Insurance  money  to  the 
representatives  of  the  husband,  rather  than  to 
the  wife's  legatee,  and  the  disability  attached 
to  the  testatrix  unless  she  survived  her  hus- 
band, i.  e.,  unless  she  waa  a  widow  when  she 
died.  If  her  husband  survived  her,  or  if  he  and 
she  both  died  at  the  same  time,  then  the  testa- 
trix labored  under  the  disability  of  coverture, 
and  her  will  was  Invalid.  In  discussing  the 
question  of  survivorship.  Chancellor  Walworth 
plainly  leans  to  the  view  that  there  was  a 
legal  presumption  that  the  husband  survived, 
and  thinks  the  weight  of  authority  sustalna 
him,  but  he  does  say ;  "But  as  there  is  no  pre- 
sumption of  the  survivorship  of  the  daughter. 
.  .  .  and  the  probability  la  that  they  both 
perished  at  the  same  moment,  It  becomes  im- 
material to  Inquire  whether  It  must  be  pre- 
sumed that  the  husband  survived  bla  wife.  It 
Is  sufficient  for  this  case  that  there  is  no  legal 
presumption  that  sbe  survived  him." 

This  ease  la  disapproved  In  Newell  v.  Xlcbols, 
12  riun,  004.  617,  infra,  upon  the  question  of 
presumptive  survivorship. 

In  Smith  V.  Croom,  7  Fla.  81,  a  husband, 
wlfe^  two  daughtera,  and  a  eon  ni^ahed  toi 
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gethar  In  the  wredE  of  the  steamship  Hom«,  and 
a  cnntrov«r87  arose  between  the  yrandmother 
sod  aunt  on  the  maternal  side  of  the  children 
on  the  one  handj  and  the  brothers  and  slater  of 
the  husband  on  the  other.  It  was  decided  on 
the  facta.  There  was  proof  that  one  daughter 
was  seen  alive  after  her  father  bad  bem  swept 
Into  the  sea,  and  testimony  that  the  son  had 
gained  a  part  of  the  wreck  which  carried  the 
survivors  ashore,  and  was  the  last  ol  those 
lost  to  drown.  This  was  deemed  sulSclent  to 
Mtabllsh  the  right  of  the  grandmother  and  aunt 
dalmlnit  through  the  children  as  surviving  their 
father.  The  court  said  the  legal  presumptions 
recognized  bj  the  civil  law,  founded  on  the 
circumstances  of  age,  uex,  and  physical  strength, 
coneededly  did  not  obtain  In  Florida,  either  by 
comnuHi  law  or  statute.  But  here  were  pre- 
sumptions arising  from  the  circumstances 
proved,  producing  conviction  of  the  asserted 
fact,  and  in  these  certainty  was  not  required, 
but  only  a  reasonable  degree  of  probative  force ; 
that  though  the  burden  of  proof  was  on  the 
complainants  to  show  sarvlvorship  of  one  of 
the  children,  the  evidence  showed  the  precise 
time  of  the  son's  death,  and  the  drcumatances 
led  to  the  Inference  of  an  earlier  death  of  the 
father.  The  court  also  Invoked  the  principle, 
as  founded  In  reason,  that  where  evidence 
traces  two  patties  into  a  eoounon  danger  that 
proves  fatal  to  both,  the  last  one  seen  or  heard 
within  the  operation  of  the  cause  of  death  must 
be  adjudged  the  survivor,  unless  there  la  some- 
thing In  the  nature  of  the  clrcomstanees  to  ro- 
bot the  presumption;  and  cites  thereunto 
V.  Uall,  Cheves,  Gq.  99,  where  the  point 
was  favorably  entertained. 

In  Kansas  P.  H.  Co.  v.  Miller,  2  Colo.  442, 
an  action  for  negligently  causing  death,  the  in- 
testate, hie  wife,  and  children  were  killed  to- 
gether when  a  train  In  which  they  were  passen- 
gers went  through  a  broken  trestle;  and  It  was 
'  Insisted  that,  conceding  the  death  of  the  wife, 
there  was  no  evidence  to  show  when  she  ex- 
pired, and  nothing  inconsistent  with  the  theory 
that  she  survived  ber  husband ;  It  she  did,  but 
for  a  moment  only,  then  It  was  claimed  the  ac- 
tlon  could  not  be  maintained.  But  the  court 
•aid  that  when  two  persons,  husband  and  wife, 
are  killed  In  the  same  accident,  and  there  Is 
no  proof  on  the  subject,  the  presumption  of 
law  is  that  they  died  colnatantaneonsly. 

It  has  been  seen  that  there  Is  no  sach  pre- 
■nmptlon.  It  is  only  true  that  neither  la  pre- 
sumed to  have  survived  the  other.  But,  as  the 
court  added,  "the  right  of  action  does  not  de- 
pend on  the  existence  or  nonexistence  of  the 
wife,"  and  the  error  was  Immaterial. 

Out  of  the  wreck  of  the  steamship  Schiller,  on 
a  voyage  from  New  York  to  Europe,  when  off 
the  Scllly  islands  In  1875,  grew  much  litigation 
In  New  York.  Mrs.  Kidgway  and  her  two 
grandchildren,  Mary  and  Joeepb  Walter,  and 
their  father,  all  perished.  Stinde  v.  Goodrich, 
S  Redf.  87,  was  an  application  to  the  surrogate 
by  the  brothers  and  sisters  of  the  deceased  fath- 
er to  compel  the  administrator  of  the  children 
to  account.  And  Calvin,  Surrogate,  held  that 
in  the  absence  of  any  testimony  upon  the  sub- 
ject there  was  no  legal  presumption  as  to  which 
of  the  children  survived. 

Stinde  V.  Kidgway,  5S  How.  Fr.  301,  was  sn 
action  by  tbe  heirs  at  law  and  next  of  kin  of 
the  children  for  tbe  construction  of  the  grand- 
mother's will.  It  was  held  that  the  plaintiffs 
could  not  maintain  such  an  action.  In  deciding 
It,  Van  Vorst,  J.,  adverted  to  tbe  facts.  The 
testatrix  and  her  two  grandchildren,  with  their 
father,  were  in  the  pavilion  on  deck  after  the 
disaster  to  the  ship.  The  waves  broke  over  the 
deck  and  washed  the  grandmotlier  out  of  the 
pavilion,  bat  whether  she  was  carried  to  an- 
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other  part  of  tbe  deck  or  borne  ont  to  sea  dM 
not  appear.  A  quarter  of  an  hoar  later,  th» 
•rhildrun  and  their  father  were  allv*  when  the 

pavilion  and  Its  Inmates  were  swept  away.  It 
may  be,  said  tbe  court,  that  the  evidence  is 
sufficient  to  Justify  the  conclusion  that  the  «Jill- 
dren  survlv^  their  grandmother,  as  they  were 
last  seen  alive.  Citing  FeU  t.  Ball,  Cheves,  Eq. 
99. 

Tbe  facts  Indeed  were  closely  parallel  to 
tbose  In  Underwood  r.  Wing,  19  Beav.  469,  4 
De  G.  M.  *  6.  033.  1  Jur.  N.  8.  159,  24  li.  J. 
Ch.  N.  8.  293,  3  Week.  Bep.  228,  8  Eq.  Bep. 
794,  where  the  daughter  was  held  to  have  sur- 
vived her  parents  and  brothera. 

In  R«  Ridgway,  4  Bedf.  226,  Calvin.  8am>- 
gate,  expresses  the  opinion  that  the  sarvlvor- 
ship of  the  children  over  their  grandmother  was 
not  satisfactorily  proved.  Such,  however,  was 
the  Inevitable  Inference  In  tbe  case  before  him. 
If  the  ISngllsh  decision  Just  referred  to  la 
sound,  as  the  facts  In  this  regard  cannot  be 
distinguished.  The  surrogate,  perhaps  wlsdy. 
refuses  his  assent  to  the  point  favorably  re- 
ferred to  in  Fell  v.  Ball,  Cheves,  Eq.  99,  and 
adopted  In  Smith  v.  Croom,  7  Fla.  81,  that,  as 
the  children  were  last  seen  alive,  the  conclusion 
that  they  survived  their  grandmother  was  Justi- 
fied, and  holds  that  where  two  persons  are  lost 
in  the  same  calamity  at  sea  it  does  not  follow 
that  the  one  last  seen  alive  was  necessarllr  or 
probably  the  survivor.  But  In  the  case  b^ors 
blra  the  children  were  seen  alive  after  a  wave 
had  swept  their  grandmother  away. 

Newell  T.  Nichols,  12  Hnn,  604,  Afflrmed  In 
75  N.  Y.  78,  31  Am.  Bep.  424,  was  an  action  for 
the  construction  of  tbe  will  of  Mra  Walter,  the 
daughter  of  Mrs.  Ridgway,  and  mother  of  the 
two  grandchildren.  Tbe  testatrix  died  more 
than  four  years  before  the  wreck  of  The  Schiller. 
It  may  be  regarded  as  the  leading  case  In  the 
United  States  upon  the  question  discussed  In 
this  note.  The  action  was  tried  before  Van 
Vorst,  J.,  at  special  term,  and  his  opinion  was 
ndopted  tn  ioto  on  appeal,  both  In  the  suproM 
court  la  banc  without  addenda,  and  In  the  conrt 
of  appeals  with  some  supplementary  observa- 
tions. The  question  to  be  determined  was 
whether  or  not  there  was  any  survivorship  be- 
tween the  two  children,  the  mother,  and  the 
hueband  of  tbe  testatrix.  In  order  to  decide  in 
whom  the  remainder  vested.  If  they  all  died 
at  the  same  moment  It  vested  In  one  set  of  per- 
sons ;  if  any  survived,  it  vested  In  another. 
The  learned  trial  Judge  states  the  provisions  of 
the  civil  law  and  foreign  codes  applicable  to  the 
question  oC  survivorship,  and  then  carefully  and 
quite  fully  reviews  ths  cases  at  common  law.  In 
order,  as  he  states,  to  deduce  tbe  rule  of  law 
applicable  to  cases  of  this  chsracter.  And  he 
concludes  that  tbe  decisions  establish  that  there 
in  no  presumption  of  law,  arising  from  age  or 
sex.  as  to  the  sui-vlvorshlp  among  persons  whose 
death  is  occasioned  by  the  same  cause:  nor  la 
there  any  presumption  that  tbey  ail  died  at  the 
Slime  time;  ao'l  that  the  burden  of  proof  is  ob 
the  psrty  asserting  survlvorBbip. 

In  the  court  of  appeals  (75  N.  T.  78,  SI  Am. 
Hop.  424}  Church,  Ch.  J.,  writing,  concurs  faiiy 
with  this  opinion  and  tbe  views  upon  all  the 
points  expressed  therein.  The  points  upon  the 
question  under  annotation  there  decided  arc  (1) 
that  the  appellants  who  claim  through  a  surviv- 
orship must  prove  a  survivorship;  (2)  that 
there  is  no  presumptloD  In  law  of  survivorship 
among  those  who  perish  In  a  common  disaster. 
— as  in  this  case  by  shipwreck. — without  other 
evidence  tending  to  prove  the  fact,  and  hence 
that  the  party  on  whom  the  onus  lies  falls  to 
establish  it.  Tbe  chief  Judge  adds  that  ha 
would  be  content  to  adopt  the  opinion  wlthoat 
farther  remarl^  bat  for  eonsldantloni  wblck 
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liBd  suggested  themselves  to  some  of  tTie  mem- 
•hera  of  the  cuurt  In  respect  of  th«  question  of 
tnirTlTorstilp.  This  wss  that,  conceding  the 
tturden  of  proving  the  aarvlvorship  to  rest  npon 
the  appellants,  and  tbat  there  was  no  pi*esump- 
lloD  tbat  either  particular  child  survived,  yet, 
«s  the  law  will  not  presume  that  they  died  at 
the  snme  time,  a  presumption  may  be  Indulged 
tbat  there  was  a  survivor,  and  that  It  makes  no 
•difference  which  child  survived,  as  he  would  In- 
fierlt  the  share  of  the  other,  and  create  a  new 
Hoe  of  descent  for  that  share.  The  answer 
^veo  Is  that  the  suggestion,  though  apparently 
plausible  In  statement,  cannot  be  sustained ; 
that,  Hjnu.'iiit>g  the  presumption,  the  burden  of 
Vroof  must  still  be  met.  and  &  party  cannot  sue- 
-cessCully  claim  that  as  be  li  entitled  to  one 
thing  or  another,  and  as  they  are  alike,  be  will 
take  ettbpr;  it  was  a<:'<lrtentai  that  these  shares 
were  alike;  if  they  had  been  dltTerent,  or  one 
ononey  and  the  other  lands,  a  claim  Is  the  al- 
■temntive  L-ould  not  be  maintained;  be  who 
bulds  ihc  aflirmatlve  must  establish  Ills  claim 
to  Rom«  speciric  share  or  Interest.  As  to  tbe 
•daughter's  th<>re  wan  a  falluie  of  title  because 
It  did  not  appear  that  the  son  survived  her, 
-and  the  same  wss  trne  conversely  of  the  share 
-of  the  son.  That  Is  to  say,  although  one  may 
4)e  clearly  entitled  to  a  part  of  an  estate  definite- 
ly known  beyond  mistake,  he  cannot  have  it,  If, 
-wlthont  fault  of  his  own  or  any  mistaken  choice, 
bo  cannot  trace  the  particular  channel  through 
-vrbicfa  It  comes  to  him,  but  the  law  will  award 
4t  to  someone  else  not  entitled  under  any  eir- 
-cumatan(.-es.  It  is  difficult  to  assent  to  this 
reasoning.  Further  on,  he  states  that  he  doea 
not  think  an  alternative  claim  can  be  sustained, 
-conceding  the  presumption  of  survivorship,  but, 
tiowever  tbat  may  be,  a  decisive  anawer  to  the 
■mioestlon  was  tbat  there  la  no  i^ol  presump- 
tlon  which  courts  are  authorised  to  act  upon, 
■that  there  was  o  survivor,  any  more  than  that 
there  was  a  particular  anrvlvor ;  yet  it  Is  not 
■cUlined  that  there  la  any  legal  presumption 
that  tbe  children  died  at  the  same  time;  It 
4nlgbt  Indeed  be  conceded  tbat  It  la  unlikely 
that  they  ceased  to  breathe  at  precisely  the 
-same  instant,  and,  as  a  physical  fact,  it  might 
j»erhap8  be  Inferred  that  they  did  not.  but  this 
-doe*  not  come  up  to  tbe  standard  of  proof. 

The  rnle  la  that  tbe  law  will  Indulge  In  no 
presumption  on  tbe  subject.  It  Is  regarded  as 
a  Question  of  fact  to  be  proved,  and  evidence 
4nerely  tbat  two  persons  perlslied  by  such  a  dis- 
«8ter  la  not  deemed  sufficient.  If  there  are  otb- 
•er  ctrcumstauces  to  prove  survivorship,  courts 
will  look  Into  tbe  whole  case  to  determine  the 
-question ;  if  not,  they  will  not  undertake  to  an- 
swer it  on  account  of  tbe  nature  of  the  question 
And  Ita  Inherent  uncertainty.  Tbe  prevailing 
•opinion  (for  one  member  of  tbe  court  dissented 
-on  tbe  question  of  survivorship  between  the 
children)  closed  with  the  statement  thst  "all 
the  co>nmon-lafr  anthorltlea  are  sobetantlally 
the  same  way,  and  the  rule,  wblch  Z  think  la 
-wine  and  safe,  should  be  regarded  aa  settled." 

In  Re  Llall,  0  Cent.  L.  J.  381,  the  probate 
-«ourt  of  Cook  county,  Illinois,  on  an  application 
toe  a  decree  of  distribution  of  the  estate  of  one 
who,  together  with  hla  wife,  had  been  killed  In 
tbe  AshUbuls  bridge  dlaaater  of  1876,  held, 
tbnre  ueing  no  evidence  of  survivorship,  that 
'both  must  have  died  together,  and  that  neither 
transmitted  rights  to  the  other ;  therefore  that 
the  next  «f  km  of  the  husband  were  entitled  to 
Jils  estate.  It  was  therein  again  declared  that 
Che  rule  of  tbe  common  law,  which  in  that  re- 
apect  differed  from  the  civil  law,  was  that 
'Where  several  persona  perished  In  the  same 
-catastrophe  no  prrsumptlun  of  sur\-lvur8hip 
■would  be  Indulged  in.  It  would  not.  by  bolan- 
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cing  probabilities,  be  presumed  either  that  there 
was  a  survivor  nur  who  it  was. 

In  Russell  V.  Hallett,  23  Kan.  2T6,  a  charge 
to  a  Jury  resulting  In  a  finding  that  a  mother 
and  two  children  died  at  the  same  time  In  the 
snme  calamity,  that  when  several  persons  lose 
their  lives  by  the  same  event  there  la  no  pre- 
sumption of  law  as  to  survivorship  baaed  upon 
age  or  sex,  nor  Is  there  any  presumption  that 
they  all  died  at  the  same  moment ;  that  the 
law  makes  no  presumption  on  tbe  subject,  but 
leaves  the  survivorship  to  be  determined  as  a  ' 
fa<-t  from  the  evidence,  and  the  burden  of  proof 
is  on  the  party  asserting  the  affirmative, — was 
held  to  be  correct. 

In  Johnson  v.  Merlthew,  80  Me.  111.  IS  Atl. 
182,  the  facts  were  that  a  master  mariner  with 
bis  wife  and  three  infant  children  sailed  from 
Scotland  with  a  cargo  of  coals  for  Havana,  and 
was  never  afterwards  heard  of.  If  living  when 
bis  mother  died  he  would  have  Inherited  a  third 
of  her  eatate.  Over  six  numths  after  be  sailed 
on  bla  last  voyage,  which  ordinarily  would  take 
from  twenty-five  to  forty  days,  bis  father,  who 
was  his  heir  If  no  children  survived  him.  made 
a  quitclaim  deed  to  premises  In  which  he  had 
an  inheritance.  If  he  lived  beyond  the  date  of 
bis  father's  deed,  or  If,  dying  before,  his  chil- 
dren survived  him,  no  title  passed;  otherwise 
conti-a.  There  was  held  to  be  a  JustlSable  pre- 
sumption of  death  within  six  months  after  the 
embarkation,  and  upon  tbe  question  of  surviv- 
orshlp  it  WHS  asserted  that  the  weight  of  au- 
tliorlty  at  the  present  dtty  seems  to  have  estab- 
.  lliihed  the  doctrine  that  where  several  lives  are 
lost  in  the  same  disaster  there  Is  no  presump- 
tion front  age  or  sex  that  any  one  survived  the 
others,  nor  Is  It  presumed  that  all  died  at  the 
same  time,  but  tbe  fact  of  snrvivorahlp,  like 
every  other  fact,  must  be  prcived  by  the  party 
asserting  it.  En  the  absence  of  evidence  from 
which  the  contrary  may  be  Inferred,  alt  may  be 
considered  to  have  perished  at  the  same  mo- 
ment, not  because  the  fact  la  presumed,  but  be- 
cause) from  tbe  failure  to  prove  the  contrary  by 
those  asserting  It,  property  rights  must  neees- 
sarlly  be  settled  on  that  theory. 

There  have  b«ea  a  number  of  cases  Involving 
thn  right  to  tbe  proceeds  of  policies  of  Insur- 
ance upon  tbe  ilvei  of  buabanda  for  tbe  benefit 
of  wivea.  In  each  of  which  both  husband  and 
wife  died  together  In  a  common  disaster,  and 
the  contest  was  whether  tbe  insurance  was  an 
asset  of  the  eatate  of  the  wife,  passing  to  her 
next  of  ktn,  or  whether  it  passed  to  others 
claiming  either  through  tbe  husband  or  a  more 
remote  beneficiary  than  tbe  wife.  In  each  of 
these  cases  there  is  an  unreserved  acceptance 
of  the  principles  above  stated,  vt».:  (1)  That 
there  Is  no  presumption.  In  tbe  absence  of  all 
evidence,  that  either  husband  or  wife  survived ; 
(2)  tbat  tbe  burden  Is  on  tbe  party  asserting  aar- 
vlvorship of  either,  to  prove  it,  and  such  burden 
must  be  sustained  by  evidence  or  his  claim  must 
fail ;  and  (3)  that  the  devolution  of  the  insur- 
ance, falling  proof  of  survivorship.  Is  the  same 
as  tf  both  died  at  the  some  Instant  of  time.  But 
cot  ail  agree  In  placing  the  burden  of  proi^,  nor 
upon  ibe  point  as  to  where  the  Insurance  stood 
vested  at  the  time  the  insured  and  his  benefi- 
ciary died.  These  are,  besides  Moehrlng  v. 
Mitchell,  1  Barb.  Cb.  264,  tupra.  Fuller  v.  Un- 
zee.  ISB  Uaas.  468;  Paden  v.  Briscoe,  81  Tex. 
56.1.  IT  8.  V>\  42:  Balder  V.  Middeke,  92  III. 
App.  227  ;  and  Cowman  v.  Rogers,  73  Ud.  403, 
10  L.  R.  A.  550.  21  Atl.  64. 

It  does  not  fall  within  the  scope  of  this  note 
to  decide  the  conflict  between  these  cases:  it  Is 
sufllclent  to  say  that  upon  the  propositions  un- 
der consideration  they  are  in  accord  with  the* 
current  of  authority. 

In  Ehle's  Win,  73  Wis.  446,  41  H.M.  627,  th* 
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question  of  surrlTorahlp  waa  decided  on  the 
facts  proved.  An  old  man,  his  aon,  the  letter's 
wife,  and  three  children  were  ail  burned  to 
death  in  a  Are  which  destroyed  their  dwelling 
In  the  night-time.  There  were  many  clrcum- 
■tances  Indicating  the  orl|{in  of  the  fire  In  the 
old  man's  room, — an  uouife  stove,  a  lighted 
lamp,  a  bare  candle  In  a  closet  shut  off  by  cot- 
ton enrtalQS, — and  that  It  was  under  consider- 
able headway  before  other  parts  of  the  house. 
OD  the  opposite  Bide  of  which  the  rest  of  the 
family  rmimed,  were  attacked  by  the  flames. 
The  places  where  the  bodies  were  discovered 
also  helped  Che  court  to  conclude  that  the  old 
man  died  flrst,  bis  son  next  on  his  way  to  assist 
the  fother,  and  the  wife  and  children  last  and 
tosether.  The  role  la  declared  to  be  that,  when 
A  common  disaster  deatroya  aeveral  lives,  each 
case  Is  to  be  decided  according  to  ita  own  pecu- 
liar facta  and  circumstances  whenever  there  Is 
sufficient  evidence  to  support  a  flndlns  of  aar- 
TlTorsblp.  But  in  the  absence  of  mcb  evidence 
the  question  of  sarvtvorablp  la  regarded  as  un- 
answerable, and  the  succeraion  of  property  Is 
determined  as  If  the  deaths  syochroolEed. 

There  la  In  Cook  v.  Caawell,  81  Tex.  678,  17 
8.  W.  383,  a  dictum  In  an.  action  of  treapaM 
to  ti7  (he  title  to  land,  wbereln  It  waa  assigned 
as  error  that  the  court  found  that  a  mother 
died  before  her  daughter  merely  on  evidence 
that  both  died  In  the  same  year,  and  on  the 
asflomptlon  of  age  only.  The  court  said  that 
the  assnmptloo  was  unwarranted,  as  the  com- 
mon law  did  not  under  any  circumstances,  even . 
where  two  perished  by  the  same  calamity,  in- 
dulge In  prcBumptiona  of  survivorship  resting 
upon  considerations  of  age  or  sex,  although  In 
that  case  the  error  was  harmless. 

The  last  reported  case  np  to  the  date  of  writ- 
log,  Broome  t.  Duncan  (HIsa.)  29  So.  894,  vent 
upon  Its  own  peculiar  focts  and  clrcumstancea. 
In  that  case  the  husband  and  wife  left  home  to- 
gether after  11  a.  u.,  and  entered  a  nearby 
wood,  from  which  two  shots  In  auccesalou  were 
heard  before  noon.  About  6  o'clock  their  bodies 
were  found,  the  wlf^a  with  a  bollet  woood.  atlll 
warm  and  bleeding,  and  rtgor  mortU  not  yet 
supervened,  with  In  dlcatlons  of  struggles  and 
movements  on  her  part  after  receiving  her  mor- 
tal wouod :  the  hnsbaod's  in  a  croachlog  post- 
ure, bla  rifle  across  his  knees,  the  top  of  his 
head  shot  off,  and  bis  brains  scattered  about. 
It  \tas  decided  that  the  husband  had  inadver- 
tently or  Intentionally  shot  hia  wife  and  then 
committed  suicide,  that  his  death  was  Inatanta- 
peouB,  and  that  ehe  survived  him  some  little 
time.  No  authorities  are  cited,  nor  are  any 
presumptions  referred  to  by  the  court,  but  the 
case  la  treated  as  presenting  only  a  question  de- 
terminable fi-ora  the  testlmonr- 

3.  ffccejitfofii. 

The  exceptions  to  the  common-law  rales 
above  noted  arc  to  be  looked  for.  In  the  United 
States,  only  In  tbe  states  of  Louisiana  and  Cali- 
fornia, both  of  which  have  codes  embodying  cer- 
tain pmumptloos  of  aurrlTorablp  sriitfng  out 
of  age  sod  sex,  among  those  who  meet  death  lo 
the  same  casualty. 
Xjonlalnnn. 

Kobinson  t.  Galller,  2  Woods,  178,  Fed.  Cos. 
Mo.  11,951,  was  an  action  bj  the  heirs  of  a  wife 
against  those  of  her  husband  to  recover  certain 
real  and  personal  property  In  New  Orleans, 
Louisiana.  Tbe  deceased  husband  and  wife 
were  pasaengers  on  the  steamship  Evening  Star 
Toyai^ng  from  New  York  to  New  Orleans,  and 
perished  together  when  that  vessel  foundered 
In  a  gale  In  1866  off  the  Georgia  coast.  The 
plaintiffs  claimed  under  the  will  of  the  hus- 
band devising  the  real  and  bequeathing  the  per- 
Sl  L.  R.  A. 


Bonal  estate  to  the  wife,  and  relied  In  part  om 
the  presumptions  of  law  raised  by  the  Clvlfc 
Code  of  Louisiana  (arts.  93G-939  inclusive), 
which  agrees  In  substance  with  the  provision* 
of  the  Homan  law  and  the  Code  Napoleon  re- 
specting presumptions  of  survivorship  among 
those  who  perish  In  a  common  disaster.  As. 
the  husband  was  sixty-eight  and  the  wife  but 
forty-four,   it  waa  conceded  that  within  tbe- 
splrlt  of  these  articles  she  must  be  presumed  tn- 
have  survived  him.    But  testimony  was  offered, 
to  show  that  she  actually  had  survived.    It  was- 
sbown  that  the  husband  was  feeble,  the  wife- 
robust  ;  that  when  last  seen  the  husband  was  lik 
hia  berth,  prior  to  the  sinking  of  the  ship,  whlie- 
the  wife  was  In  the  water  after  the  ship  went 
down,  and  waa  several  times  assisted  Into  a  life- 
boat.  The  defendants  met  this  testimony  by 
that  of  other  witnesses  to  the  effect  that  hus- 
band and  wife  had  been  seen  together  In  their 
stateroom  five  mlootea  before  tbe  vessel  sunk, 
and  that  she  was  probably  <u>t  tbe  woman  seeik 
In  the  water  after  the  sinking  and  asei^ited  Into 
the  lifeboat.    Manifestly,  this  testimony  wa» 
Inconclusive  as  to  which  of  the  twain  survived,, 
but,  BO  far  as  It  went.  It  strengthened  the  pre- 
sumption of  the  cItU  law.   The  defendants* 
counsel  were  upon  impregnable  ground  In  argu- 
ing that.  It  the  clvll-law  presumptions  did  not' 
apply,  then  the  burden  was  on  the  plaintiffs  to- 
establish  by  evidence  the  fact  that  the  wife  had 
actually  survived  her  husband,  and  thistbeyhaA 
failed  to  sustain.    But  when  they  argued  that 
the  Civil  Code  of  Louisiana  did  not  apply  be- 
cause Its  preaumptlona  could  be  Invoked  ooir 
"In  the  absence  of  circumstances  of  the  fact." 
such  as  a  case  where  the  deceased  parties  em- 
barked on  a  ship  never  heard  of  after  leaving 
port,  while  In  the  case  at  bar  there  were- 
"abundant  clrcumstancea  of  the  fact."  inaa- 
mucb  as  It  was  known  exactly  where  and  how 
the  Evening  Star  perished,  and  that  this  hus- 
band and  wife  all  through  the  dlsaBtrous  voy- 
age, almost  to  the  very  moment  the  ship  wa* 
Migulfed,  their  habits  on  board,  their  risings 
and  sittings,  and  relative  states  of  mind  and 
body,  could  be  traced, — tbe  fallacy  was  obvious. 
It  was  further  contended  that  the  artificial  pre- 
sumptions of  the  Code  did  not  apply,  because- 
It  was  apparent  npen  the  face  of  the  text  that 
they  were  made  alone  tor  coses  of  commorient 
persons  who  were  "respectively  entitled  to  in- 
herit from  one  another."    This  proposition  ap- 
pears equivalent  to  contending  that  person* 
thus  dying  together,  who  are  entitled  to  take- 
from  each  other  by  statute  In  case  of  Intestacyr 
are  within  tbe  Code,  but  If  only  one  Is  thus  en- 
titled to  take  from  the  other,  or  If  they  take  by 
virtue  of  a  will,  and  not  by  statute  law,  they 
are  without  the  Code.    There  appears  to  be  no 
sound  reason  why  the  legislature  should  bare 
made.  If  It  did  make,  such  a  distinction ;  none- 
why  the  civil  law  should  apply  In  one  case  and 
the  English  common  law  lo  another  preclaely 
similar.    In  submitting  the  case  to  the  Jury 
the  court  chained :    "I  am  convLuced    .    .  . 
that  tbe  presumptions  of  law  as  to  survivorship, 
prescribed  by  the  CItII  Code  of  this  state,  do 
not  apply  to  this  case.   This  Is  not  the  case  of 
pArsous  respectively  entitled  to  Inherit  from  one 
another,  nor  1b  It  a  case  where,  'in  the  absence 
of  circumstances  of  the  fact,'  the  arbitrary  pre- 
snmptloDs  prescribed  by  tbs  Code  con  be  ad- 
mitted.   .    ,   ,   Too  are  to  determine  If  you- 
can,  from  tbe  testimony,  whether  or  not  Mrs. 
Oallier  survived  her  hnsband.    This  is  a  single 
lasue  for  you  to  decide.    There  are  no  pre- 
sumptions of  law  In  the  case.    If  the  evidenc* 
.   .   .   estatdlshes  tfae  fact  of  snrvlvorshlp  to 
the  sntlsfactlon  of  your  minds,  your  verdict 
should  be  for  the  plaintiff:  but  If  from  the  evi- 
dence yoo  should  be  led  to  tbe,  conclusion  that. 
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Mrs.  OtIll«F  perished  ttnt,  or  that  both  Mr. 
and  Mrs.  Qallier  died  at  the  same  momeat,  or 
It  it  Bball  be  impoulble  to  declare  from  the  erl- 
dcace  which  died  first.  In  either  of  these  cases 
TOiir  Terdlct  shoald  be  Cor  tbe  defendant.  The 
qaestlon  submitted  to  yon  Is  purely  one  of  fact, 
In  tbe  decision  of  which  tbe  court  can  give  you 
little  asslstaoce.  .  .  .  Tho  bnrdui  of  proof 
Is  on  tbe  plalntllTs.  .  .  .  They  must  prove 
tbe  surrlvorahlp  of  Mra.  GalUer,  ...  or 
tbelr  case  tallB."  The  Jury  tonnd  for  defend- 
ants. Thli  chariv  it  nnexeaptlonable  and  tbe 
result  Is  la  perfect  harmony  with  tbe  weight  of 
authority  and  long  current  of  decisions.  If  tbe 
court  was  correct  In  holding  that  tbe  presnmp* 
tloDS  of  the  Civil  Code  of  Louisiana  did  not  ap- 
ply, and  that  tbe  rules  of  the  common  law  did, 
otherwise  the  case  cannot  be  regarded  as  con- 
cluvlve. 
CaliforBla. 

In  Sander*  t.  Slmclch,  C5  Cat.  BO,  2  Pac.  741, 
where  a  testator  with  hla  wife  and  two  children 
perished  together  In  a  Ore  which  destroyed  tbelr 
borne,  the  jury  found  that  tbe  wile  survived,  tbe 
effect  of  whlcb,  according  to  the  California  stat- 
ate  (Civil  Code,  I  1299),  was  to  work  a  revo- 
cation of  the  win  which  antedated  the  marriage. 
Tbe  only  evidence  admitted  by  tbe  court  on  tbs 
point  of  survivorship  was  a  recital  In  the  pro- 
bate order  appointing  tbe  wife's  administrator, 
that  she  was  surviving  wife  of  the  testator.  In 
reversing  the  Judgment  the  court  on  appeal  said 
that,  as  this  Wder  was  Lhe  only  evidence  before 
the  Jury  upon  which,  by  tbe  rullnga  of  tbe 
court,  the  verdict  waa  founded,  there  wae  no 
evidence  to  sustain  the  finding;  and  It  was 
against  law,  for  when  two  persons  perish  In  the 
asms  calamity,  and  It  Is  not  shown  who  died  first 
and  tbere  are  na  particular  circumstances  from 
which  It  can  be  Inferred,  rarvlTorsblp  Is  pre- 
sumed from  the  probabilities  resulting  from 
strength,  age,  and  sex  according  to  certain  rules, 
one  of  which  Is,  If  both  be  over  forty-five  and 
under  sixty,  and  ths  aezes  be  different,  tbe  male 
Is  presumed  to  have  survived.  Cal.  Code  Civ. 
rroc.  snbd.  4.  1  40.  i  1968. 

The  same  presumption.  In  the  same  way.  was 
also  applied  In  HoUlster  v.  Cordero,  76  Cal.  649, 
18  Pac.  855,  where  a  husband  and  wife  were 
murdered  togetb«r  In  their  borne.  There  was 
evidence,  from  the  position  of  the  bodies  when 
discovered,  that  tbe  husband  was  first  assailed 
and  killed  and  the  wife  pursued,  overtaken,  and 
slain  later,  but  none  to  lead  to  an  Inference  as 
to  which  actually  expired  first,  so  the  case  was 
decided  upon  tbe  presumption  of  the  Code. 

Concisely  stated,  the  rule  on  the  question  In 
R4  WiLLBOB  Is :  There  Is  at  common  law  no  pre- 
sumption as  to  the  order  In  which  death  came 
to  those  who  perished  In  a  common  disaster, 
when  ail  evidence  upon  the  point  Is  lacking:  no 
presumption,  either,  that  all  died  at  tbe  same 
time,  but  the  fact  being  undetennlnable,  proper- 
ty  descends  as  If  death  were  simultaneous  In 
such  cases:  and  when  there  Is  a  presumption 
of  any  kind  It  is  the  creature  of  statute. 

T    n  in 


Jobn  DOWELL 

V. 

Patrick  GOODWIN. 
(  E.  I  ) 

1.   A  bill  In  canity  will  Ifo  to  onjolm  mm 

action  *t  law  un  a  Judgment  obtained  by 

NuTK. — For  Injunction  against  Judgments  ob- 
tained by  fraud,  see  the  authorities  marshaled 
in  a  note  to  Merrlman  V.  Walton  (CaL)  30  L.  B. 
A.  7S6. 
61  L.  B.  A. 


the  fraud  of  the  officer  charged  with  the  serv- 
ice of  tbe  writ  In  tbe  original  action,  where 
the  return  of  the  officer  showed  a  full  and 
regular  service  of  tbe  writ, 
a.  An  avtlon  asalnst  the  offloer  KnlltT  t 
oC  the  frand  Is  not  an  adequate  remedy  at 
law,  whlcb  will  prevent  a  court  of  equity 
from  entertaining  a  bill  to  restrain  the  en- 
forcement of  a  Judgment  obtained  througb. 
tbe  fraud  of  the  officer  charged  with  tbe  lerT- 
Ice  of  the  writ. 

(December  8,  1900.) 

Otr  DEMURKER  to  a  bill  in  equity  to  re- 
Bteain  the  enforcement  of  a  judgment  al- 
leged to  have  been  obtained  by  fraudulent- 
return  aa  to  service  of  process.  Overruled, 
The  facts  are  stated  in  the  opinion. 
Me9sra.  T.  W.   Robinson   and   C.  J.. 
Famsworth,  for  appellant : 

An  officer's  return  can  be  coniradioted  in- 
equity. 

It  is,  in  general,  good  ground  for  setting 
aside  a  judgment,  that  there  was  no  service- 
of  process  <m  the  defendant,  provided  there- 
has  been  no  waiver  of  such  defect  by  apptav- 
anoe  or  otherwise. 

Uarine  Itu.  Co.  v.  Hodgson,  7  Cranch,  332^ 
3  L.  ed.  302;  Bladt,  Judfe'iti.  1,  324. 

Equity  will  grant  relief  a^inst  a  judg- 
ment at  law  when  a  defendant  has  bcea 
fraudulently  kept  in  the  dark  by  the  plain- 
tiff. 

Rogers  v.  Atkintson,  1  Ga.  12;  Pitch  T. 
Polke,  1  Blackf.  5(t4;  Upooner  v.  Leland,  6- 
R.  I.  348;  1  Spelling,  Extraordinary  Relief^ 
p.  127;  Black,  Judgm.  1,  368,  309,  370. 

Where  a  judgment  at  law  ia  void  for  want 
of  jurisdiction,  no  summons  or  notice  having 
been  served  on  the  defendant,  nor  opportuni- 
ty given  him  for  defense^  nor  any  appearance 
entered  by  or  for  him,  equity  wul  relieve 
against  the  judgmoit,  if  it  be  shown  that 
there  is  a  meritorious  defense  to  the  action. 

1  Black,  Judgm.  }  876;  Ryan  v.  Boyd,  33^ 
Ark.  778";  Blakealee  v.  Mwphy,  44  (3onu. 
188;  Robinson  v.  Reid,  50  Ala.  09;  Qainea  v. 
Hale,  2fS  Ark.  168;  Souihem  Exp.  Co.  v. 
Craft,  43  Miss.  508;  Son  Juan  d  St.  L.  Uin. 
&  Smelting  Co.  v.  Finch,  6  Co\o.  214. 

When  a  judgment  has  been  obtained  by 
fraud  or  undue  advantage,  equity  will  re- 
lieve by  injunction,  even  when  relief  might 
have  been  baud  on  motion  at  law. 

Davia  v.  Tileston,  6  How.  114,  12  L.  ed. 
380;  Moore  v.  (/fiMnfrle,,  9  N.  J.  Eq.  246; 
Munn  V.  Worrali,  10  Barb.  221. 

Messrs.  UcOvinaeaa  *  Doran  for  re- 
spondent* 

TUllnKhast,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  bill  to  enjoin  the  prosecution  of 
an  action  at  law  against  the  oomplainant,. 
and  for  other  relief.  The  bill  sets  out  that 
on  tlio  10th  of  March,  1890,  the  respondent 
sued  out  a  writ  before  the  district  court  ot 
the  sixth  judicial  district  to  recover  from 
the  complainant  the  sum  of  $80  for  work  and 
labor  done;  that  said  writ  was  placed  in  the- 
hands  of  one  John  F.  Ryan,  a  constable  of 
Pawtucke^  Rhode  Island,  for  service;  that 
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it  waa  returnable  on  tbe  23d  day  of  March, 
1890,  at  whidi  time  it  was  entered  in  said 
«ouTt;  that  said  constable  made  a  return  on 
the  writ  in  which  he  aet  forth  that  on  the 
I4th  day  of  March,  1806,  he  attached  the 
Tight,  title,  and  interest  of  the  defendant  in 
that  suit  to  certain  laud  described  in  hia  re- 
turn, and  that  on  the  same  day  he  aum- 
moned  the  defendant  in  that  suit  by  leaving 
an  attested  copy  of  the  writ  witii  hint;  that 
thereafterwarda,  on  the  30th  day  of  March, 
1896,  saAd  court  rendered  judgment  against 
this  couiplainiant,  the  defendant  in  that  suit, 
for  aaid  amount  claimed,  with  costs,  which 
judgment  baa  never  been  appealed  from  or 
revei'sed ;  and  that  the  aame  now  atanda  on 
the  record  of  said  court.  The  oomplainant 
^en  avers  that  said  Kyaa,  oonstabfe,  never 
made  any  attachment  of  the  real  estate  of 
this  complainant  on  said  lAth  day  of  March, 
1896,  nor  on  any  other  day;  and  that  he  did 
not  leave  any  oopy  of  aaid  writ  with  him 
(the  complainant) ,  and  that  he  did  not  sum- 
nton  him,  as  set  forth  in  his  return,  or  in 
any  other  manner  whatsoever,  either  on  said 
14th  day  of  March  or  at  any  other  time;  and 
that  the  return  of  said  officer  was  vholly  and 
absolutely  untrue  and  fraudulent  in  every 
particular.  The  complainant  further  avers 
that  he  did  not  answer  said  action  at  law 
because  be  was  wholly  ignorant  of  the  exist- 
■ence  of  the  same,  and  that  he  did  not  know 
thereof,  or  of  any  judgment  rendered  there- 
in, until  on  or  ai>out  the  13th  day  of  May, 
18*J9.  He  further  alleges  that  he  was  not 
indebted  to  the  plaintiff  in  said  action  in  any 
«uin  whatsoever,  and  that  the  allied  claim 
■set  up  therein  is  groundless,  and  that  tlie 
judgment  rendered  therein  is  fraudulent  and 
Toid.  The  bill  further  alleges  that  on  the 
19th  day  of  May,  1899,  the  respondent  oom- 
anenoed  an  aeuon  of  debt  on  judgment 
againat  Uie  complainant  in  said  district 
«ourt,  said  judgment  being  the  same  Uiat 
was  obtained  in  the  fraudulent  aotion  above 
referred  to;  that  in  said  laat-named  action 
lie  has  attached  the  land  of  the  oomplainant ; 
and  that  said  action  is  now  pending  in  said 
■district  court.  The  bill  further  alleges  that 
by  the  fraudulent  acta  of  aaid  Ryan,  and  bis 
false  return  on  said  writ,  the  complainant 
has  been  greatly  injured  and  damaged,  and 
that  the  respondent  is  aware  of  said  ill^l 
and  fraudulent  acta,  but  persists  in  pursuing 
the  complainant  on  said  fraudulent  judg- 
ment, and  also  that  the  complainant  is  whol- 
ly remediless  at  law,  and  can  only  have  re- 
lief in  a  court  of  equity.  Wherefore  he 
prays  that  the  respondent  be  perpetually  en- 
Joined  from  further  prosecuting  his  action 
■on  said  judgment,  and  for  other  relief. 

I'o  this  bill  the  respondent  demurs  on  the 
following  grounds,  namoly:  (1)  That  the 
bill  seeks  relief  against  the  enforcement  of  a 
Judgment  obtained  upon  the  writ  mentioned 
in  paragraph  2  of  the  bill,  because,  as  the 
bill  alleges,  said  writ  was  not  served  at  all, 
■either  by  summons  or  by  attachment,  while 
the  bill  itself  and  the  copy  of  said  writ  at- 
taelied  thereto  show  a  return  by  a  proper  offi- 
cer of  full  and  regular  service  of  said  writ 
upon  the  complainant,  both  by  attaching  hia 
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real  estate,  and  by  personal  service  of  a  oopy 
of  tbe  writ  upon  hui;  (2)  that  the  alleged 
grounds  for  relief  consist  wholly  and  only  of 
the  contradiction  of  the  return  of  the  Mmata- 
ble  upon  a  writ  which  he  was  ownpetent  to 
serve;  (3)  that  the  oomplainant  has  an  ade- 
quate remedy  at  law  against  the  officer  and 
the  surety  on  hii  bcHid;  and  (4)  that  the  bill 
does  not  state  a  ease  entitling  the  complain* 
ant  to  the  relief  [M-ayed  for. 

The  questiMt  raised  by  the  first  two 
grounds  of  demurrer  ia  whether,  under  the 
facts  set  forth  in  the  bill,  the  officer'a  re- 
turn on  tbe  writ  in  the  action  in  which  tbe 
judgment  sued  on  woe  recovered  can  be  con- 
tradicted. Or,  to  state  it  more  generally, 
the  i^uestion  raised  ia  whether  a  biU  in  equi- 
ty W'lll  lie  to  enjoin  an  action  at  law  on  a 
judgment  which  was  obtained  by  the  fraud 
of  the  officer  charged  with  the  service  of  tbe 
writ  in  the  original  action.  The  respond- 
ent's counsel  contend  that  the  officer's  return 
cannot  thus  be  contradicted,  and  that  auch  a 
bill  will  not  lie,  and  that  the  oaaea  of  Angell 
V.  Bowler,  3  R.  I.  77;  Bates  v.  Cooke,  12  R. 
I.  6,  and  Barrouie  t.  IfatiOHal  Rubber  Co.  13 
R,  I.  48,  fully  sustain  them  in  the  position 
which  they  take.  The  cases  cited  hold  that 
an  officer's  return  is  conclusive  and  cannot 
be  contradicted  incidentally  by  motion  or 
plea;  also,  that  the  return  ia  part  of  the 
record,  and  that  parol  evidence  cannot  be 
submitted  to  contradict  the  oourt  reoord; 
for,  so  long  aa  it  remains,  it  is  concluaive  up- 
on the  parties,  and  in  order  to  ciiange  it  some 
appropriate  proceeding  acting  directly  upon 
the  record  must  be  inatitut^.  It  is  to  be 
observed,  however,  that  the  rule  aa  thus  laid 
down  in  the  cases  relied  on  applies  to  com- 
mon-law  actions.  See  Pratt  v.  Jones,  22  Vt. 
at  page  345,  64  Am.  Dec.  80;  Pettes  v.  Bank 
of  Whitehall,  17  Vt.,  at  page  444.  And 
hence  the  question  arises  whether  it  is  also 
applicable  to  mitt  ia,  equity;  for,  if  so,  it  ia 
oontroUing  in  the  case  at  bar,  unless  it  can 
be  held  that  this  is  a  proceeding  acting  di- 
rectly upon  tbe  reoord  in  aaid  original  ac- 
tion, which  we  do  not  think  it  is.  To  state 
the  question  more  concisely.  Can  a  oourt  of 
equity  ever  interfere  and  grant  relief  by  way 
of  permitting  t^e  record  of  a  oommon-law 
court  to  be  impeached  aa  to  the  officer's  re- 
turn on  the  writ,  or  as  to  any  other  part  of 
the  record?  We  think  this  question  must  be 
answered  in  the  affirmative;  One  of  the  pe- 
culiar provinces  of  a  oourt  of  equity  is  to  re- 
lieve against  wilful  misrepresentation  and 
fraud.  A  oourt  of  equity  is  a  court  of  con- 
science, and  whatever,  therefore,  ia  uncon- 
scionable is  odious  in  ita  sight  Indeed,  it 
is  aaid  by  Judge  Story,  in  his  Commoitaries, 
that  "fraud  is  even  more  odious  than  force." 
Tliat  a  judgment  obtajned  in  a  court  <rf  law 
by  a  false  and  fraudulent  writ,  or  by  a  false 
and  fntudulent  return  thereon  by  tiie  officer, 
is  so  wholly  unconscionable  as  to  abode  the 
inherent  sense  of  justice  of  all  right-thinking 
men,  no  one  will  deny.  And  it  would  bn  a 
reproach  to  our  system  of  jurisprudence  il  a 
oourt  of  equity  could  afford  no  relief  against 
a  Judgment  so  obtained.  But  that  equity 
does  afford  »  full  and  a^s^nate  remedy 
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«Miiut  nidi  a  wrong,  and  that  the  cuw  stat- 
ed in  the  bill  before  lu  ia  clearly  within  the 
JuriadiotiMt  of  such  a  court,  is  fully  afaown 
by  the  autluHitiea,  to  wmia  of  which  we  will 
proceed  to  refer. 

Perhaps  Uie  leading  caee  in  this  country 
upon  the  subject  of  equitable  relief  against 
Judgments  at  law  is  that  of  Marine  Ins.  Co. 
T.  Sodjaon,  7  Craocb.  332.  3  L.  ed.  3G2,  in 
which  Chief  Justice  Marshall  specified  tlie 
jfrounds  for  the  interference  td  equity  in  the 
following  terse  language :  '^Without  at- 
tempting to  draw  any  precise  line  to  which 
•courts  of  equity  will  tidrance,  and  which  thoy 
•cannot  piLsa,  in  restraining  parties  from 
■availing  themselTes  of  jud^ents  obtained 
•at  law,  it  may  eiafely  be  said  that  any  fact 
■which  clearly  proves  it  to  be  against  con- 
«cienoe  to  execute  a  judgment,  and  of  which 
the  injured  party-  ooula  not  have  availed 
liimself  in  a  court  of  law  or  of  which  be 
might  luLve  availed  himself  at  law,  but  was 
prevented  by  fraud  or  accident  unmixed 
with  any  fault  or  negligence  in  himself  or 
liis  agents,  will  justify  an  application  to  a 
•court  of  chancery."  In  Bridgeport  8av. 
Sank  V.  Eldredge,  28  Conn.  563,  73  Am.  Dec. 
€88,  Storrs,  Cb.  J.,  said:  "No  princi[^e  is 
better  settled,  or  more  frequmiU^  acted  on, 
than  that  a  court  of  equity  will  interfere  to 
restrain  the  use  of  an  advantage  gained  by 
-the  proceedings  of  a  judicial  tribunal,  either 
■of  law  or  equity,  irrespective  of  the  in- 
<4{uiry  whether  them  proceedings  were  regu- 
lar or  not,  when  tbey  must  otherwise  make 
«ither  of  'titoae  tribunals  an  instrument  of 
injustice,  in  all  eases  where  such  advantage 
liOB  been  gained  1^  the  fraud  of  the  opposite 
party,  or  by  acddent  or  mistake,  without 
the  fault  of  the  party  seeking  relief  against 
them.  In  regard  to  the  judgment  of  a  court 
•of  law,  it  does  not  in  such  a  case  reverse 
that  judgment,  but,  conceding  it  to  be  valid, 
it  prevrats  its  bnng  used  for  an  unconscien- 
tious or  inequitable  purpose."  In  Earie  v. 
McVeigh,  91  U.  8.,  at  page  507,  23  L.  ed. 
-400,  Mr.  .Tuatiee  Clifford  said:  "Argument 
to  show  that  no  person  can  be  bound  by  a 
ju^ment,  or  any  proceeding  conducive 
thereto,  to  which  he  was  never  a  party  or 

Crivy,  is  quite  unneceasar)^,  aa  no  person  can 
B  considered  in  default  with  respect  to  that 
whidi  it  never  was  incumbent  upon  him  to 
fulfil.  Standard  authorities  lay  down  the 
Tule  that,  in  order  to  give  any  binding  effect 
to  a  Judgment,  it  is  essential  that  the  court 
should  have  jurisdiction  erf  the  person  and 
the  subject-matter;  and  it  is  equally  clear 
that  the  want  of  jurisdicUon  is  a  matter 
that  may  always  be  set  up  against  a  judg- 
ment when  sought  to  be  enforced,  or  where 
■any  beneflt  is  claimed  under  it,  as  the  want 
of  jurisdiction  makes  it  utterly  void  and  un- 
arailaUe  for  any  purpose.*'^  In  Hogg  v. 
lAnb,  90  Ind.  S46,  it  is  held  to  he  well  set- 
tled that  a  judgment  may  be  enjoined  for 
fraud  in  obtaining  it,  at  the  suit  of  the  in- 
jured party ;  such  a  fraud  being  regarded  as 
perpetrated  upon  the  court  as  well  as  upon 
the  injured  party.  In  Dohaon  v.  Pearce,  12 
N.  Y.  150,  62  Am.  Dec.  162,  it  was  held  that 
a  court  of  chancery  has  power  to  grant  re- 
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lief  against  judgments  obtiunad  fraud. 
"Any  fact,*'  says  the  court  "wUeh  (dearly 
proves  it  to  be  against  conscience  to  execute 
a  Judgment,  and  of  which  the  injured  party 
could  not  avail  himself  at  law,  but  was  pre- 
vented by  fraud  or  acddent,  unmixed  with 
any  fault  or  n^ligence  in  himself  or  his 
agents,  will  justify  an  interference  by  a 
court  of  equity."  Perhaps  no  better  sum- 
mary of  the  laW  appertajmng  to  the  qu»l^on 
now  under  discussion  can  be  given  than  that 
whiA  is  found  in  2  Freeman,  Judgm.  S  495. 
That  part  of  the  section  which  is  pertinent 
reads  as  follows:  "We  shall  now  con»ider 
the  circumstances  in  which  a  defendant  may 
be  relieved  from  a  judgment  or  decree  ren- 
dered in  an  action  wherein  his  failure  to  dc- 
fend  is  not  chargeable  to  the  plaintiff.  Promi- 
nent among  the  grounds  of  relief  belonging 
within  tiiis  class  of  cases  is  the  one  that  the 
court  has  proceeded  to  condemn  a  party 
without  first  ^ving  him  an  opportunity  to 
be  heard.  A  judgment  pronounced  without 
service  of  process,  actual  or  constructive,  and 
witiliout  tlie  defendant's  knowing  that  a 
court  lia«  been  asked  to  adjudicate  upon  his 
rights,  is  regarded  with  sudi  disfavor  at  law 
tlukt  a  variety  of  motions,  writs,  and  pro- 
ceedings are  there  provided  to  overthrow  it; 
and  in  many  courts  it  is  at  9JI  times  and  up- 
on all  occasions  liable  to  be  entirely  diare- 
t;arded  upon  having  its  jurisdictional  infirm- 
ity exposed.  But  proceedings  in  equity  are 
peculiarly  appropriate  for  the  exposure  of 
this  inhrmity.  Tney  permit  of  the  formation 
of  issues  upon  the  question  of  service  of  pro- 
cess, and  of  the  trial  of  those  issues  aiter 
full  oppo«rttmity  has  been  givrai  to  those 
who  Bed£  to  sustain  as  well  aa  to  those  who 
seek  to  avoid  the  judgment.  If  at  such 
trial  it  satisfactorily  appears  that  the  de- 
fendant was  not  summoned  and  had  no  no- 
tice of  the  suit,  a  sufRcient  excuse  is  shown 
for  his  neglect  to  defend;  and  equity  will 
not  allow  the  judgment,  if  unjust,  to  be  used 
against  him,  no  matter  what  jarisdictional 
recitals  it  contains."  To  the  same  general 
effect  are  the  following  cases,  vie. :  Wiatar 
v.  McManea,  54  Pa.,  on  page  326,  93  Am. 
Dec.  700;  Slubbs  v.  Leavitt, _S0  Ala.  352; 
Duncan  v.  Oerdine,  59  Miss.  550;  Jeffery  v. 
Pitch,  46  Conn.  601 ;  State  Ina.  Co.  v.  Water- 
home,  78  Iowa,  674,  43  N.  W.  611;  Vilas  v. 
J^ones,  1  N.  Y.  274 ;  Wingate  v.  Hayicood,  40 
N.  U.  437;  Litth  v.  Price,  I  Md.  Ch.  182; 
Lester  V.  Hoskina,  28  Ark.  03;  Martin  T. 
Parsona,  49  Cal.  94;  French  t.  Shotioell,  5 
Johns.  Ch.  555.  See  also  B»ch,  Inj.  S§  61&- 
631;  1  Spelling,  Extraordinary  Relief,  { 
139. 

Although  there  is  no  decimon  in  our  own 
reports  which  fully  controls  the  case  at  bar, 
yet  there  are  several  in  which  the  validity 
of  the  doctrine  above  enundated  is  clearly 
recognized.  In  Spooner  v.  Leland,  5  K.  I. 
344,  which  was  a  bill  to  enjoin  an  execution 
in  an  action  at  law,  this  court,  while  it  de- 
nied the  relief  prayed  for,  on  the  ground 
that  the  answer  completely  negatived  all 
the  allegations  of  the  bill  as  to  the  defenses 
of  the  complainant  in  the  original  action,  yet 
held  that,  if  the  part^  wronged  Jiad  no  no- 
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tice  or  knowled^  <rf  the  judgment  obtained 
against  him  until  after  the  expiration  of  the 
year  within  which  he  might  have  applied 
for  relief  on  the  law  Bide  of  the  court,  he 
would  certainlj,  on  the  ground  of  breach  of 
trust  and  for  the  prevention  fraud,  be 
entitled  to  it  in  equity.  In  FurbMsh  v.  Col- 
lingwood,  13  R.  I.  720,  which  was  a  bill  by 
a  judgment  creditor  for  injunction  and  for 
revision  of  the  judgment  in  tdie  matter  of 
coats,  it  waa  held  that  a  oourt  of  equity  has 
no  more  jurisdiction  to  revise  and  correct 
the  judgments  of  a  court  of  law  In  Uie  mat- 
ter of  costs  than  in  the  matter  of  debt  or 
damages,  and  that  in  either  matter  it  has 
jurisdiction  only  in  case  of  fraud,  accident, 
or  mistake,  or  something  of  that  nature.  In 
delivering  the  opinion  of  the  court,  Durfee, 
Oh.  J.,  said:  "We  apprehend  that  what  is 
meant  by  fraud,  as  a  ground  for  enjoining 
or  setting  mtiie  a  judgment,  it  not  mere 
falsity  of  claim  or  proof,  but  fraud  outside 
of  them,  perpetrated  by  some  artifice  or  con- 
trivance of  the  party  or  person  benefited,  or 
by  some  collusion  of  both  parties,  whereby 
in  the  course  of  the  trial,  or  in  entering 
jud^ient,  the  injured  party  or  the  court  has 
been  imposed  upon  or  betrayed  into  inatten- 
tion and  deceived.  Freranan,  Judgm.  S9 
487,  48*Ji  Iligh.  Inj.  S|  86, 96, 97,  and  notes; 


Muacatine  v.  Uiasissippi  d  M.  R.  Oo.  1  Dill. 
536,  Fed.  Cas.  No.  9,971 ;  Bateman  v.  WiUoe, 
1  Sch.  ft  Lef.  201,  204;  Emerson  v.  VdaU, 
13  Vt.  477,  37  Am.  Dec.  604.  No  such  fraud 
is  alleged  here."  See  also  LinneU  v.  Battey, 
17  R.  1.  241,  21  Atl.  606;  Rogers  v.  Rogers, 
17  K.  1.  623,  24  AU.  46.  The  allegations  of 
the  bill  in  the  case  at  bar  satisfy  all  of  the 
conditions  which  these  cases,  in  common  with 
the  great  current  of  aothoritiee,  render  es- 
sential in  order  to  give  jurisdiction  to  a 
court  of  equity,  and  hence  we  have  no  doiibt 
that  it  is  maintainable. 

The  third  ground  of  demurrer  is  not  well 
taken.  The  complainant  has  no  adequate  rem- 
edy at  law.  To  permit  the  respondent  to  pre- 
vail in  his  action  on  the  judgment  sued  on, 
and  compel  the  oomplainant  to  pay  the  same, 
and  then  resort  to  an  action  against  the  ofG- 
cer  who  served  the  writ,  involve-^  a  drcuity 
and  remoteneu  in  attaining  redreu,  and  an 
uncertainty  ai  to  the  result  of  such  an  ac- 
tion, which  is  quite  forrign  to  the  spirit  of 
equity.  1  Black,  Judgm.  {  377;  Rtdgeway 
V.  Bank  of  Teiw^saee,  11  Humph.  523. 

As  the  fourth  ground  of  demurrer  is  cov- 
ered by  what  we  nave  already  said,  there  is 
no  occasion  for  us  to  consider  it  wparKtely. 

2'he  demurrer  is  overruled* 
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Appeal  of  Philip  ENGELSKIRGER,  Admr., 
etc.,  of  James  Vioaca,  Deceased. 

(197  Pa.  280.) 

Tlie  ffvant  of  snelllarr  administration 

In  n  oonntir  In  whleh  there  Im  a  note 
belonsrinsr  to  the  estate,  althoagh  the 
debtor  resides  In  another  county,  is  autbor- 
Iced  tpy  act  March  15,  1882,  provldlnr  that, 
where  the  decedent  was  not  domiciled  In  the 
commonwealth,  such  letters  shall  be  grant- 
able  In  the  county  where  the  principal  part 
oC  his  goods  and  estate  shall  be. 

(October  8,  1900.) 

APPEAL  by  petitioner  from  a  decree  of  the 
Orphans'  Court  for  Allegheny  County 
dismissing  an  appeal  from  a  decree  of  the 
register  refusing  to  revoke  ancillary  letters 
of  administration  which  he  had  granted 
upon  the  estate  of  James  Viosca,  deceased, 
to  H.  W.  Mitchell.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
ileasra.  W.  H.  Forbes  and  Watsom  Jt 
HeCleaTs,  for  appellant: 

Where  a  nonresident  testator  leaves  an  es- 
tate in  this  commonwealth  consisting  of  one 
item  only,  vis.,  a  debt  evidenced  by  an  un- 
sealed promissory  note,  owing  by  a  resident 
of  Venango  county,  the  register  of  Venango 
county  has  exclusive  jurisdiction  to  grant 

'    Note. — A  note  on  the  question  what  assets 
will  give  Jurisdiction  to  appoint  an  administra- 
tor will  be  fonnd  with  the  caw  of  Manning  v. 
Lelehton  (Vt.)  24  L.  R.  A.  684. 
fil  L.  R.  A. 


ancillary  letters  testamentary  upon  sidd  es- 
tate in  this  commonwealth. 

Eyster's  Estate,  5  Watta,  133. 

The  only  asset  of  the  estate  consists  of  a 
debt  alleged  to  be  due  from  Charles  Miller, 
who,  at  the  time  of  the  death  of  the  dece- 
dent, resided  and  had  bis  domieil,  and  con- 
tinuously ever  since  has  resided  and  had  his 
domicil,  in  the  county  of  Venango. 

Under  the  common  law,  for  the  purpose 
of  the  administration  of  the  estate  of  a  de- 
cedent, simple-contract  debts  due  the  dece- 
dent constitute  assets  at  tiie  place  where  the 
debtor  resides  at  the  Ume  of  the  deatii  of 
the  testator. 

Atty.  Qen.  v.  Bouwena,  4  Mees.  ft  W.  191 ; 
Prance  t.  Aubrey,  2  I<ee,  Eccl.  Rep.  634; 
niUiard  V.  Cox,  1  Salk.  37;  Yeomans  y. 
BradshaiD,  Carthew,  373,  3  Salk.  70,  164. 

This  general  rule  of  the  common  law  ha» 
been  generally  adopted  in  the  United  States. 

Wyman  v.  Halatead,  109  U.  S.  656, 
nom.  Wyman  T.  United  States  cx  rel.  Hal- 
stead,  27  L.  ed.  1068,  3  Sup.  Ct.  Rep.  417; 
Arnold  v.  Arnold,  62  Ga.  627 ;  Pinney  v.  Jfc- 
Gregory,  102  Mass.  190;  Picquet,  Appellant, 
5  Pick.  65;  Re  Ames,  .12  Mo.  200;  Becraft  v. 
Letcis,  41  Mo.  App.  546;  Cooper  v.  BeerSr 
143  111.  25,  33  N.  E.  01 ;  Thompson  v.  Wilson, 
2  N.  H.  291;  Steams  v.  Wright,  51  N.  H. 
OOO;  Banta  v.  Moore,  15  N.  J.  Eq.  07;  Chap- 
man V.  Fish,  6  JTill,  554;  Fox  v.  Carr,  16 
Hun,  434;  Kohler  v.  A'nopp,  I  Bradf.  241; 
Grant  v.  Reese,  04  N.  C.  720;  Dial  v.  Oary, 
14  S.  C.  581,  37  Am.  Rep.  737;  Vaughn  v. 
Barr.,.  5  Vt. 
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The  only  modification  of  the  above  rule 
'Which  a.ppears  from  the  decided  coses  is  that 
where  toe  dd>tor  removes  from  one  state  or 
■vountiy  to  another  after  the  death  of  thb 
-decedent  creditor  the  debt  becomes  assets, 
for  the  purpose  of  administration,  in  the  ju- 
risdiction of  the  probate  court  wherein  the 
•debtor  has  taken  up  his  new  residence. 

Pinney  v.  McGregory,  102  Mass.  190; 
Sawndera  v.  TFeitoH,  74  Me.  85;  Fom  T.  Oarr, 
16  Hun,  434. 

In  Massaehiuetts  it  is  held  that  a  debt  Am 
to  a  decedent  from  a  dd)tor  redding  in  the 
^wuntv  where  application  is  made  lor  pro* 
bate  is  sufficient  to  give  jurisdietion  to  the 
•court  of  that  county. 

Emery  v.  Hildreth,  2  Gray,  228 ;  Pioquet, 
Appellant,  6  Pick.  66 ;  Pinney  v.  McOregory, 
102  ilasa.  lltO;  Steamt  v.  WHght,  51  N.  H. 
•600;  Bticraft  v.  Lemg,  41  Mo.  App.  546. 

Under  the  act  of  1832,  where  the  estate 
-«f  a  foreign  decedent  in  Pennsylvania  oon- 
aists  of  only  one  debt,  administration  should 
^  granted  by  the  register  of  the  county 
where  the  debtor  resides. 

Sayre  v.  Belme,  81  Pa.  299. 

The  physical  presence  of  the  note  in  Al- 
legheny county  at  the  time  when  letters 
were  granted  there  does  not  confer  jufisdic- 
tion  on  the  register  of  that  county,  because 
■it  merely  evidenced  the  debt,  which  had  its 
rituB  in  Venango  county. 

Behley'a  Estate,  2  W.  N.  G.  684;  Shake- 
speare V,  Fidelity  In:  Trust  d  8.  D.  Co.  97 
Pa.  17S;  Beeraft  t.  Letvis,  41  Mo.  App.  546; 
■Chapman  v.  Fieh,  6  Hill,  654;  Abbott  v.  Co- 
lum,  28  Vt.  603,  67  Am.  Dec.  735;  Banta  v. 
Moore,  15  N.  J.  Kq.  97 ;  Re  Miller,  6  Dem. 
381. 

Foreign  letters  of  administration  do  not 
■authorize  such  administrator  to  exercise 
any  authority,  by  suit  or  otherwise,  to  re- 
cover as^ts  in  Pennsylvania. 

Act  of  1832,  March  16,  P.  L.  35;  iToore  v. 
Fieldt,  42  Pa.  473;  Bayre  T.  Helme,  61  Pa. 
299. 

The  fact  that  Charles  Miller,  who  Is  al- 
leged to  be  indebted  to  the  Viosoa  estate, 
was  casually  present  in  All^hcny  oounty  on 
-the  day  when  letters  were  granted  by  the 
register,  cannot  confer  jurisdiction  upon  him 
■to  grant  letters  of  administration. 

Abbott  V.  Cohum,  28  Vt.  663,  67  Am.  Dec. 
735. 

Inasmuch  as  the  grant  of  letters  of  ad- 
ministration by  the  register  of  Allegheny 
county  under  all  the  circumstances  was  void, 
letters  were  properly  issued  by  the  register 
of  Venango  county,  and  the  administrator 
♦K)  appointed  may  {)roperly  proceed  by  pe- 
tition, etc.,  to  procure  a  revocation  of  the 
letters  granted  in  Allegheny  county. 

Friok'B  Appeal,  114  Fa.  33,  6  Atl.  363. 

The  grant  of  letters  on  this  estate  by  the 
Tc^ster  of  Venango  county  unto  Philip  En- 
^Iskirger  cannot  be  attacked  collato-al^  ba- 
fore  this  court  in  this  proceeding. 

Lovett  T.  Matheica,  24  Pa.  330;  Shoenber- 
^er'e  Eetate,  139  Pa.  132,  20  Atl.  1060;  ^YH■ 
*on  T.  Oaeton,  02  Pa.  207. 
.61  L.R.  A. 


Messrs.  J^yau,  KoK««,  ft  Kltehell,  for 

appellee: 

The  personal  estate  of  the  decewed  is  to 
be  regarded,  for  the  purpose  of  succession 
and  distribution,  wherever  situated,  as  hav- 
ing no  other  locality  than  that  of  his  domi- 
cil;  and  if  he  dies  intestate  the  succession 
is  governed  by  the  law  of  the  place  where 
he  was  domiciled  at  the  time  of  his  de- 
cease, and  not  by  the  conflicting  laws  of 
the  various  places  where  the  property  hap- 
pened at  the  time  to  he  situatao.  The  origi- 
nal administrator,  therefore,  with  letturs 
taken  out  at  the  place  of  the  domicil,  is 
vested  with  the  title  to  all  the  personal  prop- 
erty of  the  deceased  for  the  purpose  of  col- 
lecting the  eifecta  of  the  estate,  paying  the 
debts,  and  making  distribution  of  the  resi- 
due, according  to  the  law  of  the  place,  or 
directions  of  tne  will,  as  the  case  may  be. 

Wilkina  V.  EUett,  9  Wall.  740,  10  U  ed. 
580. 

The  title  to  the  note  from  Miller  to  Viosca, 
on  the  10th  day  of  May,  1898,  the  day  upon 
which  ancillary  letters  of  administration 
were  granted  to  Mitchell,  was  in  Viosca,  Jr., 
the  domiciliai;  executor,  who  joined  in  the 
petition  to  the  register  of  Allegheny  county 
for  the  appointment  of  Mitchell  as  ancillary 
administrator. 

It  is  immaterial  whether  or  not  the  rale 
at  common  law  is  that  ancillary  letters  can 
only  be  granted  at  the  residence  of  the 
debtor.  The  statute  of  Pennsylvania  has 
changed  the  rule. 

Jarnian,  Wills,  p.  712;  Biokely'a  Estate, 
10  Pa.  482. 

If  under  the  Pean^lvania  statute  the  lo- 
cation of  the  estate  is  fixed  by  the  common- 
law  rule  that  simple-contract  debts  become 
bona  notabilia  at  tne  reudenoe  of  the  debtor, 
most  of  the  cases  use  the  word  "residence" 
in  stating  the  rule,  not  in  the  sense  of  house, 
but  rather  meaning  the  whereabouts  of  the 
debtor, — where  he  nappens  to  be. 

Atty.  Qen.  v.  Bovwcna,  4  Mees.  &  W.  101; 
Billiard  v.  (7off,  1  Ld.  Raym.  562. 

Merely  a  hoiua  or  place  of  residence  did 
not  give  jurisdiction, liut  it  took  the  actual 
presence  of  the  debtor  to  gtra  it. 

Schooler,  Exrs.  ft  Admrs.  p.  8.' 

Deaa*  J.,  delivered  the  opinion  of  the 

court: 

James  Viosca  was  a  resident  of  Lower 
CaUfornia,  in  the  Republic  of  Mexico, 
where  he  died  in  June,  1806.  At  the  date  of 
his  death  he  had  in  his  possession  a  promis- 
sory note,  payable  to  his  order  eighteen 
months  after  date,  in  the  sum  of  $31,250, 
signed  by  J.  D.  Springer,  Allen  Manvelle, 
and  Charles  Milter.  The  last-named  was  a 
resident  of  Franklin,  Venango  county,  Penn- 
sylvania. The  other  two  drawers  were  not 
residents  of  this  state.  On  May  10,  1898, 
H.  W.  Mitthell,  of  Pittsburg,  presented  a 
petition  to  the  register  of  Allegheny  county 
setting  out  that  the  only  estate  of  Viosca, 
deceaMd,  in  Pennsylvania,  was  the  note,  and 
that  it  was  in  bis  possession,  and  prayed 
that  ancillary  letters  of  administration  be  is- 
sued to  him.   JajUM  Viosoa,  Jf^WA-oM^ 
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ceased,  was  executor  of  his  father's  will  un- 
der the  laws  of  Mexico.  He  had  brought  the 
note  to  All€^ieny  county,  and  put  it  in  Uitch- 
ell's  poaseasion.  He  concurred  in  the  pe- 
tition for  the  issue  of  letters  to  Mitchell, 
who  exhibited  the  note  to  the  register.  Let- 
ters were  accordingly  issued  to  Mitchell,  who 
brought  suit  as  administrator  in  the  com- 
mon pleas  of  Allegheny  county  against  Mil- 
ler. The  summons  was  duly  served  upon 
him  within  the  county  on  May  10,  1898. 
Fourteen  days  after  tne  service  of  the  writ, 
and  while  the  suit  was  pending,  to  wit,  on 
May  24,  1808,  upon  the  petition  of  the  Car- 
men Island  Salt  Company,  an  alleged  credi- 
tor of  Viosca,  deceased,  statine  the  only  as- 
set in  this  state  was  the' Miller  note,  the 
register  of  Venango  county  issued  ancillary 
letters  of  administration  on  the  Viosca  es- 
tate to  thia  appellant,  Engelekirger.  The 
latter  then  petitioned  the  register  of  Alle- 
gheny county  to  revoke  the  letters  previous- 
ly ^T&tAed  to  Mitchell.  After  hearing,  the 
petition  was  refused.  An  appeal  from  his  de- 
cision was  taken  to  the  orphans'  court  of 
Allegheny  county,  and  the  decision  of  the 
register  was  affirmed  in  an  opinion  flied  by 
that  court.  We  have  now  this  appeal  by  the 
Venango  administrator. 

It  is  argued  that  the  court  below  erred  in 
not  holding  that,  as  the  only  asset  of  Viosca, 
deceasedj  within  the  commonwealth,  was  the 
promissfny  note  in  question,  that  note,  for 
the  purposes  of  administration,  had  its  situs 
at  the  residence  of  the  debtor  in  Venango 
county,  and  did  not  follow  the  person  of  the 
debtor,  Miller,  in  itinere. 

It  is  conceded  by  counsel  for  appellant  in 
their  aT:gument  that  the  precise  question  in- 
volved has  never  been  decided,  but  it  is 
argued  from  anelc^  to  a  number  of  decided 
cases  involving  different  facts  that  the  Alle- 
gheny county  letters  should  be  revoked.  We 
think  the  concession,  so  far  as  it  implies  an 
assertion  that  the  point  has  never  been  de- 
cided against  appellant,  is  too  broad.  In  Fow 
T.  Carr,  1 6  Hun,  434,  it  was  expressly  decided 
that  the  debtor,  a  citizen  of  North  Carolina, 
temporarily  in  New  York  state,  could  there 
be  sued  by  an  ancillary  administrator,  if  the 
suit  were  brought  in  good  faith.  The  court 
declined  to  hold  that  the  situs  of  the  asset 
was  the  residence  or  domicil  of  the  debtor, 
but,  in  efTect,  decided  that  the  situs  was 
where  the  debtor  could  be  sued  by  the  ancil- 
lary administrator.  Also,  in  Ooodlett  v. 
And«r«o»,  7  Lea,  28S.  In  ^is  case  the  plain- 
tiffs had  an  assignment  from  one  Tomlinson 
of  a  daim  which  the  latter  held  against  one 
Maclin.  Both  Tomlinson  and  Maclin  were 
residents  of  Mississippi.  The  assignees  of 
the  claim  alleged  that  the  mother  of  Maclin, 
the  debtor,  she  being  a  resident  of  Missis- 
sippi, had  there  died,  leaving  assets  in  Ten- 
nessee, consisting  of  a  promissory  note  of 
$5,000,  of  one  Guy,  a  resident  of  Tennessee. 
This  note  properly  would  have  come  into  the 
hands  of  Anderson,  a  Tennessee  administra- 
tor on  the  estate  of  the  mother.  The  assign- 
ees commenced  proceedings  In  the  cluuiceiy 
court  at  UonphiB,  Tennessee,  to  attach  the 
Interest  of  Maclin  in  Un  Gi^  note,  which 
ffl  U  R.  A. 


formed  part  of  hie  mother's  estate  in  Ten* 
nessee.  The  note  had  not  actually  come  into 
the  hands  of  Anderson,  the  Tennessee  admin- 
istrator. He,  however,  made  no  defense; 
but  Maclin,  the  son,  and  Guy,  the  debtor,, 
both  appeared,  and  contested  the  right  of 
plaintiffs.  The  court  below  made  a  decree- 
in  favor  of  the  Tennessee  administrator 
against  Guy,  the  debtor,  and  directed  the- 
amount  of  the  note  to  be  collected  and  paid 
into  court,  that  the  son's  share  might  be  ap- 
propriated in  payment  of  plaintiffs*  debt 
against  him.  On  appeal  to  the  supreme  court 
the  decree  was  reversed,  the  omirt  holding- 
that  the  title  and  the  right  to  sne  were  in 
him  who  had  possession  of  the  note;  as  the 
Tennessee  administrator  did  not  have  pos- 
session of  it,  and  had  brought  no  suit,  and 
as  plaintiffs  had  no  possession,  the  suit 
could  not  be  maintained  by  the  Tennessee' 
creditor  as  against  Guy,  the  Tennessee 
debtor,  to  Goodiett,  the  plaintiff;  that  ad- 
ministration taken  out  where  the  debtor  re- 
sides does  not  draw  to  it  the  title  to  the  note- 
until  it  actually  comes  into  bis  hands.  WV 
think  this  decision  sound  on  the  reasoning 
given.  The  note  was  in  possession  of  the- 
payee  when  she  died.  It  was  then  an  as- 
set bona  notabilia  at  her  residence.  Ko  for- 
eign court  had  jurisdiction  over  it  until  it 
came  into  the  hands  of  an  ancillary  admin- 
istrator over  whom  such  court  had  juris- 
diction. For  all  that  appeared,  the  debtor 
may  have  had  property  in  Mississippi  or 
elsewhere,  which  could  have  been  reached 
by  the  administrator  of  the  domicil.  If  he- 
thought  best,  he  could  raise  an  ancillary  ad- 
ministrator in  Tennessee,  and  deliver  to  hint 
the  note  that  suit  might  be  brought  upon  it; 
but  where  he  placed  it,  there,  as  is  said 
of  specialties,  "it  happened  to  be."  That 
case,  in  efTect,  rules  that  this  Venango  coun- 
ty administrator  is  an  intermeddler  with 
what  is  not  his  business;  that,  the  Allegheny 
county  administrator,  having  possession  of 
the  note  by  the  act  of  Viosca's  executor,  he- 
alone  had  the  right  to  sue  upon  it. 

As  to  the  analogous  eases  dted  by  ap- 
pellant, it  will  be  noticed  that  the  decedeut 
was  a  resident  of  the  foreign  eountty  where- 
he  died.  He  there  made  his  will,  and  ap- 
pointed his  son,  James  Viosca,  executor  there- 
of. This  placed  in  the  executor  the  legal 
title,  and  ri^ht  to  possession  of  the  assetsr 
including  this  note;  but  his  power  as  exec- 
utor, to  collect  b^  suit,  reached  no  farther 
than  the  territonal  boundaries  of  Mexico. 
When  collectitm  in  this  state  from  a  resident 
of  this  state  becomes  necessaiy,  it  must  be- 
done  through  the  intervention  of  anetllaiy 
letters  issued  to  a  citizen  of  the  state,  and  to- 
this  ancillary  administrator  must  be  trans- 
ferred the  legal  title  and  possession  of  the 
note.  In  refusing  to  recognize  the  powers 
of  the  foreign  executor  here,  the  state  does- 
not  question  the  legality  of  his  appointment, 
or  his  right  to  the  possession  of  the  asset. 
The  comity  between  civilieed  states  requires 
of  them  an  acknowledgment  of  each  other'a 
local  laws  determining  rights  of  property. 
But  this  comity  does  not  extend  so  far  as  a» 
admowledgment  ««ig^,J^l(Sfeftgfr«* 
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representative  to  take  possession  of  and  re- 
move the  asset  beyond  the  jurisdiction  of 
the  state,  when  such  removal  may  be  preju- 
dicial to  creditors  who  are  citizens  of  the 
state.  Hence  the  ancillary  administrator 
must  take  possession  of  the  asset,  and  in  his 
bands  it  is  under  the  jurisdieUon  of  our 
courts,  subject  to  the  just  claims  of  Pennsyl- 
vania creditors.  When  these  are  satisfied, 
the  Pennsylvania  representative  must  pay 
over  the  balance  to  the  foreign  one.  The  in- 
tent of  the  taw,  as  so  held,  is  not  to  favor  a 
home  debtor,  for  he  needs  no  favor  if  he  de- 
sires to  pay  an  honest  debt,  but  to  favor  the 
home  creditor,  to  save  him  the  hardship  and 
expense  of  goins  into  a  foreign  jurisdiction 
to  collect  his  debt  out  of  assets  removed  from 
his  own  state  to  the  foreign  jurisdiction.  The 
argument  of  the  learned  counsel  for  appel- 
lant all  through,  although  not  so  expressed, 
suggests  the  idea  that  the  requirement  of  a 
Pennsylvania  administrator  is  for  the  protec- 
tion of  the  Pennsylvania  debtor  at  his 
residence.  Not  so.  It  is  for  the  pro- 
tection of  the  assets,  so  that  they 
may,  through  the  courts  of  our  state, 
be  reached  by  those  having  legal  claims 
upon  them.  Says  Thompson,  Ch.  J.,  in 
Sayre  v.  Uelme,  61  Pa.  299 :  "To  allow  it 
[a  foreign  administrator  to  sue]  would  he  to 
enable  executors  and  administrators  author- 
ized by  a  foreign  jurisdiction  to  collect  and 
carry  away  the  assets  of  a  foreint  decedent's 
estate,  and  compel  domestic  elainiants  to 
follow  them."  While  It  is  conceded  that  at 
common  law  some  kinds  of  debts  are  assets 
where  the^  happen  to  be, — leases  where  the 
lands  lie,  judgments  where  they  are  recorded, 
and  specialties  where  they  happen  to  be, — 
yet  as  to  simple-contract  debts  it  is  ai^ed 
their  Ata.%  ia  the  residence  or  domicil  of  the 
debtor. 

We  tMnk  tite  question  must  he  dedded  un- 
der our  net  of  assembly  of  March  15, 1832,  P. 
L.  130,  S  6,  which  saysi  "Letters  testa- 
mentary and  of  administration  shall  be 
grantable  only  by  the  register  of  the  county 
within  which  was  the  family  or  principal 
residence  of  the  decedent  at  the  time  of  his 
decease,  and  if  the  decedent  had  no  such  resi- 
dence in  this  commonwealth,  then  by  the  reg- 
ister of  the  country  where  the  principal  part 
of  the  goods  and  estate  of  such  decedent  shall 
be."  The  note  was  personal  property.  Where 
was  its  situs  when  brought  by  the  foreign 
administrator  into  Pennsylvania,  and  sued 
on  in  Allegheny  county!  There  can  be  no 
question  of  the  situs  of  real  estate,  but  no 
such  test  as  to  fixity  or  immovability  is  ap- 

{ilicable  to  personal  property.  In  Re  Stoke- 
jf,  It)  Pa.  482,  this  oourt  said:  "Personal 

Eroperty  has  no  situs  in  contemplation  of 
kw.  It  is  attached  to  the  owner's  person 
wherever  be  is."  This  perhaps  states  the 
proposition  too  broadly,  for  some  species  of 
personalty,  such  as  live  stock  and  merchan- 
dise, though  capable  of  quick  and  easy  trans- 
portation, may  be  said  to  still  have  a  situs 
independent  of  the  whereabouts  of  the  per- 
son of  the  owner.  But  as  concerns  other 
species  of  personal  property,  such  as  bank 
bills,  bills  of  exehuige,  promiwozy  notes, 
«1  L.B.  A. 


personal  jewelry,  and  the  like,  its  situs  fol- 
lows the  person  of  the  owner.  As  stated  in 
Jarman,  Wills,  712,  "Chosee  in  action  have 
no  locality."  Their  situs  must  be  determined 
by  the  locality  of  the  person  of  the  owner 
who  has  them  in  his  possession.  And  a» 
stated  in  Schouler,  IQxrs.  &  Admrs.  S  24: 
"But  where  the  personal  property  consist* 
of  a  debt  owing  upon  some  security,  or  docu- 
ment of  title,  which  of  itself  is  commonly- 
transferable  as  possessing  a  mercantile  val- 
ue, the  local  situation  of  such  security  or 
document  of  title  would,  in  'various  in- 
btances,  be  well  held  to  confer  a  probate  ju- 
risdiction as  of  bona  notabilia  apart  from 
the  obligor's  or  debtor's  place  of  residence." 

It  seems  to  us  immaterial  whether  the- 
note  was  left  in  Pittsburg  by  the  payee  in 
his  lifetime,  or  was  brought  there  by  his- 
agent  after  his  death.  It  was  there  in  the- 
possession  of  the  legal  owner,  and  was  by 
him  delivered  to  the  administrator,  a  resi- 
dent of  Pittsburg,  who  had  the  letters  issued, 
and  the  suit  brought.  If  suit  had  been, 
brought  by  the  testator  in  his  lifetime, — 
which  it  13  not  questioned  he  could  have 
done,— or  if  it  had  been  left  there  for  col- 
lection by  him,  the  note  would  have  been  in 
Allegheny  county  for  purposes  of  suit,  and 
the  common  pleas  of  that  county  would  have 
had  jurisdiction.  In  the  same  sense  it  waa 
there  after  his  death  for  purposes  of  admin- 
istration and  suit.  To  fix  its  situs  by  the 
residence  of  the  debtor,  it  must  be  taken 
from  Alleghei^  coun^,  where  it  happens  to 
l>e,  to  Venango  county,  where  it  does  not 
happen  to  be.  The  plea  of  appellant  practi- 
cally rests  on  the  single  proposition,  name- 
ly, the  residence  of  the  debtor,  Miller,  was 
in  Venango  county.  At  common  law  that 
fixed  the  situs  of  the  chose  in  action  in  Ve- 
nango county,  and  therefore  the  register  of 
that  county  alone  could  l^ally  issue  the  an- 
cillary letters.  We  do  not  so  construe  the 
act,  which  declares  they  shall  be  issued 
"where  the  principal  part  of  the  goods  and 
estate  of  such  decedent  shall  be."  The  rea- 
son for  the  common-law  rule  that  the  situs 
of  the  contract  debt  was  the  residence  of  the 
debtor,  as  we  have  already  noticed,  was  not 
based  on  an  intention  to  favor  the  debtor. 
It  is  stated  in  several  of  the  eases  cited  by 
both  appellant  and  appellee  thus:  "Judg- 
ments are  bona  notabilia  where  the  record 
is,  specialties  where  they  happen  to  lie,  and 
simple-contract  debts  where  the  debtor  re- 
sides, and  whei'e  they  can  be  sued  upon." 
The  last  half  dozen  words  of  the  quotation 
disclose  the  reason  of  the  rule.  The  debtor 
can  be  sued  at  his  place  of  residence  at  all 
times.  He  may  or  may  not  be  sued  else- 
where, depending  on  whether  service  can  be 
had  elsewhere.  It  was  not  intended  to 
favor  him  by  providing  for  him  a  home  fo- 
rum.but  the  intent  was  to  favor  the  creditor, 
that  he  might  arrest  him  on  capias  (for  im- 
prisonment for  debt  was  then  the  law),  or 
serve  him  with  a  summons  to  compel  appear- 
ance to  an  action  on  the  contract.  But  the 
common-law  rule  has  been  expressly  sup- 
planted by  our  statute,  which  fixsathe  siliu 
'•where  the  principal  $|'ii®J©§>fe 
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■estate  of  audi  decedent  shall  be."  No  ac- 
450 unt  vhatever  is  taken  of  the  residence  of 
the  debtor.  The  whole  method  of  adminis- 
tration of  a  decedent's  estate  in  England  by 
arolibishops  and  diocesans,  chiefly  ecclesias- 
tical, and  the  law  built  up  on  that  adminis- 
tmtion,  never  did  fit  the  customs  and  reli- 
gious habits  of  the  people  of  this  common- 
wealth; and  the  rule  (never  an  invariable 
■<me)  that  the  residence  of  the  debtor  de- 
termined  the  situs  of  the  contract  debt  was 
without  force  after  the  passage  of  our  act. 
Tlie  history  of  the  ecclesiastical  administra- 
tion of  decedents'  estates  as  narrated  by  Gib- 
son, Ch.  J.,  in  Eyater'a  Eitate,  5  Watts,  133, 
is  interesting  as  showing  what  the  common 
law  was.  but  affords  no  aid  in  the  interpreta- 
tion of  the  language  of  our  statute,  which  is 
so  plain  as  to  be  unmistakable.  In  fact,  the 
•cumbersome  methods  tA  administration  in 
England,  with  most  of  the  many  derisions  on 
tlie  subject,  have  been  swept  away  by  the 
statute  (20  A.  21  Vict.  chap.  77)  passed  in 
1857.  By  this  all  jurisdiction  on  the  subject 
has  been  taken  from  the  eccleuastical  tribu- 
nals, and  transferred  to  a  new  court,  called 
ihe  "court  of  probate."  The  authority  of 
the  ordinary,  the  old  manorial,  and  other 
peculiar  courts  Is  wholly  superseded.  Every- 
thing relating  to  the  sidministration  of  de- 
cedents' estates  is  vested  in  this  court,  and 
its  jurisdiction  extends  over  all  England. 
See  Wms.  Exrs.  7th  Eng.  ed.  290,  294,  etc. 
So,  not  only  does  our  statute  as  to  the  situs 
of  personal  property  abrogate  the  common 
law  as  it  is  argued  it  stood  before  that  date, 
but  the  Tery  source  from  which  it  was  de- 
rived has  been  in  great  part  abrogated  by 
the  British  statute.  Why  should  we  go 
back  of  our  own  statute,  and  cling  to  the 
common  law,  dead  even  in  England,  as  still 
the  perfection  of  reason?  Our  law  furnishes 
an  easily  determined  and  simple  test  as  to 
the  proper  place  for  the  issue  of  letters. 
Where,  then,  at  the  date  of  the  issue  of  the 
letters  to  Mitchell,  the  appellee,  was  the 
principal  part  of  the  estate  of  James  Vioscaf 
The  title  and  possession  of  the  note  were  in 
the  Mexican  executor,  James  Viosca,  Jr.  He 
carried  the  note  with  him  to  Allegheny  coun- 
ty. Practically,  he  was  the  owner  when  he 
stopped  in  Pittsburg.  The  chose  in  action 
Iwing  in  his  manusLl  possession,  it  was  as 
certainly  in  Pittsburg  as  be  was;  but  he 
could  not  sue  upon  it,  oecause  he  was  now  in 
a  Jurisdiction  foreign  to  Mexico.  But  this 
did  not  relieve  him  of  the  duty  of  gathering 
up  the  assets  of  his  father's  estate.  He  could 
do  this  only  by  the  aid  of  an  auxiliary  who 
labored  under  no  disability.  He  selected 
Mitchell  as  a  proper  person  to  act  in  accord 
with  him  and  placed  in  his  possession  the 
note,  and  letters  were  issued  to  him.  No 
change  had  taken  place  in  the  locality  of  the 
note.  It  was  not  only  the  principal  part  of 
the  decedent's  estate  in  Pennsylvania,  it  was 
all  of  it.  Not  one  cent  of  it  was  in  Venango 
■county  at  the  time  the  letters  were  issued 
there.  It  seems  to  us  without  a  total  disre- 
ffsrd  of  the  terms  of  the  statute  we  cannot 
hold  that  the  principal  part  of  the  estate  was 
elsewhere  than  in  Allegheny  county.  As- 
.fil  L.  R.  A. 


Bume  as  law  that  wliioh  is  veir  doubtfiil,~ 
that,  if  the  foreign  executor  bad  made  no 
effort  to  collect  a  debt  owing  by  a  resident  of 
Venango  county,  a  creditor  in  that  county 
might  there,  without  the  possession  of  the 
note,  have  taken  out  ancillary  letters,  col- 
lected the  asset,  and  the  courts  of  that 
county  would  have  distributed  them, — yet 
no  such  facts  arise  in  this  case.  The  for- 
eign executor  was  diUgent.  He  conformed 
promptly  to  our  laws;  would  very  soon  have 
had  the  principal  estate  ready  for  distribu- 
tion to  home — that  is,  all  Pennsylvania — 
creditors,  if  such  there  proved  to  be.  His 
conduct  was  not  only  not  unlawful,  but  was 
in  strict  conformity  to  the  law.  Then  the 
prompt  administration  thus  put  in  motion 
isnow  stopped  bya  hostile  claimant  of  letters, 
who  alleges  no  unfitness  in  tho  administrator 
appoints,  no  absence  of  good  faith,  but  only 
that  the  debtor  resides  in  an  adjoining  coun- 
ty. The  rule,  as  stated  6chouIer,  Exrs.  & 
Admrs.  fi  24,  is:  "But  a  convenient  rule 
sanctioned  by  statute  in  some  American 
states  is  that,  when  a  case  lies  within  the 
jurisdiction  of  the  probate  court  in  two  or 
more  counties,  the  court  which  first  takes 
cognizance  thereof  by  the  commencement  of 
proceedings  shall  retain  the  same,  and  ad- 
ministration first  granted  shall  extend  to  all 
the  estate  of  the  deceased  in  the  state,  and 
exclude  the  jurisdiction  of  the  probate  court 
of  every  other  county."  If  this  alleged  cred- 
itor's sole  object  had  been  the  collection  of 
a  debt,  there  was  no  hindrance  to  obtaining 
his  object  by  the  grant  of  the  Allegheny 
county  letters.  Instead  of  frustrating,  as 
the  second  grant  has,  it  speeded,  the  collec- 
tion of  his  debt. 

Nor  is  there  any  weight  in  the  point  made 
in  the  argument,  that  fixing  the  situs  in  any 
other  way  than  by  the  residence  of  the  debt- 
or will  lead  to  confusion  in  administration. 
It  is  conceded  that,  as  to  a  specialty,  a  sealed 
bond,  or  a  single  bill,  always  at  common  law 
the  situs  was  where  the  "specialty  happened 
to  be;"  but,  aside  from  the  technical  distine- 
tion  as  to  the  two  forms,  which  enjoins  dis- 
tinct forms  of  action  and  involves  different 
pleas,  what  difference  is  there  in  substance 
between  a  promissory  note  and  specialty 
when  it  comes  to  collection  and  distrioution? 
None  that  we  can  see.  Yet  not  a  single  case 
reported  seems  to  have  arisen  because  of  ai^ 
confusion  in  determining  the  situs  of  a  spe- 
cialty, while  in  nearly  everr  reported  case 
the  litigation  was  prompted  1^  doubtful  law 
and  doubtful  facts  as  to  the  ntus  of  an  as- 
set resting  on  a  contract  debt.  If  residence 
of  the  debtor  be  made  the  test,  then  the  first 
question  that  arises  is,  Where  is  his  resi- 
dence? Re  may  have  more  than  one.  Many 
persons  have.  He  may  have  none  so  far  as 
permanent  sojournment  in  a  particular 
county  is  concerned.  According  to  modem 
methods,  many  active  business  men,  in  the 
transaction  of  their  business,  flit  from  county 
to  county  and  state  to  state.  Notice  the 
numerous  contested  election  cases.  In  most 
of  them  large  numbers  of  illegal  votes  are 
averred  because  the  voters  did  not  reside  in 
the  district.   Xhe^law  ^^^^^^^^K^^  ^ 
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«  qnestion  of  intention  often  known  only  to 
the  Toter,  and  dependuit  on  his  oath.  Ib  it 
•comi^  to  the  foreign  creditor  to  compel  him 
to  chase  after  a  defaulting  dd>tor  over  the 
-whole  state  before  he  can  have  a  proper  per- 
-son  qualified  to  collect  his  claimT  Or  aup- 
poee,  &a  in  this  caae,  there  are  three  promi- 
sors; and  suppose,  further,  that,  instead  of 
two  of  them  being  nonresidents,  each  is  rcsi- 
•dent  of  a  different  county.  If  the  residence 
•of  the  debtor  fixee  the  ^tits  of  the  asset,  in 
which  county  shall  the  letters  be  taken  out ! 
Or  shall  they  be  taken  in  all  threeT  Is  it 
not  in  every  way  fairer,  more  promotive  of 
■orderly  judicial  administration,  to  adhere 
strictly  to  the  letter  and  spirit  of  our  'stat- 
ute ;  that  is,  adminiBter  the  estate  where  the 
principal  part  of  it  shall  beT  Then  the  an- 
■«illary  admimstrator  can  go  into  any  coun- 
ty of  the  state  and  collect  from  the  debtor, 
and  the  creditor  in  any  county  of  the  state 
■can  prefer  his  claim  before  the  court  having 
jurisdiction  over  the  admimstrator  when  it 
distributes  the  assets  collected  in  Pennsyl- 
vania. Look  at  the  perplexities  of  this  for- 
-ei^  administrator  if  this  appeal  be  sus- 
tained. His  duty  is  to  gather  the  assets.  In 
•doing  this  he  must  act  in  accord  with  the  an- 
■cillai^  administrator,  who  is  subordinate  to 
him.  This  subordinate  must  have  the  prin- 
-cipal's  confidence;  not  confidence  alone  in  his 
bond  and  sureties,  for  he  does  not  want  liti- 
gation to  collect  from  the  subordinate  what 
the  latter  collects  from  the  debtor ;  but  con- 
fidence in  his  diligence,  his  business  capacity, 
.and  integrity.  Therefore,  what  more  suita- 
ble to  the.  circumstances  than  that  the  prin- 
-«ipal  should  suggest  the  subordinate,  and 
that,  when  the  latter  is  qualified,  be  should 
intrust  to  him  the  collection  of  the  assets 
-for  distribution  in  the  court  of  the  silusT 
On  the  other  side  is  an  alleged  creditor,  a 
corporation  known  as  the  Carmen  Island 
Salt  Company.  Where  chartered,  or  subject 
to  what  law,  or  where  its  place  of  business, 
is  not  stated.  It  would  appear  from  the 
-will  of  Viosca,  Sr.,  that  it  was  located  in 
Mexico,  the  domicil  of  the  testator ;  but  up- 
•on  petition  of  the  secretary  of  the  corpora- 
tion, appellant  is  appointed  by  the  register 
-of  Venango  county  ancillary  administrator, 
that  he  may  collect  this  note.  He  is  a  stran- 
^r  to  the  executor  of  the  domicil,  has  not  the 
note  in  his  possession,  has  never  seen  It,  and 
has  had  no  communication  with  the  executor. 
'Whether  appellant  is  a  proper  person  to  be 
'intrusted  with  the  responsibilities  of  admin- 
istrator the  executor  does  not  know.  Whether 
he  would  push  vigorously  the  collection  of 
this  large  amount  of  money  against  his 
neighbor  he  does  not  know.  Yet  it  is  urged 
-that  this  son,  the  executor  of  his  father's  will, 
ahall  hand  to  this  stranger  this  large  asset, 
and  Confide  in  bis  fidelity  to  the  trust.  It 
seems  to  ua  no  such  eonstruetion  of  the  law 
•ought  to  prevail,  for  it  would  tend  to  defeat 
-the  very  purpose  of  the  issuance  of  ancil- 
lary letters.  We  are  satisfied  the  court  be- 
low was  right  in  refusing  to  revoke  the  let^ 
ters  issued  to  the  register  of  All^heny  coun- 
•tjf  and  the  decree  it  affirmed, 
Jil  L.  B.  A. 


Samuel  FUBDT,  Appt., 

V. 

WESTmanousG  electric  &  uanu- 

FACTURINO  COMPANY. 

(187  Pa.  257.) 

The  of  kAvrele  that  had  formerlr 

Aontalved  oil,  alcohol,  tari»«ntlne, 
b«B>lne,  whlalcy,  and  otber  things,  for  tbe 
■blpment  of  iron,  does  not  render  an  employ- 
er liable  for  Injury  to  an  employee  by  explo- 
sion of  a  barrel  caused  by  llgbtlog  a  match 
to  read  the  number  on  tbe  barrel,  wben  It  Is 
not  shown  tbat  tbe  employer  bad  any  knowl- 
edge that  there  was  danger  of  saeh  an  explo- 
sion In  the  ose  of  such  barrela 

(October  8,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  3,  for 
Allegheny  County  refusing  to  take  off  a  com- 
pulsory nonsuit  which  had  been  entered  in 
an  action  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messi  s.  Thomas  H.  MarshiUl  and  Bvilr 
P.  Marsliall*  for  appellant: 

Where  a  master  places  the  entire  charge 
of  his  business,  or  a  distinct  branch  of  it,  in 
the  hands  of  an  agent,  exercising  no  discre- 
tion and  no  oversight,  the  o^lect  by  the 
mmt  of  ordinary  cara  in  supplying  and 
nuuntaining  suitalile  instrumentalities  ia  a 
teeoch  of  duty  for  whidi  the  master  ii  lia- 
ble. 

ilunan  V.  Philadelphia  d  S.  Mail  B.  8.  Co, 
78  Pa.  25,  21  Am.  Rep.  2;  Frassier  v.  Peivn- 
ayivania  R.  Co.  38  Pa.  104,  80  Am.  Dec  467; 
Tissue  V.  Baltimore  &  0.  R.  Co.  112  Pa,  01, 
50  Am.  Rep.  310,  3  Atl.  667}  Wagner  t.  E. 
W.  Jayiu  Chemical  Co,  147  Pa.  476,  23  Atl. 
772. 

Consequences,  however  improbable,  are 
proximate  when  they  might  have  been  fore- 
seen. The  fact  that  charcoal  alcohol  and 
like  volatile  liquids  generate  a  gas,  which, 
when  mixed  with  the  air  in  proper  quanti- 
ties, is  violently  explosive,  Is  so  well  known 
that  tiie  agent  should  have  at  once  foreserai 
the  danger  of  shipping  ircm  castings,  as  was 


Nora. — For  liability  on  account  of  escape 
and  explosion  of  gas,  see  vote  to  Ohio  Gas  Fuel 
Co.  V.  Andrews  (Ohio)  29  L.  R.  A.  837 ;  Leb- 
anon Light,  II.  &  P.  Co.  V.  Leap  (Ind.)  20  L.  R. 
A.  342,  and  McGahan  v.  Indianapolis  Natural 
Gas  Co.  (Ind.)  29  L.  R.  A.  355.  See  also  fol- 
lowing cases  In  this  series :  Richmond  Gas  Co. 
V.  Baker  (Ind.)  36  L.  R.  A.  683;  Consolidated 
Gas  Co.  T.  Crocker  (Md.)  31  L.  R.  A.  T8S ;  Con- 
sumers' Gas  Trust  Co.  v.  Perrego  (Ind.)  82  L, 
It.  A.  146 :  Evans  V.  Keystone  Gas  Co.  (N.  Y.) 
SO  L.  R.  A.  651 ;  Pine  Bluff  Water  &  Light  Co. 
V.  Schneider  (Ark.)  83  L.  R.  A.  866;  Schmeer 
T.  Gaslight  Co.  (N.  T.)  SO  L.  R.  A.  653 ;  Dow 
v.  Wlnnlpesaukce  Gas  &  Electric  Co.  (N.  H.) 
42  L.  K.  A.  56U  ;  Barrlckmaa  v.  Marlon  Oil  Co. 
(W.  Va.)  44  L.  R.*A.  92;  McKenna  v.  Bridge* 
water  Gas  Co..  (Pa.)  47  L.  R.  A.  790.^ 
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done  in  thia  case,  in  a  barrel  which  had  re- 
cently contained  any  quantity  of  charcoal  al- 
cohol or  liquids  having  like  properties. 

Defendant  was  responsible  for  "whatever 
consequences  might,  in  the  nature  of  things, 
occur  from  its  n^lect,  although  those  con- 
sequences were  such  as  oculd  not,  by  any 
ordinary  pnidcnoe  have  been  antidpated." 
The  accident  in  tliia  case  was  a  ocmsequHice 
of  the  act  of  the  defendant,  and  it  was  re- 
sponsiMe  therefor. 

Oil  City  etas  Co.  t.  Robitiaon,  99  Pa.  1 ; 
Pittslurgh  v.  Orier,  22  Pa.  54,  60  Am.  Dec. 
65 ;  Raydure,  W.  &  Co.  v.  Knight,  2  W.  N.  C. 
713;  Bell  v.  McClintock,  9  Watts,  120,  34 
Am.  Rep.  507;  Tissue  v.  Baltimore  <fi  0.  R. 
Co.  112  Pa.  91.  56  Am.  Kep.  310,  3  AU.  667. 

ileasrs.  Dabellt  Soott,  ft  Oordon,  for 
appellee: 

The  defendant  company  was  not  bound  to 
find  out  that  under  'Uie  conditions  this  bar- 
rel might  explode. 

Allison  Mfg.  Co.  v.  McCormiok,  118  Pa. 
619,  12  Atl.  273;  Augerstem  i^ones,  139 
Pa.  183,  21  Atl.  24;  Melohert  v.  Smith  Brew- 
ing Co.  140  Pa.  448.  21  Atl.  766;  Dooner  t. 
Delaware  A  B.  Canal  Co.  171  Pa.  581, 33  Atl. 
415. 

MaCollnm*  J.,  delivered  the  opinion  of 
the  court:  . 

The  plaintiff  insUtuted  this  suit  for  the 
purpose  of  obtaining  compensati<»i  for  an 
injury  which  he  alleged  he  rec^ved  through 
the  negligence  of  the  defendant  company. 
On  the  trial  of  the  case,  the  court,  adjudging 
the  testimony  introduced  to  establish  his 
claim  insufficient,  entered  a  judgment  of  com- 
pulsory nonsuit.  The  plaintiff  then  moved 
the  court  in  banc  to  taJce  it  off,  which  mo- 
tion, upon  hearing  had,  was  denied,  niis 
appeal  was  the  result  of  the  denial. 

The  plaintiff  testified  that  he  was  a  com- 
mon laborer,  employed  by  the  defendant  com- 
pany  to  work  in  its  Btorearoom.  The  princi- 
pal part  of  tlie  work  in  which  he  was  en- 
gaged was  the  recdving  and  arranging  of  its 
goods  in  accordance  with  inrtructiona  On 
tiie  day  he  received  the  injury  of  whidi  he 
complains,  he,  with  a  fellow  workman,  was 
employed  in  receiving  castings  brought  in 
barrels  from  Newark  to  East  Pittsburg. 
The  barrels  were  obtained  by  the  defendant's 
purchasing  agent  from  Walsh,  "who  was  a 
dealer  in  secondhand  barrels.  They  had 
originally  contained  oil,  alcohol,  turpentine, 
benzine,  whisky,  and  other  things."  The 
purpose  of  the  purchaaing  agent  was  to  ob- 
taiu  any  kind  of  strong  barrel  that  would 
h(4d  from  600  to  700  pounda  of  eastings. 
About  100  barrels  of  this  description  were 
purchased  tlie  agent*  and  used  in  the  re- 
moval f>f  the  castings,  as  above  stated.  The 
injury  received  by  the  plaintiff  was  caused 
by  an  explosion  of  a  barrel  he  and  Dugan 
were  inspecting  for  the  purpose  of  discover- 
ing the  number  upon  it.  According  to  the 
plaintiff's  own  teetimoiqr,  the  barred  was  in 
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a  place  "that  was  neariy  all  the  time  dark." 
To  the  question,  "Did  some  person  strike  a- 
match?''  his  answer  was,  "I  couldn't  sny  that 
he  did."  Duffy,  howev^,  testified  that  h*- 
saw  Purdy  and  Dugan  with  their  heads 
down  a^inst  the  baarel,  in  a  stooping  posi- 
tion ;  that  he  saw  Dugan  take  a  match  in  bis- 
hand,  and  light  it,  and  that  the  lighting  of 
the  match  was  immediately  followed  by  the- 
exptoeion.  This  testimony  is  uncontradicted^ 
and  no  one  questions  the  accuracy  of  itl 
There  is  no  testimony  in  the  case  which 
shows  that  the  defendant  company,  or  any~ 
person  connected  with  it,  knew  that  the  bar- 
rels used  as  above  stated  were,  under  any 
circumstances,  explosive;  nor  is  there  any- 
testiniony  showing  that  such  barrels  are  not. 
commonly  and  ordinarily  used  for  such  pur- 
poses at  manufactories,  or  that  they  are  iiv 
any  way  unsuitable  for  such  use.  It  seemft, 
therefore,  that  'the  testimony  introduced  in- 
support  of  the  j^aintiff's  claim  was  justly 
held  by  the  court  below  to  be  insufficient  u> 
charge  the  defoidant  oompany  with  n^i- 
gence.  To  be  relieved  from  liability  for  in- 
juries received  by  a  servant  from  the  use  of 
defective  materiaJs,  the  master  is  not  re- 
quired to  supply  the  beat  materials  known, 
or  to  subject  such  as  he  does  supply  to  an 
analysis  to  determine  what  hazard  may  be 
incurred  in  th^r  use.  Allison  Mfg.  Co.  v, 
MvCormick,  118  Pa.  519,  12  Atl.  273;  Au- 
gerstein  v.  Jones,  139  Pa.  183,  21  Atl.  24^ 
Alelchert  v.  Smith  Brewing  Co.  140  Pa.  448,. 
21  Atl.  7^5;  and  Dooner  v.  Delatcare  <£  H. 
Canal  Co.  171  Pa,  581,  33  Atl.  416.  From 
the  opinion  of  our  Brotiier  Mitchell  in  Titu9 
V.  Bi-adford,  B.  A  K.  R.  Co.  136  Fa.  626.  20> 
Atl.  618,  we  quote  the  following  as  relevant 
to  the  case  at  bar:  "Absolute  safety  is  un- 
attainable, and  employers  are  not  insurers. 
They  are  liable  for  tdw  oonsequencee,  not  oT 
danger,  but  of  n^Iigoice;  and  the  unbending, 
test  of  n^Iigence  in  m^oda,  madiinery, 
and  appliances  is  the  ordinary  usage  of 
the  business.  No  man  is  held  law  to  a 
higher  degree  of  Skill  than  the  fair  averags- 
of  his  profession  or  trade,  KoA  the  standard 
of  due  care  is  the  conduct  of  tbe  average  pru- 
dent man.  The  test  iA  negligence  in  employ- 
ers is  the  same,  and,  however  strongly  they 
may  be  oonvinoed  that  there  is  a  better  or 
less  dangerous  way,  no  jury  can  be  pennit- 
ted  to  say  that  the  usual  and  ordinary  way 
commonly  adopted  by  those  in  the  sune  busi- 
ness is  a  negligent  way  for  which  liability 
shall  be  imposed."  Many  cases  analogous  t» 
those  already  cited  might  be  referred  to  or 
included  herein,  but  it  is  not  thought  to  !>» 
necessary,  or  of  material  importance,  to  not» 
the  numerous  dedsions  in  accord  with  th» 
case  to  which  r^erence  has  been  made  above. 
We  have  examined  and  considered  all  th» 
cases  referred  to  in  the  plaintiff's  printed  ar- 
gument, and  are  not  convinced  that  they  nil* 
the  case  in  hand. 

Judgmetit  aprmtd,  _  .^,vL> 
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E.  D.  THOMPSON  et  oL,  Appts^ 

V, 

STATE  of  Tenneasee. 
(105  Tenn.  177.) 

1.  A»  Indtetmevt  for  attemvtlmip  to 
make  aa  nalawtnl  Male  of  the  dead 
1>odr  of  a  buman  b«lng  la  not  bad  for  dU' 
pUclty  on  the  groand  that  it  ebarsea  three 
■eparate  offeDaes,  mereiy  beeaose  It  recites 
a  mere  narrative  of  facta  leading  ap  to  the 
offense.  Including  statementa  that  the  accuaed 
failed  to  bur;  the  bodj,  and  that  tber  con- 
spired not  to  bury,  bat  to  sell,  It. 

a.  An  «naut1u»vlMd  sale  of  Ae  dead 
bodr  of  a  baman  being  for  galo  and  profit 
Is  a  common-law  mlademeanor  of  high  grade, 
and  ffiulum  in  se, 

5.  Aa  attempt  to  Malse  am  aalawfal 
mml^  of  the  dfad  body  of  «  hnnwn  being  li 
Itself  «  misdemeanor. 

4.  The  fact  that  oae  of  the  participants 
In  a  crime  was  a  mere  ayent  of  another 
doea  not  affect  bis  crimtnal  llablUtr  for  his 
acta. 

6.  PnalMhmont  of  two  or  more  persons 

for  the  Mume  crime  Is  to  be  Inflicted  as  If 
each  one  had  eommltted  the  crime  s^arat^. 

(Jus  25,  1000.) 

APPEAL  1^  defendants  from  a  jud^ient 
of  the  Criminal  Conrt  for  Sheftiy  Coun- 
t/  convicting  them  of  attempting  to  sell  a 
dead  bo^  for  purpoeea  of  oisseotion.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  T.  Moss  and  M.  B.  Nor- 
fleet  for  appellants. 

Mr.  Oeorse  W.  PieUe»  Attorney  Gen- 
eral, for  the  Btata. 

Caldwell,  J.,  delivered  the  opinion  of  the 
court: 

Frank  Thompson  and  E.  D.  Thompson  are 
under  conviction  for  a  joint  attempt  to  dis- 
pose of  and  sell  for  profit  and  gain  to  them- 
selves the  dead  body  of  Jennie  McQuire,  a 
paupor,  which  was  intrusted  to  them  for 
DUrial;  and  the  punishment  assessed  against 
each  of  them  is  a  fine  of  97SO,  and  imprison- 
ment in  the  county  workhouse  for  the  period 
of  eleven  months  and  twenty-nine  days. 
Having  appealed  in  error,  the^y  seek  a  re- 
versal for  numerons  reasons  assigned  by 
their  counsel. 

It  ia  said  in  the  first  place  that  the  indict- 
ment charges  three  separate  offenses  in  one 
count: — (1)  Failure  to  bury;  (2)  con- 
spiracy not  to  bury,  but  to  sell ;  (3)  attempt 
to  sell, — and  hence   that  the   motion  to 


quash  should  have  been  sustained  in  the 
lower  court,  and  should  now  be  sustained  in 
this  court.  The  indictment  does  state  that 
the  body  in  question  was  delivered  to  £.  D. 
Thompson,  county  undertaker,  for  barial; 
that  he  and  Frank  Thompson  confederated 
and  conspired,  not  to  bury,  but  to  dispose  of 
it  for  profit  and  gain  to  themselves,  and 
that  thereupon  they  packed  it  in  a  trunk 
and  shipped  it  away  for  the  purpose  of  sale, 
etc.  Yet  the  true  legal  import  of  the  charge, 
when  rightly  interpreted,  is  that  the  two  de- 
fendants made  a  joint  and  unlawful  attempt 
to  dispose  of  the  Dody  for  profit  and  gain  to 
themselves.  That  is  the  real  gravamen  of 
the  state's  action,  so  to  speak;  the  other 
parts  l>eing  in  the  nature  of  mere  description 
or  inducement,  and  largely  unnecessary.  It 
is  an  indictment  on  the  facts  of  the  case, 
with  some  superfluity  of  narration.  The 
statement  of  the  failure  to  bury  the  body  is 
not  to  be  taken  as  a  separata  and  distinct 
charge,  but  rather  as  a  mere  narrative  of  a 
fact  leading  up  to  the  offense  of  shipping  the 
Iwdy  away  for  unauthorized  sale;  and  the 
other  statement,  that  the  defendants  confed- 
erated and  conspired,  not  to  bury,  but  to  sell, 
the  body,  is  only  an  overformal  charge  of 
joint  action  on  their  part  in  the  attempted 
sale,  and  not  an  independent  charge  of  un- 
lawful conspirat^. 

Then,  does  the  Indictment  so  interpreted 
and  limited,  charge  an  offense  cognizable  in 
a  criminal  court?  Confessedly,  we  are  with- 
out a  statute  creating  such  an  offense. 
Hence,  unless  it  existea  at  common  law,  or 
can  properly  be  evolved  from  the  principles 
of  the  common  law,  either  of  which  would 
be  sufficient,  it  does  not  exist  at  all.  Civil- 
ized countries  have  always  recognized  and 
protected,  aa  sacred,  the  right  to  Christian  ■ 
burial,  and  to  an  undisturl^  repose  of  the 
human  body  when  buried.  The  wilful,  un- 
lawful, and  indecent  taking  and  carrying 
away  of  the  dead  body  of  an  unknown  per- 
son, with  the  intent  to  sell  and  dispose  of 
the  same  for  gain  and  profit,  to  the  scandal 
and  disgrace  of  religion,  and  in  contempt  of 
the  laws  and  customs  of  the  realm,  was  held 
to  be  an  Indictable  offense  in  Rew  y.  Oillew, 
Rubs.  &.  R.  C.  C.  S66,  note,  1  Russell,  Crimes, 
484,  and  the  disinterment  of  the  body  of  a 
human  I>eing  for  the  purpose  of  dissection 
was  held  to  be  indictable  at  common  law  in 
King  v.  Lynn,  2  T.  R.  734,  1  Leach  C.  L.  497. 
and  in  Kanavan's  Case,  1  Me.  226.  These 
cases,  and  many  others  with  kindred  rulings, 
are  dted  and  more  elaborately  stated  on 
l>ages  391,  31)2,  Roscoe,  Crim.  Ev.,  on  page 
464,  1  Russell,  Crimes,  and  in  note  11.  a. 


Note. — ^The  rights  In  respect  to  dead  bodies 
of  persons  have  been  considered  In  former  cases 
In  this  series  as  follows: 

As  to  right  of  action  for  mutilating  dead 
bodj.  see  Yonng  v.  College  of  Physicians  & 
Burgeons  (Md.)  31  L.  R.  A.  &40,  and  note  as 
to  power  of  coroners  to  order  post  mortem  ex- 
amination ;  see  also  Bume;  v.  Children's  Hos- 
pital (Haas.)  88  L.  B.  A.  418. 

Aa  to  llsblllty  for  disinterment  of  dead  botlj, 
fil  L.  B.  A. 


see  State  v.  UcLean  (N.  C.)  42  L.  B.  A.  721, 
and  Mote. 

As  to  dlspossl  and  control  of  corpse,  see  nole 
to  Lai-son  v.  Chase  (Ulnn.)  14  L.  B.  A.  65 ; 
Hackett  v.  Hackett  (U.  I.)  19  L.  R.  A.  5S8 ; 
Clioppln  T.  Daiiphln  (La.)  33  L.  B.  A.  133: 
Thompson  v.  Deeds  (Iowa)  35  L.  R.  A.  66; 
O'ltonnell  v.  Slack  (Cal.)  48  L.  B.  A.  868;  and 
Kejes  T.  Konktf  (Ulcb.)  44  L.  B.  A^iMS. 
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Stat9  T.  MoLeon  (N.  C.)  42  L.  K.  A.  733. 
One' of  the  other  cases  is  more  closely  re- 
lated to  that  now  before  the  court.  Of  it 
Roscoe  Bays :  "In  Reg.  v.  Feist,  Dears.  &  B. 
C.  C.  590,  27  L.  J.  M.  C.  N.  S.  104,  the  de- 
fendant was  master  of  a  workhouse,  and  had 
lawful  possesaioD  of  the  bodies  of  deceased 
paupers.  Ue  was  in  the  habit  of  having  the 
appearance  of  a  funeral  gone  through,  with 
a  view  of  preventing  the  relatives  requiring 
that  the  bodies  should  be  buried  without  be- 
ing subject  to  anatomical  examination ;  and 
the  jury  found  that  but  for  that  deception 
the  relatives  would  have  required  the  bodies 
to  be  BO  buried.  The  bodies,  instead  of  be- 
ing buried,  as  was  supposed  by  the  relatives, 
were  delivered  to  a  hospital  for  the  purpose 
of  undergoing  anatomical  examination,  and 
for  this  service  the  master  received  frtnn  the 
hospital  a  sum  of  money.  The  prisoner  was 
found  guilty  of  an  offense  at  common  law,  in 
disposing  of  a  body  for  the  purpose  of  dis- 
section. But  the  appellate  court,  though 
approving  that  finding,  held  that  he  was  pro- 
tected by  statute.    Roscoe,  Crim.  Ev.  p.  392. 

Bishop,  in  the  course  of  his  chapter  on 
"Protection  to  the  Public  Morals,  Religion, 
and  Education,"  employs  the  following  lan- 
guage, namely;  "Moreover,  as  tending  to 
corrupt  the  public  morals,  and  as  disturbing 
the  sensibiiitiea  of  the  people,  are  such  acts 
as  casting  the  dead  body  of  a  human  being 
into  a  river  without  the  rites  of  Christian 
sepulture;  the  stealing  of  a  corpse;  the  dig- 

g'ag  of  it  up,  where  buried,  or  convej'ing  of 
away  from  the  burial  ground  for  sale  or 
for  dissection;  and  the  selling,  for  dissec- 
*  tion,  of  the  dead  body  of  a  person  capitally 
eoniicted  and  executed,  when  the  sentence 
did  not  direct  such  disposition  of  it.  These 
are  all  indictable  offenses  at  the  common 
law."    1  Bishop,  Crim.  Law,  {  950. 

It  is  broadly  stated  by  numerous  author- 
ities that  every  attempt  to  commit  a  felony 
or  a  misdemeanor,  whether  the  attempted  of- 
fense be  such  at  common  law  or  by  statute, 
is  itself  a  misdemeanor  at  common  law. 
Clark,  Crim.  Law,  104;  Roscoe,  Crim.  Ev.  p. 
2S2;  I  Bishop,  Crim.  Law,  $683;  1  Russell, 
Crimes,  47 ;  and  citations  by  all  of  them. 
Bishop  says,  however,  by  way  of  exception 
or  qualification,  that  "no  mere  attempt  to 
commit  some  of  the  smaller  misdemeanors  is 
a  siilBcient  dereliction  from  duty  to  be  indict- 
able" ({  684),  and  that  "some  offenses  can- 
not have  the  appendage  of  attempt,  because 
of  their  little  magnitude"  (5  687).  The 
substance  of  the  rule  enunciated  in  the  sec- 
ond edition  of  3  Am.  &,  Eng.  Enc.  Law,  pp. 
252,  253,  is  that  an  attempt  to  commit  a  mis- 
demeanor is  not  indictable  at  common  law, 
when  the  offense  attempted  is  merely  malum 
prohibitum,  but  only  when  it  is  malum  in  ae, 
and  that  some  misdemeanors  that  are  mala 
in  se  are  of  such  a  nature  as  not  to  admit  of 
indictable  attemjrts  to  commit  them.  This 
court  held  in  WhiUaidea  V.  State,  11  Lea, 
474,  that  an  attempt  to  commit  a  misde- 
meanor that  "is  pui*ely  statutoiy"  Is  not  in- 
dictable at  the  common  law.  But,  without 
multiplying  citations,  or  dwelling  further 
upon  tlie  contrariety  of  opinion  in  the  par- 
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ticulan  Indicated,  It  maT  be  safely  stated 
that  the  authorities  are  oarmonioua  on  the 
proposition  that  the  unauthorized  disposi- 
tion and  sale  of  the  dead  body  of  a  human 
being  for  gain  and  profit  is  a  common-law 
misdemeanor  of  high  grade,  and  malum  in 
96,  and  that  an  unsuccessful  attempt  to  com- 
mit that  offense  is  itself  a  misdemeanor  in- 
dictable and  punishable  at  the  common  law. 
It  follows,  therefore,  that  the  present  indict- 
ment, which  charees  such  attcnnpt,  and  that 
only,  is  good,  and  that  the  motion  to  quaah 
was  properly  overruled. 

The  other  objections  ur^;ed  against  the 
judgment  below  do  not  require  elaborate  con- 
sideration. Of  those  directed  against  the 
court's  rulings  as  to  the  admissibility  of 
certain  evidence,  and  against  the  charge  to 
the  jury,  it  is  auffldant  to  Bay  generally  that 
none  of  them  presBnt  aqy  Terersible  error. 
The  evidence  of  gnilt  on  the  part  of  «aeh 
defendant  is  plenary.  It  shows  that  Jennie 
McGuire,  a  white  woman  and  pauper,  died 
in  th.e  poorhouse  of  Shelby  county,  Tennep- 
see;  that,  after  suitable  preparation,  her 
dead  body  was,  by  direction  of  the  superin- 
tendent of  that  institution,  delivered  to  the 
defendant  E.  D.  Thompson,  as  county  under- 
taker,  for  burial ;  that  thereafter  he  and  the 
other  defendant,  Frank  Thompson,  who  was 
in  his  employment,  placed  the  body  in  a 
short  metal  box,  which,  after  sealing,  they 

fmt  in  a  trunk ;  that  this  trunk,  when  secure- 
y  locked,  and  three  others,  each  containing 
the  dead  body  of  a  negro  similarly  packed, 
were  by  them  shipped  to  St.  Louis,  Miasouri, 
where  the  defendant  Frank  Thompson  was 
apprehended  by  ofGcers  of  the  law  with  the 
four  trunks  and  their  contents  in  his  charge, 
and  whence  they  were  to  be  transported,  at 
his  instance,  to  Keokuk,  Iowa,  under  a  ficti- 
tious name,  but  in  fact  for  a  certain  person 
of  that  city,  who  was  to  pay  $50  for  each  of 
the  four  bodies,  for  purposes  of  dissection. 
The  defendants  are  not  protected  by  chapter 
200  of  the  Acta  of  1896,  which  provides  for 
the  diapoailion  of  certain  unclaimed  bodies, 
because  they  made  no  effort  to  comply  with 
the  requirements  of  that  act,  but  pursued 
thdr  own  course,  without  reference  to  it. 
They  are  equally  without  the  protection  of 
the  last  clause  of  {  6776  of  Shannon's  Code, 
which  authorizes  dissection  "by  consent  of 
relatives,"  for  they  had  no  such  consent. 
The  only  surviving  relative  of  Jennie  Me- 
Uuire,  BO  far  as  known,  was  a  brother  resid- 
ing in  another  state,  and  he  seems  to  have 
been  entirely  ignorant  of  her  death  until 
after  her  body  had  been  taken  to  St.  Louis. 
The  only  authority  the  defendants  had  in 
respect  of  this  body  was  to  give  it  decent 
burial,  and  that  authority  was  violated  in 
the  manner  already  stated;  and  that,  too, 
long  after  E.  D.  Thompson  had  been  ad- 
monished a  proper  representative  of  the 
county  that  he  had  no  right  to  sell  for  dis- 
section bodies  intrusted  to  him  for  burial. 

It  is  of  no  legal  consequence  that  Frank 
Thompson  may  have  been  but  an  employee 
of  his  codefendant,  nor  that  one  of  them 
may  have  done  more  than  the  other  in  un- 
lawful  effort  to  di.g«  o,g^|f^tod,. 
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rinee  the  erimlnal  law  does  not  recognize  the 
dvil  nifttioa  of  principal  and  agent,  and 
treats  all  participants  in  the  commission  of 
a  misdemeanor  aa  joint  principals.  Alkina 
T.  State,  95  Tenn.  474,  32  S.  W.  391;  White- 
midea  v.  State,  11  Lea,  475. 

The  ofTense  of  which  the  defendants  have 
been  convicted  is  punishable  hj  both  &ne  and 
impriBonment,  or  by  either  (1  Bishop,  Grim. 
Law>  S  719) ;  and  after  the  jmy  had  found 
than  guilty  and  assessed  a  fine  against 
them,  it  was  vithin  the  province  of  the  trial 
judge,  in  the  exercise  of^  a  sound  discretion, 
to  superadd  imprisonment,  as  be  did. 
Though  joint  actors  in  the  commission  of  the 
same  offense,  and  jointly  tried  and  convicted, 
it  was  proper  that  punishment  be  inflicted 
upon  the  defendants  separately,  as  if  eacli 
had  committed  the  offense  alone  (Id.  {  732), 
and  each  ie  bound  to  respond  in  full  to  his 
own  wparate  sentence;  eatiafaction,  in 
whole  or  in  part,  of  that  against  one  of  them 
not  eaUsfying  that  against  the  other  one,  in 
any  sense  or  to  any  extent. 

Let  the  judgment  (e  affirmed. 


CHATTANOOGA  KLECTRIO  KAILWAY, 
Appt., 

V. 

Isaac  B0DD7. 


(lOS  Tenn.  066.) 

A  venwB  leavtns  a  street  «av,  wlio 
paaiea  bcklad  It  and  la  then  atraclc 
by  a  car  oa  a  parallel  tvaeb,  no 
loBtfer  a  paefleacer  to  whom  tbe  street- 
rallwar  company  owes  the  eztraordlnary  de- 
gree of  can  -.a  which  passengers  are  entitled, 
but  Is  to  be  deemed  only  «  traveler  on  the 
blghwaj. 

(October  8,  1900.) 

APPEAL  by  defendant  fr<Hn  a  judgment  of 
the  Circuit  Court  lor  Hamilton  County 
In  favor  of  plaintiff  in  an  action  brought  to 
reeofer  damages  for  pereonal  injuries  al- 
leged to  have  been  oaueed  by  defendant's 
negligence.  Reversed. 

The  facts  axe  stated  In  the  opinion. 
Uettirs.  Browm  Jb  Sparloolc  for  appel- 
lant. 

Ueeara.  Bloom  4fe  Boddy  and  Frltehavd 
Jk  Slsar  for  appellea 

Beard,  J.,  delivered  the  (pinion  of  the 
eoort: 

The  defendant  in  error  boarded  a  car  of 

Nora. — As  to  when  relation  of  passesger  to 
■treet  rallwar  terminates,  see  former  ease,  in 
tbis  eertes,  of  Creamer  v.  West  Bind  Street  B. 
Co.  (Hasa)  16  L.  R.  A.  490. 

As  to  dut7  of  street-railway  company  to 
passenger  after  leaving  car,  see  ClnclDnatl 
Straet  R.  Co.  v.  Bnell  (Ohio)  82  U  B.  A.  876 ; 
Gargan  v.  West  End  Street  B.  Co.  (Hasa)  40 
L.  R.  A.  421. 
fil  L.  R.  A. 


the  plaintiff  in  error,  which  ran  north  on 
Whiteside  street,  in  Chattanooga.  His  point 
of  destination  was  the  intersection  of  that 
street  with  Lewis  street.  When  this  place 
was  reached,  the  ear  was  stopped  and  he  waa 
invited  to  alight.  To  do  this  he  passed  to 
the  back  platform,  and  thence  down  the 
steps.  After  reaching  the  ground,  and  while 
the  car  was  standing  sUll,  he  passed  around 
its  rear  end,  intending  to  eross  {as  was  hia 
habit,  and  as  his  Inu^ness  called  bim)  to  the 
for  side  of  Whiteside  streets  About  IS  in- 
ches or  2  feet  front  the  track  on  which  the 
car  stood  which  he  was  leaving,  there  ran 
a  parallel  track  used  for  the  passage  of 
the  cars  of  the  same  company.  In  the  act 
of  stepping  betwera  the  rails  of  this  parallel 
track,  he  was  struck  by  a  south-bound  car 
which  was  running  at  such  a  rate  of  speed 
that,  After  having  knocked  him  down,  it 
dragged  him  a  very  considerable  distance  be- 
fore it  oould  be  brought  to  a  standstill.  The 
result  was  eerious  personal  injuries,  lor 
which  he  obtained  a  substantial  recovery  in 
this  action.  Upon  this  appeal  in  error  1^ 
the  railway  conipauy  a  number  of  assign- 
ments of  error  were  made  upon  the  action 
of  the  trial  court,  only  one  of  which  will 
be  embraced  in  this  written  opinion.  The 
others,  being  less  important,  will  be  dis- 
posed of  orally. 

The  trial  judge,  after  properly  stating  to 
the  jury  that  if  they  found  that  plaintifT 
and  defendant  were  guilty  of  negligence 
which  contributed  proximately  to  the  injury, 
or  if  they  found  Uiat  want  of  care  on  the 
part  of  the  plaintiff  was  the  proximate  cause 
of  the  aendent,  the  action  must  fail,  then 
added:  "If  the  proctf  whvwe  that  the  plain- 
tiff was  a  passenger  on  one  of  the  defendant's 
earn,  and  he  had  alighted  from  the  ear  upon 
which  he  had  been  transported,  and  in  at- 
tempting to  leave  at  the  point  of  his  destina- 
tion, to  go  to  his  business,  he  was  injured 
by  another  car  being  operated  by  the  defend- 
ant company,  while  attempting  to  cross  be- 
hind the  car  from  which  he  had  alighted, 
that  be  would  still  be  cuneidered  a  passen- 
ger, .  .  .  and  the  defendant  would  owe 
him  a  high  or  extraordinary  degree  of  care 
to  protect  him.  ...  He  has  the  Ic^al 
right  to  cross  the  track  and  go  to  his  des- 
tination in  safety,  and  the  defendant  was 
bound,  in  the  hi<;he8t  degree,  that  he  was 
exposed  to  no  peril."  It  is  obvious  that  tlio 
situation  in  which  the  defendant  in  error 
was  placed  jubt  before  and  at  the  moment 
he  received  this  injury,  while  such  as  to  re- 
quire prudence  on  his  part*  at  the  same  time 
impoeed  the  duty  of  diligent  attention  upon 
the  railway  company  to  see  that  he  reeeived 
no  injury  from  anything  under  its  oontr*^. 
The  conductor  and  motorman  on  the  ap- 
proaching car,  seeing  that  the  north-bon^ 
car  had  stopped  at  the  eroasing,  were  bound 
to  know  tiiat  passengers  were  alight- 
ing from  or  getting  on  it   If  alighting,  they 
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that  ihej  (rouM  come  oui  from  behind  the 
car  to  cross  l^e  street,  and  in  doing  bo  would 
be  put  in  pexil  bj  the  api^oaching  ear,  un- 
less it  was  under  perfeot  control.  That  the 
care  required  of  the  plaintiff  in  error  was 
proportioned  to  the  danger  more  or  less  in- 
cident to  the  situation  is  obvious,  but  did 
the  passenger  relation  between  the  common 
carrier  and  the  defendant  in  error  exist  at 
the  moment  of  the  injury  complained  of,  so 
tAiat  the  law  imposed  in  his  favor^  upon 
the  railway  oompany,  the  extraordinat^  de- 
gree of  oare  required  by  this  instructiOD? 

On  this  question  there  is  a  oonflict  of  au- 
thority, but  we  think  the  more  reasonable 
view  is  that,  where  a  man  who  has  traveled 
on  a  street  car  st^s  from  the  car  upon  the 
street,  this  terminates  his  rela>tion  and  rights 
as  passenger,  and  the  railway  company  is 
not  responsible  to  him,  as  carrier,  for  the 
condition  of  the  street,  or  for  his  safe  pas- 
sage from  the  car  to  the  sidewalk.  Where 
a  common  carrier  has  the  exclusive  control 
or  occupation  of  ite  tracks  and  stations,  and 
can  arrange  and  manage  them  as  it  sees  fit, 
it  may  be  properly  held  that  a  person  intend- 
ing to  take  paass^  upon  or  leave  a  train 
sustains  the  relation  of  a  passenger  in  leav- 
ing or  approaching  the  cars  at  a  station; 
but  one  who  steps  upon  a  street-railway 
car  to  the  street  is  not  upon  the  premises 
of  the  railway  company,  but  upon  a  public 
place,  where  he  has  the  same  rights  with 
every  other  occupier,  and  over  which  the 
oompany  has  no  control.  His  rights  are 
those  of  a  traveler  upon  the  highway,  and 
not  of  a  passenger.  Creamer  v.  Weet  End 
Street  Jt.  Co.  130  Mass.  320,  16  L.  R.  A. 
490,  31  N.  E.  391. 

If  tlie  limitation  indicated  in  the  forego- 
ing paragraph  was  not  adopted,  it  would  be 
difficult  to  Buggeet  one  resting  upon  a  satis- 
factory basis.  Take  the  case  at  bar.  If  the 
passenger  relation  did  not  determine  when 
the  defendant  safely  alighted  from  tiie  car, 
when  would  it  end?  Would  it  continue  on- 
ly while  he  was  crossing  the  parallel  trade, 
or  until  he  had  Teached  a  point  of  compara- 
tive safety  on  the  far  side  of  the  street? 
Or  if,  after  reaching  the  ground,  he 
had  directed  his  steps  to  the  other  side  of 
the  street,  would  it  have  continued  untjl  he 
had  reached  the  pavement?  We  think  that 
the  Massachusetts  supreme  court  was  wise 
in  adopting  the  rule  that  this  relation  termi- 
nated the  moment  the  passenger  descended 
to  the  street.  This  is  a  flx^  point,  free 
from  all  speculation  or  uncertainty.  In  ac- 
cord with  thia  will  be  found  the  caees  of 
Cewtrai  R.  Co.  t.  Peacock,  69  Md.  257,  14 
Atl.  700;  Buzhy  t.  PhiiadelpMa  Traction 
Co.  120  Pa.  ASO,  17  Atl.  895;  PUUt  v.  Forty- 
acooiid  Street  d  O.  Street  Perry  R.  Co.  4 
Thonip.  &  C.  406,  2  Hun,  124.  We  think  the 
trial  judge  was  in  error  in  announdng  a 
difTerent  rule,  and,  as  this  error  may  have 
materially  alTected  the  juryintheirconsidera- 
tion  of  tite  case,  we  are  eonetrained  to  re- 
va-ee  and  remand  for  a  new  trial. 
SI  L.  B.  A. 


1  CHATTANOOGA  RAPID  TRANSIT  COM- 
PANY, Impleaded,  etc,  Appt., 

V. 

George  £.  VENABLE. 

(lOS  Tenn.  460.) 

A  nlffbt  watchman  at  a  railroad  <erot 
wtko  boardB  a  train  near  bla  home  to 
ride  to  the  depot  and  report  his  readiness 

to  return  to  duty  tbe  coming  night,  after  be- 
ing off  duty  a  few  days,  has  the  rights  of  a 
passeoger  In  case  he  Is  Injured  by  the  car- 
rier's negligence,  although  be  Is  riding,  in 
violation  of  a  rale  of  the  company,  wltbout  a 
pass  or  pigment  of  fare,  bat  with  the  implied 
permlssloa  of  the  oondnctor,  who  has  nec- 
lected  to  mtoree  the  role. 

(October  18,  1900.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hamilton 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  defend- 
ant's negligence.  Affirmed, 
The  facts  are  stated  in  the  opinion, 
ifr.  William  T.  Mnnmy,  for  appellant: 
Where  an  engineer,  while  under  pay  of 
the  company  and  under  direction  of  the 
yard  master,  takes  an  engine  and  passenger 
coach  some  2  miles  down  the  track,  and 
brings  a  earful  of  the  company's  empi<^ees 
to  attend  a  meeting,  and  returns  the  same, 
the  yard  master  acting  as  conductor,  there 
is  some  evidence  to  establi^  the  relation  of 
carrier  and  paaseiwor,  though  there  is  no 
evidence  that  any  ures  were  paid. 

Bryant  v.  Chicago,  St.  P.  U,  d  O.  R.  Co. 
4  C.  C.  A.  146,  18  U.  a  App.  115,  6S  Fed. 
Hep.  997. 

An  employee  in  charge  of  a  train  engaged 
in  carrying  persons  over  the  line  of  the 
road  will  be  presumed  to  have  authority 
from  the  carrier  to  accept  eueh  persons  as 
passengers. 

Ibid. 

A  popcorn  vender  who  'bravelB  <m  a  train 
under  a  contract  with  the  compaigr  to  pay 
a  certain  sum  annually  in  mon^,  and  to 
supply  the  passengers  with  ice  water,  is  a 
passenger  while  so  traveling,  and  not  an  em- 
ployee. 

Com.  V.  Vermont  <£  M.  R.  Co.  108  Uass. 

7,  n  Am.  Rep.  301. 

Nora. — ^For  railroad  employees  or  officers  as 
pessengen,  see  earlier  cases  In  this  series  as 
follows:  Texas  *  P.  B.  Co.  v.  Smith  (C.  C. 
App.  6th  C.)  31  L.  R.  A.  821.  and  note;  DoyI* 
V.  Fltchburg  R.  Co.  (Mass.)  S3  L.  R.  A.  844; 
McNalty  v.  Pennsylvania  K.  Co.  (Pa.)  S8  L.  R. 
A.  376 ;  lannone  v.  New  York,  N.  H.  ft  B.  R. 
Co.  (R.  I.)  40  L.  R.  A.  no :  and  Louisville  A 
N.  R.  Co.  V.  Weaver  (Ky.)  BO  L.  R.  A.  381. 

As  to  person  riding  unlawfully  tiy  permisslna 
of  employee,  see  Wagner  v.  Missouri  P.  R.  Co. 
(Ho.)  8  L.  B.  A.  166:  Wtaltabeed  v.  at.  Lonls, 
I.  M.  ft  8.  R.  Co.  (Uo.)  6  L.  R.  A.  409:  Ue- 
Veety  v.  St.  I'aul.  M.  &  H.  R.  Co.  (Mlon.)  11 
L.  R.  A.  174 :  Woolsey  v.  Chicago,  B.  ft  Q.  R. 
Co.  (Neb.)  25  I..  R.  A.  TO;  LoalsvIUe  ft  N.  R. 
Co.  V.  Halley  (Tenn.)  27  L.  R.  A.  649;  and 
CoDdran  v.  Chicago,  M.  ft  St.  P.  B.  Co.  (C.  C 
App.  8th  C.)  28  L.  B.  A.  1 
Digiiized  by  VjOOy  Ic 
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One  einpl<^ed  hf  *  railroad,  and  carried 
'to  and  from  bis  work  as  part  of  his  wages 
"Was  held  not  to  be  in  the  employ  of  the 
-«ompait7  while  being  ho  carried,  but  a  pas- 
-senger,  and  entitled  to  protection  as  such. 

O'Donnell  v.  Allegkenif  Valley  B.  Co.  69 
Pa.  239,  98  Am.  Dec.  336}  Btate  uee  of  Abell 
T.  Western  Jf arylond  R.  Co.  68  ISd.  433 ; 
'GUlenwater  t.  Madiaon  d  I.  R.  Co.  6  Ind. 
:339,  61  Am.  Dec.  101 ;  Jlew  York,  L.  E.  &  IF. 
R.  Co.  V.  Hums,  61  N.  J.  L.  340,  17  Atl. 
€30 ;  Foi-t  Worth  rf  D.  C.  R.  Co.  T.  Maoknejf, 
83  Tex.  410,  18  S.  W.  949;  Perry  v.  Lansing, 
17  Hun,  34;  Gray  v.  Philadelphia  d  R.  R. 
■'Co.  24  Fed.  Hep.  108;  Baltimore  d  O.  R.  Co. 
-w.  State  use  of  Trainor,  33  Md.  642. 

The  existence  at  tha  contract  of  carria^, 
«R  a  fact,  llxes  the  liability;  and  the  law 
finds  an  adequate  consideration  for  a  con- 
tract of  gratuitous  carriage  in  the  doctrine 
that  the  confidence  induced  by  undertaking 
any  service  for  another  is  a  sufficient  legal 
-consideration  to  create  a  duty  in  the  per- 
formance of  it. 

Cogga  t.  Bmard,  1  Ld.  Raym.  909^  1 
'.Smithf  Lead.  Caa.  199;  Fhiladaphia  d  R. 
Jt.  Go.  y.  Derby,  14  How.  468.  14  L.  ed.  502; 
Waterbury  r.  New  York  0.  d  E.  R.  R.  Co, 
17  Fed.  Sep.  671 ;  Qillenwater  t.  Uadiaon 
■d  1.  R.  Co.  5  Ind.  339,  61  Am.  Dec.  101; 
■Oleveland,  C.  C.  d  8t.  L.  R.  Co.  v.  Eetcham, 
133  Ind.  346,  19  L.  R.  A.  339,  33  N.  E.  116; 
Ohio  d  id,  R.  Co.  V.  Selhy,  47  Ind.  479,  17 
Am.  Rep.  719;  Ohio  d  if.  R.  Co.  v.  Ifiekleaa, 
71  Ind.  271;  Rose  t.  Dee  Moinee  Valley  R. 
•Co.  39  Iowa,  246;  Btate  uee  of  Abetl  v. 
Western  Maryland  R.  Co.  63  Md.  483;  Todd 
■y.  Old  Colony  d  F.  River  R.  Co.  7  Allen,  207, 
■88  Am.  Dee.  679;  Flint  d  P.  M.  R.  Co.  v. 
Weir,  37  Mich.  Ill,  26  Am.  Rep.  499; 
-Jacobua  V.  Bt.  Paul  d  C.  R.  Co.  20  Minn. 
125.  Gil.  110,  18  Am.  Rep.  360;  Lemon  v. 
■Chanslor,  68  Mo.  340,  30  Am.  Rep.  799; 
-Buffalo,  P.  d  W.  R.  Co.  v.  O'Hara,  12  W.  N. 
C.  473;  PenneylvMia  R.  Co.  v.  Butler,  67 
Pa.  336;  Qutf,  0.  d  B.  F.  R.  Co.  t.  MeGown, 
-45  Tez.  640 ;  Prince  t.  /ntemHtional  d  G.  H. 
~R.  Co.  64  Tec.  144;  Amuic  T.  Milwaukee  d 
If.  R.  Co.  67  Wis.  46,  68  Am.  Sep.  848,  30  N. 
-  "W.  282. 

A  passenger  is  not  deprived  of  his  right 
-of  redress  for  injuries  sustained  through  the 
negligence  of  a  carrier,  merely  because  he 
was  being  carried  gratuitously,  he  being  a 
""■teamboat  man,"  and  it  being  the  custom 
-to  carry  such  persons  fne. 

The  New  World  v.  King,  16  How.  469,  14 
li.  ed.  1019. 

Persons  riding  free  1^  consent  of  the  com- 
pany fairly  obtuned  ara  to  be  conaidered  as 
paBsengers. 

Auatin  v.  Oreat  Western  R.  Co.  L.  R.  2  Q. 
B.  442;  T'odd  v.  Old  Colony  d  F.  River  K. 
■-Go.  3  Allen,  18,  80  Am.  Dec.  49;  Philadel- 
ohia  d  R.  R.  Co.  T.  Derhy,  14  How.  468,  14 
L.  ed.  602;  Jacobua  r.  Bt.  Paul  d  C.  R.  Co. 
20  Minn.  125,  Gil.  HO,  18  Am.  Rep.  860; 
Rote  V.  Dea  Moinea  Valley  R.  Co.  39  Iowa, 
246;  Grand  Trunk  R.  Co.  v.  Btevens,  95  U. 
9.  666,  24  U  ed.  535;  Pittsburg,  A.  d  If. 
J»o««.  jr.  Co.  V.  Caldwell,  74  Pa.  421 ;  Wash- 
Mtm  T.  liaahmlle  d  0.  R.  Co.  8  Head*  638, 
-S1L.R.A. 


76  Am.  Dec.  784;  Wilton  r.  Middlesex  R. 
Co.  107  Mass.  108,  9  Am.  Rep.  11,  125  Mass. 
130;  Sherman  v.  Hannibal  d  8t.  J.  R.  Co. 
72  Mo.  C2,  37  Am.  Rep.  423;  Buck  v.  Peo- 
ple'a  Street  R.  Electric  Light  d  P.  Co.  46 
Mo.  App.  565;  Thompson  v.  Yazoo  d  M. 
Valley  R.  Go.  47  La.  Ann.  1107,  17  So.  503. 
Meaara.  Priteluwd  Jfe  Slsor  for  appellee. 

Beard,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error,  at  the  time  of  the 
injury  he  complains  of  in  this  action,  wan 
in  the  service  of  the  plaintiff  in  error.  Uia 
chief  duty  was  that  of  night  watchman  at 
the  company's  depot  in  Chattanooga. 
Ckmi^ed  with  this,  however,  during  his 
watch  he  was  required  to  stand  at  the  gate 
which  shut  off  the  railroad  tracks  from  the 
station,  and  examine  the  tickets  of  parties 
seeking,  and  direct  them  to,  its  trains.  On 
account  of  a  slight  injury  previously  re- 
ceived, he  had  laid  off  from  service  for  a  few 
days.  About  8: 30  o'clock  of  the  morning  of 
the  day  of  the  accident  in  question  in  this 
case  be  boarded  me  of  the  trains  of  the 
plaintiff  in  error  at  a  point  near  his  home, 
a  short  distance  outside  of  Chattanooga,  to 
ride  to  the  station  or  depot  of  his  employer, 
to  report  his  readiness  to  return  to  duty 
the  coming  night.  Just  before  reaching  his 
destination  the  train  on  which  he  was  riding 
had  a  head-end  collision  with  a  train  of  the 
Chattanooga,  Rome,  A.  Southern  Railway 
Company,  which,  under  a  contract  with  the 
plaintiff  in  error,  had  the  right  to  uee  its 
tracks  at  intervals.  The  injury  for  which 
the  defendant  sues  resulted  irom  this  ooUi- 
sion.  Both  companies  were  defendants  in 
this  action,  and  there  was  a  verdict  against 
both.  A  new  trial  was  granted  the  Chatta- 
nooga, Rome,  &,  Southern  Railway  Company, 
and  disallowed  as  to  the  Chattanooga 
Rapid-Transit  Company,  and  the  ease  is  be- 
fore us  on  its  appeal  in  error. 

The  dedaration  alleged  n^ligenee  on  the 
part  of  the  two  railway  companies,  but  there 
was  no  evidence  to  sustain  the  averment. 
The  case  waa  rested,  by  the  plaintiff  below, 
on  the  proof  of  the  accident,  the  resulting 
injury,  and  a  presumption  of  n^ligence 
arising  from  the  accident.  The  chief  con- 
troversy in  the  case  was  as  to  the  status  of 
the  defendant  in  error  at  the  time  of  the 
accident,  or,  rather,  aa  to  the  relation  he 
then  sustained  to  the  plaintiff  In  error.  The 
insistence  of  the  rapld-trcnslt  company  was 
that  Venable  was  an  employee  of  the  com- 
pany riding  on  one  of  its  trains,  in  full 
knowledge  of  the  fact  that  he  was  violating 
one  of  its  rules,  which  forbade  anyone  to  ride 
without  the  payment  of  fare  or  a  pass  from 
a  superior  officer,  and  in  doing  so  he  was  a 
trespasser,  to  whom  no  duty  was  owed  save 
not  to  inflict  upon  him  wanton  injury.  On 
the  other  hand,  the  contention  of  the  defend- 
ant in  error  was  that  he  waa  a  passenger,  en- 
titled to  all  the  protection  which  the  law 
attaches  to  the  passenger  relation.  On  this 
point  the  testimony  of  the  plaintiff  below 
was  that  ever  since  his  employment  by  the 
company  he  had  ridden  on  its  trains  to  and 
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from  blB  work  without  a  pass  or  the  pay- 
meot  of  fare,  and  his  right  to  do  so  had 
never  heen  questioned  by  any  of  the  con- 
ductors or  other  officers  of  the  company,  and 
that  he  had  never  heard  of  any  rule  requir- 
ing an  emplc^ee  to  exhibit  a  pass  or  pay 
fare  in  order  to  ride.  On  the  other  hand, 
the  conductor  of  the  train  testified  there 
was  a  rule  of  the  company  posted  in  con- 
spicuous places,  by  which  conductors  were 
forbidden  to  permit  parties  to  ride  without 
a  pass  or  the  payment  of  fare,  save  em- 
ployees of  the  conipaDy  going  to  or  return- 
ing from  their  work,  and  that  he  had  called 
the  attention  of  Yenabla  to  this  rule  more 
than  once,  and  had  said  to  him  on  such  oc- 
easlons  that  he  must  either  pay  his  fare  or 
get  a  pass.  He*  admitted,  however,  he  had 
never  enforced  this  rule  against  him  or  any 
other  employee  of  the  company,  and  that  on 
the  morning  of  the  accident,  and  a  little 
while  before  it  occurred,  he  saw  Venable  on 
the  train,  but  did  not  demand  fare  from 
Mm.  On  the  point  raised  by  this  testimony 
of  the  conductor,  the  trial  judge  said  to  the 
jury  that  "if  the  p1ainti£F  had  been  notified 
that  be  would  not  be  allowed  to  ride  on  its 
train  by  virtue  of  his  position  as  an  em- 
ployee of  the  road,  and  had  been  notified 
that  he  could  not  ride  on  its  trains  without 
a  pass  or  the  payment  of  fare,  and  he  was 
undertaking  to  ride,  at  the  time  he  claims 
to  have  been  injured,  without  a  pass  or  the 
payment  of  fare,  and  if  there  is  nothing  in 
the  evidence  to  show  he  was  on  the  train 
by  the  consent  or  permission  of  the  con- 
ductor, he  would  not  be  entitled  to  recover." 
Again,  putting  his  ^iew  of  the  law  on  this 
stibject,  80  as  to  save  all  misapprehension 
on  the  part  of  the  jury,  he  says:    "If  the 

Sroof  shows  that  the  plaintiff  was  on  the 
efendant's  [rapid-transit  company's]  train 
with  the  knowledge  or  by  the  consent  of  the 
conductor,  then  he  occupied  the  position  of 
a  stranger,  and  not  that  of  an  employee  to 
the  defendant  company,  and  It  would  owe 
him  the  same  duty  that  a  common  carrier 
owes  a  passenger  for  hire.  .  .  .  And  if 
he  was  on  the  train  under  that  state  of 
facts,  and  the  proof  shows  there  was  a  bead- 
end  collision,  .  .  .  the  law  would  pre- 
sume that  there  was  negligence  on  the  part 
of  the  defendant  the  rapid-transit  oompany, 
and  ^our  verdict  should  be  for  the  plainUn, 
provided  he  was  injured." 

It  is  insisted  that  there  is  error  in  this 
charge  of  the  court.  A  railroad  company, 
beyond  question,  has  the  right  to  make  and 
.enforce  reasonable  rules  for  the  control  of 
its  trains  and  persons  thereon,  not  only  to 
provide  for  the  security  of  its  passengers  and 
employees  (Louitmlle  d  N.  R.  Co.  v.  Wilson, 
88  Tenn.  316,  12  8.  W.  720),  but  to  protect 
itself  from  imposition  and  wrong  <  1  Elliott, 
Bailroads,  9  199),  and  such  rules  cannot  be 
abrogated  by  subordinate  employees  ( 4 
Elliott,  Railroads,  S  1600).  In  recognition 
of  this  unquestioned  right  upon  the  part  of 
the  company,  and  the  Tack  of  power  of  the 
subordinate  to  wilfully  abrogate  such  a 
rule,  in  Louisville  rf  A'.  R.  Co.  v.  Hailey,  94 
Tenn.  383,  27  L.  R.  A.  549,  29  S.  W.  367,  it 
«1  L.  R.  A. 


was  held  that  a  party  who  was  injured  while 
traveling  on  a  freight  train  was  not  entitle<l 
to  recover  where  he  induced  a  conductor  to 
violate  a  known  rule  of  the  railroad  com- 
pany, which  forbade  the  taking  of  passen- 
gers on  a  freight  train  without  a  permit 
from  the  supenntendent.  If,  therefore,  the- 
instruction  of  the  trial  jnd^  is  to  be  taken 
as  announcing  a  contrary  view,  it  would  un- 
doubtedly be  error.  But  we  do  not  so  un- 
derstand it.  It  must  be  considered,  and  was- 
no  doubt  so  understood  by  the  jury,  in  the 
light  of  the  evidence  of  the  case  relied  on 
by  the  defendant  company.  As  has  beei» 
seen  from  the  testimony  of  the  conductor, 
he  had  never  exacted  fare  from  Venable  oi» 
any  occasion  when  traveling  on  his  train. 
The  moat  he  had  ever  done  was  to  call  hia 
attention  to  the  rule,  and  then  permit  him 
to  travel  unmolested.  He  had  at  no  time 
put  defendant  in  error  to  the  alternative  of 
paying  his  fare  or  getting  off,  as  he  had  ne 
pass,  nor  did  he  the  morning  of  the  accident. 
Before  it  hapened  he_  saw  Tenable  riding^ 
in  his  train,  yet  he  did  not  approach  him. 
lie  not  only  did  not  ask  him  for  fare,  but 
he  makes  no  pretense  of  a  purpose  on  hia 
part  to  do  so.  The  presumption  is  that 
everyone  not  an  onployee  in  the  service  of 
the  company  in  running  the  train,  and 
traveling  openly  in  the  coaches  upon  a  pas- 
senger train,  is  a  passenger,  and  if  ridine 
with  tho  knowledge  of  the  condnctor^  aiu 
mthout  interference  from  him,  that  he  has 
been  accepted  by  the  company  as  such.  4 
Elliott,  Bailroads,  }  1578,  and  eases  cited  in 
notes.  The  fact  that  he  is  riding  without 
the  payment  of  fare  makes  him  none  the  less 
tho  stranger  or  passenger.  Washburn  v- 
Nashville  d  C.  R.  Co.  3  Head,  638,  75  Am. 
Dec.  784.  And  it  is  evident  that  such  a  per- 
son cannot  he  converted  into  a  trespasser 
until  he  redsts  or  .refuses  to  comply  with 
the  reasonable  demand  of  him  who  is  in 
charge  of  the  train  to  pay  hie  fare.  That 
person  is  the  conductor.  He  is  the  alfer 
ego  of  the  master,  clothed  with  authority  to 
control  the  train,  and,  among  other  things, 
to  determine  who  shall  or  shall  not  t>» 
carried  on  it.  He  also,  for  himself,  decides 
when  he  will  demand  fare,  requiring  a  party 
either  to  pay  it  or  leave  the  train.  As  said 
in  Washburn  t.  'SaahoilU  A  0.  R.  Go.  % 
Head,  638,  76  Am.  Dee.  784,  the  conductor 
is  the  officer  intrusted  by  the  company  "with 
the  duty  of  excluding  all  persons  not  law- 
fully entitled  to  be  on  the  train." 

The  case  at  bar,  according  to  the  testi- 
mony most  favorable  for  the  company,  is 
that  of  a  party  traveling  on  a  passenger 
train  under  the  eyes  of  the  conductor,  and 
who  knows  that  under  the  rule  his  duty  i» 
to  pay  fare  or  furnish  a  pass,  but  who  is 
not  called  upon  to  do  either  up  to  the  time 
of  the  accident,  and  it  is  to  this  case  that 
this  instruction  was  directed.  We  think  in 
such  a  case  the  railroad  company  cannot  be 
exonerated  from  responsibility  to  such  a 
party  who  suffers  injury  as  a'  consequence 
of  its  negligence  or  want  of  care.  On  the 
contrary,  his  presence  on  the  train  by  the 
permission  of  the  conductor,.,  to  be  implied 
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from  his  knowledge  that  the  party  vafi 
there,  and  his  neglect  to  enforce  the  com- 
pany's rule  by  requiring  fare  or  a  pass, 
made  such  person  a  passenger,  and  entitled 
him  to  the  highest  degree  of  care  for  his 
safety.  Jacobus  v.  Bt.  Paul  A  C.  B.  Co.  20 
Minn.  125,  Gil.  110,  18  Am.  Kep.  360; 
O'Dtmnell  r.  Atleghmjf  FaUey  R.  Co.  69  Pa. 
230,  98  Am.  Dec  330;  Waahhum  Va«h- 
viOe  A  C.  R.  Go.  3  Head,  638,  76  Am.  Dec. 
784.  Being  a  passenger,  the  rule  is  that 
negligencft  was  to  be  presumed  from  evidence 
of  the  collision.  4  Elliott,  Railroads,  S 
1635,  and  cases  cited  in  notes.  Applying 
the  instruction  to  the  facts  of  the  case  and 
in  the  light  of  the  authoriUes,  we  think 
there  wns  no  error  committed  \ty  the  trial 
judge  in  this  regard. 

It  is  next  asaiffiied  for  error  that  the 
trial  judge  declined  two  special  requests,  as 
follows:  '  ''If  he  [the  plaintiff]  was  riding 
on  his  own  business,  but  according  to  the 
custom  of  employees,  as  alleged  in  the  dec- 
laration,  no  presumption  of  negligence 
would  arise  from  the  mere  fact  of  a  eolli- 
■ion.  And  again:  If  the  facta  allq^ 
in  the  declaration  were  all  true,  it  would 
not  be  such  a  case  of  the  carriage  of  a  pan- 
eenger  as  would  authorize  you  to  infer  or 
presume  nwligenoe  from  the  mere  fact  of 
collision.**  The  averments  of  the  declara- 
tion  to  which  these  two  requests  were  di- 
rected were  as  follows:  "Tlie  plaintiff  at 
the  time  of  the  injury  was  a  passenger  upon 
one  of  defendant's,  the  Chat^nooga  Sapid- 
Transit  Company's,  trains  from  Sherman 
Ileights  to  Cnattanooga,  the  plaintiff  being 
a  servant  ...  of  the  defendant,  but 
not  on  its  said  train,  and  not  in  the  line  of 
his  duty  at  the  time;  his  post  of  duty  l>eing 
at  the  station  3l  the  company  in  Ciiatta- 


nooga.  ...  He  [plaintiff]  lived  in  Sher- 
man Heights,  and  it  was  the  custom  und. 
habit  of  the  company  to  carry  him  home  aft- 
er his  work  was  flmshed  upon  its  train,  and 
back  to  his  work,"  etc.  We  think  there  was 
no  error  in  declining  these  requests.  If  the- 
declaration  had  averred  that  plaintiff  wa» 
at  the  time  of  the  injury  riding  to  his  work 
at  Its  station  from  his  home  by  the  courtesy 
or  kindness  of  the  company,  without  t he- 
payment  of  fare,  there  is  no  doubt  the  aver- 
ment would  have  been  good.  Then,  what 
difference  can  it  make  in  the  respective- 
rights  and  liabilities  of  the  parties  that  this- 
Idndness  or  courtesy  of  the  company  has- 
ripened  into  habit  or  custom?  Having  no- 
connection  with  the  service  of  the  train,  and,, 
as  is  implied  from  the  averment,  rifling 
upon  it  for  his  own  convenience  and  accord- 
ing to  a  custom,  Venable  was  a  passenger* 
and  the  law,  on  proof  of  his  injury,  would 
infer  n^ligence  from  the  collision  which 
occasioned  it.  The  weight  of  authority  and 
of  sound  policy,  we  think,  is  that  where  a 
servant  performs  all  his  work  at  a  flxedi 
place,  and  the  master,  either  by  custom  or 
as  a  gratuity,  carries  him  to  and  from  hi4 
woric,  the  servant  doing  no  service  for  the 
master  on  the  train,  he  is  to  be  treated  as 
a  passenger.  O'Donnell  v.  Allegheny  Valley 
R.  Go.  m  Pa.  246,  98  Am.  Dec.  336;  Fitz- 
Patrick  V.  New  Albany  &  S.  R.  Go.  7  Ind. 
436;  Doyle  v.  Fitchburg  R.  Co.  166  Mass. 
492,  33  L.  R.  A.  844,  44  N.  E.  611 ;  Moyulty 
V.  Pennsylvania  R.  Co.  182  Pa.  479,  88  L.  H. 
A.  376,  38  Atl.  624;  Vew  York,  L.  E.  S  W. 
R.  Co.  V.  Bunu,  61  N.  J.  L.  340,  17  Atl. 

State  u»e  of  AbeU  v.  Western  Maryland 
R.  Co.  63  Md.  433.  Finding  no  error  in  the- 
action  of  the  court  below,  the  p^memt  t» 
affirmed. 
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STANDARD    FURyiTURE  COMPANY, 
AppU 

V. 

Con  VAN  ALB13NE,  Aeipt. 

(23  Vash.  «T0.> 

1.  A  Tender  of  soods,  irlth  Icno'wledse 
that  tbe>-  are  to  bo  lucd  In  m,  koasa  of 
111  fame,  must  be  deemed  to  aid  and  iHutlcl< 
pate  In  the  Immoral  and  lllesal  ase,  so  as  to 
defeat  Its  right  of  action  to  recover  tbe  goods 
from  a  purchaser  thereof  on  sale  under  execa- 
tlOB  against  lbs  vendees,  where  tbe  sale  re- 
served title,  ownership,  and  possession  of  the 
property,  with  tbe  rlgbt  to  talte  possession 
even  before  maturity  of  tbe  deferred  pay- 
ments, whenever  the  vender  deemed  Itself 
Insecure. 

%,  PareliMeni  of  sooda  cm  •zeeatloa 
Mkla  subject  to  tbe  rights  of  a  prior  vender 
of  tbe  property  under  a  contract  of  eondl- 
tlMial  sale  are  not  estopped  to  set  up  tbe  11- 

NoTK. — As  to  right  to  recover  price  of  prop- 
erty  sold  for  onlawful  use,  see  Graves  v.  John- 
son (Mass.)  15  L.  B.  A.  834,  and  note, 
«1  UR.A. 


legality  of  sndi  eontraet  on  the  ground  of 
public  policy. 

(July  36,  1900.) 

AFPKAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  possession  of  certain  personal  prop- 
erty allf^ea  to  belong  to  plaintiff,  but  which 
defendant  had  seized  under  execution  as  the 
property  of  a  third  person.  Affirmed.  " 
The  facts  are  stated  in  the  opinion. 
Mc98i-9.  OeprEO  F.  Anst  and  Osborn  ft 
Steele,  for  appellant: 

'ilie  lev^  and  sale  and  purchase  of  the 
property  in  controversy  having  been  made 
expressly  subject  to  appellant's  conditional 
contract  of  sale,  the  judgment  creditor  aiul 
purchaser — tliis  respondent — is  estopped  to 
question  the  validity  of  tbe  contract  from 
any  cause  whatsoever. 

The  amount  of  the  lien,  or  the  value  of  the 
outstanding  title,  of  necessity  becomes  part 
of  the  purwase  prioe  or  consideration.  . 
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Mississippi  Valley  Trust  Co.  v.  Eofius,  20 
"Wash.  272,  55  Pao.  54;  Skinner  v.  Reynick, 
10  Neb.  323,  33  Am.  Rep.  479,  6  N.  W.  369; 
Forgy  v.  Merriman,  14  Neb.  513,  16  N.  W. 
836;  Koch  V.  Losch,  31  Neb.  625,  48  N.  W. 
471;  Parker  v.  Parker,  62  S.  C.  382,  29  S.  E. 
S05;  Fr€07nan  v.  Auld,  44  N.  Y.  50;  Hartley 

Harrison,  24  N.  Y,  170;  Chopin  r.  Thomp- 
son, 80  N.  Y.  271 ;  Arlington  Mill  A  Elevator 
■Co.  V.  Yates,  57  Neb.  286,  77  N.  W.  677. 

The  levy  upon,  and  sale  under  execution 
of,  tlie  interest  of  a  party  in  a  contractual 
right,  estop  the  judgment  creditor  from 
^ueationing  the  contract  upon  which  the  in- 
terest sold  depends  for  its  existence. 

Bigelow,  Estoppel.  2d  ed.  503,  614. 

A  third  person  not  a  par^  or  privy  to  a 
contract  cannot  question  Ita  validity  on  the 
^und  that  it  is  in  contravention  of  public 
policy.  The  parties  must  be  in  pari  aeltcio 
iMfore  the  defense  can  be  made.  The  policy 
ot  the  law  is  to  leave  the  two  parties  to  the 
unlawful  contract  wliere  it  finds  them. 

Murray  v.  Juilson,  9  N.  Y.  73,  9  Am.  Dec. 
^IG;  Note  to  Lemon  v.  Orosskopf  (Wis.)  99 
Am.  Dec.  01;  Note  to  Aoyd  v.  Aoroloy  {Ala.) 
^4  Am.  Dec.  765;  Andreios  v.  Vew  Orleans 
Brewing  Asso.  74  Miss.  362,  20  So.  837; 
M  oodivorth  V.  Bennett,  43  N.  Y.  275,  3  Am. 
Hep.  7U0 ;  McDonald  v.  Lund,  13  Wash.  412, 
43  I'ac.  348 ;  Kiewcrt  v.  Rindskopf,  46  Wis. 
481,  32  Am.  Rep.  731,  1  N.  W.  163. 

Knowledge  that  property,  innocent  in  it- 
-self  and  a  legitimate  subject  of  bargain  and 
sale,  may  or  will  be  put  to  an  imlawful  use, 
'does  not  render  void  a  contract  for  its  sale. 

Contracts,  to  be  avoided  on  the  doctrine. 
contra  Ttunos  mores,  must  be  characterized 
by  mutuality  in  tne  wrong.  The  parties 
must  be  pariiceps  criminis.  Although  tlie 
parties  may  both  be  guilty  of  wrong,  yet  be- 
fore either  can  take  advantage  of  the  other's 
guilt  to  avoid  a  contract,  taey  must  be  in 
pari  delicto. 

Traotf  V.  Talmage,  14  N.  Y.  162,  67  Am. 
Dec.  132;  Faikney  v.  Reynoua,  4  Burr.  2069; 
Schankel  v.  Moffatt,  53  111.  App.  382;  Hub- 
bard V.  Moore,  24  La.  Ann.  691,  13  Am.  Rep. 
128;  Mahood  v.  Tealza,  26  La.  Ann.  108,  21 
Am.  Rep.  540;  Miohael  v.  Bacon,  49  Mo.  474, 

Am.  Rep.  138;  Anheuser-Busch  Brewing 
Asso.  V.  Mason,  44  Minn.  318,  9  L.  B.  A.  606, 
46  N.  W.  658;  Kroiss  v,  Beligman,  8  Barb. 
439;  MoKinncy  v.  Andrews,  41  Tex.  366; 
■Sprague  v.  Rooney,  82  Mo.  493,  62  Am.  Rep. 
-383;  Wallace  v.  Lark,  12  S.  C.  576,  32  Am. 
Rep.  61G;  Tedder  v.  Odom,  2  Heisk.  68,  5 
Am.  Rep.  26;  Tyler  v.  Carlisle,  70  Me.  210.  9 
Atl.  356. 

Messrs.  Rldmrd  Wlnior,  and  Ballln- 
<er,  Ronald.  *  Battle,  for  respondent: 

Ihe  lease  of  chattels  for  operating  a  baw- 
dy house  is  not  different  from  a  lease  of  real 
estate  for  the  same  purpose. 

The  testimony  of  the  president  of  appel- 
lant shows  this  transaction  to  be  void. 

Benjamin,  Sales,  9§  606-500;  Story,  Sales, 
55  20C,  488;  Webster  v.  Munger,  8  Gray, 
587 ;  Chateau  v.  Singla,  114  Cal.  91,  33  L.  K. 
A.  750,  45  Pac.  1015;  Reed  v.  Brctoer  (Tex. 
■Civ.  App.)  30  S.  W.  99;  Reed  v.  Brewer,  90 
Tex.  144,  37  S.  W.  41B;  Dougherty  v.  Bey 
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mour,  16  Colo.  289,  26  Fac.  823;  Burton  v. 
Dupree,  19  Tex.  Civ.  App.  275,  46  S.  W.  272; 
Updike  V.  Campbell,  4  E.  D.  Smith,  670; 
Hamilton  Y.  Grainger,  5  Hurlst.  9l  N.  40; 
Davis  V.  Bro^ison,  6  Iowa,  432;  Adams  v. 
OouUiard,  102  Mass.  167;  Ely  v.  Webster, 
102  Mass.  304;  Riley  v.  .Gordon,  122  Mass. 
231;  Wright  v.  Crahbs,  78  Ind.  487:  Terri» 
V.  Bartlett,  21  Vt  184;  Aiken  v.  Blatsdell,  41 
Vt.  65.'>;  WiUon  v.  ff*ro«on,  47  Me.  120; 
Webber  v.  Donnelly,  33  Mich.  471;  Rose  v. 
Mitchell,  6  Colo.  103,  46  Am.  Rep.  520;  Ta- 
titm  V.  Kelley,  25  Ark.  209,  94  Am.  Dec.  717 : 
Dyett  V.  Pendleton,  8  Cow.  727 ;  Appteton  v. 
Campbell,  2  Car  4  P.  347 ;  Boofcer  v.  De  Po- 
los, 28  Ohio  St.  256. 

The  court  wilt  leave  the  parties  in  just  the 
position  in  which  it  found  Xbem,  and  will 
not  lend  its  aid  in  the  enforcement  of  sucli 
contracts. 

Turnbull  v.  Famstporih,  1  Wash.  Terr. 
4-J7;  Artitstrong  v.  Toler,  11  Wheat.  258.  6 
L.  ed.  468;  McBlair  v.  Oibbes,  17  How.  232, 
15  L.  od.  132;  Bouman  v.  Phillips,  41  Kan. 
364,  3  L.  R.  A.  631,  21  Pac.  230;  Bpurgeon 
V.  MoBlvsain,  0  Ohio,  442,  27  Am.  Dec  266; 
Hooker  v.  De  Folos^  28  Ohio  St.  251. 

Fullerton,  J.,  delivered  the  opinion  of 

the  couit: 

This  is  an  action  brought  by  the  appel- 
lant, a  domestic  corporation,  for  the  recovery 
of  certain  furniture  and  house-furnishing 
goods.  The  complaint  was,  in  form,  that 
commonly  used  in  this  state  for  the  recovery 
of  personal  property  in  spede.  The  re- 
spondent, who  was  defendant  below,  after 
denying  the  allegations  of  ownership  and 
right  of  possession  of  the  property  in  appel- 
lant contoined  in  the  complaint,  pleaded  af- 
firmatively that  the  appellant  claimed  title 
to  the  property  by  virtue  of  a  certain  agree- 
ment in  writing  by  which  two  certain  women 
purchased  the  property  and  agreed  to  pay 
appellant  thereiori  but  without  further  de- 
scription as  to  the  character  of  the  agree- 
ment. He  then  pleaded  the  recovery  qf  a 
judgment  by  himself  against  the  purchasers 
named  in  the  agreement,  the  issuance  of  an 
execution  thereon,  the  seizure  and  sale  of  the 
property  under  the  writ  of  execution,  and 
his  purchase  of  the  property  and  ita  delivery 
to  him  at  the  execution  sale.  He  pleaded 
further  that  the  vendees  were,  at  the  time  of 
the  execution  of  the  written  agreement  and 
the  delivery  of  the  property  by  the  appellant 
to  them,  the  keepers  of  a  house  of  ill  fame 
in  tlie  city  of  Seattle;  that  ihe  appellant  had 
knowledge  at  the  time  the  agreement  was  en- 
tered into,  and  at  the  time  the  goods  were 
delivered,  that  the  vendees  were  the  keepers 
of  a  house  of  ill  fame,  "and  that  the  said 
goods  so  delivered,  and  said  written  agree- 
ment aforesaid,  were  to  aid  and  enable  the 
said"  vendees  "to  carry  on  and  conduct  a 
house  of  prostitution ;  .  .  .  and  that 
any  sum  remaining  unpaid  on  account  of 
said  goods,  if  any  did  remain,  was  to  be  paid 
by  said"  veudeen  to  the  appellant  "out  of 
the  earnings  of  said  house  of  prostitution." 

The  appellant,  in  reply,  admitted  the  judg- 
ment, levy,  and  sale,  and  Jt^at'  it  claimed 
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title  lijr  Tirtuc  ot  a  conditional  contract  of 
«ale,  but  dented  the  other  allegations  of  the 
■nflimuitive  answer.  It  then  pleaded  affirma- 
tively the  conditionB  of  the  contract  under 
which  the  sale  of  the  property  was  made, 
showing  it  to  be  a  conditional  sale,  with 
''title,  ownership,  and  possession  of  the  prop- 
erty" reserved  in  itself  until  the  purchase 
price  should  be  paid;  with  the  riAt,  also,  to 
"take  possession  of  the  aforesaid  personal 
property  whenever  it  may  deem  itself  inse- 
-cure,  even  before  maturity"  of  the  deferred 
jMi^ents;  that  the  purchase  price  was  to  be 
paid  in  monthly  instalments  of  $150  each, 
■and  that  title  should  pass  to  the  vendees 
when  the  last  instalment  should  be  paid; 
Alleged  a  breach  on  the  part  of  the  vendees 
•of  we  conditions  of  the  contract,  that  the  re- 
spondent had  refused  to  perform  the  same, 
And  its  election  to  declare  the  contract  for- 
feited. It  then  allied,  by  way  of  estoppel, 
that  tke  notice  given  of  tiie  execution  sale  at 
fi'htch  the  respondent  purchased  expressly 
recited  that  the  property  waf  to  be  sold  sub- 
ject to  the  contract  of  sale  between  the  ap- 
pellant and  its  vendees;  that  the  officer  con- 
•ductiug  the  sale  orally  proclaimed  that  fact 
at  the  time  he  offered  the  property  for  sale; 
and  that  (he  sale  was  actually  so  made. 

At  tiie  trial,  after  the  appellant  had  in- 
troduced its  evidence  and  rested  its  ease,  the 
respondent  called  tJia  president  of  the  ap- 
pellant, and  proceeded  to  examine  him  touch- 
ing the  afllrmative  matter  alleged  in  his  an- 
•wer  not  admitted  by  the  reply.  Before  the 
examination  of  the  wibieas  was  concluded, 
tlie  court  announced  Uiat  the  evidence  was 
sui'Hcieat  to  warrant  the  court  in  holding 
that  the  contract  was  void  as  against  public 
policy.  Be  thereupon  refused  to  permit  the 
appellant  to  offer  proofs  on  the  matter  al- 
leged in  the  reply  ae  an  estoppel,  took  the 
4:ase  from  the  jury,  and  entered  judgment  in 
favor  of  the  respondent. 

It  id  urged  on  behalf  of  the  appellant  that 
the  evidence  before  the  trial  court  upon 
-which  it  based  its  judgment  showed,  at  most, 
nothing  more  than  that  the  appellant,  at  the 
time  it  entered  into  the  eontraot  of  condi- 
tional sale  and  delivered  the  property  to  the 
vendees  named  therein,  had  knowledge  that 
the  vendees  intended  to  put  the  property  to 
sn  unlawful  use;  and  taat  this  fact  is  not 
sufltcient  to  justify  the  trial  court  in  its 
holding  that  the  contract  was  void  as 
■against  public  policy.  It  is  true  that  it  is 
held  in  many  vrell-considered  cases,  and  it  is 
perhaps  the  weight  of  authority,  that  mere 
knowledge  on  the  part  of  the  vender  of  goods 
that  the  vendee  designs  to  and  will  put  them 
to  an  immoral  or  illegal  use  is  not  of  itself 
suOicient  to  bar  an  action  brought  to  recover 
the  purchase  price  of  the  goods  sold.  But  in 
■all  of  the  cases  announcing  this  rule  which 
have  been  brought  to  our  attention  the 
transaction  was  one  in  which  the  owner  of 
tlie  goods  at  the  time  of  their  delivery  to  the 
vendee  parted  with  his  title  and  right  of  pos- 
cesbion,  so  tliat  thereafter  the  relation  be- 
tween the  vender  and  vendee  was  that  of 
debtor  and  creditor  merdy,  or  that  of  d^tor 
sad  creditor  with  a  mortgage  ova  to  ee- 
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cure  the  deferred  payments  of  the  purchase 
pri^  The  sale  and  delivery  of  the  proper- 
ty was  complete,  and  no  element  of  partici* 
pation  or  aid  in  the  immoral  or  illegal  de- 
sign of  the  vendee  could  be  imputed  to  the 
vender.  Un  the  other  band,  it  is  held  by  alt 
of  the  cases — even  those  which  announce  the 
rule  contended  for  by  the  appellant — that  if 
the  vender  has  knowledge  of  the  immoral  or 
illegal  design  of  the  vendee,  and  in  any  way 
aids  or  participates  in  that  design,  or  if  the 
contract  of  sale  la  so  connected  witii  the  ille- 
gal or  immoral  purpose  or  transaction  of 
Uie  vendee  as  to  be  inseparable  from  it,  the 
vender  cannot  recover.  Tatum  v.  Kelley,  25 
-Ark.  209,  94  Am.  Dec.  717;  Tracy  v.  Tal- 
mage,  14  N.  Y.  162,  67  Am.  Dec.  132;  Hill  v. 
dptar,  60  N.  H.  263.  9  Am.  Rep.  205;  Oa}/- 
lord  V.  Bore^en,  32  Vt.  110,  76  Am.  Dec 
IS4;  Aikm  V.  Blaiadell,  41  Vt.  6C5;  Bchan- 
kel  V.  Moffatt,  68  111.  App.  882;  Balaton  v. 
Boady,  20  Ga.  440;  Webater  v.  Uunger,  8 
Uray,  584;  Adama  v.  VouUiard,  102  Mass. 
167;  Qravet  v.  Johnson,  156  Mass.  211,  16 
L.  R.  A.  834.  30  N.  E.  818,  and  note  to  thi.4 
case  in  32  Aid.  St.  Eep.  450;  Beach,  Modern 
Law  of  Contracts,  S  467.  And  there  are 
cases  which  hold  that  knowledge  on  the  part 
of  the  vender  that  the  purchaser  intends  to 
devote  the  prc^Mrty  purchased  to  an  illegal 
use  will  bar  a  recovery  of  the  purchase  price, 
even  though  he  does  no  other  act  than  deliv- 
er the  property  to  the  vendee.  It  was  so 
held  by  the  Supreme  Court  of  the  United 
States  in  HoMauer  v.  Doone,  12  Wall.  342, 
20  L.  ed.  439,  though  the  court  seems  to  ad- 
mit that  there  might  be  a  distinction  be- 
tween the  cases  where  the  use  to  which  the 
property  is  to  be  devoted  is  only  malum  pro- 
hifntum,  or  of  inferior  criminality,  and  the 
cases  where  it  is  to  be  used  in  aid  of  the  per- 
petration of  a  heinous  crime,  such  as  trea- 
son, as  was  the  fact  in  that  case.  See  also 
Tatum  V.  Kvlley,  25  Ark.  209,  94  Am.  Dec. 
717;  Milner  v.  Patton,  49  Ala.  423;  Leioia  v. 
Latham,  74  N.  C.  283;  Bickel  v.  Sheets,  24 
Ind.  1 ;  Steele  v.  Curie,  4  Dsna,  381.  Where 
the  sale  is  absolute,  thou^  on  credit,  the 
vendee  becomes  the  owner  of  the  property 
purchased,  and  has  all  the  rights  therein 
that  any  owner  has  over  his  own  property, 
and  he  may  make  such  use  of  it  as  to  him 
seems  fit,  without  let  or  hindrance  from  his 
vender.  Under  an  ordinary  contract  of  con- 
ditional sale,  the  taw  is  different.  The  ven- 
dee thereunder,  the  title  being  reserved  in 
the  vender,  is  a  mere  l)ai1ee  of  the  property. 
If  the  use  of  the  property  be  not  prescribed 
in  the  contract  of  sale,  Uie  purchaser  must 
nevertheless  use  it  for  a  lawful  and  proper 
purpose,  and  in  the  way  its  nature  contem- 
plates it  should  be  used,  or  else  suffer  a  for- 
feiture of  its  contract.  It  is  clear  that  the 
relation  between  the  parties  to  the  contract 
in  the  present  case  was  something  more  than 
that  of  debtor  and  creditor  merely,  and  it 
would  seeui  it  was  something  more  than  an 
ordinary  contract  of  conditional  sal&  The 
appellant  not  only  reserved  "title,  owner- 
ship, and  possession  of  the  property,"  but  re- 
served the  right  to  "take  possession  of  the 
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deem  Itself  Insecure,  even  before  the  maturi- 
ty" of  the  deferred  payments.  This  practi- 
cally left  the  oontrol  of  the  use  of  the  prop- 
eixy  with  the  appellant,  and,  as  the  evidence 
shows  that  it  had  knowledge  of  the  immoral 
and  illegal  use  to  which  the  vendees  intend- 
ed to  and  did  put  the  property,  it  is  hard  to 
conceive  why  it  did  not  aid  and  participate 
in  that  immoral  and  illegal  use.  The  dis- 
tinction between  knowing  that  a  buyer  is  in- 
tending to  put  the  jpropert^  to  some  unlaw- 
ful use,  and  participating  in  that  unlawful 
intent,,  is,  to  say  the  least,  somewhat  re- 
fined ;  and  where  a  vender,  for  the  mere  sake 
of  gain,  makes  a  contract,  the  effect  of  which 
ia  to  put  his  own  property  in  the  hands  of 
persons  who  will  use  it  to  conduct  a  house 
of  prostitution,  knowing  it  will  be  so  used, 
the  courttr  ought  not  to  be  astute  to  find  nice 
distinctions  which  will  enable  him  to  avoid 
the  consequences  of  his  acts.  It  must  be 
borae  in  mind  that  at  common  law  it  was  an 
Indictable  offense  to  keep  a  house  of  ill  fame, 
or  to  let  a  house  knowing  it  was  to  be  used 
for  the  purpose  of  prostitution  (Wharton, 
Crim.  Law,  |  1460 ) ;  t^t  in  this  state  these 
acts  are  made  misdemeanors  by  statute 
(Ballinger's  Anno.  Codes  &  Statutes,  §3 
7239,  7201 ) ;  and  that  "any  contract  auxil- 
iary to  the  keeping  of  a  bawd^  bouse,  or 
otherwise  encouraging  prostitution,  .  .  . 
is  void"  (Bishop.  Contr.  S  606;  Dougherty  v. 
Btyiiwur,  16  Colo.  289,  26  Pac.  823;  Hun- 
stock  V.  Palmer,  4  Tex.  Ctv.  App.  459,  23  S. 
W.  2U4;  Chateau  v.  Singla,  114  Cal.  91,  33 
L.  R.  A.  750,  45  Pac.  1015;  Beach,  Moderu 
Law  of  Contracts,  §  1443).  We  are  aware 
that  the  appellant,  though  it  admits  that  it 
had  knowledge  at  the  time  it  entered  into 
the  contract  that  its  vendees  were  prosti- 
tutes, and  that  tbe  house  where  they  lived 
and  where  tlie  goods  were  delivered  was  in 
a  section  of  the  city  known  as  the  "Tender- 
loin District,"  contends  that  the  evidence 
fails  to  show  that  it  had  knowledge  that  the 
house  was  kept  as  a  house  of  ill  fame.  A 
perusal  of  the  entire  record,  however,  does 
not  leave  this  question  in  doubt.  Nor  was 
there  such  a  substantial  conflict  in  the  evi- 
dence thereon  as  to  compel  the  trial  court  to 
submit  the  question  to  the  jury. 

It  is  further  contended  that  Uie  trial  court 
erred  in  refusing  to  permit  the  appellant  to 
offer  proofs  of  the  matter  allied  in  the  re- 
ply by  way  of  estoppel,  but  in  this  we  find  no 
error.  No  principle  of  law  is  better  settled 
than  that  a  contract  prohibited  by  law  or 
molality  is  void  as  against  public  policy.  It 
iu  because  of  the  public  interest,  and  not  the 
desire  to  aid  the  defendant,  that  the  courts 
refuse  to  enforce  such  a  contract,  and  hence 
the  doctrine  of  estoppel  has  no  application. 
Greenhood,  Pub.  Pol.  rule  126,  and  illustra- 
tions there  given;  Beach,  Modern  Law  of 
Contracts,  f  1499;  TumhuU  r.  Famnoorth, 
1  Wash.  Terr.  444;  Ah  Dotm  t.  Smith,  25 
Or.  89,  34  Pac  1003. 

The  judgment  it  afflrmtA. 

Jhrnhas,  Ch.  J.,  and  Bftmvla  and  An- 
ders, JJ.,  concur, 
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W.  a  STULL,  Appt, 
«, 

J.  P.  BK  UATTOS  et  oL,  Xeaptt^ 

<  Wash  f 

X.  A  lleenae  tax  of  92B  per  dar  oik 
perKons  Belllnv  atoeka   of  mereliaB— 

dUe  or  parts  thereof  at  auction  Is  not  an- 
tborlsed  by  general  provisions  of  law  Cor  tlw 
regulatloD  of  business,  but  is  authorised  tv 
,a  charter  giving  power  to  license  business, 
for  the  purposes  of  regulation  and  revenue, 
since  this  power  is  conferred  withoot  limi- 
tation as  to  the  amoant  of  the  tax. 

a.    CoBatltatloiwl  proviBlona  aa  to 

furmltr  of  taxation  do  not  apply  to  license- 
taxes  on  business. 

S.  To  determlno  the  amoaat  of  rev— 
enae  rcQOlvod  (or  the  needs  of  a  mnnlci- 
palitr,  when  not  limited  bj  eonstltatlonal  bar- 
riers, is  within  the  sole  discretion  of  the  leg- 
islative authorities,  and  the  cooi-ts  have  no- 
warrant  to  Interfere  with  tbit  dlecretion. 

4.  Tlic  iBtont  of  tk«  vovncll  that  a  U- 
eenae  tax  shall  be  prohibitory  la  Im- 
malerlal,  if  the  cocdcII  has  power  to  Im- 
pose the  tax  for  the  purpose  of  raising  reve- 
nue, and  the  ordinance  Imposing  it  is  vali* 
on  Its  face. 

B.    A  llccaae  tax  la  mot  waeoaatitvtloBal 

br  reaHon  of  diacrimlnatloa  because  it 
imposes  a  higher  rate  upon  those  who  sell 
merchandise  at  auction  tban  upon  tbose  who- 
sell  household  fomltore  at  the  honae  whm- 
it  haa  been  In  oaa. 

(S^tember  «.  1900.) 

APPEAL  by  complainant  from  a  judgmeat 
of  the  Superior  Court  for  vVhatconk 
County  in  favor  of  defendants  in  a  proceed- 
ing to  enjoin  interference  with  plaintiffV 
businesa  for  failure  to  comply  with  the  ordi- 
nances fixing  license  taxes.  Affirmed. 
The  facta  are  stated  in  the  <^inion. 
Mr.  Jolui  R.  Orltea,  for  ai^llant: 
The  charge  of  $26  per  day  is  unreasonable^ 
oppressive  partial,  not  uniform  as  applied 
to  class,  restrains  trade,  oontravenes  a  com- 
mon right,  and  in  effect  is  prohibitory. 

The  power  conferred  is  not  without  limi- 
tation in  its  exercise :  ( 1 )  It  must  be  rea- 
sonable; (2)  must  not  be  oppressive;  (3) 
must  ba  impartial,  fair,  and  general,  and  uni- 
form as  applied  to  class;  (4)  may  r^ulate^ 
but  not  restrain,  trade;  (6)  must  not  con- 
travene a  common  right. 

1  Dill.  Mun.  Corp.  3d  ed.  254-325; 
Cooley,  Taxn.  2d  ed.  578,  697;  Bw  parte 
Frank;  52  Cal.  606,  28  Am.  Ken.  642;  Rc 
Quong  Woo,  13  Fed.  Rep.  229 ;  Chaddock  v. 
Day,  75  Mich.  627,  4  L.  R.  A.  809,  42  N.  W. 

NoTB. — On  the  subject  of  auctions  In  street 
as  s  nuisance  subject  to  dtj  control  there  are 
some  cases  in  a  note  to  Hageratown  v.  Witmer 
(Md.)  39  I..  R.  A.  on  page  678. 

As  to  the  limit  of  amount  of  license  fees- 
there  is  a  note  with  the  case  of  State  «  r«r. 
Tol  V.  French  (Mont.)  30  L.  B.  A.  415.  Zev 
slso  the  cases  of  Carrollton  ▼.  Banette  (II1.> 
81  L.  R.  A.  S22;  Re  Haskell  (Cal.)  32  L.  H. 
A,  527:  State  v.  Harrington  (Vt)  S4  L.  B.  A. 
100;  Fleetwood  v.  Bead  (Wash.)  47  L.  B.  A. 
205 ;  State  v.  Foster  (B.  I.)  50  L.  B.  A.  S3:> 
and  Iforton  v.  ^.i^i^^^i^^ 
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«77;  State  r.  Moore,  113  N.  C.  697,  22  L.  R. 
JL  472,  18  a  £.  342;  Bipe  T.  Murphy,  49 
Ohio  St.  ffSe,  nont.  Re  8ipe,  17  L.  S.  A. 
184,  31  N.  E.  884;  Btate,  Morgan,  Proseeut- 
-or,  V.  Orange,  60  N.  J.  L.  389,  31  Atl.  240; 
Mankato  t.  F<noler,  32  Minn.  364,  20  W. 
:361 ;  CaldviGll  t.  lAnooln,  19  Neb.  669,  27  N. 
~W.  647;  Brooka  v.  ifan^an,  86  Micb.  676, 
-49  N.  W.  63S;  Yiofc  Wo     Eopkina,  118  U. 

356,  30  L.  ed.  220,  8  Sup.  Ct.  Rep.  1071; 
Stent  V.  Weat  Virginia,  129  U.  S.  114,  32  L. 
-ed.  623,  9  Sap.  Ct  Rep.  231 ;  Hayes  Ap- 
jileton,  24  Wu.  642;  Sayrg  v.  Phillips,  148 
Pa.  482,  16  L.  R.  A.  49.  24  AU.  76;  Btate, 
MUhlenbrinck,  Proaeoutor  v.  Long  Branch 
•Comra.  42  N.  J.  L.  804,  38  Am.  Rep.  622; 
^tate  Center  v.  Barrmaimnf  66  lowa,  249, 
23  N.  W.  662. 

Having  tendered  lioense  fee  wliich  han 
%een  refused,  business  maj  be  conducted 
■without  such  license. 

Boyall  V.  Virginia,  121  U.  8.  102,  30  L. 
•ed.  883,  7  Sup.  Ct.  Rep.  820. 

The  court  hoH  jniiaaietioii  to  restrain  its 
enforcement. 

M.  8Ghandl0r  Bottling  Co.  t.  Welsh,  42 
Fed.  Rep.  561 ;  Austin  t.  Austin  City  Ceme- 
tery AasQ.  87  Tex.  330,  28  B.  W.  628;  Spring 
Valley  Watericorka  v.  Bartlett,  16  Fed.  Rep. 
OlS;  A'eto  Orleans  Watenoorka  Co.  v.  New 
Orleans,  164  U.  8.  471,  41  L.  ed.  618, 17  Sup. 
<;t.  Rep.  161;  Yiok  Wo  t.  Hopkins,  118  U. 
S.  356,  30  L.  ed.  220,  0  Sup.  Ct.  IRep.  1072; 
Sylvester  Coal  Co.  v.  8t.  Louis,  130  Mo.  32.3, 
32  S.  W.  649;  Deems  v.  Baltimore,  80  Md. 
164,  26  L.  R.  A.  541,  30  Atl.  648;  Rushville 
■V.  Hushville  Natural  Gas  Co.  132  Ind.  675, 

15  L.  R.  A.  321,  28  N.  £.  853;  Bouth  Coving- 
ton d  O.  Street  B.  Co.  v.  Berry,  93  Ky.  43, 

16  Li  B.  A.  604, 18  S.  W.  1026. 

It  may  be  enjoined,  not  only  upon  the 
£ronnd  of  irreparable  injuiy,  to  protect  a 
■common  right,  but  also  to  prevoit  a  multi- 
plicity of  suits. 

Daoia  V.  Fasig,  128  Ind.  271,  27  N.  E. 
720;  Piatt  d  D.  Canal  <£  Mill.  Co.  v.  Lee,  2 
•Colo.  App.  184,  29  Pac  1036;  Wood  t. 
Brooklyn^  14  Barb.  425;  Austin  ▼.  Austin 
<}ity  Cemetery  Aaao.  87  Tex.  330,  28  S.  W. 
528;  2  nigh,  Ini.  it  68,  1247. 

Messrs.  duwies  H.  Hnrlbvt  and  E.  P. 
Xioliolion,  for  respondents: 

The  jurisdiction  of  equity  to  grant  injunc- 
tions IB  founded  upon  rights  of  proper^, 
.and  doee  not  extend  to  a  matter  affecting  an 
exclusively  personal  right 

Re  Sawyer,  124  U.  8.  200,  31  L.  ed.  402, 
S  Sup.  Ct  Rep.  482;  St.  Peter*a  Episcopal 
<;huroh  V.  Washington,  109  N.  C.  21,  13  S. 
£.  700;  Pautk  v.  Syoamore,  104  Ga.  24,  41 

R.  A.  774,  30  S.  E.  417;  Corliss  E.  W. 
Walker  Co.  57  Fed.  Rep.  434;  WeUmvoss  v. 
•Orand  Lodge,  K.  of  P.  20  Ky.  L.  Rep.  113,  40 
I..  R.  A.  488,  45  S.  W.  360. 

A  city  ordinance,  passed  under  and  in  con- 
formity to  legislative  power  granted,  cannot 
tie  set  aside  as  unreasonable  if  the  original 
proceeding  was  by  injunction,  but  if  by  ha- 
beas corpus,  or  upon  appeal,  it  may  be. 

Btate,  Raffetto,  Proseoutor  v,  Mott,  60 
J.  L.  413,  38  Atl.  867. 

It  is  said  that  the  license  fee  it  exoeseive, 
41  L.  R.  A. 


but  the  local  legislature  is  a  better  judge  of 
this  Uian  the  courts  can  he,  and  the  discre- 
tion  to  fix  tlie  amount  is  confided  to  the 
common  council,  and  not  to  the  judiciary. 

Wolf  V.  Lansing,  63  Mich.  370,  19  N.  W. 
38;  Ash  T.  People,  II  Mich.  847. 

Where  there  are  no  property  righte  the 
court  will  not  interfere. 

Rigby  v.  Connol,  28  Week.  Rep.  650. 

Even  then,  the  injury  to  property  must 
be  irreparable.  •  It  must  be  of  a  peculiar  na- 
ture, so  that  compensation  in  money  cannot 
atone  for  it 

Gauae  v.  Perkins,  58  N.  C.  (3  Jonee  Eq.) 
177,  69  Am.  Dec.  728;  Erkardt  v.  Boaro,  113 
U.  S.  637,  28  L.  ed.  1116,  8  Sup.  Ct  Rep. 
fiOO;  Oabom  v.  Bajik  of  United  States,  9 
Wlieat  738,  6  L.  ed.  204;  Newail  v.  Stafford- 
ville  Oravel  Co.  (N.  J.  Eq.)  11 -Atl.  495; 
Lcininger's  Appeal,  106  Pa.  398;  Torpedo 
Co.  V.  Clarendon,  19  Fed.  Rep.  231;  Spring' 
head  Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  651. 

A  mere  possibility  oi  injury  does  not  au- 
thorize the  writ  of  injunction. 

Dumeanil  v.  Dupont,  IH  B.  Mon.  804; 
Truly  V.  Watuser,  6  How.  141,  12  L.  ed.  88. 

It  is  not  sufficient  for  the  bill  simply  to 
allege  that  the  injury  would  be  irreparable. 

7'hompson  v.  Williams,  54  N.  C.  (1  Jones 
Eq.)  176;  Bogey  T.  Bhute,  54  N.  C.  (1  Jones 
Eq.)  180;  Sohoonover  v.  Briffht,  24  W.  Va. 
608;  Watson  v.  Fei-rell,  34  W.  Va.  406,  12 
S.  E.  724;  JCcamey  v.  Andrew*,  10  N.  J.  Eq. 
70;  Carney  v.  Hadley,  32  Fla.  344,  22  L.  K. 
A.  233,  14  So.  4. 

To  warrant  relief  in  any  case,  it  must  ap- 

fiear  that  no  adequate  relief  can  be  had  at 
aw. 

aartatde  t.  Ea^t  St.  Louis,  43  HI.  47; 
State  e»  rel.  Jaffray  v.  Vinth  Diat.  Judge, 
30  La.  Ann.  1108,  3  So.  342;  Ohiaholm  t. 
Adama.  71  Tex.  678,  10  S.  W.  336. 

Courts  of  equity  will  not  by  injunction 
pre^-ent  the  institution  of  prosecutions  for 
oITenaes  for  violation  of  municipal  ordi- 
nances. 

Paulk  V.  Sycamore,  104  Ga.  24,  41  L.  R.  A. 
772,  30  S.  E.  417;  Crighton  v.  Dahmer,  70 
Miss.  602,  21  L.  R.  A.  84,  and  note,  13  So. 
237;  Neaf  v.  Palmer,  20  Ky.  L.  Rep.  176,  41 
L.  R.  A.  219,  45  S.  W.  600;  Phillips  v.  Stone 
Mountain,  61  Oa.  386. 

A  municipal  ordinance  Is  a  lega^aw,  and 
the  same  rulea  govern  its  construction  aa  ap- 
ply to  the  general  statutes,  and  therefore  the 
presumption  is  in  favor  of  its  regularity  and 
validity. 

Pittsburgh,  O.  O.  <E  St.  L.  R.  Co.  v.  Eaya, 
17  Ind.  App.  261,  44  N.  E.  375,  45  N.  E.  675, 
4fi  N.  E.  697  J  Burmeister  v.  Howard,  1 
Wash.  Terr.  208. 

A  reasonable  ordinance  is  one  that  is  not 
inoonsistent  with  the  charter  or  the  state 
law,  nor  with  those  principles  having  rela- 
tion to  the  liberty  of  the  ciUzen,  or  the 
rights  of  private  property. 

1  Dill.  Mun.  Corp.  3d  ed.  319;  JTmee  t. 
Johnson  [1898]  2  Q.  B.  91,  78  L.  T.  N.  a 
647. 

To  set  aeide  an  ordinance  for  unreasona- 
Uenesa  there  must  be  no  equip0iae^£jKdb!L 
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ion;  it8  mireaaoimblflneu  must  be  demon- 
strably  ehown. 
Btate  ea  rel.  Kennedy  r.  Union  MercSumttf 

Eachange,  2  Mo.  App.  96. 

Reatraints  in  form  of  reflation  may  be 
imposed  upon  the  few  for  Uie  benefit  of  the 
many. 

Peoria  t.  Calhoun,  29  HI.  317;  1  Dill. 
Mun.  Corp.  Sd  ed.  362,  and  note. 

Injunction  will  not  lie  to  test  or  restrain 
the  enforcement  of  municipal  ordinanoee, 
imposing  a  penalty  for  disobedience,  enacted 
under  legislative  authority. 

Ewing  V.  Webster,  103  Iowa,  226,  72  N. 
W.  511;  Boott  V.  Smith,  121  N.  C.  94,  28  8. 
E.  64. 

The  legislatiTe  grant  of  power  to  the  city 
council  to  license  and  tax  any  business  in- 
volves the  determination  of  the  extent  or  du- 
ration, and  the  sum  to  be  paid. 

Darling  v.  St.  Pavl,  19  Minn.  389,  Gil. 
336;  Code  1896,  1224,  subdivs.  10,  20. 

Fnllerton,  J.,  delivered  the  opinion  ot 
the  court: 

The  city  of  New  Whatoom,  by  the  terms  of 
the  general  law  under  which  it  is  incorporat- 
ed, has  power  "to  Hcense  for  purposes  of  reg- 
ulation and  revenue,  all  and  every  kind  of 
business,  including  the  sale  of  intoxicatine 
liquors,  authorized  by  law,  and  transacted 
and  carried  on  in  such  city,  and  all  shows, 
exhibitions,  and  lawful  games  carried  on 
therein  and  within  1  mile  of  the  corporate 
limits  thereof,  to  fix  the  rate  of  license  tax 
upon  the  same,  and  to  provide  for  the  oollec- 
tion  of  the  siune  by  suit  or  otherwise."  Act- 
ing under  the  authority  thus  granted,  the 
city  council  passed  an  ordinance  providing 
for  licensing  auctioneers.  Section  6  of  the 
ordinance  providee:  "No  sale  of  goods, 
chattels,  or  persraal  property  at  auction 
(e.\ceptjng  sales  made  under  legal  process, 
and  imported  live  stock,  sold  for  breeding 
purposes)  within  the  city  of  New  Whatoom, 
Washington,  shall  be  made,  excepting  by  an 
auctioneer  or  other  persons  who  shall  have 
first  obtained  from  the  city  a  license  as  here- 
inbefore provided."  Section  7;  "There 
shall  be  charged  for  every  license  granted  for 
the  selling  of  any  household  goods  to  be  sold 
at  the  house  where  such  goods  hare  been  in 
use  the  sum  of  fifteen  dollars  per  quarter, 
or  fifty  dollars  per  year,  payable  in  advance; 
and  no  license  shall  be  granted  for  a  shorter 
poi'iod  that  one  quarter."  Section  8 ; 
'■There  shall  be  charged  for  every  license 
granted  for  the  selling  of  any  stocks  of  mer- 
chandise, or  parts  thereof,  wearing  apparel, 
dress  goods,  millinery  goods,  jewelry  goods, 
and  other  stocks  of  goods,  or  parts  of  stocks 
of  goods,  the  sum  of  twenty-nve  dollars  per 
day,  payable  in  advance;  and  no  such  license 
shall  be  granted  for  a  shorter  period  than 
one  day.  Every  applicant  for  such  license 
having  or  professing  to  have  a  regular  auc- 
tion store  or  fixed  place  of  business  shall 
state  in  his  written  application  the  location 
of  such  store  or  place  of  business."  Section 
10  provides  penalties  for  violations  of  the 
ordinance,  and  S  13  repeals  all  prior  ordi- 
nances in  conflict  therewith.  Prior  to  this 
61  L.  B.  A. 


tame  the  dty  council  bad  macted  an  ordi- 
nance fixing  the  amount  to  be  charged  for 
auctioneer's  licenses  at  $26  per  quarter.  In 
December,  1898,  the  appellant  was  engaged 
in  the  retail  jewelry  tnisineBs  in  the  city  of 
New  Whatcom,  and,  being  desirotia  of  tun- 
ing an  auction  store  tot  uie  {nrpose  of  sell- 
ing jewelry  at  auetitm,  engaged  the  serviees- 
of  one  Frank  Triplett  to  ain  as  auctioneer 
for  him  and  applied  to  the  prcq>er  oSicers  of 
the  city  of  New  Whatoom  for  an  auctioneer's- 
license  for  one  quarter  in  favor  of  Triplett, 
tendering  to  them  the  amount  of  the  fee  re- 
quired by  the  old  ordinance.  The  ofiBeers  re- 
fused to  issue  the  license,  on  the  ground  that- 
Uie  amount  tendered  was  fnsuffident,  by  the- 
terms  of  th«  ordinance  in  twee,  to  authorize 
them  to  issue  a  license  for  the  time  demand- 
ed, and  threatened  to  arrest  and  prosecuto 
Triplett  for  violation  of  the  ordinance  in 
case  he  attempted  to  sell  the  appellant's- 
goods  at  auction  without  paying  a  license- 
fee  at  the  rate  of  $25  per  day  for  each  day 
during  the  time  the  auction  should  continue. 
This  ActiMi  waa  brought  to  restrain  the 
threatened  arrest  and  prosecution.  Issue 
wan  taken  on  the  allegations  of  fact  in  the 
complaint,  and  upon  a  trial  judgment  went 
in  favor  of  the  respondents.  It  is  the  con- 
tention of  the  appellant  that  the  later  ordi- 
nance ia  void,  because  the  charge  exacted  as 
a  license  fee  is  (1)  unreasonable,  oppressive^ 
and  prohibitory;  and  (2)  not  uniform  as  a|»- 
plied  to  class. 

1.  We  agree  with  the  appellant  in  his  con- 
tention that  this  ordinance  cannot  be  upheld 
as  a  legitimate  exercise  of  the  power  to  ref- 
late businesses  granted  to  the  municipality 
by  the  General  Statutes.  The  power  to  r^- 
ulate,  while  it  vests  in  the  municipal  author- 
ities a  wide  discretion,  ia  not  without  well- 
defined  limitations.  Thus,  as  was  said  1^ 
the  supreme  court  of  Ohio  in  8ipe  v.  Mur- 
phy, 49  Ohio  St  536,  flub  nom.  Re  Sipe,  17 
L.  B,  A.  184,  31  N.  E.  884,  construing  an 
ordinance  of  the  city  of  Columbus  passed 
under  a  power  griinted  that  city  to  reflate 
and  license  the  sale  at  auction  of  goods, 
wares,  and  merchandise  imported  into  the 
city  for  the  purpose  of  bei^  sold  at  auction : 
"It  is  not  to  be  presumed  from  the  language 
of  the  statute,  that  it  was  the  design  of  the 
legislature  to  authorize  the  passage  of  ordi- 
nances that  would  be  unjust,  ot  oppressive, 
or  unfair  and  partial,  or  in  restraint  of 
trade,  or  in  contravention  of  public  policy, 
or  containing  special  and  unwarranted  dis- 
criminations against  property  iM*oaght  into 
the  oorporation  from  other  parts  of  the  same 
state  to  be  sold  at  auction,  or  ordinancea 
containing  such  di8crimir.ations  a^inat 
property  brought  Into  the  corporation  ftota 
another  state  Iqt  the  same  purpose,  and  thua 
in  conflict  with  the  powers  of  Congress  to 
regulate  commerce  among  the  several  states. 
And  while  ordinances  subject  to  such  infirm- 
ities cannot  be  deemed  to  be  authorized  by 
the  statute,  obviously  it  cannot  be  held  that 
the  municipal  body  has  such  authority  by 
virtue  of  the  general  incidentol  power  of 
municipal  corporaUons  to  enact  appropriat* 
by-laws  or  «dina^c^.;'^  .SQpj^gif^  v. 
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Covington,  00  Ky.  444.  9  L.  R.  A.  656. 14  S. 
Vf.  309,  It  Tvu  SAid:  ^'PeTbajM  the  most 
distingiiiflhing  feature  of  the  common  lav  ia 
its  regard  for  the  protection  and  equality  of 
individusJ  right  It  ia  a  rule,  therefore, 
that  where  the  by-law  of  a  rouniripality,  en- 
acted under  a  general  grant  of  power  or  by 
virtue  of  its  incidental  authority,  is  unfair 
and  partial  in  its  operation,  it  will  be  de- 
clared void.  It  will  not  be  upheld  If  it  be 
unreasonable  and  oppresrive.  It  must  not 
contravene  common  right,  or  tbe  general  law 
of  the  state,  or  make  unwarranted  or  special 
discriminations."  Under  the  statute  of 
Iowa  authorizing  cities  of  the  flrat  class  to 
reflate  and  license  sales  within  their  cor- 
porate limits  by  auctioneers  and  transient 
merchants,  the  city  of  Ottumwa  passed  an 
ordinance  fixing  tiie  amount  of  tbe  license  at 
auction  or  at  private  aale,  at  the  rate  of  92S0 
per  month,  or  925  per  dar  if  a  Hoense  was 
issued  for  a  shorter  period  than  one  month. 
This  ordinance  was  said  by  the  supreme 
court  of  that  state  to  be  an  abuse  of  the 
power  conferred,  and  the  ordinance  was  held 
invalid;  the  court  saying:  "The  munici- 
pality, under  the  authority  given  it  to  li- 
cense, had  Uie  right  to  impose  such  a  charge 
as  would  cover,  not  only  the  necessary  expen- 
ses of  issuing  it,  but  also  the  additional  la- 
bor of  officers,  and  other  expenses  imposed  by 
the  buBiness;  but  nothing  beyond  this. 
.  .  .  It  aeems  to  us,  in  view  of  the  nature 
of  the  business  licensed;  the  fact  that  it  was 
in  no  manner  injurious  to  the  public  health 
or  mcH*a]B;  that  it  was  oonflned  to  a  particu- 
lar place,  and  was  not  of  such  a  nature  as  to 
bectHne  a  nuisance;  that  it  did  not  require 
the  police  supervision,  and  was  in  no  man- 
ner calculated  to  disturb  the  peace  and  quiet- 
ness of  the  city, — that  it  is  perfectly  appar- 
ent that  the  fee  exacted  in  this  case  was  not 
required  as  a  police  regulation,  but  for  the 
purpose  of  revenue  to  the  city.  It  may  also 
have  been  fixed  at  this  sum  to  protect,  in  a 
measure,  the  home  merchant  against  the 
passing  one,  who  otherwise  might  not  be 
called  upon  to  pay  anything  to  uie  support 
of  the  instrumentalities  of  government.  But 
such  protection,  however  desirable  and  just, 
cannot  be  aiforded  under  an  ordinance  parsed 
in  virtue  of  authtwity  given  by  the  state  to 
regulate  and  license.  In  passing  we  may  ob- 
serve that  a  oomparison  of  the  language 
used  in  S»  462  and  463  of  the  Code  cfeaily 
demonstrates  that  the  legislature  did  not  in- 
tend, by  S  4tI2,  to  confer  upon  municipalities 
the  right  to  tax  transient  nierchants,  by  the 
use  of  the  words  'regulate  and  license.'" 
Ottumtca  V.  Zekind,  95  Iowa,  622,  29  L.  R. 
A.  734,  64  N.  W.  046.  It  may  be  true,  as 
the  respondents  argue,  that,  under  an  au- 
thority to  license  for  the  purpose  of  regular 
tion,  the  amount  proper  to  be  charged  as  a 
license  fee  must  be  left  largely  to  the  discre- 
tion of  the  mnnieipal  authorities,  and  that 
the  fee  exacted  need  not  be  oonflned  to  the 
mere  expeme  incident  to  the  issuance  of  the 
license,  but  may  be  made  saffldently  large  to 
COTOT  all  costs  that  will  be  incurred  in  the 
oversight  of  the  regulated  business  by  the 
police  (rffieersf  and  create  a  fund  suffi<riait  to 
Al  L.  B.  A. 


prosecute  rlolators  of  the  regulaUons  im- 
posed, even  though  incidentally  the  revenues- 
of  the  municipality  may  be  increased  there- . 
by;  and  also  that  it  is  only  when  the  ordi- 
nance is  plainly  unreasonable  and  prohibi- 
tive in  its  character  that  the  courts  may-in- 
terfere, and  pronounce  it  invalid.  But,  con- 
ceding this,  as  well  as  all  else  that  can  just- 
ly be  claimed  for  the  power  to  r^pilate  the- 
buriness  of  selling  goods  at  anctitm,  we  tiiink 
the  present  ordinance  cannot  be  sustained  at 
a  legitimate  exercise  of  that  power.  Chad' 
dock  V.  Day,  75  Mich.  527,  4  L.  R.  A.  809,  42- 
N.  W.  977;  Btate,  Morgan,  Prosecutor  v. 
Oraitge,  SO  N.  J.  L.  389,  13  Atl.  240;  Btate 
V.  Taft,  118  K.  C.  1190,  32  L.  R.  A.  122,  23 
S.  E.  970;  Steffy  v.  Monroe  City,  135  Ind. 
460,  35  N,  £.  121;  OKtmper  v.  OreencMtle, 
138  Ind.  339,  24  L.  R.  A.  768.  S5  N.  B.  14. 

Can  the  ordinance  be  upheld  as  an  exerdso 
of  the  taxing  power?  As  haa  been  shown, 
the  statute  expressly  empowers  municipali- 
ties of  the  class  to  which  the  city  of  New 
Whatmm  belongs  to  license  for  the  purpose 
of  revenue  as  well  as  of  regulation  all  and 
every  kind  of  business,  without  limitation' 
as  to  the  amount  of  tax  that  may  be  tiius 
imposed.  JTor  this  reason  it  cannot  be  said 
that  the  ordinance  in  question  is  in  excess 
of  the  power  conferred  upon  the  municipality 
by  its  charter.  Nor  is  a  tax  of  this  kind 
within  any  of  the  inhibitions  of  the  Consti- 
tution against  imequal  and  ununiform  taxa- 
tion. This  we  determined  in  the  case  of 
Fleettoood  v.  Read,  21  Wash.  547,  47  L.  R  A. 
205,  58  Pac.  665.  That  caae  arose  upon  » 
conviction  for  the  violation  ol  an  ordinance 
of  the  city  of  Tscoma  which  required  dealers 
in  merchandise,  who  gave  to  purchasers  of 
goods  coupons  or  similar  devices,  which  ena- 
bled such  purchaser  to  obtain  from  other 
dealers  articles  of  merchandise  on  the  sur- 
render of  the  devices  received,  to  pay  a  li- 
cense fee  of  $60  per  year.  It  was  insisted 
tliat  the  ordinance  was  void  because  it  im- 
posed a  burden  vpoa  a  portitm,  uid  not  the 
whole,  of  a  class  of  merchants,  and  that  it 
was  in  violation  of  SS  1,  2,  9,  art  7,  of  the 
state  Constitution,  whidi  provide  for  uni- 
formity in  taxation.  In  passing  upon  these 
objections  we  held  that  the  ordinance  was- 
uniform  as  to  class,  in  that  it  made  no  dis- 
tinction between  merchants  doing  business  in 
that  particular  way,  and  that  Uie  oonstitit- 
tional  provision  requiring  uniformity  and 
equality  in  taxation  applied  to  taxes  upon' 
property,  but  had  no  application  to  taxea 
upon  trades,  professions,  or  occupations. 
The  adjudicated  cases  on  these  questions 
were  not  collated  by  the  writer  of  that  opin- 
ion. T^ey  can  be  found  partially  collated, 
at  least,  in  the  cases  of  Neicton  v.  Atchison, 
31  Kan.  151.  47  Am.  Rep.  486,  I  Pac.  288: 
Denver  Oity  R.  Co,  v.  Denver,  21  Colo.  350, 
20  L.  R.  A.  608,  41  Pac  826;  noto  to  People 
V.  Thurher,  13  III.  554  (Smith  &  Hitchcock 's- 
reprint) ;  where  will  be  found  also  elaborate 
!  and  thorough  discussions  of  the  principlea 
involved.  See,  further.  New  Orleans  v. 
Kaufman,  29  La.  Ann.  283,  29  Am.  Rep. 
328;  Walla  Walla  T.  Ftrdon,  81  Wash.  30S» 
67  Pac  796.  ^  t 
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The  learned  oounaal  for  tht  appellant 
made  Uie  further  oontention  that,  even  if 
there  be  no  express  constitutional  inhibition 
.a^tnst  this  mode  of  taxation,  or  the  amount 
that  may  be  levied  thereunder,  there  is  what 
watLy  be  called  implied  inhibition  of  the  Con- 
stitution which  can  be  invoked  to  prevent 
flagrant  injustice  and  palpable  wrong, 
'thou^'h  coraniitbed  under  the  guise  of  a  pow- 
•er  so  wide  in  extent  as  the  taxing  power,-~ 
«uch  as  those  which  guarantee  the  individu- 
■al  citizen  against  wilful  aggressions  on  his 
personal  lights,  and  unlawful  confiscations 
of  his  property.  There  seems  to  be  in  au- 
thority, as  well  as  in  reason,  support  for 
'this  contention.  Jud^  Cooley,  in  his  work 
•on  Constitutional  LimitationB,  discussing 
the  question  of  the  power  of  taxation,  says : 
'"Having  thua  indicated  the  extent  of  the 
taxing  power,  it  ia  neoessaiy  to  add  that  cer- 
tain elements  are  essential  in  all  taxation, 
and  that  it  will  not  follow  as  of  course,  be- 
caiii^e  the  power  is  so  vast  tiiat  everything 
which  may  be  done  under  pretense  of  its  ex- 
ercise will  leave  the  citizen  without  redress, 
«ven  though  there  be  no  conflict  with  express 
'Constitutional  inhibitions.  Everything  that 
may  be  done  under  the  name  of  taxation  is 
not  necessarily  a  tax;  and  it  may  happen 
that  an  oppi'essive  burden  imposed  by  the 
^Ternment,  when  it  comes  to  be  carefully 
scrutinized,  will  prove,  instead  of  a  tax,  to 
"be  an  unlawful  confiscation  of  property,  un- 
warranted  by  any  principle  of  constitution- 
al government."  Cooley,  Const.  Lim.  6tb 
■«d.  p.  003.  Id  his  work  on  Taxation,  while 
speaking  more  directly  to  the  question,  he 
says:  "If  a  revenue  authority  is  what 
seems  to  be  conferred,  the  extent  of  the  tax, 
when  not  limited  by  1;he  grant  itself,  must 
1>e  understood  to  be  left  to  the  judgment  and 
discretion  of  the  municipal  government,  to 
be  determiiicd  in  the  usual  mode  in  which 
ita  legislative  authority  is  exercised;,  but 
the  grant  of  authority  to  impose  fees  for  the 
purposes  of  revenue  would  not  warrant  their 
being  made  so  heavy  as  to  be  prohibitory, 
theifby  defeating  the  purpose."  Cooley, 
Taxn.  2d  ed.  p.  6^7.  See  also  cases  cited  in 
«upport  of  the  text;  Fretwell  v.  Troy,  18 
Kan,  271,  275.  If,  however,  it  be  conceded 
that  the  courts  have  power  to  declare  a 
municipal  ordinanoe  levying  a  licenae  tax  on 
1>UBhiesse8  Invalid  on  the  ground  that  the  tax 
imposed  is  so  oppressive  and  unreasonable  as 
to  amount  to  confiscation,  rather  than  taxa- 
tion, they  wilt  not  determine  the  question  by 
«  m^e  inspection  of  the  amount  of  the  tax 
imposed.  All  presumptions  and  intend- 
Tucnts  are  in  favor  of  the  validity  of  the  tax. 
It  will  be  presumed,  in  the  absence  of  a  con- 
trary showing,  that  the  municipal  authori- 
ties acted  justly  and  hcmestly,  and  not  in 
disregard  of  the  rights  of  the  citizens  or 
property  holders  of  Uie  municipality;  that  a 
necessity  for  the  revenue  to  be  derived  from 
Hbe  tax  exists;  that  an  equally  high  rate  has 
been  levied  upon  all  business  and  on  all  prop- 
-erty;  and,  however  large  the  particular  tax 
<»mplain«l  of  may  appear  to  be,  it  will  be 
presumed  to  be  in  harmony  with  all  other 
taxation,  and  not  an  unjust  or  unreasonable 
«1  L.  R.  A. 


discrimination.  In  other  words,  the  mere 
amount  of  the  tax  does  not  prove  its  inTalid- 

ity.  To  determine  the  amount  of  revenue 
required  for  the  needs  of  the  municipality, 
when  not  limited  by  constitutional  barriers, 
is  within  the  sole  discretion  of  the  legisla- 
tive authorities,  and  the  courts  have  no  war- 
rant to  interfere  with  that  discretion.  To 

auote  Chief  Justice  Marshall,  it  ia  "unfit  for 
judicial  department  to  inquire  what  de- 
gree of  taxation  in  the  Intimate  use,  and 
what  d^ee  may  amount  to  the  abuse,  of  the 
power."  Passing,  then,  to  the  record,  the 
only  evidence  we  find  that  might  be  said  to 
support  the  contention  of  the  appellant  that 
the  tax  imposed  by  this  ordinance  is  unrea- 
sonable and  oppressive  is  the  showing  to  the 
effect  that  the  ordinance  was  passed  upon 
the  petition  of  certain  merdianta  of  New 
Whatcom;  that  no  licenae  had  \»en  taken 
out  to  sell  merchandise  in  this  manner  since 
the  ordinal. ce  went  into  effect;  that  the  auc- 
tion conducted  by  the  appellant,  held  while 
the  temporary  restraining  order  issued  in 
this  case  was  in  force,  would  have  been  on- 

fTofltable  had  he  been  compelled  to  pay  the 
ionise  fee  required  by  the  cvdinance;  and 
the  statement  of  one  of  the  witnesses  that 
the  ordinance  was  intended  by  the  city  coun- 
cil to  be  prohibitory.  But  we  think  this  in- 
conclusive.  Eveir  citizen  of  a  municipality 
has  an  undoubted  right  to  petition  for  suui 
legislation  as  he  may  thinfc  will  be  benefi- 
cial to  tlie  community.  The  fact  that  no 
license  haa  been  taken  out  under  the  ordi- 
nance  might  be  evidoice  that  it  was  less 
profitable  to  sell  goods  in  this  manner  than 
in  the  ordinary  way,  even  had  auction  stores 
been  common  prior  to  the  passage  of  the 
ordinance,  but  it  would  not  prove  that  it  was 
wholly  unprofltable.  Nor  does  the  failure  of 
the  appellant  have  this  conclusive  effect.  So 
many  conditions  eater  into  every  business 
enterprise  tending  to  make  it  successful  or 
unsuccessful  that  H  cannot  be  said  that  its 
nonsuccess  is  caused  1^  any  one  condition. 
It  may  be  the  fault  of  the  Individual  having 
the  business  in  charge.  Common  experience 
needs  only  to  be  oitea  to  prove  that  under  ex- 
actly similar  conditions  many  succeed  where 
one  fails.  Neither  is  the  intention  of  the 
city  council  in  TMiasing  the  ordinance  mate- 
:  rial.  If  the  ordinance  he  passed  in  accord- 
ance with  the  charter  authorizing  it,  be  law* 
ful  upon  its  face  and  its  nature  and  effect, 
the  courts  will  not  generally  Inquire  what 
motives  induced  its  passage.  Freeport  r. 
ifai  ka,  59  Pa.  253 ;  Buell  v.  Ball,  20  Iowa, 
282;  Dill.  Mun.  Corp.  §{  311,  312. 

2.  It  is  insisted  that  the  ordinance  is  not 
uniform  as  applied  to  class.  As  has  been 
shown,  the  main  contention  of  appellant  un- 
der this  head — namely,  that  the  ordinance  is 
Invalid  because  it  imposes  a  bardm  upon  a 
portion,  and  not  the  whole,  of  a  class  of 
merchants — is  concluded  against  him  by  the 
case  of  Fleetwood  v.  Read,  21  Wash.  647.  47 
L.  R.  A.  205,  SS  Pac.  666.  The  further  ob- 
jection is  that  the  discrimination  made  by 
the  ordinance  in  the  amount  of  the  license 
fee  required  of  auctioneers  for  the  sale  of 
the  goods  described  in  {  7  and  the  amount 
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of  the  fee  required  for  iixe  sale  of  those  de- 
«cribed  in  S  8  is  an  unlawful  discrinuna.tion. 
This  could  be  so  only  on  the  theory  that  the 
4>usiness  of  selling  property  at  auction  is  but 
A  single  "kind  of  misiness  within  the  mean- 
ing of  these  words  as  used  in  the  city's  char- 
tear.  But,  conceding  this  to  be  correct  in 
principle,  we  know  of  no  reason  why  the  cit^ 
council  niay  not  classify  single  kinu  of  busi- 
ness in  accordance  with  the  different  charac- 


ter and  kind  of  property  sold,  and  graduate 
the  license  tax  in  any  manner  that  the  exer* 
cise  of  a  sound  discretion  dictates. 
The  judgment  «  afprmed. 

Dnmliar,  Ch.  J.,  and  Bekvla  and  And- 
ers, JJ.,  concur. 

Keliearing  denied. 


KENTUCKY  COUKT  OF  APPEALS. 


Soard  of  Councilnien  of  HARBODSBUBO* 
Appt., 

V. 

R.  0.  BENFRO  e<  oJ. 

<  Ky  ) 

S.  An  ordlBRnce  flxlnflc  the  limonMt  of 
m  Ifcenae  for  the  anle  of  Intoxleauita 

at  1300  more  for  a  place  on  the  main  street 
than  is  required  for  a  place  on  any  other 
street  Is  unconstitutional  because  It  violates 
the  spirit  of  the  Constitntion  as  to'  uniform- 
ity of  lawa. — especially  In  respect  to  taiatlon, 
and  the  prohibition  against  local  and  special 
legislation. 

a.  Payment  In  execaa  of  the  amonnt 
eonstltutlonikllr  charsrenUe  for  m  II- 
ceave  fee  Imposed  under  an  unconstitutional 
ordlnan<.-e  entitles  the  one  who  pays  It  to  re- 
cover it  back  from  the  city. 

(October  80,  IdOO.) 

API^L  hy  plaintiff  from  a  judgment  of 
fhc  Circuit  Court  for  Mercer  County 
vnstaining  »  counterclaim  of  defendants  to 
recover  back  excessive  payment  of  license 
iees  in  an  action  brought  to  enforce  pay- 
ment of  a  sum  still  unpaid  of  the  amount  as 
flxed  by  ordinance.  Affirmed. 

The  facta  are  stated  in  the  opinion 
Ifr.  P.  B.  Thompsom  for  amwUant. 
Ueaan.  Oaitlisr  ft  Vananull,  for  ap- 
pdlees: 

No  Ucenaa  can  be  imposed  upon  any  trade, 
profession,  or  occupation,  which  dlscrimi- 
nates  against  ai^  person  cmgaged  in  that 
particular  calling. 

Taxation  should  be  eaual  and  uniform, 
snd  the  burden  should  fail  on  all  alike. 

Com.  T.  Wright,  79  Ky.  28,  42  Am.  Rep. 
-203;  MarthttU  v.  Donovan,  10  Bush,  681. 

Whenever  a  tax  in  the  form  of  a  license 
fee  is  imposed,  under  le^slativo  authority, 
-upon  any  trade,  profession,  or  calling,  it 


must  be  levied  on  all  alike  in  the  same  pro- 
fession. 

Bullitt  T.  Paducah,  8  Ky.  L.  Rep.  870,  3 
S.  W.  870;  Itankin  v.  Benderaon,  9  Kv.  L. 
Rep.  861,  7  S.  W.  174;  Simrall  v.  Coving- 
ton, 90  Ky.  444,  9  L.  R.  A.  5S6,  14  S.  W. 
369. 

Municipal  by-laws  must  be  reasonable. 
Whenever  th^  appear  not  to  be  so  the  court 
must,  as  a  matter  of  law,  declare  them  void. 

Cooley,  Const.  Lim.  pp.  200,  202;  Elliott 
V.  Louisville,  101  Ky.  282,  40  S.  W.  090; 
Municipality  No.  Two  v.  Dubois,  10  La. 
Ann.  66;  8t.  Louis  v.  Spiegel,  75  Mo.  146; 
Timm  v.  Harrison,  109  III.  693;  Neto  Or- 
leans V.  Borne  Mut.  Ins.  Co.  23  La.  Ann. 
449 ;  East  Feliciana  ex  rel.  Hou>eU  v.  Ourthf 
20  La.  Ann.  140. 

Appellee  had  a  right  to  recover  on  his 
counterclaim. 

Stanford  v.  Bite,  2  Ky.  L.  Rep.  386;  Berg- 
meyer  v.  Greenup  County,  19  Ky.  L.  Rep. 
1599,  44  S.  W.  82;  Wilson  v.  Lexington,  20 
Ky.  L.  Rep.  1598,  49  8.  W.  806;  Baker  t. 
Lexington,  21  Ey.  L.  Rep.  811,  53  S.  W.  16. 

WUte,  J.,  delivered  the  opinion  of  the 

court: 

The  ciiy  of  Harrodshurg  is  of  the  fourth 
class.  Its  hoard  of  council  passed  an  or- 
dinance as  follows;  "Resolved,  that  the  fee 
for  license  to  sell  at  retail  spirituous, 
vinous,  and  malt  liquors  should  be,  and  is 
herel^,  fixed  at  six  hundred  dollars  per  Mi* 
num.  provided  the  business  is  carried  on  at 
any  place  upon  any  other  streets  than  Main 
street,  and  provided  there  be  no  entrance 
from  Main  street  to  such  place  of  business, 
and  for  license  to  conduct  the  saloon  or  re- 
tail liquor  business  upon  Main  street  the 
sum  of  nine  hundred  dollars  should  be  pidd. 
Said  license  fees  should  be  paid  semiannual- 
ly, cash  in  advance.  The  second  payment  to 
bie  secured  by  security  approved  by  the  city 


Nom — As  to  necessity  of  uniformity  in  li- 
cense or  privilege  tax,  see  earlier  cases  In  tbts 
«erles  as  follows:  Chaddock  v.  Day  <HIcb.)  4 
L.  a.  A.  809,  and  twtc;  Simrall  t.  Covington 
<Ky.)  9  L.  R.  A.  Sfitt;  Ma^enau  v.  Procnont 
(Neb.)  0  L.  R.  A.  'J8«:  Sayre  Phillips  (Pa.) 
19  Ii.  R.  A.  49:  fix  parte  Williams  (Tex.  Crim. 
App.)  21  L.  R.  A.  788 ;  Denver  City  R.  Co.  v. 
Denver  (Colo.)  29  L.  R.  A.  008;  Ottumwa  v. 
Zeklnd  (Iowa)  20  L.  R.  A.  734;  State  eai  rel. 
Tol  V.  French  (Mont.)  80  L.  B.  A.  415.  with 
siefe  on  limit  of  amount  of  license  feea ;  Carroll- 
.Sl  L.  R.  A. 


ton  V.  Bazzette  (III.)  31  L.  R.  A.  622;  Ae  Has- 
kell (Cat.)  32  L.  R.  A.  527;  State  v.  Harring- 
ton <Vt.)  34  L.  R.  A,  100;  Singer  Mfg.  Co.  v. 
Wright  (Ga.)  35  Ii.  R.  A.  497 ;  Banta  v.  Chi- 
ratro  (III.)  40  L.  R.  A.  Bll ;  State  v.  Gardner 
(Ohio)  41  L.  R.  A.  680;  PbODOlx  Assur.  Co.  v. 
Muntgomery  Fire  Department  (Ala.)  42  L.  R. 
A.  498 :  Fleetwood  v.  Read  (Wash.)  47  L.  R.  A. 
205 :  State  r»  rel.  Wyatt  V.  Ashbrook  (Mo.)  48 
L.  R.  A.  295:  Knisely  v.  Cotterel  (Pa.)  60  L. 
R.  A.  89 :  and  Stall  v.  DeMattos  {W|^.)  anfe^ 
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council  and  no  licenM  to  be  issued  for  a 
shorter  period  than  one  year."  The  appel- 
lee, Kenfro,  was  granted  a  license  to  sell, 
at  retail,  liquors,  as  provided  under  the  or- 
dinance. The  business  was  to  be  conducted 
on  Main  street,  so  the  license  was  put  at 
$000.  The  flrat  half,  $450,  was  paid  cash, 
and  note  with  surety  .was  executed  for  the 
second  half.  On  this  note  Kenfro  paid  $250, 
and,  failing  or  refusing  to  pay  the  remain- 
der, $200,  this  action  was  instituted  to  re- 
cover thereon.  Appellee,  by  answer  and  coun- 
terclaim, attacked  the  validity  of  the  provi- 
sion of  the  ordinance  fixing  the  license  fee 
at  $900  for  business  on  Main  street,  but  al- 
leged that  under  the  ordinance  tbe  fee  for 
license  was  and  could  only  be  $600  per  an- 
num, and  that  ha  had  already  paid  $700. 
He  then  sought  judgment  for  the  $100  he 
bad  paid  in  excess  of  the  sum  of  $600.  The 
court  overruled  a  demurrer  to  the  answer 
and  counterclaim,  and,  appellant  electing  to 
stand  by  its  demurrer,  the  petition  was  dis- 
missed, the  note  canceled,  and  judgment  ren- 
dered for  appellee  for  the  $100  overpaid. 
From  that  judgment  this  appeal  is  prose- 
cuted. 

The  sole  question  presented  for  our  con- 
sideration is  the  validity  of  the  provision 
of  the  ordinance  fixing  the  license  fee  at 
$900  when  the  business  is  to  be  conducted 
on  Main  street,  when  at  the  same  time  the 
license  fee  for  the  same  business  conducted 
elsewfaore  thnn  on  Main  street  is  only  $600. 
"Hie  ordinance  in  question  was  passed  under 
authority  of  subsection  27,  S  3490,  Ky.  Stat, 
(charter  of  cities  of  the  fourth  class). 
That  subsection  permits  a  division  into 
three  classes  of  license  fees  to  sell  spiritu- 
ous liquors,  vis.:  Ky  retail,  to  be  drunk  on 
the  premises,  or  the  ordinary  saloon;  the 
retail  druggist,  for  medical  purposes;  and 
to  sell  in  not  less  than  a  quart.  There  is 
no  provision  in  that  subsection,  or,  indeed, 
in  the  entire  act,  that  authorizes  the  coun- 
cil to  discriminate  in  license  fees  according 
to  locality  or  street,  or  number  of  the  house 
on  the  street.  The  council  is  given  power 
and  authority  to  r^use  to  grant  a  license 
to  any  pwaon  or  in  any  l<waUty,  and  its 


determination  of  the  matter  is  exclusive. 
Under  this  provision  the  council  could  re- 
fuse to  grant  a  license  to  sell  on  Malik' 
ntreet  at  all,  or  to  conduct  a  business  where- 
there  was  an  entrance  from  Main  street. 
But  that  it  did  not  attempt  to  do.  The  li- 
cense was  granted  to  sell  on  Main  street. 
The  whole  spirit  of  the  Constitution  is  that 
all  laws  shall  be  uniform  within  the  limit 
of  the  lawmaking  power,  and  especially  that 
all  taxation  shall  be  e^ual  and  uniform- 
within  the  territorial  limits  of  the  author- 
ity levying  the  tax.  The  state  I^slature- 
is  prohibited'  from  enacting  local  and  special 
legislation.  It  cannot  be  that  the  councii 
of  one  of  our  cities  can  enact  local  or  me- 
cial  legislation  to  apply  to  a  part  of  the 
territory,  or  to  a  special  person  within  tbe- 
liruits  of  such  city.  All  persons  are  guar- 
antied the  equal  protection  of  tbe  laws,  and 
no  grant  of  exclusive  privil^;es  can  be  made- 
to  any  person,  except  in  consideration  of 
public  services.  We  are  dearly  of  the  opin- 
ion that  the  ordinance  fixed  the  liceoae  fee- 
at  $600  and  no  more.  The  provision  or  ex- 
ception as  to  Main  street  was  special  koA 
local  legislation,  and  is  invalid.  The  coun- 
cil could  have  made  tbe  license  for  the  city 
at  $900,  but,  if  it  had  done  so,  it  could  not 
have  then  excepted  business  not  conducted 
on  Main  street,  and  provided  that  such  busi- 
ness, not  on  Main  street  should  pay  only 
$600.  This  would  have  been  equally  objec> 
tionable.  The  charter  of  a  municipal  cor- 
poration is  a  delc^tion  of  powers  to  it» 
governing  authority  by  the  I^stative 
branch  of  the  government,  and  no  power* 
will  be  presumed  to  have  been  grant^  that 
are  not  mentioned  or  not  necessarily  in- 
cluded in  a  general  grant  of  power.  Cer- 
tainly a  power  that  the  l^slature  itself 
cannot  exercise  will  not  be  presumed  to  be 
granted  to  a  municipal  corp(wmti<ni.  It  ap- 
pearing from  the  answer  and  coimterelaim 
that  appellee  had  paid  $100  in  excess  of  the- 
liceuae  fee,  he  was  entitled  to  recover  s&m» 
from  the  city.  Bruner  v.  BtatUom,  19  Ey. 
L.  Rep.  ISI4,  43  8.  W.  411. 

There  is  no  error. 

Judgment  affinntd. 


TE3iA3  SUPREME  OOUBT. 


SOVEREIGN    CAMP.     WOODMEN  OP 
THE  WORLD,  Plff.  in  Err., 

V. 

A.  E.  FAALEY  et  al.,  Exrs.,  etc.  of  Mrs.  M. 
£.  Fraley,  Deceased. 

(  Tex.  ) 

1.    Ab  amendment  to  the  eonstltntlon 
of  n  benerolcMt  order  Incorporated  as 

NoTB. — For  provision  avoiding  inannuice  pol- 
iej  In  caaa  of  solclOe,  sane  or  Insane  see  note 
to  Billings  Accident  Ins.  Co.  (Vt.)  17  L.  B.  A. 
89. 

For  iDSBDltj  as  affecting  provisions  against 
suicide  generallr.  see  nof«  to  Hatnsl  L.  Ins.  Co. 
T.  WIswell  (Kan.)  SB  L.  B.  A.  258. 
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the  "Sovereign  Camp  of  tbe  WooAnen  of  the 
World,"  when  adopted  bjr  delegates  aasembleA 
as  tbe  sovereign  camp,  In  the  manner  regalred 
by  the  by-laws,  is  a  proper  exercise  of  tbe 
power  given  to  the  corporation  to  make  Its 
own  constitution  and  to  exercise  general  leg- 
islative authority,  when  the  sovereign  camp 
constltotes  the  supreme  Judicial  dapartmcot 
of  the  order,  although  an  exeeotlve  coasdl 
composed  of  the  officers  of  the  soTereign  camp- 
ma;  exercise  legislative  authority  nndA'  cer- 
tain conditions  and  limitations. 
2.  AnthDVltr  tm  hoM  meotlasa  for  tke 
•xerelae  of  strletly  eoFVormte  fue- 
tloBS  oatBlde  of  the  state  of  incorporatloo 
arises  by  Implication  where  tbe  corporatioa 
coniututes  tbe  suprraM-teglslatlm  &tpmn- 
0*  ■  beiTf§flfei5(Ja^®©gtewishe« 


SovcRsiGN  Cucp,  Woodmen 
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by  It,  with  power  to  orpinize  subordlnste 
bodies  througbout  tbe  United  States  and 
Canada. 

S.  A  oerlinpate  of  a  benevolent  order 
vrovltliHv  thnt  It  ■ball  be  void  tt  tbe 
member  die  by  lila  own  bnnd,  nnleu 
he  1«  inaane,  though  made  on  aa  applica- 
tion atntluc  that  it  Is  subject  to  all  tbe  pro- 
vlslona  of  the  constitution,  is  not  controlled 
by  a  const  1  til  Llonal  prorlsion  that  there  shall 
be 'a  condition  in  every  certificate  making  It 
void  If  the  member  die  by  his  own  band, 
"whether  sane  or  Insane,'*  since  tbll  1«  not 
a  general  provision  of  the  constltatlon  or  by- 
laws making  all  certlHcates  void  if  tbe  in- 
sured shall  commit  suicide,  but  speclflcally 
relates  to  those  eertlfleates  of  which  that  con- 
tfltloD  shall  be  made  a  part ;  or,  if  it  la  a  gen- 
eral pruvialon.  It  will  not  apply  as  against 
one  wbo  was  misled  by  tbe  failure  of  the  of- 
ficers to  Insert  the  eoodlUon  In  bis  eontract. 

{Deeomber  8,  1900.) 

EBROR  to  tiie  Court  of  Civil  Apjpeals  for 
the  Fifth  Supretue  Judicial  District  to 
review  a  judgment  affirmiiig  %  judgment  of 
the  District  Court  for  Harrison  County  in 
favor  of  plaintiffs  in  an  a^»on  brought  to  re- 
cover tbe  aniount  alleged  to  be  due  on  a  mu- 
tual benefit  certificate.  Afirmed. 
The  facta  are  stated  in  the  opinion. 
Waiara.  T.  H.  PMmdercraat,  Broaae  ft 
Bnmett,  and  M*  B.  Fanl&mAB  for  plain- 
tiff in  error: 

The  court  erred  in  holding  that  the  bene- 
ficiary of  W.  B.  Fraley  had  any  right  to 
qneition  tbe  validly  <tf  the  amended  %-law, 
he  having  joined  the  order  and  received  his 
certificate  after  the  amendment  to  the  by-law 
was  eiuictcd  by  tbe  soTeroign  camp. 

1  Waterman,  Corp.  fi  73;  Pfiater  v.  Ger- 
tciff,  122  Jnd.  567,  23  N.  E.  1042;  Wood's 
Field  Corp.  {  26G;  1  Bacon,  Ben.  Soc  S  81. 

The  court  erred  in  declaring  void  tbe 
amendment  to  the  by-laws  posaed  by  tbe  St. 
Louis  meeting  oi  the  sovereign  camp  in 
1SU7,  for  the  reason  that  said  amendment 
WM  passed  at  a  meeting  outside  of  the  state 
of  Nebraska,  tiie  state  creating  the  oorpora- 
tion. 

Taylor,  Corp.  i  382;  Handley  v.  Htute, 
139  U.  8.  417,  35  L.  ed.  227,  11  Sup.  Ct.  Rep. 
530;  Hisaouri  Lead  Min.  d  Bmelting  Co.  t. 
Iteinhard,  114  Mo.  218,  21  S.  W.  488;  Camp 
V.  Byme,  41  Mo.  520. 

In  a  mutual  benefit  insurance  fraternity, 
-where  tbe  certificate  refers  to  the  by-laws  of 
the  order  as  controlling,  then  tbe  by-laws 
contain  the  contract  of  insurance  if  there  is 
a  conflict  between  them  and  tbe  certificate. 

SpUiuyii  V.  Cheio,  00  Tex.  535;  1  Bacon, 
Ben.  Soc.  9i  03-161 ;  Supreme  Lodge  of  Pro- 
tectioH,  K.  A  L.  of  H.  v.  Grace,  00  Tex.  572 ; 
Pfiattr  V.  Qencin,  122  Ind.  567,  23  N.  E. 
1U42;  Bliss,  Life  Ins.  S  552;  May,  Ins.  SS 
63,  04;  Biddle,  Ins.  fiS  52  et  aeq. 

A  mutual  benefit  insurance  company  does 
not  waive  the  benefit  of  one  of  its  by-laws  by 
reason  of  the  fact  that  its  officers  issue  cer- 
tificates contrary  to  said  by-laws. 

Supreme  Lodge  K.  of  H.  v.  Keener,  6  Tex. 
Civ.  .A pp.  267,  25  S.  W.  1084;  MilJer  v.  Billa. 
borovfjh  Mut.  F.  Auur.  Auo,  42  N.  J.  Eq. 
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450,  7At].  895;  Burbahk  r.  Boaton  PoUoe 
Relief  Auo.  144  Mass.  434,  11  N.  E.  693; 
Baccm,  Ben.  Soc.  6S  121,  125,  148,  434a; 
Story,  Agency,  S9  58,  133;  Morawetz,  Priv. 
Corp.  9  580,  599;  Priest  v.  Citizens'  Mut.  F. 
Ina.  Co.  3  Allen,  602;  Stcett  v.  Citizens'  Mut. 
Relief  8oo.  78  Me.  541,  7  AU.  394. 

Where  tlie  by-Iam  i^ovide  that  there  can 
be  no  recovery  if  the  insured  commits  sui- 
cide, sane  or  insane,  then  the  beneficiary  of 
an  insane  suicide  cannot  recover  even  though 
the  certificate  pTOvides  otherwrise. 

Splaum  V.  Chew,  00  Tex.  635 ;  Bacon,  Ben. 
Soc  99  161,  184. 

l^e  court  erred  in  not  holding  that  the 
beneficiary  certificate  issued  to  W.  B.  Fraley 
was  issued  nitJiout  any  authority  from  de- 
fendant company,  because  said  oertifieat* 
provided  tliat  the  beneficiary  could  recover 
if  Fraley  committed  suidde  while  insane; 
and  the  ofiioers  issuing  the  certificate  had  no 
authority  to  change  or  waave  the  by-laws. 

Miller  V.  Billaborough  Mut.  F.  Assur. 
Asso.  42  N.  J.  Eq.  459,  7  Atl.  895;  Burbank 
V,  Boatott  Police  Relief  Aaao.  144  Mass.  434, 
11  N.  H.  693;  Bacon,  Ben.  Soc  9  171;  Bale 
V.  JfecAanics*  Mut.  F.  Ina.  Co.  6  Gray,  160, 
06  Am.  Dec.  4ia 

In  these  mutual  benefit  orders  the  authori- 
ty of  the  officers  and  agents  is  measured  by 
t^e  constitution  and  by-laws  of  the  order; 
and  when  they  exceed  their  powers  there  is 
no  waiver,  and  the  order  is  Di>t  estopped. 

Supreme  Lodge  K.  of  B.  v.  Keener,  6  Tex. 
Civ.  App.  273,  25  S.  W.  1084;  MiUer  v.  BilU- 
borough  Mut.  F.  Aaaur.  Aaao.  42  N.  J.  Eq. 
450,  7  Atl.  896;  ffolo  v.  Meahaniea'  Uut.  F. 
Ina.  Co.  6  Oray,  169,  66  Am.  Dec.  410;  Bax- 
ter V.  Ohehea  Mut.  F.  Ina.  Co.  1  Allen,  204, 
79  Am.  Dee.  730 ;  Su>ett  v.  Citizen^  Mut.  Re- 
lief Soo.  78  Me.  541.  7  AU.  395;  Bacon,  Ben. 
Soc.  9  148;  Story,  -Agency,  9  133;  McGoumh 
V.  Supreme  Council,  C.  M.  B.  Aaao.  76  Hun, 
534,  28  N.  Y.  Supp.  177. 

The  officers  of  a  fraternal  benefit  society 
have  no  authority  to  waive  those  ot  its  by- 
laws which  relate  to  the  substance  of  the 
contract  between  it  and  a  member,  determine 
tbe  relations  of  the  members  to  each  other, 
or  in  any  manner  fix  the  rights  and  lialnli- 
ties  of  the  parties. 

Burbank  v.  Boston  Police  Relief  Asso.  144 
Maw.  434,  11  N.  E.  001;  8u>ett  v.  Citizens' 
Hut.  Relief  Boa.  78  Me.  541.  7  Atl.  394; 
Mulrey  v.  Shatemut  Mut.  F.  Ina.  Co.  4  Allen, 
HO,  81  Am.  Dee.  689;  Evana  t.  Trimountain 
Mut.  F.  Ina.  Co.  9  Allen,  329 ;  Barvey 
Grand  Lodge  A.  0.  of  V.  W.  60  Mo,  App. 
472:  Lyon  v.  Sitpreme  Assembly  R.  S.  of  G. 
F.  153  Maas.  83,  26  N.  E.  236;  Grand  Lodge 
A.  0.  U.  W.  v.  Jesse,  50  111.  App.  101;  Bacon, 
Ben.  Soc.  9  17 1,  Brewer  v.  Chelsea  Mut.  F. 
Ins.  Co.  14  Oray,  209;  Bale  v.  Mechanies' 
Mut.  F.  Ina.  Co.  6  Cray,  169,  06  Am.  Dec. 
410;  Leonard  T.  AmerMOfi  Ina.  Co.  97  Ind. 
305 ;  BehUr  v.  German  Mut,  F,  Ina.  Co.  08 
lud.  354;  State  rx  rel.  Young  v.  T'emperntico 
Benev.  A^o.  42  Mo.  App.  485;  Bysinger  T. 
Supretne  Lodge,  K.  A  t.  of  B.  42  Mo.  App. 
028. 

Tlie  oiUcers  of  a  hmeflt  society  aEe>spedsl 
agents  whose  0(munissi<mDt^^||t|^llig1^®tf 
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to  be  found  in  the  by-lavn  uid  articles  of 

association. 

Bacoii,  Ben.  Soc.  SS  121,  148,  434,  note  a. 

The  rule  as  to  special  agenta  is  that  the 
party  dealing  with  them  must  act  at  his 
peril,  and  is  bound  to  inquire  into  the  nature 
and  extent  of  the  authority  conferred. 

Story,  Agency,  5§  58,  133;  Bacon,  Ben. 
Soc.  §  12j,  and  g  12(t,  p.  206,  note;  Mora- 
wctz,  Friv.  Corp.  SS  5B0,  690;  Susquehanna 
Ins.  Co.  V.  Pemne,  7  Watts  &  S.  348 ;  Leon- 
ard V.  American  Ina.  Co.  97  Ind.  299 ;  Belle- 
ville Hut.  Ins.  Co.  T.  Van  Winkle,  12  N.  J. 
Eq.  333 ;  Eaainum  y.  Provident  Mut.  Relief 
As80.  02  K.  H.  566 ;  Bolton  y.  Bolton,  73  Me. 
290 ;  Borgi'acfe  t.  Supreme  Lodge,  K.  A  L.  of 
B.  22  Mo.  App.  127 ;  Supreme  Lodge  K.  of  H. 
V.  Keener,  6  Tei.  Civ.  App.  273,  25  S.  W. 
1084;  Sovereign  Camp,  Woodmen  of  the 
World  V.  Rothschild,  15  Tex.  dv.  App.  463, 
40  S.  W.  553;  Be  Globe  Uut.  Ben.  Aseo.  63 
Hun,  263,  17  N.  Y.  Supp.  852. 

Ueaara.  O.  E.  Outer  ud  T.  P.  Townc* 
for  defmdanta  in  error: 

The  exercise  of  the  l^^lative  power  of  a 
corporation — tiie  right  to  make  by-laws  bind- 
ing on  all  members,  whetiier  voting  for  the 
same  or  not — is  the  highest  function  the 
body  can  exercise,  and  is  strictly  a  corpo- 
rate act.  This  exercise  of  this  power,  being 
the  pei'forniance  of  a  corporate  act,  muai  be 
within  the  territ(H-ial  limitB  of  the  state 
which  incorporated  the  body. 

Franoo-TeiPan  Land  Co.  v.  Laigle,  69  Tex. 
343;  Beattie  v.  Hardy.  93  Tex.  131.  63  S.  W. 
680;  5  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  89, 
note  2;  Mitchell  v.  Vermont  Copper  Min.  Co. 
'  8  Jones  tt  S.  406;  Waterman,  Corp.  pp.  210, 
211;  AngGll  &  A.  Priv.  Corp.  S  498;  Miller 
V.  Kwer,  27  Me.  509,  40  Am.  Dec.  019. 

The  power  to  make  by-laws,  exisUng  in  a 
corporation,  must  be  exercised  by  that  body 
in  whom  the  charter  has  vested  tiie  lawmak- 
ing power;  and  any  attempt  at  tb'  exercise 
of  this  power  by  any  other  body  is  absolute- 
ly void.  In  this  case  the  supreme  executive 
council,  or  board  of  directors,  had  the  power 
to  make  by-laws. 

Supreme  Lodge  K.  of  P.  v.  Stein,  76  Miss. 
107,  37  L.  R.  A.  775,  21  So.  569;  Supreme 
Lodge  K.  of  P.  v.  La  Malta,  96  Tenn.  157,  30 
L.  R.  A.  838,  31  8.  W.  498. 

A  member  of  a  benevolent  and  co-operative 
mutual  insurance  company,  such  as  appel- 
lant, is  not  bound  by  such  void  laws  and 
regidations  aa  some  body  of  men  other  than 
the  corporation  has  attempted  to  impress  up- 
on the  corporation,  wheUier  such  lawa  are 
passed  before  or  after  he  becomes  a  member, 
especially  in  this  case,  when  such  corpora- 
tion itself  ignores  such  attempted  laws,  and 
treats  them  as  not  Unding  wnen  it  receives 
such  member  into  its  folds. 

Supreme  Lodge  K.  of  P.  v.  Stein,  75  Miss. 
107,  37  L.  R.  A.  775,  21  So.  659. 

Where  the  corporation  itself,  by  and 
through  its  general  officers,  and  in  accord- 
ance with  a  long  course  of  dealing  in  issuing 
certificates,  grants  a  certificate  which  is  in- 
consistent with  a  by-law,  which  by-law  is 
not  observed  in  its  dealings,  the  certificate 
controls,  and  the  by-law  must  jield  to  the 
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contract  as  stated  in  the  certificate.  Under 
Euoh  circumstances  the  beneficiary  of  the 
certificate  must  be  held  to  have  contracted 
with  reference  to  its  tenae,  and  not  wLta 
reference  to  a  by-law  dieregarded  by  the  cor- 
poration. 

Davidson  v.  Old  Peoples  Mut.  Ben.  Soc. 
39  Minn.  303,  1  L.  R.  A.  842,  39  N.  W.  803 ; 
16  Am.  ft  Eng.  Enc.  Law,  p.  36;  16  Am.  ft 
Eng.  Enc.  Law,  2d  ed.  p.  639,  note  8 ;  Cooke. 
Life  Ins.  p.  20;  Supreme  Lodge  Nat.  Reserve 
Asso.  V.  MoiidrotPski,  20  Tex.  Civ.  App.  322, 
49  S.  W.  919;  Bacon,  Ben.  Soc.  S  179,  p.  229; 
liorthiceatem  Mut.  L.  Ins.  Go.  v.  Batelettj 
106  Ind.  212,  56  Am.  Rep.  192,  4  N.  E.  582; 
Illinois  Mut.  Ina.  Co.  v.  Hoffman,  31  IlL 
App.  295. 

A  ooq>oration  such  ae  a  mutual  benefit  so- 
cieiy  may  waive  any  by-law  which  was  in- 
tended for  the  protection  of  the  company; 
and  where  Uie  general  (^cera  and  directors 
of  the  uompany  so  disr^ard  a  by-law  and  is- 
sue a  great  number  of  certificates  during  a 
protracted  course  of  dealing,  it  will  be  held 
to  have  waived  such  by-law  in  favor  of  thoee 
who  have  accepted  such  oertdficates  under 
such  circumstances. 

Splaum  V.  Chmo,  60  Tex.  537 ;  Bankers  d 
M.  Mut.  lien.  Asso.  v.  Stapp,  77  Tex.  523, 
14  S.  W.  168;  Bacon,  Ben.  Soc.  {  171,  p.  214 
and  §  42G,  p.  630;  Union  Mut.  F.  Ins.  Co.  v. 
Keyser,  82  N.  H.  81S,  64  Am.  Deo.  877. 

Brow»,  J.,  delivered  the  i^inion  of  the 

court: 

On  the  1st  day  of  January,  1891,  under 
the  general  laws  of  the  state  of  Nd)ra8ka, 
certain  persons  filed  articles  of  incorpora- 
tion for  the  purpose  of  creating  what  was  to 
be  known  as  the  "Sovereign  Camp  of  the 
Woodmen  of  the  World."  Article  1  provid- 
ed that  the  name  of  the  ooiporation  should 
be  "  'Sovereign  Camp  <rf  the  Woodmen  of  the 
World,'  with  powers  to  make  its  own  consti- 
tution, lawii,  rituals,  rules  of  order  and  dis- 
cipline, and  secret  work,  and  for  supervisory 
and  legislative  control  over  the  general  laws 
and  regulations  of  the  sovereign  camp,  and 
ite  jurisdiction,  and  all  ite  subordinate 
branches."  The  purposes  of  the  organization 
were  declared  to  be  to  organize  and  establish 
a  social,  fraternal,  benefioiary,  and  benevo- 
lent order,  "combining  and  associating  to- 
gether white  male  persona  of  sound  bodily 
health,  exemijtlary  lutbits,"  etc.,  with  power 
in  the  sovereign  executive  council  to  change 
the  ages,  etc. ;  to  create  a  fund  out  of  which 
to  pay  a  sum  not  exceeding  $3,000  to  the 
beneiiciaTy  designated  by  the  member,  upon 
proof  being  umde  of  the  death  of  the  mem- 
ber, as  required  1^  the  by-laws.  The  affairs 
of  the  corporation  were  to  be  conducted  by 
an  executive  council  oompoeed  of  not  more 
than  thirteen  members  consisting  of  the  elec- 
tive officers  of  the  sovereign  camp.  The 
plan  was  to  organize  local  camps,  called 
"membership  camps,"  and  what  was  known 
as  "bead  camps,"  having  supervisory  control 
and  authority  over  the  membership  camps, 
from  which  head  camps  delegates  were  to  br 
selected,  which  oompoeed  the  sovereign  camp 
of  the  order.  :^e^^^«TOaglb4«^^ 
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to  meet  (hi  the  2d  Taefdaj  of  March  erwy 
two  years,  at  auoh  place  as  might  be  desig- 
nated by  the  sovereign  camp,  the  sovereign 
executive  council,  or  the  sovereign  oonsul 
commander.  It  nus  provided  that  the  first 
meeting  should  be  held  in  1896  at  the  city  of 
Omaha,  in  the  state  of  Nebraska,  at  which 
time  the  oOlcers  of  the  camp  should  be 
elected.  The  jurisdiction  of  tne  oriet  ex- 
tended throughout  the  United  States  and  its 
territories  and  the  Dominion  of  Canada.  It 
was  provided  in  the  articles  of  incorpomtion 
that  those  articles  might  be  altered  or 
amended  at  any  time  at  any  meeting  of  the 
executive  council  by  a  two-thirda  vote  of  the 
members  present,  or  at  a  special  biennial 
meeting  of  the  sovereign  oamp  by  a  two- 
thirds  vote  of  the  legal  dcl^ates  present. 
The  constitution  of  the  order  vms  adopted  at 
tiw  first  meeting  in  1806,  which  contained 
the  following  provision:  "The  following 
condition  shall  be  made  a  part  of  every  bene- 
ticiary  certiflcate,  and  shall  be  binding  on 
both  member  and  order,"  among  which  con- 
ditions wsd  the  following:  "If  the  member 
holding  tliis  certificate  .  .  .  should  die 
by  Us  own  hand  (except  it  be  shown  that  he 
was  at  tbe  time  insane),  .  .  .  this  oer- 
tifioate  shaJl  be  null  and  void  and  of  no  ef- 
fect." At  a  regular  meeting  of  the  delegates 
to  the  sovereign  camp  held  in  St.  Louis,  Mo., 
March  9-20,  1897,  the  constitution  was  bo 
clianged  as  to  read  as  follows:  "The  follow- 
ing conditions  siiall  be  made  a  part  of  every 
benefleiary  certiflcate,  and  shall  be  binding 
on  both  member  and  tlie  order:  .  .  .  Il 
the  member  holding  this  certiflcate  .  .  . 
shall  die  b^  his  own  hand  or  act.  nliether 
sane  or  msane,  .  .  .  this  certificate 
shall  be  null  and  void  and  of  no  effect." 
The  constitution  contained  a  clause  prohib- 
iting any  ofllcer  or  employee  or  agent  of  the 
Bovu-eign  camp  or  a  head  camp,  or  any 
camp,  to  waive  any  <rf  the  otmditions  upcm 
which  a  beneHeiary  certificate  issued,  or  to 
change  or  vary  or  waive  any  of  the  provi- 
sions of  the  constitution  and  laws,  providing 
expresBly,  "Each  and  every  beneficiary  oer- 
tiiicate  is  issued  only  upon  the  conditions 
stated  in,  and  subject  to,  this  oonstitution 
and  laws."  The  change  in  that  part  of  the 
oonstitution  which  prescribed  the  conditions 
of  the  cerUfloate  took  effect  on  the  1st  day 
of  May,  1897. 

In  August,  1807,  W.  D.  Fraley,  by  regular 
application,  became  a  mmiber  of  the  order, 
and  received  a  life  benefleiary  certificate, 
payable,  in  the  event  of  his  death  wliile  the 
ceHifioate  was  in  force,  to  his  mother,  Mrs. 
M.  £.  Fraley,  for  the  sum  of  $3,000,  and  $100 
for  a  monument.  The  certiflcate  was  issued 
subject  to  the  constitution  and  by-laws  of 
the  order«  which  were  declared  to  be  a  part 
Ihtreoi,  and  to  certain  oonditiona  indorsed 
on  tiia  certificate  one  M  which  was  as  fol- 
lows: "If  the  memljer  holding  this  certifl- 
cate shall  die  by  his  own  hand  (except  it  be 
shown  that  he  was  at  the  time  insane) ,  then 
this  certificate  shall  be  null  and  void  and  of 
no  effect."  The  application  made  by  Fraley 
expressly  stated  that  it  was  made  subject  to 
all  the  provisions  of  the  oonstitution  and  the 
61  L.  R.  A. 


by-laws  of  the  order.  The  reason  given  tor 
not  including  in  the  oertifioate  the  condition 
expressed  by  the  amendment  to  the  constitu- 
tion is  that  the  new  form  of  certificate  had 
not  been  issued,  and  the  officer  used  the  old 
form.  The  certificate  wjis  signed  by  the 
sovereign  consul  commander  and  secretary 
of  the  Sovneign  Oamp  of  the  Woodmen  of 
the  World. 

On  April  1,  1809,  while  a  member  of  the 
order  in  good  standing,  and  his  certificate  in 
full  force,  W.  B.  Fraley  committed  suicidor 
he  being  then  insane.  Mrs.  M.  E.  Fraley 
died  on  May  15.  1899,  leaving  a  will  in 
which  the  defendants  in  error,  A.  E.  and  F. 
W.  Fraley,  were  appointed  executors.  The 
will  was  duly  probated;  and  the  ofiioers  of 
the  Sovereign  Camp  of  the  Woodmen  of  the 
World  having  reused,  upon  proper  proof  <tf 
the  death  of  Fraley  and  nis  inauiity,  to  pay 
the  amount  of  the  certiflcate,  this  suit  was 
brought  by  the  executors  of  Mrs.  Fraley  to 
recover  the  sum  of  $3,000,  expressed  therein^ 
and  $100  for  a  monument  The  case  was 
tried  before  the  district  judge  without  a 
jur^,  and  a  judgment  was  entered  for  the 
plaintiffs  below  for  Uie  amount  sued  for, 
which  judffment  was  by  the  court  of  eiTil 
appeals  alhrmed. 

The  three  controUins^  questions  presented 
in  this  case  are:  (I)  Did  the  Sovereign 
Camp  of  the  Woodmen  of  the  World  which 
assembled  at  St.  Louis  have  the  power  to  en- 
act laws  for  the  government  of  the  order? 
(2)  If  it  had  that  power,  was  it  authorized 
to  do  BO  at  the  meeting  held  at  the  city  of 
St.  Louist  (3)  If  titose  questions  be  held 
in  the  afHrmative,  can  the  sovereign  camp 
defeat  a  recovery  on  tills  certificate  because 
the  insured,  being  insane,  committed  suicidet 

The  articles  of  incorporation  adopted 
"The  Sovereign  Camp  of  the  Woodmen  of  the 
World"  as  the  name  of  the  corporation,, 
which  was  empowered  to  make  its  own  con- 
stitution and  to  exercise  general  legislative 
author!^.  The  executive  powers  of  the  eat- 
poratim  were  confided  to  an  executive  coun- 
cil composed  of  the  officers  of  the  sovereign 
camp,  and  under  certi^n  oonditions  and  lim- 
itations the  council  mi^ht  exercise  legisla- 
tive authority.  Authorized  delegates  from 
the  head  camps  were  required  to  meet  every 
two  years,  and  when  assembled  were  denomi- 
nated "The  Sovereign  Camp  of  the  Woodmen 
of  the  World,"  and  constituted  the  sui»eme 
legislative  department  of  the  order,  to  wbicb 
was  coiniuitted  the  authority  to  make  its 
laws.  The  amendment  in  question  was 
adopted  by  the  delegates  assembled  as  the 
severely  ramp,  in  the  manner  required  by 
tho  by-laws.  It  was  a  proper  exercise  of 
power  given  to  that  body. 

It  if  claimed  that  Uie  corporation  could 
not  hold  a  meeting  for  the  exerdse  of  strict- 
ly corporate  functions  outside  of  liie  state 
of  Nebraska,  under  whose  laws  it  was  or- 
ganized. That  is  the  rule  with  regard  to 
ordinary  corporations.  Franco-Texan  Land 
Co.  V.  JMiyle,  60  Tex.  343.  That  rule,  how- 
ever, is  based  upon  public  policy,  which  seeks 
to  protect  the  stockholders  from  meetings 
which  might  be  held  at  places  remote  from 
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their  homee,  or  of  which  they  had  not  been 
notified;  but  the  reason  is  not  applicable  to 
this  class  of  corporations,  because,  in  the 
first  place,  there  are  no  atockholders,  in  the 
senBe  in  which  that  term  is  ordinarily  used. 
Such  associations  are  oomposed  of  members 
living  in  various  states, — usually  the  great- 
er number  outside  of  the  sta.te  in  which  the 
corporation  was  created.  Their  interests 
demand  that  the  meetings  of  the  supreme 
legislative  department  be  neld  as  neair  to  the 
uiembership  as  poasible,  and  to  accomplish 
tills  purpoM  tbe  place  of  meeting  is  usually 
changed  at  each  oonvocation  of  the  body. 
Sound  public  policy  suatMne  such  a  proceed- 
ing as  consistent  vitb  the  rights  of  persons 
interested  in  the  manag«nent  of  the  corpo- 
ration. Tn  the  second  place,  when  a  corpora- 
tion like  this  is  created,  with  power  to  or- 
ganize Buburdinate  bodies  over  bo  large  a 
scope  of  country  aa  the  United  States  and  thf 
Dominion  of  Canada,  it  is  necessarily  oon- 
templated  that  the  greater  part  of  the  busi- 
ness will  be  transacted  beyond  the  territory 
of  the  sta-te  in  which  it  has  its  origin,  and 
the  authority  to  hold  the  meetings  at  such 
place  as  may  be  best  adapted  to  the  purpose 
of  its  creation  aiises  by  implication.  Derry 
Council,  No.  40,  J.  0.  U.  A.  M.  v.  State 
CowioU  J.  0.  U.  A.  M.  197  Pa.  413,  47  Atl. 
208. 

As  amended,  the  language  of  the  consU- 

tution  is:  "The  following  oonditions  shall 
be  made  a  part  of  every  beneficiary  certifi- 
cate, and  shall  be  binding  on  both  member 
and  order:  ...  If  the  monber  holding 
this  certificate  shall  die  by  his  own  hand 
or  act,  whether  sane  or  insane,  .  .  . 
tills  certificate  shall  be  void  and  of  no  ef- 
feot.''   The  provision  is  a.  command  to  the 


officers  of  the  sovereign  camp  to  embody  the 
prescribed  condition  in  each  certificate  there 
after  issued,  which  binds  the  member  ao 
cepting  it,  and  the  ord«  issuing  it.  Tbit  fs 
not  a  general  provision  of  the  constitutitm, 
nor  a  general  by-law  of  the  order,  which 
declares  all  certificates  void  if  the  insured 
shall  commit  suicide,  but,  in  direct  and  spe- 
cific terms,  declares  void  that  certificate  of 
which  it  shall  be  made  a  part.  The  rule  of 
oonstructicm,  that  the  intenti<ni  of  the  par- 
ties to  a  contract  must  be  declared  and  en- 
forced, Applies  in  this  case,  and  demands 
that  the  certificate,  as  issued,  shall  be  upheld 
as  against  the  amended  article.  If,  how- 
ever, we  consider  it  in  the  light  of  a  general 
by-law  or  resolution,  and  that  it  was  intend- 
ed, by  inserting  it  in  the  certificate,  to  give 
notice  to  the  member  of  its  existence,  then, 
the  officers  of  this  order  having  failed  to  in- 
sert that  condition,  Fral^  was  misled,  and 
caused  to  enter  into  a  contract  of  member- 
ship that  he  might  not  have  accepted  if  the 
terms  had  been  expressed  as  now  claimed. 
Having  assumed  the  du^  of  notifying  the 
member  of  the  existence  of  that  provision,  he 
was  not  chargeable  with  knowledge  on  the 
ground  that  it  was  a  by-law  of  uie  order. 
The  plaintiff  in  error  is  bound  by  the  notice 
as  it  was  actually  given  by  its  officers  at  its 
direotion.  Fitngerald  r.  Eguitablt  Aeserce 
Fund  Life  Aaao.  18  N.  Y.  S.  R.  914,  3  N.  Y. 
Supp.  214;  Wamcbold  v.  (Trand  Lodge,  A. 
0.  U.  W.  83  Iowa,  23,  48  N.  W.  1009 ;  David- 
son V.  Old  People's  Mut.  Ben.  8oo.  39  Minn. 
303,  1  L.  R.  A.  482,  39  N.  W.  803.  The  cer- 
tificate of  membership  must  govern  in  deter- 
mining the  rights  of  the  parties,  and  the 
judgments  of  the  District  Court  and  Court 
of  Civil  Appeain  are  affirmed. 
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Mortem  MASYE,  Auditor  of  PnUio  Ac- 
counts, etc., 

V. 

J.  Singleton  DIGQS  et  ak 
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A  Kvlt  bx  t1>e  state  or  a  eonnty  for 
the  collectloK  of  taxee  ts  not  witbin  tlie 
jurisdiction  of  a  coort  of  eqaitj,  where  the 
statutes  have  provided  efllclent  remedies  to 
enforce  parment  of  the  taxes  without  mlt. 

(December  S,  1900.) 

CROSS-ArPEALS  from  a  decree  of  the 
Circuit  Court  lor  Patrick  County  ren- 
dered in  a  suit  to  enjoin  the  removal  of 
timber  from  lands  on  which  the  common- 
M'ealth  and  county  of  Patrick  claimed  liens 
for  taxes  until  the  property  should  be  redeem- 

Note. — ^^rller  cases  In  'lhla  series  on  the 
right  to  bring  suit  to  enforce  paymeBt  of  taxes 
an>  Louisville  Water  Co.  v.  Com.  (Kj.)  9  L.  R. 
A.  09:  Mercler's  Succession  <La.)  11  L.  B.  A. 
81 T,  and  note;  and  State  t.  Georsia  Co.  <N.  C.) 
19  L.  B.  A.  48S. 
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ed  from  sudi  liens;  the  auditor  appealing 
from  so  much  of  the  decree  as  reduced  the 
amount  of  taxes  alleged  to  be  due;  and  de- 
fendant appealing  from  so  much  as  sustained 
the  jui  isdiction  ol  the  court.  S^oeraed  tm 
defendant's  appeal. 

The  facts  are  stated  In  the  opinion. 

Messrs.  P.  BoiUdlii,  Jr^  and  J.  IL 
Hooker,  for  plaintiff: 

The  oourt  below  did  not  transcend  ita 
jurisdiction;  it  did  not  make  any  new  as- 
sessment. 

Equity  has  been  defined  to  be  "the  correc- 
tion of  tltat  wherein  the  oommon  law,  by 
reason  of  its  universality,  was  deficient." 

Equity  is  the  proper  forum  to  ascertain  and 
enforce  liens  against  land;  to  correct  all 
sorts  of  mistakes.  A  tax  assessed  is  a  liea 
on  the  laud. 

Equity  claims  exclusive  jurisdiction  wher- 
ever upon  the  principles  of  universal  justice 
tlie  interference  of  a  court  of  judicature  ia 
necessary  to  prevent  a  wrong  and  the  poei- 
tive  law  is  silent 

Fonblanque,  Eq.  ed.  1807,  note,  pp.  10,  II. 

In  this  state  tha  tax  lien  has  been  enforoed 
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■for  ratIes{Poioein  v.  Richmond,  94  Va.  79, 
-£6  8.  E.  380) ;  for  individuals  who  had  been 
Tcvoired  to  pay  {Bepatt  y.  Moon,  96  Va. 
147,  30  8.  E.  458,  and  Bimmona  v.  Lyles, 
32  Qratt.  752) ;  and  for  the  commonwealth 
herself  on  a  petition  filed  in  a  pending  suit 
in  circuit  court  of  Albemarle,  Com  t. 
Aahlm,  96  Va.  145,  28  8.  E.  177. 

A  citizen  uay  enjoin  the  oollectioa  of  on 
illegal  tax. 

Shenandoah  VaUey  R.  Oo,  w.  Clarke 
■Countif  Supen.  78  Va.  209. 

If  this  land  were  owned  and  claimed  by 
-an  individual,  and  some  n<Hiresident,  or,  for 
that  matter,  anyone,  were  destroying  tJie 
'SubPtantire  value  of  the  estate, — the  stand- 
ing timber, — equity  would  enjoin,  and, 
having  obtained  jurisdiction  upon  one 
grouna,  would  go  on  and  administer  full  re- 
'liet,  evm  to  trying  purely  local  titles. 

MiiUr  T.  Willa,  96  Va.  387.  28  S.  E.  337; 
Jtakes  V.  Rustin  Land,  31in.  &  Mfg.  Co. 
(Va.)  22  S.  13.  498. 

Tf  an  individual  held  a  Men  on  this  land 
iTor  all  it  was  worth,  and  the  timber  was  its 
chief  value,  and  it  was  being  spirited  away, 
this  would  l>e  equitable  waste.  "It  is  an 
wnoonecaentious  or  unreasonable  exercise 
-of  a  legal  right,  for  which  the  law  provides 
AO  reiwidy,"  and  It  may  exist  wiUiout  any 
maliduus  intent. 

High.  Inj.  3d.  ed.  8S  6S0,  326,  480. 
The  state  has  inherently  all  remedies  not 
-voluntarily  relinquished. 

Slate  V.  Oeorgia  Co.  112  N.  C.  34,  19  L. 
R.  A.  485,  17  S.  E.  10;  State  v.  Burkeholder, 
-30  W.  Va.  593,  5  8.  E.  439;  Com.  v.  Field, 
84  Va.  20,  3  S.  E.  882;  Com.  t.  Ford,  20 
-Oratt.  083 ;  State  r.  Baltimor*  dO.R.  Oo.  41 
-W.  Va.  81,  23  8.  B.  077. 

Sir.  A.  J.  MoatagUt  Attorney  General, 
■also  for  plaintiff. 

Meeert.  Disss  *  PerUju,  for  defend- 
ants: 

A  chancery  court  has  no  Jurisdiction  to 
-oDinpeil  a  landowner  to  redeem  hie  land  from 
■a  tax  sale;  nor  to  give  the  commonwealth 
Hie  poseeesion  of  land  alleged  to  be  forfeited; 
nor  to  enforce  a  perfeetly  regular  tax  lien; 
nor  to  wipe  out  all  taxes  and  levies  as  there- 
'tofore  laid  by  the  statutorj-  officers,  because 
-the  same  were  null  and  void,  and  proceed  to 
relist,  reassess,  and  retax  the  land,  ascer- 
'tain  the  amount,  fix  the  lien,  and  decree  the 
payment  and  the  sale  of  the  land  by  its  own 
commissiwier  to  eallsfy  the  lien  thus  fixed 
■and  the  cost  of  the  suit. 

Cooley,  Taxn.  p.  324;  Black.  Tax  'Rtles, 
-9  61;  Cabin  Creek  Ditt.  Bd.  of  Edu.  v.  Old 
JOomuiion  Iron,  Min.  d  Mfg.  Co.  18  W.  Va. 
-441 ;  State  v.  Baltimore  0.  R.  Co.  41  W. 
Va.  81,  23  8.  E.  877;  Virginia  &  T.  R.  Go. 
-T.  Waahington  County,  80  Gratt.  486;  Rich' 
mond  Y.  Riokmond  d  D.  R.  Co.  21  Gratt. 
«17;  Willia  v.  Com.  97  Va.  667,  34  S.  E. 
^60;  Lane  Gomty  v.  Oregon,  7  Wall.  71,  19 
X.  ed.  101;  Reea  r.  Waterioum,  19  Wall. 
107.  22  L.  ed.  72;  Meriwether  t.  Garrett, 
102  U.  9.  472,  26  L.  ed.  197;  Crapo  v.  8tet- 
-ton,  8  Met.  394;  Ribbard  v.  Clark,  66  N. 
TL  165,  22  Am.  Kep.  435;  Andover  (E  M. 
Tump.  Corp.  T.  Oauld,  6  Mass.  44.  4  Am. 
:S1  L.  R.  A. 


Dec  80;  Turnpike  Comre.  v.  LouiavUle  A  H. 
R.  Co.  (Ky.)  1  S.  W.  871;  Cole  v.  Muacatiuo, 
14  Iowa,  290;  Camden  r.  Alien,  26  N.  J.  L. 

398 ;  Alefrti/idria  v.  ffepman,  35  La.  Ann.  301 : 
McLean  County  Precinct  r.  Depoait  Bank, 
81  Ky.  264;  Thompaon  y.  Allen  County,  115 
U.  8.  650,  29  L.  ed.  472,  6  Sup.  Ct.  Rep. 
140;  ffeiiie  v.  Letce  Comrs.  19  Wall.  665, 
22  L.  ed.  223;  Carondelet  v.  Picot,  38  Mo. 
125;  People  v.  Biggins,  96  111.  481. 

BLeitk,  P..  delivered  the  opinion  of  the 

oourt; 

Morton  Marye,  auditor  of  public  accounts 
of  the  commonwealth  of  Virginia,  suing  for 
the  beneflt  of  the  commonwealth  and  the 
county  of  Patrick,  filed  a  bill  in  the  circuit 
court  of  said  county  to  enforce  the  lien  for 
certain  taxes  due  and  unpaid  upon  a  lar^e 
traot  laad  owned,  at  the  time  the  suit 
was  Instituted,  by  J.  Singleton  Di^a.  The 
bill  charges  that  the  title  of  this  land  waa 
formerly  in  one  John  R.  Allm,  who  remained 
charged  with  all  the  taxes  up<m  it  down  to 
the  year  1894.  In  Allen's  name  it  had  been 
returned  delinquent,  was  sold,  and  bid  in 
for  the  oommonwealth  for  taxes ;  but  it 
afterwards  appearing,  for  reasons  which 
need  not  be  specifically  stated,  that  there 
had  been  no  delinquency  on  Allen's  part,  he 
having  parted  with  his  title  to  one  James 
L.  Maury,  the  saJe  and  purcliase  by  the  com- 
monwealth were  void,  and  this  land 
was  assessed  to  James  L.  Maury  and 
others  for  taxes  accruing  for  each  year  from 
1894  back  to  and  including  1876,  with  ioter- 
est,  as  provided  by  SS  479  and  632  of  the 
Code  of  1887.  The  taxes  thus  assessed  were 
not  paid,  were  returned  delinquent,  and  the 
land  in  due  time  was  regularly  offered  for 
sale  by  the  treasurer  of  l^tridc  county,  and 
it  was  again  bid  in  by  the  commonwealth  on 
January  28,  1896,  for  taxes  amounting  as 
of  that  date  to  f4,412.32  due  the  state  and 
912,298.36  due  to  the  oounl^.  By  convey- 
ances referred  to  in  the  bill.  Dims  now 
claims  to  be  the  fee-simple  owner,  ana  the  l»ll 
ohargen  him  as  acting  and  treating  the  same 
as  his  own,  irrespective  of  the  rights  of  the 
commonwealth  and  the  county  of  Patrick. 
Tlie  bill  further  charges  that  Diggs  has  sold 
the  timber  on  the  land,  which  has  again  been 
sold  by  his  alienee,  and  it  is  charged  that 
these  purchasers  of  the  timber  are  making 
active  preparations  to  cut  and  remove  it 
from  the  land;  that  the  timber  ii  very  valu- 
able, but  that  the  land  itself  is  rugged,  and 
will,  when  the  timber  is  removedroe  suffi- 
cient to  pay  the  taxee,  levies,  and  interest, 
whidi  now  amount  to  more  than  $20,000. 

Diggfl,  and  those  claiming  rights  in  the 
timbu  under  him,  are  made  parties  defend- 
ant, and  the  prayer  of  the  bill  is  that  the 
defendants,  their  agents,  employees,  and  all 
other  peraons  be  enjoined  and  restrained 
from  cutting  or  removing  any  timber  what- 
soever, and  mm  pladng  any  sawmills  there- 
on, and  trom  interfering  with  said  land  in 
any  way,  until  the  further  order  of  the 
court;  that  Diggs  may  be  required  to  re- 
deem said  land,  or  discharge  the  clouds  he 
has  placed  upon  the  title;  and  that  ht  ba 
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enjoined  from  oollecting  any  part  of  the  pur< 
diase  monqr  due  for  the  timaer  already  sold. 

This  Mil,  it  ivill  be  observed,  avers  that 
the  title  is  in  the  commos  wealth  by  purchase 
at  a  tax  sale,  aad  that  she  oomes  into  a 
oourt  of  equity  to  restraia  trespa«s  upon, 
and  waate  ot,  her  property. 

At  a  later  day  an  amended  and  supple- 
mental bill  was  flled,  in  which  it  is  claimed 
that,  if  the  complainant  is  not  entitled  to  re- 
lief upon  the  grounds  stated  in  the  original 
bill,  uiere  exists  a  lien  in  favor  of  the  state 
and  county  for  taxes  and  levies,  and  that, 
to  protect  them  in  their  reepective  rights 
as  lienors,  the  court  will,  under  the  peculiar 
circumstances  of  the  case,  restrain  the  de- 
fendants from  trespass  and  waste,  and  take 
the  necessary  steps  to  sell  the  land  and  pay 
the  liena  upon  it. 

To  these  bills  the  defendanta  filed  demur- 
rers, pleas,  and  answers,  which  present  a 
number  of  questions  for  adjudication.  Of 
theee,  the  most  serious  is  that  a  court  of 
chancery  is  without  jurisdiction  to  entertain 
the  bill  of  the  plaintiff. 

Before  entering  upon  a  discuseion  of  this 
most  interesting  question,  it  may  be  well 
to  observe  that  toe  right  <A  the  ccmmon- 
wealth  as  a  purchaser  of  the  land  at  a  sale 
for  delinqueni  taxes  is  not  insisted  upon. 

The  decree  of  the  circuit  court,  which  in 
part  grants  the  relief  prayed  for  by  the  com- 
monwealth, and  which  is  appealed  from  be- 
cause it  did  not  grant  all  Uiat  she  demand* 
ed,  rests  upon  the  proposition,  not  that  the 
commonwealth  is  a  purchaser  of  the  land 
in  controversy,  but  that  she  and  the  county 
of  Patrick  have  a  lien  up<»i  it  for  taxes  due 
and  unpaid,  uid  it  is  tliis  aspect  of  the  ease 
alone  that  we  shall  consider. 

It  is  insisted  upon  by  counsel  for  appel- 
lees that  neither  the  commonwealth  of  Vir- 
ginia nor  the  county  of  Patrick  has  any 
standing  in  a  court  of  ohanoery  to  enforce 
a  lien  for  taxes. 

The  proposition  is  that  the  obligation  of 
the  dtizen  to  pay  taxes  is  impost  by  the 
state  by  virtue  of  her  sovereign  power ;  that 
it  is  purely  of  statutory  creation ;  and  that 
taxes  can  only  be  levied,  assessed,  and  col- 
lected in  the  mode  pointed  out  by  express 
statute.  Cooley,  Taxn.  2d  ed.  p.  15.  At 
page  448  the  same  author  says :  "It  is  not 
uncommon  to  provide  by  statute  for  the  en- 
forcement by  suit,  either  in  the  law  courts 
or  in  equity,  of  the  lien  for  taxes.  .  .  . 
In  oonsidering  tliis  remedy  by  suit,  it  Is  to 
be  kept  in  mind  that  it  exists  only  by  force 
of  the  statute."  To  the  same  effect,  sec 
Black.  Tax  Titles,  §  54;  1  Desty,  Taxn.  407. 

In  People  v.  Biggins,  96  III.  4S1,  it  is  said: 
*'A  oourt  of  chancery  has  no  jurisdiction  to 
enforce  the  lien  upon  real  estate  given  by 
statute  for  taxes  assessed  thereon.  Such 
Hen  is  purely  legal  in  its  character,  the 
creature  of  the  statute,  not  arising  upon 
contract,  and  ean  be  enforced  in  the  mode 
provided  by  the  law  of  its  creation,  and  in 
no  other  mode. 

"If  the  revenue  law  be  defective  in  respect 
of  tibe  remedy  provided  for  raiforcing  such  a 
lien,  that  is  a  matter  oi  legislative  ooncem, 
fil  L.  R.  A. 


not  calling  upon  the  courts  to  provide  » 
remedy  by  extending  the  equitable  jurisdic- 
tion beyond  its  recognized  limits. 

"Nor  does  the  faSt  that  it  Is  the  state- 
whioh  is  seeking  to  enforce  the  lien  operate- 
in  any  way  to  change  the  rule  upon  the  ques- 
tion of  jurisdiction.  The  oihcers  of  the 
state  in  the  collection  of  revenue  are  as- 
much  bound  to  obeerve  the  law  and  to  pro- 
ceed in  the  mode  pointed  out  by  the  statute 
as  Ml  individual  is  required  to  observe  the- 
law  in  the  enforoemait  of  any  right.** 

Orapo  V.  Stetson,  8  Met.  393,  was  an  ac- 
tion of  assumpsit  to  recover  taxes  by  the- 
town  of  New  Bedford,  Mass.  It  was  held 
that  "it  is  well  settled  that  the  law  gives- 
no  remedy  for  the  collection  of  taxes  other 
than  tliose  provided  by  statute;  and,  unless 
the  mode  now  sought  to  be  enforced  is  given 
by  statute,  it  does  not  exist"  Andover  4r 
M.  Tump.  Corp.  v.  Oould,  6  Mass.  44,  4 
Am.  Dee.  80;  Brule  County  v.  King,  11  S.  D. 
294,  77  N.  W.  107. 

In  McLean  County  Precinct  v.  Depont 
Bank,  81  Ky.  254,  the  court  says:  "The 
pow<er  to  levy  or  collect  taxes  is  not  one  of 
the  inherent  powers  of  any  judicial  tribu- 
nal. The  duty  and  the  power  is  l^islative. 
If,  when  the  l^slature  fails  to  enact  proper 
le^slation,  or  to  provide  the  means  of  col- 
lecting taxes  imposed,  Uie  judiciary  may  in- 
terpose, the  theory  of  the  government  and 
the  distribution  of  powers  are  destroyed." 
Vamdeii  v.  Allen,  26  N.  J.  L.  899;  Show  r. 
Peckett,  20  Vt.  482. 

The  question  under  consideration  is  of  sucb 
importance  that  we  have  deemed  it  proper 
to  seardi  the  dccisione  of  many  states  for 
preoedents  to  guide  us  to  a  right  conclusion. 
The  cases  which  we  have  cited  are  sufRtaent 
to  show  the  general  tenor  of  opinion  upon 
the  subject. 

We  now  come  to  a  case  dedded  by  the  su- 
preme court  of  West  Virginia,  which,  for 
obvious  reasons,  is  entitled  to  great  weight 
in  aiding  our  determination.  Judge  Green, 
delivering  the  opinion,  in  whii^  he  reviewB. 
the  cages  to  which  we  have  referred  and 
many  others,  says:  "It  is  true  that  cases 
have  been  decided  where  it  has  been  held 
that  the  imposition  of  a  tax  created  a  le^al 
obligation  to  pay,  on  which  the  law  raised 
an  assumpsit,  notwithstanding  the  statute 
gave  another  specific  remedy;  and  on  thi» 
implied  assumpsit  an  action  at  law  would 
lie ;  .  .  .  out  these  declsione  are  againsk 
both  reason  and  the  decided  weight  of  au- 
thority. It  would  follow,  therefore,  that 
taxes  are  not  a  lieu  upon  lands,  unless  made- 
BO  by  express  language  of  the  statute,  or  by 
fair  implication  from  the  statutory  lan- 
guage.   .    .  . 

"When  a  municipal  tax  is  declared  to  be- 
a  lien,  and  no  mode  of  collection  is  prescribed 
by  the  statute,  and  no  power  to  collect  by 
sale  exists,  such  lien  may  be  enforced  In 
equity  the  municipal  corporation  institut- 
ing the  suit;  .  .  .  yet  a  tax  is  not  m 
debt,  and  the  right  of  the  municipality  to 
bring  such  a  suit  in  equity  is  a  purely  statu- 
tory right,  which  must  be  either  expressly- 
given  or  be  given  by  fair  implioation.   .   .  . 
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It  would  neon  neoesaarily  to  follow  that, 
though  a  municipal  tax  was  expressly  de- 
clared by  statute  to  be  ft  lieo,  yet  if  a  spe- 
(uflc  mode  be  provided,  whereby  the  land 
may  be  sold  to  satisfy  such  a  lien,  no  suit 
could  Im  brought  in  a  court  of  eqiuty  to  en- 
force such  a  lien;  for  the  for^^ing  deci- 
sions show  that  the  speeifio  statutory  mode 
of  collection  must  be  pursued,  and  other  cases 
lead  to  the  same  conclusion."  Further  on, 
he  Bays:  "There  is  nowhere  in  our  laws  any 
authority  to  collect  them  by  euit,  or  any- 
thing from  which  such  authority  could  be 
iniulied."  Cabin  Creek  Diat.  Bd.  of  Bdu.  v. 
Old  Dominion  iron,  Min.  A  Ufg.  Co.  18  W. 
Va.  445. 

ThiM  decision  was  subsequently  reaffirmed 
in  State  t.  Battitnon  A  O.  R.  Co.  41  W.  Va. 
81.  23  8.  E.  677. 

In  many  of  tiie  eases  which  we  have  con- 
sidered, it  seems  to  be  oonoeded  that  if  a 
tax  be  properly  levied  and  assessed,  and  no 
meaoB  be  provided  by  law  for  its  collection, 
resort  may  be  had  to  the  courts  for  that  pur- 
pose; and  in  such  case,  if  the  tax  be  made 
a  XUm.  upon  real  estaite,  a  court  of  duuicery 
would,  by  parity  of  reaatni,  have  jurisdiction 
to  enforce  it  by  sale  of  the  land;  but  there 
is  no  such  defect  in  our  laws  for  the  collec- 
tion of  taxes  as  would  warrant  courts  in  the 
assumption  of  jurisdiction  for  that  purpose. 
As  is  well  said  by  the  supreme  court  of  West 
Yiivinia  In  State  v.  Baltimore  A  0.  R.  Co. 
41  W.  Va.  81,  23  a  E.  677,  where  this  whole 
■ubjeet  is  fully  and  aUy  discussed,  and  the 
conclusion  reached  that  the  courts  have  no 
juriadictioD  to  entertain  suite  for  the  collec- 
tion of  taxes:  "The  absence  of  remedies  in 
the  two  states  [Virf;ioia  and  West  Virginia], 
through  all  their  history,  is  easily  explained. 
The  remedies  given  by  statute  were  better, 
more  speedy,  and  eflica<nous.  These  were 
aale  of  land  for  taxes,  and  distress  of  per- 
sonal^ without  exemption.  Why  fill  the 
courts  with  suits,  burden  the  state  with 
endless  delaym  of  litigation,  and  burden  the 
citizen  with  coats?  If  a  railroad  company 
defaults  in  pajment  of  taxes,  every  wheel 
upon  its  tracks  may  be  stayed,  every  particle 
of  its  morable  property  l>e  taken,  and  its 
power  to  earn  revenue  taken  away.  What 
more  drastic  remedy  can  the  wit  of  man  do- 
▼iseT  It  ia  urged  that  the  statute  ocnnmands 
the  railroad  to  pay,  and  this  begets  obliga- 
tion, and  therefore  actjon  lies.  Grant  there 
is  otdigation,  and  it  can  be  enforced ;  but  the 
same  statute  points  out  the  means  of  en- 
forcement, and  excludes  a  suit." 

The  citi:!en  must  oome  into  a  court  and 
obtain  a  judgment  before  he  can  have  execu- 
tion against  the  property  of  his  debtor.  He 
must  hava  a  dewee  before  he  can  sell  the 
laud  of  hi9  debtor  to  disdiarge  a  licai  upon 
it  judgment,  but  the  state,  when  she  nas 
levied  and  assessed  the  tax,  is  clothed  ipso 
facto  with  the  power  to  take  the  personalty 
by  distress,  and  the  realty  by  sale  for  taxes, 
after  a  moat  summary  proceeding.  What 
more  can  she  need!  What  necessity  exists 
for  the  power  to  suet  In  the  language  of 
the  court  just  quoted,  "What  more  drastic 
remedy  can  the  wit  ot  man  deriset"  Where 
H  L.B.  A. 


the  property  of  Que  citizen  is  not  appropri- 
ated to  the  payment  of  taxes  assessed  against 
him,  the  failure  is  due,  not  to  the  insuffi- 
ciencies of  the  remedies  provided  by  law,  but 
to  the  neglect  and  ioefficienqy  of  those  whotso 
duty  it  is  to  eaiotce  them. 

In  Com.  T.  AaMin,  96  Va.  145,  28  S.  £. 
177,  the  state  came  into  the  chancery  court 
of  Albemarle  county,  and  filed  her  petition 
in  the  pending  suits  of  Scott  v.  Langhome^ 
and  Soott  v.  AahHn,  which  had  been  brought 
to  subject  the  real  estate  of  Chairlea  A.  Soott 
to  the  payment  of  his  debts.  It  appeared 
that  the  land  had  been  sold  for  taxes;  that 
at  the  sale  the  stato  had  become  the  pur- 
chaser, and  its  title  under  this  purchase  was- 
complete.  She  might,  ther^ore,  have  seized 
and  appropriated  the  whole  subject  of  liti> 
gation,  but  by  her  petition  she  offered  to- 
relinquish  this  right  upon  the  payment  of. 
the  taxes  justly  due.  The  question  there  dis- 
cussed was  as  to  the  nature  and  extent  of 
the  lien  for  taxes.  The  right  of  the  state  to 
oome  into  a  court  of  chancery  was  not  chaU 
Iraged.  This  court  held  that  "the  lien  of  the 
commonwealth  on  land  for  taxes  assessed, 
tlwreon  after  the  death  of  the  owner 
is  superior  and  pairamount  to  the  right  of 
creditors  of  the  decedent  to  subject  the  land: 
to  the  payment  of  their  debts.  Where  this, 
lien  has  been  perfected  by  a  sale  of  the  land 
for  delinquent  taxes  and  a  purchase  thereof 
by  the  commonwealth,  she  stands  as  a  pur- 
chaser for  value.  If  she  offers  to  reliDquisli> 
her  title  only  upcm  payment  of  the  taxes. 
justly  due,  creditors  of  the  decedent  cannot, 
complain." 

It  will  be  obeored  that  in  the  esse  just 
cited  the  ctHnmonwealth  came  by  petition 
into  a  chancery  suit  properly  brought  in  the 
circuit  court  of  Albemarle.  A  court  of 
chancery  will  permit  a  party  to  seek  its  aid 
and  protection  by  petition  in  a  pending  suit, 
although  the  petitioner  would  have  no  stand- 
ing in  court  to  institute  a  suit  on  Ills  own 
behalf.  Of  this  practice  many  illustrationa 
may  be  given.  A  ereditor  with  a  judgment 
for  lees  than  $10  could  not  enforce  it  by  suit 
until  a  statute  was  passed  permitting  it  to 
be  done,  but  it  is  Itdieved  that  be  might  at 
any  time  have  come  into  a  pending  suit  and 
have  proved  his  claim.  So  in  the  oase  of  a 
nonresident  lienor,  who  may,  by  reason  of 
his  nonresidence,  bring  suit  in  the  United 
States  circuit  ooui't  to  subject  real  estate  to 
the  payment  of  his  lien;  and  into  that  suit 
we  apprehend  may  come  domestic  lienors, 
who  would  have  had  no  standing  in  that- 
court  to  institute  the  suit  Stewart  v.  Dun- 
ham,  115  U.  S.  61,  29  L.  ed.  829,  5  Sup.  Ct 
Rep.  1168;  Btimont  Wail  Co.  v.  Columbia 
Iron  (£  Steel  Co.  46  Fed.  Rep.  336.  The 
practice  rests  upon  this  principle:  That  a 
court  of  equity,  being  clothed  with  jurisdic- 
tion to  sell  real  estate  and  administer  the 
funds,  must  clear  the  title  which  it  proposes 
to  sell,  and  to  that  end  will  convene  before  it 
all  those  who  have  liens  upon  it.  We  be- 
lieve it  is  the  practice  in  the  courts  of  the 
United  States  to  sell  land  subject  to  liens, 
but  doubtless  the  jurisdiction  exis^  to  first 
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asoert^n  and  marshal  tlie  lien*,  and  then 
-«ell  Iree  from  encumbranoe. 

In  the  case  of  Oom.  t.  AafcUfK  05  Va.  146, 
28  S.  K.  177,  suit  had  been  jnvperly  insti- 
tuted, aa  we  have  seen,  to  subject  the  laud  of 
Soott  to  his  debts.  The  demand  of  the  com- 
raonwoalth  constitnted  such  an  encumbrance 
and  cloud  upou  it  as  would  have  impaired, 
if  not  defeated,  its  sale.  Therefore  a  court 
-of  chancery  rightfully  entertained  the  peti- 
tion as  a  necessary  inddent  to  the  jurisdic- 
tion it  was  bound  to  exercise;  and  that  the 
-eomnionwcalth  relinquished  its  right  as  pur- 
■chaser,  and  accepted  the  amount  due  for 


Court  ow  Appbau.  Dac^ 

taxes  in  full  disdiarge  of  Its  claim,  was  * 
matter  vhich  no  one  else  was  aggrieved. 
TluB  is  in  aooiwdanee  with  the  general  prac- 
tice in  the  state*  which  always  protects  the 
commonwealth  and  her  collecung  officers 
wherever  a  court  of  chancery  is  called  to 
administer  a  fund,  and  it  is  found  that  there 
is  a  demand  agajnst  it  for  unpaid  taxes. 

We  are  of  opinion  that  neither  the  com- 
monwealth nor  the  county  of  Patrick  can 
maintalB  a  suit  for  the  oMiection  of  taxes, 
and  the  deeree  of  the  CfWouit  Court  of  Pat- 
riok  count]/  mutt  (•  rwersed,  and  the  Ull 
dismisiiBd. 


WISCONSIN  SUPREME  COURT. 


\railam  J.  LYLE,  Aetpt., 

V. 

MoCOBAIlCK   HARVESTTNO  MACHINE 
COMPANY,  Appt. 

(  WIS  ) 

a.  The  payment  of  a  note  which  has 
keen  tranvfcrred  to  an  Innocent  purchas- 
er by  tbe  payee  In  violation  of  bis  contract 
witb  the  maker  la  not  a  condition  precedent 
to  a  right  of  action  by  tbe  maker  for  breach 
of  the  contract,  notwltbatandins  that  be  Is 
iDMlveut. 

r%.  The  insolvent  of  the  pInlntIC  is  a 
fact  to  be  considered  on  tbe  question  of 
hlfl  damages  for  bi'eacb  of  contract  by  trans- 
ferring to  a  bona  fide  purchaser  a  note  made 
by  him,  bat  which  ha  has  not  paid. 

9.  The  «neatSon  whether  «  Jvtlamemt 
RKatnitt  the  plaintiff  eonld  he  eol- 
lected  upon  execution  need  not  be  sub- 
mitted to  the  Jury  In  an  action  by  htm  for 
breach  of  contract  In  transferring  to  a  bona 
flde  puriihaser  a  note  which  he  has  not  yet 
paid,  where  the  court  has  told  the  Jury  that 
his  Insolvency  or  the  collectibility  of  the 
Judgment  Is  an  element  to  be  taken  Into  con- 
sideration in  ascertaining  tbe  amoont  of  his 

.  damsgea 

~4.    The  refnsal  to  slve  nn  Instruction 

aa  to  a  question  submitted  to  the  Jury  la  prop- 
er when  the  only  portion  of  It  which  la  In 
anywise  broader  or  more  Instructive  than  tbe 
question  'Itself  consists  of  a  ivieral  rale  of 
law  respecting  tbe  effect  of  an  answer  glv«i 
to  the  Interrogatozr. 

(October  80,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Dodge  County  in 
favor  of  plaintiff  in  an  action  to  recover 
damages  for  the  allef^  wrongful  transfer 
of  a  note  made  by  plainUff  to  defendant,  the 
consideration  for  which  had  failed.  Af- 
firmed. 

NuTE. — The  effect  of  an  agreement  restrict- 
Inir  the  transfer  of  a  negotiable  Instrument 
wben  considered  as  a  defense  to  an  action  on 
such  Instrument  Is  considered  In  a  note  to 
American  Gas  &  Ventilating  Hacb.  Co.  v.  Wood 
(He.)  43  L.  R.  A.  419. 

For  an  lojuartlon  against  the  negotiation  of 
a  negotiable  Instrument,  see  nets  to  Brickson 
V.  First  Nat.  Bank  (NA.)  38  L.  B.  A.  B7T. 
■SI  L.  S.  A. 


Statement  by  Bodce,  J.t 

The  following  facta  are  alleged  by  the  corn- 
plaint,  and  substantially  found  to  exist  hj  a 
specdal  verdict  had  after  txial,  to  wit:  The 
plaintiff,  on  January  3,  1898,  purchased 
from  the  defendant  a  com  huaker,  a  sale  of 
which  in  the  previous  year  had,  liy  consent, 
been  rescinded,  and  on  that  day  gave  there- 
for his  negotiable  note  for  $160,  due  Decem- 
ber 1,  1898,  under  a  contract  signed  hy  both 
parties,  whereby  the  defendant  a^eed  to  fix 
the  husker  in  first-class  shape,  *'make  Uie 
same  do  good  work,  and  satisfactory  to  the 
average  witness  for  whom  W.  J.  Lyie  may 
husk  corn  in  1898;  the  machine  subject  to 
one  day's  trial.  If  the  company  fail  to  com- 
ply with  any  part  of  this  agreement,  Lyle 
can  return  the  machine  to  Fox  Lake,  and  hi« 
notes  will  be  returned,"  ete.  Plaintiff  noti- 
fied defendant  of  his  desire  to  start  the  ma- 
ohine  on  January  Slat,  and  called  on  them 
to  make  it  work,  llieir  duly  authorized 
agent  attended  at  the  time,  but  went  away 
without  starting  the  maohine,  as  he  claims, 
by  consent  of  plaintiff,  but,  as  plainUff 
claims,  without  such  oansent.  The  jury 
found  with  the  plainUfr.  n«reafter,  on 
Ifareh  23d,  the  plaintiff  returned  the  ma- 
chine to  Fox  Lake,  notified  defendant  of  the 
fact,  and  then,  or  on  April  14,  1898,  demand- 
ed return  of  bis  note,  whidi  was  refused. 
It  also  appeared  that  before  commencing 
this  suit  the  note  had  be^  transferred  to  an 
innocent  third  party  for  value,  and  by  him 
sued  and  put  in  judgment  against  the  plain- 
tiff in  the  sum  of  $106.20,  of  date  Februanr 
7,  1800,  which  the  plaintiff,  had  not  paid. 
There  was  some  eridoice  <tl  plaintiff's  own 
declarations,  made  1>efore  suit  upon  the  note, 
that  he  was  execution  proof.  Whether  the 
negotiation  of  the  note  preceded  or  followed 
plaintiff's  demand  for  its  delivery  did  not 
appear.  The  only  questions  of  the  special 
verdict  Involved  in  the  errors  assigned  are 
the  sixth:  "Did  the  plaintiff  consent,  ex- 
pressly or  impliedly,  to  postpone  the  fixing 
and  testii^  of  the  machine,  or  that  it  need 
not  be  done  on  January  22,  1898?"  an- 
swered, "No,"  and  fifteenth:  ''At  what  suni 
do  you  assess  plaintifTa  damageeT**  an- 
swered, "9150."  Motion  for  nonsuit  was 
made  at  the  close  of  the  plaindff*B  ease,  and 
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Diotion  to  direct  a  verdict  for  the  defendant 
4kt  the  doao  of  all  the  testin'ony,  for  the  rea- 
•eon,  among  other*,  that  the  plaintiff  had 
failed  to  prove  any  damages.  Defendant 
-also  requested  instruction  that  only  nominal 
•damages  could  be  awarded.  Such,  motions 
being  ororruled,  defoidant  requested  submis- 
sion of  the  questi(Ht:  "Could  the  judgment 
•obtained  by  J.  H,  Weber  against  the  plaintiff 
upon  his  note,  which  has  not  been  paid,  b« 
collected  npcm  execution  T"  which  request 
was  refuaeo.  Defendant  also  requeeted  an 
instruction  w  follows:  "I  instruct  joa. 
that  it  is  immaterial  whether  plainUff  or  de- 
fendant first  suggested  th&t  the  mEuhine 
-should  not  be  tried  or  tested  on  January  21, 
1898,  by  Mt.  Jonea.  If  the  plaintiff  agreed 
•or  consented,  expressly  or  impliedly,  by  word 
■or  act,  that  tJie  machine  need  not  be  tried 
at  that  time,  then  your  answer  to  the  sixth 
•question  must  be  in  the  affirmative."  That 
.also  was  refused.  £Vom  a  judgment  for 
^ointiff  upon  the  vOTdict  for  iSe  sum  M 
■9ISO.  interest  and  9Mta,  the  defendant  ap- 
jteala, 

ileasrs.  Qiuurles,  ^enee,  A  Ovaries 

lor  appellant: 

An  action  for  a  breach  of  a  oovenant 
■against  damage  because  of  liability  cannot 
be  maintained  without  all^tion  and  proof 
•of  loss  or  injury.  It  is  not  sufficient  that  a 
judgment  boa  been  entered.  The  judgment 
4niiBt  be  paid. 

aelleok  V.  Griawold,  57  Wis.  291,  15  N.  W. 
161}  Tof/lor  T.  Coon,  79  Wis.  77,  48  N.  W. 
123:  Maloney  y.  Helson,  144  N.  Y.  182,  39 
N.  E.  82;  Aberdeen  v.  Blackmar,  6  Hill, 
.324;  Learned  v.  Bishop,  42  Wis.  470; 
9'AompsOK  T.  Taylor,  30  Wis.  68;  Potter  v. 
Scoedah  Lumher  Co.  lOS  Wis.  26,  80  N.  W. 
■flO,  81  N.  W.  118. 

The  judgment  entered  uptm  note  could 
■not  be  collected. 

The  extent  of  such  liability  is  to  be 
measured  by  the  extent  of  the  loss.  If  the 
judgment  debtor  should  be  insolvent,  and 
thus  the  issuing  of  the  execution  could  not 
"have  benefited  the  creditor,  no  more  than 
nominal  damages  ^uld  be  recoverable. 

Oaj/lor  V.  Bunt,  23  Ohio  St  2tll ;  Freeman 

Vmner,  120  Mass.  426. 

The  court  should  have  directed  the  jury 
tliat  the  plaintiff  had  suffered  at  the  roost 
init  nominal  damages,  because  of  his  insol- 
-vency. 

Latham  v.  BrtMcn,  16  Iowa,  118. 

If  the  court  thought  that  there  was  any 
issue,  under  the  evidence,  as  to  the  plaintiff's 
InBolvency,  then  the  defendant  had  the  right 
to  have  that  question  submitted  to  the  jury, 
.OS  reqaested. 

Juna  T.  Stevens  Point,  74  Wis.  547,  43  N. 
W.  513;  Andrews  v.  Chicago,  M.  d  St.  P.  R. 
Co.  90  Wis.  368,  71  N.  W.  372;  Jihyner  v. 
Uenasha  (Wis.)  83  N.  W.  305;  McDermott 
V.  Jackiton,  102  Wis.  419,  78  N.  W.  508. 

ifr.  M.  Ita  Iiueek,  with  Messrs,  Nortlt  A 
Jdndle7,  for  respondent: 

The  note  in  this  case  was  delivered  by  the 
respondent  to  the  appellant  with  the  provi- 
sion that  It  would  be  returned  to  him  in  case 
■51  L.  R.  A. 


the  appellant  failed  to  fulfil  the  terms  of  the 
written  agreement.  This  was  merely  a  oou- 
ditiODoI  delivery,  and  as  between  the  re- 
sf>ondent  and  appellant  tbore  could  be  no  lia- 
bility on  the  same  because  the  appellant 
failed  to  perform  the  conditions  of  the  con- 
tract. 

Dodd  T.  Dunne,  71  Wis.  582,  37  N.  W. 
430. 

As  eoon  as  the  respondent  bad  returned 
the  machine  by  reason  of  appellant's  failure 
to  cranply  with  the  conditions  of  the  con- 
tract, the  contact  was  resdnded,  and  the 
note  in  the  hands  of  the  appellant  was  with- 
out value. 

RnUard  v.  Qalusha,  23  Wis.  308;  Walter 
A.  Wood  Mowing  <£  R.  Mach.  Co.  Calvert, 
89  Wis.  640,  62  N.  W.  532. 

The  sale  and  transfer  of  the  note  by  the 
appellant  to  a  bona  fide  bolder  was  a  wrong- 
ful act  and  a  fraud  upon  the  respondent. 

Decker  v.  Uathevx,  12  N.  Y.  313;  JTetro- 
politan  Elev.  R.  Go.  v.  KnetHand,  120  K.  T. 
184,  8  L.  R.  A.  253,  24  N.  E.  381. 

'Ilie  measure  of  damages  in  such  cases  is 
the  amount  due  on  the  note,  and  the  maker 
need  neither  allege  nor  prove  that  he  has 
paid  the  same  or  that  he  is  solvent. 

Decker  v.  Mathews,  12  N.  Y.  313;  Metro- 
politan Elev.  R.  Co.  V.  Kneeland,  120  N.  Y. 
134,  8  L.  R.  A.  253,  24  N.  E.  381;  3  Suther- 
land, Damages,  2d  ed.  p.  2442;  Winona  v. 
Minnesota  K.  Conslr.  Co.  20  Minn.  68,  UN. 
W.  228. 

The  respondent  had  a  cause  of  action  for 
the  purchase  price  upon  the  failure  of  the 
appellant  to  Sx  and  adjust  the  machine  as 
provided  in  the  written  contract. 

Park  V.  Richardson  <£  B.  Oo.  81  Wis.  309, 
61  N.  W.  672. 

Dodce»  J.,  delivered  the  oplnicm  of  the 
court: 

I.  The  first,  second,  and  third  assignments 
of  error  naturally  fall  together  for  the  pur- 
poses of  discussion.  They  piesent  the  ques- 
tion whether  plaintiff  has  shown  himself  en- 
titled to  any  damages,  and,  if  so,  to  what 
amount.  These  questions  were  raised  by 
tiie  motion  for  nonsuit  and  for  direction  of 
verdict,  and.  for  an  instruction  to  allow  only 
nominal  damages  for  the  reason  that  no  ac- 
tual damans  had  been  proved.  Appellant's 
position  is  predicated  upon  the  propositions: 
tl)  That  the  action  is  not  in  tort,  for  the 
reason  tliat  the  disposal  of  the  note  by  the 
defendant  is  not  alleged  to  have  been  wrong- 
ful, and  that  it  is  neither  alleged  nor  proved 
that  the  note  was  in  its  p(W8essi(»i  or  con- 
trol at  the  time  when  plaintiff's  contract 
right  to  and  demand  for  its  delivery  came; 
therefore  no  conversion  or  other  wrong  could 
be  committed  by  refumng  its  delivery.  (2) 
That,  being  an  action  on  contract,  it  falls 
within  the  cla«s  of  those  where  the  contract 
is  substantially  one  of  indemnity,  and  in  this 
case  is  to  be  construed  as  indemnity  only 
against  the  damage  resulting  from  liability 
fsa  the  note,  and  thnrefore  cannot  be  main- 
tained until  damage  has  been  actually  suf- 
fered 1^  the  ctMnpulsory  payment  of  the  note 
or  the  judgment  thereoo.  (3)  That*  plain- 
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tiff  beiiw  insolTent,  tin  note  haa  no  Tidue, 
and  liability  tliereon  oocuions  him  no  dom- 

In  tke  view  we  have  takra  of  the  other 
propoBitions,  the  first  need  not  be  authori- 
tatively decided.  It  is  suggested  tn  re- 
8p<Hiee  thereto  that,  although  no  tort  may 
have  been  committed  at  the  time  of  refu»iig 
plaintiff's  demand,  still,  the  defendant  was 
under  a  duty  to  retain  the  note  within  its 
oonttrol  so  as  to  enable  its  delivery  in  case 
the  plaintiff  demanded  it,  and  that  its  dis- 
posal thereof,  even  before  demand,  was  in 
Dreacb  of  tliat  duty  to  the  plaintiff,  and 
therefore  a  conversion.  In  either  event  the 
measure  of  damage  would  be  the  value  of 
the  note  prima  facie,  there  being  no  special 
damages  alleged.  Sudi  value,  of  course, 
might  involve  consideration  of  plaintiff's 
ftnancial  ooadition,  and  perhaps  other  cir- 
cumstances. 

The  second  proposition  presents  an  inter- 
esting and  somewhat  novel  question,  upon 
which  no  entirely  direct  authority  has  been 
dted,  and  little  has  resulted  from  our  own 
research.  The  principle  is  well  recognized 
that,  in  case  of  an  agreement  to  indemnify, 
ordinarily  the  construction  of  indemnity 
against  damages  only  will  be  adoj^ed,  rath« 
than  indenmity  against  mere  liability.  Tliis 
proposition  is  decided  in  Thompson  v.  Tajj- 
Um;  30  Wis.  68,  72,  and  Taylor  v.  Coon,  79 
Wis.  83,  48  N.  W.  123.  while  the  enforceabil- 
it  of  a  contract  of  indenmity  clearly  against 
liability  alone  is  established  by  Smith  v. 
Vkicago  t£  N.  W.  R.  Co.  18  Wis.'  17,  24.  This 
contract  before  us,  how«ver,  on  its  face  is  not 
a  oontract  of  indemnity.  It  is  a  plain  and 
8im|rie  contract,  under  the  circumstances 
shown  to  exist,  to  deliver  up  plaintiff's  note 
upon  demand.  That  demand  being  made, 
and  not  eomplied  with,  a  distinct  and  com- 
plete breach  of  defendant's  oontract  was 
committed,  and  no  reason  is  apparent  why 
the  plaintiff  should  not  have  a  right  to  main- 
tain an  action  upon  such  brea<di  for  what- 
ever damages  he  has  suffered. 

The  measure  of  damages  in  an  action  for 
the  breach  of  a  contract  is,  of  course,  con- 
tractual. It  is  that  which  the  defendant, 
either  expressly  or  impliedly,  has  agreed  to 
pay  upon  nonfulflhiient  of  his  stipulation. 
Where  there  is  no  express  agreement  as  to 
what  tliose  damages  snail  be,  the  law  raises 
the  implication  that  they  shall  be  compensa- 
tion for  what  the  plaintiff  suffers  by  reason 
of  tJie  breach,  so  far  as  reasonably  to  be  con- 
templated by  the  parties  at  the  time  of  con- 
tracting. Analyzing  the  situation  in  the 
light  of  that  principle,  obviously  the  damage 
which  fell  upon  the  plaintiff  in  this  case  by 
reason  of  noncompliance  with  the  agreement 
to  deliver  up  his  note  was  the  continued  ex- 
istence against  him  of  a  liability  thereon; 
a  liability  the  very  existenoe  of  which  was 
a  breach  of  his  right.  The  question,  there- 
fore, for  trial  was,  What  would  compensate 
him  for  that  liabilityT  It  cannot  be  said 
that  the  damage  which  he  suffered  by  de- 
fendant's breach  of  its  contract  could  only 
be  what  he  mi^ht  at  some  future  time  have 
to  pay,  for  that  would  not  be  the  damage 
1  L.  R.  A. 


fallinff  upon  him  at  the  time  irf  and  by  rcu> 
son  of  the  breach.  That  would  result  fronk 
various  subsequent  circumstances.  If  the- 
note  were  in  the  hands  of  the  defendant^ 
overdue,  so  that  a  perfect  defense  thereto- 
might  be  made,  he  might  ultimately  have  to- 
pay  nothing,  or  only  the  expenses  of  defenaep 
while  under  other  circumstances  he  might  be- 
put  to  expense  and  pecuniary  loss  much 
greater  than  the  amount  of  the  note.  In. 
Bailh  V.  araf,  101  Wis.  27,  40,  76  N.  W. 
1104,  this  general  subject  was  considerably 
discussed,  and  the  language  of  Church,  Ch^ 
J.,  from  Kokler  v.  Matlage,  72  N.  Y.  259,  was- 
quoted  with  approval,  as  follows:  "It  is- 
settled  that  upon  an  oUigation  to  do  a  par- 
ticular thing,  or  to  pay  a  debt  for  whidi  the- 
covea&ntee  is  liable,  or  to  indemnify  against, 
liabili^,  the  right  of  action  is  complete  on 
the  defendant's  failure  to  do  the  particular 
thing  he  agreed  to  perform,  or  to  pay  tho- 
debt,  or  discharge  the  liability."  This  lan- 
guage was  used  in  a  case  where  a  retiring 
partner  gave  bond  to  his  copartners  to  pay- 
on  a  day  fixed  certain  debts  for  which  all 
were  liable.  On  his  failure  so  to  do,  the  ob- 
ligees were  held  to  have  a  oompleto  cause- 
of  action  for  the  amount  of  thoee  debte;  th» 
court  saying  that,  if  there  hod  been  merely 
a  bond  to  inidemnify  against  damage  by  rea- 
son of  those  debts,  no  cause  of  action  would 
have  existed  until  they  had  actually  paid 
them.  This  view  was  also  taken  in  Loose- 
more  V.  Radford,  9  Mees.  &  W.  6S7,  in  which 
case  the  defendant,  a  debtor,  had  a^e«d 
with  the  plaintiff,  his  surety,  that  he  woulA 

Siy  the  guaranteed  debt  by  a  day  certain, 
n  failure  so  to  do,  it  was  held  that  the 
cause  of  action  of  his  surety  was  onnpleta,. 
although  the  latter  had  not  been  called  on. 
to  pay.  Numerous  other  authoriUes  similar 
in  effect  may  be  found.  Lathrop  v.  Atwood^ 
21  Conn,  125;  Redfield  v.  Haight,  27  Conn. 
31;  Oage  v.  Lem»,  08  111.  604,  617;  Merrian 
V.  Pino  City  Lumber  Co.  23  Minn.  314,  322; 
Johnson  V.  Britton,  23  Ind.  105;  Wilson  r. 
BtHu/eU,  0  Ohio  St.  467,  7fi  Am.  Dec.  477; 
Sedgw.  Damages,  8th  ed.  SS  780,  789.  The- 
reasoning  of  ^ene  cases  seems  to  us  founded 
on  sound  principle.  The  bieoch  of  oontract 
by  the  defendant  is  complete,  and  in  anal<»7 
to  all  other  situations  the  plaintiff  should 
have  his  right  of  action  therefor.  If  the 
measure  of  ois  damages  is  still  involved  in 
some  d^ree  of  luioertainty,  or  if  possibly 
recovery  of  the  full  amonnt  of  the  face  w 
tlie  note  may  wvrk  injustice  to  the  defoid- 
ant,  still,  it  must  be  rem«nbered  that  the 
situation  results  from  default  of  the  latter,, 
and  not  of  the  former.  The  postponement  of 
the  plaintiff's  recovery  till  ne  has  paid,  es- 
pecially if  he  be  poor  or  embarrassed,  may 
subject  him  to  serious  injuries  meanwhile 
enhanced  1^  his  poverty.  His  attempta  to- 
do  business  or  to  emerge  fitMn  his  state  of 
insolvent^  may  be  thwarted  at  every  turn  by 
the  impairment  of  his  credit  fr<Hn  the  mere 
existence  of  the  liability.  Any  property  ac- 
quired by  him  may  be  promptly  sacrificed 
in  the  effort  to  enforce  that  liability,  an^ 
still  the  debt  remain  unpaid,  and  he  without 
remedy;  and  that,  too,  wiUumt  any  iauli 
Digliized  by  VjOO^  IC 
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•on  his  part  save  poverty.  As  between  the 
two,  inconvenience  should  fall  on  the  guilty, 
rather  than  the  innocent.  The  peril,  sug- 
gested by  respondent,  that  plaintiff  may  re- 
•covcr  and  eoUeot  judgment  against  defend- 
-ast,  and  still  not  pay  the  note,  was  pointed 
-out,  and  held  not  suffit^ent  to  prevent  a  re- 
•covery  in  Looaemore  v.  Radford,  9  Mees.  & 
W.  657,  and  was  conaidered  in  Johnson  v. 
Britton,  23  Ind.  105,  where  it  was  shown 
"that  under  Code  practice,  where  law  and 
•equity  are  administered  by  tiie  same  court, 
it  might  readily  he  averted  by  equitable 
Kxiunterclaim. 

Two  decieioDB  of  our  own  oourt  are  oited 
1>y  appellant  aa  in  oonfliot  with  eondusions 
3iere  reached,  namely,  Leam&l  v.  Bishop,  42 
Wis.  470,  aud  Seltcck  v.  Oriatoold,  67  Wis. 
■291,  lb  N.  W.  151.  In  those  cases  A  pnr- 
^aser  of  real  estate  had  assumed  and  agreed 
"to  pay  certain  encumbrances  thereon.  The 
liolders  of  those  encumbrances  had  there- 
-after  demanded  and  taken  proceedings  to  en- 
force payment  of  the  indebtedness  secured 
Ijy  tnnSk  encumbrBHOes  against  the  grantors, 
4ind  the  latter  had  sued  their  grantees.  The 
•court  disposed  of  the  cases  on  the  ground 
that  the  effect  of  the  contract  assuming  and 
■agreeing  to  pay  the  debts  was  to  constitute 
the  purchasers  of  the  land  principal  debtors, 
■ajid  the  grantors  sureties  merely,  whereupon 
they  applied  the  familiar  doctrine  that  the 
impliea  contract  frmn  a  principal  to  his 
«urety  is  merely  to  protect  the  latter  from 
■damage  resulting  to  him  by  reason  of  the 
liability  assumed,  not  to  indemnify  him 

Tinst  liability  alone, — a  principle  reiterat- 
in  Momtcn  r.  Koyea,  105  Wis.  566,  81 
N.  W.  8t>0.  The  grounds  upon  which  these 
■decisions  went,  as  well  as  the  fact  that  there 
was  no  time  epeciSed  at  which  the  grantees 
ef  the  land  had  aereed  to  pay  these  debts, 
•we  think  elesrlT  d&Unguished  them  in  prin- 
ciple from  the  cEass  of  oases  last  before  cited, 
and  from  the  case  In  hand.  Tho  case  of 
Learned  v.  Bishop  is  further  distin^iahable 
by  Uie  fact  that  it  was  not  an  action  for  a 
breach  of  the  oontraot  to  pay  the  encum- 
brance, but  was  a  suit  in  equity  to  foreclose 
a  mortgage  given  to  secure  an  agreement  to 

Cy  that  debti  and  to  hold  the  mortgagee 
rmless  from  it:  and  relief  was  refused  on 
the  ground  that  the  only  part  of  the  contract 
whira  the  mortgage  secured  was  the  indem- 
nity clause,  which  would  not  be  Isreaehed 
until  the  mortgagee  suffered  harm. 

From  what  bu  been  said  it  is  apparent 
that  no  error  was  committed  in  refusing  to 
hdlA  that  no  damages,  or  only  nominal  dam- 
ages, bad  been  suffered,  because  the  plaintiff 
yna  insolvent  or  execution  i»<oof,.  even  if 
«uoh  &et  DtMioltiBively  i4>peand.  A  note  is 
not  necessarily  entirely  valueleu  because  its 
maker  is  insolvent,  or  because  no  property 
«ubject  to  execution  exists,  Many  a  note 
Ws  been  paid  notwithstanding  such  condi- 
tion. This  situation,  too,  would  largely  dis- 
appear upon  recovery  of  judgment  in  plain- 
tifT's  favor  which  might  be  in  reach  of  exe- 
cution. Still  less  is  it  true,  as  already  point- 
ed out,  that  insolvency  precludes  damage  to 
the  makn  of  such  a.  note  from  its  existence 
£1  L.  R.  A. 


as  a  liability  against  him.  At  most,  plain- 
tiff's financial  condition  was  a  circumstance 
to  be  considered  by  the  jury  in  assessing  the 
damages.   It  was  so  treatra. 

2.  Krror  is  assigned  for  that  the  oourt  le- 
fused  defendant's  request  to  sulonit  a  ques- 
tion for  consideration  "Could  the  judgment 
obtained  by  J.  H.  Weber  against  the  plain- 
tiff upon  this  note,  which  has  not  been  paid, 
be  collected  upon  execution?"  Appellant 
points  out  that  there  was  evidence  of  decla- 
rations made  by  the  plaintiff  of  his  insol- 
vency and  invulnerability  to  execution  at 
some  previous  date.  The  court  submitted  to 
the  jury  question  fifteen,  as  to  the  amount 
of  plaintiff's  damages,  and  instructed  them 
generally  that  the  measure  of  damage  is 
prima  farae  the  amoimt  due  on  the  note,  but 
that  the  defendant  was  at  liberty  to  reduce 
this  valuation  or  amount  by  showing  the 
insolvency  of  the  maker  thereof ;  the 
measure  of  damages  being  the  actual  value 
of  the  note  to  be  found  irom  the  evidence. 
We  think  no  error  was  committed  in  refusing 
to  aulnnit  this  question.  The  qKcial  verdict 
should  properly  pass  upon  all  the  material 
controverted  issues  of  the  case,  but  ordina- 
rily there  is  no  propriety  in  going  further, 
and  Inviting  the  jury  to  pass  upon  each  con- 
flict of  testimony  upon  evidentiary  facts. 
Ward  V.  Chicago,  M.  &  St.  P.  R.  Co.  102  Wis. 
215,  220,  78  N.  W.  442 ;  Baxter  v.  Chicago  A 
N.  W.  R.  Co.  104  Wis.  307, 317, 80  N.  W.  644. 
The  jury  were  informed  that  the  solvency  or 
collectibilt^  of  the  plaintiff  was  an  element 
to  be  taken  into  consideration  in  ascertaining 
the  amount  of  his  damages.  This  sufficiently 
submitted  to  tJwm  the  question  which  would 
have  been  presented  by  defendant's  inter- 
rogatory, which  at  best  was  merely  a  col- 
lateral consideration  in  reaching  a  conclusion 
upon  the  real  issue  of  the  amount  of  the 
plaintiff's  damage. 

9.  The  charge  is  oritloiBed  as  being  a  gen- 
eral one,  and  not  merely  a  series  of  direc- 
tions calculated  to  aid  the  jury  in  under- 
standing and  answering  the  several  questions 
submitted  to  them,  within  the  remarks  of 
this  court  in  MoDermott  v.  Jackson,  102 
Wis.  419,  78  N.  W.  689,  Fox  v.  Martin,  104 
Wis.  581,  80  N.  W.  921,  and  Rhvner  v. 
Uenaaha  (Wis.)  88  K.  W.  305.  We  are 
unable  to  diseover  any  error  in  this  respect 
prejudidal  to  the  defendant.  True,  the 
court  did  not — as  is  very  good  practice — take 
up  each  question,  and  explain  to  the  jury 
its  meaning,  and  thedr  method  of  considera- 
tion of  it.  It  is  due  to  the  court,  however, 
to  say  that  most  of  the  questions  were  so 
dear  and  unambiguous  that  sudi  instruction 
was  hardly  necessary.  The  ehaige  is  made 
up  of  general  instructions  a«  to  wdght  of 
evidence,  burden  of  proof,  and  the  oonduot  of 
the  jury  generally,  more  or  less  applicaUe  to 
their  consideration  of  every  question;  but 
we  do  not  find  it  obnoxious  to  the  criticism 
that  general  rules  of  law  governing  the  rights 
of  the  parties  are  given  to  the  jury  therein 
80  aa  to  inform  the  latter  of  the  fact  of 
their  answer  either  way  to  any  interrogator- 
ies. Ward  V.  Chicago,  M.  <E  8t.  P.R.  Co.  102 
Wis.  22S.  78  N.  W.  41?Ji#,^,<3f®^te 
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JTuofc.  Oo.  r.  ainwn,  104  Wis.  120,  120,  80 
N.  W.  71.  It  should  alM  be  borne  in  mind 
tliat  no  requests  fyr  speciAe  instruetioiu  wiUi 
reference  to  any  of  the  questions  were  made 
hy  defendant,  exoept  as  hereafter  discussed. 

4.  The  sixth  assignment  of  error  is  predi- 
cated upon  the  court's  refusal  to  ^ve  the  in- 
Btnietion  aa  to  the  sixth  miestion  set  out  in 
the  statement  of  facts.  This  instroction  is 
open  to  the  criticism  that  the  only  porti<Hi 
ox  it  which  is  in  anywise  broader  or  more 
instmctiTe  than  the  question  itself  is  obnox- 
ious to  tbe  rule  stated  under  the  last  assign- 
ment,— that  instructions  of  a  general  char* 
acter,  such  as  to  inform  the  jury  of  the  ef- 
fect of  their  oonclusions  upon  the  rights  of 
the  pcbTtics.  should  sot  be  given.  It  subetan- 
Ually  informed  the  jury  that  the  rights  of 
the  parties  were  not  to  be  afTected  by  the 
question  of  who  suggested  that  the  machine 
should  not  be  tried  or  tested  on  January 
2l8t.  In  tiiat  respect  it  is  improper,  and 
under  the  provision  of  the  statutes  that  au 
instruction  is  to  be  either  refused  or  given 
in  tlie  exact  words  in  which  it  is  prosented 
no  error  can  be  predicated  upon  its  refusal 
alone.  We  think,  also,  that  uie  question  it- 
self was  so  clear  and  unambiguous  as  not  to 
require,  for  the  protection  of  either  party, 
any  qualifying  charge;  no  that  failure  to 
caution  the  jury  in  the  line  suggested  by  ap- 
pellant's request  was  not  prejudicial,  al- 
though such  caution,  if  given,  might  not  liave 
been  improper. 

Judgment  affirmed. 


FRENCH  LUMBERING  COMPANY,  Beapt., 

V. 

John  B.  THBRIAULT  et  al.>  Appu. 
C  Wis  ) 

•1.  Tke  wor<  **Y  old.*'  In  1  2320,  Rev.  Btat., 
relatlnit  to  fraudulent  convejsnces  of  proper- 
ty by  debtors,  means  "voidable." 

B.  A  deed  of  real  e«tH.ie  made  under 
nneli  clrcBasataiicea  ma  to  fall  within 
the  condemnation  of  |  2320,  Rev.  Stat.,  never- 
theless passes  title  to  tbe  property  to  tbe 
fiaudulent  vendee,  so  that  a  Judgment  there- 
after rendered  on  a  precedent  debt  of  the 
vendor,  and  duly  docketed,  does  not  become 
a  ^Kclfle  lies  on  the  land  under  |  2902,  Id., 
which  provides  that  a  money  Judgment,  doclt- 
eted  In  the  office  of  the  clerk  of  the  circuit 
court  of  a  coanty,  shall  be  a  Hen  on  the  real 
property  of  the  Judgment  debtor  In  such 
county. 

8.    Under  anob  elvenMNtaneea   a*  those 

stated  In  No.  2 : 

(•>  A  indarment  creditor  can  obtain 
a  apeelflc  lien  on  tbe  real  property  of  the 
Judgment  debtor  tu  levy  therew  under  an 
execution  issued  on  the  Judgment,  and  then 
equity  will  aid  him  to  remove  the  Impediment 
to  an  advantageoos  sale  therecrf  and  enforce- 

*Headnotes  by  Mabsball,  J. 

NoTB. — Aa  to  Ifen  of  Judgment  on  land 
fraudulently  conveyed,  see  Bussell  v.  Chicago 
Trust  A  Rav.  Bank  (III.)  17  L.  R.  A.  84S.  and 
note;  and  also  ease  of  Doster  v.  Mantstea  Hat. 
Bank  (Ark.j  48  L.  B.  A,  334. 
51  U  R.  A. 


meat  of  the  Um,  created  by  the  fraadoloit 

transfer. 

(b)  Eiinltr  will  not  aid  a  Jndam»« 
creditor  tUI  he  actually  obtains  a  spedtlc 
lien  by  attachment  of  the  property  under  writ 
of  attachment  or  levy  thereon  under  an  exe- 
cution, or  be  has  ezbsusted  all  his  legal 
remedies  to  collect  bis  claim.  The  laat  con- 
dition mentioned  being  sstls&ed,  equity  will 
enforce  the  creditor's  right  to  a  Hen  on  tbe 
liro|)erty  In  an  action  to  annul  tbe  frandu- 
leut  transfer  of  the  property  so  that  tbe  Judg- 
ment may  attach  thereto. 

<e)  If  tbe  (randvlent  vendor  die  be- 
fore a  Kpeeido  Ilea  shall  have  bee» 

obtained  on  tbe  property,  the  Judgment  can- 
not be  enforced  by  execution  against  aocb 
property  under  i  2002,  Rev.  Stat.,  and  a  tlen 
be  tber«by  securied  which  equity  will  protect. 
4.  A  deed  made  by  an  Insane  person 
not  under  suardlanshlv  Is  voidable  onls*. 
It  passes  title  so  that  a  Judgment  thereafter 
rendered  and  docketed  will  not  be  a  speclflc 
lien  on  the  property  conveyed  till  the  convey- 
ance be  actually  avoided ;  and  If  before  ttiac 
occur  tbe  Insane  person  die,  tbe  Judgment 
creditor  cannot,  by  execution  levy  onder  ( 
2902,  Rev.  8tat^  obtain  a  Ileo  on  sucb  prop- 
erty which  equity  will  aid  by  removing  tb» 
cloud  created  thereon  by  such  conveyancst 

(October  12,  1900.) 

APPEAL  bjr  defendants  from  an  order  of 
the  Circuit  Court  for  Qiippewa  County 
overruling  a  demurrer  to  a  complaint  filed 
to  set  aside  a  conveyance  of  real  estate  al- 
lied to  have  been  made  by  an  insane  per- 
son  in  fraud  f>f  complainant's  rights.  Re- 
versed. 

Statement  hy  Marshall,  J.: 

The  complaint  states.  In  subetanoe,  the  fol- 
lowing: Plaintiff  is  a  domestic  corporation. 
February  23,  1898,  it  recovered  a  judgment 
in  the  circuit  court  for  Chippewa  county, 
Wisconsin,  against  Isador  Lavoie,  for  $S,- 
824.60,  that  was  duly  docketed  on  the  suc- 
ceeding day  in  the  office  of  tbe  clerk  of  the 
circuit  court  for  said  county,  and  upon 
which,  September  8,  1809,  and  before  tbe' 
coinmencment  of  this  action,  an  execution 
was  duly  issued.  PnrsiHuit  to  such  execu- 
tion the  sheriff  of  said  county  levied  upon 
and  advertised  for  saleoertain  landa  (describ- 
ing th«n)  situated  in  said  county,  to  satisfA- 
the  amount  due  upon  tbe  judgment,  with  in- 
terest  and  costs.  January  24,  1898,  said  La- 
voie was,  and  for  some  time  prior  thereto 
had  been,  insane,  and  on  that  dky  he  was  so 
adjudged  and  committed  to  one  of  the  asy- 
lums of  this  state.  On  the  same  day  John 
Theriault,  with  knowledge  of  the  Ineorope^ 
tency  of'  Lavoie,  fraudulently  induced  hint 
to  execute  and  deliver  to  said  Theriault  a 
deed  conveying  to  him  the  said  lands,  which 
were  then  the  property  of  Lavoie,  with  in- 
tent on  the  part  of  said  Theriault  to  hinder 
and  delay  said  Lavoie's  creditors,  particu- 
larly plaintiff.  When  Theriault  obtained 
said  deed,  he  Imew  that  Lan^  was  insane 
and  incompetent  to  make  it,  and  alao  kmw 
that  Lavoie  vras  larftely  indebted  to  plain- 
tili  and  to  other  parties.  Theriault  dtd  not 
give  any  consideration  for/^the^landd.^  The 
indebtednees  to  jOil^UtHP^ymt^^ettduijefed  on 
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the  faith  of  a  promise  made  hy  Lavoie  to  8»- 
cure  the  payment  thereof  hy  a  mortgage  on 
■aid  land,  which  promise  Lavoie  intended  in 
good  faith  to  fulfil,  but  was  prevented  from 
doing  so  by  hia  iiecoming  insane.  Lavoie 
died  March  6,  1888,  without  leaving  prop- 
erty BufTtcient  to  anywhere  near  pay  hu  in- 
debtedneea. 

Hie  pnqnr  for  relief  wu  that  the  ocmv^- 
anoB  to  Theriaolt  be  declared  void  as  to 
plaintiff,  that  llieriault  be  enjoined  from 
selling  or  encumbering  the  htnas,  and  that 
&  lien  be  adjudged  thereon  in  plaintiff's  fa- 
vor for  the  amount  of  ita  judgment  and  coets. 

The  defendants  demurred  to  the  complaint 
for  want  of  facts  stated  therein  sufficient  to 
constitute  a  cause  of  action,  and  for  defect 
of  parties  defendant  in  that  the  administra- 
tor of  Lavoie's  estate,  his  widow  and  heirs, 
were  not  joined  as  d^endants.  The  demur- 
rer was  orermled  and  defendants  appealed. 

Messrs.  W.  M.  Bow*  and  J.  A,  Amder- 

«on  for  appellants.  , 

Mr.  W.  F.  BaUey,  with  Mr.  W.  H. 
Stafford*  for  respondent: 

Plaintiff's  judgment  became  a  lien. 

Eastman  v.  Behettler,  13  Wis.  324;  Cor- 
net!  T.  Radtcay,  22  Wis.  260;  QallouDay  v. 
Bumiltoik,  G8  Wis.  C51.  32  N.  W.  036;  Ev- 
ans T.  Laitghton,  69  Wis.  138,  33  X.  W.  573: 
Ahlhauscr  v.  Doud,  74  Wig.  400,  43  N.  W.  169. 

There  are  two  lines  of  cases:  One  to  the 
effect  that  such  a  judgment  does  not  bectMoie 
a  lien  until  proceedings  are  taken  to  subject 
tiie  land  to  Uie  payment  of  the  judgment, — 
in  other  words,  until  an  equitable  levy  is 
nmde  upon  the  land,  and  a  specific,  not  gen- 
eral, lien  is  created.  The  cases  which  so 
liold,  which  have  not  been  overruled,  are 
very  few. 

Miller  v.  Bherry,  2  Wall.  249,  17  L.  ed. 
83U;  liappleye  v.  International  Bank,  93  111. 
396;  Keal  v.  Foster,  36  Fed.  Rep.  29;  Bridg- 
nutn  T.  MoKissiok,  IS  Iowa,  260. 

Our  statute  provides  that  a  judgment, 
when  docketed,  shall,  from  the  date  of  the 
rendition  thereof,  be  a  lien  upon  the  real 
property  in  the  county  where  docketed,  etc 

Rev.  Stat  S  2902. 

Cofaveyances  of  any  estate  or  interest 
therein,  with  intent  to  defraud  creditors,  are 
void  as  against  creditors  prejudiced. 

Id.  5  2320. 

A  conv^anoe  la  y<M  as  to  creditors;  the 
l^pJ  title  does  not  pass  ai  to  them. 

The  other  line  of  eases  are  to  the  effect 
that  judgmoits,  when  rendered  and  dock- 
eted, beccmie  a  lien  at  onoe,  and  take  prior- 
ity in  their  order. 

Chautauqua  County  Baiik  v,  Risley,  19  N. 
Y.  309,  75  Am.  Dec  347;  White's  Bank  v. 
Farthing.  101  N.  Y.  344,  4  K.  E.  734;  Jack- 
son V.  Eolbrook,  36  Blinn.  494,  32  N.  W.  852 ; 
Smith  V.  Morse,  2  Cat  624;  Re  Loioe,  19 
Fed.  Rep.  589;  Olatterj/  v.  Jones,  96  Mo.  216. 
8  8.  W.  664;  Mulford  T.  Peterson,  36  N.  J. 
L.  127;  Jaoobu's  Appeal,  67  Pa.  43S;  Ben- 
derton  v.  Henderson,  133  Pa.  399,  19  Atl. 
424;  Thotnason  v.  JieeUy,  60  Miss.  313": 
Eastman  v.  SchettUir,  13  Wis.  324;  ±hU 
hauser  v.  Doud,  74  Wis.  400,  48  K.  W.  169. 
«1  L.  R.  A. 
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If  the  creditors  obtain  judgment  against 
the  debtor  after  the  transfer,  they  acquire- 
liens  upon  his  property  wherever  the  same 
are  gi\'en  by  law,  according  to  the  dates  of 
their  respective  judgments,  in  the  same  man- 
ner precisely  as  if  no  transfer  bad  been 
made;  for  the  transfer  is  a  nullity  as- 
against  Uiem,  and  the  legal,  as  well  as  the 
equitaUe,  Utle  remains  in  the  debtor  for  the- 
purpose  of  satisfying  his  debts. 

Bum^,  Fraud.  Ccmv.  3d  ed.  474. 

In  this  state,  the  judgments  do  not  become 
liens  upon  the  lej^  title;  only  upon  the  in- 
tereet  of  the  debtor  in  the  land.  If  the 
grantee  is  but  a  naked  trustee,  without  in- 
terest, the  lien  does  not  attach  to  bis  title. 
So  a  judgment  against  a  grantee  in  a  con- 
veyance, absolute  on  its  faoe,  but  which  ia 
fact  is  a  mortgage,  will  not  become  a  lien 
upon  the  intenst  of  the  mortgagee,  but  b> 
judgment  against  such  a  grantor  or  mort^ 
gagor  is  a  lien  upon  the  interest  of  the  mort- 
gagor. 

Main  v.  Bosworth,  77  Wis.  660,  46  N.  W. 
1043;  Evans  T.  iMughton,  60  Wis.  138,  33- 
N.  W.  573. 

A  settlement  unreasonable  in  amount,, 
though  there  be  no  intent  to  defraud  existing- 
creditors,  is  in  law  a  fraudulent  oonveyonce.- 
impeachiUile  even  by  subsequent  creditors. 

Sommermcyer  v.  Bohwartz,  89  Wis.  66,. 
01  N.  W.  311;  Beck  v.  Cole,  16  Wis.  96; 
Hopkins  v.  Joyce,  78  Wis.  443,  47  N.  W.  722. 

Intent  alone  is  not  sufficient  to  render  a 
conveyance  fraudulent,  unless  it  is  carried 
out  so  as  to  prejudice  creditors;  but  where- 
such  is  the  natural  and  proximate  result  of 
the  debtor's  act  it  may  be  fraudulent,  not- 
withstanding a  good  motive  or  intenUon. 

8  Am.  &.  Kng.  Enc.  Law,  p.  753;  Latoson- 
V.  Fuitk,  108  111.  502;  Goodman  v.  Wine- 
land,  61  Md.  449 ;  Gardiner  Bank  v.  Wheat- 
on,  8  Me.  373. 

The  effect  of  the  English  rule  requiring- 
reimbursement  to  the  grantee  would  be  to- 
place  lunatics  on  the  same  footing  with  per- 
sons of  sound  mind,  with  lees  effective  meana- 
to  protect  the  injured  party  against  the- 
f raud ;  for  at  law,  as  well  as  in  equity,  fraud 
or  imposition  may  be  relied  on  wiUiout  ref- 
erence to  the  mental  capacity  of  the  parties, 
except  so  far  as  such  defect  may  ^ve  weight, 
to  other  facts  from  which  the  fraud  may  be- 
deduced. 

Hovey  v.  Sobson,  63  Me.  461,  89  Am.  Dec. 
705. 

The  deed  of  an  insane  person  is  in^ectual 
to  convey  a  title  to  land  good  against  the- 
grantor  or  against  his  heirs  or  devisees,  un- 
less it  is  confirmed  by  the  grantor  himself 
when  of  sound  mind,  or  by  his  legally  con- 
stituted guardian,  or  by  his  heirs  or  devisees. 

Valpey  v.  Rea,  130  Mass.  384;  Rogern  v. 
Blaekwell,  49  Mich.  193,  13  N.  W.  612; 
Hooey  T.  Hohson,  S3  Me.  461,  89  Am.  Dec. 
705;  Van  Deusen  v.  Btcnet,  6  N.  Y.  378; 
Burnhom  t.  JftfeheU,  S4  Wis.  117. 

Marshall^  J.,  delivned  the  opinion  of  the- 
oourt: 

Section  2902,  Rev.  Stat.,  is  to  the  effact 
that  a  money  jndgmfi^isHwjiVdvfiMU^ 
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provided  by  law,  shall,  for  t.  period  expiring 
ten  years  from  the  date  of  the  rendition 
thereof,  be  a  lien  on  the  real  property  of  the 
Judgment  debtor,  except  his  homestead,  in 
the  county  where  the  same  is  docketed.  If 
the  real  estate  which  respondent  seeks  to 
reach  in  thtB  action  waa  the  property  of  I^a- 
Yoie,  within  the  meaning  of  that  section, 
when  the  judgment  against  him  was  dock- 
«ted  it  obviously  beoime  a  lien  thereon. 
Action  2978  provides  that*  after  the  ezpt- 
Tatiou  of  one  year  from  the  deatJk  of  a  judg- 
ment debtor,  execution  may  be  issued  by  per- 
mission of  the  court  or  the  judge  thereof 
tipon  good  cause  shown,  a^inst  any  prop- 
■erty  upon  which  such  judgment  shall  have 
been  a  lien  at  the  time  of  the  death  of  such 
•debtor,  and  may  be  executed  in  the  same 
manner  and  with  the  same  effect  as  if  he 
were  living.  According  to  the  complaint 
plaintiff  was  a  judgment  creditor  of  Lavoie 
-when  he  died.  All  the  facts  exist  and  are 
prt^erly  alleged  in  the  complaint  requisite 
to  the  maintenance  of  the  action  to  remove 
the  apparent  impediment  to  respoudent'a 
Judgment  lien,  created  by  the  deed  of  La- 
voie  to  Theriault  mode  prior  to  the  rendi- 
tion of  the  judgment,  if,  notwithstanding 
such  deed,  such  judgment  was  in  fact,  at  the 
time  of  the  death  of  the  grantor,  a  specific 
lien  upon  tlie  land.  It  is  conceded  that,  if 
the  lien  did  not  exist  by  virtue  of  the  judg- 
ment alone,  none  was  acquired  by  the  execu- 
tion issued  thereon  after  Lavoie's  deatti,  be- 
■cause  in  that  event  the  execution  was  wholly 
unauthorized  ^  law,  and  void. 

From  what  has  preceded  this  is  the  first 
•question  to  be  solved  in  reviewing  the  deci- 
sion of  the  circuit  court  oremiling  the  de- 
murrer to  the  oomplaint;  I*  a  judgment* 
properly  docketed  in  the  county  where  real 
•estate  is  located  which  the  judgment  debtor 
previously  owned  but  before  such  docketing 
•conveyed  to  another,  a  lien  on  such  real  es- 
tate if  such  conveyance  is  void  under  S  2320, 
Rev.  Stat.  That  section  provides  that  "ev- 
•ery  conveyance  or  assignment,  in  writing  or 
•otherwise  of  any  estate  or  interest  in  lands, 
.  .  .  made  with  the  intent  to  hinder,  de- 
lay, or  defraud  creditors  or  other  persons  of 
their  lawful  actions,  damages,  forfeitures, 
•debts,  or  demands  .  .  .  shall  be  void." 
The  learned  counsel  for  respondent  contend 
tbat  the  word  "void"  in  the  section  means 
-absolutely  void;  that,  as  r^ards  a  person 
■circumstanced  as  plaintiff  was  when  Lavoie 
made  his  deed  to  Theriault,  the  title  to  the 
property  attempted  to  be  conveyed  remains 
■entirely  unaffected  by  such  attempt;  and 
that  the  judgment  attaches  to  and  becomes 
^  Hen  thereon  accordingly.  That  such  is  the 
law  in  many  and  perhaps  most  jurisdictions, 
and  is  so  laid  down  by  many  and  perhap*) 
most,  if  not  all,  of  the  elementary  writers,  as 
•contended  by  the  learned  counsel  for  respond- 
■ent,  possibly  cannot  be  successfully  denied. 
But  that  the  law  is  to  the  contrary  as  de- 
-clared  by  this  court  as  early,  at  least,  a^t 
Syde  V.  Chapman,  33  Wis.  301,  decided  in 
1873,  certunly  cannot  be  gainsaid.  The 
•doctrine  of  that  case  was  fidly  considered 
And  approved  by  this  court  in  Oilbert  v. 
L.  R.  A. 


Btoekmati,  81  Wis.  002,  61  K.  W.  1076,  52 
N.  W.  104S,  decided  in  1892.  True,  the  deci- 
sion there  was  made  by  a  divided  court,  but 
that  hardly  takes  much  from  its  force  as  re- 
gards what  the  law  is  for  this  state,  since  it 
has  existed  for  over  a  quarter  of  a  century, 
and  necessarily  has  become  by  Uiat  lapse  of 
time  a  rule  of  property.  We  are  not  uncon- 
scious at  all  of  the  force  of  the  attack  now 
made  upon  the  doctrine  of  this  court.  It  ii 
but  a  renewal  of  the  attack  made  in  Gilbert 
T.  Stockman,  where,  notwithstanding  strong 
judicial  opposition,  as  indicated  by  the  able 
and  exhaustive  dissenting  opinion  written  by 
Mr.  Justice  Pinney,  ooncuri  ed  in  by  Mr.  Jus- 
tice Winslow,  the  early  view  of  the  law  de- 
clared in  Hyde  v.  Chapman  was  adhered  to. 
It  is  needless  to  weculate  now  upon  how  the 
court  would  that  nave  deeided,or  as  at  pres^ 
ent  constituted  would  decide,  If  the  question 
were  prraented  as  an  original  proposition.  It 
will  be  readily  admitted  that  the  law  of  the 
state,  as  declared  by  its  highest  court,  upon 
a  careful  consideration  of  the  subject  in- 
volved, should  not  be'changed  without  some 
very  strong  reason  therefor.  A  mere  change 
in  the  peraonnej  of  the  bendi,  and  of  in- 
dividual opinions  of  judges,  ii  not  sulEeient; 
and  when  the  law  as  so  declared  has  re- 
mained undisturbed  for  a  long  period  of 
time,  for  example,  twenty-five  years  or  more, 
and  necessarily  become  a  rule  of  property, 
it  should  not  be  changed  at  all  by  mere  ju- 
dicial declaration.  Under  such  circumstan- 
ces courts  must  follow  the  maxim.  Stare  de- 
cUfis,  et  noH  quieta  movere.  (To  adhere  to 
decisions,  and  not  disturb  questicHis  that 
have  been  established.) 

The  foregoing  renders  unneeeuary  any  at- 
tempt even  to  review  the  able  argument  of 
counsel  for  respondent,  by  which  the  idea 
was  vigorously  pressed  upon  our  attention 
and  consideration  that  the  word  "void"  in 
S  2520  means  absolutely  void  as  to  creditors, 
and  that  a  judgment  against  the  fraudulent 
vendor  attaches  to  the  property  fraudulently 
conveyed  regardless  of  the  conveyance.  It 
is  suiHcient  to  say  that  the  contrary  is  the 
law  of  this  state,  and  that  it  fa  so  firmly  in- 
trenched in  our  juri^rudence  as  not  to  be 
open  to  question.  Bowever,  it  is  deemed 
best  not  to  dismiss  the  subject  without  cor- 
recting the  error  counsel  seems  to  have  fal- 
len into,  that  Gilbert  v.  Stockman  and  Hyde 
V.  Chapman  are  out  of  harmony  with  other 
cases  decided  by  this  court  In  endeavoring 
to  make  such  correction  we  shall  not  attempt 
to  defend  the  reasoning  of  prior  decisiona, 
but  merely  state  the  facts  and  oondusions  of 
each  case,  treating  the  results  as  not  now 
open  to  question. 

In  Eastman  v.  SehetfUr,  13  Wis.  324,  upon 
which  great  reliance  is  placed  to  support  the 
attack  on  OUbert  v.  Stockman,  it  will  be 
noted  that,  while  t^e  court  said,  arguendo, 
that,  if  the  conveyance  of  the  land  was  made 
with  intent  to  defraud  the  judgment  credi- 
tor, it  was  void,  SJid  the  judgment  became  a 
Hen  iipon  It,  the  coutt  was  not  speaking  of 
the  effect  of  the  judgment  by  itself,  but  its 
elTect  under  the  circiunstances  of  that  case, 
which  were  t^at  it  had  beMi~«nfor«ed|  a 
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aeizure  of  the  realty  in  question  (so  far  as 
such  a  seiEure  can  take  place  under  an  execu- 
tion), »  nle  thereof  under  the  executioo, 
■md  tiie  perfection  of  the  sale  the  making 
-and  delivarinsi  of  a  deed  to  the  purchaser. 
Under  those  eironmetancea  it  wee  said  that 
the  purchaser  oould  maintain  an  action  to 
recover  the  land,  because  the  deed  conveyed 
to  him  the  title  thereto  regardless  oi  the 
fraudulent  conveyance  of  the  properly  prior 
io  the  rendition  of  the  judgment. 

In  the  GiUtart  Com  the  rule  of  the  Boat- 
man Case  vaa  limited  to  its  facts  upon  the 
theory  Uiat  the  proceedings  under  the  execu- 
tion created  a  lien  upon  the  property,  but 
that  none  existed  before  the  levy  under  the 
execution,  which  is  in  harmony  with  the 
cases  that  uphold  the  right  to  proceed  in 

Xlty  in  aid  of  an  execution  levy  upon  land 
ch  has  been  conveyed  hfv  the  judgment 
-debtor  in  fraud  of  hie  ereditors,  but  deny 
the  right  in  the  ahsenoe  of  such  levy,  because, 
while  the  judgment  of  itself  is  not  a  lien 
upon  the  property,  a  lien  thereon  may  be  ac- 
-quired  by  seizure  thereof  under  the  execu- 
tion issued  on  the  judgment. 

In  Cornell  v.  Radway,  22  Wis.  260,  the 
•heriff  had  levied  upon  the  property  and  ad- 
vertised it  for  sale  under  an  execution  is- 
sued on  the  judgment.  The  court  said  the 
■case  belonged  to  that  class  where  one  is  com- 
pelled to  reeort  to  a  court  of  equity  for  the 
purpose  of  removing  some  obstruction  fraud- 
ulently or  inequitably  interftosed  to  prevent 
A  sole  on  execution,  and  not  to  the  claen 
where  a  person  resorts  to  equity  as  a  gen- 
eral creditor  to  obtain  satisfaction  of  hiH 
^lebt;  that,  while  in  tiie  latter  class  of  cases 
■all  le^  mmedies  must  be  exhausted  as  a 
eondition  precedent  to  the  maintenance  of 
the  action,  in  the  former  the  party  has  a 
right,  under  the  established  rules  of  equity 
jurisprudence,  to  invoke  equity  to  remove 
a  cloud  upon  an  existing  interest  in  real 
property.  True,  the  court  based  its  decision 
on  Oatea  v.  Boomer,  17  Wis.  455,  remarking 
tiuit  such  case  was  "an  action  by  the  plain- 
tiffs, judgment  creditors  of  one  of  the  de- 
fendants, to  have  a  deed  executed  by  him  to 
his  codefendant  set  aside  as  a  fraudulent  oI>- 
struction  to  the  proceedings  of  the  plaintiffs, 
to  enforce  the  lien  of  their  judgments,  and 
so  that  they  might  sell  the  property  upon  ex- 
ecution," and  said,  arguendo  and  partly  out- 
side the  facts  of  the  case,  that  the  judg- 
ment of  tiie  plaintiff  is  by  statute  a  specific 
lien  upon  the  land  without  the  issue  or  levy 
■of  an  execution.  .  .  .  The  existence -of 
the  lien  without  adequate  remedy  for  enforc- 
ing it  at  law,  by  reason  of  the  fraudulent 
-or  inequitable  omtruction  interposed  by  the 
defendant,  is  sufficient  to  ^ve  a  court  of 
equity  jurisdiction,"  indicating  that,  to  the 
writer  of  the  opinion  at  least,  the  mere  fact 
of  proceedings  having  been  had  to  enforce  the 
judgment  was  without  significance  as  re- 
gards whether  the  plaintiff  was  possessed  of 
«a  interest  in  the  property  covered  by  the 
ftmudnlant  conveyance,  which  equi^  would 
free  from  an  existing  cloud  upon  it.  But  the 
faet  remftins  that  these  circumstances  were 
imaent:  an  execution  on  the  judgment  and 
«1  L.  R.  A. 


proceedings  thereon  against  the  property  of 
a  levy  under  the  execution  by  advertising  the 
prtypirty  for  sale  as  provided  by  law,  which 
circumstances,  later  in  tiie  history  of  similar 
litigation,  came  to  have  controlling  signifi- 
cance, and  without  conflict  with  anything  ac- 
tually decided  in  the  Oomell  Caae  when 
tested  by  its  facts. 

It  will  be  foimd  that  there  is  nothing  in 
Gatea  r.  Boomer  to  call  for  or  justify  the  re- 
mark made  in  Cornell  v.  Badtoaj/,  so  far  as 
lueh  remark  was  outside  the  facts  of  the 
case.  In  the  former  case  the  facts  were  that 
while  there  was  no  execution  levy,  an  execu- 
tion had  been  issued  and  returned  unsaUs- 
fied,  and  all  the  legal  remedies  of  the  judg- 
ment creditor  to  collect  his  debt  had  i>een 
exhausted  without  his  being  able  to  obtain 
any  satisfaction  thereof.  In  that  situation 
the  court  held  that  the  creditor,  as  to  prop- 
erty fraudulently  transferred  1^  the  judg^ 
ment  debtor,  and  upon  which  the  creditor 
would,  but  for  such  transfer,  have  had  an 
unclouded  specific  lien,  was  entitled  to  in- 
vokie  the  aid  of  equity  to  enforce  hia  right 
to  a  lien  by  removing  the  fraudulent  obstruc- 
tion thereto.  The  cose,  said  the  court,  be- 
longs to  the  class  where  the  issue  of  the  ex- 
ecution gives  the  plaintiff  a  specific  lien 
upon  the  property,  but  he  is  compelled  to  go 
to  a  court  of  equity  for  the  purpose  of  re- 
moving some  ODstruetim  fraudulently  or 
inequitably  interposed  to  prevent  a  sale  on 
execution. 

In  OalloKay  t.  Eamilton,  68  Wis.  651,  32 
N.  W.  630,  the  maintenance  of  an  action  in 
equity  by  a  judgment  creditor  circumstanced 
aomewhat  different  than  respondent  is, 
turned  on  the  fact  that  a  lien  had  been  ob- 
tained by  a  levy  upon  tlM  property  under  an 
execution,  the  prior  cases  in  this  court  toe- 
ing referred  to  as  in  harmony  with  the  deci- 
sion. The  oourt  said ;  "If  it  he  true  that  the 
real  estate  seized  on  that  execution  belonged 
to  the  judgment  debtor,  and  a  deed  has  been 
put  upon  record  which  purports  to  convey 
the  le^  title  to  another,  which  will  have 
the  effect  to  defeat  or  gieatly  impair  the 
lien  unless  the  deed  is  canceled,  we  suppose 
it  is  well  settled  that  a  court  of  equity  will 
interfere  and  remove  the  inequitable  obetroc- 
tion.  'The  equitable  relief  sought  rests  upon 
the  fact  that  the  execution  has  issued,  and  a 
specific  lien  has  been  acquired  upon  the  prop- 
erty of  the  debtor  by  its  levy,  but  that  the 
obstruction  interposal  prevents  a.  sale  of  the 
property  at  a  fair  valuatikm.'  '*  AftOT  thus 
disposing  of  tiie  point  under  consideration  it 
is  probably  unfortunate  that  the  oourt  said, 
ai'^uendo,  and,  as  will  be  plainly  seen,  some- 
what outside  the  case,  quoting  the  obiter  re- 
mark in  Cornell  t.  Radtoay  heretofore  re- 
ferred  to:  "Where  the  judgment  of  the 

ftlaintiff  is  by  statute  a  specific  lien  upon  the 
and  without  the  issue  or  levy  of  an  execu- 
tion, it  would  seem  that  the  plaintiff  is  «i- 
titled  to  the  aid  of  the  oourt,  whether  ex» 
cution  has  been  issued  and  returned  unsatis- 
fied or  not,"  thus  in  a  measure  keeping  up 
the  uncertainty  as  to  whether  a  judgment, 
standing  alone,  is  a  speeiflo  lien  upon  the 
real  property  iKt  the  Jndgmnt  A 
5g  Digiiized  by 


SU  WisoosiDi  StrPHBu  Oomr,  Oct.*. 


he  fraudulently  conveyed  prior  to  ita  rendi- 
tion, instead  of  its  being  a  mere  right  to  ao- 
qiiire  a  lioi,  whidi  reqmree  the  issuance  of 
an  execution  and  an  actual  seisure  of  the 
prmerty  thereuuder  in  order  to  ripen  into 
such  an  Interest  in  the  res  as  will  be  recog- 
nized by  a  court  of  equity  in  an  action  to 
remove  a  cloud  thereon  by  the  owner  of  such 
intereet.  It  should  be  said  that  the  remark 
refevred  to  was  good  law  as  applied  to  the 
case,  because  the  attempted  conveyance  of 
the  propertgr  was  ahsoluteiy  vmd  for  want  of 
authority  to  make  it,  though  the  detdsion 
was  not  very  clearly  placed  on  that  ground. 

In  Kcanf.  v.  LwgMon,  69  Wis.  138,  33  N. 
W.  573,  the  property  was  seized  under  a 
writ  of  attachment.  Tbis  pro^sition, 
among  other  things,  was  suSiciently  involved 
to  receive  the  attention  of  the  court:  Was 
the  eonveyanoe  made  to  hindor  and  defraud 
creditors?  the  idea,  being  that  if  such  was 
its  diaracter  no  Hen  WM  aequiFed  therem 
\fv  the  attachment  On  such  |)ropoeition 
the  court  said,  in  effect^  that,  if  it  were  to 
be  decided  in  the  affirmative,  the  judgment 
creditor  would  be  at  liberty,  notwithstanding 
the  conveyance,  to  seize  the  land  on  execu- 
tion or  attachment  as  the  property  of  his 
debtor,  and  thereby  acquire  a  specific  lien 
at  law  which  equity  would  lend  its  aid  to 
protect. 

In  AhXhoMer  t.  Dovd,  74  Wis.  400,  43  N. 
W.  Iti9,  an  actfon  in  equity,  by  a  judgment 
creditor  to  remove  a  cloud  from  his  lien 
upon  property  fraudulratly  mortgaged  and 
conveyed  oy  the  judgment  ddbtor,  was  sus- 
tained solely  upon  the  ground  that  the  plain- 
tiff  had  in  fact  acquired  a  specific  lien  on 
such  proper^  by  a  seizure  thereof  under  an 
execution  issued  on  his  judgment.  True, 
"it  was  there  said  that  the  fraudulent  deeds 
and  mortgages  .  .  .  are  absolutely  void, 
and  conveyed  no  estate  to  the  grantees  and 
mortgagee  as  against  the  claim  of  the  plain- 
tiff, and  so  the  Tien  of  the  judgment  and  exe- 
cution is  perfect;"  but  it  will  be  observed 
that  the  lien  was  spcrften  of  as  being  created, 
not  by  the  judgment,  but  as  being  smgle  and 
created  by  Uie  judgment  and  execution ;  and 
Iqr  a  careful  reading  of  the  opinion  it  will 
be  dearly  seen  that  it  proceeded  to  a  eon- 
dusion  on  the  theory  that  the  fraudulent 
instruments  were  abaolutely  void  only  in 
the  sense  that  they  were  void  at  the  election 
of  the  judgment  creditor, — that  is,  that  they 
were  voidable;  that  the  term  "absolutely 
void"  was  not  af^ropriatdy  used ;  that  the 
title  to  the  property  was  so  affected  the 
fraudulent  conveyances  that  without  an  ac- 
tual seizure  of  it  under  an  execution  or  at- 
techmcnt  the  creditor  could  not  obtain  a 
specific  lien  therem  but  only  the  right  to  a 
hen ;  that  upon  such  right  being  exercised 
by  the  spedfic  act  of  election,  to  avoid  the 
fraudulent  transfers,  of  a  seizure  of  the 
property,  an  actual  interest  therein  was  ac- 
quired, leaving  such  conveyances  as  mere 
clouds  upon  such  interest,  whidi  equity 
would  lend  its  aid  to  remOTe. 

We  have  now  reviewed  the  more  impor- 
tant  eases  preceding  Qilhtiri  t.  Stodbnum, 
and  shown,  it  would  seem,  as  regards  any- 
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thing  actually  decided  therein,  that  they  arfr 
all  in  harmony  with  the  decision  in  that  caaa- 
and  with  wluit  is  hare  deeidedi— that  isi 
that  a  judgment  against  a  frauduliDiit  vendor 
of  real  property,  which  has  been  duly  dock- 
eted in  the  county  where  sudi  real  est«t»- 
is  located,  does  not  of  itself  create  a  lieu  on 
such  property,  because  the  conveyance  veate,. 
in  the  fraudulrat  vendee,  the  title  of  his 
vendor,  subject  to  the  right  of  the  defraud- 
ed creditors  at  their  election  to  avoid  it; 
that  suoh  creditor  can  only  avoid  the  fraud- 
ulent transfer  and  obtain  a  specific  lien  ap> 
on  the  property  covered  by  it  by  a  seizure- 
thereof  under  a  writ  of  attachment  or  execu- 
tion, or,  after  the  exhausti<»i  of  all  le$;al 
remedies  to  collect  the  debt  without  success, 
by  an  appeal  to  a  court  of  equity  to  remove 
the  impraiment  to  the  judgment  attaching- 
to  the  property ;  that  in  the  absence  of  such 
seizure  tiie  judgment  creditor  has  only  the- 
rigbt  to  a  lim  upon  the  property  fraudulent- 
ly conveyed  and  to  enforce  such  lien  for  the- 
satisf&ction  of  hie  debt,  which  right,  being 
strictly  legal,  cannot  be  protected  in  equity 
till  the  creditor  has  first  exhausted  all  liis- 
legal  remedies  to  that  end,  as  indicated; 
ttuit  when  the  right  to  a  lien  upon  the  prop- 
erty fraudulently  convcgred  ripens  into  a  lien- 
in  fact  by  an  actual  seizure  m  the  property 
under  attachment  or  execution,  a  court  of 
equity  will  then  Irad  its  aid  to  free  the  lien- 
from  the  doud  upon  it  created  by  the  fraud- 
ulent ooDv^unce. 

Having  disposed,  adversely  to  the  respcmd- 
ent,  of  the  contention  that  ite  judgment  and' 
the  dodceting  thereof  in  the  county  where 
the  land  in  controversy  lay  created  a  specifio- 
lien  upon  the  property,  assuming  that  the 
prior  conveyance  thereof  was  void  as  to  the- 
creditors  of  the  grantor  because  tainted  with 
fraud,  under  {  2320.  Rev.  Btat,  it  is  not 
necessary  to  decide  the  question,  argued  in- 
the  briefs  of  counsel,  of  whether  the  facte 
alleged  in  the  complaint  are  sufficient  to- 
show  that  the  deed  was  so  teinted. 

The  only  question  left  for  consideration  is 
this:  Is  the  deed  of  an  insane  person,  who 
has  not  been  adjudged  insane  and  placed 
under  guardianship,  merely  votdableT  If  it 
is  absolutely  void,  then,  according  to  the- 
eomplaint,  the  title  to  the  property  in  ques- 
tion did  not  pass  to  Theriault  by  the  con- 
veyance under  which  he  claims.  In  that 
event  the  respondent's  judgment  became  a 
lien  upon  the  property  and  the  complaint 
shows  a  good  cause  of  actjon  in  equity  to- 
remove  the  doud  upon  such  lien. 

There  is  some  conflict  of  authority  in  this 
country,  and  between  the  conrte  of  this 
country  and  those  of  England,  regarding  the 
character  of  an  insane  person's  deed.  In 
England  it  is  held  that  such  a  deed  is  abso- 
lutely void.  Ball  V.  Mannin.  1  Dowl.  &  C. 
380.  There  are  a  few  authorities  to  the 
same  effect  in  this  country,  most  or  all  of 
which,  upon  careful  examination,  will  be 
found  to  be  quite  imdeeisive  add  unsatis- 
factory. The  text  writers  are  in  substantial 
accord  that  an  insane  person's  deed  convm- 
title  to  the  grantee  and  is  voidable  only. 
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5tb  «d.  p.  486;  S  Kent,  Com.  452;  Kerr, 
R«il  Prop.  S  2316;  Pingrey,  Real  Prop.  S 
1281 ;  1  Jones,  Real  Prop.  5  52;  1  Stoiy,  Eq. 
Jur.  i$  222,  228;  II  Am.  A  Eng.  Enc.  Law, 
lat  ed.  p.  133.  The  only  text  writer  that 
is  out  01  line  is  Beach.  He  statea  the  law 
in  araordanoe  with  the  English  doctrine,  in 
bis  late  work  on  the  Modern  Law  of  Con- 
tracts, at  S  1300,  in  a  few  words,  without 
eomment  even  to  the  extent  of  recognizing 
•  conflict  of  authority  on  the  aiAject.  The 
only  support  for  the  text  in  the  notes  ia 
a  few  New  York  cases,  ncme  of  which  aup- 
port  it  in  fact,  the  leading  case  being  Van 
hettaen  v.  Htucet,  61  N.  Y.  378.  to  whi^  fur- 
ther reference  will  be  hereafter  made.  The 
most  prominent  case  cited  is  one  decided  in 
the  supreme  court  of  Xcw  York,  Brown  t. 
Milea,  It)  K.  Y.  Supp.  2S1.  reported  in  the 
regular  series  of  state  reports  in  61  Hun, 
453.  That  is  cited  as  a  definite  judicial  dec- 
laration that  the  great  weight  of  authority 
ia  to  the  eJFect  that  an  insane  man's  deed  is 
abeolutely  void.  The  writer  of  the  opinion 
■o  «ayB,  citing,  however,  only  a  few  New 
Yoric  easeSf  none  of  which  in  fact  support 
the  doctrine  to  its  full  extent. 

It  is  deemed  proper  to  call  special  atten- 
tion here  to  the  careless  manner  in  whidi 
the  text  above  referred  to  was  prepared,  lest 
the  profession  be  misled  by  it.  It  illus- 
trate the  danger  of  placing  any  great  re- 
'  liance  on  some  of  the  modern  text-books,  and 
the  impcHtance  of  more  oare  being  exenused 
in  their  pr^nration. 

In  Devlin  on  Deeds.  }  7S,  the  law  ii  stated 
tiius:  "The  deed  of  a  person  non  oowpoM 
tmmtia  who  is  not  under  guardianship  trans- 
fers a  seisin,  and  is  merely  voidaUe.**  That 
is  supported  by  a  large  collection  of  cases 
from  many  states  of  t£e  Union.  In  Wash- 
bum  on  Real  Property  it  ia  said  that  infants 
and  insane  persons  not  under  guardianship 
are  in  the  same  claas,  substantially,  in 
respect  to  their  acts  being  voidable  ^nd  not 
void.  Both  of  the  textwriters  specially 
referred  to  cite  Van  Deuaen  v.  Sweet,  51  N. 
Y.  378,  and  Farley  v.  Parker,  6  Or.  105,  25 
Am.  Rep.  504,  which  is  based  on  the  New 
York  case,  as  exceptions  to  the  great  array 
of  authori^  to  which  they  call  attention. 

In  Van  Deusen  v.  Sweet  the  court  did  not 
go  to  the  extent  of  holding  that  the  deed  of 
an  insane  perscm.  though  not  under  guar- 
dianship, is  in  all  cases  absolutely  void.  The 
decision  wae  limited  to  cases  where  the  in- 
sanity is  of  such  a  nature  ae  to  render  the 
subject  of  it  absolutely  incompetent  to  act 
mentally  in  the  transaction, — to  persons  so 
insane  aa  to  be  wholly  devoid  of  reason.  It 
wa3  said,  in  effect,  Uiat  there  is  no  doubt 
that  a  person  may  be  insane  and  his  mental 
unsoundness  be  of  such  a  nature  as  to  render 
his  ads  only  voidable;  that  the  mere  fact 
of  the  insanity  of  the  maker  of  a  deed,  re- 
gfirdleas  Of  the  degree  of  insanity,  is  not 
ralBcient  to  render  Ute  deed  absolutely  void 
if  he  is  not,  at  the  time  of  making  it,  under 
guardianship  because  of  bis  infirmity. 

There  is  strong  reason  for  the  idea  that  if 
a  person  ia  so  utterly  devoid  of  mental  power  . 
as  to  be  totally  IncapaUe  of  oom^ehendlng 
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the  nature  of  his  act  In  making  a  deed,  or 

knowing  that  he  is  engaged  in  such  a  trans- 
acUon,  that  the  instrument  should  be  held 
to  have  no  legal  existence  for  any  purpose. 
That  is  aa  as  the  New  York  court  haa 
gone. 

If  we  were  to  hold  in  accordance  with  Van 
Deusen  t.  Stoeet,  it  would  not  save  the  com- 
plaint from  condemnation  as  not  stating  a 
cause  of  actiCHi,  for  there  is  no  allegation  in 
it  in  regard  to  Lavoie's  condition  at  the  time 
he  made  the  deed,  except  that  he  was  insane. 
The  degree  of  his  insanity  is  not  alleged. 
In  Aldi^h  V.  Bailey,  132  N.  Y.  85,  30  N.  R 
204,  a  complaint,  held  ^  the  lower  court,  on 
the  strength  of  Van  Deuam  v.  Bvoeet,  to 
state  a  gM)d  cause  of  action  to  avoid  certain 
deeds  as  absolutely  void,  was  condemned, 
without  afilnuing  the  rule  laid  down  in  the 
Van  l)evaet\  Case,  for  want  of  allegations 
showing  that  the  grantor  of  the  deed  was 
wholly  without  mental  capacity.  Though 
some  twenty  years  had  elapsed  since  the  de- 
cision in  that  case,  the  court  declined  to  say 
it  was  oorreetly  decided,  but  said  that,  as- 
suming its  CMrrectness,  a  ctnnplaint  to  annul 
the  deed  of  an  insane  person  not  under 
guardianship  is  insuffident  unless  it  shows 
that  such  person  was  abstdutely  and  com- 
pletely unable  to  understand  or  comprehend 
the  nature  of  the  transaction.  Other  New 
York  coses  are  in  the  same  line.  Rigga  T. 
American  Traoi  Soe.  96  N.  Y,  603;  Valentine 
V.  Lunt,  115  N.  Y.  496,  22  N.  E.  209. 

Valpey  v.  Rea,  130  Mass.  384,  is  cited  to 
our  attention  as  holding  that  the  deed  of  an 
insane  person  is  abB<dute1y  void  unless  rati- 
fied by  the  grantor  on  recovering  his  reason. 
Brigham  v.  Fayenoeather,  144  Mass.  48,  10 
N.  E.  735,  should  be  added.  However,  they 
do  not  go  to  the  length  contended  for.  In 
the  one  case  it  is  said  that  the  deed  of  an 
insane  person  is  ineffectual  to  convey,  the 
title  to  land  "against  the  grantor  or  against 
his  heirs  and  devisees  unless  it  ia  oonnrmed 
by  the  ^antor  himself  when  of  sound  mind, 
or  by  his  l^ally  constituted  guardian,  or  1^ 
his  heirs  or  devisees."  That  language  was 
repeated  in  the  second  case  in  connection 
with  the  following:  "Such  deed  may  be  dis- 
afQrmed  without  returning  the  consideration 
money  or  placing  the  other  party  in  atatu 
quo,"  A  careful  analysis  of  the  quoted  lan- 
guage must  lead  to  ^e  conclusion  that  the 
Maasachusetts  court  came  far  short  of  hold- 
ing what  respondent  contends.  A  thing  that 
"may  be  maide  good  by  ratification,"  or  is 
not  so  binding  but  that  it  may  be  "disaf- 
firmed," it  would  seem,  must  be  said  to  be 
voidable  only.  That  such  was  the  sense  in 
which  those  terms  were  used  appears  con- 
clusively by  the  fact  that  numerous  early 
Massachusetts  eases  were  referred  to  as  hav- 
ing established  the  doctrine  declared,  in  all 
of  which  it  was  distinctly  held  that  the  deed 
or  ocMitrictaal  act  of  an  Insane  person  is 
merely  voidable.  For  example,  in  Carrier 
Seara,  4  Allen,  333,  81  Am.  Dec.  707,  it  was 
said:  "The  contract  of  an  insane  person, 
or  one  obtained  by  fraud  or  duress,  is  void- 
able and  not  void."  In  Oibaon  v  Soper,  6| 
Gray.  270,  00  Am.  De&  «j|t(»||«^  M>l@^L< 
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not  Ter7  irell-oonaidered  r«narkB,  it  vma  said 
arguendo,  speaking  of  the  insane  person  w 
the  deinuiiuiit:  "Thn  estate  is  still  in  tiie 
demandant;  for  if  it  hoe  passed,  it  has 
passed  hj  the  deed  of  an  insane  man  never 
ratiiied  or  oondnned.  That,  in  law,  is  im- 
possible." The  court,  however,  referred  to 
AIIm  t.  Billings,  0  Met.  415,  39  Am.  Dec. 
744,  saying  that  it  settled  the  law  for  Mas- 
ncbusetts  that  the  deed  of  an  insane  person 
it  ToidaMe  only.  la  the  AlUt  Case  the  lower 
ocmrt  instruetad  the  inry  that  the  deed  was 
■bsolntdy  void.  That  was  held  error  ,  on 
the  a{)pea],  the  court  remarking:  "The  jury 
should  have  been  instructed  uiat  tbin  fact 
[of  insanity],  if  established,  rendered  the 
deed  voidable^"  Numerous  other  Massa- 
ohusetts  cases  to  tha  same  efTeat  might  be 
cited. 

If  any  further  support  were  needed  for  thn 
Tienr  that  the  late  Massadivsetts  eases  do 
not  change  the  rule  early  laid  down  and  af- 
firmed in  that  court,  it  is  furnished  by  Hovey 
T.  Bohaon,  63  Me.  4S1,  89  Am.  Dec.  705, 
where  language  is  used  similar  to  that 
in  Valpey  v.  Rea  as  regards  ratification  or 
oonflrmation  being  necessiLry  to  render  an 
insane  man's  deed  valid.  What  waa  meant 
by  sucb  language  is  clearly  shown  by  Ute 
lansniBge  of  the  decisitm,  as  follows:  "I%e 
deed  of  an  insane  man  not  under  guardian- 
ship is  not  void,  but  voidable,"  etc  "If  un- 
der guardiansiiip  the  deed  is  absolutely 
void."  A  multitude  of  cases  to  the  same 
effect  might  be  dted.  We  will  refer  to 
only  a  few  of  them.  Castro  v.  Qeil,  110 
Cal.  292,  42  Pac.  804;  Boyer  v.  Berryman, 
123  Ind.  451,  24  N.  E.  249;  JiiioKol  v. 
TAomac,  63  Ind.  42;  Baton  v.  Eaton,  37  N. 
J.  L.  108,  18  Am.  Rep.  716;  Blston  v. 
Jasper,  46  Tex.  400;  Odom  r.  Riddick,  104 
N.  C.  615,  7  L.  R.  A.  118,  10  8.  £.609; 
Bumham  v.  Eidtoell,  113  111.  425;  Craw- 
ford V.  Soovell,  94  Pa.  48,  39  Am.  Rep.  766; 
Gribben  v.  Mamcell,  34  Kan.  8,  7  Pac.  584; 
Allen  v.  Berryhill,  27  Iowa,  634,  I  Am.  Rep. 
300;  Burke  v.  Allen,  29  N.  H.  106,  61  Am. 
Dec  242. 

Our  attention  is  called  to  Dexter  v.  HaU, 
16  Wall.  0,  21  L.  ed.  73,  as  holding  to  the 
oontrary  of  the  cases  shove  cited.  If  counsel 
were  right  as  to  that  case,  we  should  hesitate 
before  running  counter  to  it  on  a  new  ques- 
tion in  this  court,  unless  there  is  such  an 
overwhelming  weight  of  authority  against  it 
as  to  clearly  shov  that  it  is  wrong.  What  is 
in  fact  decided  in  Deceter  v.  Hall  is  that  a 
power  of  attorney  made  by  an  insane  person 
IB  absidutely  void.  RefNoioe  is  made  to  the 
doctrine  of  the  English  courts,  that  the  deed 
of  an  insane  person  is  classed  with  such  per- 
son's power  of  attorney,  but  the  court  recog- 
nised that  there  may  well  be  a  distinction 
between  an  insane  person's  power  of  attorney 
and  his  deed.  It  was  said,  as  regards  the 
character  of  the  former,  that  the  decisions  in 
England  and  in  this  country  are  in  harmony, 
buC  that,  as  r^caxds  the  ehsraeter  of  the 
latter,  whether  voidable  or  absolutely  void, 
there  Is  oonslderable  conflict  and  incon- 
sistency. The  derision  of  the  court,  however, 
was  amflned,  as  it  necessarily  had  to  to 
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the  question  before  it^  and  we  are  unaUe  to 
find  that  the  doctrine  ^finnni^  has  eror 
been  sxtoided  in  that  court  to  deeds.  In 
Johnson  v.  Harmon,  94  U.  S.  371,  24  L.  ed. 
271,  tiie  subject  was  referred  to,  it  being 
said  that  the  deed  of  a  person  so  bereft  of 
reason  as  not  to  be  able  to  distinguish  be- 
tween right  and  wrong  is  at  least  voidable. 

Th&re  are  cases  where  courts  have  reached 
the  same  couclueion,  as  to  the  soope  of  Dex- 
ter V.  Hallf  as  that  urged  respondent's 
counsel.  For  example,  in  German  8av.  <£  L. 
ISoo.  T.  De  Lashmutt,  07  Fed.  Rep.  399,  de- 
cided in  the  rircuit  court  for  the  district  of 
Or^h,  the  following  language  is  used: 
"Whatever  difTerences  of  opinion  once  existed 
as  to  whether  the  deed  of  an  insane  person 
was  void  or  voidable,  the  question  is  authori- 
tively  settled  that  such,  deed  is  abso- 
lutely void,"  citing  Deater  v.  HaU,  15  Walt. 
9,  21  L.  ed.  73,  and  Parley  v.  Parker,  6  Or. 
105,  25  Am.  Bep.  604.  Hie  latter  case,  it 
will  be  remembered,  merely  followed  Fai» 
Deusen  v.  Sweet  to  the  eff^  that  the  deed 
of  a  person  so  insane  as  to  be  wholly  bereft 
of  reason  is  absolutely  void,  and  Dexter  v. 
Hall  does  not  attempt  to  decide  the  question 
at  alt.  In  Parker  v.  Marco,  76  Fed.  'Rff. 
510,  decided  in  t^e  United  States  circuit 
court -for  the  district  of  South  Carolina,  Mr. 
Justiea  Simonton,  who  delivered  the  opinion, 
said  that  in  Deater  v.  fall  "the  question  be- 
fore iiie  court  was  whether  the  deed  of  an . 
insane  person  was  void  or  voidable.  To  that 
question  tjie  courts  directed  its  attention, 
and  solved  the  doubts  created  by  conflicting 
decisions  in  other  jurisdictions,  fixing  tfao 
law  in  the  Federal  courts,"  which  was  after- 
wards amplified  by  Mr.  Justice  Clifford  in 
Johnson  V.  Hainivon,  94  U.  S.  371,  24  L.  ed. 
271.  How  very  far  that  statement  is  from 
what  waa  in  fact  decided  in  those  cases  is 
clearly  indicated  by  what  has  been  said.  No 
attempt  was  made  to  harmonize  conflicting 
decisions  in  this  country.  As  indicated,  the 
law  as  settled  in  England  was  referred  to, 
also  the  inconsistencies  in  the  adjudications 
of  this  oountry,  as  to  deeds  of  insane  per- 
sons, without  expressing  any  dedded  opinion 
as  to  the  right  of  the  matter,  and  then  the 
question  presented  for  adjudicatim  was  de- 
cided in  harmony  with  the  decisions  of  the 
English  courts  and  those  of  this  country  as 
well. 

We  have  now  carried  the  discussion  of  the 
subjects  presented  by  this  appeal  to  a  etmsid* 
erable  lengUi,  though  no  greater,  probably, 
than  their  importance  warrants.  We  re- 
ceived much  assistance  from  the  able  Iffiefs 
Of  counsel  on  both  sides  of  the  contzonrsy, 
and  have  pursued  our  investigatimis  to  * 
satisfactory  conclusion.  On  the  first  bruidi 
of  the  case  we  have  showiu  as  it  seems,  that 
there  is  a  substantial  harmony  in  the  deci- 
sions of  this  court,  from  the  beginning,  on 
the  lines  laid  down  in  Gilbert  v.  Stockman, 
which  are  tied  to  the  idea  expressed  in  that 
case  that  the  word  "void"  in  8  2320,  Rev. 
Stat.,  means  "voidable,"  and  that  the  title  to 
lands  conveyed  in  fraud  of  creditors  actually 
passes  to  the  vendee,  subject,  however,  to  bo 
devested  at  the  election  of /ij^mdMhsditor. 
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On  the  aeeond  branch  of  the  CMe  we  luiTe 
shown  that  there  is  substantial  hannony  in 
the  decisknia  of  this  oountry  ooatrary  to  the 
law  M  hcdd  the  English  courts,  that  the 
deed  of  an  insane  person  is  voidable,  not  voii, 
that  the  ezcepti<m8  to  that  doctrine  are  few 
in  number  and  are  either  based  on  a  misoon* 
oeption  of  the  authorities  on  which  they  are 
grounded,  or  follow  the  lead  of  Van  Deuam 
V.  Stceet,  61  N.  Y.  378,  which  eoes  no  furtiier, 
as  we  have  shown,  than  to  hMd  that  the  deed 
of  a  person  absolutely  bereft  of  reason  is 
abw^utdy  void.  We  must  hold  that,  at  the 
timo  respondent's  jttdffment  was  rendered, 
the  judetnent  debtor  did  not  have  title  to 
the  laQd  in  oontroversj,  henoe  that  sudi 
judgment  did  not  become  a  imecifio  lien 
thereon,  whether  the  deed  to  Tneriault  be 
considered  as  tainted  with  fraud  under  ( 
23ii0,  Rer.  Stat.,  or  to  be  the  deed  of  an  in- 
sane person.  In  any  event,  the  deed  passed  the 
title  to  the  land  to  the  grantee  therrai  named, 
subject,  however,  to  be  devested  acoording  to 
law.  riaintifT  not  being  possessed  of  a  lien 
upon  the  land  by  virtue  of  his  judgment,  his 
right  to  enforce  the  judgment  by  execution 
did  not  snnrive  the  death  of  Lavoie,  so  no 
lien  was  acquired  under  the  execution  levy. 
The  demurm  to  the  oomplaint,  ther^ore, 
riionld  have  been  sustained. 

The  order  appealed  from  it  revarted,  and 
the  cause  remaaded  for  further  proceedings 
MMording  to  Uw. 


STATE   of  WiflconBin   ea  rel.   DAVIS  & 
STARR  LUMBER   COMPANY,  App*., 

V. 

W.  A.  FOBS,  Clerk  of  Marshfteld. 
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X.  Tli«  tmot  that  peraoBKl  property 
whleb  ka<  been  omitted  from  taxa- 
tion for  tb«  previous  rear  la  no  looker  In 
existence,  sod  tbetefore  cannot  be  entered  for 
tbe  tax  of  the  current  year,  does  not  prevent 
It  from  being  entered  for  the  omitted  year 
under  Rev.  Stat.  |  1099,  as  amended  by  Laws 
1809,  chap.  M>,  altboogb  the  lanffoage  of  the 
statute  Is  that  In  cases  of  omitted  assess- 
meats  the  property  sball  be  entered  "once 
additionally"  for  each  of  the  previous  years 
(not  exceeding  three)  that  it  was  not  taxed. 

S.  Jvrlsdietlon  of  the  Haeaaora  to  as- 
Neae  property  not  now  In  existence 
or  owned  by  the  party  to  be  taxed  tberefor 
Is  conferred  by  Rev.  Stat.  I  1099,  as  amended 
by  Laws  1809,  tdiap.  50,  anthorUing  such  as- 
sessment fbr  a  previous  year  In  which  It 
Bbould  bave  be«i  made  but  was  not.  and  that 
It  shall  be  made  "according  to  tbe  assessors' 
beat  Judgment,"  althongh  ordinary  assess- 
ments are  required  |  lOSB  to  be  made  upon 
actual  view  as  ffcr  as  practicable. 

S.  Peraonnl  property  omitted  from  ns- 
aessment  prior  to  the  amendment  of  Rev. 
Btat.  I  1050,  Is  subject  to  the  provisions  of 


Nora. — For  earlier  case  In  tbis  series  on  con- 
stltutlooallty  of  statute  autborising  assessment 
of  propsrty  omitted  from  tax  roll,  see  South 
MashvUle  Street  B,  v.  aiorrow  (Tenn.)  3  L. 
B.  A.  858. 
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that  statute  anthorlilng  reaasessMnt  of  pro^ 
erty  tbos  omitted  In  preceding  years. 
4.  An  n«susor*8  report  tbnt  Inmber  na> 
■eased  la  mnnnCactnrer*a  atoelc  cannot 
be  Ignored  and  the  property  regarded  by  the 
board  of  review  as  merchandise.  In  the  ab- 
sence of  any  evidence  to  eontradlet  the  re- 
port. 

(MarthaU  i$n4  Bordeea,  JJ.,  dUtent.) 
(Beptember  25, 1900.) 

APPEAL  W  relator  from  an  order  of  fba 
Circuit  Court  for  Wood  County  dismiss- 
ing a  writ  of  certiorari  issued  to  review  aa 
assessment  of  property  allq^  to  have  beem 
omitted  from  the  tax  rolls.  Afftrmei. 

Statement  by  Dodse,  J.t 

On  November  4,  1899,  a  writ  of  certiorari 
was  issued  out  of  the  circuit  court  to  the 
respondent  as  cleric  of  the  city  of  Marsh- 
field,  commanding  him  to  send  wp  for  re- 
view the  prooeedings  taken  in  reference  to 
the  assessment  against  the  relator  in  1809 
of  certain  property  omitted  in  1898.  From 
the  return  it  appears  that  the  relator  was 
assessed,  under  the  heading,  "Value  of  Lc^, 
Timber,  Lumber,  Ties,  Poles,  and  Posts, 
Mfrs.'  Stock,"  $11,336,  and  in  addition  was 
assessed  under  the  same  heading  $14,6(M, 
marked  "Omitted  for  the  Year  1898.**  Tbe 
latter  Item  appears  from  the  roll  to  hav* 
been  made  up  in  near^  equal  parts  of  Itun- 
ber  and  1<^.  The  relator  appeared  before 
the  board  of  review  by  its  secretary,  Burt 
E.  De  Yo,  and  its  attorney,  Hon.  William  F. 
Bailey,  and  objected  to  the  assessment 
against  it  for  Inmber  and  ]oga  omitted  in 
1808,  and  acc<mipanying  such  objection  filed 
tbe  affidavit  of  said  De  Yo,  not  controvert- 
ing the  existence  on  May  1,  1808.  of  lum- 
ber and  logs  to  the  amount  specified,  but 
asserting  that  no  part  of  the  logs  so  exist- 
ing on  May  1,  1898,  remained  uncut  or  un- 
manufactured on  the  lat  day  of  May,  1890, 
and  that  none  of  them  were  in  the  city 
of  Marshfield  or  elsewhere  at  the  latter 
date;  and  furthw  alleging  that  no  part  of 
the  lumber  owned  1^  relator  on  May  1, 
1800,  or  at  any  time  subsequent  thereto,  or 
which  wairt  then  situated  in  said  city,  was 
owned  by  said  corporation  on  Ma^  I,  1808, 
and  that  none  of  the  lumber  which  it  did 
own  on  May  1,  1898,  was  situated  in  the 
city  of  Marshfield  on  the  let  day  of  May, 
]8m>.  The  records  of  the  board  state  that 
the  relator  objected  "on  the  ground  that  the 
asaessOT  «id  the  board  have  not  the  right 
or  power  to  assess  the  personal  properly 
which  was  omitted  in  the  assessment  of  said 
year  1898."  The  board  listened  to  argu- 
ment, submitted  the  question  of  law  to  the 
attorney  general,  and  finally  overruled  the 
objection.  No  witsesBes  were  sworn,  and 
no  evidence  offered  or  taken,  before  the 
board  of  review,  unless  the  affldavit  of  said 
De  Yo  is  such.  After  the  filing  of  the  re- 
turn, the  respondent  moved  the  court,  upon 
the  petition,  writ,  return,  and  its  exhibits, 
and  upon  certain  additional  aiBdavits,  to 
quash  the  writ.  Those  affidavits 
Digiiized  by 


fl8 


WUCOHSUI  SOTBUU  COOX; 


Bkft.. 


establish  tlie  sxisteiie«  at  Marshfield,  and 
appellant's  ownership  on  May  1,  1898,  of 
the  lumber  and  logs  so  assessed,  the  inad- 
vertent omission  thereof,  and  that  no  taxes 
had  been  assessed  or  collected  from  the  rela- 
tor theremi  for  the  year  1898.  The  court 
smtered  an  order  January  31,  1900,  "that 
aaid  writ  of  certiorari  berdn  be,  and  the 
same  herebiy  is,  qaasLed  and  dismissed  upon 
the  merits;"  frran  which  order  the  relator 
appeals. 

Mr.  W.  P.  Bailey,  for  appellant: 
Manufacturer's  stock  is  that  which  the 
owner  has  on  hand  to  be  manufactured. 
This  lumber  was  the  manufactured  article, 
the  product  of  the  aawlogs,  wliich  waa  the 
manufacturer's  atodk. 

Such  lumber  was  not  assessable  at  Marsh- 
field. 

MitcheU  V.  Plover.  S3  Wis.  648,  11  N.  W. 
27. 

Statutes  are  not  to  be  construed  as  hav- 
ing a  retrospective  efTect,  unless  the  inten- 
tion of  the  l^slature  is  clearly  expreased 
that  th^  ahall  so  operate. 

Seamant  v.  Carter,  IS  Wis.  648,  82  Am. 
Dec.  606;  Finney  v.  Ackerman,  21  Wis.  271 ; 
Warner  v.  Trow,  36  Wis,  195;  Vemderpool 
T.  La  Crone  d  M.  B.  Co.  44  Wis.  663;  SaU 
T.  Banka,  79  Wis.  236,  48  N.  W.  385. 

Such  a  law,  instead  of  being  remedial,  is 
in  its  nature  penal.  It  is  a  statute  that 
must  receive  a  strict  construction. 

Dean  T.  Charlton,  27  Wis.  526;  Bheina- 
from  T.  Cone,  26  Wis.  163,  7  Am.  Rep.  48; 
Bemier  v.  Becker,  37  Ohio  St.  72 ;  8haUou> 
T.  Salem,  136  Mass.  136;  Kelley  v.  Boston 
<6  M.  R.  Co.  136  Mass.  448;  Saatinga  v. 
Lane,  15  Me.  134;  Johnson  v.  Bwrrell,  2 
Hill,  238;  Sanford  v.  Bennett,  24  N.  Y.  23; 
Palmer  v.  Conly,  4  Denio,  376;  Dash  v.  Van 
Kleeck,  7  Johns.  477,  6  Am.  Dec.  201;  Back- 
ley  T.  Sprague,  10  Wend.  113;  Biggins  t. 
jBear  River  <£  A.  Water  A  Min.  Co.  27  Cal. 
1S3. 

All  reasonable  doubts  aa  to  the  intent  of 
the  legislature  should  be'  resolved  in  favor 
of  the  relator. 

The  status  of  property  on  the  lat  day  of 
May  Axes  irrevocably  where  it  shall  be  as- 
sessed for  taxation.  If,  in  fact,  the  asaess- 
ment  is  made  later,  it  is  not  valid  unlcfts  it 
could  have  been  made  the  let  day  of  Mnv. 

Hoyden  v.  Roe,  66  Wis.  288,  28  N.  *W. 
186;  Wilcom  v.  Rochester,  129  N.  Y.  247,  29 
K.  K.  99;  Day  v.  Pelican,  94  Wis.  603,  69 
K.  W.  368. 

The  officer  had  no  jurisdiction  at  all  over 
the  property.  It  was  not  subject  to  taxa- 
tion.   It  was  not  even  in  existence. 

Hayden  v.  Roe,  68  Wis.  288.  28  N.  W.  186. 

Meaara.  B.  R.  Oonci»  and  P.  A.  Wil- 
liams, for  respondent: 

Only  statutes  which  take  away  or  impair 
vested  rights  acquired  under  existing  laws, 
or  create  a  new  obligation,  impose  a  new 
duty,  or  attach  a  new  disability,  in  respect 
to  transactions  or  considerations  already 
past,  must  be  deemed  retrospective. 

Society  for  Propagation  of  Ooapel  v. 
Wheeler,  2  Gall.  139.  Fed.  Gas.  No.  13,166; 
61  L.  R.  A. 


Bturges  v.  Carter,  114  U.  S.  Sll,  29  L.  ed. 
240,  5  Sup.  Ct.  Rep.  1014, 

Courts  uniformly  refuse  to  give  to  stat- 
utes a  retrospective  operation  whereby 
rights  previously  vested  are  injuriously  af- 
fected, unless  ccmipelled  to  do  so  by  lan- 
guage M  clear  uid  poeitive  as  to  leave  no 
room  to  doubt  that  such  was  the  intentiira 
of  the  l^slatura. 

CAeto  Beong  v.  United  States,  112  IT.  S. 
636.  28  L.  ed.  770,  6  Sup.  Ct  Rep.  265; 
Twenty  Per  Cent  Cases,  87  U.  S.  179,  22  L. 
ed.  339;  Baltimore  <£  B.  R.  Co.  v.  Neabit, 
10  How.  401,  13  L.  ed.  472;  Watson  v.  Mer- 
cer, 8  Pet.  110,  8  L.  ed.  884. 

This  state  has  the  jKiwer  to  pass  any  law, 
though  it  be  within  the  definition  of  retro- 
■ctive  or  retrospective  le^Iation,  provided 
it  is  not  em  post  facto  l^slation  or  legisla- 
tion impairing  the  obligation  of  contracts, 
and  does  not  contravene  the  14tfa  Amend- 
ment of  the  Constitutim  ai  the  United 
States. 

A  law  which  is  made  to  operate  upon  past 
conditions,  or  conditions  which  hare  devel- 
oped in  the  past,  is  not  necesaarily  retroac- 
tive or  retrospective  le^slatioo  in  the  mean- 
ing of  the  law. 

Klaua  V.  Qreen  Bay,  34  Wis.  628  ;  23  Am. 
&  Eng.  Enc.  Law,  p.  452;  North  Carolina 
K.  Co.  V.  Alamance  Comrs.  82  N.  C.  259; 
People  es  reL  Witherbee  v.  Eases  County 
Supers.  70  N.  Y.  228;  People  ex  rel.  Peake 
V.  Columbia  CowUy  Supers,  .43  N.  Y.  130 ; 
1  Kent,  Com.  p.  4SB;  Harrington  v.  Smith, 
28  Wis.  43;  Brown  t.  Pendergaat,  7  Allen, 
427 ;  People  em  rel.  Collins  ▼.  fiptcer,  99  N. 
Y.  225,  1  N.  E.  680. 

Where  the  langiuge  plainly  shows  the  leg- 
islative intent  that  the  statute  should  have 
a  retrospective  operation,  and  the  omission 
to  be  cured  is  some  act  which  the  l^slature 
might  have  dispensed  with  by  a  prior 
statute,  the  courts  will  so  construe  the  act 
as  to  give  it  the  retrospective  operation  in- 
tended. 

23  Am.  &  Eng.  Ene.  Law,  p.  462;  People 
em  rel.  Witherbee  v.  Baaem  County  Super*. 
70  N.  Y.  236 ;  People  ex  rcl.  Peake  v.  Cotum- 
bia  County  Supera.  43  N.  Y.  136;  1  Kent, 
Com.  p.  455 ;  People  em  rel.  Collins  v.  Sptoer, 
99  N.  Y.  233,  1  N.  E.  680. 

Where  the  nature  and  purpose  of  the  act 
show  that  it  is  remedial,  the  use  of  the  fu- 
ture tense  of  the  verb  will  not  prevent  its 
receiving  a  retroactive  application. 

Klaus  V.  Green  Bay,  34  Wis.  628;  Plum 
V.  Fond  du  Lao,  61  Wis.  393,  8  N.  W.  283; 
State  V.  Duff,  80  Wis.  13,  49  N.  W.  23. 

The  purpose  of  the  l^islature  in  the  en- 
actment of  chap.  60,  Laws  1899,  was  to  give 
the  same  right  to  reach  the  taxes  on  person- 
al property  omitted  that,  long  theretofore, 
by  law  existed  with  reference  to  real  estate. 

This  statute  creates  no  new  obligation,  it 
imposes  no  new  duty,  and  it  attaches  no 
new  disability,  in  respect  to  any  transac- 
tions or  considerations  already  past.  It 
cannot,  therefore,  be  considered  retroactive 
legislation  wittiin  the  meaning  of  that  term, 
no  matter  what  words  are  empl<qred  1^  the 
legislature.  ^  , 
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Stwffea  V.  Carter,  114  U.  S.  fill.  09  L. 
•ed.  840,  5  Sup.  Ct.  Rep.  1014;  Bagtman  T. 
MoCarten  (N.  H.)  45  Atl.  1081;  State  em 
rel.  Siceet  v.  Cunninghavi,  88  Wis.  87,  57 
N.  W.  1119,  59  N.  W.  503;  Cooley,  Taxn. 

ed.  p.  270;  Cooley,  Tajcn.  2d  ed.  p.  293; 
.North  Carolina  R.  Co.  v.  Alamanoe  Oomn. 
S2  N.  C.  259. 

Where  property  is  once  made  by  a  law  a 
■subject  for  taxauon  there  is  a  l^fal  liai#il- 
ity  created  a^inst  the  owner  for  such  tax, 
and  the  municipality  is  ever  tiiereafter  en- 
titled to  collect  and  recover  such  tax,  and 
the  failure  of  assessment  proceedings  is  no 
bar  to  the  right  of  the  government  to  col- 
lect such  tax,  even  though  auch  asBcasment 
and  tax  are  by  judgment  of  a  competent 
•court  declared  an  absolute  nullity. 

Mill*  r.  Charleton,  29  Wis.  417.  0  Am. 
Bep.  678 ;  Cross  v.  Mihooukee,  19  Wis.  509 ; 
Petert  v.  Myers,  22  Wis.  602;  Ifay  v.  Hold- 
ridge,  23  Wis.  93;  f  lander*  t.  UerrimOiek, 
48  Wis.  575,  4  N.  W.  741;  Phtmer  v.  Mara- 
thon Countg  Supera.  43  Wis.  171,  50  K.  W. 
'416;  State  ex  rel.  Brown  County  v.  Myers, 
.62  Wis.  633,  9  N.  W.  777. 

Relator  owes  this  tax  as  a  debt  to  the 
munidpality. 

Harrington  r.  Smith,  28  Wis.  43;  Brown 
•y.  Pe»d«rga»t,  7  Allen,  427;  7  Iawbct, 
Rights,  Rem.  ft  Pr.  pp.  6022,  S923. 

It  was  the  intention  of  the  l^alature  to 
vrorlde  a  remedy  which  a  tax  justly  due 
from  a  taxpayer  for  a  previous  year,  but 
which  for  some  reason  was  omitted  from 
the  assessment  for  that  year,  could  be  col- 
lected. 

The  fact  that  such  property  has  at  some 
specified  time  become  ncempt  eannoi  have 
Huch  retroactive  effect  as  to  make  it  exempt 
for  the  years  when  it  was  properly  taxable. 

Oreen  Bay  d  .4/.  Canal  Co.  v.  OutOftamiti 
-County,  76  Wis.  691,  46  N.  W.  536;  Bturgea 
V.  Carter,  114  U.  S.  611,  29  L.  ed.  240,  5 
■Sup.  Ct.  Rep.  \014 ;  North  Carolina  R.  Co. 
T.  Alamance  Oomra.  82  N.  C.  269. 

Dodce,       delivered  the  opinion  of  the 

-court: 

1.  The  circuit  court  havinfj  expresxly  de- 
-clared  that  it  quashed  the  wnt  of  certiorari 
"on  the  merits,"  we,  for  the  purposes  of  this 
review,  shaU  consider  its  action  as  tanta* 
Tnount  to  a  judgment  of  affirmance,  in  the 
light  of  State  ex  rel.  Qray  v.  Oconomotroo, 
104  Wis.  622,  628,  80  N.  W.  942,  and  au- 
'thorities  there  cited.  Upon  such  considera- 
tion two  principal  questions  arise,  and  have 
been  debated  with  much  vigor  1^  counsel: 
First,  whether  I  1059,  Rev.  Stat.,  as  amend- 
ed by  chapter  60,  Laws  1899,  authorizes  re- 
assessment upon  any  omitted  personal  prop- 
•erty  M'hich  between  the  time  of  its  omission 
and  the  time  of  reassessment  has  passed 
■out  of  existence,  out  of  the  ownership  of  the 

Serson  assessed,  or  out  of  the  assessment 
istrict;  second,  whether  such  act  author- 
izes reassessment  of  personal  property  omit- 
ted prior  to  the  amendment. 

Section  1069,  with  the  amendment  in 
4>rackets,  provides :  "Real  [or  personal] 
fvoperty  omitted  from  assessment  in  any 
41  L.  R.  A. 


of  the  three  next  previous  years  by  mistake 
or  inadvertence,  unless  previously  reassessed 
for  the  same  year  or  years,  shall  be  entered 
once  additionally  for  each  previous  year  of 
auch  omission,  designating  each  auch 
additional  entry  as  omitted  for  the  year 
18 —  (giving  year  of  omission),  and  aflSx- 
ing  a  just  valuation  to  each  entry  for  a  for- 
mer year  as  the  same  should  then  have  been 
asscMcd  according  to*hiB  beat  judgment,  and 
taxes  shall  be  apportioned  and  collected  on 
the  tax  roll  for  such  entry."  This  section 
had  for  many  years  served  to  authorize,  and, 
with  the  aid  of  the  general  taxing  machin- 
ery, to  enable,  the  assessment  and  collec- 
tion of  omitted  taxes  on  real  estate.  The 
addition  of  personal  property  to  the  subjects 
affected  thereby  could  have  had  no  purpose 
save  to  anthorue  and  enable  in  like  man- 
ner, and  to  the  same  extent,  the  collection  of 
personal  taxes  which  ought  in  previous 
years  to  have  been  paid,  but,  by  reason  of 
like  omission  to  assess,  had  not  been.  This 
l^slative  purpose  is  entirely  obvious,  and 
should  be  given  complete  effect,  unless  in- 
superable obstacles  prevent.  Barrington  v. 
Smith,  28  Wis.  43>  69;  Broum  v.  Pender- 
gaat,  7  Allen,  427  ;  7  Lawson,  Sights,  Ron. 
ft  Pr.  p.  6922. 

The  general  purpose  of  legislation  of  this 
cla«,  namely,  to  provide  means  for  enforc- 
ing the  obligation  of  each  individual  to  con- 
tribute to  the  expenses  of  government  ac- 
cording to  the  taxable  property  owned  by 
him,  whenever  he  shall  have  escaped  or 
evaded  that  obligation,  has  many  times  re- 
ceived the  commendation  of  this  and  other 
courts.  It  is  promotive  of,  nay  essential  to, 
the  constitutional  behest  that  taxation  be 
uniform.  Talbnan  r.  Janetville,  17  Wis. 
71;  Croat  v.  Milaaitkee,  19  Wis.  609;  Wit- 
cox  V.  Eagle  T\op.  81  Mich.  271,  45  N.  W. 
087.  This  purpose  must  in  large  measure 
fail  if  a  disposal,  consumption,  or  removal 
of  personal  property  after  the  time  when 
assessment  should  have  been  made  prevents 
its  reassessment. 

The  principle  at  the  foundation  of  these 
reassessment  laws  is  that  the  owner  of  prop- 
erty ia  under  obligation — some  authorities 
say  he  1*  Indebteit— to  the  government  to 
pay  a  sum  proportioned  to  the  property 
owned  by  him  on  May  1st  of  each  year. 
Warden  v.  Fond  du  Lao  Supera.  14  Wis. 
618,  620;  Peters  v.  Myera,  22  Wis.  602; 
Flanders  v.  Merrimack,  48  Wis.  567,  572,4N. 
W.  741;  Sturgea  v.  Carter,  114  U.  S.  511, 
518,  29  L.  ed.  240.  243,  6  Sup.  Ct.  Rep.  1014. 
This  obli^tion  be  owes  primarily  to  the 
municipality  in  which  certain  classes  of 
property  are  on  that  date  situated,  for  the 
municipality,  under  our  system,  collects  the 
taxes  as  trustee  for  the  other  branches  of 
government,  state,  county,  and  school  dis- 
trict. 

Several  obstacles  ar«  inggeeted  by  appel- 
lant to  the  enforcement  of  this  statute, 
where  the  omitted  property  Is  either  not 
owned  by  the  same  person,  or  is  not  within 
the  same  taxing  district  at  the  time  of  re- 
assessment; First  among  these  is  the  lan- 
guage of  th*  statuta  requiring^  that  it  to 
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"entend  ohm  additi<mall7*  for  esch  of  the 
mnitted  year*;  the  arffument  being  that  if 
the  property  cannot  be  entered  originally 
against  the  person  for  assessment  that  year 
it  cannot  be  entered  "additionally"  for  pre- 
ceding years.  The  language,  of  course,  is 
not  entirely  apt  as  applied  to  the  supposed 
rituation,  but  it  was  used  originally  with 
reference  to  real  estate,  uid  accomplished 
the  result  of  eecuring'  its  reassessment  for 
the  years  of  ominrion.  We  have  no  doubt 
from  the  manner  of  the  amendment  that  the 
l^slative  purpose  contemplated  the  result 
rather  than  the  clerical  method  by  which  it 
was  accomplished.  Plum  v.  Fond  du  Lac, 
61  Wis.  3B3,  307,  8  N.  W.  283.  The  anpel- 
lant's  objection  is  very  teehnical  and  re- 
fined, hanlly  less  so  than  would  be  the  eug- 
gestion  that  the  entry  of  any  amount  for 
preceding  years  must  of  necessity  be  "addi- 
tional" to  any  sums  otherwise  assessable 
against  the  same  person.  The  step  thus 
criticised  is  but  one  of  those  leading  to  the 
ultimate  result  intended  and  commanded  by 
the  legislature,  namely,  that  "taxes  shall  be 
apportioned  and  collected  on  the  tax  roll  for 
such  entry."  We  are  satisfied  that  any 
matters  of  mere  form  in  the  procedure  can 
and  should  be  adjusted  to  aeoomplish  this 
result. 

Again,  it  Is  ur^  that  if  the  property  is 
not  in  existence  it  cannot  be  within  the  Ju- 
risdiction of  the  assessors.  This  conteution 
loses  sight  of  the  consideration  that  the 
whole  subject  of  taxation  is  within  the  con- 
trol of  the  legislature,  subject  only  to  the 
eonstitutitmal  requirement  of  unifomiity, 
and  that  branch  of  the  government  can  era- 
fer  jurisdiction  to  apportion  and  collect 
taxes  when  and  where  it  deems  beat.  Croaa 
V.  Mihoaukee,  19  Wis.  509;  Horth  Carolina 
B.  Co.  V.  Alamance  Comra.  82  N.  C.  2S9, 
268.  In  the  latter  case  the  assessment 
rested  with  the  township  board  of  trustees  at 
the  time  the  tax  should  have  been  levied, 
but  the  function  had  before  the  time  of  re- 
assessment been  transferred  to  other  offi- 
GUI.  The  latter  were  nevertheless  held  jus- 
tified in  taking  the  steps  necessary  for  such 
reassessment  and  collection  authorized  by 
statute. 

It  is  suggested  that  this  construction, 
whereby  assessors  may  assess  property  not 
in  exigence  or  not  within  their  district,  is 
inconsistent  with  the  general  policy  of  the 
Btatute  (S  1066),  which  directs  ordinary 
valuation  for  assessment  of  personal  prop- 
erty to  be  upon  actual  view  as  far  as  prac- 
ticable. But  the  section  under  considera- 
tion <9  1059)  expressly  excepts  reaesess- 
ments  from  that  requirement  by  providing 
that  they  shall  be  "according  to  the  assess- 
or's best  judgment."  This  abjection  was 
urged  and  rwited  in  Croaa  v.  Milwaukee, 
19  Wis.  609,  where  the  property  involved 
bad  been  substantially  changed  in  value  by 
the  burning  of  the  buildings  thereon. 

We  reach  the  conclusion  that  the  legisla- 
ture did  not  intend  to  limit  the  effect  of  the 
amendment  of  1899  to  such  {lersonal  prop- 
erty as  remains  imchansed  in  ownership 
and  location,  but  to  include  any  and  all 
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which  by  inadvertent  Mnisrion  escaped  ••■ 
sessment,  and  that  ineh  intention  is  not  In- 
capable of  enforcement  under  the  arenm- 
stances  presented  in  this  case. 

2.  The  second  question,  whether  {  1069, 
as  amended,  authorizes  the  reassessment  of 
personal  property  omitted  from  assessment 
prior  to  tne  amendment,  la  one  of  oonatme- 
Uon  merely;  for  the  power  of  the  legisla- 
ture to  so  authorize  and  direct  has  long 
since  been  placed  beyond  discussion.  Flon- 
den  V.  IferrtmacJc,  48  Wis.  572,  4  N.  W.  745. 
and  eases  there  cited.  A  general  rule  of 
construction,  sometimes  said  to  apply  to  all 
statutes,  and  often  repeated  in  our  own  de- 
cisions, is  to  the  effect  that  statutes  are  not 
to  be  cMistTued  as  hanng  a  retroepeetiva  d< 
feet  unless  the  intention  of  the  fepslatnre 
is  clearly  expressed  that  they  shall  so  oper- 
ate. 8eaman»  v.  Carter,  IS  Wis.  548,  82 
Am.  Dec.  696;  Finriejf  v.  Aekerman,  21  Wis. 
271;  Vanderpool  v.  La  Croaae  d  M.  B.  Co. 
44  Wis.  663;  Joohem  v.  Dutoher,  104  Wis. 
611,  80  N.  W.  949.  This  rule  is  accompa- 
nied, however,  by  another  equally  well-set- 
tled, stated  by  Chancellor  Kent  (1  Com. 
465),  as  follows:  "This  doctrine  [prospec- 
tive construction  of  statutes  only]  is  not  un- 
derstood to  apply  to  remedial  statutes, 
which  may  be  of  a  retrospective  nature,  pro- 
vided they  do  not  impair  contracts  or  dis- 
turb absolute  vested  rights,  and  only  go  to 
confirm  rights  already  existing  and  in  fur- 
therance of  the  remedy,  by  curing  defects 
and  adding  to  the  means  of  enforcing  ex- 
ist ins  obligations."  And  by  CooIct,  Taxn. 
2d  ed.  p.  293:  "A  remedial  provision  may 
well  be  presumed  to  have  been  intended  to 
reach  back  tot  the  purpoees  of  justice.  And 
in  cases  where  a  tax  is  levied  to  meet  ex- 
penses previously  incurred,  or  to  pay  the 
cost  of  something  of  which  the  persons  to 
be  taxed  have  already  had  the  benefit,  any 
presumption  against  an  intent  to  give  the 
taw  retroactive  operation  may  be  overcome 
by  the  apparent  justice  of  such  a  emstruc- 
tion."  In  KlMU  t.  Oreen  Bay,  34  Wia.  028, 
636,  this  distinction  was  recc^gnized  and  ap- 
plied to  an  act  providing  that  subcontract- 
ors for  state,  county,  town,  city,  or  village- 
might  maintain  an  action  to  compel  the  pay- 
ment to  them  of  the  amount  due  the  prin- 
cipal contractor,  and  the  act  was  held  to 
confer  the  right  of  action,  although  the  in- 
debtedness had  been  incumd  before  ita 
passa^.  We  think  it  clear  that  the  act 
here  in  question  falls  within  the  classifica- 
tion covered  by  the  latter  rule.  It  creates 
no  new  obligation,  but  is  purely  remedial. 
As  we  have  already  said,  it  is  predicated' 
upon  the  obligation  of  every  individual  to 
pay  that  proportion  of  the  titxes  warranted 
by  his  property  existing  at  the  time  when 
assessment  was  ranittei^  and  provides  fur- 
ther remedial  steps  for  the  enforcement  of 
such  obligation  and  collection  of  the  tax 
when  it  has  failed  of  payment  through  some- 
irregularity  or  omission  in  the  steps  other- 
wise prescribed.  Considering,  then,  the  con- 
struction of  9  1069,  it  should  be  observed' 
that  both  the  form  and  purpose  of  the  stat- 
ute are  addressed  to  r^lwng  and  .dire^ 

Digiiized  by  VjOOQ  IC 


IMO. 


8T4TB  M  r»(.  DATIB  ft  BTAB«  liDHBRK  CO.  V.  FORS. 


991 


Ing  the  conduct  of  assessorB,  not  to  declar- 
ing rights  or  obligations  or  commanding 
conduct  of  those  who  omit  to  pay  their 
taxes.  The  reference  to  omitted  asseusmentB 
ii  merely  bj  way  of  description  of  a  situa- 
tion in  which  the  assessor  u  comznanded  to 
act  Thus  viewed,  the  statute  is  clearly 
prospective.  It  seeks,  not  to  r^ulatc  or 
modify  the  effect  of  any  acts  already 
done,  but  to  direct  the  doing  of  acts  in  the 
future,  and,  as  to  such  acta,  to  "take  effect 
and  be  in  force  from  and  after  its  passage 
and  publication."  The  letter  of  the  statute 
would  have  been  disobQ^ed  had  an  assessor 
in  May,  1899,  failed  to  enter  upon  his  as- 
sessment roll  any  real  or  personal  property 
omitted  from  assessment  in  any  of  the  three 
next  preceding  years.  Construing  a  very 
similar  statute  of  Ohio,  the  Supreme  Court 
of  the  United  States  said:  "As  this  act 
took  effect  upon  its  passage,  it  authorized 
the  auditor,  in  any  future  corrections  and 
adjustmrats  of  taxiss  due,  to  extend  his  in- 
quiries bock  for  a  period  of  fobr  years.  It 
did  not  require  him  to  wait  four  years  after 
its  passage  before  he  could  give  it  full  ^- 
fect.^*  Sturgea  v.  Carter,  114  U.  8.  613,  617, 
29  L.  ed.  241,  242,  5  Sup.  Ct.  Rep.  1017. 
This  court,  construing  chapter  222,  Laws 
1885,  providing  that  when  lands  once  with- 
drawn from  public  sale  are  reoffered  they 
shall  first  be  offered  at  public  sale,  held 
the  act  to  apply  to  lands  withdrawn  before 
its  passage.  It  was  said  (Newman,  J.): 
''l^is  construction  does  not,  as  counsel 
urges,  give  the  statute  a  retroactive  opera- 
tion. ...  It  operates  only  upon  a  con- 
dition existing  at  the  time  of  its  passage 
or  arising  afterwards."  State  eat  ret.  8weet 
V.  Cunningham,  88  Wis.  81,  87,  67  N.  W. 
1119,  69  N.  W.  604.  The  original  of  S 
1210b,  authorizing  reassessment  In  suits, 
waa  uidiesitatingly  applied  in  the  case  of 
taxes  unlawfully  assessed  before  the  act,  in 
Plumer  v.  Sfarathon  County  Supers.  46  Wis. 
171,  50  N.  W.  416,  and  Flanders  v.  Merri- 
mack, 48  Wis.  667,  4  N.  W.  741.  Other 
statutes  affecting  remedies  have  been  held 
to  apply  immediately  to  the  step  directed,  al- 
though the  conditions  upon  wnich  the  law 
acted  grew  out  of  events  or  acts  precedent 
to  the  legislation,  where  the  language  used 
was  no  clearer  than  that  now  under  consid- 
eration. Parker  v.  Kane,  4  Wis.  1,  66  Am. 
Dec.  283;  Klaus  v.  Green  Bay,  34  Wis.  628, 
636;  Plum  v.  Fond  du  Lac,  51  Wis.  393,  397, 
8  N.  W.  283;  Reed  v.  Madison,  83  Wis.  171, 
178.  17  L.  R.  A.  733,  63  N.  W.  647;  Relyea 
T.  TomaliatDk  Paper  d  Putp  Oo.  102  Wis. 
306,  78  N.  W.  412. 

It  is  true  there  are  eases,  some  of  them 
dted  above,  which  ignore  the  consideration 
that  the  l^slation  acts  directly  only  on  fu- 
ture acts,  and  deny  to  it  even  indirect  retro- 
spective effect  upon  precedent  rights  or  con- 
duct. We  do  not  impugn  the  correctness  of 
those  deciaions,  applied  as  they  were  to  leg- 
islation of  a  different  class,  not  address^ 
merely  to  regulating  or  perfecting  remedies 
for  the  enforcement  of  »istfng  obligations. 
They  do  not  conflict  with  the  rule  of  such 
cssei  as  those  last  dted,  which  fully  justify 
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the  conclusion  that  9  1059,  with  Its  amend- 
ment including  personal  property,  waa  in- 
tended to  take  immediate  effect  according 
to  its  terms,  and  to  regulate  the  conduct  of 
assessora  theraafter,  without  r^ard  to 
whether  the  ranlsslons  to  assess  occurred  be- 
fore or  after  1899;  from  which  coneluaioD 
it  results  that  the  action  of  the  assessor  at- 
tacked by  appellant  was  lawful  and  proper 
and  that  no  error  was  committed  by  the 
board  of  review  in  refusing  to  set  it  aside. 

3.  One  other  contention  on  part  of  appel- 
lant demands  brief  consideration.  He  in- 
sists now,  on  authoritT  of  Mitehell  v.  Plot>er, 
63  Wis.  MS,  11  N.  W.  27,  that  the  lumber 
belonging  to  plaintiff  was  not  manufactur- 
ers' sto(£,  but  merchants'  goods.  He  made 
no  contention  and  offered  no  evidence  before 
the  board  of  review  that  the  assessor's  des- 
ignation of  it  on  the  roll  as  manufacturers' 
stock  was  not  in  accord  with  the  fact.  Ob- 
viously, lumber  may  be  merchandise  when 
kept  for  sale,  or  may  be  manufacturers' 
stock  if  held  for  the  purpose  of  being  manu- 
factured into  furniture,  vehicles,  or  doors. 
In  the  absence  of  any  evidence  to  the  con- 
trary, the  board  of  review  could  not  ignore 
the  assessor's  report  that  it  was  the  latter, 
and  committed  no  error  in  refraining  from 
changing  the  assessment  roll  in  that  respect. 
The  board  of  review  does  not  appear  to  nave 
acted  either  beyond  its  jurisdiction  or  con- 
trary to  law,  and  the  circuit  court  properly 
quashed  the  writ  of  certiorari  on  the 
merits. 

Ths  order  appealed  from  h  affirmed. 

Marshall,  J.,  dissenting: 

There  ia  a  trite  expression  in  judicial  lit- 
erature which  embodies  the  idea  that  com- 
pels me  to  dissent  from  the  decision  in  thia 
case,  namely,  it  is  not  the  province  of  the 
court  to  make  the  law,  but  to  expound  and 
apply  it.  The  judicial  function,  and  that 
of  tiie  lawmaking  PO^B^i  independ- 
ent of  the  other.  Those  whose  duty  it  is  to 
exercise  the  one  cannot  properly  cross  the 
boundary  line  that  separates  it  from  the 
other;  though  it  is  true  that  such  line  is 
sometimes  so  indistinct  that  judges,  deeply 
imbued  with  the  idea  of  what  was  the  legis- 
lative purpose  in  making  a  taw,  especially 
if  that  purpose  be  strongly  pr(HnotiTe  of 
puhlia  interests  and  good  citizenship,  will 
sometimes  cross  it  to  accomplish  such  pur- 
poses, apparently  overlooking  those  safe- 
guards to  judicial  footsteps  that  have  been 
located  along  the  judicial  pathway  by  the 
accumulated  wisdom  of  ages.  It  seems  to 
the  writer  that  those  guides  were  not  strict- 
ly observed  in  reaching  the  conclusion  of 
the  court  in  this  case,  else  a  contrary  deci- 
sion would  have  been  the  result. 

A  brief  reference  to  well-recognized  rules 
for  judicial  construction,  which  form  some 
of  the  guides  above  referred  to,  and  their 
application  to  the  statute  upon  which  this 
case  turns,  will  sufficiently  show  the  rea- 
sons why  I  cannot  agree  with  the  decision 
of  the  court. 

We  have  first  the  rule  that  words  which 
ax*  plain,  and  in  thigr  .Ji|^@^s,^^ 
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no  inconsistent  or  absurd  consequence,  must 
be  presumed  to  have  been  used  with  their 
'Common  and  ordinarj'  meaning;  and  that 
such  presumption  must  absolutely  prevail. 
Ahaoluta  tententia  eapontore  non  eget. 
That  rule  has  been  a  snide  for  the  courts  of 
this  country  and  England  through  a  period 
covered  1^  the  great  body  of  our  judicial 
records,  and  is  o^«n  found  stated  in  the  lan- 
gusge  of  Vattel,  Law  of  Nations,  bk.  2,  § 
263,  thus:  "It  is  not  allowable  to  interpret 
what  has  no  need  of  interpretation.  .  .  . 
When  its  meaning  is  evident,  and  leads  to 
no  absurd  conclusion,  there  can  be  no  rea- 
son for  refusing  to  admit  the  meaning  which 
such  deed  naturally  presents.  To  go  else- 
where in  search  of  conjectures,  in  order  to 
restrict  or  extend  it,  is  but  an  attempt  to 
■dude  it."  Such  a  method,  if  once  admitted, 
would  be  exceedingly  dangerous,  for  there 
would  be  no  law,  however  definite  and  pre- 
cise in  its  language,  which  might  not,  by  in- 
terpretation, he  rendered  useless.  That  rec- 
ognizes that  the  consequence  of  adhering  to 
a  literal  reading  of  words  used  in  a  le^s- 
lative  enactment  may  of  itself  call  for  ju- 
dicial instruction  of  the  act,  and  justify 
in  some  cases  a  violation  of  the  letter  of 
the  law  in  order  to  reach  the  real  spirit  of 
it  and  give  effect  to  the  legislative  will. 
But  that  is  limited  by  the  principle  that 
neither  rules  of  law  nor  of  language  can 
properly  be  violated  to  carry  out  a  legisla- 
tive idea,  however  clear  it  may  be  that  the 
law  was  intended  to  convey  such  idea.  That 
is  to  say,  when  interpretation  of  the  words 
or  construction  of  the  language  of  an  act  is 
proper,  a  meaning  cannot  be  properly  as- 
crU>ed  thereto  that  is  not  within  the  reason- 
able meaning  thereof ;  for  while  by  judicial 
construction  we  may  get  the  right  meaning 
out  of  words,  it  is  not  within  the  legitimate 
sphere  of  judicial  construction  to  put  mean- 
ing into  them.  State  ex  rel.  Beiden  v. 
Ryan,  90  Wis.  123,  74  N.  W.  644.  As  Is 
often  said:  "Courts  cannot  go,  by  construc- 
tion, beyond  the  reasonable  meaning  of  lan- 
guage, whatever  may  be  the  consequences." 
Lord  Tenterden,  in  King  v.  Barham,  8  Barn. 
&  C.  09,  treating  of  the  same  subject,  said: 
"It  is  better  to  abide  by  this  consequence 
than  to  put  upon  it  a  construction  not  war- 
ranted by  the  words  of  the  act,  in  order  to 
give  effect  to  what  we  may  suppose  to  have 
been  the  intention  of  the  legislature."  T^rd 
<7ampbdl,  recognizing  the  same  limitation 
upon  judicial  construction,  in  Coe  v.  Law- 
rence, 1  EI.  ft  Bl.  Sia,  used  the  following 
language:  "I  .  .  .  cannot  doubt  what 
the  legislature  intended  to  do;  but  they  have 
not  carried  it  into  effect.  .  .  .  It  is  bet- 
ter that  we  should  adhere  to  the  words  they 
have  used,  than  that  we  should  strive  to 
amend  it.** 

It  follows  that  if  the  words  of  an  act  rea- 
sonably admit  of  but  one  meaning,  that 
meaning  must  be  adopted  regardless  of  the 
wisdom  of  the  act  or  whether  it  will  effect 
the  legislative  purpose;  and  that  the  power 
to  go  l>eyond  the  ordinary  meaning  of  words 
is  limited  by  the  rule  that  if  the  language 
of  an  act  be  open  to  judicial  construction, 
.01  L.  R.  A. 


a  meaning  cannot  properly  be  ascribed  to  it 
that  is  not  within  the  reasonable  scope 
such  language,  whatever  may  be  the  conse- 
quences of  adhering  to  that  limitation.  To 
go  beyond  that  is  to  alter  the  law  and  do 
what  the  legislature  may  have  intended  but 
failed  to  do.  The  ultimate  end  of  judicial 
construction  is  not  to  detennine  what  the 
legislature  meant,  but  what  the  language 
used  by  the  legislature  means. 

In  view  of  what  has  been  said  and  the 
fact  that  my  brethren  obviously  consider  the 
statute  (Rev.  Stat.  S  105S)  open  to  judicial 
construction,  we  would  expect  to  find  that 
established  legal  principles  were  applied  to 
it  in  order  to  determine  what  tiie  language 
used  therein  means.  But  if  such  applica- 
tion were  made,  we  are  unable  to  diseorer 
that  it  proceed^]  further  than  to  determine 
that  the  l^slature  evidently  intended  to 
provide  that  personal  property,  omitted 
from  the  tax  roll  one  year,  shall  be  assessed 
for  such  year  thereafter  if  the  omission  be 
discovered  within  three  years,  regardless  of 
any  change  in  the  title  In  the  meantime  or 
even  of  the  existence  of  the  proper^  at  the 
time  of  remedying  the  omission.  It  is  as- 
sumed, as  we  take  it,  that  such  situation 
justifies  a  construction  that  will  effect  the 
I^slative  idea,  whether  the  meaning  at- 
tached to  the  language  under  consideration 
is  reasonably  within  its  scope  or  not.  No 
claim  is  made  that  the  words,  "shall  be  en- 
tered once  additionally  for  each  previous 
year  of  such  omission,"  include  within  their 
reasonable  meaning  an  entry  not  additional 
to  an  mtry  for  the  current  year.  But  it  is 
said  we  must  hold  that  the  l^slature  did 
not  intend  to  limit  the  remedy  to  mistakes 
of  assessors  in  omitting  property  from  the 
assessment,  to  property  still  liable  to  as- 
sessment to  the  same  person  as  at  the  time 
it  was  omitted,  else  the  l^slative  purpose 
"in  large  measure  must  fail."  That  is,  as 
we  take  it,  the  point  under  consideration  is 
made  to  turn  on  a  rule  of  construction 
which  of  itself  does  not  justify  attributing 
to  words  a  meaning  contrary  to  their  literu 
sense, — a  rule  which,  if  followed  regardless 
of  its  limitations,  will  often  lead  to  an  ap- 
parent failure  to  observe  that  the  judicial 
office  is  /us  dicere,  not  /us  dare.  Lord 
Westbury,  in  Em  parte  8t.  SepuUikre,  33  li. 
J.  Ch.  N.  S.  372,  stating  in  a  construction 
of  a  law  to  effect  abstract  justice,  and  a 
presumed  le^slative  purpose,  disrc^rdine 
the  limitations  to  which  we  have  referred, 
said:  "The  vice  chancellor  is  of  opinion 
that  what  he  denominates  the  abstract  jus- 
tice of  the  case  requires  this  interpretation. 
.  .  .  J  cannot  admit  the  principle  that,  in 
a  matter  of  positive  law,  abstract  justice  re- 
quires or  justifies  any  departure  from  es- 
tablished rules  of  interpre^tion.  Those  es- 
tablished rules  no  doubt  admit  of  your  put- 
ting a  secondary  meaning  upon  words  where 
the  ordinary  and  primary  signiflcatfon 
would  lead  to  some  Bb<iurdity,  or  some  im- 
possibility. But  where  the  conclusion  is 
merely  that  there  is  a  casus  omiaauM,  for 
which  the  legislature  had  not  provided,  to 
alter  the  ordinary  rules  of  iiiterpretatioB 
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apon  the  prindple  of  a  duty  due  to  abstract 
justice,  is  limpfy  to  legislate  and  not  to  in- 

.tOTiret." 

The  force  of  the  fore^ing  will  appear  by 
a  careful  study  of  the  words  of  the  statute 
under  consideration:  "Real  [or  personHl] 
property  omitted  from  asaeasment  in  any 
of  the  three  next  previous  years  hy  mistake 
or  inadvertence  .  .  .  shall  he  entered 
once  additionally  for  each  previous  year  of 
such  omission."  As  we  looE  at  those  words, 
the  first  question  that  the  judicial  inter- 
preter should  solve  is,  Are  they  in  them- 
selves, or  when  applied  to  the  subject  to 
which  they  refer,  ambiguous?  If  not,  as 
we  have  seen,  they  must  be  taken  in  their 
literal  sense.  It  would  seem  that  the  words 
are  plain,  and  do  not  admit  of  any  other 
meaniiw  than  that,  when  property  is  as- 
sessed for  any  year,  it  shall  also  be  assessed 
•once  additionaUy  for  each  of  the  three  pre- 
ceding years  that  it  was  by  mistake  or  in- 
advertence omitted  from  the  assessment  roll. 
I  do  not  understand  that  the  contrary  is 
held  by  my  brethren,  except  for  some  judi- 
■cial  power  of  the  court  to  give  to  woids  a 
meaning  which  will  elTect  a  plain  l^isla- 
tive  purpoBCi  rather  than  that  the  purpose 
shall  fail.  But  the  court  has  no  such  le- 
^timate  power  as  we  have  seen.  All  must 
admit  that  it  is  impossible  to  do  a  thing 
"once  additionally"  till  the  thing  has  been 
-originally  done.  That  is  too  clear  for  wri- 
■ous  discussion. 

If  we  are  right  in  the  foregoing,  then  the 
law  under  consideration  cannot  be  con- 
strued as  the  court  has  construed  it  except 
"hy  rejecting  entirely  the  significant  word 
"additionally."  That  is  what  has  in  fact 
been  done.  If  there  is  any  rule  of  construc- 
tion that  will  justify  such  a  course,  the  writ- 
er is  not  aware  of  it.  Words  obviously 
omitted  by  mistake,  which  prevent  an  act 
having  a  sensible  eifect,  and  words  necesaa- 
Tily  implied,  may  be  supplied  by  judicial 
construction;  but  when  an  act  will  admit 
■of  a  reasonable  construction  that  will  give 
sensible  effect  to  every  part  of  it,  words  can- 
not be,  by  judicial  construction,  rejected 
merely  because  otherwise  the  scope  of  the 
law  will  be  more  limited  in  its  operation 
than  the  legislature  probably  intended,  and 
-more  tban  absolute  justice  requires. 

In  what  has  been  said  we  have  assumed 
"that  it  was  probably  the  legislative  purpose 
to  remedy  mistakes  in  the  omission  of  prop- 
-erty  from  the  assessment  roll  if  discovered 
within  three  years  from  the  commission  of 
the  mistake,  regardless  of  a  change  in  the 
ownership  of  the  property  in  the  meantime, 
-or  the  consumption  or  destruction  of  the 
property  itself.  We  are  not  willing,  how- 
ever, to  admit  that  the  proposition  of  the 
court  on  that  point  is  correct.  The  use 
of  the  word  "additionally"  in  the  law, 
in  my  judgment  is  an  insurmountable 
iMirrier  to  reaching  such  conclusion.  All 
iSiat  is  said  in  the  opinion  aa  to 
the  public  burdens  meets  with  our  tiesrty 
approval.  What  is  here  condemned  is  that 
which  apfears  to  be  judicial  l^islation  to 
«ffeet  the  desired  end. 
£1  U  R.  A. 


I  will  not  further  continue  the  discussion. 
The  grounds  of  dissent  have,  in  the  main, 
been  stated.  No  good  can  come  from  going 
on  merely  to  further  fortify  the  position 
here  taken  by  a  more  careful  analysis  of  the 
reasons  given  by  the  court  for  an  affirmance 
of  the  judgment.  It  seems  that  the  judg- 
ment should  be  reversed. 

B«vdM%  J.,  ooncura. 


LA  CROSSE  CITY  RAILWAY  COMPANY, 
AppU 

V. 

E.  C.  mOBEE,  Rwpi. 
<  Wis  > 

*1.  The  rule  mm  resardB  wfeether  ft 
Mtrect  railroad  Is  an  additional  1>ar» 

den  on  the  fee  title  to  the  street  on  wblcb 
It  la  located,  established  In  Rohart  v.  MU- 
waukee  City  R.  Co.  27  Wis.  194,  9  Am.  Kep. 
461,  applies  to  street  rallrosds  operated  by 
electric  power  communicated  by  means  of  a 
trolley  wire  supported  over  the  track  by  cross 
vires  attached  to  poles  set  In  the  streets  near 
the  outer  edgre  of  the  sidewalk  lines,  so  far  aa 
tbe  construction  and  operation  of  such  roads 
fall  within  the  principle  of  such  case. 

a.  The  doetrlne  of  Kmeser  v.  Wlscon- 
Hin  Telephone  Co.  106  Wis.  96,  SO  L.  B. 
A.  298.  81  N.  W.  1041,  namely,  that  any  new 
use  of  a  street  which  to  any  extent  requires 
a  permnnent  occupancy  tbereoflsanaddltlon- 
a1  burden  on  the  fee,  applicable  to  telephone 
lines,  does  not  apply  to  electric  street  rail- 
roads, because  such  railroads  are  but  an  Im> 
proved  method  of  using  the  street  to  effect  its 
ori^nal  deslsn.  The  two  doctrines  divide 
oD  whether  the  use  of  the  street  Is  new,  hav- 
ing regard  to  the  original  purpose  thereof,  or 
the  use  Is  only  a  new  mode  of  devoting  the 
street  to  public  travel, — Its  original  purpose. 

S.  The  principle  of  Hobart  t.  Mil- 
vranlcee  City  K.  Co.  may  be  stated  as  fol- 
lows :  A  railroad  constructed  on  the  grade 
of  a  street  and  operated  so  as  not  to  material- 
ly Interfere  with  the  rommoa  ose  thereof  tor 
public  travel  by  ordinary  modes,  or  with  pri- 
vate rights  of  abutting  landowners,  and  for 
the  purpose  of  transporting  persons  from 
place  to  place  on  such  street  at  their  reason- 

.  able  convenience.  Is  not  an  additional  bur- 
den on  the  fee  thereitf. 

4.  A  railroad  MtisAes  the  above  essea- 
tlals,  regardless  of  the  motive  power  used 
or  how  It  Is  applied.  If  It  be  strictly  a  street 
railroad  for  the  carrlsge  of  passengers  on 

'Headnotes  by  Marshall,  J. 

Note. — For  earlier  esses  <n  this  series  on 
electric  railways  as  :iddlt)onal  burdens  on 
street,  see  note  to  Western  Ballwny  of  Ala- 
bsma  V.  AInbama  O.  T.  R.  Co.  (Ala.)  17  L.  K. 
A.  on  page  477;  State,  Kenncll?,  TroRPCUtor,  v. 
Jersey  City  (N.  J.  L.)  26  L.  B.  A.  281;  State 
OS  rel.  Roebllng  v.  Trenton  PaRs.  B.  Co.  (N.  .T. 
L.)  88  L.  R.  A.  129 ;  Beld  v.  Norfolk  City  R. 
Co.  (Va.)  :!6  I..  B.  A.  274  ;  Chicago  &  N.  W.  It. 
Co  V.  Milwaukee,  R.  &  K.  Electric  R.  €<>■  (Wis.) 
37  L.  B.  A.  S06 ;  Jayne*  v.  Omaha  Street  R.  Co. 
(Neb.)  89  r..  R.  A.  761 :  Snyder  v.  Fort  Msdison 
Street  R.  Co.  (Towai  41  L.  R.  A.  845;  and  BIr- 
mlngbam  Traction  Co.  v.  Birmingham  K.  *  fC 
Co.  (Ala.)  48  L.  R.  A.  283.  ^  i 
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th«  atrMt,  UklDV  tbem  on  and  dlacbarslof 
tbem  at  reaaonable  points,  and  It  be  bo  eoa- 
ttroetcd  and  operated  as  not  to  materially  In- 
terfere with  the  ordinary  modes  of  using  the 
street  for  public  travel  or  with  private  righta. 

5>  A  ampportlBtf  troller-wlre  pole,  set 
In  a  atrcet  In  front  of  the  aldewKlk, 
doe:j  not  violate  the  above  rate  if  It  be  placed 
with  reasonable  regard  for  the  convenience 
of  the  owner  of  the  fee  of  the  land  on  wbtcb 
It  U  located,  and  ao  at  not  to  matelallj  Inter' 

'  fere  with  accesa  to  bia  lot  ontalde  the  atreet 
Una. 

(Beptamtter  26,  1900.) 

APPEAL  by  oomplainont  from  mn  order  of 
th«  Circait  Court  for  La  Croaae  County 
auataining  a  demurrer  to  «  Mil  filed  to  en- 
join defttodant  from  outting  down  »  pole 
which  oomplainaiit  had  oeeted  in  front  of 
hifl  prt^rty.  Rever$ed. 

Statement  by  MarahaJl,  J.: 

Action  to  enjoin  the  defendant  from  cut- 
ting down  an  electric  atreet  railroad  pole, 
which  waa  erected  in  the  usual  way  at  the 
outer  edge  of  the  sidewalk  on  his  property, 
on  one  of  the  atreeta  of  tlie  ci^  of  Ia  Crosse, 
Wisconsin.  Sufficient  facta  are  properly 
atatcd  in  the  complaint  to  conatitute  &  good 
cause  of  action  against  the  defendant.  If  elec- 
tric street  railroad  poles  may  be  l^Uly 
placed  in  a  cit^  street,  when  so  located  as  not 
to  materially  interfere  with  public  trard,  or 
access  to  and  i^ess  from  abutting  property, 
without  the  otmsent  of  the  owner  of  snah 
property,  or  his  being  oompeneated  for  a 
taking  of  his  property  for  the  public  use. 
The  defendant  interpcwed  a  general  demurrer 
to  the  complaint,  which  waa  austained,  and 
plaintiff  appealed. 

Metera.  Iioaer,  Woodward,  A  Iieea,  for 

appellant: 

la  LoutMvUle  Bagging  Mfg.  Co.  r.  Omtnil 
Pan.  R.  Co.  BS  Kj.  60, 2S  8.  W.  092,  the  bill 
of  plaintiff  to  ei^oia  the  eonatrucUon  and 
operation  of  such  a  railroad  in  front  of  ita 
premises  waa  dismissed  on  tbe  merits. 

Williamt  V.  City  Electric  8treet  R.  Co.  41 
Fed.  Hep,  566,  holds  that  a  street  passenger 
railway,  operated  by  steam  motors,  is  not  sm, 
additional  burden  upon  the  street. 

The  doctrine  of  this  case  is  fully  support- 
ed by  Itewell  t.  MinneapoUa,  L.  A  U.  R.  Co. 
85  Minn.  112,  27  N.  W.  839.  See  also  Ogdm 
City  R.  Co.  T.  Ogdm  City,  7  Utah,  207,  26 
Pac.  288. 

Tagyart  V.  JfetPport  Street  R.  Co.  16  R.  I. 
068,  7  L.  R.  A.  206,  19  Atl.  326,  squarely 
holds  that  an  electric  street  railway  built  ex- 
actly like  that  of  the  plaintiff  here,  with  its 
poles  and  wires,  does  not  oonatitute  an  ad- 
ditional burden;  and  the  same  ia  true  with 
tJie  following  cases: 

Lockhart  v.  Craig  Street  R.  Co.  139  Pa. 
419,  21  At).  26;  Kooh  y.  North  Ave.  R.  Co. 
75  Md.  222,  16  L.  R.  A.  377,  23  Atl.  463 ; 
BaUey  y.  RaT^-Tran*it  Street  R.  Co.  47  N. 
J.  £q.  880,  20  Atl.  859. 

Bon  Antonio  Rapid  Trantit  Street  R.  Co. 
T.  Limburger,  88  Tex.  79,  SO  8.  W.  538,  held 
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that  an  "electrical  street  railwa/"  did  not 
impose  an  additional  burden. 

Vinoinnati  Inclined  Plane  R.  Co.  y.  City  4s 
SvAwrhan  Teleg.  Auo.  48  Ohio  St.  390,  12 
L.  R.  A.  534.  27  N.  E.  890;  Detroit  City  R. 
Co.  y.  MiUa,  86  Mich.  634,  48  N.  W.  1007. 

In  Midii^  such  deebrio  road,  with  ita 
polea  and  wires,  does  not  constitute  an  addi- 
tional burden  upon  the  street 

People  ea  rel.  Kunee  v.  Fort  Wayne  A  E. 
R.  Co.  02  Mich.  522,  16  L.  R.  A.  762,  52  N. 
W.  1010;  Dean  v.  Ann  Arbor  Street  R.  Co. 
93  Mich.  330,  63  N.  W.  396.  See  also  Hotce 
y.  Wet  End  Street  R.  Co.  167  Mass.  46,  44 
N.  E.  380;  State,  KetmeUy,  Proaeoutor,  t. 
Jeravy  City,  57  N.  J.  L.  293,  28  L.  R  A.  281, 
30  Atl.  531 :  Cincinnati  Inclined  Plane  R.  Co. 
y.  City  d  Buhurhan  Teleg.  Asm.  48  Ohio  St. 
390,  12  U  R.  A.  534,  27  S.  E.  890;  Canaetota 
Knife  Co.  y.  2teu>ington  Tramway  Co.  <I9 
Conn.  146,  36  Atl.  1107;  Reid  v.  Vorfolk 
City  R.  Co.  04  Va.  117.  86  L.  R.  A.  274,  26 
S.  B.  428;  Mwriek  t.  tiUra/mantaine  R.  Co. 
118  N.  a  1081,  24  8.  E.  667;  PhOadelpMa, 
M\  A  B.  R.  Co.  V.  Wilmington  City  R.  Co. 
(Del.)  38  Atl.  1067;  Birmingham  Traction 
Co.  V.  Birmingham  R.  d  Electric  Co.  119  Ala. 
137,  43  L.  E.  A.  233,  24  So.  602;  Plaeke  v. 
Union.  Depot  R.  Co.  140  Mo.  634,  41  S.  W. 
915;  Chicago,  B.  A  Q.  R.  Co.  v.  West  Chicago 
Street  R.  Co.  156  HI.  255,  29  L.  B.  A.  485,  40 
N.  E.  1008;  awnfrerlond  Teleg.  4  Tel^h.  Co. 
r.  JJMted  BUetrie  R.  Co.  98  Tenn.  492,  27  L. 
R.  A,  236,  29  S.  W.  104;  Bnyder  y.  Fort 
Madison  Street  R.  Co.  105  Iowa,  284,  41  L. 
R.  A.  346,  76  N.  W.  179;  Chicago  d  0.  Ter- 
minal R,  Co.  V.  Whiting,  H.  d  E.  0.  Street 
R.  Co.  139  Ind.  297,  26  1.  R.  A.  337,  38  N.  E. 
604;  Taylor  y.  Portsmouth,  K.  4  Y,  Street  A: 
Co.  91  Me.  193,  89  Atl.  660. 

In  Lade  y.  Shepherd,  2  Strang*.  1004,  it  ia 
said  that  the  "malcii^  of  a  atreet  was  only- 
a  dedication  of  it  to  the  public  for  the  par- 
ticular purpose  of  passing  and  repassing^ 
but  that  the  soil  belonged  to  the  owner." 

Goodtitle  ea  dent.  Chester  v.  Alker,  1  Burr. 
133 ;  Cortelyou  y.  Van  Brundt,  2  Johna.  367, 
3  Am.  Dec  439;  Perley  t.  Chandler,  6  Maaa. 
454,  4  Am.  Dec  159. 

Except  in  New  York  this  doctrine  haa  sub- 
stantially disappeared. 

The  attempt  in  New  York  to  maintain  the 
ancient  doctrine,  and  to  reconcile  it  with  the 
advance  of  civilization  and  tiie  needa  of 
growing  cities,  has  led  to  hopeleaa  confusion 
In  the  law  of  that  state. 

People  V.  Kerr,  27  N.  Y.  201. 

The  easement  in  a  city  atireet  is  so  iH-oad 
and  exclusive  aa  to  leave  vwy  little,  if  aiqr, 
private  right  of  use  in  the  owner  of  the  serv- 
ient estate. 

Elliott,  Roads  &  Streeta,  pp.  305-307; 
Barney  y.  Keokuk,  94  U.  8.  324,  24  L.  ed. 
224 ;  Montgomery  v.  Santa  Ana  Westminster 
R.  Co.  104  Cal.  189,  25  L.  R.  A.  654,  37  Pae. 
786. 

The  rights  usually  conceded  to  the  lot- 
owner  are  to  excavate  under  the  sidewalk, 
majntaiu  hatchways  therein,  to  build  pro- 
jecting bay  windows  and  awnings,  and  tem- 
porarily to  occupy  part  of  the  ridewalk 
while  receiving  or  ^ippJ^^yfi^OOgk 
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Sach  righta  are  uKually  granted  and  regu- 
lated by  municipal  ordinance  under  the  plen- 
ary powers  of  oontrol  over  streets  given  by 
«ity  charters. 

kibbcrd  T.  OMoago,  173  III.  91,  40  L.  R. 
A.  62  U  SO  N.  tS.  250;  ParreU  y.  Vw>  York, 
20  N.  Y.  S.  R.  12,  6  N.  Y.  Supp.  072;  24  Am. 
A  Eng.  Enc.  Law,  pp.  37,  38 ;  Cooley,  Const 
Lira.  5th  ed.  566. 

The  doctrine  of  Krueger  v.  Wisconsin  Tele- 
phone Co.  27  Wis.  194,  9  Am.  Rep.  461, 
should  not  be  extended  so  as  to  place  under 
its  ban  polep  placed  in  the  street  for  a  dif- 
ferent purpose. 

Catsr  T.  Horlhioestem  Teleph.  Ewohango 
Co.  00  Minn.  539,  28  L.  R.  A.  310,  63  N.  W. 
Ill;  Hobart  y.  Milioaukee  City  R.  Co.  27 
Wis.  194,  8  Am.  Rep.  461 ;  Craig  v.  Roohes- 
ier  City  d  B.  R.  Co.  39  N.  Y.  404;  Palmer  v. 
LarcJimont  Elcetrio  Co.  158  N.  Y.  231,  43  L. 
R.  A.  672,  02  K.  E.  1002;  Tompkitu  v.  Hodg- 
3on,  2  Hun,  146. 

The  abntter  may  have  mimdatory  injunc- 
tion to  remedy  any  wrong  to  him  resulting 
from  construction  or  operation  of  the  road 
not  fairly  or  reasonably  within  the  limits  of 
the  public  grant,  or  an  action  to  recover  all 
special  damages  to  his  freehold  in  one  assess- 
ment by  a  jury. 

Doane  v.  Lake  Street  Elev.  R.  Co.  165  HI. 
523,  30  L.  R.  A.  97.  46  N.  E.  520;  Ferguaon 
T.  Covington  cE  C.  t'lev.  R.  Co.  22  Ky.  L.  Rep. 
371,  67  8.  W.  400;  Trog  v.  Cheahve  R.  Co. 
lis  V.  H.  83,  65  Am.  Deo.  177;  Chioago  cE  E. 
I.  R.  Co.  T.  Loeb.  118  111.  203,  8  N.  E.  460; 
Euhl  V.  Chicago  d  N.  W.  R.  Co.  101  Wis.  42, 
77  N.  W.  155;  Fowler  v.  Deg  Moines  <£  K.  C. 
R.  Co.  91  Iowa,  533,  60  N.  W.  116;  McLean 
V.  Brush  Electric  Lighting  Co.  9  Ohio  L.  J. 
€5,  1  Am.  Elec  Cos.  483;  Eeasbey,  Electric 
Wires,  B  111,  note. 

Mesan.  Hlgltee  *  Busa,  for  respond- 
«nt: 

The  decision  in  Hobart  v.  Mihoaukee  City 
R.  Co.  27  Wis.  104,  9  Am.  R«p.  461,  went 
upon  the  theory  that  the  use  of  a  street  for 
a  horse  street-rajiway  is  substantially  the 
use  contemplated  by  the  parties  at  the  time 
of  the  dedication  or  condemnation  of  the 
fltreet  ior  publio  use. 

Peculiarly  different  fnnn  this  ii  the  mod- 
ern electric  railway  where,  as  in  La  Crosse, 
with  douUe  tracks  on  many  streets  and  an 
■authorized  speed  of  20  miles  an  hour,  heavy 
motor  oars,  frequently  with  trailers  at- 
tached, go  whirling  along  business  and  retii- 
•dence  sureets  every  few  minutes. 

There  is  "far  more  difference  in  the  use  of 
mere  horse  power,  as  in  Hobart  v.  Milwau- 
kee  City  R.  Co.  27  Wis.  104,  9  Am.  Rep.  461, 
and  electric  power,  as  in  the  case  of  the  de- 
fendant^ than  there  is  in  the  case  of  electrici- 
ty and  steam." 

Chicago  &  if.  W.  R.  Co.  v.  Miltoaukee,  R. 
<e  K.  Electric  R.  Co.  95  Wis.  571,  37  L.  R.  A. 
556,  70  N.  W.  678. 

In  Chicago  tfi  N.  W.  R.  Co.  v.  MilvMuket, 
R.  K,  iSlectrio  B.  Co.  it  was  deraded  that 
An  eleefcrie  railway  autbwized  to  carry 
freight  and  baggage  as  well  as  passmgars 
was  an  additionl  Mrrltud*  npM  %  eity 
«beet. 
41  U  R.  A. 


While  in  Krueger  t.  Wisconsin  Telephone 
Co.  106  Wis.  96,  60  L.  R.  A.  298,  81  N.  W. 
1041,  this  court  has  reserred  the  question  in- 
volved in  the  oase  at  bar,  on  principle  the 
decision  in  tiiat  ease  Is  ahsolutely.  control- 
ling here. 

The  court  clearly  hold*  in  that  case  that 
the  transmission  of  intelligence  is  within  the 
purpose  fcr  which  a  public  street  is  dedicat- 
ed or  condemned;  that  the  sending  of  tele- 
grame  or  telephone  messages  is  as  much  the 
transmission  of  intelligence  as  though  the 
same  were  conveyed  by  postman.  But  the 
court  was  not  willing  to  shut  its  eyes  to  the 
obvious  truth  that  the  means  employed,  and 
the  method  of  the  use,  constituted  an  addi- 
tional burden  to  tiie  property  owner  for 
which  compensation  must  be  made. 

See  Jaynea  v.  Otnoka  Street  R.  Co.  6S  Neb. 
631,  39  L.  R.  A.  761,  74  N.  W.  67. 

Marahall,  J.,  delivered  the  opinion  of  the 
court: 

The  dedsion  ai^)ealed  from,  as  we  are  in- 
formed, was  made  on  the  theory  that  the  case 
is  controlled  Inr  the  conclusion  reached  in 
Krueger  v.  Wiscomin  Telephone  Co.  108 
Wis.  yO,  50  L.  R.  A.  298,  81  N.  W.  1041,  re- 
garding the  right  to  maintain  telephone 
poles  in  public  highways  without  the  consent 
of  abutting  property  owners,  and  the  reason- 
ing tiiat  led  to  such  conclusion.  Counsel  for 
respondent  urge  the  same  view  in  this  court, 
so  we  are  confronted  at  the  outset  with  the 
queiition  of  whether  the  point  now  presented 
has  been  in  efTeot  decided  and  the  law  in  re- 
gard to  it  eetab'iished  for  this  state  against 
appellant's  contention  to  the  ieffect  that  an 
electric  railway  pole  in  a  city  street,  proper- 
ly placed,  is  not  an  additional  burden  upon 
tiie  fee  title  to  the  land  over  which  the 
street  is  laid. 

We  shall  not  discuss  at  any  great  length 
what. was  said  in  the  Krueger  Case,  for  the 
purpose  of  explaining  and  rendering  the  rea- 
soning of  the  opinion  there  more  clear  and 
consistent  with  the  conclusions  reached  here 
than  they  seem  to  have  been  to  counsel  for 
respondent  and  to  the  learned  court  that  de- 
cided this  case  below.  If  there  exist  any  ne- 
cessity for  making  the  opinion  in  tiie  Arue- 
ger  Case  more  definite  and  certain,  it  is  not 
perceived  here.  What  was  said  there  should 
be  read  and  considered  with  reference  to  the 
pointii  decided,  upon  which  the  final  decision 
was  grounded.  Such  points  are,  first,  the 
law  governing  the  right  of  telegraph  and 
similar  companies  to  erect  and  maintain 
poles  and  lines  on  puUic  streets  and  high- 
ways does  not  extend  beyond  the  public  right 
to  the  street,  hence  is  subject  to  the  private 
rights  of  the  owners  of  the  fee  of  the  land 
covered  by  the  streets,  who  must  be  dealt 
with  independent  of  such  law,  if  such  poles 
constitute  an  additional  burden  upon  such 
fee;  second,  as  regards  the  contingency  sug- 
gested, aa  between  the  rule  in  jurisdictions 
holdii^;  that  any  qnaai  public  oaa  of  a  street 
is  permisnble  that  Is  not  lo  inconsistent 
with  the  <Hriginal  design  thereof  as  to  mate- 
rially interfere  therewith,  under_whioh  tele- 
phone and  Ul^n-gh  lines  in  j 
Digiiized  by 


026 


WncoHsnr  SnpRsia  Coubt. 


have  been  held  not  to  be  an  additional  bur- 
den upon  the  fee,  and  the  rule  adopted  by  the 
great  majority  of  courts  and  supported  gen- 
erally by  law  writers, — that  a  new  mode  of 
using  a  public  highway  so  wholly  different 
from  the  original  mode  of  use  as  to  really 
constitute  a  new  use  affects  privata  rights, 
though  Buch  use  may  in  some  de^ee  affect 
the  original  design  of  the  way,  if  it  requires 
to  some  extent  a  permanent  occupamiy  of 
the  street,  regardless  of  whether  such  occu- 
pancy materially  interferes  witJi  the  pri- 
mary use  of  the  street, — under  which  rule 
the  maintenance  of  telegraph  and  telephone 
poles  on  public  streets  has  been  held  to  be  an 
additional  burden  on  tha  fe^  for  which  the 
abutting  owner  must  be  ocnnpensated,  the 
court  inclines  to  and  ad<^ts  the  majority 
rule  above,  so  far  as  relates  to  telephone 
lines.  That  course  was  followed,  as  was  re- 
marked, in  view  of  the  fact  that  the  latter 
rule  has  the  greater  support,  aa  indicated, 
and  the  further  fact  that  a  middle  ground 
for  street  railways  was  adopted  for  tiiis 
state  in  Bobart  t.  MOwoufcee  City  R.  Co.  27 
Wis.  104,  S  Am.  Rep.  481.  All  said  In  the 
Opinion  as  to  permanent  occupancy  of  a 
street  by  a  quasi  public  corporation,  for  a 
purpose  not  origijially  contemplated  in  the 
acquirement  of  the  land  covered  by  it  for 
public  use,  being  of  it^^^'f  a  new  burden  upon 
the  fee  thereof,  was  said  arguendo,  and  as 
mei'8  backing  for  the  extreme  rule  in  favor 
of  abuttinff  property  owners,  adopted  as  to 
telephone  Tines,  but  which,  as  indicated  in 
the  opinion,  has  been,  since  the  Bobart  Caae, 
contrary  to  the  policy  of  the  state  regarding 
street  railways,  a«  the  opinion  clearly  shows. 

So,  as  we  have  seen,  there  is  nothing  in 
the  Krueger  Vase,  when  rightly  understood, 
and  when,  we  may  properly  say,  understood 
as  the  language  of  the  opinion  clearly  indi- 
cates, to  ailect  the  question  raised  in  this 
case,  That  it  all  we  deem  necessary  to  say 
regarding  the  Krueger  Case.  It  established 
the  law  for  this  state,  governing  the  quen- 
tion  presented  for  decision  and  decided,  and 
the  opinion  should  not  be  read  as  in  any  way 
limiting  the  law  r^arding  street  railways, 
laid  down  in  the  early  case  in  this  court. 

From  what  has  been  said  this  case  is  left 
to  turn  on  whetbn-  a  street-railroad  pole, 
properly  placed,  is  an  additional  burden  on 
the  fee  of  the  land  upon  which  it  is  located 
within  the  principle  of  Hobart  v.  Milwaukee 
City  R.  Go.  Such  principle,  briefly  stated, 
is  that  a  railroad,  constructed  and  operated 
in  the  street  of  a  city  at  grade,  so  as  not  to 
materially  interfere  with  its  common  use  for 
public  travel  by  ordinary  modes,  or  with  pri- 
vate rights  of  abutting  landowners,  for  the 
purpose  of  transporting  persons  from  place 
to  place  on  sueb  street  at  their  reHsonable 
convenience,  is  not  an  additiiHial  burden  up- 
on the  fee  thereof. 

In  Chicago  d  N.  W.  R.  Co.  v.  Milwaukee, 
R.  d  K.  Elcctrio  R.  Co.  95  Wis.  561^  37  L. 
R.  A.  860,  70  N.  W.  678,  the  court  pointed 
out  the  significance  of  the  purpose  of  a  street 
railway  as  indicated  in  the  rule  under  con- 
sideratiMi,  namely,  the  carriage  of  passeu- 
gers;  also  the  signiftcance  oi  the  plaoe  where 
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such  purpose  may  be  exercised,  namely,  in 
city  streets ;  and  it  was  held  that  a  railway 
having  for  its  purpose  the  carriage  of 
freight,  a  commercial  railway,  is  not  covered 
by  the  Bobart  Case. 

In  Zehren  v.  Milwaukee  Eectric  R.  <£  Light 
Co.  00  Wis.  83.  41  L.  B.  A.  S75.  74  N.  W. 
63d,  the  significance  of  that  part  of  the  mle 
of  the  Bobart  Case  relative  to  wiiere  a  street 
railway  may  be  constructed  was  agaiik 
pointed  out  and  discussed,  and  it  was  held 
that  it  dues  not  extend  to  a  purely  country 
highway.  So  it  will  be  seen  that  the  law 
governing  the  subject  under  discussion,  aa 
laid  down  when  first  ctMisidered  in  this  oourt, 
has  not  since  been  extmded  or  limited.  No 
reason  is  perceived  and  none  contended  for, 
as  we  understand  it,  why  aueh  law  should 
now  be  extended.  "Hie  issue  raised  must  be- 
tested  accordingly. 

It  is  claimed  by  appellant  that  no  signifi- 
cance should  be  given  to  the  fact  that  in  the- 
Hobart  Case  the  motive  power  was  obtained 
by  the  use  of  horses,  while  the  contrary  is 
urged  by  counsel  for  the  respondent,  attri- 
tion b^g  called  to  the  following  language- 
of  the  chief  justice  in  Chicago  d  N.  W.  R. 
Co.  V.  Miltcaukee,  R.  d  K.  Electric  R.  Co.  95- 
Wis  561,  37  L.  R.  A.  856,  70  N.  W.  678: 
"There  is  certainly  far  more  difference  in* 
the  use  of  mere  horse  power,  as  in  Bobart  v> 
Milwau1:ee  City  B.  Co.  27  Wis.  194,  9  Am 
Kep.  401,  and  electric  power,  as  in  the  case- 
of  the  defendant,  than  there  is  in  the  case  of 
electridty  and  Steam."  When  that  lan- 
guage is  read  with  reference  to  the  point  un- 
der consideration,  it  will  be  seen  that  it  was- 
not  intended  to  convey  the  idea  that  the  dif- 
ference between  horses  as  a  motive  power 
and  electricity  is  sufficient  to  render  a  street 
railroad  an  additional  burden  upon  the  fee 
of  the  land  on  which  the  street  is  located, 
llie  question  to  i^ich  the  quoted  language 
referred  is.  Why  should  an  ordinary  steam 
commerdal  railroad  company  be  required  to 
pay  for  ita  right  of  way  in  the  public  streets, 
to  the  owner  of  the  fee  of  the  land  upon 
w}iich  the  railroad  is  constructed,  and  aa 
electric  street  railroad  company  be  free  from 
that  burden?  The  mere  difference  in  motive- 
power  would  seem  to  be  inauflicient,  it  was 
aaid;  and  as  a  further  reason  why  mere  mo- 
tive power  should  not  be  the  te^,  the  idea 
was  suggested  expressed  in  the  language 
which  counsel  for  respondent  deem  so  signifi- 
cant. What  would  be  fairly  gathered  from- 
all  that  was  said  on  the  subject  is  that  the 
motive  power,  of  itself,  is  not  sufficient  to 
class  an  electric  street  railwsy  with  an  ordi- 
nary railroad,  as  regards  its  being  an  added 
burden  upon  the  fee.  That  is  in  line  with 
all  or  nearly  all  authority  on  the  subject. 
Willxamn  v.  City  Electric  Street  R.  Co.  41 
Fed.  Rep.  556;  Jaynes  v.  Omaha  Street  R. 
Co.  53  Neb.  G31,  39  L.  R.  A.  751,  74  K.  W. 
67;  Louisville  Bagging  Mfg.  Co.  v.  Central 
Pass.  R.  Co.  95  Ky.  50,  23  S.  W.  592;  State, 
Roebling,  Prosecutrix,  v.  Trenton  Pass. R.Co. 
58  N.  J.  L.  006,  33  L.  R.  A.  129,  34  Atl.  1090; 
Jieid  v.  Norfolk  City  R.  Co.  04  Va.  117,  3* 
L.  XI.  A.  274.  26  S.  E.  428;  Bnpgg  v.  Uwis- 
ton  d  .i.  Borse  R. 
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yeicell  V.  mtuieapolie,  L.  A  M.  R.  Co.  35 
Minn.  112,  27  N.  W.  839;  Ntchola  v.  Ann 
Arbor  <£  Y.  Street  R.  Co.  87  Mich.  361,  16  L. 
R.  A.  371,  49  N.  W.  638;  Detroit  City  R.  Co. 
V.  Milla,  83  Mich.  634,  48  K.  W.  1007 ;  Booth, 
Street  Kailways,  9  80;  Joyce,  Electric  Law, 
(§  344,  345. 

The  subject  last  referred  to  -has  been  con- 
sidered by  tiie  courts  of  most  of  the  states 
of  the  Union,  and  many  of  the  Federal 
courts,  with  the  uniform  result  indicatet^I. 
A  brief  reference  to  [mrticular  decisions  will 
give  point  to  wha>t  Kaa  been  said. 

In  People  v.  Kerr,  27  N.  Y.  188,  Mr.  Jum- 
tice  Emoti,  speaking  for  the  court,  said:  "T 
do  not  attach  any  importance  to  tbe  motive 
power.  I  have  no  doubt  that  steam  will  ul- 
timately be  applied  to  carriages  upon  com- 
mon roads,  and  I  suppose  it  might  be  used 
upon  these  iron  ways  without  sJTecting  the 
present  question," — the  ri^ts  of  abutting 
property  owners. 

In  Newell  r.  MitmeopoUa,  L.  A  M.  R.  Co. 
35  Minn.  112^  £7  N.  W.  830,  the  right  to  use 
steam  as  a  motire  power  to  operate  street 
can  was  sustained,  the  evidence  showing 
that  the  motor  was  so  designed  as  not,  in 
the  operation  of  liauling  street  cars,  to  be 
materially  dilTerent  from  horse  or  electric 
power  as  r^ards  interference  with  ordinary 
publie  travel,  or  with  private  rights.  The 
court  said  tliat  the  test  to  be  applied,  in  de- 
termining whether  a  railway  constructed  on 
a  street  and  operated  by  the  use  of  a  steam 
motor  is  an  aaditional  burden  upon  the  fee, 
is  whether  it  is  in  fact  a  "street  railroad"  as 
the  term  is  commonly  understood, — a  rail- 
road constructed  and  operated  in  aid  of  pas- 
senger travel  on  the  street  over  -whica  it 
runs,  by  taking  on  and  discharging  passen- 
gers at  street  erossings, — and  whether  it  ia 
constructed  on  the  street  ^ade  and  operated 
BO  as  not  to  materially  interfere  with  the 
ordinary  common  use  of  the  street  or  wiUi 
the  access  to  abutting  property.  Uoaet  v. 
Pittsburgh,  Ft.  W.  dt  O.  R.  Co.  21  HI.  616,  is 
to  tlic  same  ciTect. 

In  Detroit  City  R.  Co.  v.  Milla,  88  Mich. 
034,  48  N.  W.  1007,  the  court  considered  all 
tiie  elements  that  cui  be  suggested  why  the 
use  of  electricity  as  a  motive  power  should 
render  a  street  railroad  operated  by  such 
power  different  from  a  street  railroad  oper- 
ated by  horse  power,  as  regards  being  an  ad- 
ditional servitude  upon  the  fee  of  the  street 
owned  by  the  abutters,  and  it  was  decided 
against  the  contentions  of  the  abutter  on  all 
points.  The  decision  was  sulwequently  re- 
ferred to  in  a  ease  involving  the  seme  sub- 
ject, and  affirmed,  the  court  remarking  that 
there  is  almost  a  consensus  of  judicial  <^in- 
ion  in  that  direction. 

So  it  follows  that,  in  determining  whether 
a  street  railroad  is  an  additional  burden 
upon  the  land  already  set  aside  for  the  pub- 
lic use  as  a  highway,  we  are  to  look  to  the 
manner  of  ite  construction  and  use,  and  not 
to  the  motive  power.  The  latter  may  be 
steam,  horse,  electric,  or  compressed  air 
power,  and  the  road  and  its  <^ration  be  ocm- 
•istent  with  the  common  public  use  for 
whidi  the  street  was  originally  designed,  and 
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not  violate  private  rights,  and  either  may  be 
so  used,  and  the  road  be  so  constructed  and 
operated,  as  to  have  the  opposite  effect. 
Electric  railroads  constructed  in  the  usual 
way  and  operated  by  the  use  of  the  overhead 
trolley  wire  supported  by  cross  wires  fas- 
tened to  poles  set  at  the  curb  lines  of  the 
street,  or  otherwise  located  so  as  not  to  ma- 
terially interfere  with  the  ordinary  common 
use  of  the  street,  belong  to  the  former  class, 
as  we  shall  see  later;  and  that  has  become 
so  flrmly  established  by  the  courts  that  it 
cannot  be  considered  open  to  serious  ques- 
tion. 

If  the  crucial  test^  to  be  applied  In  deter- 
mining whether  a  street-railway  company  ia 
entitled  to  a  free  right  of  way  along  a  pub- 
lic street  as  against  abutting  property  own- 
era,  were  whether  a  different  motive  power 
is  used  than  was  contemplated  when  th& 
street  right  of  the  public  was  acquired,  all 
new  discoveries  of  improved  modes  of  travel 
would  require,  as  has  often  been  remarked, 
dealing  with  the  owners  of  the  fee  of  the 
land  on  which  the  streets  are  located  before 
the  public  could  have  the  benefit  thereof. 
When  a  new  mode  of  using  the  public  streets 
and  highw«^s  is  adopted,  the  question  arises 
of  whether  it  violates  the  rights  of  the  own- 
ers of  the  fee  to  the  streets  and  is  incon- 
sistent with  the  original  design  in  setting 
the  land  aside  for  a  public  thoroughfare, 
keeping  in  view  the  fact  that  such  design  ia 

? resumed  to  have  contemplated  the  adoption 
rom  time  to  time  of  improvements  in  me- 
chanical appliances  and  their  use  in  aid  of 
travel  upon  the  street, — the  keeping  abreast 
with  the  march  of  dvilization,  with  the- 
growth  of  population  and  consequent  in- 
crease of  travel,  so  as  to  adequately  satisfy 
public  needs  and  conveniences.  I^nds  arfr 
set  aside  for  puUic  streets  and  highways, 
not  for  the  present,  with  its  necessiries  and 
modes  of  use,  but  tor  all  time,  with  all  the 
added  demands  that  may  be  made  upon  the 
public  ways  within  the  scope  of  their  origi- 
nal design,  in  the  course  of^  natural  develop- 
ment that  is  constantly  going  on.  Subject 
to  that  test  the  traction  engine,  automobile, 
and  street  railways,  rcKaidless  of  the  motive- 
power  used,  are  entitled  to  the  use  of  the- 
street,  subject  to  the  necessity  for  consent 
by  public  authority  In  proper  cases,  and  rea- 
sonable police  regulations. 

Here,  as  we  have  seen,  appellant's  railroad 
is  not  outside  of  the  Hobart  Case  because  of 
the  motive  power  used.  It  is  within  the  rule 
in  that  it  is  for  the  carriage  of  pas^sengcrs, 
and  is  strictly  a  street  railway.  The  com- 
plaint shows  that  the  railway  was  construct- 
ed by  legislative  authority  in  all  respects  ac- 
cording to  the  ordinance  of  the  city  of  La 
Crosse  granting  to  appellant  its  franchises; 
that  tlie  poles,  including  the  particular  pole 
in  question,  were  placed  at  the  curb  lines  of 
the  streets  under  the  supervision  and  direc- 
tion of  th«  proper  city  official;  and  that  the 
mode  of  construction  adopted  generally  is- 
the  usual  mode  where  electric  power  is  used' 
and  communicated  to  the  car  motor  hy 
means  Of  an  overhead  trolley  wire  supported 
hy  cross  wire-  »tta<g,eJ,|Jb?©C3^gle'- 
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near  the  curb  linei  of  the  itreets.  No  com- 
plaint is  made  agaiiut  the  uae  of  the  street! 
contemplated  by  appellants  frandiiBe,  unless 
the  manner  in  which  the  road  is  constructed 
on  res^ndent's  property,  or  the  manner  in 
which  it  is  operated,  violates  private  rights. 

?'he  complaint  was  condemned  by  the  trial 
court  merely  because  a  permanent  occupancy 
of  the  street,  to  some  extent,  was  shown;  but 
that  is  not,  of  itselft  material  in  cases  of 
street  Tailway8<  As  has  been  shown,  the 
reasoning  which  the  learned  judtfe  supposed 
he  wus  bound  by  does  not  apply,  because,  un- 
like a  telephone  line,  the  purpose  of  a  street 
railroad  is  within  the  scope  of  the  original 
design  of  the  street.  Any  other  view  would 
condemn  Hobart  v.  ifilwaukee  City  R.  Go. 
and  the  decisions  of  all  the  courts  that  have 
sustained  the  rule  that  the  uae  ctf  a  street 
for  street  railway  purposes  does  not  of  itself 
impose  an  additional  burden  upon  the  fee. 
It  IS  useless  at  this  late  day  to  urge  that  the 
distinction  so  made  is  unreasonable.  It  has 
had  the  sanction  of  this  and  other  courts  for 
upwards  of  a  quarter  of  a  century,  and  is 
not  now  open  to  question. 

On  the  question  of  whether  the  manner  in 
which  the  road,  with  its  appurtenances,  was 
constructed,  afTects  the  rights  of  the  defend- 
«it  to  recover  for  an  additional  burden  upon 
ibe  fee  of  the  street,  we  must  come  down  to 
the  simple  question  of  whether  the  pole,  set 
at  the  outer  edge  of  the  sidewalk  on  defend- 
ant's  premises,  interferes  with  access  to  or 
«gre8s  from  his  property.  We  understand 
irom  the  complaint  that  the  pole  was  not  lo- 
cated so  as  to  interfere  with  ai^  driveway  or 
other  avenue  used  for  passage-to  or  from  the 
street  to  respondent's  property  outsid,e  of 
the  street  line.  It  merely  prevented  a  per- 
son from  stepping  on  or  off  the  sidewalk  at 
the  precise  point  where  the  pole  was  located. 
That  is  not  such  an  unreasonable  interfer- 
ence with  private  property  as  to  violate  the 
rule  that  a  street  railway  cannot  be  so  con- 
structed as  to  interfere  with  access  to  abut- 
ting property,  without  the  consent  of  the 
owner  thereof.  As  well  might  it  be  said  that 
the  mere  fact  that  because  of  tiie  location  of 
the  rails  in  the  street  one  traveling  with  a 
vehicle  must  approach  to  or  go  from  prop- 
erty abutting  thereon  at  a  different  angle 
than  he  otherwise  would,  or  the  fact  that  he 
cannot  as  conveniently  use  the  street  in  front 
of  such  prcmerty  for  ordinary  temporary 
purposes  incident  to  the  occupancy  thereof, 
IB  a,  violation  of  private  rights.  Interference 
wiUi  access  to  property,  within  the  meaning 
of  the  street-railway  cases,  means  some  sub- 
stantial interference.  Detroit  City  R.  Go.  v. 
Stills,  86  Mich.  634,  48  N.  W.  1007 ;  Joyce, 
Electric  Law,  §  380.  A  street-railway  pole, 
properly  placed  at  Uie  curb  line  of  a  street, 
no  more  interferes  witii  access  to  or  egress 
from  property  outside  of  the  sbreet  line  than 
a  lamp  post  or  hitching  post  or  shade  tree, 
and  no  more  interferes  with  the  ordinary 
use  of  the  street  for  public  travel. 

We  are  aware  that  there  is  at  least  one 
case,  decided  in  a  court  of  last  resort,  where 
a  different  conclusion  was  reached.  We  re- 
fer to  Jaynet  v.  Omaha  Street  R.  Co.  S3  Neb. 
61  L.  R.  A. 


631. 80  L.  R.  A.  751,  74  N.  W.  67.  The  opin- 
ion tiiere  shorn  that  the  subject  treated  did 
not  receive  careful  study.  The  conclusion 
reached  is  contrary  to  all  the  anthoritien 
cited  by  the  court.  A  very  few  casee  were 
cited, — but  a  small  fraction  of  those  where 
courts  have  considered  tiie  subject  under  dis- 
cussion,— ^yet  those  referred  to  were  all  the 
Nebraska  court  could  find,  so  said  in  the 
opinion.  The  decision  was  based  on  the  the- 
ory that  any  exclusive  occupan<7  of  any  part 
of  a  street  by  a  street  railway  is  a  new  bur- 
den on  the  fee  title  thereof.  An  effort  was 
made  to  harmonize  the  contrary  holdings  in 
the  few  cases  <uted,  with  the  opinion,  which 
seems  to  have  been  successful  in  the  judg- 
ment of  the  writer  of  the  opinion,  yet  suc- 
cess was  reached  by  the  exercise  of  judicial 
ingenuity  that  has  few  parallels. 

A  single  instance  will  give  point  to  what 
is  said  in  r^ard  to  the  manner  in  whidi  de- 
cided oases  were  brought  into  harmony  with 
the  decision  of  the  Nebraska  court.  Tag- 
gart  V.  VeiBiiOrt  Street  R.  Co.  16  R.  I.  608, 
7  L.  R.  A.  205,  19  Atl.  326,  one  of  the  lead- 
ing cases  on  the  subject,  which  has  in  a  meas- 
ure guided  many  courts,  was  referred  to. 
There  the  plaintifT,  who  was  the  owner  of 
property  abutting  on  the  street  on  which  a 
horse  railway  was  located,  which  it  was  pro- 
posed to  change  to  an  electric  street  railway 
operated  by  the  overhead  trolley  syst^,  de- 
sired to  enjoin  the  railway  company  from 
erecting  poles  and  wires  in  front  of  his  prop- 
erty, on  the  ground  that  they  would  consti- 
tute an  additional  burden  thereon.  Ihn 
court  decided  to  the  oontrmiy,  referring  to 
the  underlying  principles  of  the  horse  rail- 
waj  caseH  to  justify  toe  conclusion  reached, 
and  saying  that  "it  does  not  appear  .  .  . 
that  it  [tlie  street  railway  op«-ated  by  elec- 
tricity] occupies  the  streets  or  highways  any 
more  exclusively  than  if  it  were  operated  by 
horse  power,"  That  holding  the  Nebraska 
court  quickly  disposed  of  by  the  remark  that 
"there  is  no  question  that  the  law  of  the  ease 
was  correctly  lud  down,  if  the  evidence^  or 
the  record  on  its  foce,  sustains  the  finding  of 
fact  made  by  the  court  that  the  electric 
street  railway  no  more  exclusively  occupies 
the  street  than  an  ordinary  horse  railway." 
There  was  no  finding  of  fact  involved  in  the 
case.  What  is  referred  to  as  a  finding  of 
fact  is  the  conclusion  of  the  appellate  court 
as  resards  whether  an  deetrio  railway,  with 
its  wires  over  the  sbreet  suf^Mirted  by  cross 
wires  attached  to  poles  set  in  the  street, 
"at  the  front  margin  of  the  sidewalk,"  is 
an  exclusive  occupancy  of  the  street  so  as  to 
materially  interfere  with  its  primary  use  or 
violate  private  rights  within  the  principles 
governing  horse-railway  cases.  The  decision 
IB  directly  contrary  to  that  in  the  t/oynes 
Case.  The  latter  is  out  of  haimony  with  aJl 
judicial  and  tevfr-book  antiiority.  It  was 
made,  as  it  seons,  by  orerlocMiig  tlw  dls- 
tiiiction  beween  a  mere  new  mode  of  devot- 
ing a  street  to  the  use  originally  designed, 
which  admits  of  some  degree  of  peniuuimt 
occupancy  of  the  street  without  compensat- 
ing the  owner  of  the  fee  title,  and  an  en- 
tirely new  use  of  the  streel-T«>use  ineopsist- 
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•«nt  with  ita  original  design — ^whioh  does  not 
-admit  of  such,  ocuupancj. 

If  a  mere  challenge  can  raise  a  queititm 
fw  judicial  eonBidention,  however  well  set- 
tled the  principles  involved  may  be,  we 
■ought  to  go  further  aod  inquire  as  regards 
whether  the  manner  in  which  plaintiff's 
road  is  operated,  as  shown  by  the  oomplaint, 
justifies  the  conclusion  that  it  cannot  be 
-classed  with  ordinary  horse-power  railroads, 
respecting  its  effects  upon  private  rights. 
That  is  a  field  that  has  been  explored  over 
and  ov«r  acain,  as  the  oases  hernofore  cited 
indicate.  It  would  be  a  work  of  supereroga- 
"tion  to  go  over  it  again  at  this  late  day.  No 
new  light  can  be  shed  upon  it.  The  question 
has  been  illumined  by  the  wisdom  of  eminent 
judees  of  most  of  ibe  courts  of  last  resort 
in  this  eountry,and,with  the  singleezception 
mentioned,  so  far  as  we  can  disooverj  the  con- 
■elusion  has  been  reacted  that  a  street  rail- 
way, having  its  trades  laid  so  as  to  conform 
-to  the  surface  of  the  street*  regardless  of  the 
motive  power  used  or  how  applied,  so  l<»ig 
as  neither  private  rights  nor  tbe  common  use 
-of  the  street  for  public  travel  is  materially 
affected,  is  governed  by  the  law  early  laid 
-down  as  to  street  railways  operated  by  horse 
power;  and  that  the  ordinary  electric  street 
railway  with  its  trolley  wire  supported  by 
•cross  wires  attached  to  ptdee  s^  near  the 
outer  edge  of  the  sidewalks,  with  due  regard 
to  the  abutting  property  owner's  conve- 
nience, satisfies  tne  essential  mentioned. 
ISuch  a  railway  is  but  an  improved  method 
■of  using  the  street  for  public  travel,  which 
was  the  original  purpose  to  which  it  was  de- 
voted. So  was  the  horse  railroad  in  its  day. 
The  same  principles  that  justify  one  without 
purchasing  the  right  from  abutting  prop- 
erty owners,  juati^  the  Other.  There  is  no 
linut  to  the  public  right  to  use  a  street,  and 
-every  part  of  it,  so  long  as  that  use  is  in  aid 
-of  public  travel  thereon  and  does  not  unnee- 
•ssarily  interfere  with  the  common  use  of 
the  ^'ay  by  ordinary  modes  of  travel,  and  is 
no  substantial  impairment  of  private  rights 
of  property.  An  electric  car,  as  compared 
with  a  horse  car,  in  regard  to  freedom  from 
interfering  with  private  rights,  is  superior 
as  regards  relieving  the  street,  because  it 
ntoves  more  rapidly,  is  started  and  stopped 
with  greater  facili^,  and  will  readily  move 
the  greater  number  of  persons  the  greater 
-distance  in  a  given  time.  It  is  superior  as 
regards  actually  obstructing  the  street  be- 
cause of  its  more  rapid  motion  and  shorter 
stops.  These  considerations,  and  many  oth- 
ers that  might  be  mentioned,  have  moved 
courts  to  dMiare  the  law  as  here  indicated. 
The  following  are  a  few  of  the  multitude  of 
cases  directly  on  the  subject:  Briggg  v. 
Letciaton  d  A.  Horse  R.  Oo.  79  Me.  363,  10 
Atl.  47  ;  Taqgart  v.  Ts'evyport  Street  R.  Co.  10 
R.  I.  608,7  L.  R.  A.  206,19  Atl.  326;WiUiams 
V.  City  Electric  Btreet  R.  Co.  41  Fed.  Rep. 
5SU;  yiehols  v.  Ann  Arbor  <t  Y.  Street  R. 
Co.  87  ITich.  861,  16  L.  B.  A.  371,  4S  N.  W. 
■S38;  Ealaey  v.  Rapid  Tnuuii  Street  R.  Oo. 
47  N.  J.  Eq.  380,  20  Atl.  859;  Lockkart  v. 
-Craiff  Btreet  R.  Oo.  139  Pa.  410,  21  Atl.  26; 
■Cincinnati  IwAi^ed  Plane  R,  Co.  t.  City  <£ 
«i  L.  R.  A. 


Buburban  Teleg.  Aago.  48  Ohio  St.  300,  12  L. 
R,  A.  534,  27  N.  K  800;  Louisville  Bagging 
Mfg.  Oo.  T.  Central  i'oss.  B.  Co.  95  Ky.  60, 
S3  S.  W.  502 ;  Dean  v.  Ann  Arbor  Btreet  R. 
Co.  93  Mich.  330,  53  N.  W.  396;  Ogden  Oitu 
R.  Co.  V.  Ogden  City,  7  Utah,  207,  26  Pac. 
288;  Boice  v.  West  Ertd  Btreet  R.  Oo.  167 
Mass.  46,  44  N.  E.  386;  Birmingham  Trac- 
tion Oo.  V.  Birmingham  R.  d  Electrie  Cc. 
119  Ala.  137,  43  L.  R.  A.  233,  24  So.  502; 
Chicago,  B.  A  Q.  R.  Co.  v.  Weat  Chicago 
Street  R.  Co.  156  HI.  255,  29  L.  R.  A.  485,  40 
VI.  E.  1008;  Cumberland  Teleg.  d  Teleph.  Co. 
V.  United  tlleatrie  R.  Co.  93  Tenn.  492,  27  L. 
R.  A.  236,  29  8.  W.  104;  Taylor  v.  Porta- 
month,  K.  d  Y.  Btreet  R.  Oo.  91  Me.  193,  39 
Atl.  560. 

lu  Booth  on  Street  Railways,  published  in 
1892,  after  a  review  of  all  judicial  authori- 
ties down  to  that  timc^  the  auUior  said  [a. 
117] ;  "After  a  full  consideration  of  Oe 
various  objections  raised  to  the  use  of  elee- 
tricity,  every  court  of  last  resort  to  which 
the  questaon  has  been  sutmiitted  has  held  that 
the  electric  street  railway  does  not  consti- 
tute a  new  servitude,"  and  "does  not  entitle 
abutting  owners  to  otKtnpensation."  In 
Joyce  on  Electric  Law,  published  in  June  of 
this  year,  it  is  said  that,  in  every  state  where 
a  street  railway  operated  by  horse  power  has 
been  held  not  to  create  a  new  burden  upon 
the  fee  title  io  the  street,  entitling  tiie  owner 
of  such  title  to  compensation,  the  holding 
has  been  the  sajne  as  regards  an  ordinary 
electric  street  railway,  except  in  Nebraska 
in  Jayneu  v.  Omaha  Btreet  R.  Co.  63  Neb. 
631,  39  L.  R.  A.  751,  74  N.  W.  67.  In  Cum- 
berland Teleg.  d  Teleph.  Co.  v.  United  Elec- 
tric R.  Co.  93  Tenn.  492,  27  L.  R.  A.  236,  29 
S.  W.  104,  a  very  well-considered  case  de- 
cided in  1808,  it  is  said  that,  "with  rare  una- 
niinity  the  courts  have  concurred  in  holdinff 
that  an  electric  street  railway,  constructed 
and  operated  upon  the  streets  1^  means  of 
an  overhead  trolley  wire  supported  by  poles, 
with  permission  of  the  public  authorities, 
for  the  transportation  of  passengers  only, 
and  conforming  its  track  to  the  surface  of 
the  ground,  is  not  an  additional  servitude 
upon  the  fee  within  the  streets,  but  a  legiti- 
mate use  of  the  streets  wiUtin  the  original 
general  purpose  of  thur  dedication." 

The  length  to  which  we  have  gone  in  con- 
sidering the  question  presented  on  this  ap- 
peal is  onl^  justified  by  the  fact  that  the  pre- 
cise question  has  not  before  been  submitted 
to  this  court  for  decision,  and  was  reserved 
for  further  consideration  in  Zehren  v.  MO- 
tcauftce  Electric  R.  d  Light  Co.m  Wis.  83,41 
L.  R.  A.  576,  74  N.  W.  538,  in  such  a  way  as 
to  invite  its  presentation  when  a  proper  case 
therefor  should  be  made  up.  It  seems  clear 
that  in  reaching  a  conclusion  that  the  de- 
murrer to  the  complaint  was  improperly  sus- 
tained, the  principles  of  Hobart  v.  Milwaukee 
City  R.  Co.  are  followed  and  neither  limited 
nor  extended.  It  will  be  noted  that  this 
opinion  does  not  lead  to  the  conclusion  that 
an  electric  street-railway  pole  may  be  placed 
at  any  point  in  the  street  near  tiie  outer  edge 
of  Uie  sidewalk  without  being  a 
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den  upon  tha  fee  titl&  ReaaonaUe  regard 
muBt  be  had,  in  loeating  such  poles,  for  the 
oonvenienee  of  abutting  property  owners  in 
the  enjoyment  (tf  tiieir  property.  We  gather 
from  toe  oomplaint  Uiat  the  pole  in  this 


eaae  was  ^operly  plaeed  In  respeet  to  thftt 

rule. 

The  order  appealed  from  t>  reveraed,  and 
the  cause  remanded  ioK  fnrtlur  pnteeedin^ 
according  to  law. 


UTAH  SUPBEBCB  OOUBT. 


HEBBIllAN  IBRIOATIOK  COMPANY. 
Appt., 

BXJTXEBX1EU>  MINING  COMPANY  et  al, 
ReapU, 

(IS  Utah.  458.) 

•1.  Wliere  tke  eTlAcnee  sbow*  ihm.t 
plalntifTa  srrantora  snd  predeoMsor* 
in  Interot  avproprlated  the  wateni  of 

a  certain  creek  as  early  as  1802,  and  that  the 
aw  thereof  has  been  contlnaous  by  the  appro- 
prlatort  and  their  svcceRSorB  from  thence  to 
the  preaent  time,  a  prima  facie  case  Is  made 
out ;  and  the  burden  Is  cast  upon  defendants 
to  show  that  water  diverted  by  them  was 
their  property,  that  they  bad  a  right  to  di- 
vert the  same,  and  that  they  did  not  divert 
more  than  belonged  to  tbem. 

9.  "Wbere  oae,  vrlthont  consent,  Inten- 
llonally  confounds  his  property  with 
property  of  the  same  kind  belonging  to  a 
stranger,  he  will  lose  the  whole,  unless  he 
can  prove  the  quantity  belonging  to  himself. 

S.  The  harden  of  provlnv  the  allesa- 
tlons  In  a  cross  complmlnt  necessary  to 
entitle  defendants  to  a  decree  rests  upon  them 
to  the  same  extent  as  If  they  bad  brought  an 
original  action  to  obtain  the  relief  sought  hi 
tbe  cross  complaint,  and  a  (allure  to  make 
such  proof  renders  a  decree  for  the  cross  com- 
plainant erroneoua 

A.    Where  the  evidence  ahowa  and  the 
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trial  court  flnds  that  eertnln  aprinv*- 

which  bad  for  many  years  and  nninterropted- 
ly  formed  a  portion  of  the  water  supply  of  a 
creek,  the  waters  ot  which  bad  be«i  appro- 
priated by  plaintiff,  were  in  some  lustancea 
diminished  In  flow,  and  in  others  dried  np, 
after  the  running  of  defendants*  tunnels,  the 
conclusion  Is  irresistible  that  the  tunnels  cut 
the  underground  channels  of  the  springs,  and 
defendants  could  only  acquire  a  rlgbt  In  ancb 
water  flowing  from  the  tnnaela  Into  the 
stream  as  was  dereloped  (7  percolation,  and 
the  platntilT  retains  Its  original  rlgtata.  This, 
too,  although  the  underground  diannela  of 
the  springs  are  not  traceable. 

5.  If  a  tunnel  ahould  he  ma  br  a  party 
iu  the  proper  ezereiae  of  hia  domin- 
ion over  his  own  real  estate,  which 
dries  up  the  springs,  whose  channels  are  not 
traceable,  bat  feeding  a  stream,  the  waters 
of  which  had  previously  been  appropriated 
by  another,  and  the  water  of  tbe  tunnel 
should  be  discharged,  not  Into  the  stream, 
but  at  a  point  which  renders  It  impossible  to 
restore  the  same  to  the  stream,  would  not 
these  facts  present  an  Instance  of  tammmm 
atMq%9  injuria t 

6.  Where  water  from  a  tamiwl  la  Mm- 
rharareC  lato  a  stream  preTiowilr  ap- 
propriated, it  would  be  inequitable  to  de- 
prive the 'first  approprlator  of  his  original 
rights,  by  allowing  tbe  diversion  of  water 
which  would  naturally  flow  Into  the  stream, 
but  which,  OD  account  of  the  tunnel.  Is  dis- 


Mom — 17*0  of  natural  ttream  to  oowev  oppro- 
priated  icater. 

When  tbe  Immense  cost  and  waste  often  In- 
Tolved  In  the  conveyance  of  appropriated  water 
to  Its  place  of  use  confronted  the  approprlator 
the  desire  to  take  advantage  for  that  purjwse 
ot  any  natural  stream  flowing  In  the  right  di- 
rection was  of  (»urse  strong,  and  it  from  the 
beginning  received  encouragement  from  the 
courts,  so  far  as  such  encouragement  could  be 
given  without  Injuring  tbe  rights  of  otbera 
Indeed,  the  rlgbt  to  use  natural  streams  as  part 
of  a  ditch  system  Is  so  reasonable  that  It  has 
rarely,  if  ever,  been  questioned. 

If  appropriated  water  is  turned  Into  a  gulch 
which  for  a  portion  of  the  year  is  dry,  for  the 
purpose  of  conveying  It  to  the  point  where  It 
Is  needed  for  use,  there  is  no  abandonment  of 
It.  But  this  use  does  not  give  an  exclusive 
right  to  tbe  use  of  the  gnlcb,  nor  prevent  other 
persona  from  using  Its  channel  to  conduct  water, 
BO  long  as  they  do  not  Interfere  with  the  rights 
of  the  prior  approprlator.  Hoffman  v.  Stone, 
T  Cal.  46. 

Where  water  from  an  artificial  ditch  is  tomed 
Into  a  natural  watercourse  and  mingled  with 
natural  waters  of  the  stream  for  the  purpose 
of  conducting  It  to  a  point  where  It  is  to  be 
used.  It  is  not  thereby  abandoned,  but  may  be 
taken  out  and  used  by  the  person  so  conducting 
It,  provided  In  so  doing  be  does  not  diminish 
tbe  quantity  of  natural  waters  of  tbe  stream 
CI  L.  B.  A. 


to  the  Injurr  of  those  who  had  previoasly  ap- 
propriated them.  Butte  Canal  A  Dltcb  Co.  v. 
Vaughn,  11  Cal.  148,  70  Am.  Dee.  768. 

One  who  by  bis  own  efforts  Increases  the  flow 
of  water  In  a  stream  Is  entitled  to  the  benefit  of 
It  to  tbe  extent  of  the  Increase.  Platte  Valley 
Irrlg.  Co.  V.  Butters  Irrlg.  Mill  ft  Improv.  Co. 
2B  Colo.  77.  63  Pac.  334. 

In  Malad  Valley  Irrlg.  Co.  v.  Campbell.  2 
Idaho,  383,  IS  Pac.  52,  the  court.  In  deciding 
that  Improvement  of  the  supply  gives  no  right 
OB  against  ono  who  had  appropriated  all  the 
water  of  tbe  stream,  said :  We  do  not  wish  to 
be  understood  as  deciding  that  one  cannot  brluR 
water  from  a  foreign  source  Into  a  natural 
stream  whose  waters  have  been  appropriated, 
and  use  the  channel  of  the  stream  to  convey 
tbe  water  thus  brought  and  emptied  In,  to  an- 
other point  to  be  there  diverted  and  used. 

To  effect  an  appropriation,  any  depreaslon  In 
tbe  land  may  be  need  as  part  of  the  dltcb  for 
cMidnctlng  tbe  water,  and  so  may  tbe  lower 
portion  ot  the  same  channel  from  which  the 
water  la  taken.  Simmons  Winters,  SI  Or. 
S6.  27  Pac.  7. 

There  are  only  a  few  limitations  In  the  ap- 
plication of  the  general  principle  stated  above. 
The  first,  and  perhaps  the  most  Important.  Is 
that  the  water  must  be  turned  Into  the  stream 
for  tbe  express  purpose  of  conveying  It,  aBd* 
with  no  Intention  to  abandon  It. 

For  where  the  water  Is  turned  Into  the  stKash 
as  a  matter  of  convenience  afid^UhOPf  ipteo^ 
Digiiized  by 
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charced  Into  the  streftm  at  a  point  dlffarent 
from  the  natoral  flow, 
r.  Dmdcr  i  sase.  Rot.  Stmt.,  It  li  mifflcleot 
It  a  bill  of  exceptions  be  Mttled,  Blgoed,  and 
filed  within  ninety  dars  after  the  determlna- 
lion  of  a  motion  for  a  new  trial. 

(Har  u.  UM.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Salt  Lake  Cotuty  in 
fiivor  of  defendants  in  a  suit  brought  to  en- 
join the  diversion  of  water  which  plaintiff 
claimed  to  have  appropriated  for  irrigating 
and  domestic  purposes.  Reversed. 
The  fact«  are  stated  in  the  opinion. 
Mettr*.  Mimth  Bvrton,  A  KIkc*  and 
Oraom  Jfc  Fwpuom  for  appellant. 

Ueaart.  Benaett,  HArknesa,  How«tt 
Bradley  A  Bleh«rds,  for  respondentB: 

One  who,  in  the  pursuit  of  a  lawful  busi- 
ness, gathers  percolating  water  in  his  own 
soil,  is  only  gathering  his  own  property,  and 
may  use  it  as  he  pleases;  and  he  may  turn 
it  into  ai^  natural  channel,  and  let  it  mix 
wftii  other  waters,  and  reclaim  the  water 
ftarther  down. 

The  essence  <A  aband<nnnent  is  the  inten- 
tion, and  the  intention  must  control  unless 
there  has  been  an  adverse  user  sufficiently 
long  to  give  a  prescriptive  right;  and  there 
is  no  such  question  nere,  for  in  18S4  the 
defendants  diverted  their  water  and  applied 
it  to  a  useful  purpose. 

Orescent  Min.  Co.  v.  Bilver  King  Min.  Co. 
17  Utah,  444.  54  Pac  247;  Butte  Canal  A 
Ditch  Co.  T.  Vaughn,  11  Cal.  148,  70  Am. 
Dec.  769;  WiUsoa  t.  Hausoh,  M  Cal.  461,  8 
Fac  108;  Judson  Mallog,  40  Cal.  21»; 
Smith  V.  Cushing,  41  CaL  97;  ityera  T. 
Spooner,  6S  Cal.  207. 

tion  of  recapturlnt,  It  becomes  a  part  of  the 

■tream,  and  cannot  be  taken  oat  again  to  the 
injur]'  of  riparian  owners,  Scbuiz  v.  Sweeny, 
19  Nev.  850,  11  Pac.  258;  Wood  V.  Wand,  8 
Exeh.  779. 

If  the  water  la  tamed  into  the  stream  with- 
out Intention  of  recapturing.  It  becomes  pubtioi 
iurlt,  and  belongs  to  its  approprlstors  accord- 
Ins  to  priority  of  right.  Davis  t.  Gale,  82  Cal. 
ae,  91  Am.  Dee.  BB4. 

If  the  water  Is  turned  Into  the  stream  mere- 
ly to  provide  a  way  of  escape  for  It,  and  with 
an  Intention  of  abandoning  It,  It  cannot  be 
reclaimed  as  against  a  prior  approprlator  of 
It.  Eddy  V.  Simpson,  8  Cal.  249,  58  Am.  Dec. 
408. 

If  a  canal  company  dischargeB  sarplns  water 
from  one  of  Its  levels  Into  a  river  for  the  pur- 
pose of  getting  rid  of  It,  It  becomes  a  part  of 
the  river,  and  subject  to  tbe  uses  of  the  riparian 
ovner,  and  the  corporation  cannot  afterwards 
take  it  out  of  the  river  to  the  injury  of  sach 
owner.   Adams  v.  Slater,  8  III.  App.  78. 

A  second  limitation  Is  that  there  mast  be  no 
Interference  with  tbe  rights  of  other  owners. 

That  water  Is  tomed  into  a  stream  for  the 
purpose  of  conveying  It  to  the  point  where  need- 
ed gives  no  right  to  take  oat  a  quantity  which 
will  dlmlnlA  that  to  which  a  prior  approprlator 
is  entitled.    Burnett  v.  Whitesldes,  15  Cal.  85. 

A  riparian  owner  may  restrain  tbe  diversion 
of  any  water  from  the  stream  by  one  who  has 
conducted  water  Into  It  from  a  foreign  tourer, 
61  L.  K.  A. 


B*eM«,  J.,  delivered  tlie  opinion  of  tha 
court: 

This  is  an  action  to  enjoin  the  defatdantB 
fnmi  continuing  to  divert  water  which  the 
plaintiff  claims  tbe  exclusive  right  to  use 
for  irrigating  and  domestic  purposes.  The 
complaint  alleges  "that  in  the  year  18S0  the 
grantors  and  predecessors  in  interest  of 
plaintiff  located,  settled  upon,  and  b^an 
the  cultivation  of  a  large  tract  of  land  in 
tbe  southwest  part  of  Salt  lAke  county, 
Utah;  that  said  land  is  sterile  and  arid,  and 
is  valuable  only  for  agricultural  purposes 
through  irrigation;  that  continuously  from 
said  date  until  the  present  time  the  plain- 
tiff's predecessors  and  stodcholdera  luhve  cul- 
tivateil  said  land,  and  have  laid  oat  a  town 
thereon,  made  homes  and  improvements,  and 
have  been,  and  are  stilt,  dependent  upon  said 
lands  for  their  sustenance  and  support; 
that  the  only  sources  of  supply  from  which 
water  can  be  obtained  f<»-  the  irrigation  of 
said  lands  are  what  are  known  as  'Rose 
eredc*  and  'Butterfleld  creek,'  which  rise 
from  melting  snow  in  the  mountains  sur- 
rounding Herriman,  in  said  county,  which  in 
the  year  1850  plaintiff's  predecessors  entered 
upon,  and  appropriated  and  used  the  waters 
therein  for  irrigation  and  domestic  purposes 
upon  the  land;  that  said  waters  had  not 
been  appropriated  prior  to  that  time,  and 
that  thereafter  plaintiff's  predeoesstHv  and 
stocfchdiders  have  appropriated  and  need 
during  each  year  all  of  the  waters  of  said 
streams  for  Irrigating  said  lands  and  for 
domestic  purposes,  except  when  said  waters 
were  interfered  with  by  defendants;  that 
Buttu-field  creek  was  and  is  the  particular 
source  of  supply,  furnishing  more  than 
donble  tbe  amount  of  water  supplied  by  Roee 

unless  the  latter  Aows  that  he  is  not  taking 
from  the  stream  more  water  than  he  tamed 
into  it.  Wilcox  V.  Hansch,  64  Cal.  481,  8  Pac 
108;  Paige  V.  Rocky  Ford  Canal  *  Irrlg.  Co. 
88  Cal.  84,  21  Pac.  1102.  28  Pac  876. 

Where  an  approprlator  removes  otwtractlone 
from  the  head  of  a  stream,  and  opens  ap  Its 
rhaoael,  not  for  the  purpose  of  using  the  nat- 
ural flow  of  the  stream,  but  as  a  channel 
throogh  which  be  may  conduct  appropriated 
water  to  his  land,  the  Inermsed  natural  flow  of 
the  stream  Innres  to  the  benefit  of  the  ripailan 
owner.  Fatge  v.  Rocky  Ford  Canal  &  Irrlg.  Co. 
88  Col.  84,  21  Pac.  1102,  23  Pac.  875. 

Another  limitation  is  that  the  capacity  of  the 
stream  must  be  considered,  and  no  more  water 
turned  Into  It  than  can  be  safely  carried  within 
the  banks,  together  with  the  water  natarally 
flowing  there,  wltboat  overflowing  adjacent 
property  to  Its  Injury, 

Tbe  adoption  of  a  watercourse  as  part  of  a 
dltcb  system  for  tbe  conveyance  of  water  will 
not  render  the  diteh  owner  liable  for  Injuries 
caused  by  Its  overflow,  farther  than  It  may  have 
been  caused  by  water  discharged  into  It  by  bim. 
Richardson  v.  Kler,  34  Cal.  68,  81  Am.  Dec.  681. 

But  be  will  be  liable  for  Injuries  caused  by 
overflow  which  results  from  his  failure  to  re- 
nove  obstructions,  or  from  bis  turning  water 
Into  the  stream  which,  together  with  that  al- 
ready flowing  there,  exceeds  the  capacity  of  the 
channel.   Richardson  t.  Kler,  87  Cal.  268. 

B.  P.  r. 
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ereA;  that  all  of  tha  waters  of  said  credcs 
are  absolutely  iDdispeosable  for  irrieatiog 
said  lands  and  for '  domestic  and  culinary 
purposes,  and  that  without  all  of  said  waters 
■aid  lands  will  become  Talueless,  and  the 
homes  and  improvements  thereon  belonging 
to  plaintiff's  stockholders  will  become  worth- 
less, and  plaintiff  and  its  stockholders  will 
suffer  great  and  irreparable  loss  and  injury; 
that  during  the  entire  period  from  the  year 
1860  until  the  year  1894  plaintiff's  grantors 
and  predecessors  in  interest  and  plaintiff's 
stockholders  had  die  free,  full,  and  unre- 
stricted use  of  all  the  waters  of  said 
streams,  and  that  no  person  or  persons  made 
any  claim  thereto."  The  complaint  further 
all  leges  that  the  defendants  have  wilfully  di- 
verted a  portion  of  the  water  so  as  aforesaid 
owned  and  appropriated,  from  the  natural 
channel,  and  deprived  plaintiff's  stockhold- 
ers of  its  use,  and  threaten  to  continue  to 
divert  the  same,  and,  if  permitted  to  do  so, 
the  lands  of  plaintiff's  stockholders  will  be 
made  desolate,  and  their  property  be  de- 
stroyed^  to  their  great  and  irreparable  dam- 
age. 

Defendants  deny  that  they  have  wrong- 
fully diverted  the  water,  and  d«iy  all  of 
the  other  allegations  of  the  complaint,  and 
by  iray  of  cross  complaint  allege  that  "in 
the  year  1802,  and  since  then,  the  defendant 
Butterfleld  Mining  Company  owned  a  large 
number  of  mining  claims  near  the  point 
where  it  Is  all^ed^tbe  waters  Butterfleld 
credE  were  diverted,  and  has  spent  over 
$200,000  in  working  and  developing  the 
same;  that  in  1892  it  ran  two  tunnels,  one 
called  'Queen  tunnel,'  commencing  on  the 
mountain  about  1,000  feet  above  Butter&eld 
creek,  and  continuing  northwesterly  into  the 
mountain,  a  distance  of  over  3,400  feet,  and 
the  other,  called  'Butterfleld  tunnel,'  com- 
mencing near  Butterfleld  creek,  about  2^ 
miles  above  and  southwesterly  from  the 
point  where  in  the  complaint  it  is  alleged 
the  waters  of  the  creek  are  diverted ;  that, 
in  the  progreu  of  the  work  on  those  tunnels, 
seepage  water  from  the  rocks  and  ground 
collected  in  the  tunnels,  and  flowed  there- 
from; that  on  the  24th  day  of  February, 
1893,  the  defendant  company  posted  at  the 
mouth  of  the  tunnels,  and  filed  in  the  office 
of  the  recorder  of  the  West  Mountain  ndn- 
inj;  district,  notices  of  the  appropriation  of 
said  waters  for  mining,  manuiacturing,  agri- 
cultural, and  other  purposes,  and  that  tem- 
porarily the  water  would  run  into  Butter- 
fleld creek,  and  afterwards  be  diverted  by 
said  defendant  company  to  the  uses  afore- 
said :  that  in  and  since  the  year  1892  the 
defendants  other  than  the  Butterfleld  Min- 
ing Company  took  up,  fenced,  and  have  since 
occupied  about  2,800  acres  of  land  on  the 
northerly  side  of  said  Bntterfield  creek,  and 
from  2  to  4  miles  southerly  of  the  power 
house,  and  acquired  from  the  defendant  com- 
pany the  waters  flowing  from  said  tunnel 
to  irrigate  and  reclaim  the  lands  for  culti- 
vation, and  for  use  thereon  for  farming  and 
other  purposes,  and  constructed  a  head  gate 
in  the  channel  of  Butterfleld  creek  about 
miles  above  the  power  house,  made  a 
01  L.  R.  A. 


ditch,  and  conducted  by  means  thereof  to 
their  said  landu  the  waters  flowing  from  said 
channels;  that  at  no  time  have  defendants 
taken  from  said  Butterfleld  creek  at  said 
head  gate  as  much  water  as  comes  thereto 
from  said  tunnels,  or  decreased  or  diverted 
any  of  the  natural  flow  of  the  creek  at  or 
below  that  point,  but,  on  the  contrary,  have 
taken  less  water  from  said  creek  than  the 
amount  the  natural  flow  was  increased  by 
the  water  coming  in  from  said  tunnels ;  that 
the  plaintiff  unlawfully  and  wrongfully 
claims  at  said  head  gate  all  the  waters  flow- 
ing from  the  tunnels  of  the  defendant  eom* 
pany,  and  claims  file  right  and  threatens  to 
divut  said  waters  from  defendants*  ditdt, 
and  defendants  believe  that,  unless  re- 
strained, the  plaintiff  will  so  divert  said  wa- 
ters, to  the  irreparable  damage  of  aaid  de- 
fendants. Defendants  pray  that  the  amount 
of  water  to  which  each  of  the  parties  is  en- 
titled at  said  head  oate  may  be  ascertained ; 
that  the  plaintiff  be  enjomed  pending  tiie 
action,  and  Inr  judgment  perpetually  en- 
joined, from  diverting  or  in  anywise  inter- 
fering with  the  waters  flowing  from  the  tun- 
nels from  defendanta'  ditch  at  said  bead 
gate,  and  such  other  rdief  as  may  be  equi- 
table and  proper."  The  answer  to  the  cross 
complaint  admits  that  said  tunnels  were 
run,  but  denies  the  allegation  of  the  defend- 
ants that  they  have  taken  less  water  from 
Butterfleld  creek  than  the  amount  the  nat- 
ural flow  was  increased  b|y  the  water  coming 
in  from  said  tunnels.  It  is  also  al1^;ed  in 
said  answer  to  the  cross  complaint  that  aaid 
"tunnels  driven  by  defendants  intercepted 
waters  which  had  been  the  natural  sources 
of  supply  of  Butterfleld  creek;  that,  by  the 
construction  of  Butterfleld  tunnel,  well-de- 
fined channels  in  which  water  was  flowing 
to  springs  tributary  to  said  Butterfleld  creek 
were  intercepted,  and  the  waters  therein 
wrongfully  and  unlawfully  diverted  and  pre- 
ventra  from  continuing  in  said  channel, 
where  th^  had  been  flowing  for  a  great 
many  years,  thereby  cuttins  off  a  portion 
of  the  water  supply  of  said  plaintiff,  and 
depriving  it  and  its  stockholders  of  the  wa- 
ter to  which  they  were  entitled;  that  the 
Queen  tunnel  intercepted  waters  which  had 
from  beyond  the  memory  of  man  flowed  un- 
interruptedly and  continuously  into  Mid 
Butterneld  creek,  and  which  since  the  year 
1850  had  been  used  by  plaintiff's  grantors 
and  predecessors  in  interest  upon  their  lands 
as  set  forth  in  plaintiff's  complaint." 

The  only  flndings  of  the  trial  court  neces- 
sary to  be  considered,  in  a  decision  of  the 
case,  are  as  follows:  "Second.  In  or  about 
the  year  1862  various  settlers  upon  landa  in 
or  near  what  is  known  as  the  village  or  set- 
tlement of  Herriman,  in  Salt  Lake  county, 
Utah  (being  thirty  or  thirty-flve  in  num- 
ber, and  the  heads  of  families),  appropriat- 
ed for  beneficial  use  in  irrigating  tneir  lands 
all  the  waters  fiowing  in  Butterfleld  credc. 
at  the  point  of  diversion,  which  is  about  2 
miles  above  the  village  or  sditlement  of  Her- 
riman, and  the  lands  on  which  the  water 
was  used,  and  they  and  th^r  suocessors  in 
occupation  and  ii^«i;f^^^@,|;^^^)^use(l 
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■aid  waters  for  said  land;  that  the  persona 
entitled  to  the  use  of  said  waters  organized 
the  plaintiff  corporation  for  the  purpose  of 
controlling  the  use  and  distribntion  of  said 
waters  aoeording  to  the  Teapeetive  righta  of 
the  oorporatora  and  shareboldera,  and  eom- 
T^ed  to  it  Uie  said  waters  for  such  pur- 
poses* and  the  plaintiff  corporation  is  the 
owner  of,  and  represents  all  parties  bene- 
ficially interested  in  the  appropriatitm  of, 
said  waters,  and  the  use  thereof."  "Sixth. 
That  in  each  of  said  tunnels,  as  the  work 
progressed,  seepage  waters  from  the  adjoin- 
ing rocks  collected,  and  neither  of  the  tun- 
nda  out  or  diverted  the  waters  of  any  un- 
derground channel  or  watercourse,  or  divert- 
ed any  waters  except  those  percolating  in 
and  from  it«  mining  ground  by  natural  seep- 
age; that  considerable  streams  of  water 
were  thus  formed  in,  and  run  from,  said 
tunnels.  A  preponderance  of  the  testimony 
shows,  and  I  find,  that,  since  the  Queen  and 
Butterfteld  tunnels  were  made,  some  springs 
on  th*  northerly  side  of  Butterfteld  en&, 
and  near  the  bed  of  the  credc  and  its 
branches,  and  which  flowed  Into  the  creek 
and  its  branches,  liare  dried,  and  some  hare 
diminished  in  flow.  The  most  important  of 
these  are  1%  miles  from  the  line  of  the  tun- 
nels,  and  Uiey  were  not  the  outlet  of  any 
Bubsurface  watercourse  or  stream  having 
any  defined  channel  connecting  them  with 
or  Mctending  to  or  beneath  the  ground 
trough  which  said  tunnels  extend.  Seventh. 
That  the  said  Butterfteld  Mining  Company 
allowed  the  water  from  the  Butterfteld  and 
Queen  tunnels  to  run  into  the  Butterfteld 
creek,  but  without  any  intention  to  aban- 
don the  same  or  the  use  thereof,  but  with  in- 
tention to  take  the  same  from  the  creek,  and 
apply  the  same  to  any  beneficial  use." 
*^Teath.  That  in  the  year  1892.  and  follow- 
ing that  date,  the  defendants  other  than  the 
Butterfield  Minii^f  Company  have  occupied 
and  fenced  about  2.800  acres  of  land,  situ- 
ated from  1  to  4  miles  below  said  tunnels, 
and  procured  from  the  defendant  the  But- 
terfteld Mining  Company  the  right  to  use 
the  waters  of  said  tunnels  and  to  irrigate 
the  same,  and  about  the  year  1804  made  a 
head  gate  in  the  creek  about  2  miles  above 
where  plaintiff  diverts  its  waters,  and  from 
thence  a  ditch  to  their  lands,  and  from  that 
time  until  and  since  the  commencement  of 
this  suit  have  claimed  the  right  to  divert 
to  their  lands  the  waters  flowing  from  said 
tunnels,  except  so  much  thereof  as  was  lost 
by  seepa^  and  evaporation,  and  have  so 
used  a  part  of  said  waters.  Eleventh.  That 
nt  no  time  have  the  defendants,  or  any  of 
them,  means  of  said  head  gate,  which  is  the 
sune  head  gate  mentioned  in  the  complaint, 
and  ditch,  or  in  any  way,  diverted  more 
water  from  said  creek  than  was  added  to 
the  natural  flow  at  that  point  by  waters 
flowing  from  said  tunnel.  Twelfth.  The 
statements  of  facts  in  the  cross  complaint 
in  relation  to  the  development  of  water  in 
the  tunnels,  and  the  use  thereof  made  by  the . 
defendants,  and  the  manner  of  such  use,  are : 
auhstantially  true;  but  T  find  the  amount  of 
water  flowing  natural^  in  the  creek,  and 
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also  from  said  tunnels,  varies,  and  I  make 
no  finding  as  to  the  quantity  of  either."  As 
conclusions  of  law  the  following  finding 
were  made:  "First.  Tlmt  the  plaintiff  la 
entitled  to  all  the  watera  naturally  flowii^ 
in  Butterfteld  creek  at  a  point  where  it  di- 
verts the  same.  Second.  That  the  defend- 
ants have  not  diverted  any  waters  from  said 
creek  belonging  to  the  plaintiff,  or  which  it 
has  a  right  to  use.  Third.  That  the  defend- 
ants are  entitled  to  the  judgment  diamiss- 
ing  plaintiff's  complaint.  Fourth.  That  the 
duendants  are  entitled  to  the  Judgment  on 
their  croaa  cnn^lalnt  as  follows:  Adjudg- 
ing and  confirming  the  title  of  the  defend- 
ants the  Butterflem  Mining  Company  to  the 
waters  flowing  from  the  t^een  and  Butter- 
fteld tunnels,  and  the  right  of  said  company, 
its  licensees,  its  vendees,  and  the  other  de- 
fendants, to  divert  from  Butterfteld  creek,' 
at  the  head  gate  aforesaid,  and  perpetual- 
ly use,  84  per  cent  of  the  waters  flowing 
from  the  Butterfield  and  Queen  tunnels. 
Fifth.  That  a  commlaaioner  should  be  ap- 
pointed to  measure  the  waters  flowing  from 
said  tunnels,  and  to  establish  at  said  head 
gate,  where  the  same  is  diverted  by  the  de- 
fendants, suitable  appliances  and  means  for 
measuring  and  diverting  to  the  use  oi  the 
defendants  84  per  cent  of  the  waters  flowing 
from  said  tunnels.  Sixth.  That  upon  the  re- 
port of  said  commissioner,  if  confirmed  1^ 
the  court,  both  putiea  should  be  enjoinea 
from  interfering  with  the  fiow  of  the  waters 
of-  said  eredc  as  established  by  liim. 
Seventh.  That  in  case  either  party  claims, 
after  such  division,  that  the  amount  of  wa- 
ter flowing  from  said  tunnels  has  materially 
increased  or  decreased,  that  each  party  he  at 
liberty,  under  the  decree,  to  move  the  court 
for  an  order  directing  a  new  measurement 
thereof,  and  a  new  adjustment  of  tiie  divi- 
sion at  the  bead  gate,  at  the  expense  of  the 
party  applying,  and  for  a  supplemental  de- 
cree upon  the  report  of  its  confirmation. 
Eighth.  That  the  defendants  are  entitled  to 
judgment  for  the  costs  of  suit,  except  as  to 
the  proper  charges  and  expenses  of  the  com- 
missioner, which  should  be  fixed  by  the 
court,  and  paid  by  the  defendants."  A  de- 
cree, from  which  plaintiff  ap{»ealB,  was  en- 
tered on  the  cross  complaint,  in  accordance 
with  nid  conelusiona  of  law. 

The  e^'idence,  without  confiict,  establishea 
the  facts,  as  found  by  the  trial  court,  that 
plaintiff's  stockholders  as  early  as  1852  ap-  ■ 
proprlated  all  of  the  waters  of  Butterfteld 
credc  for  irrigation  and  domestic  purposes, 
and  continuea  to  use  the  same  in  their  in- 
dividual capacity  up  to  the  incorporation  of 
the  plaintiff,  when  they  transferred  their 
rights  to  the  plaintiff,  and  since  then  have 
ei^t^ed  the  use  of  said  water  as  stockhold- 
ers; that  the  defendants  about  the  year  1894 
erected  a  head  gate  in  the  natural  channel 
of  Butterfield  creek,  above  the  point  where 
plaintiff  diverts  its  water,  and  from  such 
head  gate,  through  a  ditch  dug  by  them,  or 
under  their  authority,  diverted  from  the 
natural  channel  of  said  creek  a  portion  of 
the  water  flowing  therein.  Upon  the  proof 
of  these  UBdiapubsd 


m 


Utab  ^rPBBiu  Conn. 


»  prima  fade  case,  and  the  burden  was  cast 
upon  the  defendants  to  show  by  deoieiTe 
wotrf  that  the  quantity  of  water  diverted 
by  than  fmu  the  natural  channel  of  said 
creek,  flowing  into  the  same  from  said  tun- 
nels, was  their  property,  that  th^  had  a 
right  to  divert  the  same,  and  that  they  did 
not  divert  more  than  belonged  to  them.  In 
the  case  of  Butte  CantU  d  Ditoh  Oo.  v. 
Vaughn,  11  Cal.  143,  153.  70  Am.  Dec.  769, 
watcur  from  an  artificial  ditch  was  turned 
by  its  owner  into  a  natural  watercourae, 
and  mingled  with  natural  water  of  the 
stream,  previously  appropriated  by  another, 
for  the  purpose  of  eondaeting  it,  in  the  nat- 
ural channel  of  said  stream,  to  another 
point,  to  be  there  taken  out  and  used.  The 
prior  appropriator  brought  an  action  for  the 
diversion  of  the  water,  and  Mr,  Justice 
Field,  in  the  decision  rendered  in  the  case, 
said:  "The  burden  of  proof  rests  with  the 
mrty  causing  the  mixture  [of  the  water]. 
He  must  show  clearly  to  what  portion  he  is 
entitled.  He  can  claim  only  such  portion 
as  is  established  by  decisive  proof.  The  en- 
forcement ut  his  nght  must  leave  the  oppo- 
site party  in  the  use  of  the  full  quantity 
to  which  he  was  originally  entitled."  In 
the  case  of  Wilcoir  v.  Hausch,  64  Cal.  461,  3 
Pac.  108,  an  action  by  the  owner  of  land 
was  instituted  to  restrain  the  defendants 
from  maintaining  a  dam  in  a  stream  run- 
ning through  the  land,  and  from  interfering 
with  the  flow  of  water.  The  defendants  ad- 
mitted the  construction  of  a  dam,  but  de- 
nied that  the  channel  was  a  natural  water- 
'courae,  and  alleged  that  the  water  was  con- 
ducted into  the  channel  by  them  from  a  for- 
«ign  source.  The  court  found  that  the 
stream  was  a  natural  wateroiurse,  and 
granted  a  perpetual  injunction.  The  court 
in  its  opimon,  said:  "If  It  be  conceded 
that,  as  against  a  riparian  owner  below,  a 
person  not  such  may  turn  into  a  natural 
stream  water  which  would  not  naturally 
flow  therein,  and  again  divert  the  quantity 
of  water  which  he  led  to  the  stream,  the 
fact  that  he  has  conducted  some  water  to  it 
will  not  authorize  bim  to  divert  all  the  wa- 
ter of  the  stream ;  and  it  is  tor  him  who  has 
thus  interfered  with  the  natural  flow  to  show 
that  he  has  not  taken  from  the  stream  more 
water  than  he  led  into  it.  Otherwise,  the 
plaintiff  riparian  proprietor  is  entitled  to 
an  injunction  prohibiting  the  diversion  of 
any  water.** 

The  defendant  corporation  having,  with- 
out the  consent  of  ptaintilT,  suffered  the  wa- 
ter from  said  timnels  to  flow  into  the  natu- 
ral channel  of  Butterfield  creek  and  com- 
mingle with  the  waters  of  the  stream  pre- 
viously appropriated  by  plaintiff,  it  assumed 
the  burden,  when  it  afterwards  claimed  the 
right  to  divert  any  portion  of  the  mingled 
water,  of  dearly  showing  the  quantity 
owned  by  it,  and  that  such  diversion  does 
not  diminish  the  quantity  of  water  previous- 
ly appropriated  by  the  plaintiff;  and.  if  the 
conditions  are  aueh  after  the  commingling 
of  the  water  that  that  fact  cannot  be  estab- 
lished, then  the  dtfoidants  must  lose  all 
li^t  to  divert  any  of  the  watar  flowing  im 
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the  natural  channel  In  said  credc,  for  it  is 
an  elementary  jprinciple,  firmly  established, 
that  one  who  without  consent,  intentional^ 
confounds  his  property  with  the  proper^  ot 
a  stranger,  though  th^  be  of  the  same  land, 
will  lose  tiie  whole,  nnlesa  he  can  prove  the 
true  quantity  belonging  to  blnaself,  JZofrtn- 
son  V.  Holt,  39  N.  H.  657,  79  Am.  Dec.  233- 
236,  cases  cited,  and  note.  See  also  numer- 
ous cases  in  note  to  Pulcifcr  v.  Page  (Me.) 
54  Am.  Dec  582 ;  Starr  v.  Winegar,  8  Hun, 
491;  2  Kent,  Com.  13th  ed.  364,  366;  Stwy, 
£q.  Jur.  S  468 ;  Story,  Baiim.  {  40. 

The  burden  of  making  such  proof  wma  on 
the  defendants  for  the  additional  reaaon 
that  the  decree  dismissed  plaintiff's  com- 
plaint, and  awarded  to  the  defendants  the 
relief  sought  by  them  in  the  cross  complaint. 
The  burden  of  proving  the  allegations  of  the 
cross  complaint,  necessary  to  entitle  the  de- 
fendants to  the  decree  rendered,  rested  upon 
them  in  the  same  manner  and  to  the  same 
extent  that  it  would  have  done  had  they  in- 
stituted an  original  action  to  obtain  (be  re- 
lief prayed  for  in  the  cross  complaint;  and 
as  proof  of  the  quantity  of  the  confused  wa- 
ter which  defendants  are  entitled  to,  if  any. 
and  that  only  such  quantity  is  being  di- 
verted by  them,  was  required,  under  the 
well-settled  principle  before  announced,  to 
Justify  the  decree,  if  there  has  been  a  fail- 
ure to  make  such  proof,  and  a  failure  to 
make  proper  findings  of  these  facts  hj  Out 
court,  it  follows  that  the  decree  is  erroneous, 
and  must  be  reversed,  under  plaintiff's  v 
ception  thereto. 

It  being  impracticable  to  accurately  meas- 
ure the  quantity  of  water  running  in  a  nat- 
ural or  artificial  channel,  we  do  hot  think 
the  defendants  are  required  to  prove  the 
quantity  with  aueh  nicety  as  to  show  the 
exact  number  of  miners'  inches  or  cubic  feet, 
but  must  show  such  an  approximation  to 
the  amount  as  to  make  it  clearly  appear 
that  the  diversion  does  not  materially  di- 
minish the  water  previously  appropriated 
by,  and  belonging  to,  the  plaintiff.  If  such 
an  approximation  is  not  ascertainable,  the 
plaintiff  is  entitied  to  all  of  the  water  in  the 
natural  channel  of  Butterfield  creek. 

The  court,  in  the  sixth  finding  of  facts, 
found  that  "neither  of  the  tunnels  cut  or 
diverted  the  waters  of  an^  underground 
channel  or  watercourse,  or  diverted  any  wa- 
ters except  those  percolating  in  and  from 
its  mining  ground  by  natural  seepage." 
The  second  and  fourth  findings  of  the  con- 
clusions of  law  have  no  other  basis  than  the 
facts  thus  found.  If  these  facts  are  sup- 
ported 1^  the  evidence,  then  the  oondnsiMt 
of  law  based  upcm  than  is  correct;  otboi^ 
wise,  both  of  said  conclusions,  and  the  de- 
cree made  in  pursuance  thereof,  are  errone- 
ous. The  testim<my  establishes,  beyond 
question,  that  numerous  springs  which  have 
constantly  flowed  and  discharged  into  But- 
terfield creek  and  its  tributaries  large  quan- 
tities of  water,  from  a  period  as  far  back  as 
thirty-eight  years  up  to  the  time  said  tun- 
nels were  run,  have  been,  ever  slnoe  aald 
tunnds  were  completed,  dried  up,  and  no 
longer  continn.  ^^,^,d|5.Ai@,o^[^. 
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On  this  branch  of  the  case  the  court  found, 
in  the  sixth  finding  of  facts,  before  quoted 
from,  that  "a  preponderance  of  the  testi- 
mony  shows,  and  I  find,  that,  since  the 
■Queen  and  Butterfield  tunnelB  were  made, 
some  springs  on  the  northerly  side  of  But- 
terfield creek  and  near  the  bed  of  the  creek 
and  its  branches,  and  which  flowed  into  the 
creelc  and  its  branches,  have  dried,  and  some 
have  diminished  in  flow.  The  most  import- 
ant of  these  are  1^  miles  from  the  line  of 
the  tunnels,  and  they  were  not  the  outlet  of 
any  subsurface  watercourse  or  stream  hav- 
ing any  defined  channel  eonnecting  them 
with  or  extending  to  or  beneath  the  ground 
through  which  said  tunnels  extend."  The 
last  sentence  just  quoted  from  said  finding, 
■and  the  portion  of  said  finding  before 
quoted,  are  not  consistent  with  the  first  sen- 
tence juat  quoted,  and  are  not  warranted  by 
'the  evidence.  There  was  no  testimony  tend- 
ing to  show  that  these  springs  were  dried 
up  from  ai^  othw  cause  than  the  running 
■of  said  tunnels.  Th^  had  been  known  to 
flow  continually  for  thirty-eight  years. 
Thqr  ceased  to  flow  when  said  tunnels  were 
driven  into  the  mountains  from  which  they 
issued.  By  common  experience,  we  know 
that  deep  tunnels  very  frequently  dry  up, 
not  only  the  springs  in  their  immediate  vi- 
«inity,  but  also  those  remotely  situated; 
that  such  results  only  follow  when  the  tun- 
nels cut  the  underground  channels  through 
which  the  veins  of  water  which  supply  the 
springs  flow,  llie  development  of  percolat- 
ing water  might  diminish  the  flow  of  springs 
in  the  vicinity  of  a  deep  tunnel,  because  the 
underground  channels  of  npringa  are  sup- 
plied by  percolation  of  water  from  the  sur- 
face, but  would  not  entirely  dry  them  m, — 
«speciall7  those  remotely  utuated.  from 
the  evidence  and  the  findings  that  a  number 
-of  springs  (the  evidence  showed  that  there 
were  about  thirteen  of  them),  which  pre- 
viously to  the  running  of  said  tunnels  had 
so  continuously  flowed  for  so  many  years, 
were  dried  up,  the  conclusion  is  irresistible 
that  said  tunnels  cut  the  undergroimd  chan- 
nels through  which  said  springs  were  sup- 
plied. This  being  so,  as  the  waters  which 
supplied  these  springs  were  diverted  from 
their  natural  channel  and  discharged  into 
the  natural  channel  of  Butterfield  creek  at 
a  different  point  than  the  one  at  which  they 
naturally  flowed  into  the  stream,  we  are 
-clearly  of  the  opinion  that  the  defendant 
company  did  not  acquire  a  right  to  any  of 
the  water  flowing  from  said  tunnels,  except 
such  as  was  developed  1^  percolation,  and 
that  the  plaintiff  reulns  the  right  to  all  the 
water  flowing  in  the  natural  channel  of  But- 
terfield creek,  diminished  only  to  the  extent 
-of  the  increase  of  the  quantity  of  water 
which  naturally  flowed  in  the  channel  of 
Butterfield  creek  before  said  tunnels  were 
run  and  said  springs  were  dried  up.  This 
right  of  plaintiff  is  not  affected  because  the 
underground  channels  of  said  springs  are 
not  traceable. 

Qneij:  If  a  tunnel  should  be  nui  a 
ftitj  in  the  proper  exercise  of  his  domimon 
mr  hi«  own  r«u  estate,  wUob  dries  up  the 
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springs  whose  channels  are  not '  traceable^ 
but  feeding  a  stream  the  waters  of  which 
had  previously  been  appropriated  by  an- 
other, and  the  water  of  the  tunnel  should  be 
discharged,  not  in  the  stream  but  at  a  point 
which  renders  it  impossible  to  restore  the 
same  to  the  stream,  would  not  these  facts 
present  an  instance  of  damnum  absque  in- 
juria? But  where  the  water  from  such  a 
tunnel  is  discharged  into  the  stream  pre- 
viously appropriated,  a  difi'erent  principle 
governs.  In  such  a  case  it  would  be  in- 
equitable to  deijrive  the  first  appropriator 
of  his  orinnal  rights,  and  allow  tne  defend- 
ants to  take  from  the  stream  the  waters  of 
the  springs  which  naturally  flowed  into  the 
same,  but  which,  on  account  of  the  tunnels, 
were  discharged  into  the  stream  at  a  point 
difi'erent  from  the  natural  flow. 

In  the  case  at  bar,  George  W.  Keel,  the 
manager  of  the  defendant  company,  testi- 
fied that  "the  two  tunnels  were  constructed 
for  mining  purposes,  and  we  never  thought 
of  obtaining  water  when  we  commenced  the 
tunnels."  So  that  the  preservation  of  plain- 
tiir's  original  rights  does  not  deprive  the 
defendant  company  of  any  benefit  to  obtain 
which  the  tunnels  were  run.  The  onus  of 
showing  such  increase  is  on  the  defendants. 
The  defendant  company  is  entitled  to  the 
use  of  such  increase,  in  carrying  out  the 
purposes  of  its  creation  as  a  corporation,  in 
any  manner  it  chooses,  and  in  doing  so  to 
use  the  natural  channel  of  Butterfield  creek 
to  conduct  such  increase  to  any  punt  where 
the  diversion  of  the  same  may  become  neces- 
sary. The  evidence  fails  to  show  the  amount 
of  such  increase,  if  there  is  any.  In  the 
twelfth  finding  the  trial  court  states  that 
"I  find  the  amount  of  water  flowing  nat- 
urally in  the  creek,  and  also  from  said  tun- 
nels, varies,  and  I  make  no  findings  as  to 
the  quantity  of  either."  The  court  in  the 
opinion  rendered  in  the  case,  and  which  is 
in  the  record,  on  this  subject  further  said: 
''There  is  a  conflict  in  the  evidence  as  to 
whether  the  water  from  these  tunnels  in- 
creased the  volume  of  water  in  Butterfield 
credi  during  the  dry  season;  that  is,  during 
the  months  of  July,  August  and  September. 
The  testimony  of  the  witnesses  for  the  plain- 
tiff, except  W,  H.  Freeman,  tends  to  show 
that  there  was  no  increase,  while  the  testi- 
mony of  the  witnesses  callc^i  for  the  defend- 
ants all  tends  to  show  that  the  fiow  or  vol- 
ume was  doubled.  I  cannot  find  from  the 
evidence,  definitely,  how  much  the  tunnel 
waters  have  increased  the  volume  of  water 
in  the  creek,  because  no  measurement  of  the 
creek  water  was  taken  before  the  tunnels 
were  made,  but  I  think  there  is  no  doubt 
that  there  has  been  a  considerable  increase 
of  the  volume  of  water  in  the  creek  at  all 
seasons  by  means  of  the  tunnels." 

It  follows  that  the  eleventh  finding  and 
that  part  of  the  sixth  in  which  it  is  found 
that  the  "said  springs  were  not  the  outlet 
of  any  subsurface  watercourse  or  stream 
having  any  defined  channel  cfmnecting  them 
with  or  extending  to  'or  beneath  the  ground 
through  which  sud  tunnels  extend**  are  er^ 
roneous,  and  are  not^«i,||g,JeQ^^^ 
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^rnnif^^  and  thftt  plaintiff*!  flix'*iiiF*-*<"lf  to 
tbem  cn  that  ground  are  well  tAken^  and 
that  the  decree  awarding  the  defendants  alt 
of  the  water  flowing  from  laid  tunnel  into 
Butterfield  creek,  except  16  per  cent,  de- 
ducted on  account  of  toes  by  evaporation, 
seepage,  and  waste,  is  erroneous. 

The  respondent  made  a  motion  to  strike 
out  of  the  record  appellant's  bill  of  excep- 
tions. It  appears  that  a  moUon  for  a  new 
trial  was  made  appellant  and  was  over- 
ruled. Bev.  Stat,  i  3286,  proridea  that  "a 
bill  of  exceptions  shall  in  all  cases  be  pre- 
pared, settled,  signed,  and  filed  within  nine- 
ty  days  after  the  entry  of  jud^ent, 
or   after    notice    of   the    same    if  the 


act!  on  were  tried  [by  the  eourt]  with- 
out a  jury,  or  after  the  determinatlfm  of  a. 
motion  for  a  new  trial."  The  bill  of  excep- 
tions in  this  case  was  prepared,  settled, 
signed,  and  duly  authenticated  by  the  trial 
court  within  ninety  days  after  the  motion- 
for  a  new  trial  was  overruled.  The  motion 
to  strike  out  the  same  is  therefore  denied. 
It  is  ordered  that  the  decree  of  the  court  be- 
low be  reoersed,  at  the  coat  of  defendants, 
and  that  the  eanae  be  remanded  for  a  nev- 
trial. 

Bwtek,  Ch.  and  SCeOwtr.  IHetriet 
Judg^  eoneor. 


MISSOURI  SUPREME  COURT. 


KANSAS  *  TEXAS   GOAL  RAILWAY, 
Plff.  iM  Err., 

V. 

NOBTHWESTERK  COAL  ft  MININa  OOH- 
PAlfYetal. 

(  Mo  > 

I4  A  vmllvo«4  •(  «  revalwlr  •■«maiM« 
and  abartered  railroad  eompaajr  la  a 
vnbllo  vAllrond  for  whicb  the  power  of 
eminent  donulD  majr  be  exercised,  notwlth- 
atandlDs  tbe  fact  that  the  road  U  short  and 
ballt  chiefly  for  the  purpose  of  conveying  the 
product  of  s  coal  company  which  Is  composed 
of  substantially  the  same  persona  that  organ- 
ised the  railroad  company,  since  the  railroad 
company,  nnder  Const,  art  IS,  |  14,  will  be 
a  common  carrier  obliged  to  esrve  all  people 
alike. 

a.  Tbe  rlsrlit  of  a  railroad  company 
orffaalaed  ehlefly  for  the  beneflt  of  a 
eoal  eoaipanr*  to  condemn  laod  tor  tbe 
road.  Is  not  precluded  by  BeT.  Btat.  1889,  I 
1119,  giving  the  coal  company  the  rigbt  to 
have  a  switch  coooectlon  witb  an  existing 
railroad,  and  ||  9559  and  9560,  providing  for 
the  oonstnictloB  of  a  tramwqr  for  such  coal. 

8.  Tbe  eeleotlon  by  •  vallroBd  eoaspa- 
ny  of  tbe  loeatlom  of  Its  proposed 
road  being  given  by  statute  to  snch  compa- 
ny, the  court  has  no  right  to  deny  the  exer- 
cise of  tiie  power  of  emlneot  domain  to  con- 
demn sncb  rIgbt  of  way  becanae  It  thinks 
some  other  location  Is  as  good  or  better. 

4.  Land  ased  by  a  lulnlnv  eorporatlon 
for  railroad  psrposes  without  charter  an- 
thorlty  Is  not  within  the  proteetlm  of  Rev. 
Btat.  1889,  I  2741,  declaring  that  the  rl^t 
to  appropriate  for  a  railroad  lands  held  by 
any  corporation  shall  be  limited  to  such  nse 
as  shall  not  materially  Interfere  with  tbe 
uses  to  which  the  corporation  holding  the 
land  Is  authorised  to  pat  It. 


NoTB. — There  are  earlier  authorities  In  this 
series  on  the  question  of  the  right  to  exercise 
eminent  domain  for  a  railroad  which  Is  chiefly 
for  the  advantage  of  a  private  business  as  fol- 
lows :  Butte,  A.  ft  P.  R.  Co.  v.  Montana  TTnlon 
R.  Co.  (Monti  81  L.  R.  A.  898  (wbldi  refers 
to  a  railroad  tor  the  beneflt  of  private  mines 
and  ore  houses)  :  Bridal  Veil  Lumbering  Co.  v. 
Johnson  (Or.)  34  L.  R.  A.  368  (railroad  for 
lumber  business) ;  Kettle  River  B.  Co.  v.  East- 
61  L.  R.  A. 


5.  Condemnatioa  of  tbe  l«nd  of  ft  eoal' 
eompaay  for  a  railroad  traolc*  al- 
though Its  use  tor  railroad  pgrpoees- 
would  materially  iDtwfere  with  the  coal  com- 
pany's authorised  use  of  Its  land  for  mla- 
Ing  purposes.  Is  not  precluded  by  Rev.  Stat. 
1889,  i  2741,  declaring  that  the  right  to  ap- 
propriate for  a  railroad  lands  held  by  aoy 
corporation  shall  be  limited  to  each  ass  ss 
shall  not  uiaterlally  Intufere  with  tbe  naes- 
to  which  the  corporation  holding  the  land  is- 
autbortxed  to  put  It. 

6.  Covrla  Ib  OBalMeKt-doaaftlB  eaaes- 
mmmt  deal  vrltb  tb«  •aftdttlona  Ibat 
exist  at  the  time  the  condemnation  !■  asked, 
and  cannot  take  Into  account  conditions  thst 
may  or  may  not  arise  or  be  created  thereafter. 

(Bwveti,  Oh.  J.,  and  raUfoat  and  Oanttt 
Mseafc) 

(October  Terao.  190%) 

ERROR  to  the  Circuit  Court  for  Macon 
County  to  reriew  a  judgment  in  favor 
of  defendants  in  a  proceediog  to  condemn  s. 
right  of  way  for  the  construction  of  a  rail- 
road. Aerci'sed. 
The  facts  are  stated  in  the  opinions. 
Mr.  Adlel  Sherwood,  for  plaintiff  in  er- 
ror; 

So  far  as  concerns  railroads,  there  is  no 
question  for  the  courts  to  determine,  for  the- 
same  power  which  declares  that  what  is  a 
public  use  shall  be  a  judicial  question  alsO' 
aeclares  that  a  use  for  railroad  purpfises  ib 
a  public  use. 

Thompson  v.  Chicago,  8.  F,  d  O.  R.  Co. 
no  Mo.  147,  19  S.  W.  77. 

Coni'ts  will  take  jndicial  notice  that  the- 
taking  of  private  property  for  a  railway 
Is  a  taking  for  public  use. 

ern  R.  Co.  (Hlno.)  «  L.  B.  A.  Ill  (railroad  to 
Rtone  quarry). 

Ab  to  exercise  of  power  of  eminent  domain 
tor  railroad  terminal,  see  Ryan  v.  Lontsvltle  k' 
N.  Terminal  Co.  (Tenn.)  45  L.  B.  A.  303. 

As  to  cottdemnatlmi  for  railroad  addlngs  to> 
private  establishments,  see  St.  Louis,  I.  M.  ft. 
S.  B.  Co.  V.  Petty  (Ark.)  20  L.  B.  A.  484,  aadi 
note; 
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Watther  Warner,  25  Mo.  277 ;  Thomp- 
son T.  Oh4eaao,  B.  F.  A  0.  R.  Co.  110  Uo. 
147,  10  S.  W.  77;  DMb9M  t.  Tenwiaon,  27 
Ho.  873. 

Whether  a  vn^Kwed  raad  will  subiervD 
the  public  need  or  conTenience  Is  a  question 
for  the  l^sUtUT^  and  not  for  tbe  judiciary. 

Shermam  v.  Bviekt  82  Cal.  241,  91  Am. 
Dec.  S77. 

Discretion  is  vested  in  the  ofBcers  of  a 
corporation  possessing  the  power,  to  flx  the 
location  of  the  line  of  improvement. 

Colorado  B.  R.  Oo.  Vnwn  P.  R.  Co.  41 
Fed.  Rep.  208;  O'ffarv  T.  Chioago,  M.  d  Hi, 
R.  Co.  m  ill.  ISl,  28  N.  K  923;  Btruthera 
V.  Dunkirk,  W.  4  P.  R.  Co.  87  Pa.  282; 
Ford  V.  Chicago  d  N.  W.  R.  Oo.  14  Wis.  609, 
SO  Am.  Dec.  7S1;  Contra  Coaia  Coal  Minea 
R.  Co.  V.  Uuaa,  23  Cal.  323 ;  Bohmidt  v.  Dene- 
more,  42  Mo.  223 ;  Deitrioha  v.  Lincoln  d  N. 
W.  R.  Co.  13  Neb.  361,  13  .N.  W.  624;  Re 
Boaton  d  A.  R.  Co.  S3  N.  T.  674;  Btookton 
AD.R.  Oo.  T.  Brovm,  9  H.  L.  Gas.  248;  Sew 
York  CdB.B.  R.  Co.  T.  U«Uropolitan  Oat- 
Ught  Oo.  6  Hun,  201,  63  N.  Y.  32S;  Chicago 
dW.I.R.  Oo.     Dunbar,  100  III.  112. 

The  owner  of  land  devoted  to  private  use 
cannot  question  the  selectiOD  of  his  property. 

Coffman  v.  Griffin,  17  W.  Va.  178. 

Nor  can  he  show  that  anothsr  location 
would  be  less  harmfuL 

Haw  York  d  B.  R,  Oo.  t.  Young,  83  Pa. 
176;  Bvcrafietd  r.  UidauaaeK  B.  Oo.  8  De  O. 
A  J.  286;  St.  XouM,  U.  d  K.  City  B.  Oo.  t. 
J?anni&a(  Cnion  Depot  Co,  126  llo.  82,  28 
8.  W.  483. 

The  courts  will  hold  the  use  public,  un- 
less it  manifestly  has  no  tendency  to  pro- 
mote such  use. 

Welton  V.  Dw.V3on,  38  Neb.  767,  22  L.  K. 

A.  496,  67  N.  W.  650. 

When  the  use  is  public,  the  judiciary  can- 
not inquire  into  the  necessity  or  propriety 
of  exemsing  the  right  of  eminent  domain. 

Chicago,  R.  I.  d  P.  R.  Co.  v.  hake,  71  III. 
333. 

The  tost  of  what  constitutes  a  public  use 
Is  the  following:  Will  al'  persons  upon  de- 
mand be  served  bjr  &  corporation  which 
claims  to  be  fulfllhng  a  public  purpose  or 
use,  and  upon  refusal  can  th^  enforce  that 
demand  in  the  courts! 

Famer  v.  If artin,  21  W.  Va.  634 ;  Buaque- 
hanna  Canal  Co.  v.  Bonham,  9  Watts  &  S. 
27,  42  Am.  Dec.  315;  Wood  v.  Bedford  & 

B.  R.  Co.  8  Phila.  94;  Re  New  York,  L.  d 
W.  R.  Co.  90  N.  Y.  12,  1  N.  E.  27 ;  Colorado 
B.  R.  Co.  V.  Onion  P.  R.  Co.  41  Fed.  Rep. 
298;  Mills,  Em.  Dom.  |  14;  State,  De  Oamp, 
Proaeofitor,  v.  Hibemia  Underground  R.  Oo. 
47  N.  J.  L.  44 ;  Portage  Ttep.  Bd.  of  Health 
y.  Van  Boeeen,  87  Mich.  533,  14  L.  R.  A. 
114,  49  N.  W.  894;  Bonaparte  v.  Camden  d 
A.  R.  Co.  Baldw.  205,  Fed.  Cas.  No.  1,617; 
Twelfth  Street  Market  Go.  v.  Philadelphia 
d  R.  Terminal  R.  Co.  142  Pa.  680,  21  Atl. 
902,  989 ;  Kettle  River  K.  Co.  v.  Eaatem  R. 
Co.  41  Minn.  461,  6  L.  K.  A.  Ill,  43  N.  W. 
469;  Belcher  Sugar  Ref.  Oo.  T.  St.  Louia 
Oratn  Binator  Oo.  82  Mo.  121 ;  Lumhard 
Btaama,  4  Cosh.  60. 

If  all  of  the  pet^le  of  a  state,  or  all  of  the 
MI<.B.A. 


people  of  a  small  community,  have  the  righb 
to  demand  and  receive  service  wltich  the  cor- 
poration holds  itself  out  to  the  public  as 
intending  aud  able  to  furnish,  then  tbe  use 
or  purpose  is  a  public  use,  notwithstanding 
the  fact  Uiat  but  a  small  portion  of  tho 
people  of  a  state,  or  but  one  or  two  people 
in  a  small  community,  derire  to  avail  them- 
selves of  the  privilege. 

Talbot  V.  Hudson,  16  Gray,  417;  Colorado. 
E.  R.  Co.  V.  Union  P.  R.  Co.  41  Fed.  Hep. 
297;  Contra  Goata  Coal  Minea  R.  Co.  v. 
Moaa,  23  Cal.  323;  State,  De  Camp,  Proaecu- 
tor,  V.  Hibei-nia  Undergrtnmd  R.  Oo.  47  N. 
J.  L.  43;  Bloomfleld  d  R.  Natural  Oaalight 
Oo.  V.  Rickardaon,  63  Barb.  437 ;  i^'annm^  v. 
Oittiland  (Or.)  61  Pac.  636;  HartuxU  v. 
Arm8(ronj7,  19  Barb.  166;  Aldridge  v.  Tua- 
oumbia,  C.  d  D.  R.  Oo.  2  Stew.  &  P.  (Ala.) 
109,  23  Am.  Dec.  307 ;  Oilmer  v.  Lime  Point, 
18  Cal.  229;  Goater  v.  Tide  Water  Co.  18  N. 
J.  £q.  54;  O'ReHey  v.  Kankakee  Vallej/- 
Dratnmo  Co.  88  Ind.  169 ;  Riohe  v.  Bar  Har- 
bor Water  Co.  76  Me.  01;  Phillipa  v.  Wat- 
aon,  63  Towa,  28,  18  N.  W.  659;  Nationai 
Docka  R.  Oo.  T.  Central  R.  Co.  32  N.  J.  Eq.. 
7uo;  Chicago,  B.  &  N.  R.  Co,  v.  Porter,  43. 
Minn.  527,  46  N.  W.  75;  Roaa  v.  Davis,  97 
Ind.  79;  lAndaay  Irrig.  Co.  v.  Mehrtena,  97 
Cal.  676,  32  Pac.  802;  Pooantioo  Waterworks 
Oo.  V.  Bird,  130  N.  Y.  249,  29  N.  E.  246; 
tfiller  V.  Craig,  11  N.  J.  Eq.  176;  See^  v. 
Sebastian,  4  Or.  27. 

Public  use  and  public  convenience  are  in^ 
terchangeable  terms. 

Pittsburgh  v.  Scott,  1  Fa.  St.  309 ;  Talbot 
V.  Hudson,  16  Gray,  417. 

The  term  "public  use"  is  flexible,  and  not 
limited  to  uses  known  at  the  time  a  state- 
constitution  was  adopted.  All  useful  im- 
provements be  encourSABd  the  exer- 
cise of  eminent  domain.  Any  use  of  anr- 
thing  which  will  satisfy  a  reasonable  public 
demand  for  facilities  of  travel,  for  trans- 
mi  sei  on  of  intelligence,  or  of  commodities, 
would  be  a  public  use. 

State,  Trenton  d  N.  B.  Tump.  Co.,  Prose- 
cutora,  V.  American  d  E.  Commercial  Newa 
Co.  43  N.  J.  L.  884 ;  Concord  R.  Co.  v.  Qree- 
ly,  17  N.U.47;WewOn«aii«.  jr.  <£r.  A.  Co. V. 
Southern  d  A.  Teleg.  Oo.  63  Ala.  211 ;  Day- 
ton Oold  d  B.  Min.  Co.  v.  Beawell,  11  Nev. 
394;'  Pulton  <C  H.  Irrig.  Canal  d  Land  Oo. 
V.  Farmers  d  Jf.  Irrig.  d  Land  Oo.  45  Neb. 
884,  29  L.  B.  A.  853,  64  N.  W.  343;  Talbot 
V.  Hudson,  16  Gray,  417;  Township  Bd.  of 
Edu.  V.  Backmann,  48  Mo.  243;  Cape  Oirar- 
deau  d  B.  Macadamized  d  Oravel  Road  Co. 
V.  Renfroe,  58  Mo.  265;  Lafayette  PL  Road 
Co.  T.  New  Albany  d  S.  B.  Co,  18  Ind.  90,  74 
Am.  Dec.  240;  Higginson  v.  Nahant,  11 
Allen,  530;  Southwest  Pennsylvania  Pipe 
Lines  V.  Directors  of  Poor,  1  Pa.  Co,  Ct. 
460;  ifownt  Washington  Rmd  Co.'s  Petition, 
35  N.  H.  134;  Baloh  v.  Eaaea  County  Comra. 
103  Mass.  106;  St.  Louia  County  Ct.  v.  Oris- 
wold,  58  Mo.  175;  Re  Towanda  Bridge  Co. 
91  Pa.  216;  Oommiasioners  of  Parks  and 
Boulevards  v.  Uoeata,  91  Mich.  149,  61  N. 
W.  903;  JETonsas  Oity  T.  Ward,  134  Mo.  172, 
86  S.  W.  000;  Ba»en  r.  Eaaea  Qp.  12  Cnsh, 
476;  Re  United  S'-'fffglMy  G^gfe" 
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ing  V.  Baldwin,  4  Wend.  667,  21  Aju.  Dec 
168;  Willyaid  v.  Hamilton,  7  Ohio,  pt.  2. 
p.  Ill,  30  Am.  Dec.  185;  Re  Townaend,  3U 
N.  y.  171;  Chesapeake  A  O,  OaniU  Co.  T. 
Key,  3  Cranch  C,  C.  599,  Fed.  Caa.  No.  2,- 
649;  JCe  Main  d  H.  Street  Canal,  60  How. 
Pr.  70;  Morria  Canal  d  Bkg.  Co.  v.  State,  24 
N.  J.  li.  62;  Chicago  Dock  d  Canal  Co.  v. 
Oarrity.  115  HI.  155,  3  N.  E.  448;  Atty.  Oen. 
V.  Ediaon  Telephone  Co.  L.  R.  6  Q.  B.  Div. 
244;  YorK  Telephone  Co.  v.  Keeaey,  6  Pa. 
Dist.  B.  366;  West  Virginia  Trantp.  Co.  t. 
Volcanic  Oil  &  Coal  Co.  6  W.  Va.  382;  Con- 
sumers' Gas  Trust  Co.  v.  Btintsinger,  14  Ind. 
App.  16G,  42  N.  £.  640;  Pittsburgh's  Ap- 
peal, 115  Fa.  4.  7  Atl.  778;  Bloomfield  d  R. 
Natural  Qaslight  Co.  v.  Richardson,  63  Barb. 
437 ;  State  em  rel.  Corunn  v.  Indiana  d  0. 
Oil,  Gas  d  .Min.  Co.  120  Ind.  681,  6  L.  R.  A. 
679,  22  N.  £.  778;  Johnston  t.  People's 
NaturtU  Oas  Co.  (Pa.)  6  Cent.  Bep.  664; 
Oury  T.  Goodwin  (Ariz.)  26  Pae.  376;  San 
liuis  Land,  Canal  d  Improv.  Co.  v.  Kenil- 
worth  Canal  Go.  3  Colo.  App.  244,  32  Pac. 
860;  Liehcrman  v.  Chicago  d  8.  8.  Rapid 
Transit  R.  Co.  141  111.  140,  30  N.  E.  544; 
Chicago,  B.  d  Q.  R.  Co.  v.  Wilson,  17  111. 
123;  Hannibal  d  St.  J.  R.  Co.  v.  Muder,  49 
Mo.  165;  Virginia  d  T.  R.  Co.  v.  Elliott,  5 
Kev.  368;  Slate,  Camden  d  A.  R.  d  Transp. 
Co.,  Prosecutors,  v.  Mansfield  Comrs.  2o  N. 
J.  L.  510,  57  Am.  Dec.  409;  Southern  P.  R. 
Co.  V.  Raymond,  63  Cal.  223;  Kew  York  C. 
d  H.  R.  H.  Co.  V.  Metropolitan  Gaslight  Co. 
6  Hun,  201,  63  N.  Y.  326;  Boyd  v.  NegUy,  40 
Pa.  377 ;  Phillips  v.  Watson,  63  Iowa,  28,  18 
N.  W.  659;  Stale,  De  Camp,  Prosecutor,  v. 
Hibernia  Underground  R.  Co.  47  N.  J.  L.  43, 
618,  4  At).  318;  Ra  New  York  C.  A  E.  R.  R. 
Co.  77  N.  Y.  248;  Eldridge  t.  Smith,  34  Vt. 
484 ;  Rensselaer  d  8.  R.  Co.  v.  Davis,  43  N. 
Y.  137;  Fisher  v.  Chicago  d  8.  R.  Co.  iOi 
111.  323;  Reusch  v.  Chicago,  B.  d  Q.  R.  Co. 
67  Iowa,  087,  11  N.  W.  647;  United  States 
V.  Oregon  R.  d  Nav.  Co.  9  Sawy.  61,  16  Fed. 
Rep.  524;  Haldeman  v.  Pennsylvania  C.  R. 
Co.  50  Pa.  425;  Bowman  v.  Wathen,  i  Mc- 
Lean, 376,  Fed.  Cm.  Ho.  1,740;  Arnold  t. 
Covington  d  C.  Bridge  Co.  1  Duv.  872; 
Young  V.  Buckingham,  5  Ohio,  485;  St. 
Louis  V.  8t.  Louis  Gaslight  Co.  70  Mo.  69 ; 
Egyptian  Levee  Co.  v.  Hardin,  27  Mo.  495, 
72  Am.  De«.  276;  Mithoff  v.  CarroUton,  12 
La.  Ann.  185;  Cottrill  v.  Myrick,  12  Me. 
222;  Muglcr  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Rep.  273;  Anderson  t. 
Kerns  Draining  Co.  14  Ind.  109,  77  Am.  Dec. 
US;  Pattei-aon  v.  Miasissippi  d  R.  River 
Boom  Co.  3  Dill.  465,  Fed.  Caa.  No.  10,829; 
98  U.  S.  403,  25  L.  ed.  206;  Cotton  v.  Missis- 
sippi d  R.  River  Boom  Co.  22  Minn.  372; 
Re  Burns,  155  N.  Y.  23,  49  N.  K.  246;  Joplin 
Co7>soL  Min.  Co.  v.  Joplin,  124  Mo.  129,  27 
S.  W.  406;  Hildreth  v.  Lowell,  11  Gray,  345; 
Lumbard  v.  Stearns,  4  Cueh.  60;  Wayland 
r.  Middlesex  County  Comrs.  4  Gray,  600j 
Fleming's  Appeal,  66  Pa.  444;  Overman  Sti- 
ver Min.  Co.  V.  Corcoran,  16  Ner.  147; 
PhilUps  T.  Watson,  63  low*,  28,  18  N.'  W. 
658;  Hand  Gold  Min.  Co.  v.  Parker,  69  Ga. 
410;  Belcher  Sugar  Ref.  Co.  v.  8t.  Louia 
Grain  Elevator  Co.  10  Mo.  App.  401 ;  IlKnoi* 
61  L.R.  A. 


d  8t.  L.  R.  d  Canal  Co.  v.  8t.  Louia,  2  Dill. 
70,  Fed.  Cas.  No.  7,007;  Pearson  t.  Joknaon, 
64  llisa.  260;  Pitt^rgh  v.  Seott,  1  Fk.  St. 
309 ;  New  Central  Coal  Co.  T.  Qwrg^a  Creek 
Coal  d  I.  Co.  37  Md.  637 ;  Ryan  t.  LouivpiOe 
d  N.  Terminal  Co.  102  Tenn.  Ill,  46  L.  £. 
A.  303,  50  S.  W.  744;  Lyon  y.  McDonaB,  78 
Tex.  71,  9  L.  R.  A.  295,  14  S.  W.  261; 
Tuelfth  Street  Market  Co.  v.  Philadelphia 
d  R.  Terminal  R.  Co.  142  Fk.  680,  21  Ati. 
002,  089;  Re  Oirard  College  Grounds,  10 
Phi  la.  146;  University  of  Minnesota  r.  St. 
Paul  dN.P.R.  Co.  86  Minn.  447,  81  N.  W. 
936 ;  Chicago  d  N.  W.  R.  Co.  v.  Chicago,  140 
111.  308,  29  N.  E.  1109;  Chicago,  B.  d  Q.  R. 
Co.  V.  Chicago,  140  111.  467,  37  N.  £.  78,  166 
U.  S.  226,  41  L.  ed.  879,  17  Sup.  Ct.  Rep. 
581;  Lewie,  Em.  Dom.  S  266;  Lake  Shore  d 
M.  8.  R.  Co.  V.  Chicago,  148  lU.  609,  37  N. 
E.  88,  91 ;  Chicago  d  N.  W.  R.  Co.  t.  Chicago, 
151  111.  348,  37  N.  E.  842;  /Jlmoi*  O.  S.  Co. 
V.  Chicago,  188  til.  468,  28  K.  E.  740;  Lake 
Sfwre  d  .K.  8.  R.  Co.  Cincinnati,  8.  d  C. 
K.  Co.  30  Ohio  St.  604 ;  Chicago  d  A.  R.  Co. 
V.  Joliet,  L.dA.R.  Co.  105  111.  3S8,  44  Am. 
Rep.  799 ;  Chicago,  R.  I.  d  P.  R.  Co.  v.  Lake, 
71  111.  333;  Lake  Shore  d  M.  8.  R.  Co.  v.  Chi- 
cago d  W.  /.  R.  Co.  97  III.  606;  Little  Miamn 
a}id  Columbus  d  X.  R.  Cos.  v.  Dayton,23  Ohio 
St.  310;  Delaware  d  H.  Canal  Co.  v.  White- 
haU,  90  N.  Y.  21;  Illinois  C.  R.  Co.  v.  Chi- 
cago, 141  111.  586,  17  L.  R.  A.  530,  30  N.  K. 
1044 ;  Lake  Shore  d  M.  8.  R.  Co.  v.  Chicago, 
151  111.  359,  37  N.  E.880;  Albany  Northern 
R.  Co.  v.  Brovmell,  24  N.  Y.  345;  Boston  d 
A.  R.  Co.  V.  Oreen^ush,  52  N.  Y.  510;  Kan- 
sas City  Suburban  Belt  R.  Co.  v.  Kansas 
City,  St.  L.  d  C.  R.  Co.  118  Mo.  599,  24  S. 
W.  478;  Kev.  Stat.  1889,  S  2543;  Rev.  Stat. 
1699,  S  1035. 

Priv-nte  property  taken  for  a  highway  is 
tuken  for  a  public  use,  though  the  highway 
acooniiiiodates  but  a  single  family. 

Lewis  V.  Wasfttnj/ton,  5  Gratt.  265;  ^6- 
erts  v.  Williams,  15  Ark.  43;  Paine  v.  Lei- 
cester, 22V  t.^U;  Drakev.  Cloy,  Sneed  (Ky.) 
139;  Johnson  v.  Clayton  County  Supers.  61 
Iowa,  89,  15  K.  W.  856;  Pagelt  v.  Oaks,  64 
Iowa,  198,  19  N.  W.  905. 

Or  though  it  he  a  mere  cul  de  sac. 

achats  V.  Pfeil,  56  Wis.  429,  14  N.  W.  028; 
People  V.  Van  Alstyne,  3  Keyes,  35;  Sheaff 
V.  People,  87  111.  189;  Fanning  v.  Oilliland 
(Or.)  61  Pac.  636;  Masters  T.  McHolland, 
12  Kan.  17. 

When  it  is  determined  that  a  taking  for 
railroad  purposes  is  a  public  us^  the  fact 
that  some  oi  the  stoCkhoIderB  of  the  plain- 
tiiT  cmnpany  ar«  the  same  as  those  of  the 
Kansas  a.  Texas  Coal  Company,  which  com- 
pany owns  large  tracts  of  lands  underlaid 
with  coal,  over  some  or  all  of  whidi  the  pro- 
jected road  will  run,  makes  no  difference, 
and  evidence  thereof  is  not  a4mi3aible,  as 
the  essentials  of  the  legai  test  hare  been  met, 
and  discussion  is  at  an  end. 

Colorado  E.  R.  Co.  t.  Union  P.  R.  Oo.  41 
Fed.  Rep.  283;  State,  De  Camp,  Proeeoutor, 
V.  Hibernia  Underground  R.  Co.  47  K.  J.  Ll 
44 ;  Contra  Costa  Coal  Mines  R.  Oo.  r.  Moee^ 
23  Cal.  324. 

The  f&ct  that  a  owporatkH^  Db4ntitf  ift  a 
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cODdemnation  [woceeding,  ia  a  corporation 
de  facto,  and  not  de  jure;  or  that  advantage 
of  the  corporation  laws  has  been  taken  by  its 
pfMnotere  for  tbeir  own  private  purpoaes, 
whereby  aucb  lawa  are  abused;  or  that  the 
<»rporaU(ni  1^  defectively  orgamzed  and 
hence  has  no  l^;al  capacity  to  sue, — are  ques- 
tiona  for  the  state  in  a  quo  warranto  pro- 
ceeding, and  cannot  be  raised  in,a  condemna- 
tion siiit  by  answer,  or  between  private  par- 
ties in  chancery. 

Catholic  Church  v.  Tohbein,  82  Mo.  418; 
I^ineh  v.  VUman,  105  Mo.  255,  16  S.  W.  863; 
Crcnahaw  t.  Ullman,  113  Mo.  633,  20  S.  W. 
1077 ;  Aurora  A  0.  R.  Co.  v.  ir<U«r«  66  Ind. 
88 ;  Aurora  d  0.  R.  Co.  v.  Lawrenoeburgh,  56 
Ind.  80 ;  National  Dooka  R.  Co.  v.  Central  R. 
Co.  32  N.  J.  Eq.  75B;Henry  v.  Centralia  A  C. 
R.  Co.  121  111.  266,  12  N.  E.  744;  Brown  v. 
Calumet  River  R.  Co.  126  111.  664,  18  H.  E. 
283;  King  v.  Piuntore,  3  T.  R.  199;  Rea  v. 
Carmarthen,  2  Burr.  809 ;  State  v.  Paterson 
A  B.  Tump.  Co.  21  N.  J.  L.  9;  Atty.  Qen. 
«0  rel.  Ptttee  v.  Stevens,  1  N.  J.  Eq.  369,  22 
Am.  Dec  620;  Oooley,  Const.  lam,  5th  ed. 
311. 

If  Rev.  SUt.  1889,  S  2741,  does  apply  to 
■every  conceivable  kind  of  corporation  organ- 
ized under  the  laws  of  this  state,  or  any  oth- 
«r  state,  territory,  or  country  which  may 
own  property  in  Uiis  state,  then  said  section 
is  void  as  a  limitation  upon  the  power  of 
eminent  domain  because  in  violation  of  {  4, 
art.  12,  of  the  Missouri  Constitution. 

Tliomas  v.  Wabaah,  8t.  L.  &  P.  R.  Go.  7  L. 
XL  A.  145,  40  Fed.  Rep.  126;  8t.  Louis,  H.  A 
K.  City  R.  Co.  V.  Hannibal  Union  Depot  Co, 
125  Mo.  92.  28  S.  W.  483;  Kansas  City  v. 
Marsh  Oil  Co.  140  Mo.  458,  41  S.  W.  043; 
Kansas  City  Suburban  Belt  R.  Co.  v.  Kansas 
City,  St.  L.AO.R.  Oo.  118  Mo.  699,  24  S.  W. 
478;  Kansas  City  A  8.  B.  R.  Co.  v.  Kansas 
City  A  S.  W.  R.  Co.  129  Mo.  62,  31  S.  W. 
451 ;  Kansas  City  v.  Vineyard,  128  Mo.  75, 
30  S.  W.  326;  Twelfth  Street  Market  Co.  v. 
Philadelphia  A  R.  Terminal  R.  Co.  142  Pa. 
■680,  21  AU.  902,  989. 

A  corporation,  though  organized  for  pri- 
vate gain,  may  exercise  the  power  of  eminent 
domain,  if  the  use  be  publio. 

heisse  V.  8t.  Louis  A  I.  M.  B.  Oo.  2  Mo. 
App.  105;  North  Missouri  R.  Oo.  v.  Qott,  25 
M!o.  540. 

Enterprises  using  the  power  of  eminent 
domain  are  often  of  private  benefit.  When 
capable  of  furthering  a  public  nee  the  pri- 
vate beneSt  is  immaterial. 

Talbot  V.  Hudson,  16  Gray,  417;  Moore  v. 
Sanford,  161  Mass.  285,  7  L.  R.  A.  161.  24  N. 
£.  323;  South  Chicago  R.  Co.  v.  Dia>,  109  111. 
437 ;  State,  Kean,  Prosecutor,  v.  Eliaaheth, 
M  N.  J.  L.  4C2,  24  Atl.  495;  Broton  v.  Seat- 
*y,  34  Miss.  227,  69  Am.  Dec.  389;  Valley 
City  Salt  Co.  v.  Brown,  7  W.  Va.  191 ;  Blood- 
oood  V.  Mohawk  A  H.  Rivers  B.  Co.  18 
Wend.  9,  31  Am.  Dec  313. 

To  defeat  a  proceeding  to  appropriate  land 
ior  a  railroad,  it  is  not  competent  for  the 
landowner  to  prove  that  the  corporators  pro- 
•oared  the  incorporation  for  uieir  private 
purposea  merely,  and  an  counddng  tiw  cor- 
ponto  priTU«fM  1b  abase  of  the  law,  or  tiiat 
41L.R.A. 


there  is  no  public  necessity  for  the  road ; 
compliance  with  statute  authorizing  inoorpo- 
ra1»^  is  a  Iq^lative  declaration  of  neoes- 
sity. 

Powers  V.  Mazclton  A  L.  B.  Oo.  33  Ohio 
St  429;  St.  Louis,  H.  A  K.  City  B.  Oo.  v. 
Hannibal  Union  Depot  Co.  125  Mo.  94,  •28  S. 
W.  483;  National  Docks  R.  Co.  v.  Central  R. 
Co.  32  N.  J.  Eq.  755;  Awrora  A  0.  R.  Co.  v. 
Miller,  56  Ind.  88;  Aurora  A  0.  B.  Co,  v. 
Lawrenceburgh,  56  Ind.  80. 

A  court  of  justice  in  passing  upon  the 
question  whether  or  not  a  use  is  public  will 
view  its  legal  aspects  only,  and  wut  not  con- 
sider an  allegation  that  Uie  corporation  may 
not  fully  perform  its  public  duties. 

Ligare  v.  Chicago,  139  111.  46,  28  N.  E. 
934;  He  Staten  Island  Rapid  Transit  Co.  103 
K.  T.  251,  8  N.  E.  548;  State,  Slingerland, 
Prosecutoi;  v.  Newark,  54  N.  J.  L.  62,  23 
Ati.  129;  Talbot  v.  Hudson,  16  Gray,  417; 
Kansas  City  v.  Baird,  08  Mo.  215,  11  8.  W. 
243,  562;  Aurora  A  0.  B.  Oo.  r.  if  tiler,  66 
Ind.  88:  Aurora  A  O.  B.  Oo.  v.  Lawrenoe- 
bwgh,  56  Ind.  80. 

Property  de^xtted  to  one  public  use  by  one 
corporation  may  be  taken  by  another  corpo- 
ration to  devote  to  another  public  use. 

Backus  V.  Lebanon,  11  N.  H.  19,  35  Am. 
Dec.  460;  Sunderland  Bridge  Case,  122 
Mass.  i50;  Opinion  of  the  Justices,  66  N.  H. 
629,  33  Atl.  1076;  New  York  C.  A  H.  B.  B. 
Co.  V.  Metropolitan  Gaslight  Oo.  63  N.  Y. 
320,  Affirming  5  Hun,  201 ;  Hamor  v.  Bar 
Harbor  Water  Co.  78  Me.  127,  3  Atl.  40; 
Bbllona  Co.'a  Case,  3  Bland.  Ch.  442;  Enfield 
Toll  Bridge  Co.  v.  Hartford  d  N.  B.  R.  Co. 
17  Ctonn.  40,  42  Am.  Dec.  716,  17  Conn.  454, 
44  Am,  Dec.  556;  Boston  Water-Poiccr  Co.  v. 
Boston  A  ir.  If.  Corp.  23  Pick.  360;  Boston 
A  L,  R.  Corp.  V.  Salem  A  L.  R.  Co.  2  Gray,  1. 

The  right  to  condemnation  must  be  deter- 
mined solely  by  the  condition  of  things  at 
the  time  the  condenutation  proceeding  in 
filed  in  oourt,  and  not  by  some  scheme  or 
purpose  originated  afterwards. 

Butte,  A.  A  P.  R.  Co.  r.  Montana  Union  R. 
Co.  16  Mont.  604,  31  L.  R.  A.  298,  41  Pac. 
232 ;  Colorado  E.  R.  Oo.  v.  Union  P.  R.  Co. 
41  Fed.  Rep.  293;  Rensselaer  A  8.  R.  Co.  v. 
Davis,  43  N.  Y.  145;  Springfield  v.  Gonneci!,- 
cut  River  R.  Co.  4  Cush.  03;  Illinois  A  M. 
Canal  v.  Chicago  A  R.  I.  R.  Co.  14  III.  314; 
Prospect  Park  A  C.  I.  R.  Co.  v.  Williamson, 
91  Y.  552 ;  Eastern  B.  Co.  v.  Boston  A  M. 
R.  Co.  Ill  ilasB.  125;  Grand  Bapids,  N.  A  L. 
B.  B.  Oo.  V.  Orand  Bapids  A  I.  B.  Co.  35 
Mich.  265,  24  Am.  Rep.  545;  Southern  P.  R. 
Co.  V.  Southern  Galifomia  R.  Co.  Ill  Ca!. 
221,  43  Pac.  002;  Hagner  v.  Pennsylvania  8. 
Valley  It.  Co.  154  Pa.  475,  25  Atl.  1082 ;  Car- 
rie V.  Waterloo  Highway  Comrs.  2  Hill,  443; 
State  V.  Waldron,  17  N.  J.  L.  368. 

Messrs.  Ben  Ell  Onthrle  and  Dysart  ft 
Mltohell,  for  defendants  in  error: 

Plaintiff  can  have  no  power  to  condemn 
land  except  as  granted  by  law. 

In  this  case  the  limitation  is  part  of  the 

Sont,  and  if  for  any  cause  the  limitation 
Us,  the  grant  goes  with  it,  and  plaintiff  is 

.bMiuteiy  devoia  of  •if.^^jb^Ks^^tggle 
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St.  Jo$eph  Terminal  R.  Co.  t.  Bamnbal  d 
8t.  J.  B.  Co.  94  Mo.  539.  6  8.  W.  6S1. 

The  conslitutionality  of  the  limitation  of 
Rev.  Stat.  1899,  S  1272.  hu  nevvr  been  called 
in  question,  although  It  hu  leodTed  the  at- 
tention of  this  court  more  than  moe. 

Ht.  Louis,  H.  A  K.  City  R.  Co.  t.  Hanm&tal 
Union  Depot  Co.  125  Mo.  82,  28  S.  W.  48S; 
8t.  Joseph  Terminal  B.  Co.  t,  Hannibal  d  8t. 
J.  B.  Co.  94  Mo.  535,  6  8.  W.  691 ;  Kanaaa 
City  Suburban  Belt  B.  Co.  v.  Kansas  City, 
8t.  L.  d  C.  K.  Co.  118  Mo.  699,  24  8.  W.  478; 
Kansas  City  d  8.  E.  B.  Co.  t.  Kansas  City 
d  8.  W.  R.  Co.  120  Mo.  62,  31  S.  W.  451. 

It  ha>  never  been  doubted  that  it  was  com- 
petent for  the  luislature  to  exempt  eertain 
propOTtj  from  ue  eurdse  of  eminoit  do- 
main. 

10  Am.  A  Eng.  Bnc.  Law,  2d  ed.  p.  1099; 
M'Uloughby  v.  Shiptnan,  28  Mo.  50. 

A  party  seeking  to  appropriate  private 
properbr  for  an  alleged  public  use  must 
show,  first,  a  legislative  warrant;  second, 
that  it  is  a  true  railroad  within  tiie  mean- 
ing of  the  ConsUtution  and  the  law;  third, 
that  the  taking  is  in  fact  for  a  public  use. 

Be  S'iagara  Falls  d  W.  R.  Co.  108  N.  Y. 
376,  15  N.  E.  420 ;  Denver  R.  Land  d  Coal 
Co.  V.  Union  P.  B.  Co.  34  Fed.  Rep.  386;  Ro 
Split  Bock  Cable  Road  Co.  128  N.  ¥.  408,  28 
N,  E.  500  J  Chicago  d  E.  I.  B.  Co.  v.  Wiltse, 
116  111.  449,  6  N.  E.  49;  Wisconsin  Water 
Co.  T.  Winans,  80  Wis.  25,  20  L.  B.  A.  662, 
64  N.  W.  1003. 

The  use  to  which  plaintiff  seeks  to  put  the 
land  condemned  is  a  private  use.  Its  onl; 
purpose  is  to  take  out  to  the  market  the  ooel 
of  tne  Kansas  &  Texas  Coal  Company.  The 
evidence  clearly  shows  that  that  ib  the  only 
business  that  there  can  be  for  it.  There  is 
no  other  demand  for  the  railroad.  It  is  sim- 
ply to  get  to  ooal  mines,  and  that  is  not  a 
public  use. 

Uetiver  R.  Land  d  Coal  Co.  v.  Union  P.  B. 

Co.  34  Fed.  Rep.  386 ;  Chicago  d  B.  I.  R.  Co. 
V.  Wiltse,  116  111.  449,  6  N.  E.  49;  Weidcn- 
feld  V.  B^ar  Run  B.  Co.  48  Fed.  Rep.  615: 
Edgetoood  B.  Co.'s  Appeal,  79  Pa.  257; 
Western  Pennsylvania  R.  Co.'s  Appeal,  104 
Pa.  309;  Pittsburg,  W.  d  K.  B.  Co.  v.  Ben- 
^Kood  Iron-Works,  31  W.  Va.  710,  2  L.  R.  A. 
680,  8  S.  E.  463;  Kyle  v.  Texas  d  N.  O.  R. 
Co.  (Tex.  App.)  4  L.  R.  A.  275;  Chattanoo- 
ga Tei  minal  R.  Co,  y.  F^ton,  60  Fed.  Rep. 
273. 

Plajntifl*B  <AjeDt  is  wrong  m  toto.  It  is 
simply  to  ahut  the  defendant  operators,  its 
rivals  in  business,  out  of  the  market,  and 
make  them  al»olute1y  dependent  on  plaintitT 
and  its  owner.  It  hems  and  shuts  them  in, 
pots  them  out  of  business,  leaves  their  prop- 
erties a  wreck  on  their  hands  without  value 
to  anyone  save  and  except  plaintiff's  master 
and  owner  alone,  who  is  left  "monarch  of  all 
it  surveys."  This,  neither  law  nor  equity 
will  tolerate. 

Chattanooga  Terminai  B.  Co.  t.  Pelton,  00 
Fed.  Rep.  2T3. 

Whether  the  stnicture  will  serve  public  or 
private  purposes  is  the  question ;  not  wheth- 
er the  builder  is  a  private  or  public  agency. 
61  U  R.  A. 


Ugan  t.  Ohioago,  IM  IIL  40,  28  N.  E. 

034. 

The  court  will  look  to  see  to  what  use  the- 
properly  sought  to  be  oondenmed  is  proponed 
to  be  put. 

JfoooK  V.  Harris,  73  Ga.  ^8;  Ligare 
Chicago,  139  111.  46,  28  N.  E.  934. 

To  reach  a  coal  region  is  not  a  public  use. 

McCandles^a  Appeal,  70  Pa.  210;  Macon 
V.  Harris,  73  Ga.  428;  Be  Rochester,  E.  d  L. 
B.  Co.  110  N.  Y.  119,  17  N.  E.  678;  State  v. 
Railway  Co.  40  Ohio  St  504;  Valley  City 
Salt  Co.  v.  Brovm,  7  W.  Va.  101 ;  Fonsor  v. 
Martm,  21  W.  Va.  534. 

On  petition  for  rehearing. 

Rev.  Stat.  1809,  S  1272,  is  oonstitntional 
under  the  uniform  decisions  of  this  court. 

If  an  act  comprehends  and  affects  all  of  a 
designated  class,  equally  and  without  dis- 
crimination, the  act  is  valid,  and  not  repug- 
nant to  that  provision  of  tLe  Constitution 
which  prohibit  special  or  class  l^slation. 

numes  y.  Missouri  P.  B.  Co.  82  Ho.  221^ 
62  Am.  Rep.  369;  Bamman  r.  Central  Coat' 
d  Coke  Co.  150  Ho.  232,  56  S.  W.  1091 ; 
SttUe  »  rel.  Harris  r.  Herrmann,  7S  Mo. 
340;  Lynch  v.  Murphy,  119  Mo.  164,  24  8. 
W.  774. 

The  ruling  that  the  action  of  the  railroad 
company  is  binding  on  the  court  abridges  tho- 
privilegea  and  immunities  of  the  property 
owner.  It  deprives  him  <»f  his  property 
without  due  process  of  law.  It  denies  him 
th«  equal  protection  of  the  law. 

Stale  r.  Julo^e,  129  Mo.  193,  20  L  R.  A. 
257.  31  8.  W.  781 ;  Wyndutmer  v.  People,  IS^ 
N.  Y.  378 ;  Be  Tuthilt,  163  N.  Y.  18S,  40  U. 
R.  A.  781,  87  N.  E.  303. 

A  big  railroad  corporation  has  no  right  to 
take  private  property  for  a  private  purpose. 
Yet  that  is  just  what  this  little  one  is  trying- 
to  do.  And  it  has  no  more  right  to  do  so 
than  the  big  ones. 

Pittsburg,  W.  d  E.  R.  Co.  t.  Benuood" 
Iron-Works,  81  W.  Va.  770,  2  L.  R.  A.  680, 
8  S.  E.  453. 

Com,  wheat,  and  potatoes  are  muoh  moi*- 
important  articles  of  trade  and  necessity. 
Apply  the  theory  of  the  opinion,  and  every 
big  farmer  may  start  a  rajlroad  and  con- 
demn property  to  build  it.  But  this  is  not 
a  public  use,  but  a  private  use. 

Missouri  P.  R.  Co.  v.  N^traska,  164  U.  S. 
403,  41  L.  ed.  480,  17  Sup.  Ct  Rep.  130. 

In  passing  upon  the  salient  facts  in  a  case 
like  this,  oouits  and  juries  are  preaomed  to- 
distinguish  between  substance  uid  legal  fle- 
tion,  and  see  and  weigh  men  and  their  mf>- 
tives  as  human  experience  and  common  sense 
reveal  them  in  the  daily  affairs  of  life  and 
business,  and  then  set  a  compass,  as  far  as 
may  be,  to  their  greed  and  not  tempt  to 
wrong  and  oppression  by  leaving  open  the- 
road  thereto. 

A'fv.eU  V.  People  ea  rel.  Phelps,  7  N.  Y. 
0;  Gibbons  v.  Ogden,  0  Wheat.  188,  6  L.  ed. 
(38;  Ite  Tulhill,  163  N.  Y.  133,  49  L.  R.  A. 
781.  57  N.  E.  303. 

It  is  not  enough  that  private  interests  will 
be  subserved,  or  that  private,  proper^  will 
be  enhanced  in  ™lB^,i,aTO»d§tff»»^ 
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lie  interest  wplicaUe  to  a  oommnnily  of 
persouD  to  be  Benefited. 

Morrison  v.  Morey,  146  Mo.  543,  48  S.  W. 
«2d ;  /£«  Theresa  Shwnage  Diai.  90  Wis.  301, 

•«3  N.  W.  288. 

Marshall,  J.,  delivered  tiie  oplnim  oi  the 
■  court; 

The  plaintiff  is  a  duly  organized  and  char- 
tered railroad  OMnpany,  under  the  jMovisions 
<^  article  2  of  ohapter  42,  Revised  Statutes 
of  Miasouri  1889,  for  the  porpose  of  con- 
structing and  operating  a  broad-gauge  rail- 
road "for  public  use  in  the  conv^rance  of 
peraone  and  property  from  a  point  in,  at,  or 
near  the  town  of  Ardmore,  Macon  county, 
Missouri,  to  a  point  in,  at,  or  near  the  town 
-of  Bevier,  in  Uie  same  oounty  and  state,  a 
distance  of  10  miles  or  more."  Tha  plain- 
tiff is  also  the  lessee  for  a  term  of  twenty 
.years  from  July  1st,  1899,  fn»n  the  Wabash 
Kailroad,  of  its  branch  railroad  fnmi  Exeel- 
lo  to  Ardmore.  So  that  the  plaintiff's  rail- 
road, with  the  leased  line  aforesaid,  will 
form  a  continuous  railroad  from  the  town  of 
Kxcello  on  the  Wabash  Bailroad,  to  the 
town  of  Bevier  on  the  Hannibal  k  St.  Joseph 
Railroad.  The  defendant,  Uie  Northwestern 
-Coal  k  Mining  Company,  is  a  business  corpo- 
ration organized  uiraer  the  provisions  of  art. 
8  of  chapter  42,  Rev.  Stat.  1889,  for  the  pur- 
pose of  acquiring,  selling,  and  operating  coal 
lands  and  ooal  mines,  and  to  buy,  sell,  and 
deal  in  merchandise,  and  to  own,  operate, 
and  sell  electric  light  and  power  plants,  and 
to  furnish  and  sell  electric  light  and  power. 
The  said  defendant  holds  as  owner  or  lessee 
considerable  land  on  which  there  have  been 
-opened  and  u-e  bdng  operated  coaX  mines, 
and  in  connection  with  tiie  defendant  Wat- 
sou  owns  a  railroad  and  right  of  way  there- 
for, beginning  at  a  mine  owned  by  defendant 
Watson  and  located  several  thousand  feet 
southeast  of  the  coal  oompany's  mine,  and 
cKtendin^  in  a  general  northwardly  direction 
to  and  beyond  the  mine  of  the  coal  company, 
called  mine  No.  7,  and  to  or  near  a  bridge 
-over  Sulphur  creek,  at  which  point  it  oon- 
nects  with  a  railroad  owned  1^  the  Kansas 
■4l  Texas  Coal  Company  { likewise  a  business 
oorpjoration),  and  over  whidi  last-named 
road  the  cars  of  the  railroad  owned  by  the 
defendant  coal  company  and  Wataon  are  run 
under  a  contract  therefor  with  the  Kansas  & 
Texas  Coal  Company  for  a  distance  of  about 
1.300  feet,  to  the  town  of  BeTim*,  on  the  line 
-of  the  Hannibal  ft  St  JoonA  railroad.  In 
this  way  the  output  of  ooal  from  the  Wat- 
aon mine  ajid  the  Northwestern  Coal  k  Min* 
ing  Company's  mine  No.  7  is  transported  to 
the  line  of  the  Hannibal  &  St.  Joseph  Rail- 
road and  over  that  road  to  the  markets  of 
the  world. 

The  mine  of  the  Northwestern  Coal  A  Min- 
ing Company,  called  mine  No.  7,  was  leased 
by  that  company  to  the  Kansas  &  Texas  Coal 
Company  on  the  16th  of  March,  1898,  for  a 
tmn  beginning  on  the  1st  of  January,  1898, 
'"until  Buob  time  as  the  coal  in  and  underly- 
ing said  lands  shall  be  entirely  worked  and 
in  the  manner"  provided  in  the  lease,  unless 
the  lease  is  soMier  terminated  as  therein  pro- 
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Tided.  The  lease  provided  that  the  lessor 
was  to  receive  a  royalty  of  Sy*  cents  per  ton 
of  2,000  pounds,  and  that  the  lessee  should 
so  operate  the  mine  as  that  the  royalty 
should  exceed  or  equal  the  sum  of  $550  a 
mouth,  and  the  lessee  should  also  pay  such 
royalty  of  5^4  cents  per  ton  on  all  coal  mined 
in  excess  of  120,000  terns  a  year.  The  lessor 
reserved  the  right  to  cancel  the  lease  on  the 
1st  of  April,  1901,  or  on  the  let  of  April  of 
any  sulwequent  year  by  giving  six  months' 
noUoe  of  intention  ao  to  do.  Under  the 
terms  of  this  lease  tiie  Kansas  ft  Texas  Coal 
Company  is,  and  at  alt  the  times  sinoe  the 
date  of  the  lease  has  been,  operating  mine 
No.  7,  and  the  average  daily  output  of  the 
mine  is  700  tons,  whiJe  that  from  the  Wat- 
son mine  is  from  500  to  600  tons  daily. 

The  rejlroad  of  the  Kansas  ft  Traas  Coal 
C(Mnpany,  ovm*  i^lch  the  oara  tA  the  defend- 
ants run  from  Sulphur  credc  to  Bevier,  ex- 
tends soutbwestwardly  from  the  intersection 
of  those  roads  to  mine  No.  43,  which  mine  is 
also  operated  1^  the  Kansas  ft  Texas  Coal 
Company. 

This  was  the  oondition  of  affairs  on  the 
16th  of  Apnl,  1899,  when  the  Kansas  ft 
Texas  Coal  Railway  instituted  this  proceed- 
ing, -imder  the  provisi4»is  of  art,  S,  chap.  42, 
Rev.  Stat.  1889,  for  the  purpose  of  condemn- 
ing a  right  of  way  over  five  pieces  of  real  es- 
tate, three  of  which  pieces  lie  immediately 
east  of  the  main  line  of  the  railroad  of  the 
Northwestern  Coal  ft  Mining  Company,  and 
such  strips  commenoe  7  feet  east  of  the  cen- 
ter line  of  the  main  or  most  eastward  track 
of  the  Northwestern  Coal  Company's  rail- 
road, and  extend  from  Sulphur  creek  for  a 
distance  of  some  8,700  feet  to  a  point  1,700 
feet  south  (rf  mine  No.  7,  where  it  is  proposed 
to  cross  the  railroad  of  the  Northwestern 
Coal  Company.  In  other  words,  the  purpose 
of  this  suit  is  to  condemn  a  right  of  way  for 
the  plaintiff  railroad,  beginning  at  Sulphur 
creek  and  paralleling  the  most  easterly 
track  of  the  Northwestern  Coal  Company's 
railroad  for  a  distance  of  3,700  feet,  a!nd 
there  crossing  the  defendant's  trade,  so  as  to 
proceed  to  the  town  of  Ardmore.  The  west- 
ern line  of  the  right  of  way  sought  to  be  ac- 
quired by  the  plaintiff  is  7  feet  from  the  cen- 
ter of  the  defendant's  main  or  most  easterly 
track,  and  the  center  of  the  plaintiff's  track 
is  14  feet  from  the  center  of  the  defendant's 
main  track. 

The  plaintiff's  petition  is  in  the  usual  and 
proper  form.  The  answer  of  the  defendant 
the  Nortiiwestern  Coal  ft  Mining  Companyis 
a  general  denial  and  special  defenses.  The 
special  defenses  are:  First,  that  the  plain- 
tiff has  not  the  right  to  condemn  land.  Sec- 
ond, that  tiie  St.  Louis  Trust  Company  is  a 
necessary  party  defendant  because  it  is  the 
holder  of  bonds  issued  by  the  Kansas  ft  Texas 
Coal  Company.  Third,  that  the  plaintiff  is 
not  a  public-railroad  corporation  and  has  no 
intention  to  build  a  railroad  for  public  use, 
"but  that  tiw  plaintiff  eorporation  has  been 
promoted  and  organized  by  and  la  owned  and 
beloDgs  to,  the  defendant,  tiie  Kansas  ft 
Texas  Coal  Company;  that  said  coal  com- 
pany and  said  railway  have  the  same  offic«T«  ^ 
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and  laTg«l7,  if  not  entirely,  the  same  stock- 
holders;  tut  the  Kanaas  &  Texas  Coal  Com- 
pany owns  and  controls  a  large  number  of 
miaes  and  coal  lands  in  Maoon  county  near 
Bevier  and  Ardmore  and  between  thoBC  two 
places,  and  baa  furnished  the  plaintiff  omn- 
pany  about  (70,000  to  build  the  road,  and 
tiolds  a  mortgage  therefor  on  the  plaintiff 
oompany's  property;  that  the  i^intiff  rail- 
road ii  organized  steely  in  the  interest  and 
for  the  benefit  of  the  Kansas  ft  Teicas  Coal 
Company,  and  avtn  that  it  would  be  a  fraud 
to  take  the  defendant's  property  for  the  pur- 
pose of  right  of  way  for  the  plaintiff  rail- 
way. Fourth,  that  the  defendant  coal  oom- 
pany  is  engaged  in  the  mining  business  near 
Bevier,  and  owns  the  land  the  plaintiff  rail- 
way proposes  to  condemn,  and  in  connection 
wiUi  defendant  Watson  it  has  built  and  owns 
and  operates  a  railroad  to  earry  its  ooal  to 
the  Hannibal  &  St.  Joseph  Kailroad  for  ship- 
ment to  the  markets;  that  it  has  only  a 
right  of  way  of  40  feet,  and  that  all  of  it  is 
neceeaary  for  the  proper  operation  of  its 
mines  and  railroad ;  that  plamtiff's  proposed 
right  of  way  is  within  7  feet  of  the  center 
line  of  defendai^'s  railroad,  and  if  plaintiff 
ia  allowed  to  eondetnn  the  right  of  way  so 
described,  It  will  largely,  if  not  wholly,  de- 
stroy the  defendant's  bumnees,  and  that  the 
plaintiff  ou^ht  not  to  be  allowed,  under  the 
guiae  of  building  a  railroad,  to  destroy  the 
business  of  the  defendant  for  the  benefit  of 
its  rival  in  buainesa,  the  Kansas  A  Texas 
Coal  Company.  Fifth,  that  the  construc- 
tion of  the  plaintiff's  road  as  contemplated 
would  also  ruin  Watson's  business,  and 
would  force  hbn  and  the  defendant  coal  com* 
pany  to  use  the  plaintiff's  road,  and  put 
xSnem  at  the  plaintiff's  mercy  as  to  charges 
and  railroad  rates.  Sixth,  that  there  is  no 
necessity  for  the  plaintiff  to  condemn  thie 
land,  because  it  owns  a  right  of  way  100  feet 
wide  adjoining  the  defendant's  right  of  way 
on  the  east,  and  the  plaintiff  eould  and 
should  be  eompdled  to  build  the  road  on  the 
land  it  already  owns.  Seventh,  that  it  is 
inequitable,  unjust,  and  contrary  to  law 
and  good  conscience  to  allow  the  plaintiff  to 
condemn  tJiis  land,  since  it  is  not  for  a  pub- 
lic purpose,  but  for  the  benefit  of  the  Kan- 
sas ft  Texas  Coal  Company,  and  that  "its 
businesa  would  be  greatly  injured,  not  to  say 
ruined,  by  allowing  plaintiff  to  build  and 
oonstruet  tiie  railroad  upon  the  line  marked 
out."  The  answer  asks  that  the  petition  be 
diamiased,  that  the  court  refuse  to  appoint 
comniisaioners  to  aasesa  damages,  and  that 
the  plaintiff  be  enjoined  from  oondemning  or 
attempting  to  condemn  a  right  of  way  along 
the  specified  line,  or  from  building  a  railroad 
thereon. 

The  trial  court  heard  evidence  upon  the  is- 
sues so  raised  Ypt  the  answer,  and  dedded 
that  the  plaintiff  bad  a  right  to  condemn 
land,  as  tne  purpose  was  a  puUie  use,  but 
tiiat  the  condemnation  and  use  1^  the  j^ain- 
tiff  railroad  of  the  three  tracts  of  land  owned 
the  defendant  coal  company  would  mate- 
rially interfere  with  the  uses  which  the  de- 
fendant coal  company  is  authorized  by  law 
to  subject  such  lauds  to>  and  thMvfore  the 
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plaintiff  eould  not  oandenu  this  land  under 
Rev.  Stat.  1880,  S  2741,  and  henoe  the  court 
refused  to  appoint  oommissioners  to  wfiimns 
the  damages,  and  entered  a  final  judgment 
for  the  defendants.  Mter  pnwer  steps  the 
plaintiff  brought  the  case  to  this  court  faj- 
writ  of  error. 

I.  The  plaintiff  ia  a  regularly  oi^aoised  and 
chartered  railroad  company  under  the  la.wv 
of  this  states  and  tiiarefore  it  has  power  oi 
eminoit  domain  bo  oondemn  land  for  a  ri^it 
of  way  not  exceeding  100  feet  wide.  'AiM 
ia  conceded  by  defenunts  as  a  general  pr<^ 
oaition,  in  this  case^  and  it  is  further  con- 
ceded by  the  defendants  that  a  railroad  char- 
ter regular  on  its  face  cannot  be  attacked  or 
questioned  collaterally  or  in  any  manner  ex- 
cept by  quo  wari-anto.  But  it  is  contended 
1^  the  defendants,  first  that  the  plaintiff  is 
a  private  and  not  a  piAlic,  railroad,  and 
therefore  it  has  no  power  iti  eminent  do- 
main ;  and,  second,  that  the  use  to  which  the 
land  here  attempted  to  be  condenmed  and 
apfvopriated  and  applied  is  ft  private,  and 
not  ft  public,  use. 

In  bupport  of  the  flrat  contention  it  is 
claimed  tJiat  the  plaintiff  is  a  mere  tool  or 
creature  of  tha  Juuisas  ft  Tszfts  OoftI  Gom<- 
pany;  that  the  ofiicers  and  directors  of  tite- 
two  are  the  same,  aral  the  stockholders  sub- 
stamtisllv  the  same;  that  the  Coal  Company 
furnished  $70,000  to  the  plaintiff  to  build  it* 
railroad,  and  holds  a  mortgage  on  ita  prop- 
erty for  that  amount;  and  that  tiie  ooal  com- 
pany owns  large  coal  mines  and  large  tracts 
of  ooal  lands  in  Macon  county,  near  Bevier 
and  Ardmore  and  between  those  places,  and 
that  the  plaintiff  is  organized  solely  for  the 
purpose  of  benefiting  the  ooal  c<mipany,  and 
hence  the  plaintiff  is  a  private,  and  not  a 
public,  railroad.  And  In  support  of  the  sec- 
ond contention  it  is  claimed  that,  the  first 
contention  being  tone,  the  lise  to  whidi  the 
land  is  to  be  applied,  is  ft  private,  and  not  a 
public,  use. 

If,  as  it  is  ecmoeded,  the  plaintiff  is  a  re^ 
ularly  organized  railroad  ccmipany,  and  its 
charter  and  rights  cannot  be  questioned  ex- 
cept by  quo  warranto,  it  is  difiicult  to  under- 
stand how  the  courts  in  a  proceeding  of  this 
character  can  hear  evidence  as  to  whether 
the  ofiicers,  directors,  or  stockholders  of  the 
plaintiff  ocHopany  are  the  same  as  those  of 
the  Kansas  ft  Texas  Coal  Company,  or 
whether  the  coal  company  loaned  the  plain- 
tiff company  970,000  or  any  other  sum.  For^ 
if  all  this  be  oc«ceded  it  would  avail  noth-* 
ing  in  this  ease,  unless  the  rights  inherent 
to  and  expressly  granted  to  a  railroad  com- 

f any  could  be  inquired  into  and  taken  away 
rom  such  a  company  in  a  cidlateral  proceed- 
ing. National  Docks  Oo.  v.  Central  R.  Co. 
32  N.  J.  Eq.  loo.  oit.  765-760.  But  aside 
from  this  the  oontentim  ia  untenable. 
There  is  nothing  in  the  letter  w  spirit  or 
polity  of  the  law  which  prohibits  the  same 
persons  from  forming  ana  ctmducting  two  or 
more  different  oorporaticms,  one  a  business, 
and  the  other  a  railroad,  company.  Neither 
is  there  any  prohibition  in  the  law  against 
a  railroad  company  borrowing  money,  on 
bonds  secured  1^  mortgage^  its  proper^. 
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to  bnild  and  operftte  ita  nrnd,  from  a  hiui- 
ness  oorporatitm  rather  than  from  a  bank, 
a  trust  company,  or  an  individual. 

The  Beoond  contention  is  equally  untena- 
ble. The  charter  of  the  plaintiff  and  the 
laws  of  thia  state  racpreasly  require  the 
plaintiff  to  transport  persons  and  freight, 
and  the  plaintiff  can  be  cconpelled  by  manda- 
mus  to  do  80  if  it  refuses.  The  fact  that 
almost  the  entire  volume  of  business  now  in 
sight  for  the  plaintiff  to  do  will  be  the  tnuis- 
portatlon  of  coal  produced  by  the  Kansas  &, 
Texas  Coal  Company  does  not  destroy  the 
character  of  the  plaintiff  as  a  railroad  com- 
pany, nor  convert  it  into  a  private,  and  not 
a  public,  railroad ;  nor  does  it  make  the  use 
to  which  the  land  sought  to  be  condemned  is 
to  be  applied  any  the  less  a  railroad  right  of 
\ray,  aud  therefore  a  public  use.  So  long  as 
the  company  holds  its  charter,  it  speaks  in 
the  name  of  the  state  when  it  cornea  into 
court  and  asks  to  condemn  land  for  a  rail- 
road ris^t  of  way,  and  it  would  be  intolera- 
ble that,  whenever  it  seeks  to  exercise  the  ex- 
traordinary power  by  this  summary  process, 
th»  courts  snould  atop  to  inquire  into  the 
charter  or  regularity  or  legality  of  its  or- 
ganization, or  into  the  motives  of  the  incOT- 
porators,  or  thrar  rdations  to  or  holdings  in 
other  eorporaluons  of  a  different  character. 
The  law  Is  settled  in  this  and  other  states 
that  the  use  of  land  for  railroad  tracks  is  a 
public  use.  Thompson  v.  Chicago,  8.  F.  <£  0. 
R.  Co.  110  Mo.  loc.  cit.  160,  19  S.  W.  77;  8t. 
Louis,  H.  d  E.  City  R.  Co.  r.  Hannibal  Union 
Depot  Oo.  125  Mo.  82,  28  S.  W.  483;  Diet- 
rich V.  Murdock^  42  Mo.  279 ;  Chicago,  8.  F. 
d  C.  R.  Co.  T.  Mo(heu>,  104  Mo.  282,  15  S. 
\V.  931;  Contra  Costa  Coal  Mines  R.  Co.  r. 
Moss,  23  Cal.  loe.  dt.  328;  Colorado  E.  R. 
Co.  T.  VnioH  P.  R.  Co.  41  Fed.  Rep.  293; 
Btate,  Dt  Camp,  Prosecutor,  v.  Ribemia  XJn- 
derffrowid  R.  Co.  47  N.  J.  L.  44;  8t.  Louis, 
I.  Jf,  d  B.  It.  Oo.  T.  Petty,  57  Ark.  359,  21  S. 
W.  884;  Arkansas  d  0.  R.  Co.  v.  8t.  Louis  d 
B.  F.  R.  Co.  103  Fed.  Rep.  747. 

So  that,  while  it  is  true  that  the  Consti- 
tution>  art.  2,  S  20,  provides  "that  whenever 
an  attempt  is  made  to  take  private  property 
for  a  use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really  pub- 
lic shall  be  a  judicial  question,  and  as  such 

i'udicially  determined,  without  regard  to  any 
Relative  assertion  that  the  use  is  public," 
it  IB  also  true  that  it  has  been  judicially  de- 
termined that  Uie  use  of  land  for  a  railroad 
right  <rf  way  is  a  publie  use,  and  not  a  mere 
pnvate  use. 

There  can  be  no  doubt  that  if  the  Wabash 
Railroad  was  asking  to  oondemn  this  land  to 
extend  its  branch  that  now  runs  from  ISxcel- 
lo  to  Ardmore  eo  ae  to  reach  these  coal 
mines,  or  if  the  Hannibal  &  St.  Joeeph  Rail- 
road was  seeking  to  oondemn  a  right  of  way 
tat  a  branch  from  Bevier  to  these  ooal  fields, 
it  would  be  a  oondemnatdon  of  land  for  a 
public  use.  And  if  either  of  these  existing 
roads  did  this  th^  would  serve  the  sune 
public  purpose,  get  tiie  same  business,  and 
act  under  and  be  subject  to  the  same  laws,  as 
the  plaintiff  is  seeking  to  do.  There  is  no 
difference  in  right  or  in  prindjde  wheUier  it 
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be  dons  Xty  dther  <d  these  great  railroad  sys- 
tems as  a  mere  branch  thereof,  or  whether  it 
be  done  by  the  plaintiff,  whose  road  and 
leaded  line  is  only  about  a  dozen  miles  in 
length.  The  length  of  the  road  does  not  de- 
termine the  right  or  the  nature  or  character 
of  the  use  of  the  land.  Many  roads  of  ieaa 
mileage  than  the  plaintiff's  serve  most  use- 
ful public  purposes,  are  almost  indispensable 
to  commerce,  and  are  veritable  gold  mines  to 
their  owners.  The  output  from  mine  No.  7, 
leased  by  the  defendant  coal  company  to  the 
Kansas  &  Teiiaa  Ooal  Co.,  averages  700  tons 
a  day.  This  alone  is  quite  a  considerable 
busineM,  and  if  the  plaintiff  company  serves 
no  other  purpose  than  to  help  to  get  that 
much  coal  to  the  markets  every  day  it  will 
serve  a  most  useful  public  purpose,  even  if 
it  gets  no  other  business,  and,  as  herein 
pointed  out,  it  can  be  c<Hnpelled  to  carry  oth- 
er freights  and  passengera. 

Thia  case  is  not  without  precedent  in  tiie 
law,  and  all  of  the  defenaes  that  are  made 
hero  have  been  made  and  held  insufficient  in 
other  oases.  A  reference  to  a  few  will  suf- 
ftoe.  Dietrich  v.  Murdock,  42  Mo.  279;  Con- 
tra Casta  Coal  Mines  R.  Oo.  v.  Moss,  23  Gal. 
32C ;  Colorado  E.  R.  Co.  v.  Union  P.  R.  Co. 
41  Fed.  Uep.  293;  New  Central  Coal  Oo.  v. 
George's  Creek  Coal  A  I.  Oo.  37  Md.  637; 
Powers  V.  HoKelton  A  L.  R.  Co.  33  Ohio  St. 
421' ;  Bultn,  A.  d  P.  R.  Co.  v.  Montana  Union 
R.  Co.  10  ilont.  504,  81  L.  R.  A.  298,  41  Pac. 
232 ;  Ufational  Docks  R.  Co.  v.  Central  R.  Co. 
32  N.  J.  Eq.  755;  Btate,  De  Camp,  Prosecut- 
or, V.  Hibcrnia  Underground  R.  Co.  47  N.  J. 
L.  44 ;  Dayton  Void  d  8.  Min.  Co.  v.  Beatoell, 
11  Nev.  394;  Overman  Silver  Min.  Oo.  v. 
Ooroorant  10  Nev.  147;  Boyd  v.  HegUy,  40 
Pa.  377 ;  Phiaipa  v.  Tfatoon,  63  Iowa,  28,  1ft 
N.  W.  659. 

The  cases  of  Dietrich  v,  Ifurdoofc,  42  Mo. 
279;  Contra  Costa  Coal  Mines  R.  Co.  v. 
Jf098,  23  Cal.  323;  Colorado  E.  R.  Co.  v.  Un- 
ion P.  R.  Co.  41  Fed.  Rep.  2P3 ;  New  Centrat 
Coal  Co.  V.  Georges  Creek  Coal  d  I.  Co.  37 
Md.  337 ;  Powers  v.  Haeelton  d  L.  R.  Co,  S3 
Ohio  St  420;  Buttf,  A.  d  P.  R.  Co.  v.  Jlfon- 
tana  Union  R.  Co.  16  Mont.  304,  31  L.  R.  A. 
298,  41  Pac.  232;  Blate,  De  Oamp,  Proseeut- 
or,  V.  Hibertiia  Underground  R.  Co.  47  N.  J, 
L.  44 ;  Dayton  Gold  d  8.  Min.  Co.  v.  BeaweU, 
11  Nev.  394;  Overman  Silver  Min.  Co.  v. 
Corcoran,  15  Nev.  147;  Boyd  v.  Negley,  40 
Pa.  377;  and  Phillips  v.  Watson,  63  Inwa, 
28,  18  N.  W.  659,  are  in  all  essential  partic- 
ulars similar  to  the  case  at  bar.  They  were 
eases  where  an  existing  railroad  was  endeav- 
oring to  condemn  a  right  of  way  for  a  rail- 
road that  would  reach  coal  or  mineral  mines, 
and  transport  the  products  thereof  to  the 
markets,  or  where  a  new  railroad  company 
or<^nized  practically  for  that  purpose  was 
seeking  to  do  tlie  same  thing.  In  Dietrich 
V.  Murdock,  42  Mo.  279;  Contra  Costa  Coal 
Mines  R.  Co.  v.  Moss,  23  Cal.  323 ;  Colorado- 
E.  R.  Co.  V.  E7«ton  P.  R.  Co.  41  Fed.  Rep. 
293 ;  New  Central  Coal  Co.  v.  Georges  Creek 
Coal  d  I.  Co.  37  Md.  337 ;  and  Powers  v.  Rth 
zelton  d  L.  R.  Co.  33  Ohio  St.  429,--the  same- 
person?  owned  the  coal  mines  and  the  rail- 
road, and  the  railroad  was  organized  pruMAi^ 
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pally  to  truiBport  the  product*  of  the  ooal 
mines  to  the  nmrket,  and  precisely  the  eame 
objections  and  defenses  were  made  in  those 
cases  as  are  made  in  this  case;  yet  in  each 
instance  the  right  of  eminent  ^Hnain  vas 
suBtatned  and  the  use  declared  to  be  a  pub- 
lic use.  These  precedents  are  in  entire  con- 
sonance with  reason,  principle,  and  the  spir- 
it letter,  and  policy  of  the  law,  and  abund- 
antly Kupport  tiie  ruling  of  the  trial  oourt  in 
this  r^^rd. 

Of  course,  if  a  railroad  company  should 
undertake  to  condemn  land  for  a  purpose 
that  yfoa  not  within  the  scope  of  the  powers 
and  purposes  legally  allowed  to  railroads, 
such  a  proceeding  would  not  only  be  ultra 
vires,  but  would  be  a  taking  of  land  for  a 
private  use.  But  the  condemnation  of  land 
for  the  purpose  <rf  constructing  and  operat- 
ii^  thereon  a  railroad,  in  its  nature  and 
essence,  cannot  be  ttie  taking  of  land  for  any 
-other  than  a  public  use. 

Section  14  of  art.  12  of  our  Constitution 
■declares:  "Railroads  heretofore  construct- 
'ed.  or  that  may  hereafter  be  constructed,  in 
this  state,  are  hereby  declared  public  high- 
ways, and  railroad  companies  common  car- 
riers. The  general  assembly  shall  ^oss  laws 
to  correct  u>UBes  and  prevent  unjust  dis- 
'Crimination  and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  different 
railroads  in  the  state,  and  shall  from  time  to 
time  pass  laws  establishing  reasonable  maxi- 
mum rates  of  charges  for  the  transportation 
■of  passengers  and  freight  on  said  railroads, 
and  enforce  all  such  laws  by  adequate  penal- 
ties." And  the  general  assembly  has  passed 
such  laws  {R«v.  Stat.  1899,  art.  2,  chap.  12, 
SS  1126  et  aeq.),  and  provided  for  punishing 
any  railroad  that  refuses  to  receive  freight 
-or  passengers  {Ibid.  S  1122),  and  has  re- 
quired the  railroad  coinmiasioners  to  see  to 
the  enforcement  of  the  law  {Ibi.i.  §S  1145  et 
wq.),  and  has  expressly  prescribed  that 
maDdamus  shall  lie  to  enforce  the  rights  so 
secured,  and  in  addition  imposes  a  fine  tor  a 
violation  of  the  law  {Ibid.  9  1154). 

If  the  Constitution  is  to  be  respected  it 
follows,  as  surely  as  the  shadow  does  the 
«un,  that  land  condemned  by  a  railroad  can 
•only  be  used  for  a  public  purpose, — is  a  pub- 
lic highway, — and  therefore  cannot  be  used 
for  private  purposes.  The  land  so  appro- 
priated and  used  is  as  much  a  public  high- 
way as  a  street  in  a  eity,  so  far  as  tiie  use  is 
concerned,  and  can  no  more  be  empl<^ed  or 
used  for  private  uses  than  a  street  can  be. 

Iliis  is  the  purpose  and  this  the  use  for 
whidi  the  land  is  sought  to  be  condemned. 
The  right  must  exist  unless  it  be  true  that 
the  length  of  the  road  or  the  volume  of  busi- 
ness likely  to  be  done  at  once  limits  or  quali- 
fies or  takes  away  the  right,  or  changes  the 
character  of  the  use.  Such  a  contention 
manifestly  disproves  itself.  But  autJiority 
is  not  wanting  to  show  that  the  courts  have 
always  refused  to  put  any  sudi  construction 
upon  such  provisions  in  a  constitution  or  in 
the  laws.  Talbot  v.  Hudwn,  16  Gray,  417  : 
t'oloi-ado  E.  U.  Co.  v.  Union  P.  R.  Co.  41  Fed. 
Keu.  293;  Contra  Costa  Coal  Mines  R.  Co. 
V.  if 088,  23  Cal.  323;  State,  Dc  Camp,  Proae- 
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oufor,  T.  Btbemia  Underground  R.  Co.  47  N. 
J.  L.  44;  Bloomfidd  A  R.  Naiurai  QaaUffht 
Co.  T.  Riohardeon,  63  Barb.  loo.  dt.  448; 
Fanning  v.  OUlilamd  (Or.)  61  Pac.  636; 
HaTttoell  V.  Armstrong,  19  Barb.  166;  Al- 
dridge  v.  Tuscumbia,  C.  d  D.  R.  Co.  2  Stew. 
4  P.  (Ala.)  iy9,  23  Am.  Dec.  307;  Gilmer 
V.  Lime  Point,  18  Cal.  229;  Coater  v.  Tide 
Water  Co.  18  N.  J.  liiq.  S4;  (yReiley  t.  Kan- 
hakee  VaUey  jDraiiuM  Co.  82  Ind.  160; 
Riche  T.  Bar  Uarhor  water  Co.  75  Me.  91; 
Phillips  V.  Watson,  63  Iowa,  28,  18  N.  W, 
650;  National  Docks  R.  Co.  v.  Central  R. 
Co.  32  N.  J.  Eq.  755;  Chicago,  B.  d  2t.  R. 
Co.  V.  Porter,  43  Minn.  527,  46  N.  W.  75 ; 
Ross  T,  Daiois,  97  Ind.  79 ;  Lindsay  Irrig.  Co. 
r.  Mchrtens,  97  Cal.  676,  32  Pac  802;  Po- 
oanlioo  Waieneorkt  Co.  t.  Bird,  130  N.  Y. 
249,  29  N.  B.  240. 

Ilese  cases  decided  tliat  tlie  principle  is 
the  same  whether  all  the  people  of  the  state, 
or  only  all  the  people  of  the  same  locality, 
have  a  right  to  demand  and  receive  senrioe 
from  the  corporation, — then  the  use  or  pur- 
pose Is  public  and  not  private. 

In  D%etr%ch  v.  Murdoek,  42  Mo.  loo.  eit. 
283,  this  court  settled  the  law  on  this  sub- 
ject in  this  state,  in  the  following  ooccise 
and  clear  annunisiatton: 

"The  legislature,  in  the  exercise  of  ite  dis- 
cretion in  delegating  to  this  company  the 
right  of  eminent  domtun,  evidently  proceed- 
ed upon  the  idea  that  the  public  interest  was 
to  some  extent  at  least  to  be  subserved  by  its 
creation.  What  the  precise  degree  of  its 
usefulness  to  the  pt^Iic  might  be  is  not,  in 
our  view  of  the  case,  necessary  to  be  deter- 
mined. We  think  th&t  the  courts  of  the 
country  ought  not  to  interfere  with  the  exer- 
cise of  this  discretion,  except  in  those  cases 
where  it  is  manifest  that  private  interests 
alone  are  to  be  promoted,  and  private  rights 
violated  to  the  extent  of  taking  the  property 
of  one  individual  and  transferring  it  to  an- 
other. The  Gth  section  of  t^e  act  under 
which  this  company  claimed  its  corporate 
existence  declares  fAat  'said  company  shall 
have  the  exclusive  power  to  acquire,  own, 
and  employ  steam  power,  or  animal  power, 
locomotives,  cars,  and  carriages  necessary 
for  the  transportation  of  passengers,  coal, 
and  every  description  of  personal  property 
on  said  road  for  themselves  and  ouier  per- 
sons.' Whether  the  private  interests  of 
this  company  were  such  as  to  require  the 
construction  <rf  this  road,  or  constituted  the 
main  reason  for  tJie  act  of  incorporation, 
with  the  power  conferred  by  it,  is  not  mate- 
rial. It  is  enough  that,  by  the  terms  of  the 
law,  it  is  made  a  public  corporation  for  the 
use  and  benefit  of  that  particular  section  of 
the  stnte.  The  public  had  a  right  to  dnnand 
that  the  means  of  transportation,  both  for 
passengers  and  freight,  commensurate  with 
its  wants,  should  be  provided  by  the  company. 
Any  failure  <rf  its  duty  to  the  public  in  this 
particular,  and  to  transport  passengers  and 
freight  when  offered  for  that  purpose,  would 
have  subjected  the  company  to  an  action  for 
damages.  It  must  be  assumed,  then,  that 
the  grant  of  authority  to  the  OMnpany  to 
condemn  the  land  oeoessarv  iw  a  roadbed 
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wu  a  rigbtfnl  exeroiBe  of  IcjcdsUtive  dlBore- 
tion." 

To  my  mind  fhe  principle  is  udomatio— • 
tnuBm— and  needs  no  preoedmt  to  prove  or 
«upport  it  It  is  absolutely  inoomprehensi- 
Ue  to  my  mind  to  contend  for  such  a  oon- 
ati-uction  in  the  face  of  the  Oonstitution  and 
laws  of  this  state.  If  the  plaintiff  oon- 
•demns  this  land,  tbe  Constitution  at  once  im- 
poses it  with  a  pui>lic  use.  The  plaintiff 
•cannot  use  it  for  any  other  purpose.  It 
mnet  serre  all  people  alik^  or  it  eau  be  ochu- 
pelled  by  mandamus  to  do  so,  and  forced  if 
■t  refuses.  The  fact  that  all  the  people  of 
the  state  do  not  need  it  does  not  change  its 
character  or  Idie  use  it  can  legally  put  the 
land  to.  Ko  railroad  serves  all  uie  people. 
It  can  only  serve  the  public  living  alon^  its 
line  or  desiring  to  travel  over  it,  and  if  it 
^oes  this  its  rights  and  powers  eind  duties 
ue  the  same  under  the  ConsUtution  and 
laws  of  this  state,  whether  it  is  only  10  miles 
long,  or  is  a  monster  railroad  girding  tlie 
state  from  one  end  to  another. 

II.  The  defendants  contend,  however,  Uiat 
there  is  no  necessity  for  this  railroad  or  this 
proceeding,  because  the  Kansas  k  Texas  Coal 
Company  has  an  ample  remedy  under  Rev. 
Stat  1880,  S  1110}  that  is.  that  section  pro- 
rides  that  when  ai^  person  owns  a  coal,  lead, 
iron,  or  zinc  mine  located  near  or  within  a 
reosonaUe  distance  of  any  railroad  track, 
and  the  railroad  commissioners  are  of  opin- 
ion that  the  amount  of  business  is  sufficient 
to  justify  it,  such  owner  may,  at  his  own  ex- 
pens^  build  and  keep  in  repair  a  switch  lead- 
ing from  the  railrotul  to  such  mine,  and  the 
railroad  company  is  required  to  furnish  the 
awitdi-stand  uia  frog  and  other  necessary 
material  for  making  connection  with  ite 
trade  and  to  make  sudi  connection, — the 
mine  owner  to  pay  the  actual  cost  thereof. 

It  is  apparent,  however,  that  this  could 
only  be  done  where  the  mine  owner  owns  the 
ground  or  right  of  way  over  which  the  switch 
IS  to  run.  If  he  does  not  own  it  he  is,  of 
oourse,  not  in  a  positiMi  to  oonstruot  a  pri- 
vate Bwitrii,  f<Mr  he  has  no  power  to  oondenm 
a  tight  of  way,  and  cannot  demand  that  the 
railroad  company  shall  exercise  its  power  of 
eminent  dnnain  to  acquire  audi  a  right  of 
way. 

This  thought  evidently  oame  to  defend- 
ants' counael  when  making  this  claim,  for 
they  follow  it  up  by  calling  attention  to  Rev. 
Stat.  1800,  {}  0550  and  0S60,  as  affording  an- 
other remedy.  That  is,  those  sections  pro- 
Tide  that  if  any  person  owns  land  lying  with- 
in 20  miles  of  a  railroad,  and  has  no  access 
to  such  railroad  by  any  public  road  running 
from  such  lands  to  surh  railroad,  "conve- 
nient for  mining,  agricultural,  or  commercial 
purposes,"  su<£  owner  may  petition  the 
county  court  for  the  establishment  of  a  pri- 
vate road,  and  the  court  shall  appoint  com- 
missioners to  assess  the  damages  to  the  own- 
ers of  the  lands  through  which  such  private 
road  will  paas,  and  tlm  proceedings  shall  be 
the  eame  as  provided  for  the  establishment 
of  a  private  mad  (Bev.  Stat  1800,  {{  0450 
et  Kg.),  the  petlUoner  to  pay  the  damages; 
bat  smji  owner  maj  eonatrnot  and  use  on 
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such  private  road  a  tramway  for  the  purpose 
of  hauling  and  carrying  coal  and  other  prod- 
nets  to  such  railnmd,  and  sueh  road  shall 
not  be  less  than  20  nw  more  than  40  feet 

wide. 

In  other  words,  the  contention  amounts  to 
this,  that  the  Texas  &  Kansas  Coal  Com- 
pany, a  business  corporation,  without  the 
power  of  eminent  domain,  may  in  this  way 
have  the  county  court  oondenm  a  private 
road,  not  less  than  20  nor  more  than  40  feet 
wide,  and  that  company  may  omutruet  there- 
on a  tounway  for  hauling  ita  coal  to  the  rail- 
road, and  in  this  way  other  persons'  land  or 
even  defendants'  land  may  be  condemned  for 
a  use  which  it  is  claimed  is  a  private,  and 
not  a  public,  use,  but  the  plaintiff  railroad 
cannot  condemn  this  land. 

Even  if  all  this  be  true  it  is  no  defense  to 
this  action.  Neither  ol  the  remedies  ailord- 
ed  by  these  proriaiona  of  tiia  statutes  is  u- 
clusive,  nor  do  they  supersede  or  take  away 
the  right  of  eminent  domain  possessed  by  the 
I^aintiff.  It  may  also  be  doubted  if  the  last- 
naiued  remedies  would  be  adequate  even  for 
the  transportaticm  of  the  volume  of  coal  now 
being  produced.  Seven  hundred  tons  of  coal 
a  day  may  possiUy  be  moved  over  such  a 
tramway  alcmg  a  private  road,  but  it  would 
be  rather  an  obsolete  method  of  hauling  tiiat 
much  freight  every  day  in  the  year,  and 
might  have  a  tendency  to  increase  tbe  price 
of  coal  to  the  consumers.  A  wagon  tram  of 
sufHcient  number  might  haul  700  tons  of  coal 
a  day,  but  it  would  scarcely  be  deemed  an 
up-to-date  method  of  transporting  that  much 
freight.  A  tramway  is  better  than  a  wagon 
tram,  but  is  as  much  inferior  to  a  railroad 
train  as  it  is  superior  to  a  wagon  train  for 
such  purposes. 

III.  The  defendants  further  claim  that 
there  is  no  necessity  for  locating  the  plain- 
tiff's railroad  at  the  proposed  place,  ana  that 
it  could  ju!ft  as  easily  he  located  somewhere 
else  (as,  for  instanoe,  on  tJie  100-foot  strip 
to  the  east  of  this  property  which  is  owned 
by  tbe  Kansas  &  Texas  Coal  Company) 
where  It  would  not  tnterfuw  with  the  de- 
fendant's road  or  ita  business. 

The  answer  to  this  is  obvious.  The  rail- 
road company  has  the  right  of  eminent  do- 
main; it  18  given  tie  privfle^  by  the  legisla- 
ture to  select  the  location  it  prefers  upon 
paying  therefor,  and  therefore  the  courts 
have  no  right  to  deny  ihe  exercise  of  the 
power  vesteid  in  the  company,  either  abso- 
lutely or  because  the  court  vmj  think  some 
other  location  is  as  good  or  bettor. 

In  speaking  on  this  Bubjeet»  Lewis  (Em. 
Dom.  S  286)  says:  "This  is  a  matter  which 
rests  wholly  with  tlie  legislature.  The  leg- 
islature may  d«Bigiiate  the  particular  prop- 
erty to  be  taken,  or  this  may  be  left  to  the 
discretion  of  those  upon  whom  the  authority 
is  conferred,  with  or  without  limitations.  In 
the  absence  of  any  statutory  provision  the 
particular  route  to  be  followed  between  des- 
ignated points,  in  ease  of  a  railroad  or  simi- 
lar way,  rests  In  the  discretion  of  the  com- 
pany." 

Tliis  question,  however,  was  set  at  rest  in 
this  state  in  the  ease  of  8t.  LouU;  H.^JK^ 
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City  R.  Co.  T.  Bannihal  Union  Depot  Co.  1S5 
Mo.  loo.  dt.  93.  94.  28  B.  W.  483,  where  Mae- 
fariane,  J.,  said: 

"But  it  is  said  that  there  is  do  such  neces- 
sity for  the  appropriation  of  a  part  of  de- 
fendants' property  as  justifies  the  exercise 
of  the  power  of  eminent  domain.  The  use  of 
land  for  railroad  tracks  has  ever  been  re- 
garded as  a  public  use.   Counsel  does  not 

auestion  this  proposition,  but  insists  that 
rfendants*  property  ought  to  be  exempt  if 
plaintiff  has  other  rout^  over  the  lanos  of 
other  proprietors  which  could  be  used  in 
reaching  the  terminus  of  the  road.  In  oth- 
er words,  that  defendants'  property,  being  al- 
ready devoted  to  one  public  use,  cannot  be 
taken  unless  the  necessity  is  so  absolute  that 
without  it  the  grant  itself  will  be  defeated; 
that  the  necessity  must  be  bijfmd  i^aintifl's 
control ;  and  not  one  created  by  itself  for  its 
own  convenience,  or  for  the  sfUce  of  economy. 

"It  is  undoubtedly  true  that  'tiie  right  of 
eminent  domain  reeta  upon  necessity  and 
that  alone.  Beyond  this  there  is  no  right.' 
Pennsylvania  R.  C'o.'t  Appeal,  93  Pa.  160. 
But  it  is  also  true  that  the  sovereignty  must 
be  the  ju^ge  of  the  necessity  of  taking  the 
property,  and  the  l^slature  has  delegated 
to  railroad  ooriKH«tions  the  right  to  exercise 
the  power,  and  the  oourta  of  tixit  state  have 
always  held  the  use  of  land  by  a  railroad  to 
be  for  a  public  use.  The  sovereignty  has 
lodged  with  railroad  companies  the  power  of 
selecting  and  adopting  their  own  routes,  sub- 
ject only  to  Bu^  limitations  as  have  been 
imposed.  Whenever  the  use  of  private  prop- 
erty, on  the  line  adopted,  is  neeessar^,  the 
necessity  exists.  There  is  no  distinction  in 
this  respect  between  private  and  corporate 
property,  except  when  the  exercise  of  the 
power  as  to  the  latter  should  'materially  in- 
terfere with  the  uses,  to  which,  by  law,  the 
corporation  holding  the  same  is  authorized,' 
to  apply  it" 

The  defendant  is  in  error  in  saying  the 

ElaintiH  owns  a  riffht  of  way  100  feet  wide 
jir^  just  east  of  the  land  sought  to  be  oon- 
demned.  The  plaintiff  does  not  own  any 
such  land.  The  Kansas  &,  Texas  Oo&l  Oom- 
pany  owns  a  strip  of  land  100  feet  wide 
which  lies  east  of  the  defendant  ooal  com- 
pany's land,  and  by  refusing  to  recognize  the 
seiMirate  identities  of  the  plaintiff  and  the 
Kansas  &  Texas  Coal  Company,  and  treating 
the  latter  as  the  owner  of  tiie  plaintiff,  the 
defendants  base  their  claim  that  the  plain- 
tiff owtiB  the  hundred-foot  strip.  This  con- 
tention is  without  legal  foundation.  The 
Kansas  ft  Texas  Coal  Company  would  have 
the  same  right  to  object  to  the  condemnation 
of  its  land  that  the  defendants  have  to  ob- 
ject to  the  condemnation  of  their  land.  If 
the  ccmtention  were  well  founded  the  re- 
sult would  be  that  the  plaintiff  could  not 
condemn  any  land,  for  every  other  landown- 
er would  likewise  have  the  same  right  to  ob- 
ject to  his  land  being  condemned.  Yet  in 
McOrew'a  Case  the  right  of  condemnation 
was  held  to  exist,  and  McGrew's  land  wiis 
taken  itotwithstanding  it  was  used  as  a  coal 
mine. 

IV.  The  defendants  next  insist,  and  the 
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trial  oonrt  decided,  tiiat  this  plaintiff  eauot 
oondenm  this  laiul  because  the  use  of  the 
land  by  the  plaintiff  for  a  railroad  track 
would  materially  interfere  with  the  use  of 
the  land  to  which  by  law  the  defendant  ooai 
company  is  authorized  to  put  the  land. 

This  contention  and  decision  is  based  upon, 
a  construction  put  npm  Rev.  St«t.  1889,  } 
2741  (Ilev.  SUt  1899.  1  1272).  That  sec- 
tion is  as  f(41ows:  "In  case  the  lands  Bought 
to  be  appropriated  are  held  by  any  corporar 
tion,  the  right  to  appropriate  the  same  a. 
railroad,  telephone,  or  telegraph  company 
shall  be  limited  to  such  use  as  shall  not  ma- 
terially interfere  with  the  uses  to  which,  by 
law,  the  corporation  holding  the  same  is  au- 
thorized to  put  said  lines,"  etc. 

The  plaintiff  contends,  first,  that  this- 
■tatute  only  applies  to  any  oorporation  that 
possesses  the  power  of  efnineat  domain  and 
has  already  applied  the  land  to  a  puUic  us^ 
and  that  it  does  not  spply  to  land  owned  by 
a  business  oorporation  organized  for  private 
gain  and  that  performs  no  public  funeUcHi 
and  renders  no  public  service,  and  that  the 
defendant  ooal  company  is  not  within  this 
class ;  and,  second,  tnat  if  this  is  not  so,  then 
the  section  la  voiA  because  in  conflict  with. 
8  4  of  art.  12  of  the  Oonstitutifm,  whidi 
provides  that  "the  exercise  of  the  power  and 
right  of  eminent  domain  shall  never  lie  so- 
construed  or  abridged  as  to  prevent  the  tak- 
ing, by  tlie  general  assembly,  of  propertT- 
and  franchises  of  iuoorporaied  oompanies 
already  organized,  or  that  may  be  hereafter 
organized,  and  subjecting  them  to  the  public 
use,  the  same  as  tliat  of  individuals.  The 
right  of  trial  by  jury  shall  be  held  invio- 
late in  all  trials  of  daims  for  oompensatioo, 
when,  in  the  exercdse  of  said  right  of  eminent 
domain,  any  incorporated  company  shall  be 
interested  either  for  or  against  the  exeroise 
of  said  right;"  and,  third,  that  the  proposed 
use  of  the  land  by  the  plaintiff  company 
will  not  materially  interfere  with  the  use- 
thereof  bv  the  defendant  coal  company. 

Rev.  Stat.  1889,  S  2741,  first  appeared  in- 
the  statutes  of  this  sUte  «s  Rev.  skat.  1865, 
chap.  00,  S  8,  and  has  been  continued  in  the 
revisions  in  the  same  words  ever  since, 
cept  that  the  word  "telephone"  has  beoi  in- 
serted between  the  words  "railroad"  and 
"telc^aph." 

This  Rev.  SUt.  1889,  S  2741,  follows  Rev. 
Stat  1880,  9  2740,  which  provides:  "No 
telephone  or  telegraph  compssy  shall,  by 
virtue  of  this  article,  be  authorized  to  enter 
or  appropriate  any  dwellir-g,  bam,  store, 
warehouse,  or  similar  building,  erected  for 
any  agricultural,  commercial,  or  manufac- 
turing purposes,  or  to  erect  poles  so  near 
thereto  as  materially  to  inconvenience  the 
owner  in  their  use  or  to  occasion  any  injury 
thereto,"  and  this  section  was  Bev.  Stat 
1865,  chap.  66,  S  7,  except  that  the  word 
''telephone'*'  has  been  added. 

It  has  been  decided  in  this  and  other  juris-  - 
dictions,  and  is  the  accepted  law,  that  the 
fact  that  land  sought  to  be  condenmed  for 
a  public  use  is  held,  owned,  and  used  by  a 
corporation  organized  for  private  gain  is  no- 
defense  to  the  right  of  ^  cond«njiation^ 
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Tvo^fth  Street  Market  Co.  t.  PftOcKMphia 
<e  R.  Terminal  Ri  Co.  142  Pa.  ftSO,  21  AU. 
002,  080;  Lewis,  Em.  Dom.  i  274,  and  eases 

cited. 

The  same  jHrindple  is  declared  even  where 
the  property  sought  to  be  condoned  is  held 
and  used  by  a  corporation  posseasiiig  the 
power  of  eminent  domain,  and  is  using  the 
Buiiie  for  a  public  purpose.  Bt.  Louia,  a.  d 
K.  CUy  It.  Co.  V.  Hannibal  Union  Depot 
Co.  126  Mo.  82,  28  8.  W.  483; 
Kaneaa  City  t.  Marsh  Oil  Co.  140 
Ho.  458,  41  S.  W.  943;  Kansas  City 
Suburban  Belt  R.  Co,  t.  Kantas  City,  St. 
L.  A  C.  K.  Co.  118  Mo.  SOS,  24  3-  W.  478; 
Lewis,  Km.  Dom.  |  274,  and  cases  cited. 
The  only  qualification  to  this  rule  ia  that 
BUfiAi  property  cannot  be  talc«i  from  one  oor- 
poratitm  by  another  corporation,  to  be  used 
for  the  same  purpose,  in  tJie  same  manner, 
that  it  was  used  by  the  corporation  that 
first  appropriated  it  to  such  use  and  purpose. 
LeMtris,  £m.  Dom.  S  278.  In  other  words, 
every  corporation  holds  property  subject  to 
the  right  of  the  state  to  take  it  for  another 
pablic  use,  whenever  in  the  discretion  of  the 
exigencies  require  its  use  for 
Budt  otiier  purpose:  and  this  Is  true  even  as 
to  the  franchise  itself  of  any  corporation. 
Twelfth  Street  Market  Co.  y.  Philadelphia 
A  R.  Terminal  R.  Co.  142  Pa.  loc.  cit.  680,21 
Atl.  902,  089;  Sunderland  Bridge  Caee,  122 
ftlass.  4SD ;  Opinion  of  the  Justices,  66  N.  H. 
620,  33  AU.  1076;  fteto  York  C.  <£  ff.  R.  R. 
Cn.  V.  Metropolitan  (laalight  Co.  63  N.  Y. 
82C;  BOiona  Co.'t  Case,  8  Bland  Ch.  442; 
SnHeld  Totl  Bridge  Co.  r.  Hartford  A  It.  B, 
R.  Co.  17  Conn.  40.  42  Am.  Dec.  716;  Jtosfon 
^  L.  H.  Corp.  T.  Satom  d  L.  B,  Co.  2  Oray, 

This  is  what  is  mcnnt  by  9  4  of  art  12 
of  the  Oonstitution,  which  declares  that  the 
exercise  of  tlie  power  aod  right  of  eminent 
domain  shall  never  be  so  construed  or 
abridged  as  to  prevent  the  taking,  hy  the  gen- 
eral assembly,  of  the  property  and  franchises 
of  any  incorporated  company  already  or 
hereafter  organized,  and  subjecting  them  to 
public  use  the  same  as  that  of  individuals. 

Ill  Chicago,  H.  F.  A  C.  R.  Co.  v.  McQrew, 
104  Mb.  2S2,  15  S.  W.  931.  it  was  held  that 
the  property  of  an  individual  coal  miner 
might  be  taken  for  railroad  purposes.  In 
Chicago,  P.  d  8t.  L.  R.  Co.  v.  Wolf,  137 
III.  loc.  oit.  SG5,  27  N.  E.  78,  the  property 
of  a  coal  mining  company  was  held  subject 
to  condemnation  for  railroad  purposes,  not- 
withntanding  tlie  construction  of  the  railroad 
would  destroy  a  tramway  that  extended 
from  the  shaft  of  the  mine  to  the  tracks  of 
another  railroad.  In  St.  Louis,  H.  d  K. 
CUy  It.  Cu.  V.  Hannibal  Union  Depot  Co.  125 
Mo.  loe.  eit.  92,  28  8.  W.  483,  the  proper^ 
of  a  corporation  used  for  a  union  depot  was 
held  subject  to  conderanaUon  for  railroad 
purposes.  In  the  Twelfth  Street  Market 
Case,  142  Pa.  680,  21  At).  902,  989,  the  prop- 
erty of  a  corporation  used  as  a  public  market 
was  held  subject  to  condemnation  for  rail- 
road purposes. 

In  the  light  of  this  consUtutional  provi- 
sirni  and  of  thew  adjudieationa  in  thta  and 
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even  in  other  states  that  have  no  such  con- 
stitutional reservation,  it  cannot  be  said 
that  the  legislature  intended  by  S  2741  to 
say.  Or  haothe  constitutional  right  to  say^ 
that  property  held  by  any  corporation,  pub- 
lic or  private  poeseseing  w  out  possessing 
the  power  of  eminent  domain,  should  not  be 
subject  to  condemnation  for  another  or  su- 

Cnor  puUic  use.  That  section  is  a  simple 
jislaUvo  declaration  that  the  use  of  the 
land  for  railroad  purposes  is  not  a  superior 
use  to  the  use  of  the  land  by  the  oonvpany 
that  owns  it  and  has  already  devoted  it  to 
one  use  authorized  by  law. 

it  goes  wiUiout  saying  that  one  railroad 
oompany  oould  not  condemn  the  right  of  way 
of  another  railroad  company,  and  use  it  for 
the  same  purpose  as  the  flrst  oompany  was 
using  it.  But  the  state  has  the  power  to  con- 
demn and  take  away,  not  only  the  right  of 
way  of  a  railroad  company,  but  also  ita 
franchises. 

Appljring  these  principles  to  the  case  a* 
bar  we  And  that  the  defendant  companyV 
charter  does  not  authorize  it  to  hold  or  use 
land  for  railroad  purposes,  but  that  it  ic 
only  authorized  to  buy,  aeil,  and  operate  eoa.* 
lands  and  coal  mines,  to  buy  and  sell  mer- 
chandise, and  to  own  and  operate  electric 
light  and  power  plants,  and  to  sell  electria 
light  and  power.  The  power  to  build  &ni 
operate  a  railroad  is  not  expressly  conferred, 
nor  is  it  necessarily  implied  in  the  powers 
otmferred.  So,  while  the  defendant  coal 
oompany  can  own  and  use  lands  for  mining 
ooa,l,  that  is  the  full  extent  of  the  use  which 
ita  charter  g^ves  it  to  make  of  this  land. 
And  if  it  be  true,  aa  was  decided  in  Chi- 
cago, S.  F.  d  C.  R.  Co.  V.  MoQrew,  104  Mo. 
282,  16  S.  W.  931,  that  the  property  of  an 
individual  miner  used  for  mining  coal  can 
be  condemned  for  railroad  purposes,  then  it 
follows  that  under  fi  4  of  art.  12  of  the  Con- 
stituUon  the  property  of  any  incorporated 
company  used  for  the  purpose  of  mining  eoal 
is  likeu^se  subject  to  oondemnation,  ami  this 
and  all  courts  are  expressly  prohilHted  by 
that  secti<m  of  the  Constitution  from  con- 
struing the  property  of  an  incorporated  com- 
pany exempt  from  condemnation  when  the 
property  if  held  by  an  individual  would  be 
subject  to  condemnation. 

The  legislature  therefore  has  not  said  by 
9  2741  that  property  held  as  this  property 
is  held  shall  he  exempt  from  condemnaUon ; 
and  if  the  legislature  had  said  so.  It  would 
be  an  unctMastitutional  act,  because  it  did 
not  make  property  held  and  used  in  like 
manner  hy  an  inmvidual  also  enmpt  from 
condemnation. 

•  It  is  within  the  province  of  the  legisla- 
ture to  exempt  any  kind  of  property  from 
the  power  of  eminent  domain  del^ated  by 
tiie  state  to  a  corporation,  and  9  2740  does 
exempt  dwelling  nouses,  etc,  from  being 
taken  or  used  by  telegraph  or  telephone  com- 
panies, but  under  the  Constitution  it  is  be- 
yond the  power  of  the  legislature  to  exempt 
any  class  of  property  from  condemnation  if 
it  i?  owned  by  any  kind  of  an  incorporated 
company,  and  to  make  it  subject  la  condont 
nation  if  it  ia  owned  hK^k^ife^©lDg  IC 
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V.  The  oircuit  court,  however,  assumed 
that  S  2741  was  a  valid  enactment,  and  held 
that  the  condemnation  <^  this  land  by  the 
I^aintiff  for  railroad  purpoees  would -mate- 
rially interfere  with  the  use  to  which  the 
defendant  was  authorized  1^  law  to  apply 

it- 
It  has  already  been  pointed  out  that  the 
defendant  coal  company  has  no  power  under 
its  charter  to  construct,  operate,  or  maintain 
a  railroad,  and  hence  it  is  not  authorized  to 
use  any  juurt  of  the  land  for  railroad  pur- 
poses. 

]Iut  aside  from  thii,  the  facta  are  simplr 
these:   The  center  of  the  defendant's  track 

will  be  14  feet  from  the  center  of  the  j^ain- 
tiff's  trade.  The  defendant's  testimony 
shows  that  trades  13  feet  from  center  to 
center  is  a  safe  oonstruotion.  The  evidence 
further  shows  that  the  New  York  Central 
and  Pennsylvania  roads  have  parallel  traclts 
whose  centers  are  only  12  feet  and  2  inches 
apart.  Assuming  that  the  ears  are  9  feet  in 
width,  a  car  on  one  road  would  extend  4] 
feet  towards  tiie  cars  on  the  other  road,  so 
the  two  would  occupy  9  feet  of  the  14-foot 
space  between  the  centers  of  the  two  tracks, 
^niis  would  leave  a  space  of  6  feet  between 
passing  cars.  It  needs  nothing  but  oommon 
sense  to  determine  that,  as  cars  must  run 
on  fixed  rails*  there  can  be  no  danger  in 
running  cars  on  separate  trades  when  they 
cannot  get  closer  than  6  feet  to  eaeh  otho-. 
It  is  too  plain  to  admit  <rf  debate  that  the 
plaintiff's  railrimd  so  constructed  could  not 
interfere  in  any  manner  with  the  operation 
of  the  defendant's  railroad. 

The  plaintiff's  railroad  could  not  inter- 
fere with  the  operation  of  the  mine,  for  the 
shaft  to  the  mine  ( which  ia  operated  by  the 
Kansas  &  Texas  Coal  Company,  and  not  by 
the  defendant  coal  company  )  is  from  66  to 
72  feet  west  of  the  west  line  of  the  strip 
so'ight  to  be  condemned  and  where  the 
plaintiff's  railroad  will  run.  The  switch  or 
fouding  tracks  used  by  the  defendant  com- 
pany are  located  on  this  strip  of  56  to  72 
feet  of  land,  and  are  all  between  the  main 
tnxk  of  the  defendant  cMnpany  and  the 
shaft  to  the  mine.  So  that  it  cannot  be 
said  that  the  construcUon  of  the  plaintiff's 
road  will  in  any  manner  whatever  interfere 
with  the  operati<m  of  the  mine,  or  the  use 
to  which  tas  defendant  has  applied  or  is  au- 
thorized to  apply  the  land.  But  even  if  it 
•did  so  interfere,  the  McQrew  Case,  104  Mo. 
282,  15  S.  W.  931,  is  ample  authority  for 
holding  that  the  land  is  not  ocempt  from 
condemnation  for  railroad  purposes.  The 
defendants  evidently  realized  that  this  is 
true,  for  th^  seek  to  strengthen  their  case 
1^  showing  that  they  contemplate  opening 
a  new  mine  south  oi  the  Watson  mine,  and 
had  already  surveyed  and  located  a  track  to 
such  new  mine,  which  will  leave  the  track 
running  to  mine  No.  7,  and  run  to  the  Wat- 
son mine,  and  that  it  will  need  the  luid  here 
sought  to  be  eondemned  to  use  for  audi  new 
track. 

Courts  must  deal  in  oasee  like  this  with 
the  conditions  that  exist  at  the  time  the  con- 
demaatim  is  asked,  and  cannot  take  into  se- 
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count  conditions  that  may  or  may  not  arise 
or  be  created  thereafter.  Btttte,  A.  d  P.  R. 
Co.  V.  Montana  Union  R.  Go.  IS  Mont.  504, 
31  L.  B.  A.  208,  41  Pac.  232;  Colorado  £. 
R.  Oo.  V.  Union  P,  B.  Co.  41  Fed.  893. 

It  furthermore  appears  from  the  record 
herein  that  the  defendant  cfwipany  on  the 
21»t  of  February,  1899,  proposed  to  the 
plaintiff  oMnpany  to  accept  $3,000  for  the 
right  of  way  here  sought  to  be  condnnned, 
with  an  agreement  aa  to  crossings  and  pro- 
tection to  defendant's  road,  where  the  grade 
of  the  plaintiff's  road  ia  below  that  of  de- 
fendanrs  road.  The  plaintiff  oBwei  $300 
and  refused  to  pay  $3,000.  Manifestly  it 
cannot  be  true  that  the  location  and  opera- 
tion of  the  plaintiff's  railroad  upon  this  land 
would  materially  interfere  with  the  present 
or  future  use  of  the  land  for  mining  pur- 
poHes,  or  with  the  operation  of  the  defend- 
ant's railroad,  much  less  that  it  would  prac- 
tically destroy  defendant's  business  and  road 
if  tike  defendant  was  willing  to  sell  this 
identical  land  to  the  plaintiff  for  a  railroad 
right  of  way  for  $3,000.  The  real  dispute 
between  the  plaintiff  and  defendants,  there- 
fore, ia  the  difference  between  $3,000,  the 
price  the  defendants  offered  to  take,  and 
$300,  the  price  the  platnUff  offers  to  give 
for  the  property  in  question  to  be  used  for 
a  railroad  right  oi  way. 

It  follows  from  whai  has  been  said  that 
the  circuit  court  erred  in  refusing  to  appmnt 
commissioners  to  assess  the  damages  fm  the 
taking  of  the  land  for  railroad  purposes,  and 
in  entering  judgment  for  the  defendants,  and 
therefore  the  judgment  of  the  Circuit  Cwrt 
is  reversed,  and  the  cause  remanded,  with 
directions  to  appoint  such  ccmmissionm  and 
proceed  in  accordance  herewith. 

Sherwood,  Boblnsoa*  and  Braoe,  JJ., 
concur. 

Valllaat,  J.,  dissenting: 

The  principle  of  law  involved  in  this  suit 
ia  so  important,  and  the  oonsequences  that 
may  result  from  the  establishment  of  tiie 
doctrine  contended  for  by  the  plaintiff  are 
so  serious,  that  I  feel  constrained  at  least 
briefly  to  express  the  reasons  why 
I  am  unable  to  concur  in  the  <^iiii(m  o<  the 
majority  of  the  court. 

The  evidence  in  the  record  dunred  to  flia 
satisfaction  of  the  trial  court,  and  it  shows 
to  my  satisfaction,  that  this  is  a  controver- 
sy between  two  rival  coal  companies, 
wherein  one,  having  assumed  for  the  purpose 
the  legal  garb  of  a  railroad  corporation,  is 
endeavoring  to  shut  its  rival  from  the  mar- 
ket and  reduce  it  to  a  d^Mndemrir.  The  Kan- 
sas &  Te.\a8  Oil  C-ompai^  and  the  Nortli- 
westem  Coal  &  Mining  Company  are  both 
owners  and 'operators  of  coal  mines  in  th^ 
same  vidnity,  and  rivals  in  business.  E^ch 
company  owns  railroad  tracks  which  it  uses 
for  the  'sole  purpose  of  carrying  the  products 
of  its  own  mines  to  a  convenient  p(rint  on 
the  nearest  public  railroad.  The  defoidant 
CMnpany  is  incorporated  under  the  goiaal 
statute  relating  to  busineuuid  manuactur- 
ing  eorporation^^^^^Qlty^^Texas 
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Coal  Company  is  a  corporation  of  like  char- 
acter, hjxt  Uie  stodcholders  and  cheers  oi 
tha  latter  compai^  hare  anlled  themsdreB 
of  the  provisions  of  the  general  statute  in 
relation  to  railroads,  and  have  taken  out  a 
charter  under  that  statute  also,  under  the 
nnme  of  the  Kansas  &  Texas  Coal  Railway; 
and  that  corporation  holds  title  to  the  rail- 
road tracks  in  the  service  of  the  Kansas  & 
Texas  Coal  Company,  and  Is  the  plaintiff  in 
this  ease.  The  identification  of  the  two  cor- 
porations in  aetual  unity  of  interest  and 
personnel  M  the  incorporaticHi  is  shown  be- 
yond question.  That  the  so-called  railroad 
corporation  is  but  the  agent  of  the  coal  ewn- 
pany  of  that  name,  with  no  business  past,  pres- 
ent, or  in  contemplation  but  that  of  carrying 
the  ooal  company's  product  to  the  nearest 
railroad,  is  also  beyond  question.  Now  the 
Kanaas  ft  Texas  Coal  Company  proposes  in 
this  proceeding,  in  the  name  and  m  the  garb 
of  ita  alter  ego,  the  Kansas  &  Texas  Coal 
Koilway.  to  condemn  a  right  of  way  over  the 
property  of  the  defendant  ooal  company  for 
the  construction  of  other  railroad  tracks 
which  are  in  fact  designed  for  the  exclusive 
use  of  the  Kansaa  &.  Texas  Coal  Company. 
The  defendant  by  its  answer  says,  and  by  its 
proof  shows,  that  this  is  in  fact  but  the  tak- 
ing of  private  prroerty  for  a  private'  use; 
that  if  the  plaintiff  is  permitted  to-do  as  it 
proposes  it  will  shut  the  defendant  out  from 
market  and  ruin  its  business;  that  it  is  an 
abuse,  not  a  use,  of  the  power  of  eminent  do- 
main. But  the  court  is  asked  to  say  in  re- 
ply: That  question  of  fact  we  cannot  look 
into.  The  plaintiff  oomes  with  a  charter  in 
due  form  which  dencaninatee  it  a  railroad 
ocrrporation.  No  one  but  the  state  can  ques- 
tion its  right  to  exercise  all  the  prerc^tives 
of  A  railnwd  corpcwation,  and  if  it  condemns 
land  for  its  use  no  one  can  question  that 
that  is  a  public  use;  its  charter  is  oonclu- 
aive  on  that  point;  and  if  the  effect  is  to 
shut  you  out  irom  market  except  upon  such 
terms  as  your  rival  may  see  fit  to  prescribe, 
still,  the  court  cannot  lot^  beyond  the  char- 
ter for  the  real  truth. 

The  defendant  shows  hy  its  answn  and 
evidence  that  the  plaintiff's  demand  is  for 
but  a  wanton  destruction  of  defendant's 
business;  that  the  plaintiff  already  has  a 
right  of  way  just  as  available  as  that  sought 
to  be  condemned.  But  we  are  told  that  our 
answer  to  the  defendant  must  be,  We  cannot 
dictate  to  a  railroad  corporation  where  it 
will  locate  its  lines,  nor  can  we  question  its 
motives,  defendant,  being  only  a  min- 
ing corporation,  has  no  power  to  condemn; 
ther^ore  if  its  rival  in  this  proceeding  is 
permitted  to  lay  its  tracks,  as  it  may  and  as 
it  is  apprehended  it  will,  the  defendant  can- 
not cross  the  tracks  with  ita  railroad,  and  is 
shut  in.  The  evidence  shows  that  if  the 
plaintiff  lays  asA  operates  its  tracks  so  close 
to  those  of  the  defendant,  whjie  there  may 
yet  be  room  for  trains  to  pass,  st^U  the  ap- 
plianea  required  for  oonveniuitly  and  eco- 
nomically handling  ii^  business  cannot  be 
used,  and  even  the  lives  of  its  onployees  will 
be  endangered.  But  the  answer  to  all  this 
la  that  tiie  diarter  la  oondn^va^  and  the 
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courts  are  not  only  powerless  to  grant  any 
relief,  but  must  even  suffer  themselves  to  be 
used  to  effect  the  groas  wrong  and  abuse.  If 
that  is  the  law  we  are  in  a  bad  way.  If ' 
courts  are  so  encrusted  In  form  that  th^  are 
not  only  powerless  to  do  ri^t,  but  mutrt  even 
yield  th^selves  as  instruments  to  effect  a 
wrong,  we  are  far  from  perfection.  I  do  not 
believe  that  that  is  the  law.  When  a  suitor 
comes  into  court  and  adcs  its  aid,  the  court 
has  a  right  to  know  in  what  character  he 
comes,  real  or  fictitious.  In  my  opinion, 
therefore,  when  the  trial  judge  became  satis- 
fied that  the  real  plaintiff  in  this  case  was 
the  Kansas  &  Texas  Coal  Company  wearing 
the  mask  of  a  railroad  ooiporation,  he  had 
the  authority,  and  it  was  his  duty,  to  refuse 
to  appoint  ccrnimissioners  looking  to  a  con- 
demnation of  the  defendant's  property.  Even 
if  a  real  railroad.  coTp(»ution  should  come 
into  eonrt  aeeklng  to  condemn  land  ostensi- 
bly for  railroad  ua^  and  it  should  be  ahowii 
to  the  court,  as  dearly  as  the  true  facta 
were  shown  in  this  case,  tliat  the  real  object 
was  to  obtain  a  site  for  a  summer  villa  for 
its  president,  the  court  should  refuse  to  ap- 
point commissioners.  Property  taken  for 
the  real  use  of  a  real  railroad  company  is 
taken  for  a  public  use,  and  the  courts  so  de- 
clare aa  a  matter  of  law ;  but  the  courts  have 
nev«r  declared  that  all  property  sought  to  b* 
taken  in  the  name  of  a  railroad  corporation 
Is  etmclusively  adjudged  to  be  sought  for  a 
public  use,  and  that  no  inquiry  into  the 
truth  can  be  had. 

It  is  argued  in  behalf  of  plaintiff  in  error 
-that  a  railroad  corporation  chartered  for 
the  sole  purpose  of  carrying  to  market  the 
product  of  ooal  mines  ownsd  by  the  same 
men  who  own  the  railroad  is  engagol  in  a 
public  service  and  may  exercise  the  right  of 
eminent  domain,  and  numerous  eaaes  are 
cited  as  supporting  that  proposition.  But 
that  proposition  does  not  measure  up  to  the 
point  the  plaintiff  seeks  to  reach  in  this  case. 
If  it  has  ever  been  decided  that  a  coal  com- 
pany could  take  on  itself  the  character  of  a 
railroad  company  for  ita  own  private  iiae, 
and  exercise  the  right  of  eminent  domain  for 
the  sole  purpose  of  closii^  out  ita  rival  in 
business,  and  preventing  another  coal  min- 
ing company  irom  bringing  ita  product  to 
market,  and  that  the  courts  were  bound  to 
assist  it  in  that  purpose,  I  have  not  seen 
such  decision,  and  indeed  would  not  care  to 
see  it.  Tliere  is  noUiing  in  the  condemna- 
tion procedure  prescribed  by  our  atatnte  that 
marks  audi  narrow  bounds  for  the  court  as 
to  reduce  it  to  a  mere  ministerial  office  with- 
out judgment  or  diseretjon.  And  if  there  la 
no  precedent  for  the  court  in  such  matter  to 
exercise  a  judiraal  power  to  reach  the  truth 
and  justice  of  the  case,  it  is  our  duty  to 
make  a  precedent. 

It  is  also  argued  that,  whatever  may  be  > 
the  pnrpoee  of  the  plaintiff  in  seeking  to 
condemn  ita  right  of  way  over  defendant'a 
land,  when  its  road  is  once  built  it  becomes 
a  public  highway,  and  the  plaintiff  can  be 
compelled  by  mandamus  to  carry  the  defend- 
ant's coal  on  the  same  terms  that  it  carries 
Ihe  ooal  of  the  Kansas  A  TexaSf-Goal  Con» 
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puiy.  TniA  as  tliat  may  ba  in  thecfff, 
courts  cannot  pretend  not  to  know  that  it  is 
only  thewy.  The  court  should  not  require 
th«  defendant  to  submit  to  a  wrong  in  the 
first  place,  with  a  half  promise  to  redress 
his  injury  at  some  future  Ume. 

The  trial  court  was  of  the  opinion  that  the 
condemnation  of  the  40'foot  strip  of  defend- 
ant in  question,  and  the  subjeotmg  of  it  to 
the  use  of  the  plaintiff*!  purposei  would  ma- 
terially interfere  with  that  use;  that  de- 
fendant oorporation  had  by  law  the  right  to 
use  it,  and  the  condemnation  was  therefore 
forlxdden  by  Rev.  Stat.  1889,  §  2802,  now 
Rev.  Stat.  1890,  8  1349.  That  section  pro- 
vides Uiat  when  the  property  sought  to  be 
«ondemned  is  already  held  by  a  oorporation, 
the  right  to  condemn  "shall  be  limited  to 
■uch  use  as  shall  not  materially  interfere 
with  Uie  usee  to  wliich  by  law  the  oorpora- 
tion holding  the  same  is  authorized  to  put 
■aid  property."  Art.  12,  S  4,  of  the  Consti- 
tution, ordains  that  the  power  of  eminent 
domain  shall  not  be  so  abridged  as  to  pre- 
vent "the  taking  ...  of  the  property 
and  franchises  of  incorporated  companies, 
.  .  .  and  subjecting  them  to  the  public 
use  the  same  as  that  of  individuals."  But 
that  does  not  mean  that  the  property  of  a 
oorporation  which  is  already  being  applied 
to  a  particular  public  use  may  be  taken  from 
it  by  anotlier  corporation  for  the  purpose  of 
applying  it  to  the  same  or  even  to  another 
public  use,  if  thereby  the  public  use  which 
it  is  already  serving  is  to  be  destroyed  or 
impaired.  So  this  section  of  the  statute  is 
not  repugnant  to  that  clause  of  the  Consti- 
tution. It  is  contended  by  plaintiff  that  the 
corporation  whose  property  is  by  th«  stat- 
ute protected  to  some  extent  from  oondemna- 
tioQ  is  only  a  corporation  which  has  the 
right  to  exercise  eminent  domain,  and  that 
the  property  so  e.v  'iipted  is  such  as  is  held 
by  it,  either  by  grant  or  condemnation  for  a 
public  use.  On  the  other  hand  it  seems  to 
be  argued  that  it  applies  to  all  pnnwrty  of 
all  corporations.  I  am  not  inclined  to  the 
extreme  view  of  cdther  side  of  that  question. 
But  I  think  that  the  statute  was  intended  to 
limit  the  condemnation  of  property  held  by 
a  corporation  for  a  public  use,  even  though 
the  oorporation  was  not  such  as  is  author- 
ized to  exercise  the  right  of  eminent  domain, 
and  I  do  not  think  that  it  was  designed  to 
affect  ■pmpertf  that  is  held  for  merely  pri- 
vate use.  We  may  sui^sa  two  concerns 
«ach  conduoUng  tlie  same  kind  o£  bniiness* 
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say  a  mercantile  business  tide  hj  side;  the 
one  is  owned  by  a  corporation,  the  other  by 
an  individual.  The  law  oould  not  have  con- 
templated that  the  property  'of  the  individu- 
al might  be  taken,  and  that  of  the  corpora- 
tion exempt.  And  on  the  other  hand  we  rec- 
ognize that  there  are  corporatitHis  whose 
property  is  being  used  for  a  public  purpose, 
yet  which  have  not  the  power  to  condemn 
because  th^  are  not  organized  under  the 
stetute  which  oonfers  such  power.  Many 
street-railroad  companies  and  some  other 
corporations  are  of  this  character;  they  are 

ftublic  carriers  and  their  property  is  in  pub- 
ic use,  but  they  are  not  organized  under  the 
general  railroad  statute.  Now,  it  is  argued 
in  this  case  that,  although  the  defendant  cor- 
poration owns  and  operates  a  railroad,  yet. 
as  it  is  not  chartered  as  a  railroaid  eorpom- 
tion,  its  railroad  is  not  devoted  to  a  pnUic 
use ;  whereas  the  plaintiff  being  so  diartered 
itu  use  is  a  public  use.  But  we  have  seen 
thattheactualuse,  past,  pretent,  and  prospec- 
tive, to  which  the  railrmui  of  each  corporation 
is  devoted,  is  exactly  the  same.  The  fact  is 
the  same  in  each  instance.  If  a  difference 
existe  it  is  only  in  theory,  and  that  theory 
purelv  fictitious.  We  are  aaked  to  say  that 
it  is  lawful  for  the  plaintiff  to  condemn  the 
defendant's  property  on  the  theory  that  in 
defendant's  hands  it  is  being  devoted  to  pri- 
vate use ;  yet  when  condemned  it  is  in  plain- 
tiff's hand  to  be  in  fact  derroted  to  exactly 
the  same  character  of  uae;  that  the  chart^ 
makes  one  private  and  the  other  public, 
though  th^  are  in  fact  the  same.  If  there 
is  any  force  in  the  decisions  referred  to. 
which  hold  that  a  railroad  designed  and  used 
exclusively  to  bring  to  market  the  product 
of  a  coal  mine  is  in  a  public  service,  they  es- 
tablish the  fact  that  the  use  to  which  the 
defendant  is  devoting  the  40-foot  strip  in 
question  is  a  public  use,  and  that  being  so 
the  plaintiff,  even  if  it  be  a  railroad  corpora- 
tion, is  by  the  terms  of  the  statute  quoted 
forUdden  to  impair  the  defendant's  use  of 
the  samei 

For  these  reasons  the  action  of  the  trial 
court  in  refusing  to  appoint  commissioners 
was  right,  and  its  judgment  should  be  af- 
fimied. 

Bn^esa,  Ch.  J.,  and  Outti  J.,  emuniT  In 
the  above  viem. 

Petition  for  rehearing  dmied  ICtrcb  26, 
1901. 
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BUFFALO  &  LANCASTER    LAND  COM- 
PANY. AppU 

V. 

SELLEVUE   LAND   &  IMPROVEMENT 
COMPANY,  Regpt. 

(16S  N.  T.  247.) 

<•  The  bmlaaloB  of  •  RtatemeKt  Im  mm 
ordrr  of  rcTersml  by  an  Apjwllate  coart, 
tbat  tbe  reveraal  1*  upon  tlie  facts.  Is  Im- 
nuiterlal  in  a  case  wh^  than  an  no  dis- 
puted qinestlona  of  fact. 

a.  K^lwe  to  nm  afreet  e»rs  wut  ofte» 
mm  everr  Italf  hour,  for  part  of  oae 
wJMt«r»  OD  account  of  nnuaaallr  heavy 
■DOW  falls  and  bisb  winds,  bj  wblcb  the  road 
was  blocked  and  It  was  made  practically  Im- 
possible some  of  the  time  to  run  cars  over 
It,  where  all  bsaal  means  were  used  to  keep 
the  track  open,  and  the  road  was  operated  as 
well  as  similar  roads  In  the  Tlclnlty,  Is  held 
not  to  justify  a  purchaser  of  land  who  sus- 
tained no  dHmage  thereby,  In  reactadlng  his 
■contract  for  the  land,  by  the  terms  of  which 
the  vendor  agreed  to  construct  and  operate 
the  street  railway,  and  run  cars  every  half 
hour  "aa  such  street  railroads  are  usually 
nm."  ontll  the  land  Is  sold,  or.  In  default 
tbeiwf,  to  take  back  the  lan^  return  the  eon. 
-stdsratlon,  and  pay  a  ^wclflad  anm  as  llqnld- 
ated  danuiges. 

(Jannary  8.  1901.) 

APPEAL  plaintiff  from  a  Judsment  of 
tbe  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  a  Special  Term  for  Erie  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
scind a  contract  because  of  defendant's 
'breach,  and  to  compel  it  to  perform  certain 
affirmative  clauBca  which  had  been  provided 
in  case  of  such  breach.  Affirmed. 
The  facte  are  stated  in  the  opinicm. 
Mr.  Uanom  Fletacfc— >m«,  with  Mr. 
■Cliarlw  Edwards  Woodbrldce,  for  ap- 
pellant: 

The  covenant  for  the  operation  of  the 
road  at  stated  intervals  on  each  day  was 
absolute  and  unqualified ;  and  the  further 
phrase,  "as  such  railroads  are  usually  run," 
refers  to  the  general  manner  of  operating 
"the  road,  not  to  the  time  or  frequency  ot 
running  cars,  which  is  covered  by  that  spe- 
cific clause. 

Effect  must  be  given,  if  possible,  to  evei7 
part  of  an  agreement;  and  it  is  only  when 
there  is  an  inconsistency  or  rep\ignancy 
which  is  totally  irreconcilable  that  a  dis- 
-erimination  will  be  made  as  to  which  part 
shall  be  made  to  yield  to  the  other. 

Barhydt  v.  Ellis,  45  N.  Y.  107;  Beach, 
Modern  Iaw  of  Contracts,  fi  718;  Ripley  v. 


Larmouth,  56  Barb.  21 ;  Bolmea  V.  Hubiard, 
60  N.  Y.  183;  Spofford  v.  Pearaall,  138  N.Y. 
57,  33  N.  K.  834;  Uoey  v.  Gilrojf,  129  N.  Y. 
132,  29  N.  E.  85. 

Where  there  is  no  room  for  donbt  or  ques- 
tion as  to  the  meaning  and  intent  of  tbe  lan- 
guage employed  in  a  written  instrument,  the 
apparent  meaning  must  be  regarded  as  the 
intended  one. 

Christopher  &  T.  Street  R.  Co.  v.  Twenty- 
third  Street  R.  Co.  149  N.  Y.  51,  43  N.  E. 
538;  Sehoonmaker  v.  Hoj/t,  148  N.  Y.  426, 
42  N.  E.  1059;  Oofofes  Eleotrio  Smelting  A 
Aluminum  Co.  t.  Loterey,  24  C.  0.  A.  016, 
47  U.  S.  App.  531,  79  Fed.  331. 

There  can  be  no  doubt  as  to  the  exact 
meaning  of  the  covenant  for  the  operation 
of  the  road,  and,  even  if  there  were,  it 
should  be  construed  strictly  against  the  cov* 
enantor  and  Ubeially  in  favor  of  the  cove- 
nantee. 

Belden  t.  Bvrke,  72  Hnn,  61,  2S  N.  Y. 
Supp.  801;  Marvin  v.  Btone,  2  Cow.  781; 
Jackson  v.  Builder^  Wood  Working  Co.  91 
Hun,  436,  36  N.  Y.  Supp.  227;  tJdsall  v. 
Camden  (6  A.  R.  ds  Transp.  Co.  50  N.  Y.  661; 
Howell  V.  Long  Island  R.  Co.  37  Hun,  381, 
107  N.  Y.  684,  14  N.  E.  611. 

To  fail  to  give  this  provision  due  effect 
is  virtually  to  make  for  the  parties  a  con- 
tract different  from  that  they  have  made 
for  themselves,  and  this  the  court  cannot  do. 

Foster  v.  Joliet,  27  Fed.  899. 

The  failure  to  run  the  cars  during  the 
winter  of  1894  and  1895  constituted  a  breads 
of  the  covenant  that  the  road  should  be  op- 
crated. 

2  Pom.  Spec.  Perf.  9  2. 

Whether  there  has  been  a  substantial  per- 
formance of  a  contract  is  a  question  of  fact 
depending  upon  all  the  circumstances  of  the 
case,  and  is  to  be  found  in  that  form  by  the 
trial  court. 

Murphy  v.  Stiokley  Simonds  Co.  82  Hun, 
168,  31  N.  Y.  Supp.  295;  Phillip  v.  Oallant, 
62  N.  Y.  266 ;  Jiolan  v.  Whitney,  88  N.  Y. 
648;  Bracco  v.  Tighe,  76  Hun,  140,  27  N. 
Y.  Supp.  34;  Monteverde  v.  Queens  County 
Supers.  78  Hun,  207,  28  N.  Y.  Supp.  918; 
Glacius  T.  Black,  SO  N.  Y.  145,  10  Am.  Rep. 
449;  Woodward  v.  Fuller,  80  N.  Y.  312; 
Beach,  Modem  Law  of  Contracts,  S  293. 

The  mere  fact  that  no  specific  benefit  to 
the  plaintiff  was  shown  by  the  running  of 
the  road,  or  detriment  by  its  failure  to  run, 
is  not  material. 

New  York  d  N.  E.  R.  Co.  v.  Providence, 
16  R.  L  746,  19  Atl.  759. 

The  court  cannot  set  up  a  measure  of 
damages  for  a  breach  of  a  contract  different 
from  that  provided  in  the  contract. 


Nora. — The  above  case  depends  primarily,  do 
'doubt,  on  the  construction  of  the  contract  In 
•detmnlntaif  whether  or  not  the  Intention  of  the 
iwrrles  bad  been  carried  out  by  what  was  done 
"by  way  of  performance.  But  as  this  Involves 
the  extent  of  modification  of  the  strict  provl- 
fllon  for  cars  every  halt  hour  by  the  general 
reference  to  the  way  such  roads  are  asnally 
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run.  It  fairly  Involves  the  effect  of  lutervenlnB 
Impossibilities  and  dlfflcultles  as  affectlog  tbat 
question.  On  this  nutter  of  Intervening  Im- 
possibilities there  Is  a  note  with  tbe  caas  ot 
Stewart  v.  Stone  (N.  Y.)  14  L.  R.  A.  218.  ▲ 
later  case  In  this  series  Is  Bemy  T.  Olds  (Cal.> 
21  L.  B.  A.  645,  and  note. 
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Zaoharff  r.  Bioangm;  1  Or.  92;  Winch  t. 
Uutuai  Bm.  lee  Co.  9  Daly,  177;  Solmea 
T.  Bolmes,  1'2  Barb.  137,  Affirmed  9  N.  Y. 
626 ;  Howell  v.  Long  Uland  B.  Co.  37  Hun, 
381,  Affirmed  in  107  N.  Y.  684,  14  N.  E.  611 ; 
Bicain  v.  Scamcna,  9  Wall.  264,  19  L.  ed. 
664;  Foster  v.  JoHet,  27  Fed.  Rep.  899; 
MaeKiUgM  Flintio  Stone  Co.  v.  New  York, 
13  App.  DiT.  231,  43  N.  Y.  Supp.  13B;  Ward 
T.  Mudaon  River  Bldg.  Co.  125  N.  Y.  230, 
26  N.  E.  256;  Mount  MorrU  v.  Sing,  77 
Hun,  18,  28  N.  Y.  8upp.  281. 

The  contract  is  that  the  defendant  would 
take  back  the  land,  and  refund  the  purchase 
money,  and  pay  the  liquidated  damages, 
upon  the  happening  of  a  certain  event, 
which  has  occurred. 

In  cases  ot  this  kind  it  is  only  necessary 
to  show  that  the  event  has  happened. 

gioaton  V.  Beadle,  7  Ji^uu.  72;  MoNitt  v. 
Clark,  7  Johns.  465;  Jaequinet  v.  Boutron, 
19  La.  Ann.  30;  Brown  v.  Blee,  103  U.  S. 
.828,  26  L.  ed.  618;  Deverill  v.  Bumell,  L. 
R.  8  C.  P.  475;  Pom.  Spec.  Perf.  9  50. 

Even  in  the  absence  of  the  alternative 
4wrenant,  which   provided   for  the  conse- 

auences  of  a  cessation  of  Uie  operation  of 
lie  road,  the  difficulty  of  such  operation  by 
reason  of  Uie  heavy  snow  falls  during  the 
winter  in  question,  in  accordance  with  the 
contract,  had  it  amounted  to  an  impossibil- 
ity, was  no  excuse  for  such  failure  of  per- 
formance. 

Word  V.  Hudson  River  Bldg.  Co.  125  N. 
Y.  230,  26  N.  E.  266;  Beebe  v.  Johnson,  19 
Wend.  600.  32  Am.  Dec.  618;  Harmony  v. 
Bingham,  12  N.  Y.  99,  02  Am.  Dec.  -142; 
Tompkins  v.  Dudley,  26  N.  Y.  272,  82  Am. 
Dec.  349;  Cobb  v.  Harmon,  23  N.  Y.  148; 
Wheeler  v.  Connecticut  Mut.  L.  Ins.  Co.  82 
N.  y.  543,  37  Am.  Kep.  594;  Bigler  v.  Hall, 
54  N.  Y.  167;  Jennison  v.  Knoa,  15  Daly, 
178.  4  N.  Y.  Supp.  894;  Dermott  v.  Jones, 
2  Wall.  I,  sub  nom.  Ingle  v.  Jones,  17  L.  ed. 
762;  Central  Trust  Co.  v.  Wabash,  St.  L. 
A  P,  R,  Co.  31  Fed.  440;  Dodge  y.  Van 
LeoTt  6  Cranch  C.  C.  278,  Fed.  Caa.  No. 
3,056;  Meriwether  v.  Loicndea  County,  89 
Ala.  362,  7  So.  198;  Beach,  Modem  Law  of 
Contracts,  §S  217,  218,  773;  1  Story,  Eq. 
Jur.  13th  ed.  S  101,  p.  104;  Warth  v.  Mack, 
25  C.  C.  A.  235,  51  U.  S.  App.  133,  79  Fed. 
915;  Boker  v.  Demorcst  Mfg.  Co.  28  Misc. 
263,  59  N.  Y.  Supp.  826;  Kelly  v.  Fejervary 
(Iowa)  78  N.  W.  828;  Deater  Vorton, 
47  N.  Y.  62;  Stewart  v.  fitone,  127  N.  Y. 
500,  14  L.  R.  A.  216,  29  N.  E.  596;  Lorillard 
V.  Clyde,  142  N.  Y.  468,  24  L.  R.  A.  113,  37 
N.  E.  489. 

The  enforcement  of  the  alternative  oove- 
nant  was  not  a  matter  of  discretion,  but  of 
absolute  right. 

Giles  V.  Austin,  62  N.  Y.  486;  Noyes  v. 
Anderson,  124  N.  Y.  17S,  26  N.  E.  316; 
Bispharo,  Eq.  {  181;  Duncket  v.  Dunekel, 
141  N.  Y.  427,  36  N.  E.  406;  Frain  v.  Klein, 
18  App.  Div.  66,  46  N.  Y.  Supp.  304. 

Even  in  cases  of  specific  performance  or 
other  equitable  actions,  where  a  contract  is 
fair  at  its  inception,  no  unfairness,  hard- 
ship, or  inequality  subsequently  arising, 
however  unforeseen,  or  change  of  eircum- 
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stances,  however  unexpected,  will  prevent  ita 
enforcement. 

Pom.  Spec.  Perf.  S9  177,  189;  Franklin 
Teleg.  Co.  v.  .B^orrwon,  145  U.  S.  459,  38- 
L.  ed.  776,  12  Sup.  Ct.  Rep.  900;  Lee  v. 
Kirby,  104  Mass.  420;  Rutland  Marble  Co. 
V.  Ripley,  10  WalL  339,  19  L.  ed.  955;  Fry. 
Spec.  Perf.  116,  also  chap.  0;  Prospect  Park 
<£  C.  I.  R.  Co.  V.  Coney  Uland  d  B.  R.  Co, 
144  N.  Y.  1S2,  26  L.  R.  A.  610,  39  N.  E. 
17. 

ifr.  Jolm  O.  Mllbnra,  for  respondent: 

Upon  tlie  particular  findings  as  to  what 
was  done  and  what  was  not  done,  the  ques- 
tion as  to  whether  they  constitute  perform- 
ance or  not  turns  upon  a  question  of  law, — 
the  proper  construction  <n  the  contract, — 
and  IS  reviewable  as  such  \xf  this  coortr 
whatever  the  ■  form  of  the  finding  of  tha 
court  of  first  instance  may  be. 

Fielden  v.  Lahens,  2  Abb.  App.  Dee.  Ill; 
Green  v.  Roworth,  113  N.  Y.  462,  21  N.  E. 
166;  Pratt  v.  Foote,  9  N.  Y.  463;  Laktr 
Shore  Nat.  Bank  v.  Builer  Colliery  Go.  51 
Hun,  63,  3  N.  Y.  Supp.  771 ;  Jerome  v.  Queen 
City  Cycle  Co.  163  N.  Y.  367,  57  N.  E.  485. 

If  the  particular  findings  show  perform- 
ance according  to  the  construction  put  apoD 
the  contract  by  this  court,  they  will  control 
a  general  finding  of  nonperformance,  though 
designated  a  finding  of  fact. 

Bennett  v.  h'uchan,  76  N.  Y.  386;  Phelp» 
V.  Visoher,  50  N.  Y.  69,  10  Am.  Rep.  433. 

The  contract  is  not  an  absolute  and  un- 
qualified agreement  to  run  cars  every  half 
hour  from  7  A.  M.  to  8  p.  x.  each  day  under 
all  conditions  and  ojrcumstances. 

Delaware,  L.  A  W,  R.  Co.  t.  Botene,  59 
N.  Y.  673;  Russell  v.  AUerton,  108  N.  Y. 
288,  15  N.  E.  391;  Btapenhorat  v.  Wolff,  3 
Jones  &  S.  25,  Affirmed  in  65  K.  Y.  596; 
O'Brien  v.  Miller.  168  U.  S.  297,  42  L.  ed. 
473,  18  Sup.  Ct.  Rep.  140;  Gillet  v.  Bank  of 
America,  160  N.  Y.  655,  66  N.  E.  292;  Hor- 
gan  t.  New  York,  160  N.  Y.  516.  55  N.  E. 
204. 

The  rule  is  that  via  major  is  not  an  ex- 
cuse  for  nonperformance,  when  the  contract 

is  absolute. 

Ant^her  doctrine  has,  however,  grown  out 
of  the  stringency  of  this  rule  of  performance, 
which  has  resulted  in  radically  limiting  it. 

While  leaving  the  doctrine  of  strict  per- 
formance untouched,  the  tendency  has  grown 
up  to  BO  construe  contracts  that  its  oparm- 
tion  is  very  much  circumscribed. 

Deater  v.  Norton,  47  N.  Y.  62,  7  Am.  Rep. 
415;  Lorillard  v.  Clyde,  142  N.  Y.  466,  24 
L.  R.  A.  113,  37  N.  E.  489;  Stewart  t.  Stone,. 
127  N.  Y.  507,  14  L.  R.  A.  216,  28  N.  E.  696 ; 
Worth  T.  Bdmonda,  62  Barb.  40;  Taj/lor  t. 
Caldwell,  9  Best,  ft  S.  826;  Lovwing  t. 
Buok  Mountain  Coal  Co.  54  Pa.  291 ;  Chica- 
go, M.  A  St.  P.  R.  Co.  V.  Hoyt,  149  U.  8. 
1,  37  L.  ed.  625,  13  Sup.  Ct.  Rep.  779;  Clif- 
ford V.  Watts,  Ii.  R.  6  C.  P.  576. 

There  was  substantial  performance  of  the 
contract  as  to  the  operation  of  the  railroad. 

Miller  v.  Benjamin,  142  N.  Y.  613,  37  N. 
E.  631;  Boaley  v.  Black,  28  N.  Y.  438;  Pall- 
man  T.  Smith,  135  Pa.  188,^19  Atl..  081; 
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Shoemaker  v.  Aofeor,  110  Cal.  230,  48  Pac. 
«2. 

Even  if  the  failure  to  run  cars  r^ularly 
daring  the  vinter  of  I894-0S  was  a  breach 
<d  the  prorision  of  the  contract  that  a  car 
should  he  run  eveiy  half  hour,  the  right  to 
return  the  laud  under  the  eontraet  did  not 
accrue. 

The  mere  failure  to  run  cars  every  half 
hour  at  times  during  the  winter  of  1894r-96' 
did  not  establish  that  the  railroad  had  not 
been  constructed,  maintained,  and  operated 
as  provided  in  the  contract,  so  that  the 
plamtiflT  vras  entitled  to  a  cancelation  of  the 
mortgage,  the  return  of  the  moneys  paid, 
and  the  $5,000  liquidated  damages,  because 
( 1 )  the  road  was  operated  within  the  mean- 
ing of  the  contract,  notwithstanding  that 
failure;  and  (2)  the  clause  is  conjunctive, 
and  onl^  in  the  case  of  a  failure  to  build 
and  maintain,  as  well  ae  a  failure  to  oper- 
ate, might  it  be  invoked. 

Mount  Morrit  r.  King,  77  Hun,  18,  28  N. 
T.  Supp.  981. 

Such  covenants  or  conditions  ftre  not  fav* 
ored  in  the  law,  and  tfa^  are  always  oon- 
sbrued  strictly. 

Rose  V.  Sawley,  141  N.  Y.  366,  36  K.  E. 
335;  Woodvwth  v.  Payne,  74  N.  Y.  196, 
30  Am.  Rep.  298;  Craig  v.  Wells,  11  N.  Y. 
31S;  Hoyt  v.  KxmbaU,  49  N.  H.  327;  iferrv 
field  T.  Cohteigk,  4  Cush.  178. 

It  Is  not  enough  to  show  that  the  letter 
of  the  condition  is  violated,  but  it  must  ap- 
pear that  its  true  spirit  and  purpose  have 
been  wilfully  disregarded  by  the  grantee. 

Bom  v.  Bawley,  141  N.  Y.  378,  36  N.  E. 
336;  Leggett  Neto  York  Hut.  L.  Ina.  Oo. 
58  N.  Y.  394. 

The  plaintiff  is  not  entitled  to  the  aid  of 
a  court  of  equity,  connderlng  the  circnm- 
stances,  to  enforce  the  covenant  as  to  a  re- 
conveyance, etc.,  and  the  payment  oi  liqui- 
dated damages. 

Pom.  Spec.  Perf.  of  Contracts,  2d  ed.  S 
185;  London  v.  Tfath,  3  Atk.  512.  1  Ves.  Sr. 
12;  Oil  Creek  R.  Co.  v.  Atlantic  d  O.  W. 
R.  Co.  57  Pa.  66;  lAvingaton  t.  TompHna, 
4  Johns.  Ch.  431;  Warner  v.  Bennett,  31 
Conn.  468 ;  White  Port  Bitron  <E  M.  R.  Co. 
13  Mich.  366;  Stoiy,  Eq.  Jur.  5  1319. 

0*BrieB,  J.,  delivered  the  opinion  of  the 

court: 

This  is  an  action  to  rescind  a  contract 
for  a  breach  by  the  defendant,  and  to  com- 
pel the  latter  to  specifically  perform  cer- 
tain alternative  provisions  tnereof.  The 
contract  in  terms,  as  is  claimed,  bound  the 
defendant  to  do  various  things  that  it  failed 
to  do;  (1)  To  build,  maintain,  and  operate 
an  electric  street-railroad  through  certain 
lands  which  it  conveyed  to  the  plaintiff's 
grantors;  (2)  failing  in  that,  to  accept  a  re- 
conveyance of  the  lands,  and  to  cancel  a 
purchase-money  mortgage  given  by  such 
grantors;  (3)  to  refund  to  the  plaintiff  any 
sums  of  money  paid  on  the  mortgage  or  on 
the  purchase  price  of  the  land;  (4)  to  pay 
96,000  liquidated  damages  lor  the  Tlolauon 
of  the  agreement. 

On  the  let  di^  of  Jun^  1892,  the  defend- 
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ant  agreed  to  sell  and  convey  to  several  in- 
dividuals named  a  tract  of  land  containing 
about  118  acres,  for  the  sum  of  $71,136,  to 
be  paid  at  times  therein  expressed,  in  cash 
to  the  amount  oi  about  $18,000,  when  the 
defendant  was  to  convey  to  the  purchasers' 
the  lond  a  warranty  deed,  and  the  pur- 
chasers were  to  secure  the  balance  of  the 
purchase  money  by  bond  and  mortgage.  The 
cash  payments  were  made,  the  property  con- 
veyed by  the  defendant,  and  the  purchase- 
money  mortgage  delivered  by  the  purchasers 
in  accordance  with  the  agreement.  The  de- 
fendant also  agreed  that  an  electric  street- 
railroad  should  be  constructed,  maintained,, 
and  operated  through  the  land  from  the  rail- 
road system  in  Buffalo  to  the  village  of 
Lancaster,  the  construction  of  the  same  to- 
be  commenced  on  or  before  July  1,  1892,  and 
the  road  to  be  completed  and  in  operation, 
on  or  before  May  1,  1893,  and  that  such 
railroad  should  be  maintained  in  good  con- 
dition and  operated  until  the  land  should  be- 
sold.  In  February,  1893,  the  individual 
purchasers  of  the  land  under  this  contract 
became  incorporated,  and  the  corporatioa 
thus  formed  is  the  plaintiff  in  this  action. 
These  individuals  were  about  to  convey  the 
lands  to  the  plaintiff,  but,  as  it  was  sup- 
posed  that  the  defendant's  covenant  with  re- 
spect to  the  street  railroad  was  good  only- 
until  the  lands  were  sold,  the  two  corpora- 
tions, on  March  1,  1893,  entered  into  an- 
oUier  agreonent  in  writing,  in  which  Uie  de- 
fendant is  described  as  the  party  of  th» 
first  part,  and  the  plaintiff  as  the  party  of 
the  second  part,  the  material  parts  of  which 
are  as  follows: 

"That  in  consideration  of  the  premises 
and  the  sum  of  $1  paid  by  the  party  of  the- 
second  part  to  Uie  party  of  the  first  part, 
and  for  other  good  and  Taluahle  eonsidera- 
tions,  the  party  of  the  first  part  agrees,  la 
case  the  parties  to  said  agreement  of  the- 
second  part  shall  make  the  conveyance  here- 
inbefore recited,  that  an  electric  street-rail- 
road shall  be  constructed,  maintained,  and 
operated  connected  with  the  street-railroad 
system  of  the  city  of  Buffalo,  and  running- 
tJ^ence  to  the  village  of  Lancaster,  and  that 
said  railroad  shall  run  over  said  land,  and 
in  and  along  a  certain  street  or  highway  lOO 
feet  wide  as  the  same  is  now  located,  which 
street  or  highway  runs  in  a  direction  paral- 
lel or  nearly  parallel  to  the  northerly  Une- 
of  said  land;  that  said  street  railway  shall 
be  completed  and  in  operation  on  or  be- 
fore the  1st  day  of  Ma^,  1893;  that  said' 
railway  shall  be  maintained  in  good  condi- 
tion and  in  operation  until  the  said  land 
shall  be  sold  by  the  mrtj  of  the  second 
part;  and  that,  after  the  e<mipletfon  of  said 
railroad,  cars  shall  be  run  thereon  for  the- 
convenience  of  pasBeneers  as  often  as  once- 
every  half  hour  from  7  A.,  v.  to  8  p.  m.  each 
day,  as  such  street  railroads  are  usually 
run,  until  said  land  is  sold.  The  party  of 
the  first  part  further  covenants  that,  in  case- 
said  street  railway  shall  not  be  construct- 
ed, maintained,  and  operated  as  hereinbefore 
provided,  the  said  party  of  the  first  part 
will,  at  the  request  ofifefgrlg*^^^ 
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«nd  part,  take  back  the  said  land,  provided 
said  land  shall  be  free  and  clear  from  all 
Uena  and  encumbrances,  escept  a  mortgage 
made  by  the  parties  to  eaid  agreement  of 
the  second  part,  to  the  party  of  the  first 
part,  to  secure  the  payment  of  the  sum  of 
fifty-five  thousand  fTve  hundred  and  eighty 
( $55,580 )  dollars,  which  mortgage  bears 
even  date  herewith,  and  except  also  taxes 
and  assessments  levied  or  assessed  thereon 
since  the  Ist  day  of  June,  1892,  and  except, 
aleo,  any  encumbrances  upon  said  land,  or 
any  defects  in  the  title  thereto  of  the  party 
-of  the  second  part  which  existed  at  the  time 
of  the  deliveiy  of  the  deed  to  the  parties 
to  said  agreement  of  the  second  part;  and 
thereupon  the  party  of  the  first  part  will 
repay  to  the  party  of  the  second  part  all 
money  which  has  or  may  be  paid  tothe  party 
■of  the  first  part,  pursuant  to  the  terms  of 
said  agreonent,  and  all  moneys  which  may 
faava  been  paid  on  said  mortgage  or  the  bond 
to  secure  which  the  same  is  given,  and  alt 
moneys  which  may  have  been  paid  on  ac- 
count of  taxes  and  aasessments  fevied  or  as- 
sessed upon  said  premises  since  the  Ist  day 
-of  June,  1802,  and  will  pay  to  the  party  of 
Uie  second  part  the  further  sum  of  five  thou- 
sand ($5,000)  dollars,  which  it  ia  hereby 
-•ATeed  shall  be  full  liquidated  damages  for 
tne  breach  of  the  foregoing  covenant  for  the 
-construction,  maintenance,  and  operation  of 
said  street  railway;  and  the  party  of  the 
first  part  will  thereupon,  at  the  request  of 
the  party  of  the  second  jmrt,  discharge  said 
mortgage." 

The  court  found,  and  it  is  undisputed, 
that  the  defendant  built  the  railroad  and  put 
it  in  operation,  and  that  it  was  operated 
down  to  the  time  of  the  trial,  except  during 
"the  winter  of  1894-96,  as  to  which  period  a 
special  finding  was  made  in  the  following 
words;  "That  during  the  whole  or  a  sub- 
stantial part  of  the  period  elapsing  from 
December  1,  1894,  to  April  1,  189G,  cars 
were  not  run  on  the  said  electric  strect- 
railw^  as  often  as  once  every  half  hour 
from  7  A.  X.  to  8  p.  H.  of  each  day,  and  that 
■during  said  period  there  was  a  substantial 
failure  to  run  cars  on  said  electric  street- 
railway  on  the  days  and  at  the  times  and 
intervals  required  by  said  contract  set  forth 
in  the  above  ninth  finding  of  fact;  that  the 
winter  of  1894  and  1895  was  of  unusual 
severity,  and  the  failure  to  run  said  cars 
-over  or  on  said  railroad  as  aforesaid  was 
caused  and  resulted  from  aald  railroad  be- 
-cominff  blocked  with  snow  and  snowdrifts, 
-eatisea  by  heavy  snow  falls  and  high  winds, 
rendering  it  practically  impossible  to  run 
-cars  over  sata  railroad  while  the  said  snow 
and  snowdrifts  craitinued  on  the  said  rail- 
road, and  the  same  were  removed  from  said 
railroad  with  the  appliances  and  assistance 
usually  and  ordinarily  employed  for  that 
purpose  1^  street  railroads,  and  when  the 
■ame  were  so  removed  from  said  railroad  the 
running  of  cars  was  resumed  and  continued, 
a  car  passing  over  said  railroad  once  every 
half  hour,  until  the  railroad  became  blocked 
wain  in  the  manner  hereinbefore  set  forth." 
^e  court  further  found  that  it  was  practi- 
<1  L.  R.  A. 


cally  impossible  for  the  defendant  to  operate 
the  railroad  during  the  winter  of  1804-95 
in  such  a  way  as  to  pass  through  the  lands 
every  half  hour,  ana  that  the  interruption 
of  the  regular  time  was  not  due  to  any  omis- 
aion  on  the  part  of  the  defendant  or  the 
parties  operawng  the  road,  but  to  the  heavy 
storms  prevailing  at  those  times;  that  the 
stoppage  of  the  cars  at  those  times  was  for 
the  purpose  of  cleaning  the  snow  from  the 
track ;  and  that  duriiu;  the  time  mentioned 
the  road  was  operatea  as  similar  railroada 
were  in  the  city  of  Buffalo.  It  was  also 
found  that  since  the  end  of  the  year  1893, 
uj)  to  the  time  of  the  trial,  there  was  prac- 
tically no  market  for  the  sale  of  the  land 
embraced  in  the  contract,  and  that  the 
plaintiff  sustained  no  damage  in  consequence 
of  the  omission  to  run  the  cars  regularly 
every  half  hour  at  the  times  referred  to,  and 
lost  no  opportunity  to  sell  the  land  1^  rea- 
son of  such  omission. 

The  trial  court  rendered  judgment  for  the 
plaintiff  for  the  relief  demanded,  which  was 
the  restoration  of  the  purchase  money  of  the 
land,  ao  far  as  paid,  and  all  money  paid  on 
the  mortgage  l^  the  plaintiff;  but  on  ap- 
peal to  the  appellate  division  the  judgment 
was  reversed,  and  a  new  trial  granted,  and 
no  statemmit  appears  in  the  order  that  the 
reversal  was  on  the  bets.  The  form  of  the 
order  of  reversal  is  not  material  in  a  ease 
where  there  are  no  disputed  questions  of 
fact.  O'Brien  v.  East  River  Bridge  Co.  161 
N.  Y.  639,  48  L.  R.  A.  122,  66  N.  E.  74; 
Benedict  v.  Amoua,  164  N.  Y.  716,  49  N. 
E.  326;  Origgs  v.  Day.  158  N.  Y.  1,  52  N. 
E.  692;  HirshfeJd  v.  Fitzgerald,  167  N.  Y. 
166,  46  L.  R.  A.  839,  61  N.  £.  997.  All  the 
findings  of  the  trial  court  stand  in  the  ease, 
and  the  only  question  is  whether  they  sus- 
tain the  judgment.  If  they  do  not,  then  it 
was  properly  reversed.  The  court  found, 
not  only  what  was  done  by  the  defendant  in 
the  performanoe  of  the  contract,  hut  what 
was  not  done,  and  all  of  the  findings  must  be 
read  together,  and  when  thus  read  they 
must  show  a  breach  of  the  contract  on  the 
part  of  the  defendant  In  order  to  suppinrt 
the  judgment  for  the  pl^ntiff  at  tiie  trial. 

The  agreement  to  run  passenger  cars  on 
the  road  as  often  as  once  eveiy  half  hour 
was  not  literally  or  absolutely  performed, 
and  the  question  is  whether  the  omission  in 
that  respect  constitutes  such  a  breach  of 
the  defendant's  contract  as  to  give  to  the 
plaintiff  the  right  to  rescind,  and  to  demand 
from  the  defendant  the  restoration  ot  the 
benefits  received  under  it.  We  do  not  think 
that  it  would  be  a  fair  construction  of  the 
contract  to  hold  that  the  defendant  was  ab- 
solutely bound  to  run  a  car  every  half  hour 
each  day  under  all  circumstances  and  con- 
ditions, whether  possible  or  not,  or  that  an 
omission  in  that  regard,  under  the  circum- 
stances and  conditions  found,  was  a  breach 
of  the  contract  to  operate  the  railroad  in 
the  manner  specified.  The  whole  contract, 
and  its  purpose  and  object,  must  be  brought 
into  view,  and  the  language  employed  by  the 
parties  understood  in  a  reasonable  way. 
Xeither  party  Intended  to  JS<f' tiwi)4«  t9«  do 
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things  that  were  impoBsible.  The  constnie- 
tioQ  for  which  the  learned  counsel  for  the 
plaintiff  contends  would  be  unreasonable, 
and  would  place  the  defendant  at  the  mercy 
«f  tlie  elements,  since  it  is  well  known  that 
the  operalion  of  railroads  is  frequently  in- 
terrupted 1^  stomu  such  as  are  mentioned 
in  the  findings  in  fUe  case. 

The  accepted  canons  of  interpretation  are 
■opposed  to  a  construction  that  would  visit 
upon  the  defendant  all  the  consequences  of 
-a  breach  as  specified  in  the  agreement.  Del- 
aware, h.  A  W,  R.  Co.  7.  Botcna^  68  N.  Y. 
£73;  Rua$ell  r.  Allorttm,  108  M.  T.  288,  16 
N.  E.  391 ;  O'Brien  v.  Hitter,  168  U.  B.  287, 
42  L.  ed.  469.  18  Sup.  Ct.  Rep.  140;  Gittet 
V.  Bank  of  America,  160  N.  Y.  640,  56  N.  S. 
492;  Horgan  v.  New  York,  160  N.  Y.  616, 
66  N.  E.  204.  It  is  a  well-setUed 
rule  of  law  that  where  a  party,  by 
Itis  own  contnLcrt,  aheolutely  engaces  to 
do  an  act,  it  is  bis  own  fault  and  fiAiy 
that  he  did  not  thereby  provide  against 
eontiiuieDcies,  and  exempt  himself  from  re- 
sponsibility in  certain  events.  In  such  cases 
perftomanoe  is  not  excused  by  inevitable  ac- 
•ddent  or  other  contingracy,  although  not 
foreseen  or  under  the  control  of  the  party. 
When  the  contract  is  absolute,  the  vie  major 
is  not  an  excuse  for  nonperformance.  Ward 
T.  Budeon  River  Bldg.  Co.  126  N.  Y.  230, 
26  N.  E.  266 ;  Harmony  v.  Bingham,  12  N. 
Y.  99.  But  there  are  many  contracts  from 
which  W  thdr  very  nature  a  condition  may 
be  implied  that  a  party  will  be  relieved  from 
the  consequences  of  nonperformance  in  some 
slight,  particular,  where  the  obligation  is 
qualified,  or  when  performance  is  rendered 
impoiuible  without  tiis  fault,  and  we  think 
the  contract  in  question  belonged  to  that 
«laa«.  Btewart  v.  Btone,  127  K.  Y.  600,  14 
L.  B.  A.  215,  28  N.  E.  696;  Demter  v.  Nor- 
<on,  47  N.  Y.  62,  7  Am.  Sep.  415;  Worth 

Edmonda,  52  Barb.  40;  LonUard  v.  Clyde, 
142  N.  Y.  456,  24  L.  R.  A.  113,  37  N.  E. 


489;  TayJor  v.  Caldwell,  3  Best  &.  S.  826; 
Chicago,  M.  <£  St.  P.  R.  Co.  v.  Hoyt,  149  U. 
8.  1,  37  L.  ed.  025,  13  Sup.  Ct.  Rep.  779; 
Cliffmd  V.  Watte,  L.  R.  S  C.  P.  577. 

In  this  case  the  covenant  to  run  the  cars 
every  half  hour  was  qualified,  not  only  by 
the  nature  of  the  contract  and  the  act  to  be 
performed,  but  by  the  use  of  the  words,  "as 
such  street  railroads  are  usually  run."  We 
are  of  opinion  that  there  was  no  substantial 
breach  of  the  agreement  upon  the  facts 
found  at  the  trial,  when  they  are  all  taken 
t<^ther,  since  the  railroad  was  constructed, 
maintained,  and  operated  in  conformity  with 
the  agreement,  wnen  reasonably  and  fairly 
construed. 

This  conclusion  renders  it  nnnecessary  to 
deal  with  another  point  argued  by  the 
learned  counsel  for  the  defendant,  to  the  ef- 
fect that,  even  if  there  was  a  breach  of  the 
agreement  to  run  cars  every  half  hour,  yet 
the  alternative  clause  is  conjunctive,  and 
could  be  invcked  by  the  plaintiff  only  in  case 
of  omisdon  on  the  part  of  Uie  defendant, 
not  only  to  operate,  but  to  build  and  main- 
tain. He  contends  that  the  clause  could  not 
come  into  operation  unless  the  defendant 
failed  to  do  all  these  things.  This  construc- 
tion would  seem,  upon  the  bare  statement  of 
the  proposition,  without  examination  of  the 
auUun-ities  cited,  to  be  almost  as  unreason- 
able as  that  for  which  the  plaintiff's  coun- 
sel contends  with  respect  to  the  scope  and 
meaning  of  the  obligation  to  run  cars  every 
half  hour.  But  since  it  is  of  no  importance 
in  the  case,  in  the  view  we  have  taken  of 
the  other  question,  it  is  not  needful  to  con- 
sider it. 

The  order  and  judgment  of  revereal  should 
he  affirmed,  and  judgment  absolute  ordered 
for  the  defendant  on  the  stipulation,  with 
costs. 

Parker,  Ch.  J.,  and  Bartlett,  Ballot, 
Martla,  Vua,  mad  Lamdm,  JJ.,-  oononr. 
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DBTROIT,  YPSILANTI,  A,  ANN  ARBOR 
RAILWAY,  Plff.  in  Brr, 

(  Mleb  ) 

A.  Street  railwar  compMr  Iim  a.  rlsbt 
to  remove  shade  trees  within  the  limits 
Of  the  public  hlghwar  for  tbe  eoDstmetlon 
of  Its  road,  as  autborlsed  tbe  township 
antborlties,  without  compensation  for  dam- 
ages to  tbe  abutting  owner ;  but  It  must  first 
give  him  notice  sod  an  opportunity  to  re- 
move the  trees  as  he  may  see  fit. 

{Hooter,  J.,  iKtceats.) 


Non. — As  to  tbe  owner^p  and  centred  itf 
-trees  In  bIsAiwar,  there  Is  a  fiefs  In  this  series 
with  the  vase  of  Chase  v.  Oshkoah  (Wis.)  IB 
L.  B.  A.  MS ;  also  the  cases  of  State,  Avis, 
Prosecutor,  Vlneland  (N.  J.  L.)  28  L.  B.  A. 
686;  Tate  v.  Oreenboro  rH.  C.)  24  L.  R.  A. 
^1 ;  Uslley  v.  State  (Ohio)  24  L.  R.  A.  724 ; 
Ut.  Carmel  v.  Shaw  (III.)  S7  L.  B,  A.  680; 
■51  L.  R.  A. 


(Hovembar  IS,  1000w| 

Ijl  RKOR  to  the  Circuit  Court  for  Wash- 
J  tensw  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  tbe  all^;ed  wrongful 
destruction  of  shade  trees.  Affirmed, 


Statement  by  Grant,  J.: 

Plaintiff  recovered  a  judgment  In  tbe 
court  below  of  $276  for  ue  destruction  of 
eleven  shade  trees  in  fnmt  of  her  proper^, 
dug  up  and  removed  1^  ttie  defendant  in  Uie 
onurtruetioii   of   its    railway.  PlaintlfTs 

Tanderhorat  v.  Tbolcks  (Cal.)  85  l,.  B.  A.  267 ; 
and  Stretch  v.  Cassopolls  (HIcb.)  ante,  S45. 

As  to  cutting  of  trees  to  make  way  for  tele- 
phone wires,  see  Bradler  v.  Southern  New  Bog- 
land  Telepb.  Co.  (Coon.)  82  I/.  B.  A.  280: 
Southern  Bell  Telepb.  *  Teleg.  Co.  v.  Francis 
(Ala.)  81  L.  B.  A.  108 ;  Wyant  r.  Cmtral  Teie- 
phooe  Co.  (HIcb.)  47  L.  B.  A.  *Vf^ r\r\n\i> 
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land  is  situated  in  tho  township  of  Tpsilanti. 
The  proper  township  authorities  granted  a 
francnise  to  the  defendant's  asaunors  for 
the  construction  M  Uie  railway,  and  fixed  its 
location  20  feet  from  the  oent^  of  the  high- 
way. This  location  of  tiie  roadbed  evidently 
made  it  necessary  to  remove  the  trees. 

Mr,  Johx  D.  MacK»y»  with  Messrs. 
Onteheom  ft  Stsllwrncea,  for  plaintiff  in 
error : 

Officers  of  municipalities,  charged  with 
the  duty  of  making  their  streets  safe  and 

convenient  for  the  nse  of  the  increasing 
traffic,  have  ample  authority  and  large  dis- 
cretion in  all  matters  of  construction  and 
improvement,  including  street  grades. 

If  a  street  railway  company,  acting  under 
the  authority  of  the  city  council  in  laying 
its  tracks,  cbangea  the  grade  of  the  street 
to  conform  to  the  new  ^de  duly  estab- 
lished by  the  municipality,  and  does  the 
work  in  a  proper  and  skilful  manner  and 
in  accordance  with  the  direction  of  the  pub- 
lic authorities,  it  will  not  be  liable  to  aout- 
ting  owners  for  any  incidental  damage  they 
may  sustain. 

Booth,  Street  Kailways,  92;  Brigga  T. 
heunaton  <£  A.  Bone  R.  70  Me.  363,  10  Atl. 
47 ;  Denniattm  v.  Clark,  125  Mass.  216. 
.  A  street  commissioner  is  Justified  in  re- 
moving trees  standing  within  the  limits  of 
the  street,  if  such  removal  is  reasonably 
necessary  for  the  proper  construction  of  a 
sidewalk  which  he  is  ordered  die  dty 
council  to  build. 

Wilson  V.  Simmons,  89  Me.  292,  36  Atl.380. 

No  trespass  was  committed  on  plaintiff's 
land. 

Wyant  v.  Oentrdl  relcpkone  Co.  123  Mich. 
61,  47  U  R.  A.  497,  81  N.  W.  928. 

Hie  measure  of  damages  in  such  cases  is 
the  value  of  the  timber  standing  upon  the 
land  and  the  diminished  value  of  the  es- 
tate, bv  reason  of  its  removal. 

Skeels  v.  Btarrett,  67  Mich.  364,  24  N.  W. 
98;  MilUsr  v.  WeUman,  75  Mich.  363,  42  If. 
W.  843. 

A  street  railway  of  this  description  is  not 
an  additional  burden  on  the  street. 

Detroit  City  R.  Co.  v.  Mills,  85  Mich.  634, 
48  N.  W.  1007 ;  People  w  rel.  Kutwe  v.  Fort 
Wayne  d  E.  R.  Co.  92  Mich.  S22, 16  L.  B.  A. 
762,  62  N.  W.  1010;  Dean  v.  Ann  Arhor 
Street  B.  Oo.  93  Mich.  330,  63  N.  W.  396; 
Nieman  v.  Detroit  Suburban  Street  B.  Oo. 
103  Mich.  266,  61  N.  W.  519. 

There  was  no  taking  of  private  property. 
The  trees  were  wholly  outside  plaintiff's 
land,  and  upon  toll-road  ground.  The 
whole  of  this  highway  was  liable  to  be  used 
for  the  convenience  of  the  public 

Shade  trees  in  the  public  streets  of  a  city 
are  the  property  of  the  municipality,  and 
it  has  complete  control  over  them,  and  will 
not  be  enjoined  from  cutting  them  down 
where  necessary  in  order  to  build  a  dde- 
waJk. 

Mt.  Carmel  v.  Bhatc,  155  HI.  37,  27  L.  R. 
A.  680,  39  N.  E.  584;  Detroit  City  R.  Co.  v. 
MUts,  86  Mich.  663,  48  N.  W.  1007;  Wyant 
61  L.  R.  A. 


V.  Central  Telephone  Co.  123  Mich.  51,  47  T*. 
K.  A.  497,  81  N.  W.  928. 

On  petition   for  rehearmg. 
At  the  common  law  the  wdght  Ot  autbor- 
i^  is  ovem-helmingly  against  the  necesrity 
of  notice. 

See  Ely  v.  Parsons,  65  Conn.  83,  10  Atl. 
499;  Southern  Bell  Teleph.  Co.  v.  Francis, 
109  Ala.  224,  31  L.  R.  A.  193,  19  So.  1;  2 
Dill.  Mun.  Corp.  686,  688;  Chase  v.  Osh- 
kosh,  81  Wis.  313,  15  L.  R.  A.  553,  51  N.  W. 
660;  Tate  v.  Oreeneboro,  114  N.  C.  392,  £4 
L.  R.  A.  671,  19  B.'E.  767;  Dodd  Oonsoli- 
dated  Traction  Co.  67  N.  J.  L.  482,  31  AtL 
P80;  Brainard  r.  Olapp,  10  Onsh.  6,  57  Am. 
Dec.  74. 

Mr.  John  P.  Kirk,  with  Mr.  Tracy  I.. 
Towner,  for  defendant  in  error : 

Michigan  laws  have  always  aimed  to  ea- 
courage  the  planting  and  to  secure  the  pres- 
ervation of  trees  in  highways. 

Comp.Law8  18»7,§8  4159,  4164,4165,4188. 

The  public  have  simply  a  right  of  passage 
over  the  highway.  The  owner  of  land 
through  which  the  highway  passes  is  the 
owner  of  the  soil  and  timber,  except  what 
is  necessary  to  make  bridges,  or  otherwisA 
aid  in  making  the  highway  passable. 

Williama  v.  Michigan  C.  R.  Oo.  2  Mich. 
264,  55  Am.  Dec.  69. 

Trew  in  the-  highway  are  the  property  ot 
the  adjacent  owner,  and  if  they  encroach 
upon  the  highway  and  must  be  removed,  bft 
has  a  right,  and  must  be  afforded  a  reason- 
able opportunity,  to  take  them  as  living" 
trees,  and  transplant  them  elsewhere. 

Clark  V.  Dasso,  34  Mich.  86 ;  People's  Ice 
Co.  V.  The  EiBoelsior,  44  Mich.  233,  38  Am. 
R^.  246.  6  N.  W.  636. 

The  street  railway  act  of  1865,  as 
amended  (How.  Anno.  Stat.  chap.  94)  eon- 
f  ers  no  power  upon  a  company  organized  un- 
der it  to  construct,  maintain,  and  operate 
a  railroad  along  the  traveled  portion  of  a 
public  country  highway,  with  the  consent  of 
the  township  authorities,  upon  a  roadbed 
not  conforming  to  its  grade,  but  made  by 
means  of  cuts  and  fills,  without  compensa- 
tion to  abutting  landowners,  at  whose  suit 
equity  will  perpetual^  enjoin  the  mainten- 
ance and  operation  of  such  a  road. 

Tiiehols  V.  Ann  Arbor  d  7.  Street  R.  Oo. 
87  Mich.  301,  16  L.  R.  A.  371,  40  N.  W.  538. 
See  also  Barber  v.  Saginaw  Union  Street  R. 
Co.  83  Mich.  299,  47  N.  W.  219;  Potter  v. 
8aginav>  Union  Street  R.  Oo.  83  Mich.  286, 
10  L.  R.  A.  176,  47  N.  W.  217-;  Taylor  v.  Bay 
City  Street  R.Co.101  Mich.  140,  59 N.  W.447. 

A  railroad  company  must  not  use  the- 
street  In  such  a  manner  as  to  injure  or  de- 
atttiy  private  properly  abotting  on  th* 
street,  witiiont  condemnation  or  recmn- 
pense. 

Riedinger  v.  Marquette  A  TT.  B.  Co.  62 
Mich.  29,  28  N.  W.  776. 

When  standing  trees  are  cut  down  tb» 
rule  of  damages  should  fairly  be  the  amount 
of  whieh  the  Talue  of  the  estate  is  dimin- 
ished by  their  destruction. 

Skeels  v.  Starrett,  67  Mich.  354,  24  N.  W. 
98.   See  also  MiUer  v.  WelUnan,  75  Mich. 

868,  42  N.  W.  84S.  C niniCi\o 
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Omt,  delWered  the  opinion  of  the 
court: 

The  principal  and  important  question  in 
the  case  is.  Has  a  Btreetrrailway  company 
the  right  to  remove  shade  trees  within  the 
limits  of  the  public  highway,  for  the  con- 
struction of  its  road  as  established  by  the 
township  authorities  without  compensation 
for  damages  f  The  same  principle  was  in- 
volved in  Wyant  t.  Central  Telathone  Co. 
123  Mich.  51.  47  L.  R.  A.  497,  81  N.  W.  928. 
We  there  distinctly  held  that  a  telephone 
company  had  the  right  to  cut  out  the 
branches  of  the  trees  along  the  public  high- 
way under  a  franchise  similar  to  that  here 
conveyed.  The  same  necessity  may  exist  for 
the  rauoval  of  trees  as  may  exist  for  the  re- 
moval of  their  branches.  The  principle  is 
tiie  same  in  either  ease.  It  is  established  be- 
yond controversy  that  municipal  authorities 
haTe  Uie  entire  control  over  tneir  highways, 
stmets,  and  ridewalks,  and  may  remove 
shade  trees  whenever  they  are  an  obstruc- 
tion to  the  use  of  the  highway  for  public 
travel,  without  compensation  to  the  owner. 
Vanderhvrst  v.  Tholcke,  113  Cal.  147,  36  L. 
R.  A.  267,  45  Pac  266;  Everett  v.  Council 
Bluff»,  46  Iowa,  66 ;  Wilson  t.  Bimmona,  89 
Me.  242,  86  Atl.  380.  It  is  true  that  these 
trees  were  lawfully  planted,  and  that  they 
are  the  private  proper^  of  the  abutting 
owner.  It  is  also  true  that  one  planting 
trees  in  the  public  highway  plants  them  with 
the  understanding  that  they  can  remain 
there  only  so  long  as  the  space  occupied  by 
them  is  not  required  for  public  use.  These 
roads  are  not  an  additional  servitude  as  we 
have  repeatedly  held.  When,  therefore, 
their  (instruction  la  duly  authorized,  it 
logically  follows  that  the  company  has  the 
right  to  remove  from  the  highway  any  ob- 
struction which  interferes  with  the  proper 
construction  and  operation  of  the  rtuut. 
Such  power  is  necessarily  implied.  Dodd  v. 
Consolidated  Traction  Co.  57  N.  J.  L.  482, 
31  Atl.  980;  Southern  Bell  Teleph.  Co.  v. 
Franait,  109  Ala.  224.  31  L.  R.  A.  193,  19 
So.  1.  When  a  man  dedicates  his  land  for 
a  public  highway,  or  it  has  been  condemned 
for  that  purpose,  and  he  has  been  compen- 
sated, it  is  definitely  understood  by  him 
that  whatever  he  may  lawfully  do  within 
the  boundaries  of  that  highway  is  done  with 
the  right  of  the  lawful  authorities  to  ap- 
propriate the  entire  width  of  the  highway 
for  purpose*  of  travel,  if  it  shall  become 
necessaty.  Street  railways,  in  eity  and 
country,  have  come  to  be  re^irded  as  a  pub- 
lic necessity,  and  their  construction  upon 
the  highways  universally  sanctioned.  If 
the  township  authorities  may  remove  ai^ 
obstruction  to  the  public  use,  there  seems  to 
be  no  sound  reason  why  they  may  not  au- 
thorize  street-railway  companies,  telephone 
companies,  and  the  like  to  do  so,  when  such 
companies  are  lawfully  entitled  to  the  use 
4if  tM  streets.  It  fa  conceded  that  the  town- 
ship authorities  in  this  case  were  author- 
icM  to  grant  the  franchise  to  the  defend- 
ant, and  to  determine  in  what  part  of  the 
liighway  Its  road  should  be  constructed.  The 
township  authorities  mi|^t  possibly  fix,  as 
41  L.  B.  A. 


a  condition  to  the  grant,  the  payment  of 
damages  for  the  destruction  of  shade  trees. 
The  legislature  undoubtedly  has  the  power 
to  provide  that  abutting  owners  should  be 
compensated  for  the  damage  that  must  re- 
sult to  them  in  the  destruction  of  their 
trees.  That,  however,  is  a  matter  for  the 
determination  of  the  legislature,  and  not 
for  the  courts.  The  l^slature  has  granted 
the  power  to  do  it  without  compensation. 
The  township  authorities  have  not  provided 
for  it.  Courts  are  therefore  powerless.  But 
there  is  one  fatal  defect  in  the  defendant's 
proceedings.  It  secured  no  greater  rights 
by  its  franchise  than  the  municipality  had. 
The  law  gives  neither  the  right  to  remove 
shade  trees  without  notice  to  the  owner,  and 
an  opportunity  given  to  him  to  remove  them 
as  he  may  see  fit.  Olark  t.  Domo,  34  Midi. 
86.  Under  that  decision  plaintiff  was  en- 
titled to  recover  for  damages,  and  the  judg- 
ment must  therefore,  be  affirmed.  See  also 
Stretch  v.  Cassopolis  (Mich.)  ante,  345,  84 
N.  W.  61. 

Judgment  affirmed. 

MomtBomerr,  Ch.  J.,  and  Moon  and 
liOns,  JJ.,  concurred. 

Hooker,  J.,  dissmiting: 

If  it  he  conceded  that  the  abutting  owner 
has  a  qualitied  property  in  shade  trees,  in 
the  highway,  adjoining  his  premises,  as  he 
has  in  the  grass,  by  reason  of  his  ownership 
of  the  fee,  it  is  held,  like  the  gross,  subject 
to  the  right  of  the  public,  through  its  of- 
cers,  to  make  such  use  of  the  highway  as  the 
public  interests  may  require,  though  the 
^rass  or  the  trees  should  tberdiy  suffer  in- 
jury or  destruetion.  The  origin  of  the  idea 
that  the  owner  is  entitled  to  notice  of  re- 
moval is  in  the  statute,  chapter  28  of  the 
Kevised  Statutes  of  1846  (see  Comp.  Laws 
1871,  §  1317),  which  chapter  was  designed 
to  encourage  the  planting  of  shade  trees. 
The  section  cited  imposed  a  penalty  on  the 
wilful  injury  or  destruction  of  such  trees, 
but  provided  that  the  board  of  highway 
commissioners  might  order  their  removal. 
As  was  said  in  Wj/ant  v.  Central  Telephone 
Co.  123  Mich.  51,  47  L.  R.  A.  497,  81  N.  W. 
928,  this  statute  was  construed  in  Clark  v. 
Dasso,  34  Mich.  86,  and  it  was  held  to  re- 
quire notice  and  a  reasonable  opportunity  to 
the  owner  to  remove  the  trees.  This  stat- 
ute is  no  longer  in  existence.  It  was 
amended  in  1875  (Pub.  Acts  187S,  p.  07; 
How.  (Mich.)  Anno.  Stat.  fiS  1408  et  aeq.j 
Comp.  Laws  1897,  {§  4163  et  aeq.),  and, 
while  the  planting  of  shade  trees  is  still  en- 
couraged, the  former  provision  requiring  no- 
tice Iwfore  removal  was  omitted  in  the  sub- 
sequent legislation.  Clark  v.  Dasso,  34 
Mich.  86,  rests  upon  this  statute  and  ap- 
parently proceeds  on  the  theory  that  the 
statute  by  implication  forbade  the  removal 
of  shade  trees  by  the  authorities,  except  in 
the  manner  therein  prescribed.  In  my  opin- 
ion, it  has  never  been  the  rule  at  common 
law  that  the  authorities  must,  before  using 
or  mending  any  portion  of  the  public  high- 
way, give  notice  to  the  abutting- owner  that 
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his  grass  or  trees  vere  to  be  injured  or  de- 
stroyed,  unless  removed,  and  then  wait  for 
sucb  removal  for  aueli  a  period  of  time  as  a 
jury  might  say  aftorwatds  would  have  been 
reasonabie;  e.  g.  until  the  grau  should  grow 
and  ripen,  or  the  leaves  fall,  and  sap  de- 
scend from  the  trees.  Makepeace  v.  War- 
den,  I  N.  H.  16;  Winter  v.  Peterson,  24  N. 
J.  L.  S24,  61  Am.  Dec.  678;  Dodd  v.  Consoli- 
dated Traction  Co.  57  N.  J.  L.  482,  31  AtL 
960;  Eljf  V.  Parsons,  65  Conn.  83,  10  Atl. 
4W;  Tbeobold  t.  LouiBvUle,  If.  O.  d  T.  R. 
Co.  66  Miss.  279,  4  L.  B.  A.  736.  6  So.  230; 
Brainard  v.  Clapp,  10  Cuah.  6,  57  Am.  Dec. 
74;  Southern  Bell  Teleph.  Co.  r.  Francis, 
109  Ala.  224.  31  L.  R.  A.  193,  19  So.  I; 
Chase  v,  Oshkosh,  81  Wis.  313,  15  L.  R.  A. 
SS3,  61  v.  W.  660;  Livingston  v.  Wolf,  136 
Pa.  610,  20  Atl.  551;  Tate  v.  Oreenaboro, 
114  C.  393,  24  L.  B.  A.  671,  19  S.  E.  767. 
In  that  ease  the  oommiaslcmer  had  sold  the 
trees  to  another,  who  cut  and  removed  them. 
This  was  held  not  within  the  act,  and  in  this 
connection  plaintiff's  property  rights  were 
discussed.  It  cannot  be  supposed  that  the 
distinguished  jurist  who  wrote  the  opinion 
intended  to  intimate  that  previous  to  the 
enactment  of  the  statute  the  local  author- 
ities oould  not  lawfully  remove  trees  from 
Uie  highway,  or  that  it  was  ever  neoessaiy 
to  call  out  a  jury  to  determine  the  necessity 
and  the  damage,  before  they  could  aet. 
Manifestly,  it  was  right  to  say  that  a  com- 
missioner bad  not  the  right  to  appropriate 
property  of  the  abutting  owner  upon  no 
better  ground  than  the  statement  of  the 
would-be  purchaser  that  it  ought  to  be  re- 
moved. If  right  in  the  conclusion  that  the 
common  law  did  not  require  notice  before 
removal,  and  that  the  only  statutory  re- 
quirement of  the  kind  has  been  repealed,  we 
should  not  invade  the  l^slative  domain  by 
establishing'  such  a  rule.  But  this  is  not 
all.  The  claim  of  the  plaintiff  rests  upon 
the  proposition  that  the  defendant  is  a  tres- 
passer, and,  if  it  is,  it  is  so,  not  becatise  it 
had  no  right  to  have  the  trees  removed, 
which  is  indisputable,  but  because  it  had 


them  ronoved  without  giving  BoUce,  aoA 
»  reasonable  opportunity  to  the  plaintiff  to- 
remove  them,  notwithstanding  tiw  faet  that 
it  has  not  appropriated  them,  or  deprived 
him  of  them,  when  cut.  Hm  allq^  right 
of  recovery  is  not  left  to  depend  uran  the- 
infliction  of  actual  and  unnecessary  damage, 
but  upon  the  omission  of  a  technical  notice,, 
which  it  is  claimed  may  alone  constitute  & 
trespass,  if  counsel's  theory  is  oorrect.  If 
this  is  so,  the  rule  must  extend  to  the  cut- 
ting (rf  any  tree  by  the  highw^r  ocmmie- 
sioner  without  notice  and  teaamahle  dday,. 
no  matter  how  great  the  oiigen^,  and  u- 
though  it  may  be  a  ben^t  of  an  in- 

jury to  the  abutting  ownw;  and  if  this  i» 
so  OS  to  a  tree,  it  is  also  true  of  the  gnus 
or  the  shrubs  that  spontaneously  grow  upon 
the  borders  of  the  highway.  I  think  this 
position  is  untenable.  We  have  held  in  the- 
Cms  o/  WsNHit  that  the  cutting  of  tewKbca- 
was  not  actionable  unless  .nccessive  or  un- 
necessary injury  was  inflicted,  and  that 
shoidd  be  the  rule  here.  If  the  cutting  of 
a  tree  without  notice  is  a  trespass,  the  cut- 
ting half  of  a  tree  without  notice  is  a  tres- 
pass. In  this  case  we  might  perhaps  hold 
that  an  injut^  resulting  from  the  cutting  of 
these  tre^  without  giving  an  opportunity  to- 
save  them  was  actionable  if  wue  was  nnj 
evidence  that  the  plaintiff  had  a  desire  to  n- 
move  them,  or  would  have  done  so  had  tba- 
opportunity  been  given,  or  that  he  did  not 
have  knowledge  of  the  intention  to  cut  thenk 
long  before  they  were  cut,  or  that  such  cut- 
ting involved  damage.  He  never  intimated' 
a  desire  to  remove  tnem.  There  is  no  testi- 
mony tending  to  show  that  he  could  profit- 
ably do  BO,  or  that  awone  along  the  entire- 
line  of  the  road  oonudered  the  removal 
trees  by  any  other  method  than  their  de- 
struction feasible  or  economical.  The  court 
left  but  two  questions  to  the  jury;  (1) 
Did  the  defendant  cause  the  removal  of  the- 
treeRT  (2)  What  was  the  damagesT  I  am 
nf  tlip  ortiniori  that  this  was  error,  and  tbe- 
judgir.ciit  sliould  be  reversed. 

Rehearing  denied. 


MONTANA  SUPREME  COURT. 


STATE  of  Montana  ew  rel.  Edward  8CHAR- 
NIKOW 

V. 

Thomas  S.  HOGAN,  Secretary  of  State. 


STATE  of  Montana  ecs  rel.  3.  M.  KENNEDY 
et  al. 

V. 

Martin  MABTIN,  Clerk  of  Deer  Lodge 
County. 

(  Mont  ) 

1.   Tlie  eomaioB-l»w  oSe*  af  thm  writ 
of  ppokiMtI<n  tm  KOt  eKlfttsed  so  as  to 

NoTK.'^ — The  ose  of  the  writ  of  prohibition  as 
an  exercise  <tf  a  constitutional  gnnt  or  Inher- 
ent power  of  superintending  control  over  In- 
ferior courts  Is  considered  at  moch  length  in  a 
note  to  State  e»  ret.  Fourth  Nst.  Bank  v.  John- 
son (Wis.)  61  L.  B.  A.  88. 
61  Ti.  R.  A. 


reach  proceedings  not  of  a  Jodlclal  character, 
by  Code  Civ.  Proc.  |  S79,  declaring  that  "tbe- 
wrlt  of  prohibition  is  tbe  counterpart  of  the 
writ  of  mandate.  It  arrests  the  proceedings 
of  any  tribunal,  corporation,  board,  or  per- 
son when  sucb  proceedings  are  without  or  la 
excess  of  the  Jurisdiction  of  each  trlbonol. 
corporation,  board,  or  person." 
2.    WrltH  of  prohlbltloB  to  preveKt 


The  general  role  that  probtbltlon  will  He  ooljr 
to  stop  proceedings  that  are  of  s  Judicial  ns- 
tnre  appears  In  a  note  to  riemlag  v.  GuUirls- 
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secretary  of  state  froneertlfTln 
tain  nonilnatlona  to  county  clerks  and 
recorders,  and  to  prevent  a  county  clerk  and 
recorder  from  printing  t,he  names  of  peraooa 
nominated  by  a  certain  convention,  are  not 
within  tbe  Jurisdiction  of  the  supreme  court 
under  Const,  art.  8,  |  3.  giving  that  coort 
power.  In  Its  discretion,  to  Isrue  writs  of~ 
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prohibition,  PlDM  thli  mii«t  be  coDStrned  to 
extend  only  to  proceedlnfs  wbereln  luch  writs 
lay  at  the  time  tlw  ConMtotlon  waa  adopted ; 
and  tlie  autborlty  to  Xmm  aoeh  writs  can- 
not, tberefore,  be  derived  from  tbe  anbse- 
guentl;  enacted  proTlsions  of  Code  CIt.  Proc. 
i  1980,  prorldlng  for  tbe  Issue  of  sncb  writs 
to  olBcars  szerclsliiK  ministerial  functions. 

(October  17,  1900.) 

APPLICATIONS  for  writs  of  proUbition 
to  prevent  the  secretary  of  state  from 
rertifying  the  name  of  Welling  Napton  as 
candidate  for  judge  of  the  third  judicial  diB* 
trict ;  and  to  prevent  the  clerk  of  Deer  Lodge 
county  from  printing  the  names  of  certain 
persons  on  the  ofEcial  ballots  in  tha  Demo- 
cratic oolxunn.  DiemisBed. 

The  facts  are  stftted  in  the  oi^nion. 
Jf  essrs.  W.  W.  MoOouell,  T.  O'Xriwrr, 
and  J.  B.  Clarbars  for  relators. 
Mr.  T.  J.  Waleli  for  respondent. 

Flcottt  J.,  dellTered  the  opinion  of  the 

court: 

These  are  original  proceedings  in  this 
court.  In  No.  1,012  it  appears  that  a  certifi- 
cate of  the  nomination  <n  the  relator  as  the 
candidate  of  the  Democratic  party  for  tbe 
office  of  judge  of  the  district  court  of  the 
third  judiiHal  district  of  the  state  of  Mon- 
tana WAS  duly  filed  with  the  secretary  of 
state,  and  that  a  certificate  of  the  nomina- 
tion of  one  Welling  Napton  aa  the  candidate 
of  the  Democratic  party  for  said  office  was 
also  duly  filed  with  the  secretary  of  state. 
Both  ccftiricates  were  filed  under  the  pro- 
visions of  SS  1312  and  1316  of  the  Political 
Code.  By  S  1317  of  the  Political  Code,  the 
secretary  of  state  must  oertify  to  the  coun- 
ty clerk  of  each  county  within  which  any 
of  the  electors  may  be  entitled  to  vote  for 
candidates  for  such  office  the  name  and  de- 
Mription  of  each  person  nominated,  as  speci- 
fied in  tho  certificates  of  nomination  filed 
with  him.  The  secretary  of  state  threatens 
to  certify  both  of  the  nominations  to  the 
clerks  and  recorders  of  Deer  Lodge  and 
Granite  counties,  these  counties  comprising 
the  third  judicial  district  of  Montana;  and 
it  is  sought  to  prevent  him  from  so  certi^- 
ing  the  nomination  of  Mr.  Napton.  In  No. 
1,615  the  relators  seek,  by  the  writ  of  prohi- 
bition ci  this  court,  to  prevent  the  county 
clerk  and  recorder  of  Deer  Lodge  county, 
Montana,  from  printing  in  the  column 
headed  "Democratic,"  upon  the  official  bal- 
lot to  be  prepared  by  him  for  use  at  the  gen- 
eral election  of  Deer  Lodge  county,  to  be 
held  on  the  flth  day  of  November,  19O0,  the 
names  of  the  persona  nominated  by  a  Demo- 
cratic convention  of  that  county  held  on  the 
17th  day  of  September,  1900,  and  certificates 
of  whose  nominations  were  duly  filed  with 
the  county  cleriE  within  the  time  prescribed 
in  S  1316,  tupra.  An  alternative  writ  of 
prohibition  was  issued  in  each  proceeding. 
It  is  now  suggested  that  tbis  court  Is  with- 
out jurisdiction  in  the  premises. 

Except  as  otherwise  provided  in  the  Con- 
stitution, this  court  has  appellate  jurisdic- 
tion only.  Const,  art  8,  i  2.  It  has  power, 
in  its  discretion,  to  issue  and  to  hear  uid  de- 
fil  L.  R.  A. 


termine  writs  of  prohibition.  Id.  }  3.  At 
the  time  the  Constitution  was  adopted,  chap- 
ter 3  of  title  13  of  the  first  division  of  the- 
Code  of  Civil  Procedure  (Comp.  SUt.  1887) 
was  in  effect,  }  670  whereof  provided  that 
"the  writ  of  prohibition  is  the  counterpart, 
of  the  writ  of  mandate.  It  arrests  the  pro- 
oeedingfl  of  any  tribunal,  corporation,  board,, 
or  person,  when  such  proceciiings  are  with- 
out or  in  excess  of  the  jurisdiction  of  such 
tribunal,  corporation,  board,  or  person."' 
This  section  did  not  enlarge  the  common-law 
office  of  the  writ  so  as  to  permit  the  arrest 
of  proceedinin  not  of  a  judicial  character. 
Mandamus  lies  to  compel  the  performance- 
of  a  ministerial  duty,  whereas,  under  S  570,. 
prohibition  arrests  Judicial  action  in  pro- 
ceedings which  are  without  or  in  excess  of 
the  power  to  hear  and  determine,  and  in  this 
RCnso  prohibition  is  the  counterpart  or  op- 
posite of  mandamus.  State  ex  rel.  Boston 
d  M.  Consol.  Vopper  A  8.  Min.  Co.  v.  Becond" 
Judieial  Diet.  Ct.  22  Mont.  220,  66  Pao. 
281;  if  surer  v.  Mitchell,  63  Cal.  289.  We 
are  aware  that  in  Williams  Lexna,  54  Pae. 
610,  tbe  supreme  court  of  Idaho  entertained 
a  different  view  of  the  prorisions  of  a  stat- 
ute identical  with  {  679,  tupra;  but  we  de- 
cline to  approve  it. 

Such  was  the  condition  when  tiie  Constitu- 
tion was  adopted  in  1889.  In  1805,  S  679. 
supra,  was  supplanted  1^  |  1980  of  the  Code- 
of  Civil  Procedure  of  that  year,  which  reads: 
"The  writ  of  prohibition  is  the  counterpart 
of  the  writ  of  mandate.  It  arrests  the  pro- 
ceedings of  any  tribunal,  corporation,  board,, 
or  person,  whether  exercising  functions  ju- 
dicial or  ministerial,  when  such  proceedings- 
are  without  or  in  excess  of  the  jurisdiction 
of  such  tribunal,  corporation,  board,  or  per- 
son." And  it  may  be  argued  that  1^  virtue 
of  the  change  woriced  by  means  of  the  incor- 
poration of  the  words,  "whether  ezerdsing 
functions  judicial  or  ministerial,"  the  su- 
preme court  possesses  the  right  to  issue  the- 
writ  of  prohibition  to  an  officer  exercising 
ministerial  functions  only.  Although  aa  was. 
held  in  State  em  rel.  Botton  A  if.  Consol. 
Copper  A  8.  Min.  Co.  v.  Second  JwUoial  Dist. 
Gt.  22  Mont  220,  66  Pae.  281,  the  eectioB  as 
it  now  stands  docs  not  change  the  scope  of 
the  writ  so  as  to  permit  proceedings  to  be 
arrested  unless  they  are  without  or  in  ex- 
cess of  the  jurisdiction,  yet,  manifestly,  ttie- 
words  quotKl  have  expanded  the  office  of  the 
writ  BO  as  to  include  acts  other  than  those- 
judicial.  The  section  does  not,  however,  add 
to  the  juriadiction  of  this  court,  whatever 
effect  it  may  be  deemed  to  have  upon  pro- 
ceedings cognisable  in  the  district  courts. 
The  ^institution  clothes  this  court  witlL 
power  to  issue  and  to  hear  and  determine 
writs  of  prohibition  in  proceedings  wherein 
the  writs  lay  at  the  time  the  Constitution 
was  adopted,  and  the  act  of  the  legislative 
assembly  passed  subsequently  thereto  could 
not  confer  upon  the  supreme  court  jurisdic- 
tion of  proceedings  in  prohibition  instituted 
to  arrest  the  exercise  of  functions  by  a  mere 
ministerial  officer.  Camron  v.  Kenfield,  67 
Cal.  650;  People  ea  rek  Tajflor  v.  Etmtion. 
Comr:  64  Cal.  404;  S^^^lf@^^^ 
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worka  T.  Bartlatt,  68  Cal.  245.  Then 
Tomy  havs  been  inatances,  as  in  Pig- 
ctt  T.  Oaaoade  County  Bd.  of  Can- 
vastera,  12  Mont.  637/31  Pae.  S36.  and  Dono- 
van T.  State  Capitol  Commisaion,  21  Mont. 
344,  63  Pac.  1133,  in  whicli  the  attention  of 
this  court  was  not  called  to  the  principles 
here  announced. 

Nothing  in  this  opinion  contained  is  to  be 
understood  as  denying  to  the  district  courts 
jurisdiction,  under  8  11  of  article  8  of  the 
Constitution,  of  the  writ  of  prohibition  de- 
fined 9  IdSO,  supra,  nor  as  intimating  a 
doubt  of  the  jurisdiction  of  the  supreme 
fil  LB.  A. 


(»UTt  on  appeal  fnnn  Judgments  and  tram 
orders  made  district  courts  in  mooteA- 
inga  instituted  under  that  section.  The  sev- 
eral alternative  writs  of  prohibition  are 
therefore  set  adde,  and  tiie  proceedings  dis- 
missed for  lack  <d  jurisdiction. 
Dismisaed. 

Braatl7(  Ch.  J.*  concurs. 

Word,  J.,  braiw  a  nominee  of  the  Inde- 
pendent Democratic  party  of  Montana,  did 
not  hear  the  argument,  and  does  not  partici- 
pate in  the  deeimon  of  these  cases. 


End  of  Cases  in  Book  6L 
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RfeUM^  OF  THE  DECISIONS  PUBLISHED  IN  THIS  BOOK. 


^BOWING  the  ChanEea,  Proirress,  and  DeTelqpment  of  the  Law  during  the  Third  Quar 
let  of  the  Jndiclal  Year  begiuaiDg  with  October  1,  1900.  Claa^Bed  u  Followi: 

I.  PCIBLIC,  OmCIAI.,  AND  STATDTOBT  HATTBBa. 
II.  CONTKACTDAL  AND  UOHMBHCIAL  RBIoATION^ 

III.  COKPOKATIONS  AND  AB8OCIATI0H8. 

IV.  DuMKSTio  Ublations, 

v.  TuRTH ;  Keoliqencb  ;  Injubibb. 
yi.  Pkopebtt  Uiohts;  Wills;  Libio. 
VII.  CiTIL  Kbmbdibb. 
Till.  Cbiminaii  Law  and  Practiob. 


I.  POBLIO,  OrFICIAL,  AND  STATUTORT  MATTBBflL 


A  majority  of  the  votes  east  for  a  consti- 
tutional amendment  is  held  insufBcient  for 
its  adf^tion  under  a  conBtitutional  provi- 
sion requiring  &  majority  of  the  electors  of 
the  state  to  ratify  it^  where  the  number  cast 
for  the  aaDendment  is  leu  than  half  of  the 
Totea  isaat  at  t^e  same  election  for  state  of- 
-ftcere  and  presidential  electors.    (Ind.)  722. 

A  city  wdinajice  requiring  a  license  fee 
for  the  privilege  of  towing  boats  in  a  harbor, 
■although  the  barge  thus  engaged  had  a 
-coasting  license  under  United  States  author- 
ity, is  held  to  be  in  violation  of  constitu- 
tional provisions  as  to  r^ulation  of  omu- 
nierce  and  prohiUtiiig  tonnage  duties  1^ 
«tate  authority.    <Mov)  850. 

Legislative  journal. 

The  bound  and  pennaaent  record  delivered 
to  the  eecretajry  of  state,  and  not  the  bundle 
<4  papers  frcan  which  it  is  made  up,  is  held 
io  be  the  legislative  journal  in  which  the  Con- 
stitution requires  c«*ta.in  entries  to  be  made 
respecting  enactment  of  statutes.  (Ala.) 
390. 

Taaee. 
fiee  also  infra,  VIII. 

A  statute  authorizing  personal  property ; 
•omitted  from  assessment  to  be  reassessed  is 
held  applicahle  to  property  cnnitted  before 
-the  statute  was  passied,  and  notwithstanding 
-the  fact  that  the  year  of  tiie  reassessment 
the  pr<q>erty  is  no  longer  owned  by  the  tax- 
payer, or  even  in  eocistenoe,  and  therefore 
-cannot  be  aaeeesed  for  the  current  year. 
(Wis.)  917. 

Tax  assessments  on  land,  made  pending  a 
life  estate,  are  held  not  to  be  a  lien  on  the 
fee  under  statutes  requiring  assessments 
Against  life  tenants  as  tmh,  and  authorizing 
a  sale  of  tiieir  chattels  as  well  as  of  tiieir 
•estate  in  the  property,  while  expresstj  pro- 
viding that  it  shall  not  affect  the  title  of 
reversioners  or  remaindermen.  (Va.)  283. 
Assestmenfe. 

A  riUIroad  running  along  the  side  of  a 
street  without  occupying  any  part  of  it  is 
field  not  to  be  subject  to  an  assessment  for 
street  paving  under  a  statute  providing  that 
41  U  R.  A. 


assessments  should  be  made  mom  lots  or 
parcels  of  land  fronting  on  the  highway. 

(Iowa)  763. 

License  and  regulation  of  hueiness. 

A  license  tax  on  sales  of  merchandise  at 
auction,  though  alleged  to  be  prohibitory 
because  the  rate  is  fixed  at  925  per  day,  is 
held  to  be  within  the  power  of  the  city  ooun- 
cil  to  licenw  for  regulation  and  for  revalue. 
(Wash.)  892. 

An  ordinance  imposing  a  greater  license 
fee  for  the  sale  of  intoxicants  on  the  main 
street  of  a  town  than  for  a  license  on 
other  streets  is  held  unconstitutional.  (Ky.) 
897. 

Cases  in  which  drummers  and  traveling 
agents  at  ntmresidents  have  been  held  ex- 
empt from  state  license  tax  on  the  ground 
tbat  they  are  engaged  in  interstate  com- 
merce, as  is  shown  in  a  note  in  14  L.  R.  A. 
97,  are  distinguished  in  a  case  which  holds 
that  a  traveling  agent  who  takes  orders  but 
receivee  the  gw>ds  in  bulk  upon  shipment 
from  another  state,  and  then  breaks  the  pack- 
ages and  distjributes  the  contents  among  his 
customers,  is  not  engaged  in  interstate  eran- 
meroe.    (6a.)  184. 

PhyateianM, 
See  also  infra,  II. 

The  constitutionality  of  statutes  regulat- 
ing the  right  to  practise  medicine,  which  is 
sustained  in  most  of  the  decisions  found  in 
a  note  in  14  L.  R.  A.  581,  is  again  upheld 
in  a  recent  Iowa  case,  notwithstanding  the 
exemption  from  examination  of  those  who 
have  certificates  from  reputable  medical 
sehools^  and  those  who  have  practised  in  the 
state  five  years,  three  of  which  have  been  in 
the  same  locality.    (Iowa)  776. 

The  practice  of  osteopathy  is  held  to  be 
the  practice  of  medicine  within  the  meaning 
of  a  statute  requiring  a  certiflcate  from  the 
state  board  of  health  for  engaging  in  such 
business.    (Neb.)  717. 

Dams. 

The  power  of  the  state  to  require  a  fishway 
to  be  made  in  a  dam  is  held  not  io  be  dft- 
foited  by  the  fact  thafeiJ^jft^i^Jei^gte 
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dam  and  conveyed  it  without  such  flshway, 
uid  without  re&errfng  ezpreesly  any  right  to 
exercise  police  power  over  it.    (Iowa)  414. 
Uunioipal  oorporations. 
A  liaUlily  of  •  nity  for  nogligenea  in  fail. 
ing  to  fnnurii  m  aemat »  reaaonaUy  safe 

{tlace  to  work  is  held  to  exist  at  common 
aw,  being  diatinguishable,  by  reason  of  the 
violatiou  of  a  right  to  an  indiriduaJj  fmn 
canes  refepecting  the  nonperformaooe  of  & 
public  duty.    (N.  H.)  381. 

A  municipal  corporation  is  held  not  to 
be  liable  for  the  judicial  act  of  the  mayor 
in  requiring  a  bma  greater  tlum  the  law  au- 
thorizes from  an  accused  persmi,  or  for  an 
unlawful  arrest  by  a  policeman,  or  for  the 
injury  to  the  health  of  a  prisoner  by  reason 
of  the  unfit  condition  of  tne  city  guard  house 
and  the  failure  of  the  authoriUes  to  furnish 
him  any  protection  against  inclement 
weather.    (Ga.)  131. 

An  ordinance  reqifiring  all  printing  of  the 
dty  to  be  given  to  union  printers  is  held 
void  as  tendioff  to  create  a  monopoly  and 
prevent  competition.    (G«.)  336. 

Mere  user  of  a  strip  of  land  as  a  street  is 
held  insuHicient  to  constitute  an  acceptance 
which  will  make  the  city  liable  for  lailure 
to  keep  it  in  repair.    (Mo.)  170. 

Bighiooff*. 

A  pole  used  by  a  trolley,  pawenger  strect- 
'  railway  line  in  a  city  ntxeet  is  held  not  to 
be  an  additional  burden  on  the  fee,  though 
the  same  court  bald,  in  41  L.  R.  A.  676,  that 
an  electric  railway  on  a  oountry  road  is  an 
additional  burden.    (Wis.)  928. 

The  right  of  a  street-railway  company  to 
ronore  shade  trees  which  are  an  obstructiou 
to  the  road  which  it  is  authorized  to  build 
is  upheld  without  requiring  compensation  to 
the  abutting  owner,  though  notice  to  him  is 
required,  as  well  as  an  opportunity  to  re- 
move the  trees  if  he  sees  fit    (Mich.)  936. 

A  railroad  oonpany  is  held  to  have  the 
right  of  eminent  domain,  thouf^  its  road  is 
short  and  built  chiefly  for  the  transportation 
of  the  coal  of  a  coal  company  which  is  oran- 
posed  of  substantially  the  same  persons  that 
are  in  the  railroad  company.    (Mo.)  036. 

ne  removal  of  shade  tree*  from  a 
street  without  any  notice  of  the  public  ne- 
cessity tlierefor  to  the  owner  of  the  fee,  and 
without  giving  him  any  opportunity  to 
transplant  them  or  remove  them  himself,  is 
held  to  be  an  invasion  of  his  rights  for  which 
he  is  entitled  to  damages.  (Mich.)  346. 
Inebriatea. 

A  statute  providing  for  the  treatment  of 
inebriates  at  public  expense  in  any  county 
having  50,000  or  more  inh&bitenti  is  held 
unconstitutional  on  the  ground  that  classifi- 
cation by  p<^ulation  for  such  a  purpose  is 
purely  arbitrary.    (Mimi.)  828. 

Courts. 

A  constitutional  grant  of  superintending 
eontrol  over  inferior  courts,  made  by  a  state 
Constitution,  is  held  to  give  the  supreme 
court  an  independent  and  separate  jurisdic- 
tian  to  restrain  the  excesses  and  quicken  the 
neglects  of  inferior  courte,  in  the  absence  of 
other  adequate  remedy,  with  the  use  of  all 
<1  L.  R.  A. 
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ancient  writs  necessary  to  the  exneifle  ti 
the  pown.    (Wis.)  33. 

A  court  of  madiaUon  and  arbitration  for 
the  Httlement  ot  differences  between  ean- 
ployera  and  emjrfc^ees  is  held  to  be  within 
the  constitutional  grant  of  power  to  establisb 
courte  of  conciliation  against  tiie  conten- 
tion that  it  was  lacking  m  the  essentials  of 
a  court  with  respect  to  oompdUng  the  at- 
tendance of  the  parties  and  enforcing  ita  de- 
cisions.   (Mich.)  468. 

The  general  snpo-intending  eontiol  orer 
infcHor  oourts,  conferred  by  a  state  Consti- 
tution upon  the  supreme  court,  is  held  not 
to  auth<n-ize  a  revicAv  by  certiorari  of  a  judg- 
ment within  the  jurisdiction  of  the  lower 
court  merely  because  it  was  in  oonQict  with 
the  settled  doctrine  upon  the  subject. 
(Colo.)  105. 

The  general  superintending  control  over 
circuit  courte,  given  to  the  supreme  court  of 
a  stote  by  the  Constitution,  is  held  to  au- 
thorize a  mandamus  to  compel  the  reinstate- 
ment of  a  cause  erroneously  stricken  from 
the  docket,  but  not  to  direct  the  disposition 
which  shall  be  made  of  the  cause,  or  the  de- 
termination of  any  question  involved  in  it. 
(Mo.)  96. 

PoUtiedl  partiea. 
The  decision  of  the  state  central  eomniitte» 
of  a  political  party  between  bodies  claiming 
to  be  the  exeoutire  comnrittee  (rf  a  oountj 
is  held  conduBiTe  on  tlie  courts.  (Ky.) 
071. 

The  right  of  a  county  committee  of  a  po- 
litical party  to  r^ove  a  member  is  denied 
under  a  statute  which  provides  for  the  elec- 
tion of  such  committee  for  a  sperified  term. 
(N.  Y.)  074. 

A  prinuiry  election  law  which  in  effect 
dq^ives  members  <rf  a  political  par^  that 
polled  less  than  S  per  eentof  thevotea  caaint 
the  next  preoedlw  election  of  the  right  t» 
nominate  any  candidates,  and  therein  pnlb- 
tically  disfranchises  thttn,  it  held  nnecmati- 
tutional.    (Cal.)  116. 

E3Beoutor$  and  adminittratora. 

The  county  in  which  a  promissory  note 
constitoting  the  entire  assets  of  a  decedent's 
estete  may  be,  although  that  is  not  the 
county  in  which  the  dd>tor  resides,  is  held 
to  be  t^e  place  for  granting  letters  of  an- 
cillary administration.    (Pa.)  876. 

Oaa  company. 
A  rule  of  a  gas  company  charging  thos*' 
who  use  natural  gas  for  both  lighte  and  fud 
a  rate  of  20  cente  per  1,000,  regardless  of 
the  amount  used  for  either  purpose,  while- 
it  is  supplied  to  those  who  use  it  for  fnd 
only  at  12^  cento  per  1,000,  as  had  been  dou^ 
formerly  to  those  who  used  it  for  any  pni^ 
pose,  is  held  to  eonstitato  an  nnreaacmable- 
diseriminaUtm  whldi  makes  it  void.  ( Ind. ) 
744. 

Board  of  dental  eeKminen. 
A  stetute  authorizing  some  of  the  mem- 
bers of  a  board  of  dentel  examiners  to  be- 
appointed  by  tJie  state  dental  association  ia 
upheld  agajnst  the  claim  that  a  private  cor- 
poration cannot  be  authorized  to  appoint 
Digiiized  by  VjOOQ  rC 


officers,  <ff  to  wrdae  ptdice  poirar.  (Ind.) 
748.  r~  r 

(Juanmtjf. 

Notice  of  the  acceptance  of  a  guaranty  b 
held  necessary  to  bmd  the  guarantor,  whore 
the  guaranty  is  made  to  secure  adnnees  by 

a  bank  to  another  person  on  checks,  drafts, 
and  overdrafts  up  to  a  limited  amount,  vith- 
in  a  specified  period,  although  there  is  an  ex- 
press waiver  of  detnand,  n^ce,  and  protest 
in  collecting  such  obligations.  (Iowa)  758. 
SetuneH, 

^nie  power  oi  the  state  to  make  it  an  of- 
fense to  induce  or  aid  articled  seamen  to 
deaert  from  a  foreign  vessel  while  in  the 
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waters  of  that  state  is  upheld  in  the  absence 
6f  any  legislation  by  Congress  on  the  sub- 
ject.   (Oa.)  720. 

Smallpox  htMpitaL 
The  estoUishment  of  a  smallpox  hospital, 
depreciating  the  value  of  neighboring  real 
estate,  is  held  not  to  constitute  a  taung  or 
damaging  of  sudi  prc^wrl^  within  the  «di^ 
stitutionial  proTiaitm  requiring  ocnnpcnBatioa. 
(111.)  806. 

Sunday  low. 
"nie  work  of  a  barber  i*  held  not  to  be  a 
work  of  necessity  within  Uie  meaning  <rf  the 
Sunday  law,  unless  spedal  eiroumstuwM 
are  shown.    (X^)  270. 
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pMibMc  policy;  UUgalitif. 

A  sale  of  goods  witJti  knowledge  that  they 
are  to  be  used  in  a  bouse  of  ill  fame,  re- 
serving title  and  right  to  retake  poesessicHi 
on  default  in  the  d^erred  payments,  is  held 
to  make  the  vendor  a  participant  in  the  il- 
l^al  use  whicli  will  d^eat  ita  right  to 
eover  the  goods  from  a  purchaser  oi  them  at 
Bale  under  execution  against  the  Tsndees, 
even  if  they  buy  with  knowledge  of  the 
vendor's  right    (Wash.)  889. 

What  unoimts  to  a  contract  in  restraint 
of  trade  is  held  to  be  made  by  a  lease  of 
machinery  used  for  making  ohaplets  or  an- 
chors, with  an  agreemest  that  the  lessor 
would  not  engage  in  suoh  business  for  five 
years,  except  to  furnish  me  speidfled  party 
for  his  own  use,  while  the  lessee  executes 
another  lease  to  the  first  lessor  for  the  use 
of  such  machinery  for  any  purpose  except 
to  make  ohaplets  or  anchors,  aikd  there  is 
no  limit  in  the  lease  as  to  territory,  while 
the  lessor's  business  extends  into  several 
states.    (Mich.)  78S. 

Bee  also  infra,  VIII. 

A  commtesion  paid  a  borroww  to  an 
•gesLt  d  the  lender,  which,  added  to  the  in- 
tmrtat  paid,  exceeds  1^1  interest,  is  held  to 
be  usnrioui.    (Qa.)  409. 

Brokert. 

The  right  of  a  bnrfur  to  commissions  on 
ft  contract  for  the  purchase  of  land  is  sus- 
tained notwithstanding  a  defect  in  the  title 
not  known  to  him,  where  the  principal  had 
entered  into  a  valid  ccmtraot  for  its  purchase 
before  the  defect  was  discovered.  (Mass.) 
610. 

Abandortmmt  of  oontraot. 
The  refuBHl  of  the  purchaser  of  wood  to 
pay  as  he  had  agreed  to  do  for  each  ship- 
ment aa  received,  and  his  decIaraUon  that 
he  would  not  pay  for  a  shipment  until  tiia 
next  shipment  was  received,  while  he  insist- 
ed on  having  all  tlie  wood  shipped,  is  held 
not  to  constitute  an  abandonment  of  the  con- 
tract on  his  part  which  would  justify  the 
•dler  in  refusing  to  complete  his  oontraot. 
(MidL)  791. 

Billa  and  notet. 
The  addition  of  the  name  of  another  per- 
son as  comaker  of  a  note,  when  made  bj  the 
payee  after  it  ia  ddivered  to  him,  is  held 
51  L.  R.  A. 


nUevea  ike 


to  be  such  an  alteration  as 
maker.    (Ala.)  403. 

A  right  of  action  for  breacb  of  a  oontraet 
by  the  payee  of  a  note  in  transferring  it 
to  a  bona  fide  holder  is  held  to  arise  on  sadi 
transfer,  although  tiie  maker  is  insolvant 
and  haa  not  pud  the  note^  but  the  ^tefe  of 
insolvency  is  held  to  be  a  mattw  for  eo»- 
sidaratiwi  on  the  qneation  of  damoM, 

(Wis.)  Me. 

Oorriera, 

A  night  watdimRn  at  a  railroad  depot* 
who  seta  <»i  a  train  after  being  off  duty  a 
few  £tys,  to  ride  to  the  depot  to  aanounea 
his  readiness  to  resume  duty  the  following 
night,  is  held  to  be  entitied  to  the  riffiktMM 
a  passenger  if  injured  by  negli^nee  of  tiM 
carrier,  where  he  is  riding  by  miplied 
mission  of  the  conductor,  but  in  nolati<m  of 
a  rule  which  requires  him  either  to  pay  fare 
or  have  a  pass.    (Tenn.)  880. 

Oarriert. 

Service  of  summons  in  garnishment  uptm 
a  carrier  that  has  received  goods  for  inter- 
state transportation  and  plaoed  them  in  a 
car  that  is  not  a  part  of  a  train  is  held 
to  be  no  defense  to  the  carrier  for  nnreason- 
able  delay  in  fonnurding  tlie  goodsb 
(Minn.)  040. 

PK^aioiam* 
See  also  aupra,  I. 

A  patient  who  accept*  the  visits  of  • 
physician  without  protesting  that  th^  are 
too  frequent,  or  fixing  the  tunes  when  virito 
are  to  be  made,  is  held  to  be  precluded  frran 
contending  that  some  of  them  were  un- 
necessary', when  called  upon  to  pay  for  them. 
(111.)  2^8. 

Building  contracts. 
A  building  ocutract  is  held  not  to  be  nib* 
ftontially  performed  where  th^e  is  an  omis- 
sion to  comply  with  the  requirunraito  as  to 
girders  and  a  partition,  when  this  omission 
creates  structural  defects  which  can  be  rem* 
edied  only  by  a  partial  reoMiBtnietlon  of  tho 
building.    (X.  Y.)  238. 

Interttate  cotnmeroa. 
On  the  question  of  the  interstate  oom- 
merce  business  of  peddlers,  treated  in  a  noto 
in  14  L.  R.  A.  07,  a  recent  case  holds  that 
one  who  takes  orders  in  his  own  name  for 
articles  manufactured  in  another  a^te,  and 
haa  them  shipped  to  h^i,ff^J^^!nD^|^e 
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and  then  delivers  the  separate  articles  to 
his  own  cuBtomers,  is  not  engaged  in  inter- 
state oommeroe.    (Tenn.)  254. 

Revenue  «tomp«. 

The  rule  estaUished  1^  the  great  w^igbt 
<tf  authority,  that  the  omission  of  revenue 
stamps  frcHu  a  document  must  be  with  in- 
tent to  evade  the  law  in  order  to  render  the 
document  void,  as  shown  by  a  note  in  48  L. 
R.  A.  305,  is  applied  in  a  deciaion  to  the  ef- 
fect that  an  inadvertent  (nuiasion  of  a  stamp 
from  an  assignment  of  a  mortgage  will  not 
defeat  the  rights  of  a  purchaser  on  foreclo- 
sure if  the  stamps  are  affixed  and  canceled 
by  a  eollector  after  the  sale.  (Md.)  SIS. 
Street  fWiltMy*. 

Failure  to  run  street  cars  as  often  as  every 
half  hour  during  part  of  one  winter  is  held 
not  to  Justify  a  rescission  <rf  a  contract  for 
land,  by  which  the  vendor  agrees  to  operate 
a  street  railway  and  run  cars  every  half 
hour  as  such  roads  are  usually  run,  where 
fhe  failure  was  due  to  unusually  heavy 


snowfalls  and  winds,  which  made  it  practi* 
cally  impossible  Bome  of  the  time  to  run  the 
cars,  and  this  road  was  run  as  vpell  as  other 
roads  in  the  vioinity.    (N.  ¥.}  9S1. 
Inauranoe. 

An  Insurance  policy  providing  for  aa  in- 
ventory onoe  a  year,  and  the  keeping  of 
books  of  account,  all  of  which  must  be  locked 
in  a  fireproof  safe,  with  forfeiture  for  fail- 
ure to  observe  those  conditions,  is  construed 
to  provide  for  a  forfeiture  only  when  all  the 
conditions  are  broken.    (Neb.)  698. 

A  stipulation  against  liability  on  a  life- 
insurance  poli^  for  death  caused  by  sui- 
cide, sane  or  insane,  is  held  not  to  defeat  re- 
ooverv  for  death  oansed  an  overdose  of 
morphine,  unless  it  is  proved  that  this  was 
intentional.    (Tenn.)  252. 

The  forfeiture  of  the  rights  of  the  benefi- 
ciary in  a  benefit  certificate  by  murdering 
the  insured  is  held  not  to  defeat  the  right 
of  the  estate  of  the  insured  to  recover  the  in- 
surance,   (lowm)  141. 


IIL  CODOBATlOKa  Um  ASBOCiaTIONB. 


Meetinm  outside  the  state  of  Incorpora- 
tion are  held  to  be  impliedly  authorized  in 
case  of  a  corporation  oonstituUng  the  bu- 

{»reme  legislative  department  of  a  benevo- 
ent  order  with  power  to  establish  subordi- 
nate bodies  throughout  the  United  States 
and  Canada.    (Tex.)  8S8. 

The  right  of  officers  of  a  cnrporation  to 
their  salaries  is  held  to  be  cut  off  by  the 
appointment  of  a  receiver.  (N.  C)  140. 
Press  aaaooiatioiK 
Hie  powor  of  the  court  to  oompel  a  press 
association  to  furnish  news  to  a  newspaper 
is  denied  in  the  Missouri  oourt,  which  dis- 
approves of  the  Illinois  case  in  48  L.  B.  A. 
668.    (Mo.)  151. 

Produce  exchange. 
A  produce  exchange  is  held  to  be  an  illegal 
combination  in  violation  of  a  statute,  when 
its  constitution  and  by-laws  r^ulate  the 
credit  to  be  allowed  its  members,  discrimi- 
nate in  the  price  to  be  paid  for  produce 
against  persons  not  members,  control  the 
delivery  of  goods,  and  provide  a  penalty  by 
flue  and  suspension  for  offending  and  de- 
faulting nmnbers.    (Minn.)  825. 

Humane  eooiety. 
A  humane  society  which  is  by  statute  au- 
thorized to  destroy  or  appropriate  unlicensed 
dogs  is  held  not  to  be  entitled  to  receive 
the  license  fees  for  its  own  purposes,  on  the 
ground  that  this  would  be  an  appropriation 


of  public  money  for  private  purposes,  and 
a  special  privilege  given  it  to  ke^  dogs  with- 
out paying  fees  is  also  lield  unooustitutional. 
(N.  Y.)  681. 

Partnership. 

Hie  right  of  one  partner  while  tha  part- 
nership continues  to  sue  the  other  at  law 
for  damages  to  the  partnership  by  reason 
failure  to  carry  out  a  stipulation  in  the 
partnership  agreement  is  denied,  although 
the  plaintiff  seeks  only  a  pro  rata  share  of 
the  damage,  and  the  partnership  owch  no 
debts,  and  there  are  no  other  debts  due  from 
one  partna-  to  the  other.    (Ga.)  504. 

A  partnership  is  held  to  1m  liable  as  auch 
to  an  action  for  malicious  prosecution  or 
malicious  arrest,  where  all  the  members 
unite  in  procuring  the  wrongful  act  to  be 
done.    (Cia.)  463. 

A  contract  by  which  a  partnerdiip  in  it« 
own  name  binds  itself  against  re-engaging 
in  business,  tltough  signed  by  the  partners, 
is  held  not  binding  on  thun  as  inuvidoals. 
(Iowa)  412. 

Churehee. 

The  general  rule  that  courts  cannot  inter- 
fere -with  decisions  of  eceleeiastieal  tribu- 
nals when  property  rights  are  not  involved, 
as  shown  by  a  note  in  4D  L.  R.  A.  353,  is  ap- 
plied in  a  recent  case  refusing  to  review  the 
removal  of  a  pastor  fay  church  authority. 
(Tenn.)  26a 


IT.  DOMXBIIO  BXLaTIONfc 


Cohabitation  after  the  removal  of  an  im- 
pediment to  legal  marriage  is  held  to  consti- 
^te  a  lawful  marriage,  whers  the  wife  en- 
tered into  the  rdation  without  knowing  of 
the  impediment,  and  did  not  learn  of  it  un- 
til after  her  husband's  death,  though  she 
had  lived  with  him  for  seven  years  after  the 
impediment  was  rsmored,  and  had  been  de- 
•cnbed  by  him  as  his  wife  in  insuranoe  on 
his  life  payable  to  hw.  (HIch.)  787. 
H     B.  A. 


The  ririit  <A.  a  wife  to  dia^  her  husband 
with  liability  for  her  necessaries  when  she 
is  living  apart  from  him  by  reason  of  his 
misconduct  is  held  not  to  be  defeated  by  the 
married  women's  statutes,  or  by  the  fact 
that  she  has  financial  aUlitr  to  ^vid*  for 
herself.    (N.  H.)  226. 

A  loathsome  disease^  making  it  unsafe  ft>r 
a  man  to  marry,  when  it  appears  without 
any  intervening  -n- 


Rtetndfe  OF  nicnroits. 


tract  is  made,  is  held  to  be  sufficient  reaBon 
for  poatponenient  of  tb«  marriage  until  he 
ii  cured,  and,  if  permanait,  to  justify  big 
refusal  to  carry  out  the  contract.  (Mo.) 

Oiutodi/  of  ehildrm. 

Hie  right  of  a  father  to  the  euatody  of 
hii  children  is  sustained  notwithstanding  an 
altered  contract  made  by  his  wife  on  her 
deathtfcd,  with  his  assent,  to  give  their  cus- 
tody to  her  relatives,  where  it  appears  that 
the  father  is  fit  for  their  custody,  and  ca- 
pable of  taking  care  of  tb«n  and  giving 
them  better  advantages  than  they  could  oth- 
erwise  have.    (Miss.)  839. 

Illegitimates. 

An  illegitimate  half  sister  is  held  not  to 
be  a  "sister"  entitled  to  sne  as  such  for  the 


death  of  a  sister  or  lm>t]Mr  under  a  statute. 
(Miss.)  837. 

The  mother  of  an  illegitimate  child  is  de- 
nied a  right  of  action  for  its  death  under  a 
statute  authorizing  such  actions  by  the 
mother  or  other  specified  relatives  of  the  de- 
ceased perMm.    (Miss.)  836. 

Dower. 

A  conTeyanee  to  ioiib  of  a  former  mar- 
riage, made  without  consideration  other 
than  love  and  affection,  by  a  man  who  haa 
entfiredinto  a  contract  for  asecond  marriage, 
when  made  without  the  knowledge  or  con- 
sent of  his  prospective  wife,  is  h^d  to  be  a 
fraud  on  her  marital  rights  which  will  not 
defeat  her  right  to  dower  in  case  of  his  death 
after  the  marriage.    (Ohio)  858. 


Ubel. 

A  drciilnr  addressed  to  voters,  stating 
that  a  candidate  for  re-election  to  the  legis- 
lature has  championed  legislation  opposed 
to  the  moral  interests  of  Uie  communitjjr,  is 
held  libelous,  and  not  privllwed.  (Mich.) 
401. 

Dishonoring  aheoks. 
The  wrongful  dishonor  a  bank  of  the 
checks  of  a  tradu'  is  held  to  raise  a  conclu- 
sive presumption  of  damages  to  him;  but  an 
action  therefor  is  held  not  to'  be  an  action 
for  slander  within  the  meaning  of  a  statute 
of  limiUti<»is.    (Tann.)  26S. 

2fut»ance. 

The  liability  <k  a  landowner  for  a  nui- 
■anee  oreatad  ij  anotlier  penon  is  held  to 
eidit  in  the  ease  of  a  derrick  irith  a  guy  rope 
stretched  across  a  highway  so  low  as  to  be 
dangerous  to  travelers,  where  the  landowner 
permitted  it  to  remain  aftw  he  bad  knowl- 
edge of  it,  though  it  was  areeted  by  a  U- 
oensee.    (Mass.)  779. 

Minet. 

An  electric  wire  laid  along  a  passageway 
in  a  mine  where  employees  are  accustomed 
to  go  during  the  noon  hour,  with  the  knowl- 
edge of  ths  proprietor  and  without  objeeUon 
from  him,  is  held  to  impose  on  him  the  duty 
of  properly  guarding  it,  or  of  giving  notice 
of  the  danger  to  those  who  are  lucely  to  ocHne 
in  contact  with  it  (C.  C.  A.  6th  C.)  389. 
Falling  brick. 
An  injury  to  a  person  by  a  brick  falling 
from  a  building  in  the  course  of  oonstruc- 
tion  is  held  to  create  no  liability  against  the 
contractor  for  the  carpenter  work  or  the  one 
for  the  mason  work  without  ai^  proof  as  to 
wliose  negligence  caused  the  acddentt  where 
there  were  wwkmm  of  other  cmtraetors  en- 
at  Uie  uina  tine  upon  the  building. 

r.  Y.)  241. 

Injury  to  building. 
For  injory  to  a  building,  caused  1^  the 
discharge  of  surface  water  from  different 
lots  into  a  sewer  that  runs  past  it,  it  is  'held 
that  the  difTerent  lotowners  are  not  liable 
jointly,  when  each  acted  independently,  but 
that  each  is  liable  only  for  that  part  of  the 
damage  caused  Iff  his  own  act  (Kj.)  187. 
61  L.  R.  A. 


Defeat  in  Uaeed  premiaea. 

Defects  in  the  condition  of  leased  prem- 
ises, such  as  a  defective  balustrade  on  a 
porch,  are  held  not  to  make  tiie  landlord, 
who  has  reserved  no  part  oi  the  premiseii, 
liable  for  injury  to  a  onild  of  a  siditenant, — 
especially  when  no  defect  is  shown  to  have 
eidsted  at  the  time  the  original  lease  was 
made.    (Md.)  778. 

Injury  to  paetenger. 

A  rule  forbidding  passengers  to  ride  on 
the  front  platform  of  an  electric  car,  and 
making  them  do  so  at  their  own  risk,  is 
held  reasonable,  but  it  is  also  held  to  be 
waived  when  passengers  are  accustomed  to 
ride  there  freely  and  without  question,  and 
to  pay  fare  .while  so  doing.  (Moss.)  783. 
Injury  to  aerwmt. 

Hie  general  doctrine  that  a  maater  la  not 
required  to  furnish  medical  aid  to  a  eerr- 
ant.  as  shown  by  a  note  in  28  L.  R.  A.  S46, 
is  followed  in  a  case  which  holds  that  a 
foreman  in  charge  of  the  carpenter  work  on 
a  building  has  no  implied  authority  to  en- 
gage a  physician  for  an  injured  employee. 
(Ky.)  668. 

The  use  of  old  barrels  that  have  contained 
whifky,  oil,  etc.,  for  shipi^ng  iron,  is  held 
not  to  make  the  employer  liable  for  injury 
to  an  employee  caused  by  explosion  of  a  oar- 
rel  when  a  match  was  lighted  to  read  tAe 
number  on  it.    (Pa.)  881. 

A  roadmaater  directing  tJie  work  of  tear- 
ing down  a  railroad  bridge  is  heJd  not  to  t>e 
a  vice  principal  of  a  workman  injured  by  a 
bolt  in  the  timber  white  dmng  such  work. 
(Minn.)  638. 

A  maater  mechanic  who  was  an  interme- 
diate c^cer  in  the  establishment,  having  au- 
thority to  direct  a  person  who  was  injured 
and  some  authority  as  to  his  employment 
and  disdiarge,  is  held  to  be  a  fellow  servant 
of  the  latter,  and  not  a  vice  principal.  (C. 
G.A.  letC.)  513. 

Injury  by  street  car. 

One  who  alights  from  a  street  car  and 
goes  behind  it  to  a  parallel  track,  on  which 
he  is  struck  by  another  car,  is  held  to  be 
only  a  traveler  on  the  highway,  >nd  no 
longer  cntiUed  to  the  <^|?|#^fe^J!0gle 


9M  RfiSDHi  OF 

CKf  eara  that  to  dot  to  p— ■engew.  (Tann.) 
88S. 

A  p«tBOB  who  ftttcmptt  to  crow  &  atreet- 
«Br  track  in  the  dark  alter  proper  aignalt  to 
atop  the  ear  hare  bean  given  and  believing 
that  the  ear  la  about  to  atop,  but  who  ia  de- 
ceived the  glare  of  the  huidlight  and  the 
unlawful  epeect  of  the  ear,  ia  held  not  to  be 
guil^  <rf  eontributory  negligenoe  aa  matter 
of  Uw.    (MtniL)  632. 

Bjf  train. 

For  fatal  injuriea  to  a  person  awaiting  the 
arrival  of  a  relative  at  a  railroad  atatitHi  in 
a  place  provided  for  auoh  purpoae  Iqr  the 
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;  Wiu.a;  Luna.) 

company  it  waa  held  that,  If  the  peraoD  waa 
in  toe  ezerciae  of  due  care  and  caution,  and 
the  injurioB  were  received  1^  the  negligenoe 
of  the  railroad  employees,  the  company  waa 
liable.    (Oolo.)  121.  . 

Failure  to  f«noe  rattroad  tntk. 
Hie  doctrine  that  the  owner  of  premiaea 
ia  liaUe  for  a  dangerous  condition  attraetiva 
to  children  if  he  fails  to  guard  them,  aa 
adopted  1^  Botne  of  the  oourta  in  the  so- 
called  Turntable  Caaea,  ia  denied  in  a  case 
of  injury  to  a  child  attracted  to  a  fire  on  a 
railroad  right  of  way.    (Minn.)  646. 


VL  Fbopebtt  Riohts;  Wills;  Lunb. 


The  ri^t  of  a  street-railway  oompany  to 
eroea  a  railroad  where  that  croaaea  a  street, 
without  any  condemnation  proceedings  or 
paying  any  damages  to  the  railroad  com- 
pany, ia  austained  in  a  Georgia  case,  follow- 
ing the  dootrina  of  the  authoriUea  in  a  note 
in  29  L.  B.  A.  486.    (Oa.)  126. 

A  newapaper  puUicati(»i  of  an  ode  writ- 
ten for  the  World's  Columbiaa  Ezpoflition, 
made  without  the  consent  of  the  author  or  of 
tiie  exposition  committee  before  the  ode  was 
delivered  or  published  elaewhere,  ia  held  to 
violate  the  common-law  rights  of  the  author, 
and  subject  the  newspaper  to  damages.  (C. 
■G.  App.2dC.)  353. 

Bankrupt'$  atseU. 
Bee  alao  infra,  VII. 

A  liquor  lioenae  tranaferaUe  to  person 
■acceptable  to  the  board  which  haa  auuiority 
in  the  matter,  though  subject  to  revocation 
by  subsequent  legi^ation,  ia  held  to  be  prop- 
erty which  paases  under  the  bankrupt  law. 
<a  C.  A.  1st  C.)  202. 

OreditorM'  rightt  in  insurance. 

The  proceeds  of  life  insurance  taken  out 
by  an  insolvent  and  made  payable  to  his  par- 
ents as  a  gift  to  them  are  held  subject  to 
his  creditor's  daims,  although  he  paid  noth- 
ing toward  the  premium,  mere  he  did  cre- 
ate an  obligation  against  himself  and  his  es- 
tate by  giving  a  check  fchorefor  which  was  an 
outstanding  obligation  at  the  time  of  his 
death,  but  was  never  presented  as  a  claim 
against  his  estate  because  it  was  paid  gra- 
tuitously by  his  adminiatrator  from  the  tat- 
ter's own  funds.    (Ala^)  112. 

Registration  acts. 

The  conatitutionality  of  a  statute  for  the 
registration  of  land  tmes  is  ui^ld  where 
tiie  provision  for  noUce  waa  for  notice  by 
mail,  publioation,  and  \fy  posting  on  the 
land.    (Maaa.)  483. 

Truats. 

A  change  of  the  truat  relation  into  the 
relntion  of  debtor  and  creditor  is  held  to  be 
effected  by  the  use  of  the  proceeds  of  trust 
property  in  the  truatee's  business  with  the 
knowledge  and  consent  of  the  cestui  que 
truet,  although  with  aa  understanding  that 
tiie  mon^  was  to  be  repaid  when  a  favcn-able 
opportunity  for  the  inveebnent  was  found; 
and  therefore  when  the  trustee  becomes  fi- 
nanchtlly  ruined  an  action  therefor  ia  held 
to  be  subject  to  the  statute  of  limitations 
SI  L.  R.  A. 


governing  the  actions  for  debt  ( 
190. 

Tradename. 
He  use  of  the  term  "health  food"  for 
foods  that  had  previously  been  known  aa 
sanitarium  foods  la  h^  to  be  preventable 
by  injunction  at  the  mvit  ci  one  who  had  been 
using  the  name  for  eighteen  years  before, 
even  though  there  ia  no  trademark  in  the 
name,  and  there  la  no  attempt  to  imitate  the 
packages  of  the  other  part^.    (C.  C  A.  2d 

Mortgage. 

A  change  in  the  color  of  a  mortgaged 
luirae  aftw  the  mortgage  was  given  is  l^d 
not  to  d^eat  the  rights  of  the  mortgagae  «■ 
a^^inst  a  subsequent  purchaser  of  tM  horse 
witiiout  notioe  ol  the  mortgags.  (N.  O.) 
800. 

The  tailing  of  ioe  from  a  public  lake  in 
large  quantities  for  shipment  for  market  is 
held  not  to  be  an  exerciae  of  a  common  right 
in  Buch  waters.    (Minn.)  829. 

The  diveruon  of  a  large  quantity  of  water 
from  a  stream  for  use  in  aalt  works,  and  the 
pollution  of  the  stream  by  a  return  of  part 
of  the  water,  which  makea  the  stream  so 
aalt  that  cattle  will  not  drink  it  except  aa  a 
matter  of  necessity,  and  many  flsh  are  de- 
stroyed, is  held  to  be  a  wron^  whidi  can  be 
restrained  by  a  lower  ripanan  proprietor. 
(N.  y.)  687. 

Streams  or  springs  or  other  waters  arising 
through  percolation  upon  land  after  it  has 
been  segregated  from  the  public  domain  and 
is  subject  to  private  ownership  are  held  not 
to  be  subject  to  appropriation.    (Utah)  280. 

The  rule  that  land  reformed  by  aocretions 
after  it  has  boen  washed  away  bnongs  to  the 
original  proprietor  is  applied  to  aocretions 
on  the  seashore  made  in  front  d  land  which 
extended  to  the  line  of  ordinary  hirii  tide, 
when  the  present  owner  obtained  title  to  it, 
but  which  when  his  grantor  obtained  it  was 
cut  off  by  intervening  land  that  waa  after- 
wards  washed  away.    (K.  J.)  425. 

Boundary  of  land  on  an  artificial  pond 
which  has  become  a  permanent  body  of  water 
is  held  in  Georgia  on  a  review  of  the  conflict- 
ing authorities  to  carry  title  only  to  the  low- 
water  mark  of  the  pond.    (Ga.)  178. 

The  draining  of  underground  or  subsur- 
face water  from  land  by  powerful  city  pump- 
i.g  work.  1.  h.l<._^^^_  .(^jy^^f^th. 
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of  Uie  Iftnd  «ui  restrain,  and  for 
which  he  oui  have  damagea.    (N.  Y.)  69S. 
WiUa. 

A  will  ii  held  to  have  been  signed  in  the 
presence  of  the  testator,  tbough  done  in  an 
adjoining  room,  where  he  was  witliin  sound 
of  the  vfHces  of  the  witnesses,  and  could  have 
seen  them  by  moving  a  little,  while  they 
returned  and  showed  him  their  signatures. 


and  he  pronounoed  the  will  satisfactoiy. 

(Minn.)  Uz, 

Judgment  lim. 
A  deed  in  fraud  credittnv,  iriiich  the 
statute  declares  void,  is  held  to  be  merely 
voidable  and  sufficient  to  prevent  the  acqui- 
sition of  a  specific  lien  on  the  property  by 
Judgment  subsequently  rendered  against  the 
grantor.    (Wis.)  810. 


VII.  Crnx  Remedies. 


The  right  to  me  on  a  oontract  made  be- 
tween other  partien  is  denied  to  a  creditor 
of  a  partnership  who  endeavors  to  enforce 
the  liability  of  a  corporation  which  has  been 
formed  after  the  death  of  one  partner  to 
earry  on  the  business,  under  an  agreement  by 
which  it  is  to  pay  all  the  firm  dd>t8. 
(Conn.)  653. 

A  statute  making  It  nnlawfol  to  send  a 
flhoae  in  aoti<Hi  out  of  the  state  for  suit,  and 
have  process  to  readi  wages  due  to  a  resi- 
dent M  the  state  from  an  employer  subject 
to  process  of  a  court  of  the  stat^  is  held  un- 
eonstltutional.    (Mo.)  176. 

Survival  of  action. 

An  action  for  damages  caused  by  the 
death  of  a  person,  brought  by  an  administra- 
tor, who  is  also  the  father  and  sole  next  of 
kin  of  the  deofssed  and  the  sole  beneficiary 
of  the  action,  is  held  to  be  en  action  for  in- 
juries to  property  rights,  which  survives  to 
the  father's  estate  on  his  death  pending  the 
action,  although  there  are  others  who  would 
have  be<«i  next  of  kin  and  beneficiaries  of 
the  action  if  the  father  had  not  been  living 
when  the  right  of  action  accrued.  (N.  Y.) 
236. 

Jvritdiction  of  Mtat«  court. 

Jurisdiction  obtained  a  state  oourt  of 
an  action  against  a  corporation  is  held  not 
to  be  ousted  by  the  subsequent  appcuotment 
of  a  receiver  for  tlie  corporation  by  a  Fed- 
eral court,  and  the  attempt  to  remove  the 
ease  into  the  Federal  court  on  the  basis  of 
such  appointment  as  creating  a  case  ai'ising 
under  Federal  laws.    (Miss.)  649. 

Action  by  agent. 

Possession  of  a  chattel  merely  as  agent, 
without  any  special  property  or  interest 
therein,  is  held  in8un<aent  to  sustain  an  ac- 
tion by  the  agent  for  the  oonversion  of  the 
proper^,    ((m.)  622. 

InjimaUon. 

A  bill  in  equity  to  restrain  an  action  at 
law  on  a  judgment  is  upheld  where  the  judg- 
ment had  been  obtained  by  the  fraud  of  an 
ofRcer  diarged  with  the  service  of  the  writ, 
who  falsely  returned  that  he  had  served  it; 
and  an  action  at  law  against  the  officer  is 
held  not  to  constitute  an  adequate  remedy  at 
Uw.  (R.  I.)  873. 
See  also  supra,  III. 

The  rule  generally  adopted  by  the  courts, 
shown  by  the  note  in  42  R-  A.  235. 
against  interference  with  church  tribunals 
on  ecclesiastical  matters,  is  held  not  to  pre- 
vent an  injunction  a^inst  proceediii<^  for 
the  expulsion  of  a  member  by  a  church  tri- 
bunal which  has  not  been  organized  in  con- 
Si  L.  B.  A. 


formity  with  the  constitution  of  the  ohoreh. 

(Ind.)  751. 

An  injunction  against  the  publication  of 
letters  by  producing  them  in  evidence  is  de- 
nied, although  the  complainant,  who  wrote 
and  received  them  and  against  whom  they  are 
to  be  used,  gave  them  to  an  agent  with  in- 
Htructions  to  burii  them,  and  he  had  vio- 
lated his  trust.    (Vt)  754. 

A  suit  in  equity  by  a  municipal  corpora- 
tion to  restrain  a  public  nuisance  is  held, 
in  a  suit  where  such  a  case  was  made  by 
cross  bill,  to  be  sustainaUe.    (N.  J.)  657. 

An  injunction  against  threats  by  a  labor 
union,  upon  employers  for  the  purpose  of 
making  them  induce  employees  who  had 
withdrawn  from  the  union  and  become  mem- 
bers of  anothn-  to  rejoin  the  former,  is  up- 
held although  no  actual  violence  was  ahown. 
(Mass.)  339. 

An  injunction  against  tiie  encroachment 
by  a  building  upon  a  space  reserved  by  a 
common  plat  of  lots  for  a  courtyard  is  de- 
nied where  other  owners  had  erected  build- 
ings encroaching  on  such  space,  though  to  a 
less  extent,  and  no  objectiim  had  been  made 
by  the  complainants.    (111.)  310. 

An  injunction  is  held  to  be  tiie  proper 
remedy  to  prevent  a  city  tTom  taking  pos- 
session of  an  embankment  built  and  owned 
by  a  lessor  of  the  city  under  a  lease  for  nine- 
ty-nine years,  and  converting  it  into  a  pub> 
lie  highway.    (III.)  301. 

Mandamus, 

Mandamns  to  oompel  the  issuance  of  elec- 
tion notices  under  a  prior  apportionment 
act  on  the  ground  that  the  later  one  is  un- 
constitutional is  denied  where  the  earlier 
acts  are  subject  to  substantially  the  same  ob- 
jections as  the  later  one.    (Nev.)  229. 

Mandamus  in  the  exercise  of  supervisory 
jurisdiction  is  issued  to  compel  the  dissolu- 
tion of  an  injunctJon  which  may  work  irre- 
parable injury  to  a  city.    (La.)  71. 

Prohibition. 

The  writ  of  prohibition  authorized  by  a 
state  Constitutdon  is  held  to  be  limited  to 
the  usee  of  the  writ  recognized  at  the  time 
when  the  Constitution  was  adopted,  and,  if 
at  that  time  the  writ  lay  only  to  reach  judi- 
cial proceedings,  it  is  unaffected  by  a  sub- 
sequent statute  attempting  to  enlarge  it  bo 
as  to  reach  ministerial  acts.  (Mont.)  BS8. 
t}ami»hment. 

The  doctrine  that  a  person  can  be  gar- 
nished only  In  the  state  where  the  debt  ia 
payable,  if  that  be  the  creditor's  residence, 
is  reasserted  in  a  recent  Nebraska  case.  This 
doctrine,  however,  though  it  may-  be  upheld 
Digiiized  by  VjOCTQ  IC- 
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in  the  state  oourts  to  tlie  extent  of  refusing 
to  entertain  gorniabment  proceedings  to 
reacb  a  debt  due  to  a  nonresident,  cannot  be 
carried  to  the  extent  of  refusing  to  recog* 
nize  a  judgment  entered  in  another  state  in 
sueh  ease,  eince  the  validly  of  such  »  judg- 
ment is  upheld  by  the  United  States  Su- 
preme Court  (Chicago,  R.  I.  4  P.  R.  Co.  v. 
Sturm,  174  U.  S.  710,  43  L.  ed.  1144,  19 
Sup.  Ct.  Rep.  797).    (N^.)  71S. 

Action  against  married  iBOtnan. 
A  loan  to  a  married  woman  is  held  to 
give  a  right  of  action  at  law  on  the  oommon 
counts,  notwithstanding  the  invalidity  of 
notes  therefor,  because  they  were  made  pay- 
able to  her  husband,  who  indorsed  them. 
(Mau.)  447, 

Against  eaeoutor. 
Ad  action  of  claim  and  delivery  against 
an  executor  in  his  representative  capacity, 
to  recover  possession  of  personal  property 
wronpfully  withheld  by  him,  is  held  oy  a 
divided  court  not  to  be  sustainable.  (S.  0.) 
£01. 

Action  on  note. 

A  transfer  of  a  n^otiable  not*  after  ma- 
tarity  and  without  consideration,  for  the 
purpose  of  having  action  thereon  brought  in 
the  state,  is  held  to  give  the  transferee  a 
right  to  maintain  the  aoUon  in  the  right  of 
his  transferrer  where  the  latter  was  a  bona 
fide  holder  before  maturity  for  value. 
(MasB.)  432. 

On  insurance  policy. 

Admissions  by  an  insurance  agent  after 
the  deaUi  of  the  insured,  that  the  latter  had 

Ciid  alt  premiums  during  his  life,  are  held 
ndinff  on  th«  oompany,  when  the  agent  had 
anthonla^  to  cmlcet  such  premiums. 
(Wssh.)  288. 

Imprisonment  for  debt. 
Tilt  imprisonment  of  sureties  for  refusal 
to  pay  a  judgment  against  their  principal  is 
held  to  be  an  unconstitutional  imprisonment 
for  debt    (Ohio)  800. 

Bankruptcy;  alimony. 
A  decree  ior  alimony  is  held  to  be  a  pen- 
alty for  failure  to  perform  a  duty,  and  not 
a  deht  which  can  b«  proved  and  discharged 
in  bankruptcy  proceedings.    (111.)  361. 
As  to  assets,  see  also  sttpro^  VI. 

BurvioorMp. 
In  ease  <rf  death  of  sisters  by  the  same 
disaster  it  is  held  that  there  is  no  presump- 
tion as  to  which  survived,  and  therefore  the 
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rights  of  succession  to  their  estates,  so  far 
as  covered  by  wills  mutually  giving  auct^ 
property  to  the  survivor  of  th^,  must  bo- 
determined  aa  if  all  died  at  tiie  sanie  mo- 
ment.   (R.  I.)  863. 

Damages. 

The  dttTerence  between  cost  and  selling 
price  ot  patented  artides  e^ual  in  number 
to  tdiose  used  byan  infringer  is  heldto  be  th*- 
proper  measure  of  damages  for  the  infringe- 
ment   (O.  C.  A.  3d  0.)  801. 

Anticipated  profits  from  nrntemplated  usa- 
of  property  taken  a^^  held  not  to  be  entitled- 
to  consideration  in  estimating  damages  ffHT 
land  talcen  in  eminent  domain.    (Pa.)  319. 
Limitation  of  actions. 

The  running  of  the  statute  of  limitations 
in  favor  of  a  banii  on  a  demand  certificata 
of  deposit  is  held  to  begin  at  the  date  of  the 
certificate,  and  not  to  be  interrupted  by  the 
death  of  the  owner,  or  the  subsequmt 
misrepresentations  of  the  bank  in  denial  of 
its  liability,  whereby  the  administrator  was- 
deceived  into  I>eliev)ng  that  there  was  no- 
such  liability,  the  certificate  itself  bains, 
lost    (Iowa)  410. 

Taaes. 

See  also  supra,  L 
A  suit  for  the  collection  of  tans  Is  bald 

not  to  be  within  the  jurisdiction  of  chan- 
cery, where  the  statute  has  provided  other  ef- 
ficient rouedieo.    (Va.)  002. 

Uwrjf. 

As  to  usury,  gee  also  supra,  II. 

The  power  of  equity  to  compel  payment- 
of  legal  interest  as  a  condition  of  canceling 
a  contract  for  usury  is  held  not  to  be  taken, 
away  by  a  statute  prohibiting  enforcemrat 
of  such  contracts,  either  at  law  or  in  equity, 
except  for  the  principal.  (Ala.)  393. 
Foreign  probate  of  loUi. 

The  probate  of  a  will  in  a  foreign  eonit,. 
which  was  considered  in  a  note  in  20  L.  R. 
A.  673,  is  held  in  a  late  case  to  be  binding 
upon  the  oourts  of  the  country  in  whidh  tha- 
testator  was  d<muciled.  (Ey.)  419. 
Warranty. 

The  fact  that  an  employer  has  been  held 
liable  for  injuries  to  an  employee  hiy  the  ex- 
plosion of  a  boiler,  on  the  ground  of  negli- 
gence in  failing  to  discover  the  defect  by  in- 
spection, is  held  not  to  preclude  him  from 
recovering  against  the  maker  of  the  boilo:  om- 
breach  of  warranty.    (Mass.)  781. 


Vlil.  Cbiuutal  Law  ahd  PBacncB, 


A  statute  denying  any  review  on  appeal 
of  wiy  error  in  a  chaise  to  the  jury,  unless 
SKcepted  to  by  bill  or  in  motion  for  new  trial, 
is  held  constitutional,  although  a  dissenting 
judge  contends  that  it  violates  various  con- 
stitutional provisions,  including  that  of  the 
right  to  trial  by  jury.    (Tex.)  272. 

A  statute  authorizing  prosecutions  to  be 
bc^n  by  informatittti  except  when  the  court 
deems  it  advisable  to  convene  a  grand  jury 
is  held  constitutional  against  the  contention 
that  the  legislature  cannot  modify  the  erand- 
Jury  system  without  abolishing  it,  and  that 
«l  L.  R.  A. 


thc'statute  constitutes  a  denial  of  due  proc- 
ess of  law  and  of  the  equal  {^otection  of  the- 
taws.    (Or.)  246. 

Police  power. 
A  statute  making  it  unlawful  to  add  watw 
or  any  other  substance  to  milk  that  is  in- 
tended for  sale  is  held  to  tie  a  oonstituticmal 
exercise  of  th%  police  power,  even  if  the  sab- 
stances  added  are  not  injurious  or  used  witib 
intent  to  defraud,  but  are  merely  for  the- 
purpose  oi  preserving  the  milk.  (lom) 
847. 
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Game  laws, 
A  ftatate  making  it  unlawful  to  have  dob- 
MMion  of  quail  duriofa  certain  period  of  the 
ywr  is  held  cxMiatitutional,  even  as  to  ^ose 
of  which  poeaeBsion  was  obtained  during  the 
open  Bcasou,  but  was  oontinued  into  the 
cloeed  season.    (Ind.)  404. 

Lottery, 

A  mercbant  who  gives  each  customer  a 
chance  to  operate  a  slob  machine  and  secure 
in  addition  to  hia  purchase  some  article  of 
Talue,  determined  oy  the  place  at  which  a 
revolving  wheel  etops,  is  hud  to  be  guilty  of 
oondueUng  a  lottery.    {Qa.}  496. 

Bouse  of  ill  fame. 
A  covered  wagon  moving  from  plaoe  to 

Elaoe  is  h^  to  be  a  house  within  the  pro- 
ibition  of  a  statute  against  houses  of  ill 
fame.    (Iowa)  680. 

Sale  of  dead  hodjf. 
An  attempt  to  make  an  unauthorized  -sale 
of  the  dead  body  of  a  human  being  is  held 
to  constitute  a  misdemeanor  at  common  law. 
(Tenn.)  883. 

7'en-pm  alleys. 
An  ordinance  prohibiting  ten-pin  alleys 
witiiin  the  Are  limits,  or  wiutin  100  yards  of 
any  business  place  or  dwelling  hous^  which 
61  L.a.  A. 


(Cbiuinai.  Law  and  Practici.) 

would  exclude  them  from  any  part  of  the 
city  that  was  near  the  bosineea  center  or 
near  any  thoroughfare  or  public  place,  is 
held  not  to  be  auUiorized  1^  statutes  pro- 
viding for  the  regulaUon  of  sudi  all^s,  since- 
this  power  does  not  extend  to  their  prohibi- 
tion.   (Tex.)  664. 

Pardon, 

A  pardon  granted  while  the  case  is  pend- 
ing on  bill  of  exceptions  is  held  valid  on  the 
ground  that  by  applying  for  and  acoepting 
it  and  asking  to  nave  the  record  remanded 
to  the  trial  court  the  bill  of  exceptions  is. 
waived  and  guilt  admitted.  (Mich.)  461. 
Onlatofitl  arrest. 
Officers  making  an  arrest  without  a  war- 
rant under  orders  of  a  diief  of  police  are 
held  liable  for  false  imprisonment,  where  the 
person  was  detained  without  trial  and  with- 
out the  issuance  of  Koy  writ  to  l^alixe  hia 
detention.    (Ohio)  193. 

Witneeaee. 

A  divorce  granted  after  the  oommisBion  of 
a  crime  the  husband  against  a  third  per- 
son ie  hud  not  to  make  the  former  wife  a 
competent  witness  against  him  respecting 
sutdi  crime  or  conversations  with  him  during 
marriage.    (Mo.)  M9. 
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INDEX  TO  NOTES. 


(Tba  General  ladez  tollowe  this.) 


AMwtlna.   See  Watbbs. 

AavMtf  liability  of  an  oflleer  for  maUBg  as 
arreat: — (!■>  Under  a  warrant  or 
writ :  (•>  TalM  on  Its  face ;  (k)  where 
tl>«  warrant  or  writ  la  Irr^olar; 
(e>  where  the  warrant  li  Invalid  or 
Told :  (d )  where  the  eourt  baa  no  Jurla- 
dletkm ;  <«)  where  the  dafsndant  li  az* 
empt  Crom  amat;  (/>  retani;  Ig} 
wlwre  the  warrant  li  not  In  poiaeaalon 
of  the  arreatlac  olltcer;  (II.)  without 
warrant:  (a)  for  a  felony;  (b)  for  a 
breach  of  the  peace  "on  view;"  (c) 
for  a  breach  of  the  peace  not  "on 
view :"  (d)  for  breach  of  a  city  ordln* 
ance:  (1)  where  a  etatnte  aathorltea 
arreate  on  Tlew;  (3)  wbere  an  ordin- 
ance anthorlKM  arreeta  on  rlew;  (8) 
«ther  arreat*  nuide  on  Tlew :  (4)  ar- 
rests not  made  on  Tlew ;  («)  for  other 
misdemeanors:  (1)  past  offenseo;  (2) 
for  oflenws  "on  tIcw"  ander  statutory 
autboflCy;  (8)  arrests  In  other  cases; 
(III.)  elrenmstaneea  attending  arrest : 
(0)  time;  (b)  iriaee  of  arrest;  (o> 
manner  of  making  arreat;  (d)  dispo- 
sition of  prisoner:  (1)  anreasonable 
detention  ;  (2)  place  of  detention  or  de- 
livery; (IT.)  arrest  ol  wrong  party  or 
by  wrong  name:  (a)  name  unknown; 
<b>  arresting  wrong  man;  (o)  arrest- 
ing rl^t  man  tinder  wrong  name ;  (d) 
arreat  after  Judgment  taken  a^nst 
wrong  party;  (V.)  Joinder;  (TI.)  lla> 
blllty  on  olOelal  bond ;  (TII.)  arrest- 
ing tor  one  offenss  and  jnatltylng  for 
another ;  (Till.)  qnestloo  of  probable 
cause;  UZ>>  summary  188 

■•wndftvlea.   Bes  Watebs. 

■Ircfteh  mt  peaee.   Bee  Asura. 

Canal  I  boundary  on  170 

Certiorari)  In  exercise  of  snperlntendlDg 

control  over  inferior  courts  38 

Cop>-riKht.    See  also  Damagm. 

Common-law  rights  of  authors  and  others 
In  Intellectual  productions: — -(I.)  Gen- 
era! theories:  (II.)  prerogative  publl* 
catlona;  (III.)  parties;  (a)  origin- 
ators; (b)  compilers:  (o)  annotators 
and  commentators;  (d)  successors; 
(«)  mastera  and  serTanti ;  (IT.) 
works:  (a)  In  general;  (b)  Immoral, 
Uboloua,  or  Irreligious  works;  (o)  let- 
ters; (T.)  rights:  (a)  before  itoblica* 
tion ;  (b)  after  publication ;  (o)  what 
constitutes  publication :  (1)  general 
principles;  (2>  what  Is  a  publication: 
(3)  what  la  not  a  pnblleatlon;  (TI.) 
Infringements:  (4)  names  or  deslgna- 
tiona;  (b)  abridgments;  (0)  transla- 
tions; (d)  reproductions;  (e)  origin- 
als: (1)  author's  own  obtained  sorrep- 
tltlonaly;  (8)  Independent  creations; 
(8)  eomUnatlona :  (TII.)  B«nedles: 
(Tin.)  llaMlitles:  (a>  creditors;  (b) 
taxation  868 

Carpaimtlaaa)  elTeet  of  appointment  of 
tecalTer  or  assignee  for  creditors  of  a 
01  L.  R.  A. 


corporation  on  compensation  of  offl- 
cers,  agents,  or  employees  for  unex- 
pired term  of  employment  146 

Ooartsf  superintending  control  and  supers 
Tisory  Jurisdiction  of  the  superior  over 
the  inferior  or  subordinate  tribunal : — 
(I.)  Introdoctory ;  (II.)  Inherent  pow- 
er of  superrlaocy  or  superintending 
control  over  Infarior  tribunals :  (a) 
Istence  and  derivation  of  power;  (b) 
in  what  courts  the  Inherent  power  ex- 
ists :  (1)  In  the  highest  law  court  of  or- 
iginal general  Jurisdiction :  (2>  In 
courts  of  appellate  Jurisdiction;  (8) 
In  courts  of  local  Jurisdiction;  (III.) 
couBtltutlonai  and  statutory  grants  of 
sn perl n tending  control,  general  super- 
vision,  etc. ;  (IT.)  in  states  which  have 
no  express  constitutional  or  statutory 
grants  of  the  power;  (T.)  In  courts 
of  the  United  States;  (TI.)  wbere  the 
application  to  correct  should  be  first 
made:  (a)  to  the  court  sought  to  be 
controlled;  (b)  to  an  Inferior  Jurisdic- 
tion having  the  power;  <VII.)  when 
the  power  1b  exercised  without  desig- 
nating it  as  Buch  :  (a)  by  courts  of  or- 
iginal Jurisdiction  as  successor  of  the 
King's  bencb ;  (b)  by  courts  having 
no  grant  of  the  specific  power;  (cj  by 
courts  having  grants  of  the  jurisdic- 
tion; (Tin.)  use  In  place  of  appeal  or 
other  remedy ;  (IX.)  for  what  purposes 
exercised :  (a)  compelling  lower  court 
to  act;  (b)  controlling  lower  court's 
discretion  or  Judgment ;  (e)  to  aid  ap- 
pellate Jnrlsdtetion ;  (d)  in  exercise  of 
revisory  Jurisdiction;  (X.)  power  of 
leglslaturs  to  Interfere:  (a)  to  enlarge 
the  power;  (b)  to  encroach  upon  the 
power ;  (XI.)  exercise  of  tbe  power  by 
courts  of  local  JnrlsdieUoD;  (XII.) 
conclusion  88 

Damaares.  See  also  EHiNSifr  Dohaim. 
Damages  for  Infringement  of  patents, 
ef^yrlghts,  or  trademarks  aa  alTected 
by  loss  of  proflta; — (I.|  Nature  and 
•cope  of  the  subject ;  (II.)  the  con- 
current remedies  In  patent  cases; 
(III.)  actions  In  equity;  (IT.)  actions 
St  law :  (a)  statement  as  to  existence 
of  the  remedy:  (I>)  measure  of  dam- 
ages generally;  (0)  as  affected  by 
mode  of  enjoyment  of  patent;  (1)  dif- 
ferent rules  with  relation  to;  (2)  by 
granting  licenses:  (a)  application  of 
the  rule  ;  (b)  what  aufflclent  to  constl* 
tute  an  established  fee:  (c)  rlgbt  to 
base  fee  on  utility;  (8)  by  holding 
close  monopoly  :  (a)  application  of  the 
rule ;  (b)  establishment  of  loss  of 
sales:  (o)  establlsbment  of  reduction 
of  price:  (d)  consideration  of  proflts 
of  the  Infringer;  («)  when  proflts  of 
infringer  may  be  made  the  criterion; 
(f  )  separation  of  proflts  dus  to  pat- 
ent ;  (V.)  the  rule  in  equity  nnder  stat- 
utes authorising  damages :  (a)  joope  of 
rabdlTislon ;  (b)  the  act  of  1 
Digiiized  by ' 
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1870;  (e)  MtlmatloD  of  dKmagea  dq- 
a^r :  <d)  MeparattOD  of  profits  and  dam- 
ages due  to  patent;  («)  tbe  Bnsllih 
act  oC  ISfiS;  (VI.)  effect  of  reeoTery; 
(VII.)  tbe  rale  In  copjrrigbt  caaei: 
(VIII.)  the  rule  in  tradanuuk  cues; 
(IX.>  cooclualon  801 

Deatli.    See  Bvidikcb. 

BMlacat  domalB)  damaxM  In  vnlaeDt 
domain  casaa  as  affected  by  lose  of  prof- 
its:— <I.)  licope  of  note  and  nature  of 
subject;  (II.)  early  nile  conflulng  dam> 
■Lgefl  to  tbe  actual  taking;  (III.)  roles 
under  provIidoDs  for  compensation  for 
property  taken  or  Injured:  (a)  general 
statement  of;  (b)  where  property  Is 
taken.  In  whole  or  in  part,  for  railway 
purpoaes ;  (e)  where  tangible  property 
Is  taken  for  other  than  railway  pur- 
poses; (d)  where  property  taken  con- 
sists of  a  franchise  or  prlTlle^e;  (e) 
wbere  property  Is  Injured,  but  not 
taken;  (IV.)  loas  of  profits  from  sus- 
pension of  bualiMH  while  Boring ;  (T.) 
summary  820 

■▼idcnoei  loJoBctlOD  against  use  of  doc- 

nment  TK4 
Presumption  of  mrrlTorsblp  among  those 
who  perlsb  In  a  common  calamity 
(I.)  Introduction;  (11.)  tbe  clTll  law; 
(III.)  the  common  law:  (a)  the  Bng- 
llsb  caaes;  (b)  the  American  cases: 
(1)  In  general:  (2)  exceptions  88S 

■z«entora  kbA  admlalatraitoraf  In 
what  capacity  may  an  executor  or  ad- 
ministrator t>e  sued  for  bis  personal 
tort : — In  general ;  fraud  or  misrepre- 
sentation in  sale  of  property  of  es- 
tate ;  torts  in  care  or  management  of 
property  of  estate ;  actions  arising 
from  conversion ;  malicious  prosecu- 
tion; abuse  of  process,  leplevbt,  deti- 
nue, etc.  Ml 

PeloBv*   See  Axixm. 

r«reNMim.    See  Uism  ahd  Bbbtah*. 

rraad.    Bee  Bxnctntou  iifD  ADHii(iBTBa<  .« 
Toaa. 

iMjnnctlont  right  of  a  municipality  to 
maintain  suit  to  enjoin  or  abate  a  pub- 
lic nuisance  66T 
Against  documentary  evidence  TM 

lBaiir«»M|  condition  In  fire  policy  as  to 
keeping,  producing,  and  preserving 
books  and  papers : — (I.)  Keeping  books 
and  Tonchers:  (a)  validity  of  clause; 

(b)  condition  precedent  and  warranty  ; 

(c)  compliance  with  policy ;  (d) 
waiver;  (II.)  production  of  booka  and 
papers:  (a)  validity  of  clause :  <b) 
coudltlon  precedent ;  (c)  compliance 
with  policy  by  Insured :  (1)  aubatantlal 
and  reasonable  compliance;  (2)  procur- 
ing Touchers  from  third  parties;  (3) 
time,  place,  and  manner  of  examina- 
tion; (4)  demand;  (6)  destruction  or 
loss  of  booka  and  vouchers;  (d)  watv* 
er  I  (1)  generally  ;  (2)  failure  to  act,  or 
delay;  (III.)  keeping  books  and  vouch- 
ers In  a  safe,  or  safe  place:  (a)  va- 
lidity of  clauae ;  (b)  condition  prece- 
dent and  warranty;  (o)  compliance; 

(d)  waiver:  (IV.)  sommaiT  698 
Mterarr  preverty.   See  Coptxioht. 
MaUelo«e    proseewtfow.    See  Bzacir- 

TORB  AND  ADMIITISTUTOBS. 

Mandmunai  In  exercise  of  superintending 

control  over  inferior  courts  88 

MMter  ud  een-aati  Tlce-prin<^palshlp 
eonsldered  with  reference  to  the  lape- 
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rior  rank  of  a  negligent  aarvant : — (Li- 
Here  inequality  of  rank,  slgnlflcance- 
of.  Usually  held  not  to  warrant  In- 
ference, that  the  superior  servant  Is  a 
vice-principal ;  (II.)  doctrine  that  vice- 
prlnclpaishlp  la  not  dedaclble  merely 
from  the  possession  of  a  power  of  con- 
trol over  the  Injured  servant :  (o)  gea> 
eral  statement;  (b)  rattotuile  of  the- 
doctrlne;  (o)  qaallOcatlon  of  the  doe- 
trine  In  eases  where  an  order  takea  a 
servant  outside  the  original  scope  of 
his  employment ;  (d)  power  of  hiring 
and  discharging  subordinates,  slgnlfl- 
cauce  of;  (e)  application  of  the  doc- 
trine to  the  various  gndea  of  auper- 
vlslng  employees ;  (/)  lllnstratlv* 
cases:  (1)  general  managers;  (2)  em- 
ployees In  control  of  railway  trains ; 
(8)  supervising  employees  In  railway 
yards;  (4)  foreman  of  wrecking gaogm 
on  railways;  (5)  employees  npervls- 
Ing  track  work  on  railways;  (0)  em- 
ployees supervising  various  kinds  of 
constraebion  work :  (T)  supervising 
employees  in  the  mechanical  depart- 
ments of  railways  and  other  oon- 
cems;  (8)  foreman  supervising  work 
In  quarries;  (0)  employee  sopervlslnc 
the  loading  of  vehicle  elsewhere  than 
on  railways:  (tO>  foreman  of  ganga- 
loadlng  or  nnloading  ahlpa;  (11)  su- 
pervising enplt^ees  In  smelting  wona ; 

(12)  employees    supervising  farms; 

(13)  supervising  employees  In  teano- 
tecturlng  esublishments ;  (14)  super- 
vising employees  in  mines:  (a)  with- 
out nference  to  statutes;  (5)  appoint- 
ed nnder  statotes ;  (16)  sabordinate  of- 
ficers of  ^ipa;  (16)  commanding  of- 
ficers of  ships;  (III.)  doctrine  that  all 
superior  servanta  are  vlee-prlnclpala- 
as  r^ards  their  aabordlnatea:  la)  gea- 
aral  itatement :  (b)  relation  of  the 
perior-servBSt  doctrine  to  the  doctrine- 
that  the  head  of  a  department  Is  a 
Tlce-prlnclpsJ ;  (o)  rationale  of  the- 
doctrine:  (1)  unequal  knowledge  of  sa> 
perlor  and  subordinate:  (2)  Inability' 
of  master  or  superior  agents  to  snper- 
vise  all  details  of  the  work ;  (8)  obliga- 
tion of  servant  to  obey  his  superior; 
(4)  duty  to  use  care  In  giving  orders, 
regarded  as  one  of  the  nonassignable- 
duties  of  tbe  master;  <S)  summary; 
(d)  what  constitutes  the  exercise  of 
control  within  the  meaning  of  the 
doctrine;  (e)  existence  or  absence  of 
a  power  to  hire  and  discharge  subor- 
dinates, slgnlflcance  of;  (/)  illustra- 
tive cases:  (1)  general  nuuiaginc 
agents:  (8)  employees  controlling  the 
movements  of  trains  which  they  do  not 
assist  In  operating;  (3)  employees  In 
control  of 'railway  trains;  (4)  super- 
vising employees  In  railway  yards  and 
depots ;  (6)  employees  npwvlalng  the 
loading  of  railway  care;  (6)  employee* 
snpervislng  track  work  on  railways; 
(7)  employees  supervising  various 
kinds  of  construction  work;  (8)  tore- 
men  In  the  mechanical  departments  of 
railway  companies;  (0)  employees  In 
chaise  of  machinery;  (10)  sopervlslng 
employees  In  manafactnrlng  establish- 
ments: (11)  supervising  employees  la. 
smelting  works;  (12)  employees  super- 
vising the  moving  of  heavy  articles; 
(13)  employees  supervising  the  load- 
ing of  vessels:  (14)  foremen  In  quar- 
ries; (15)  foremen  In  mlneit;  (16)  of- 
ficers  of  ritlpe:  ^^(^^^^(3^^ 
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maoBslDS  ^sent  to  hln  nibordln- 
atei:  (a)  Introductory;  (b)  doctrine 
tliat  a  general  manager  la  a  vlce-prlnd- 
pal :  (1)  EDgllsh  and  colonial  cases; 
(2)  American  cases;  (c)  rati6nale  of 
the  doctrine;  (dj  doctrine  that  a  gta- 
-eral  manager  Is  not  a  vlce-prloclpal : 
<1)  English  and  colonial  cases;  (2) 
American  cases:  («)  opposing  theories 
reviewed ;  (V.J  relation  ot  emploTeea  In 
charge  of  departments  to  their  sabor- 
■dlnatea:  (a)  general  sUtemoit;  (b) 
raUonale  of  the  master's  llabllltr  for 
negligence  of  a  departmental  manager ; 
(c)  limits  of  the  doctrine  of  depart- 
mental control;  (d)  soperrlstng  em- 
ploTees  held  to  be  beads  of  depart- 
ments: (1)  employees  In  the  operat- 
ing department  of  railway  companies; 
(2)  employees  In  cbaige  of  railway 
trains;  (8)  employees  saperrlslng  the 
■constmetlon  and  maintenance  of  rail- 
way tracks  and  structures;  (4)  enper- 
TielQg  employees  In  railway  yards, 
■depots,  etc  :  (6)  supervising  employees 
In  the  mechanical  departments  of  rail- 
ways;  (6)  employees  saperrlslng  rail- 
way departments  not  connected  witb 
transportation;  (7)  snperrlslng  em- 
-!>loyees  In  manafacturlng  establish- 
ments ;  <S)  foremen  In  smelting 
works;  (d)  employees  supervising  min- 
ing work;  (10)  BUperrlelng  employees 
under  municipalities;  (II)  employees 
concerned  with  the  loading  of  vessels; 
(12)  the  commanding  officers  of  ships; 
(e)  supervising  employees  held  not  to 
be  beads  of  departmenU:  (VI.)  for 
what  acts  of  superior  servants  a  mas- 
ter must  answer:  (a)  no  responsibility 
as  to  matters  beyond  the  scope  of  the 
authority  of  the  superior  servant : 
(b)  distinction  between  offldal  and 
nonolScial  acts  of  aupervlslng  em- 
ployees: (1)  generally:  (2)  distinction 
considered  with  relation  to  the  doc- 
trine that  the  nature  of  the  negligent 
act  Is  the  test  of  liability  ;  (c)  breach 
«f  nondelegable  datles  by  any  mperlor 
serrant.  master  liable  tor;  (d)  Issu- 
ance of  orders  deemed  to  be  an  offlclal 
act;  (e)  failure  to  protect  subordinates 
from  transitory  dangers  deemed  to  be 
offlclal  negligence;  if)  theory  that  a 
Ttoe-prlodpal  does  not  represent  the 
master  except  In  so  far  as  he  Is  dis- 
charging some  nondelegable  duty:  (1) 
theory  that  a  vice-principal  does  not 
act  aa  the  master's  representative  when 
he  engages  In  manual  labor;  (2)  qoall- 
flcatlouB  of  this  theory  :  (fft_  theory 
that  a  vice-principal  rcprescDts  the 
master,  even  when  he  participates  in 
manual  labor:  (h)  discussions  of  the 
doctrine  of  the  dual  capacity  of  tbe 
vlce-prlnclpals :  (1)  with  reference  to 
the  standpolnta  of  tbe  courts  wblch  r» 
-%!  U  R.  A. 


Ject  tbe  superior-servant  doctrine ;  (2) 
with  reference  to  the  superior-servant 
doctrine.  (VII.)  summary  of  the  ef- 
fect of  the  decisions  In  each  Jurisdic- 
tion with  regard  to  the  relation  of  so- 
pervlslDs  employees  to  their  subor- 
dinates: (a)  Introdnctoiy  statemMit; 
(b)  the  Doited  Kingdom;  (o)  British 
colonies;  (d)  Federal  courts ;  <e)  state 
courts  518 

Mnnlclpnl  oorporatlanst  right  to  sue 

to  enjoin  or  abate  public  nuisance  067 

nwliuiaee.   Bee  Injunction. 

P«rtMorshlvi  liability  of  partnership  for 
torts: — (I.)  Introductory;  (11.)  torts 
of  partnership  as  an  entity;  (III.) 
torts  of  Individual  member:  (a)  wilful 
and  malicious  torts:  (1)  wben  other 
members  liable;  (2)  when  other  mem- 
bers not  liable;  (b)  trespass  and  trov- 
er :  (1)  trespass ;  (2)  trover ;  (c) 
negligence:  (1)  when  other  members 
liable;  (2)  when  other  members  not 
liable;  (d)  fraud:  (I>  general;  (2)  In 
purchase  of  proi>erty ;  (3)  In  sale  of 
property :  (4)  as  to  trust  funds :  (o) 
when  other  members  liable;  (b)  when 
other  members  not  liable;  (S)  for  in- 
dividual debt  or  benettt ;  (6)  estoppel ; 
(«)  approval  of  other  members — Ann 
accepting  benefit ;  if)  other  torts : 
(1)  when  other  members  liable;  (2j 
when  other  members  not  liable;  (IV.) 
engaging  In  unlawful  business;  (V.) 
liability  Joint  and  several ;  (VI.)  con- 
clusion 46S 

Patents.    See  Dauaoes. 

Phrsielanef  pbysldao's  rigbt  to  deter- 
mine frequuicy  of  visits  to  patient  208 

PoB<B.   Bee  Watcbb. 

Prcauaptloa.    See  Evidekcs. 

Prohibition)  In  exercise  of  superintend- 
ing control  over  Inferior  courts  33 

Reo«lT«rst  effect  of  appointment  of.  on 
compensation  of  offlcers,  agents,  or  em- 
ployeea  tor  unexpired  term  146 

RepXevln.    See  Bxbcutobs  and  Adhin- 

I8TRATOB8. 

Bnperlntcndluar  control.    See  Courts. 
Snrvlvorsblp.    See  Eviubncb. 
Tortsi  liability  of  partnership  for  493 
Trmdcmarks.    See  Damages.  - 
Tresimaai  liability  of  partnerablp  for  468 
Trover)  liability  of  partnership  fbr  468 
Vicc-prlnelpalsltlp.    See  ICastbb  and 
Servant. 

Waterei  bonndsry  on  artlflclal  body  of 
water : — In  general ;  canal ;  pond ;  per- 
manent artlflclal  pond  178 

Right  to  follow  accretions  across  division 
line  previously  submerged  by  tbe  action 
of  the  water  42S 

Use  of  natural  stream  to  cony^  tppro- 
prUted  water  S80 
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ABAHSOmiKHT. 

Of  Contract  Jaatifying  SoBciuion,  see 

COKTEAOTB,  8. 

Low  of  Bight  to  Custodj,  aee  Iotahts, 
2. 


AOCOVNTIHO. 

Of  Partner,  see  Pastnebsrip,  3. 
See  also  Insqlvknot,  3;  Pasihbbbhif, 
3. 

AOCBETIONS. 

See  Watbs,  0»  7,  Norn  and  Bbxets. 

ACTIOR  OB  SUIT. 

Statute  Prohibiting  Bringing  in  Otiier 
State,  eee  CtmBiminoiiAL  Law, 
18. 

Prohibition  against  Sending  Chose  out 
of  State  for  Gamishn^t  ot  Bed- 
denta'  Wages,  see  ConsTirunoNAz. 
Law.  4. 

On  Note  Transferred  after  Maturity, 

see  Bills  aitd  Notes. 
Limitations  of,  see  LnuTATiON  or  Ac- 

TIOHS. 

By  Agent  for  Craversloii,  aea  Ttem. 
See  also  Boundabisb,  2. 

1.  Agents  who  are  giren  a  right  of  action 
for  interference  with  Hutr  possession  of 
property  by  Oa.  Gv.  Code,  |  S088,  which  is 
to  be  construed  as  a  mere  codification  of  the 
previously  existing  law,  include  only  those 
agents  who  have  a  special  property  or  in- 
tureet  in  the  chattels  of  which  they  have 
possession,  and  not  those  whose  possession 
IS  merely  that  of  the  principal.  Mitehell  t. 
Georgia  A  A.  Ry.  (Ga.)  922 

2.  An  action  against  those  who  sign  a 
guaranty  of  payment  on  the  back  of  a  ne- 
gotiable promissory  note  eui  be  maint^ned 
'mij  in  the  name  of  the  one  to  whom  such 
pnunise  is  mad^  aa  thqy  are  not  indorsers, 
but  guarantors,  and  the  guaranty,  alUiough 
thus  indorsed,  is  a  iion-n«gotiaMe  chose  in 
action.   Edgerly  t.  Lawson  (Mass.)  482 

S.  An  agreement  by  a  corporation  organ- 
ised  to  take  the  property  and  carry  on  the 
business  of  a  copartnership  upon  the  death 
of  one  of  the  members,  by  which  It  binds  it- 
self to  pay  all  the  partnersUp  debts,  cannot 
■  br  enforced  in  an  acUon  at  law  by  a  creditor 
of  the  copartnership,  since  he  was  not  » 
party  to  tlie  contract  and  it  was  not  made 
for  his  benefit.  Morgan  T.  Bandol[^-CIowes 
Co.  (Conn.)  653 
61  L.  R.  A. 


4.  An  agreement  by  a  building  contractor 
to  indemnify  the  owner  of  ue  building 
against  *dj  loss  resulting  from  injuries  to 
others  in  tlie  progress  of  the  wotIe  will  not 
sustain  an  acUon  against  ths  contractor  1^ 
an  injured  persmi  who  was  not  a  party  to 
the  contract)  and  for  whose  benefit  it  was 
not  made.   Wolf  t.  Downey  (N.  Y.)  241 

6.  A  lessee  of  a  railroad  which  has  agreed 
to  pay  all  taxes  and  BSBesements  is  not  for 
that  reason  personally  liable  to  a  munidpal- 
itjr  or  a  contractor,  neither  of  which  is  in 

Eiriviiy  with  the  lessee,  for  tba  amount  of  a 
ooal  assessment.  Chicago,  R.  I.  ft  P.  R.  Co. 
T.  Ottumwa  [lorn)  763 
0.  An  action  for  breach  of  promise  of 
niairiagft  is  not  prematurely  brought  when 
b^n  eight  days  after  the  day  fixed  for  tlte 
marriage,  and  without  waiting  for  the  cure 
of  a  disease  for  which  the  defendant  claimed 
to  have  postponed  the  marriage,  where  his 
acts  and  declaraUons  sufQcienuy  show  that 
he  did  not  int«ul  to  fulfil  his  contract,  even 
after  he  was  cured.  Trammell  v.  Vaughan 
(Mo.)  8S1 

7.  The  payment  ot  a  note  which  has  been 
transferred  to  an  innocent  purchaser  by  the 
payee  in  violation  of  his  contract  with  the 
maker  is  not  a  condition  precedent  to  a  right 
of  action-by  the  maker  for  breaoh  of  the  con- 
tract, notwithstanding  that  he  is  insolvent. 
Lyie  T.  HcCormidc  Harvesting  Maoh.  Co. 
(Wit.)  606 

8.  Riparian  proprietors,  each  owning  a  dis- 
tinct piece  of  land  situated  upon  a  part  of 
the  stream  separate  from  that  abutted  upon 
by  the  land  of  erury  other  owner,  hare  a 
common  grievance  which  entitles  them  to 
sue  jointly  for  the  prevention  of  tiie  diver- 
sion and  pollution  of  the  waters  of  the 
stream.   Strobel  v.  Kerr  Salt  Co.  (N.  Y.) 

(187 

9.  Thereis  no  misjoinder  of  partiesdefciiil- 
ant  in  an  action  against  a  partnerBbip,  the 
individual  members  thereof,  and  a  ^eriff 
for  malicious  prosecution,  where  they  all 
confederated  and  conspired  together  in  in- 
stituting and  carrying  on  the  prosecnti<Hk 
against  plaintiff  tar  the  purpose  of  injuring 
him.   Page  t.  Citizens'  Bkg.  Co.  (Oa.)  4e& 

10.  An  action  for  causing  the  deatti  of  a 

rrson,  brought  under  N.  Y.  Code  Civ.  Proc 
1902,  by  an  administrator  who  is  also  the 
father  and  sole  next  of  kin  of  the  deceased 
and  the  aoiu  beneflcianr  of  the  actioi 
Digiiized  by 
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-action  to  recover  damages,  not  for  injury  to 
the  person  of  the  decedent^  but  for  wrongs 
-done  to  the  property  rights  <x  interests  yt 
the  benefldary,  and  therefore  survives  to  his 
estate  on  his  death,  although  there  are  other 
persons  living  who  would  have  been  next  of 
kin  of  the  deceased,  and  for  whose  benefit  the 
-action  might  have  been  maintained  if  the 
father  had  not  been  living  when  the  right  of 
«ction  accrued.    Re  Meek  in  (N.  Y.)  236 

Notes  and  Bbiets. 

Action;  joint  or  several;  against  joint 
-wrongdoers;  several  liability.  187 
by  creditor  on  agreement  to  assume  debts. 

653 

^mssioir. 

By  Insurance  Agent,  see  Btidbhob,  18. 

See  EviDEnOB,  18,  25. 

As  Debt,  see  Baitkbitftot,  3. 
Commitment  for  Refusal  to  Pay,  see 

Contempt,  1. 

AX.TERATIOM  OF  INBTBITMEirTS. 

The  addition  by  the  payee,aft«  delivery 
-of  a  note  to  him,  of  the  name  of  another  per- 
son as  comaker,  is  suoh  sji  alteration  as  re- 
lieves ^e  maker.    Brown  v.  Johnson  Bros. 
(AU.)  403 
Notes  and  BBuera. 

Alteration  of  instruments;  effect  of.  403 

JUOMAIA 

Destruction  of  Unlicensed  Dogs,  see 
Constitutional  ItAw,  2,  17. 

Privilege  of  Humane  Society  to  Keep 
without  License,  see  Conbtitc- 
TioNAL  Law,  5. 

Grant  of  Licoiae  Fees  to  Humane  Soci- 
ety, see  Public  Monxt, 

There  is  only  a  qualified  property  in  dc^ 
and  in  fact  there  may  be  said  to  be  no  prop- 
erty in  them  as  against  the  police  power  of 
the  state,  though  as  against  a  wrongdoer  the 
law  regards  them  as  property.  Fox  v.  Mo- 
hawk &  H.  R.  Humane  Soc.  (K.*  Y.)  681 

NOTBS.AHD  BBIEFB. 
Animals;  summary  destruction  of  unli- 
censed dogs.  681 

Aim-TBirsT  liAvr. 

Press  Association  as  Violation  of,  see 

OONSPDtACT. 

See  also  Stock  akd  Produce  Exchanob. 

APraAIi  AHI>  ERROR. 

Limitation  of  Right  to  Reverse  for  Kr- 
ror,  see  Constitutional  Law,  19. 

1.  A  habeas  corpus  proceeding  to  deter- 
mine the  right  to  the  custody  of  a  child  be- 
ing a  civil  suil^  a  judgment  of  the  district 
eonrt  awartllnff  the  custody  to  the  father  as 
against  tiie  relatives  of  the  deceased  mother 
may  be  reviewed  by  the  court  of  appeals  on 
writ  of  error.  People  ex  rel.  Green  v.  Court 
■of  Appeals  of  Colo.  (Colo.)  10,') 

2.  The  omission  of  a  statement  in  an  order 
«I  L.  R.  A. 


of  reversal  by  an  appellate  court,  that  tlia 
reversal  was  upon  toe  facts,  is  immaterial 
in  a  case  where  there  are  no  dimuted  ques- 
Uotts  of  fact.  Buffalo  ft  L.  Land  Co.  v.  Bel- 
levue  Land  ft  I.  Co.  (N.  Y.)  951 

3.  A  oonelusive  presumption  that  a  judg- 
ment of  reversal  by  the  appellate  division 
was  not  based  upon  a  question  of  fact  arises 
under  N.  Y.  Code  Civ.  Proc.  {  1338,  when 
the  order  of  reversal  is  silent  upon  that  sub- 
ject, although  the  opinion  in  that  court 
shows  an  intcnUon  to  reverse  upon  the  facts 
as  well  as  the  law.    Spence  v.  Ham  (N.  Y.) 

238 

4.  The  practice  of  the  court  as  to  permit- 
ting a  paper  put  in  evidence  dnring  the  ex- 
amination of  a  witness  to  be  read>y  coun- 
sel or  witnesa  is  not  reviewable  on  appeal. 
Press  Pub.  Co.  t.  Monroe  (a  a  A.  2d  C.) 

353 

5.  The  unoonstitutionality  of  arbitrary 

assessments  per  front  foot  will  not  be  con- 
sidered when  the  question  has  not  been  pre- 
sented to  the  lower  court  and  the  assessment 
complained  of  is  void  for  other  recwins. 
Chicago,  R.  1.  ft  P.  R.  Col  V.  Ottumwa 
(Iowa)  763 

6.  Hie  refusal  to  strike  the  answer  of  de- 
fendants in  an  action  for  malicious  prose- 
cution will  not  be  oonsidered  on  appeal  from 
a  judgmrait  sustaining  demurrers  to  and  dis- 
miseiug  the  petition,  since,  if  the  oourt  be- 
low passed  on  the  question  at  all,  it  was  in 
an  irregular  way.  Pa^  v.  Citizens*  link- 
ing Co.  (Ga.)  463 

7.  An  instruction  cannot  be  complained  of 
on  appeal  where  do  objectiMi  waa  taken  to 
it  in  the  lower  court  Boekport  t.  Rockport 
Granite  Co.  (Maaa.)  770 

8.  Rulings  on  the  admission  and  rejection 
of  testimony  will  not  be  considered  if  no  ex- 
ception was  preserved  to  them.  £bner  v. 
Mackey  (111.)  29S 

d.  An  alleged  errOT  in  the  ehaxge  of  the 
court  cannot  be  reviewed  on  a»peal,  where 
appellant  failed  to  complain  of  the  charge  by 
bill  of  exceptions  or  cm  moti(m  for  a  new 
trial,  as  required  by  Tex.  CTode  Crim.  Proc. 
S  723.  Johnson  v.  State  (Tex.)  272 
10.  A  finding  by  a  referee  and  court,  ma'le 
without  excluding  any  evidence,  to  the  effect 
that  there  is  no  evidence  tending  to  prove 
an  allegation,  cannot  be  reviewed  on  appeal, 
as  iiia.t  would  be  to  paas  upon  the  w«ght  of 
the  evidence.  Leaioir  v.  Linville  Improv.  Co. 
(N.  C.)  US 
•  11.  There  is  no  error  in  refusing  an  in- 
struetion  the  effect  of  wluch  was  given  in 
the  general  charge.    State  v.  Tndcn  (Or.) 

24a 

12.  Failure  to  give  instructions,  tiiougli 
correct,  that  would  have  been  mere  surploa- 
age  because  already  snbstaBtially  given.  Is 
not  prejudicial  error.  Bonte  t.  Fostell 
(Ky.)  187 
Notes  ahd  Bbidb. 

See  also  JUDfiUSNT. 

Appeal;  finality  of  judgment  or  <wder  In 
habeas  corpus.  i  106 
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ABBITBATXOH. 

1.  Tbe  court  of  mediation  and  arbitration 
for  the  amicable  adjustment  of  differencea 
between  employers  and  employeeB,  which  is 
•created  by  Mich.  Comp.  Lavra,  fiS  669-6fK, 
im  not  outside  the  grant  by  Midi.  Const,  art. 
6»  I  83,  ol  the  power  to  onota  courts  of  con- 
•eiliatim  on  the  ground  that  it  is  lacking  in 
the  euential  powers  to  compel  attendance  of 
tiie  parties  and  to  enforce  its  decisitms. 
Benaud  v.  State  Court  of  Mediation  and  Ar- 
bitration (Micih.)  458 

2.  An  election  of  the  judges  of  a  court  of 
'ConciHation  tbe  creation  of  which  is  prorided 
for  by  Mich.  Const,  art.  6,  {  23,  is  not  neces- 
-sary,  since  the  Constitution  does  not  specify 
the  mode  of  their  selection,  and  the  legislsr 
ture  may  therefore  iHmride  for  their  appoint- 
nenL  Id. 

3.  The  power  to  grant  a  rdiearing  is  not 
poneeeed  by  the  si^te  court  of  mediation 
and  arbitration  established  by  Mich.  Comp. 
Laws,  ii  551>-d08,  since  the  statute  contains 
no  grant  of  such  power.  Renaud  v.  State 
Court  of  Mediation  and  Arbitration  (Mich.) 

458 

KOTES  AND  BBIETS. 

Arbitration;  what  constitutes  agreement 
for.  4oS 

ABRE8T. 

Inability  for,  see  False  lurBiBoniUHT. 

Notes  and  BbiBfb. 

Arrest;  liability  of  an  officer  for  making 
«n  arrest: — {!.)  Under  a  warrant  or  writ: 
{a)  valid  on  its  face;  (6)  where  thewarrant 
or  writ  is  irregular;  (c)  where  the  warrant 
ia  invalid  or  void;  (d)  where  the  court  has 
DO  jurisdiction;  (e)  where  the  defendant  is 
exempt  from  arrest;  (/)  return;  (g)  where 
lAie  warrant  is  not  in  possession  of  tbe  ar- 
i«aUng  officer;  (II.)  without  warrant:  (a) 
for  a  felony;  (b)  for  a  breach  of  tlie  peace 
*'on  view;"*(o)  for  a  breach  of  the  peace  not 
"on  view;"  (d)  for  breach  of  a  city  ordi- 
nance :  ( 1 )  where  a  statute  authorizes  ar- 
rests on  view;  (2)  where  an  ordinance  au- 
thorizes arrests  on  view;  (3)  other  arrests 
made  on  view;  (4)  arrests  not  made  on 
view;  (e)  for  other  misdemeanors:  (1) 
put  offenses;  (2)  for  offenses  "on  view"  un- 
der statutoi^  authority;  (3)  arrests  in  other 
cues;  (HI.)  circumstances  attending  ar- 
rert:  (a)  time;  (b)  place  of  arrest;  (c) 
manner  of  making  arrest;  (d)  disposition 
of  prisoner:  (1)  unreasonable  detention; 
(2)  place  of  detention  or  delivery;  (IV.) 
Arrest  of  wrong  party  or  by  wrong  name: 
(a)  name  unknown;  (&)  arresting  wrong 
man;  (o)  arresting  right  man  under  wrong 
name;  (d)  arrest  after  judgment  taken 
against  wrong  party;  (V.)  joinder;  (VI.) 
liability  on  official  bond;  (VTI.)  arresting 
for  one  offense  and  justifying  for  another; 
(Vlil.)  question  of  probable  cause;  (IX.) 
•ummary.  103 

An  asauilt  witli  a  deadly  weapon  with 
«1  L  S.  A.  I 


intent  to  kill  is  sufficiently  proved  evi- 
dence that  defendant,  after  some  contro- 
versy,  had  made  a  threat  against  the  prose- 
cuting witness  and  fired  a  pistol  after  her, 
sending  a  bail  through  her  clothing.  State 
V.  Eodat  (Sfo.)  609 

A88SHBXJHO. 

Denial  of  Ifight,  see  Votbbs  ahd  Elbo* 

TlOIfS,  2. 

ASBOOIATIOITB. 

K0TB8  A^D  BBIEFS. 

Requirement  of  submission  to  organiza- 
tion, tribunals;  resort  to  oourt  by  member. 

«71 

ASSUMPSIT. 

1.  A  loan  made  to  a  married  woman  on 
her  credit,  although  she  gives  notes  therefor 
which  are  void  because  made  payable  to  her 
husband,  who  indorses  them,  will  sustain  an 
action  at  law  against  her  estate  upon  the 
commim  counts  for  money  lent  or  money  had 
and  rec«ved.  Kational  Granite  l^nk  r. 
Tyndale  (Mass.)  447 

2.  Payment  in  excess  of  the  amount  em- 
stitutionally  chargeable  for  a  license  fee  im- 
posed under  an  unconstitutional  ordinance 
entitles  the  one  who  pays  it  to  reoorer  it 
back  from  the  <uty.  Harrodaburg  r.  Renfro 
(Ky.)  887 

ATTEMPT. 

An  attempt  to  make  an  unlawful  sale 
of  the  dead  body  of  a  human  being  is  itself 
a  misdemeanor.  Tluxupson  T.  State  (Tom.) 

883 

ATTORHETS. 

Attorneys  at  Law,  see  Coubts,  Nons 
AHD  Brwfb. 

AUCTION. 

License  for,  see  XJCEHSb 

BANKRUPTCY. 

1.  Hie  fact  that  an  unauthorized  appeal, 
which  must  be  dismissed,  is  taken  in  a  bank- 
ruptcy case  in  which  a  petition  is  also  filed 
to  revise  the  proceedings  of  the  lower  court, 
will  not  defeat  the  right  to  have  the  cue  de- 
termined on  the  peution.  Fisher  t.  Cush- 
man  (C.  C.  A  1st  a)  202 

2.  A  liquor  lioense  T^ich  Is  hy  law  trans- 
ferable to  any  perscm  who  is  satisfactory  to 
a  hoard  of  police  commissioners,  though  it 
may  be  destroyed  without  compensation  by 
subsequent  legislation,  is  "property"  within 
the  meaning  of  the  bankrupt  act,  {70  (30 
Stat  at  L.  665,  566),  which  provides  that  a 
bankrupt  must  truisfer  "proper^  which, 
prior  to  the  petltitm,  he  ooutd  vy  any  means 
have  transferred."  Id. 

S.  A  decree  for  alimony  being  a  penalty 
imposed  for  a  failure  to  perform  a  duty,  and 
alwnys  Rubject  to  modification  by  the  court 
accoirding  to  the  varying  circumstances  of 
tbe  parties,  the  obligation  imptwad^hncd* 
2  Digiiized  by  VjOOy  It: 
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Ih  not  ■.  provable  debt  in  bankruptcy  proceed- 
ings.  Barclay  v.  Barclay  (lU.)  351 

NoiBB  Aim  Banara. 

BankmptCTj  what  oonatttntM  '^rcHter^." 

£93 

BAHK8. 

PresuiDption  as  to  Damage  from  Refusal 

to  Pay  Checki,  see  Bvidehcb,  10. 
Slander  by,  lee  Luotatios  or  AtmoNS, 

Riuining  of  Statute  against  Certificate 
of  Deposit,  see  Luiitahon  or  Ac- 

TIOMB,  3-^. 

BARBEBS. 

Woric  of  Necessity,  see  Suniult. 

BENEVOI.ENT  SOCIETIES. 

As  Insurers,  see  Insubanoe,  S. 

1.  Authority  to  bold  meetings  for  the  ex- 
ercise of  strictly  corporate  functions  outside 
of  the  state  of  incorporation  arises  by  impli- 
cation where  the  corporation  constitutes  the 
supreme  I^islative  department  of  a  benev- 
olent order  to  be  established  by  it,  with  pow- 
er to  or^nizo  subordinate  bodies  throughout 
the  United  States  and  Canada.  Sovereign 
Camp,  W,  O.  W.  v,  Fraley  (Tex.)  898 

2.  An  amendment  to  the  Constitution  of  a 
benevolent  order  incorporated  as  the  "Sov- 
ereign Camp  of  the  Woodmen  of  the  World," 
when  adopted  by  delegates  assembled  as  the 
sovereign  cump,  in  the  manner  required  by 
the  by-laws,  is  a  proper  exercise  of  the  power 
given  to  the  corporation  to  make  its  own  con- 
stitution and  to  exercise  general  legislative 
authoi-ity,  when  the  sovereign  camp  consti- 
tutes the  supreme  judicial  department  of  the 
order,  although  an  executive  council  com- 
posed of  the  officers  of  the  sovereign  camp 
may  raiercise  l^slaUve  authority  under  cer- 
tain conditions  and  limitations.  Id. 

Nons  AND  Bbikfs. 

Bnevolmt  societies;  right  to  make  by- 
lam;  where  exercisable.  Sl)9 

Hsasnre  of  attthoiItT  of  lAeers  and 

agents;  waiver  by,  of  by-law*.  800 

BUXS  AND  NOTES. 

Guaranty  of,  see  AonoN  OB  Suit,  2. 
Payment  as  Condition  Precedent,  see 

AoTioH  OB  Suit,  7. 
Agency  as  to  Loan,  see  Principal  ahd 

AOBRT. 

8m  also  ALTBRATUnr  OV  iNBlSnHXIfTS; 

A  transfer  of  a  negotiable  note  after  ma- 
tori^  and  without  consideration,  for  the 
purpose  of  enabling  tiie  transferee  to  bring 
an  action  therecm  in  the  state,  will  sustain  a 
right  of  action  by  him  against  the  maker  in 
the  right  of  the  transferrer  when  the  latter 
is  a  bona  flde  bolder  before  maturity  for 
value,   Edgerly  t.  lawson  (Mass.)  432 

Notes  akd  Bbiefs. 

See  also  Altbbation  or  InSTBUMBirTS ;  Liu- 

ITATION  OF  Actions. 

Wrongful  Negotiation,  see  Dauaobb. 

Certificate  of  deposit;  character  of.  410 
£1  L.  R.  A. 


BomroABT. 

See  also  Watebs,  Notbb  Ain>  Bbiktb. 

1.  A  deed  bounding  land  1^  an  artifidaK 
pond  which  has  been  in  existence  more  thaik 
forty  years  and  has  become  a  permanent 
body  of  water,  although  its  waters  ebb  and 
flow  from  time  to  time  so  as  to  leave  a  mar- 
gin of  land  between  high  and  low  water 
marks,  does  not  carry  title  to  the  thread  of 
the  stream  from  whose  waters  the  pond  was 
formed,  but  only  to  the  low-water  mark  of 
the  pond  at  the  date  of  the  execution  of  the 
deed.    Boardman  v.  Scott  (Ga.)  178 

2.  The  raising  of  a  dam  pending  litigation, 
over  the  boundary  of  land  conveyed  as- 
bounded  on  a  pond  will  not  give  the  owner 
of  the  bed  T>f  the  pond  any  ri^t  to  the  addi- 
tional land  whicb  ia  thus  covered  bj  the 
water.  Id» 

BOYCOTT. 

Estoppel  of  Member  of  Produce  Ex- 
change, see  Ebtwpel,  1. 

BREACH  OF  PEACE. 

See  Abbest,  Notes  ahd  Bsixnu 

BBSAOH  OF  PROMISE. 

Nom  AHD  Bbieto. 

Breadi  of  inromise;  disease  ae  defense. 

83S- 

BROKERS. 

A  broker  through  whoee  efforts  a  bind- 
ing contract  is  made  for  land  between  hit- 
prmdpal  and  the  owner  of  the  land  kaa- 
euned  his  commission,  notwithstanding  the 
fact  that  the  owner  oannot  make  a  good  title 
to  the  land  because  of  encumbrances  not 
known  to  the  broker,  as  the  remedy  of  the 
principal  is  against  the  other  party  to  the 
contract.   Eoche  v.  SmiUi  (Mbm.)  S10< 

Notes  aito  Bbiefb.. 

Real-estate  brokers;  commissions  on  Hi\' 
ure  of  principiU  to  eomplete  deaL  ttlL 

BuiiJ>iiros. 

Encroachment  t^',  tee  iNJuvcTlOH,  4,  5.- 

BURGIART. 

Presumption   as    to,    sea  Evidinck,. 
Notes  aud  Bbufb. 


OANAZ.S. 

Notes  and  Bbotb. 
Canal ;  boundary  on. 
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OAKOEXJiTIOir. 

Payment  of  Legal  Interest  as  Cou^ticm. 
see  UBumr,  3. 

CARRIERS. 

Garnishment  of,  see  OABNianUBTF,  2. 
Question  as  to  Contributory  Negligence, 
see  Tbial,  6. 

1.  A  night  watchman  at  a  railroad  depot* 
wlko  boards  a  train  near  h^^^^^to  ji^e  t» 
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the  depot  and  report  Ui  readiness  to  retorn 
to  duty  tlte  coming  night,  after  being  off 
duty  a  few  days,  has  the  rlghta  of  a  passen- 
eer  in  ease  he  is  injured  by  the  carrier's  neg- 
ligence, although  he  waa  riding,  in  violation 
of  a  rule  of  the  company,  without  a  pass  or 
payment  of  fare,  but  with  the  implied  per- 
mission of  the  conductor,  who  has  neglected 
to  enforce  the  rule.  Chattanot^  Rapid 
Transit  0».  T.  VenaUe  (Tenn.)  880 
ti.  A  person  leaving  a  street  car,  who 
passes  behind  It  and  is  titen  struck  by  a  car 
on  a  parallel  track,  is  no  longer  a  passen- 
ger to  wliom  the  street-railway  company 
owes  the  extraordinary  degree  of  care  to 
which  passengers  are  entitled,  but  ts  to  be 
deumed  only  a  traveler  on  tiie  hi^way. 
Chattanooga  Electric  By.  v.  Boddy  (Tenn.) 

885 

8.  A  person  crosfling  a  street-car  track  in 
the  dark  on  a  orosswalk  for  the  purpose  of 
taking  passage,  after  proper  signals  have 
been  given  to  stop  the  car,  is  not  n^ligent 
in  assuming  that  the  oar  will  heed  ti^e  sig- 
nals, and  that  it  is  running  at  lawful  speed 
only,  where  reliance  upon  such  assumption 
is  not  apparently  attended  with  danger. 
Walker  v.  St.  Paul  City  R.  Co.  (Minn.) 

632 

4.  A  rule  forbidding  passengers  on  electric 
ears  to  ride  on  the  front  platform,  and  de- 
claring tliat  the  company  will  not  be  respon- 
sible for  their  safety  there,  is  a  reasonable 
one,  for  the  violation  of  which  a  passenger 
may  be  denied  anv  remedy  for  injury  result- 
ing therefrom.    Bweetland  v.  Lynn  4  B.  II. 
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0.  A  custom  to  receive  passengers  upon 
the  front  and  rear  platforms  oi  eleotric  cars 
without  question,  and  to  receive  fare  from 
them,  will  eonsUtute  a  waiver  and  abendon- 
mvDi  of  a  rule  which  forlnds  them  to  ride 
there.  Id. 

6.  Fatal  injuries  to  a  person  at  a  railroad 
station  awaiting  the  arrivaJ  of  a  relative,  at 
the  place  provided  by  the  company  for  Uiat 
purpose,  and  while  in  the  exercise  of  due  care 
and  caution,  render  the  railroad  company  li- 
able if  caused  by  negligence  of  its  employ- 
ees. Denver  &  R,  G.  R.  Co.  v.  Spencer 
(Colo.)  121 

7.  The  service  of  a  garnishee  summons 
upon  a  carrier  after  goods  have  been  received 
and  placed  In  a  car  for  interstate  transpor- 
tation, although  the  car  has  not  been  yet 
put  into  the  train,  does  not  excuse  the  car- 
rier from  its  duties  as  such,  or  authorize 
unreasonable  delay  in  forwarding  the  prop- 
erty to  its  destination.  Baldwin  v.  Great 
Korthem  R.  Co.  (Minn.)  640 

Notes  and  Bbiefs. 

See  also  OaBiriSHUiENT. 

Carriers;  duty  as  to  safe  omditkm  of  plat- 
forms and  approaches.  122 

Seizure  of  shipment  by  gamiihment  as  de- 
fuse for  dday;  notice  of.  640 

Employees  as  passengers;  persons  riding 
free  vnth  company's  consent.  8S7 

Contributory  negligence  by  breach  of  rule ; 
custom.  784 
<1  L.  R.  A. 


OEBTXnOATB. 

Of  Deposit;  running  of  Statate,  see  Lm- 
ITA.TIOR  cv  Acnoira,  8-S. 

Nom  AKD  Bbufs. 

Certificate  of  deposit:  aa  pmnissoiy  note. 

CEBTIOBARI. 

1.  Under  its  general  superintending  con- 
trol over  inferior  courts  conferred  by  Colo. 
Const,  art.  6^  }  2,  the  supreme  court  has  no 
power  to  review  on  certiorari  a  judgment  of 
the  court  of  appeals  In  a  habeas  corpus  pro* 
oeedinff  to  determine  tJie  right  to  the  custody 
of  a  child,  as  between  the  father  and  rela- 
tives of  the  deceased  mother,  upon  the  the- 
ory that  the  court  exceeded  its  jurisdiction 
by  applying  a  rule  of  law  at  variance  with 
the  settled  doctrine  upon  the  subject,  where 
it  had  jurisdiction  to  determine  the  ques- 
UoB,  and  its  judgment  was  not  in  conflict 
with  any  prior  dedsion  of  the  supreme  court. 
People  ex  rel.  Green  t.  Cout  of  Appeals  of 
Colo.  (Colo.)  10ft 

2.  A  writ  of  certkHrari  may  be  issued  to 
compel  the  sending  to  the  supreme  court  of 
the  record  of  proceedings  in  a  trial  court, 
which  is  necessary  for  the  information  of 
the  supreme  court  upon  the  queetion  of  the 
issuance  of  a  writ  of  mandamus  to  compel 
the  trial  court  to  accord  suitors  a  statutory 
risht  which  it  has  denied  them.  State  ex 
rel.  Fourth  Nat.  Bank  v.  Jotauon.  (Wia.) 

88 

Nom  AiTD  Bum. 

Certiorari;  to  review  expulsion  of  mem- 
ber of  general  committee.  671 

In  exercise  of  superintending  control  over 
inferior  courts.  88 

COMBnrATIONS. 

See  Stock  aho  Pboouob  Exohahok 

OOmiEBCE. 

1.  A  city  ordinanoe  exactiiu  from  veiwla 

having  a  coasting  license  under  U.  S.  Rer. 
Stat  fi  4321,  a  license  fee  for  the  privily  of 
towing  boats  or  other  watn-  craft  into  or  out 
of  the  harbor  or  frwn  one  place  to  another 
within  the  harbor,  although  this  fee  is  de- 
clared to  be  in  lieu  of  all  wharfage  provided 
the  boat  oc  barge  does  not  engage  in  any 
other  than  towing  or  transfer  business,  is 
in  violation  of  U.  S.  Const  art  1,  S  8,  giv- 
ing Congress  power  to  r^ulate  commerce 
with  foreign  nations  and  among  the  several 
states,  and  axt,  1,  i  10,  prohibiting  states 
from  laying  any  duties  of  tonnage  without 
the  consent  of  Congress.  St  Louis  v.  Con- 
solidated Coal  Co.  (Mo.)  850 

2.  A  penal  statute  against  aiding  or  in- 
ducing an  artided  seaman  or  apprentice  to 
desert  from  or  leave  a  foreign  vess^  while 
in  the  waters  of  the  state,  sneb  as  Ga.  Pen. 
Code,  S  655,  is  not  an  uncmutitational  regu- 
lation or  interference  with  commerce,  in  the 
absence  of  anv  legislation  of  Congress  on  the 
subject,  but  Is  an  aid  to  oommeree,  and  is 
within  the  right  and  powu*  ot  the  state. 
Handel  v.  Chaplin  (Ga.)  720 , 

3.  One  who  takes  ordA^ifatekif  taiOiaSlgLC 
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from  honae  to  house,  for  articles  mannfao- 
tured  in  amtiiar  ttate,  and  who  in  hi*  own 
name  sends  a  single  order  to  the  msituf  ao- 
turer,  without  stating  the  names  of  his  cus- 
tomers, and,  on  reoelvinff  the  package  eon- 
tainiitg  the  arUole^  del^ers  therefrom  the 
separate  artides  to  his  customers,  is  not  en- 
gaged in  interstate  oommerce  so  as  to  be 
exempt  from  a  tax  on  the  privilwe  of  sell- 
ing articles  of  that  kind  within  the  county. 
Croy  V.  Epperscm  (Tenn.)  251 
4.  A  travding  agent  for  a  nonresident 
principal,  who  makes  executory  contracts  for 
the  sale  of  goods,  and  who,  when  the  goods 
are  shipped  into  the  fitato  to  him,  receives 
them  in  bulk,  breaks  the  original  package^ 
and  distributes  the  contents  among  his  cus- 
tomers, is  not  eranpi  from  a  state  license 
tax  on  the  ground  thai  he  is  engaged  in  in- 
tersteto  oommeree.  Racine  Iron  Co.  t.  Mc- 
Commoas  (Oa.)  1S4 

Notes  akd  BBinra. 

Commerce; '  sale  1^  sample  and  order; 
nonresident  vendor;  lioense.  134 

OOMMZTTBE. 

Powers  and  Rules  of,  see  Votkbs  and 

Elbotioitb,  4,  6. 

OOMPITLSOBT  SERVIOE. 

Of  News,  see  Fbebs  Assooutiohb,  8. 
See  also  Gas. 

COKOnJATIOH. 

See  Aebitbation,  1-8. 

OOlfT]:.I0T  OF  LAWS. 

As  to  Oamishment  of  Residente*  Wages 
in  Other  Stete,  see  Corshtutional 
Law,  4. 

Probate  of  Foreign  Will,  see  Jumunt, 
4,  6. 

CONSPIRAOT. 

To    Compel    Reinstatement  in  Labor 
Union,  see  Injunction,  2. 

The  furnishing  of  news  by  a  press  asso- 
ciation to  newspapers  is  not  within  the  scope 
of  Mo.  Rev.  Stet.  1899,  S  8965,  prohibiting 
truste  or  combinations  to  r^ulato  or  fix  the 
price  of  manufactures,  commodities,  "or  any 
article  or  thing  whatsoever/'  Stete  ex  rel. 
Star  Pub.  Co.  v.  Associated  Press  <Mo.) 

151 

Notes  and  ^mn. 

.  Conspiracy;  to  prevent  continuance  of  em- 
ployment; alieence  of  personal  violence;  in- 
junction .i|rainst.  33D 
To  ruin  business;  membership  in  organi- 
zation as  affecting  right  of  action.  820 

OOWSTIT  UTAOWAIi  I.AW. 

Commitment  for  Refusal  to  Pay  Ali- 
mony, see  Contempt,  1. 

Abatement  of  Nuisance  as  Taking  of 
Property,  see  EuiNBKT  Domain,  7. 

Constitutional    Amendment;  Judicial 
Notice  of  Votes,  see  Evidbkce,  2. 

Delegation  of  Appointmenta  of  Examin- 
ers, see  Officebb. 
51  L.  R.  A. 


R^rulation  of  Press  Assodatlon  Bad- 
ness, see  Prbhs  AssociATiona 

As  to  Voters  and  Elections,  see  VatOB 
AND  Elections,  1-3. 

Appropriation  of  lioense  Fees,  see  Pub* 
uo  Monet. 

As  to  Enaetment  of  Statutes,  see  Stat- 
utes, 1. 

Amendments. 

1.  A  eonstitutional  amendment  is  not  rati- 
fied by  a  majority  of  "the  electors  of  the 
state,''  within  the  meaning  of  Ind.  Const,  art. 
16,  S  1>  requiring  a  majonty  of  said  electors 
to  ratify  an  amendment,  where  the  persons 
voting  in  favor  of  ft  at  a  general  election, 
thou^  more  than  those  who  vote  against  it, 
are  less  than  half  of  those  who  vote  for  gov- 
ernor or  for  President,  or  even  for  another 
constitutional  amendment  on  the  same  bal- 
lot, notwithstending  the  provision  of  art.  16, 
S  2,  that  where  two  or  more  amendmedto  are 
submitted  at  the  same  time  they  shall  be  sub- 
mitted in  such  manner  that  the  electors  shall 
vote  for  or  against  each  of  them  separately. 
Re  Denny  (Ind.)  722 
Delegation  of  power. 

2.  The  authority  given  to  a  humane  sode- 
ty  by  N.  Y.  Laws  1896,  chap.  448,  to  destroy 
or  appropriate  unlicensed  dogs,  is  not  an  un- 
constitutional delegation  of  governmental 
power  to  a  private  corporation,  nnee  unli- 
censed d(^  have  long  been  regarded  as  sub- 
ject to  dwrf;mction  by  any  person.  Fox  t. 
Mohawk  &  H.  R.  HumaneSoc.  (N.  T.)  681 

Bqnal  proteotion  or  prlvllecea. 

3.  The  equal  protection  of  the  laws  is  not 
denied  by  Or.  Sess.  Laws  1899,  p.  99,  au- 
thorizing prosecutions  to  be  commenced  by 
information  filed  by  the  district  attorney  ex- 
cept when  the  court  deems  it  advisable  to 
convene  a  grand  jury,  thereby  leaving  it  to 
the  district  attorn^  and  the  court  to  deter- 
mine which  method  the  prosecution  should 
follow.    State  v.  Tucker  (Or.)  240 

4.  A  stetute  making  it  a  crime  to  send  any 
chose  in  action  out  of  the  stete  for  the  pur- 
pose of  suit  thereon  and  of  having  garnish- 
ment or  other  process  issued  against  the 
wages  of  a  resident  of  the  stete,  and  served 
upon  any  person  indebted  to  him  for  wages 
who  is  subject  to  the  processes  of  the  courtjj 
of  the  state,  is  in  violation  of  the  provisions 
of  U.  S.  Const.  14th  Amend.,  for  equal  protec- 
tion of  the  laws  and  the  equal  privileges  and 
immunities  of  citizens  of  the  United  &itat«s, 
and  also  of  a  provision  of  Mo.  Const,  art.  2, 
§  30,  against  grantinjf  special  or  exelusive 
privileges  or  immunities,  since  the  stetute 
discriminates  between  employees  whose  em- 
ployers are  subject  to  the  processes  of  the 
courts  of  the  state  and  others,  and  also  dis- 
criminates among  creditors  by  granting 
greater  exemptions  of  wages  in  suits  out  of 
the  state  than  can  be  had  in  suite  within  the 
stete,  while  it  denies  the  creditor  of  a  wage 
earner  the  same  right  that  other  creditors 
have  to  bring  suite  in  other  states,  and  per- 
mits a  creditor  of  a  wage  earner  who  obteiuH 
judgment  in  the  stete  to  enforce  it  out  of  the 
stete  by  processes  denlefl^-^^rtiMf^  who 
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biiof  sidt  oat  of  tbe  sUta  in  the  first  in- 
stance.   Be  Flukes  (Mo.)  17S 

5.  The  privilege  of  a  humane  society  to 
keep  dogs  without  paying  any  license  fee, 
which  is  conferred  by  N.  Y.  Laws  1896,  chap. 
448,  while  every  other  citizen  is  obliged  to 
pa^  BUch  fee,  is  the  grant  of  an  exclusiva 
pnvilc^  and  immunity  forbidden  by  N.  Y. 
Const,  art.  3,  i  18.  Fox  t.  Mohawk  A.  H.  R. 
Humane  Soc  (N.  Y.)  681 

6.  Classification  of  counties  1^  population 
In  n  statute  providing  for  the  treatment  of 
ind>riate8  at  public  expense  in  any  county 
having  a  population  of  60,000  or  more  is 
purely  arbitrary  and  makes  tbe  act  uncon- 
stitutional. Murray  v.  Board  of  Commis- 
sioners (Minn.)  828 

7.  The  discrimination  with  respect  to  the 
right  to  practise  medicine,  made  by  Iowa 
Code,  i  2379,  allowing  persons  to  practise 
medidne  only  when  they  have  passed  an  ex- 
amination before  the  state  board  of  medical 
examiners  or  have  received  a  cartlfioate  from 
a  medical  school  that  Is  found  by  the  board  to 
be  of  good  standing,  or  have  practised  medi- 
cine in  the  state  for  five  years,  three  of  which 
shall  have  been  in  one  localily, — is  not  in 
violation  of  Iowa  Const,  art.  1,  {  6,  or  U.  S. 
Const.  14th  Amend.,  since  the  classification 
made  is  not  arbitrary,  and  the  distinction 
upon  which  it  is  based  is  reasonable  and  ap- 
parent.  State  T.  Bair  (Iowa)  776 

8.  Constitutional  provisions  aa  to  uni- 
formity of  taxation  do  not  apply  to  license 
taxes  on  business.  Stull  v.  De  Mattos 
(Wash.)  802 

0.  An  ordinance  fixing  the  amount  of  a  li- 
eent>e  for  the  sale  of  intoxicants  at  $300 
more  for  a  place  on  the  main  street  than  is 
required  for  a  place  on  any  other  street  is 
nnconstituUonal   because   it   violates  the 

Sirit  of  the  Constitutj<Hi  as  to  uniformity 
lavSi — especially  in  respect  to  taxation, 
and  the  prombition  uainst  local  and  special 
Iqiislation.   Harrodsbuig  t.  Benfro  (Ky.) 

897 

10.  A  license  tax  is  not  nnoonstitutional 
trf  reason  of  discrimination  because  it  im- 
poses a  higher  rate  ui>on  those  who  sell  mer- 
chandise at  auction  than  upon  those  who  sell 
househf^d  furniture  at  tiw  house  where  it 
has  been  in  use.  StuU  T.  De  Mattos 
(Wash.)  892 
Dve  proeeaa  of  law. 

11.  A  judgment  against  sureties  in  a  sum- 
marr  proceMii^  for  the  amount  of  a  judg- 
ment recovered  against  the  principal  io  an 
action  to  whidi  they  were  not  made  parties 
is  without  due  process  of  law,  when  there 
has  been  no  suit  brought  against  them  on 
tlie  undertaking,  nor  any  opportunity  given 
them  to  plead  or  defend  according  to  tho 
usiuil  course  of  l^al  proceeding*.  Second 
Nat.  Bank  v.  Becker  (Ohio)  SCO 

IS.  Prosecution  upon  an  information  filed 
by  the  district  attwney,  as  provided  by  Or. 
Bess.  Laws  1899,  p.  99,  instead  of  upon  in- 
dictment cMf  a  grand  Jury,  is  sufficient  to  con- 
stitute due  process  of  law  within  the  mean- 
ing of  U.  S.  Ccmst.  14th  Amend.,  where  all 
the  rights  and  privileges  of  a  r^jiUar  trial 
CI  L.  B.  A. 


are  preserved  to  the  aeensed.  State  v. 
Tucker  (Or.)  240 

13.  Jurisdiction  of  a  twooeeding  in  rem  ao- 
qttircd  by  virtue  of  the  power  of  the  court 
over  the  res,  without  personal  service  on 
claimants  within  tbe  state  or  notice  by  name 
to  those  outside  of  it>  is  not  in  violation  of 
constitutional  provisions  for  due  process  of 
law.  Tyler  v.  Judges  of  Court  of  R^istra- 
tion  (Mass.)  433 

14.  The  failure  to  provide  for  any  notice 
of  transfer!  or  other  dealings  subsequent  to 
a  registration  M  titie  under  Mass.  Stat. 
1898,  chap.  562,  does  not  make  the  act  in- 
valid, as  the  legislature  has  power  to  fix  con- 
ditions on  which  land  that  has  been  brought 
into  the  r^istry  system  shall  be  held.  Id. 

15.  The  notice  by  mail^  by  publication, 
and  by  posting  on  the  land  which  Maes.  Stat. 
181)8,  chap.  662,  S  32,  requires  to  be  given  of 
a  proceeding  for  r^istration  of  title  to  all 
pers(Hui  who  are  known  to  make  any  daim 
to  the  land,  is  sufficient  to  satisfy  tiie  consti- 
tutional provision  for  due  process  of  law. 

Id. 

16.  The  prohibition,  of  tiie  possession  of 
quail  during  the  closed  season,  made  hy 
Burns's  (Ind.)  Rev.  SUt  1894,  {  2209  (Hor- 
ner's Rev.  Stat.  S  2106),  which  de- 
clares it  unlawful  to  shoot,  destroy,  or  have 
in  possession  any  quail  between  January  1 
and  Novanber  10  ta  any  year,  is  not  in  vio* 
lation  of  U.  8.  Const  14th  Amend.,  forbid- 
ding the  taking  of  property  without  due  pro- 
cess of  law,  or  of  Ind.  Ctonst.  art.  1,  }  21, 
providing  that  no  man's  property  shall  be 
taken  without  just  compensation,  even  as  to 
persous  in  posaeesion  of  quail  in  the  closed 
season  whicn  were  acquired  during  the  open 
season,  but  is  a  legitimate  exercise  of  the 
power  9i  tbe  legisrature  to  protect  game. 
Smith  V.  State  (Ind.)  404 

17.  The  summary  destmotion  or  appropri- 
ation of  a  dog  hy  a  humane  society,  without 
notice  to  the  owner,  when  he  has  failed  to 
procure  a  license  for  the  dog  as  required  b^ 
K.  y.  Laws  1896,  chap.  448,  does  not  consti- 
tute a  taking  of  bis  property  without  due 

Srooess  of  law,  though  such  a  confiscation  of 
omestic  animals,  such  as  horses  and  oxen, 
would  be  in  violation  of  the  constitutional 
provisions  on  that  subject.  Fox.  r.  Mcdiawk 
k  H.  B.  Humane  Soo.  <K.  Y.)  681 

18.  A  statute  depriving  a  ereditor  of  hi* 
vested  rig^t  of  bringing  an  action  in  another 
state  is  a  deprivation  of  property  without 
due  process  of  law.   Re  Flukes  ( Mo. )  176 

10.  A  provision  that  a  judgment  shall  not 
be  reversed  for  error  in  the  charge  of  the 
court,  uideas  such  error  is  excepted  to  by  bill 
or  on  motion  for  now  trial,  in  Tex.  Code 
Crim.  Proc.  i  723,  is  not  unconstitutional, 
since  it  affects  no  vested  right,  but  regulatee 
the  remedy  merely.  Johnatm  v.  State  (Tex.) 

272 

PoUee  power. 

20.  No  restraint  on  the  police  power  by 
the  states  is  imposed  by  U.  S.  Const.  14th 
Amend.    State  v.  Schlenker  (Iowa)  347 

21.  The  power  of  the  legislature  to  pro- 
hibit the  addition  of  water  or  anv-^thnr  subt 
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stance  whatever  to  milk  that  Is  sold  is  in- 
cluded within  the  police  power  to  protect 
health,  even  when  it  extends  to  the  addition 
of  that  which  ie  harmless  in  itself  and  which 
is  added  without  intent  to  defraud,  but 
merely  to  preserve  the  milk.  Id. 

KOTES  UXD  BBIEFS. 

ConsUtufional  law;  lequiring  fiahwaya  in 
dams;  exercise  of  police  power;  impairment 
of  contract  obligation;  as  taking.  415 

Primary  law;  discriminaUons  and  privi- 
leges; restrictions  on  right  to  vote.  116 

Right  to  trial  on  indictment  by  grand 
jury.  247 

Prosecution  by  information  as  due  process 
of  law.  247 

Police  power  of  state;  limitations  of,  in 
radiating  food.  348 

Fcnrfeiture  of  all  interest  for  violaticMi  of 
usury  law.  393 

Ordinanca  prohitnting  authorized  busi- 
nes*.  655 

Validity  of  statute  authorizing  summary 
destruction  of  unlicensed  dogs;  due  process 
of  law;  exercise  of  police  power,  681 

Amendment;  majority  of  electors;  elec- 
tors not  voting  on.  722 

Kegulation  of  dentistry ;  exercise  of  police 
power;  delegation  of  appointmetrt  oi  eoEam- 
iners  to  private  corporation.  748 

Kight  of  state  to  enact  laws  for  preserva- 
tion of  health;  practice  of  medioinek  777 

CONTEMPT. 

1.  The  commitment  of  a  defendant  for 
oontempt  for  refusing  to  pay  alimony  is  not 
an  imprisonment  for  debt  vnthin  the  oonsti- 
tntional  provision  against  bnprisonmeiit  for 
debt   Barclay  t.  Barclay  (III.)  391 

2.  An  order  made  in  a  proceeding  in  con- 
tempt against  sureties  on  an  undertaking 
for  the  redelivery  of  attached  property  by 
the  principal,  requiring  them  to  pay  a  judg- 
ment recovered  against  him,  and  directing 
that,  in  default  of  such  payment,  they  shall 
be  impriaoiied*  is  in  contravention  of  their 
constituUonal  ri|^t  oi  exemption  from  im- 

Erisonment  for  debt.  Seomd  Nat.  Bank  t. 
ecker  (Ohio)  860 

Notes  aud  BsiErs. 

Contempt;  compelliiig  delivery  of  property 
hf.  862 

CONTRACTS. 

As  to  Partoership  Debts,  Action  by 
Creditor,  see  Action  ob  Suit,  3. 

Burden  of  Proof  as  to,  Bee  Evidence,  4. 

Compellin;;  the  Making  of,  by  Press  As- 
sociation,  see  Mandauus,  7,  8. 

1.  A  vender  of  goods  with  knowledge  that 
they  are  to  be  used  in  a  house  of  ill  fame 
must  be  deemed  to  aid  and  participate  in  the 
immoral  and  illegal  use,  so  aa  to  defeat  its 
right  of  action  to  recover  the  goods  from  a 
purchaser  thereof  on  sale  under  execution 
•gainst  the  vendees,  w^cre  tiw  sale  reserved 
title,  ownership,  and  poueMion  of  tiw  pn^ 
U  L.  R.  A. 


erty,  with  the  right  to  take  possession 
before  maturity  of  tlie  deferred  payments, 
whenever  the  vendor  deemed  itself  insecure. 
Standard  Furniture  Co.  t.  Van  Alstino 
(Wash.)  889 

2.  A  contract  made  by  a  mother  on  her 
death  bed,  with  the  assent  of  the  father,  by 
which  the  custody  of  their  children  is  given 
to  relatives  of  the  mother,  is  null  and  void 
on  grounds  of  public  polii^.  Hibbette  v. 
Bdins  (MisB.)  839 

3.  A  contract  by  which  a  partnership  mak- 
ing a  sale  of  its  business  binds  itself  by  the 
partnership  name  not  to  re-engage  in  such 
business  for  a  certain  period  within  the  aame 
place,  though  signed  by  the  individual  part- 
ners, does  not  preclude  them  from  again  re- 
engaging in  such  business  aa  individuals. 
Steichen  v.  Fehleisen  (Iowa)  412 

4.  A  partnership  covenant  against  re-«a- 
ga^ngin  buBinessisnotmadeoperativeupon 
the  former  partners  as  individuals  by  virtue 
of  Iowa  Code,  (  3465,  giving  a  right  of  action 
against  any  or  all  of  the  parties  where  two 
or  more  are  bound  by  contracts,  as  that  stat- 
ute applies,  not  to  create  a  liability,  but  to 
provide  a  remedy  in  com  there  is  a  liability. 

Id. 

5.  A  lease  by  a  firm  of  all  its  machineiy 
used  in  the  numufaetura  of  ehaplets  or  an- 
chors with  an  agreonait  tiiat  they  will  not 
for  five  years  manufacture  or  sell  any  ehap- 
lets or  anchors,  except  that  they  msy 
furnish  double-headed  ehaplets  for  the  use 
of  a  single  third  party,  upon  the  exe- 
cution of  which  lease  the  lessee  leased 
hack  the  machinery  to  the  first  lessor  t^ 
use  for  any  purp(»e  except  for  the  manu 
facture  of  ehaplets  or  anchors — consti  - 
tutes  an  illegal  contract  in  restraint  ot 
trade,  where  it  is  not  limited  as  to  territory, 
and  the  lessor  has  been  engaged  in  carrying 
on  such  business  in  other  states.  Clark  t. 
Needham  (Mich.)  78S 

6.  Substantial  performance  of  a  building 
contract  requiring  girders  of  a  certain  length 
and  properly  placed,  and  a  wooden  parti- 
tion on  a  brick  wall  in  the  cellar,  for  which 
recovery  may  be  had  on  the  allowance  of 
compensation  for  defects,  ia  not  made  where 
these  things  are  not  done  and  tlieir  omissioii 
eonstitues  structural  defects  of  so  essential 
a  character  that  they  cannot  be  remedied 
without  partial  reconstruction  of  the 
building.   Speuce  v.  Ham  (N.  Y.)  238 

7.  Failure  to  run  street  cars  as  often  aa 
every  half  hour,  for  part  of  one  winter,  on 
account  of  unusually  heavy  snowfalls  and 
high  winds,  by  which  the  rood  was  blocked 
and  it  was  made  practically  impossible  some 
of  the  time  to  run  ears  over  it,  where  all 
usual  means  were  used  to  keep  the  track  open 
and  the  road  was  operated  as  well  as  similar 
roads  in  the  vicinity,  is  held  not  to  justify  a 
purchaser  of  land  who  sustained  no  daman 
thereby,  in  rescinding  his  contract  for  the 
land,  by  the  terms  of  which  the  vendor 
agreed  to  construct  and  operate  the  street 
railway,  and  run  cars  every  half  hour  "aa 
such  street  railroads  are  usually  run,**  un- 
til the  land  is  soU,  or,  in  dd^ult  thereof,  to 
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"take  back  the  land,  return  the  consideration, 
«jid  pay  a  specified  sum  aa  liquidated  dam- 
«geB.    Buffalo  k  Ii.  Land  Co.  r.  Bellevuis 
iMad  A  I.  Co.  (N.  Y.)  9S1 
8.  The  refusal  of  a  purchaser  of  wood  to 
keep  hia  agreement  to  pay  for  each  ship- 
ment as  received,  and  his  declaration  that  he 
would  not  pay  for  a  shipment  until  the  next 
shipment  was  received,  while  he  insisted  on 
the  complete  delivery  of  the  wood,  do  not 
constitute  such  an  abandonment  of  the  con- 
tract on  his  part  as  will  justify  the  seller  in 
refusing  to  ship  any  more  wood.  West 
Beehtel  (Mioh.)  791 

Notes  and  BBixrs. 

See  also  Action  ob  Suit;  Covknart;  Dau- 
AOES;  Pueading;  Tbui» 

Contract;  substantial  performance  of; 
-compliance  with  conditions.  230 

Breach  offby  eomjineyi  enjoining  con- 
spirators. 340 

Invalidity  of,  for  use  of  property  for  im- 
moral purpowa;  assertion  of,  by  one  not  a 
party.  890 

Besdsdon  for  default  of  other  par^.  791 

In  restraint  of  trade;  reasonableneas.  786 

OOPTRXOHT. 

1.  The  common-law  right  of  an  author  to 
bis  unpublished  manuscript  is  not  abrogated 
^  the  copyright  acta  of  Congress.  Press 
Pub.  Co.  T.  Monroe  (C.  C.  A.  2d  0.)  3S3 

2.  A  newspaper  publication  of  an  ode 
written  for  the  Wwld's  ColumMan  Virpo- 
■■ition,  made  before  the  delivery  of  the  ode 
-at  the  Exposition  or  its  publication  else- 
where, and  without  the  consent  of  the  au- 
thor or  of  the  Exposition  Company,  for 
-which  it  was  written,  is  a  violation  of  the 
rights  of  the  author,  which  makes  the  news- 
paper liable  for  damages.  Id. 

3.  An  author's  reservation  of  "copyright" 
In  an  ode  written  for  the  World's  Columbian 
Exposition,  subject  to  the  conccsaion  that 
in  addition  to  the  delivery  of  the  ode  at  the 
KxpoBition  the  Exposition  Company  shall 
liave  the  right  to  publish  it  in  the  Snal  his- 
tory thereof  and  to  furnish  copies  to  the 
newspaper  press  and  for  free  distribution, 
is  not  invaUd,  although  it  accompanies  an 
■Acknowledgment  of  the  receipt  of  mon^  "in 
-full  payment  for  ode  composed  by  me.  Id. 

Notes  anu  BBisra. 
"See  also  Damages. 

Copyright ;  common-law  rights  of  authors 
and  others  in  intellectual  productions:  — 
( I. )  General  theories ;  ( II. )  prerogative 
publications;  (HI.)  parties:  (a)  origina- 
tors; (b)  compilers;  (c)  annotators  and 
•commentators;  (d]  successors;  (e)  mast- 
-ers  and  servants;  (IV.)  works:  (a)  in  gen- 
•«ral ;  ( b )  immoral,  libelous,  or  irreligious 
-works;  (o)  letters;  {V.)  rights:  (a)  be- 
fore publication;  (b)  after  publication;  (ot 
-what  constitutes  publicaticm:  (1)  general 
prindples;  (2)  what  is  a  publication;  (3) 
what  is  not  a  publication;  (VI.)  infringe- 
ments: (a)  names  or  designations;  (b) 
41  L.  B.  A. 


abridgments;  (o)  translations;  (d)  repro- 
ductions; (e)  originals:  (1)  author's  own 
obtained  surreptitiously;  (2)  independent 
creations;  (3)  combinations;  (VII.) 
remediea;  (VIII.)  liabilities:  (a)  creditors; 
ib)  taxation.  363 

COBPOBATION8. 

Meetings  out  of  State,  see  Benevolent 
Societies,  1. 

Delegation  to,  of  Aj^intment  of  Exam- 
ine rg,  see  OmcEBS. 

The  right  of  ofBceors  of  a  corporation  to 
their  salariee  is  terminated,  although  their 
term  ol  <^ce  has  not  expired,  by  the  appoint- 
ment of  a  reodver  for  the  company  on  ac- 
count oi  its  imolTeiKy,  since  toe  appoint- 
ment of  tite  receiver  operates  as  a  dissolu- 
tion of  any  contraot  between  the  parties  for 
such  aerricei  the  sormigD  power  of  the 
state.  Lenoir  t.  Linville  unpror.  Co.  (N. 
C.)  146 
Noras  AHD  BBisn. 

See  also  Trees. 

Oorporatitms;  effect  of  appoinUnent  of  re- 
ceiver or  assignee  for  creditors  of  a  corpora- 
tion on  compensation  of  officers,  agents,  or 
employees  for  unexpired  term  of  employ- 
ment. 146 

Uability  for  employment  of  physician  by 
agent.  6Q0 

B«quirement  of  submission  to  organiza- 
tion tribunals;  members*  right  to  resort  to 
court.  671 

Bight  to  make  by-lawa;  where  exercisable. 

899 

OOBPSB. 

Attempted  Sale  as  Misdemeanor,  see  At- 
tempt. 

Unlawful  Sale,  see  Indicthent,  2. 

An  unauthorized  sale  of  the  dead  body 
of  a  human  being  for  gain  and  profit  is  a 
common-law  misdemeanor  of  high  grade  and 
malum  im  ml   Thompson  t.  State  (Tenn.) 

883 

COSTS. 

One  who  attempts  to  obtain  a  deposi- 
tion, and  begins  to  take  it,  but  does  not  get 
it  c(miplet«d  because  the  witness  refused  to 
go  on  with  the  tes'timony,  is  not  chargeable 
with  costs  under  N.  H.  Pub.  Stat.  chap.  226, 
S  12.  on  the  ground  that  he  neglected  or  re- 
fused to  take  a  deposition  after  giving  no- 
tice of  it,  where  he  in  foot  desired  to  have 
the  deposition  completed,  but  understood 
that  he  could  not  compel  the  witness  to  pro- 
ceed, while  the  other  party  was  present  and 
had  the  same  means  and  opportunity  of  en- 
forcing Uie  examination.  Ott  T.  Hentall 
(N.  IT)  226 

COUBT8. 

Of  Mediation  and  Arbitration,  see  Ab- 

UlTBATION  AND  AWABD. 
Granting  of  Original  Writ  of  Habeas 

Corpus,  see  Haueas  Corpus. 
Dental  by,  of  Creditor's  B^ght  to  an  Ao- 

counting,  see  Iksolvenct,  3. 
Proceedings  of,  see  Mandamw,  1-4.  ■ 

Digiiized  by  VjOOQ  IC 


964 


WAiver  of  Lock  of  Jurisdietion,  see 

FLEADiira,  2. 
At  to  Prohibition,  see  Fbohibition. 
.Beriew  of  Acti(m  of  Religious  Society, 

■ee  Reuqious  Sooietiks,  2,  3. 
Jurisdicti(Hi  of  Suit  to  Collect  Tuus» 

tee  Equttt,  1. 

1.  A  constitutional  grant  of  superintend- 
ing control  over  inferior  court*  vests  in 
tbe  supreme  court  on  independent  and  Bo- 
rate jurisdiction,  enabling  it  to  restrain  the 
exceasea  and  quidcen  the  ncfi[lects  of  inferior 
courts  in  the  absence  of  other  adequate  reme- 
dy, and  authorizes  the  use  of  all  the  ancient 
writs  necessary  to  the  exercise  of  tiiat  high 
power,  including  mandamus,  prohibition, 
certiorari,  and  procedendo.  State  ex  rel. 
Fourth  Nat.  Bank  v.  Johnson  (Wis.)  33 

2.  The  right  to  heaf  and  determine  the 
cause,  involved  in  the  oonstituUonal  grant  to 
the  Hupreme  court  of  luperintending  ocmtrol 
over  inferior  courts,  cannot  be  taken  away 
by  the  legislature  1^  directing  that  issues  of 
fact  arising  during  tlie  attempted  exercise  of 
such  control  shall  be  tried  in  certain  desig- 
nated inferior  courts.  Id. 

S.  llie  general  superintending  control 
conferred  by  Mo.  Const,  art.  6,  {  3,  upon  the 
supreme  court  over  inferior  courts,  includes 
no  power  to  control  the  judgment  or  discre- 
tion of  a  lower  court  for  any  particular  pur- 
poae  or  In  any  rarticular  manner.  State  ex 
reL  Monett  Mill.  Oo.  v.  Neville  (Mb.)  99 

4.  The  power  of  the  assistant  recorder  to 
register  titles,  given  by  Maes.  Stat.  1808, 
chap.  502,  as  amended  by  St&t.  1809,  chap. 
131,  S  8,  under  which  he  makes  the  registra- 
tion "in  accordance  with  the  rules  and  in- 
structions of  the  court,"  is  not  a  judicial 
power  conferred  upon  *  nonjudicial  officer, 
but  is  nwely  ministerial,  and  the  rwistra- 
tiou  is  the  act  of  the  court  Tylvc  t.  Judges 
of  CouH  of  Registration  (Hus.)  433 

5.  A  court  in  ni^iieh  &  person  baa  been 
adjudged  bankrupt  baa  power  to  proceed 
summarily  to  compel  the  bankrupt  to  sign 
a  transfer  of  property  to  which  tne  trustee 
in  bankruptcy  is  entitled.  Fishn:  t.  Cush- 
nian  (C.  C.  A.  1st  C.)  292 

6.  A  definition  in  a  statute  of  terms 
therein  used  is  not  an  invasion  of  the  prov- 
ince of  the  courts  to  construe  statutes. 
State  V.  Schlenker  (Iowa)  347 

7.  Tke  decision  of  the  state  central  com- 
mittee of  a  political  party,  which  by  the 
rules  of  the  party  Is  invested  with  fuU  con- 
trol of  the  management  of  its  affairs,  in  a 
contest  sa  to  which  of  two  bodies  of  men 
constitute  the  exccuUve  committee  of  a  cer- 
tain county,  is  conclusive  upon  the  oourte, 
since  tlie  question  is  a  political  one,  and  the 
courts  have  no  power  to  question  the  regu- 
larity of  the  proceedings  or  the  justice  of 
the  decision.    Davis  v.  Hambrick  (Ky.) 

871 

8.  The  inquiry  whether  or  not  a  church 
tribunal  that  undertakes  to  decide  as  to  the 
expulsion  of  a  member  has  been  organized 
in  conformity  with  the  constitution  of  the 
<Aurch  is  not  ecclesiastical  within  the  exclu- 
Sl  L.  R.  A. 


sire  jurisdiction  of  the  eeclesiastlcal  tribu- 
nals, but  is  within  the  jurisdiction  of  the 
cii^l  oourts,  although  the  decision  of  sucb 
ecclesiastical  tribunal,  if  it  were  properly 
constituted,  would'  be  conclusive  on  the 
oourts.  Hatfield  v.  DeLong  (Ind.)  751 
9.  All  remedies  within  the  church  must 
be  exhausted  by  a  member  before  the  secular 
oourte  will  interfere,  if  they  h&ve  a  ri^t  to 
interfere  at  all,  with  the  aetitm  of  nn  eeele- 
siaatical  tribuiul  againat  him.  Id. 
See  also  Rkuoions  SooiBnEa. 

10.  To  determine  the  amount  of  revenue- 
required  for  the  needs  of  a  municipality, 
whfm  not  limited  by  constitutitHud  barriers, 
is  within  the  sole  discretion  of  the  legiala- 
tive  authorities,  and  the  oourte  have  no  wmr- 
rant  to  interfere  with  that  discretion.  Stull 
V.  De  Mattos  (Wash.)  892^ 

11.  The  intent  of  the  council  that  a  license 
tax  shall  be  prohibitory  is  immaterial,  if  the 
council  has  power  to  impose  the  tax  tw  the 
purpose  of  raising  revenue  and  the  ordinance 
imposing  it  is  vaTid  on  ite  face.  Id. 

12.  A  state  court  which  has  obtained  ju- 
risdiction of  a  suit  against  a  etn-poration 
cannot  be  ousted  thereof  by  the  subsequent 
appointment  of  a  receiver  for  the  corpora- 
tion by  a  Federal  court  and  the  removal  of 
the  cause,  based  on  the  fact  of  such  appoiotr 
nient,  when  the  ease  was  not  otherwise  re- 
movablft   Pendleton  v.  Lutz  (Miss.)  6^ 

Notes  and  Bsocfb. 
See  also  Equity;  Reuovai.  or  Causes. 

Courts;  inherent  power  of  self -protection 
as  to  admission  of  attorneys.  724 
Interference  with  Ic^slative  discretion. 

230 

Interference  with  ecclesiastical  tribunals.. 

75i 

Jurisdiction  after  judgment  and  lapse  or 
term.  Ofr 

Superintending  control  and  supervisory 
juirisdiction  of  the  superior  over  the  inferior 
or  subordinate  tribunal: — (I.)  Introduc- 
tory; (II.)  inherit  power  of  supervisory- 
or  superintending  oontrol  over  inferior  tri- 
bunals: (a)  existence  and  du'ivation  of 
power;  (b)  in  what  courte  the  inherent  pow- 
er existe:  (1)  in  the  highest  law  court  of 
original  general  jurisdiction;  (2)  in  courts- 
of  appellate  jurisdiction;  (3)  in  courte  of 
local  jurisdiction;  (III.)  constitutional  and 
stetutoiy  grante  of  snperint^ding  oontrol. 
general  supervision,  etc.;  (IV.)  in  states- 
which  have  no  express  constitutional  or  stat- 
utory grants  of  the  power;  (V.)  in  oourte  of 
the  United  State*;  (VI.)  where  the  appli- 
cation to  correct  should  be  first  made:  (a) 
to  the  court  sought  to  be  contr(rfled;  (b)  to- 
an  inferior  jurisdicUon  having  the  power; 
(VII.)  when  the  power  is  exercised  without 
designating  it  as  such:  (a)  by  oourte  of 
ori^nal  jurisdiction  as  sucoesstn:  of  tfae- 
Kiiig's  bendi ;  ( b )  by  oourte  having  no  grant 
of  the  specific  power;  (o)  by  courte  baring- 
grante  of  the  jurisdiction;  (VTII.)  use  lA 
place  of  appeal  or  other  ronedy;  (IX.)  for 
what  purposes  exercised:    (s)  oompelUns 
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lower  court  to  act;  (h)  oontrolling  lower 
court's  discretion  or  judgment;  (o)  to  aid 
appellate  jurisdiction;  (a)  in  exercise  of  re- 
VUO17  jui  iBdicUon;  (X.)  power  of  l^isla- 
ture  to  interfere:  (a)  to  enlarge  the  power; 
(b)  to  encroach  upon  the  power;  (XI.)  ex- 
«ref n  ot  the  power  by  courts  of  local  jurii- 
dietioDj  (XII.)  ooncluaion.  S3 

OOTENAHT. 

Notes  and  Bsixra. 

Covenant;  for  operation  of  road;  strict 
eotutruction;  enforcement;  breach  of,  ex- 
enses  for;  via  major.  951 

OBEDXTOB8'  BUX. 

1.  Equity  will  not  aid  a  judgment  credit- 
or against  a  fraudulent  conveyance  until  he 
actually  obtains  a  specific  lien  by  attach- 
ment of  the  property  or  levy  thereon  under 
an  execution,  or  until  he  has  exhausted  all 
his  l^al  remedies  to  collect  his  claim,  but, 
when  that  is  done,  equity  will  enforce  his 
right  to  a  lien  by  annulhng  the  fraudulent 
transfer  so  that  the  judgment  may  attach  to 
the  property.  French  Lumbering  Co.  t. 
Therianlt  (Wis.)  DIO 

2.  The  death  of  the  vendor  before  a  spe- 
dflo  lien  shall  have  been  obtained  on  prop- 
erty that  he  has  conveyed  in  fraud  of  credit- 
ors will  prevent  the  enforcement  of  a  judg- 
ment bv  execution  against  such  property,  and 
precluao  tlie  acquisition  thereby  of  ft  lien 
which  equity  will  protect.  id. 

OBiMnrAi.  IJI.W. 

Sale  of  Dead   Body,   b«8  ATnncpT; 

COBPSE. 

Corroboration  of  Accomplice,  see  Evi- 
dence, 26. 
Acquittal  as  Bar  to  Civil  Action,  see 

JUDQUENT,  2. 

As  to  Pardon,  see  Pabdon. 
Application  of  Penalty  to  Amendment 

of  Statute,  see  Statdtbb,  6. 
See  also  Attehpt;  Conbtitotionai. 

Law,  Notes  and  Bbiefs. 

1.  It  does  not  lie  in  the  power  of  the  legis- 
lature to  make  that  act  a  crime  which  con- 
itsts  in  the  bare  exercise  of  a  simple  consti- 
tutional right.   Re  Flukes  (Mo.)  17S 

2.  The  fact  that  one  of  the  participants  in 
*  crime  was  a  mere  agent  of  another  does 
not  affect  his  criminal  liability  for  his  acts. 
Thompson  t.  State  (Tenn.)  883 

3.  Punishment  of  two  or  more  persons  for 
the  same  crime  is  to  be  indicted  as  if  each 
cne  had  committed  the  crime  separately.  Id. 

CUTTINO  ICB. 

Sec  Ikjukction,  7. 

DAMAOS8. 

Pleading  of  Special,  see  FutADnro,  4. 
From  Water,  Joint  Liability  as  to,  see 
Tons. 

Sea  also  XnnTOO^  10,  20-^. 

1.  Wanton  and  neklesB  indifference  to  the 
rights  of  otheii,  eqidvalent  to  an  intenttonal 
«1  L.  B.  A. 


violation  of  them,  may  constitute  a  ground 
of  exemplary  damages.  Press  Pub.  Co.  v. 
Monroe  (C.  C.  A.  2d  C.)  35» 

2.  Actual  damages  are  not  necessary  to 
authorize  exemplary  damages  In  case  of  wan- 
ton and  reckless  indifference  to  the  rights  of 
others  by  a  wrongdoer.  Id. 

3.  Exemplary  or  punitive  damages,  as 
such,  cannot  be  recovered  for  breach  of  a 
contract  of  marriage  by  reason  of  the  fact 
that  the  promise  was  not  made  in  good 
faith,  but  was  made  without  intent  to  per- 
form it,  for  the  purpose  of  humiliating  and 
disgracing  the  other  party,  although  this 
fact  may  constitute  an  aggravation  of  the 
compensatory  damages.  Trammell  v. 
Vaughan  (Mo.)  8M 

4.  Tlie  insolvency  of  the  plaintiff  is  a  fact 
to  be  eoniddered  on  the  question  of  bis  dam- 
oges  for  breach  of  contract  by  transferring^ 
to  a  bona  fide  purchaser  a  note  made  by  him, 
but  which  he  has  not  paid.  Lyle  v.  Mc- 
Cormick  Harvesting  Mach.  Co.  (Wis.)  906 

5.  Damages  which  an  employer  is  com- 
pelled to  pay  for  injuries  to  an  employee 
causd  by  the  explosion  of  a  boiler  are  not  too 
remote  to  be  included  in  the  recovery  of  dam- 
ages against  the  maker  of  the  boiler  lor 
breach  of  warranty.  Boston  Woven  Hose  & 
Rubber  Co.  t.  Kendall  (Mass.)  781 

0.  Four  thousand  dollars  Is  excessive 
compensatory  damages  for  the  death  of  a 
man  sixty-eight  years  old,  whose  net  worth 
at  tlie  time  of  his  death  was  little  more  than 
$8,400,  and  whose  annual  income  arising 
from  his  personal  exertions,  after  deducting 
personal  expenses,  was  91.000,  in  an  action 
by  persons  whose  sole  claim  ii  for  diminu- 
tion of  the  estate  In  w^lch  they  are  enUtled 
to  shaire.  Denver  &  B.  O.  B.  Co.  Spencer 
(Oolo.)  121 

7.  Anticipated  profits  from  contemplated 
use  of  property  taKen  cannot  be  considered 
in  estimating  Uie  damages  to  be  awarded  in 
eminent  domain  proceodings.  Hamilton  v. 
Pittsburg,  B.  A  L.  E.  R.  Co.  (Pa.)  3Ii* 

8.  Damages  in  an  eminent  domain  pro- 
ceeding to  obtain  land  for  railroad  purpoaea 
cannot  be  enhanced  by  reason  of  the  danger 
of  fire  because  of  proximity  of  the  proposed 
road  to  a  building  used  for  storing  highly 
inflammable  mat^ial,  but  must  be  limited 
to  the  cost  of  ronoring  the  building  to  a  safe 
place.  Id. 

0.  A  woman  who  breaks  a  contract  of 
marriage  in  order  to  marry  another  man  ia 
not  entitled  to  recover  from  the  latter  for 
his  breach  of  promise  any  damages  growing 
out  of  her  wrongful  act  in  breaking  her 
prtnnise  to  many  ^  former.  n«nuneU  v. 
Vaughan  (Mo.)  8S4 
10.  Tlie  number  of  infringing  articles  pur- 
chased 1^  defendant  for  incorporation  into 
his  manofactured  product  may  form  the  ba- 
sis of  damans  in  an  action  for  infringement 
of  a  patent,  where  up  to  the  time  of  infringe- 
ment he  had  procured  all  his  stodc  from  the 
patentee,  who  maintaiiied  a  strict  monopoly, 
and  afterwards  deliberately  substituted  in- 
fringiiig  articles  for  1^ 


«86 
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thiit  the  oondiuion  Is  reasonable  that»  in  the 
absence  of  infringement,  he  would  have  pur- 
chased the  same  quanUtjr  from  the  patentee. 
Bose  T.  Hirah  (C.  C.  App.  3d  C.)  801 
]  1.  Hie  difference  between  the  cost  and 
selling  price  of  a  number  of  articles  equal  to 
those  uaed  by  the  infringco-  ia  the  proper 
meaeure  of  damageB  in  an  action  for  in- 
fringement of  &  patent,  where  the  expenses 
-of  the  patentee  are  simple  and  easily  com- 
puted,  as  to  vhieh  he  has  suppressed  no  evi- 
-denoe,  while  defendant  has  not  used  evidence 
witiiln  hi*  power  to  show  that  tlie  alleged 
cost  is  erroneous,  while  the  plaintiff's  evi- 
dence is  oorroboratcd  by  the  oost  of  the  in- 
fringing article*.  Id. 

Notes  ahd  BBim. 

'See  also  EHumnr  Domain  ;  EvniEnCB. 

Damages;  for  wrongful  negotiation  of 
■note;  measure.  907 

Effect  <rf  prorfsion  in  contraet,  an  meas- 
ure of.  952 

Punitive;  for  infringement  of  copyright. 

354 

For  death.  122 
For  dishonor  of  check ;  torm  of  action. 

26» 

Measure  of,  for  destruction  of  treee.  960 
Damages  for  infringement  of  patttits, 
copyrights,  or  trademarks  as  affected  by  Iom 
of  profits: — (I.)  Nature  and  scope  of  tlie 
subject;  (IT.)  the  concurrent  remedies  in 
patent  cases;  (III.)  actions  in  equity;  (IV.) 
-actions  at  law:  {a)  statement  as  to  exfst- 
Mce  of  the  remedy;  (&)  measure  of  damages 
generally;  (o)  as  affected  by  mode  of  enjoy- 
ment of  patent:  (1)  different  rules  with  re- 
lation to;  (2)  by  granting  licenses:  (a)  ap- 
plication of  tjie  rule;  (&)  what  sufBcient  to 
constitute  an  established  fee;  (o)  right  to 
base  fee  on  utility:  (3)  by  holding  close 
monopoly:  (a)  application  of  the  rule ;  (b) 
-estAblishment  of  loss  of  sales;  (c)  establish' 
ment  of  reduction  of  price;  (d)  considera- 
tion of  profits  of  the  infringer;  (e)  when 
profits  of  infringer  may  be  mode  the  crite- 
rion; if)  separation  of  profits  due  to  pat- 
ent; (V.)  the  rule  in  equity  under  statutes 
authorizing  damages:  (a)  scope  of  subdivi- 
sion; (b)  the  act  of  Oongrefls  of  1870;  (o) 
estimation  of  damages  under;  (d)  separa- 
tion of  profits  and  damages  due  to  patent; 
(e)  the  Ihislish  aet  of  1858;  (VI.)  effect  of 
recovery;  (VII.)  the  rule  in  copyright 
cases;  (VIII.)  the  rule  in  tradonark 
cases;  (TX.)  conclusion.  801 

DAMS. 

Failure  to  Maintain  Fishway  over,  see 

INOICTUEKT,  ETC.,  1. 

Acquittal  of  Otarge  of  Nuisance,  see 

JUDOMBHT,  1. 

JuriadieUon  as  to  Nnisaooe  1^,  see 

Justice  or  the  Peace. 
Power  of  State  as  to  Fishways  in,  see 

Watebs,  1. 

The  power  of  the  state  to  compel  a 
fishway  to  be  made  in  every  dam  across  a 
stream,  as  required  by  Iowa  Code  1897,  { 
2548,  extends  to  a  dam  whic^  the  stata  it* 
«1  L.  R.  A. 


self  made  without  ai^  JMnway,  and  eoav^yed 
in  that  oondition,  without  expressly  reserve 
ing  any  right  to  exendse  police  powu  orer 
it   State  ex  reL  ficoiley  v.  Medc  (Iowa) 

414 

Notes  and  Bridb, 

Dams;  statutory  provision  for;  vested 
right  416 

DEATH. 

See  also  Dauaqes,  6. 

1.  The  mother  of  an  ill^timate  child 
cannot  recover  for  his  death  under  Miss. 
Acts  ISDS,  p.  83,  giving  a  right  of  action  to 
the  mother  and  other  specified  relatives  of 
one  whose  death  results  from  wrongful  in- 
jury. Alabama  ft  V.  R.  CSo.  v.  Williams 
(Miss.)  836 

2.  An  illegitimate  half  sister  eannot 
mnintain  an  action  under  Miss.  Acts  1898, 
p.  82,  entitling  a  sister  or  brother  to  sue  for 
the  death  of  a  sister  or  brother.  Ulinois  C. 
K.  Co.  v.  Johnson  (Miss.)  837 

NOTBS  AND  BbiEFS. 

See  also  Caxriebs;  Dauaqes;  Evidence. 
Survival  of  action.  £39 

DEEDS. 

In  Chain  of  Title,  Notice  oi  Easement 
Reserved  in,  see  Easements. 

Fraudulent,  as  Affecting  Uen,  see 
Jdoguent,  8. 

Notes  and  BBisn. 

Deeds;  restrictions  and  reservations;  as  to 
building.  310 

DEFnfinoirs. 

In  Statute  Giving  Right  of  Action  for 

Death,  see  Death. 
Void,  see  Statutes,  6. 

Notes  ahd  Buefs. 

See  also  Bankruftct;  Gahikq. 

Law  of  land.  348 
Practice  of  medicine.  718 

DENTISTS. 

Appointment  of  Examiners,  see  Om- 

CEBS. 

Notes  akd  BEors. 

Dentistry;  I^slative  relation;  exercise 
of  police  power.  748 

DEPOSITIONS. 

.  Costs  Where  Not  Completed,  see  Costb 
AKD  Fees. 

DESCENT  AND  DISTBIBITTION. 

Presumption  as  to  Survivorship,  see 

EVIDENOC,  6. 
In  Cose  of  Dmth  I7  Same  Disaster,  ae« 

Wnxs,  S. 
See  also  Evnmra^  0. 

DESERTION. 

Penal  Statute  against  Indudng  -  Sai^ 
men,  see  Comhbob^  It  i 
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DI80RDEBI.T  HOTTSZL 

A  oovered  wagon  trAvcIii^  from  place 
to  places  in  which  prostitution  u  carriea  on, 
may  conatitute  a  nouaa  of  ill  fame  within 
the  meaning  of  a  statute  prohibiting  the 
keeping  of  soeh  houses.  Stat«  y.  Chauvet 
{Iowa)  630 
Nona  aif  D  Bsietb. 

Disorderly  houses;  covered  wagon  as 
house.  631 

DOOS. 

Destruction  of  Unlicensed,  see  Consti- 
tutional Law,  2,  17. 

Privilege  of  Humane  Society  to  Keep 
without  License,  see  Cojtstitc- 
TiONAL  Law,  5. 

Grant  to  Humane  Sodety  of  Lieuibc 
Fees,  see  Public  Mombt. 

See  also  Asikalb. 

NOTXS  AKD  BBIKTB. 

Dogs ;  summary  destruction  cS,  where  un- 
licensed. 681 

IK>WEB. 

Conv^yanee  to  Defeat,  see  Hubbaitd 
Aim  Wife,  5. 

Clasaiflcation  of  Counties  in  Statute 
Providing  Public  Treatment,  see 
CONBTITUTIONAL  LaW,  6. 

TIAHBimfTa. 

Prevention  of  EncroaehmcEDt,  see  Iif- 

JDJiCTION,  4,  6. 

See  also  Public  Iupsotehbnts,  Noibs 
ASD  Briefs. 

A  purchaser  of  a  lot  with  notice  of  re- 
-«tiicti(flui  in  the  original  plat  of  the  lands, 
which  was  referred  to  and  made  &  part  of  a 
deed  in  the  chain  of  title,  and  has  been  con- 
stantly recognized  by  the  different  lotowners 
as  a  common  source  of  title,  is  not  released 
from  the  binding  force  of  the  restrictions 
merely  because  they  are  not  expressly  re- 
served in  the  oonvf^ance  to  him  or  in  othars 
of  the  deeds  in  his  chain  of  title.  Bwertsen 
Gerstenherg  (111.)  310 

XI.ECTION  DISTRICTS. 

Isuuance  of  Election  Notices,  see  Mak- 
DAUUS,  6. 

EMIKENT  DOK&nr. 

Damages  in  Case  of,  see  Dauaobs,  7,  8. 
Evidence  as  to  Damages,  see  EviraKOB, 

22,  23. 

Instructions  in,  see  Tbial,  0. 
Prohibition  of  Possession  of  Qame,  sec 

Co:VSTITUTIONAL  LaW,  16. 

I.  A  railroad  of  a  regularlj'  organized  and 
-<;bartered  railroad  company  is  a  public  rail- 
road for  which  the  power  of  eminent  domain 
may  be  exercised,  notwithstanding  the  fact 
that  the  road  is  short  and  built  chiefly  for 
the  purpose  of  conveying  the  product  of  a 
•coal  company  which  is  composed  of  iiubstun- 
■Ually  the  same  persons  that  organized  the 
Jil  L.  K.  A. 


railroad  company,  since  the  railroad  com- 
pany, under  Mo.  Const,  ait.  12,  8  14,  will  be 
a  common  carrier  obliged  to  serve  all  people 
alike.  Kansas  &,  T.  Coal  Ry.  v.  Northwest- 
ern Coal  t  M.  Co.  (Md.)  9.tij 

2.  The  selection  by  a  railroad  company  of 
the  location  of  its  proponed  road  being  given 
by  statute  to  such  company,  the  court  has 
no  right  to  deny  the  exercise  of  the  power 
of  eminent  domain  to  condemn  such  right 
of  way  because  it  thinks  some  other  loca- 
tion is  as  good  or  better.  Id. 

3.  The  right  of  a  railroad  company  or- 
ganized chiefly  for  the  benefit  of  a  coal  com- 
pany, to  condemn  land  for  the  road,  is  not 
precluded  by  Mo.  Rev.  SUt.  1889,  i  1110, 
giving  the  coal  company  the  right  to  have  a 
switch  connection  with  an  existing  railroad, 
and  81  0050  and  OS 60,  providing  for  the  oon- 
stmetion  of  a  tramway  for  such  coal.  M. 

4.  Courts  in  eminoit  domain  eases  must 
deal  with  the  conditions  that  exist  at  the 
time  the  condemnation  is  asked,  and  can- 
not take  into  account  conditions  that  may 
or  may  not  arise  or  be  created  thereafter. 

Id. 

5.  Land  used  bx  a  mining  corporation  for 
railroad  purposes  without  charter  authority 
is  not  within  the  protection  of  Mo.  Rev.  Stat. 
1889,  §  2741,  declaring  that  the  right  to  ap- 
propriate for  a  railrmid  lands  held  by  any 
corporation  shall  be  limited  to  such  use  as 
shall  not  materially  interfere  with  the  uses 
to  which  the  corporation  holding  the  land  is 
authorized  to  put  it.  Id. 

6.  Condemnation  of  the  land  of  a  coal 
company  for  a  railroad  track,  although  its 
use  for  railroad  purposes  would  materially 
interfere  with  the  coal  company's  authorized 
use  of  its  land  for  mining  purposes,  is  not 
precluded  by  Mo.  Rev.  SUt.  1889,  8  2741, 
declaring  that  the  right  to  appropriate  for  a 
railroad  lands  held  by  any  corporation  shall 
he  limited  to  such  use  as  shall  not  material- 
ly interfere  with  the  usee  to  which  the  cor- 
poration holding  the  land  is  authorized  to 
put  it.  Id. 

7.  The  abatement  of  a  nuisance  does  not 
constitute  a  taking  of  private  property  for 
public  purposes  for  which  compensation  is 
required  by  Iowa  Const,  art.  1,  8  18.  Stato 
ex  rel.  Reniley  t.  Meek  (Iowa)  414 

8.  The  depredation  of  the  value  of  real 
property  caused  by  the  establishment  of  a 
smallpox  hospital  in  the  neighborhood  un- 
der statutory  authority  does  not  constitute 
a  taking  or  damaging  of  private  property 
for  public  use  without  just  compensation 
within  the  meaning  of  III.  CTonst.  art.  2,  8 
13.    Frazer  v.  Chicago  (111.)  306 

9.  An  electric  street-railway  for  passen- 
gers does  not  constitute  a  new  burden  or  ser- 
vitude upon  a  public  street  or  highway. 
Southern  R.  Co.  v.  AtluiU  R.  &  P.  Co. 
(Oa.)  125 

10.  A  passenger  street  railway  which 
takes  on  and  discharges  passengers  at  rea- 
sonable points,  if  so  constructed  and  operat- 
ed as  not  materially  to  interfere  with  the 
ordinary  niodee  of  using  the  streets  for  pub- 
lic travel  or  with  private  rights,,is  not  an 
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ftddiUcHial  burden  on  Uie  fee  of  tlie  lAnd^ 
whatever  may  be  the  motive  power  used  or 
the  manner  in  whidi  it  is  built.  La  Crosse 
City  Ry.  Co.  T.  Higbee  (Wis.)  023 
11.  A  supporting  trolley  wire  pole  for  a 
passen^r  street-railway,  when  set  in  a 
street  in  front  of  the  sidewalk,  if  placed  with 
reasonable  regard  for  the  convenience  of  the 
owner  of  the  fee  of  the  land  on  which  it  is 
located  and  so  as  not  materially  to  interfere 
with  access  to  his  lot  outside  the  street 
lin^  does  not  constitute  an  additional  bur- 
den on  tbe  fee  of  the  land.  Id. 

Notes  ard  BBmra. 

Kminent  domain;  street  railways  as  addi- 
tional burden ;  poles  and  wires.  924 
What  constitutes  public  use;  incidental 

firtvate  benefit;  discretion  as  to  location  of 
ine;  proper^  already  devoted  to  pubtio  use; 
dctnmination  of  right  by  eodsting  oondi- 
tiims.  927 
Dtunages  in  eminent  domain  cases  as  af- 
fected by  loss  ol  profits: — (I.)  Scope  of  note 
and  nature  of  subject;  (II.)  early  rule  con- 
fining damages  to  the  actual  taking;  (III.) 
rules  under  provisions  for  compensation  for 
property  taken  or  injui^:  (a)  general 
statement  of;  (b)  where  prt^rty  is  taken, 
in  whole  or  in  part,  for  railway  purposes; 
(c)  where  tangible  property  is  taken  for 
other  f^an  lauwny  purposes;  (d)  where 
property  taken  consists  of  a  franchise  or 
privilege;  (e)  vhere  pn^rty  is  injured, 
tMit  not  taken;  (IV.)  loss  of  profits  from 
suspension  of  business  vhile  moving;  (V.) 
summary.  320 
Otossing  tracks  trf  other  e(nnpany  in 
street;  compensation;  additional  semtude. 

126 

EQVITT. 

Imposition  of  Condition  on  Canoeling 

Contract,  see  tJsvBT,  8. 
See  also  Cbkoitobs'  Bill. 

1.  A  suit  the  state  or  by  a  county  for 
the  eollection  of  taxes  is  not  within  the  ju- 
risdiction of  a  court  of  equity,  where  Uie 
statutes  have  provided  efficient  remedies  to 
enforce  pu^ent  of  the  taxes  without  suit. 
Marye  v.  Diggs  (Va.)  002 

2.  Where  the  objection  that  a  party  has 
an  adequate  remedy  at  law  is  not  taken  un- 
til after  the  testimony  is  all  in,  the  court,  in 
its  disci'etioD,  will  retain  the  cause  if  tke 
court  is  competent  to  grant  the  relief  asked 
for,  and  has  jurisdiotim  over  tiie  subject- 
matter.  Coast  Co.  T.  Spring  Lake  (N.  J. 
Krr.  ft  App.)  6S7 

3.  lielief  in  equity  by  reason  of  an  es- 
toppel cannot  be  granted  to  the  holders  of 
the  notes  of  a  married  woman  who  had  the 
proceeds,  against  the  legal  defense  that  the 
notes  are  void  because  made  payable  to  her 
husband,  who  indorsed  them.  National 
Granite  Bank  v.  Tyndale  (Mass.)  447 

Noras  USD  Bbxetb. 

Equity;  inhermt  jurisdiction  as  to  prop- 
erty rights  of  husband  and  wife;  contracts 
between.  448 
ul  L.  R.  A. 


Jurisdiction  of  siut  between  factions  of 
voluntary  organization;  property  rights. 

671 

Jurisdiction  as  to  tsxes.  003 
Keliaf  sgainst  judgment  procnrsd  if 
fraud.  87S 

BSTOPPEL. 

Against  Lcml  Defense  as  to  Notes  of 
Married  Woman,  see  Equirr,  3. 

1.  A  person  who  is  bc^ootted  by  a  pro- 
duce exchange  after  he  has  bem  suspended 
from  membership  therein  bx  violating  its 
unlawful  eonstitntiim  and  by-laws  is  not  es- 
topped to  claim  damages  from  the  boycott 
because,  as  a  member,  he  participated  in  the 
adoption  of  such  illegal  provisions.  £rtz  v. 
Produce  Exchange  (Minn.)  ^5 

2.  FurchsAers  of  goods  on  executitm  sale 
subject  to  the  rights  of  a  prior  vender  of  the 
property  under  a  cmtract  of  oonditional  sale 
are  not  eetopped  to  set  up  the  ill^ality  ot 
audi  contract  on  13m  ground  of  public  poli- 
cy. Standard  Furniture  Co.  T.  Tan  Alstine 
(Wash.)  S89 

Nona  AMD  Buva. 

Bee  also  Ookspibact. 

£stoppel;  of  ifiarrled  woman  by  B«goUa- 
tlon  of  notes.  448 

Of  purchaser  at  Jndidsl  ssle  subject  to 
prior  contract  890 

EVZDENGE. 

Establishing  Assault,  see  Assault  aitd 

Battebt. 

Kestraining  Use  of  Letters,  see  Injuiro- 

TION,  0. 

Devise  as  Affecting  Witness's  Compe- 
tency, see  Wmrasan. 

Jadlelal  motiee. 

1.  Judicial  notice  will  be  takoi  of  th* 
number  of  votes  cast  in  the  state  at  a  gener- 
al election  on  a  constitutional  amencunent,. 
and  also  the  numbra  east  for  governor  and 
for  presidential  electors,  as  the  same  have- 
been  returned  to  Uie  secretary  of  state.  Ba 
Denny  (Ind.)  722- 

2.  The  vote  on  a  oonstitutional  amend- 
moit  at  a  general  election  at  whi<^  the  ques- 
tion was  submitted  1^  the  last  precraiog 
general  assembly,  which  was  the  only  gen- 
eral assonbly  authorized  to  speak  on  the- 
subject,  is  not  to  be  deemed  a  special  elec- 
tion so  tliat  judicial  notice  of  the  votes  cast 
at  the  general  election  cannot  be  taken  iu- 
determining  whether  or  not  the  amendment 
received  the  requisite  vote  merely  because- 
the  procedure  did  not  conform  to  a  statute 
passed  some  years  previously  respecting  th» 
submission  of  such  amendments.  Id. 
Presvmptioiis  and  bnnlea  of  proof. 

8.  The  burden  of  proving  the  all^tion* 
in  a  croBs-complaint  necessary  to  entitie  de- 
fenduits  to  a  decree  rests  upon  them  to  the 
same  extent  as  if  they  had  brought  an  origi- 
nal action  to  obtain  the  relief  sought  in  tiie 
cross-complaint.  Herriman  Irrig.  Co.  v. 
B«Uer..M  Mi..  Co.  JUUh)(^^^g|^ 


BVXDBMCa. 


4.  I%e  burden  of  [noof  m  to  the  cost  of 
performing  certain  itMos  of  a  conb-act  in  ac- 
cordance with  its  terms  is  upon  the  eon- 
teactor,  where  the  question  at  issue  is  with 
respect  to  the  amount  to  be  allowed  to  the 
<nc7ier  for  failure  to  make  a  full  compHanoe 
with  the  contract.   SL«iice  t.  Ham  (N.  Y. ) 

233 

5.  It  is  prcBumed  to  be  for  the  best  inter- 
«sts  of  tt  child  to  be  in  the  custody  of  its 
father  rather  than  in  that  of  collateral  rela- 
tives, unless  the  contrary  is  shovni  by  rea- 
son of  the  father's  unfitness  or  abandonmoit 
of  the  child.   Hibbette  t.  Baanea  (Miss.) 

83S 

9.  In  ease  of  death  1^  the  same  disaster^ 
4it  uaters  who  left  wills  in  eadi  other's  fa- 
vor, with  no  circumBtances  appearing  from 
which  it  can  be  inferred  that  either  survived 
the  others,  the  rights  of  succession  to  the 
estates  will  be  determined  as  if  death  oc- 
curred to  all  at  the  same  moment.  Re  Will- 
bor  (R.  I.)  863 

7.  A  presumption  of  the  eontinuanoe  of 
an  agency  arises  from  proof  of  a  prior  ap- 
pointment as  acent  without  anything  to 
show  its  Tevoca.tuHi.  Hall  t.  Union  C.  L. 
Ins.  Co.  {Wash.)  288 

8.  OHlcers  of  an  electri£-railwsy  company 
are  supposed  to  lutow  the  habitual  metJiods 
of  their  servants  in  managing  their  cars. 
Sweetland  v.  Lynn  &  B.  R.  Co.  (Mass.)  783 

6.  Neither  the  contractor  for  the  mason 
work  on  a  building,  nor  the  contractor  for 
the  carpenter  work,  has  the  burden  of  prov- 
ing that  a  brick  which  fell  from  the  build- 
ing and  caused  an  injuiy  was  not  set  in  mo- 
tion by  Ub  emplf^^  when  there  were  em- 
ployees of  other  contractors  also  at  work  up- 
on the  building.   Wolf  v.  Downey  (N.  Y.) 

241 

10.  The  law  conclusively  presumes  that  a 
trader  is  damaged  by  the  wrongful  refusal 
of  a  bnnk  to  pay  his  checks.  J.  M.  Jamee 
Co.  V.  Continental  Nat.  Bank  (Tenn.)  25.'> 

11.  The  burden  of  proving  tbe  quantity  of 
water  diverted  by  defendant  from  the  chan- 
nel of  a  creek  is  upon  the  defendant  in  an 
acti<m  to  enjoin  the  use  of  the  water,  when 
the  plaintiff  shows  that  iti  stockholders 
many  years  before  aj^tropriated  all  the  wa- 
ters of  the  creek  for  irrigating  purposes, 
continued  their  use  up  to  the  time  of  the  in- 
corporation, transferred  their  rights  to  the 
corporation,  and  since  thpn  have  enjoyed  the 
use  of  the  water  as  stockholders  untal  this 
division  the  defendant.  Herriraan  Ir- 
rig.  Co.  T.  Buttorfleld  Min.  Co.  (UUh) 

030 

12.  The  burden  of  proving  that  the  quan- 
tity of  water  diverted  by  defendant  from  a 
creek  does  not  exceed  that  discharged  into 
the  creek  from  tunnels  cm  its  property,  is  up- 
on the  defendant  in  an  action  to  enjoin  the 
use  of  tiie  water,  when  the  plaintiff  makes  a 
prima  facie  casA  Id. 
31oa«maBtax7  wldenM. 

IS.  A  eertifleate  of  naturalization  of  a 
pernon  since  deceased  is  admissible  without 
f  nrther  proof  aa  evid«iee  of  his  eitimnshi^ 
AIL.  R.  A. 


upon  the  queistion  of  the  forum  having  ju- 
risdiction of  proceedings  to  administer  his 
estate.    Neweomb  v.  Newcomb  (Ky.)  419 

14.  The  fact  of  probate  of  a  will  in  a  for- 
eign court  may  be  shown  by  an  exemplifica- 
tion of  the  probate  signed  by  the  registrar  of 
the  court,  a  certificate  of  the  judge  that  the 
will  shown  by  the  exemplification  appears  to 
have  been  duly  proved  and  the  probate  to  be 
in  force  and  that  registrar  had  jurisdiction 
and  his  attestation  was  duly  made,  all  of 
which  is  certified  by  the  United  States  con- 
sular agent  and  accompanied  by  a  deposition 
showing  service  on  nonresident  interested 
parties  as  authorised  by  the  laws  of  the 
country.  Id. 
DemonatratlTe. 

16.  The  admission  in  evidenoe  of  a  patent 
for  the  process  of  devulcanizing  indla  rubber 
by  hot  naphtha  vapor  under  pressure  is 
proper  to  lay  a  foundation  for  the  patentee's 
testimony  that  he  notified  the  maker  of  a 
boiler  wbidi  exploded  during  such  an  experi- 
ment, of  ibe  use  for  which  Uie  boiler  was  in- 
tend«l.  Boston  Woven  Hose  ft  Rubber  Co. 
V.  Kendall  (Mass.)  781 

16.  Evidence  of  experiments  made  after 
the  explosion  of  a  boiler,  with  similar  mar 
chinery  and  with  all  conditions  similar  ex- 
cept a  hinge,  is  admissible  for  the  purpose 
of  showing  that  the  ^plosion  was  caused  by 
a  defective  hingew  Id. 
ParoL 

17.  Oral  evidence  is  admissible  in  support 
of  a  plea  of  ret  judicata  to  show  the  facts 
determined  on  the  foi'mer  trial.  State  ex 
reL  Kemley  v.  Meek  (Iowa)  414 
Adtl— to»a. 

18.  An  admission  lij  an  insurance  agent 
after  the  death  of  a  person  from  whom  he 
had  authority  to  collect  premiums,  that  the 
promiumB  were  paid  during  the  lifetime  of 
the  insured,  is  competent  evidence  again<it 
the  insurance  company.  Hall  v.  Union  C. 
L.  Ins.  Co.  (Wash.)  288 
Res  cestfls. 

19.  A  third  person  may  testify  as  to  a  con- 
versation between  one  fatally  injured  at  a 
railway  station  and  a  relative  alighting 
from  an  incoming  train  which  purported  to 
explain  the  decedent's  presence  at  the  sta- 
tion. Denver  A  R.  O.  R.  Co.  t.  Spencer 
(Colo.)  121 
RelevaiieT  and  materiality. 

20.  Evidence  of  the  general  impairment 
of  credit  resulting  from  the  dishonor  of 
checkB  is  admissible  'in  an  action  therefor, 
without  any  averment  of  special  damage.  J. 
M.  James  Co.  v.  Continental  Nat  Bank 
(Tenn.)  255 

21.  Evidence  that  particular  persons  have 
ceased  to  deal  with  a  trader  is  not  admissi- 
ble without  an  averment  of  special  damage 
therefrom,  in  an  action  for  injury  to  bis 
credit  by  wrongful  refusal  of  a  bank  to  pay 
a  check.  Id. 

22.  Evidence  of  the  value  of  the  contents 
of  an  adjacent  building  is  inadmissible  in  a 
proceeding  to  condemn  land  for  a  railroad 
right  of  waj  on  the  theory  thi&S'tlie^nslt^f 
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fire  will  be  increased,  Bince  if  the  risk  Is 
great  tbe  use  of  the  building  should  eb  dis- 
continued, and  if  not,  the  evidence  is  purely 
speculative.  Harailton  T.  Pittaburg,  B.  & 
L.  £.  R.  Co.  (Pa.)  319 

23.  Evidence  of  absence  of  ben^t  to  the 
landowner  from  construction  of  a  railroad 
throurth  it  is  inndmissib^e  in  a  proceeding  to 
condemn  the  right  of  way,  but  it  must  be 
limited  to  tdiu  question  of  benefit  to  the  prop- 
erty. Id. 
Weight;  snfflalenoy. 

24.  The  mere  presumption  of  negligence 
arising  from  the  causing  of  a  personal  injury 
by  the  falling  of  a  bri&  from  a  building  in 
course  of  constructioa  is  not  sufficient  to 
charge  the  contractor  for  either  the  carpen- 
ter or  tJie  mason  work,  in  the  absence  of 
proof  to  flhow  from  what  part  of  t^e  build- 
ing the  brick  came,  or  who  set  it  in  motion, 
where  numerous  employees  of  sereral  other 
independent  oontractm  were  at  the  time  at 
work  upon  the  building.  W«>lf  v.  Downey 
(3J.  Y.)  241 

23.  Tbe  foreign  citizenship  of  a  person 
whnse  estate  is  to  be  settled  is  shown  by  a 
certificate  of  naturalization  issued  by  the 
clerk  of  the  proper  court  in  the  foreign 
country,  followed  by  a  deposition  certified  by 
the  United  States  consular  agent,  of  the 
prcwnt  clerk  of  such  court,  that  the  records 
of  the  court  show  the  granting  of  the  order 
of  naturalization.  Newcomb  T.  Newcomb 
(Ky.)  410 

26.  A  statutory  reqairement  of  corrobora- 
tion of  an  accomplice  to  warrant  a  convic- 
tion on  his  testimony  is  sufBcientlv  met  by 
admissions  and  acts  of  the  accused  tending 
to  connect  him  with  the  commission  of  the 
offense.    State  v.  Chauvet  (Iowa)  630 

27.  Evidence  that  a  number  of  springs 
which  had  been  previously  running  continu- 
ously for  many  years  into  a  certain  creek 
were  dried  up  upon  the  cutting  of  mining 
tunnels  is  sufficient  to  entitle  the  one  who 
has  the  right  to  all  the  water  flowing  in  the 
creek  to  the  water  discharged  tlierein 
through  the  tunnels,  although  he  is  unable 
to  trace  the  undeiground  ehannela  of  the 
springs.  Herriman  Irrig.  Go.  T.  Butterfield 
Minn.  Co.  (Utah)  930 

28.  Defendants  in  a  suit  to  restrain  the 
use  of  water  in  a  creek  are  not  required  to 
prove  the  quanti^  added  to  the  flow  by  thur 
mining  tunnel,  with  such  nicety  as  to  show 
the  exact  numl>er  of  miners'  inches  or  cubic 
ieet,  but  are  only  required  to  show  such  an 
approximation  to  the  amount  as  to  make  it 
clearly  appear  that  their  diversion  does  not 
diminish  the  water  previously  appropriated 
by,  and  belonging  to,  the  plaintiff.  id. 

NOTKS  AJUD  BbIEFS. 

Evidence;  presumption  as  to  gift  from 
possession  of  stolen  property.  247 

Presumption  as  to  damages  from  dishonor 
of  check.  256 

Presumption  of  n^Ugence  from  injury; 
in  case  of  servant.  390 

Presumption  of  survivorship  among  those 
who  perish  in  a  common  calamity: — (1.) 
SI  L.R.  A. 


Introdnction;  (11.)  the  dril  law;  (TTT.) 
the  conunon  law:  (a)  the  English  Citse^;. 
(h)  the  American  cases:  (1)  in  general  12) 
exceptions.  80.* 

Injunction  against  nse  of  doeumenL  754 

Admissibility  of  documentary  evidenoe  aa 
affected  by  manner  of  obtaining.  75» 

Effect  of  omisuon  of  revenue  stamp  from 
document.  31S- 

Admissions  of  agent.  2SS' 

Admissibility  of,  as  to  possession  of  stolen 
property.  247 

(Conclusiveness  of  naturalization  certifi- 
cate as  to  preliminary  steps.  411^ 

Sufficiency  of  proof  of  drcumatancea  to 
establish  negligent  injury.  SBft- 

EXECUTORS    AND  AOMIHiaTKA* 

loas. 

Under   Foreign   Will,   UabiUty,  see- 
JUDOinCKT,  4. 

1.  The  grant  of  ancillary  adrainistration 
in  a  county  in  which  there  is  a  note  belong- 
ing to  the  estate,  although  the  debtor  re- 
sides In  another  county,  is  authorized  by 
Pa.  act  March  15,  1832,  providing  that^ 
where  the  decedent  was  not  domiciled  in  the 
commonwealth,  such  letters  shall  be  granta- 
ble  in  the  county  where  th«  principal  part  of 
his  goods  and  estate  shall  be.  Eogelskir- 
ger's  Appeal  (Pa.)  876- 

2.  An  action  of  claim  and  delivery  cunaot 
be  maintained  against  an  executor  of  an  es- 
tate in  his  representative  capacity,  to  re- 
cover possession  of  personal  property  wrmg- 
fully  withheld  hj  him.  Elmore  T.  Elinor» 
(S.  C.)  *  261 

270TES  AHD  Bum. 

See  also  Iksubance. 

Executors  and  adminiatrators;  ritus  of 
contract  dxbtM  lor  purposes  of  administra- 
tion. 87C^ 

In  what  capacity  nu^  an  executor  or  ad- 
ministrator be  sued  for  his  personal  tort: — 
In  general;  fraud  or  misrepresentation  in 
sale  of  property  of  estate;  torts  in  care  or 
managment  of  property  of  estate;  actions 
arising  from  conversion;  malicious  prosecu- 
tion; abuse  of  process;  replevin,  detinue,  etc 

261 

EXPBRI M  KHTfi 
See  EviDEiTOE,  16. 

EZPI.08I0K. 

Liability  for  Injury  by,  see  Uasm- 
ASD  Sbkvaxx,  6. 

FAIME  IMPBZaOiniEHT. 

1.  An  imprisonment  resulting  from  an 
arrest  under  a  valid  warrant  gives  no  right 
to  an  action  for  false  imprisonment,  nge 
V.  ati/ens'  Bkg.  Co.  (Ga.)  463 

2.  A  partnership  may  be  sued  as  such  for 
a  malicious  arrest,  where  the  arrest  ms 
made  in  tbe  interests  of  the  partnership  and 
all  the  members  unite  in  procuring  it.  Id. 

3.  Tliat  the  oOicers  making  an  arrest 
without  a  warrant  acted  under  the  ordirs  of 
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the  chief  of  police  does  not  releMe  them 
from  liability  for  the  subaequeat  detention 
of  the  prisoner  without  uiy  charge  having 
been  made  agaiiiit  him  or  opportunity  given 
him  for  triu,  lince,  the  arrest  having  been 
made  without  a  warrant,  they  are  responai- 
ble,  equally  with  tlioee  by  whom  the  imprie- 
onment  waB  continued,  for  failure  to  obtain 
the  writ  necessary  to  legalize  his  further  de- 
tention. Leger  v.  Warren  (Ohio)  193 
4.  The  detention  of  a  person  in  prison 
for  Ave  days  without  a  warrant,  and  without 
any  charge  having  been  made  against  htm 
before  any  competent  tribunal,  or  opportunl* 
ty  allowed  him  for  trial,  renders  the  officers 
causing  his  arrest  and  detention  liable  to  an 
action  for  false  imprisonment,  although 
thwe  was  reasonable  cause  for  making  the 
arrest,  and  the  statutes  provide  that)  upon 
leasonable  cause,  aqy  person  may  be  arrested 
witlu>ut  a  wurant.  Id. 

FEXiONT. 

See  also  AxuBTf  Nona  and  Baara. 


FSHOES. 


Nom  ABD  Bsnn. 


Fences;  statutbrj  duty  of  railroad  as  to; 
failure  to  perfoim.  MO 

FIRE. 

Negligence  as  to,  see  Railroads. 
KOTBB  Alto  BBUcn. 
Kres;  negligence  ol  railroad  in  settln^^ 

FimWATS. 

In  Dams,  Power  of  State  to  Compel,  see 
Daus. 

In  Dams,  Powers  <tf  State  as  to,  see 

Wateks,  1. 
Failure  to  Maintain  Over  Dam,  see  Ir- 

DICTMBNT,  ETC.,  1. 

Acquittal  of  Charge  of  Not  Maintain- 
ing, see  Judgment,  1. 
See  also  Constitutional  Law^  Nona 

AND  BUETS. 

FOOD. 

Prohibition  of  Adulteration,  see  Con- 
stitutional Law,  21. 

An  intent  to  defraud  is  not  an  essen- 
tial element  of  the  offense  denounced  by 
Iowa  Code,  §fi  4089,  4990,  which  prohibit  the 
adulteration  of  milk  intended  for  sale  by 
adding  to  it  anything  whatever.  State  v. 
Sehlenker  (Iowa)  S47 

Notes  aad  BRim. 

Food;  adulteration  of  milk;  what  conati- 
tntes.  347 

Limitation  of  ptdioe  power  as  to  r^gula- 
ttonof.  M8 

FOBEMAir. 

See  Mastsb  and  Sbvaht,  Novn  ahd 

BUETB. 

«1  U  R.  A. 


FBAVD  AJTD  FBATOUUVT  OOK*- 
VETAKOES. 

In  Antenuptial  Conveyance  to  Defeat 

Dower,  see  Husband  and  Wins, 
Lien  on  Land  Conveyed  ligr,  see  Judq- 

HBKT,  8. 

See  also  ExBOOTOBs  ahd  ADinNiamA- 
ToBS;  Husband  and  Wir,  Nona. 
AND  Bhixfb. 

Prohibition  of  Possession  of  Game,  aee- 
CoNariTonoNAL  Law,  10. 

Possession  of  qu^l  acquired  during- 
the  open  season  is  neverthdess  unlawful  if 
continued  after  the  close  season  begins,  un- 
der Burns's  (IndJ  Bev.  Stat.  1894,  S  220» 
(Horner's  Rev.  Stat,  fi  2106),  making  it  un- 
lawful to  have  possession  of  quail  between. 
January  1  and  November  10  of  any  year. 
Smith     State  (Ind.)  404- 

Noras  Aim  Brdcfs. 

Oame  laws;  right  of  state  to  impose  re- 
striction on  granting  right  to  kill.  40!^ 

Possession  during  close  season;  prior  ac- 
quisition. 405> 


GAimro. 

Notes  and  Bbibfs. 
GamUittg;  what  oonstitutes. 
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OARNISHMENT. 

Not  Excuse  Carrier   from  DuUes  aa 

Suoh,  see  Cabriebs,  7. 
Of  ResidenU'  Wages  in  Otlier  State,. 

Prohibition  againstt  see  Conbtitu- 

tiONAL  Law,  4. 

1.  One  can  be  garnished  only  in  the  state 
where  the  debt  is  payable,  if  that  be  the  place 
of  residence  of  his  creditor.  Bullard  v. 
Chaffee  (Neb.)  Tlfr 

2.  A  common  carrier,  after  acceptance  of 
freight  for  sliipmrat  from  a  place  within  the 
state  to  a  place  without,  is  not  required  to 
forego  the  right  to  transport  the  same  and 
receive  payment  therefor  by  reason  of  the 
service  upon  it  of  a  garnishee  summons  in  a 
suit  by  a  third  party  against  the  owner  of 
such  goods.  Baldwin  v.  Great  Northern  R. 
Co.  (Minn.)  040 

Notes  and  BEnra. 

See  alw  Carriers. 

Garnishment;  of  goods  in  trandL  840- 

Place  of.  715 

GAS. 

1.  A  natural-gas  company  which  has 
been  given  by  ordinance  the  right  to  exercise 
the  power  of  eminent  domain,  and  to  lay  un- 
der the  streets  and  alleys  of  the  city  its  gas 
pipes  and  mains  for  the  supplying  of  natur- 
al gns  to  the  city  and  its  inhabitants,  ia  en- 
gaged in  a  business  atTccted  with  a  public  in- 
tereat  requiriug  it  to  serve  impartially,  on 
equal  terms,  all  who  apply  for  service.  Rich* 
nioud  Natural  Gas  Co.  t.  Olawstm  (Ind.) 
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2.  A  rule  of  a  gu  oompanv  requiriw 
those  who  use  natural  gas  both  for  fuel  and 
lights  to  pay  20  oent<  per  1,000  feet  for  all 
that  is  used,  without  respect  to  the  quanUty 
used  for  either  purpose,  while  the  gas  is  sup- 
plied for  12%  cents  per  1,000  foet  to  those 
who  use  it  for  fuel  alone,  as  it  has  for  some 
years  been  furnished  to  all  who  used  it  for 
any  purpose,  is  unreasonable  and  invalid  as 
an  unjust  and  arbitraiy  discrimination.  Id. 

OBAITD  JVBT. 

See  also  CoNSTirnTioKAZ.  Law,  Notes 
AND  BsnsFs. 

An  act  providing  for  an  information  1^ 
tiM  dis^iet  attorney  in  place  of  an  indict- 
ment by  a  grand  Jury,  but  that  the  circuit 
court  may  convene  a  grand  jury  whenever  in 
its  opinion  it  is  deemed  advisable  to  do  so, 
is  authorized  by  Or.  Const  art.  7,  S  18,  regu- 
lating the  organization  of  giand  juries  and 
giving  tlie  legislature  power  to  modify  or 
abolish  them.   SUte  t.  Tucker  (Or.)  240 

OUABAITTT. 

Of  NcgotiaUe  Note,  see  AcnoH  ob 
Suit,  2. 

1.  Notice  of  acceptance  is  necessary  in 
order  to  bind  the  guarantors  on  an  instru- 
ment by  which  they  promise  to  pay  to  a  cer- 
tain bank  all  notes,  checks,  drafts,  and  over- 
drafts of  a  third  person,  not  exoeeding  a  cer- 
tain amount,  that  may  accrue  within  six 
months  from  date,  waiving  demand,  notice, 
and  protest  on  the  part  of  the  bank  in  col- 
lecting said  sums,  as  this  coustitutes  a  mere 
•offer  or  proposal.  Oei-man  Savings  Bank  v. 
Drake  Itoofing  Co.  (Iowa)  7&8 

2.  l*be  insolvency  of  a  debtor  at  the  time 
M,  guaranty  is  made  to  secure  future  advan- 
ces to  him  up  to  a  limited  amount,  and  the 
continuance  of  such  insolvency  is  a  sufficient 
excuse  for  the  failure  of  the  creditor  to  give 
notice  to  the  guarantor  of  advancements 
nude  or  of  the  state  of  the  account.  Id. 

Notes  and  Bbiefs. 

Guaranty ;  necessity  of  notice  of  accept- 
ance ;  release  of  guarantor.  769 

HABEAS  CORP1TS. 

Keview  of,  to  Determine  Custody  of 
Child,  see  Appeal  and  Ebbob,  1. 

An  original  writ  of  habeas  corpus  may 
be  granted  by  the  Texas  court  of  criminal 
appeals  notwithstanding  the  failure  of  the 
prisoner  to  appeal  from  his  sentence  to  the 
«ounty  court,  as  he  might  have  done,  where, 
if  he  had  done  so,  he  could  not  have  appealed 
from  that  court  if  the  punishment  had  been 
a.  fine  of  not  more  than  ;i!lOO,  and  the  writ  of 
habeas  corpus  was  refused  by  ^e  county 
judge.    Kx  parte  Patterson  (Tex.)  654 

XuTES  AND  Bbiefs. 

IlalKas  corpus;  to  release  one  imprisoned 
for  violation  of  ordinance.  855 

HEALTH. 

See  Constitutional  Law,  Notes  and 
Briefs. 
Al  L.  R.  A. 


HIOKWATS. 

Use  of  Railroad  Embankment,  bsb  Tm- 

JttNCTIOIT,  6. 

Assessment       Railroad,  see  Public 

IMPBOVBMEITTS,  2-4. 

1.  Mere  user  by  the  public  of  a  strip  of 
land  dedicated  by  the  owner  as  a  street  does 
not  constitute  it  a  public  street  or  highway 
which  the  city  is  hound  to  keep  in  repair, 
where  the  officers  authorized  the  city 
charter  to  lay  out,  open,  and  establish 
streets  have  not  accepted  the  street,  or 
treated  it  aa  such.  Downend  t.  KsnnwH  dtf 
(Mo.)  170 

2.  Leaving  an  opening  from  a  city  street 
to  a  strip  of  land  used  by  the  public  as  a 
street,  but  not  aooepted  by  the  city,  and  plac- 
ing a  light  at  the  same  point,  do  not  consti- 
tute an  adoption  of  the  alleged  street  aa  a 

Eublic  highway  which  the  city  is  bound  to 
eep  in  repair.  Id. 

3.  A  narrow  strip  of  land  on  the  border  of 
a  platted  block  will,  for  the  purposes  of  an 
action  against  the  city  for  injuries  caused 
by  defects  in  a  walk  thereon,  be  treated  as 
part  of  a  street  formed  adjacent  to  it  in  the 
platting  of  adjoining  property,  where  it  has 
been  so  treated  by  the  persons  interested, 
and  it  appears  on  the  plat  in  such  a  form 
that  it  might  lie  emsidered  as  dedicated  to 
public  use.  Id. 

4.  The  approval  of  the  plat  of  a  proposed 
addition  to  a  city  by  the  common  council 
does  not  constitute  an  acceptance  of  the 
streets  thereon  laid  out,  or  amount  to  an 
act  of  jurisdiction  over  them,  or  impose  an 
obligation  upon  the  city  to  keep  them  in  re- 
pair, although  such  plat  vests  the  fee  of  the 
streets  therein  described  in  the  eity,  and  the 
charter  of  the  city  provides  that  it  shall  be 
unlawful  to  make  or  file  any  such  plat  with- 
out the  approval  of  the  common  council.  Id. 

5.  A  derrick  erected  upon  land  by  a 
licensee,  with  a  guy  stretched  across  a  public 
highway  so  low  as  to  be  dangerous  to  per- 
sons using  the  road,  is  a  nuisance  for  which 
the  owner  of  the  land  is  liable  if  he  permits 
it  to  remain,  alUiough  it  may  have  been 
placed  upon  the  land  before  he  became  the 
owner.  Rockport  v.  Rockport  Granite  Co. 
(Mass.)  779 

6.  A  street-railway  company  with  a  char- 
ter granted  by  the  secretary  of  state,  but 
confirmed  and  made  valid  by  an  act  of  the 
general  assembly,  is  "chartered  by  the  l^e- 
laiure"  within  the  meaning  of  Ga.  Civ. 
Code,  fi  2219,  providing  for  the  crossing  of 
railroads  by  companies  chartered  by  the  leg- 
isldture.  Southern  R.  Co.  v.  Atlanta  R.  ft 
P.  Co.  (Ga.)  125 

7.  The  charter  right  of  a  street-railway 
company  to  use  steam  as  well  as  electricity 
as  a  motive  power  is  a  matter  of  no  conse- 
quence in  testing  its  right  to  cross  a  railway 
on  a  street  under  a  grant  restricting  it  to 
the  use  of  electric  power,  where  It  is  not 
seeking  to  employ  steam  power.  Id. 

8.  The  removal  by  a  municipality  of  shade 
trees  from  a  street  without  giving  tbf>  abut- 
ting owner,  who  owns  th^ne  of  thsi  strMt^ 
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^ny  notice  of  the  public  necessity  for  the 
reinoval,  or  any  opportunity  to  transplant 
them  or  to  remove  them  himself,  constitutes 
an  invauon  of  the  owner's  lesal  rights  for 
whieh  the  munidpality  is  liable  in  umages. 
Stretch  Caseopolis  (Mich.)  346 
9.  A  street-railway  company  has  a  right 
to  remove  shade  trees  within  the  limits  of 
the  public  highway  for  the  construction  of 
its  rond,  as  authorized  by  the  township  au- 
thorities, without  compensation  for  deni- 
al to  Uie  abutting  owner,  but  it  must  first 
give  him  notice  and  an  opportunity  to  re- 
move the  trees  as  he  may  see  flt.  Miller  t. 
Detroit,  Y.  ft  A.  A.  By.  (Mich.)  956 

Notes  and  Baars. 

Highways;  establishment  of,  Iqr  user; 
dedication;  acceptance;  muniidpal  liability 
for  defects  in.  171 
Control  of,  by  municipality.  346 
BecoveiT  by  municipality  ajfainst  creator 
of  defect  in  streets;  failure  to  repair  as  af- 
fecting. 779 

aOMICIDE. 

By  Beneficiary,  see  Insdbanob,  8-10. 

.B08FITAI.. 

Depreciation  of  Property  by  Establish- 
ment of,  as  Taking,  see  Euikent 

BOUAIN,  8. 

He -establishment  of  a  smallpox  hospi- 
-tal  by  a  city  under  statutory  authority  can- 
not, in  the  absence  of  carelessness  or  negli- 
gence or  an  abuse  of  the  police  power  in  any 
way,  be  a  public  nuisance,  nor  can  it  be  a 
prinite  nuisance  unless  it  becomes  such  in 
Its  subsequent  use  or  unwarranted  operation. 
Trazer  v.  Chicago  (III.)  306 

KUMAKE  SOCIETY. 

Privilege  of  Keeping  Dogs  without  Id- 
ceiise,  see  Constitutional  Law, 
6. 

Grant  to,  of  License  Fees,  see  Pubuc 

MUNBT. 

SUSBAND  AMD  WIFE. 

Breach  of  Promise,  see  Action  or  Suit, 

6. 

Loan  to  Married  Woman,  see  AasuiCF- 
SIT,  1. 

Alimony  as  Debt,  see  BakkbuftOT,  8. 
Damages  for  Breach  of  Promise,  see 

Damages,  3,  9. 
Belief  against  Married  Woman  l>y  Es- 
toppel, see  EqxriTT,  3. 

1.  Cohabitation  after  the  removal  of  an 
-impediment  to  marriage  by  the  death  of  a 
former  wife  Is  sufficient  to  constitute  a  law- 
ful marriage,  whore  the  second  wife  entered 
into  the  relation  in  good  faith,  without  any 
knowledge  of  the  impediment  until  after  the 
death  of  the  husband,  although  she  continued 
to  live  with  him  seven  years  after  the  death 
of  the  fanner  wife,  during  which  time  he 
procured  insurance  on  his  life,  making  her 
the  beneficiary  and  calling  her  his  wife. 
Barker  t.  Valentine  (Mich.)  787 

2.  A  man  engaged  to  many,  in  whom 
41  L.  R.  A. 


there  subsequently  appears,  without  any  in- 
tei-vening  fault  on  his  part,  a  loathsome  ve- 
nereal and  contagious  disease,  which  ren- 
ders it  unsafe  or  improper  for  him  to  marry, 
is  entitled  to  postpone  the  marriage  unt^l  he 
is  cured  if  the  disease  is  of  a  temporary 
character,  and  to  refuse  to  carry  out  the 
contract  if  the  disease  is  permanent.  Trara- 
mell  V.  Vaughan  (Mo.)  .  854 

3.  Statutes  enabling  married  women  to 
hold  property  to  thnr  own  use,  and  enlarg- 
ing their  rk^ts  and  liabilities,  do  not 
change  the  rnfe  which  gives  a  wife  power  to 

gedn  her  husband's  credit  for  necessaries, 
tt  T.  Uentall  (N.  U.)  226 

4.  A  wife's  ftnancial  ability  to  provide 
for  herself  does  not  deprive  her  ot  the  right 
to  pledge  her  husband's  credit  for  neces- 
saries, wh^  she  is  living  apart  from  him  on 
account  of  his  misconduct.  Id. 

6.  A  conveyance  in  contemplation  of  mar- 
riage, after  the  marriage  has  been  agreed 
upon,  when  made  by  the  prospective  husband 
to  his,  sons  by  a  fonner  marriage,  without 
the  knowled^  or  consent  of  his  contemplated 
wife,  and  without  conHderatl(m  other  than 
love  and  affecUon,  is  a  fraud  on  her  marital 
rights,  and  will  not  defeat  her  right  to  dower 
at  his  death  after  the  marriage.  Ward  v. 
Ward  (Ohio)  868 

NOIXB  AHD  BRtm. 

See  also  Equirr;  EsTOPnOb 

Husband  and  wife;  essentials  of  Talid 
marriage;  oeremony.  788 

Antenuptial  conv^vnoe  as  fraud  on  wife's 
marital  righta.  858 

Validity  of  contracts  and  transfers  be- 
tween. 448 

Liabilit?  for  necessaries  furnished  wife. 

226 

Breach  of  promise,  disease  defense. 

85S 

lOE. 

The  cutting  and  removing  of  ice  from 
public  waters  in  large  quantities  annually 
for  shipment  and  sale  for  coamercial  pur- 
poses, whereby  the  natural  level  of  the  wa- 
ters is  materially  reduced,  is  not  included 
within  the  common  right  which  all  persons 
enjoy  to  the  use  of  such  waters,  but  is  an 
artificial  taking  which  may  be  restrained  by 
riparian  owners  if  th^  are  injured  thereby. 
Sanborn  v.  People*!  Ice  Co.  (Minn.)  828 

Notes  and  Buets. 

Ice;  public  right  to  take.  830 

HXEOITIMATE  PERSOK. 

Right  to  Recover  for  Death  of,  see 
Death. 

noTATiOiira. 

See  also  Tbadknahi. 


A  mark,  name,  or  phrase  that  has 
been  so  used  by  a  person  in  connection  with 
his  business  or  articles  of  mendiandise  as  to 
become  identified  therewith  and  indicate  to 
the  public  that  such  articles  emanate  from 
him  cannot  be  used  by  others  so  as  to  lead 
purchasers  to  believe  that  tJie  «iticlaLfQr|„ 
gS  Digilized  by  VjOOy 
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sale  nx«  his,  or  so  as  to  obtain  the  benefit  of 
the  market  he  has  built  up  thereunder.  Ful- 
ler T.  Huff  (C.  C.  A.  2d  C.)  332 

nfpRisomiEira  fob  debt. 

Comioitment  for  Contempt^  bob  Oon- 

TEMPT. 

XKCOUPETEITT  FEB8CMNB. 

A  deed  made  hj  an  insane  person  not 
under  guardianship  la  merely  voidable  and 
paeeea  title  so  that  a  jud^ent  thereafter 
rendered  and  dodceted  against  the  grantor 
will  nob  be  a  specific  lien  on  the  pr(^)erty  un- 
til the  conveyance  be  actually  avoided. 
French  Lumbering  Co.  v.  Theriault  (Wis.) 

910 

nfDEPENDEHT  OOHTBACTOIL 

NoTU  um  Bmars. 

Independent  contractors;  liability  for  neg- 
ligence. 242 

IKDIGTBCENT. 

Prosecution  on  InformaUon,  see  Corsii- 

TUTiOKAL  Law,  S,  12. 
Sale  of  Dead  Bodr,  aee  Oobpse. 
Information  in  Place  of  Indicbnent 

Grand  Jury,  see  Grajto  Jubt. 
See  also   Co:t8TITCT10RAL  Law,  12, 

Nonas  ASD  Briefs. 

1.  An  information  charging  defendants 
with  maintaining  a  nuisance  hj  owning  and 
maintaining  a  dam  over  which  they  had 
failed  to  construct  a  fishway  is  sufficient  un- 
der Iowa  Acts  17tb  Oen.  Aasem.  cha^.  188, 
}S  1)  2,  to  give  jurisdiction  of  the  crime  of 
maintaining  a  nuisance,  although  the  main- 
tenance of  the  dam  without  the  flahw&y  is, 
by  II  I)  3,  made  punishable  by  a  fine,  since 
I  2  dedarea  such  dam  a  nuisance,  as  the  in- 
tent of  the  act  was  not  only  to  punish  for 
past  derelictions,  but  to  ranedy  matters  for 
the  future.  Stato  ex  rel.  Remlmr  v.  Meek 
(Iowa)  414 

2.  An  indictment  for  attonpting  to  make 
an  unlawful  sale  of  the  dead  body  of  a  hu- 
man being  is  not  bad  for  dupliei^  on  tlw 
ground  that  it  charges  three  separate  offen- 
ses merely  because  it  recites  a  mere  narra- 
tive of  fads  leading  up  to  the  offense,  in- 
eluding  statements  that  the  acoueed  failed 
to  buiy  the  body  and  that  they  conspired,  not 
to  bury,  but  to  sell,  it.  Thompson  v-  State 
<T^n.)  883 

3.  Several  misdemeanors  of  the  same 
kind  may  be  set  forth  in  as  many  counts  of 
an  information  without  requiring  the  prose- 
mtor  to  eleet  on  which  eount  he  will  pro- 
eaed.   Uttie  t.  SUte  (Neb.)  717 

fWEBBIATES. 

Classillcation  of  Counties  in  Statute 
Providing  Public  Treatment,  see 
Constitutional  Law,  6. 

nfFAlTTS. 

Contract  as  to  Custody,  eee  CONTRAcra, 
2. 

Presumption  as  to  Custody,  see  Evi- 
DENCX,  6. 

Duty  to  Protect,  see  Railboads. 
61  L.  R.  A. 


1.  Children  about  t^i  and  thirteen  year* 
of  age  respectively  should  be  given  to  the- 
custody  of  their  father,  as  against  maternal 
aunte  who  claim  them  under  a  dispositioa- 
mode  by  their  mother  on  her  deathbed., 
where  the  father,  although  he  has  allowed 
them  to  live  for  years  with  their  maternal 
grandmother  until  her  death,  has  contrib- 
uted about  t5»000  to  their  support,  and  is 
not  only  of  good  moral  diaracter,  but  of  bet- 
ter financial  condition  and  prospecte  than 
the  aunte  or  their  husbands,  and  with  him 
tha  children  "will  be  tog^rther,  while  with 
the  aunts  they  live  in  separate  residences  in 
the  same  inclosure,  and  are  liable  to  be  sepa- 
rated if  their  aunte  should  move  to  other 
premises.    Hibbette  v.  Bains  (Miss.)  83& 

2.  A  father  cannot  be  deemed  to  have- 
abiuidonod  his  children  so  as  to  lose  the  right 
to  claim  their  custody,  by  allowiiw  them  for 
years  to  remain  in  the  costo^  of  their  nm- 
tenial  grandmother  in  aeoordanoe  with  an 
arrangement  made  by  their  mother  on  her 
dttathbed,  where  he  continues  to  make  re- 
mittances to  them  from  time  to  time,, 
amounting  in  the  aggregate  to  about  $5,000' 
in  the  course  of  about  ten  years.  Id. 

HfFOBMATIOK. 

See  IiTDioiMEirT,  etc 

INFBIK6EMENT. 

See  Dauaoss,  10,  11. 

IMJUMOTIOK. 

Joint  Action  1^  Riparian  VrtvpiMmi^ 

we  AonoN  or  Suit,  8. 
Compellii^   Dissolution,   see  MairnA- 

uus,  5. 

As  to  Waters,  see  Waters,  2,  3,  9. 

1.  An  injimcUm  is  the  proper  remedy  to 
protect  a  person's  stending  in  the  communi- 
ty  and  prevent  an  injury,  for  which  there  is 
no  adequate  resnedy  at  law,  by  an  attempt 
of  a  tribunal  witliout  jurisdiction  to  expel 
him  from  a  church.  Uatfleld  v.  DeLong 
(Ind.)  751 

2.  Members  of  a  labor  union  are  entitled 
to  an  iujunction  restraining  the  members  of 
another  union  from  which  they  have  with- 
drawn from  doing  aeto  in  pursuance  of  a 
conspiracy  to  compd  their  reinstateinent,  by 
appeals  to  their  employers  to  induce  them  to- 
rejoin  and  to  discharge  them  in  ease  9t  re- 
fusal, accompanied  by  threate  intimating 
resulte  detrimental  to  the  employer's  busi- 
ness and  property  in  case  of  failure  to  com- 
ply, coercive  in  effect  upon  the  will,  although 
th^  committed  no  acte  of  per8<»ial  Tioleiioe> 
or  physieal  injury  to  property,  where  eom- 
plainants  have  been  injured  hy  such  acts,, 
and  there  is  reason  to  believe  that  further 
proceedings  of  th<!  same  kind  are  contem- 
plated which  will  result  in  still  more  Injury- 
to  them.   Plant  v.  Woods  (Mass.)  SS^ 

S.  A  municipality,  as  the  representati^-e^ 
of  the  public,  may  sue  to  abate  or  prevent  m 
nuisance  upon  puUie  property  within  it» 
limito.  Coast  Co.  T.  Earing  Lake  (N.  J. 
Err.  ft  App.)  ^  ,  65r 
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4.  An  encroacTinient  of  a  bulling  upon  a 
space  reserved  for  a  courtyard  in  a  plat  of 
dty  lota  will  not  be  prevented  by  injunction, 
when  all  others  who  have  constructed  build* 
Ings  on  the  same  side  of  the  blo<^  have  en- 
croached on  such  apace  though  to  a  less  ex- 
tent, and  without  any  attempted  hindrance 
on  the  part  of  the  complainants,  while  it 
seems  clear  that  the  character  of  the  prop- 
erty is  somewhat  changed,  and  it  is  being 
used  to  a  large  extent  for  business  purposen, 
even  if  the  complainants'  lots  are  still 
vacant.   Bwertsen  T.  Gerstenberg  (lU.)  310 

6.  Hie  limit  of  mcroachment  previously 
made  by  other  buildings  on  a  space  reeerved 
for  courtyards  on  a  common  plat  will  not 
be  taken  as  the  limit  beyond  which  a  new 
building  will  be  prevented  from  extending 
upon  such  space,  where  there  has  beoi  no 
uniform  limitation  adopted  or  acquiesced  in 
in  lieu  of  that  originafly  fixed  by  the  plat, 
white,  by  general  consent  or  acquiescence, 
that  has  been  so  far  abandoned  and  the  ro- 
served  apace  so  far  appropriated  to  other 
uses,  as  to  make  it  ineqiutable  to  enforce  the 
restriction  by  injunction  against  the  owner 
of  tbe  new  butldlngs.  Id. 

6.  An  injunction  is  the  proper  remedy  to 
prevent  a  city  from  taking  possession  of  an 
embankment  made  on  ita  land  for  railroad 
purposes  by  one  having  a  lease  for  ninety- 
nine  years,  and  converting  it  into  a  public 
highway.    Lowery  v.  Pekin  (111.)  301 

7.  Tlie  lowering  of  the  level  of  a  lake 
about  14  of  an  inch  annually  by  cutting  ice 
therefrom  for  market  may  be  a  damage  to 
a  riparian  owner  of  sncb  a  substantial  char- 
ter OB  entitles  him  to  restrain  the  taking. 
Sanborn  v.  People's  Ice  Co.  (Minn.)  829 

8.  A  material  injury  which  necessarily 
results  to  a  lower  riparian  owner  from  the 
conduct  of  the  business  of  an  upper  riparian 
proprietor  will  be  restrained  by  a  court  of 
equity  on  account  of  the  inadequacy  of  the 
remedy  at  law  and  in  order  to  prevent  a 
mulliiilicity  of  suits.  Strobel  t.  Kerr  Salt 
Co.  (N.  Y.)  687 

9.  An  injunction  against  tbe  publication 
of  letters  by  producing  them  in  evidence 
will  not  be  granted,  in  fnvor  of  one  by  whom 
and  to  whom  they  were  written  against  a 
person  who  has  them  in  possession  and  in- 
tends to  use  tliem  as  evidence  in  the  prose- 
cution of  a  joint  information  against  the 
writers  of  the  letters  for  adultery,  although 
the  letters  were  obtained  by  a  breach  of  trust 
on  the  part  of  one  to  whom  they  were  deliv- 
ered by  the  complainant  with  instructions 
to  burn  them.    Barrett  v.  Fish  (Vt.)  754 

10.  An  injunction  to  prevent  tbe  threat- 
ened sale  by  a  tax  collector  on  an  execution 
cannot  be  granted  where  there  is  a  remedy 
by  interposition  of  a  claim  under  Ga.  Pol. 
Code,  S  890.  itacine  Iron  Co.  t.  McCom- 
mons  (Ga.)  134 

11.  An  aetlm  ag^nat  the  oflBcer  guilty  of 
the  fraud  is  not  an  adequate  remedy  at  law, 
i^icb  will  prevent  a  court  of  equity  from  en- 
tertaining a  bill  to  restrain  the  enforcement 
«f  a  judgment  obtained  through  the  fraud  id 
SI  U  B.  A. 


the  ofBcn*  charged  with  the  service  of  the 
writ.    Dowell  V.  Goodwin  (B.  I.)  873 

12.  A  bill  in  equity  will  lie  to  enjoin  an 
action  at  law  on  a  judgment  obtained  by  tbe 
fraud  ni  the  officer  charged  with  the  service 
of  the  writ  in  the  original  action,  where  tbe 
return  of  the  ofHoer  showed  a  full  and  reffa- 
lar  service  of  the  writ.  Id. 

13.  While  a  court  of  equity  will  not,  as  a 
rule,  correct  irregularities  in  municipal  pro- 
cedure, it  will  nevertheless  restrain  an  ir- 
regular proceeding  if  it  threatens  irrepara- 
ble injury.  Coast  Co.  v.  Spring  Lake  (N. 
J.  Err.  A  App.)  667 

14.  Th«  threatened  action  of  a  borough 
council,  which  is  irr^ular  and  will  cause  an 
injury  that  is  irrepanibls  tearing  down  a 
builiung  aa  an  alleged  nmsance  when  tlu 
nidsanoe  ia  not  sneh  a  municipal  oiBoer 
can  abate  at  oommon  law,  will  be  rastrained 
hy  injunction.  Ji, 

N0TS8  AND  BrDCFS. 

Injunction;  extent  of  injury  as  affecting 
right.  689 

Preliminary;  taxpayers'  right;  irrepara- 
ble injury;  court's  diecretion.  72 

By  toi^yer  to  restrain  misapplication  or 
payment  of  illegal  contract.  836 

Against  continuing  trespass;  inadeq\iacy 
oi  1^1  remedy;  to  prevent  ocqniremant  « 
imecriptive  title.  804 

Bt  riparian  owner  against  taking  ioe  from 
lake.  830 

As  to  highway;  to  prevMt  acquirement  of 
easement.  304 

Bight  of  a  munidpalii^  to  ipaintain  suit 
to  ei^oin  or  abate  a  public  nuisance.  667 

Against  documentary  evidence.  7S4 

Kestraining  violation  of  building  restrie- 
tim;  diange  of  environmoit.  810 

To  rasttftin  infringement  of  tradename. 

332 

Against  conspiracy;  continuing  and  per- 
manent private  nuisance;  breach  m  oootnot. 

840 

Against  publication  of  letters  1^  pnblio 
offioer.  707 

Relief  by,  sgainst  judgmeot  prooured  by 
fraud.  873 

To  restrain  enforeement  of  ordinance  re- 
quiring lieeme  lee.  898 

I>isB<dution  on  bond  whera  injury  repar- 
able. 7S 

INSOI.VEHOT. 

Prooeeds  of  Life  Insuraaoe,  see  fifstn- 
And,  7. 

1.  Creditors  for  whose  bmefit  the  debtor 
has  made  an  aasignment  of  all  his  property 
are  entitled,  at  all  reasonable  times  and  in 
all  reasonable  ways,  to  be  informed  of  tbe 
progress  of  afTairs  and  the  state  of  the  busi- 
ness. State  ex  reL  Fourth  Nat,  Bank  v. 
Johnson  (Wis.)  88 

2.  Any  creditor  for  whose  benefit  a  debtor 
baa  made  a  general  anlgnment  of  his  pro^ 
erty  may  demand  tlut  the  assignee  rat 
and  file  an  aooonnt  answering 
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menls  of  the  itatute,  befor*  lie  in  requh-ed 
to  make  special  objection  to  any  particular 
items  of  such  account.  Id. 

3.  A  trial  judee  has  no  discretionary 
power  to  deny  creditors  (or  whose  benefit  a 
general  assignment  has  been  made  the  right 
to  an  account  by,  and  exuninaUon  of,  the 
assignee,  git-en  by  statute^  whieh  ia  beyond 
the  control  of  mandamus.  Id. 

XHSURANCE. 
Asents. 

1.  A  stipulation  in  a  contract  between  a 
general  insurance  a^ent  and  a  person  em- 
ployed to  solicit  insurance  and  collect  pre- 
miums  for  Uie  company,  tiiat  he  shall  not  be 
the  agent  of  the  company,  but  only  of  the 
general  agent  with  whom  he  nuUccs  tiie  con- 
tract. Is  Ineffectual  to  relieve  the  company 
from  liability  for  the  arte  of  such  i^nt 
within  the  scope  of  his  employment.  HaJl 
T.  Union  C.  L.  Ins.  Co.  (Wash.)  288 
Oonstmotloo. 

2.  The  terms  of  an  insurance  policy  will 
be  construed  most  stronglpr  against  the  com- 
pany, since  the  language  is  ^at  of  the  com- 
pany and  the  policy  has  been  earefully  pre- 
pared and  worded  in  its  favor.  Connecticut 
Fire  Ins.  Co.  t.  Jeary  (Neb.)  608 

8.  ForfdtiHV  clauses  in  poliues  of  insur- 
ance are  looked  upcu  with  ill  favor  by  the 
courts,  and  will  be  enforced  only  when  the 
strict  letter  uf  the  contract  requires  it.  Id. 
OandltioBs  mnd  warranties. 

See  also  infra.  Cause  of  deatht  De- 
feases. 

4.  No  forfeiture  of  a  policy  of  fire  insur- 
ance is  made  1^  failure  to  keep  the  inventory 
and  books  of  acoount  in  a  fireprocrf  safe, 
where  the  policy  stipulates  that  the  assured 
shall  take  an  inventory  at  least  once  a  year, 
"and''  shall  keep  bo(^  of  account  correctly 
detailing  the  purchases  and  saJes  of  stock, 
"and"  shall  keep  all  inventories  and  books 
locked  in  a  fireproof  safe,  or  other  place  se- 
cure from  fire  in  the  insured  building,  and 
provides  that  "failure  to  observe  the  above 
conditions  shall  work  a  forfeiture"  of  all 
eiaims  under  the  ixdicy,  since,  upon  a  strict 
conBtruction  of  the  language^  a  failure  to 
perform,  not  one,  but  all,  the  conditions  is 
required  to  work  a  forfeiture.  Connecticut 
Fire  Ins.  Co.  t.  Jeary  (Neb.)  608 

5.  A  cerUGcate  of  a  benevolent  order  pro* 
Tiding  that  it  shall  be  void  if  tlie  member 
die  by  his  own  hand,  unless  he  is  insane, 
though  made  on  an  application  stating  that 
it  is  subject  to  all  the  provisions  of  Uie  con- 
stitution, is  not  controlled  by  a  constitu- 
tional provision  that  there  shall  be  a  condi- 
tion in  every  certificate  making  it  void  if 
the  member  die  by  his  own  hand  "whether 
sane  or  insane,"  since  this  is  not  a  general 
provision  of  the  oMUtitution  or  1^-laws  mak- 
fang  all  certificates  void  if  the  insured  diall 
commit  suicide,  but  specifically  relates  to 
those  certificatee  M  which  that  condition 
shall  be  made  a  part,  or,  if  it  is  a  general 
pnnision,  it  will  not  apply  as  against  one 
who  was  misled  by  the  failure  of  the  aSaw 
61  L.  R.  A. 


to  insert  the  oonditicn  In  his  contracL 
Sovereign  Camp,  W.  O.  W.  v.  Fra^y  (Xex.) 

888 

Csvae  of  death. 

See  also  tn/m.  Defeases. 
8.  A  stipulation  against  liability  for  d-dith 
from  suicide,  saoe  or  insane,  does  not  dei'eat 
retM)very  on  a  pcrficy  of  insurance,  although 
the  insured  died  fnmi  an  overdose  of  mor- 
phine,  taken  by  himself,  where  the  compaay 
fails  to  establish  by  a  preponderanoe  of  the 
evidence  that  the  self-destruction  was  inten- 
Uonal.    Brown  t.  Sun  Life  Ins.  Co.  (Tenn.) 

£52 

laterest  1a  proceeds. 

7.  The  proceeds  of  a  life  insuranoe  policy 
which  is  taken  out  by  an  insolvent  for  the 
benefit  of  his  parents  as  a  mere  g^ft  to  them 
will  be  subjected  to  the  claims  of  his  credi- 
tors, where  he  created  a  valid  liability 
against  himself  or  his  estate  by  giving  a 
check  for  a  part  of  the  premium,  which  is 
held  as  an  existing  obligation  at  the  time  <^ 
his  death,  although  no  part  of  the  pre- 
mium is  artuaJly  paid  by  him  or  out 
of  his  property,  and  the  chedc  Is  never  pre- 
sented against  his  estate^  but  is  paid  gratu- 
itously by  his  administrator  oat  of  the  let- 
ter's own  funds,   Lehman  t.  Gunn  (Ala.) 

112 

Defenses. 

8.  The  murder  of  the  insured  by  the  bene- 
ficiary forfeits  the  rights,  not  only  of  the  ben- 
eficiary, but  of  her  assignee.  Schmidt  v. 
Northern  Life  Aaso.  (Iowa)  141 

0.  Children  of  a  beneficiary  who  murders 
the  insured  cannot,  because  she  thus  for- 
feits her  rights  to  the  insurance,  claim  it  as 
her  h^rs,  under  a  certificate  payable  to  her. 
her  heirs,  or  1^1  representatives.  Id. 

10.  Liability  on  a  benefit  certificate  is  not 
defeated  because  the  beneficiary's  rights  are 
forfeited  by  causing  the  death  of  the  insured, 
but  the  certificate  may  be  enforced  by  the 
letter's  administrator  for  the  benefit  of  his 
estate  on  the  ground  of  a  resulting  trust 
created  in  favor  of  the  estate  by  the  forfeit- 
ure of  the  ri^ts  oi  the  beneficiary  named. 

Id. 

Suit. 

11.  Delay  in  bringing  action  for  life  insur- 
ance until  after  the  expiration  of  the  year 
within  which  the  poUqr  requires  it  to  be 
brought  does  not  defeat  the  action,  when  the 
delay  was  caused  by  representations  of  the 
general  agent  of  the  company  that  it  would 
he  better  to  delay  until  the  return  to  the 
state  of  an  agent  to  whom  the  premiums 
were  alleged  to  have  been  paid,  and  that,  if 
it  was  found  that  they  were  so  paid,  the 
policy  would  be  paid  without  suit.  Hall  r. 
Union  a  L.  Ins.  Co.  (Wash.)  288 

Notes  akd  Briefs. 

Ittsnranoe;  anthority  of  agents  and  offi- 
cers of  benevolent  society;  waivw  of  by- 
laws.  899 

Confiict  between  by-laws  and  certificate. 

899 

Waiver  of  oonditions  hT  I  ^  ^ 
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Effect  M  nnantliorised  atatemott  by  agent. 

280 

Waiver  of  linitalion  of  actiona  fay  aets  of 
Inaurar.  289 
InsnraUa  intereat  in  Ufa:  aappoaed  wife. 

788 

Gift  of  Ufa  insmanee  pcdiey;  righta  of 
«raditora  to  proceeda.  113 

Bights  in  proceeda;  incapacity  of  bena- 
fldaiy;  admiaiBtrator  of  inaurad.  142 

Condition!  against  auidde;  liability  in 
ease  of.  254 

Condition  in  fire  policy  aa  to  keeping,  pro- 
ducing and  preserving  books  and  papers: — 
(I,)  Keeping  books  and  Touchers;  (a)  va- 
lidity of  clause;  (b)  condition  precedent 
and  warranty;  (o)  compliance  witn  policy; 
(d)  waiver;  (II-)  Production  of  boolts  and 
papers:  (a)  validity  of  clause;  (b)  condi- 
ticni  precedent;  (o)  complianca  with  poli(7 
by  insured:  (1)  aubstantial  and  reasonable 
eomplianoe;  (2)  procuring  vouchers  from 
third  parties;  (3)  time,  place,  and  manner 
of  examinntion;  (4)  demand;  (5)  destruc- 
tion or  loss  of  books  and  vouchers;  (d) 
waiver:  (1)  generally;  (2)  failure  to  act, 
or  delay ;  (III.)  keeping  books  and  vouchers 
in  a  safe,  or  safe  place:  (a)  validity  of 
clause;  (b)  condition  precedent  and  war- 
ranty: (o)  compliance;  (d)  waiver;  (IV.) 
Mummary.  668 

niTBWT. 

Aa  to  Adulteration  of  l^lk,  see  Food. 

XNTEUlf AI<  BEVEMUE. 

The  omission  of  a  revenue  stamp  re- 
quired by  act  of  Congress  of  June  13,  1808, 
1^  mere  inadvertence,  from  an  assignment 
of  a  mortgage,  does  not  make  the  assignment 
void  or  defeat  the  title  of  a  purchaser  on 
foreclosure,  where  the  necessary  stamps  are 
affixed  and  canceled  by  an  internal  revenue 
collector  after  the  sale.  Winsert  v.  Zeigler 
(Md.)  310 
Notes  and  BBncn. 

Internal  revenue;  effect  of  omfsaion  of 
atamp  from  document.  816 

IXTEBVENTIOir. 

Aa  to  Funds  in  Court,  see  Montt  ik 

CODBT. 

nrroxicATiiTG  uquors. 

Recovery  Back  of  License,  see  Assump- 
sit, 2. 

License  as  Property  see  BAifKRUPTcr,  2. 
Nonuniformity  of  License,  aee  Conbti- 
TDTioRAL  Law,  », 

JOINT  UABUJTT. 
For  Tort,  aee  Tobts. 

JOVBRAXS. 

NoTBS  am  Bbiefs. 

Jonmals  of  legislature ;  what  eonatitates. 

SBd 

SI  U  R.  A. 


JVSOIIEHT. 

Restraining  Enforcement,  see  Ittjtjito- 
TION,  11,  12. 

1.  An  acquittal  on  the  charge  of  maintain- 
ing a  nuisance  by  a  dam  without  a  flshway, 
on  the  ground  that  defendants  have  a  con- 
tract right  to  maintain  it,  ia  m  judicata  in 
a  snbaequent  auit  to  aba^  aneh  dam  aa  a 
nuiaance.  State  ex  rel.  Rantof  v.  Ueek 
(Iowa)  414 

5.  An  acquittal  in  a  criminal  action  is  a 
bar  to  a  subsequent  civil  action  to  secure  a 
forfeiture  which  would  have  been  part  of  the 
penalty  to  be  Impoaed  in  the  criminal  pro- 
ceeding. Id. 

3.  A  deed  in  fraud  of  the  grantor's  ored* 
itora  nevertheless  passes  title,  ao  that  a 
judgment  thereafter  rendered  on  a  precedent 
(Mit  and  duly  docketed  does  not  become  a 
spedtlc  lien  <m  the  land  under  Wis.  Kev. 
Stat,  fi  2902,  but  the  remedy  of  the  judgment 
creditor  is  by  a  suit  in  equity.  French 
Lumbering  Co.  v.  Theriault  (Wis.)  910 

4.  Probate  of  a  will  granted  under  statu* 
tory  authority  by  a  tribunal  of  one  country 
upon  the  estate  located  there  of  one  who 
died  its  citizen  in  another  country  will  be 
binding  upon  the  courts  of  the  latter  coun- 
try, and  the  liability  of  the  executrix  must 
be  tested  by  the  law  of  the  former.  New- 
oomb  V.  Kewoomb  (^.)  410 

6.  Property  located  in  one  oonntcy  and 
covered  by  a  will  entitled  to  probate  there 
for  the  purpose  of  disposing  of  such  prop- 
erty cannot,  after  such  probate,  be  the  sui>- 
ject  of  litigation  or  adjudication  In  the 
courts  of  another  country  where  the  testa- 
tor waa  domieiled  at  the  time  «f  hia  death. 

Id. 

Notes  and  BBnn. 
See  also  Injunction. 

Judgment;  lien  of,  on  proper^  fraudu- 
lently transferred.  911 

Of  foreign  probate  oourt;  effect;  collat- 
eral attaciL  419 

Ret  judicata.  98 

Finality  of  decree  or  judgment.  95 

J1TDI0IAI.  SAUL 

Purchaser  at,  Subject  to  Prim  Vendor's 

Rights,  see  Estoppel,  2. 
See  also  Estoppel,  Notes  and  Bbiets. 

JU8TI0E  OF  THE  PEACE. 

The  offense  of  maintaining  a  nuisance 
by  a  dam  without  a  flshway  is  not  beyond 
the  jurisdiction  of  a  justice  of  the  peace,  al- 
though by  Iowa  Code  1873,  5  4092,  a  fine  of 
1,000  may  be  imposed  for  maintaining  a 
nuisance  "where  no  other  punishment  there- 
for is  specially  provided,"  since  a  special 
penalty  which  a  juftUce  may  lawfully  impose 
IS  provided  for  this  particular  offense  1^ 
Iowa  Acta  17th  Oen'.  Aasem.  chap.  188,  9  3. 
State  ex  rel.  Reml^  v.  Medc  (Iowa)  414 

I.ABOB  UNIOKS. 

Restraining  Compulsory  Reinstatement 
in,  see  Injunotioh,  2.   ^  i 
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LunXLOBD  AKD  TKXAMT— LlMITATIOH  OW  AOTIOHI. 


B^gulalion  Requiring  UniMi  Work,  lee 

McniOrPAL  COIFtnATIONB,  8. 

Nom  AifD  Bbibb. 
See  aUo  Conbpikact. 

Labor  nntons;  ordinaneM  requiring  vork 
by.  336 

UUTDIiOBD  Ain>  TEXTAXT. 

1.  A  person  who  has  the  privilege  of  en- 
tering upon  land  merely  for  the  purpose  of 
quanyinff  rock  and  working  it  up  into  mar- 
ketable shape,  aad  w1k>m  payments  for  tho 
use  of  the  land  are  in  the  nattin  ci  "stump- 
age,"  being  determined  bj  quantity  of 
paving  blfKlci  f)btatnad,  is  a  licensee,  and  not 
a  tenants  llodcport  r.  Roekport  Oranite  Co. 
(Mass.)  770 

8.  Defects  in  the  condition  of  leased  prem- 
itflB,  such  as  a  defective  balustrade  on  a 
porch,  where  the  landlord  baa  not  reserved 
any  part  of  the  premiBes,  do  not  render  the 
landlord  liable  to  a  subtenant  who  leases 
fr(MU  the  original  lessee,  for  injury  received 
1^  the  subtenant's  child  on  account  of  such 
defect, — esueeiallj  when  it  does  not  appear 
that  the  defect  existed  at  the  time  of  the 
original  lease.  Smith  v.  State  Use  of  Walsh 
(m,)  772 
Notes  aitd  Buoa. 

Landlord  and  tenant;  liahili^  for  dam- 
ages to  tenant  tmm  condition  of  premises. 

772 

Liability  of  landlord  to  third  person  for 
-condition  of  premises.  772,  779 

XABCENT. 

Presumption  as  to,  see  EtzdbkoIi  No«b 
Aim  Bbikfs. 

Effects  of  Interpolation,  see  Statdtks, 
2. 

Tho  bound  and  permanent  record  filed 
with  the  secretary  of  state  as  the  journal  of 
the  house  of  representatives,  ana  not  the 
bundle  of  papers  from  which  this  was  made 
up,  is  the  "journal"  which,  under  Ala.  Oonst. 
art.  4,  S  22,  and  other  sections,  must  contain 
the  required  entry  of  proceedings  in  the  en- 
aetmsit  of  statutes.  Montgomery  Beer- 
BotUing  Works  t.  Oaston  (Ala.)  S90 

Notes  Aif  d  Bbibts. 

Ijcgidlative  journals;  what  constitutes. 

398 

UOI8I.ATU&E. 

Notes  ahd  Bsun. 

Legislature;  interference  with  ezerrise  of 
discretion.  230 

ItETTEBS. 

,      Beatraining  Use  as  Evidence,  see  ly- 
ranonoN,  9,  Nqtes  and  Bbufs. 

XJBEI.  AND  SLANDER. 

By  Bank,  see  Limitation  of  Actions, 

1.  A  circular  charging  that  a  candidate 
n  L.  B.  A. 


for  office  Is  a  diampioB  oi  ssloons,  lawlct»- 
ness,  and  vulgar  tiieatres,  tad  then  adding 

that,  for  reasons  considered  equally  good, 
voters  are  asked  to  vote  against  a  cer- 
tain other  candidate,  is  a  libel  umn  the  lat- 
ter, if  untrue  as  to  h^m.  Eikhoff  t.  Gilbert 
(Mich.)  451 
2.  A  circular  addressed  to  voters,  stating 
generally  and  unqualifiedly  that  a  candidate 
for  re-election  to  the  lemslature  has  duun- 
pioned  measures  opposM  to  the  moral  in- 
terests of  the  community,  -wbai  this  is 
stated  as  a  fact,  and  not  aa  ajnere  opinion 
or  inference  drawn  from  ai^  speeifled  acts, 
is,  when  untm^  libelous  per  se,  and  is  not 
privileged.  Id. 
Notes  and  Bsnm. 

See  also  TftiAX^ 

Ubel  and  slandor;  privilege  of  pnbUeattOK 
concerning  eandidat&  4B1 

LZOENSE. 

Recovery  ot  Fi^rnient,  see  Aannamx, 

2. 

As  Property,  see  Bankrdptot,  8. 
Rule  of  Uniformity  as  to,  see  GoirBrarD- 
TiONAL  Law,  8-10. 

A  license  tax  of  $2S  per  day  on  perscms 

selling  stocks  of  merdiandise  or  parts  tJm«- 
of  at  auction  is  not  authorized  by  general 
provisione  of  law  for  the  regulation  of  busi- 
ness, but  is  authorized  by  a  charter  giving 
power  to  license  businesR  for  the  purposes  en 
regulation  and  revenue,  since  tbts  power  is 
conferred  without  limitation  as  to  the 
amount  of  the  tax.  Stull  t.  De  Mattos 
(Wash.)  B»2 

NOXSS  AND  BBIEEB. 

See  also  OoiucBBOB. 

Idcense;  extent  of  munidpsl  power  as  to; 
of  business.  893 
Of  buuness  or  profession;  uniformity. 

  8»r 

LIFE  TEMANT8. 

JAea  of  Tuc  on  lAnd,  see  Taxes,  4,  S. 

LIMITATIOH  OF  ACTIONS. 

By  Contract,  see  Insurance,  11.  . 

1.  An  action  against  a  bank  for  WTxmg- 
fnlly  refusinff  payment  of  a  check  is  not  aui 
action  fur  Zander  within  the  meaning  of 
Shannon's  ( Tenn. )  Code,  S  4468,  limiting  the 
time  for  bringing  "actions  for  slanderous 
words  spoken."  J.  M.  James  Oo.  t.  Oontt- 
nental  Nat.  Bank  (Tenn.)  £55 

2.  The  use  of  the  proceeds  of  trust 
erty  by  the  trustee  in  his  own  bnsiness 
the  knowledge  and  consent  of  the  oat%U 
trvst,  and  which  are  credited  to  him  sa  a 
debt  on  the  trustee's  boc^s,  slthou^  with 
the  understanding  that  it  is  to  be  paid  wheo 
there  is  a  favorable  opportunity  ror  inTeai- 
ment  and  without  any  technical  revoeatioE 
of  the  indenture  of  trust,  changes  the  tras» 
reliktion  into  one  of  debtor  and  creditor,  si> 
that  when  the  debtor  has  become  financially 
ruined  without  rcpnyment  of  the  money  ar. 
action  therefor  is  subject  to  the  statute 
limitations  f^verning  the  actions  for  debt. 
Treadwell  v.  Xreodwell  (^Ia«s.)        .  190 
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3.  The  BtatuU  of  limitatiotis  commences 
"to  run  on  a  demand  certificate  of  deposit  at 
itm  Axte,  since  such  a  certificate  ii  no  more 
-nor  less  than  a  prconissory  note.  Mereness 
V.  Fir^t  Kat.  Bank  (Iowa)  410 

4.  The  deatii  of  the  depositor  does  not  in- 
terrupt the  running  of  the  statute  of  limita- 
tions  on  a  certificate  of  deposit.  Id. 

5.  Knwvingly  false  representations  by  a 
iMink  amounting  to  a  denial  of  liahility  to 
-the  estate  of  a  decedent,  and  ot  the  fact  that 
there  is  eridenoe  on  ilk  books  erf  a  deposit 
^  him  for  which  a  demand  certificate  had 
tteen  given,  which  was  afterwards  lost,  do 
Dot  interrupt  the  running  of  the  statute  of 
limitations  that  besan  to  run  in  faror  of  the 
■bank  at  the  time  uie  certificate  was  issued. 

Id. 

Notes  and  BniKFa. 

Limitation  of  actions;  as  to  enforcement 
•of  truBt  101 
As  to  »uit  on  insurance  policy ;  when  runs. 

290 

Running  of  statute  against  demand  cer- 
tiflcate  of  dqrasit.  410 

XITEBART  raOPERTT. 

See  Conaiam,  Noteb  aitd  Bsian. 

lOTTEBT. 

A  merchant  who  gires  to  a  designated 
«la88  of  eustomers  an  opportunity  to  secure, 
by  lot  or  chance,  an^  article  of  value  addi- 
tional to  that  for  which  such  customers  have 
mid,  violates  the  provisions  of  Ga.  Pen, 
Code,  §  407,  which  declares  that  no  person 
"fhall  keep,  maintain,  employ,  or  carry  on 
any  lottery  in  this  state,  or  other  scheme  or 
device  for  the  hazarding  of  any  money  or 
valuable  thing."   Meyer  v.  State  (Ga.)  400 

KAJOBITT. 

Of  Voters  for  Constitutional  Amend* 
ment,  see  Constitutionai.  Law,  1. 

MAUCIOUS  ARREST. 

IJatnlity  lor,  see  False  Ihprisonhent, 
1,5. 

MAUOIOITB  PROBECimON. 

Joinder  of  Parties  Defendant,  see  Ac- 
tion OB  Suit,  fl. 

Liability  of  Partnership,  Pabtneb- 
8HIP,  1. 

See  also  ExECtrrras  and  Admhtistba- 
TORS,  Notes  and  Briefs. 

1.  A  prosecution  is  "carried  on"  within 
the  meaning  of  a  statute  giving  a  right  of 
acUon  for  malicious  prosecution,  where,  un- 
der authority  of  a  search  warrant,  the  prem- 
ises of  a  person  are  searched  and  goo^  not 
described  therein  seized  and  such  person  ar- 
rested and  carried  before  a  juatice  on  a 
«harge  of  larceny,  but,  after  the  hearing  has 
been  continued  from  day  tio  day,  and  the  ac- 
cuMd,  in  order  to  obtain  his  liberty,  hati 
been  obliged  to  give  a  bond  for  his  appear- 
ance before  tiie  magistrate,  tiie  prosecutors 
fail  to  produce  any  evidence  and  ask  that  the 
proseouUon  be  diMniased.  Paige  T.  Citizens' 
f»cg.  Co.  (Ga.)  463 
«l  L.  K.  A. 


2.  A  prosecution  is  "ended"  within  the 
meaning  of  Ga.  Civ.  Code,  S  3850,  providing 
that  a  right  of  action  for  malicious  prosecu- 
tion occurs  only  after  the  prosecution  is 
ended,  when  the  prosecutors  announce  that 
they  have  no  evidence  to  offer,  and  procure 
an  order  dismissing  the  warrant  and  dis- 
charging the  accusM  from  custody,  and  no 
further  action  is  ever  taken  thereon.  id. 

MANBASroS. 

1.  Mandamus  to  compel  the  reinstatement 
of  a  case  erroneously  stricken  from  the  dock- 
et may  be  issued  to  a  circuit  court  by  the  au* 
preme  court  of  Missouri  in  the  exercise  of 
the  general  power  of  superintending  control 
granted  to  the  latter  court  by  Mo.  Const, 
art.  6,  S  3,  but  no  order  will  be  made  as  to 
what  decision  the  court  shall  render  as  to 
any  question  involved,  or  as  to  the  course  it 
shall  pursue  in  disposing  of  the  cause.  State 
ex  rel.  Monett  Mill.  Co.  v.  NeviUe  (Mo.)  96 

2.  Appeal  is  not  an  adequate  remedy 
which  will  bar  a  writ  of  mandamus  to  com- 
pel a  trial  court  to  require  a  statutoiy  ac- 
count by  an  assignee  for  creditors,  and  per- 
mit creditors  to  examine  the  transactions  of 
the  assignee,  after  it  has  entered  an  order  re- 
fusing to  do  BO,  where  the  assigned  property 
consists  of  assets  of  a  bank,  and  by  lapse  of 
time  prompt  action  is  necessary  to  prevent 
claims  from  being  barred  by  the  statute  of 
limitations.  Statia  ex  rel.  Fourth  Nat. 
Bank  V.  .Tohnson  (Wis.)  33 

3.  Mandamus  to  compel  the  granting  of  a 
right  bv  the  trial  court  will  not  be  defeated 
by  the  {act  that  that  court  has  entered  an  or- 
der denying  the  riylit,  which  stands  unre- 
versed and  unappealed  from;  and,  if  neces- 
sary to  meet  the  exigencies  of  the  ease,  the 
ancient  writ  will  be  modified  and  enlarged 
in  terms.  Id. 

4.  Mandamus  will  issue,  under  the  power 
of  superintending  control  conferred  upon  the 
supreme  court  1^  Mich.  Comp.  Laws,  S  191, 
to  vacate  a  void  order  1^  the  state  court  Of 
mediation  and  arbitration  granting  a  re- 
hearing in  a  cause  decided  by  it.  Renaud  v. 
State  Court  of  Mediation  and  Arbitration 
(Mich.)  458 

5.  Mandamus  to  compel  the  dissolution, 
as  on  bond  of  an  injunction  issued  at  the  suit 
of  taxpayers,  to  restrain  the  sale  of  a  street- 
railway  franchise  by  a  titf,  will  be  granted 

Uie  Louisiana  supreme  court  In  the  exer- 
cise of  the  general  supervisory  jurisdiction 
over  inferior  courts  given  it  by  the  Louisi- 
ana Constitution  where  the  effect  of  the  in- 
junction is  to  arrest  the  action  of  the  city  of- 
ficers in  a  matter  of  public  concern  within 
the  scope  of  the  authority  conferred  on 
them,  which  is  still  subject  to  legislative  con- 
sideration, and  has  not  yet  reached  such  def- 
inite shape  ae  to  threaten  Injury  to  the 
plaintiffs  in  injunction  or  the  public,  while 
the  injury  to  the  city  may  be  irreparable, 
and  thp  remedy  by  appeal  will  afford  no  re- 
lief. State  ex  rel.  New  Orleans  v.  Judge  of 
Civil  Dist.  Ct.  (La.)  71 

6.  Mandamus  to  compel  the  issuance  of 
election  notices  under  the  NevadiyappoTtiofti 
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rnent  act  of  1801,  instead  of  that  of  1899,  on 
the  ground  that  the  later  act  is  unconstitu- 
Uonal,  must  be  denied  for  the  reason  that  the 
prior  act  is  subject  to  sniMtantiall/  the  same 
oonatitiitional  objections  as  the  later,  while 
there  are  insuperable  obstacles  of  the  same 
character  asainst  acting  under  stili  earlier 
statutes,  and  the  case  is  therefore  within  the 
rule  that  the  court  will  not  pass  upon  a  con- 
stitutional question  unless  it  is  clearly  in- 
volved and  a  decision  thereon  necessary  to  a 
determination  of  the  case,  and  also  that  man- 
damus will  not  be  issued  unless  the  rif^t  to 
be  protected  Is  clear  and  undoubted.  f3tate 
ex  rel.  Winnte  t.  Stoddard  {Nev.)  220 

7.  A  demand  and  refusal  of  a  prmer  con- 
tract  to  supply  news  to  a  newspaper  is  a  nec- 
essary condition  precedent  to  any  writ  of 
mandamus  to  compel  a  press  association  to 
enter  into  such  a  contract.  State  ex  rel. 
Star  Pub.  Co.  v.  Associated  Press  (Mo.) 

151 

8.  A  court  will  not  by  mandamus  compel 
a  press  association  to  enter  into  a  contract 
for  the  supplying  of  news  to  a  newspaper, 
since  a  court  cannot  oranpei  the  making  of 
a  contract  because  the  element  of  the  spe- 
<dftc  act  to  be  performed  is  lacking,  and  for 
the  further  reason  that  a  contraot  of  this 
kind  would  necessarily  involve  and  require 
for  a  long  time  the  exercise  of  judgment, 
eontinuous  supervision,  special  experience, 
and  business  discretion.  Id. 

Notes  and  Bbieib. 

Mandamus;  in  exercise  of  superintending 
control  over  inferior  courts.  33 

To  compel  serviee  by  agen<7  affected  with 
public  interest.  15S 

Absence  of  adequate  remedy.  220 

To  review  expulsion  ol  mecuber  of  general 
committer  674 

MASTER  Aim 

Liability  for  Injuiy  to  Waterworks  Em- 
ployee, see  MTiinczPAL  CoBPORa- 
TION8,  4. 

1.  The  obligation  of  aa  emplt^er  is  funda- 
mentally the  same  towards  an  employee  who 
volunteers  to  assist  at  work  not  within  the 
scope  of  his  employment  as  towards  one  act- 
ing within  such  scope.  Stevens  v.  Chamber- 
lin  (C.  C.  A.  1st  C.)  513 

2.  A  foreman  in  charge  of  the  carpenter 
work  on  a  building  has  no  implied  authority 
to  engage  medicaJ  attendance  for  one  of  his 
men  who  is  injured  while  at  work  by  a  brick 
falling  from  a  scaffold,  so  as  to  render  the 
common  employer  liaUe  for  the  value  of  the 
services.  Gmshaw  t.  J.  N.  Struck  ft  Bro. 
<Ky.)  608 

3.  The  proprietor  of  a  coal  mine  who 
places  a  dan^rous  electric  wire  along  a  pas- 
sageway which  the  miners  are  accustomed 
to  pass  through  durinc  the  noon  hour  for 
the  purpose  of  eating  their  dinners  and  for 
social  intercourse,  with  the  knowledge  of, 
and  vnihout  objection  from,  the  proprietor, 
is  charged  with  the  duty  properly  to  guard 
and  protect  the  wire  or  to  give  notioe  of  the 
danger  to  those  who,  he  may  reasonably  ap- 
51  L.  R.  A. 


prebend,  are  likdv  to  be  broiufat  Into  em 
tact  therewith,   fillswortfa  t.  Metbeney  (C- 
C.  A.  8th  C.)  SS* 

4.  A  coal  miner  going  through  a  paasage- 
during  the  noon  hour  to  another  part  of  tbe- 
mine  to  visit  another  workman  is  not  en- 
gaged in  the  performance  of  the  duties  of 
hijj  employment  so  as  to  brii^  his  use  of 
such  passageway  within  the  rule  that  re- 
quires the  employer  to  provide  a  safe  place 
for  work.  Id. 

5.  The  use  of  barrels  that  had  formerly- 
contained  oil,  alcohol,  turpentine,  benzine^ 
whisky,  and  other  things,  for  the  shipment, 
of  iron,  does  not  render  an  employer  li- 
able for  injury  to  an  employ  explosion 
of  a  barrn  caused  by  lighting  a  match  to- 
read  the  numl>er  <hi  the  barr«,  when  it  ia 
not  shown  that  the  employer  had  any  knowl- 
edge that  there  was  danger  of  such  an  eoc- 
plosion  in  the  use  of  such  barrels.  Purdy 
v.  Westinghouse  Eleetrie  ft  Hfg.  Co.  (Pa.) 

881 

0.  A  servant  who  is  injured  by  being 
caught  by  a  bolt  which  remains  in  a  timber,, 
in  the  work  of  tearing  away  a  portion  of  a 
bridge,  assumes  the  danger  of  the  ne^lig^tce- 
of  his  fellow  servants,  as  well  as  the  appar- 
ent and  probable  risks  of  the  service  in  which 
he  is  engaged.  O'Neil  v.  Great  Northern  Sy. 
Co.  (Minn.)  632 

7.  Tlie  road  master  of  a  railroad  company, 
directing  the  work  of  tearing  away  a  bridge, 
is  not  the  vice-principal  of  the  employer  to 
the  extent  that  his  omission  to  give  a  partic- 
ular warning  of  a  detail  thereof  which  por- 
tends lingers  would  render  the  master  liable 
for  liis  omissions  in  that  respect.  Id. 

8.  A  master  ia  not  liaUe  for  injury  to  an 
employee  caused  by  the  fall  of  a  heat^  east- 
ing which,  in  order  to  remove  ita  na.tnral 
support  for  repairs,  luis  t>een  negligently 
shored  up  by  a  timber  set  on  end,  instead  of 
safe  and  proper  shoring,  although  the  shor- 
ing was  done  by  the  master  mechanic,  who- 
WHS  an  intermediate  officer  in  the  establish- 
ment, having  authwity  to  direct  the  person 
injured  and  some  authority  as  to  bis  employ. 
nient  and  discharge.  Stevens  r.  Chamberhn 
(C.  C.  A.  1st  C.)  613 

Notes  and  Bbiefb. 

See  also  Evidence. 

Master  and  servant}  liability  fcr  medical 
serrioes  rendered  servant  at  request  of  su- 
perior. 669 

Use  of  novel  machinery.  390 

8afc  appliances;  negligence  of  servant  sup- 
plying. 881 

Duty  to  supply  only  reasonably  safe  ap- 
pliances. Si5 

Extent  of  duty  to  supply  safe  places.  S16 

Assumption  of  risk;  contributory  Dili- 
gence. 633 

Sco'pe  of  employment;  aaanmptlon  of  more 
dangerous  duty.  614 

Liability  for  injury  to  semnt  when  not 
in  discharge  of  duty.  969- 

Extent  of  dut^  of  instruction  and  warn- 
ing; auffldency.  617,  SXS 
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.  Wunliig  M  to  dangen  dlMOrerable  bjr 
•ervant.  380 
Idftbility  of  miuiicipality  for  negligence  of 
Mrvuits  manaf^ng  its  private  business.  363 

Notes  aso  Bbiefs. 

Vice-principalship  considered  with  refer- 
ence to  the  superior  rank  of  a  negligent  serv- 
ant:—  (1.)  Mere  inequality  of  rank,  signifi- 
cance of.  Usually  held  not  to  warruit  in- 
ference that  the  superior  servant  is  a  vice- 
principal;  (11.)  doctrine  that  vice-princi- 
palship is  not  deducible  merely  from  the  poa- 
TCSsion  of  a  power  of  control  over  the  in- 
jured servant:  (a)  general  statemeut; 
(&)  rationale  of  the  doctrine;  (c)  qunli- 
flcation  of  the  doctrine  in  cases  where 
an  order  takes  a  servant  outside  the  oricinal 
scope  of  his  emplf^ment;  (d)  power  of  hir- 
ing and  discharging  subordinates,  signifi- 
cance of;  (e)  application  of  the  doctrine  to 
the  various  grades  of  supervising  employees; 
if)  illiiAtralive  cases:  (1)  general  man- 
agers; (2)  employees  in  control  of  railway 
trains;  (3)  supervising  employees  in  rail- 
way yards;  (4)  foreman  of  wrecking  gangs 
on  railways;  (S)  employees  supervising 
track  work  on  railways;  (6)  emplcyeea  su- 
pervising various  kinds  of  oonstruction 
work;  (7)  supervising  employees  in  the  me- 
chanical departments  of  railways  and  other 
concerns;  (8)  foreman  supervising  work  in 
quarries;  (9)  employee  supervising  the 
loading  of  vehicle  elsewhere  than  on  rail- 
ways; (10)  foreman  of  gangs  loading  or  un- 
loading ships;  (11)  supervising  employees 
in  smelting  works;  (12)  employees  super- 
vising farms;  (13)  supervising  employees 
In  manufacturing  establishments;  (14)  su- 
pervising employees  in  mines;  (a)  without 
reference  to  statutes;  (6)  appointed  under 
statutes ;  (15)  subordinate  omcers  of  ships ; 
(16)  commanding  officers  of  ships;  (lU.) 
doctrine  that  all  superior  servants  are  vice- 
principsls  as  regards  their  subordinate:): 
(a)  (general  statement;  (b)  relation  of  the 
supenor-scn>ant  doctrine  to  the  doctrine 
that  the  head  of  a  department  is  a  vice- 
prindpal;  (e)  ratiofialeof  thedoctrine:  (1) 
unequal  knowledge  of  superior  and  subor- 
dinate; (2)  inability  of  master  or  superior 
agents  to  supervise  all  details  of  the  work; 
(3)  obligation  of  servant  to  obey  his  superi- 
or; (4)  duty  to  use  care  in  giving  orders  re- 
garded as  one  of  the  nonassignable  duties  of 
the  master;  (6)  summary;  (d)  what  con- 
stitutes the  exercise  of  owtrol  withic  the 
meaning  of  the  doctrine;  (e)  existence  or 
absence  of  a  power  to  hire  and  dischai^  sub- 
ordinates, significance  of;  {f)  illustrative 
cases:  (1)  general  managing  agents;  (2) 
employees  controlling  the  movements  of 
trains  which  they  do  not  assist  in  operating; 

(3)  employees  in  control  of  railway  trains; 

(4)  supervising  employees  in  railway  yards 
and  depots;  (6)  employees  supervising  the 
loading  of  railway  cars;  (6)  employees  su- 
pervising track  work  on  railways;  (7)  em- 
ployees supervising  various  kinds  of  con- 
st ruction  work;  (8)  foremen  in  the  mechan- 
ical departments  of  railway  companies;  (9) 
cmplf^ees  in  charge  of  machinery ;  (10)  su- 
fil  U  R.  A. 


perviring  emplt^rees  In  manufacturing  eatal^ 
lishments;  (11)  supervising  employees  in 
smelting  works;  (12)  employees  super- 
vising the  moving  of  heavy  articles ; 
(13)  employees  supervising  the  loading- 
of  vessels ;  ( 14)  foremen  in  quarries ; 
(16)  foremen  in  mines;  (16)  omcers  of 
ships;  (IV.)  rdation  of  a  general  manag- 
ing agent  to  his  subordinates:  (a)  introduc- 
tory; ib)  doctrine  that  a  general  manager 
la  a  vice-principal:  (1)  English  and  oolMii- 
al  cases;  (2)  American  cases;  (o)  ratum- 
of  the  doctrine ;  (d)  doctrine  thst  a  gen- 
eral manager  is  not  a  vice-principat :  (1) 
English  and  colonial  cases;  (2)  American 
cases;  (s)  opposing  theories  reviewed ;  (V.) 
relation  of  employees  in  charge  of  depart- 
ments to  their  subordinates:  (a)  general 
statement;  {b)  rattonafe  of  the  maater's  li- 
ability for  the  negligence  of  a  departmental 
manager;  (c)  limits  of  the  doctrine  of  ds- 
partmental  control;  (d)  supervising  em- 
ployees held  to  be  beads  of  departments :  ( 1 ) 
employees  in  the  operating  department  of 
railway  companies ;  ( 2 )  employees  in  charge 
of  railway  trains;  (3)  employees  supervis* 
ing  the  construction  and  maintenance  of  rail- 
way tracks  and  structures;  (4)  supervising, 
employees  in  railway  yards,  depots,  etc.; 
(6)  supervising  employees  in  the  mechani- 
cal departments  of  railways;  (6)  employeea- 
supervising  railway  departments  not  con- 
nected with  transportation;  (7)  supervis- 
ing employees  in  manufacturing  establish- 
ments; (8)  foreman  in  smelting  works;  (9) 
employees  superrising  mining  work;  (10) 
supervising  empl<^ees  under  municipalities; 
(11)  employees  concerned  with  the  loading- 
of  vessels;  (12)  the  commanding  ofllcers  oi 
ships;  (e)  supervising  employees  held  not  to- 
be  heads  of  departments;  (VI.)  for  what 
acts  of  superior  servants  a  master  must  an- 
swer: (a)  no  responsibility  as  to  matters, 
beyond  the  scope  of  the  authority  of  the  su- 
perior servant;  (b)  distinction  between  of- 
ficial and  nonofilcial  acts  of  supervising  em- 
ployees: (1)  generally;  (2)  distinction- 
considered  with  relation  to  the  doctrine  that 
the  nature  of  the  negligent  act  is  the  test  of 
liability;  (o)  breach  of  nondelegable  duties 
by  any  superior  servant,  master  liable  for; 
id)  issuance  of  orders  deemed  to  be  an  of- 
ficial act;  (e)  failure  to  protect  subordi- 
nates from  transitory  dangers  deemed  to  be- 
ofiicial  negligence;  (f)  theory  that  a  vice- 
principal  does  not  represent  the  master  ex- 
cept in  so  far  at  he  is  discharging  some  non- 
delegable da^:  (1)  theory  that  a  vice- 
principal  does  not  act  as  the  master's  repre- 
sentative when  he  engages  in  manual  labor; 
(2)  qualifications  of  this  theory ;  {g)  theo- 
ry that  a  vice-principal  represents  the  mas- 
ter, even  when  ne  participates  in  manual  la- 
Itor;  Ih)  discnauons  oi  the  doctrine  of  tha- 
dual  capadty  of  the  vice-principals:  (1) 
with  reference  to  the  standpoints  of  the- 
courts  which  reject  the  superior-servant  doc- 
trine; (2)  with  reference  to  the  superior- 
servant  doctrine ;  (VII.)  summary  of  the  ef- 
fect of  the  decisions  in  each  jurisdiction  with, 
regard  to  the  relation  of  supervisinj^  em- 
ployees to  their  8ubordinate8t.^(o)  mlro^ 
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ductory , statetnent;  (&)  the  United  King- 
dom; {o)  British  oolonies;  (d)  Federal 
courts;  (e)  state eoorta.  513 

1.  Aqua  curi'it  et  debet  currere  ut  curret-e 
solebat.    Strc/bel  v.  Kerr  Salt  Co.  (N.  Y.) 

687 

2.  Damnum  absque  injuria.  Fuller  v. 
Huff  (C.  C.  A.  2d  C.)  332 

3.  Sjusdem  generis.  State  ex  rel.  Star 
Pub.  Co.  V.  Associated  PrcM  (Mo.)  151 

4.  Noscitur  a  sociis.  Id. 

5.  Nullus  cornmodum  capere  potest  de  in- 

iuria  Eua  propria.  Schmidt  Northern 
Ale  Asso.  (Iowa)  Ul 

6.  Res  ipsa  loquitur.  W<^  T.  Downey 
(N.  Y.)  241 

7.  Sio  utere  tuo  ut  alienum  non  bsdas. 
StTobel  V.  Kerr  Salt  Cow  (N.  Y.)  687 

8.  Stare  dedsis.  et  non  quieta  movere. 
French  LumUa-ing  Co.  v.  llieriault  (Wis.) 

810 

KATOB. 

Liability  for  Judicial  Act  of,  see  Mc- 

NIOIFAX  CoUPOaATIONS,  6. 

3SEOIATION. 

See  Abuitbation,  1-4. 

MILK. 

Prohibition  of  Adulteration,  see  ConSTi- 

TUTioNAX.  Law,  21. 
Intent  as  to  Adulteration,  see  Food. 

Notes  ard  Bbiefb. 

Milk;  adulteration  of;  what  constitutes. 

347 

imrEa. 

Negligence  u  to,  see  Mabtbb  and  Sesv- 
AKT,  8,  4, 

XOHET  TH  0O1TRT. 

Any  person  claiming  an  equitable  or 
legal  interest  in  a  fund  in  the  registry  of  a 
«ourt  ia  entitled  to  intervene  in  that  behalf. 
Fisher  v.  Cushman  (C.  C.  A.  1st  C.)  29S 

XOBTOAOS. 

Omission  of  Bevenue  Stamp,  sea  Iimcs- 
NAL  Revkhue. 

A  change  of  the  color  of  a  horse  which 
mta  correctly  described  in  a  mortgage  when 
it  was  given  as  a  bay  horse,  but  which,  from 
natural  or  unnatural  causes,  became  a  white 
and  sorrel  spotted  horse,  without  any  ap- 
pearance of  bay  whatever,  does  not  defeat 
the  rights  of  the  mortgagee  as  against  a  per- 
son who  purchased  the  horse  after  his  change 
of  color,  without  any  notice  of  the  mortgage. 
Turpin  v.  Cunningham  (N.  C.)  800 

3CUNI0XPAI.  CORPORATIONS. 

Nonuniformity  of  License  Provided  by 
Ordinance,  see  CONaTiTunoKAL 
Law,  fi. 

Intent  of  Council  as  to  License  Tax,  see 

COUBTS.  11. 

Establishment  of  Highways,  see  Hian- 
WATS,  1-4. 
CI  U  R.  A. 


Removal  of  Shade  Trees,  tm  Hiohwats; 

8. 

Injunction  by,  against  Nuisance,  see  IH- 

jUNonon,  3, 

Taking  Railroad  Embankment  for  High- 
way, see  iKJUKcnoN,  6. 

Restraining  Proceeding  by,  see  In  junc- 
tion, 13,  14. 

LiaUlity  for  Condition  of  Prisons,  see 

PBISONS. 

Iden  on  Land  la  FoBsasaiim  of  Life  Ten- 
ant, see  Taxes. 

Liability  for  Ezhansting  Waten,  sec 
Watebs,  9. 

1.  The  fact  that  a  general  statute  tor  tiie 
formation  of  boroughs  has  been  judidally  de- 
clared to  be  unconstitutional  m  an  action 
brought  by  the  attorney  general  to  test  the 
de  jure  existence  of  one  corporation  formed 
under  the  act  cannot,  in  a  collateral  suit,  af- 
fect the  existence  or  powers  of  another  bor- 
ough organized  under  the  same  act.  Coast 
Co.  v.  Spring  Lake  (N.  J.  Err.  A  App.)  6S7 

2.  An  ordinance  providing  that  all  munici- 
pal printing  should  be  given  to  union  print- 
ers IB  void  as  tending  to  encourage  monopoly 
and  defeat  competition,  though  there  may  m 
no  charter  requirement  for  letting  such  con- 
tracte  to  the  lowest  bidders.  Atlanta  v. 
Stein  (Ga.)  335 

3.  The  power  to  regulate  tenpin  alleys, 
given  by  the  general  statutes  to  a  city,  does 
not  authorize  an  ordinance  foihidding  the 
location  ^f  such  alleys  within  the  fire  Tiraits 
of  the  dty,  or  within  100  yards  of  any  pri- 
vate residence  or  business  honse,  where  the 
only  place  wiUiin  the  corporate  limits  and 
outeide  of  the  prohibited  points  at  which 
such  an  alley  could  be  located  would  be  600 
yards  from  the  business  center,  and  in  a  por- 
tion of  the  city  remote  from  any  thorough- 
fare or  public  place,  since  the  power  to  rega- 
late  does  not  include  the  power  to  suppress 
or  prohibit    Ex  parte  Patterson  (Tex.) 

654 

4.  An  injury  to  a  servant  of  a  municipal 
corporation  employed  on  waterwoiks,  by  rea- 
son of  the  n^ligence  of  the  municipal  au- 
thorities in  failing  to  furnish  him  a  reason- 
ably safe  place  to  work,  to  which  he  has  a 
common-law  right  under  his  contract,  gives 
him  a  right  of  action  for  damages,  since  his 
right,  which  is  violated,  is  one  which  con- 
cerns an  individual  onJy,  and  not  one  wliich 
affects  the  whole  community,  or  depends  in 
any  way  upon  ib.B  performance  or  nonper- 
formance of  any  ^blic  duty.  Rhobidaa  v. 
Concord  (N.  H.)  381 

5.  A  city  is  not  liable  for  the  unlawful  act 
of  a  policeman  in  making  an  arrest  without 
just  cause  and  without  a  warrant.  Gray  v. 
GrilVm  (Ga.)  131 

6.  The  judicial  act  <rf  the  mayor  of  a  dtjr 
in  requiring  an  accused  person  to  give  a 
larger  bond  than  the  law  authoriees  will  not 
render  the  city  liable.  Id. 

7.  Water  commissioners  to  whom  a  city 
ordinance  intrusts  the  entire  management 
of  waterworks  are  servants  of  the  city,  and 
not  an  independent  board  for  whose  acta  Um 
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cHy  fa  not  liable,  where  by  N.  H.  Laws  1871, 
<liap.  69,  S  5,  which  authorizes  the  estab- 
Usfament  of  the  waterworks,  the  city  is  given 
full  control,  with  the  right  to  place  than  un- 
4er  the  direeti<m  (rf  a  superintendent  or 
fioard  ^  eommissioners,  whose  powers  and 
duties  may  be  prescribed  by  the  city  council. 
RhoUdas  t.  Concord  (N.  H.)  381 

8.  An  action  for  negHgenoe  of  water  coin- 
■uissionvrB  of  a  city  should  be  brought 
against  the  city,  and  not  against  the  water 
precinct,  which  includea  only  a  portion  of 
the  city,  where  they  are  oflken  <n  the  whole 
«Ity.  Id. 

9.  The  power  oi  a  mnnielpal  officer  to 
abate  a  public  nuisance  without  statutoiy  or 
Judicial  process  stands  upon  tiie  same  foot- 
ing aa  the  power  of  a  citizen.  Coast  Co.  t. 
£ipriug  Lake  <N.  J.  Err.  &  App.)  667 

Notes  and  Buets. 

See  also  Ijiji;!iction;  Lioeitse;  Pbisoks; 
Stbeets. 

Municipal  corporations;  ordinaaoe  affect^ 
ing  business;  unreasonableness.  655 

Unreasonable  or  oppressive  ordinances; 
«reaUon  of  monopoly;  favoring  labor  unions. 

336 

Unreasonableness  of  laws;  void  as  matter 
of  law.  807 

Right  tn  sue  tn  enjoin  or  abate  public  nui- 
sance. 657 

Control  of  trees;  remm'ol  of  trees.  34G 

Damages  from  exercise  of  police  power ; 
protection  of  health;  liability.  30G 

Liability  for  negligent  management  of 
private  business;  waterworks  or  gasworks. 

382 

Extent  of  police  oflicer'e  power;  legislative 
authorization.  199 

Liability  for  torts  of  policemen  and  other 
officers.  131 

jrSOLIOENOE. 

Of  or  Toward  Carrier,  see  Cabbiers. 

Presumption  and  Burden  of  Proof  aa  to 
Injury,  see  Evideaxe,  9,  24. 

Liability  for  Leased  Premises,  see  Land- 
lord AND  Tenant. 

As  to  Master  and  Servant,  see  Masteb 
AND  Servant. 

Liability  for  Injury  to  Waterworks  Em- 
ployee, see   MuxioiPAi,  Cobtora- 

TIONB,  4. 

Sufficiency  of  Pleading,  see  Pleauixo,  7. 
As  to  Railroad  Fire,  sec  Railroads. 
As  Affecting  Liability  on  Warranty,  see 
Sale. 

Question  for  Jury,  see  Trial,  6-8. 
Notes  and  Bbiefs. 
See  also  Cadribbs;  Municipai.  Oobpoba- 

TI0N8. 

As  affecting  recovery  on  warranty  ef  ma- 

<hinp.  781 
Negligence;  liability  of  owner  of  premises 

for  dangerous  condition;  as  to  children.  773 
Liability  of  contractors  for.  242 
Of  railroad  In  setting  Area.  646 

«1  L.  R.  A. 


What  oonstitutes  contributory  negligence ; 
apparent  danger  from  speed  of  car.  632 

NEWSPAPERS. 

As  to  Press  Association,  see  Fbbsb  As* 

SOOIATIOKB. 

NOTICE. 

Of  Transfer  of  Land  imder  B^stration 
Act,  see  Constitutional  Law,  14, 
16. 

Presumption  of,  as  to  Acts  of  Servants, 

see  Evidence,  8. 
Of  Acceptance  of  Guaranty,  see  Guar- 

AKTY. 

Failure  to  Give  to  Railroad,  see  Publio 
Imfbovehentb,  1. 

Notes  axd  Bbiefs. 

Notice;  of  defective  title  by  transfer  of  ne- 
gotiable paper  after  maturity.  4S3 

NUISANCES. 

Abatement  of,  as  Taking  of  Property, 

see  EUINENT  DOUAIN,  7. 

Obstruction  of  Highway  by  Landowner, 

see  Highways,  6. 
By  Establishment  of  Smallpox  Hoeidtal, 

see  Hospitals. 
Jurisdiction  as  to,  see  Jobticb  or  THE 

Peace. 

Abatement  1^  Municipal  Officer,  see  Mu- 
nicipal COBFOKATIONa,  9. 

Notes  and  BsiEra. 

See  also  Injunction. 

Nuisance;  unlicensed  dogs  as;  abatement 
by  destruction.  682 

Condition  of  leased  premises  as;  liability 
for.  773 

OBSTSmiCS. 

Regulation  of  Practice  of  Medicine,  see 
Statutes,  3. 

officebs. 

Liability  for  Arrest  and  Imprisonment, 
see  False  Iupbisonicekt,  S,  4. 

1.  The  appointment  of  some  of  the  mem- 
bers of  a  board  of  dental  examiners  by  the 
Ktate  dental  association  under  the  proviHions 
of  Ind.  Acts  1899,  p.  478,  is  not  void  for  want 
of  authority  in  the  legislature  to  confer  such 
powers  upon  a  private  corporation  since  the 
office  is  not  one  for  which  the  Constitution 
provides,  but  is  within  the  provisions  of  Ind. 
Const,  art.  15,  S  1|  for  the  appointment  of  of- 
fteers  not  othervrise  provid«i  for  in  the  Con- 
stitution, in  such  manner  as  may  be  pre- 
scribed     law.   Ovcrshiner  t.  State  (Ind.) 

748 

2.  The  contention  that  the  legislature  can- 
not bestow  police  powers  upon  a  private  cor- 
poration is  not  valid  as  against  the  appoint- 
ment of  some  of  the  members  of  a  board  of 
dental  examiners  by  the  state  dental  asso- 
ciation in  conformity  to  Ind.  Acts  1899,  p. 
470,08  there  is  no  reason  why  such  an  organ- 
isation of  practising  dentiste  for  the  promo- 
tion of  scientific  knowledge  and  skill  In  their 
profession  should  not  be  as  safe  as  a  reposi* 
toiy  of  such  power  as  an  individnaL  [Id. 

Digiiized  by  VjOOQ  IC 


1004 

Nona  AKD  BBiEn. 
See  also  Politioax.  Pabiuss. 

OfflcerB;  appointment  of,  delegation  of 
power  to  private  corporation.  748 

08TE0PATKT. 

One  who  practiaeB  what  la  known  as  "os- 
teopathy" Ib  a  practitioner  of  medicine  with- 
in the  meaning  of  Keb.  Comp.  Stat.  chap. 
55,  art.  1,  making  it  unlawful  to  practiBe 
medicine  without  having  a  certificate  from 
the  state  board  of  healUi.  Little  v.  State 
{Neb.)  717 

PAKDOK. 

1.  A  pardon  granted  after  conviction  and 
pending  a  hearing  in  the  Bupreme  court,  to 
which  the  ease  was  removed  by  the  defend- 
ant 1^  bill  of  exceplions  before  sentence,  is 
valid  under  Mich.  Conet.  art.  S,  S  11,  provid- 
ing that  the  governor  may  grant  pardone 
after  conviction,  since  the  defendant  admits 
his  guilt  and  waives  the  bill  of  exceptions  by 
his  petition  for,  and  acceptance  of,  the  par- 
don and  asking  to  have  the  record  remanded 
to  the  trial  court  on  the  strength  thereof. 
People  V.  Marsh  (Mich.)  4&1 

2.  Failure  to  make  application  for  a  par- 
don in  the  first  instance  to  the  Michigan 
hoard  of  pardons  does  not  make  a  pardon 
granted      the  ga\'emor  void.  Id. 

3.  The  condition  attached  to  the  granting 
of  a  pardon,  that  the  convicted  person  shall 
pay  to  the  county  a  specified  sum  for  its  re- 
imbursement for  the  expense  incurred  for 
tlie  prosecution,  is  not  unlawful  SO  as  to  ren- 
der the  pardon  invalid.  Id. 

AND  CHILD. 

Action  Iht  Mother  of  Illc^timate  Child, 

see  Drath. 
Custody  of  Children,  see  Infants. 

Notes  and  Bbiefs. 

Parent  and  child;  right  to  custody  of  chil- 
dren; abandonment  of  right.  840 

PABTNEBSHIP. 

Agreement  in  Bestraint  oS  Trade,  see 

COKTSAOrs,  S-6. 
Allegation  as  to  Malicious  ProBecuUon 

by,  Bee  Pleading,  8. 
Liability   for   Malicious   Arrest,  see 

False  iHPBisoKicnfT,  2. 

1.  A  partnership  is  liable  as  such  in  an 
action  f^  maliMons  prosecution,  where  all 
the  members  united  in  instituting  and  car- 
rying on  the  prosecution  for  the  purpose  of 
furthering  the  partnership  interests.  Page 
T.  Citizens'  Bkg.  Co.  (Ga.)  463 

2.  One  partner  cannot  maintain  against 
another  an  action  at  law  while  the  partner- 
)ihip  continues  for  damages  resulting  to  the 
partnership  by  reason  of  the  defendant's 
failure  to  perform  a  duty  imposed  upon  him 
by  a  stipulation  in  the  partnership  agree- 
ment, even  though  the  plaintiff  seeks  to  re- 
eover  only  his  pro  rata  share  oi  the  dama^ 
and  although  the  parteersbip  owes  no  debts 
91L.R.  A. 


to  third  persons,  and  there  may  be  no  other- 
debt  clue  by  either  of  the  partners  to  the- 
other.  Miller  v.  Freeman  (Ga.)  604 
3.  An  accounting  may  be  had  in  equitgr 
by  one  partner  against  the  other,  without  ft- 
final  winding  up  and  dissolution,  in  a  case 
where  the  partnership  has,  by  the  agiee- 
mcnt,  several  years  to  run,  and  where  the 
partnership  articles  contemplate  a  settle- 
ment at  the  end  of  each  seasoik  Id. 

NotES  AMD  BBOFB. 

Partnership;  action  at  law  1^  one  part- 
ner against  another.  604 

Liability  of  partnership  for  torts: — <I.) 
Introductory^  (I1-)  torts  of  partnership  as 
an  entity;  (III.)  torta  oi  individual  mem- 
ber :  (a)  wilful  and  malicious  torts:  (1) 
when  other  members  liable;  (2)  when  other 
members  not  liable;  (&)  trespass  and  tro- 
ver: (1)  trespass;  (2)  trover;  (o)  negli- 
gence: (1)  when  other  members  liable;  (2) 
when  otlier  members  not  liable;  (d)  fraud: 
(I)  general;  (2)  in  purchase  of  property; 
(3)  ill  sale  of  property;  (4)  as  to  trust 
funds:  (a)  when  other  members  liable;  {h) 
when  other  niemlwrs  not  liable;  (6)  for  inr 
dividual  debt  or  benefit;  (0)  estoppel;  («) 
approval  of  other  members — firm  accepting 
benefit;  (f)  other  torts:  (I)  when  other 
members  liable;  (2)  when  other  members 
not  liable;  (IV.)  engaging  in  unlawful  busi- 
ness: (V.)  liability  joint  and  severaJ;  (VI.) 
conclusion.  4G3- 

PATENTS. 

Damages  for  Infringement,  see  Dajca- 
GES,,10,  II,  Notes  axd  Bbiefs. 

PEDDLERS. 

See  CouMEucE,  Notes  and  Bbiefs. 

PBSTHOITBE. 

Depreciation  of  Property  by  Establisli- 
nient  of,  aa  TaKing,  see  Eminbht- 

DOMAIN,  8. 

EstaUishment  of,  as  Nuisance,  see  Hos- 
pitals. 

PKTBIOIANB  AND  SUROEONS.  

Discrimination  as  to,  see  CoNSTiTC- 

TioNAL  Law,  7. 
Liability  for  Services,  MS  Mastee  ahd- 

Servant,  2. 
Practice  of  Osteopathy,  see  Ostbwa- 

THT. 

Scope  of  Statute,  see  Statutes,  3. 

A  physician  must,  in  the  first  instance, 
determine  how  often  he  ought  to  visit  a  pa- 
tient, and,  if  the  party  employing  him  ac- 
cepts his  services,  and  does  not  discharge  him 
or  require  him  to  come  less  frequently,  or  fix 
the  times  when  he  wishes  him  to  attend,  he- 
cannot  afterwards  refuse  to  pay  for  visit* 
on  the  ground  that  they  were  unnecessary. 
Ebner  t.  Mackey  (III.)  298 

Notes  and  Bsufb. 
See  also  Mabiib  and  Servant. 

Physicians;  nhysidan's  right  to  determine 
frequency  of  vmts  to  patieni  SSft 

Digiiized  by  Google 


PuADiira— Pbiscipal  and  Aqbkt. 


1009 


Poorer  of  )<igislature  to  regulate;  what 
-4N>ii8tituteB  practice  of  Dwdicine.  718 

1.  A  public  act  dealing  with  tha  interests 
<3i  the  general  public  need  not  be  pleaded. 
Sanborn  v.  People's  Ice  Co.  (Minn.)  829 

2.  The  objecUon  that  a  court  has  no  juris- 
dicUon  to  review  the  acts  of  church  author- 
ities in  a  matter  purelj^  disciplinary  is  not 
waived  b^  an  answer,  since  the  court  has  no 
jurisdiction  of  the  subject-m&tter  and  an  db- 
jecUon  raised  at  any  time  is  fataL  Travels 

Abbey  (Tenn.)  260 

3.  A  petition  in  an  action  for  conversion 
of  a  chattel,  brought  in  the  name  of  one  who 
had  not  such  possession  as  would  entitle  him 
to  maiutain  the  action,  cannot  be  so 
amended  as  to  proceed  in  the  name  of  the 
plaintiff  for  the  use  of  the  real  owner.  Mit- 
chell V.  Georgia  ft  A.  Ry.  (Ga.)  622 

4.  Failure  to  allege  special  damages  is  not 
fatal  to  a  complaint  for  wrongfm  refusal 
to  honor  a  check,  where  it  is  averred  that 
plaintiff  is  a  trader.  J.  M.  James  Co.  v. 
Continental  Nat.  Banlc  (Tenn.)  255 

6.  Failure  to  aver  that  a  bank  did  not 
have  a  lien  on  a  deposit  which  it  refused  to 
apply  in  payment  of  a  check  is  not  fatal  to 
a  declaration  against  it  for  such  refusal, 
since  the  lien,  if  any  existed,  was  a  matter 
-of  defense  to  be  brought  forward  by  plea. 

Id. 

6.  An  allegation  that  a  newspaper  is 
ready  to  enter  into  "a  proper  contract" 
with  a  press  association  is  too  vague  and 
indefinite  to  base  thereon  the  judgment  of  a 
court  for  the  making  of  »uch  a  contract. 
State  ex  rel.  Star  :^b.  Co.  v.  Associated 
Press  (Mo.)  I5l 

7.  A  complaint  alleging  that  a  railroad 
company  unlawfully  and  negligently  failed 
to  fimce  its  right  of  way  or  any  portion 
thereof  in  a  vifiagc^  and  that  a  child  went 
npcm  the  right  of  way  and  was  humed  by 
fire  thereon,  is  not  sufficient  to  allege  that 
the  child  entered  at  any  ^oint  that  was  un- 
fenced  or  at  any  point  which  might  lawfully 
have  been  protected  by  fence.  Ericicson  v. 
-Great  Northern  R.  Co.  (Minn.)  646 

8.  In  an  action  against  a  partnership  for 
malicious  prosecution,  plaintiff  should  al- 
lege that  the  prosecution  was  instituted  and 
■carried  on  in  furtherance  of  the  partner- 
ship's interests,  and  should  ataUt  euetly  in 
what  way  the  partnership  was  involved  in 
the  matter  which  was  the  foundation  of  the 
prosecution.  Page  t.  Citizens'  Bkg.  Co. 
(Ga.)  463 

Nona  AND  Briefs. 

Pleading;  ezeiue  or  waiver  of  variation 
from  contract  230 

POLES. 

Of  Street  Railways  as  Additional  Serv- 
itude, see  EiUNRNT  Dohaiit,  11. 

POLICE. 

liability  for  Arrest  by,  see  Muhioipal 

COKFOUTIOHS,  ff. 
•1  L.R.A. 


POLICEMEN. 

NOTXa  AITD  Bbibfb. 

See  also  Municipal  CoRnmATioira. 

Policemen;  extent  of  powers;  legislative 
authorization.  109 

FOUOE  POWEB. 

Notes  and  Bbiefb. 
See  also  CoNsmnnoirAL  Lav. 
Pt^ice  power;  state  oannot  devest  itself 


of. 


419 


FOLinCAI.  PASTIES. 

CuiBlnsivenees  of  Decidon,  see  OomxB, 
7. 

Powers  and  Rules  of  Committes^  sas 

Voters  and  Eleotzovs,  4,  9. 
See  also  Coubtb,  7. 

Notes  ahd  Bbidb. 

Political  parties;  power  of  general  com- 
mittee to  expel  a  member;  review  by  certio- 
rari; 1^  mandamus.  674 

PONDS. 

See  Waters,  Notes  Ain>  BRiEra. 

PBE8S  ASSOCIATION. 

As  Trust  or  Combination,  see  CoMBFlB- 
ACT. 

1.  A  right  of  eminent  domain  possessed  by 
a  pi'ess  Hssociation  under  its  original  char- 
ter for  the  purpose  of  establishing  telegraph 
and  telephone  lines,  but  which  has  never  bwn 
exercised  and  has  been  abdicated  by  an 
amendment  to  the  charter,  is  of  no  effect  in 
determining  the  right  of  the  government  to 
relate  the  business.  State  ex  rti.  Star 
Pub.  Co.  V.  Associated  Prces  (Mo.)  ISl 

2.  A  by-law  of  a  press  association  provid- 
ing for  the  admission  of  new  members  upon 
the  sanction  of  a  majority  of  the  board  of 
directors,  even  if  it  could  be  deemed  to  have 
been  passed  for  the  benefit  of  an  applicant 
for  membership,  cannot  be  enforced  1^  the 
courts  for  his  benefit,  where  it  does  not  fl-t 
the  ctHnpensation  to  be  paid  or  the  other 
terms  of  the  contract.  Id. 

3.  A  press  association  which  has  no  ex- 
clusive or  peculiar  facilities  for  the  gather- 
ing of  news,  but  which  has  numerous  com- 
petitors in  the  business  and  which  has  been 
granted  no  special  or  exclusive  right  or  priv- 
ilege by  the  state,  cannot  be  compelled  to  en- 
ter into  a  ccHitract  with,  or  to  furnish  news 
to,  a  newspaper  which  it  has  refused  to 
serve  in  a  town  where  it  supplies  news  to 
oUier  newspapers.  Id. 

PBESUMPTION. 

See  EviDEircB,  Notes  and  Briefs. 

PRINCIPAL    AND  AGENT. 

Interference  with  Agent's  Possession  of 
Property,  see  Action  or  Suit,  1. 

Criminal  Liability  of  Agent,  see  Canc- 
iKAL  Law,  8. 

Presumption   as   to   Continuance  of 
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StipuIaUon  as  to  Agency,  see  Insub- 
AWCE,  1. 

Action  hy  Agent  for  Convn-sion,  see 
Tboveb. 

Ubo^  in  Agmt'B  Commission,  sec 
USUBT,  1,  2. 

One  who  received  money  from  the  owner 
thereof  for  the  express  purpose  of  lending  it 
out  at  interest,  and  with  authority  so  to  do, 
either  general  or  limited,  and  who  after- 
wards did  lend  the  money  to  another,  taking 
therefor  a  promissory  note  payable  to  such 
owner,  is  to  be  regarded  as  hia  agent,  al- 
though the  borrower,  at  the  time  of  execut- 
ing the  note  or  subsequently,  signed  a  paper 
purporting  to  constitute  the  person  with 
whom  he  dealt  in  the  transaction  hia  agent 
to  obtain  the  loan.   Clarke  t.  Havard  (6a.) 

489 

Notes  and  Bbiefs. 

Principal  and  agent;  representations;  dec- 
larations or  admiaslons  of  agent*  subae^uent 
to  oontract  289 

PRINCIPAX  AKD  SURETT. 

Judmient  against  Surety  in  Summary 
Proceeding,  see  Cohstitotioitax. 
Law,  11. 

PBISOK. 

A  oily  is  not  liable  for  injuries  sus- 
tained a  priBoner  in  the  dty  guard  house 
by  reason  of  its  improper  construction  and 
unwholMome  condition,  or  by  reason  of  the 
failure  of  the  city  authorities  to  furnish  him 
witii  any  means  by  which  he  could  protect 
himself  from  the  inclemency  of  the  weather. 
Gray  t.  Griffin  (Ga.)  131 

Kens  Ain>  Bbdets. 

Prisons;  municipal  liability  far  condition 
of.  ISl 

FBOOSEDtNOS  IK  BEBL 

Jurisdiction  by  Virtue  of  Power  over 
Rca,  see  CoNsimmoiTAx,  liAW,  13. 

FBOHIBITIOK. 

1.  The  common-law  office  of  the  writ  of 
prohibition  is  not  enlarged  bo  as  to  reach 
proceedings  not  of  a  judicial  character  by 
Mont.  Code  Civ.  Proc.  S  579,  declaring  that 
"tlie  writ  of  prohibition  ia  tiie  counterpai-t 
of  the  writ  of  mandate.  It  arrests  the  pro- 
ceedings of  any  tribunal,  corporation,  board, 
or  person,  when  auch  proceedings  are  with- 
out or  in  excess  of  the  jurisdiction  of  auch 
tribunal,  corporation,  board,  or  person." 
State  ex  rel.  Scharnikow      Eogan  (Mont.) 

958 

2.  Prohibition  to  stay  further  proceedings 
under  a  void  order  for  rehearing  by  a  court 
of  mediation  and  arbitration  may  be  granted 
by  the  supreme  court  of  Michigan  under  ita 
power  of  superintending  control.  Renaud 
T.  State  Court  of  Mediation  and  Arbitration 
(Mich.)  458 

3.  Writs  of  prohibition  to  prevent  the  sec- 
retary of  state  from  certi^ng  certain  nom- 
inationa  to  ooun^  elerks  and  reocHrdera,  and 
Bl  L.  R.  A. 


to  prevent  a  county  clerk  and  recorder  from 
printing  the  names  of  persona  nominated  hf 

a  certain  convention,  are  not  within  the  ju- 
riediction  of  the  supreme  court  under  Mont. 
Const,  art.  8,  $  3,  giving  that  court  power, 
in  its  discretion,  to  issue  writs  of  prohibi- 
tion, since  this  must  be  construed  to  extend 
only  to  proceedings  wherein  such  writs  lay 
at  the  tune  the  Constitution  was  adopted; 
and  the  authority  to  iasue  sufi&  write  can- 
not tiierefore  be  derived  tnm  the  aubee- 
quently  enacted  provisions  of  Mont.  Code 
Civ.  Proc.  S  1980,  providing  for  the  issue  of 
such  writa  to  officers  exercising  ministerial 
fimctions.  State  ex  rd.  Sdiamilcow  v.  JIo- 
gan  (Mont.)  95S 

Nona  AND  BBIEI8. 

Prohibition;  in  exerrise  of  snperintesidinc 
control  over  inferior  courts.  38 

PVBUCATIOK. 

As  Violation  of  Author's  Sight,  aea 

OOPTBIGIIT,  S. 

FUBUO  tBCFBOVXaCOrTS. 

Liability  of  Railroad  Leesee,  see  Aonoir 
OB  Sun,  S. 

1.  Failure  to  give  notice  to  the  owner  ot 
a  railroad  of  an  assessment  of  which  notice 
was  given  to  a  leesee  only,  whose  name  was 
placed  upm  the  plai,  inatoad  of  that  of  the 
owner,  doea  not  invalidate  the  assessment 
under  a  stetute  which  says  that  a  mere  mis- 
take in  the  name  of  the  owner  shall  not  in- 
validate the  lien,  and  tiiat  the  plat  must 
show  the  names  of  the  owners.  Chica^,  R. 
I.  &  P.  R.  Co.  V.  Ottmnwa  (Iowa)  76S 

2.  The  authority  to  assess  a  railroad  right 
of  way  that  runs  almg  the  aide  of  a  street 
without  occupying  any  portion  of  it,  for  the 
expense  of  paving  the  street,  is  not  conferred 
by  Iowa  Code  1873,  8  809,  providing  that 
railroad  real  esUto  shall  not  be  included  life 
the  assessment,  to  individuals,  of  the  adjsr 
cent  property,  slnee  this  section  relates  to- 
taution  for  goverunental  purpoeea,  and  not 
to  local  aasesamente.  Id.- 

3.  An  asaeeament  upon  a  railroad  for  the 
cost  of  paving  a  street^  whidi  ia  made  a  par- 
amount lien  by  Iowa  Acto  26th  Gen.  Assem. 
chap.  7,  3  12,  is  thereby  authorized  only 
upon  a  railroad  which  occupies  a  portion 
the  street,  and  not  upon  one  which  runs 
along  the  side  of  the  street,  but  occupies  no 
portion  of  it.  Id. 

4.  A  railroad  right  of  way  alongside  a 
street  is  not  subject  to  assessment  for  a 
street  pavement,  under  Iowa  Code  1873,  } 
4GG,  authorizing  municipalities  to  assess  the 
costs  ot  pavemente  upon  lote  and  parcds  of 
land  fronting  on  the  highway,  amee  such 
railroad  right  of  way  is  not  a  lot  or  parcel 
of  land  witiiin  the  meaning  of  that  stetute^ 
but  ia  only  an  easement  which  ia  not  bene- 
fited by  the  pavement.  Id. 

NOIXS  AND  BBCEFS. 

Public  improvemente ;  aaaeasment  of  rail- 
road right  oi  way  f<w.  i  J9X 
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FDBISO  KOHET, 

The  grant  of  license  fees  pud  for  dogs 
to  a  humane  society  by  N.  x.  Laws  1806, 
ch&D.  448,  providing  that  such  fees  may  l>e 
tisea  by  the  society  to^vards  defraying  the 
eost  of  earryins  out  the  provisions  of  the 
statute  and  maintaining  a  shelter  for  lost, 
strayed,  or  homeless  animals,  "and  for  itn 
own  purposes,"  is  an  appropriation  of  pub- 
lie  moneys  for  private  use  in  violation  of  N. 
Y.  Const,  art  8.  Fox  v.  Mohawk  &  U.  R. 
HnmaneSoa  (N.  Y.)  681 

FUICP. 

Liability  for  Exhausting  Waters,  see 
Watbbs,  9. 

QUAIL 

Prohibition  of  Pcwsesslon,  see  ConsnTU- 

TiONAL  Law,  19. 
Fosseesion  of,  During  Close  Season^  see 

Gamk  Laws. 

RAIX.BOADS. 

As  Carriers,  sse  Gabbieiis. 
Condemnation  of  Land  for,  see  Emikbkt 

DOUAIH,  1-6. 

Closing  of,  by  Street  Railway  in  High- 
way, sefe  HlOHWAYS,  6»  7. 
As  to  Injury  to  Employees,  see  Master 

AKD  SeBTAKT. 

Asscsranent  of,  for  Street  Improvement, 
see  PtJBLIO  lUFBOVKUENTS,  2-4. 

Grossing,  of,  Street  Railways,  see 
SiwEBT  Railways. 

A  railroad  c<xnpany  setting  Are  to 
stumps  and  rubbish  on  its  right  of  way  is 
not  bound  to  exerdse  due  care  to  so  guard 
the  fire  that  children  intruding  on  the  right 
of  way  cannot  come  in  dangerous  contact 
with  the  fire,  though  induced  to  do  so  by  its 
attractiveness.  Erickson  t.  Great  Nortnem 
It.  Co.  (Minn.)  046 

Notes  and  Bbiets. 

See  also  1*vblio  I:kiFBo\'EUBNTB. 

Railroads;  statutory  duty  as  to  fences; 
failure  to  perfonn;  setting  fires  as  negli- 
gence. 046 

Contributory  n^ligence;  what  oonsti* 
tntes.  632 

BBA£  raOPEBTT. 

Kotiee  of  Transfer  under  R^stration 
Act,  see  Cokbtitutionai.  Law,  14, 
IS. 

Bs^stration  by  Assistant  Clo-k,  see 
C0DBT8,  4. 


BSOEIVERS. 

Appointment  as  Affecting  Officers*  Sala- 
ries, see  ConroRATiOTTS. 

Appointment  by  Federal  Court  as  Af- 
fecting State  Court,  see  Cootfis, 
12. 

Nona  ASD  Kuxfs. 

Receivers;  effect  of  appointment  of,  on 
compensation  of  officers,  agents,  or  em- 
ployees  for  nncTplred  term.  146 
«1  L.  R.  A. 


BEHEABINO. 

Right  of  Court  of  Mediation  to  Grant, 
see  Abbjtbatioh,  8. 

RELATIONSHIP. 

Under  Statute  Giving  Right  of  Action 
for  Death,  see  Dutb. 

IIEUGIOU8  SOOIETXES. 

Protection  of  Members,  see  Ihjuhotion, 
1. 

See  also  Coubts,  8,  9. 

1.  A  pastor  has  no  property  right  in  his 
aalary  as  against  his  church,  when  be  de- 
pends entirely  upon  the  duty  of  the  church 
to  support  him  voluntary  contributions, 
and  has  no  contract  for  salary.  Travers  v. 
Abb^  (Tenn.}  260 

2.  The  removal  biy  obnreh  (rfBdals,  under 
authority  of  the  church  discipline,  of  a  pas- 
tor who  has  no  contract  right  to  salary,  and 
the  appointment  of  his  successor,  will  not 
be  reviewed  by  the  civil  courts.  Id. 
See  also  Coubts,  8,  9. 

3.  llie  expulsion  from  his  church  connec- 
tion of  a  member  by  reason  of  which  he  is 
deprived  of  the  privilege  of  sitting  as  a  dele- 
gate to  a  representative  assembly  to  which 
he  has  been  elected,  does  not  involve  a  prop* 
crty  or  civil  right  so  as  to  entitle  him  u> 
appeal  to  the  civil  tribunals,  although  as 
delegate  he  would  be  entitled  to  compensa- 
tion.   Hatfield  v.  DeLong  (Ind.)  751 

BEMOVAI.  OF  CAUSES. 

A  suit  against  a  receiver  app<toted  by 
a  Federal  court  is  not  removable  from  astate 
court  to  a  Federal  court,  when  the  amount 
in  controversy  is  less  than  $2,000,  on  the 
ground  that  such  suit  necessarily  arises  im- 
der  the  laws  and  Constitution  of  the  United 
States,  since  the  act  of  March  3,  1887,  as 
re-enacted  by  the  act  of  August  13,  1888. 
5  3  (26  U.  S.  Stet.  at  L.  433,  chap.  866), 
authorising  suits  against  receivers  of  Fed- 
eral courts  without  previous  leave  of  the 
court,  has  the  effect  to  make  such  a  suit  & 
distinct  and  independent  suit,  which  is  not 
ancillary  to  the  suit  in  which  the  receiver 
was  appointed,  and  to  authorize  It,  not  only 
to  be  broaght  in  a  state  court,  hut  to  t>e 

arosecuted  to  final  judgment  therein.  Pen- 
tet<m  T.  Lutz  (Miss.)  ^  64(^ 

Notes  and  Bbikfs. 

Removal  of  causes;  to  Federal  courts;  dis- 
solution of  association.  64l> 

BEPIJSVIN. 

Sate  for  Immoral  Purposes  as  Defeat- 
ing, see  CoNTBAcrs,  1. 

Against  Executor,  see  Ezecutobs  and 
.^HinisTBATORa,  2,  Notes  aud 
^Burs. 

BBS  OE8TA 

See  Evidbnoe,  19 

For  Resume  of  Contents  of  Book,  see 
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SALE. 

For  Immoral  Purposei  m  Affecting 
Vendor's  Rights,  see  CoirnACis,  1. 

Purchaser  Skt,  Subject  to  Prior  Vendor's 
Rights,  Bee  Estoppel,  S. 

The  liability  of  an  employer  tor  injary 
to  an  employee  by  the  explosion  of  a  boiler, 
on  the  eround  of  negligence  in  failing;  to  ditt- 
eorer  the  defect  in  the  boiler  by  inspection, 
will  not  preclude  the  employer  from  recov- 
ering against  the  maker  of  the  boiler,  where 
the  employer's  negligence  was  induced  by  the 
warranty  or  representations  of  the  maker. 
Boston  Woven  Hose  &  Rubber  Co.  t.  Ken- 
daU  (BiasB.)  781 

Notes  and  BniEre. 

Sale;  nwligence  aa  affecting  recovery  on 
warranty  <»  machine.  781 

WiAMKIC. 

Penal  Statute  a^inat  Inducing  Deser- 
tion, see  CoMMEBCC,  2. 

4UUVF1JIO. 

Towage  License  Fees,  see  Coumebce,  1. 
Penal  Statute  against  Inducing  Deser- 
tion of  a  Seaman,  see  CoiuascE,  2. 

Notes  and  Bsnra. 

Ship|Mng;  state  relation;  where  Con- 
gress baa  Instated.  721 

UMAT.T.POX. 

Depreciation  of  Property  by  EstaUieh- 
ment  of  Hospital  as  Taking,  see 
Ghinekt  Douain,  8. 

EstaUisbment  of  Hospital  as  Nuisance, 
see  Hospitals. 

-SPBZNOB. 

See  Watkbb,  5,  10. 

STAMP. 

EfTect  of  Omission,  see  Ihtebhal  Sxve- 

nuE. 

STATE. 

See  Game  Laws,  Notes  and  Bbiefs. 

STATUTES. 

Nonuniformify  of  License,  see  Coitbti- 

TUTioNAX  Law,  0. 
Definition  in,  as  Invasion  of  Province 

of  Court,  see  Coubts,  6. 
Corroboration  of  Accomplice,  see  Evi- 

DEKOE,  26. 
Entry  in  "Journal,"  see  L«I8LATZTX 

JOUBNAL. 

1.  A  constitutional  requirement  that 
mmendntents  shall  be  sulnnitted  bo  that  the 
«lectorB  fihall  vote  for  or  against  eadi  sepa- 
rately, does  not  limit  the  oonsideraticm  to 
the  votes  cast  for  or  against  the  amendment 
alone  in  determining  whether  or  not  it  has 
been  ratified  hy  a  majority  of  the  electors 
«f  the  state.   Re  Denny  (Ind.)  722 

2.  A  writing  on  the  margin  of  a  l^islative 
journal,  under  instructions  of  the  clerk  after 
the  journal  ms  filed  with  the  secretary  of 
<1  L.  R.  A. 


Btate,  is  an  unlawful  interpolation  without 
any  1^^  effect  to  give  vitality  to  an  enact- 
ment, however  honestly  the  clerk  may  have 
acted.  Montgomeiy  Beer-Bottling  Wfirks  v. 
Gaston  (Ala.)  396 

3.  A  regulation  of  the  praetioe  of  surgery 
and  obstetrics  is  within  the  scope  of  the  ti- 
tle of  a  statute  "to  rwulate  the  practice  of 
medicine.''   Little  v.  Sute  (Neb.)  717 

4.  Personal  property  omitted  from  assess- 
ment prior  to  the  amendment  of  Wis.  Rev. 
Stat  §  1050,  is  subject  to  the  provisions  of 
that  statute  authorizing  reassessment  of 
property  thus  omitted  in  preceding  yeara. 
State  ex  rel.  Davis  &  S.  Lumber  Co.  t.  PorB 
(Wis.)  917 

fi.  The  penalty  prescribed  by  one  aection 
of  a  statute  for  violation  of  another  section 
applies  to  the  violation  of  a  portion  ot  the 
latter  section  that  is  subsequently  added  by 
amendment  without  amendiiw  the  seclton 
that  prescribes  the  penalty.  Uttie  v.  State 
(Neb.)  717 

6.  The  word  "void"  in  Wis.  Rev.  Stot.  S 
2320,  declaring  that  conveyances  in  fraud  of 
creditors  "shul  be  void,"  is  to  be  construed 
to  mean  "voidable,"  and  not  absolutely  void. 
French  Lumbering  Co.  v.  Theriaolt  (Wis.) 

910 

NoTss  aud  Beds. 

Statutes ;  constructiim  of,  as  retrospective ; 
penal  strictiy  construed.  91S 

Strict  construction ;  as  to  taxes.  284 
Ululating  "practice  of  medicine;"  con- 
struction. 718 
Covered  wagon  as  disorderly  house  within 
terms  of.  631 

Easement  as  "land"  within  terms  of. 

765 

Titie;  sufficiency  of.  718 
L^slative  journals;  what  constitutes. 

398 

STOCK  AKD  PRODUCE  EXCHANGE. 

Estoppel  of  Boycotted  Member,,  see  Es- 
toppel, 1. 

See  also  Conspibact,  Notes  aitd  Buefb. 

A  produce  exchange  the  constitution  and 
by-laws  of  which  r^ilate  the  credit  to  be  al- 
lowed its  members,  discriminate  in  the  price 
to  be  paid  for  produce  against  persons  not 
members,  control  the  delivery  of  goods,  and 
provide  a  penalty  by  fine  and  suspension  for 
offending  and  defaulting  members,  is  a  com- 
bination in  restraint  of  trade  in  violation  of 
Minn.  Gen.  Laws  1899,  chap.  359.  prohibiting 
trusts  and  combinations,  since  it  tends  to 
limit  and  control  the  market  price  of  prod- 
uce, and  limits  and  interferes  with  tiie  free 
and  open  purchase  and  sale  of  commodities. 
l^tz  V.  Produce  Exchange  (Minn.)  825 

STREET  RAH. WATS. 

As  Carriers,  see  Carriers, 

As  Additional  Servitude,  see  EuiXElfT 

Domain,  O-ll. 
Crossing   Railroad   in   Highway,  ee* 

HlOKWAYS,  6,  7.    ^  T 
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Kemoval  of  Trees  in  HighwaTs,  see 
HlOBWATS,  9. 

A  street-railway  company  may  con- 
struct its  lines  along  a  street  crosS' 
log  the  track  of  a  steam-railroad  company 
when  it  has  permission  of  the  proper  munici- 
pal or  county  authorities,  without  institut- 
ing condemnation  proceedings  or  being  re- 
quired to  pay  damages, — at  least  where  the 
railroad  company  has  only  a  mere  easement 
on  the  street  at  the  crossing.  Southern  K. 
Co.  T.  AtlanU  R.  &  P.  Co.  ( Ga. )  126 

Notes  ato  Bbxefs. 
See  also  Tuau 

Street  railways;  as  additional 


burden; 
924 


poles  and  wires. 

Duty  as  to  speed  and  control  at  regular 
stopping  places.  633 

Contributory  negligence,-  what  consti- 
tutes; voluntary  exposure;  apparent  dan- 
ger ;  what  excuses.  632 

SVBTEBHANEAN  STREAMS. 

See  WATiSBBj  9,  10. 

SUICIDE. 

See  Insdbakcb,  6,  6. 

BUiniAT. 

The  work  of  a  barber  is  not  a  work  of  ne- 
cessity, within  the  meaning  of  an  exception 
to  Tex.  Fen.  Code,  art.  196,  forbidding  Sun- 
day labor,  in  the  absence  of  any  peculiar  rea- 
Hon  showing  that  under  the  circumstances 
of  a  particular  case  the  work  was  necessary. 
Ei  parte  Kennedy  (Tex.)  270 

Notes  aitd  Bsisrs. 

Sunday;  what  are  works  of  necesuty. 

  270 

■UPEBINTENDINO  CONTBOIi. 

Of  Courts,  see  Cebtiobabi,  1;  Coubts, 
1-3,  Kd-ES  ahd  Bbietb. 

SITBGERT. 

Scope  of  Statute,  see  SrATtrxES,  S. 

8UKVIVOBSHIP. 

Presumption  as  to,  see  Evidsnck,  6, 
KOTES  AKD  Bbietb. 

TAXES. 

Juiisdletion   of   Suit  to  Collect,  see 

Equity,  1. 
Bestraining  Sale,  see  Injunction,  10. 
Amendment    Covering   Omitted  Prop- 
erty, see  Statutes,  4. 
1.  The  fact  that  personal  property  which 
had  been  omitted  from  taxation  for  the  pre- 
vious year  is  no  longer  in  existence,  and 
therefore  cannot  be  entered  for  the  tax  of 
the  current  year,  does  not  prevent  it  from 
being  entered  for  the  omitted  year  under 
Wis.  Rev.  Stat.  S  1059,  as  amended  by  Wis. 
Laws  1899,  chap.  50,  although  the  language 
of  the  statute  is  that  in  cases  of  omitted 
assessments  the  property  shall  be  entered 
**once  additionally"  for  each  of  the  previous 
years  (not  exceeding  tbree)  that  it  was  not 
51  L.  B.  A. 
4. 


04 


taxed.  State  ex  rel.  Davis  ft  S.  Lumber  Co. 
T.  Pors  (Wis.)  917 

2.  Jurisdiction  of  the  assessors  to  assess, 
property  not  now  in  existence  or  owned  by 
the  party  to  be  taxed  thereftn-  is  conferred 
by  Wis.  Kev.  Stat.  S  1059,  as  amended  bv 
Wis.  I^aws  1899,  chap.  50,  authorizing  such 
aFsessment  for  a  previous  year  in  which  it 
should  have  been  made,  but  was  not,  and 
that  it  shall  be  made  "according  to  the  as- 
sessors' beat  judgment,"  although  ordinary 
assessments  are  required  by  §  1055  to  he- 
made  upon  actual  view  as  far  as  practicable. 

Id. 

8.  An  assessor's  report  tiiat  lumber  as- 
sessed is  manufacturers  stock  cannot  be  ig- 
nored and  the  property  regarded  by  the 
board  of  review  as  merchandise,  in  the  ab- 
sence of  any  evidence  to  contradict  the  re- 
port. Id. 

4.  Tax  assessments  on  land,  made  pending 
a  life  estate,  are  not  a  lien  on  the  fee  where 
the  statute  requires  the  assessment  to  be 
against  the  life  tenant  as  such,  and  author- 
izes a  sale  of  his  chattels  as  well  as  of  his 
estate  in  the  prc^rty  to  pay  the  tax,  and 
then  expressly  provides  that  it  shall  not  be 
so  construed  to  affect  the  title  of  a  tenant 
in  reversion  or  remainder  to  real  estate  sold 
for  default  of  the  life  tenant.  Tabb  v.  Com. 
(Va.)  283 

6.  The  Hen  of  a  city  for  its  taxes  on  land 
in  possession  of  a  life  tenant  is  not  extend- 
ed to  the  fee  a  charter  provision  that  if 
land  is  sold  to  the  cit^  for  taxes,  and  not. 
redeemed,  the  city  or  its  assigns  shall  ac- 
quire an  absolute  title  to  the  same  in  fee. 
where  the  other  charter  provisions  and  the 
ordinances  follow  in  all  material  respects- 
the  general  tax  laws  of  the  state  which 
give  a  lien  only  on  the  life  estate,  and  un- 
der the  charter  the  lien  extends  only  to  the- 
life  estate  in  case  the  property  ia  struck  off 
to  a  private  bidder,  while  no  opportunity 
for  redemption  ia  given  to  a  reversioner  or 
remainderman.  Id.. 

Notes  Aim  BBisn, 

See  also  Statutes. 

In  aid  of  private  enterprises  for  individ- 
ual benefit.  S36- 

During  life  tenancy;  who  liable;  lien. 

283 

Failure  to  assess;  subsequent  right  to  col- 
lect. 918- 

TENFlir  AIXETS. 

Regulation  of,  see  Mukioipal  Cobfoba- 

TIONS,  8. 

TONNAGE. 

City  License  Feee  as,  see  Commerce,  I.. 

TOBTS. 

A  joint  liabilily  for  injuries  to  a  build- 
ing, caused  b^  water  from  an  underground 
sewer,  is  not  imposed  upon  persons  who  have 
discharged  surface  water  from  their  respec- 
tive premises  into  such  sewer,  where  each  in 
so  doing  acted  independently  and  without 
intent  to  cause  tiie  injury  that  resulted:  but. 


Digiiized  by  VjOOg  IC 


aolo 


TOWAOB— TbUL 


-«Mh  person's  llaUIity  la  sttcli  caBe  is  lim- 
ited tu  that  part  of  the  damages  that  was 
caused  by  his  owa  act.  Bonte  T,  Fostell 
(Ky.)  187 

NOTBS  AKD  BBISra. 

See  also  Action  ob  Suit. 
Torts;  liabilitj  of  partnership  for.  463 

TOWAOB. 

City  License  Fees  for,  see  Coichebce,  1. 

TBABZUfARK. 

See  also  Damages,  Notes  and  Bbiefs. 

The  term  "health  food"  cannot  be  a  tech- 
nical tradnnark,  either  with  or  without  the 
word  "company,**  ae  the  term  is  deaeriptive 
•of  quality.   Ihiller  t.  Huff  (a  C.  A.  2d  C.) 

882 

-TRADEK. 


Hie  use  of  the  name  "health  food"  to 
•describe  foods  which  the  mannfaeturw  had 
preTioualr  called  "sanitarium  foods"  may  be 
prevented  by  injunction  at  the  suit  of  an- 
•otlier  manufacturer  which  had  used  the 
name  for  eighteen  years  before,  even  if  the 
defendant  may  have  been  innocent  in  adopt- 
ing the  same  name,  where,  after  it  had 
learned  of  the  complainant's  prior  use,  it 
oontinued  to  use  the  term  in  spite  of  re- 
monstrance, with  a  guaran^  to  its  purchas- 
-om  against  suits,  though  the  padcages 
plainly  state  the  name  of  the  manufacturer, 
and  do  not  imitate  or  resemble  in  external 
appearance  the  paclcages  of  the  complainant. 
Vuiia  V.  Huff  (C.  C.  A.  2d  C.)  882 

Notes  and  Bnsra, 

Tradename;  infringenunt;  addition  of 
-otiier  words;  deception.  382 

'TB3BE8. 

Bemoval  of,  iff  Hi^way,  see  Hiohwats, 
8,8. 

Noras  Ain>  Bbiuv. 

Trees;  right  of  munidpallty  to  remore. 

840 

Destruction  of,  in  highway;  necessity  of 
notice  to  own».  8S0 

TRESPASS. 

Notes  akd  Buets. 

Trespass;  liability  of  partnenhip  for. 

463 

TRIAL. 

'Snbrnlsaloa  to  Jury. 

1.  The  question  whether  a  Judgment 
against  the  plaintiff  could  be  collected  upon 
execution  need  not  be  submitted  to  the  jury 
in  an  actjon  by  him  for  breach  of  contract 
in  transferring  a  note  to  a  bona  flde  pur- 
chaser whidi  he  has  not  yet  paid,  where  the 
court  has  told  the  )urj  that  his  insolvency 
or  the  collectibility  of  the  judgment  is  an 
element  to  be  taken  into  consideration  in  as- 
certaining the  amount  of  his  dama.geB.  Lyle 
T.  McCormidc  Harvesting  Mach.  Co.  (Wis.) 

900 

2.  There  is  anffident  evidence  to  jusUfy  a 
SI  L.  R.  A. 


Bubmissfon  of  defendant's  guilt  to  Uie  Jny 
in  a  prosecution  for  burglary,  where  the 
stolen  property  was  discovered  soon  after  in 
the  joint  possession  of  defendant,  and  an- 
other and  a  letter  addressed  to  defendant 
was  found  near  the  burglarized  building  in 
the  line  of  horses'  tracks  leading  therefrom 
directly  to  his  home;  and  an  instruction  to 
return  a  verdict  of  not  guilty  is  properly  re- 
fused. State  T.  Tucker  (Or.)  246 
Qvestloiis  tor  eoifcrt  or  Jnr^. 

3.  A  period  of  about  eight  months  after 
the  expiration  of  the  year  within  which  a 
policj'  requires  action  thereon  to  be  brought 
cannot  be  held  unreasonable  ae  matter  of 
law,  but  that  question  is  for  the  iuiy,  where 
the  insurer  had  authorized  a  delay  for  the 
return  ctf  an  agent  to  whom  it  was  alleged 
that  premiums  luul  been  paid.  Hall  w. 
Union  C.  L.  Ins.  Co.  (Wash.)  288 

4.  The  question  whether  one  who  sup- 
ported certain  measures  Uiereby  championed 
legislation  opposed  to  the  moru  interests  of 
the  community,  as  an  alleged  libel  charged 
him  with  doing,  is  one  for  the  jury.  Eik- 
hoff  T.  Gilbert  (Mich.)  451 

5.  A  person  desiring  to  take  passage  on 
an  electric  street  car,  who  attempts  for  thut 
purpose  to  go  over  the  trade  on  a  crosswalk, 
aftu*  proper  signals  have  been  given  to  stop 
the  car,  koA  who  mistakenly  bdieves  the  car 
is  slacking  speed,  but  is  deceived  by  the  glare 
of  the  headlight  in  the  darkness,  and  by  the 
fact  that  the  car  is  running  at  unlawful 
speed,  and  who  is  struck  and  injured  by  the 
car,  is  not  guilty  of  contributory  negligence, 
as  a  matter  of  law;  but  this  is  a  question 
for  the  jury.  Walker  v.  St  Paul  City  R. 
Co.  (Minn.)  633 

6.  The  quesij<«  whether  a  passenger  rid- 
ing on  tbM  front  platiorm  of  an  electric  car 
is  in  the  exercise  of  due  care  is  ordinarily 
for  the  Jury.  Sweetlaad  t.  Vynn  ft  B.  R.  Co. 
(Mass.)  783 

7.  The  oontributtHT  negligence  ot  a  per- 
son killed  through  tiu  negligence  of  rail- 
road employees  while  awaiting  the  arrival 
of  a  relative  on  an  incoming  train,  in  the 
space  l>etween  two  tracks,  used  by  the  com- 
pany for  receiving  and  discfaaiging  passen- 
gers, is  a  question  for  the  jury,  where  thr 
situation  did  not  suggest  imminent  dangei^. 
Denver  ft  R.  Q.  R.  Oo.  t.  Spweer  (Odo.) 

121 

8.  The  question  of  the  ttq^ligenoe  oS  a  rail- 
road company  in  placing  a  baggaee  truck 
between  two  tracks,  in  the  apaoe  used  for  re- 
ceiving and  discharging  passengers,  of  sneh 
width  that  as  originiuiy  placwd  it  would 
clear  a  train  passing  upon  either  side,  but  so 
constructed  as  to  veer  easily  so  that  a  mov- 
ing train  would  come  in  contact  with  it  and 
render  it  dangerous  to  passengers  within 
the  space,  is  for  the  jury,  in  an  action  to  re- 
cover damages  for  the  death  of  a  man  killed 
while  awaiting  tbe  arrival  of  a  rdative  oa 
an  incoming  train,  where  the  engine,  bagga;!e 
and  smoking  car  cleared  the  truck,  but  tin 
next  car,  though  of  the  same  width,  strudc 
and  hurled  it  against  deceased,  InSf^wg  the 
injuries  from  which  he  died.  i  Id. 
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0.  The  court  ilunild,  in  an  eminent  domain 
proceeding,  call  tlie  attention  of  the  jury  to 
the  particular  points  in  dispute  on  the  evi- 
dence, and  point  out  to  them  their  plain  du- 
ty as  to  a  nnding  of  fact  from  the  weight  of 
it,  and  as  to  the  application  of  the  law  to 
the  facte  so  found.  Hamilton  t.  Pittshurg, 
B.&L.  E.  R-Co.  (Pa.)  319 

10.  An  instruction  that,  if  two  or  more 
persons  charged  jointly  with  the  crime  of 
burglary  were  aeung  together  few  that  pur- 
pose,  and*  while  to  Mnng,  one  of  them 
uctiuUy  broke  and  entered  toe  building  with 
intent  to  steal  therefrom,  all  are  guilty  and 
any  one  of  them  may  be  prosecuted  alone,  is 
proper  on  a  prosecution  for  burglary,  where 
the  breaking  is  proved,  and  there  is  evidence 
that  two  persona  were  engaged  in  it,  and  de- 
fendant and  another  were  found  shortly 
thereafter  jointly  engaged  in  disposing  <n 
the  stolen  property.   State  T.  Tucker  (Or.) 

246 

11.  The  refusal  to  give  an  instruction  as 
to  a  question  submitted  to  the  jury  is  prop- 
er when  the  only  portion  of  it  which  is  in  any 
wise  broader  or  more  instructive  than  the 
question  itself  consists  of  a  general  rule  of 
law  respecting  the  effect  of  an  answer  given 
to  the  interrogatory.  I^rle  t,  MeConnick 
Harveating  Mach.  Co.  (Wia.)  1W6 

Notes  and  Buara. 

Trial;  eonstmction  1^  puUlc  of  alleged 
libriOQs  language;  privilege;  question  for 
jury.  451 

Reasonableness  of  speed  of  ear  for  jury  in 
absence  of  statute;  negligence.  633 

ReasonaUe  use  of  water,  question  of  fact. 

690 

Substantial  perfonnanot  of  eontract; 
question  of  fact.  961 

TBOXJJST. 

Poles  Supporting  Wire  as  Additional 
Semtixde,  see  EuNun  Domaik, 
11. 

TROVER. 

A  person  in  possession  of  a  chattel  mere- 
ly as  agent  for  another  and  having  no  spe- 
cial property  or  interest  therein  canutit 
maintain  an  action  of  trover  for  conversion 
of  the  property.  Ifitchell  t.  Geonia  ft  A. 
Ry.  (Ga.)  622 

Notes  and  BaiEra. 

Trover;  sufflciem?  of  possession  to  main- 
tain against  wrongdoer.  622 
Liability  of  partnership  for.  463 

TRUSTS. 

See  Lihitation  or  Aotkinb,  8. 

miFAIB  OOMPETXTIOM. 

See  IiciTATiONS. 

VSURT. 

1.  The  exaction  by  a  lender's  agent  of  a 
commission  from  the  borrower,  whidi,  in  ad- 
diUcm  to  tiie  interest  paid,  amounts  to  more 
«1  L.  R.  A. 


than  1^1  interest^  oonstltutes  lunry.  Olarke- 
v.^Havard  (Ga.)  4&» 
2.  A  lender  of  money  through  an  agency, 
vrho  pays  no  compensation  to  the  agent,  is 
chargeable  with  usury  in  the  loan  if  the- 
agent  exacts  from  the  borrower  a  commis- 
sion which,  added  to  the  interest  paid,  ex- 
ceeds lawful  interest.  Id. 

3.  The  power  of  equity  to  compel  the  pay* 
nient  of  legal  interest  as  a  condition  of  can- 
celing an  usurious  contract  is  not  taken  away 
by  Ala.  Code  1896,  I  2630,  provldinff  tiiat. 
such  contracts  "cannot  be  enforced  either  at 
law  or  in  equity,  except  as  to  the  principal,"' 
while  the  words  "either  at  law  or  in  equity" 
were  not  found  in  the  prior  statutes,  since- 
the  requirement  that  legal  interest  be  paid 
as  a  condition  of  cancelation  is  not  an  en- 
forcement of  the  contract  within  the  mean- 
ing of  the  statute.  Lindsay  v.  United  States  > 
Savings  ft  L.  Co.  (Ala.)  393 

Notes  and  Bbicfs. 

Usury;  power  of  legislature  to  deprive- 
lender  of  all  interest.  393- 

VICE  PRTWCIP  A  f  JtHTF. 

See  Mastbb  and  Sbbvant,  Notes  and- 
Bkiifs. 

VOTERS  AND  ELECTIONS. 

Majtn^ty  for   Constitutional  Amend- 
ment, see  CcNSTinmoNAL  Law,  1. 
Judicial  Notice  as  to  Votes,  see  Evi- 

DENCK,  .1,  2. 

Restraining  Certification  of  Nomina- 
tions, see  Pkohibitiok,  2. 

Ratification  of  Constitutional  Amend- 
ment, see  Statutes,  1. 

1.  A  deprivation '  of  the  right  to  partici- 
pate in  the  selection  of  candidates  for  oIBce- 
is  a  deprivation  of  the  right  of  franchise. 
Brittom  T.  Board  of  Election  Comrs.  (Cal.) 

Ufi- 

2.  The  denial  to  a  political  party  which 
caat  less  than  S  per  cent  of  the  vote  at  the 

next  preceding  election,  of  the  right  to  the' 
privil^es  and  protection  accorded  to  other 
political  particH  by  the  California  primary 
election  law  of  March  3,  1899  (Stat.  1899, 
p.  47),  and  thereby  prohibiting  the  members 
of  such  party  from  holding  a  nominating- 
conventi<Hi,  is  a  deprivation  of  the  right  of 
franchise  and  a  violation  of  the  constitu- 
tional rights  under  Cal.  Const  art.  1,  (  10. 
givioa  them  the  right  to  freely  assemble- 
toge^er  to  consult  for  the  common  good,, 
etc.,  S  21,  providing  for  equality  of  jjrivi- 
leges  and  immunities,  and  S  H.  requiring- 
laws  of  a  general  nature  to  have  a  uniforn^ 
operation.  Id. 

3.  Permitting  voters,  without  regard  to- 
their  party  afBIiations,  to  vote  at  a  primary' 
election  under  Cal.  act  March  3,  1898  (SUt. 
1890,  p.  47),  for  delc^tes  to  the  political 
conventitm  of  any  party  that  he  chooses  to* 
select,  whether  he  is  a  member  of  that  party 
or  not,  or  ever  intends  to  become  a  member 
of  it,  gives  an  opportunity  for  the  disrup- 
tion and  destruction  of  a  political  party  by 
ita  (^ponents,  and  constitutes  a^«i<Mati<Hi|Of 
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the  reserved  ririita  of  tlie  people,  which,  it 
is  provided  by  Cat.  Ccmst.  art.  1,  S  23j  shall 
not  be  impaired  or  denied  by  the  enumera- 
tion of  rights  declared.  Id. 

4.  A  county  conuuittee  of  a  political  party 
has  no  power  to  remove  one  of  its  mem- 
bers under  N.  Y.  Laws  1888,  chap.  179,  pro- 
Tiding  that  there  must  be  a  county  commit- 
tee for  such  party,  and  that  its  members 
shall  be  elected  for  the  term  of  one  year  at 
the  primary  election  provided  by  statute. 
People  ex  rel.  CoBey  t.  Demosratie  General 
Committee  (N.  Y.)  674 

5.  Rules  of  a  county  committee  of  a  po- 
litical party  authorizing  the  expulsion  of  a 
member  cannot  be  operative  after  the  en- 
actment of  N.  Y.  Laws  1898,  chap.  179, 
which  provides  for  the  election  of  the  mem- 
hers  of  such  committee  for  a  term  of  one 
year  and  authorizes  the  committee  to  make 
rules  not  contrary  to,  or  In  contravention 
of,  the  statutes,  though  it  declares  that  rules 
previously  adopted  shall  continue  in  force 
until  new  ones  are  adopted;  since  this  pro- 
vision is  subject  to  the  condition  that  the 
Tules  are  in  conformity  with  the  statute. 

Id. 

Notes  asd  Bbiefs. 
See  also  Oonbtitutioitax.  Iolw. 

Voters  and  elections;  majority,  what  con- 
Btdtutes;  constitutional  amendment;  votes 
not  marked  for.  723 

WARRANTY. 

See  also  Sale. 

Notes  aitd  BaisFa. 

Warrant?;  negligence  as  affecting  recov- 
ery on.  781 

-WATERS. 

Injunction  by  Riparian  Proprirtmrs,  see 

Action  ob  Suit,  8. 

As  Eioiindaries,  see  Bouitdabies,  1. 

Right  to  Ice,  see  Ice. 

Pollution,  see  Injunction,  8.  . 

Liability  for  Acts  of  Water  Commis- 
sioners, see  Municipal  Cobpoba- 
tionb,  7,  8. 

Joint  Liability  as  to,  see  Tobts. 

See  also  EvidbnOe,  11,  12,  27,  28;  Maz- 
ms,  1. 

1.  Hie  power  of  a  state  to  require  fish- 
-ways  in  dams  across  streams  extends  to  a 
navigable  stream  that  flows  beyond  the 
hounds  of  the  state,  so  long  as  intercommu- 
nication between  the  states  is  not  Uiereby 
affected.  State  ex  rel.  Remley  v.  Mei-k 
(Iowa)  414 

2.  The  use  of  water  from  a  stream  to 
operate  salt  works  by  putting  it  into  a  bed 
of  salt  and,  when  saturated,  taking  it  out  in 
the  form  of  brine,  evaporating  it,  and  per- 
mitting a  portion  of  it  after  it  is  again  con- 
■densed  into  water  to  return  to  the  stream, 
is  a  wrongful  use  which  a  lower  riparian 
owner  can  restrain,  when  it  results,  not  only 
in  the  permanent  diversion  of  a  large  quan- 
tity of  water  from  the  stream,  but  also  ren- 
^ers  the  rest  so  mlt  at  times  Uiat  cattle  will 
£1  L.  R.  A. 


not  drink  it  unless  forced^  to  by  necessity, 

fish  are  destroyed  in  great  numbers,  vegeta- 
tion 13  killed,  and  machinery  rusted  by  it 
Strobel  v.  Kerr  Salt  Ca  (N.  Y.)  687 

3.  The  fact  that  other  manufacturers  are 
doing  the  same  thing  as  one  against  whom 
an  injunction  is  sought  to  prevent  his  di- 
verting or  polluting  the  waters  of  a  stream 
will  not  prevent  rdief,  but  may  require  it. 

Id. 

4.  The  right  to  divert  any  of  the  water 
flowing  in  the  natural  cbannd  of  a  creek  by 

reason  of  having  added  to  its  flow  by  dis- 
charging into  it  water  from  certain  tunnels, 
without  the  consent  of  prior  appropriators 
of  the  waters  of  the  creek,  is  lost  by  inabili- 
ty to  prove  the  amount  that  the  tunnels  had 
added  and  that  such  diversion  does  not  di- 
minish the  quantity  of  water  belon^ng  to 
tlie  prior  appropriator.  Herrimon  Irri^. 
Co.  T.  Butterfleld  Min.  Co.  (Utah)  930 

5.  Streams  or  springs  or  other  waters 
arising  Uirough  perflation  upon  land,  after 
it  has  been  segregated  from  the  public  do- 
main, and  the  title  thereto  hoe  passed  into 
private  ownership,  are  not  subject  to  appro- 
priation under  Utah  Comp.  Laws  1888,  | 
27S0,  but  that  must  be  construed  to  refer  to 
a  "natural  stream,  or  other  natural  source 
of  supply,"  flowing  or  situated  upon  lands 
over  which  tiie  sovereignty  has  dominion,  nr 
which  fmrms  a  part  w  ue  public  domain. 
Willow  Creek  Irrig.  Co.  r.  Miehaelaen 
(Utah)  280 

6.  Land  remade  by  accretion  after  it  had 
been  washed  away  belongs  to  the  original 
proprietor.  Ocean  City  Asso.  v.  Shriver  (N. 
3.  Err.  ft  App.)  425 

7.  Accretions  on  the  seashore  belong  'o 
the  original  owner  of  the  mainland,  and  not 
to  his  remote  grantee,  although  the  latter's 
tract  when  he  obtained  title  thereto  extend- 
ed to  the  line  of  ordinary  high  tide,  if  the 
tract,  when  conveyed  by  the  original  owner, 
did  not  extend  to  that  line,  but  was  cut  off 
from  the  shore  1^  intervening  land  to  which 
title  was  retained  by  the  grantor,  hut  which 
has  since  been  washed  away.  Id. 

8.  Water  intermingling  with  the  ground, 
or  flowing  through  it  by  filtration  or  percola- 
tion, or  by  diemical  attraction,  is  but  a  com- 
ponent part  of  the  earth,  has  no  character- 
istic of  ownership  distinct  from  the  land  it- 
self, and  the  rules  of  law  applying  to  the 
appropriation  of  surface  waters  do  not  ap- 
ply thereto.  Willow  Creek  Irrig.  Co.  v. 
Michaeleeu  (Utah)  280 

9.  The  draining  of  land  of  a  private  pro- 
prietor by  city  pumping  works  which  ex- 
haust from  all  the  region  thereabout  the 
natural  supply  of  underground  or  subsurface 
water,  and  thus  prevent  the  nusing  upon  it 
of  crops  to  which  the  land  was  and  Is  pecul- 
iarly adapted,  or  destroy  vush  crops  after 
they  are  grown  or  partly  grown,  renders  the 
city  liable  to  him  for  the  damages  which  he 
sustains,  and  entitles  him  to  an  injunction 
against  a  continuance  of  the  wrong.  For- 
bell  V.  New  York  (N.  Y.)  695 

10.  Underground  waters  that  would  nat- 
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umlly  flow  into  a  atreun  throu^  certain 
springe,  but  which  are  percolation  divert- 
■«d  from  the  springs  Into  duumels  and  irfter- 
wards  discharged  fnnn  tunnels  into  the 
stream,  belong  to  one  who,  by  prior  appro- 
priation, owuB  all  the  watcnm  naturally  flow- 
ing in  the  streiun,  ajid  not  to  the  owner  of 
the  tunnels.  Herriman  Irrig.  Co.  r.  Butter- 
field  Mill.  Co.  (Utah)  030 

Notes  Am  Buds. 

See  also  Injuhotioit;  Tkial. 

Waters;  boundary  on  artificial  body  of 
water: — In  general;  canal;  pond;  perma- 
nent artificial  pond.  178 

Riglit  to  follow  accretions  across  division 
line  previouBly  submerged  \ij  the  action  of 
the  water.  425 

Use  of  natural  stream  to  oraveiy  appro- 
priated water.  930 

Right  to  accretions.  426 

Prior  appropriation;  springs;  streams  on 
public  or  private  land.  280 

Obstruction;  aa  against  prior  appropria- 
tor.  281 

Unreasonableness  of  use;  diversion  and 
pollution  by  upper  proprietor;  simitar  use 
ay  others;  custom.  280 

Paroolating;  diversion  of,  excavations. 

QUO 

Of  lake;  public  rights  in;  taking  ice  from. 

830 

Abandonment  of;  intention.  931 

-wnxs. 

Probate  in  Other  Oountrfes,  see  JuiKi- 

UBNT,  4,  5. 

Proof  of  Probate  in  Foreign  Country, 
see  Etidshci^  14. 
•filIi.B.A. 


1.  A  will  is  signed  in  the  presence  of  the 
testator,  within  the  meaning  of  Minn.  Gen. 
Stat.  1804,  S  4420,  making  the  attestation 
of  two  witnesses  in  Uie  presouM  of  the  testa- 
tor a  prerequisite  to  the  validity  of  a  will, 
where  it  was  signed  within  sound  of  testa- 
tor's voice,  and  ne,  though  in  another  room, 
knew  what  was  being  done  and  might  have 
seen  the  witnesses  by  moving  2  or  3  feet, 
while  the  signing  occupied  not  more  thut 
two  minutee,  and  the  witnesses  immediately 
returned  and  pointed  out  thur  signatures 
to  the  testator,  who  took  the  instrument,  ex- 
amined it,  and  pronounced  it  satisfactory. 
Re  Cunningham  (Minn.)  642 

2.  Upon  the  death  by  the  same  disaster, 
with  nothing  to  show  which  survived,  of 
sisters  who  left  wills  each  giving  all  testa- 
trix's property  to  her  sisters,  or  to  either  of 
the  survivors,  and  to  their  heirs  and  assigns 
forever,  giving  certain  specific  Iq^ies  upon 
the  death  of  the  last  survivor,  the  property 
after  payment  of  the  apeoiflo  legacies  will  be 
diBtributed  «s  intestate.  Se  WfilboT  (B.  1.) 

603 

Nona  AND  Buxn. 
See  Jddohkiit. 

Wills;  necessity  of  signature  of  witness  fai 
testator's  presence.  S42 

WITNESSES. 

See  also  Wills,  "Soma  and  Bbiefs. 

A  divorce  granted  after  the  commission 
of  a  crime  by  the  husband  against  a  third 
person  will  not  make  the  former  wife  a  com- 
petent witness  against  him  respecting  such 
crime  or  conversations  with  the  husband 
dming  marriage.     State  v.  Kodat  (M  j  ) 

MO 
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